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P.L.1989. CHAPTER 260. approued January 4, J990 

1988 Senate No. 1980 (First Reprint} 

I AN ACT concerning the liabilities of tnJStees and officers of 

2 nonprofit corporations under certain circumstances and 

3 amending N.J.S.15A:2-8. N.J.S.15A:3-4 and N.J.S.15A:6-14 

4 l[and supplementing Title 15A of the New Jersey Statutes]l. 

5 

6 BE IT ENACTED by the Senate and General Assembly 0/ the 

7 State 0/ New Jersey: ... 
8 1. N.j.S.15A:2-8 is amended to read as follows: 

9 15A:2-8. CERTIFICATE OF INCORPORATION. 

10 a. The certificate of incorporation shall set forth: 

11 (1) The name of the corporation; 

12 (2) The purpose or purposes for which the corporation is 

13 organized; 

14 (3) If the corporation is to have members, the qualifications 

15 for members or that the qualifications shall be as set forth in the 

16 bylaws of the corporation; 

17 (4) If the members are to be divided into classes, the relative 

18 right and limitations of the different classes of members to the 

19 extent those rights and limitations have been detennined or that 

20 the rights and limitations shall be as set forth in the bylaws of 

21 the corporation; 

22 (5) If the corporation is to have no members. that there shall 

23 be no members; 

24 (6) The method of electing trustees or that the method shall be 

25 as set forth in the bylaws of the corporation; 

26 (1) Any provision not inconsistent with this act or any other 

27 statute of this State, which the incorporators elect to set forth 

28 for the management and conduct of the affairs of the 

29 corporation, or creating, defining, limiting or regulating the 

30 powers of the corporation, its trustees and members or any class 

31 of members, including any provision which under this act is 

32 required or pennitted to be set forth in the bylaws; 
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1 (8) The address. including actual loc;;\tion as well as postal 

2 designation, if different. ot the corilOration I s initial registered 

3 office, and the name of the ~orporatiDn I s initial registered agent 

4 at that address; 

5 (9) The number of tnJStees, not less than three. constituting 

6 the first board and the names and addresses of the persons who 

7 aim to serve as trustees, which addresses shall be either the 

8 residence address of the person or other address where the person 

9 regularly receives mail and which is not the address of the • 

10 corporation; 

11 (10) The names and addresses of the incorporators, which 

12 addresses shall be either the residence address of the person or 

13 other address where the person regularly receives mail and which 

14 is not the address of the corporation; 

15 (t1) The duration of the corporation if other than perpetual; 

16 (12) The method of distribution of assets of the corporation 

11 upon dissolution, or that the distribution shall be as set forth in 

18 the bylaws of the corporation; 

19 (13) If, pursuant to subsection b. of this section, the 

20 certificate of incorporation is to be effective on a date 

21 subsequent to the date of filing, the effective date of the 

22 certificate; 

23 (14) If, pursuant to the exception in paragraph (4) of subsection 

24 a. of section 15A:2-2, the name of the corporation does not 

25 include a tenn required thereby, a statement that the corporation 

26 could be organized pursuant to the provisions of Title 16 of the 

21 Revised Statutes. the applicable section of Title 16 of the 

28 
•29 

Revised Statutes pennitting that organization. and an undertaken 

to add the required tenn if the corporation ceases to be so 

30 organized. 

31 b. An original and one copy of the certificate of incorporation 

32 shall be filed in the office of the Secretary of State. The 

33 corporate existence shall begin upon the effective date of the 

34 certificate, which shall be the date of the filing, or such later 

36 time, not to exceed 30 days from the date of filing. as may be set 

36 forth in the certificate. The filing shall be conclusive evidence 

37 that all conditions precedent required to be performed by the 

38 incorporators have been complied with and, after the corporate 

39 existence has begun, that the corporation has been incorporated 
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1 w1C!er this act, except as agail1St this State in a proceeding to 
2 cB1\cel or revoke the certificate of inc~)fpor8tionor for '/oluntary 
3 dissolution of the corporation. The Secretary of State shan 
4 forward the copy of the certificate of incorporation to the 

5 Attorney General. 

6 c. The certificate of incorporation may provide that a trostee 

7 lor officer1 shall not be personally liable, or shall be liable only 

8 to the extent therein provided, to the corporation or its members 

9 for damages for breach of any duty owed to the l[commission] 

10 corporation1 or its members. except that such provision shan not 
11 relieve a trustee lor officer1 from liability for any breach of 

12 duty based upon an act or omission (1) in breach of such person's 
13 duty of loyalty to the corporation or its members, (2) not in good 

14 faith or invohdng a knowing violation of law or (3) resulting in 

15 . receipt by such person of an improper personal benefit. 

16 d. Notwithstanding the provisions of subsection c. of this 

17 section, the immunities provided for in this 119891 amendatory 

18 l[and supplementaryJl act shall apply to (any corporation 

19 organized under Title 15A of the New Jersey Statutes which is 

20 established for the purposes provided for in P.L.1959, c.90 

21 (C.2A:53A-7 In]l et Seq.). whether or not the certificate of 

22 incorporation has been amended. and nothing in this section shall 

23 operate to diminish or affect any limitation of liability or 

24 limitation on liability which is conferred upon nonprofit 

25 corporations. societies or associations by the provisions of 

26 1section 1 of1 P.L.1987, c.87 (C.2A:53A-7.1). 

27 (cf: N.J .S.15A:2-8) 
28 2. N. J.S.15A:3-4 is amended to read as follows: 

29 15A:3-4. INDEMNIFICATION OF TRUSTEES, OFFICERS AND 

30 EMPLOYEES. 

3t a. As used in this section: 

32 (1) "Corporate ag8J\t" means any person who is or was a 

33 trustee. officer. employee or agent of the indemnifying 

34 corporation or of any constitutent corporation absorbed by the 

35 indemnifying corporation in a consolidation or merger and any 

36 person who is or was a trustee. officer, employee or agent of any 

37 other enterprise. serving as such at the request of the 

38 indemnifying corporation, or of the constituent corporation. or 

39 the legal representative of the trustee, officer. employee or 

40 agent; 



St.a [tRJ 

4 

i {'" ·'Other enterprise" means any domestic corporation, 
2 foreip corporation. or corporate business entity, other than the 

3 indemnifying c.orpJration or MY employee benefit plan or trost; 
4 (3) II Expenses" means reasonable costs, disbursements and 

5 cOlDlSel fees; 

6 (4) "Liabilities" means amO\Dlts paid or incurred in satisfaction 

7 of settlements, judgments, fines and penalties; and 

8 (5)" Proceeding" means any pending, threatened or completed 

9 civil, criminal. administrative or arbitrative action, suit or 
10 proceeding, and any appeal therein and any inquiry or 
11 investigation which could lead to the action, suit or proceeding. 

12 b. Any corporation may indemnify a corporate agent against 

13 the agent I s expenses and liabilities in cOMection with any 

14 proceeding involving the corporate agent because the agent is or 

15 was a corporate agent, other than a proceeding by or in the right 

16 of the corporation. if: 

17 (1) the corporate agent acted in good faith and in a manner 

18 which the agent reasonably believed to be in or not opposed to 

19 the best interests of the corporation; and 

20 (2) with respect to any criminal proceeding. the corporate 

21 agent had no reasonable cause to believe the conduct was 

22 unlawful. The termination of any proceeding by judgment, order. 

23 settlement, conviction or upon a plea of nolo contendere or its 

24 equivalent, shall not of itself create a presumption that the 

25 corporate agent did not meet the applicable standards of conduct 

26 ·set forth in paragraphs (1) and (2) of subsection b. of this section. 
27 c. Any corporation may indemnify a corporate agent against 
28 the agent' 5 expenses in connection with any proceeding by or in 

29 the right of the corporation to procure a judgment in its favor 

30 which involves the corporate agent by reason of being or having 

31 been the corporate agent. if the agent acted in good faith and in 

32 a manner which the agent reasonably believed to be in or not 

33 opposed to the best interests of the corporation. However. in the 

34 proceeding no indemnification shall be provided in respect of any 

35 claim. issue or matter as to which the corporate agent was liable 

36 . [for negligence or misconduct] to the corporation. unless and only 

37 to the extent that the Superior Court or the court in which the 

38 proceeding was brought shall determine upon application that 

39 Aespite the adjudication of liability. but in view of all 
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1 circumstances of the case, the corporate agent is fairly and 
2 reasonably entitled to indemnity for those expenses as the 
3 Superior Court or the other court shall deem proper. 

4 ad. Any corporation shall indemnify a corporate agent against 

5 expenses to the extent that the corporate agent has been 

6 successful on the merits or otherwise in any proceeding referred 

7 to in subsections b. and c. of this section or in defense of any 

8 claim, issue or matter therein. 

9 e. Any indemnification under subsection b. of this section and, 
10 unless ordered by a court. under subsection c. of this section, may 

11 be made by the corporation only as authorized in a specific case 

12 upon a determination that indemnification is proper in the 

13 circumstances because the corporate agent met the applicable 

14 standard of conduct set forth in subsection b. or c. Unless 

15 otherwise provided in the certificate of incorporation or bylaws. 

16 the determination shall be made: 

17 (1) By the board of trostees or a committee thereof at a 

18 meeting at which is present a quorum determined without 
19 including trustees who were parties to or otherwise involved in 

20 the proceeding. actitlg by a majority vote of trustees who were 

21 not parties to or otherwise involved in the proceeding; 

22 (2) If the quorum is not obtainable. or, even if obtainable and 

23 the quorum of the boards of trostees or committee by a majority 

24 vote of the disinterested trustees directs. by independent legal 

25 cOWlSel. in a written opinion, the counsel to be designated by the 

26 board of trustees; or 

27 (3) By the members. if the corporation has members and if the 
28 certificate of incorporation or bylaws or a resolution of the board 

29 of trostees directs. 

30 f. Expenses incurred by a corporate agent in connection with 

31 the proceeding may be paid by the corporation in advance of the 

32 final disposition of the proceeding [if authorized in the manner 
33 provided in subsection e. of this section] as authorized by the 

34 board of trostees upon receipt of an undertaking by or on behalf 

35 of the corporate agent to repay the amount unless it shall 

36 ultimately be determined that the agent ~s entitled to be 

37 indemnified as provided in this section. 
38 g. (1) If a corporation upon application of a corporate agent 

39 has failed or refused to provide indemnification IS required under 
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1 subsection d. of this section or pennitted under subsections b., c. 
2 and f. of this section, a corporate agent may apply to a court for 

3 an award of indemnification by the corporation, and the court: 

4 (a) may award indemnification to the extent authorized under 

5 subsections b. and c. of this section and shall award 

6 indemnification to the extent required under subsection d. of this 

7 section, notwithstanding any contrary detennination which may 

8 have been made under subsection e. of this section; and 

9 (b) may allow reasonable expenses to the extent authorized by, 

10 and sul)ject to the provisions of, subsection f. of this section, if 
11 the court shall find that the corporate agent has by the agent I s 

12 pleadings or during the course of the proceeding raised genuine 

1~ issues of fact or law. 

14 (2) Application for indamnification may be made: 

15 (a) in the civil action in which the expenses were or are to be 

16 incurred or other amounts were or are to be paidi or 

17 (b) to the Superior Court in a separate p!'Oceeding. 

18 (3) I~ the application is for indemnification arising out of a 

19 civil achon, it shall set forth reasonable cause for the failure to 

20 make application for the relief in the action or proceeding in 

21 which the expenses were or are to be incurred or other amounts 

22 were or are to be paid. The application shall set forth the 

23 disposition of i1."ly pra~ious application for indemnification and 

24 shall be made in the manner and fonn as may be required by the 

25 applicable rules of the court or, in the absence thereof, by 

26 direction of the court to which it is made. The application shall 

27 be upon notice to the corporation. The court may also direct that 
28 notice shall be given at the expense of the corporation to the 

29 members, if any, and all other persons as it may designate in the 

30 manner as it may require. 

31 h. The indemnification and advancement of expenses provided 

32 by or granted pursuant to the other subsections of this section 

33 shall not exclude any other rights to which a corporate agent may 

34 be entitled under a certificatp. of incorporation, bylaw, 

35 agreement, or otherwise; provided that no indemnification shall 

36 be made tc. or on behalf of a corporate agent if a judgment or 
31 other final adjudication adverse to the corporate agent 

38 establishes that his acts or omissions (1) were in breach of his 

39 duty of loyalty to the corporation or its members, (2) were not in 
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1 good faith or involved a. knowing violation of law~ or (3) resulted 

2 in receipt by. the corporate agent of an improper personal benefit. 

3 i. Any corporation shall have the power to purchase, and 

4 maintain insurance on behalf of any corporate agent against any 

5 expense incurred in any proceeding and any liabilities asserted by 

6 reason of the agent' s being or having been a corporate agent, 

1 whether or not the corporation would have the power to 

8 indemnify the agent against those expenses and liabilities under 

9 the provisions of this section. 

10 j. The powers granted by this section may be exercised by the 

11 corporation notwithstanding the absence of any provision in its 

12 certificate of' incorporation or bylaws authorizing the exercise of 

13 these powers. 

14 k. Except as required by subsection d. of this section, no 

15 indemnification shall be made or expenses ad~anced by a 

16 corporation under this section. and nonA ~hAIl he ordered by a 

17 court, if that action would be inconsistent with a provision of the 

18 certificate of incorporation, a bylaw, a resolution of the board or 

19 of the members, an agreement or other proper corporate action 

20 in effect at the time of the accrual of the alleged cause of action 

21 asserted in the proceeding, which prohibits, limits or otherwise 

22 conditions the exercise of indemnification powers by the 

23 corporation or the rights of indemnification to which a corporate 

24 agent may be entitled. 

25 1. This section does not limit a corporation' s power to payor 

26 reimburse expense incurred by a corporate agent in connection 

21 with the corporate agent' s appearance as a witness in a 

28 proceeding at a time when the corporate agent has not been made 

29 a party the proceeding. .. 

30 (cf: N.J.S.15A:3-4) 

31 3. N.J.S.15A:6-14 is amended to read as follows: 

32 15A:6-14. STANDARD OF CARE; LIABILITY OF TRUSTEFS; 

33 RELIANCE ON CORPORATE RECORDS. 

34 Trustees and members of any committee designated by the 

35 board sh~ discharge their duties in good faith and with that 

36 degree of diligence, care and skill which ordinary, prudent 

31 persons would exercise under similar circumstances in like 

38 positions. In discharging their duties. trustees and members of 

39 any committee designated by the board shall not be liable if, 
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1 BCtiAI in good faith, they rely on the opinion of counsel for the 

2 coqaoratiOO &r upon written rep»rts setting Forth Financial data 

3 conceming tire 'COrporation 8IId prepared by an independent public 

4 accCNIltant or 'CM'tified public aCCO\D1tant or finn of accountants 

5 or upon financial stat1mlents, books of account or reports of the 
6 corporatton represented to them to be correct by the president, 

7 the officer of the corporation having charge of its books of 

8 account, or the pel'SOn presiding at a meeting of the board. A 

9 trustee shall not be personally liable to the corporation or its 

10 members for d8lWlSes for breach of duty as a trustee if and to 

11 the extent that such liability has been eliminated or limited by a 

12 provision in the certificate of incorporation authorized by 

13 subsection c. of N.J.S.15A:2-8. except that, in the case of a 

14 trustee of a corporation which is established for the purposes 

15 pw;,-irled iu!' ill P.L.1959, c.go (C.2A:53A-1 et Seq.) who serves 

16 without compensation, other than reimbursement for actual 

11 expenses, the trostee shall not be personally liable to the 

18 corporation or its members for damages for breach of duty as a 

19 trustee, whether or not such liability has been eliminated or 

20 limited by a provision in the certificate of incorporation 

21 authorized by subsection c. of N.J.5.15A:2-8. 

22 (cf: N.}.S.15A:6-14) 

23 1[4. (New section) a. Notwithstanding the proVISIOns of 

24 subsection c. of N. J.S.15A:2-8, the certificate of incorporation 

25 referred to therein IDay also provide that an officer of the 

26 corporation Shall not be personally liable, or shall be liable only 

21 to the extent therein provided. to the corporation or its members 

28 for damages for breach of any duty owed to the corporation or its 

29 members. except that such provision shall not relieve an officer 
30 from liability for any breach of duty based upon an act or 

31 omission: (1) in breach of such person's duty of loyalty to the 

32 corporation or its members. (2) not in good faith or involving a 

33 knowing violation of law, ot' (3) resulting in receipt by such person 

34 of an. improper personal benefit. 

35 b. Notwithst8llding the provisions of subsection a. of this 

36 section. the imm1D1ities provided for in this amendatory and 

31 supplementary act shall apply to any corporation organized under 

38 Title 15A of the New Jersey Statutes which is established for the 

39 purposes provided for in P.L.1969, c.90 (C.2A:53A-1 et seq.). 
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1 whether or not the certificate of incorporation has been
 
2 amended. 3J10 nothing in this section shall operate to diminish Of
 

3 affect any limitation of liability or limitation on liability which is
 

4 conferred upon nonprofit corporatioDS, societies or associations
 
5 by the provisions of P.L.1981, c.87 (C.2A:53A-1.1).]l
 

6 : 1[5.] 4.1 This act shall take effect immediately I[and section 4 ., shall expire on the 130th day after the effective date]1 . 

8 I9 

10 CiVIL JUSTICE 

11 NONPROFIT CORPORATIONS 

12 

13 Provides certain immunity to trostees and officers of nonprofit 
14 corporations. 
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1 knowing violation of law, or (3) resulting in receipt by such person 

of an improper personal benefit. 

3 b. Notwithstanding the provisions of subsection a. of this 

section. the immunities provided for in this amendatory and 

5 supplementary act shall apply to any corporation organized under 

Title 15A of the New Jersey Statutes which is established for the 

7 purposes provided for in P.L. 1959, c. 90 (C. 2A:53A-7 et seq.), 

whether or not the certificate of incorporation has been 

9 amended, and nothing in this section shall operate to diminish .)!' 

affect any limitation of liability or limitation on liability which is 

11 conferred upon nonprofit corporations, societies or associations 

by the provisions of P.L. 1987, c. 87 (C. 2A:53A-7.1). 

13 5. This act shall take effect immediately and section 4 shall 

expire on the 730th day after the effective date. 

15 

17 STATEMENT 

19 This bill pennits nonprofit corporations to include in or add to 

their certificate of incorporation a provision limiting or 

21 eliminating certain liabilities of trustees or officers for damages 

to the corporation or its members for certain breach of their duty 

23 of care. The immunity protection for officers would expire in 

two years after the effective date of the bill. This bill provides 

25 for nonprofit corporation officers and trustees the same 

protections given to officers and directors of general business and 

27 financial corporations by P.L. 1987, c. 35. 

29 

CIVIL JUSTICE 

31 NONPROFIT CORPORATIONS 

33 Provides certain immunity to trustees and officers of nonprofit 

corporations. 

r 

If 



SENATE JUDICIARY COMMITTEE
 

STATEMENT TO
 

SENATE, No. 1980
 

STATE OF NEW JERSEY
 

DATED: FEBRUARY 18, 1988 

The Senate judiciary Committee reports favorably Senate Bill 

No. 1980. 

The bill permits nonprofit corporations organized under Title 

15A of the New jersey Statutes to include in their certificate of 

incorporation a provision that a trustee of the corporation shall 

not be personally liable, or liable only to an extent provided for in 

the certificate, to the corporation or its members, except for 

acts which breach the trustee I s duties to the corporation or its 

members. acts which are not in good faith or which involve a 

knowing violation of law or acts which result in the receipt by the 

person of an improper personal benefit. 

This bill would also permit the advancement of expenses by the 

corporation to corporate agents for indemnification unless the 

corporate agent was determined to be in breach of his duty of 

loyalty to the corporation or its members, if the act was not 

performed in good faith or involved a knowing violation of law, or 

if the act resulted in the receipt by the corporate agent of an 

improper personal benefi t. The corporation's power to payor 

reimburse expenses incurred by a corporate agent in connection 

with an appearance by the agent as a witness at a proceeding in 

which the agent has not been made a party would be unlimited. 

The bill also provides that a nonprofit corporation's certificate 

of incorporation may contain a provision to eliminate the liability 

of officers under circumstances similar to those which apply to 

trustees. In the case of officers, however, the immunity 

provision sunsets after two years. 

The provisions of the bill with regard to the officers and 

trustees of nonprofit corporations contain the same protection 

given to officers and directors of general business and financial 

corporations pursuant to recently enacted P.L. 1987, c. 35. 

II
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ASSEMBLY INSURANCE COMMITTEE 

STATEMENT TO 

SENATE, No. 1980 
LAw LIBRAR 

DO Nor R£.uYCOpySTATE OF NEW JERSEY '"OVE 

DATED: SEPTEMBER 26. 1988 

The Assembly Insurance Committee reports this bill with a 

favorable recommendation. 

This bill permits nonprofit corporations organized under Title 

15A of the New Jersey Statutes to include in their certificate of 

incorporation a provision that a trustee of the corporation shall not 

be personally liable. or liable only to an extent provided for in the 

certificate, to the corporation or its members, except for acts which 

breach the trustee's duties to the corporation or its members, acts 

which are not in good faith or which involve a knowing violation of 

law or acts which result in the receipt by the person of an improper 

personal benefit. 

The bill clarifies the relationship between this legislation and 

the provisions of P. L.198?, c.8?, which extended immunity to 

nonprofit corporations. societies or associations which are organized 

for religious. educational. charitable, or hospital purposes. Under 

that law, immunity was granted by the operation of statute without 

the necessity of amending the certificate of incorporation. As those 

nonprofit corporations which are subject to that law are also 

organized pursuant to Title 15A of the New Jersey Statutes, there 

was concern that confusion would result as to whether it would also 
"­

be necessary for those corporations to amend their charters upon 

enactment of this bill. Consequently, amendatory language was 

added to the bill which makes it clear that no such amendment of the 

certificate of incorporation is necessary to retain the immunity 

conferred either by P.L.19B?, c.B? or by this bill. 

The bill also would permi t the advancement of expenses by the 

corporation to corporate agents for indemnification unless the 

corporate agent was determined to be in breach of his duty of loyalty 

to the corporation or its members, if the act was not performed in 

good fai th or involved a knowing violation of law, or if the act 

resulted in the receIpt by the corporate agent of an improper 

personal benefit. Thp. corporation's power to payor reimbuhe 
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expenses incurred by a corporate agent in connection with an 

appearance by the agent as a wi tness at a proceeding in which the 

agent has not been made a party would be unlimi ted. 

The bill also provides that a nonprofit corporation' s certificatr~ 

of incorporation may corHain a provision to eliminate the liability of 

officers under circumstances similar to those which apply to 

trustees. (n the case of officers. however. thl~ immunity provision 

sunsets after two years. 
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