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P.L. 1989, CHAPTER 59. approved April 14. 1989
1988 Senate No. 2256

AN ACT conceming real estate investment trusts and amending
the Corporation Business Tax Act {(1945). P.L.. 1945, c. 162.

BE !T ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. Section 4 of P.L. 1945, c. 162 (C. 54:10A-1) is amended to
read as follows: '

1. For lhelpurposes‘of this act. unless the coniext requires a
different meaning:

(a3} ~Commissioner” shall mean the Director of the Division of
Taxation of the State Department of the Treasury.

(b) “Allocation factor” shall mean the progortionate part of a
taxpayer's net worth or entire net income used to determine 2
measure of its tax under this act. '

(c) ~“Corporation~ shall mean any corporation. joint-stock
.company or association and any business conducted by a trustee
or trusteés wherein interest or ownership is evidenced by a
certificate of interest or ownership or similar written instrument.

(d} “"Net worth™ shail mean the aggregate of the values
disclosed by tlie books of the corporation for (1) issved and
out#taﬁding capital stock. (2) paid-in or capital surplus. (3) eamed
surplusind undivided prbfits.. and (4) surplus reserves which can
reasonably be evpected to accrue to holders or owners of
equitable shares. not including reasonable valuation resenes.
such as reserves for depreciation or obsolescence or deplction.
Ndlmth"slandirig' the foregoing. net ‘wurth shall not include any
deduction for the amount of the excess depreciation described
inparagraph (2)(F) of subsection (k) of this section. The foregoing
aggregate Hf values shall be reduced by 50% of the amount
disciosed by the books of the corporation for investment in the
capital stock of one or more subsidiaries, which investment is
defined as ownership (1) of at least 80% of the total combined
vo_hfng power of all classes of stock of the subsidiary entitled to
vote and (2) of at least 80% of the total number of shares of ali
other classes of stock eihepl nonvoling stock which 1s himited and

EXPLANMT 10N -Fatter enclased in bold-taced Bractets [thus] n the
above b1l 1¢ not enaited and 13 'ntended ta be omitted n the Vaw

Matter underlined Shyy 4 new matter
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preferr(-d as to dividends. In the case of investment in an entity
orgamzed under the laws of a foreign country, the foregoing
requisite degree of ownershxp shall effect 2 like reduction of such
investment from net --'orth of the tdxpayer. if the foreign entity
is consndered a corpor.mon for any purpose under the United
States federal income tax laws. such as (but not by way of sole
examples) for the purpose of. supplymg deemed paid forengn tax
credits or for the purpose of status as a controlled foreign
corporation: In calculating the net worth of a taxpayer entitled
to reduction for investment in _suhsidiarias." the amount of
liabilities of the taxpayer shall be reduced by such proportion of
the liabilities as corresponds io the ratio which the excluded
portion of the subsndnary values bears to the total assets of the
taxpayer.

in the case of banking corporations which have intemational
banking facilities as defined in subsection (n). the foregoing
aggregét’e of values shall also be reduced by retained eamings of
the mtemallonal banlung facility. Retained eamings means the
eamings acrumulated over the life of such facnlny and shall not
include the pro rata share of dividends paid and feds: ral mncome
taxes paid or payable during the tax year.

if in the opinion of the commissioner. the corporation s books
do not disclose fair valuations the commissioner may make a
reasonable de:termination of the net worth which. in his opinson.
would reflec’ the fair value of the assets. exclusive of subsidiary
investinents as defined aforesaid. carried on the hoks of the
corpura!ion: n accordance with sound accounting piacides. and
such deli:nnmahon'.d)all be used as net worin for the puspuse of
ihis act.

(e} “Indebtedness owing directly or indirectly”™ shall inciude.,

“without Limitation  thereto. all indebtedness omng‘ to any

stochholdes or shareholder and to memnbers of his unmediate
family where a stockholder and members of his nmmediate family
together or in the aggregate own 10% or more of the aggregate
oulstanding shares of the taxpayer s capital stock of ali Classes.
() “Investment company sha!ll mean any corporation whose
business duning the: penod covered by s re el cimisistidd. to the
extent ol at least 90% lhereuf of holding. unesting and

reunesting e stocks. T bomls, potes, montgages. debentures
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palents. patent rights and other secaniies for its Gwn accownt.
but this shall not include any corporation which: (1) is a
merchant or a dealer of stocks. bonds and other secunties.
regularly engaged in buying the sarie and selling the sanie to
customers; or (2) had less than 90% of its a\}erage gross assets in
New Jersey. at cost. invested in stocks. bonds. debenturs.
mortgages. notes. patents, patent rights or other securities or
consisting of cash on deposit during the period covered by its
report oi (3) i5 a bankig corporation or a financial business
corporation as defined in the Corporation Business Tax Act.

® 'Reﬁulaled investment company~ shall mean anvy
corporation which for a period covered by its report. is registend
and regulated under the Investinent Company Act of 1940 (53
Stat. 789). as amended.

(h) “Taxpayer™ shall mean any corporation required to report
or to pay taxes. interest or penalties under this act. ,

(1) Fiscal yea:” shal‘l mean an accownting period ending onn any
day other than the last day of December on the basis of which the
taxpayer is required to report for federal income tax purposes.

(i} Except as herein provided. ~privilege period” shall mean the
calendar or fiscal accounting pernod for which a tax is payable
under this act. _' _ ' |

(k) "Entire net income” shall mean 10tal net income from alt
sources. whether within or without the Umited States. and shall
include the gain derived from the employment of capiial or labor.
or from both cominned, as well as profit gained through 3 sale or
conversion of capital assets. For the purpose of this act. the
amount of a taxpayer s entire net income shal! be deemed prima
facie to be equal In amount 10 the taxable income. before net
operatiag loss deduction and special dedurctions. wiuch the
taxpayer 15 required 10 report to the Umiled States Treasury
Department for the purpose of computing its (nderal inconw: tay,
provided. howeser. that in the determunatuon of such entin: net
income. - -

¢1) Entire net income shall exclude for the penods s¢t forth in
pira’uuaph C2NFN) of this subsection. sy amount. eacept with
resprct to qualifhied mass commuting velucles as descatwed 0
section 168(fHBHD) (v) of the Intemal Revemn: (".ndoe as i effect
immediately prior (o [anuary 1. 1984, whieh s mu:luded th a



17

19

le
s

2

B

(3]

S2256

taxpayer's :‘ federél (aiable income solely as a result of an
election made pursuant to the provisions of paragraph (8) of that
section. ‘

(2) Entire net income shall be determined without the
exclusion, deduction or credit of: ‘ ‘

(A) The amount of any specific exemption or credit allowed in
any law of the United States imposing any tax on or ::easured by
the income of corporations: ’

(B) Axiy part of any income from dividends or interest on any
kind of stock. securities or indebtedness. except as provided in
paragraph (5) of subsection (k) of this section;

(C) Taxes paid or accrued to the United States on or measured
by profits or income. or the -tax imposed by this act. or any tax
paid or accrued with respect to subsidiary dividerds excluded
from entire net income as provided in paragraph (5) of subsection
{k) of this section;

(D) (Deleted by amendment. P.L. 1985. c. 143.)

(E) 90% of interest on indebtedness owing directly or
indirectly to holders of 10% or more of the aggregate outstanding
shares of the taxpayer's capital stock of all classes: except that
such interest may. in any event, be deducted

(3) Up to an amount not exceeding $1.000.00;

(15) In full 10 the extent that it relates 10 bonds or other
evidenies of indebtedness issued. with stock, pursuant 10 a2 bona
fide plan of reorganization. to persons. who. prnor (o wah
reorganization. were bona fide creditors of the: corporatum or sts
predecessers. but were not stockholders or sharvholders thepent.

(111} In ful! to the extent that ot relates to debt of a finamcial
hu-um:.ss corprat.on owed to an «ffikate corporation. piovided
that such interest rate does not exceed 2% over prine rate; the
prune rate: ty be detemuned by the Comsmissione:r of Hanking.

(8} I fudl 10 the extent that o relates to financing ol otog
vehile nventory, held for sale 10 custamners, prnveded  sad
ndebtedness s owed 10 2 tavpayer customanly s routinely
provicding this type of (inancing. _ .

(v) In full tn the extent it ,rela‘les to deht of a banking
a.m;nu.ﬂkm to o hank holding company. ol whieh !’W'.)..il'l:ﬁaﬂﬂ
corpnration is a subsidiary. or to a debt of a hanking Lo ation

W awther hankbing corpnration with. respes 8 to tederal fumds
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transactions govemed by section 23A of the Federal Reserve Act
(12 USC. § 371c.) when both banking corporations are
subsidiaries of the same bank holdmg company. as defined in 12
US.C. § 1841.

(F)i) The amount by which depreciation reported to the United
States Treasury Department for pmpeﬂ'y placed in service on and
after January 1. 1981, for purposes of computing federal taxabie
wcome in accordance with section 168 of the Intemal Revenue
Code in effect after December 31, 1980 exceeds the amount of
depreciation determined in accordance with the Intemal Revenue
Code provisions in effect prior to January 1. 1981. but only with
respect to a taxpayer s accounting period ending after December
31. 1961; provided. however. that where a taxpaye:'s accounting
period begins in 1981 and ends in 1982. no modification shall be
rmled with respect to this paragraph (F) for the report filed for
such period with respect to property placed in service dunng that
part of the accounting period which occurs in 1981.

(ii) For the periods set forth in subparagraph (F)i) of this
subsection, any amount, except with respect to qualified mass
commuting vehicles as described in section 168(T8ND) (v) of the
tntemal Revenue Code as in éffect immediately prior to ]anuary
1. 1984. which the taxpayer claimed as 3 deduction i1n comgputing
federal income tax pursuant to a qualified lease agreement under
paragraph (8) of that section.

The director shall promulgate rulex nd regulations necessary
to carry out ‘the provisions of this section. which rules shall
provide. among others. the manner in which the remaining life of
property shall be reported. '

(3) The comuaissioner may. whenever necessary to properly
reflect the entire net income of any taxpayer. determine the year
or period in which any item of income or deduction shall be
included. without ~ being limited to the method of acrounting
employed by the taxpayer. :

(4) Therc shall be allowed as a deduction from entire net
income of a banking corporalibn. to the extent not deductible
determining federal taxable income, the eligible net income of an
inlemational banking facility determined as follows:

(A) The eligible net income of an inlerl‘\alion'al banking facilily
shall be the ~mount remaihing after subtracting from the ehgible
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gross income the applicable expenses;

(B) Eligible gross income sha!l be the gross income derived by
an intemational banking facility, which shall include, but not be
limited to. gross income derived from:

(i) Making., arranging for, placing or carrying loans to foreign
persons, provided, however. that in the case of a foreign person
which is an individual, or which is a foreign branch of a domestic
rorporation (other than a bank), or which is a foreign corporation
or foreign 'partnership which is controlled by one or more
domestic corporations (other than banks). domestic partnerships
or resident individuals, all the proceeds of the loan are for use
outside of the United States: A

(i} Making or placing deposits with foreign persons which are
banks or foreign branches of banks {including foreign subsidiaries)
or foreign branches of the taxpayers or with other intemational
banking facilities; or

@) Eﬂering ‘into foreign exchange trading or hedging
transactions related to any of the transactions described in this
paragraph:

(iv) Such other activities as an intemational banking facility
may. from time to time, be authorized to engage n:

(C) Applicable expenses shall be any expense or other
deductions éuributable._ directly or indirectly. to the eligible
gross income described in subparagraph (B) of this paragraph. '

“(5) Entire net income shall exclude 100% of dividends which
were included in computing such taxable inome for federal
income tax' purposes. paid to the taxpayer by one or more
subsidiarics nwned by the taxpayer to the extent of ihe 80% or
more ownership of investment described in subsection (d) of this
section. With respert to other dividends, eatire net income shall
not include 50% of the total included in computing such taxable
income for federal income tax purposes.

(6){A) Net oper'almg loss deduction. There shall be allowed as o
deduction for the tavable year the net operating loss «:arryower to
that year. _

(B) Net operating loss carryover. A net operating loss for any
taxable year ending after June 30. 1984 shall be a net operating
loss carryover (o each of the seven years follovang the year of

the loss. The entire amount of the net operating lass for any
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taxable year (the "loss year”) shall be carried to the earliest of
the taxable years to which the loss may be carried. The pbriion
of the loss which shall be carried to each of the other taxable
years shail be the excess, if any, of the amount of the loss over

‘the sum of the entire net income, computed without the

exclusions ‘permitted in paragraphs (4) and (5) of this subsection
or the net operating loss deduction provided by subparagraph (A}
of this paragraph. for each of the prior taxsble years io which the
loss may be carried. .

(C) Net operating loss. For purposes of this paragraph the
term “net operating loss” means the excess of the deductions
over the gross income used in computing entire net income
without the net operating loss deduction provided for in
subparagraph (A) of this paragraph and the exclusions in

: paragvraﬂts (4) and (5) of this subsection.

(D) Change in ownershig. Where there is a change in 50% or
more of the ownelship of a corporation because of redemption or
sale of stock and the corporation changes the trade or business
giving rise to the loss, no net operating loss sustained before the
changes may be carried over to be deducted from income eamed
after such changes. In addition where the facts support the.
premisé that ~ the corporation was 'actjuired under any
circumstances for the brimary purpose of the use of its net
operating loss carryover, the director may disallow the carryover.

(1)) "Real estate investment trust”™ shall mean any
[unincorporated trust or unincorporated] corporation, trust or
association qualifying and electing to be taxed as a real estate
investment trust under federal law.

(m} “Financial business corporation™ shall mean any corborate
éntei'priSe ‘which is (1) in substantial \' competition with the
business of national banks and which (2) employs moneyed capital
with the object of making profit by its use as money, thhough
discounting and negotiating promissory notes. drafts, bills of
exchange and other evidences of debt: buying and selling
exchange: making of or dealing in secured or unsecured loans and
discounts: dealing in securities and shares of corporate stock by

- purchasing and selling such securities and stock without recourse.

solely” upon the order and for the account of customers: or
investing and reinvesting in marketable obligations evidencing
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indebtedness of any persor. copartnership, association or
corporation in the form of bonds. notes or debentures commonly
known as imestinent securities; or dealing in or underwriting
obligations of the United States, any state or any political
subdivision thereof, or of a corporate instrumentality of any ot
them. This shall include, without limitation of the foregoing.
business commonly known as induwstrial banks, dealers in
commercial paper and acceptances, sales finance. personal
finance, small loan and mortgage financing businesses. as well as
any other enterprise employing moneyed capital coming inte
competition with the businass of national banks: provided that the
holding of bonds. notes, or other evidences or indebtedness by
individual persons not employed or engaged in the banking or
investment  business ~ and - representing merely personal
investments not inade in competition with the busmess of
national banks, shall not be deemed financial business. Ne¢r shall
“financial business” include national banks, production credit

. associations organized under the Farm Credit Act of 1933 or the

Farm Credit Act of 1971. Pub.L. 92-181 (12 U.S.C. § 2091 et
seq.). stock and mutual insurance companies duly avthorized to
transact business in this State. security brokers or dealers or
investment companies or bankers not employing moncyed capital
coming into competition with the business of national banks. real
estate investment trusts. or any of the following entities
organized under the laws of this State: credit unions. savings
banks. savinés and loan and bu'ilding and loan associatons,
pawnbrekers, and State banks and trust companies.

(n) “{ntemational banking [acility” shall mean a set of aswet
and liability accounts segregated on the books and records of a
depasitory inﬂitulion. United States branch or agency of a
foreign bank. or an Edge or Agreement Corporation that inc:ludes
only intemnational baniing facility time deposits and intemational
banking'faénli‘ty extensions of credit as such tenns are defined in
section 204.8(a)(2) and section 204.8(a)(3) of Regulation D of the
board of govemors of the Federal Reserve System. 1Z CFR Part
204. effective December 3, 1981. In the event that the United
States enacls a law. or the board of gov‘emors' of the Federal
Reserve».Sys!yem adopts a r'egulation which amends the present

definition of intermnational banking facility or of such facilities
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time deposits or extensions of credit., the Commissioner of
Banking shall forthwith adopt regulations defining such terms in
the same manner as such terms are set forth in the laws of the
United States or the regulations of the board of govemoi's cf the
Federal Reserve System. The regulations of the Commissioner of
Balnking shall thereafter provide the applicable definitions.

(cf: P.1..1985, c.468. 5.1)

2. This act shali take effect immediately.

STATEMENT

This bill would enable real estate investiment trusts

('REITs") in New Jersey to operate in cerporate form. The

Internal Revenue Code allows states to authorize REITs to
operate as corporations, but, under current law, New Jersey
REITs may only operate as lmihcorporated trusts or
unincorporated associations. ' ,

Under the federal tax code. investors m 'REITs enjoy certain
tax benefits. To qualify for these tax benefits, a REIT nust
derive its income almost exclusively from investmelit in real
estate. dividends and interest, and must hold property for at least
four years. in addition to other requirements.

REITs have becn authorized under federal law to operate as
corporations (as an alternative to operating as trusts or
associations) since 1976, when a provision of the Intemal Revenue
Code, set out in 26 U.S.C. §856. was amended to allow this
change. After the federal statute was amended. many states.
including New York, California and Florida. followed suit.
amending their state tax laws to allow REITs in thelr states to
mcorporate New |ersey has not yet done so. |

This amendment would have several effects. Shareholders who
invest in a REIT that operates as a corporation would be entitled
to the limited liahility _gfanted to shareholders of all corporations
under State statute. In addition, allowing a REIT to dberam in
corporate form would el'ininate an area of ‘un«:cr(ainly as to the
right of a REIT under current law to hold and convey Utle.
Finally., the amendment would allow the RFIT trustees to adopt
an incorporated status, and they would then have only the duties
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imposed by New ‘]exsey law on ali corporate directors.

The sbonsdr believes that the amendmant would create a more
favorable eavironment for REITs in New Jersey. thus encouraging
their growth and expansion here.

TAXATION
Corporations

Allows real estate investment trusts to operate as corporations.
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investment business and representing merely personal
investments not made in competition with the business of
national banks, shall not be deemed financial business. Nor shall
"financial business" include national banks, production credit
associations organized under the Farm Credit Act of 1933 or the
Farm Credit Act of 1971, Pub.L. 92-181 (12 U.S.C. § 2091 et
seq.), stock and mutual insurance companies duly authorized to
transact business in this State, security brokers or dealers or
investment companies or bankers not employing moneyed capital
coming into competition with the business of national banks, real
estate investment trusts, or any of the following entities
organized under the laws of this State: credit unions, savings
banks, savings and loan and building and loan associations,
pawnbrokers, and State banks and trust companies.

(n) "International banking facility” shall mean.a set of asset
and liability accounts segregated on the books and records of a
depository institution, United States branch or agency of a
foreign bank. or an Edge or Agreement Corporation that includes
only international banking facility time deposits and international
banking facility extensions of credit as such terms are defined in
section 204.8(a)(2) and section 204.8(a)(3) of Regulation D of the
board of governors of the Federal Reserve System, 12 CFR Part
204, effective December 3, 1981. In the event that the United
States enacts a law, or the board of governors of the Federal
Reserve System adopts a regulation which amends the present
definition of international banking facility or of such facilities'
time deposits or extensions of credit. the Commissioner of
Banking shall forthwith adopt regulations defining such terms in
the same manner as such terms are set forth in the laws of the
United States or the regulations of the board of governors of the
Federal Reserve System. The regulations of the Commissioner of
Banking shall thereafter provide the applicable definitions.

(cf: P.L.1985, c.468, s.1)
2. This act shall take effect immediately.

STATEMENT

This bill would enable real estate investment trusts
("REITs") in New Jersey to operate in corporate form. The

Internal Revenue Code allows states to authorize REITs to
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operate as corporations, but, under current law, New [ersey
REITs may only operate as unincorporated trusts or
unincorporated associations.

Under the federal tax code, investors in REITs enjoy certain
tax benefits. To qualify for these tax benefits, a REIT must
derive its income almost exclusively from investment in real
estate, dividends and interest, and must hold property for at least
four years, in addition to other requirements.

REITs have. been authorized under federal law to operate as
corporations {as an alternative to operating as trusts or
associations) since 1976, when a provision of the Internal Revenue
Code, set out in 26 U.S.C. §856, was amended to allow this
change. After the federal statute was amended, many states,
inbluding New York. California and Florida, followed suit,
amending their state tax laws to allow REITs in their states to
incorporate. New Jersey has not yet done so.

This amendment would have several effects. Shareholders who
invest in a REIT that operates as a corporation would be entitied
to the limited liability granted to shareholders of all corporations
under State statute. In addition, allowing a REIT to operate in
corporate form would eliminate an area of uncertainty as to the
right of a REIT under current law to hold and convey title.
Finally, the amendment would allow the REIT trustees to adopt
an incorporated status, and they would then have only the duties
imposed by New jersey law on all corporate directors.

The sponsor believes that the amendment would create a more
favorable environment for REITs in New Jersey, thus encouraging

their growth and expansion here.

TAXATION

Corporations

Allows real estate investment trusts to operate as corporations.



ASSEMBLY FINANCIAL INSTITUTIONS COMMITTEE

STATEMENT TO

SENATE, No. 2206
STATE OF NEW JERSEY

DATED: OCTOBER 27, 1988

The Assembly Financial Institutions Committee favorably
reports Senate Bill No. 2256.

This bill would include, under the definition of "real estate
investment trust” in the Corporation Business Tax Act (1945),
P.L.1945, c.162 (C.54:10A-1 et seq.), real estate investment trusts
that are formed as corporations. Currently only real estate
investment trusts that are formed as unincorporated trusts or
associations are included under that definition.

With this change in definition, real estate investment trusts
which are incorporated will be taxed in the same manner under the
Corporation Business Tax Act as real estate investment trusts
formed as trusts or associations. This means that corporate real
estate investment trusts will be taxed, at the current 9% rate, on 4%
of their net income instead of on their total net income.

It appears that real estate investment trusts formed as
corporations have not been established in New Jersey because of its
current tax laws.

A real estate investment trust is a special form of real estate
ownership which permits a widely held entity to own real estate and
pass through the income to its owners without the entity incurring a
tax. Under the federal tax code, investors in real estate investment
trusts (REITs) enjoy certain tax benefits. If, in addition to other
requirements, a REIT derives its income almost exclusively from
investment in real estate, and holds its property for at least four
years, it is not taxed under the federal tax code as a corporation. In
short, a REIT becomes a non-taxable conduit for real estate
investments and the investors are the only ones taxed on the profits
and capital gains from the investments.

REITs have been authorized under federal law to operate as
corporations (as an alternative to operating as trusts or associations)
since 1976, when a provision of the Internal Revenue Code, set out in




26 U.S.C. §856, was amended to allow this change. After the federal
statute was amended, many states, including New York, California
and Florida, followed suit, amending their state tax laws to allow
corporate REITs in their state to operate on the same basis as REITs
formed as trusts or associations.



SENATE LABOR, INDUSTRY AND PROFESSIONS COMMITTEE

STATEMENT TO

SENATE, No. 2256

STATE OF NEW JERSEY

DATED: SEPTEMBER 19, 1988

The Senate Labor, Industry and Professions Committee reports
favorably Senate Bill No. 2256.

This bill includes real estate investment trusts that are
incorporated under the definition of "real estate investment trust" in
the Corporation Business Tax Act (1945), P.L.1945, c.162
(C.54:10A-1 et seq.). Currently only real estate investment trusts
that are formed as trusts or associations are included under that
definition.

With this change in definition, real estate investment trusts
which are incorporated will be taxed in the same manner under the
Corporation Business Tax Act as real estate investment trusts
formed as trusts or associations. This means that corporate real
estate investment trusts will be taxed, at the current 9% rate, on 4%
of their entire net income instead of on their total net income.

[t appears that real estate investment trusts formed as
corporations have not been established in New Jersey because of its
current tax laws.

Under the federal tax code, investors in real estate investment
trusts (REITs) enjoy certain tax benefits. If, in addition to other
requirements, a REIT derives its income almost exclusively from
investment in real estate, and holds its property for at least four
years, it is not taxed under the federal tax code as a corporation. In
short, a REIT becomes a non-taxable conduit for real estate
investments and the investors are the only ones taxed on the profits
and capital gains of the investments.

REITs have been authorized under federal law to operate as
corporations (as an alternative to operating as trusts or associations)
since 1976, when a provision of the Internal Revenue Code, set out in
26 U.S.C. §856, was amended to allow this change. After the federal
statute was amended, many states, including New York, California
and Florida, followed suit, amending their state tax laws to allow
corporate REITs in their state to operate on the same basis as REITs

formed as trusts or associations.
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