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P. L.1993. CHAPTER 33. appro". Jllftuar, 29. 1993 

Assembly Committee Substitute (Fir.' Repr'n') for 

1992 Assembly Nos. 1194 and 281 

1 AN ACT conceming the payment by certain borrowers of certain 
2 fees and expenses of lenders' attomeys, amending P.L.t97S. 
3 c.14S and supplementing Title 11 of the Revised Statutes. 
4 
5 BE IT ENACTED by the Senate and Genera' AlSembly 0/ the 
6 State 0/ New Jersey: 
1 1. Section 1 of P.L.191S. c.14S (C.46:10A-6) is amendf>.d to 
8 read as follows: 
9 1. ~ No banking institution [orl other financial institution !!! 

10 other lender. which is licensed or authori2cd under the law!U.lJ 
11 this State lor of the United States1 to engage in the business of 
12 makinR loans secured by mortgagf'!. or whi.Gh J!.~s .!!n oWee i[l_ t!tic; 
13 State for tnat purpose, which_ in.'1titl!tiolL ~!~_..9th{l! J~mcln~~s 
14 hereinafter referl'Ad to as a "lender," shall require iI borrower [of 
15 a loan to be secured by a mortgage on rAai estate,) to em()\oy lhll 
16 services of the lender's counselor an attorney spedfied hy the 
11 lender [but the borrower shall have the right to be represented in 
18 the transaction by an attorney at law of New Jersey of his own 
19 selection, The provisions of this act shall not preclude a lender 
20 from requiring that documents prepared in connection with a 
21 mortgage loan transaction prepared by a borrower's attorney to 
22 be submitted to the lender's attorney for examination and review 
23 and to require the borrower to pay a reasonable fee as defined by 
24 the Disciplinary Rules of the Code of Professional Responsibili ty 
25 adopted by the New Jersey Supreme Court for such service by the 
26 lender's attorney provided, however, that the lender shall provide 
21 the borrower. at the time a loan commitment is made. a writt{lR 
28 statement c(!":;:-ing the Lasis of the review fee) with respfl{;t tt! 
29 such a loan lsecured by real propertyl from the lender to the 
30 borrower if some or all of the collateral is located in this Stale. 
31 b. If a lender makes a written offer to a borrower to make a 
32 loan secured by real pro pert! located in this State. the lender 
33 shall disclose. in writing. prominently and in bold type. to the 
34 borrower before the acceptance of the offer by the borrower. 
35 that the interests of the borrower and lender are or may be 
36 different and may conflict, and that the lender's attorney 
37 represents only the lender and not the borrower and the borrower 
38 is, therefore. advised to employ an aHomey of the borrower's 
30 choice licensed to practice law in this State to represent the 

£XPlANATION--HaUer enclosed in bold-filced brackets [thus] in the 
.bove bill is not enacted and is intended to be ~itted in the law. 

HaUer underlined 1bi&l h. new _Uer. 
~tter enclosed in superscript n~rals has been adopted as follows: 

Semlt.e 5tH (_iUee aJlet\dllenls adopted HoY"r 16, 1992. 
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1 interests of the borrower. 

2 c. If a lender makes a written offer to a borrower to make a 

3 loan secured by real property located in this State, the lender 

4 shall disclose in writing as part of the loan commitment, or 


within 10 days after the issuance of the commitment. to the 

6 borrower and before the acceptance of the commitment by the 

1 borrower: 

8 (1) the basis for the determination of any charge which the 

9 borrower will be !!!Qui red to pay the lender I s attorney for 


services provided to the lender in connection with that loani and 
11 (2) a good faith estimate of any charge which the borrower 
12 will be expected to pay to the lender's attorney for the services 
13 speGified in paragraph (1) of this subsection c. 
14 If the good faith estimate supplied to the borrower by the 

lender pursuant to paragraph (2) of this subsection c. will be 
16 materially exceeded, the lender shall notify the borrower of the 
17 increase at tho time the lender becomes aware of the change and. 
18 to the extent feasible. at least prior to closing of the loan. The 
HI failure of the lender to advise the borrower of Illhis facti ~ 

increase in the estimate 1 shall preclude the lender· from seeking 
21 ~l1ent of the excess rrom the borrower 1[. but thel. Thtll 
22 failure to give a good faith estilllaJ..~..Q..r.t0 advise the oorrowcL of 
23 additionfll charges shall not affect the validity or enforceability 
24 of the loan commitment, the loan. or the security for tho loan. 

d. If a loan is made to a person or persons primarily for 
26 personal. family or household purposes' and is secured by real 
21 property located in this State: (1) on which the principal structure 
28 is .'1 one-lo-four family residence; or (2) on which a one-to-four 
29 family residence is to be the principal st ruc ture to be constructed 

with the use of the loan p~ceeds! the lender shall not require the 
31 borrower to reimburse the lender for, or to pay 'ill or any portion 
32 of. any ftle or expense charged by the lender's attorney except to 
33 the extent of a fee for the review of the loan documents orepared 
34 or submitted by or at the direction of the borrower's attorney or 

such other work or services as requested by borrower or 
36 borrower's attorney. Any other legal.ree or expense uf the 
37 lender' 5 attorney shall be the sole responsiiJility of the lender. 
38 For the purposes of this subsection. "loan docUinent" means a 
39 pro,uissory note. loan agreement. mortgage, affidavit ot Utle. 

power of attorney, survey and survey affidavit. title documents 
41 and searches and commitm~nts for title insurance and 
42 modification of any promissory note. mortgage or Joan agreement. 
43 e. If a loan il> secured by real property and is not subject to "' 

44 subsection d. of this section. the lender and borrower may agree ,;:,~~,' :" 
that the borrower shall reimburse the lender or pay directly for ''''''. ~ 46 all or any part of the fees and expenses incurred with respect to \'.< 


47 the loan transaction. including. but not limited to. the fees and 

48 expenses of the lender's attorney. 

49 f. If. pursuant to the provisions of this section. a borrow~r is 


required to reimburse for or pay the fees and expenses of the 

51 lender' 5 attorney for services performed in connection with a 

52 loan fi8cured by real property. all such fees and exp!!!S!S shan be 

53 reasonable as defined by the Rules of Professional Conduct 

54 adopted by the Supreme Court of New Jersey. 
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1 IS. (t) The provisions of this section shall not apply to 
2 secondary mortgase loans secured by real property which are 
3 made pursuant to P.L.1910, c.205 (C.l1:11A-34 et seq.), section 
4 24 of P.L.1948. c.61 (C.l1:9A-24) or section 155 of P.L.1963. 

c.144 (C.l1:12B-155) or which are similar secondary mortgage 
6 loans made by lenders pursuant to other authority. 
1 (2) The provisions of this section shall not be deemed to pennit 
8 any attomey fee or charge or other charge or pennit any action 
9 otherwise prohibited or limited by any other applicable law or 

resulation. including. but not limited to. the "Coru;umer Loan 
11 Act." R.S.l1:10-1 et seq., the "Retail Installment Sales Act of 
12 1960." P.L.1960. c.40 (C.17:16C-l et seq.). the "pawnbroking 
13 law." R.S.45:22-1 at seq., Article 12 of "The Banking Act of 
14 1948," P.l.. 1948. c.61 (C.17:9A-53 et seq.) ,and P.L.1959, c.91 

(C.l1:9A·69. t et seq.). 
16 (3) For purposes of this section. "written offer" includes a 
11 written commitment to make a loan. 1 
18 (cf: P.l.. 1918. c.65. s.2) 
19 2. (New section) a. No banking institution. other financial 

institution or other lender. which is licensed or authorized undr.r 
21 the laws of this State lor of the United States! 10 engage in the 
22 business of making loans sf!cured by personal propol'ty. 01' whiGh 
23 has an office in this State for that purpose. shall require a 
24 borrower to employ the services of the insti tulion' s or lender' 5 

counselor an attorney specified by the institution or lender with 
26 respect to such a loan from the institution or lender to the 
21 borrower if some or all of the collateral is located in this State at 
28 the time of the loan. 
29 b. If a loan is secured by personal property. thll institution or 

lender and borrower may agree that the borrower shall reimburse 
31 the institution or lender or pay directly for all or any part of the 
32 fees and expenses incurred with respect to the loan transaction, 
33 including. but not limited to, the fees and expenses of the 
34 institution's or lender's attomey. 

c. Ir, pursuant to the provisions of this section. a borrower is 
36 required to r6.miJurse or pay the fees and expenses fer the 
31 institution's or lender's attorney for services perfonned in 
38 c::oMection with a 10~n secured by personal property. all such fees 
39 and expenses shall be reasonable as defined by the Rules of 

Professional Conduct adopted by the Supreme Court of New 
41 forsey. 
42 Id. The I)rovisions of this section shall not be deemed to 
43 penni! any attomey fee or charge or other charge or penllit any 
44 action otherwise prohibited or limited by any other applicable law 

or regulation. including. but not limited to. the "Consumer Loan 
4fl Act," R.S.l1:10-1 et seq.• the "Retail Installment Sales Act of 
41 1960." P.L.19BO. c.40 (C.l1:16C-l et seq.). the ·pawnbroking 
48 law." R.S.45:22-1 et Seq., Arlicle 12 of "The Banking Act of 
49 1948," P.L.1948, c.61 (C.l1:9A-53 et seq.) and P.L.19S9. c.91 

(C.17:9A-59.1 et seq.).1 
51 3. (New sootion) I!!1 If a banking institution. other financial 
52 institution or other lender. which is licensed or autilUl'ized under 
53 the laws of this State lor of the United Statest to engage in the 
54 business or making unsecured loans. or which has an office in this 
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1 State for that PUrpaH. requires a borrower to reimburse or pay 
2 the fees and expenaea for the lnltitutionr. or lender' 8 attomey 
3 for servic. pedonned In COMectloD with an unsecured loan. all 
4 I\ICh 'e. and expenses shall be reasonable as defined by the 
5 Rules of Professional Conduct adopted ,by the Supreme Court of 
6 New Jersey. 
1 1b.The provisions of this section shall not be deemed to 
8 pennit any aUome, ree or chame or other char. or pennit any 
9· act_otherwise prohibited or l1m1ted by any other applicable law 

10 or resulat1on, btcludin,. but not lwited tOj the "Consumer Loan 
11 Act," R,S. i?:10-1 at Seq•• tha"Ratail Installment Sales Act of 
12 1960,"P.L.I960, c.40 (C.l1:16C-l et Seq.). the "pawnbroking 
13 law," I.S.45:22-1 at seq.! Article 12 of "Tha Banking Act of 
14 1948." P. L.1948. c.S? (C.17:9A-53 at seq.) and P.L.19S9. c.9l 
15 (C.l1:9A-59.1 et seq.).1 
16 4. This act shall take effect immediately. 
11 

18 
19 

20 
21 Clarifies that borrowers may use their own attorney for sfl':urfld 
22 Joan t ransac \ions. 
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1 institution or lender to the borrower if some or all of the 
2 collateral is located in this State at the time of the loan. 
3 b. If a loan 18 secured by personal property. the institution or 
4 lender and borrower may agree that the borrower shall reimburse 

the institution or lender or pay directly for all or any part of the 
6 fees and expenses incurred with respect to the loan transaction. 
7 including. but not limited to, the fees and expenses of the 
8 institution's or lender's attomey. 
9 c. If, pursuant to the provisions of this section. a borrower is 

required to reimburse or pay the fees and expenses for the 
11 institution I s or lender I s attomey for services performed in 
12 connection with a loan secured by personal property, all such fees 
13 and expenses shan be reasonable as defined by the Rules of 
14 Professional Conduct adopted by the Supreme Court of New 

Jersey. 
16 3. (New section) If a banking institution. other financial 
11 institution or other lender. which is licensed or authorized under 
18 the laws of this State to engage in the business of making 
19 unsecured loans, or which has an office in this State for that 

purpose, requires a borrower to reimburse or pay the fees and 
21 expenses for the institution's or lender's attomey for services 
22 performed in connection with an unsecured loan. all such fees and 
23 expenses shall be reasonable as defined by the Rules of 
24 Professional Conduct adopted by the Supreme Court of New 

Jersey. 
26 4. This act shall take effect immediately. 
21 
28 
29 STATEMENT 

31 This bill provides that banks and other lenders may not require 
32 a borrower to employ the I:It:l'vices of the lender's counselor an 
33 attomey specified by the lender with respect to a secured loan if 
34 some or all of the collateral is lo:.:;ated in this State. 

'nIe bill provides that banks and other lenders may not charge 
36 borrowers of loans secured by one-to-four family structures any 
31 fees or expenses charged by a lender I s attomey except to the 
38 extent of a fee charged for the review of the loan. title 
39 documents and other documents directly related to the loan 

transaction or other legal work as requested by the borrower I s 
41 attomey. However, if agreed to by the borrower. banks and other 
42 lenders may charge borrowers of loans secured by .real property, 
43 other than one-to-four family structures. all or part of the 
44 lender r S attomeys I fees or expenses for services to the lender in 

connection with such a loan. 
48 
41 
48 
49 
60 Clarifies that borrowers may use their own attomey for secured 
51 loan transactions. 
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ASSEMBLY FINANCIAL INsnruTIONS COMMl'M'EE 


STATEMENT TO 


ASSEMBLY COMMmEE SUBSTITUTE FOR '. 
ASDBLY, 108.1194 all11 


SiATE OF NEW JERSEy 


DATED: JUNE 8,1992 

The Assembly Financial Institutions Committee favorably 
reports Assembly Committee Substitute for Assembly, Nos. 
1194/281. 

This bill provides that banks and other lenders may not require a 
borrower to employ the services of the lender's counselor an 
attomey specified by the lender with respect to a secured loan if 
some or all of the collateral is located in this State. 

The bill provides that banks and other lenders may not charge 
borrowers of loans secured by one-to-four family structures any 
fees or expenses charged by a lender I s aUomey except to the 
extent of a fee charged for the review of the loan documents 
prepared or submitted by or at the direction of the borrower' 5 

attomey or other legal work or services as requested by the 
borrower or borrower's attomey. 

The bill requires a lender who makes a written offer to make a 
loan to a borrower secured by real property to: (1) make a written 
disclosure prior to the acceptance of the offer by the borrower 
indicating that the interests of the lender and the borrower are or 
may be different and the borrower is advised to employ an attomey 
of the borrower's own choosingi and (2) make a written disclosure, 
as part of the loan commitment or within 10 days after the issuance 
of the loan commitment and before acceptance of the commitment 
by the borrower, conceming the basis for any charge which the 
borrower will be required to pay the lender's aUomey for services 
to the lender and a good faith estimate of those charges. 

The bill further provides that. if agreed to by the borrower, 
banks and other lendeI:> may charge borrowers of loans secured by 
real preperty, other than one-ta-four family structures, all or part 
of the lender's attomeys' fees or expenses for services to the 
lender in COMection with such a loan. 
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SENATECOMMERCEC~E 

STATEMENT TO 

ASSEMBLY COMMITTEE SU~ FOR 

ARMBLY, 1(1.1194.11 

with committee amendments 

SfATE OF NEW JERSEy 

DATED: NOVEMBER 18, 1992 

The Senate Commerce Committee reports favorably and with 
committee amendments Assembly Bill Nos. 1194 and 281 (ACS). 

'Ibis bill, as amended, provides that banks and other lenders may 
not require a borrower to employ the services of the bank's or 
other lender's counselor an aUomey specified by the bank or other 
lender with respect to a loan secured by a first mortgage on real 
property if some or all of the collateral is located in this State. 

However, banks and other lenders may charge borrowers of loans 
secured by a first mortgage on one-to-four family structures a fee 
charged by a bank's or other lender's attomey for the review of 
the loan documents prepared or submitted by or at the direction of 
the borrower's attomey or other legal work or services as 
requested by the borrower or borrower's attomey. If agreed to by 
the borrower, banks and other lenders may charge borrowers of 
loans secured by a first mortgage on real prope!'ty, other than 
one-to-four family structures, all or part of the fees and expenses 
incurred with respect to the loan transaction, including the fees and 
expenses of the bank's or lender's attomey. 

The bill requires a bank or other lender which makes a written 
offer to make a loan to a borrower secured by a first mortgage on 
real property located in this State to: (1) make a written disclosure 
prior to the acceptance of the offer by the borrower indicating that 
the interests of the bank or other lender and the borrower are or 
may be diffetuut and the borrower is advised to employ an attomey 
of the borrower's own choosing; and (2) make a written disclosure, 
as part of the loan commitment or within 10 days after the issuance 
of the loan commitment and before acceptance of the commitment 
by the borrower, concerning the basis for any charge which the 
borrower will be required to pay the bank's or other lender's 
attomey for services to the bank or other lender and a good faith 
estimate of those charges. 

'lbe bill further provides that banks and other lenders may not 
require a borrower to employ the services of the bank's or other 
lender's counselor an attomey specified by the bank or other 
lender with respect to a loan secured by personal property if some 
or all of the collateral is located in this State. However. if qreed 
to by the borrower, banks and other lenders may charge these 
borrowers for all or part of the fees and expenses incurred with 
respect to the loan transaction, including the fees and expenses of 
the bank's or other lender's attomey. 

http:1(1.1194.11


2 


I I 

The bill aIIo allows banks and other landers to require a 
".borrower to pa, for the fell and expeDIl8 of the bank', or other 

.....r'. attomey for aervicel perfonned in connaction with an 
UIII8CUlIId. loan... Under the pmviIions of the biU. any fees and expenses of a 
bank', or other lender's attom&)' cha.rsed to a borrower pw:aJ8Dt to 
• aecured or unsecured loan aball be reasonable as defined br the 
Rules of Pmf88lional Conduct adoptid bY the Supreme Court of 
New Je..,. 

Last!r. the bill provides that its provisions shall not be deemed ,\ 
to permit an, legal fee or charge or other charge or permit an:y 
action otherwise prohibited or limited br law. 

I 
! 
I 
L 
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SINATe SCM COMMITTEE 

AM END'MENTS 

to 

AmfBLY, N(l.l194 and 281 (ACS)
(Sponsored by Assemblymen Luslbader, Penn 

and Assemblywoman Grecco) 

RePLACe SECTION 1 TO R~; 
1. Section 1 of P.L.l~95: :145 (C.4~) is amended to 

read as follows: 
1. !:. No banking institution [or] ... other financial institution 2! 

other lender. which is licensed or authorized under the laws of 
this State lor of the United States1 to engage in the business of 
making loans secured by mortgage. or which has an office in this 
State for that purpose, which institution or other lender is 
hereinafter referred to as a "lender," shall require a borrower lof 
a loan to be secured by a mortgage on real estate,] to employ the 
services of the lender' s counselor an attorney specified by the 
lender [but the borrower shall have the right to be represented in 
the transaction by an attorney at law of New Jersey of his own 
selection. The provisions of this act shall not preclude a lender 
from requiring that documents prepared in connection with a 
mortgage loan transaction prepared by a borrower's attorney to 
be submitted to the lender's attorney for examination and review 
and to require the borrower to pay a reasonable fee as defined by 
the Disciplinary Rules of the Code of Professional Responsibility 
adopted by the New Jersey Supreme Court for such service by the 
lender's attomey provided. however. that the lender shall provide 
the borrower. at the tir .. ~ a loan commitment is made. a written 
statement covering the basis of the review fee} with respect to 
such a loan Isecured by re8! property 1 from the lender to the 
borrower if scme or all of the collateral is located in this State. 

b. If a lender makes a written offer to a borrower to make a 
loan secured by real property located in this State. the lender 
shall disclose. in writing. prominently and in bold type, to the 
borrower berore the acceptance of the offer by the borrower, 
that the interests of the borrower and lender are or may be 
different and may conflict. and that the lender's attorney 
represents only the lender and not the borrower and the borrower 
is. therefut'c. advised to employ an attomey of the borrower's 
choice licensed to practice law in this State to represent the 
interests of the borrower. 

c. If a lender makes 8 written offer to a borrower to make a 
loan secured by real property located in this State, the lender 
shall disclose in writins as part of the loan commitment, or 
within 10 days after the issuance of the commitment, to the 
borrower and before the acceptance of the commitment by the 
borrower: 
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Amendments to ASSEMBLY. No. 1194/281 (ASe) 

Pase 2 


(t) the basis for the detennination of any char,e which the 

borrower will be required to pay the lender's attorney for 

services provided to the lender in connection with that loan; and 


(2) a aood faith estimate of any char,e which the borrower 

will be expected to pay to the lender's attomey for the services 

specified in paragraph (1) of this subsection c. 


If the good faith estimate supplied to the borrower by the 

lender pursuant to paragraph (2) of this subsection c. will be 

materially exceeded, the lender shall notify the borrower of the 

increase at the time the lender becomes aware of the chwe and. 

to the extent feasible. at least prior to closing of the loan. The 

failure of the lender to advise the borrower of l[this facti .!!!! 


.' 	 increase in the estimatel shall preclude the lender from seeking 
payment of the excess from the borrower 1[, but the]. The1 

failure to live a good faith estimate or to advise the borrower of 
additional charges shall not affect the validity or enforceability 
of the loan commitment. the loan. or the security for the loan. 

d. If a loan is made to a person or persons primarily for 

personal. family or household purposes and is secured by real 

property located in this State: (1) on which the principal structure 

is a one-to-four family residence; or (2) on which a one-to-four 

family residence is to be the principal structure to be constructed 

with the use of the loan proceeds, the lender shall not require the 

borrower to reimburse the lender for. or to pay all or any portion 

of. any fee or expense charged by the lender's attorney except to 

the extent of a fee for the review of the loan documents prepared 

or submitted by or at the direction of the borrower's attomey or 

such other work or services as requested by borrower or 

borrower's attorney, Any other legal fee or expense of the 

lender's attomey shall be the sole responsibility of the lender. 


For the purposes of this subsection, "loan document" means a 

promissory note, loan agreement. mortgage. affidavit of title, 

power or a aomey, survey and survey affidavit, title documents 

and searches and commitments for title insurance and 

modification of any promissory note, mortgage or loan agreement. 


e. If a loan is secured by real property and is not subiect to 

subsection d. of this section. the lender and borrower may agree 

that the borrower shall reimburse the lender or pay directly for 

all or any part of the fees and expenses incurred with resPect to 

the loan transaction, including. but not limited to. the fees and 

expenses of the lender's attorney. 


f. If. pursuant to the provisions of this section, a borrower is 
required to reimburse for or pay the fees and expenses of the 
lender's attorney for services perfonned in connection with a 
loan secured by real property, all such fees and expenses shall be I 
reasonable as defined by the Rules of Professional Conduct 
adopted by the Supreme Court of New [ersey, " I 

19. (1) The provisions of this section shall not apply to 

secondary mortgage loans st:ied by real D1:ty which are 

made ursuant to P.L. 1 ?Or05 C. 11:11 , sectiort"v.... 

24 of P.L. 194 • C. 11:9 or section 155 of P.L.tt 

c. 144 (C. llI!Q=155) or which are similar secondary mortg8se 

loans made by lenders pursuant to other authority. 




Amendments to ASSEMBLY, No. 1194/281 (ASe) 
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Pale 3 

m1 
(3) For purposes of this section. "written offer" includes a 

written commitment to make a loan.1 

(ef: P.L.1978. c.65, s.2)j)~ 
REPLACE SECTION 2 TOREAD: 

2. (New section) a. No banking institution. other financial 
institution or other lender, which is licensed or authorized under 
the laws of this State lor of the United Statesl to engage in the 
business of making loans secured by personal property. or which 
has an office in this State for' that purpose, shall require a 
borrower to employ the services of the institution's or lender's 
counselor an attorney specified by the institution or lender with 
respect to such a loan from the institution or lender to the 
borrower if some or all of the collateral is located in this State at 
the time of the loan. 

b. If a loan is secured by personal property. the institution or 
lender and borrower may agree that the borrower shall reimburse 
the institution or lender or pay directly for all or any part of the 
fees and expenses incurred with respect to the loan transaction. 
including. but not limited to. the fees and expenses of the 
institution's or lender's attorney. 

c. If. pursuant to the provisions of this section. a borrower is 
required to reimburse or pay the fees and expenses for the 
institution's or lender's attorney for services perfonned in 
connection with a loan secured by personal property. all such fees 
and expenses shall be reasonable as defined by the Rules of 
Professional Conduct adopted by the Supreme Court of New 
Jersey. 

Id. The provisions of this section shall not be deemed to 

.~ 
el 
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