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AN ACT conceming prepaid funeral agreements and revising

1

2 parts of the statutory law.

3 .

4 BE IT ENACTED by the Senate and General Assembly of the

5 State of New Jersey:

8 1. (New section] As used in this act, in P.L.1952, ¢.340

7  (C.45:7-32 et seq.) and in section 18 of P.L.1960, c.184

8 (C.45:7-B5.3); !

9 "At need funeral arrangements” means funeral arrangements

10 made with the survivors or personal representative of a person

11 who has already died for that person's funeral. ‘
12 "Board" means the State Board of Mortuary Science of New
13 Jersey.
14 "Credit life insurance” means insurance on the life of a debtor A
15 pursuant to or in connection with a specific loan or other credit i
16  transaction. ! B
17 "Deliver” or "delivery" means the conveyance of actual §
18 control and possession of prepaid funeral goods that have been §
19  permanently relinquished by a provider, lor other person, firm or i
20 corporation,! or an agent thereof, to the purchaser lar_person ;
21 paying the moneys,! or personal representative of the intended i
22  funeral recipient. Delivery has not been made if the provider 1,
23 or other person, firm or corporation, or an agent thereofl:
24 (1) Arranges or induces the purchaser lor person paying the
26 moneys! tc arrange for the storage or warehousing of prepaid
26 funeral goods ordered pursuant to a prepaid funeral agreement,
27  with or without evidence that legal title has passed; or
28 {2) Acquires or reacquires actual or constructive possession or
29 control of prepaid flmeral goods after their initial delivery to the
30 purchaser lor person paying the moneys! or parsonal
31 representative of the intended funeral recipient,
32 This definition of delivery shall apply to this term ag used in

33 this act, notwithstanding the provisions set forth in the Uniform
34 Commercial Code, Title 12A of the New jersey Statutes.

35 "Funeral arrangements” means funeral and burial plans made
36 through a mortuary, including the selection of plans for the
37  furnishing of funeral goods and services pursuant to a completed
38 plen of bodily disposition and the act of offering the opportunity
38 to purchase or to enroll in a prepaid funersl agrasement by the
40 mortuary. ,

41 "Funeral insurance policy" means any insurance policy or
42 annuity contract that, at the time of issue, was intended to

EXPLARATION--#Mattur anclosed !n ma-nm bmkntt [thus] {a m
above M1 {g aot cnacud and h intended to be omitted in the law.

mg:: 33‘?'113‘%”"” ciie:ﬁ bherals hat basn adopted a8 follows:
[} [ * ade; § o H
um. CH comm mﬁtu t4 adopted January 25? 1943,
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Wide. or whick was explicitiy marketed for the purposs of
providing, funds to the provider, whether directly or indirectly, at

_the time of the insured’'s death in connection with a prepaid
- funeral agreement,

"Funeral trust” means a commingled or non-commingled
account held in a pooled trust or P.O.D. account, established in
accordance with P.L.1857, ¢,182 (C.2A:102-13 et seq.) or
P.L.18856, c.147 {(.3B:11-16 et seq.), which is intended as the
depository for cesh payments connected with a prepaid funeral
agreement,

"Guarantesd price agreement” means a pmpmd funeral
agreement under which, in exchange for the proceeds of a funeral

_ trust or funeral insurance policy, the provider agrees to provide

the stated goods and services in the future, regardless of whether
or not the retail value of those goods and services exceeds the
funds available from the funeral trust or funeral insurance policy
at the time of death of the intended funeral recipient.
~ "Intended funeral recipient” means the person named in -
prepaid funeral agreement for whose bodily disposition tne
prepaid funeral agreement is intended to provide. The intended
funeral recipient may or may not be the purchaser.
"Non-guaranteed price agreement" means a prepaid funeral
agreement funded with a funeral trust or funeral insurance
policy, the proceeds of which the provider will apply to the
current retail value of the prepaid funeral goods and services
previously selected at the time of death of the intended funeral

.recipient, but which agreement shall not bind the provider to
provide the goods and services if the value thereof exceeds the

funds available at the time of death of the intended funeral
recipient.

- "Payable on death account” or "P.0.D. account" means an
account payable. or request tG the purchaser or intended funeral
recipient1[,]! of a prepaid funeral agreement during the lifetime
of the intended funeral recipient and on his death, to a provider
of funeral goods and services.

"Pooled trust” means a pooled trust account established
pursuant to P.L.1985, ¢.147 (C.3B:11-18 et seq.).

"Preneed funeral arrangeinents" means funeral arrangements
made with an intended funeral recipient or his guardian, agent or
next of kin, for the funeral of the intended funeral recipient,.

"Prepaid funeral agreement” means a written agreement and
all documents related thereto made by a purchaser with a
provider prior to the death of the intended funeral recipient, with
which there is connected a provisional means of paying for

preneed furieral arrangements upon the death of the intended

funeral recipient by the use of a funeral trust or funeral
insurance policy, made payable to a provider and in retum for
which the provider promises to furnish, make available or provide

‘the prepaid funeral goods or services, or both, specified in the

agreement, the delivery of which occurs after the death of the
intended funeral recipient. )

" Prepaid funeral goods” means personal property typically sold
or provided in connection with a funeral, or the final disposition
of human remains, including, but not limited to, caskets or other
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primary containers, cremation or transportation containers, outer
burial containers, vaults, as defined in N.].S.8A:1-2, memorials
as defined in N.].S.8A:1-2, funeral clothing or accessories,
monuments, cremation ums, and similar funeral or burial items,
which goods are purchased in advence of need and which will not
be delivered umtil the death of the intended funeral recipient
named in a prepaid funeral agreement. 1Prepaid funeral goods
shall not mean the sale of interment and related personal

roperty offered or sold by a cemetery com as provided for
in N.].5.8A:1-1 et seq.!

"Prepaid funeral services” means those services typicaily
provided in connection with a funeral, or the final disposition of
human remains, including, but not limited to, funeral directing
services, embalming services, care of human remains, preparation
of human remains for final disposition, transportation of human
remains, use of facilities or equipment for .viewing human
remains, visitation, memorial services or services which are used
in connection with a funeral or the disposition of human remains,
coordinating or conducting funeral rites or ceremonies and
similar funeral or burial services, including limousine services
provided in connection therewith, which services are purchased in
advance of need and which will not be provided or delivered until
the death of the intended funeral recipient named in a prepaid

funeral agreement. 1Prepaid funeral services shall not mean the
sale of services incidental to the provision of interment spaces or
any related personal services offered or sold by a cemetery
company as provided for in N.|.S. 8A:1-1 et seq.?

"Provider" means a person, firm or corporation duly licensed
land registered! pursuant to the "Mortuary Science Act,”
P.L.1952, ¢.340 (C.45:7-32 et seq ) to engage in the business and
practice of funeral directing or mortuary science, or an individual
serving as an agent thereof and so licensed:

{1) Operating .a duly registered mortuary in accordance with
P.L.1952, ¢.340 {C.45:7-32 et seq) and the regulations
promulgated thereunder; '

{2) Having his or its business and practice based within the
physical confines of the registered mortuary; and

(3) Engaging in the practice of making preneed funeral
arrangements, including, but not limited to, offering the
opportunity to purchase or enroll in prepaid funeral agreements.

"Purchaser” means the person named in a prepaid funeral
agreement who purchases the prepaid funeral goods and services
to be provided thereunder. ' The purchaser may or may not be the
intended funeral recipient. If the purchaser is different than the
intended fumeral recipient, it is understood that the relationship
of the purchaser to the intended funeral recipient includes a
means to provide administrative control over the 1{arrangements]
agreement! on behalf of the intended funeral recipient.

* “Retail indtallment contract” means an agreement to pay the
purchase price of goods or services in two or more instailments
over a period of time.

"Statement of funeral goods and services" means the itemized
wilttén statement required to be given t6 each person making

- funeral arrafigements in accordance with the regulations of the

A i A

L AR A




Lol
OB bW N -

R O O SN B e e e ol b e e W b WD G WO LD OGO WS W OSBRI NN NN

-
-3

81012 [1R]
4

Federal Trade Commission (16 C.F.R, 4532) and the board
{N.].A.C.13:36-8.8). :

2. (New section) a. No person, firm or corporatmn shall sell,
or offer to sell, or make or offer to make at need funeral
arrengements, preneed funeral arrangements or prepaid funeral
agreements, unless that person, firm or corporation:

(1) is duly licensed land registered! pursuant to the "Mortuary
Science Act,” P.L.1962, c.340 {C.45:7-32 et seq.), to engage in
the business and practice of funeral directing or mortuary
science; and

(2) has his or its business and practice based within the
physical confines of the registered mortuary.

b. No person, firm or corporation, shall engage in the business
and practice of funeral directing or mortuary science at any
permanent facility that is not a registered mortuary. ‘

c. Notwithstanding the foregoing, this section shall not be
construed to prohibit an otherwise qualified person, firm or
corporation from acting as a provider operating under a trade
name or other assumed name or through'a subsidiary of a
corporation duly licensed land registered! pursuant to P.L.1952,
€.340 (C.45:7-32 et seq.) to engage in the husiness and practice of
funeral directing or mortuary science,

3. {New section} No provider shall enter into, or offer to enter
into, a prepaid funeral agreement, or provide or offer to provide
a funeral trust' or funeral insurance policy in connection
therewith, unless:

a. At the same time he makes preneed funeral arranigements
for the intended funeral recipient on a statement of funeral goods
and services; 1fand]!

b. He meets all requirements with respect to the makmg of at
need funeral arrangements as otherwise required by law 1;

¢. The insurance policy or annuity contract to be provided or
offered as a funeral insurance policy complies with the provisions
of section 24 of P.L. __, c {C. __ )now pending before the
Legislature as this bill). ‘

~d._If a funeral insurance policy is provided or offered, he is
duly licensed: as ar _insurance producer pursuant to P.L.1987,
€203 (C.17;22A-1 et seq.)L.

4. (New section) Every prepaid funeral agreement executed in
this State shall:

a. Besigned by the provider, and the purchaser or the intended
funeral recipient or the intended funeral recipient's 3u&rdian.
agent or next of kin.

b. Include at least the following information:

(1) the name, address ami telephone number of the mortuary to
be utilized;

(2) the name of the individual licensee acting as or on behalf
of the provider and the license number of that individual;

(3) the purchaser's name and address;

{4) the name of the intended funeral recipient;

(5) whether the agreement is a guaranteed pricé agreement or
non-guaranteed price agreement, which term, as applicable, shall
be dsfined in the agreement in accordance with aectinﬁ 1 of this
act; :




D W ND Wt N e

1

$1012 1R]
&

{8) how the agreement is to be funded; and

(7) a statement of funeral goods and services or, if not
included es part of the agreement, that a statement of funeral
goods and services shall be provided.

¢. Provide that all funeral arrangements are revocable, and
that all funeral funding arrangements are severable from those
funeral arrangements by the purchaser if alive, and xf not, then
by the intended funeral recipient, where they are different
persons. Upon the death of both the purchaser and ‘the intended
funeral recipient, the intended funeral recipient's next of kin, in
the order. provided in N.]J.S.8A:5-18, shall have the right to
ravoke the funeral arrangements and to sever the funeral funding
arrangements from the funeral arrangements. Notwithstanding
the above, a prepaid funeral agreement may provide that the
funeral trust shall be irrevocable during the lifetime of the
intended funeral recipient pursuant to section 1 of P L 1991,
€.502 (C.2A:102-16.1).

In those instances where a revocable prepaid funeral agreement
is revoked, the monies used to fund the agreement shall be paid
to the purchaser, if alive, and if not, then to the personal
representative or estate of the deceased purchaser if the
agreement is funded through a trust or, if the agreement is
funded through a funeral insurance policy, to the named
beneficiaries on the insurance policy or annuity.

d. Provide that, unless otherwise specified therein, & prepaid
funeral agreement snticipates the provision of prepaid funeral
goods and services in the area served by the provider. The
agreement shall further provide that, if the intended funeral

“recipient’s place of death is in a location other than that served

by the provider, altemative funeral arrangements will be
necessary.

e. Provide for the provider’'s substitution of any goods or
services to be furnished or rendered thereunder for goods of equal
quality, value and workmanship or services of equal quality and
value in the event of the unavailability of any goods or services
set forth in the agreement. Any changes in the price of the
agreement resulting fromn such substitution of goods or services
shall be reflected in the statement of funeral goods and services
rendered.

f. Provide that, in the case of an agreement funded through a
funeral trust. if the purchaser predeceases the intended funeral
recipient where they are differant persons, then the intended
funeral recipient shall automatically assume the legal right to
administer the funeral trust as purchaser, including the right to
withdraw any and all funds held in the funeral trust, along with
all other rights formerly held by the purchaser.

8. Provide that, upon the death of the intended funeral
recipient, the provider shall calculate the current x'etail prices of
the preneod funeral arrangements, and;

(1) in m; case of a non-guaranteed prepaid funeral agreemant.
if there are insufficient funds to pay for the current rétail prices
of the prepaid funeral goods and services requested, the provider
shall consult with the appropriste representative for the
supplemenitation of the funds or the modification of the funeral
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»maugements sat forth in the agreement pﬁot to performance

under the agreement,
(2} ‘in the case of an agreement funded thmugh a funeral trust,

_ whether a guaranteed or non-guaranteed price agreement, if the
~ provider determines that the funds or proceeds available exceed

the current retail prices of the prepaid funeral goods and services
to be provided, the surplus funds shall be paid to the purchaser, if
alive, and if not, then to the personal representative of the estate
of the deceased.

(3) in the case of an agreement funded through a funeral

insurance policy, whether a guaranteed or non-guaranteed price

agreement, if the provider determines that the funds or proceeds
available exceed the current retail prices of the prepaid funeral
goods ‘and services to be provided, the surplus funds shall be paid
to the named beneficiaries of the funeral insurance policy.

h.. Provide that, upon completion of performance under the
agreement, the provider shall present a final bill.

1i, Provide that if a prepaid funeral agreement is a guaranteed
price agreement, the price guarantee is a guarantee and liability

of the provider and not_the guarantee and liability of the insurer
issuing the funeral insurance policy when a funeral insurance
policy_is used or the trust depository admmnstengg the funeral
trust when a funeral trust is used.]

6. (New section) In addition to those provisions required in
section '4 of this act, agreements connecting a-funeral insurance
policy to a prepaid funeral agreement shall provide that:

a. Cancellation of the funeral arrangements will not cancel or
otherwise invalidate the funeral insurance policy; -

b. - Cancellation, withdrawal of, or loans made against, the
proceeds or cash value of the policy shall void any price
guarantees and indicate, therefore. the likelihood that inadequate
funds will exist to pay for the original arrangements as intended;
and -

c. Cancellation of the prepaid funeral agreement will not
result in the refund of premiums paid.

" 8. (New section) In addition to the other requirements of this
act, with respect to prepaid funeral agreements and the preneed
funeral arrangements made in connection therewith:

a. If the provider is unable to provide the prepaid goods and
services requested due to the revocation of the prepaid funeral
agreement or funding arrangements or due to impossibility of
peiformance, the moneys used to fund the agreement shall be
paid to the purchaser, if alive, and if not, then to the personal
reprosentative of the deceased purchaser or his estate if the
agreement is funded through a funeral trust or, if the agreement

~ is funded through a funeral insurance policy, to the named

beneficiaries of the policy.

b, As a condition to the psrformance of the agreement, the
provider or an agent thereof shall deliver the prepaid funeral
g00ds to the purchaser or personal representative of the intended
funeral recipient, regardless of whbther the agreement
spacifically provides thesefor,

@, Unless the intended funeral mlpient‘s next of kin inquires ‘
’abuut the prepaid funeral goods and services arranged for, the
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provider shall be entitled io presume that the arrangements on
file are those intended.

7. (New section) No provider shall knowingly permit, in
conjunctioni- with a prepaid funeral agreement, the naming of
himself or itself as beneficiary of a policy, except thatinothing in
this section shall be construed to prohibit the assignment of
proceeds to a provider as payment for a funeral bill, or such othe:
mechanisri that provides payments to providers for the {amount
of]} goods or services rendered, and that provides for any excess
proceeds to be paid to a named beneficiary or beneficiaries.

8. (New section} Where a provider, with the written consent
of the purchaser, replaces a funeral trust used to fund a prepaid
funeral agreement with a funeral insurance policy or converts an
agreement funded by a funeral trust to one which is funded by a
funeral insurance policy, the provider shall give to the purchaser
a written statement which sets forth the material differences
between the original and the new funding arrangements and which
discloses the provider's eaming of a commission based upon that
transaction.

9. {New section) No person shall;

a. Advertise "discounts,” "rebates" or other price reduction
incentives:

(1) which are not actual reductions of the retail prices of a
provider's current general price list; or

(2) which are based solely on a funeral insurance policy’'s
premium rate tables.

b. In offering to provide preneed funeral arrangements or
prepaid funcral agreements, use the word “trust® or "trust
funded" in any name, advertisement or solicitation in a
misleading manner.

c. Fund or finance preneed funeral arrangements or a prepaid
funeral agreement through retail installment contracts or credit
life insurance, or in any marnner other than a funeral trust or
funeral insurance policy.

d. Waive any provision of this act in any agreement in which a
person pays money under, or in connection with, a prepaid funeral
agreement. Any agreement to waive any portion of this act shall
render the agreement voidable by the purchaser.

10. {New section} A person is guilty of a crime of the fourth
degree if he knowingly or purposefully solicits or induces any
person to make a prepaid funeral agreement, whether funded with
a funeral insurance policy or a funeral trust, with the intent to
collect or charge more than the fair market value for prepaid
funeral goods or services when the purchaser or intended funeral
recipient is:"

a. an sged, blind or disabled applicant for, or recipient of,
benefits pursuant to the Supplemental Security Income Program
under P.L.1873, c.266 (C.44:7-85 et seq.) or any Medicaid
program under P.L.1968, c.413 (C.30:4D-1 et seq.) utilizing the
eligibility criteria of the Supplemental Security Income Progran
in regard to burial spaces and funds set aside for burial expenses;
or -

b. an aged, blind or disabled person who reasonably anticipates
applying for. or receiving, the benefits specified in mbscation a
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of this section.

11. (New section) All prepaid funeral agreammts executed on
or after the effective date of this 1{1992) 1993 amendatory and
supplementary act Yund funded through a funeral trust]l shall be
govemned pursuant to lthe applicable provisions of! P.L.1967,
€.182 (C.2A:102-13 et seq.), P.L.1985, c.147 (C.3B:11-16 et seq.)
and Ythe applicable provisions of}1 this act.

12, 1f New section)! a. This act applies to the sale of prepaid
funeral goods or services and the offering of those goods or
services for sale by providers.

b. This act shall not apply to the sale of lots or graves by a
cemetery] interment spaces or related personal property or
personal services by a cemetery company as provided for in
N.LS. 8A:1-1 et seql.

13. (New section) The State Board of Mortuary Science of
New Jersey shall have jurisdiction to enforce the provisions of
this act. The board is authorized to adopt such rules and
regulations, pursuant to the "Administrative Procedure Act,”
P.L.1966, ©.410 {C.52:14B-1 et seq.), as may be necessary to
effectuate the purposes of this act.

14. Section 3 of P.L.1952, ¢.340 [C.45:7-34) is amended to
read as follows:

3. As used in this act:

{a) "Board" means the State Board of Mortuary Science of
New Jersey.

(b} "Embalming" means the dxsmfecting or pneservatxon of a
dead human body, entirely or in part by the use of chemical
substances, fluids or gases in the body, or by introduction of the
same into the body by vascular or hypodermic injection, or by
direct application into the organs or cavities.

{c) "Funeral directing” means (1) the engaging in or conducting
or holding one's self out as being engaged in or conducting the
preparation (other than embalming) for burial or disposal and the
direction or supervision of burial or disposal .of dead human
hodies; or {2] maintaining, using or operating a mortuary; or (3) in
connection with one's name or wmortuary using the words
"mortician” or "funeral director” or "undertaker" or any other
words or title of like import or signification,

- "Funeral directing” also means the engaging in or making, or

- holding one's self out as being engaged in or making, funeral

arrangements, including at need funeral arrangements or preneed
funersl arrangements; or the offering or holding one's self out as
offering the opportunity to purchase or enroll in a prepaid funeral
agreement. As used in this definition, "funeral arrangements,”
“at need funeral arrangements,” "prensed funeral arrangements"”
and “"prepaid funeral agreement” shall have the same meaning as
they are defined in section 1of P.L. ¢ ]Ck ) {(now pending
befors the Legislature as this bill). I

(d) "Mortuary science” means embalming and funeral
directing, as the same are herein defined. '

(e) "Embalmer” meens a qualified psrson who practices or
engages in embalming, as the same is herein defined,

(f) "Funeral diractor" includes "undartaker" and "mortician®
and means a qualified person who practices or engages in funeral
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directing, as the same is herein defined. ,

{g) "Practitioner of mortuary science” means a qualified
person who practices or engages in mortuary science, as the same
is herein defined and who (1) shall be licensed under the
provisions of this act as a practitioner of mortuary science, or {2)
holds a license as both an embalmer and a funeral director under
the provisions of any prior iaw or laws of this Siatle. or (3} holds
a license as an embalmer under the provisions of any prior law or
laws. of this Stats and shall have been licensed under the
provisions of section 21 of [chapter 340,] P.L.1952, c.340
(C.45:7-52) as a funeral director, or {4) holds a license as a
funeral director under the provisions of any prior law or laws of
this State and shall have been licensed under the provisions of
section 21 of [chapter 340,] P.L.1952, c.340 {(C.45:7-52) as an
embalmer.

{h) "Mortuary" means any place or premises devoted to or used
in the care and preparation for burial, disposition, or
transportation of dead human bodies, or any specifically
designated location or address where any person or persons shall
hold forth that he, she, or they are engaged in the practice of
mortuary science, embalming or funeral directing, and shall mean
and include any premises of any kind whatsoever in which
mortuary science in any of its branches is practiced or in which
more than 5 funerals may be conducted in any calendar year,
except publicly :owned buildings, places of worshxp and meeting
places of fraternal organizations.

(i) "Registered trainee” means a person who is duly regxstered
with the board and who is engaged in the State of New Jersey in
leaming to practice as a practitioner of mortuary science under
the personal instruction and supervision of a person duly licensed
as a practitioner of motrtuary science and who has an annual case
volume as hereinafter provided in section 18 of this act.’

{cf: P.L.1960, c.184, 5.2)

15. Section 18 of P.L.1960, c.184 (C.45:7-65.3) is amended to
read as follows::

18. a. No person, firm or corporation [shall solicit in person} ,
or [through] solicitors, agents [orl , canvassers, employees or
other persons acting on_behalf of that person, firm or
corporation, for the purpose of”selling or contracting to sell or
provide any service or services commonly furnished or performed
by an embalmer or funeral director,_including, but not limited to,

prepaid funeral agreements and the making of at need or preneed
funeral arrangentents, shall:

(1) Directly or indirectly llcall upon] solicit! persons in
hospitals, rest homes, nursing homes or similar health care
facilities. by telephone or in person without first having been
mgiﬁcailg requested to do so by that person; Co

Directly or indirectly emplo agent, employee,

&____ t 1! independent contractor or other parson to fcall
upon] solici 3} ersons in hospitals,_rest homes, nursing homes or
[ Vi ! h il i '
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providing any of those services for that person;

() Solicit, accept, offer to pay or pay any commission, bonus
or rebate in consideration of recommending or causing any person
to use the services of a particular fungral director, or the
services Q fa g rticular crematory, mausoleum or cemetery; or

{5)_Solicit persons at_their residences in person or by telephone
unless that solicitation is in_response to a previous request for or
expression of interest in a funeral director's services made by
the person solicited or by a member of that person's family.

b. _Nothing in_this section shall be construed to_restrict the
right of a funeral director or an agent or employee of the funeral
director, to communicate, by direct mail or in any other way not
specifically prohibited by this section, with persons or provide

them_with information regarding the services of the funeral
director, or to solicit the business of any person responding to

that communication and explicitly requesting further information

by personal visit or telephone, or otherwise initiating further
discussion of those services, or to provide services or information
to persons in connection with services previously rendered.

c. Nothing in this section shall be construed to prohibit general
advertising by a funeral director.

d. INothing in this section shall be deemed to prohibit the
payment of commissions, bonuses or other compensation to a
licensed cemetery salesman for the sale of cemetery goods or
services. . .

e.! As used in_this section, “al need funeral arrangements,"
"preneed funeral arrangements"_and "prepaid funeral agreement"
shall have the same meaning as they are defined in sectioa 1 of
P.L. ¢ - {C. ) (now pending before the Legislature as this
bill). - - : '

{cf: P.L.1860, c.184, 5.18)

16. Section 1 of P.L.1957, ¢.182 (C.2A:102-13) is :amended to
read as follows: :

1. Any and all moneys paid to a funeral director, undertaker,
cemetery, or any other person, firm or corporation, under or in
connection with [an] Ya prepaid funeral agreement or any otherl
an! agreement for the sale of [personal property to be used in
connection with a funeral or buriall fprepaid funeral goods]
personal property to be used in connection with a funeral or
burial!, or for the furnishing of [personall 1fprepaid funerall
personall services [of a funeral director or-undertaker, wherein
the personal: property isl fin which all or part_of -the prepaid
funeral goods are] of a funeral director or undertaker, wherein

the personal property is! not to be delivered or Mall or part of]!
the [personal]l {prepaid funerall personall services are not to be

rendered until the occurrence of the death of the [person for
whose funeral or burial such property or services are to be
furnished] 1fintended funeral recipient] person for whose funeral
or_burial such property or services are to be furnishedl, shall be
trust funds fheld in a pooled trust or a P.0.D. accountl! in the
possession of such funeral director, undertaker, éemetery, or
other person, firm or corporation, and shall be deposited by him
or it within 30 days after receipt thereof in a special account
maintained exclusively for the deposit of such moneys in a
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federally insured State or federally chartered bank, savings bank

~or savings and loan association; or, if the [persun paying the

moneys] purchaser] person paying the moneys! 'requests, in a
pooled trust account established pursuant to P,L.1985, c.147
(C.3B:11-16 et seq.) and chosen by the [person paying the moneys}

purchaser] person paying the moneysl, and shall be so held on
deposit, together with any interest thereon, until [said personal

property hasl [the prepaid funeral goods have] said personal

property has! been delivered and [said personall l{the prepaid

funeral] said personal! services have been rendered, unless sooner
repaid, in whole or in part. No depository institution shall be
liable for the misuse, misapplication or improper withdrawal by
any such funeral director, undertaker, cemetery or other person,
firm or corporation, of any moneys deposited in such depository
institution pursuant to this act. '

YAl such agreements] Any agreement for funeral goods or
funera! services, or both,! executed on or after the effective
date of this 1[1992) 19931 amendatory and supplementary act by

provider! shall comply with the provisions set forth in sections
1 through 13 of P.L. , c.  {GC. )} (now pending before the
Legislature as this bill). ‘

{cf: P.L.1985, c.147, 5.4)

1117, Section 2 of P.L.1957, c.182 (C.2A:102- 14] is amended to
read as follows:

The smount of any and. all moneys paid under 61- in connection
with such an agreement. together with interest, if any, accrued
thereon while on deposit as so required shall be repaid on demand
at any time prior to the delivery of the [personal property]
prepaid funeral goods or the rendering of the [personall prepaid
funeral services , except as otherwise provnded _in section 1 of

P. L1991, ¢.502 (C.2A:102-16.1).

{cf: P.L.1957, c.182, s.2)]1

1118.} 17.1 Section 4 of P.L.1957 c.182 ((: 2A:102-18) is
amended to read as follows:

4. Any person, firm or corporation who or which, having
received any moneys under or in connection with such an
agreement, shall fail to deposit or keep on deposit , misapply or
misappropriate or to repay any and all such moneys as provided in
this act, [shall bel js guilty of [a misdemeanor] theft by failure to
make the required disposition of property recexved pursuant to

N.1 .8.2C:20-9.

Any person,  firm_or_corporation receigg moneys under
P.1..1957, c.182 (C.2A:102-13 et seq.) is presumed:

a, to know his or its obhgatmns relevant to cnmmal liability
under this section: and

b. to have dealt with property as hns or its own if he or it fails
to -pay or account upon lawful demand or if an audit reveals a
shortage or falsification of accounts.

(cf: P.L.1857, c.182, 5.4)

1119.] 18.! Section 5 of P.L.1957, c.182 (c 2A:102-17) is
amended to read as follows:

&, - This act shall not apply to

a. the sale of lots or graves by a cemetery; or

b._the use of individually issued insurance policies as funding
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vehzclg for gg_egg _f_ggeral agreements

(cf; P.L.1857, c.182, 8.5)

1[20.] 39.! (New section) As used in P.L.1957, c.182
{C.2A:102-13 ot seq.):

"Deliver” or “delivery” means the conveyance of actual
control and possession of prepaid funeral goods that have been
permanently relinquished by a provider 1, or ather person, firm or

corporation!, or an agent thereof, to the purchaser lor person
paying the monegg,l or personal representative of the intended
funeral recipient. Delivery has not been made if the provider 1,
or other person, firm or corporation, or an agent thereofl:

(1) Arranges or induces the purchaser lor person paying the
moneysl to arrange for the storage o warehousing of prepaid
funeral goods ordered pursuant to a prepaid funecal agreement,
with or without evidence that legal title has passed; or

(2) Acquires or reacquires actual or constructive possession or
control of prepaid funeral goods after their initial delivery to the
purchaser lor person paying the moneys! or personal
representative of the intended funeral recipient.

This definition of delivery shall apply to this term as used in
P.L.1857, c.182 (C.2A:102-13 et seq.), notwithstanding the
provisions set forth in the Uniform Commercxal Code, Title 12A
of the New Jersey Statutes.

"Funeral insurance -policy” means any insurance policy or
annuity contract -that, at the time of issue, was intended:to
provide, or which was explicitly marketed for the purpose of
providing, funds to the provider, whether directly or indirectly, at
the time of the insured's death in connection with a prepaxd
funeral agreement.

"Funeral trust” means a commingled or non—commmgled
account held in a pooled trust or P.Q.D. account, established in
accordance with P.L.1957, ¢.182 (C.2A:102-13 et seq) or
P.L.1985, ¢.147 (C.3B:11-16 st seq.), which is intended as the
depository for cash payments connected with a prepaid funeral
agreement,

“Intended funeral recipient” means the person named in a
prepaid funeral agreement for whose bodily disposition the
prepaid funeral agreement is intended to provide, The mtanded
funeral recipient may or may not be the purchaser.

*Payable on death ‘account’ or "P.0.D. account” means an
account payable on request to the purchaser or intended funeral
recipient of a prepaid funeral agreement, during the lifetime of
the intended funeral recipient and on his death, to'a provider of
funeral goods and services.

“Pooled . trust” means a pooled trust account established
pursuant to P.L.1986, c.147 {C.3B:11-16 et seq.).

"Preneed funeral arrangements" means funeral arrangements
made with an intended funeral recipient or his guardian, agent or
next of kin, for the funeral of the intended funeral recipient.

*Prepaid funeral agreement” means a written agreerient ‘and
all documents related thereto made by a purchaser with a
provider prior to the death of the intended funeral recipient, with
which there is connected a provisional neans of paying for
preneed funeral arrangements upon the death of the intended

-
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funeral recipient by the use of a fumeral trust or funeral
insurance policy, made payable to a provider and in retum for
which the providér promises to furnish, make available or provide
the prepaid funeral goods or services, or both, specified in the
agreement, the delivery of which occurs after the death of the
intended funeral recipient.

"Prepaid funeral goods” means personal property typically sold
or provided in connection with a funeral, or the final disposition
of human remains, including, but not limited to, caskets or other
primary containers, cremation or transportation contsiners, outer
burial containers, vaults, as defined in N.].S.8A:1-2, memorials
as defined in N.J.S.8A:1-2, funeral clothing or accessories,
monuments, crémation ums, and similar funeral or burial items,
which goods are purchased in advance of need and which will not
be delivered until the death of the intended funeral recipient
named in a prepaid funeral agreement. 1Prepaid funeral goods
shall not mean the sale of interment spaces and related personal
property offered or sold by a cemetery company as provided for
in N.].S.8A:1-1 et seq.1

"Prepaid funeral services” means those services typically
provided in connection with a funeral, or the final disposition of
human remains, including, but not limited to, funeral directing
services, embalming services, care of human remains, preparation
of human remains for final disposition, transportation of human
rernains, use of facilities or equipment for viewing human
remains, visitation, memorial services or services which are used
in connection with a funeral or the disposition of human remains,
coordinating or conducting funeral rites or ceremonies and
similar funeral or- burial services, including limousine services
provided in connection therewith, which services are purchased in
advance of need and which will not be provided or delivered until
the death of the intended funeral recipient named in a prepaid
funeral agreement. 1prepaid_funeral services shall not mean the
sale of services incidental to the provision of interment spaces or
any related - pgrsonal services offered or sold by a cemetem
com as provided for in N.].S.8A:1-1 et seq.1 ~

"Provider” ‘means a person, firm or corporation duly licensed
land _registered! pursuant to the "Mortuary Science Act,"
P.L.1952, ¢.340 {C.45:7-32 et seq.) to engage in the business and
practice of funeral directing or mortuary science, or an individual
serving as an agent thereof and so licensed:

{1) Operating a duly registered mortuary in accordance with
P.L.1952, ¢.340 (C.45:7-32 et seq.) and the regulations
promulgated thereunder;

(2) Having his or its business and practice based within the
physical confines of the registered mortuary; and :

(3) Engaging in the practice of making prerieed ‘funeral
arrangements, * including, but not limited to, offering the
apportunity to purchase or enroll in prepaid funeral agreements,

“Purchaser” means the person named in a prepaid funeral
agreement who purchases the prepaid funeral goods and services
to be providéd thereunder. The purchaser may or may not be the
intended funrdl recipient. If the purchaser is different then the
intended fmm recipient, it is tmdemood that the ralatiomhlp
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of the purchaser to the intended funeral recipient includes a
means to provide administrative control over the 1{arrangements]
agreement! on behalf of the intended funeral recipient.

}[21.] 20,1 Section 1 of P.L.1985, ¢.147 (C.3B:11-16) is
amended to read as follows:

1. Prepaid funeral expeuse monies used to fund a prepaid
funeral ggr_gﬂ t may be deposited into a pooled trust account
in a federally insured State or federally chartered bank, savings
bank or savings and loan association pursuant to a written trust
agreement the beneficiaries of which shall be [the consumers
advancing said monies] the purchasers or intended funeral
recipients. Any such trust agreement shall assure ’that the
following terms and conditions are clearly and conspicuously
disclosed in writing to {those consumer beneficiaries] purchasers
and intended funeral recipients prior to the acceptance of any
monies by the trustees:

a. The right to immediately withdraw on demand any monies
plus accrued interest paid into the trust, except as provided in
section 1 of P.L.1991, ¢.501 {C.2A:102-16.1}.

b, The right to receive periodic statements not less than once
per year reflecting the amount of principal and accrued interest,
if any, in the trust.

c. The amount or rate of commissions to.be taken.

d. The zdennty and location of the trustees, ¢

e. The location of the trust agrecment and the conditions
under which it may be examined.

Al such trust agreements l{executed] entered into by a
provider! on or after the effective date_of this 1{1992] 18931
amendatory - and supplementary act shall comply ' with the
provisions set forth in sections 1 through 13 of P.L. , c.
{G.___} {now pending before the l.eg:sl__ggg_ge as this bill);

(cf: P.L.1891, ¢.502, 5.2}

22.] 21.1 Section 2 of P.L.1985, c¢.147 (C.3B:11-17) is
amended to read as follows:

2. The trustees of a pooled trust fund established pursuant to
section 1 of this act for the benefit of not less than 200
[individual consumers] purchasers or intended funeral recipients
shall be entitled to a commission of not more than 1% per annum
of the corpus of the trust fund, The trustees of a pooled trust
fund for the benefit of less than 200 [individual 'consumers]
purchasers or intended funeral recipients shall not be entitled to
any commission. All expenses incurred in the administration of
such a trust or the services rendered thereby shall be deducted
from income received by the trustees and in no event shall the
trustees invade the corpus of the trust funds.

(cf: P.L.1985, c.147, 5.2)

123} 22.1 (New section) As used in P.L.mss, c.147
(C.3B:11-18 st seq.):

"Deliver” or "delivery” means the conveyance: of actual
control and possession of prepaid funeral goods that have been
permanently relinquished by a provider, lor othep person, firm or
corporatiof,! or an agant thereof, to the putchaser lop person
paying the moneys,1 or personal representative of the intended
funeral téeipient. Delivery has not besn made if the provider 1,

e kY ok M N i 5 P v e e
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or other person, firm or cornoration, or an agent thereof!:
(1) Arranges or induces the purchaser lor person paying the

. moneys! to arrange for the storage or warehousing of prepaid

funeral goods ordered pursuant to a prepaid funeral agreement,

- with or without evidence that legal title has passed; or

- {2) ‘Acquires or reacquires actual or constructive possession or
control of prepaid funeral goods after their initial delivery to the
purchaser lor person paying the moneys! or personal
repcasentative of the intended funeral recipient.

This definition of delivery shall apply to this term as used in
P.L.1985, c.147 (C.3B:11-18 et seq.), notwithstanding the
provisions set forth in the Uniform Commercial Code, Title 12A
of the New Jersey Statutes.

"Funeral insurance policy” means any insurance policy or
annuity contract that, at the time of issue, was intended to
provide, or which was explicitly marketed for the purpose of
providing, funds to the provider, whether directly or indirectly, at
the time of the insured's death in connection with a prepaid
funeral agreement.

"Funeral trust” means a commingled or non-commingled
account held in a pooled trust or P.0O.D. account, established in
accordance with P.L.1957, c¢.182 (C.2A:102-13 et seq) or
P.L.1985, c.147 (3B:11-16 et seq.), which is: intended as the
depasitory for cash payments connected with a prepaid funeral
agreement.

~"Intended funeral recipient” means the person named in a
prepaid. funeral agreement for whose bodily disposition the
prepaid funeral agreemeént is intended to provide. The intended
funeral recipient may or mnay not be the purchaser.

-"Payable on death account" ar "P.O.D. adcount” means an
account payable on request to the purchaseér or intended funeral
recipient of a prepaid funeral agreement, during the lifetime of
the intended funeral recipient and on his death to a provider of
funeral goods and services.

"Pooled trust" means a pooled trust account established
pursuant to P.L.1985. ¢.147 (C.3B:11-16 et seq.).

"Préneed funeral arrangements" means funeral arrangements
made with an intended funeral recipient or his guacdian, agent or
next of kin, for the funeral of the intended funeral recipient.

- "Prepaid funeral agreement” means a written agreement and
all -documents related thereto made by a purchaser with a
provider prior to the death of the intended funeral recipient, with
which there is connected ‘a provisional means of paying for
prensed funeral arrangements upon the death of the intended
funeral recipient by the use of a funeral trust or funeral
insutance policy, made payable to a provider and in return for
which the provider promises to furnish, make available or provide
the prepsid funeral goods or services, or both, specified in the
agreament. the delivery of which occurs aftet the death of the
intended funeral reciplent.

“Prepaid funeral goods” means personal property typically sold
ot provided in connection with a funeral. or the final disposition
of himan remains, including, but not limited to, caskets or other
primary containers, cremation or transportation containers, outer
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burial containers, vaults, as defined in N.].S.8A:1-2, memorials

~as defined in N.].S.8A:1-2, funeral clothing or accessories,
- monuments, cremation urns, and similar funeral or burial items,
which goods are purchased in advance of need and which will not
be delivered until the death of the intended funeral recipient

named in a prepaid funeral agneemen‘t\ 1prepaid funeral goods
shall not mean the sale of interment spaces and related personal

_property offered or sold by a cemetery company as provided for

inN.].S.8A:1-1 et seq.l i
"Prepaid funeral services" means those services typically

provided in connection with a funeral, or the final disposition of
human remains, including, but not limited to, funeral directing
services, embalming services, care of human remains, preparation
of human remains for final disposition, transportation of human
remains, use of facilities or equipment for viewing human
remains, visitation, memorial services or services which are used
in connection with a funeral or the disposition of human remains,

" coordinating or conducting funeral rites or ceremonies and

similar funeral or burial services, including limousine services
provided in connection therewith, which services are purchased in
advance of need and which will not be provided or delivered until
the death of the intended funeral recipient named in a prepaid
funeral agreement. 1Prepaid funeral services shall not mean the
sale of services incidental to the provision of interment spaces or
any related personal services offered or ‘sold by a cemetery
company as provided for in N.].S.8A:1-1 et seq.1

"Provider” means & person, firm or corporation duly licensed
land registered! pursuant to the “Mortuary Science Act,”
P.L.1952, ¢.340 (C.45:7-32 et seq.) to engage in the business and
practice of funeral directing or mortuary science, or an individual
serving as an agent thereof and so licensed:

{1} Operating a duly registered mortuary in accordance with
P.L,1962, c.340 (C.45:7-32 et seq) and the regulations

»promulgated thereunder;

- (2) Having his or its business and practice based within the
physical confines of the registered mortuary; and

-(3) Engaging in the practice of making preneed funeral
arrangements, including, but not limited to, offering the
opportunity to purchase or enroll in prepaid funeral agreements.
" "Purchaser” means the person named in a prepaid funeral
agreement who purchases the prepaid funeral goods and services
to be provided thereunder. The purchaser may or may not ke .ne
intended funeral recipient. If the purchaser is different than the
intended funeral recipient, it is understood that the relationship
of the purchaser to'the intended funeral recipient includes a
means to provide administrative control over the 1{arrangementa]

- agreement! on behalf of the intended funeral recipient.

- 1£24,J 23,1 'N.§.S.8A:5-18 is amended to read as follows:
8A:5-18. Disposition of remains of decaased person; right to
control; priorities

The l[person who shall have the ]1 riaht to control the

disposition of the remains of a daceassd pmun, 1@@9&_@
of funeral drea goments thi ’l -
(mlm other directions have bawn “M __gggxl given by the

fot_limited to, the making

I
b
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decedent 1, through a will or other properly executed writing by
the decedent,]! or by a court of competent jurisdiction shall be in
the following order: :

a. The surviving spouse, .

b. A majority of the surviving children of the decedent or the
surviving child if one,

¢. The surviving parent or parents of the decedgm.

d. A majority of the brothers and sisters of the decedent if no
child or parent is Living. ;

e. Other next of kin according to the degree of consanguinity.

{in_the event of a conflict between the provisions of this
section and the laws of intestate succession pursuant to chapter 5
of Title 3B of the New Jersey Statutes, with respect to the
disposition of the remains of a deceased person, or the making of
funeral arrangements therefor, this section shall be controlling.]

A grénaid funeral agreement or a preneed funera] arrangement,
as defined in section 1 of P.L. , ¢ (C. )Jinow pending

before the Legislature as this bill}, shall not constitute "other
directions” for the purposes of this section, nor shall it bind those
with the right to control the disposition of the remains. !

{cf: N.].S.8A:5-18)

124, (New section) a. As used in this section; -

"At need funeral arrangements" means funeral arrangements
made with _the survivors or personal representative of a person
who-has already died for that person's funeral,

"Funeral arrangements” means funeral and burial plans made
through a mortuary, including the selection of plans for the
furnishing of funeral goods and services pursuant to a completed
glan of bodily disposition and the act of offering the opportunity

o _purchase or to enroll in a prepaid funeral agreement by the
mortu_a_g

"Funeral insurance policy” means any insurance policy or
annuity contract that, at the time of issue, was intended to

provide, or which was explicitly marketed ‘for the purpose of
providing, funds to the provider, whether directly or indirectly, a
the time of the insured’'s death in connection with a pregald

funeral agreement,
" "Intended funeral recipient” means the person named in a

‘ prepaid funeral agreement  for whose bodily disposition the

prepaid funeral agreement is intended to provide. The intended
funeral recipient may or may not be the purchaser,

"Preneed funeral arrangements” means funeral arrangements
made with an intended funeral recipient or his guardian, agent or
next af kin, for the funeral of the intended funeral recipient.

“Prepaid funeral agreement" means.a written agreement and

-all-_documents documents related thereto made by a purchaser with a

prov provider prior t prior to the death of the intended funeral recipient, with
which there is connected a provisional means of paying for
preneed funeral arrangements upon the death of the intended
funeral : rec ipient by the use of a funeral trust or funeral
insutance policy, made payable to a provider jand in return for
which the provider promises to furnish, make ‘available or provide
the pirepaid funeral goods or services, or both, specified in the
agregment, the delivary of which occurs after the death of the
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intended funeral recipient.

._...da_*fined in_ N.J.S.8A:1-2, fw
monuments, cremation ums, and similar funeral or burial items,
which goods are purchased in advance of need and which will not
be delivered until the death of the intended funeral recipient
named jn a prepaid funeral agreement. Prepaid funeral goods
shall not mean the sale of interment spaces and related personal
property offered or sold by a cemeterz company as_provided for
in N.]1.S.8A:1-1 et seq,

“Prepaid funeral services” means those services typically
provided in connection with a funeral, or the final disposition of
human remains, including, but not limited to, funeral directing
services, embalming services, care of human remains, preparation
of humen remains for final disposition, transportation of human
remains, use of facilities or equipment for viewing human
remains, visitation, memorial services or services which are used
in connection with a funeral or the disposition of human remains,
coordinating or conducting funeral rites or ceremonies and
similar funeral or burial services, including limousine services

provided in connection therewith, which services are purchased in
advance: of need and which will not be provided or delivered until

the death of the intended funeral recipient named in_a prepaid
funeral agreement. Prepaid funeral services shall not mean the
sale of services incidental to the provision of interment spaces or
any related personal services offered or sold by a cemetery

company as provided for in N.[.5.8A:1-1 et séq. -
"Provider” means a person, firm or corporation duly licensed

"and registered pursuant to the "Mortuary Science Act,” P.L.1952,

€.340:(C.45:7-32 et seq.) to engage in the business and practice of
funeral directing or mortuary science, or an individual serving as
an agent thereof and so licensed:

{1). Operating a duly registered mortuary in accordance with
P.L.1962, ¢.340 (C.45:7-32 et gg) and: the regulations
gmmulgated thereunder;

(2) Having his or its business and practice based within_the
Qm_;i cal confines of the registered mortuary; and

(3) _Engaging in_the practice of . making preneed funeral
arrangements, _including, but not limited . Yo, offering the
opportunity to purchase or enroll in prepaid funeral agreements.

“Purchaser" means the person named ih a prepaid funeral
agreement_who purchases the prepaid funeral goods and services
to be provided thereunder. The purchaser may or may not be_the
intended funeral recipient. If the purchaser is different than the
intpnded funeral recipient, it is understood: that the relati
of the purchaser to the intended funeral:reripient inclides a

meahs to provide administrative control over 'the agreement on
mr of the intended funeral recipient.

. The issvance and marketing of any funeral insurance policy

shall meet all of the terms and conditions ified the

i
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‘group or indivxdual basis. and any certificates, policies, contracts,

applications, forms and related material, shall be subject to all
the laws and rvegulations of this State and the terms and
conditions of the Department of Insurance, as though issued in
this S ate,_%shail at the time of filing be designated as_being
mtandeg for use as. a funeral insurance policy.

d. The Comnnssmner of lnsurance shall adopt rules ules and

a_regulation establishing the loss ratio for funeral insurance
policies.1

25. This act shall take effect on the 180th day following
enactment, but, on or after the date of enactment, the State
Board of Mortuary Science of New Jersey land the Department
of Insurance! may promulgate rules and regulations to implemént
the provisions of this act in anticipation of it taking effect.

3

Regulates the offeﬁ,ng and making of prepaid funeral agméments.
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b Amﬂhdtxafthemﬂnsdﬂidmo! the decedent or the
c mwrviﬁmpamt or parents of the decedent.

d. A majority of the brothers and sisters of the decedent if no

-child or parent:is living.

-3 Oﬂmrnexto!ldnaccordingtothodegmaofmmguiﬂty
the

Titl 'Sﬁ,‘ofA New ersey Statutes, wi ct to the
of the £ a deceased king of

25. This act shall take effect on the 180th day following
enactment, but,.on or after the date of enactment, the State

Board of Mortuary Science of New Jersey may promulgate rules
and regulations to implement the provisions of this act in
anticipation of it taking effect.

SPoN3oRS STATEMENT

This bill regulates_the offering and making of prepaid funeral
agreements by fimeral directors and consumers. Prepaid funeral

‘agreements are agreements for the purchase of funeral goods and

services prior to the death of the person whose funeral is bemg

‘planned, with which - there is connected a provisional means of

paying for the funeral arrangements.
The bill defines for the first time the vocabulary already

* broadly used within the funeral service industry with respect to

"preneed” arrangements. It sets minimum standards for. the
content of prepaid funeral agreements and prohibits the financing
of an agreement unless the preneed arrangements have also been
made, It pravants "unjust enrichment” for funeral directors by
requiring the return of any proceeds of a financing arrangement

in excess of° what is required to comply with the preneed

arrangements made and articulates the criminal liability for the
mmmmpriation ‘of prepaid funeral funds.

In addition, the bill reinforces existing lews and regulations
which restrict praneed solicitation and sales to licensed fimeral
directors and prehibtts “cold calling”" at residences, nursing
homes and hom{als. as well as remuneration for refertals. It
also prohihits funeral directors from lmowingly permlttms
themselves to be made the beneficiary of an insurance policy in
conjunction with a prepaid arrangement and prohibits the funding
of agreements through retail instaliment contracts or credit. life
insarance. - -

Regulates the offqﬁng and making of prapaid funsral Wanta.
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ASSEMBLY COMMERCE AND REGULATED
PROFESSIONS COMMITTEE

STATEMENT TO
[FIRST REPRINT}

SENATE, No. 1012
STATE OF NEW JERSEY

DATED: MARCH 22. 1843

The Assembly Commerce and Regulated Professions Committee
reports favorably Senate Bill No. 1012 [1R].

This bill regulates the offering and making of prepaid funeral
agreements between funeral directors and consumers. Prepaid
funeral agreements are agreements for the purchase of funeral
goods and services prior to the death of the person whose funeral is
being planned, with which there is connected a. pmvisional means of
paying for the funeral arrangements,

The bill defines for the first time the vocabulary already used
within the funeral industry and statutes and regulations of this
State. '

The bill prohibits any person, other than a licensed funeral
director with his business based within a registered mortuary
(known as a provider), from selling or offering to sell at need
funeral arrangements (funerals of persons who have already died),
preneed funeral arrangements (funeral arrangements for living
persons}, or prepaid funeral agreements. A provider may not enter
into a prepaid funeral agreeinent or provide a funeral trust or
insurance policy in connection therewith unless he makes preneed
funeral arrangements for the intended funeral recipient.

Among other provisions, every prepaid funeral agreement must:
be in writing and contain certain specified information required
under the bill; provide that all funeral arrangements are revocable
and that all funeral funding srrangements are severable from those
funeral arrangements, unless the prepaid funeral agreement
provides that the funeral trust is irrevocable during the lifetime of
the intended funeral recipient; provide, unless otheiwise specified

therein, that the prepaid funeral goods and services will be provided

in the area served by the provider; provide for substitution of any
goods or services that are unavailable with goods or services of
equal quality and value; and provide, upon the death of the intended
funeral recipient, that the provider must calculate the current
retail prices of the preneed funeral arrangements and, in the case
of a non-guaranteed prepaid funeral agreement in which there are
insufficient - funds, the provider must seek more funds or
modification of funeral arrangements, and in the case of an
agreement funded through a funeral trust or funeral insurance
policy, whether a guaranteed or non-guaranteed price agreement,
the provider must return any proceeds in excess of the then current
retail prices, and present a final bill upon perfarmance of the
agresement,

If a prepaid funeral agreement is funded by a funeral insurante
policy, cancellation of the funeral arrangement would not cancel or
invalidaté the poucy but cencellation of the policy or loans made

e = s e it ©




against- m;smceeds or, qaga vgl;% of the pohcy weuld void any
price guarantees. If the pmvide“ i mﬁ!;ie to provide the prepaid
mdn and sarvices requested. due' tg. the revocation of the prepaid
agreement or funding arrangements or due to the
bitity: of performance, the moneys used to fund the
agreemen must be réfunded.

There  are numerous prohibitions provided in the bill No
provider mu knowingly permit the  naming ‘of . himself as
baneﬁciary of a policy in regard to a prepaid f\meral agreement;
advertise. discounts o2 rehates. which are not acty rqdmtions of
tho»‘retail pnces of the pmvider s, cuﬂggt\ e pnce list; or
finanoe 1 /prenged funeral armnggm ents. or papaid funeral
agteements, ;. thmugh retaxl _installment corx acts’, or qredit life
i,ngmpcm, A waiver of any, .provision gmthgs act is pmhnb:ted and
ymaldﬁgu!gg: any. umemeut vojdalgle y the py haser. Thé‘bill
' Aagw' " : mm‘ sohcxtmg

: ing  homes o ogher health care
{;&;n,g;] ‘py telep)pne or in person mthout flmt havmg “been
m@cgﬁgimuesmd to do sa by .the person, ‘soliciting relatives of
persons whose death is pending or ‘has ocourred; paymg .any
-' eration for. funeral referrals; o r soliciting. persons at ‘their

uuuuu

WW or by tqlephona uniass rgquestpd by that” ‘person

q,iu.blad aﬂperacqxvgq Supplqmentglr §qcugfy lngome benefits or
medicaid; to make g prepaid funeral agreeme
sollecting, more, than the Ea:u;im kqt valug for’ pu;paxd t‘uneral
goods or sawj;;@e . T

1,/ il speciies. that msmﬂ fmeral
lmlyde, h lsalﬁ of interment spaf;es and

: c_:nterig for funeral msurance go , so'Id in thxs §tate.
e.State Board of Mortuary Science of New Jersey will enforce

tt;g ;;ngum of . this bill, except that the. De pattnient of Insurancg
will: enforce; . those -provisions of this bxllwj n
insurgnce policies. o T




SENATE COMMERCE COMMITTEE
STATEMENT TO

SENATE, No. 1012

with committee amendments
STATE OF NEW JERSEY
DATED: jANUARY 25, 1993

The Senate Commerce Committee reports favorably and with
committee amendments Senate Bill No, 1012,

This bill, as amended by the committee, regulates the offering
and making of prepaid funeral agreements between funeral
directors and consumers. Prepaid funeral agreements are
agreements for the purchase of funeral goods and services prior to
the death of the person whose funeral is being planned, with which
there is connected a provisional means of paying for the funeral
arrangements.

The bill defines for the first time the vocabulary already used
within the funeral industry and statutes and regulations of this
State.

The bill prohibits any person, other than a licensed funeral
director with his business based within a registered mortuary
{known as a provider), from selling or offering to sell at need
funeral arrangements (funerals of persons who have already died),
preneed funeral arrangements (funeral arrangements for living
persons), or prepaid funeral agreements. A provider may not enter
into a prepaid funeral agreement or provide a funeral trust or
insurance policy in connection therewith unless he makes preneed
funeral arrangements for the intended funeral recipient.

Among other previsions, every prepaid funeral agreement must:
be in writing and contain certain specified information required
under the bill; provide that all funeral arrangements are revocable
and that all funeral funding arrangements are severable from those
funeral arrangements, unless the prepaid funeral -agreement
provides that the funeral trust is irrevocable during the lifetime of
the intended funeral recipient; provide, unless otherwise specified
therein, that the prepaid funeral goods and services will be provided
in the area served by the provider; provide for substitution of any
goods or services that are unavailable with goods or services of
equal quality and value; and provide, upon the death of the intended
funeral recipient, that the provider must calculate the current
retail prices of the preneed funeral arrangements and, in the case
of a non-guaranteed prepaid funeral agreement in which there are
insufficient funds, the provider must seek more funds or
modification of funeral arrangements, and in the case of an
agreement funded through a funeral trust or funeral insurance
policy, whether a guaranteed or non-guaranteed price agreement,
the provider must retum any proceeds in excess of the then current
retail prices, and present a final bill upon performance of the
agreement.

If a prepaid funeral agreement is funded by a funeral insurance
policy, cancellation of the funeral arrangement would not cancel or
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invalidate the policy but cmeﬂaﬁmofthnmﬁcyorbmm&do

" against the proceeds or cash value of the policy would void any
‘—M@Mtsas. If the provider is una]ﬂc to provide the prepaid

ces requested due to the ravocatmn of the prepaid
‘agréement or funding arrangements or due to the

ity of performance, the moneys used :to fund the
asreameat must be refunded.

There are numerous prohibitions provided in the bill. No
provider shall: knowingly permit the naming of himself as
beneficiary of a policy in regard to a prepaid funeral agreement;
advertise discounts or rebates which are not actual reductions of
the retail prices of the provider's current general price list; or
finance prenced funeral arrangements or prepaid funeral
agreements through retail installment contracts or credit life
insurance. A‘waiver of any provision of this act is.prohibited and
would render any agreement voidable by the purchaser. The bill
also pmhibns a funeral director or his agents from: soliciting
persons in: hoapitals. rest homes, nursing homes or other health care
facilities' by ‘telephone or in persor without first having been
specifmally requested to do so by the person; sohcitmg relatives of
persons ‘whose death is pending or has occurred; paying any

‘remtmratm for funeral referrals; or soliciting. persons at their

resxdance in person or by telephone unless requested. hy that person
or a member of that person's family.

A provider or any other person would be guilty of a gnme of the
fourth degree if he knowingly induces a person, who is aged, blind or
disabled -and receives Supplemental Security Income benefits or
madicmd. to make a prepaid funeral agreement with the intent of
collectins more than the fair market value for prepaid funeral
goods or serviaes.

The committee amended the bill to clarify that prepaid funeral
goods and services do not include the sale of interment spaces and
related. pemnnl property or services incidental to the provision of

interrnent spaces and any related personal services offered or sold

bya ccmetary’ ‘tompany and to provide the uniform applicability of

standards’ md ‘underwriting criteria for funeral msurance policies

sold in this State.

The State Board of Mortuary Science of New ] ersey will enforce
the provisions of this bill, except that the Department of Insurance
will enforce those provisions of this bill conceming funeral
insurance ‘policies.
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1. (Ne ) section) As used in this act, in P.L.1852, c.340
(C.45:7-32 et seq) and in section 18 of P.L.1960, c. 184
(C.45:7-656.3):0 1~

“At meed funeral arrangements means funeral arrangements
made with the survivors or personal representative of a person
who has already died for that person‘s funeral.

"Board" means the State Board of Mortuary Science of New
Jersey.

“Credit life insurance” means insurance on the life of a debtor
pursuant to or in connection with a specific loan or other credit
transaction.

"Deliver” or "delivery” means the conveyance of actual
control and possession of prepaid funeral goods that have been
permanently relinquished by a provider, lor other person, firm or
corporation,! or.an agent thereof, to the purchaser lor person
paying the moneys,! or personal representative of the intended
funeral recipient. Delivery has not been made if the provider 3,

or other person, firm or corporation, or an agent thereofl:

(1) Arranges or .induces the purchaser lor person paying the
moneys! to arrange for the storage or warehousing of prepaid

funeral goods ordered pursuant to a prepaid funeral agreement,
with or without evidence that legal title has passed; or

(2) Acquires or reacquires actual or constructive possession or
control of prepaid funeral goods after their initial delivery to the
purchaser lor person paying the moneys! or personal
representative of the intended funeral recipient. ‘

This definition of delivery shall apply to this term as used in
this act, notwithstanding the provisions set forth in the Uniform
Commercial Code, Title 12A of the New Jersey Statutes.

"Funeral arrangements" means funeral and burial plans made
through a mortuary, including the selection of plans for ‘the
furnishing of funeral goods and services pursuant to a compléted
plan of bodily disposztmn and the act of offering the opportunity
4= ~wnchage or to enroll in a prepaid funera! agreement by the
mortuary, !

"Funeral insurance policy” means any insurance poﬂcy or
annuity - contract that, at the time of issue, wes intended to
provide, or which was explicitly marketed for tha purpose of
providing, funds to the provider, whether directly or indiractly, at
the time of ‘the.insured's death in connection with a pr&paid
funeral agreemént.-
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“Funeral trust" means & commingled or non-commingled
account held in a pooled trust or P.O.D. account, established in
accordance with P.L.1957,. c.182 (C.2A:102-13 et seq) or
P.L.1985, c.147 (C.3B:11-16 &t seq.), which is intended as the
depository for cash payments connected with a prepaid funeral
agreement.

"Guaranteed price agreement" means a prepaid funeral
agreement under which, in exchange for the proceeds of a funeral
trust or funeral insurance policy, the provider agrees to provide
the stated goods and services in the future, regardless of whether
or not the retail value of those goods and services exceeds the
funds available from the funeral trost or funeral insurance policy
at the time of death of the intended funeral recipient.

“Intended funeral recipient” means the person named in a
prepaid funeral agreement for whose bodily disposition the
prepaid funeral agreement is intended to provide. The intended
funeral recipient may or may not e the purchaser.

_ "Non-guaranteed price agreement” means a prepaid funeral
agreement funded with a funeral trust or fumeral insurance
policy, the proceeds of which the provider will apply to the
current retail value of the prepaid funeral goods and services
previously selected at the time of death of the intended funeral
recipient, but which agreement shall not bind the. provider to
provide the goods and services if the value thereof exceeds the
funds available at the time of death of the intended funeral
recipient.

"Payable on death account” or "P.0.D. account"” means an
account payable, on request to the purchaser or intended funeral
recipient}Jof a prepaid funeral agreement during the lifetime of
the intended fumeral recipient and on his death, to a provider of
funeral goods and services.

“Pooled trust” means a pooled trust account established
pursuant to P.L.1985, c.147 (C.3B: 11-1g et seq.).

"Preneed funeral arrangements” means funeral arrangements
made with an intended funeral recipient or his guardian, agent or
next of kin, for the funeral of the intended funeral recipient.

"Prepaid funeral agreement” means a written agreement and
all documents related thereto made by a purchaser with a
provider prior to the death of the intended funeral recipient, with
which there is connected a provisional means of paying for
preneed funeral arrangements upon the death of the intended
funeral recipient by the use of a funeral trust or funeral
insurance policy, made payable to a provider and in return for
which the provider promises to furnish, make available or provide
the prepaid funeral goods or services, or both, specified in the
agreement, o I ~hich secure aftar the death of the
intended, funeral reclp:ent

“Prepaid funeral goods" means personal pmpmy typically sold
or provided in connection with a funeral, or the final disposition
of human remains, including, but not limited to, caskets or other
primary containers, cremation or transportation gontainers, outer
burial ¢ontainers, vaults, as defired in N.J.S.BA!1-2, memorials
as defined in N. j.s.aA:ﬁ’ﬁ funeral clothing or accessories,
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monuments, cremation ums, and similar funeral or burial items,
which goods are purchased in advance of need and which will not
be delivered until the death of the intended funeral recipient

named in a prepaid funeral agreement. ‘MM

"Prepaid hmeral services means those services typically
provided in comectmn with a funeral, or the final disposition of
human remains, including, but not limited to, funeral directing
services, embalming services, care of human remains, preparation
of human remains for final disposition, transportation of human
remains, use of facilities or equipment for viewing human
remains, visitation, memorial services or services which are used
in connection with a funeral or the disposition of human remains,
coordinating or conducting funersl rites or ceremonies and
similar funeral or burial services, including limousine services
provided in connection therewith, which services are purchased in
advance of need and which will not be provided or delivered until
the death of the intended funeral recipient named in a prepaid

funeral agreement. 1Prepaid funeral services shall not mean the
sale of services incidental to the provision of interment spaces or
any related personal services offered or sold by a cemetery
company as provided for in N.[.S. 8A:1-¥ £¥ seq.1 :

“Provider" means a person, firm or corporation duly licensed
land registered? pursuanty to the "Mortuary Science Act,”
P.L.1952, ¢£.340 {C.45:7-32 e{ eq.) to engage in the business and
practice of funeral directing or mortuary science, or an individual
serving as an agent thereof and so licensed:

{1) Operating a duly registered mortuary in accordance with
P.L.1952, c¢.340 {(C.456:7-32 et seq) and the regulatlons
promulgated thereunder;

{2) Having his or its business and practice based thhm the
physical confines of the registered mortuary; and

{3) Engaging in the practice 6f making preneed funeral
arrangements, including, but not limited to, offering the
opportunity to purchase or enroll in prepaid funeral agreements.

“Purchaser” means the person named in a prepaid funeral
agreement who purchases the prepaid funeral goods and services
to be provided thereunder. The purchaser may or may not be the
intended funeral recipient. If the purchaser is different than the
intended funeral recipient, it is undexstood that the relationship
of the purchaser to the intended funeral recipient includes a
means to provide administrative control over the {arrangemenits)

agreement! on behalf of the intended funeral recipient.

"Retail installment contract” means ar agreement to pay the
purchase price of smds or services in two or morte installments
over a period of time, ;

"Statement of funeral goods and services” means the itemized
written statement required to be given to each person making
funeral arrangements in accordance with the regu!ations of the
Federal Trade Cémmission (16 C.F.R. 463, 2) and the board
{N.].A.C.13: 38-—9.8). B
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2. (New section) a. No person, firm or corporation shall sell,
or offer to sell, or make or offer to make at need funeral
arrangements, preneed funeral arrangements or prepaid funeral
agreements, unless that person, firm or corporation:

(1) is duly\ucemedﬁp\gmagt to the "Mortuary Science Act,"
P.L.1852, ¢.340 (C.45:7-32 et seq.), to engage in the business and
practice of i‘meral directing or mortuary science; and ‘

(2) has his or its business and practice based wnhm the
physical confines of the registered mortuary.

b. No person, firm or corporation, shall engage in the business
and practice of funeral directing or mortuary science at any
permanent facility that is not a registered mortuary.

c. Notwithstanding the foregoing, this section shall not be
construed to prohibit an otherwise qualified person, firm or
corporation from acting as a provider operating under a trade
name or other assumed name or thriugh a subsidiary of a
corporation duly licensed land registered? pursuant to P.L.1952,
c.340 {C.45:7-32 et seq.} to engage in the business and practice of
funeral directing or mortuary science.

3. (New section) No provider shall enter into, or offer to enter
into, a prepaid funeral agreement, or provide or offer to provide
a funeral trust or funeral insurance policy in connection
therewith, unless: :

a. At the same time he makes preneed funeral arrangements
for the intended funeral recipient on a statement of funeral goods
and semces,ﬁmﬂ

b. He meets all requirements with respect to the making of at
need funeral arrangements as otherwise required by lamf‘

4c. The insurance policy or annuity contract to be'éx;o,vided or
offered as a funeral insurance policy complies with the provisions
of section24of P.L. ., c. _ (C. )now pending before the
Legislature as this bill). ' )

d. If a funeral insurance policy is provided or offered, he is
dul licensed as an_insurance ucer ant to P.L. '1987 c.

7 4, (New section) Every prepaxd funeral agreement executed in

this State shall:

8. Be signed by the provider, and the purchaser or the intended
funeral recipient or the intended funeral recipient's guardian,
agent or next of kin. :

b. Include at least the following information:

{1) the name, address and telephone number of the mortuary to
be utilized; s

(2) the name of the individual licensee actiag »¢ ~» -n hghalf
of the provider and the license number of that individual;

{(3) the purchaser's name and address;

(4) the name of the intended funeral recipient;

(8) whatha‘tvtha agreement is a guarantaed price agraement or
non-guaranteed price agréement, which term, as applicable, shall
be defined in tha agreement in accordance with saction i of this
act;

P
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(8) how the agreement is to be funded; and

(7) a statement of funeral goods and services or, if not included
as part of the sgreement, that a statement of funeral goods and
services shall be provided.

¢. Provide that all funeral arrangements are revocable, and
that all funeral funding arrangements are severable from those
funeral arrangements by the purchaser if alive, and if not, then
by the intended funeral recipient, where they are different
persons, Upon the death of both the purchaser and the intended
funeral recipient, the intended funeral recipient's next of kin, in
the order provided in N.].S.8A:5-18/ shall have the right to
revoke the funeral arrangements and to sever the funeral funding
arrangements from the funeral arrangements. Notmthstandmg
the above, a prepaxd funeral agreement may provide that the
funeral trust shall be irrevocable during the lifetimé of the
intended funeral recipient pursuant to section 1 of P.L.1831, ¢
502 (C. 2A:102-16.1). 0/C -

In those instances where a revocable prepaid funeral agreement
is revoked, the monies used to fund the agreement shall be paid
to the purchaser, if alive, and if not, then to the personal
representative or estate of the deceased purchaser if the
agreement is funded through a trust or, if the agreement is
funded through a funeral insurance policy, to the named
beneficiaries on the insurance policy or annuity.

d. Provide that, unless otherwise specified therein, a prepaid
funeral agreement anticipates the provision of prepaid funeral
goods and services in the area served by the provider. The
agreement shall further provide that, if the intended funeral
recipient's place of death is in a location other than that served
by the provider, alternative funeral arrangements will be
necessary. :

e. Provide for the provider's suhstuuuon of any goods or
services to be furnished or rendered thereunder for goods of equal
quality, value and workmanship or services of equal quulity and
value in the event of the unavailability of any goods or services
set forth in the agreement. Any changes in the price of the
agreement resulting from such substitution of goods or services
shall be reflected in the statement of funeral goods and services
rendered.

f. Provide that, in the case of an agreement funded through a
funeral trust, if the purchaser predeceases the intended funeral
recipient where they are different persons, then the intended
funeral recipient shall automatically assume the legal right to
administer the funeral trust as purchsser, including the right to
withdraw any and all funds held in the funeral trust, along with
all other rights formerty held by the purchaser,

g. Provide that, upon the death of the intended funeral
recipient, the provider shall calculate the current ratan prices of
the preneed funeral arrangements, and:

(1) in the cdse of a non-guaranteed prepaid funeral agreement,
if there are insufficient funds to pay for the current retail prices
of the prepaid funeral goods and services requested, the provider
shall consult with the appropriate reprasentative for the
supplementation of the funds ot the modification of the funeral
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arrangements. set forth in the agreement prior: to performance
under the agreement.

{2) .in the case of an agreement funded through a funeral trust,
whether a guaranteed or non-guaranteed price agreement, if the
provider determines that the funds or proceeds available exceed
- the current retail prices of the prepaid funeral goods and services
to be provided, the surplus funds shall be paid to the purchaser, if
alive, and if not, then to the perstmal representative of the estate
of the deceased.

{3) in the case of an agreement funded through a funeral
insurance policy, whether a guaranteed or non-guaranteed price
agreement, if the provider determines that the funds or proceeds
available exceed the current retail prices of the prepaid funeral
goods and services to be provided, the surplus funds shall be paid
to the named beneficiaries of the funeral insurance policy.

bh. Provide that, upon completion of performance under the
agreement, the provider shall present a final bill.

1i, Provide that whéd a prepaid funeral agreement is a
ggara;nteed price agreement, the price guarantee is a guarantee
and :liability of the Mhmvider and not the guarantee and

liability of the insurer issuing the funeral insurance policy whena

funeral insurance policy is used or the trust depository
administering the funeral trust when a funeral trust is used.!
REPLACESECTION 7 TO READ:

7. (New section) No provider shall knowingly permit, in
conjunction with a prepaid funeral agreement, the naming of
himself or itself as beneficiary of a policy, except that nothing in
this section shall be construed to prohibit thé assignment of
proceeds to a provider as paymient for a funeral bill, or such other
mechanism that provides payments to providers for the 1{amount
of]! goods or services rendered, and that provides for any excess
proceeds to be paid to a named beneficiary or beneficiaries.

11. (New section) All prepaid funeral agreements executed on
or after the effective date of this 1{1992] 19931 amendatory and
supplementary act [and funded through a funeral® trust]! shall be
governed 'pursuant to lthe applicable provisions of! P.L.1957,
c.182 (C.2A:102-13 et seq,), P.L.1985, ¢.147 (C.3B:11-16 et seq.)

and 1[the applicable provisions of]1 this act,

2. 1{ New section)! a. This act applies to the.sale of prepaid
funeral goods or services and the offering of those goods or
services for sale by providers.

b. This act shall not apply to the sale of 1[10ts or graves by a

cemetery] interment spaces or related personal property o

aezeonal gervices by a cemetegz ompany _a_s gmvided for in
N.1.S. BA:1-1 et seq?,

lﬁ.f Seohon 18 of P.1.,1860, c.1684 {C 45: 7-65 3) is amended to
‘read as follows:

18. 4 No person, firm or corporation [shall solicit in person] ,
or [thﬁ:ugh] solicitors, agents [or] B ean\ranam,__qmm;__g_

h beh f

corpotation, for the purpose of selling of t:bmramtng 'to sell or
provide any service or services commonly furhished or performed

<
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by an embalmer or funeral director, mclm, mt not )irnitg ,

funeral arrangements

me call upon] solicit! persons in
hospitals, rest homes, nursing homes or similar health care
facilities by telephone or. in_person without first having been
specifically requested to_do so by that person;

(2) Directly.or indirectly employ any agent, employee, assistant
1,1 independent contractor or other person to [call uponl solicit!
gersons in_hospitals, rest homes, nursing homes or similar health
care facilities by telephone or in person without first having been
specifically requested to do so by that person;

(3)_Solicit relatives of persons whose death is apparently
pending or. mgg death has recently occurred for the purpose of
providing any of those services for that person;

(4] Solicit, accept, offer to pay or pay any commission hcmus
or rebate in consideration of recommending or causing any person
to use the services of a particular funeral director, or the

servicesof a8 MMar crematory, mausoleum or cemetery; or

{5) Solicit persons at their residences in person or by telephone
unless that solicitation is in response to a previcus reguest for or
expression of interest in a funeral director's services made by
the person solicited or by a member of that person's family.

b._Nothing in this section shall be construed to restrict the
right of a funeral director or an_agent or emplovee of the funeral
director, to communicate, by direct mail or_in any other way not
specifically prohibited by this section, with persons or provide
them with information regarding the services of the funeral
director, or_to solicit the business of any person responding to
that communication and explicitly requesting further information
by personal visit or telephone, or otherwise initiating further
discussion of those services, or to provide services or information
to persons in connection with services previously rendered. -

c. Not in this section shall be construed to prohibit general
advertising by a funeral director.

d. INothing in this section shall be deemed to prohibit the
payment of commissions, bonuses or other compensation to a
licensed cemetery sa.lesman for the sale of cemetery goods or
services. : '

e T el As used in thls section, "at need funeral arrangements,”

"preneed funeral arrangements” and "prepaid funeral agreement"
ghall have the same meaning as they are defined in section 1 of

P.L. C. . now pending before the Legislature as this
bill). : , ¢
(cf: P.L.1860, c.184, 5.18) U /&

L4415, IANE Y s MRS PYTIA ™Y,

168. Section.1 of P.L. 1957. €.182 {C.2A:102-13) is amendad to
read as follows: :

1. 'Any and all moneys ~=id to a funeral director, undertaket.
cemetery, or any other purson, firm or-corporation, underior in
connection with [an] 1[a_prepaid funeral agreement or any otherl
an! agreement for the sale of [personal pmpmy to ha uaed in
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connectien with a funeral or. burial] 1(2;2@___ _gg_ra_l___%]

bgl_l or for the fumiahing of [personall ‘lpsgga_ig__ﬁ\_gx_gsgl
personall services [of a funeral director or undertaker, wherein
the personal property isl Yin which all or part of the prepaid
funeral goods are] of a' funeral director or undertaker, wherein
the personal property is! not to be delivered or [all or part ofi!
the [personal]l 1[prepaid funerall personall services are not to be
rendered until the occurrence of the death of the [person for
whose funeral or burial such property or services are to be
~ furnished] Yintended funeral recipient] person for whose funeral
or burial such property or services are to be furnished!, shall be
trust funds 1fheld in_a pooled trust or a P.0.D. account]! in the

possession of such funeral director, undertaker, cemetery, or
other person, firm or corporation, and shall be deposited by him
or it within 30 days after receipt thereof in a special account
maintained exclusively for the deposit of such moneys in a
federally insured State or federally chartered bank, savings bank
or savings and loan association; or, if the [person paying the
moneys] Ypurchaser] person paying the moneys! requests, in a
pooled trust account established pursuant to P.L.1985, c.147
(C.3B:11-16 et seq. ) and chosen by the [person paying the moneys]
purchaser] person paying the moneys!, and shall be so held an
deposit, together with any interest thereon, until [said personal
property has] 1fthe prepaid funeral goods havel said personal
property has! been.delivered and [said personal] 1[the prepaid
funerall said personal! services have been rendered, unless sooner
repaid, in whole or in part. No depository instxtutum shall be
liable for the misuse, misapplication or improper withdrawal by
any such funeral du'ector, undertaker, cemetery ot other person,
firm or corporation, of any moneys deposited in such deposntory
institution pursuant to this act.

J{All such agreements] ement for funeral goods or
funeral services, or both,! executed on or after the effective
date of this 1[1992] 18931 amendatory and supplementary act lby
a provider! shall comply with the provisions set forth in sections
1 through 13 of P.L. -, c. (C. ) (now pending before the
Legislature as thig bill). : '
(cf: P.L.1985, c:147, 5.4)

1f20.] 19.1 (Naw section) As used in P.L.1957, c.182
(C.2A:102-13 et seq.):

"Deliver” or “delivery" means the conveyance of actual
control and possession of prepaid funere! grods that have beer
pemtanently relinquished by a provider ILMWJ
cotporation!, or an agent thereof, to the purchaser lor persbn
paying the moneys,! or personal representative of -the intsnded
funeral mlpient. Delivery- has not hean made if tho prwidar A,

(1) Arrmgea ot inducea the purchmri )
moneys! to acrange for the storage or warehousing of - pupaﬁd
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funeral goods ordered pursuant to a prepaid funeral agreement,
with or without evidence that legal title has passed; or '

(2) Acquires or reacquires actual or constructive possession or
control of prepaid funeral goods after their initial delivery to the
purchaser lor person paying the moneys! or personal
represéntative of the intended funeral recipient.

This definition of delivery shall apply to this term as udad in
P.L.1957, c.182 (C.2A:102-13 et seq.), notwithstanding the
provisions set forth in the Uniform Commercial Code, Title 12A
of the New Jersey Statutes.

“Funeral insurance policy” mesns any insurance policy or
annuity contract that, at the time of issue, was intended to
provide, or which, was explicitly marketed for the purpose of
providing, funds to the provider, whether directly or indirectly, at
the time of the insured's death in connection with a prepaid
funeral agreement.

"Funeral trus’” means a commingled or non-commingled

account held in a pooled trust or P.O.D. account, established in
accordance with P.L.1957, c¢.182 (C.2A:102-13 et seqg) or
P.L.1985, c.147 (C.3B:11-16 et seq.), which is intended as the
depository for cash payments connected with a prepaid funeral
agreement.
* "Intended funeral recipient” means the person named in a
prepaid funeral agreement for whose bodily disposition the
prepaid funeral agreement is intended to provide. The intended
funeral recipient may or may not be the purchaser.

"Payable on death account” or “P,0.D. account” means an
account payable on request to the purchaser or intended funeral
recipient of a prepaid funeral agreement, during the lifetime of
the intended funeral recipient and on hxs death, to a provider of
funeral goods and services.

"Pooled trust" means a pooled trust account established
pursuant to P.L.1985, ¢.147 (C.3B:11-16 et seq.). -

"Preneed funeral arrangements” means funeral arrangements
made with an intended funeral recipient or his guardian, agent or
next of kin, for the funeral of the intended funeral recipient.

"Prepaid furieral agreement” means a written agreement and
all documents related thereto made by a purchaser with a
provider prior to the death of the intended funeral recipient, with
which there is connected a provisional means of paying for
preneed funeral arrangements upon the death of the intended
funeral recipient by the use of a funeral trust or funeral
insurance policy, made payable to a provider and in return for
which the provider promises to furnish, make available or provide
the prepaid funeral goods or services, or both, specified in the
-agreement; the delivery of which occurs after *he de'atb nf the
intended funeral recipient.

"Prepaid funeral goods" means personal property typically sold
or provided in connection with a funeral, or the final dispositien
of human remains, including, but not limited to, mkm or other
primary containers, cremation or transportation containers, outer
burial containers, vaults, as defined in N.].8.8A:1-2, memorials
as defined in N.].5.8A:1-2, funeral clothing or accessories,
monuments, ¢témation ums, and similar funaral or burial ftems,
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which goods are purchased in advance of need and which will not
be delivered until the death of the intended funeral recipient
named in a prepaid funeral agreement. w
ggu mt mean the sale of interment spaces and related ggrsonal

mNIS BA:1-1 et seq.!
"Prepaid funeral services” means those services typicauy

provided in connection with a funeral, or the final disposition of
human remains, including, but not limited to, funeral directing
services, embalming services, care of human remains, preparation
of human remains for final disposition, transportation of human
remains, use of facilities or equipment for viewing human
remains, visitation, memorial services or services which are used
in connection with a funeral or the disposition of huthan remains,
coordinating or conducting funeral rites or ceremonies and
similar -funeral or burial services, including limousine services
provided in connection therewith, -~vhich services are purchased in

advance of need and which will not be provided or delivered until .

the death of the intended funeral recipient named in a prepaid
funeral agreement. 1Prepaid funeral services shall not mean the

sale of services incideniul to the provision of interment spaces or
any related personal services offered or sold by a cemetery

company as provided for in N.].S. 8A:1-1 et seq.1
“Provider” means a person, firm or corporation duly licensed

land registered! pursuant to the "Mortuary Science Act,"
P.L.1952, ¢.340 (C.45:7-32 et seq.) to engage in the business and
practice of hineral directing or mortuary science, or an individual
serving as an agent thereof and 50 licensed:

(1) Operating a duly registered mortuary in accordance with
P.L.1952, ¢.340 (C.45:7-32 et seq.) and  the regulations
promulgated thereunder;

(2) Having his or its business and practice based within the
physical confines of the registered mortuary; and

{3) Engaging in the practice of making preneed funeral
arrangements, including, but not limited to, offering the
opportunity to purchase or enroll in prepaid funeral agreements.

"Purchaser” means the person named in a prepaid funeral
agreement who purchases the prepaid funeral goods and services
to be provided thereunder. The purchaser may or may not be the
intended funeral recipient. If the purchaser is different than the
intended funeral recipient, it is understood that the relationship
of the purchaser to the intended funeral recipient includes a
means to provide administrative control over the 1{arrangements}

agreem ;1 on behalf of the mtended funeral recipient.

1{21] 20.1 Section 1 of P. L.1985. ‘€.147 (C:3B:11-16) is
amended to to read as follows:
1. Prepaid funeral expense monies used to_fund. a prepaid
funeral agreement may be deposited into a pooled trust account
in a federally insured State or federally chartered bank, savings
bank or savings and loan association pursuant to a written trust
agreement the beneficiaries of which shall be {the consumers

Rt L VLR
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advancing said mcnies] the purchasers or intended funeral
recipients. Any such trust agreement shall assure that the

following terms and conditions are clearly and conspicuously
disclosed in writing to [those consumer beneficiaries] purchasers
and intended funeral recipients ‘prior to the ‘acceptance of any
monies by the trustees:

a. The right to immediately withdraw on demand any monies
plus accrued interest .paid into the trust, except as provided in
section 1 of P.L. 1991, €.501 (C.2A:102-15.1).

b. The right to receive periodic statements not less than once
per year reflecting the amount of pmc;pal and accrued interest,
if any, in the trust,

c. The amount or rate of commissions to be taken.

d. The identity and location of the trustees.

e. The location of the trust agreement and the condxtmns
under which it may be examined,

All such trust agreements l[executed] entered | into by a
provider! on or after the effective date of this 1[&9_3[] 19931
amendatory _and . supplementary act shall comply with the
provisions set forth_in sections 1 through 13 of P.L. , c.
(C.__ ) {now pending before_the Legislature as this bill).

(cf: P.L.1991, c.502, 5.2}
RENUMBER SECTION 22 AS SECTION 21

>

1[23.) 22.1 (New section) As used in P.L.1985, c.147
{C.3B:11-16 et seq)

"Deliver" or "delivery" means the conveyance of actual
control and possession of prepaid fumeral goods that have been
permanently relinquished by a provider, lor other person, firm or

corporation,1 or an agent thereof, to the purchaser lor person
paying_the moneys,! or personal representative of the intended
funeral recipient. Delivery has not been made if the provider 1,

or other person, firm or corporation, or an agent thereof1:

(1) Arranges or induces the purchaser lor person_paying the

moneys! to arrange for the storage or warehousing of prepaid
funeral goods ordered pursuant to a prepaid funeral agreement,
with or without evidence that legal title has passed; or

{2) Acquires or reacquires actual or constructive possession or
control of prepaid funeral goods after their initial delivery to the
purchaser lor person paying the moneys! or personal
representative of the intended fimeral recipient.

This definition of delivery shall apply to this term as used in
P.L.1985, c.147 (C.3B:11-16 et seq.), notwithstanding the
provisions set forth in the Uniform Commercial Code, Title 12A
of the New Jersey Statutes. -

“Furescl insurance policy” means any insurance policy or
annuity contract that, at the time of issue, was intended to
provide, or which was explicitly marketed for the purpose of
providing, funds to the provider, whether diractly or indirectly, at
the time of the insured's death in connection with 8 prepaid
funeral agreement,

“Funeral trust" means a commingled or non-comminglad
account held in a posled trust or P.O.D. account, established in
accordance with P.L.1057, c.182 (C.2A:102-13 et seq) or
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P.L.1986, c.147 (3B:11-16 et seq.), which is intended as the
depository for cash payments comnected with a prepaid funeral
agreement.

“Intended funeral rampient" means the person named in a
prepaid funeral agreement - for whose bodily disposition the
prepaid funeral agreement is intended to provide. The intended
funeral recipient may or may not be the purchaser.

"Payable on death account” or "P.0O.D. account” means an
account payable on request to the purchaser or intended funeral
recipient of a prepaid funeral agreement, during the lifetime of
the intended funeral recipient and on his death, to a provider of
funeral goods and services.

"Pooled trust" means a pooled trust account established
pursuant to P.L.1985, ¢.147 (C.3B:11-16 et seq.}). )

“Preneed funeral arrangements” means funeral arrangements
made with an intended funeral recipient or his guardian, agent or
next of kin, for the fumeral of the intended funeral recipient.

"Prepaid funeral agreement” means a written agreement and
all documents related thereto made by a purchaser with a
provider prior to the death of the intended funeral recipient, with
which there is connected a provisional means of paying for
preneed funeral arrangements upon the death of the intended
funeral recipient by the use of a fumeral trust or funeral
insurance policy, made payable to a provider and in return for
which the provider promises to furnish, make available or provide
the prepaid funeral goods or services, or both, specified in the
agreement, the delivery of which occurs after the death of the
intended funeral recipient. :

"Prepaid funeral goods” means. personal pmperty typu:ally sold
or provided in connection with a funeral, or the final disposition
of human remains, including but not limited to, caskets or other
primary containers, cremation or transportation containers, outer
burial containers, vaults, as defined in N.}.S.8A:1-2, memorials
as defined in N.}j.S.8A:1-2, funeral clothing or accessories,
monuments, cremation urns, and similar funeral or burial items,
which goods are purchased in advance of need and which will not
be delivered until the death of the intended fumeral recipient
named in a prepaid funeral agreement. Prepaid funeral goods
shall not mean the sale of interment spaces and related personal
property offered or sold by a cemetery company as provided for

in N.].S. 8A:1-1 et seq.1
“Prepaid funeral services" means those services typically

provided in connection with a fineral, or the final dispesition of
human remains, including, but not limited to, funeral directing
services, embalming services, care of human remains, preparation
of human remaing fas fins’ disposition, transportation of human
remaing, use of facilities- or equipment for viewing human
remains, visitation, memorial sstvices or services which are used
in connection with 4 funeral or {He disposition of human remains,
coordinating or conducting fuheral rites or ceremonies and
similar funeral or buridl servidés, including limousine services
provided in connection thérewith, which services are purchased in
advance of need and which will nst be provided or delivered until
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the death of the intended funeral recipient named in a prepaid
funeral agreement. 1 i !
e of services incidental to the provision of interment es or

any_related al ices offered or sold a_cemet
company as provided for in N.].S. 8A:1-1 et seq.}

"Provider” means a2 person, firm or corporation duly licensed
land ‘registered! pursuant to the “"Mortuary Science Act,”
P.L.1952, ¢.340 (C.45:7-32 et seq.) to engage in the business and
practice of funeral directing or mortuary science, or an individual
serving as an agent thereof and so licensed:

{1} Operating a duly registered mortuary in accordance with
P.L.1952, ¢.340 (C.45:7-32 et seq.) and the regulations
promulgated thereunder; |

(2} Having his or its business and practice based within the
physical confines of the registered mortuary; and

{3} Engaging in the practice of making preneed funeral
arrangements, including, ~-but not limited to, offering the
opportunity to purchase or enroll in prepaid funeral agreements.

"Purchaser” means the person named in a prepaid funeral
agreement who purchases the prepaid funeral goods and services
to be provided thereunder. The purchaser may or may not be the
intended funeral recipient. If the purchaser is different than the
intended funeral recipient, it is understood that the relationship
of the purchaser to the intended funeral recipient includes a
means to provide administrative control over the [arrangements}
agreement! on behalf of the intended funeral recipient.

1[24.) 23.1 N.].S.8A:5-18 is amended to read as follows:

BA:5-18. Disposition of remains of deceased pexson, right to
control; priorities

The !person who shall have thell right to control the
disposition of the remains of a deceased person, [including, but
not limited to, the making of funeral arrangements therefor,]!
unless other directions have been l[specifically]! given by the
decedent 1[, through a will or other properly executed writing by
the decedent,]1 or by a court of competent jurisdiction shall be in
the following order:

a. The surviving spouse.”

b. A majority of the surviving children of the decedent or the
surviving child if one.

c. The surviving parent or parents of the decedent.

d. A majority of the brothers and sisters of the decedent if no
child or parent is living,

e. Other next of kin according to the degree of consanguinity.

in_the event of a conflict between the provisions of this
section and the laws of intestate succession pussuant to chapter 5

of Title 3B of the New [e Statutes, with ' ect_to th

dispasition of the remains of a deceased person, or the making of
ungrg; arrangements thenofog. this section s_l;g; be contmm&]

as de : ed in sectfon 1 of P.L. [ C. 1' now an

L8 e e e b
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rovided in connection therewith ich gervices are d in

advance of need and which will not be provided or delivered until
the death of the intended funeral recipient named in a prepaid
funeral agreement. Prepaid funeral services shall not mean the
sale of services incidental to the provision of interment spaces or
any._related personal services offered or sold by a cemeteg[
company as provided for in N.].S. 8A:1-1 et seq.
"Provider" means a person, firm or comratxon duly licensed

and registered pursuant to the "Mortuary Science Act," P.L.1952,
©.340 {C.45:7-32 et seq.) to engage in the business and practice of

funeral directing or mortuary science, or an individual serving as
an agent thereof and so licensed:

(1} Operating a duly registered mortuary in accordance with
P.L. 1952, c.340 {C.45: 7-32 et seq. ) and " the regg_lgtmns
Emmnlggted thereunder, )

physical confines of the registered mortuary; and

{3) Engaging in__the - practice of malking preneed funeral
arrangements, including, but not limited' to, offering the
opportunity to ase or enroll in prepaid funeral ements,

*Purchaser” means the person named in a prepaid funeral
agresment who purchases the prepaid funeral goods and services
to be provided thereunder. The purchaser may or may not be the
intended funeral recipient. if the purchaser is different than the
intended funeral recipient, it is understood that the_relationship
of the purchaser to the intended funeral recipient includes a
means to provide administrative. control over the agreement an
behalf of the intended funeral recipient.

b. The issuance and marketing of any funerﬁl insurance policy
shall_mest au of the terms end conditions specified by the

Deapartment of Insurance as would apply to-any 1

annuity: contract, and shall in addition. meet the standards and
requirements specified in sections 1 through 13 of P.L. , c.

C. .. )Ynow pen before the Legislature as this bill},

c._ Any insurance policy or annuity contract used as a funeral
;wrance mlicx on or after the effective da d tes of PL _.¢

-

RN 5. By e e
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25, This act shall take effect on the 180th day following
enactment, but, on or after the date of enactment, the State :
B Board of Mortuary Science of New Jersey land the Department 1
y of Insurance! may promulgate rules and regulations to implement
the provisions of this act in anticipation of it taking effect.
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