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P.L.1993, CHAPTER 112, "pprouad M", 7, J993 
Assembl)' Committee Substitute (F',." Repr'n,) lor 

1992 Senate No. 611 

, 
• I AN ACT conce~ the responsibllit)' of secured parties and 

2 fiduciaries with respect to certain spills of hazardous 
3 substances and certain translers of industrial facilities and 
4 supplementins P.L.1976, c.14~.. (C.68:10-23.11 et seq.) and 
5 P.L.1983, c.330 (C.13:1K-6 et seq.). 
6 
'1 BE IT ENACT~D b, 'he Sena'e "nd Genel'fJ' Auemb', 01 'he 
8 S',,'e 01 New Jer.e,: 
9 1. For purposes of sections 1 throUSh 6 of this act: 

10 "Active particjpation in the management" or "participation in 
11 the manqement" means actual participation in the management 
12 or operational affairs b)' the holder of the S8Curit)' interest and 
13 shaU not include the mere capacit)', or abilit)' to influence, or the 
14 unexercised rilht to control vessel or faellit)' operations. 
15 (1) A holcler of a security interest shaU be conaldered to be in 
16 active participation in the manqement, while the borrower is 
1'1 still in poSI8lISicm, only if the holder either: 
18 (a) exercises decision maklnl contl'Ol over the borrower's 
19 environmental compliance, such that the holder has undertaken 
20 responsibiUt)' for the borrower's waste disposal or hazardous 
21 substance handUns practices; or 
22 (b) exercises control at a level comparable to that of a 
23 manqer of the borrower's enterprise, such that the holder has 
24 assumed or manifested responsibiUty for the overall management 
25 of the enterprise encompassing the day-to-day decisionmakins of 
28 the enterprise with respect to: 
27 (i) environmental compUance; or 
28 (ii) aU, or substantiaU)' all, of the operational (as opposed to 
29 financial or administrative) aspects of the enterprise other than 
30 environmental compliance. Operational aspects of the enterprise 
31 include functions such as that of facility or plant manager. 
32 operations manager, chief operating officer, or chief executive 
33 officer. Financial or adminstrative aspects include fWlCtions 
34 such as that of credit manager, accounts pa)'able or receivable 
35 manager, or both, personnel manager, contl'OlIer, chief financial 
36 officer, or similar functions. 
37 (2) No act or omission prior to the time that indicia of 
38 ownership are held primarily to Pl'Otect a security interest 
39 constitutes evidence of participation in manqement. A 

EXPLANATION-ttatter enclosed in bold-fAced brAckets [thus] in the 
Above bill is not enActed And is intended to be Glitted in the lA•• 

MAtter underlined t.hlIl is new ..Uer. . 
Hatter enclosed in superscript n~rAls hAS bten Adopted AS follows: 
r5enAte floor _ncllllnts Adopted MArch 15. 1993. 
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1 pl'08Pective holder who undertakes or requires an environmental
 
2 inapec:tlon of the vessel or facility In which Indicia of ownership
 
3 are to be held, or requires a prospective borrower to clean up a
 
4 ve..,1 or facili~y or to comply or come into compliance (whether
 
5 prior or subseqpent to the time that indicia of ownership are held
 
6 primarily to pr9tect a security interest) with any applicable law
 
7 or replatlon, is not by such action considered to be participating
 
8 in the vessel's or facility's management, provided however, that
 
9 a holder shall not be required to conduct or require an inspection
 

10 to qualify for the protection for holders granted pursuant to 
11 sections 1 through 5 of this act, and the liability of a holder shall 
12 not be based on or affected by the holder not conducting or not 
13 requirinB an inspection, 
14 (3) Actions that are consistent with holding ownership indicia 
15 primarily to protect a security interest do not constitute 
16 participation in management for purposes of sections 1 through 5 
17 of this act, The authority for the holder to make such actions 
18 may, but need not, be contained in contractual or other 
19 documents specifying requireme"ts for financial, environmental, 
20 and other warranties, covenants, conditions, representations or 
21 promises from the borrower, Loan policing and work out 
22 activities COver and include all activities up to foreclosure and its 
23 equivalents. 
24 (a) A holder who engages in policing activities prior to 
25 foreclosure shall remain within the exemption provided that the 
26 holder does not by such actions participate in the management of 
27 the vessel or facility, Such actions include, but are not limited 
28 to, requiring the borrower to clean up the vessel or facility during 
29 the term of the security interest; requiring the borrower to 
30 comply or come into compliance with applicable federal, State, 
31 and local environmental and other laws, roles and regulations 
32 during the term of the security interest; securing or exercising 
33 authority to monitor or inspect the vessel or facility (including 
34 on-site inspections) in which indicia of ownership are maintained, 
35 or the borrower's business or financial conditions during the term 
36 of the security interest; or taking other actions to adequately 
37 police the loan or security interest (such as requiring a borrower 
38 to comply with any warranties, covenants, conditions, 
39 representations or promises from the borrower). 
40 (b) A holder who engages in work out activities prior to 
41 foreclosure and its equivalents shall remain within the exemption 
42 provided that the holder does not by such action participate in " 
43 the management of the vessel or facility. For purposes of this 
44 act, ·work out" refers to those actions by which a haidet, at any 
45 time prior to foreclosure and its equivalents, seeks to: prevent, 
46 cure, or mitigate a default by the borrower or ·obligor; or 
47 preserve or prevent the diminution of the value of the security. 
48 Work out activities include, but are not limited to: restructuring 
49 or renegotiating the tenns of the security interest; requiring 
50 payment of additional rent or interest; exercising forbearance; 
51 requiring or exercising rights pursuant to an assignment of 
52 accounts or other amounts owing to an obligor; requiring or 
53 exercising rights pursuant to an escrow agreement pertaining to 
54 amounts owing to an obligor; providing specific or general 

,
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1 financial or other a~ce, suggestions, counseling, or guidance: 
2 and exercising any ri~t or remedy the holder is entitled to by 
3 law or Wlder B.\ly warranties, covenants, conditions, 
4 representations or promises from the borrower. 
6 (4) A holder does not participate in the management of a 
8 vessel or facility by making any response l[to) or pedormins any 
7 response action or Wldertaldn, any cleanup or removal or similar 
8 action underl the federal "Comprehensive Environmental 
9 Response, Compensation, and Liability Act of 1980," Pub.L. 

10 98-510 (42 U.S.C. 89601 et seq.), the "Spill Compensation and 
11 Control Act," P.L.l~78, c.141 (C.58:10-23.11 et seq.), or any 
12 other State or federal environmental law or regulation. 
13 "Date of foreclosure" means the date on which the holder 
14 obtains legal or equitable title to the vessel or facility pursuant 
15 to or incident to foreclosure. 
18 "Fair consideration" means the value of the security interest 
17 when calculated as an amoWlt equal to or in excess of the sum of 
18 the outstanding principal (or comparable amoWlt in the cases of a 
19 lease that constitutes a security interest) owed to the holder 
20 immediately preceding the acquisition of full title (or po5Sp.ssion 
21 in the case of property subject to a lease financing transaction) 
22 pursuant to foreclosure and its equivalents, plus any Wlpaid 
23 interest, rent or penalties (whether arising before or after 
24 foreclosure and its equivalents), plus all reasonable and necessary 
25 costs, fees, or other charges incurred by the holder incident to 
28 work out, foreclosure and its equivalents, retention, maintaining 
27 the business activities of the enterprise, preserving, protecting 
28 and preparinl the vessel or facility prior to sale, re-lease of 
29 property held pursuant to a lease financing transaction (whether 
30 by a new lease financing transaction or substitution of the lessee) 
31 or other disposition, plus respmse costs incurred Wider applicable 
32 federal or State environmental cleanup laws or regulations, or at 
33 the direction of an on-scene coordinator, less any amoWlts 
34 received by the holder in connection with any partial disposition 
35 of the property, net revenues received as a result of maintaining 
38 the business activities of the enterprise, and any amoWlts paid by 
37 the borrower subsequent to the acquisition of full title (or 
38 possession in the case of property subject to a lease financing 
39 transaction) pursuant to foreclosure and its equivalents. In the 
40 case of a holder maintainina indicia of ownership primarily to 
41 protect a junior security interest, fair consideration is the value 
42 of all outstandinl higher priority security interests plus the value 
43 of the security interest held by the jWlior holder, each calculated 
44 as set forth in this definition. 
45 "Foreclosure" or "foreclosure. and its equivalents" means 
46 purchase at foreclosure sale; acquisition or assignment of title in 
47 lieu of foreclosure; termination of a lease or other repossession; 
48 acquisition of a ript to title or possession; an agreement in 
49 satisfaction of the obligation; or any other form or infonnal 
50 manner (whether pursuant to law or Wider warranties, covenants, 
51 conditions, representations or promises from the borrower) by 
52 which the holder acquires title to or possession of the secured 
53 property. 
64 "Holder" is a person who maintains indicia of ownership 
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1 primarily to p4'Otect a security interest. A holder includes the 
2 initial holder (~h 8& a IoUl oriBinator). Uly subsequent holder 
3 (such as a suc~8lIIiOr-in-intereat or subsequent purchaser of the 
4 security intel'8llt on the secondary market), a guarUltor of Ul 
5 obligation, su~ty, or Uly other person who holds ownership 
6 indicia primari1y to protect a security intereat, or a receiver or 
1 other person w~ acts on behalf or for tile benefit of a holder. 
8 "Indicia of oWnership" means evidenCe of a security interest, 
9 evidence of aq interest in a security intereat, or evidence of Ul 

10 interest in reid or personal property securinl a IoUl or other 
11 obligation, includinl Uly legal or equitable title to real or 
12 personal property acquired incident to foreclosure and its 
13 equivalents. Evidence of such interests include, but are not 
14 limited to, mqrtg88ea. deeds of trust, liens, surety bonds Uld 
15 guaranteea of QbU,ations, title held pursuant to a le8l8 financing 
16 transaction in which the 18l&Or does not select initially the leased 
17 property (hereinafter "le88e financinl transaction"), legal or 
18 equitable title obtained pursuant to foreclosure and their 
19 equivalents. Evidence of such intereats also includes 
20 asaipments, pledps, or other ripts to or other fonna of 
21 encumbrance qainst property thllt are held primarily to protect 
22 a security interest. A person is not required to hold title or a 
23 security interest in order to maintain indicia of ownership. 
24 "Primarily to protect a security interest" meUlS that the 
25 holder's indicia of ownership are held primarily for the purpose 
26 of securinl payment or perfonnUlce of Ul oblilation but does not 
21 include indicia of ownership held primarily for investment 
28 purposes, nor ownership indicia held primarily for purposes other 
29 thUl as a protection for a security interest. A holder may have 
30 other, secondary f88IOIIS for maintaininl indicia of ownership, but 
31 the primary reasons why Uly ownership indicia are held shall be 
32 as protection for a security interest. 
33 "Security interest" meUlS Ul interest in a vessel or facility 
34 created or established for the purpose of securinl a loan or other 
35 oblilation. Security interesta include, but are not limited to, 
36 morta..., deeds of trusts. liens, BDd ,title pursuant to lease 
31 financinl transactions. Security interests may also arise from 
38 transactions such as sale and leasebacks, conditional sales. 
39 installment sales, trusts receipt transactions, certain 
40 assignments. factoring 88reements. accounts receivable finueing 
41 arrangellltlllis. und eunsiglllllonis. if tho transaclion creates or 
42 establishea Ul intereat in a vessel or facility for the purpose of .­
43 securing a IoUl or other obligation. 
44 2. A person who maintains indicia of ownership of a vessel or 
45 facility primarily to protect a security interest in a vessel or 
46 facility and who does not participate in the mUlagement of the 
47 vessel or facility is not deemed to be Ul owner or operator of the 
48 vessel or facility, shall not be deemed the dlschal'ler or 
49 
50 
51 

responsible party for a clilc:harge from the vessel or facility and 
shall not be liable for cleUlup costs or dam.,. resultlngfroln 
discharges from the vessel or facility PUI'lJUUlt to sections 8; l8. 

52 and 22 of P.L.l916. c.141 (C.&8:10-23.11g, &8:1D-23.11q end 
53 58:10-23.11u) or section 2 of P.L.I99D, c.1& (C.&8:10-:-23.11ul) 11 
54 except to the extent that liability may still apply to holders after 
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1 foreclosure as set forth in section 3 of this act1, 
2 3, The! indicia of ownership, held after foreclosure, continue to 
3 be maintained primarily as a protec:tion for B security interest 
4 provldedthat the holder did not participate in management prior 
5 to foreclosure and that the holder undertakes to sell, re-lease 
6 property held pursuant to a lease financinl transaction (whether 
7 by a nn! lease financing transaction or substitution of the leasee) 
8 or otherwise divest itself of the vessel or facility in a reasonably 
9 expeditious manner lin accord.e with the means and 

10 procedures specified in this sectionl , Such a holder may 
11 liquidate, maintain business operations, undertake environmental 
12 response actions pursuant to State and federal law, and take 
13 measures to preserve, protect or prepare the secured 888et prior 
14 to sale or other disposition, without lasing status as a person who 
15 maintains indicia of ownership I primarilyl to protect a security 
16 pursuant to section 2 of this act. 
17 a. For purposes of establishins that a holder is seeking to sell, 
18 re-lease property held pursuant to a new lease financing 
19 transaction (whether by a new lease financing transaction or 
20 su"titution of the lessee), or divest a vessel or facility in a 
21 reasonably expeditious manner, the holder may use whatever 
22 commercially re8llOft8ble means are relevant or appropriate with 
23 respect to the vessel or facility, or may employ the means 
24 specified in this section. 
26 b. (1) A holder that outbids. rejects or fails to act upon a 
26 written bona fide, firm offer of fair consideration within 90 days 
27 of receipt of the offer, and which offer is received at any time 
28 after six months following the date of foreclosure, shall not be 
29 deemed to be using a commercially reasonable means for the 
30 purpose of this section. A "written boDa fide, firm offer" means 
31 a leaa1lJ enforceable, commercially reasonable, cash offer solely 
32 for the foreclosed vessel or facility, including all material terms 
33 of the transaction, from a ready, wiDing, and able purchaser who 
34 demonstrates to the holder's satisfaction the ability to perform. 
35 For purposes of this subsection, the six-month period begins to 
38 nm from the time that the holder acquires a marketable title. 
37 provided that the holder, after the expiration of any redemption 
38 or other walting period provided by law, was acting diligently to 
39 acquire marketable title. 
40 (2) A holder that outbids, rejects, or fails to act upon an offer 
41 of fair consideration for the vessel or facility within the 9O-day 
42 period, establishes that the ownership indicia in the secured 
43 property are not held primarily to protect the security interest. 
44 unless the holder is required, in order to avoid liability under 
45 federal or State law, to malee a hiper bid, to obtain a higher 
46 offer, or to seek or obtain an offer in a different manner. 
47 c. A holder establishes that it is proceeding in a commercially 
48 reasonable mllMer after foreclosure by, within 12 months 
49 following foreclosure, listinl the vessel or facility with a broker, 
50 dealer, or agent who deals with the type of property in question. 
51 or by advertising the vessel or facility as bein, for sale or 
52 disposition on at least a monthly basis in either a real estate 
53 publication or a trade or other publication suitable for the vessel 
54 or facility in question, or a newspaper of general circulation 
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1 (defined 88 pne with a circulation over 10,000, or one suitabie
 
2 W1der any ~llcable federal, State, or local rules of court for
 
3 publication f8C1uired by court order or rules of civil procedure)
 
4 covering th~ area where the property Is located. For purpoaea of
 
5 this aub&ectipn, the 12-month period begins to run from the time
 
6 that the ~lder acquires marketable title, provided that the
 
7 holder. afte~ the expiration of eny redemption or other waiting
 
8 period pro~ided by law, W88 8Ctlns dUlgently to acquire
 
9 marketable title.
 

10 II. lA ho er shall sell re-Ie the rt he rsuent to a 
11 new lease 1 ins transaction. or otherwise divest such vessel 
12 or fllCility 1ft a re880nablYexpedltlo.. manner, but not later than 
13 five years after the date of foree_reo .xcept that a holder may 
14 continue to hold the property (or a time period Ionser than five 
15 years withol't losing statUi 88 a penon who maintains indicia of 
16 ownenhip DVmarily to protect a security interest if (1) the holder 
17 his made a IS faithelfgrt to seD. re-lease or otherwise divest 
18 itself 01 t'" property usinB commercially reasonable means or 
19 other procedures prescribed" bY this act; (2) tbeholder has 
20 obteined enY approvals required IJU1!U8Dt· to awUcable federal or 
21 State banIdnR or other 1eadin8 laws to continue its poll_ion of 
22 the pIOII!rty; and (3) the holder has exercised reasonable 
23 custodial care to prevent or mitlsate any new dischames from 
24 the v..1or facUlty that could subatentiaUy diminish the market 
25 val.. of the' property. to 

26 e. (1) The exemption .ranted to holders pursuant to this 
27 section shall not apply to the liability for enynew discharge from 
28 the "..1 or facility, occurrinl aner the date offoreelasure, 
29 that Is caUHd bx acts or Omissions Dfthe hoJder which can be 
30 shown, b88ed on a prepond8rance of the evidence, to have been 
31 n8.ll8ent. In the event a property _'both preexistg and new 
32 discharges. the liability, if any. allocllble to the holder pursuant 
33 to this subsection IIhall be limited to '. 'those· cleanup costs or 
34 d811U1118S that relate directly to the new discharge. In the event 
35 there is a sub!tantial commin.1ina of" a new dfscharse with a 
36 preexistg discharge, the liability, if alY; allocable to the hoJder 
37 pu!IUIIlt to tbis lIl_tion shall be limited to the cleanup costs 
38 or damuea in 8XC8II of those cleaniJp costs or damues relating 
39 to the preexlst_ di8charae. 
40 In order to establish that a dischame occurred or belan prior to 
41 the date of foreclosure, a holder may perform. but shall not be 
42 required to perform, an environmental audit, in' accordance with .' 
43 any applicable Department of'· EnvirOnmental Protection and 
44 EDem repalions and suideUnes, to identify sUch discharges at 
45 the vessel or faciUty. _~ret':eipt of a complete audit from the 
46 holder, the Department of Environmental Protection and Enorsy 
47 shall, within 90daxa of its receipt of th8audlt, mi.wthe aUdit 
48 and traDllllit itl findil!ll to thehoJder. TheD8p8nmentof 
49 EnvironJllental Protection and En.rg.tDaj'cbiger8'a8ORIibl.fees 
50 and adopt any additional reBUlations, nK_!)'·.· to provide 
51 suidelines for the submission and reviewof'ilUCb'iidirs.·· 
52 (2) Nothinain this subaectionshall, bedellfflid,tD impose 
53 liability for a new discharse frolll the\teuelorfacWty that is 
54 authorized pursuant to a federal or Statepel'lnit or cleanup 
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1 procedure. 
2 Wi The exemptl~n granted to holders of indicia of ownership 
3 to protect a securit, interest shall not apply to liability, if any, 
4 pursuant to applicab~e law and regulation, for arranging for Ithe 
5 offaitel disposal or· treatment of a hazardous substance or by 
6 accepting for tr_portalion and disposing of a hazardous 
7 substance at l(a] an Mfsite1 facility selected by the holder. 
8 4. 1!:,1 Nothing ~ sections 1 through 5 of this act shall be 
9 deemed to prohibitor limit the rights of the Department of 

10 Environmental Prot~tion and Energy to clean up l(sites] ! 
11 propertyl or to ob~ain a lien on l(sites] the property of a 
12 dischaqer or holder in order to recover cleanup costsl pursuant 
13 to section 7 of P.L.1976, c.141 (C.68:1D-23.11f). lAny recovery 
14 of cleanup costs from a holder pursuant to a lien obtained by the 
15 Dep!rtment of Environmental Protection and Energy shall be 
18 limited to the actual financial benefit conferred on such holder 
17 by a cleanup or removal action, and shall not exceed the amount 
18 realized by the holiler on the sale or other disposition of the 
19 property. 
20 b. NothinR in sections 1 thro. 6 of this act shall be deemed 
21 to prohibit or limit the nlhts of the Department of 
22 Environmental Protection and Enew, pursuant to section 7 of 
23 P.L.1976. c.141 (C.58:1D-23.11f), to direct the holder to take any 
24 emeq8llCY response actions, includirul closure 9f the vessel or 
25 faciUtr. necessary to prevent. contain or mitiJrate a continuins or 
26 new discharge that poses an immediate threat to the environment 
27 or to the public health. safety or welfare. 
28 c. (1) If a bolder forecloses on a vessel or facility at which it 
29 has actual knowl.e a discbarse occurred or began prior to the 
30 date of foreclosure. the holder shall. within 30 days of the date of 
31 foreclosure. notify the Department of Environmental Protection 
32 and £new that foreclosure has occurred. Any person who fails 
33 to live notice required PUrsuant to this subsection or knowin&ly 
34 Rives or causes to be Riven false infonoation in any such report, 
35 shall be sublect to a civil penalty not to exceed $25.000. A court. 
38 in determinins the amount of the penalty to be impOSed. shall 
37 consider. 8IIlOIlI other relevant factors. the amount of any 
38 damyes caused by the failure to give timely notice and whether 
39 the failure to notify was inadvertent or intentional. 
40 (2) The holder shall immediately notify the Department of 
41 Environmental Protection and EnerlY of any new dischaqe. of 
42 which it has actual knowledge. occurring after the date of 

..	 43 foreclosure. from the vessel or facility. Any person who fails to 
44 Rive notice required pursuant to this subsection or knowingly 
45 gives or causes to be given any false infonoation in any such 
46 report, shall be sublect to a civil penalty not to exceed $10.000 
47 per day for each violation. A court. in detennininB the amount of 
48 the penalty to be imposed and the appropriateness of imposing 
49 multiple penalties for a continuins offense, shall consider. among 
50 other relevant 'actors. the amount of any damaaes caused by the 
51 failure to give timely notice and whether the failure to notify 
52 was inadyertent or intentional. 
53 (3) Any penalty incurred under this section may be recovered 
54 with coats in a summary procefjdiris pursuant to "the penalty 
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1 enforcement law N..S.2A:58-1 et s . in the Su riOt Court or 
2 a munici cour. Failure to ive an uired notice nuant 
3 
4 

to thiasubsection shall not caUlie the holder to los8 its status as a 
rson who main aiDs indicia of ownel'llhi rimaril to' rotect a 

5 security intel'lJSt. , 
6 5. Nothing inl sections 2 through 4 of this act shall be 
1 construed to reqf'ire a holder of a S8,CUrity interest to conduct or 
8 require an enviro ental inspection and the liability of the holder 
9 of the fJecuriy interest pUrsuant to P.L.1916, c.141 

10 (C.&8:1D-23.11 etl seq.) shall not be based on or affected by a 
11 failure to conducti an environmental inspection. 
12 6. In the event iof the discharge of a hazardous substance from 
13 a vassel or facmity, which' ves.l or facility is all or part of a 
14 trost, receivershi~ estate, suardllMhip estate or' ~tate of a 
1& deceased,person,pn!y the assets of, the frost or estate, or assets 
16 of any discharger ~ther than the fiduciary' of such trost or estate, 
11 shall be subject to the obligation to pay for·the cleanup of the 
18 clischarge as set forth in the "Spill Compe~ation and Control 
19 Act, II P.L.1916, c.141 (C.68:10-23.11 et seq.). 
20 1. a. The following transactions shall be excluded from the 
21 provisions of tha "Environmental Cleanup ResponsibiUty Act," 
22 P.L.I983, c.330 (C.13:1K-6 et seq.): . 
23 (1) Execution, deUvery and flUng' or recording of any 
24 mortgage, security interest, collateral assignment or other lien 
25 on real or personal property; and t'. 

26 (2) Any transfer of' personal property pursuant to a valid 
21 security agreement, collateral assignment or other lien, 
28 including, but not limitH to, seizure or replevin of ~chpersonal 

29 property which transfer is for the purpose of implementing the 
30 secured party's rights in the personal property which is the 
31 collateral. 
32' b. In the event of the clOsing, tetmination or tranSfer of an 
33 industrial establishment, which industri81 establishment is all or 
34 part of a trost, receivership estate, suaidianship estate or estate 
35 of a deceased person, only the asSets of the'. trust or estate, or 
36 assets of any discharger other than the' fiduciary of Such trust or 
31 estate shall be subject to the obligatiOn to remove the discharge 
38 as set forth in P.L.1983, c.330 (C.13:1K-6.et seq.). 
39 8. This act shali take effect immediately. 
40 
41 
42 
43 
44 Limits liabiUty of secured lenders and fiduciaries under certain 
45 environmental laws. 
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1 as set forth in P.L.1983, c.330 (C.13:1K-6 et seq.). 
2 8. This act shall take effect immediately. 
3 

4 

5 STATEMENT 
6 

7 This bill supplements the "Spill Compensation and Control Act" 
8 to limit the liability of a holder of a security interest who, 
9 without participating in the management of a vessel or facility, 

10 acts primarily to protect his security interest in the vessel or 
11 facility, and to limit the liability of a fiduciary to the value of 
12 the property involved or the assets of the particular trust or 
13 estate and not the assets of the fiduciary in the event of a 
14 discharge of a hazardous substance. 
15 This bill also supplements the "Environmental Cleanup 
16 Responsibility Act" to make certain that act does not apply to 
17 personal property or is triggered by purely personal property 
18 transactions, and to limit the liability of a fiduciary of a trust or 
19 estate by providing that only the assets of the trust or estate 
20 would be liable to remove any discharge under that act. 
21 

22 
23 
24 
25 Limits liability of secured lenders and fiduciaries under certain 
26 environmental laws. 



ASSEMBLY FINANCIAL INSTITuTIONS COMMITTEE .. 
STATEMENT TO 

ASSEMBLY COMMITTEE SUBSTITUTE FOR 

SENATE, No, 577
 

STATE OF NEW JERSEY
 

DATED: OCTOBER 19, 1992 

The Assembly Financial Institutions Committee favorably 
reports Assembly Committee Substitute for Senate, No. 577. 

This bill creates a secured creditor exemption under New 
Jersey's "Spill Compensation and Control Act" by providing that a 
lender is not liable under that act if the lender holds an ownership 
or other security interest in a vessel or facility primarily to protect 
a security interest in the vessel or facility and, while holding such 
ownership or other security interest, does not actively participate 
in the management of the vessel or facility. A lender with a 
security interest may foreclose, retain possession, and, if necessary 
to maintain the value of the secured property, continue the 
functioning of the enterprise in order to protect the lender's 
security interest, without triggering liability under that act if the 
lender takes specific action to attempt to dispose of the property, 
or does not reject or ignore a written bona fide, firm offer of fair 
consideration for the property. A secured lender must take at least 
the following actions to sell the property to avoid triggering 
potential liability: within 12 months following the foreclosure, a 
secured lender must list the vessel or facility with a broker, dealer 
or agent who deals with the type of property in question or make 
some other bona fide effort to sell or dispose of the property; and, 
at any time following six months after foreclosure, the secured 
lender must not have rejected, or failed to act upon within 90 days 
of receipt of, a written bona fide, firm offer of fair consideration 
for the property. Thus, secured lender may avail itself of the(1 

secured creditor exemption unless the lender fails to take 
reasonable steps to sell the property or rejects or fails to act upon a 
bona fide offer of fair consideration. 

The bill also provides that. if a secured lender outbids or refuses 
bids from parties offering fair consideration for a vessel or facility, 
it would be evidence that the vessel or facility is not held primarily 
to protect the security interest. 

The bill further provides that while a trust or estate may be 
liable under the "Spill Compensation and Control Act" in the event 
of a discharge of a hazardous substance or the "Environmental 
Cleanup Responsibility Act I' to remove any discharge, the fiduciary 
of that trust or estate would not be liable. 

Finally, the bill clarifies that the "Environmental Cleanup 
Responsibility Act" does not apply to personal property or is not 
triggered by personal property transactions. 



· ...
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The Assembly Committee Substitute for Senate, No. 577 differs 
primarily from Senate, No. 577 in its use of final language of the 
Environmental Protection Agency in that agency's rule adopted 
April 29, 1992, to clarify the definitions of "participation in the 
management." "fair consideration, "date of foreclosure," 
., foreclosure and its equivalents," and .. indicia of ownership." 

The Assembly Committee Substitute for Senate, No. 577 is 
identical to the Assembly Committee Substitute for Assembly, No. 
1274. 



SENATE COMMERCE COMMITTEE 

STATEMENT TO 

SENATE, No. 577 
with Senate committee amendments 

STATE OF NEW JERSEY
 

DATED: MARCH 26, 1992 

The Senate Commerce Committee reports favorably and with 
committee amendments Senate, No. 577 

This bill creates a secured creditor exemption under New 
Jersey's "Spill Compensation and Control Act" by providing that a 
lender is not liable under that act if the lender holds an ownership 
or other security interest in a vessel or facility primarHy to protect 
a security interest in the vessel or facility and has not had an active 
participation in the management of the vessel or facility. A lender 
with a security interest may foreclose, retain possession, and, if 
necessary to maintain the value of the secured property, continue 
the functioning of the enterprise in order to protect the lender's 
security interest, without triggering liability under that act if the 
lender takes specific action to attempt to dispose of the property, 
or does not reject or ignore a written bona fide, firm offer of fair 
consideration for the property. A secured lender must take at least 
the following actions to sell the property to avoid triggering 
potential liability: within 12 months following the foreclosure, a 
secured lender must list the vessel or facility with a broker, dealer 
or agent who deals with the type of property in question or make 
some other bona fide effort to sell or dispose of the property; and, 
at any time following six months after foreclosure, the secured 
lender must not have rejected, or failed to act upon within 90 days 
of receipt of. a written bona fide, firm offer of fair consideration 
for the property. Thus, a secured lender may avaH itself of the 
secured creditor exemption unless the lender fails to take 
reasonable steps to sell the property or rejects or fails to act upon a 
bona fide offer of fair consideration. 

The bill also provides that, if a secured lender outbids or refuses 
bids from parties offering fair consideration for a vessel or facility, 
it would be evidence that the vessel or facility is not held primarily 
to protect the security interest. 

The bill further provides that whHe a trust or estate may be 
liable under the "Spill Compensation and Control Act" in the event 
of a discharge of a hazardous substance or the "Environmental 
Cleanup Responsibility Act" to remove any discharge, the fiduciary 
of that trust or estate would not be liable. 

Finally. the bill clarifies that the ., Environmental Cleanup 
Responsibility Act" does not apply to personal property or is not 
triggered by personal property transactions. 

The committee made technical amendments to the bill. 
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mw'E AmDndmD~ 
(PropOS8diiy Senator C? ale) 

to 

SENATE, No, 577 (ACS) 
(Sponsored by Senator Cardinale) 

REPLACE SECTION 1 TO REAp; 
1. For purposes of sectiOllS 1 through 5 of this act: 
"Active participation in the management" or "participation in 

the management" means actual participation in the management 
or operational affairs by the holder of the security interest and 
shall DOt include the mere capacity, or ability to influence. or the 
UIlexercised right to control vessel or facility operations. 

(1) A holder of a security interest shall be cODSiderecl to be in 
active partidpation in the management. while the borrower is 
still in possession, only if the holder either: 

(a). exercises decision making control over the borrower's 
environmental compliance. such that the holder hu undertaken 
responsibility for the borrower's waste disposal or huardous 
substance handling practices; or 

(b) exercises control at a level comparable to that of a 
manager of the borrower's enterprise. such that the bolder has 
assumed or manifested responsibility for the overall management 
of the enterprise encompassing the day-to-day decisioDlnakins...-­
of the entezprise with respect to: 

(i) environmental compliance; or 

I
i

(li) an. or substantially aU, of the operational (u opposed to 
rUWlcial or administrative) aspects of the entezprise other thaD 
euvironmental compliance. Operational aspects of the enterprise 
include functions such as that of facility or plant manager. I 

!operations manager. chief operating officer. or chief executive i
officer. Financial or adminstrative. aspects include fUilctions i 
such as that of credit manager. accounts payable or receivable 
manager. or both. personnel manager, controller, chief financial Iofficer, or similar functions. 

(2) No act or omission prior to the time that indicia of 
ownership are held primarily to prot~t a security interest 1·
constitutes evidence of participation in managemenL A i 
prospective holder who undertakes or requires an environmental 

I 

inspection of the vessel or Facility in which indicia of ownership I 
t 

are to be held. or requires a prospective borrower to clean up a !
 
-I
.........:.... ~""':-':I .. l ." ~Uih..i.1 " ..."'UtI; &.uo compliance (whether 

prior or subsequent to the time that indicia of ownership are held I
primarily to protect a security interest) with any applicable law 
or regulation. is not by such action considered to be participating 
in the vessel's or facility's management. provided however, that 
a holder shall not be required to conduct or require an inspection 
to qualify for the protection for holders granted pursuant to 
sections 1 through 5 of this act. and the liability of a holder shall 
not be based on or affected by the holder not conducting or not 
requiring an inspection. 
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(3) Actions that are consistent with holding ownership indicia 
primarily to protect a security interest do not constitute 
participation in management for purposes of sections 1 through 5 
of this act. The authority for the holder to make such actions 
may. but need not. be contained in contractual or other 
documentlS specifying requirements for financial, environmental, 
and other warranties, covenants, conditions. representations or 
promises from the borrower. Loan policing and work out 
activities cover and Include all activities up to foreclosure and its 
equivalents. 

(a) A holder who engages in policing activities prior to 
foreclosure shall remain within the exemption provided that the 
holder does not by such actions participate in the management of 
the vessel or facility. Such actions include, but are not limited 
to, requiring the borrower to clean up the vessel or facility during 
the tenn of the security Interest; requiring the borrower to 
comply or come Into compliance with applicable federal, State, 
and local environmental and other laws, rules and resulations 
durins the term of the security interest; securinl or exercising 
authority to monitor or inspect the vessel or facility (including 
on-site inspections) in which indicia of ownership are maintained, 
or the borrower's business or financial conditions during the tenn 
of the security interest; or taking other actions to adequately 
police the loan or security interest (such as requiring a borrower 
to comply with any warranties, covenants. conditions. 
representations or promises from the borrower). 

(b) A holder who engages in work out activities prior to 
foreclosure and its equivalents shall remain within the exemption 
pmvided that the holder does not by such action participate in 
the management of the vessel or facility. For purposes of this 
act, "work out" refers to those actions by which a bolder. at any 
time prior to foreclosure and its equivalents, seeks to: prevent, 
cure. or mitigate a default by the borrower or obligor; or 
preserve or prevent the diminution of the value of the security. 
Work out activities include. but are not limited to: restructuring 
or renegotiating the terms of the security interest; requiring 
payment of additional rent or interest; exercising forbearance; 
requiring or exercising rights pursuant to an assignment of 
accoWlts or other amoWlts owing to an obligor; requiring or 
exercising rights pursuant to an escrow agreement pertaining to 
8JDOWlts owing to an obligor; providiqg specific or general 
financial or other advice. suggestions, counseling. or guidance; 
and exercising any right or remedy the holder is entitled to by 
law or under any warranties. covenants. conditions. 
representations or promises from the borrower. 

(4) !~ ~lol~~. J,;; ,._ ".w t t- ..l ..r.:_:~.il~i&1 the management of a 
vessel or facility by making any response l[to)·ot.petfonninS!lllY 
response action or undertakinB any cleanup ot· removal or similar 
action under1 the federal "Comprehensive "'QaYmmrbtmtal 
Response, Compensation, and UabWty Act of 1980," Pub.L. 
96-510 (42 U.S.C. 89601 et seq.). the PSpill Compensation and 
Contl'Ol Act/ P.L. 1976, c. 141 (C. &8:10-23.11 et seq.), or ay 
other State or federal environmental law or regulation. 
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"Date of foreclosure" means the date on which the holder 
obtains lesal ~r equitable title to the vessel or faciUty pursuant 
to or incident ito foreclosure. 

"Fair consi~eration" means the value of the security interest 
when calcu1at,d as an amount equal to or in excess of the sum of 
the outstan_ principal (or comparable amount in the cases of a 
lease that copstitutes a security interest) owed to the holder 
immediately'precedins the acquisition of full title (or po8S8SSion 
in the case of property subject to a lease financinS transaction) 
pursuant to foreclosure and its equivalents. plus any unpaid 
interest. rent or penalties. (whether arising before or after 
foreClosure and its equivalents). plus all reasonable and necesslll')' 
costs. fees. or other charses incurred by the holder incident to 
work out. foreclosure and its equivalents, retention, maintaining 
the business activities of the enterprise, preservins, protectins 
aad prepariq the vessel or facility prior to sale, re-lease of 
property held pursuant to a lease financtns transaction (whether 
by a Dew lease rmancing transaction or substitution of the lessee) 
or other disposition, plus response costs incurred under applicable 
federal or State environmental cleanup laws or resuJations. or at 
the direction of en on-scene coordinator. less any amounts 
received by the holder in connection with any partial disposition 
of the property, net revenues received as a result of maintaining 
the business activities of the enterprise. and any amounts paid by 
the borrower subsequent to the acquisition of full title (or 
possession in the case of property subject to a lease financtns 
transaction) pursuant to foreclosure and its equivalents. In the 
case of a holder maintaining indicia of ownership primarily to 
protect a junior security interest, falr considention is the value 
of all outstandins hiper priority security interests plus the value 
of the security interest held by the junior holder, each calculated 
as set forth in this definition. 

"Foreclosure" or "foreclosure and its equivalents" means 
purchase at foreclosure sale; acquisition or assignment of title in 
lieu of foreclosure; tennination of a lease or other repossessiolli 
acquisition of a ript to title or possession; an asreement in 
satisfaction of the obligation; or any other fonn or informal 
mlllDer (whether pursuant to law or under warranties, covenants, 
conditions, representations or promises from lhe borrower) by 
which the holder acquires title to or possession of the secured 
property. " 

"Holder" is a person who maintains indicia of ownership 
primarily to protect a security interest. A holder includes the 
initial holder (such as a loan originator), any subsequent holder 
(such as a successor-in-interest or subsequent purchaser of the 
security interest on the secondary .naJ:I..~ ~~, .. t; ...a.t.Cl.iitul of an 
obUsation. surety, or any other person who holds ownership 
indicia primarily to protect a security interest, or a receiver or 
other person who acts on behalf or for the benefit of a holder. 

, , 
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-
"Indicia of ownership" means evidence of a security interest. 

evidence of an interest in a security interest. or evidence of an 
interest in real or personal property securing a loan or other 
obligation. including any legal or equitable title to real or 
personal property acquired incident to foreclosure and its 
equivalents. Evidence of such interests include. but are not 
limited to, mortgages. deeds of trust. liens. surety bonds and 
guarantees of obligations. title held pursuant to a lease financing 
transaction in which the lessor does not select initially the leased 
property (hereinafter "lease financing transaction"'. legal or 
equitable title obtained pursuant to foreclosure and their 
equivalents. Evidence of such interests also includes 
assignments. pledges. or other rights to or other forms of 
encwnbrance against property that are held primarily to protect 
a security interest. A person is not required to hold title or a 
security interest in order to maintain indicia of ownership. 

·Primarily to protect a security interest" means that the .; 
holder's indicia of ownership are held primarily for the purpose 
of securing payment or perfonnance of an obligation but does not 
include indicia of ownership held primarily for investment 
purposes, nor ownership indicia held primarily for purposes other 
than as a protection for a security interest. A holder may have 
other, secondary reasons for maintaining indicia of ownership, but 
the primary reasons why any ownership indicia are held shall be 
as protection for a security interest. 

"Security interest" means an interest in a vessel or facility 
created or established for the purpose of securing a loan or other 
obligation. Security interests include. but are not limited to. 
mortgages, deeds of trusts. liens. and title pursuant to lease 
financing trU1S8Ctlons. Security interests may also arise from 
transactions such as sale and leasebacks. conditiona! sales. 
installment sales, trusts receipt transactions. certain 
assignments, factoring agreements, accoWlts receivable financing 
alT8nlements, and consignments, if the transaction creates or 
estabUshes an interest in a vessel or facility for the purpose of 
securing a loan or other obligation. 
REPLACE SECTIQN 2 m REAp; 

2. A person who maintains indicia of ownership of a vessel or 
facility primarily to protect a security interest in a vessel or 
facility and who does not participate in the management of the 
vessel or facility is not deemed to be an Qwner or operator of the 
vessel or facility, shall not be deemed the discharger or 
responsible party for a discharge from the vessel or facility and 
shall not be liable for cleanup costs or damages resulting from 
discharges from the vessel or facility pursuant to sections 8, 18, 
and 22 of P.L. 1976, c. 141 (C. 58:10-23.11g, S6:10-23.Uq Aim 
58:10-23.11u) or section 2 of P.L. 1990. c. 75 (C. 58:10-23.11Ul) 
1. except to the extent that liability may still apply to holders 
after foreclosure as set forth in section 3 of this actl. 
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REpLACE 1cmN 3 TQ REAp; 
3. 111e b1:cia of ownership, held after foreclosure, continue to 

be maintain.d primarily as a protection for a security interest, 
provided tha. the holder did not participate in mana.ement prior 
to forecl~ and that the holder undertakes to sell. re-lease 
property helCl pursuant to a lease financinl transaction (whether, 
by a new lease rmancinl transaction or substitution of the lessee) 
or otherwise divest itself of the vessel or facility in a reasonably 
expeditious manner tin accordance with the means and 
procedures specified in this section1. Such a holder may 
liquidate, maintain business operations, undertake environmental 
response actions pursuant to State and federal law, and take 
measures to preserve. protect or prepare the secured asset prior 
to sale or other disposition, without 105in1 status as a person who 
maintains indicia of ownership t primarilyl to protect a security 
pursuant to section 2 of this act. 

a. For PUlP05es of establishin. that a holder is seekins to sell, 
re-lease property held pursuant to a new lease financinl 
transaction (whether by a new lease financinl transaction or 
substitution of the lessee), or divest a vessel or facility in a 
reasonably expeditious manner, the holder may use whatever 
commercially reasonable means are relevant or appropriate with 
respect to the vessel or facility, or may employ the means 
specified in this section. 

b. (1) A bolder that outbids. rejects or fails to act upon a 
written bona fide, finn offer of fair consideration within 90 days 
of receipt of the offer. and which offer is received at any time 
after six months following the date of Foreclosure, shall not be 
deemed to be using a commercially reasonable means for the 
purpose of this section. A ~written bona fide, rum offer~ means 
a le,aIly enforceable, commercially reasonable, cash offer solely 
for the foreclosed vessel or facility, including all material tenns 
of the transaction, from a ready, willing, and able purchaser who 
demonstrates to the holder's satisfaction the ability to perfonn. 
For purposes of this subsection. the six-month period belins to 
nul from the time that the holder acquires a marketable title, 
provided that the holder, arter the expiration or any redemption 
or other waiting period provided by law, was acting dili.eotly to 
acquire marketable title. 

(2) A holder that outbids, rejects. or fails to act upon an offer 
of fair consideration for the vessel or fa~ility within the 9o-day 
period, establishes that the ownership indicia in the secured 
property are not held primarily to protect the security interest, 
unless the holder is required, in order to avoid liability under 
federal or State law, to make a higher bid, to obtain a higher 
""!'~r. 'J" to see!>: or obtain an offer in a different manner. 

c. A holder establishes that it is proceeding in a commercially 
reasonable manner after Foreclosure by, within 12 months 
following foreclosure, Ustin. the vessel or facility with a broker, 
dealer, or agent who deals with the type of property in question, 

j . 
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or by advertlsin. the vessel or facUity as bein, for sale or 
disposition on a~ least a monthly basis In either a real estate 
publication or a trade or other publication suitable for the vessel 
or facility in q~estion. or a newspaper of general circulation 
(defined as one With a circulation over 10,000. or one suitable 
under any appliQable federal. State. or local rules of court for 
publication reqw.-.d by court order or rules of civil procedure) 
covering the are, where the property is located. For purposes of 
this subsection, the 12-month period begins to nm from the time 
that· the holder acquires marketable title. proVided that the 
holder. after the expiration of any redemption or other waitin, 
period provided by law. was acting diligently to acquire 
marketable title. 

d. lA holder shall sell. re-lease the property held pursuant to a 
new lease financin. transaction. or otherwise divest such vessel 
or facility in a reasonably expeditious manner. but not later than 
five 'Years after the date of foreclosure. except that a holder may 
continue to hold the property for a time period longer than five 
years without losing status as a person who maintains indicia of 
ownership primarily to protect a security interest('if (1) the 
holder has made a IOOd faith effort to se~or otherwise divest 
itself of the property using commercially relsoDa'6le mea or 
other procedures prescribed by this act: (2) the holder has 
obtained any approvals required pursuant to applicable federal or 
State bankin. or other lendins laws to continue its possession of 
the property; and (3] the holder has exercised reasonable 
custodial care to prevent or mitigate any new discharges from 
the vessel or facility that could substantially diminish the market 
value of the property. 

e. 111 The exemption granted to holders pursuant to this 
section shall not a I to the liabilit for an new disch e 
occurrin after the date of foreclosure rom the v or 
fa at is ca c or omissions of the hoI er .ch 
can be shown. based on a preponderance of the evidence. to have 
been negligent. In the event a property has both preexistinR and 
new discharges. the liability. if any. allocable to the holder 
pursuant to this subsection shall be limited to those cleanup costs 
or damages that relate directly to the new discharge. In the 
event there is a substantial commingling of a new disch!U'8e with 
a preexisting discharge. the liability. if any. allocable to the 
holder pursuant to this subsection shall he limited to the cleanup 
costs or damages in excess of those cl~up costs or damages 
relating to the preexisting discharge. 

In order to establish that a discharge occurred or began prior to 
the date of foreclosure. a holder may perlonn. but shall not be 
reguired"toJ!~11f~!'m. an environmental audit. in accordance with 
any applicable Department of Envi-..---··· 
Enercrv ....- •• - •. 

. . 
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shaU, within 90 days bf its receipt of the audit. review the audit 
and transmit its finCiil1J!s to the holder. The Department of 
Environmental Protection and Ener ma char e reasonable fees 
and adopt any ad tional regulations necessary to provide 
BUidelines for the suttilUt'lnd review of such audits. 

2 Nothin in t subsection shall be deemed to 1m se 
HabUit for a new . cha rom the vessel or facilit hat is 
authorized pursuant to a federal or State permit or cleanup 
procedure. . 

Wi The exemption granted to holders of indicia of ownership 
to protect a security interest shall not apply to HabiUty. if any. 
pursuant to applicable law and regulation. for arrangins for lthe 
offllte1 disposal or treatment of a hUardous substance or by 
accepttns for transportation and disposing of a huardous 
substance at 1[a] an offlite1 facility selected by the holder, 
REpLAC§ SECDQN 1 m RMp; 

4, 11:,1 NothinS in sections 1 through 5 of this act shall be 
deemed to prohibit or limit the rights of the Department of 
Environmental Protection and EnerIY to clean up l[lites] ! 
propertY1 or to obtain a lien on 1[Iites] the property of a 
dfschmer or holder in order to recover cleanup costs1 pursuant 
to section 7 of P.L.1976. c.l41 (C.58:10-23,11f). IAn! recovery 
of cleanup costs from a holder pursuant to a Hen obtained by the 
Department of Environmental Protection and En$rsY shall be 
Umited to the actual rmancial benefit conferred on such holder 
by a cleanup or removal action. and shall not exCeed theamoW1t 
realized by the holder on the sale or other disposition of the 
property. 

b. Nothing in sections 1 through 5 of this act shall be deemed 
to prohibit or limit the rights of the Department of 
Environmental Protection and Enern. pursuant to section 7 of 
P.L. 1976, c.l.1 (C.58:10-23.110. to direct the holder totlkeany 
emergency response actions, including closure of the vessel or 
facility. necessary to prevent. contain or mitigate a continuinsor 
new dischUle that poses an immediate threat to the environment 
or to the public health. safetv or welfare. 

c. (1) If a holder forecloses on a vessel or faciUty at which it 
has actual knowledge a discharge occurred or began prior to the 
date of foreclosure. the holder shall. within 30 days of the date of 
foreclosure, notify the Department of Environmental Protection 
and £Oem that foreclosure has occurred. AnY person who fails 

. to give notice required pursuant to this subsection or knowingly 
lives or causes to be given false information in any such report, 
shaD be subject to a civil penalty not to exceed $25,000. Acourt, 
in determining the amount of the penalty to be impOsed, shall 
consider, among oth::: r:!.:. ;.:....t :actoIS, the amount·. of . any 
damages caused by the failure to give timely notice and whether 
the failure to notify was inadvertent orinteritional. 

(2) The holder shall immediately ·l1Otify· the Deputment .. of. 
Environmental Protection and£oersv of any Dew disC!ulrire•.of 
which it haa actual Icnowledge, OCcurrinR after the dllte.of 
foreclosure. from the vesselor facility. MY person whoflli18to 
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slve notice required pursuant to this subsection or knowinglY 
slves ~r causes to be given any false infonnatlon in any such 
report, shall be sublect to a civil penalty not to exceed S10.oo0 

" 
per da)' for each violation. A court. In detennlnins the amount of 
the nal to be 1m ed and the a ro riateness of 1m in 
multi e alties for a continuln offense. all consider amon 
other relevant factors. the amount of any damages caused bx the 
failul'tl to slve timely notice and whether the failure to notify 

~ was inadvertent or intentional. 
I (31 Any penalty incurred under this section may be recovered 
I l 
~	 with costs in a surnmm proceeding pursuant to "the penalty 

enforcement law." N. [.S. 2A:58-1 et Seq" in the Superior Court 
or a municipal court. Fallure to give anv required notice 
pursuant to this subsection shall not cause the holder to lose its 
status as a person who maintains indicia of ownership primarily to 
protect a security interest. 

STATEMENT 

These amendments provide that: 
a. A holder must sell, re-lease or otherwise divest the vessel 

or facility foreclosed upon within five years after the date of 
foreclosure, expect in certain circumstances; 

b. The exemption granted to holders under the bill does not 
apply to the liability for any new discharle occurring from the 
vessel or facility after the date of foreclosure, that is caused by 
acts or omissions of the holder which can be shown, based on a 
preponderance of the evidence, to have been nelligenti 

c. Nothiq in the bill limits the current power of the 
Department of Environmental Protection and Energy to direct 
the holder to take any emergency response act necessary to 
prevent, contain or mitigate continuing or new discharge that 
poses an immediate threat to the environmenti 

d. If a holder forecloses on a vessel or facility at which it has I. 
actual knowledge a clischarge pccurred or began prior to the date 
of foreclosure, the holder must, within 30 days of the date of 
foreclosure, notify the Department of Environmental Protection 
and Energy that foreclosure has occurred. Failure to so notify 
would be subject to a civil penalty not to exceed $25,000; and 

e. The holder must immediately notify the Department of 
Environmental Protection and Energy ot any new discharge. of 
which it has actual knowledge, occurring from the vessel or 
facility after the date of the foreclosure. Failure to so notify 
would be subject to a civil penalty not to exceed $10,000. 
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by New Jersey's banking and manufacturing sectors in recent years." 

S 577/A 1274 was sponsored by Senator Gerald Cardinale, and Assemblypersons 
John Penn and Paul Kramer. 
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•OFFICE OF THE GOVERNOR 
N!EWS RELEASE 

CN-G01 TRENTON, N.J. 08825 
Contact: R.I....: 

Jon Shure Friday 
609/717-2600 May 7, 1993 

ADVISORY 

Governor Jim Florio today signed S 577, which helps lift the credit crunch by 
easing the severe liability requirements now imposed on finandal institutions 
making loans to manufacturers. He issued the following statement: 

''This is about jobs. We're worlclng to help ease the credit crunch and sumulate 
job growth and economic development. This new law will encourage financial 
institutions to make loans to manufacturers instead of penalizing them, and in doing 
so, invest in older industrial sites for future economic potential and create jobs. This 
measure strikes a careful balance between important economic and environmental 
concerns, and provides a timely, workable solution to a vexing problem experienced 

! 
\ 

I 


	CHECKLIST
	ENACTED BILL
	SPONSOR'S STATEMENT
	ASSEMBLY COMMITTEE STATEMENT
	SENATE COMMITTEE STATEMENT
	SENATE AMENDMENTS PROPOSED BY SEN. CARDINALE
	STATEMENT TO CARDINALE AMENDMENTS
	GOVERNOR'S STATEMENT ON SIGNING

