
LEGISLATIVE HISTORY CHECKLIST 
Compiled by the NJ state Law Library 

(Clergy--confidentiality) 

NJSA: 2A: 84A-23 

,WS OF: 1994 CHAPTER: 123 

BILL NO: Sl164 

SPONSOR(S) : Cardinale and others 

DATE INTRODUCED: May 23, 1994 

COMMITTEE: ASSEMBLY: 

SENATE: Judiciary 

AMENDED DURING PASSAGE: Yes 
Assording to Governor's recommendations 

DATE OF PASSAGE: ASSEMBLY: June 29, 1994 Re-enacted 10-20-94 
Fifth reprint enacted 

SENATE: June 27, 1994 Re-enacted 10-3-94 

DATE OF APPROVAL: October 26, 1994 

FOLLOWING STATEMENTS ARE ATTACHED IF AVAILABLE: 

SPONSOR STATEMENT: Yes 

~OMMITTEE STATEMENT: ASSEMBLY: Yes 

SENATE: Yes 

FISCAL NOTE: No 

VETO MESSAGE: Yes 

MESSAGE ON SIGNING: No 

FOLLOWING WERE PRINTED: 

REPORTS: No 

HEARINGS: No 

•• 2 5 F a~" ... 



1
 
" i 

I 
I 

j 
~
 
1 

!FIFTH REPRINT) 

SENATE, No. 1164 

STATE OF NEW JERSEY 

INTRODUCED MA Y 23. 1994 

By Senators CARDINALE. GORMLEY. Assemblymen 
Kavanaugh. Cohen and Calania 

I AN ACT concerning confidential commWlications between 
2 l[priestsJ ~I and penitents and amendang P.L.1960. c.52. 
3 
-I DE IT ENACTED by 'he Sena,e and General Assembly 01 'he 
5 S'a'e 01 New Jersey: 
6 1. Section 23 of P.L.I960. c.52 (C.2A:S4A-23) is amended to 
7 read as follows: 
8 23. Rule[29IS11. I[Prlest-penitentJ Cleric-penitent 1 privilege. 
9 [Subject 10 Rule 37 (Rule 530).J 5[An! confessIon or olher 

10 communication made 10 aJS 1[c1ergyman. minisler or other person 
II or practitioner authorized 10 perform similar func Iions. of any 
12 religion)I [shall not be allowed or compelled 10 dIsclose a 
13 confession or olher confidential communication made to him) 1[1 
1-1 in hisl SAny commWlicalion made in confidence to as cleric in 
15 Ihe cleric'51 professional characler. or as a spiritual advisor in 
16 the course of the discipline or practice of the reli.ious body 10 
17 which 5the) the clericS belongs or of the religion which l[he)1 Ihe 
18 cleric professes. [nor shall he be compelled 10 disclose Ihe 
19 confidential relations and communications between and among 
20 him and individuals. couples. families or groups with respect to 
21 Ihe exercise of his professional cOWlSelling role.J shall be 
22 5[confidential and it. secrecy preservedJ privile.ed5£ I[This 
23 privile.. shall not be subject to waiver.J 5[ConfidentialJ 
2-1 Privilesed5 communications shall include 5confessions and other5 
25 communications 5made in confidence5 between and amons the 
26 cleric and individuals. couples. families or ,rouDS in the exercise 
27 of the cleric' s professional or spiri tual 5[counsellin.J cOWlSelins5 

28 role. 
29 5As used in this section. ·cleric" means a priest. rabbi. 
30 minister or other person or practitioner authorized to perform 
31 similar functions of any reUpn.5 

32 The privilese accorded to communications under this rule shall 
33 3(2pertain to past acts and shall2]3 belong to both the cleric and 
34 the person or persons makin. the communication and shaI1 5[not)5 
35 be subject to waiver 50nly under the followin. circwnstances: 
36 fI) both the person or persons makin. the communication and 
37 the cleric consent 10 the waiver of lhe privilege; or 
38 (21 the privileRed commWlication pertains to a future criminal 
39 act, in which cue, the cleric alone maY, but is not required to. 
40 waive the privilese5: 4(3However, in the event a privilesed 
41 communication pertains to a future plamed criminal act. the 

[XPLANATlON-...tt.r .neloud in bold-he.d brlekets (thus] in the 
'bov. bill II not .n.et.d .nd Is int.nd.d to II. OIIlitt.d ;n the 1Iw. 

"'U.r und.rlln.d ~ Is n.w NU.r.
 
IIItt.r .nclos.d in lup.rscrlpt n_r,ls hIS b••n .dopted IS follows:
 
r S.n,t. SJU c_ILt•• _n"nLs ,dopt.d Jun. 2, 1994.

2 Sen.t, floor _""nts ,dopted Jun. 13, 1994.
 
3 S.n.t. floor _"~ts adopted JU". 20. 1994.
 
4 A"." floor _n_"ts adopt,d Jun. 29, 1994.
 
~	 S.n.t, _ndwltts .dopt.d In .eeord.nce with Gov.rnor" 

r.e_ndlLions S.pt".r 19, 1994. 
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1 Mvile.. shall belonl only to the cleric who may choose to waive
 
2 the privUe,e for the Umited PPrpol! of informin. a law
 
3 enforcement official of the future planned criminal !Ct.3J4
 
4 srAB!IIed in this !!CUM. ·cleric" means a priest, rabbi,
 
6 clerlMl!an, minister or other pel'lOn or practitioner authorized to
 
6 "rfonD similar functions of any relllrion. 1J5
 
7 (cf: P.L.I981, c.303, 8.2)
 
8 2. This act shall take effect immediately Sand have 
9 prospective effect only5, 

10 
11 
12 
13 
14 Provides that a confidential communication made to a cleric 
15 cannot be disclosed. 

• 
•
 



SERA'I'E, BOo 11M 

SfATB OP BBW JBRSEY 

INTRODUCED MA Y 23. 1994 

By Senators C!'.DINALE and GORMLEY 

1 AN ACT concerning confidential commWlications between priests 
2 and penitents and amending P.L.I960, c.52. 
3 
4 BE IT ENACTED by the Senate and General Assembly of the 
5 State of New Jersey: 
6 1. Section 23 of P. L.1960. c.52 (C.2A:84A-23) is amended to 
7 read as follows: 
8 23. Rule [29J ill.	 Priest-penitent privilege. 
9 [Subject to Rule ~7 (Rule 530),J Any confession or other 

10 communication made to a clergyman. minister or other person or 
11 practitioner authorized to perfonn similar functions, of any 
12 religion [shall not be allowed or compelled to disclose a 
13 confession or other confidential communication made to himL in 
14 his professional character, or as a spiritual advisor in the course 
15 of t.he discipline or practice of the religious body to which he 
16 belongs or of the religion which he professes, Inor shall he be 
17 compelled to disclose the confidential relations and 
18 commmications between and among him and individuals. couples, 
19 families or groups with respect to the exercise of his professional 
20 counselling role] shall be confidential and its secrecy preserved. 
21 This priyilep shall not be subject to waiver. 
22 (cf: P.L.1981, c.303, s.2) 

'1 

23 2. This act shall take effect immediately. 
24 
25 
26 STATEMENT 
27 
28 This bill would help protect the sanctity of the priest-penitent 
29 relationship by overcoming the recent decision in St.a1e v. 
30 SZeJDple, _ N.]. _ (1994), No. A-25, decided May 12. 1994. 
31 In this case, the New ]ersey Supreme Court ruled that the 
32 detennination whether to reveal a confjdential communication 
33 made to a clergyman rests with the clergyman alone. In a 4-3 
34 decision. the Court held that the language of N.} .S.A.2A:84A-23 
35 (Rule 511 of the Rules of Evidence), which provides a 
36 "priest-penitent privilege." does not allow the person who made 
:17 the confession or the confidential communication to stop the 
38 clergyman from disclosing the commwlication. 
:19 Writing for the three dissenting justices in Szemple, Justice 
40 O' Hem argued: 
41 "To conclude that the penitent has no priviloge, one must infer 

V	 42 that the Legislature intended that the most privileged of all 
43 communications be converted into the least. The majority 's 
44 conclusion that the privilege belongs only to the cleric creates an 
45 exception so startling that it could not possibly be what 

EXPLANATI~tter ~nclosed In bold-flced brlckets [thus) in the 
above bill Is not enlcted Ind Is intended to be OMitted in the llw. {. 

"-tter underl;ned ~ ;5 new MAtter. 
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1 the Legislature intended The lawyer-client privUese. the 
2 physician-patient privilege, the psychologist-patient privUe,e, 
3 the marriage counselor privilese. and the victim-counselor 
4 privilege all beloos. at least in part. to the confider. J cannot 
6 believe that our Lepature. which has codified an those 
6 privilegas by concurrent resolution, would have intended that of 
1 all the privileges it has recognized. the confider would hold the 
8 privilege except in the case of a conununication to clergy. Could 
9 the Lesialature have deemed spiritual COUD88linS a second-h8l1d 

10 ministry. of less import8l1ce to society th8l1 lawyer or marriase 
11 counseling or victim counselins? J do not believe that the 
12 Lesialature intended such 811 anomaly." 
13 In accordance with Justice 0' Hem' 5 dissent. this bill amends 

., 

14 N.I.S.A.2A:84A-23 to specifically provide that 8I1y confeuion or 
15 other communication made to a cler8)'1llen shall be confidential 
16 and its secrecy preserved. 
11 
18 
19 
20 
21 Provides that a confidential communication made to B cler8)'1ll8l1 
22 cannot be disclosed without the consent of the person who made 
23 the communication. 

o 

o 



SENATE JUDICIARY COMMITTEE 

STATEMENT TO 

SENATE, No. 1164 
with committee amendments 

SfATE OF NEW JERSEY 

DATED: JUNE 2, 1994 

The Senate Judiciary Committee reports favorably and with 
committee amendments Senate Bill No. 1184. 

This bill is intended to reverse the recent decision by the New 
Jersey Supreme Court in §!!!! v. SzemRle _ N.]. _ (1994), No. 
25. decided May 12,1994. In that cue, the Court held in a 4-3 
decision that the laquale of N.J.S. 2A:84A-23 (Rule 611 of the 
Rules of Evidence), which provides a "priest-penitent" pnvilele. 
does not ellow the person who made the confasion or the 
confidential commWlication to claim the privilele and prevent the 
cleric from disclosina the communication. 

This biD amends N.J.S.A. 2A:84A-23 to specificelly provide that 
any confllllion or other communication made to a clergman shall 
be confidential IIIId that both the clellJlllan IIIId the penon makinS 
the commwUcation may claim the privile.e and prevent disclosure. 

The committee adopted amendments chanainI the wordinl of 
the biD to specify that confessions and other communications made 
to a cleric are confidential. The amendments aIIIo specificelly 
indicate that the privilese qainlt disclolure beloop to both the 
cleric and to the pel'llOll or pel'llOlll malrina the communication. In 
addition. the amendments define the teno "cleric" to mean a 
priest, rabbi. clel'lJlllan. minister or other person or practioner 
authorized to perronn similar functions of any relilion. 

..-.­

o 

o 

J 



05/271g-lmb Document 10 ~ 
00335-1 JU 0103 

SRa XX~ f}ID ~.I 
TR~ () /'1'1 

~DOPte-Oncb)'" .at ceb'cJ"cx:Ff'A ,iW-J.,iL.­-flu Dd;e d(>,.}~ h SENATE SIU COMMITTEE JUN 
21994 

to 

Senate No, 1164 
(Sponsored by Senator Cardinale) 

Ii tLE::
 
REPLACE'tIE,!\D&g..TO READ'
 
AN ACT concerning confidential communications between 
l[priests] clerics l and penitents and amending P.L.1960. c.52. 

REPLACE SECIlON J TO REAR; 
1. Section 23 of P.L.1960. c.52 (C.2A:84A-23) is amended to 

read as follows: , !CL.u,c.. -?':~\1~"'+' 
23, Rule (29]511, ~riest-peniten~1~ 
[Subject to Rule 37 (Rule 530).) An\' confession or other 

communication made to a 1[clerIDman. minister or other rer50n 
or practitioner authorized to perfonn Similar functions. of an~' 

religlonP [shall not be allowed or compelled to diSC lese a 

confeSSion or other confidential communication made to lJinl] 1[, 
in hiS] cleric in the cleric' s1 professional character. or d~ a 

splfltual advisor In the course of the dlsclpline or practice of the 
religious body to which he belongs or of the religion which' 1[heP 
the clenc professes. [nor shall he be compelled to disclose the 
confidential relations and communications between and among 
him and individuals. couples. families or groups With respect to 
the exercise of h:s p~o:esslOna; counsel:::':;: ~oicl 51.:1:1 Of' 
conflden:laj am: 1 1S sec~e:::·. oreSl!f\ec J[ThlS D~;\ liege shall no' 

be sublec: 10 \\al\e~ 1J 

;":::: ~: '~:~', ~:'~ ~;'; '~" ~o~~; ~::';o~: ~:~:~o: "~;~,l~:~~~ 
comm:":::IC?IW:: aIle s:Jall not be sublect 10 ~"al\e~

I ,:..s <:sed I:: Ihls sec::o:':. "clenc' mea:1:': i1 :J~lest. rabbI, 
i cle;:yma:: r.;::'1:s·~~ o~ o~~e~ n!!,so .... O~ :J~"c::::on~~ aUl!":o~l!eC :0 

I :le~~(j:"7i: 5::7.:.c:- f'uiH'~_~_~o~;::,_ n: w;\ :aeL:!o:-: : 

!
: 

IC~' ?~.:9E::. c jO~. 5.::1 
I 

E.l:.p:"':'.cr ,:;y\.·n?~;5 :l'. :::r.';2 ~\""I~IL 

Pro'.'lGCS tn13t (! cor.fJcc:lt:al COnH"7i:...:njC~:l()n :"':1 a Ut.' 10 a eit;j~.".fH!~

I Ca.~.nO·, ~le e:se. :oses 

o l"-7 Gnc~"",,+,ici (.", '"V~'C"11", .he.l ,~U- 0"'" ",,,,,,.,..b.,,~ 
~ ~&... INrvl5 1\.t.. C.W'It.., w...eL. VV'~~, ct~.; 

~I''V' IJ'f "l"J{~ VV' ~ W/fWu 1> ~ c-t2K'\ c.. .":. 
IN' 5j?'(d'uM ~~I~~ r~ It...f'°10Lm.Mi 

I 
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Senate Amendments 
(Proposed by Senator Cardinale) 

to 

Senate, No,1l64(lR) 
(Sponsored by Senators Cardinale and Gormley) 

REPLACE SECTION 1 TO READ: 
1. Section 23 of P.L.1960. c.52 (C.2A:84A-23) is amended to 

read as follows: 
23. Rule (29) 511. I[Priest-penitent] Cleric-penilent l privilege. 
[Subject to Rule 37 (Rule 530),) Anv confession or other 

communication made to a l[clergyman. minister or other person 
or practitioner authorized to perfonn similar functions. of any 
religion]l [shall not be allowed or compelled to disclose a 
confession or other confidential communication made to him] 1(~ 

in his] cleric in the cleric' sl professional character. or as a 
spiritual advisor in the course of the discipline or practice of the 
religious body to which he belongs or of the religion which l[heP 
the cleric professes. (nor shall he be compelled to disclose the 
confidential relations and communicalions between and among 
him and individuals. couples. families or groups with respect to 
the exercise of his professional counselling role.] shall be 
confidential and its secrecv preserved. 1[This privilege shall not 
be subject to waiver.] Confidential communications shall include 
communications between and among the cleric and individuals. 
couples. families or groups in the exercise of the cleric' s 
professional or spiritual counselling role. 

The privilege accorded to communications under this rule shall 
2pertain to past acts and shaU2 belong to both the cleric and the 
person or persons making the communication and shall not be 
subject to waiver. 

As used in this section. "cleric" means a priest. rabbi. 
clergyman. minister or other person or practitioner authorized to 
perfonn similar functions of an\' religion. 1 
(d: P. L.1981. c.303. s.2) 

STATF.:ME~" 

This bill amends !'i.l.S.A. 2A:8~A-:~3 to specifically provid~ 

that any confession or other communication made to a clergyman 
shall be confidential and thaI both the clergyman and the person 
making the communication may claIm the privilege and prevent 
disclosure. These amendments clarify that this privilege is only 
applicable to communicallons about past acts. 
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Senate Amendments 
IProposed by Senator Cardinale) 

to J. 
/

Senate, No,l164(tR) 
ISponsored by Senators Cardinale and ConnleYI 

REPLACE SECTION 1 TO READ; 

1. Section 23 of P. L.1960. c.52 IC.2A:8';A-23) is amended to 
read as follows: 

23. Rule (29) 511. I[Priest-penitent) Cleric-penitent 1 privilege. 
(Subject to Rule 37 (Rule 530),] Any confession or other 

commWlication made to a 1[clergyman. ministar or other person 
or practitioner authorized to perform similar fWlctions. of any 
religion) 1 [shall nOI be allowed or compelled to disclose a 
confession or other confidential commwlication made to him] 1[~ 

in his] cleric in the cleric's l professional character. or as a 
spiritual advisor in the course of the discipline or practice of Ihe 
religious body to which he belongs or of the religion which l(he]l 
the cleric professes. [nor shall he be compelled to disclose the 
confidential relations and commWlications between and among 
him and individuals. couples. families or groups with respecl to 
the exercise of his professional counselling role.) shall be 
confidential and its secrecy preserved. I[This privilege shall not 
be subject 10 waiver.] Confidential commWlications shall include 
communications between and among the cleric and individual!), 
couples. families or _groups in the exercise of the cleric' 5 

professional or spiritual cOWlselling role. 
The privilege accorded to cOllunWlications Wlder this rule shall 

3[2pertain to past acts and sha112~ belong to both the cleric and 
the person or persons ma"i!:!&.. the commWlication and shall not be 
subject to waiver~HoM.e\·er,.. in the event a privileged 
commWlication pertains. ~~ a future planned criminal act. the 
pri\'ilege shall belong onl~' to the cleric who may choose to waive 
the priviJege for the hmited purpose of informing a law 
enforcement oWcial of the future planned criminal act. 3 

As used in this section. ..~:_ means a priest. rabbI. 
clergyman. minister or other perso"- or practitioner authori7~d to 
perform similar fWlctions of any re.li&I~~ 1 

Icf: P.L.19B\. c.303. 5.2) 

STATEMEr\T 

ThiS oiil dlll~lIW. .... ,.5.A. ~A.o~A-:!.i IV loptlclficall)' o.ro\lde 
'CloU\.I c.. 

that any confession or other communication mad~ to a cierI) man 
. . "e~'shall be confldentlaJ and that both the C'8F~iIfI and the person 

making the communication may claim the privilege and prevent 

.j 

,/ 

disclosure. These amendments provide that if the privileged 
communication pertain.'i to a future planned criminal act. the 
privilege belongs only Ie, the deric who may choose to waive the 
priVilege for the limit. d purpose of informing a law enforcement •J official of that plannpd ullninal act. 
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to 

nate No,1l64 (3R) 
,

by Senators Cardinale and Gonnley) 

~.!Ker 
, -_ ~;~rk (3) 

- Majority leader 
- Minority leaderS 

ponsor of Aa 
8"eLAC£ SECTION I TO REAp: Sponsor of Bill 
I. Sectlun ~3 tlf P.L.l9GO. c.52 (C.2A:B"A-23) is ;.mended to 

rl~ad as follows: 
~3 Rull! (:!!ll.ill. l(Pncst-penitent) Cleric-penitent l privilege. 
(SubJect to Rule 37 (Rule 530).) Any confession or other 

communication made to a 1[clergyman. minister or other per:.on 
or praclltioner authorized to perronn similar functions. of an}' 

rellgion)l [shall not be allowed or compelled to disclose a 
confeSsion or other confidential communication made to him) 1[, 
in his) cleric in the cleric' sl profeSSional character. or as a 
spiritual advisor in the course of the discipline or practice of the 
religious body to which he belongs or of the religion which l[he]l 
the cleric professes. (nor shall he be compelled to disclose the 
confidential relatIons and communications between and among 
him and individuals. couples, families or groups with respect to 
the exercise of his professional counselling role.] shall be 
confidential and its secrec\' preserved. I[This privilege shall not 
be subject to waiver.J Confidential communications shall include 
communications between and among the cleric and individuals. 
couples. families or groups in the exercise of the cleric' s 
professional or spiritual counselling role.. 

The prh'ilege accorded to commWlications Wlder thiS rule shall 
3[2pcrtain to past acts and shall:!]3 belong to both the cleric and 
the person or persons making the communication and shall not be 
subject to Wal\'er. -l[3However. in the e\'cnt a privileged 
communication pertains to a future planned criminal act. the 
pri\'i1ege shall belong onlv to the cleric who mav choose to wai\e 
the prh'ilege for the limitcd purposc of infomling ala\\' 
enforcement official of the future planned criminal act. 3)'; 

As used In this section. "cleric" means a priest. rabbI. 
c1crg\1uan. minister or other persun or practitioner aulhonzed to 
perfonn similar functions of an, religion,1 
Icf: P.L.l981. c.303. s.:!) 

STATEME!':T 

This bill amends N.J.S.A. 2A:84A-23 to specifically provide 
that any confession or other commwlication made to a cleriC 
shall be confidential and that both the cleric and the person 
making lhe communication may claim the privilege and prevent 
disclosure. These floor amendments delete the language which 
would have provided that if the privileged communicillion 
pertained 10 a future planned criminal act. the privilege belonged 
onl}' to thc cleriC who may have chosen to wai\'e the priVilege for 
the limited purpose of informing a IIlW enforcemtmt official of 
thilt planned r.rllninal act. These floor amendments make this bill 
Identical to Assembly Bill 1'0. 1865. 
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"~dr.er 

-. - Ut:rk (3)to 

nate No.1l64 (3R)'-- Majority Leader
I 

by Senators Cardinale and Gormley) 
"__ Minority Leader 

~-- Sponsor of Aa 
REPLACE SECT/ON 1 TO RE4D: --Sponsor of Bill 
I. Section 23 of P.L.1960. c.52 (C.2A:8';A-23) is amended to 

read as follows: 
23. Rule [29]511. l[Priest-penitent) Cleric-penitent 1 privilege. 
(Subject to Rule 37 (Rule 530),] Anv confession or other 

communication made to a l[clergyman. minister or othtlr perl>on 
or practitioner authorized to perform similar functions. of an~' 

religion)! (shall nOl be allowed or compelled to disclose a 
confession or other confidential communication made to him) 1[, 
in his) cleric in the cleric' s 1 professional character. or as a 
spiritual advisor in the course of the discipline or practice of the 
rehgious body to which he belongs or of the religion which l(heJl 
the cleric professes. (nor shall he be compelled to disclose the 
confidential relations and c:ommunications between and among 
him and indh·iduals. couples. families or groups with respect to 
the exercise of his professional counselling role.) shall be 
confidential and its secrec~' preserved. I[This privilege shall not 
be subject to waiver.) Confidential communications shall include 
communications between and among the cleric and individuals. 
couples. families or groups in the exercise of the cleric' s 
professional or spiritual counselling role. 

The privilege accorded to communications under this rule shall 
3(lpcnain to past acts and shall2)3 belong to both the cleric and 
the person or persons making the communication and shall not be 
subject to waiver. -l[3However. in the event a privileged 
communication pertains to a future planned criminal act. the 
pri.·Hege shall belong only to the cleric who may choose to "'ai'"e 
the pri~'ilege for the limi ted purpose of informins a law 
enforcement official of the future planned criminal aCI.3J~ 

As used In thiS sec lien. "cleric" means a priest. rabbI.. 
clergvlllan. minister or other pp.rson or pmctitioner authonzed 10 

perform similar funct ions of an\" religion. 1 

(d: P.L.19B\. c.303. s.::!) 

STATEMEf\:T 

This bill amends N. J .S.A. 2A:84A-23 to specifically pro"ide 
that any confession or other commwlication made to a cleric 
shall be confidential and that both the cleric and the pp.r~on 

making the communication may claim the privilege and prevent 
disclosure. These floor amendments delete the language which 
would have pro~'ided that if the privileged communication 
pertained to a future planned criminal act. the privilege belonged 
only to the cleric who mal' have chosen to wai\'e the privilege for 
the limited purpose of informing a la\\' enforcement official of 
that planned criminal ilCt. These noor alllt:ndments milke 'his bill 
identIcal to Assembly Bill :'\0. 1865. 

-, 

• 



STATE OF NEW JERSEY 

r.\F,", ''', r IJFI·,RT\IF" 

SENATE BILL NO. 1164 

(FOURTH REPRINT) 

To the Senate: 

ADOPTEO 

SfP 19 1994 

Pursuant t~ Article V, Section I, Paragraph 14 of the New Jersey 

Constitution, I am returning Senate Bill No. 1164 (Fourth Reprint) 

with my recomrnendat1ons for reconsideration. 

A. Summary of Bill 

Senate Bill No. 1164 (Fourth Reprint) amends Evidence ~ 29, 

codified as N.J.S.A. 2A:841o.-23 and entitled the "priest-penitent 

privilege." This bill was enacted following a recent New Jersey 

Supreme Court decision, State v. Szemple, 135 N.J. 406 (1994), whic~ 

held that Eyidence Rule 29 "confers a testimonial privilege only or: 

clergypersons." 135 N.J. at 423. Under the Court's decision in 

Szemple, the penitent "need not =onsent to the disclosure of a 

confession, confidential co~unication or confidential relaticn in 

order for the clergyperson to waive the privilege." 135 N.J. at 423. 

This bill provides that any communicc'::cn ~ade by a penitent 

a cleric in the cleric's professional character shall be 

confidential. The bill prohibits a cleric and a penitent from 

waiving the privilege. 

to 

B. ReCOmmended Action 

, 
The Supreme Court based 1ts decision 1n State v. Szerele on ~~e 

ambiguous wording of the rule and what the Court ~elieved was tte 

Leglslature's intent at the time it adopted the existing statute. 

~ith the adoption of this bill, the Legislature has reconsidered the 

( I 
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question of whether a cleric may waive the contident151ity of 

certain communications or conversations with penitents. As noted. 

the bill provides that neither the cleric nor the penitent may waive 

that confidentiality. 

I agree with the Legislature as a matter ~f public policy th5t 

the power to assert the privilege should be reposed in both the 

cleric and penitent. A penitent should be able to speaK in 

confidence with his or her cleric. No less than the client in an 

attorney-client relationship or the patient in a physician-patient 

relationship, the penitent in a cleric-penitent relationship is 

entitled to expect that his or her confidences will be maintained. 

Therefore, I recommend that, for all cases except those noted below, 

the privilege accorded to communications under this rule be sUbject 

to waiver only if both the person or persons making the 

communication and the cleric consent to the waiver. 

Consistent with other privileges such as the attorney-client 

privilege, the cleric should be permitted to waive the privilege 

with respect to co~~unications concerning future criminal acts. 

Accordingly, I recommend that in cases in Which the privileged 

communication pertains to a future criminal act, the cleric alone 

may, in his or her discretion, waive the privilege. 

My other recommended 1hanges are intended to remove all 

ambiguity from the statute. 

For these reasons, I herewith return Senate Bill No. 1164
 

(Fourth Reprint) and recommend that it be amended as follows:
 

Page 1, Section 1. tines 9-37:	 Delete in its entirety and 
insert "Any communication 
made in c~ntidence to 5 
cleric in the cleric's 
protes~iona character, or as 
a spiritual advisor in the 
course or the discipline or 
practice or the reli;ious 
body to Which the cleric 
belongs or ot the reli9ion 
which the cleric professes, 
Ihall be privileged. 
Privileged communications 
shall inclu4e confessions and 
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other communications made in 
confidence between and among 
the cleric and individuals, 
couples, families, or groups
in the exercise of the 
cleric's professional or 
spiritual counseling role. 
As used in this section, 
"cleric" means a priest.
rabbi, minister or other 
person or practitioner 
authorized to perform similar 
functions of any religion. 
The privilege accorded to 
communications under this 
rule shall belong to both the 
cleric and the person or 
persons making the 
communication and shall be 
subject to waiver only under 
the following circumstances: 
(1) both the person or 
persons making the 
communication and the cleric 
consent to the waiver of the 
privilege; or (2) the 
privileged communication 
pertains to a future criminal 
act, in which case, the 
cleric alone may, but is not 
required to, waive the 
privilege ." 

!,
i 

Page 1. Section 2, Line 38:	 After "immediately" insert 
"and have prospective effect 
only" 

i 
~ 

j
Respectfully. 

I 
1 

Is/ Christine Todd Whitman 

GOVERNOR 

I 
i[seal) 
I• 
j 
I 

Attest:	 ! 
lSi Peter Verniero 

Chief Counsel to the Governor 
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