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PRE-FILED FOR INTRODUCTION IN THE 1982 SESSION

By Senators RUSSO and EWING

Ax Acr concerning capital punishment and amending N. J. S.
2C:11-3 *and N. J. S. 2C:43-7*.

Bz 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N.J. 8. 2C:11-3 is amended to read as follows:

2C:11-3. Murder. a. Except as provided in section 2C:11-4
criminal homicide constitutes murder when:

(1) The actor purposely causes death or serious bodily injury
resulting in death; or

(2) The actor knowingly causes death or serious bodily injury
resulting in death; or

(3) It is committed when the acfor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to
commit robbery, sexual assault, arson, burglary, kidnapping or
criminal escape, and in the course of such crime or of immediate
flight therefrom, any person causes the death of a person other
than one of the participants; except that in any prosecution under
this subsection, in which the defendant was not the only participant
in the underlying crime, it is an affirmative defense that the
defendant:

(a) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission thereof;
and

(b) Was not armed with a deadly weapon, or any instrument,

‘article or substance readily capable of causing death or serious

EXPLANA’HON—Maner enclosed in bold-faced brackets [thusl] in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter.
Matter enclosed in asterisks or stars has been adopted as follows:
*——Senate committee amendments adopted March 1, 1982.
**__Senate amendment adopted March 15, 1982.
#%*_GQenate amendments adopted March 29, 1982.
ss¢«__Agsembly committee amendments adopted May 20, 1982
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23 physical injury and of a sort not ordinarily carried in public places
24 by law-abiding persons; and

25 (¢) Had no reasonable ground to believe that any other par-
26 ticipant was armed with such a weapon, instrument, article or
27 substance; and

28 (d) Had ****[not]**** ****no**** reasonable ground to believe
29 that any other participant intended to engage in conduect likely to
30 result in death or serious physical injury.

31 *LIf a person is convicted under this section, the jury shall specify
32 1w writing by its verdict whether the person was convicted under
33 subsection a. (1), (2), or (3), and if under subsections a. (1) or (2),
34 the jury shall also specify if the defendant was convicted as a
35 perpetrator or as an accomplice pursuont to 2C:2-6¢. (1) (a.).]*

36 b. Murder is a crime of the first degree but a person convicted
37 of murder may be sentenced*[[, except as provided in subsection
38 c.,J* ***, except as provided in subsection c. of this section,*** by
38a the court ***[(1)J*** *[to a term of 30 years of which the person
39 must serve 15 years before being eligible for parole, or (2) as in a
40 crime of the first degree except that the maximum term for such a
41 crime of the first degree shall be 30 years. Nothing contained in this
42 subsection shall prohibit the court from imposing an extended term
43 pursuant to 2C:43-7 for the crime of murder]* ***[*to death, or
44 (2)]*** to a term of 30 years, during which the person shall not be
444 eligible for parole***[; provided, however, that nothing contained
448 in this subsection shall prohibit the court from imposing an
440 extended term pursuant to 2€:43-7 for the crime of murder.*J***
44p ***or to a specific term of years which shall be between 30 years
44w and life imprisonment of which the persom shall serve 30 years
44F before being eligible for parole***.

44¢  c. Any person convicted under subsection a. (1) or (2) ***[as a
45 perpetrator or]*** ***who committed the homicidal act by his own
454 conduct or who as*** an accomplice *[pursuant to 2C :2-6¢.(1)(a )1*
458 ***[*whoJ*** procured the commission of the offense by payment
450 or promise of payment, of anything of pecuniary value* shall be
46 sentenced **[to death or life imprisonment]** as provided here-
46a after:

47 *[(1) The court shall conduct a separate sentencing proceeding
48 to determine whether the defendant should be sentenced to death or
49 o life imprisonment. Where the defendant has been tried by a jury
50 the proceeding shall be conducted by the judge who presided at the
51 trial and before the trial jury which determined the defendant’s
52 guilt or before a jury empaneled for the purpose of the proceeding
83 if the jury which determined the defendant’s guilt has been dis-
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charged by the court. Where there has beem mo jury trial the
proceeding' shall be conducted by the judge who accepted the
defendant’s plea and by a jury empaneled for the purpose of the
proceeding.

The court may conduct the proceeding without a jury upon the
motion of the defendant and with the approval of the court and
of the State.

(2) In the sentencing proceeding the court shall disclose to the
defendant or his counsel all material contained in any presentence
report, if one has been prepared, except such material as the court
determines is required to be withheld for the protection of human
life. Presentence reports shall not be given to the jury. Any evi-
dence relevant to any of the mitigating factors set forth in para-
graph (5) may be presented by either the State or the defendant,
regardless of its admissibility under the vules governing admission
of evidence at criminal trials; but the admissibility of evidence
relevant to any of the aggravating factors set forth in paragraph
(6) shall be governed by the rules governing the admission of
evidence at criminal trials; except that evidence determined by the
court to be relevant to both an aggravating and a mitigating factor
shall be admissible regardless of its admissibility under the Rules of
Evidence. The State and the defendant shall be permitied to rebut
any evidence received at the semtencing proceeding, and shall be
given fair opportunity to present argument as to the adequacy of
the evidence to establish the existence of any of the factors set
forth in paragraph (5) or (6). The burden of establishing beyond
a reasonable doubt the existence of any of the factors set forth in
paragraph (6) is on the State. The burden of establishing by a
preponderance of the evidence the existence of any of the factors
set forth in paragraph (5) is on the defendant.

(3) The jury, or if there is mo jury, the court shall return a
special verdict specifically setting forth in writing its findings as
to the existence or nomexistence of each of the factors set forth in
paragraph (5) and as to the existence or nonexistence of each of
the factors set forth in paragraph (6), its reasons for so finding,
and its determination after weighing its findings whether the pen-
alty should be death or imprisonment.

(4) If the jury or, if there is no jury, the court finds that one or
more of the factors set forth in paragraph (6) ewists and that any
of the factors set forth in paragraph (5) which it finds exists do
not sufficiently outweigh the factors of paragraph (6) and, there-
fore, recommends that the sentence should be death, the court shall
sentence the defendant to death. If the jury, or if there is no jury,
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97 the court finds that none of the aggravating factors set forth in
98 paragraph (6) ewists, or finds that one or more of the mitigating
99 factors set forth in paragraph (5) exists sufficiently to outweigh
100 any factors under paragraph (6) which are found to exist, and
101 therefore recommends imprisonment, or if the jury is unable to
102 reach a unanimous verdict, the court shall not sentence the defen-
103 dant to death but shall impose a sentence of life imprisonment.
104  (5) The matigating factors which may be found by the court or
105 the jury if proven by a preponderance of the evidence are:
106  (a) The defendant was under the influence of extreme mental or
107 emotional disturbance but not such disturbance as to constitute a
108 defense to prosecution;
109  (b) The victim was a participant in the defendant’s conduct or
110 consented to the act;
111 (¢) The defendant was under the age of 18;
112 (d) The defendant’s capacity to appreciate the wrongfulness of
113 his conduct or to conform his conduct to the requirements of law
114 was significantly impaired, but not so impaired as to constilute a
115 defense to prosecution;
116  (e) The defendant was under unusual and substantial duress,
117 although not such duress as to constitute a defense to prosection;
118 or
119  (f) The defendant has no significant history of prior criminal
120 activity.
121 (6) The aggravating factors which may be found by the court or
122 the jury if proven beyond a reasonable doubl are:
123  (a) The defendant has previously been convicted of murder for
124 which a sentence of life imprisonment or death was imposable, or
125 murder under 2C:11-3a(3); |
126  (b) In the commission of the offense, the defendant purposely or
127 knowingly created a grave risk of death to another person in addi-
128 tion to the victim of the offense;
129  (c) The murder was commitied in an especially heinous, cruel or
130 depraved manner;
131 (d) The defendant committed the offense as consideration for the
132 receipt, or in expectation of the receipt of any thing of pecuniary
133 walue;
134 (e) The defendant committed the offense against a police or
135 other law enforcement officer, corrections employee or fireman,
136 while performing his duties or because of his status as a public
137 servant; or ' '

138  (f) The offense was committed while the defendant was engaged
139 wn the commission of, or an attempt to commit, or flight after com-
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140 matting, or attempling to commit robbery. scoual assault, arsom,
141 burglary or kidnapping.

142 (7) If the jury, or if there is no jury, the court does not find by a
143 special verdict as provided in paragraph (3) that any of the factors
144 enumerated in paragraph (6) is present or does not recommend
145 death, or if the jury is unable to reach a unanimous verdict, the
146 court shall impose a sentence of life imprisonment.

147 (8) Every judgment of conviction and sentence of death shall be
148 subject to automatic review by the Supreme Court.J*

149 (1) ***The court shall conduct a separate sentencing proceeding
150 to determine whether the defendant should be sentenced to death
1504 or pursuant to the provisions of subsection b. of this section***
1508 ****[where]**** **** Where**** the defendant has been tried
150c by a jury, the proceeding shall be conducted by the judge who pre-
150p sided at the trial and before the jury which determined the de-
151 fendant’s guilt except that, for good cause, the court may discharge
152 that jury and conduct the proceeding before a jury empaneled for
153 the purpose of the proceeding. Where the defendant has entered a
154 plea of ****[non vult**** ****guilty**** or has been tried without
155 a jury, the proceeding shall be conducted by the judge who accepted
156 the defendant’s plea ****or who determined the defendant’s
157 guilt**** and before a jury empaneled for the purpose of the pro-
158 ceeding. On motion of the defendant and with consent of the prose-
159 cuting attorney the court may conduct a proceeding without a jury.
160  (2) At the proceeding, the State shall have the burden of estab-
161 lishing beyond a reasonable doubt the existence of any aggravating
162 factors set‘ forth in paragraph (4) of this subsection. The defendant
163 shall have the burden of producing evidence of the existence of any
164 mitigating factors set forth in paragraph (5) of this subsection. The
165 State and the defendant shall be permitted o rebut any evidence
166 presented by the other party at the sentencing proceeding and to
167 present argument as to the adequacy of the evidence to establish
168 the existence of any aggravating or mitigating factor. Prior to the
169 commencement of the sentencing proceeding, or at such time as
170 he has knowledge of the existence of an aggravating factor, the
171 prosecuting attorney shall give notice to the defendant of the
172 aggravating factors which he intends to ****[rely upon]****
1724 ****prove**** in the proceeding.

173 (8) The jury, or if there is mo jury, the court shall return a
174 special verdict setting forth in writing the existence or mon-exist-
175 ence of each of the aggravating and mitigating factors set forth in
176 paragraphs (4) and (5) of this subsection. If any aggravating
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177 factor is found to exist, the verdict shall also state whether it is or
178 is not outwetghed by any one or more mitigating factors.

179  (a) If the jury or the court finds that any aggravating factor
180 exists and is not outweighed by one or more mitigating factors, the
181 court shall sentence the defendant to death.

182  (b) If the jury or the court finds that no aggravating factors
183 exist, or that any aggravating factors which exist are outweighed
184 by ome or more maligating factors, the court shall sentence the
185 defendant pursuant to subsection b. ***[(2)FJ*** ****[.J****

186  (c) If the jury is unable to reach a unanimous verdict, the
187 court shall sentence the defendant pursuant to subsection b.
1874 ****[(2).J"***

188  (4) The aggravating factors which may be found by the jury or
189 the cowrt are:

190 (@) The defendant has previously been convicted of murder;
191 (b) In the commassion of the murder, the defendant purposely or
192 knowingly created a grave risk of death to another person in addi-
193 tion to the victim;

194  (¢) The murder was outrageously or wantonly vile, horrible or
195 inhuman in that it imvolved torture, depravity of mind, or an aggra-
196 vated battery to the victim;

197 (d) The defendant commitled the murder as comsideration for
198 thc receipt, or in expectation of the receipt of any thing of pecu-
199 niary value;

199a ***(e) The defendant procured the commission of the offense by
1998 payment or promise of payment of anything of pecuniary
199¢ value;***

200  ***[(e)Y*** ***(f)*** The murder was committed for the pur-
201 pose of escaping detection, apprehension, trial, punishment or con-
202 finement for another offense committed by the defendant or
202a another; ***[or]***

203 ***[(f)J*** ***(g)*** The offense was committed while the
204 defendant was engaged in the commussion of, or an attempt to com-
205 mat, or flight after committing****[,J**** or attempting to commit
206 robbery, sexual assault, arson, burglary or kidnapping; or

207 ***L[(g)X*** ***(h)*** The defendant murdered a public ser-
208 vani, as defined in 20 :27-1, while the victim was engaged in the
209 performance of his official duties, or because of the victim’s status
209a as a public servant.

210  (5) The mitigating factors which may be found by the jury or
211 the court are:

212 (a) The defendant was under the influence of extreme mental or

213 emotional disturbance insufficient to constitute a defense to prose-

214 cution;
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(b) The victim solicited, participated in or consented to the
conduct which resulted in his death;

(c) The age of the defendant at the time of the murder;

(d) The defendant’s capacity to appreciate the wrongfulness of
his conduct or to conform his conduct to the requirements of the
law was significantly impaired as the result of mental disease or
defect or intoxication, but not to a degree sufficient to constitute
a defense to prosecution;

(¢) The defendant was under unusual and substantial duress
msufficient to constitute a defense to prosecution;

(f) The defendant has no significant history of prior criminal
activily;

***F'(g) The defendant was an accomplice to a murder committed
by another person and his participation in the homicidal act was
relatively insubstantial J***

*#*[C(R)J*** ***(g)*** The defendant rendered substantial
assistance to the State in the prosecution of another person for the
crime of murder** *[,J*** ***;*** or

2L ¥ (h)*** Any other factor which is relevant to the
defendant’s character or record or to the circumstances of the
offense.

***d. The sentencing proceeding set forth in subsection c. of this
section shall not be waiwed by the prosecuting attorney. ***

suk[d.J*** ***e.*** Every judgment of conviction which results
in a sentence of death under this section may be appealed, pursuant
to the rules of court, to the Supreme Court, which shall also deter-
mine whether the sentence is disproportionate to the penally im-
posed in similar cases, considering both the crime and the
defendant.

*2. N. J. S. 2C:43-7 is amended to read as follows:

2C :43~7. Sentence of Imprisonment for Crime; Extended Terms.

a. In the cases designated in section 2C:44-3 ****[or
2C :11-3]****, a person who has been convicted of a erime may be
sentenced to an extended term of imprisonment, as follows:

(1) ***[In the case of a crime sentenced under 2C:11-3 for a
specific term of years which shall be between 30 years and life
imprisonment, of which the person shall serve 30 years before
being eligible for parole, notwithstanding the provisions of sub-
section b.;J*** ***(Deleted by amendment, P. L. ... .. . ,
c. ... P h

(2) In the case of a crime of the first degree ***other than
murder***, for a specific termn of years which shall be fixed by the

court and shall be between 20 years and life imprisoument:
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(3) In the case of a crime of the second degree, for a term which
shall be fixed by the court between 10 and 20 years;

(4) Tn the case of a crime of the third degree, for a term which
shall be fixed by the court between 5 and 10 years;

(5) In the case of a crime of the fourth degree pursuant to
90 :43-6¢. and 20 :44-3d. for a term of 5 years.

b. As part of a sentence for an extended term and notwithstand-
ing the provisions of 2C:43-9, the court may fix a minimum term
not to exceed one-half of the term set pursuant to subsection a.
during which the defendant shall not be eligible for parole or a
term of 25 years during which time the defendant shall not be
eligible for parole where the sentence imposed was life imprison-
ment provided that no defendant shall be eligible for parole at a
date earlier than otherwise provided by the law governing parole.

¢. In the case of a person sentenced to an extended term pursuant
to 2C:43-6¢c. and 2C:44-3d., the court shall impose a sentence
within the ranges permitted by 2C :43-7a. ***[(1),J*** (2), (3), (4)
or (5) according to the degree or nature of the crime for which the
defendant is being sentenced, which sentence shall include a mini-
mum term which shall be fixed at, or between one-third and one-half
of the sentence imposed by the court or 5 years, whichever is
greater, during which the defendant shall not be eligible for parole.
‘Where the sentence imposed is life imprisonment, the court shall

impose a minimum term of 25 years during which the defendant

shall not be eligible for parole.*
*[2.]J* *3.* This act shall take effect immediately.
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PRE-FILED FOR INTRODUCTION IN THE 1982 SESSION

By Senators RUSSO and EWING

Ax Act concerning capital punishment and amending N, J. S.
2C:11-3.

Be 1T ENACTED by the Senate and General Assembly of the State
of New Jersey: “

1. N. J. S. 2C:11-3 is amended to read as follows:

2C:11-3. Murder. a. Except as provided in section 2C:11-4
criminal homicide constitutes murder when:

(1) The actor purposely causes death or serious bodily injury
resulting in death; or

(2) The actor knowingly causes death or serious bodily injury
resulting in death; or

(3) It is committed when the actor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to

commit robbery, sexual assault, arson, burglary, kidnapping or

~ criminal escape, and in the course of such crime or of immediate

flight therefrom, any person causes the death of a person other
than one of the participants; except that in any prosecution under
this subsection, in which the defendant was not the only participant
in the underlying crime, it is an affirmative defense that the
defendant:

(a) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission thereof;
and ‘ )

(b) Was not armed with a deadly weapon, or any instrument,
article or substance readily‘c‘:apable of causing death or serious
physical injury and of a sort not ordinarily carried in public places
by law-abiding persons; and ‘
~ (¢) Had no reasonable ground to believe that any other par-
ticipant was armed with such a weapon, instrument, article or
substance; and
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(d) Had not reasonable ground to believe that any other partici-
pant intended to engage in conduct likely to result in death or
serious physical injury.

If a persom is convicted under this section, the jury shall specify
wn writing by its verdict whether the person was convicted under
subsection a. (1), (2), or (3), and if under subsections a. (1) or (2),
the jury shall also specify if the defendant was convicted as a
perpetrator or as an accomplice pursuant to 20 :2-6c. (1) ( a.).

b. Murder is a crime of the first degree but a person convieted
of murder may be sentenced, except as provided in subsection c.,
by the court (1) to a term of 30 years of which the person must
serve 15 years before being eligible for parole, or (2) as in a crime
of the first degree except that the maximum term for such a crime
of the first degree shall be 30 years. Nothing contained in this
subsection shall prohibit the court from imposing an extended term
pursuant to 2C:43-7 for the crime of murder.

c. Any person convicted under subsection a. (1) or (2) as a perpe-
trator or an accomplice pursuant to 2C:2-6¢.(1)(a) shall be sen-
tenced to death or life imprisonment as prom’ded hereafter:

(1) The court shall conduct a separate sentencing proceeding to
determine whether the defendant should be sentenced to death or to
life imprisonment. Where the defendant has been tried by a jury
the proceeding shall be conducted by the judge who presided at the
trial and before the trial jury which determined the defemndant’s
guilt or before a jury empaneled for the purpose of the proceeding
if the jury which determined the defendant’s guilt has been dis-
charged by the court. Where there has been no jury trial the
proceeding shall be conducted by the judge who accepted the
defendant’s plea and by a jury empaneled for the purpose of the
proceeding.

The court may conduct the proceeding without a jury upon the
motion of the defendant and with the approval of the court and
of the State.

(2) In the sentencing proceeding the court shall disclose to the
defendant or his counsel all material contained in any presentence
report, if one has been prepared, except such material as the court
determines 1s required to be withheld for the protection of human
life. Presentence reports shall not be given to the jury. Any evi-
dence relevant to any of the mitigating factors set forth in para-
graph (5) may be presented by either the State or the defendant,
regardless of its admissibility under the rules governing admission

of evidence at criminal trials; but the admissibility of evidence

relevant to any of the aggravating factors set forth in paragraph
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(6) shall be governed by the rules governing the admission of
evidence at criminal trials; except that evidence delermined by the
court to be relevant to both an aggravating and a mitigating factor
shall be admissible regardless of its admissibility under the Rules of
Evidence. The State and the defendant shall be permitted to rebut
any evidence received at the semtencing proceeding, and shall be
given fair opportunity to present argument as to the adequacy of
the evidence to establish the existence of any of the factors set
forth in paragraph (5) or (6). The burden of establishing beyond
a reasonable doubt the existence of any of the factors set forth in
paragraph (6) is on the State. The burden of establishing by a
preponderance of the evidence the ewistence of any of the factors
set forth in paragraph (5) is on the defendant.

(3) The jury, or if there is mo jury, the court shall return a
special verdict specifically setting forth in writing its findings as
to the existence or nonexistence of each of the factors set forth in
paragraph (5) and as to the existence or nonexistence of each of
the factors set forth in paragraph (6), its reasons for so finding,
and its determination after weighing its findings whether the pen-
alty should be death or imprisonment.

(4) If the jury or, if there is no jury, the court finds that one or
more of the factors set forth in paragraph (6) exists and that any
of the factors set forth in paragraph (5) which 1t finds exists do
not sufficiently outweigh the factors of paragraph (6) and, there-
fore, recommends that the sentence should be death, the court shall
sentence the defendant to death. If the jury, or if there 1is no jury,
the court finds that none of the aggravating factors set forth in
paragraph (6) ewists, or finds that one or more of the mitigating

factors set forth in paragraph (5) exists sufficiently to outweigh

any factors under Paragraph (6) which are found to ewist, and

therefore recommends imprisonment, or if the jury is unable to

reach a unanimous verdict, the court shall not sentence the defen-
dant to death but shall impose a sentence of life imprisonment.

(5) The mitigating factors which may be found by the court or
the jury if proven by a preponderance of the evidence are:

(a) The defendant was under the influence of extreme mental or
emotional disturbance but not such disturbance as to constitute a
defense to proseculion;

(b) The victim was a participant in the defendant’s conduct or
consented to the act; .

( c¢) The defendant was under the age of 18;

| (d) The defendant’s capacity to appreciate the wrongfulness of

his conduct or to conform his conduct to the réqui}ements of law
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was stgnificantly impaired, but not so impaired as to constitute a

defense to prosecution;

{e) The defendant was under unusual and substantial duress,
although not such duress as to constitute a defense to prosection;
or , ‘ .
(f) The defendant has no significant history of prier criminal
activity. a

(6) The aggravating factors which may be found by the court or

‘the jury if proven beyond a reasonable doubt are:

(a) The defendant has previously been convicted of murder for

‘which a sentence of life imprisonment or death was imposable, of

murder under 2C:11-3a(3);

(b) In the commission of the offense, the defendant purposely or
knowingly created a grave risk of death to another person in addi-
tion to the victim of the offense; :

(¢) The murder was committed in an eap%mlly hewnous, cruel or
depraved manner; . o

(d) The defendant committed the offense as consideration for the

receipt, or in expectation of the receipt of any thing of pecuniary

value;
“(e) The defendant commitied the offense against a police or
other law enforcement officer, corrections employee or fireman,

while performing his duties or because of his status as a public
servant; or

“(f) The offense was committed while the defendant was engaged
in the commission of, or an attempt to commit, or flight after com-
mitting, or attempting to commil robbery, sexual assault, arsom,
burglary or kidnapping.

(7) If the jury, or if there is wo jury, the court does not find by a
special verdict as provided in paragraph (3) that any of the factors
enumerated in paragraph (6) is present or does mot recommend

death, or if the jury is unable to reach a unanimous verdict, the

‘court shall impose a sentence of life imprisonment. .

(8) Every judgment of conviction and sentence of death shall be
subject to automatic review by the Supreme Court.

-+ 2. This act shall take effect immediately.

'STATEMENT |
This bill restores cap1tal punishment for, certaln acts of murder,
permits a plea of guilty upon.an 1nd1ctment for murder, and

requires a separate sentencmg proceedlno for conv1ct10ns of

capltal offenses




SENATE JUDICIARY COMMITTEE
STATEMENT TO

SENATE, No. 112

STATE OF NEW JERSEY

DATED: MARCIH 1, 1982

The purpose of Senate Bill No. 112 is to reinstate eapital punishment
in New Jersey. Under the provisions of Senate Bill No. 112, as clarified
by amendments adopted by the committee, only a person who actually
commits an intentional murder, the perpetrator, and a person convicted
as an accomplice who hired the perpetrator, the procurer, would stand
in jeopardy of the death penalty. Persons convicted under the felony-
murder doctrine and persons convicted as accomplices other than as
procurers would not be eligible for capital punishment.

Under an amendment adopted by the committee, those convieted
murderers not subject to the possibility of capital punishment and those
murderers eligible for capital punishment but on whom the death penalty
is not imposed would receive a mandatory minimum sentence of 30 years
imprisonment without eligibility for parole.

Senate Bill No. 112 provides a separate post-convention proceeding
to determine whether the death penalty is imposed on a murderer eligible
for that sanction. As clarified by committee amendments, Senate Bill
No. 112 envisions that in most cases the sentencing proceeding would
take place upon return of the guilty verdiet before the judge who pre-
sided over the trial and before the jury which returned the verdict.
However, for good cause (i. e. lengthy delay caused by illness of the
defendant), the court may discharge the jury and at a later date empanel
another jury for the purpose of conduecting the sentencing proceeding.
Where there has been no jury trial, the proceeding shall he conducted
by the judge who accepted the defendant’s plea or who found the de-
fendant guilty and by a jury empanveled for the purpose of the pro-
ceeding. The judge may conduct the proceeding without a jury upon
motion of the defendant and upon approval of the court and of the
prosecution.

During this sentencing certain aggravating and mitigating factors
are to be considered by the trier of fact. As originally drafted the
prosecution had the burden of proving the existence of any aggravating
factor by a preponderance of the evidence and the defendant had the

burden of proving the existence of any mitigating factor by a pre-
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ponderance of the evidence. To aid a defendant facing the possibility
of a death sentence, the committee adopted amendments providing that
the prosecution must prove the existence of an aggravating factor be-
yvond a reasonable doubht while the defendant merely has the burden
of producing evidence with regard to anv mitigating factor. The
committee also adopted an amendment requiring the prosecution to
notify the defendant of the aggravating factors on which the prosecution
intends to rely.

A provision of Senate Bill No. 112, as originally drafted, which would
have permitted the prosecution to withhold certain information con-
tained in any pre-sentence report from the defendant was deleted as
such a provision has been held unconstitutional under recent case law.
Another provision of Senate Bill No. 112 as originally drafted which
would have made the Rules of Evidence inapplicable to evidence offered
by the defendant during the sentence proceeding was also deleted.
It was felt that inclusion of this provision could have led to the intro-
duction by the defense of totally irrelevant material solely as a delaying
tactie.

As amended by the committee, the aggravating factors to be con-
sidered during the post-conviction proceeding are as follows:
| 1. Prior conviction of murder.

2. In the commission of the offense, the defendant purposely or
knowingly created a grave risk of death to another person in
addition to the vietim of the offense.

3. The murder was outrageously or wantonly vile, horrible or in-
human in that it involved torture, depravity of mind, or an aggra-
vated battery to the vietim.

4. The defendant committed the offense as consideration for the
receipt, or in expectation of the receipt of anything of pecuniary
value.

5. The murder was committed for the purpose of escaping detection,
apprehension, trial, punishment or confinement for another offense
committed by defendant or another.

6. The offense was committed while the defendant was engaged in
the commission of, or an attempt to commit, or flight after com-
mitting, or attempting to commit robbery, sexual assault, arson,
burglary or kidnapping.

7. The defendant murders a public servant while the vietim was
engaged in the performance of his official duties, or because of the
vietim’s status as a public servant.

As amended by the committee, the mitigating factors to be considered

in the post-conviction proceeding are as follows:
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1. The defendant was under the influence of extreme mental or
emotional disturbance but not such disturbance as to constitute a
defense to prosecution.

2. The vietim was a participant in the defendant’s conduect or con-
sented to the act.

3. The age of the defendant at the time of the murder.

4. The defendant’s capacity to appreciate the wrongfulness of his
conduct or to conform his conduet to the requirements of law was
significantly impaired; but not so impaired as to constitute a
defense to prosecution.

5. The defendant was under unusual and substantial duress, although
not such duress as to constitute a defense to prosecution.

6. The defendant had no significant prior history of eriminal activity.

7. The defendant was an accomplice and his participation was rela-
tively unsubstantial.

8. The defendant rendered assistance in the prosecution of another
person for murder. ,

9. Any other factor which is relevant to the defendant’s character
or to the circumstances of the offense.

If the jury or the court finds one or more of the aggravating circum-
stances exist, and that they are not outweighed by any mitigating
factors, the death penalty would be imposed. If the jury or the court
finds that none of the aggravating factors exists, or finds that one or
more of the mitigating factors exist, sufficient to outweigh any aggra-
vating factors which may exist, the death penalty would not be imposed.
If the jury is unable to reach a unanimous verdict, the death penalty
would not be imposed.

Every judgment of convietion and sentence of death is subject to
review by the Supreme Court. As amended by the committee, in its
review, the Supreme Court would also determine whether the sentence
is disproportionate to the penalty imposed in similar cases considering
both the crime and the defendant.

By committee amendment, a new section 2 was added to Senate Bill
No. 112. Section 2 amends N. J. S. 2C:43-7 (Extended Terms of Im-
prisonment) in order to include the mandatory 30 years term of parole

in eligibility to any extended term of imprisonment imposed for murder.
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ASSEMBLY JUDICIARY, LAW, PUBLIC SAFETY
AND DEFENSE COMMITTEE

STATEMENT TO

SENATE, No. 112

[Tamp Orriciar Cory Reprint]

with committee amendments

STATE OF NEW JERSEY

DATED: MAY 20, 1982

The purpose of Senate Bill No. 112 is to reinstate capital punishment
in New J ersey. Under the provision of Senate Bill No. 112, as clarified
by amendments adopted by the Senate committee, only a person who
actually commits an intentional murder, and a person convicted as an
accomplice who hired the murderer, would stand in jeopardy of the
death penalty. Persons convicted under the felony-murder doctrine
and persons convicted as accomplices other than as procedures would
not be subject to capital punishment.

The Assembly committee amendments are technical in nature. They
correct several printing errors and clarify language in the bill.

Under an amendment adopted by the Senate committee, those con-
vieted murders not subject to the possibility of eapital punishment and
those murderers eligible for capital punishment but whom the death
pénalty is not imposed would receive a mandatory minimum sentence
of 30 years imprisonment without eligibility for parole.

Senate Bill No. 112 provides a separate post-conviction proceeding to
defermine whether the death penalty should be imposed on a murderer
for that sanction. Senate Bill No. 112 envisions that in most cases the
sentencing proceeding would take place upon return of the guilty verdiet
before the judge who presided over the trial and before the jury which
returned the verdict. However, for good cause (for example, lengthy
delay caused by illness of of the defendant), the court may discharge
the jury and at a later date empanel another jury for the purpose of
conducting the sentencing proceeding. Where there has been no jury
trial, the proceeding shall be conducted by the judge who accepted the
defendant’s plea or who found the defendant guilty and by a jury
empaneled for the purpose of the proceeding. The judge may conduct
the proceeding without a jury upon motion of the defendant and upbn
approval of the court and of the prosecution.
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STATEMENT

' These amendments clarify that any person whose
conduct directly caused an intentional murder and

anly person who procured an intentional murder through

pecuniary inducements would be subject to the death
penalty. These amendments also clarify those
murderers who are either not eligible for the death

penalty or those eligible on whom the death is not
mpriéor

imposed shall be sentenced to either 30 years i

ment with no eligibility for parole or to a term
. . . with
of years between 30 years and life imprisonment Wit
, ) y iia i 1gitional
a 30 year period of parole ineligibility. Aq@leau
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the amendments specifically add as an aggrave 9
- - ‘het to
factor to be considered in determining whether
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impose the death pénaity that the person procured
the murder through pecuniary inducements. The
amendments further state that the prosecﬁting
attorney shall not wai&e the sentencing proceediné
fequired to determine whether the death penalt

should be imposed. The remainder of the amendments

are technical.
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MARKERT. VISOTCKY, HAYTAIAN and MUZTANXT

Referred to Committee on Judiciary, Law, Public Safety

and Defense

AX Act coneerning capital punishment and amending N, J. 8.
2(:11-3.

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersei:
1.oNG4OS 20115 15 amended to read as follows:
201:11-8. Murder. a. Toixeept as provided in section 2C:11-4
criminal homicide constitutes juurder when:
(1) The aetor purporely causes death or serious hodily injury
resulting in deathi: or
(2) The actor knowingly causes death or serious hodily injurv
resulting in death: or
(3) It is committed when the actor, acting either alone or with
one or more other persons. 1g engaged 1n the eommission of. or an
attemipt to commit. or flight after committing or attempting to
eomrait robbery, sexual assault, arson, burglary, kidnapping or
eriminal eseape. and in the course of such erime or of immediate
flight therefrom, any persou causes the death of a person other
than one of the participants: except that in any prosecution under
this subsection. in which the defendant was not the only participant
in the underlying crime, it if ar affirmative defense that the
defendant:
(a) Did not commit the homicidal act or in any way solicit,
request, eommand, Importune, cause or aid the commmission
thereof: and

(b) Was not armed with a deadly weapon, or any instrument,

Msiter printed in itnlies thus is new matter.
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article or substance readily capable of causing death or serious
physical injury and of a sort not ordinarily carried in public
places by law-ahiding persons: and

(¢) llad no reasonable ground to beheve that any other par-
ticipant was armed with such a weapon. ustrument, artiele or
substance; and

(d) Had no reasonable ground to helieve that any other
participant intended to engage in conduet likelv to result in
death or serions phyvsical injury.

If a person i convicted under this section, the jury <hall specify
in writing by s verdicl whether the person was convieled under
subscetiona. (1), 02), o (3}, and 1f under subse clion a, (1) ov (2).
the jury shall also specify if the defendant was convicled as a
perpetrator or as an accomplice pursuant to 20 :2—6¢. (1) (a).

b. Murder 15 a erime of the first degree but a person eonvicted
of murder may he sentenced except as provided in subsection e, of
this scction by the court (1) to a term of 30 vears of which the
person must serve 15 vears before heing eligible for parole. or (2)
as 1n a erime of the first degree except that the maxbuam term for
such a crime of the first degree shall be 30 vears, Nothing contained
in this subsection shall prohibit the court from imposing an extended
term pursuant to 2C:43-7 for the erime of murder.

c. Any person convicted under sulcection a. (1) or (2) as a peipe-
tralor or an accomplice pursuant {o 20:2-6¢. (1) (a) shall be gen-
tenced to death or life impricsonment as provided hereafter:

(1) The court shall conduct a separate sentencing procecding to
determiie whether the defendant should be senienced to deall ov to
life imp-risonmev’z,z‘. Wilere the defendant has beew tried by a jury
the proceeding shall be conducted by the iudac who presided at the
trial and before the trial jury which determiicd the defendant’s
guilt or before a jury empaneled for the purpose of the proceeding
of the jury whiclh diievmined the defendant’s guill has been dis-
charged bu the courl. Where there has been wo qury trial the
proceedng shall be conducled by the judge who accepied the
defendant's plea and by a pury empancied for the purpose of the
proceeding.

The court may conduct the proceeding without a qury wpon the
meotion of the defendant ard witl the approval of the courl and of
the State.

(2, In the sentencing proceeding the court chall disclose to the
defendant ¢r his cowncel ol wmalerial contaiin g 1 any porosentence

reporl 1f ore ha< been prepaved. cxcept cucl: material as the court

-

determines i requived to be witlheld for the profection of human
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65 life. Presentcnce reports shall mot be given to the jury. Any evi-
66 dence relevant Lo any of the mitigating factors set forth in para-
67 arvopl (5) mow be precented by either the Stete or the defendant,
6%  regerdless of tts adnissibility wunder the rules governing admission
69  of ewvidence at erimwnal trials; but the admissibility of evidence
0 rcievant to any of the aggravating factors set forth wm paragraph

71 (6} shall be governcd by the rules governing the admission of

T8 ewvidence el ¢rimunal trials; except that evidence delermined by the
75 court tu Le relevant to both an aggravating and a mitigating factor
T4 shall be adwissible regardless of its admissthilify under the Rules of
75  Evidence. The State and the defendant shall be permitied to rebut
76 awy evidence recerved al the senmtencing proceeding, and shall be
T given fair opportunity to present argument as to the adequacy of
T8 the evidence to estaliish the existence of any of the factors set
19 forth wn paragrapl (5) or (6). The burden of establishing beyond
&0 a reasonable doubt the existence of any of the factors set forth m

81 wparagrapl (6) s on the State. The burden of establishing by a
R2  prepouderance of the evidence the existemer of any of the factors
83 set fortk in paragrapl (5) is on the defendant.

84 (310 The qury, or if there s no jury, the court shall veturn a
8y special verdict specificalli setting forth in writing ite findings as
8G  to the existonce or wonexistence of eack of the factors sei forth in
8T paragraph 15) and as to the cristence or monezistence of each of
88 the factors set forth i paragraph (6), its reasons for so finding.
RY and s deterniwation after weiglang its findings whether the pen-
90 altv doould be death or rmprisonment.

M (4) If the gury o, 1f there is no jury, the court finds that one or
92 more of the factors set forth in pavagraph (6) exists and that any
03 of the faciors set fortli in paraaraph (5} which it finds exists do
91 wol suficiently owiuweigh the factors of paragrapl (6} and, there-
95 fore.recommiends that the senfence should be death, the courl shall
96 sentence the defendant to dealk, If the jury, or if there is no jury.
97 the cowrt finds that none of the agaravating factors set forth i
O parvagrapl (6 erists. o1 finds that! one or more of the mutigating
9 Tactors sof Torib an maracvapk (51 emistis sufficiently to outwergh
100 any factors under paregraphk (61 whick are found to exisi, and
161 Heerefars recommends impeisonnment, or 1f the gury is unalble Lo
102 reack a wngninious verdict, the court shall wot sentence the defen-
103 dart {o deatl hut choll impose a sentence of life imprisonment.

104 a0 The mitigating factors which may be found by the court or

Wi e gurw i proves by a propondergnes of the evidence are:

i

106 fq. The defondani was under the mfluence of exivenis mental
107 or emotional disturbance but mot such disturhance as to con:
108 stitule a defense to prosecution;
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(b) The victun was a willing participant in the defendant’s
conduct or conscnted to the act;

{c) The defendant was under the age of 18;

(d) The defendant was wunder unusual and substantial
duress, although not such duress as to constitute a defense to
prosecution; or

(c) The defeidant has no significant history of prior crim-
wmal activity.

(6) The aggravating fuctors which may be found by the court or

the gury of proven beyoiud a reasonable doubt are:

{a) The defendant Las previously been convicted of murder
for whicl a sentence of life wmpsiisonnient or death was im-
posable, or murder wider subsection a. (3) of this section;

(b) The defendant had a significant hisiory of assaultive
criminal conviclions;

(¢) In the commndission of the off ense, the defendant purposely
or knowingly crealed a grave risk of death to another person in
addiion to the victim of the off ense;

{d) The murder was commitied w ai especially heinous, cruel
or depraved maniier ;

(c) The defendunt committied the off ense as consideration for
the recept, or wi ewxpectation of the receipt of any thing of
pecuniary value or w the expectation that defendant would
thereby substantially reduce o+ elvminate an erpectalion of
pecuniary loss;

(f) The defendant committed the off ense agammst a police or
other law enforcement officer, corrections employee or fireman,
while performing his duties or Lecause of his stalus as a public
servant; or

(g) The defendant commaitting the off ense aganst a judicial
officer, former Judicial officer, prosecating atioruey or former
prosecuting attoruey, elected official or former elected official
wlile performing ov because the exercise of his official duties;

(h} The offense was committed while the defendani was en-
gaged i the conomiession of, ur an aticmpt iv commil, er fiight
afier committing, or attewmpting to comwind vobbery, serual
assauwll, arson, Lurglary or kideapping.

{1} The defendant commz‘}‘ted the offense for the purpose of
preverdang any persor Trone testifuma v any lawful proceed.
Vg, WMQUery, wiesiigalion o heavioeg conducied belore any
officialiy constituted body corporale and politic of this State

or any poligal subdivision thereef.

(7} If the jury, or if Lhere & %6 jury, the court does wot find by a
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152 spectal verdict as provided n paragraph (3 that any of the factors
153 enumeraled in paragraph (6) is present ov does not recommend
154 death, or if the jury ts unable to reach a umanimous verdicl, the
155 court! shall imipose a sentence of life tmprisonment.

156 (&) Every judgment of conviction and sentence of deatl: shall b
157 subject to awtomalic review by the Supreme Court.

158 19) Whencver o sentence of death is imposed pursuant fo this

159 section, the court shall afl: a specific data wponw wlich the sentence
» facl, from a

G

160 shall Le wmposed. dwy appeal, whether of law o
16 sentence of death imposed pursuant te this section, whick is based
162 upon or arises oul of evidence wivoduced or specifically excinded
163 af the trial o al tie sentencinag hearing, shall, absent a showwvig of
164 extraordivary civeumstances, be filed wo later than 15 daus prioy
165 to the date set for exccution. Any appeal based upon or arising out

166 of new evidence may e enfered at any Hme subject to the discretion

167 of the court,

Q 7 7/ ) 1 2. This aet shall tuke effeet immediately.

7
Sponf»oﬁ" STATEMENT
This bill reinstates capital punishuient in New Jersev.

Pursusnt to the provisions= of the hill. anvone who “purposely™ or

“knowingly™” commits murder and an accomphee who sohieits the

¢

eommission of such a murder, would stand in jeopardy of the death
penalty. Persons eouvieted of murder under the {elony-murder
doctrine and persons convieted of murder as aecomplices other than
as procurers would be subjeet to life nuprisomment. Those eon-
vieted murderers not subject to the possihility of capital punish-

nient would he subjeet to penalties presently provided in the code

_ for murder. 7 \
The bill establishes a separate post-convietion proceeding to
determine whether the convieted murder will be actually senteneed
to deatli or to life maprisonment. This bifureated trial situation
has heen given suhstannal support 13 recent vears as the result of
constitutional litication betors the Tnited States Supreme Court.
Where a inre trial has taken place. the sentenciuge proceeding
takes place hefore the dudee who presided over the trial and before
the Jury whieh returved the verdier, 1 ihe jury has heer dischinreed.

anotlier tury s empanelid Yor the purpose of the proceeding, Where

g heen uo jury trial the proeseding shall be eandueted n

the judge who accepted the defendant’s plea and by a jury em-

1
Tere Lia

pancled for the purpese of the procecding. The judze may conduet
the
upon approva! of the sourt and of the proseentior.

rracesding without g jury upoer matior of the defendant and

The inrv ar the
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court cousiders specific agrravating and mitigating factors, and
returns a special verdiet setting forth its findings as to the existence
or nonexistence of each of the following factors:

MiTiGATING :
(1} The defendant was under the influence of extreme mental o1

emotional disturbanee but not such distunrbanee ag to constitute a

defense to prosecution:
(2) The vietiny was & willing participant 1 the defendant’s
conduct or consented to the act:
(3) The defendant was under the age of 18:
(4) The defendant was under unusual and substantial duress,

althougsh not such duress as to eonstituie a defense to proseceniion:

(5) The defendant has no significant history of prior eriminal

activity.
AGGRAVATING :
(1) The defendunt has previously been convieted of first or

second degres murder, for whieh a sentenee of Life tmprisonment or

death was imposahle:

{2) The defendant had a sigiificant history of assaultive eriminal

convierions;
(3) T the commission of the offense, the defendant purposely or

knowingly ereated @ grave righ of death to asother person in addi-

tion to the vietim of the offense:

{4% The narder was ecinmitted In an especially heinous, eruel

or depraved manner;
(H) The defendant commmitted thie offense as eonsideration for the
receinl. or in expectation of the reeeipt of anvthing of peecuniary

value selndine an expectation of elimination of pecuniary loss;

16y The defendun commntted t yiTense

fircman or corrections rmiploves while peri’urnzinf: his duties:

acninst a policeman.

(7 The defondant cowvnitied the offense arainet & present or

[T RN
former (o) tmdoe (b1 prosecutor or fod elecled ofiicial because of
Biz posivon:

T oo was eotinatied while the defendy
OF ah eTROTTd o st ar ﬁi;’f!ﬂ zxf"{m IS

HitiLe. o1 atteripiing to eonnd? Tobbery, rape, sodomy, arsol,
v e '
bu TEYN O IRTIRNE

M . -, - e — N * . >, e
s oTHTHITTeG To P vent a e rsan Trom pesn iy

I
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aod that they are not outweighed by o

mitigating factors. the death penalty would be imposed. I the

Y.
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jury or the eourt finds that nove of the agevavating factors exists,
or finds that one or more of the miticating factors exisi. sufficient
to outwelgh amy agoravating {actors which mav exist, the jury

shall recominend nuprisoment. I the jury s unable to reach a

unanimons verdiet, a senfenee of life imprisoiment shall be imposed.
fvery judgnient of ceuviction and sentence of death is subject
to automatic review biy the Supreme Court.

Finally, the bill contains a provision requiring certain appeals
taken from a sentenes of death to he filed at Jeast 15 davs prior
to the dafe of exeention, This provision takes account of the court's
procedural jurisdiction because no Lmit s placed on the amount
of time a defendant s given fo appeal. That 1e sulijeet to cour
risle. What this provizion does is to require a defendant raising an
appeal on «videneo introduced or specificalhv excluded at the trial

to make a timely appeal. It would seek to discourage a specific
dilatory practice so often employed by the defense in making a
last-second appeal merely to obiain a delay. Appeals based on new

evidence, of course, could be raised at any fime prior to execution.
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ADOPTED MAY 20, 1982
Sponsored by Assemblymen PATERNITI and CHINNICI

Ax Act concerning capital punishment and amending N. J. S.
2C:11-3 and N. J. S. 2C:43-7.

BE 1T eNnacTED by the Senate and General Assembly of the State
of New Jersey:

1. N. J. 8. 2C:11-3 is amended to read as follows:

2C:11-3. Murder. a. Except as provided in section 2C:11-4
criminal homicide constitutes murder when:

(1) The actor purposely causges death or serious bodilv injury
resulting in death; or

(2) The actor knowingly causes death or serious bodily injury
resulting in death; or

(3) It is committed when the actor, aeting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to
commit robbery, sexual assault, arson, burglary, kidrapping or
criminal escape, and in the eourse of such erime or of immediate
flight therefrom, an-}: person causes the death of a person other
than one of the participants; except that in any p'rosecution under
thiz subsection, in which the defendant was not the only partiei-
pant in the underlying crime, it is an afirmative defense that the
defendant:

(a) Did not eommit the homicidal act or in any way solicit,
request, eommand, importune. causc or aid the commission
thereof; and

(b) Was not armed with a deadly weapon, or any instrument,
article or substance readily capable of eausing death or serious

physical injury and of a sort not ordinarily carried in public places

by law-abiding persons; and
EXPLANATION—Mastier enciosed in bold-{aced brackets [thus] in the above bill
ix not enacted and ir intended to be omitted in the law.
Matter printed ip italies rhus is new matter.
Matter enclosed in asteriska or mars has been adopted as follows:
*—Assemblv amendments adopted June 21, 1982.
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{¢) Had no reasonable ground to helieve that any other par-
ticipant. was armed with such a weapon, iustrument, article or
substance; and

(d) Had no reasonable ground to helieve that any other partici-
pant intended to engage in econduct likely to result 1n death or
serious physical injury.

b. Murder is a erime of the first degree but a person convieted
of murder may be centenced *.* except as provided in subsection r.
of thic section, by the court [(1) to a term of 30 vears of which the
person must serve 10 vears before being eligible for parole, or (2)
as in a erinte of the firet degree except that the maximun: term for
such a erime of the first degree shall he 30 vears. Nothing contained
11 this suhsection shall prohibit the court from imposing an
extended term pursuant to 2C:43-7 for the crime of murder] to a
term of 30 years, during which the persor shall wot be eligible for
parole or to a specific term of years which shall be between 30 years
and lifc imprisonment of whiclh the person shall serve 30 years
before being eligilile for parole.

c. Any person convicled under subsection a. (1) or (2) *[of thie
section}” who cownatied the Tomierdal act by his own conduct or
who as an accomplice precured the commassion of the off ense by pay-
ment or promise of paynmeni, of anything of pecuniary value shall
Le sentenced as provided hereafler:

(1) The court shall conduct a separate centencing proceeding to
determine whether the defendant showld be sentenced to death or
pursuant to the provisions of subsection b. of this section. Where
the defendant has Leewn tried by a jury. the proceeding shall be
conducted by the judge wlic presided at the tvial and before the
gury which determined the defendant’s guilt except that, for
good causc, the court wmay disckargr that jury and conduct the
proceedinig before a jwry empaneled for the purpose of the pro-
ceeding. Where the defendani has entered a plea of guilty or has
been tried wilkout a jury. the proceeding shall Le conducted by the
gudoe whe accepted the defendant’'s plea or whe determined the
defendan?s guilt and Lefore a dury empaneled far the purpose of
the proceeding. On motion of the defendant and with consent of the
prosecuiing attorney (he corwot may conduct a proceeding without a
Jury.

o) A the procecdine e Siot <hall have the burder of estab-

N A . 1T il P e [
g regronalilc aoulit Hhe exictence of anv aanravaiing

Pioviho paranapk 4 of this subsection. The defendant
shali kave the burder of producing evidence of the existence of any
miticatiny fartors set Torik w paragraph (5) of this subsection.
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Tke State and the defendant shall ic permitied to vebut any evi-
dence presented by the other party at the sentencing proceeding and
to present argument as to the adequacy of the evidence to establish
the existence of any aggravating o1 milipating factor. Prior to the
comamencemeni of the sentencing proceeding, vr ab such time as
he has kmowledge of the existence of an aggravaling facior, the
prosecuting atiorney shall give notice to the defendant of the agora-
vating factors which he tntends to prove i the proceeding.

(3) The qury, or of there is no jury. the court shall return a
special verdict setting forth i woiling the ezistence or non-erist-
ence of each of the aggravating and mitigating factors set forth w
paragraphs (4 and (5) of this subsection. If any aggravating
factor is found to exist, the verdict skall also staie whether it 1s or
w not outweighed by any one or more mitigating factors.

(a} If the jury or the court finds that anmy aggravating factor
exists and 1s not outweighed by one or more mibigating factors, the
court shall sentence the defendant to death.

(b) If the jury or the courl finds thal wo aggravating factors
exist, or that any aggravating factors which exist are ouwtweighed
by onc or more mitigating factors, the court shall sentence the
deferdant pursuant to subsection b. *[of this section]®.

(¢} 1f the jury is unable to reach 6 wunanimous verdict, the court
shall senience the defendant pursuani to subsection b.

(4} The aggravating factors which may be found by the pury or
the court are:

(a) The defendant has previously been convicted of mwrder;

(b} Inthe commission of the murder, the defendant purposely or
knowwngly created @ grave risk of death to another person in addi-
tion to the victim;

(¢j The murder was outrageously or wantonly vile, horrible or
wmhuman i thai i mvolved torture, depravity of mind, or an aggra-
vaied battery te the vt

(d} The dcfendant commitied the murdes as consideraton for
the rveceipd, or wi expeciation of the receipt of any thiug of pecu
nigry value;

je) The defendant procured the commussion of the offense by
poyncnt or promace of pawnicid of anpthing of pecuniary value:

(1) The murder was commitied for the purpose of escaping
dotection. apprehension. triad, punishinent or confinement for
another offense commitied by the defendant or another;

{g; The of ensc was cononitted while the defendant was engaged
fr fhe commission of 0% an atiempt fo commii o flighi after com-

matting o0 aticowpting to commi! roblory sernal assault, arson,

burglary or kidrapping: o
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(k) The defendant murdered a public servant, as defined in
2C:27-1, while the victim was engaged in the performance of his
official duties, or because of the victim’s status as a public servant.

(5) The mitigating factors which may be found by the jury or
the court are:

{aj The defendant was under the wmfluence of extreme mental or
emotional disturbance *[in sufficient}* *insufficient* to comstitute
a defense to prosecution;

{b) The victim solicited, participated in or consented to the con-
duct which resulted 1% his death;

(c) The age of the defendant at the time of the murder;

(d) The defendant’s capacity to appreciate the wrongfulness of
his conduct or to conform his conduct to the requirements of the
law was significantly impaired as the result of mental disease or
defect or intozication, but mot to a degree sufficient to constitute
a defense to prosecution;

(e) The defendant was under unusual and substantial duress
msufficirnt to constituts a defense to prosccution;

(f} The defendarnt has no significant history of prior criminal
activity;

(g) The defendant rendered substantial assistance to the State
in the prosecution of another person for the crime of murder; or

(h) Any other factor whick is relevant to the defendant’s char-
acter or record or to the circumsiances of the offense.

d. The sentencing proceeding set forth tn subsection ¢. of this
section shall not be waived by the prosecuting attorney.

e. Every judgment -of conviction which results m a sentence of
death under this section may be appealed, pursuant tc the rules of
couri, to the Supreme Court, which shall also determine whether
the cemtence ts disproportionate to the penalty tmposed 1 similar
cases, considering both the crime and the defendant.

9. N.J. 8.2C:43-7 is amended to read as follows:

9(C:43-7. Sentence of Imprisenrient for Crime; Extended Terms.

a. In the cases designated in section 20:44-3 for 2C:11-3]). &
person who has been convieted of a crime may be sentenced to an
extended term of imprisonnient. as follows:

{1) [Ir the case of a crime sentenced under 2C:11-3 for a
specific term of years wlich shall be between 30 vears and life

3

imprisonment;J /1 Delcied by amendnent, P. L. e )
{(2) 1r the case of & crime of the first degrec other than murder,
for a specific term: of vears which sha!l be fixed by the court and

shal! be between 20 vears and life iniprisonment:
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(3) 1n the case of a erime of the second degree, for a term which
shall be fixed by the court hetween 10 and 20 vears:

{4) Inu the case of a crime of the third degrec. for & termi which
shall be fixed by the court between & and 10 vears:

{d) In the case of a crime of the fourth degrec pursnant to
2 :43-6¢. and 20 :44-3d. for a terni of 5 vears.

L. As part of a seutence for an extended term and notwithstand-
ing the provisions of 20 :43-9, the court may fix 2 minimum term
not to exceed one-half of the term set pursuant to subsection a.
during whicli the defendant shall not bhe eligible for parole or a
term of 20 vears during which time the defendant shall not be
eligible for parole where the sentence imposed was life imprison-
ment provided that 1o defendant shall be eligible for parole at a
date earlier than otherwise provided by the law governing parole.

c. In the case of a persou sentenced to an extended term pursuant
to 2C:43-6¢. and 20 :44-3d., the court shall impose a sentenee
within the ranges permitted by 20:43-Ta. [(1),] (2). (3). (4) or
() according to the degree or nature of the crime for which the
defendant 1s being sentenced. which sentence shall include a mini-
mun: terra which shall be fixed at, or hetween one-third and one-half
of the sentence imposed by the court or 5 vears. whichever is
greater, during which the defendant shall not be eligible for parole.
Where the sentence imposed iz life imprisonment, the court shall
impose a minimum term of 25 years during which the defendant
shall not be eligible for parole.

3. This act shall take effect 1mmediately.

&
:
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During this sentencing certain aggravating and mitigating factors
are to be considered by the trier of fact. As originally drafted the
prosecution had the burden of proving the existence of any aggravating
factor by a preponderance of the evidence and the defendant had the
burden of proving the existence of any mitigating factor by the pre-
ponderance of the evidence. To aid a defendant facing the possibility
of a death sentence, the Senate committee adopted amendments pro-
viding that the prosecution must prove the existence of an aggravating
factor beyond a reasonable doubt while the defendant merely has the
burden of producting evidence with regard to any mitigating factor.
The committee also adopted an amendment requiring the prosecution
to notify the defendant of the aggravating factors on which the prosecu-
tion intends to prove.

A provision of Senate Bill No. 112, as originally drafted, which
would have permitted the prosecution to withhold certain information
contained in any pre-sentence report from the defendant was deleted as
such a provision has been held unconstitutional under recent case law.
Another provision of Senate Bill No. 112 as originally drafted which
would have made the Rules of Evidence inapplicable to evidence
offered by the defendant during the sentence proceding was also deleted.
It was felt that inclusion of this provision could have led to the intro-
duction by the defense of totally irrelevant material solely as a delaying
tactic.

As amended by the committee, the aggravating tactors to be con-
sidered during the post-conviction proceeding are as follows:

1. Prior conviction of murder.

2. In the commission of the offense, the defendant purposely or know-
ingly created a grave risk of death to another person in addition to the
vietim of the offense.

3. The murder was outrageously or wantonly vile, horrible or in-
human in that it invelved torture, depravity of mind, or an aggravated
battery to the victim.

4, The defendant committed the offense as consideration for the
receipt, or in expectation of the receipt of anything of pecuniary value.

5. The murder was committed for the purpose of escaping detection,
apprenhension, trial, punishment or confinement for another offense
committed by defendant or another.

6. The offense was committed while the defendant was engaged in
the commission of, or an attempt to commit, or flight after committing,
or attempting to commit robbery, sexual assault, arson, burglary or

kidnapping.

7. The defendant murders a public servant while the vietim was
engaged in the performance of his official duties, or because of the
vietim’s status as a public servant.
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As amended by the committee, the mitigating factors to be considered
in the post-conviction proceeding are as follows:

1. The defendant was under the influence of extreme mental or emo-
tional disturbance but not such disturbance as to constitute a defense
to prosecution.

2. The vietim was a participant in the defendant’s conduet or con-
sented to the act.

3. The age of the defendant at the time of the murder.

4. The defendant’s capacity to appreciate the worngfulness of his
conduct or to conform his conduct to the requirements of law was
significantly impaired ; but not so impaired as to constitute a defense to
prosecution.

5. The defendant was under unusual and substantial duress, although
not such duress as to constitute a defense to prosecution.

6. The defendant had no significant prior history of eriminal activity.

7. The defendant was an accomplice and his participation was rela-
tively unsubstantial.

8. The defendant rendered assistance in the prosecution of another
person for murder.

9. Any other factor which is relevant to the defendant’s character
or to the circumstances of the offense. If the jury or the court finds
one or more of the aggravating circumstances exist, and that they are
not outweighed by any mitigating factors, the death penalty would be
imposed. If the jury or the court finds that none of the aggravating
factors exists, or finds that one or more of the mitigating factors exist,
sufficient to outweigh any aggravating factors which may exist, the
death penalty would not be imposed. If the jury is unable to reach a
unanimous verdict, the death penalty would not be imposed.

Every judgment of conviction and sentence of death is subject to
review by the Supreme Court. As amended by the committee, in its
review, the Supreme Court would also determine whether the sentence
is disproportionate to the penalty imposed in similar cases considering
both the erime and the defendant.
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FROM THE OFFICE OF THE GOVERNOR

FOR IMMEDIATE RELEASE: CONTACT: PAUL WOLCOTT
Friday, August 6, 1982 DAVID DE MAIO

The following are the major provisions of S-112, signed today by Governor
Thomas H. Kean:

¢ The bill institutes a new murder statute in the New Jersey Code of Criminal
Justice which includes a two-tiered trial procedure for impoesing the death penalty
upon a defendant charged under the new statute. |

8 A first trial to convict, either by jury or judge at the request of the
defendant, wil? te followed by a trial to sentence. Should a defendant plead guilty,
he may either be tried for sentence by the convicting judge or a specially empaneled
jury. Should he plead not guilty and be convicted by a judge, he would have the option
of a sentencing trial by the same judge or a special jury. If convicted by jury, he
could choose between a trial to sentence by the same judge and jury, a judge alone,
or a specially empaneled jury. Existing statutes providing for the dismissal of judges
and jury members would also apply.

® During the trial to senterce, the prosecution must prove that aggravating
circumstances, as defined under the bill, exist. The defense may enter evidence of
mitigating factors. If no aggravating circumstances exist, or if mitigating circumstance:
outweigh aggravating circumstances in the opinion of the judge or jury, the death penalt:
may not be imposed.

® Should the death sentence not be imposed, the convict will be subject to a
30-year minimum prison term without parole. Provis{ons exist for extended sentences.

llIn the event the death penalty is imposed, an aﬁtomatic review to determine
"proportionality" will be conducted by the State Supreme Court. The review is intended
to ensure fairness and equity under the new statute. Execution of sentence would only
follow the Court's review.

8 As with other criminal statutes, the defendant/convict would retain his or

her rights of appeal or application for clemency or commutation of sentence.
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