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P.L.1995. CHAPTER 48. aptlf'Ooed 1tI.c1t J7. J"5 

1894 S8n8te No. 712 (Flnl Reprin.' 

I AN ACT coneeminl investments by fiduciaries end amending 
2 N.J.S.3B:20-1 and N.J.S.3B:20-13. 
3 
4 BE IT ENACTED by .he Sena.e anti General A.-mbIJl 0/ 'he 
5 SIGle 0/ New "••e,: 
6 1. N.j.S.3B:20-1 is amended to read as foUows:
 
7 3B:20-1. Definitions. As used in this chapter:
 
8 a. "TnlSt instnunent" means and includes a will. deed.
 
9 .,reement. court order or other iDstnunent pursuant to which
 

10 money or other property is entnlSted to a fiduciary: 
11 b. "Fiduciary" melllS an individual or corporation !!!!!...J! 
12 authorized to act as or acts as a tnlStee. pel'lODal representative. 
13 conaervator. IU8rdian. and every other penon or corporation 
14 charged with the duty of administering a trost estate: 
15 c. "Trust 8Itate" means money or other property entrusted to 
16 a fiduciary pursuant to a trust instnnnent. will. estate of an 
17 intestate decedent or the estate of a minor or mentally 
18 incompetent person beins administered by a suaman: 
19 d. "Investments" means and includes property of every nature. 
20 real. personal and mixed. tanaible and intansible. (which persons 
21 of ordinary prudence and reasonable discretion acquire for the 
22 purpose of preservina capital and of realizins income;J and 
23 specifically includes. solely by way of description and not by way 
24 of limitation. bonds. debentures aDd other colPOrate obligations. 
25 l(real estate. morl,uesJ direct and indirect investment in equity 
26 real estate mortR8181 8IId other direct or indirect interests in 
27 real estate or investments secured by real estatel • capital stocks. 
28 common stocks. preferred stocks. diversified pools of venture 
29 capital l which otherwise could be made consistently with the 
30 standard of care required by N. ).5.3B:20-131

1 common trust 
31 funds as defined in and regulated by article 9. "Common Trust 
32 Funds.· P.L1948. c.67 (C.17:9A-36 et seq.). npurchase 
33 aareements, 1securities loan transactions secured by cash, 
34 securities issued bx the United States lOYenunent or its uencies, 
35 irrevocable bank letters of credit. whether directly or throush a 
36 bank or similar financial institution actina _ !lI!Dt or trustee,l 
37 mutual funds. and [securities of any open-end or closed-end 
38 management type) any other security issued by an investment 
39 company or investment tnlSt. whether manged or not bx third 
40 parties, resistered (pursuant to the Federal Investment Company 
41 Act of UMO.J under the "Investment Company Act of 1940," 
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1 16 U.S.C.'800-1 et !!II., .. from time to time emended. 1~
 

2 investment that is otherwile JI!!!I!iIIlbIe UDder this aablec:tion
 
3 shall be COIWidend to be unlewful dely _a.. the investment
 
4 is made indirectly throuab a partnershia trust. or other le,el
 
5 entity)
 
6 (c::f: P.L.I983. c.192. s.2)
 
7 Z. N.J.5.38:20-13 is emended to read as follows:
 
8 38:20-13. Standard of care required of fiduciary. In investing
 
9 and reinvestinl money and property of a trust and in acquiring.
 

10 retainina. ..ninl. exchqina and manasina investments. a 
11 fiduciary sball exercise (care and iudpaent WIder the 
12 circumstances then prevailins. which persons of ordinary 
13 prudence and reasonable discretion exercise in the management 
14 of and dealina with the property aad affairs of another. 
15 considerina the probable income as wen as the pt"Obable safety of 
16 capitelJ the care. skin. plUdence and dili,ence under the 
17 circwnstances then prevailinl that a prudent penan actms in a 
18 like capacity and familiar with IIUCb mattelS would use in the 
19 conduct of an enterprise of a like character and with like aims. 
20 In makins each investment. a fiduciary may, dependinJr on the 
21 nature and objectives of the portfolio. consider the whole 
22 portfolio. provided that. in makinB each investment. a fiduciary 
23 sbaU act with the reuonable expectation that the return on each 
24 investment sball be commensurate with tbe ri8k BSIOCiated with 
25 each inv88tment. If tbe fiduciary haa special skiDs or is named as 
26 the fiduciary OD the basis of representations of special skills or 
27 expertise. be is UDder a duty to exercise those skills. The 
28 fiduciary shall be UDder a duty to man,,, and invest tbe portfolio 
29 solely in the interests of the trust beneficiaries and for the 
30 exclusive purpose of providing f'mancial benefits to trust 
31 participants. 
32 (cf: N.J.5.38:20-13) 
33 3. This act shall take effect immediately. 
34 
35 
36 
37 
38 Increases authorized investments and modifies standard of care 
39 for fiduciaries. 
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SERA'!!, No. 712 

SfATE OF NEW JERSEY 

INTRODUCED MARCH 3, 1994 

By Senators SINGER and McGREEVEY 

, AN ACT conceming investments by fiduciaries and amending 
2 N.j.S.3B:20-1 and N.j.S.3B:20-13. 

" 3 
4 BE IT ENACTED by the Sentlte and General Assembly 0/ the 
5 State 0/ New Jersey: 
6 1. N.j.S.3B:20-1 is amended to read as follows: 
1 3B:20-1. Definitions. As used in this chapter: 
8 a. "Trust instrument" means and includes a will. deed. 
9 agreement, court order or other instrument pursuant to which 

10 money or other property is entrusted to a fiduciary; 
11 b. "Fiduciary" means an individual or corporation that is 
12 authorized to act as or acts as a trustee, personal representative, 
13 conservator, guardian, and every other person or corporation 
14 charged with the duty of administering a trust estate; 
15 c. "Trust estate" means money or other property entrusted to 
16 a fiduciary pursuant to a trust instrument, will, estate of an 
11 intestate decedent or the estate of a minor or mentally 
18 incompetent person being administered by a guardian; 
19 d. "Investments" means and includes property of every nature, 
20 real, personal and mixed, tanaible and intangible, [which persons 
21 of ordinary prudence and reasonable discretion acquire for the 
22 purpose of preserving capital and of realizing income;] and 
23 specifically includes, solely by way of description and not by way 
24 of limitation, bonds, debentures and other corporate obligations, 
25 real estate, mortgages, capital stocks, common stocks, preferred 
26 stocks, diversified pools of venture capital, common trust funds 
27 as defined in and regulated by article 9, "Common Trust Funds," 
28 P.L.1948, c.61 (C.l1:9A-36 et seq.), repurchase agreements, 
29 mutual funds, and [securities of any open-end or closed-end 
30 management type) any other security issued by an investment 
31 company or investment trust, whether managed or not by third 
32 parties, registered [pursuant to the Federal Investment Company 
33 Act of 1940,] under the "Investment Company Act of 1940," 15 
34 U.S.C. §800-1 et seq., as from time to time amended. 
35 (cf: P.L.1983, c.192, S.2) 
36 2. N.J.S.3B:20-13 is amended to h.ad as follows: 
31 3B:20-13. Standard of care required of fiduciary. In investing 
38 and reinvesting money and property of a trust and in acquiring, 
39 retaining, selling, exchangins and managing investments, a 
40 fiduciary shall exercise [care and judpnent under the 
41 circumstances then prevailing, which persons of ordinary 
42 prudence and reasonable discretion exercise in the management 
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1 of and dealing with the property and affairs of another, 
2 considerinl the probable incOme as well as the probable safety of 
3 capital] the care, skill, pmdence and diliaence under the 
4 circumstances then prevailina that a prudent person acting in a 
5 like capacity and familiar with such matters would use in the 

- conduct of an enterprise of a like character and with like aims. 
7 In makirur each investment, a fiduciary may, dependinJI on the 
8 natun and objectives of the portfolio, consider the whole 
9 portfolio, provided that, in makins each investment, a fiduciary 

10 shall act with the reasonable expectation that the return on each 
11 investment shall be commensurate with the risk associated with 
12 each investment. If the fiduciary has special skills or is named as 
13 the fiduciary on the basis of representations of special skills or 
14 expertise, he is under a duty to exercise those skills. The 
15 fiduciary shall be under a duty to manage and invest the portfolio 
16 solely in the interests of the trust beneficiaries and for the 
17 exclusive purpose of providing financial benefits to trust 
18 participants. 
19 (cf: N.).S.3B:20-13) 
20 3. This act shall take effect immediately. 
21 
22 
23 STATEMENT 
24 
25 The bill would make the following changes in the law governing 
26 investments by fiduciaries: 
27 1. This bill would expand the list of acceptable investments in 
28 which a fiduciary is authorized to invest trust funds to include: 
29 mortgages, repurchase agreements. mutual funds, and diversified 
30 pools of venture capital and securities or any other security 
31 issued by an investment company or investment trust registered 
32 under the federal "Investment Company Act of 1940", 15 U.S.C. 
33 §800-1 et seq. 
34 
35 

2. Currently, in managing trust funds a fiduciary is required to 
exercise: 

) 

36 "care and judgment under the circumstances then prevailing, 
37 which persons of ordinary prudence and reasonable discretion 
38 exercise in the management of and dealing with the property 
39 and affairs of another, considering the probable income as 
40 well as the probable safety of capital. " 
41 This bill would substitute language indicating that a fiduciary 
42 shall exercise: 
43 "the care, skill, prudence and diligence under the 
44 circumstances then prevailing that a prodent person acting in 

~l 
45 
46 

like capacity and familiar with such matters would use in the 
conduct of an enterprise of like character and with like 

I0 
47 
48 

aims." 
3. The bill would pennit a fiduciary to consider the nature and 

49 objectives of the whole portfolio in making an investment, 
50 provided that there is a reasonable expectation that the retum on 

1 
51 
52 

each investment is commensurate with the risk associated with 
that investment. 

J 
53 
54 

4. This bill also provides that. fiduciary h88 a duty to manllle 
a trust portfolio solely in the interests of the trust beneficiaries 
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t and for the exclusive purpose of providintl financial beneFitl to
 
2 tnJSt participants.
 
3 Punuant to P.L.t9&9. c.t, (C.62:t8A-88.1). the Director of the
 
4 Division of Investment in the Department Treuury II IUbjec:1 to
 
5 the ·Prodent Investment Law." N.J.S.A. 38:20-12 ot aeq. ThUi.
 
6 this biD would al80 chanae the Itandarel of care IOvemlnll Ihe
 
7 investment of State pension fundi.
 
e 
9 

10 
11 

12 Increases authorized invllltmenll and modifies sllUldard of care 
t3 for fiduciaries. 
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SENATE STATE MANAGEMENT. INVESTMENTS 
AND FlNANCIAL J"'STlTUTIONS COMMITIEE 

STATEMENT TO 
~. 

SENATE. No. 712 
with committee amendments 

SfATE OF NEW JERSEY 

DATED: OCTOBER 11,1994 

The Senate State Management, Investments and Financial 
Institutions Committee reports favorably and with committee 
amendments Senate. No. 112. 

This bill makes the following changes in the law governing 
investments by fiduciaries: 

1. It expands the list of acceptable investments in which a 
fiduciary is authorized to invest trust funds to include: direct and 
indirect investment in equity real estate mortgages and other direct 
or indirect interests in real estate or investments secured by real 
estate, diversified pools of venture capital which otherwise could be 
made consistently with the standard of care required by law. 
repurchase agreements. securities loan transactions secured by 
cash, securities issued by the United States govemment or its 
agencies. irrevocable bank letters of credi t, mutual funds, and any 
other security issued by an investment company or investment 
trust, whether managed or not by third parties, registered under the 
federal "Investment Company Act of 1940", 15 U.S.C.§800-1 et 
seq. The bill specifies that no permissible investment shall be 
considered to be unlawful solely because the investment is made 
indirectly through a partnership, trust or other legal entity. 

2. Currently, in managing trust funds a fiduciary is required to 
exercise: 

"care and judgment under the circumstances then prevailing, 
which persons of ordinary prudence and reasonable discretion 
exercise in the management of and dealing with the property 
and affairs of another. considering the probable income as 
well as the probable safety of capital. h 

The bill substitutes language stating that a fiduciary shall 

• 

exercise: 
., the care, skill, prudence and diligence under the 
circumstances then prevailing that a prudent person acting in 
a like capacity and familiar with such matters would use in 
the conduct of an enterprise of like character and with like 
aims. In making each investme:-t. a fiduciary may, 
depending on the nature and objectives of the portfolio, 
consider the whole portfolio. provided that, in makinB each 
investment, a fiduciary shall act with the reasonable 
expectation that the return on each investment shalJ be 
commensurate with the risk associated with each 
investment. " 

• 
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3. The bill provides that a fiduciary has a duty to manage a 
trust portfolio solely in the interests of the trust beneficiaries and 
for the exclusive purpose of providing financial benefits to trust 
participants. 

Pursuant to P.L.1959. c.t1 (C.52:18A-88.1). the Director of the 
Division of Investment in the Department Treasury is subject to the 
"Prudent Investment Law," N.}.S.A.3B:20-12 et seq. Thus. this bill 
would also change the standard of care governing the investment of 
State pension funds. 

COMMITTEE AMENDMENTS 

The committee amended the bill to: 
(I) replace the tenns "real estate" and "mortgages" with 

"direct and indirect investment in equity real estate mortgages and 
other direct or indirect interests in real estate or investments 
secur.ed by real estate" under the definition of investments; 

(2) specify that investments in diversified pools of venture 
capital be made consistently with the standard of care required by 
law; 

(3) include securities loan transactions secured by cash, 
securities issued by the United States govemment or its agencies, 
and irrevocable bank letters of credit under the definition of 
investments; and 

(4) specify that no pennissible investment shall be considered to 
be unlawful solely because the investment is made indirectly 
through a partnership, trust or other legal entity. 
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