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[SECO~ Il REPRfNT] 

SENArE COMMITTEE SUBSTITLTE FOR 

SENATE, No. 1292 

STATE OF NEW JERSEY 

ADOPTED DECE...\(EER 3. 1994 

Sponsored by Senators CO~~ORS, KENNY, 
Assemblymen Pascrell and _-\mone 

1 AN ACT concerning contracts between local government units 
2 and private firms for the provision of water supply services, 
3 supplementing Title 58 of the Revised Statutes and amending 
4 R.S.48:2-13 and P.L.1971, c.198. 
5 
6 BE IT ENACTED by the Senate and General Assembly of the 
7 State of New Jersey: 
8 1. (New section) Sections 1 through 8 of P. L. ,c. 
9 (C. )(now pending before the Legislature as this bill) shall be 

10 known and may be cited as the "New Jersey Water Supply 
11 Public-Private Contracting Act." 
12 2. (New section) The Legislature finds that it is in the public 
13 interest and the policy of the State to foster and promote by all 
14 reasonable means the provision and distribution of an adequate 
15 supply of water for the public and private uses of counties and 
16 IIIUrllClpalities and their inhabitants; that while the "New Jersey 
17 Water Supply Privatization Act," P.L.1985, c.37 (C.58:26-1 et 
18 seq.} enabled local government units to enter into long-term 
19 cont'det'i with private-sectOl firms, the time consuming 
20 prOCed\lff~~ dnd the regulatory framework required therein hav\" 
21 dissuaded private firms and local government units from entering 
22 intu contracts; that there is a need for an alternate statutory 
23 process which enables local government units to enter with 
24 privdte firms into long-tenn contracts that protect the rights and 
25 interests of residents of the local government wIit, but allow till: 

26 private firms to utilize their expertise, experience ann 'esource" 
27 to enable the local water system to comply with existmg C1'1d 
28 more stringent future requirements of the federal Clean Water 
29 Act, 33 U.S.G.§1251 et seq., the "Water Pollution Control Act, 'I 
30 P.L.1977, c.74 (C.58:10A-l et seq.) and the "Safe Drinking Water 
31 Act," P.L.1977, c.224 (C.58:12A-l et seq.); and that such 
32 contracts can adequately protect the interests of residents and 
33 water users and assure conformance with environmentally sound 
34 water quality standards. 
35 The Legislature therefore detennines that it is in the public 
36 interest to establish a comprehensive procedure rlesigTied tu 
37 authorize local government units to f'lOter into contrat t~ '",dn 

38 private firms for the financing, designing, r,om,t I'UL 'lon, 
39 improvement, operation. IIldintenance, or admi11lstratlOTl, ur allY 
40 combination thereof. of a water supply facility. 
41 3. (New section) As ubed in spctions 1 through 8 of J-l. L 
4? c. (G. ) (now W";llding hefor!' the Legislature as this bill): 
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"Board" means the New Jersey Board of Public Utili ties: 
"Department" means the New Jersey Department of 

Environmental Protection. 
"Division" means the Local Finance Board within the Division 

of Local Government Services in the Department of Community 
Affairs. 

"Governing body" means the board of chosen freeholders in the 
case of the county; the board of chosen freeholders and the 
county executive, the county supervisor or the county manager, 
as appropriate, in the case of a county organized ~)Ursuant to the 
provisions of the "Optional County Charter Law,'f P.L.1972. c.154 
(C.40:41A-l et seq.); the commission, council, board or body, by 
whatever name it may be known, having charge of the finances of 
the municipality, in the case of a municipality; and the 
decision-making body of an authority or commission. 

"Contract" means a long-term written agreement wherein a 
private firm agrees to provide water supply services for a public 
entity and wherein the private firm agrees to provide. during the 
term of the contract, capital expenditures on behalf of the public 
entity's water supply facilities. which p.xpenditures are set forth 
in the contract. 

"Private firm" means any privately or publicly held company 
qualified to do business in the State of ~ew Jersey that is 
financially, technically, and administratively capable of providing 
water supply services to a public entity under the terms of a 
contract entered into pursuant to P.L. ,c. (C. )(now 
pending before the Legislature as this bill). 

"Proposal document" means the document prepared by or on 
behalf of a public entity describing the water supply services that 
the public entity is considering having provided by a private firm 
pursuant to a contract. The proposal document shall include 
specific mmimum qualifications that a private finn shall meet, as 
well as the criteria that will be used by a public entity to 
evaluate a proposal submitted by a private firm. 

"Public p.ntity·' means a county. a municipality, a municipal or 
county authority or any commission or other political subdivision 
of the State, or any two or more counties, municipalities, 
municipal or county utility authori ties or any commission or other 
political subdivisions of the State. acting jointly, that are 
authorized by law to operate or maintain a public water supply 
system or to construct, rehabilitate, operate, or maintain water 
supply facilities or otherwise provide water for human 
consumption. 

"Water supply facility" means the plants, structures, or other 
real or personal property acquired, constructed or operated, or to 
be acquired, constructed or operated, by or on behalf of a public 
entity for the collection, impoundment, storage, improvement, 
treatment, filtration, conservation, protection, transmission or 
distribution of water. 

"Water supply services" means the financing, designing, 
construction, improvement, operation. maintenance, 
administration, or any combination thereof, of a water supply 
facility which services are provided pursuant to P. L. ,c. 
(C. )(now pending before the Legislature (IS thiS bill). 
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1 4. (New section) Notwithstanding the provisions of any other 
2 law, rule or regulation to the contrary, a public enti ty may enter 
3 into a contract with a private firm pursuant to P.L. ... , c .... (C .... ) 
4 (now pending before the Legislature as this bill) for the provision 
5 of water supply services. The provisions of P.L..... , c ...... 
6 (C......... )(now pending before the Legislature as this bill) shall not 
7 be deemed or interpreted to permit, nor used to accomplish, the 
8 acquisition of water supply facilities by private firms from public 
9 entities. 

10 5. (New section) a. A public entity shall publish notice of its 
11 inte~t to enter into a contract pursuant to P.L , c . 
12 (C )(now pending before the Legislature as this bill) in at 
13 least one newspaper of general circulation in the jurisdiction or 
14 service area that will receive water supply services under the 
15 tefl7..5 of a contract and one newspaper of broad regional 
16 circ:liation, at least 60 days prior to conducting the public 
17 hearing required under section 6 of P.L. , c (C )fnow 
18 pending before the Legislature as this bill). In addition, a public 
19 entity that intends to enter into a contract with a private firm 
20 for the provision of water supply services shall notify in writing 
21 the board, department and division of its intent. 
22 b. The public notice required under subsection a. of this section 
23 shall describe the type of services desired and provide the name. 
24 address and phone number of the person who can provide 
25 additional information and a proposal document to an interested 
26 party. The notice shall specify a deadline, that shall be not less 
27 than 30 days from the date of the publication of the notice for 
28 the submis:~ion of proposals by private firms to the public entity. 
29 The public entity may at any time revise the proposal document 
30 and ear:h private firm that received a proposal document shall be 
31 provided wi th the revised proposal document. 
32 c. The public enti ty shall conduct a review of the proposals 
33 submittf'd by private firms to determine which proposals meet 
34 the minimum qualifications and standards. The review shall be 
35 conducted in a manner that avoids disclosure of the contents of a 
36 proposal to any private firm submitting a comlJeting proposal. 
37 The public entity may conduct dIscussions with a private firm 
38 submitting a qualified proposal for the purpose of clarifying the 
39 information submitted in the proposal. The public entity may at 
40 any time revise its proposal document after the review of the 
41 submitted proposals if it notifies sImultaneously and in writing 
42 each private firm that submitted a proposal of the revision and 
43 provides a uniform time within which a firm may submit a revised 
44 proposal for review. 
45 d. A public entity shall select one qualified proposal from 
46 among those submitted. The public entity shall negotiate a 
47 contract with the private firm that submitted the selected 
48 proposal. If the public entity is unable to negotiate a satisfactory 
49 contract with the selected private firm, it may select another 
50 qualified proposal from among those submitted and proceed to 
51 negotiate a contract with the private firm that submitted the 
52 proposal. The public entity shall set forth in writing the reasons 
53 for the selection of the qualified proposal submitted by the 
54 private firm with which the public entity has negotIated a 
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1 proposed contract and shall make this document available to the 
2 public along with the proposed contract upon request and during 
3 the public hearing conducted pursuant to section 6 of P.L. ....... , 
4 c .... (C.......}(now pending before the Legislature as this bill). 
5 e. A contract entered into pursuant to P.L. , c .. 
6 (C )(now pending before the Legislature as this bill) shall 
7 include provisions addressing the following: 
8 (1) The charges, rates, fees or formulas to be used to 
9 determine the charges, rates, or fees to be charged by the public 

10 entity for the water supply services to be provided. 
11 (2) The allocation of the risks of financing and constructing 
12 planned capital additions or upgrades to existing water supply 
13 facilities. 
14 (3) The allocation of the risks of operating and maintaining the 
15 water supply faciLy. 
16 (4) The allocatIon of the risks associated with circumstances 
17 or occurrences beyond the control of the parties to the contract. 
18 (5) The defaulting and termination of the contract. 
19 (6) The employment of current employees of the public entity 
20 whose positions or employment will be affected by the terms of 
21 the contract. 
22 (7) The private firm' s authority and the extent, or the 
23 procedures for the use, of that authority to initiate, negotiate 
24 and finalize the terms for a bulk sale of surplus water. The 
25 contract shall either grant the pmiate firm such authority or 
26 specifically state that the firm is denied that authority. 1Nothing 
27 in P. L_.__, c. (C. )(now before the Legislature as this bili 
28 shalt~~ 2[~~Qnstrured] construed2 to authorize a public entity that 
29 entp.~ _mto d contract pursuant to P.L. ,c. (C. )(now 
30 bf'forp ..thp~,J~egislature as this bill) to provide for the bulk sale 2.!. 
31 lea~? or transfer of water 2[to a private firm]2 if the water 
32 being 2[transfereg] transferred, leased2 or sold has been supplied 
33 to thy~public entity either by the New Jersey Water Supply 
34 Authority or bY,the North Jersey 2[water supply district] District 
35 Water Supply Commission2, unless the authority pursuant to 
36 P.L.1 981, ~.293 fC.58: 1B-1 et seq.) or the district pursuant to 
37 R.S.58:5-1 et seq., as appropri~~has agreed to the bulk 
38 2[transfer or] sale, lease or transfer2~ 1 
39 (8) The requirements for the provision of a performance bond 
40 by the private firm, if so required by the public entity. 
41 A contract may contain any other terms and conditions that 
42 have been negotiated by the public entity and the private firm. 
43 f. If a dispute over contract compliance, performance or 
44 termination cannot be resolved by the public entity and the 
45 private firm pursuant to the procedures set forth in the contract, 
46 either party to the contract may file with the Superior Court 
47 which has appropriate jurisdiction a request for an order either to 
48 terminate the contract based on the reasons stated in the request 
49 or for an order for other appropriate relief to the dispute. The 
50 court may take such action as it may deem necessary to 
51 facilitate the expeditious resolution of the dispute and an 
52 expedi tious response to the request, including ordering the parties 
53 to undertake a dispute resolution or mediation process. The court 
54 shall use. as it deems necessary, the services of a financial expert 
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1 in the area of water supply service contracts in its analysis of the 
2 contract and the issues before it. Within 90 days after the filing 
3 of a request, the court shall either grant the request or deny the 
4 request. If the request is granted, the court shall order such 
5 appropriate relief measures or remedies as it deems appropriate 
6 and necessary. 
7 g. A public entity that has negotiated a contract with a 
8 private firm pursuant to P.L. ..... c .... (C ...... )(now pending before 
9 Legislature as this bill) shall obtain the written opinion of bond 

10 counsel as to effec~ of the contract on the tax exempt status of 
11 existing and future financing instruments executed by the public 
12 entity given the terms of the contract and the federal laws or 
13 regulations concerning this matter. 
14 h. If a public entity entering a contract consists of multiple 
15 municipalities. a concession fee or other monetary benefit paid 
16 by a private firm as a result of the contract shall be paid directly 
17 to the municipalities constituting that public entity. Any 
18 concession fee or monetary benefit paid by a private firm to a 
19 public entity shall be used for the purpose of reducing or 
20 off-setting property taxes. 
21 6. (:'-Jew section) a. A public entity that intends to enter into 
22 a contract with a private firm for the provision of water supply 
23 services pursuant to P.L. . c. (C. )(now pending before the 
24 Legislature as this bill) shall conduct a public hearing on the 
25 proposed contract negotiated pursuant to section 5 of P.L. 
26 c. (C. )(now pending before the Legislature as this bill). A 
27 public entity shaH also conduct pursuant to this section a public 
28 hearing on revisions to a contract required by subsection b. of 
29 section 7 of P.L. , c (C )(now pending befort:: the 
30 Legislature as this bill) or on substantial amendments to a 
31 contract as required by subsection g. of section 7 of P.L..... , 
32 c .... (C. .. .. .)(now pending before the Legislature as this bill). 
33 b. The public entity shall provide at least 14 days' prior notice 
34 of the public hearing by publication in at least one newspaper of 
35 general ci rculation in the jurisdic t lOn or service area of the 
36 public entity to be served under the terms of the proposed 
37 contract. The publication shall include notice of the date, time 
38 and place of the public hearing, notice of the place at which 
39 copies of the proposed contract will be available for public 
40 inspection, and the times during which such inspection will be 
41 permitted. The notice shall specifically state whether any 
42 concession fee or monetary benefit will be paid by a private firm 
43 to the public entity as a result of the contract for water supply 
44 services. the monetary amount of the fee or benefit and the 
45 potential impact of the fee or benefit on the charges, rates or 
46 fees which will be paid for the supply of water by water users in 
47 the jurisdiction or service area that will receive the water supply 
48 services pursuant to the terms of the contract. 
49 c. At the public hearing. the public entity shall explain the 
50 terms and conditions of the propfJ~ed cont ract and shall answer 
51 questions raised by prospecti\e con~umer5 and other interested 
52 parties. The public enti ty shaH explam during the hearing the 
53 charges, rates or fees that will or may be charged by the public 
51 entity for the supply of water i:IS a result of the proposed 
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1 contract. In addition, the entity shall explain any concession fee 
Z or monetary benefit to be paid by a private firm to the public 
3 entity as a result of the contract for water supply services, the 
4 monetary amount of the fee or benefit and the potential impact 
5 of the fee or benefit on the charges, rates or fees which will be 
6 paid for the supply of water by water users in the jurisdiction or 
7 service area that will receive the water supply services pursuant 
8 to the terms of the contract. 
9 d. The public entity shall produce a verbatim record of the 

10 public hearing. The record of t!:e public hearing shall be kept 
11 open for a period of seven days following the conclusion of the 
12 hearing, during which time interested parties may submit written 
13 statements to be included in the hearing report. The public 
14 entity shall prepare a written hearing report, which shall include 
15 a copy of the proposed contract, a copy of the statement setting 
16 forth the public entity's reasons for the selection of the proposal 
17 submitted by the private firm with which the entity has 
18 negotiated a contract, the verbatim record of the public hearing, 
19 written statements submitted by interested parties, a copy of the 
20 bond counsel's wri t ten opinion required pursuant to subsection g. 
21 of section 5 of P.L , c (C )(now pending before the 
22 Legislature as this bill) and a statement prepared by the public 
23 entity summarizing the major issues raised at the public hearing 
24 and the public entity's specific responses to those issues. The 
25 public entity shall make copies of the hearing report available to 
26 interested parties upon request at a cost not to exceed the actual 
27 cost of printing or copying. 
28 e, The gO\'t~rning body of a public entity that has negotiated 
29 the proposed contract shall adopt an ordinance or a resolution, as 
30 appropriate, or parallel ordinances or resolutions, as the case may 
31 be, if there is more than one governing body involved, approving 
32 the proposed contract. The ordinance or resolution may be 
33 introduced at the first meeting of the governing body of the 
34 public enti ty held after the public hearing on the proposed 
35 contract, and shall acknowledge that the agreement needs to be 
36 approved pursuant to section 7 of P.L. ,c. (C. )(now 
37 pending before the Legislature as this bill). 
38 f. Within 30 days after the close of a public hearing on a 
39 proposed contract held pursuant to subsection a. of this section 
40 and upon at least 10 days' prior written notice, the public entity 
41 shall submit pursuant to section 7 of P.L..... , c ..... (C......... )(now 
42 pending before the Legislature as this bill) an application for 
43 approval to the division and the board and shall submit the 
44 hearing report to the department for review. The board and 
45 division shall specify the form of the application to be submitted. 
46 7. (New section) a. Within 60 days of receipt of the 
47 application, the board and division shall approve, or conditionally 
48 approve, an application submitted by a public entity pursuant to 
49 subsection f. of section 6 of P.L. c (C )(now pending 
50 before the Legislature as this bill). Within 60 days of receipt of 
51 the hearing report, the department shall provide any comments 
52 on the hearing report it deems appropriate to the board, division 
53 and public entity. If the board or division fail to approve or 
54 conditionally approve the application within 60 days after 



} [2R]SCSforS1292 
7 

1 receipt, the application shall be deemed approved, unless the 
2 public entity has agreed to an extension of the period. 
3 b. If either the board or division condi tionally approves the 
4 application, the board or division shall state in writing the 
5 revision to the proposed contract that is necessary in order for it 
6 to be approved. If the board or division determines that the 
7 required revision is substantial, the public entity shall hold a 
8 public hearing on the revision and adhere to the provisions of 
9 section 6 of P.L. ,c. (C. ) (now pending before the 

10 Legislature as this bill) in so doing. A substa::tial revision shall 
11 be a change that results in an increase in the charges, rates or 
12 fees of the private firm or that materially changes other terms 
13 and conditions of the contract. The proposed revision to the 
14 contract shall be submi tted to the board, division and department 
15 15 days prior to the date of the public hearing. 
16 If the board or division determines that the required revislOn in 
17 the conditional approval is not substantial, the public entity shall 
18 submit the proposed revision to the contract to the board and the 
19 division for approval and to the department for review. The 
20 revision shall be approved if found to be consistent with the 
21 conditions set forth in the conditional approval, or disapproved 
22 with a written explanation as to why the revision is not 
23 consistent, within 15 days after the next public meeting of the 
24 board or division. 
25 c. In its review of a contract, the board shall apply the 
26 following criteria in determining whether to approve the contract: 
27 (t) The private firm entering into the contract has the 
28 financial capacity and technical and administrative experience to 
29 ensure continuity of service over the term of the contract and 
30 that tlip standards and requirements contained in the application 
31 documents concerning the financial, technical and administrative 
32 capaci ty of the private firm are necessary and sufficient to 
33 protect the public interest. 
34 (2) The terms of the contract are not unreasunable. In 
35 determining whether the terms of the contract are not 
36 unreasonable, the board shall review the fees and charges to be 
37 charged or assessed under the cont ract to determine that they 
38 are reasonable to the public entity, taking into consideration all 
39 of the obligations undertaken by the private firm and all the 
40 benefits obtained by the public entity. In making this 
41 determination, the board shall not use the traditional rate based 
42 rate of return methodology. 
43 (3) The franchise customers of a public utility participating in a 
44 contract are protected from the risks of the proposed contract 
45 and that they are not subsidizing the contract. If a private firm 
46 is not a public utility, the board shall ensure that under the terms 
47 of the proposed contract the users of water outside of the 
48 jurisdiction or service area that will receive water supply 
49 services under the contract are also protected from the risks of 
50 the contract and that water users outside the jurisdiction or 
51 service area are not subsidizing the contract through increased 
52 charges, rates or fees for the supply of water. 
53 (4) The contract contains the provisions required by paragraphs 
54 (1), (2) and (6) of subsection e. of section 5 of P.L..... , 
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1 c (C )(now pending before the Legislature as this bill). 
2 Upon approval of a contract as proposed or as revised in 
3 response to a conditional approval, the jurisdiction of the board 
4 over the contract shall terminate until or unless the contract is 
5 amended to change the formula or other basis of determining 
6 charges contained therein. 
7 d. In its review of a contract, the division shall apply the 
8 following criteria in determining whether to approve the contract: 
9 (1) The terms of the proposed contract do not materially 

10 impair the ability of the public entity to punctually pay principal 
11 and interest due on its outstanding indebtedness and to supply 
12 other essential public improvements and services. 
13 (2) A concession fee or other monetary benefit paid by a 
14 private firm as a result of the contract is paid directly to the 
15 municipalities constituting that public entity, if a public entity 
16 consisting of multiple municipalities has entered into a contract. 
17 Any concession fee or monetary benefit paid by a private finn to 
18 a public enti ty is used for the purpose 10 f1 reducing or 
19 off-setting property taxes. 
20 (3) The 1[partnership agreement] contr'l~l contains the 
21 provisions required by paragraphs (3), (4), (5), (7) and (8) of 
22 subsection e. of section 5 of P. L. .... , c ...... (C ......... )(now pending 
23 before the Legislature as this bill). 
24 The division shall also review and specifically approve any 
25 contract provision pursuant to which a public entity will or may 
26 execute a financing instrument for the purposes set forth in the 
27 contract. 
28 e. The b~ard or division may provide the public en tity wi th any 
29 non-binning comments or advice during or after the review of the 
30 application as the board or division deem appropriate. 
31 f. The board or division shall assess and the applicant shall pay 
32 a fee equal to the cost incurred by the board or division for an 
33 analysis of an application by an independent person who has 
34 expertise in the area of water supply services if during the review 
35 of an application the board or division determine that such an 
36 analysis is required and a person with the required expertise is 
37 not readily available from within any executive department of 
38 the State government. 
39 g. If 1[a contract is amended by]! the public entity land 
40 private firm would like to amend a contract1 after approval 10 f 
41 an application1 by the board and division, the public entity shall 
42 submit l[such] proposed1 amendments to the board and division 
43 l[within 10 days after the amendment is agreed to by the parties] 
44 for approval and to the department for review. At the next 
45 public meeting of the board and of the division after receipt of 
46 proposed amendments, the board and the division shall detennine 
47 whether the proposed amendments are substantial1 . If the 
48 amendments are substantial in nature as detennined by l[the 
49 public entity] either the board or the division1 , the public entity 
50 shall conduct a hearing pursuant to section 6 of P.L.... , c ..... 
51 (C....... )(now pending before the Legislature as this bill) 1[and 
52 secure the approval of the board and division for the amended 
53 contract]. Within 60 days of the re<:;eipt of proposed amendments 
54 that are not determined to be substantial, or within 60 days Qf 
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1 the receipt of an application for approval of proposed 
2 amendments that are determined to be substantial, the board and 
3 division shall approve or conditionally approve the amendments1 

4 in accordance with the applicable procedures established for 
5 l[obtaining anP approval of an original contract pursuant to 
6 section 7 of P.L. ... , c..... (C....... )(now pending before the 
7 Legislature as this bill). 
8 8. (New section) In order to pay its part of the cost of the 
9 water supply facility, a public entity may issue bonds in 

10 accordance with the -Local Bond Law," N.} .S.40A:2-1 et seq. If 
11 a public entity enters into a financing instrument the proceeds of 
12 which are used by the private firm for a capital expenditure for 
13 the benefit of a water supply facility, the expenditure of the 
14 funds provided by the public entity shall be in compliance with 
15 applicable public contracting statutes. 
16 19. (New section) Nothwithstanding any other provision of 
17 P.L. ,c. (C. )(now before the Legislature as this bill) 
18 whenever a private firm enters into a contract with a public 
19 entity to provide water supply services pursuant to P.L. ,c. 
20 (C. )(now before the Legislature as this bill), and that public 
21 entity operates water supply facilities, in accordance with the 
22 provisions of N.}.S.40A:31-4, within another public entity, the 
23 private finn or public entity shall be subject to thf:'~. jurisdiction, 
24 regulation and control of the Board of Public Utilities as provided 
25 in N.J.S.40A:31-23, to the extent the private firm or public 
26 entity operates a water supply facilities within that another 
27 public entity..:.l 
28 1[9.J 10. 1 R.S.48:2-13 is amended to read as follows: 
24 '18:2-13. The board shall have general supervision and 
~o regulation of and jurisdiction and control over all public utilities 
31 as hereinafter in this section defined and their property, property 
32 rights, eqllipment, facilities and franchises so far as may be 
33 np.r:essary for the purpose of carrying out the provisions of this 
34 Title. 
35 The term "public utility" shall include every individual, 
36 copartnership, association, corporation or joint stock company, 
37 their lessees, trustees or receivers appointed by any court 
38 whatsoever, their successors, heirs or assigns, that now or 
39 hereafter may own, operate, manage or control within this State 
40 any railroad, street railway, traction railway, autobus, charter 
41 bus operation, special bus operation, canal, express, subway, 
42 pipeline, gas, electric light, heat, power, water, oil, sewer, solid 
43 waste collection, solid waste disposal, telephone or telegraph 
44 system, plant or equipment for public use, under privileges 
45 granted or hereafter to be granted by this State or by any 
46 political subdivision thereof. 
47 Nothing contained in this Title shall extend the powers of the 
48 board to include any supervision and regulation of, or jurisdiction 
49 and control over any vehicles engaged in ridesharing 
50 arrangements with a maximum carrymg capacity of not more 
51 than 15 passengers. including the drivel, where the transportation 
52 of passengers is incidental to the purpose of the driver or any 
53 vehicles engaged in the transportation of passengers for hire in 
54 the mannPf and form commonly called taxicab service unless such 
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1 service becomes or is held out to be regular service between 
2 stated termini; hotel buses used exclusively for the transportation 
3 of hotel patrons to or from local railroad or other common 
4 carrier stations, including local airports, or bus employed solely 
5 for transporting school children and teachers, to and from school, 
6 or any autobus with a carrying capacity of not more than 10 
7 passengers now or hereafter operated under municipal consent 
8 upon a route established wholly within the limits of a single 
9 municipality or with a carrying capacity of not more than 20 

10 passengers operated under municipal consent upon a route 
11 established wholly within the limits of not more than four 
12 contiguous municipalities within any county of the fifth or sixth 
13 class, which route in either case does not in whole or in part 
14 parallel upon the same street the line of any street railway or 
15 traction railway or any other autobus route. 
16 Except as provided in section 7 of P.L. ,c. ,(C. ) (now 
17 pending before the Legislature as this bill), the board shall have 
18 no regulatory authority over the parties to a contract negotiated 
19 between a public entity and a private finn pursuant to P.L..... , 
20 c..... (C........ )(now pending before the Legislature as this bill) in 
21 connection with the perfonnance of their respective obligations 
22 thereunder. Nothing contained in this title shall extend the 
23 powers of the board to include any supervision and I:~gulation of, 
24 or jurisdiction and control over, any public-private contract for 
25 the provision of water supply services established pursuant to 
26 P.L., c. (C. ) (now pending before the Legislature as this bill). 
27 (cf: P.L.1981, c.413, s.10) 
28 1[10.].!...1.1 Section 2 of P.L.1971, c.198 (C.40A:11-2) is 
29 amended to read as follows: 
30 2. As u~ed herein the following words have the following 
31 definitions, unless the context otherwise indicates: 
32 (1) "Contracting unit" means: 
33 (a) Any county; or 
34 (b) Any municipality; or 
35 (c) Any board, commission, committee, authority or agency, 
36 which is not a State board, commission, committee, authority or 
37 agency, and which has administrative jurisdiction over any 
38 district other than a school district, project, or facility, included 
39 or operating in whole or in part, within the territorial boundaries 
40 of any county or municipality which exercises functions which are 
41 appropriate for the exercise by one or more uni ts of local 
42 government, and which has statutory power to make purchases 
43 and enter into contracts or agreements for the perfonnance of 
44 any work or the furnishing or hiring of any materials or supplies 
45 usually required, the cost or contract price of which is to be paid 
46 with or out of public funds. 
47 The term shall not include a private firm that has entered into 
48 a contract with a public entity for the provision of water supply 
49 services pursuant to P.L. ,c. (C. ) (now pending before the 
50 Legislature as this bill). 
51 (2) "Governing body" means: 
52 (a) The governing body of the county, when the purchase is to 
53 be made or the contract or agreement is to be entered into by, or 
54 in behalf of, a county; or 
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1 (b) The governing body of the municipality, when the purchase 
2 is to be made or the contract or agreement is to be entered into 
3 by, or on behalf of, a municipality; or 
4 (c) Any board, commission, committee, authority or agency of 
5 the character described in subsection (l)(c) of this section. 
6 (3) "Contracting agent" means the governing body of a 
7 contracting unit, or any board, commission. committee, officer, 
8 department, branch or agency which has the power to prepare the 
9 advertisements, to advertise for and receive bids and, as 

10 permitted by this act, to make awards for the contracting unit in 
11 connection with purchases, contracts or agreements. 
12 (4)" Purchase" is a transaction, for a valuable consideration, 
13 creating or acquiring an interest in goods, services and property, 
14 except real property or any interest therein. 
15 (5) "Materials" includes goods and property subject to chapter 
16 2 of Title 12A of the New Jersey Statutes, apparatus, or any 
17 other tangible thing, except real property or any interest therein. 
18 (6)" Professional services" means services rendered or 
19 performed by a person authorized by law to practice a recognized 
20 profession, whose practice is regulated by law, and the 
21 performance of which services requires knowledge of an advanced 
22 type in a field of learning acquired by a prolonged formal course 
23 of specialized instruction and study as distinguished from general 
24 academic instruction or apprenticeship and training. Professional 
25 services may also mean services rendered in the performance of 
26 work that is original and creative in character in a recognized 
27 field of artistic endeavor. 
28 (7) ,. Extraordinary unspecifiable services" means services 
29 which are specialized and qualitative in nature reqmrmg 
30 expertise. extensive training and proven reputation in the field of 
31 endeavor. 
32 (8)" Project" means any work, undertaking, program, activity, 
33 development, redevelopment, construction or reconstruction of 
34 any ilrea or areas. 
35 (9)" Work" includes services and any other activity of a 
36 tangible or intangible nature perfornled or assumed pursuant to a 
37 contract or agreement with a contracting unit. 
38 (10) "Homemaker--home health services" means at home 
39 personal care and home management provided to an individual or 
40 members of his family who reside with him, or both, necessitated 
41 by the individual's illness or incapacity. "Homemaker--home 
42 health services" includes, but is not limited to, the services of a 
43 trained homemaker. 
44 (11) "Recyclable material" means those materials which would 
45 otherwise become municipal solid waste, and which may be 
46 collected, separated or processed and returned to the economic 
47 mainstream in the form of raw materials or products. 
48 (12) "Recycling" means any process by which materials which 
49 would otherwise become solid waste are collected, separated or 
50 processed and returned to the economic mainstream in the form 
51 of raw materials or products. 
52 (13) "Marketing" means the marketing of designated recyclable 
53 materials source separated in a municipality which entails a 
54 marketing cost less than the cost of transporting the recyclable 
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1 materials to solid waste facilities and disposing of the materials
 
2 as municipal solid waste at the facility utilized by the
 
3 municipality.
 
4 (14) "Municipal solid waste" means all residential, commercial
 
5 and institutional solid waste generated within the boundaries of a
 
6 municipality.
 
7 (15) "Distribution" (when used in relation to electricity) means
 
8 the process of conveying electricity from a contracting unit who
 
9 is a generator of electricity or a wholesale purchaser of
 

10 electricity to retail customers or other end users of electricity.
 
11 (16) "Transmission" (when used in relation to electricity) means
 
12 the conveyance of electricity from its point of generation to a
 
13 contracting unit who purchases it on a wholesale basis for resale.
 
14 (17) "Disposition" means the transportation, placement, reuse,
 
1.;) sale, donation, transfer or temporary storage of recyclable
 
16 materials for all possible uses except for disposal as municipal
 
17 solid waste.
 
18 (d: P.L.1992, c.98, s.l)
 
19 1[11.] .!b1 Section 5 of P.L.1971, c.198 (C.40A:11-5) is
 
20 amended to read as follows:
 
21 5. Exceptions. Any purchase, contract or agreement of the 
22 character described in section 4 of P.L.1971, c.198 (C.40A:11-4) 
23 may be made, negotiated or awarded by the governing body 
24 wi thout public advertising for bids and bidding therefor if: 
25 (1) The subject matter thereof consists of: 
26 (a) (i) Professional services. The governing body shall in each 
27 instance state supporting reasons for its action in the resolution 
28 awarding each contract and shall forthwith cause to be printed 
29 oncp, in a newspaper authorized by law to publish its legal 
30 advertisements, a brief notice stating the nature, duration, 
31 service and amount of the contract, and that the resolution and 
32 contract are on file and available for public inspection in the 
33 office of the clerk of the county or municipality, or, in the case 
34 of a contracting unit created by more than one county or 
35 municipality, of the counties or municipalities creating such 
36 contracting unit; or (ii) Extraordinary unspecifiable services, The 
37 application of this exception shall be construed narrowly in favor 
38 of open competitive bidding, where possible, and the Division of 
39 Local Government Services is authorized to adopt and promulgate 
40 rules and regulations limiting the use of this exception in 
41 accordance with the intention herein expressed. The governing 
42 body shall in each instance state supporting reasons for its action 
43 in the resolution awarding each contract and shall forthwith 
44 cause to be printed, in the manner set forth in subsection (l)(a)(i) 
45 of this section, a brief notice of the award of such contract; 
46 (b) The doing of any work by employees of the contracting unit; 
47 (c) The printing of legal briefs. records and appendices to be 
48 used in any legal proceeding in which the contracting party may 
49 be a party; 
50 (d) The furnishing of a tax map or maps for the contracting 
51 party; 
52 (e) The purchase of perishable foods as a subsistence supply; 
53 (f) The supplying of any product or the rendering of any 
54 service by a public utility. which is subject to the jurisdiction of 
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1 the Board of [Regulatory Commissioners] Public Utilities or the 
2 U.S. Federal Energy Regulatory Commission or its successor, in 
3 accordance with tariffs and schedules of charges made, charged 
4 or exacted, filed with the board or commission; 
5 (g) The acquisition, subject to prior approval of the Attorney 
6 General, of special equipment for confidential investigation; 
7 (h) The printing 2[(-GL-)(-NORTH-)ocuments] of bonds and 
8 documents2 necessary to the issuance and sale thereof by a 
9 contracting unit; 

10 (i) Equipment repair service if in the nature of an 
11 extraordinary unspecifiable service and necessary parts furnished 
12 in connection with such service, which exception shall be in 
13 accordance with the requirements for extraordinary unspecifiable 
14 services; 
15 Ij) The publishing of legal notices in newspapers as required by 
16 law; 
17 (k) The acquisition of artifacts or other items of unique 
18 intrinsic, artistic or historical character; 
19 (1) Election expenses; 
20 (m) Insurance, including the purchase of insurance coverage 
21 and consultant services, which exception shall be in accordance 
22 with the requirements for extraordinary unspecifiable services; 
23 (n) The doing of any work by handicapped persons employed by 
24 a sheltered workshop; 
25 (0) The provision of any service or the furnishing of materials 
26 including those of a commercial nature, attendant upon the 
27 operation of a restaurant by any nonprofit, duly incorporated, 
28 historical society at or on any historical preservation site; 
29 (P) Homernaker--home health services performed by 
30 voluntary, nonprofit agencies; 
31 (qJ The purchase of materials and services for a law library 
32 established pursuant to R.SAO:33-14, including books, periodicals, 
33 newspapers, documents, pamphlets, photographs, reproductions, 
34 microforms, pictorial or graphic works, copyright and patent 
35 materials, maps, charts, globes, sO\md recordings, slides, films, 
36 filrnscripts. video and magnetic tapes, and other audiovisual, 
37 printed, or published material of a similar nature; necessary 
38 binding or rebinding of law library materials; and specialized 
39 library services; 
40 (r) On-site inspections undertaken by private agencies 
41 pursuant to the "State Uniform Construction Code Act,O' 
42 P.L.1975, c.217 (C.52:27D-1l9 et seq.) and the regulations 
43 adopted pursuant thereto; 
44 (s) The marketing of recyclable materials recovered through a 
45 recycling program, or the marketing of any product intentionally 
46 produced or derived from solid waste received at a resource 
47 recovery facility or recovered through a resource recovery 
48 program, including, but not limited to, refuse-derived fuel, 
49 compost materials, methane gas, and other similar products; 
50 (t) Emergency medical services provided by a hospital to the 
51 residents of a municipality or county, provided that: (a) such 
52 exception be allowed only after the governing body determines 
53 that the emergency services are available only from one provider; 
54 and (b) if the contract is awarded without advertising for bids or 
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1 bidding the governing body shall in each instance state supporting 
2 reasons for its action in a resolution awarding the contract and 
3 cause to be printed once in a newspaper authorized by law to 
4 publish its legal advertisements a brief notice stating the nature, 
5 duration, service. and amount of the contract; and (c) the 
6 contract shall be kept on file for public inspection in the office of 
7 the clerk of the municipality; 
8 (u) Contracting unit towing and storage contracts, provided 
9 that all such contracts shall be pursuant to reasonable 

10 non-exclusio~ary and non-discriminatory terms and conditions, 
11 which may include the provision of such services on a rotating 
12 basis, at the rates and charges set by the municipality pursuant to 
13 section 1 of P.L.1979, c.l0l (C.40:48-2.49). All contracting unit 
14 towing and storage contracts for services to be provided at rates 
15 and charges other than those established pursuant to the terms of 
16 this paragraph shall only be awarded to the lowest responsible 
17 bidder in accordance with the provision of the "Local Public 
18 Contracts Law- and without regard for the value of the contract 
19 therefor. Each of the aforementioned means of contracting shall 
20 be subject to any regulations adopted by the Commissioner of 
21 Insurance pursuant to section 60 of P.L.1990, c.8 (C.17:33B-47); 
22 (v) The purchase of steam or electricity from, or the rendering 
23 of services directly related to the purchase of such steam or 
24 electricity from a qualifying small power production facility or a 
:' 5 qualifying cogeneration facility as defined pursuant to 16 
26 U.S.c'§796; 
27 (w) The purchase of electricity or administrative or 
2tl dispatching services directly related to the transmission of such 
29 purchased electricity by a contracting unit engaged in the 
30 gp,m~ration of electricity; 
31 (x) The printing of municipal ordinances or other services 
32 necessaril~ incurred in connection with the revision and 
33 codi fica tion of municipal ordinances; [od 
34 (y) An agreement for the purchase of an equitable interest in a 
35 water supply facility or for the provision of water supply services 
36 entered into pursuant to section 2 of P. L.1993, c.381 (C.58:28-2), 
37 or an agreement entered into pursuant to P.L.1989, c.l09 
38 (N.J.S.40A:31-1 et al.), so long as such agreement is entered into 
39 no later than six months after the effective date of [this act] 
40 P.L.1993, c.381; or 
41 (z) A contract for the provision of water supply services 
42 entered into pursuant to P.L. c. (C. ) (now pending before the 
43 Legislature as this bill). 
44 (2) It is to be made or entered into with the United States of 
45 America, the State of New Jersey, county or municipality or any 
46 board. body. officer, agency or authority thereof and any other 
47 state or subdivision thereof. 
48 (3) The contracting agent has advertised for bids pursuant 10 

49 section 4 of P.L.1971, c.198 ffi.40A.11-4) on two occasions and 
50 (a) has received no bids on both occasions in response to its 
51 advertisement. or (b) the governing body ha!' rejected such bids on 
52 twu occasions because the contracting agent has determined that 
53 they are not reasonable as tu pnce, on the basis of cost estimates 
54 prepared for or by the contracting agent prior to the advertising 



[2R] SCS for 51292 
15 

1 therefor, or have not been independently arrived at in open 
2 competition, or (c) on one occasion no bids were received 
3 pursuant to (a) and on one occasion all bids were rejected 
4 pursuant to (b), in whatever sequence; any such contract or 
5 agreement may then be negotiated and may be awarded upon 
6 adoption of a resolution by a two-thirds affirmative vote of the 
7 authorized membership of the governing body authorizing such 
8 contract or agreement; provided. however, that: 
9 (i) A reasonable effort is first made by the contracting agent 

10 to determine that the same or equivalent materials or supplies, at 
11 a cost which is lower than the negotiated price, are not available 
12 from an agency or authority of the United States, the State of 
13 New Jersey or of the county in which the contracting unit is 
14 located, or any municipality in close proximity to the contracting 
15 unit; 
16 (ii) The terms, conditions, restrictions and specifications set 
17 forth in the negotiated contract or agreement are not 
18 substantially different from those which were the subject of 
19 competitive bidding pursuant to section 4 of [this act] of 
20 P.L.1971, c.198 (C.40A:11-4); and 
21 (iii) Any minor amendment or modification of any of the 
22 terms, conditions, restrictions and specifications, which were the 
23 subject of competitive bidding pursuant to section 4 of P.L.1971, 
24 c.198 (C.40A:11-4), shall be stated in the resolution awarding 
25 such contract or agreement; provided further, however, that if on 
26 the second occasion the bids received are rejected as 
27 unreasonable as to price, the contracting agent shall notify each 
28 responsible bidder submitting bids on the second occasion of its 
29 intention to negotiate, and afford each bidder a reasonable 
30 opportunity to negotiate, but the governing body shall not award 
31 such contract or agreement unless the negotiated price is lower 
32 than the lowest rejected bid price submitted on the second 
33 occasion by a responsible bidder, is the lowest negotiated price 
34 offered by any responsible supplier, and is a reasonable price for 
35 such work, materials, supplies or services. 
36 Whenever a contracting lmit shall determine that a bid was not 
37 arrived at independently in open competition pursuant to 
38 subsection (3) of this section it shall thereupon notify the county 
39 prosecutor of the county in which the contracting unit is located 
40 and the Attorney General of the facts upon which its 
41 determination is based, and when appropriate, it may institute 
42 appropriate proceedings in any State or federal court of 
43 competent jurisdiction for a violation of any State or federal 
44 antitrust law or laws relating to the unlawful restraint of trade. 
45 (cf: P.L.1993, c.381, s.4) 
46 1[12.] 13,1 Section 15 of P.L.1971, c.198 (C.40A:11-15) is 
47 amended to read as follows: 
48 15. All purchases, contracts or agreements for the performing 
49 of work or the furnishing of materials, supplies or services shall 
50 be made for a period not to exceed 12 consecutive months, 
51 except that contracts or agreements may be entered into for 
52 longer periods of time as follows: 
53 (1) Supplying of: 
54 (a) Fuel for heating purposes, for any term not exceeding in 
55 the aggregate. two years; 
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1 (b) Fuel or oil for use of airplanes, automobiles, motor vehicles 
2 or equipment for any term not exceeding in the aggregate, two 
3 years; 
4 (c) Thermal energy produced by a cogeneration facility, for 
5 use for heating or air condi tioning or both, for any term not 
6 exceeding 40 years, when the contract is approved by the Board 
7 of [Regulatory commissioners] Public Utili ties. For the purposes 
8 of this paragraph, "cogeneration" means the simultaneous 
9 production in one facility of electric power and other forms of 

10 useful energy such as heating or process s~eam; 

11 (2) (Deleted by amendment, P.L.1977. c.53.) 
12 (3) The collection and disposal of municipal solid waste, the 
13 collection and disposition of recyclable material, or the disposal 
14 of sewage sludge, for any term not exceeding in the aggregate, 
15 five years; 
16 (4) The collection and recycling of methane gas from a 
17 sanitary landfill facility, for any term not exceeding 25 years, 
18 when such contract is in conformance with a solid waste 
19 management plan approved pursuant to P.L.1970, c.39 (C.13:1E-1 
20 et seq.), and with the approval of the Division of Local 
21 Government Services in the Department of Community Affairs 
22 and the Department of Environmental Protection. The 
23 contracting unit shall award the contract to the highest 
24 responsible bidder, notwithstanding that the contract price may 
25 be in excess of the amount of any necessarily related 
26 administrative expenses; except that if the contract requires the 
27 contracting unit to expend funds only, the contracting unit shall 
28 award the contract to the lowest responsible bidder. The 
29 approval by the Division of Local Government Services of public 
30 bidding requirements shall not be required for those contracts 
31 exempted therefrom pursuant to section 5 of P.L.1971, c.198 
32 (C.40A:11-5); 
33 (5) Data processing service, for any term of not more than 
34 three years; 
35 (6) Insurance, for any term of not more than three years; 
36 (7) Leasing or servicing of automobiles, motor vehicles, 
37 machinery and equipment of every nature and kind, for a period 
38 not to exceed three years; provided, however, such contracts 
39 shall be entered into only subject to and in accordance with the 
40 rules and regulations promulgated by the Director of the Division 
41 of Local Government Services of the Department of Community 
42 Affairs; 
43 (8) The supplying of any product or the rendering of any 
44 service by a telephone company which is subject to the 
45 jurisdiction of the Board of [Regulatory Commissioners] Public 
46 Utilities for a term not exceeding five years; 
47 (9) Any single project for the construction, reconstruction or 
48 rehabilitation of any public building, structure or facility, or any 
49 public works project, including the retention of the services of 
50 any architect or engineer in connection therewith, for the length 
51 of time authorized and necessary for the completion of the actual 
52 construction; 
53 (10) The providing of food services for any term not exceeding 
54 three years; 
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1 (11) On-site inspections undertaken by private agencies 
2 pursuant to the "State Uniform Construction Code Act," 
3 P.L.1975, c.217 (C.52:27D-119 et seq.) for any term of not more 
4 than three years; 
5 (12) The performance of work or services or the furnishing of 
6 materials or supplies for the purpose of conserving energy in 
7 buildings owned by, or operations conducted by, the contracting 
8 unit, the entire price of which to be established as a percentage 
9 of the resultant savings in energy costs, for a term not to exceed 

10 10 years; provided, however, that such contracts shall "!Je entered 
11 into only subject to and in accordance with rules and regulations 
12 promulgated by the Department of Environmental Protection 
13 establishing a methodology for computing energy cost savings; 
14 (13) The performance of work or services or the furnishing of 
15 materials or supplies for the purpose of elevator maintenance for 
16 any term not exceeding three years; 
17 (14) Leasing or servicing of electronic communications 
18 equipment for a period not to exceed five years; provided, 
19 however, such contract shall be entered into only subject to and 
20 in accordance with the rules and regulations promulgated by the 
21 Director of the Division of Local Government Services of the 
22 Department of Community Affairs; 
23 (15) Leasing of motor vehicles, machinery and other equipment 
24 primarily used to fight fires, for a term not to exceed seven 
25 years, when the contract includes an option to purchase, subject 
26 to and in accordance with rules and regulations promulgated by 
27 the Director of the Division of Local Government Services of the 
28 Department of Community Affairs; 
29 (16) The provision of water supply services or the designing, 
30 financing, construction, operation, or maintenance, or any 
31 cOll1binntion thereof, of a water supply facility, or any component 
32 part or parts thereof, including a water filtration system, for a 
33 period not to exceed 40 years, when the contract for these 
34 services is approved by the Division of Local Government 
35 Services in the Department of Community Affairs, the Board of 
36 [Regulatory Commissioners] Public Utilities, and the Department 
37 of Environmental Protection pursuant to P.L.1985. c.37 
38 (C.58:26-1 et al.), except for those contracts otherwise exempted 
39 pursuant to [subsection] subsections (30) [or] .!. (31) .!. 2[(32) or (33)] 
40 (34) or (35)2 of this section. For the purposes of this subsection, 
41 "water supply services" means any service provided by a water 
42 supply facility; "water filtration system" means any equipment, 
43 plants, structures, machinery, apparatus, or land, or any 
44 combination thereof, acquired, used, constructed, rehabilitated, 
45 or operated for the collection, impoundment, storage, 
46 improvement, filtration, or other treatment of drinking water for 
47 the purposes of purifying and enhancing water quality and 
48 insuring its potability prior to the distribution of the drinking 
49 water to the general public for human consumption, including 
50 plants and works, and other personal property and appurtenances 
51 necessary for their use or operation; and "water supply facility" 
52 means and refers to the real property and the plants, structures, 
53 interconnections between existing water supply facilities, 
54 machinery and equipment and other property, real, personal and 



" [2 R] SCS for S12Q2 
18 

1 mixed, acquired, constructed or operated, or to be acquired, 
2 constructed or operated, in whole or in part by or on behalf of a 
3 political subdivision of the State or any agency thereof, for the 
4 purpose of augmenting the natural water resources of the State 
5 and making available an increased supply of water for all uses, or 
6 of conserving existing water resources, and any and all 
7 appurtenances necessary, useful or convenient for the collecting, 
8 impounding, storing, improving, treating, filtering, conserving or 
9 transmitting of water and for the preservation and protection of 

10 these resources and facilities and providing for the conservation 
11 and development of future water supply resources; 
12 (17) The provision of solid waste disposal services by a 
13 resource recovery facility, the furnishing of products of a 
14 resource recovery facility, the disposal of the solid waste 
15 delivered for disposal which cannot be processed by a resource 
16 recovery facility or the waste products resulting from the 
17 operation of a resource recovery facility, including hazardous 
18 waste and recovered metals and other materials for reuse, or the 
19 design, financing, construction, operation or maintenance of a 
20 resource recovery facility for a period not to exceed 40 years 
21 when the contract is approved by the Division of Local 
22 Government Services in the Department of Community Affairs, 
23 the Board of [Regulatory Commissioners] Public Utilities, and the 
24 Department of Environmental Protection; and when the facility is 
25 in conformance with a solid waste management plan approved 
26 pursuant to P.L.1970, c.39 (C.13:1E-1 et seq.). For the purposes 
27 of this subsection, "resource recovery facility" means a solid 
28 waste facility constructed and operated for the incineration of 
29 solid \\aste for energy production and the recovery of metals and 
30 other materials for reuse; or a mechanized composting facility, 
31 or any other solid waste facility constructed or operated for the 
32 collection, separation, recycling, and recovery of metals, glass, 
33 paper, and other materials for reuse or for energy production; 
30t (18) The sale of electricity or thennal energy, or both, 
35 produced by a resource recovery facility for a period not to 
36 p.xceed 40 years when the contract is approved by the Board of 
37 [Regulatory Commissioners] Public Utilities, and when the 
38 facility is in conformance with a solid waste management plan 
39 approved pur5uant to P.L.1970, c.39 (C.13:1E-1 et seq.). For the 
40 purposes of this subsection, "resource recovery facility" means a 
41 solid waste facility constructed and operated for the incineration 
42 of solid waste for energy production and the recovery of metals 
43 and other materials for reuse; or a mechanized composting 
44 facility, or any other solid waste facility constructed or operated 
45 for the collection, separation, recycling, and recovery of metals, 
46 glass, paper, and other materials for reuse or for energy 
47 production; 
48 (19) The provision of wastewater treatment services or the 
49 designing, financing, construction, operation, or maintenance, or 
50 any combination thereof, of a wastewr\ter treatment system, or 
51 any component part or parts thereof, for a period not to exceed 
52 40 years, when the contract for these services is approved by the 
53 Division of Local Government Services in the Department of 
54 Community Affairs and the Department of Environmental 
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1 Protection pursuant to P.L.1985, c.72 (C.58:27-1 et al.). For the 
2 purposes of this subsection, "wastewater treatment services" 
3 means any services provided by a wastewater treatment system, 
4 and "wastewater treatment system" means equipment, plants, 
5 structures, machinery, apparatus, or land, or any combination 
6 thereof, acquired, useo, constructed, or operated for the storage, 
7 collection, reduction. recycling, reclamation, disposal, 
8 separation, or other treatment of wastewater or sewage sludge, 
9 or for the final disposal of residues resulting from the treatment 

10 of wastewater, including. but not limited to, pumping and 
11 ventilating stations. facilities, plants and works, connections, 
12 outfall sewers, interceptors, trunk lines, and other personal 
13 property and appurtenances necessary for their operation; 
14 (20) The supplying of materials or services for the purpose of 
15 lighting publIc streets, for a tenn not to exceed five years, 
16 provided that the rates, fares, tariffs or charges for the supplying 
17 of electricity for that purpose are approved by the Board of 
18 [Regulatory Commissioners] Public Utilities; 
19 (21) In the case of a contracting unit which is a county or 
20 municipality, the provision of emergency medical services by a 
21 hospital to residents of a municipality or county as appropriate 
22 for a tenn not to exceed five years; 
23 (22) Towing and storage contracts, awarded pursuant to 
24 paragraph u. of subsection (1) of section 5 of P.L.1971, c.198 
25 (C.40A:11-5) for any tenn not exceeding three years; 
2fi (23) Fuel for the purpose of generating electricity for a tenn 
27 not to exceed eight years; 
28 (24) The purchase of electricity or administrative or 
29 dispatching services related to the transmission of such 
30 electricity, from a public utility company subject to the 
31 jurisdiction of the Board of [Regulatory Commissioners] Public 
32 Utilities, a similar regulatory body of another state, or a federal 
33 regulatory agency, or from a qualifying small power producing 
34 facility or qualifying cogeneration facility, as defined by 16 
35 U.S.C. §79fl, by a contracting unit engaged in the generation uf 
36 electricity for retail sale, as of the date of [this amendatory act] 
37 P.L.1991, c.407, for a term not to exceed 40 years; 
38 (25) Basic life support services, for a period not to exceed five 
39 years. For the purposes of this subsection, "basic life support" 
40 means a basic level of prehospital care, which includes but need 
41 not be limited to patient stabilization, airway clearance, 
42 cardiopulmonary resuscitation, hemorrhage control, initial wound 
43 care and fracture stabilization; 
44 (26) Claims administration services, for any tenn not to 
45 exceed three years; 
46 (27) The provision of transportation services to elderly, 
47 disabled or indigent persons for any term of not more than three 
48 years. For the purposes of this subsection, .. elderly persons" 
49 means persons who are 60 years of age or older. "Disabled 
50 persons" means persons of any age who, by reason of illness, 
51 injury, age, congenital malfunction, or other permanent or 
52 temporary incapacity or disability, are unable, without special 
53 facilities or special planning or design to utilize mass 
54 transportation facilities and services as effectively as persons 
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1 who are not so affected. "Indigent persons" means persons of any 
2 age whose income does not exceed 100 percent of the poverty 
3 level, adjusted for family size, established and adjusted under 
4 section 673(2) of subtitle B, the' Community Services Block 
5 Grant Act," Pub.L.97-35 (42 U.S.C.§9902 (2)); 
6 (28) The supplying of liquid oxygen or other chemicals, for a 
7 term not to exceed five years, when the contract includes the 
8 installation of tanks or other storage facilities by the supplier, on 
9 or near the premises of the contracting unit; 

10 (29) The performance of patient care services by contracted 
11 medical staff at county hospitals. correction facilities and long 
12 term care facilities, for any term of not more than three years; 
13 (30) The acquisition of an equitable interest in a water supply 
14 facility pursuant to section 2 of P.L.1993, c.381 (C.58:28-2), or 
15 an agreement entered into pursuant to the "County and Municipal 
16 Water Supply Act," N. J .S.40A:31-1 et seq., if the agreement is 
17 entered into no more than six months after the effective date of 
18 this amendatory act, P.L.1994, c.71 (C.40A:11-15), for any term 
19 of not more than forty years; [and] 
20 (31) The provision of water supply services or the financing, 
21 construction, operation or maintenance or any combination 
22 thereof, of a water supply facility or any component part or parts 
23 thereof, by a partnership or copartnership established pursuant to 
24 a contract authorized under section 2 of P.L.1993, c.381 
25 (C.58:28-2) for a period not to exceed 40 yearsi 
26 2(32) Laundry service and the rental, supply and cleaning of 
27 unifonns for any term of not more than three years; 
28 (33) The supplying of any product or the rendering of any 
29 service, including consulting services, by a cemetery management 
30 compaJ}.J' fOl.' the maintenance and preservation of a municipal 
31 cemetery operating pursuant to the "New Jersey Cemetery Act, " 
32 N.I.S.~A:l-1 et seq., for a tenn not exceeding 15 years; 
33 [(32)] ~2 A contract between a public entity and a private 
34 firm pursuant to P.L. ,c. (C. ) (now pending before the 
35 Legislature as this bill) for the provision of water supply services 
36 may be entered into for any ternl which, when all optional 
37 extension periods are added, may not exceed 40 years; and 
38 2[~] fl§l2 An agreement for the purchase of a supply of 
39 water from a public utility company subject to the jurisdiction of 
40 the Board of Public Utilities in accordance with tariffs and 
41 schedules of charges made, charged or exacted or contracts filed 
42 with the Board of Public Utilities, for any term of not more than 
43 40 years. 
44 All multiyear leases and contracts entered into pursuant to this 
45 section, except contracts for the leasing or servicing of 
46 equipment supplied by a telephone company which is subject to 
47 thp jurisdiction of the Board of [Regulatory Commissioners] 
48 Public Utilities, contracts involving the supplying of electricity 
49 for the purpose of lighting public streets and contracts for 
50 thermal energy authorized pursuant to subsection (1) above, 
51 construction contracts authorized pursuant to subsection (9) 
52 above, contracts and agreements for the provision of work or the 
53 supplying of equipment to promote energy conservation 
54 authorized pursuant to subsection (12) above, contracts for water 
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1 supply services or for a water supply facility, or any component 
2 part or parts thereof authorized pursuant to [subsection] 
3 subsections (16) L 2[32 or 33] (34) or (35)2 above, contracts for 
4 resource recovery services or a resource recovery facility 
5 authorized pursuant to subsection (17) above. contracts for the 
6 sale of energy produced by a resource recovery facility 
7 authorized pursuant to subsection (18) above. contracts for 
8 wastewater treatment services or for a wastewater treatment 
9 system or any component part or parts thereof authorized 

10 pursuant to subsection (19) above, and contracts for the purchase 
11 of electricity or administrative or dispatching services related to 
12 the transmission of such electricity authorized pursuant to 
13 subsection (24) above, shall contain a clause making them subject 
14 to the availability and appropriation annually of sufficient funds 
15 as may be required to meet the extended obligation, or contain an 
16 annual cancellation clause. 
17 The Division of Local Government Services shall adopt and 
18 promulgate rules and regulations concerning the methods of 
19 accounting for all contracts that do not coincide with the fiscal 
20 year. 
21 (cf: P.L.1995, cAl, s.2) 
22 214. (New section) Notwithstanding any provision of P.L. .... , 
23 c .... (C .......) (now pending before the Legislature as~his bill) or in 
24 R.SAO:62-110 et seq., to the contrary, the Passaic Valley Water 
25 Commission shall not enter into a contract with a private finn 
26 for the provision of water supply services pursuant to P.L..... , 
27 c ..... (C .......) (now pending before the Legislature as this bill) 
28 1!llless the governing bodies of each of the member municipalities 
29 comprising the Passaic Valley Water Commission shall have first 
30 approved the contract.2 

31 215:.. (:'-J"ew section) Any procurement commenced prior to the 
32 effective date of P.L..... , c .... (C ....... ) (now pending before the 
33 Legislatur~ as this bill) which was advertised as being undertaken 
34 Q!!fsuant to that act in anticipation of its enactment and which is 
35 in substantial compliance with the provisions of P.L. .... , c ..... 
36 ~ .... ) (now pending before the Legislature as this bill), is 
37 hereby deemed valid and undertaken under valid legal authority.2 
38 1[13.] 2[14. 1] 16.2 This act shall take effect immediately. 
39 
40 
41 
42 
43 New Jersey Water Supply Public-Private Contracting Act. 
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STATE OF NEW JERSEY 

INTRODUCED JUNE 30, 1994 

By Senators CONNORS and KENNY 

1 AN ACT concerning partnership agreements between local 

2 government units and private firms for either the construction, 

3 improvement, enlargement, extension or reconstruction of a 

4 water ~pply facility, or the provision of water supply services, 

5 or both, supplementing Title 58 of the Revised Statutes and 

6 amending R.S.48:2-13, and P.L.1971, c.198. 
7 

8 BE IT ENACTED by the Senuce and General Assembly of the 

9 State of .Vew Jersey: 
10 1. (Ne'.\" section) Sections 1 through 8 of this act shall he 

11 known and may be cited as the "New Jersey Watl;r Supply 

12 PubUc-Pnvilte Act." 

13 2 (New section) The Legislature finds that it is in the public 

14 interest and the policy of the State to foster and promote by all 

15 reasonable means the provision and distribution of an adequate 
16 supply of water for the public and private uses of counties and 

17 municipalIties and their inhabi tants; that while the II New Jersey 

18 Water Supply Privatization Act," P.L.1985, c.37 (C.58:26-1 et 

19 seq.), enabled local government units to enter into long term 
contracts with private sector firms, the time consuming 
pllll.t'dMes ami thf' reguI;.lt01 y framework I~qui f':d thpj'.'in hi,,, 

J' 11·'8J.'1 " ',-1 rr'l/atp fimls rtnd local govprnrTlp.nl unit" f ruJ , nt.-ri.:, 

. I '1\,1,: thi'lt .here I'> d n.... r I '", ~r..,~II' "I \ "lIl, 

·IOC '>" ,\hl' h pl\;:lbIRS local gO\ t'r'\dli'llt U:1ii' In 11"el \\'It· 

~s p, ,\ jlt "il 11<; Into long terril p;ll tn. ['"hip agrf'l ,'11 1" wlllet. 

20 prll"·t.. 'hI rll5ht" and interp,>t.., (It "p<;I/'pnh I' ,1. I" 

"7 g\l\11 'Wi'll nd but allow thp prj, CIt, film to ,.', ." d .... 

t'l(perL.,e, e"'pt.:llr'nCp. nnd rt·snll[I'·" f I .... 1 Mhh~ the locd~ I' ,d"f 

29 system to comply wilh P'Jstlfj~ .jl I Plurf' ~Iringent fulu.,· 

30 requirements of the fed .... r;j! ( :"'dll ',\i:I'Pf Act. 33 U.S.c'§1251 pt 

31 SP(j. the "Wflter PolilJlltJ'] ('II ' t:'ll Act," P.L.1977, c.7~ 

32 lC,bR,10A 1 pI ""fl,! Ull] Ihp '"!are Drinking Water Act," 

31 P [ lQT, ' .)!~ (C.'IR l~A 1 II Sf~q.); and that such contractual 

3-\ ilg. L1II,:rJl' t ;:Ill rU 1Ptj\ldtel\ pr'lled the interests of residents and 

35 lNatt~1 usel') :1··1 assurf' r:l)lIfonnance with environmentally sound 

30 wa tel qUol> I y st andards. 

3 7 Th~' I.er,lslotul'e tliereforp determines that it h. in the public 
38 rntf'l,~st 10 estahlish a comprehensive proLedure dl'signed to 
3q authoflr tJ local government units to enter iJlto partllership 

10 agrpetnellt~ with private 11nJl:-' Ipr either th t construction of 

41 water sUllply faGilities or tlit pro ... ",IOn of NiltP'r ~,lJpply services, 
1 : or both. 

EXPlANATION--Matter enclosed n I.v l(1, ti!(ed tlril(k" ;~J in the 
above bill is not enacted and i, 'PI·O.,..' ,be lIm.t,L'V tile law 

Mat ter underl i ned .t.!J.J.Ls ; s npw ""'" , 
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1 3. (New section) As used m 11m, ,if t. 

2 "Board" means the New Jer')ey Board of Regulatory 
3 Commissioners; 
4 "Department" means the New Jersey Department of 
5 Environmental Protection and Energy; 
6 ., Division" means the Division of Local Government Services in 
7 the Department of Community Affairs; 
8 "Governing body" means, in the case of the county. the board 
9 of chosen freeholders, or in the case of a county organized 

10 pursuant to the provisions of the "Optional County Charter Law, '. 
11 P.L.1972, c.154 (C.40:41A-l et seq.), the board cf chosen 
12 freeholders and the county executive, the county supervisor or 
13 the county manager, as appropriate, and in the case of a 
14 municipality, the commission, council. board or body, by 
15 whatever name it may be known, having charge of the fmances of 
16 the municipali ty; 
17 "Private firm" means an existing public utilIty. its parent 
18 company, or subsidiaries thereof, financially, technically, and 
19 administratively capable of financing, planning. designing, 
20 constructing, operating, or maintaining. or any combination 
21 thereof, water supply facilities, or of providing water supply 
22 services to a public entity lmder the h:mns of a pa[tne~hip 

23 agreement awarded purSUdTIt to the provision of this act; 
24 "Public entity" means a county, a ffillILclpality n tnurucipdl or 
25 county authority or any commission or other poli tical ~ubdivlsion 

26 of the State, or any two or I110re counties, municipalities, 
27 municipal or county utility authorities or any commission or other 
2R potel:tial subdivisions of the State, acting jointly, which are 
79 imthol'ized pllfsuant to law lo operate or maintain a public water 
~w suppl;, sy~t 11 or to construct, rehabilitate, operate, or maintain 
J 1 watt suppl~' facilities or otherwise provide water for human 
32 l.onsump' IlJll; 

13 '''VHt:r <;lIpply facility" n,p.aI1S and refers to the rf'al (JIOPPII:J 

34 iUJd the plants, structures, intercOTUlectiolls between f'''lsLng 
35 wat!"r ::.upply facilities. machinery aIld>quipment amI other 
36 property, real. pp,rsonal aJld 1Jl1 .... t~d, acquired, con~t ''Ucted or 
37 operaterl, or to hf~ acquirp,d, c.onstrUl'led or operated, in wholp or 
38 in part by or on behalf of a public entity by a private firm, for 
39 the PUfJJ(JSt~ of augment ing the natural water resources of the 
40 State and metkil1g CtHtilable an increased supply of water for all 
41 uses, or of cO:I<;p,rving existing water resources, and any and all 
42 ilppurtenances neCf'<)sary, useful or convenient for the collecting, 
43 impounding, storing, improving, treating, filtering, conserving or 
44 1rCtll~nll ting of water, and for the preservatiun and protection of 
45 theSt~ J't !oiuurces alld fadlities and providing for the L:onservation 
46 iUld devp.lopmenl ()f future water supply resuurces, 
4/ 'Watel sllppl~ services" means the fimmdng, designing, 
48 construr lion, operation, rnaintP-Jl;lnc8, adrJllJu .... tration, or any 
49 combinatIOn thereuf. of a water wpph I i:ll dl I Y pursuant to the 
50 provision of thIS ar.t. 
51 4. (New section) Notwi thst dild "g th~ PIO\i\SIUnS of any other 
52 law, rule or regulation to 'he '1II','d"''' <111:, public entity may 
53 enter into a partnership agreefrIC, ",,·th a pl'lvr"e firm for the 
54 provision of water suppi j '>l:J \ It" ill .1{.. ( nrdanLe with the 
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1 provisions of this act. 
2 5. (New section) A public entity which intends to enter into a 
3 partnership agreement with a privntp. firm for the provision of 
4 water supply services shall negotiate a proposed partnership 
5 agreement with the private firm it has selected. Upon 
6 negotiating a proposed partnership agreement, the public entity 
7 shall maKe the proposed partnership agreement available to the 
8 public at its main offices. 
9 6. (New section) a. A public entity which intends to enter 

10 into a partnership agreement with a private firm for the provision 
11 cf wa~er supply services pursuant to the provisions of this act 
12 shall conduct a public hearing concerning the provisions contained 
13 in the ~roposed partnership agreement negotiated pursuant to 
14 section 5 of this act. The public entity shall provide at least 14 

15 days notice of the public hearing by publication in at least one 
16 newspaper of general circulation in the jurisdictional or service 
17 area of the public entity to be served under the terms of the 
18 ;>roposed partnership agreement. The publication shall include 
19 notice of the date, time and place of the public hearing, notice of 
20 the place at which copies of the proposed partnership agreement 
21 are available for public inspectiol' and the times at whlch such 
22 inspection is permitted. 
23 At the public hearing, the public entlt} shall explalll the tel'lllS 
24 and conditions of the proposed partnership agreeJTumt and shall 
25 answer questions raised by prospective consumers and olhf'r 
26 interested parties. 
27 The public entity shall provide that a verbatim record be kept 
28 of Ow public hearing The record of the public hearing shall be 
2~ kept open for a period of seven days following the conclusion of 
JU ttlf' .leill mg, during which time interested parties may submit 
31 Wldfp.ll :-.tdtl!ments to be included in the hearing record. The 
32 puh1i , enl",y' shall provide that a hearing report be printed, which 
33 shall 1\11 '.rie ,t1t~ verbatim record of the public hearing, written 
34 st ateull JIb suhmitted by interested parties, and a statement 
35 preparp.d h" the public entity summarizing the major issues raised 
36 at the public hearing and the public entity' 'i specific response to 
37 these issul's. The public entity shall make copies of the 
38 transcript of the hearing report available to interested parties 
39 upon reqlJPsf at a r.ost nut to exceed the actual cost of printing. 
40 b. Within m days of tht; .lose of a public hearing on a proposed 
41 agrf~ement held pUr~lIdnt to fhi'> ..,ection, the public entity shClll 
42 submi t a copy of the hea ring I eport to the department, the board 
43 and the division. 
44 c. Prior to submission of the agreement for State agency 
45 review, the governing 'Jody of (l puhJic entity authorized to enter 
46 into a partnership agreement pursuant to section 4 of this act 
47 shall adopt an ordinance if it is a municipality, or an ordinance or 
48 a resolution, as appropriate, if it is n county, or parallel 
49 ordinances or resolutions, as the case may be, by each of the 
50 participating public entities. The ordinance or resolution may be 
51 introduced at the first meeting of the governing body of the 
52 public entity held after the public hearing, and shall provide thal 
53 the agreement is subject to appropriate State agency approvals 
54 pursuant to section 7 hereunder. 
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1 7. (New section) Upon i'lt least 10 days' prior written notice 
2 the hearing report shall be submitted by the public entity to the 
3 department, board and division. Within 30 days of receipt of the 
4 hearing report submitted by the public entity, the board and 
5 division shall approve or conditionally approve the proposed 
6 agreement and the department shall provide any comments it 
7 deems appropriate. If either the board or division conditionally 
8 approves the agreement. that agp.ncy shall state in writing the 
9 revisions to the proposed agreement which are necessary in order 

10 for it to be approved. If the board or division determines that the 
11 required revisicns a~ substantial, the public entity shall hold a 
12 public hearing on t..'1e revisions and adhere to the provisions of 
13 sections 5 and 6 herein in so doing. Substantial revisions are 
14 changes which result in an increase in the charges, rates or fees 
15 of the private firm or which materially revise other terms and 
16 ronditions of the contracting arrangement. It is the intent of the 
17 legislature that most required revisions would not be dep.med to 
18 be substantial. The public entity may submit to the department, 
19 board and divisions contract revisions which are non-suhstantial, 
20 wh.ch revisions shall be reviewed and approved if consistent with 
21 the condi tions set forth in a conditional approval, or disapproved 
22 with a written explanation as to why the contract revisiOJ1) are 
23 not consistent, within 15 days of receipt by the agencies. 
24 In their review of an agreement, the board and division shall 
25 apply the following criteria in del f'nnining whether to approve 
26 the agreement: 
27 a. The board shall ensure that the financial structure and basis 
28 of the ,lgreement between the privi'ltp. finn and the puhlic entity 
2q fOl Ih.· pro\'ision of water supply ,ervires are not unfl~asoniJble 

.<() Ttlf' 't·' of reRsonablene&s and finanr.ial intPgrit',' of t'lf~ 

j 1 agrt~emf:nt ~u be applied by the buard shall be whethel il is 
32 con"istent witt. chargp.s for similar ~ervices in thf' NHW York/New 
33 Jersey met ropolitan arpa. The board shall p,nSUfp. that franchic:;p 
34 customer~ of ,1 public utility are protected from the risks of tht~ 

35 contrar f rllld that they are not subsidizing the conI ractual 
36 aflangfmlent. Upon approval of an agreement as proposed or as 
37 amendt~d in response to a conditional approval, the jurisdktion of 
38 the bOilrd fI'·'f'r thp dgreempnt shall terminate until or unless thp. 
39 agleempnt I~ aml'nded so as to change the formula or other basis 
40 of determining charges contained therein. 
41 b. Thl- divi.,Jon shall p.nsure that the terms of the proposed 
42 agl'eemel. t would not materially impair the ability of the public 
43 entity to punctually pay prinl.lpal and interest due on its 
41 oulstallding indebtedness and to supply the residential public 
45 im(1J'Ovements and services. except that the division shall be 
46 bound by any dpplicablp, fmdings or determinations of the Local 
47 Finance Board made pursuant to the provisions of subsertion d. of 
48 N.J.S.40A:2-7. 
49 c. If an approved agreement is amended the public entity shall 
50 conduct a hearing and secure State agf'ncy approvals of thp. 
51 amended agreement on the same basis as with the initial 
52 approved agreement. 
53 8. (New section) In order to pay its part of the cost of the 
54 water supply facility, a public pnti ty may issue bonds in 
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1 accordance with the "Local BOJ,d Law," '\I.J.S.40A:2-1 et seq. 
2 9. R.S.48:2-13 is amended to read as follows: 
3 48:2-13. The board shall have general supervIsIOn and 
4 regulation of and jurisdiction and control over all public utilities 

as hereinafter in this section defined and their property, property 
6 rights, equipment, facilities and franchj~s so far as may be 
7 necessary for the purpose of carrying out the provisions of this 
8 Title. 
9 The term "public utility" shall include every individual, 

copartnership, association, corporation or joint stock company, 
11 their lessees, trustees or rei:eivers appointed by any court 
12 whatsoever, their successors, heirs or assigns, that now or 
13 hereafter may own, operate, manage or control within this State 
14 any railroad, street railway, traction railway, autobus, charter 

bus operation, special bus operation, canal, express, subway, 
16 pipeline, gas, electric light, heat. power, water, oil, sewer, solid 
17 waste collection, solid waste disposal, telephone or telegraph 
18 system, plant or equipment for public use, under privileges 
19 granted or hereafter to be granted by this State or by any 

political subdivision thereof. 
21 Nothing contained in this Title shall extend the powers of the 
22 board to include any supervision and regulation of, or jurisdiction 
23 and control over any vehicles engaged in ridesharing 
24 arrangements with a maximum carrying capacity of not more 

than 15 passengers, includIng the driver, where the f ransporta I i{Jn 
211 of passengers is incident,] to the purpose of the driver or any 
27 vehicles engaged in the transportation of passengers for hire in 
28 the (nanner and form commonly called taxicab service unless such 
2~ serVlf e ',p,r.omes or is held out to be regular service between 

statt..rl t, I'Inini; hotel busp.s used exclusively for the transportation 
31 of hutpl .!Ji·' rons to or from local railroad or other common 
32 carrier st ~: ..uP';, including local airports, or bus employed solely 
33 for traJI~>jJOrting school children and teachers, to and from school. 
34 or =In) .Iutobl's with a carrying capacity of not more than 10 

passenW s now or hereafter operated under municipal COllsent 
36 upon a .au te e~t abJished wholly within the limits of a singl e 
37 mWlidpality or ... ith a carrying capacity of not more than 20 
38 passengers operated undP.f municipal consent upon a routf~ 

39 established wholly WI thiJl the liml ts of not more than fmJI' 
contiguous municipalitIes within any county of the fifth or sixth 

41 class, which ruute in either case does not in whole or in part 
42 parallel upon the same street the line of any street railway or 
43 traction railway or any other autobus route. 
44 Except as provided in section 7 of P.L. ,c. ,(C. ) 

(pending before the Legislature as this bill), the board shall have 
46 no regulatory authority over the parties to a partnership 
17 agreem~llt negotiated between a public entity and a private firm 
48 in CUIUtection with the performance of their respective 
49 Q!iligations thereunder. Nothil!R_ contained in this Title shall 

extend the powers of the board_'o in~!ud~ any ..?upervi~ioI.:!-.aJ!.Q 

51 regulation of, ur jurisdiction 1nd ~ II. t"·.[ o\er, any I!ublic..P!iY~J~ 

52 partnership for either theo.~_'::.t~l!(,!!Of,,, ilIlprovement, 
53 enlargement, extension or reI (!!_~':'~l,l~lJ.lJn of a ,water s~ 

54 facility, or for the provisi~)!!",,"~I;_ll~l?~IJJ' tun of a water supply 
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1 facility, or both, including the provision of water supply services 
2 entered into pursuant to the provisions of P.L. ,c. (C. ) 
3 (pending before the Legislature as this bill).
 
4 (cf: P.L.1981, c.413, s.10)
 
5 10. Section 2 of P.L.1971, c.198 (C.40A:11-2) is amended to 

read as follows: 6 

7 2. As used herein the following words have the following 
8 definitions, unless the context otherwise indicates: 
9 (1) "Contracting unit" means: 

10 (a) Any county: or 
11 (b) Any municipality; or 
12 (c) Any board, commission, committee, authority or agency, 
13 which is not a State board, commission, commIttee, authority or 
14 agency, and which has administrative jurisdiction over any 
15 district other than a school distl'lct, project, or facility, included 
16 or operating in whole or in part, within the territorial boundaries 
17 of any county or municipality which exercises functions whIch are 
18 appropriate for the exercise by one or more uni ts of local 
19 government, and which has statutory power to make purchasps 
20 and enter into contracts or agreements for the performance of 
21 any work or the furnishing or hiring of any materials or supplies 
22 usually required, the cost or contract pri( e of which is to be paid 
23 with or out of public funds. A public entity which has entered 
24 into a partnership agreement with a private finn for either the 
25 construction, improvement, enlargement. extension or 
26 .reconstruction of a water supply facility, or the provision of 
" i' ~E1l~r supply services pursuant to the provisions of P.L. ,c. 
28 ~_ Upending before the Legislature as this bill), or both, shall 
29 IlotJ~_e_ l_~idp:red a contracting unit as otherwise defined in this 
10 M~I_1 'm 
31 (2; 'GOVl' I 'Jlng body" means: 
32 (i-ll The go, eming body of the cOlmty, when the purchHse is to 
33 be II dtlf' or !hp IJOntract or agreement is to he entered into hy, 0' 

34 m lwhalf •. f ~ I:OIUlty; or 
35 (bl Tl:e gP\eming body of the municipali ty, when the purchasp 
36 is tn be luadp. OJ the contract or agreement is to be entered mto 
37 by Ill' 011 hi·hiilf of, a municipality: or 
38 «(.) AllY board, commission, committee, authority or agency of 
39 the character dp.~cribed in subsectio/l (l)(c) of this section. 
40 {~l "Contldcting agent" means the governing body of a 
41 conti acting unJ' or any Joard. commission, committee, officer, 
42 department, branch or agency which has the power to prepare the 
43 adverti&ements, to advertise for and receive bids and, as 
44 permitted by this act, to make aWClfds for the contracting unit in 
45 connectiOlI with purchases, contracts or agreements. 
4G (4) "Purchase" is a transaction, for a valuable consideration, 
47 creating or acquiring an interest in goods, services and property, 
48 except real propert~ or any interest therein. 
49 (5) "Materials" includes goods and property subject to chapter 
50 2 of Title 12A of the New Jerse~ St a tutes. apparatus. or any 
51 other tangible thing, except real property or any mterest therein. 
52 (6) "Professional services" means 'iervJI~(~S rendered or 
53 performed by a person authorized by law to practice d recognized 
54 profession, whose practice is regulated by law, and the 
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1 performance of which services requires knowledge of an advanced 
2 type in a field of learning al.qui red by a prolonged formal course 
3 of specialized instruction and study as distinguished from general 
4 academic instruction or apprr>nticeship and training. Professional 
5 services may also mean services rendered in the performance of 
6 work that is original and creative in character in a recognized 
7 field of artistic endeavor. 
8 (7) "Extraordinary unspecifiable services" means services 
9 which are specialized and qualitative in nature reqUlrmg 

10 expertise, extensive training and proven reputation in the field of 
11 endeavor. 
12 (8) "Project" means any work, undertaking, program, activity. 
13 development, redevelopment, construction or reconstruction of 
14 any area or areas. 
15 (9) "Work" includes services and any other activity of a 
16 tang:"Jle or intangible nature performed or assumed pursuant to a 
17 cont~ct or agreement with a contracting unit. 
18 (lC) "Homemaker--home health services" means at home 
19 per'>onal care and home management provided to an individual or 
20 Inembers of his family who reside with him, or both, necessitated 
21 hy the individual's illness or incapacity. "Homemaker--home 
22 health services" includes, but is not limited to, the services of a 
23 trained homemaker. 
2-t (11) 'Recyclable material" means those material!; which would 
25 otherwise become municipal solid waste. and which may be 
26 collected, separated or processed and returned to the economic 
27 mainstrf'am in the form of raw materials or products. 
28 (I.!) 'Recyding" means any process by which materials which 
29 wouln (JHlPrwise bpcome solid waste are collected, separated or 
30 proct-'''isPO ,llId retLJf'llf~d to the economic mainstream in the form 
31 of raw ma tl·rials or products. 
32 (1 J) "M;c:rketing" means the marketing of designated recyclable 
13 materiaL<. sOllrce separated in a municipality which entails a 
34 mar]..etirg cost lp.ss than the cost of transporting the recyclable 
35 materiell" to "iolid waste facilities and disposing of the materials 
36 as municipal solid waste at the racility utilized by the 
37 municipality. 
38 (H) "Munic:pal solid waste" means all residential, commerci .. L 

39 and iru.titutiunal '>olid waste generated within the boundaries of a 
40 municipaJi ty. 
41 (15) "DistrihutlOn" (when used in relation to electricity) means 
42 the process of conveying electricity from a contracting unit who 
-t3 is a generator of electricity or a wholesale purchaser of 
..} l elect rici ty to ret ail customers or other end users of electrici ty. 
45 (16) "Tran~missiun" (when used m relation to electricity) means 
46 tht; conveyance of electricity from its point of generation to a 
47 contracting urnt who purchases It on a wholesale basis for resale. 
48 (I7) "Dispusition" means tht: transportation, placement, reuse, 
49 sale, donation, transfer or temporary storage of recyclable 
50 materials for all possible uses except for disposal as municipal 
51 solid waste. 
52 (cf: P. L.1992, c.98, s.l) 
53 11. Section 5 of P.L.1971, c.198 (C.40A:11-5) is amended to 
54 read as follows: 
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1 5. Except :ons. Any purchase, contract or agreement of the 
2 character described in section 4 of P.L.1971, c.198 (C.40A:11-4) 
3 may be made, negotiated or awarded by the governing body 
4 without public advertising for bids and bidding therefor if: 
5 (1) The subject matter thereof consists of: 
6 (a) (i) Professional services. The governing body shall in each 
7 instance state supporting reasons for its action in the resolution 
8 awarding each contract and shall forthwith cause to be printed 
9 once. in a newspaper authorized by law to publish its legal 

10 advertisements, a brief notice stating the nature, duration, 
11 service and amount of the contract, and that the resolution and 
12 contract are on fi~e and available for public inspection in the 
13 office of the clerk of the county or municipali ty, or, in the case 
14 of a contracting unit created by more than one county or 
15 municipality, of the counties or mllllicipalities creating such 
16 contracting unit; or (ii) Extraordinary unspecifiable services. The 
17 application of this exception shall be construed narrowly in favor 
18 of open competitive bidding, where possible, and the Division of 
19 Local Government Services is authorized to adopt and promulgate 
20 rules and regulations limiting the use of this exception in 
21 accordance with the intention herein expressed. The goveming 
22 body shdll in each instance state supporting reasons for its action 
23 in the resolution awarding each contract and shall forthwith 
24 cause to be printed. in the manner set forth in subsection (1)(f1)(i) 
25 of thi~ spction, a brief notice of the award of such contract; 
2G (b) The doing of any work by employees of the contracting unit, 
27 (e) The printing of legal briefs, records and appendices to UP. 
28 used 1Il ·llIY iegal proceeding in which the contracting party llJay 
29 be rt pil: tv 
30 (d) The flJmishing of a tax map or maps for the contracting 
31 jJarty; 
12 (e) The purchase of perishable foods as a subsistence supply; 
~3 ff) The ~upplying of any product or the rendering of any 
34 service by a public utility, which is subject to the jurisdir;tion of 
35 the Board of Regulatory Commi5sioners or the U.S. Federal 
36 Energy Regulatory Commission or its successor, in accordance 
37 with tariffs and schedules of charges made, charged or exacted, 
38 filed with the board or commission; 
39 (g) The acquisition, subject to prior approval of the Attorney 
40 General, of special equipment for confidential investigation; 
41 (h) The printing of bonds and documents necessary to the 
42 issuance and sale thereof by a contracting unit; 
43 (i) Equipment repair service if in the nature of an 
44 extraordinary unspecifiable service and necessary parts furnished 
45 in connec tion with such service. which eXCf~ption shall be in 
46 accordance with the requirements for extrdordinary unspecifiable 
47 services; 
48 (j) The publishing of legal notic:es in newbpapers as required by 
49 law; 
50 (k) The acquisition of artifacl... Jr other items of unique 
51 intrinsic, artistic or historical charetcter; 
52 (1) Election expenses; 
53 (m) Insurance, including the purchase of insurance coverage 
54 and consultant services, which exception shall be in accordance 
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1 with the requirements for extraordinary unspecifiable services; 
2 (n) The doing of any work by handicapped persons employed by 
3 a sheltered workshop; 
4 (0) The provision of any service or the furnishing of materials 

including those of a commercial nature. attendant upon the 
6 operation of a restaurant by any nonprofit. duly incorporated, 
7 historical society at or on any historical preservation site; 
8 (p) Homemaker--home health services performed by 
9 voluntary, nonprofit agencies: 

(q) The purchase of materials and services for a law library 
11 established pursuant :0 R.S.40:33-14, including books, periodicals, 
12 newspapers, documents, pamphlets, photographs, reproductions, 
13 microforms, pictorial or graphic works, copyright and patent 
14 materials, maps, charts, globes, sound recordings, slides, films, 

filmscripts, video and magnetic tapes, and other audiovisual, 
16 printed. or pLblished material 3f a similar nature; necessary 
17 binding or rebinding of law library materials; and specialized 
18 library services: 
J9 (r) On-site inspections undertaken by private agencies 

pursuant to the 'State Uniform Construction Code Act," 
21 P.L.l9:-5, c.2l7 (C.52:27D-119 et seq.) and the regulations 
22 adopted pursuant thereto; 
23 (s) The marketing of recyclable materials recovered through a 
24 recycli,g program, or the marketing of any product intentionally 

produced or derived from solid waste received at a resource 
26 recovery facility or recovered through a resource recovery 
27 program, including. but not limited to, refuse-derived fuel, 
28 compo~t materials. methane gas. and other similar product~, 

29 (t) Emergency medical services provideri by a hospi tal to the 
resichmls of a mlUlidpality or county, provided that: (a) SI', h 

31 except iOIl hn dllowed only after the governing body determint::s 
32 that the p,nll:rgency services are available only from one provider; 
33 and (b) if the ~ontract is awarded without advertising for bids or 
34 bidding the governing body shall in each instance state supporting 

rea50ns for it::; action in a resolution awarding the contract and 
36 cause to be printed once in a newspaper authorized by law to 
37 publish its legal advertisements a brief notice stating the nature, 
38 duration, sen/ice, and amount of the contract; and (c) the 
39 contract sholl be kept on file for public inspection in the office of 

the clerk of the municipality; 
41 (u) Contracting unit towing and storage contracts, provided 
42 that all such contracts shall be pursuant to reasonable 
43 non-exclusionary and non-discriminatory terms and conditions, 
44 which may include the provision of such services on a rot ating 

basis, at the rates and charges set by the municipality pursuant to 
46 sectIOn 1 of P.L.1979, c.101 (C.40:48-2.49). All contracting unit 
47 towing and storage contrac ts for Sef'\.'lCeS to be provided at rates 
48 and L:harges other than those established pursuant to the terms of 
49 this paragraph shall only be awarded to the lowest responsible 

bidder in accordance with the provision of the "Local Public 
51 Contracts Law" and without regard for the value of the contract 
52 therefor. Each of the aforementioned means of contracting shall 
53 be subject to any regulations adopted by the Commissioner of 
54 Insurance pursuant to section 60 of P.L.1990, c.8 (C.17:33B-47); 
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1 (V) The purchase of steam or electricity from, or the rendering 
2 of services directly related to the purchase of such steam or 
3 electricity from a qualifying small power production facility or a 
4 qualifying cogeneration facility as defined pursuant to 16 
5 U.S.C.§796; 
6 (w) The purchase of electricity or administrative or 
7 dispatching services directly related to the transmission of such 
8 purchased electricity by a contracting unit engaged in the 
9 generation of electricity; 

10 (x) The printing of municipal ordinances or other services 
11 necessarily incurred in connec:~on with me revision and 
12 codification of municipal ordinances: [or] 
13 (y) An agreement for the purDase of an equitable interest in a 
14 water supply facility or for the pro.vision of water supply services 
15 entered into pursuant to section 2 of P.L.1993. c.381 (C.58:28-2), 
16 or an agreement entered into pursuant to P.L.1989, c.109 
17 (N.J.S.40A:31-1 et aU, so long as such agreement is entered into 
18 no later than six momhs after the effective date of this act; or 
19 (2) A partnership agreement for either the construction, 
20 improvement, enlargement, extension or reconstruction of a 
21 water supply facility, or the provision of water supply services 
22 entered into pursuant to the provisions of P.L. c. (C. ) 
23 {pending before the Legislature as this bill), or both. 
24 (2) It is to be made or entered into with the United States of 
25 Amprica, the State of New Jersey. county or municipality or any 
26 board. body, officer. agency or authority thereof and any other 
27 st~tH or <;ubdivision thereof. 
28 ('~) Trp. cont rClcting agent has advertised for bids pursuant to 
29 secl iop .} on two occasions and (a) has received no bids on both 
30 occ:.Jsic" iJl response to Its adverti'ipment, or (b) the governmg 
31 body ha~ If:'iectl~d such bld'i on two occasions because the 
32 contracting agent ha~ determined that they are not reasonable as 
33 to price. on the hasis of cost estimates prepared for or hy the 
34 contracting agent prior to the advertising therefor, or have not 
35 been independently arrived at in open competition, or (c) on une 
36 occasion nu bids were received pursuant to (a) and on one 
37 occasion all bids were rejected pursuant to (b), in whatever 
38 sequence; any such contract or agreement may then be 
39 negotiated and may be awarded upon adoption of a resolution by a 
40 two-thirds affirmative vote of the authorized membership of the 
41 governing body authorizing such contract or agreement; provided, 
42 however, that: 
43 (i) A reasonable effort is first made by the contracting agent 
44 to determine that the same or equivalent materials or supplies, at 
45 a cost which is lower than the negotiated price, are 110t available 
46 from an agency or authority of the United States, the State of 
47 New Jersey or of the county in which the contracting unit is 
48 located. or any municipality in close proximity to- the contracting 
49 unit; 
50 (ii) The terms, conditions, restrictions and specifications set 
51 forth in the negotiated contract or agreement are not 
52 substantially different from those which were the subject of 
53 competitive bidding pursuant to section 4 of this act; and 
54 (iii) Any minor amendment or modification of any of the 
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1 terms, conditions, restrictions and specifications, which were the 
2 subject of competitive bidding pursuant to section 4 of P.L.1971, 
3 c.198 (C.40A:11-4), shall be stated in the resolution awarding 
4 such contract or agreement; provided further. however, that if on 
5 the second occasion the bids received are rejected as 
6 unreasonable as to price, the contracting agent shall notify each 
7 responsible bidder submitting bids on the second occasion of its 
8 intention to negotiate, and afford each bidder a reasonable 
9 opportunity to negotiate, but the governing body shall not award 

10 such contract or agreement unless the negotiated price is lower 
11 than the lowest rejected bid price submitte-: on the second 
12 occasion by a responsible bidder, is the lowest negotiated price 
13 offered by any responsible supplier, and is a reasonable price for 
14 such work, materials, supplies or services. 
15 Whenever a contracting unit shall determine that a bid was not 
16 arrived at independently in open competition pursuant to 
17 subsection (3) of this section it shall thereupon notify the county 
18 prosecutor of the county in which the contracting unit is located 
19 and the Attorney General of the facts upon \\hich its 
20 determination is based, and when appropriate. it may institute 
21 appropriate proceedings in any State or federal court of 
22 competent jurisdiction for a vioiation of any State or federal 
23 antitrust law or laws relating to the unlawful restraint of trade. 
24 (cf: P.L.1993, c.381, s.4) 
25 12. Section 15 of P.L.1971, c.198 (C.40A:11-15) is amended to 
26 read as follows: 
27 15. All purchases, contracts or agreements for the performing 
28 of work or the furnishing of materials, supplies or services shall 
29 be made for a period not to exceed 12 consecutive months, 
30 except th(jl Lontracts or agreements may be entered into for 
31 longer PPriOf]o, of time as follows: 
32 (1) SupplYlllg of: 
33 (a) Fuel for heating purposes, for any term not exceeding in 
34 the aggregate. two years; 
35 (b) FUl~] or oil for use of airplanes, automobiles, motor vehicles 
36 or equipment for any term not exceeding in the aggregate, two 
37 years; 
38 (e) Thermal energy produced by a cogeneration facility, fur 
39 use for heating or air conditioning or both, for any term not 
40 exceeding 40 years, when the contract is approved by the Board 
41 of Regulatory Commissioners. For the purposes of this paragraph, 
42 "cogeneration" means the simultaneous production in one facility 
43 of electric power and other forms of useful energy such as 
44 heating or process steam; 
45 (2) (Deleted by amendment, p.L.19n, c.53.) 
46 (3) The collection and disposal of municipal solid waste, the 
47 collection and disposition of recyclable material, or the disposal 
48 of sewage sludge, for any term not exceeding in the aggregate, 
49 five years; 
50 (4) The collection and recycling uf methane gas from a 
51 sanitary landfill facility, for any term not exceeding 25 years, 
52 when such contrac t is in confurmance with (j solid waste 
53 management plan approved pursuant to P.L.1970, c.39 (C.13:1E-l 
54 et seq.), and with the approval of the Division of Local 
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1 Government Services in the Department of Community Affairs 
2 and the Department of Environmental Protection. The 
3 contracting unit shall award the contract to the highest 
4 responsible bidder, notwithstanding that the contract price may 
5 be in excess of the amount of any necessarily related 
6 administrative expenses; except that if the contract requires the 
7 contracting unit to expend funds only, the contracting unit shall 
8 award the contract to the lowest responsible bidder. The 
9 approval by the Division of Local Government Services of public 

10 bidding requirements shall not be required for those contracts 
11 exempted therefrom pursuant to section 5 of P.L.1971. c.!98 
12 (C.40A:11-5); 
13 (5) Data processing service, for any term of not more than 
14 three years; 
15 (6) Insurance, for any term of not more than three years; 
16 (7) Leasing or servicing of automobiles. motor vehicies. 
17 machinery and equipment of every nature and kind, for a period 
18 not to exceed three years; provided, however. such contracts 
19 shall be entered into only subject to and in accordance with the 
20 rules and regulations promulgated by the Director of the Division 
21 of Local Government Services of the Department of Community 
22 Affairs; 
23 (8) The supplying of any product or the rendering of any 
24 service by a telephone company which is subject to the 
25 jurisdiction of the Board of Regulatory Commissioners for a term 
26 not exceeding five years; 
27 (9) Any single project for the construction, reconstruction or 
28 rehabilitatiun of any public building, structure or facility, or any 
29 public worh project, including the retention of the services of 
30 any archltp.l't or t::ngineer j" connertion therp.with, for the length 
31 of time ih.JtYorized and necessary for the completion of the actual 
32 construction; 
33 (10) The providing of food services for any ternl not exceeding 
34 three years; 
35 (11) On-site inspections undertaken by private agencies 
36 pursuant to the "State UnifonTI Construction Code Act." 
37 P.L.1975, c.217 (C.52:27D-119 et seq.) for any term of not more 
38 than three years; 
39 (12) The performance of work or services or the furnishing of 
40 materials or supplies for the purpose of conserving energy in 
41 buildings owned by, or operations conducted by, the contracting 
42 unit, the entire price of which to be established as a percentage 
43 of the resultant savings in energy costs, for a term not to exceed 
44 10 years; provided, however, that such contracts shall be entered 
45 into only subject to and in accordance with rules and regulations 
46 promulgated by the Department of Environmental Protection 
47 establishing a methodology for computing energy cost savings; 
48 (13) The performance of work or services or the furnishing of 
49 materials or supplies for the purposP. of elevator maintenance for 
50 any term not exceeding three years; 
51 (14) Leasing or servicing of electronic communicatiuns 
52 equipment for a period not to exceed five years; provided, 
53 however, such contract shall be entered into onl} subject to and 
54 in accordance with the rules and regulations promulgated by the 
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1 Director of the Division of Local \'overnment Services of the 
2 Department of Comml.mity AffClirs; 
3 (15) Leasing of motor vehicles. machinery and other equipment 
4 primarily used to fight fires, for a term not to exceed seven 
5 years, when the contract includes an option to purcltase, subject 
6 to and in accordance with rules and regulations promulgated by 
7 the Director of the Division of Local Government Services of the 
8 Department of Community Affairs; 
9 (16) The provision of water supply services or the designing, 

10 financing, construction, operation, or maintenance, or any 
11 combinatior.. thereof, of a water supply facility, or any component 
12 part or parts thereof. including a water filtration system, for a 
13 period not to exceed 40 years, when the contract for these 
14 services is approved by the Division of Local Government 
15 Services in the Department of Community Affairs, the Board of 
16 Regulatory Commissioners, and the Department of Environmental 
17 Protection pursuant to P.L.1985, c.37 (C.58:26-1 et a1.), except 
18 for those contracts otherwise exempted pursuant to subsection 
19 (30) or (31) of this section. For the purposes of this subsection, 
20 "water supply services" means any service provided by a water 
21 supply facility; "water filtration system" means any equipment, 
22 plants. structures, machinery, apparatus, or land, or any 
23 combination thereof, acquired, used, constructed, rehabilitated, 
24 or operated for the collection, impoundmel1t, storage, 
25 improvement, filtration, or other treatment of drinking water for 
26 the purposes of purifying and enhancing water quality and 
27 insuring its potability prior to the distribution of the drinking 
28 water to the general public for human consumption, including 
29 plants and works, and other personal property and appurtenances 
30 necessary for their use or operation; and "water supply facility" 
31 means and H~fers to the real property and the plants, structures, 
32 interconnections between existing water supply facilitIes, 
33 machinery and equipment and other property, real, personal and 
34 mixed. acquired, constructed or operated, or to be acquired, 
35 construcff-ld or operated, in whole or in part by or on behalf of a 
36 political subdivision of the State or any agency thereof, for the 
37 purpose of augmenting the natural water resources of the State 
38 and making available an increased supply of water for all uses, or 
39 of conserving existing water resources, and any and all 
40 appurtenances necessary, useful or convenient for the collecting, 
41 impoooding, storing, improving, treating, filtering, conserving or 
42 transmitting of water and for the preservation and protection of 
43 these resources and facilities and providing for the conservation 
44 and development of future water supply resources; 
45 (17) The provision of solid waste disposal services by a 
46 resource recovery facility, the furnishing of products of a 
47 resource recovery facility, the disposal of the solid waste 
48 delivered for disposal which cannot be processed by a resource 
49 recovery facility or the waste products resulting from the 
50 operation of a resource recovery facility, including hazardous 
51 waste and recovered metals and other materials for reuse, or the 
52 design, financing, construction, operation or maintenance of a 
53 resource recovery facility for a period not to exceed 40 years 
54 when the contract is approved by the Division of Local 
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Government Services in the Departmellt of Community Affairs, 
the Board of Regulatory Comlilis,.,ioners, and thp. Department of 
Environmental Protection; and when the facility is in 
conformance with a solid waste management plan approved 
pursuant to P.L,1970, c.39 (C.13:1E-l et seq.). For the purposes 
of this subsection. "resource recovery facility" means a solid 
waste facility constructed and operated for the incineration of 
solid waste for energy production and the recovery of metals and 
other materials for reuse; or a mechanized composting facility, 
or any other solid waste facility constructed or operated for the 
collection, separation. recycling, and recovery of metals, glass, 
paper, and other materials for reuse or for energy production; 

(18) The sale of electricity or thermal energy, or both, 
produced by a resource recovery .facility for a period not to 
exceed 40 years when the contract is approved by the Board of 
Regulatory Commissioners. and when the facility is in 
conformance with a solid waste management plan approved 
pursuant to P.L,1970. c.39 (C.13:1E-l et seq.). For the purposes 
0 f this subsection, ~ resource recovery facili ty" means a solid 
waste facility constructed and operated for the incineration of 
solid waste for energy production and the recovery of metals and 
other materials for reuse; or a mechani7ed composting facility. 
or any other solid waste facility constructed or operated for the 
collection, separation. recycling, and recovery of metals, glass, 
paper, and other materials for reuse or for energy production; 

(19) The provision of wastewater treatment services or the 
designing, financing, construction, operation, or maintenance, or 
any combination thereof. of a wastewater treatment system, or 
any component part or parts thereof, for a period not to exceed 
40 years. when the contract for these services is approved by the 
Division of Local Government Services in the Department of 
Community Affairs and the Department of Environmental 
Protection pursuiU1t to P. L,1985, c. 72 (C.58:27-1 et al.). For the 
purposes of this subsection, "wastewater treatment services" 
meilns allY services provided by a wastewater treatment system, 
and "wastewater treatment system" means equipment, plants, 
structures, machinery, apparatus. or land, or any comhination 
thereof, acquired, used, constructed, or operated for the storage. 
collection. reduction, recycling. reclamation, disposal, 
separation, or other treatment of wastewater or sewage sludge, 
or for the final disposal of residues resulting from the treatment 
of wastewater, including. but not limited to, pumping and 
ventilating stations, facilities, plants and works, connections, 
out fall sewers, interceptors, tnmk lines, and other personal 
property and appurtenances necessary for their operation; 

(20) The supplying of materials or services for the purpose of 
lighting public streets, for a term not to exceed five years, 
provided that the rates, fares, tariffs or charges for the supplying 
of electricity for that purpose are approved by the Board of 
Regulatory Commissioners; 

(21) In the case of a contracting unit which is a county or 
municipality, the provision of emergency medical services by a 
hospital to residents of a municipality or county as appropriate 
for a term not to exceed five years; 
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(22) Towing and storage cllntracts, aWnrded pursuant to 
paragraph u. of subsection (1) of ser:tion 5 of P.L.1971, c.198 
(CAOA: 11-5) for any term not exceeding three years; 

(23) Fuel for the purpose of genera ting electricity for a term 
not to exceed eight years; 

(24) The purchase of electricity or administrative or 
dispatching services related to the transmission of such 
electricity, from a public utility company subject to the 
jurisdiction of the Board of Regulatory Commissioners, a similar 
regulatory body of another state, or a federal regulatory agency, 
or from a qualifying small power producing facility or qualifying 
cogeneration facility, as defined by 16 U.S.C. §796, by a 
contracting unit engaged in the generation of electricity for 
retail sale, as of the date of this amendatory act, for a term not 
to exceed 40 years; 

(25) Basic life support services, for a period not to exceed five 
years. For the purposes of this subsec tion, "basic life support" 
means a basic level of prehospital care, which includes but need 
not be limited to patient stabilization, airway clearance, 
cardiopulmonary resuscitation, hemorrhage control, initial wound 
care and fracture stabilization; 

(26) Claims administration services, for any term not to 
exceed three years; 

(27) The provision of transportation services to elderly, 
disabled or indigent persons for any term of not more than three 
years. For the purposes of this subsection, "elderly persons" 
means persons who are 60 years of age or older. "Disabled 
persons" means persons of any age who, by reason of illness, 
injury, age, congenital malfunction, or other permanent or 
tpmpornry incClpadly or disability, are unable, without special 
facilities or special planning or design to utilize mass 
transportation facilities and services as effectively as persons 
who are not so affected. "Indigent persons" means persons of any 
age whose income does not exceed 100 percent of the poverty 
level, adjusted for family size, e tablished and adjusted under 
section 673(2) of subtitle B, th "Community Services Block 
Grant Act," Pub.L.97-35 (42 U.S.C. 9902 (2)); 

(28) The supplying of liquid ox 'gen or other chemicals, for a 
telTn not to exceed five years, w en the contract includes the 
installation of ti1IlI~S or other stora~e facilities by the supplier, on 
or near the premi~,es of the contracbng unit; 

(29) The perfonnance of patier't care services by contracted 
medical staff at county hospitals, correction facilities and long 
tenn care facilities, for any term 0 , not more than three years; 

(10) The acquisition of an equitable interest in a water supply 
facility pursuant to section 2 of RL,1993, c.381 (C.58:28-2). for 

I 

any term of not more than forty ye~rs; [and] 
(31) The provision of water su~ply services or the financing, 

construction, operation or maintenance or any combination 
I 

thereof, of a water supply facilitY,or any component part or parts 
thereof, by a partnership or copart ' ership established pursuant to 
a contract authorized under s ction 2 of P.L.1993, c.381 
(C.58:28-2) for a period not to exc cd 40 years; and 

32 A artnershi a reement etween a uhlic entH and a 



5

10

15

20

25

30

35

40

45

50

• 
1 t~!l\iakiir~~.!'~uant to P.L. , c:.-K:. ) (pending before the 
2 _Legislature as this bill) for either the construction, improvement, 
3 enlargement. extension or reconstruction of a water sl!PQ!y 
4 facili!y, or the provision of water supply services, or both. may 

be entered into for any tenn which, when all optional extension 
6 periods are added, may not exceed 40 years. 
7 All multiyear leases and contracts entered into pursuant to this 
8 section, except contracts for the leasing or servicing of 
9 equipment supplied by a telephone company which is subject to 

the jurisdiction of the Board of Regulatory Commissioners. 
11 contracts involving the supplying of electricity for the pur?Qse of 
12 lighting public streets and contracts for thennal energy 
13 authorized pursuant to subsection (1) above, construction 
1-t contracts authorized pursuant to subsection (9) above, contracts 

and agreements for the provision of work or the supplying of 
:3 equipment to promote energy conservation authorized pursuant to 
17 subsection (12) above, contracts for water supply serVIces or for a 
:03 water supply facility, or any component part or ?arts thereof 
19 authorized pursuant to subsection (16) or (32) above, contracts for 

resource recovery services or a resource recovery facility 
21 authorized pursuant to subsection (17) above, contracts for the 
22 sale of energy produced by a resource recovery facility 
23 authorized pursuant to subsection (18) above, contracts for 
24 wastewater treatment services or for a wastewater treatment 

system or any component part or parts thereof authorized 
26 pursuant to subsection (19) above, and contracts for the purchase 
27 of electricity or administrative or dispatching services related to 
28 the transmission of such electricity authorized pursuant to 
29 Subsp.ctinn (2:t) above, shall contain a clause making them subject 

to thp availabihty and appropriation annually of sufficient funds 
31 as may be required to meet the extended obligation, or contain an 
32 annual cClnf:pllation clause. 
33 The Division of Local Government Services shall adopt and 
34 promulgate rules and regulations concerning the methods of 

accounting for, 11 contracts that do not coincide with the fiscal 
36 year 
37 (cf: P.L.1993, c.381, s.5) 
38 
39 

13. This act shall take effect immediately. 
\., 

\ 

" '
41 
42 
43 The exacting requirements of the federal Clean Water Act, 33 
44 U.S.C. §1251 et seq., the "Water Pollution Control Act." 

P.L.1977, c.74 (C-58:10A-l et seq.) and the "Safe Drinking Water 
46 Act," P.L.1977, c.224 (C.58:12A-l et seq.), have made it 
47 increasingly difficult for municipal water systems to operate in 

48 accordance with law in a cost effective manner. These acts 
49 require constant and continuing improvement of water quality in 

accordance with increasingly stringent standards over time. As 
51 an alternative to continued municipal operation or sale of such 
52 systems, this bill would authorize counties and municipalities to 
53 enter into partnership agreements wi th certain private finns w;th 
54 demonstrated expertise and resources for the upgrade, extension 



-

S12~2 

17 .. 
1 or construction of a water supply facility and the provision of 
2 water supply services. 
3 According to the procedures set forth in the bill, once a public 
4 entity has negotiated a proposed partnership agreement with the 
5 private firm it has selected. it must hold a public hearing to 
6 explain the terms of the propose(l partnership agreement and to 
7 answer questions raised by members of the public. A verbatim 
8 transcript of the public hearing will be made. 
9 The New Jersey Department of Environmental Protection and 

10 Energy, Board of Regulatory Commissioners and Division of Local 
11 Government Services in the Department of Community Affairs 
12 must review a proposed partnership agreement, and in so doing 
13 will be provided the full record of the public hearing. The Board 
14 of Regulatory Commissioners and Division of Local Government 
15 Services, under prescribed criteria, must approve of the 
16 agreemen: before it is executed and binding. All applicable 
17 standards as to water supply and water quality remain in place 
18 under the proposed legislation and are enforceable by the 
19 Department of Environmental Protection and Energy. 
20 In order to pay its part of the cost of a water supply facility 
21 being constructed or upgraded under the terms of a partnership 
22 agreement, a public entity may issue bonds in accordance with 
23 the "Local Bond Law," N.J.S.40A:2-1 et seq. 
24 The bill provides that the partnership agreemprlt is exempt 
25 from the provisions of the "Local Public Contracts Law," 
26 P.L.1971, c.198 (C.40A:ll-l et seq.). 
27 This legislation provides a useful alternative allowing 
28 municipalities or counties to avail themselves of the expertise of 
29 the private sp.ctor in water supply and treatment while containing 
30 safeguards sufficient to protect the public interest. The 
31 procedures contained in this legislation, while protecting the 
32 public in teres t. are less burdensome and cumbersome than those 
33 in the existing "New Jersey Water Supply Privatization Act," 
34 P.L.1985, c.37 (C.58:26-1 et seq.), which act has yet to be 
35 utilized. 
36 
37 
38 
39 
40 ., New Jersey Water Supply Public-Private Act." 
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ASSEMRLY LOCAL GOVERNMENT COMMITTEE 

STATEMENT TO 

[FIRST REPRINT] 

SENATE COMMITTEE SUBSTITUTE FOR 

SENATE, No. 1292
 

STATE OF NEW JERSEY
 

DATED: MARCH 9, 1995 

The Assembly Local Government Committee reports favorably 
Senate Bill No. 1292 (SCS/1R). 

Senate Bill No. 1292 (SCS/1R) authorizes various public entities 
to enter into contracts with private firms for the provision of water 
supply services. A private firm may be any publicly or privately 
held company qualified to do business in the State and capable of 
financing, planning, designing, constructing, improving, operating or 
maintaining a water supply facility. The contract will be a 
long-term agreement wherein a private firm agrees to provide 
water supply services for a public entity and wherein the private 
firm agrees to provide, during the term of the contract. Capital 
expenditures on behalf of the public entity's water supply facilities, 
which expenditures are set forth in the contract. "Water supply 
services" arr' defined as the financing, designing, construction. 
improvenll"It, operation. maintenance or administration of a water 
supply faelh ty 

The hill details the procedures the public entity must follow for 
the public notir:e of its intent to enter into a contract with a 
privatI' firn. the review of proposals received from privdtp firms; 
the npgotiation of the contract and its term[,; and the public hearing 
the public ent tty must hold to explain the terms of the proposed 
contrnct dod answer questions raised by members of the public. 

The Aoard of Public Utilities, the Local Finance Board of the 
Division of Local Government Services in the Department of 
Community Affairs and the Department of Environmental 
Protection must review the proposed contract. The Board of Public 
Utilities and the Local Finance Board of the Division of Local 
Government Services, under prescribed criteria, must approve the 
agreement before it is executed. All applicable standards as to 
water supply and water quality will remain in place and are 
enforceable by the Department of Environmental Protection. 

In order to pay its part of the cost of a water supply facility 
being constructed or upgraded under the terms of a contract, a 
public entity may issue bonds in accordance with the "Local Bond 
Law," N.J.S.40A:2-1 et seq. and the expenditure of such bond funds 
will have to be in compliance with applicable public contracting 
statutes. 

Senate Bill No. 1292 (SCS/1R) makes clear that it shall not be 
construed to authorize a public entity that enters into a contract 
pursuant to the bill to provide for the bulk sale or transfer of water 
to a private firm if the water being transferred or sold has been 
supplied to the public entity either by the New Jersey Water Supply 
AuthOrIty or hy the North Jer!>l'Y Water Supply District, unless the 
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authority pursuant to P.L.1981, c.293 (C.58:1B-1 et seq.) or the 
district pursuant to R.S.58:5-1 et seq., as appropriate, has agreed to 
the bulk transfer or sale. 

Senate Bill No. 1292 (SCS/IR) also states that whenever a 
private finn enters into a contract with a public entity to provide 
water supply services pursuant to the bill, and that public entity 
operates water supply iacilities within another public entity, in 

accordance with the provisions of N.J.S.40A:31-4, the private firm 
or public entity shall be subject to the jurisdiction, regulation and 
control of the Board of Public Utilities as provided in 
N.J.S.40A:31-23. to t1:e extent the private firm or public entity 
operates a water supply facility within that other public entity. 

The bill provIdes an alternative to the "New Jersey Water 
Supply Privatization Act." P.L.1985, c.37 (C.58:26-1 et seq.), which 
act has not been utilized by any public entity. 

Senate Bill No. 1292 (SCS/1R) also: 
* Changes the term "partnership agreement" as used in the 

original bill to "contract;" 
* Specifies the items to be included in a contract, including 

whether or not the private finn has the authority to initiate, 
negotiate and finalize the bulk sale of surplus water; 

* Specifies the criteriato be used by the Board of Public 
Utilities and the Local Finance Board for their review of a proposed 
contract; 

* Provides that an agreement for the purchase of a water 
supply from a public utility cannot exceed a term of 40 years; 

* Requires public notice if concession fees or other monetary 
benefits are paid by a private firm to a public entity and that these 
fees or benefits are to be used to redur:e or off- set property taxes; 

, Provides for an expedit~d court proceeding in the ('vent of' a 
cont "~act complianf'l'. performance or termination dispute. 

Senate Bi'J 1\0. 1292 (SCS/1R) is identical, except for several 
ter.hnicaJ corrections, to Assembly commi ttee substitute for 
A-2109 i'llsu fP,leased from committee this date. 
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SENATE COMMlJ]\j! ry APr'AIRS COM\lITTEE 

STATEMENT TO 

SENATE, No. 1292 
\,with committee amendments 

STATE OF NEW JERSEY 

DATED: OCTOBER 13, 1994 

The Senate Community Affair Committee reports favorably and 
with commit!ee aInendments Senate Bill No. 1292. 

As amenrlee by the comoittee, this bill would authorize various 
public enti tit:S to enter into partnership agreements with certain 
private finns tbat possess demonstrated expertise and resources for 
0e provision of water supp!<; services. 

Accoreing '0 t2e proce-=.JTes set forth in the bill, once a public 
entity has negot:ated a prc;>osed partnership agreement with the 
p::ivate finn it has selectee... it must hold a public hearing to explain 
the terms of >-=e proposed partnership agreement and to answer 
questions raised by members of the public. A verbatim transcript 
of the public hearing will be made. 

The New Jersey Department of Environmental Protection, the 
Board of Public Utilities and the Division of Local Government 
Services in the Department of Community Affairs must review a 
proposed partnership agreement, and in so doing will be provided 
the full record of the public hearing. The Board of Public Utilities 
and the Division of Local Government Services, under prescribed 
criteria, must approve the agreement before it is executed and 
bindif1g. All applicahle standards as to watp,r supply and water 
quuhty remain In pldce under the proposed legislation and are 
enforcf'~ble by the Department of Environmental Protection. 

In orrlpr to pay Its part of the cost of a water supply facility 
beHlg con~t I'lJctt~d or upgrarled under the terms of a partnership 
agreernp'ld, a ~ublic entity may issue bonds in accordance with the 
"Local Bund I.aw," N.J.S.40A:2-1 et seq. 

The bill provides that a partnership agreement would be exempt 
from the provisions of the "Local Public Contracts Law," P.L.1971, 
c.198 (C.40A:1l-1 et seq.). 

The bill provides an alternative to the "New Jersey Water 
Supply Privatization Act," P.L.1985, c.37 (C.58:26-1 et seq.), which 
act has yet to have been utilized by any public entity. 

The committee amended the bill to expand the period of time
 
that the Board of Public Utilities and the Division of Local
 
Government Services may review a proposed partnership agreement
 
from 30 to 60 days. The amendments also specify that when a
 
public entity consisting of multiple municipalities has entered into a
 
partnership agreement, the division must ensure that any conct::ssion
 
fees or other monetary benefits ari<;mg out of the partnership
 
agreement are paid directly to the lIlunldprth ties constitutmg that
 
public entity. The committee amendments also incorporate various
 
technical amendment into the bill.
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The committee substitute also: 
* Changes the term "partnership agreement' as used in the 

original bill to "contract.·' 
* Specifies the items to be included in a contract, including 

whether or not the private firm has the authority to initiate, 
negotiate and finalize the bulk sale of surplus water; 

* Specifies the criteriato be used by the Board of Public 
Utilities' and the Local Finance Board for their review of a 
proposed contract. 

* Provides that an agreement for the purchase of a water 
supply from a public utility cannot exceed a term of 40 years.. 

* Requires public notice if concession fees or other monetary 
benefits are paid by a private firm to a public entity and that these 
fees or benefits are to be used to reduce or off-set property taxes. 

* Provides for an expedited court proceeding in the event of a 
contract compliance, performance or termination dispute. 

FISCAL IMPACT 
This bill does not have an impact on State revenues and 

expendi tures. 
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SENATE BUDGET AND APPROPRIATrOl\4S COMMITTEE 

STATEMENT TO 

SENATE COMMITTEE SUBSTITUTE FOR 

SENATE, No. 1292 

STATE OF NEW JERSEY 

DATED: DECEMBER 8, 1994 

The Senate Budget and Appropriations Committee reports 
favorably a Senate Committee Substitute for Senate Bill No. 1292. 

The Senate Committee Substitute for Senate Bill No. 1292 
authorizes various public entities to enter into coutracts with 
private firms for the provision of Writer supply services. A private 
firm may be an~; publicly or privately helfl company qualified to do 
business in the State ar:d ca~ble of fmcdng, plarming, designing, 
constructing, improving, opera~ing or maintaining a water supply 
facility. The contract will be a long-term agreement wherein a 
private firm agrees to prcv~de water supply services for a public 
entity and wherein the private firm agrees to provide, during the 
term of the contract, capital expenditures on behalf of the public 
entity's water supply facilities, which expenditures are set forth in 
the contract. "Water supply services" are defined as the financing, 
designing, construction, improvement, operation, maintenance or 
admmistration of a water supply facility. 

The bill details the procedures the public entity must follow for 
the puhlic notice of its intent to enter into a contract with a 
private firlll, the review of proposals received from private firms; 
the negotlallOIl of the contract and its tenns; and the public hearing 
thp. public I nt I ty must hold to explain the terms of the proposed 
contrac I Clnd itn"iWer questions raised by members of the public. 

Thp. }lOinl of Public Utilities, the Local Finance Board of the 
Division of Local Government Servir;es in the Department of 
Community Affairs and the Department of Environmental 
Protection must review the proposed contract. The Board of Public 
Utilitip~ and the Local Finance BOrtrd of the Division of I.ocal 
Government Services, under prescribt'o cri teria. must approve the 
agreement before it is executed. All applicahle standarrl., as to 
water supply and water quality will remain in place and are 
enforceable by the Department of Environmental Protection. 

In order to pay its part of the co~t of a water supply facility 
being constructed or upgraded under the terms of a contract, a 
public entity may issue bonds in accordance with the "Local Bond 
Law," N.J .S.40A:2-1 et seq. and the expenditure of such bond funds 
will have to be in compliance with applicable public contracting 
statutes. 

The bill provides an altemative to the "New Jersey Water 
Supply Privatization Act," P.L.1985, c.37 (C.58:26-1 et seq.), which 
act has not been utilized by any public: entity. 

"'\ J 
" , 
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