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'IChapter 50 (New) 
N.J.S.:l8:50-1 To 

, 28:&0-&'2 -Repealer 

P.L.1995~ CHAPTER 263, appro". Nouember J5. 1995
 

1994 Senate No. 1010
 

J AN ACT concerning replevin, supplementinB Title 28 of the New
 
2 Jersey Statutes. and repealing N.J.S.2A:59-1 throUSh
 
3 N.J.S.2A:59-t9 inclusive.
 
4
 
5 BE IT ENACTED by. Ih~ ,S~nole ond Gene,.," A...mb.y 01 Ihe
 
6 Slole 01 New J.,...y:
 
., 1. 'An additional chapter, chapter 50. is added to Title 28 of
 
8 Title 28 of the New Jersey Statutes is added as follows:
 
9
 

10 TITLE 28 
11 CHAPTER 50. REPLEVIN 
J2 
13 28:50-1.· Action for Replevin. 
14 28:50-2: Tempon.ry Relief: On Notice. 
15 28:50-3. Temporary aelief: Without Notice. 
16 28:50-4. Security. 
11 28:50-5. Unrelinquilhed property. 
18 
19 28:50-i. ActiGn for Replevin~ A pe........1Dq recovery of . 
20 ........., held by ....ther may brinl an Ktion for replevin in 
21 the Superior Court•.. " the ,..... establilhei the c.... of ICtion. 
22 tbe court shall .~er an order lreatina po_.ion. 
23 Source: N.J.S.2A:69-3. . , 
24 28:10-2. .Temponry aellef; On Notice. If the court. after 
25 notice ......... and besed upon filed papeJII and testimanr. if 
26 any. findla probUillt, of final Judlment for the plaintiff. it ma,. 
27 prior to final J.........I: 
28 I. Irani pall_ian 01 the laods to the plaintiff: or 
20 b. order othe" i-t relief. 
30 Source: New. 
31 28:50-3. Temporary Relief; Without Notice., In an 
32 e.tl'lOl'dinIry cae if. before notlee and .....riaI. the court fiadl 
33 ftOmlpeCiIlc 'aeta in an .ffidavit or vartfted compIaiat that the 
34 plaintiff II entitled to pall_Ion and thet an immediate order is 
3& Me....., to prevent removal of. or irrepal'lble ..... to. the 
38 .... the court without notice. ml': 
37 •• direct I pe aulhort"" by the court to ....,........... 
38 rmm lhe .-ra, in po hold them pendIna a burial; or 
39 b. o.r nee_ry tenaporary reltraints to preserve the ... 
40 peachnl a heann,. 
41 Source: New. 
42 28:10-4. SecurilY. As' part '01 ... order that detemin_whlr' 
43 l1li11 hold the· ............ jucflm_t. the court may further· 
44 order the IIolder t~ live MCUfity. 
4& Source: N. J.s.2A:It-I. 2A:IW. 
48 21:10-1. UnrellnquJlhed property. II the court Olde.. a ...... 
41 10 reUnqujlh IDOdII Iftd the pellGll does IIDt relinqullh them. the 
48 court nil enter an order In aid or ~.lC\ltloft. or If the pI....tiff •• 



51010 
2 

1 10 request.. _dim.... 
Z . Source: N.J.S.2A:I8-4.. 
3 2. The lollawiaa at.tut" are repealed:
 
4 N.,.s.ZA:&8-1·throuIh 2A:&8-tlJiftcIUllve.
 
6 3. 'I1lia act -.u take effect immediately., 
6 

.STATEMENT -.7 

lJ 
10 11da bill implements the recommendations 01 the New Jel'll8J 
11 Law ReviIioD CammJIIion for simplifICation IIId mDdead.atiOa 01 
12 tbe "atuta telatiDa to civil prac:edure end for the NClIIIDPllation 
13 of It-"atut" .. put of the new Title 28. CaurtI. . 
14 Naw ,..., nI(IIevin "Btut. COIIIIIt 01 18 aaetIanI derived 
1& I.... tile 1177 Revillaa. 11ds IIIU IimpUllea IIId made._ 
18 npIavia procedure wIdcb .. IIOt c:bIn8ed-lIIDIflcatIJ lor more 

I
I 

17 .... a .-at..,. ID ....tlaD. the bID CUteI ltutiodal clelect. 
II ....-.., New ,..., .. ledenl court .., PJOYidin8 
Ie CDIIItttut y nqulftld pre-judpaent Marini- IIOtice. 
20 j 
21 f 
22 
2S 
24 

.­

·1 ·
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2 

1 so requests, assess damages. 
2 Source: N.J.S.2A:59-4. 
3 2. The following statutes are repealed: 
4 N.J.S.2A:59-1 through 2A:59-19 inclusive. 
5 3. This act shall take effect immediately. 
6 

7 

8 STATEMENT 
9 

10 This bill implements the recommendations of the New Jersey 
11 Law Revision Commission for simplification and modernization of 
12 the statutes relating to civil procedure and for the recompilation 
13 of these statutes as part of the new Title 2B, Courts. 
14 New Jersey replevin statutes consist of 19 sections derived 
15 from the 1877 Revision. This bill simplifies and modernizes 
16 replevin procedure which has not changed significantly for more 
17 than a century. In addition, the bill cures constitutional defects 
18 raised by both New Jersey and federal court cases by providing 
19 constitutionally required pre-judgment hearing and notice. 
20 
21 
22 

23 
24 Revises law concerning replevin. 



ASSEMBLY JUDICIARY, LAW AND PUBLIC SAFETY
 
COMMITTEE
 

STATEMENT TO
 

SENATE, No. 1010 

STATE OF NEW JERSEY
 

DATED: MAY 8, 1995 

The Assembly Judiciary, Law and Public Safety Committee 
reports favorably Senate Bill No. 10lD. 

The term "replevin" refers to a civil action whereby the owner 
or person entitled to repossession of goods or personal property may 
recover that property from a person who has wrongfully detained or 
taken that property. This bill implements the recommendations of 
the New Jersey Law Revision Commission for simplification and 
modernization of the statutes relating to replevin and for the 
recompilation of these statutes as part of the new Title 2B, Courts. 

An action for replevin may be brought in the Superior Court. In 
an extraordinary case if, before notice and hearing, the court finds 
that the plaintiff is entitled to possession and that an immediate 
order is necessary to prevent removal of, or irreparable damage to, 
the goods, the court without notice, may direct a person authorized 
by the court to remove the goods from the party in possession and 
hold them pending a hearing; or order necessary temporary 
restraints to preserve the goods pending a hearing. 

This bill would repeal New Jersey's existing statutes concerning 
replevin which were first enacted in 1877. N.J.S.2A:59-1 through 
2A:59-19 inclusive are repealed. 



SENATE JUDICIARY COMMITTEE 

STATEMENT TO 

SENATE, No. 1010
 

STATE OF NEW JERSEY
 

DATED: JUNE 2, 1994 

The Senate Judiciary Committee reports favorably Senate 
Bill No. 1010. 

The term "replevin" refers to a civil action whereby the owner 
or person entitled to repossession of goods or personal property may 
recover that property from a person who has wrongfully detained or 
taken that property. This bill implements the recommendations of 
the New Jersey Law Revision Commission for simplification and 
modernization of the statutes relating to replevin and for the 
recompilation of these statutes as part of the new Title 2B, Courts. 
This bill would also repeal New Jersey's existing statutes dealing 
with replevin which were first enacted in 1877. 



REPORT AND RECOMMENDATIONS
 

RELATING TO REPLEVIN
 

NEW JERSEY LAW REVISION COMMISSION
 
15 Washington Street
 

Newark, New Jersey 07102
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November, 1992
 



INTRODUcnON 

New Jersey replevin statutes consist of 19 sections derived from the 
1877 Revision. While some of the sections were amended between 1890 and 
1963, the replevin procedure, "originally designed to test the true title to 
property," has not changed significantly for more than a century. To a seller­
creditor, the availability of this procedure for repossessing J?roperty has made 
certain sales possible and has become "part of the fabnc of our modem 
financing...." Almor Furniture & Ap.pliances v. MacMillan, 116 NJ. Super. 
65, 67 (Essex Cty. Dist. Ct. 1971). 

.HJ..S, 2A:59-1 states: 

H the goods or chattels of any person be wrongfully taken and 
detained, or wrongfully detained, the sheriff, or other officer 
authorized by law, of the county where the goods or chattels 
mar be, shall cause such goods and chattels to be replevied and 
delivered. 

Following the United States Supreme Court decision, Sniadach v. 
Family Finance Corp. of BAY View, 395 U.S. 337, 89 S.Ct. 1820, 23 L.Ed. 2d 
349 (1969), courts began declaring constitutionally infirm those replevin laws 
which allowed taking of property or property rights without a prior hearing. 
Sniadach involved a WISCOnsin statute allowing garnishment of one-half 
salary without notice. 

The first case challen~g the constitutionality of New Jersey's 
replevin statutes, Almor Furmture & Awliances y. MacMillan, 116 NJ. 
Super. 65 (Essex Cty. Dist. Ct. 1971), raised three issues: 1) denial of due 
process by taking property without requiring prior notice or hearing; 2) 
violation of the fourth amendment prohibition against unreasonable searches 
and seizures; and 3) denial of the fourteenth amendment guarantee of equal 
r.rotection. The court declined to decide the constitutional issues raised lest 
'the security permitted and approved by the relatively recently enacted 
Uniform Commercial Code should be jeopardized by a sudden declaration of 
unconstitutionality of one of the remedies relied upon by sellers in security 
transactions." Almor, ~ at 69. 

The next year, the United States Supreme Court found Florida and 
Pennsylvania replevin statutes (which were similar to New Jersey replevin 
statutes) violative of fourteenth amendment due process because they did not 
require prior notice and hearing. Fuentes v. Sheyin, 407 U.S. 67, 92 S.Ct. 
1983, 32 L.Ed. 2d 556,.wu denied, 409 U.S. 902, 93 S.Ct. 177, 34 L.Ed. 2d 
165 (1972). The following year, 1973, in response to Fuentes v. Shevin, New 
Jersey Court Rules 4:61-1 and 4:61-2 were amended to comply with that 
decisIon's requirements of prior notice and hearing. 

In The Sillier Co. v. Gardner, 65 NJ. 403 (1974), the court agreed 
with defendant's argument that plaintiffs seizure under a writ of replevin was 
unconstitutional because there had been neither notice nor hearing 
beforehand. The court pointed to Fuentes v. Shevin as the impetus for the 
1973 Rule changes. 
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New Jersey replevin statutes have never been amended to cure the
constitutional defects. It is inappropriate to rely on court rules to make the 
statutes constitutional as applied. The proposed provisions provide 
constitutionally required pre-Judgment heanng and notice. They also 
simplify and modernize the law. The court rilles on replevin, R. 4:61-1 
through -5, can then serve their appropriate function, providing greatly 
detailed procedural guidance. 

2B:X·l. Action for replevin 

A person seeking recovery of goods wrongly held by another may 
bring an action for replevin in the Superior Court. If the person establishes 
the cause of action, the court shall enter an order granting possession. 

Source: 2A:S9·3. 

COMMENT 
This section eliminates references to the former county court and the county district 

court and substitutes -an action for replevin- for the archaic "writ of replevin.' 

2B:X·2. Temporary relief; On Notice 

If the court, after notice and hearing, and based upon filed papers 
and testimony, if any, finds a probability or final judgment for the plaintilT, 
it may, prior to final judgment: 

a. grant possession of the goods to the plaintiff; or 

b. order other just relief.
 
Source: New.
 

COMMENT 
This section is based upon paragraph (a) ofR, 4:61-1. The Rule was amended in 1973 

to require pre-judgment notice and hearing. 

2B:X-3. Temporary Relief; Without Notice 

In an extraordinary ease if, before notice and hearing, the court finds 
from specific facts in an affidavit or verified complaint that the plaintiIT is 
entitled to possession and that an immediate order is necessary to prevent 
removal of, or irreparable damage to, the goods, the court without notice, 
may: 

a. direct a person authorized by the court to remove the goods from 
the party in possession and hold them pending a hearing; or 

b. order necessary temporary restraints to preserve the goods pending 
a hearing. 

Source: New. 
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COMMENT 
This section, which is based on paragraph (b) of.R. 4:61-1, allows pre-judgment 

replevin without notice only when action is necessary to prevent irreparable damage. The 
Comment to .& 4:61-1 states that the standard is defined as including the imminent 
destruction, seaetion or disposition of the chattels by the defendant. 

2B:X-4. Security 

As part of an order that determines who shall hold the goods pending 
judgment, the court may further order the holder to give security. 

Source: 2A:59-5, 2A:59-6 

COMMENT 
This section is a general security provision that replaces the source bonding statutes, 

gives the court authority regarding security requirements and is compatible with the relevant 
rule,.R, 4:61-1(c). 

2B:X-5. Unrelinquished property 

If the court orders a person to relinquish goods and the person does 
not relinquish them, the court shall enter an order in aid of execution, or if 
the plaintifl'so requests, assess damages. 

Source: 2A:59-4,.R, 4:59-1(e) 

COMMENT 
This provision eliminates the source statute's blanket right for the sheriff to break into 

a building or to trespass on private property in order to seize property and substitutes the 
disa'etion of the court in determining how concealed and other unrelinquished property shall 
be retaken. The phrase, "enter an order in aid of execution," derives from similar language in 
.R. 4:S9-1(e), supplementary proceeding" to enforce judgments. 
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TABLE OF DISPOSITIONS 

Section Disposition 

2A:59-1 Deleted 
2A:59-2 Deleted 
2A:59-3 2B:X-l 
2A:59-4 2B:X-5 
2A:59-5 2B:X-4 
2A:59-6 2B:X-4 
2A:59-7 Deleted 
2A:59-8 Deleted 
2A:59-9 Deleted 
2A:59-10 Deleted 
2A:59-11 Deleted 
2A:59-12 Deleted 
2A:59-13 Deleted 
2A:59-14 Deleted 
2A:59-15 Deleted 
2A:59-16 Deleted 
2A:59-17 Deleted 
2A:59-18 Deleted 
2A:59-19 Deleted 

Comment 

Unconstitutional 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 

Unnecessary 
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third chapters are substantial re-enactments of the New Jersey Air Safety and 

Hazardous Zoning Act of 1983 (as amended) and the New Jersey Airport 

Safety Act of 1983. 

C.	 Replevin 

The Commission filed a Final Report and Recommendations Relating 

to Replevin (see Appendix C). 

Current New Jersey replevin statutes consist of 19 sections derived 

from the 1877 revision of the statutes. While some of the sections were 

amended between 1890 and 1963, the statutory replevin procedure for 

repossessing property has not changed significantly for more than a century. 

In 1974 the New Jersey Supreme Court held that the statutes were 

violative of due process because they do not require notice and hearing prior 

to divestment of property. The Sin~er Co. v. Gardner, 65 NJ. 403, 415 

(1974). The Commission proposal provides constitutionally required pre­

judgment notice and hearing and simplifies and modernizes the law. 

D. Juries 

The Commission filed a Final Report and Recommendations Relating 

of Juries (see Appendix D). 

This project continues the work of the Law Revision Commission in 

revising the statutes relating to the New Jersey court system; it constitutes a 

complete revision of the text and organization of the statutes relating to petit 

jury and grand jury selection and impaneling. 

In 1982 the Supreme Court Task Force on Jury Utilization and 

Management completed an extensive study of the jury system and issued a 

report recommending a wide variety of improvements and modifications in 

the system of jury selection. Since the issuance of the Task Force Report 

many improvements have been made in the management of the jury system 
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