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[OFFICIAL COPY REPRINT] 

ASSEMBL Y, No. 1349 

STATE OF NEW JERSEY
 
INTRODUCED MARCH 13, 1980 

By Assemblyman BORNHEIMER 

Referred to Committee on Judiciary, Law, Public Safety 

and Defense 

AN ACT making void and unenforceable certain hold harmless 

agreements and supplementing subtitle 6 of Title 2A of the New 

Jersey Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. A covenant, promise, agreement or understanding in, or in 

2 connection with or collateral to a contract, agreement or purchase 

3 order, relative to the construction, alteration, repair, maintenance, 

4 servicing, or security of a building, structure, highway, railroad, 

5 appurtenance and appliance, including moving, demolition, excavat­

6 ing, grading, clearing, site preparation or development of real 

7 property connected therewith, purporting to indemnify or hold 

8 harmless the promisee against liability for damages arising out 

9 of bodily injury to persons or damage to property "'[caused by or 

10 resulting from the sole negligence of the promisee, his agents, or 

11 employees, or indemnitee,]· is against public policy and is void and 

12 unenforceable j provided that this section shall not affect the 

13 validity of any insurance contract, workmen's compensation or 

14 agreement issued by an *[admitted]'" "'auth01-ized* insurer. 

1 2. A covenant, promise, agreement or understanding in, or in 

2 connection with or collateral to a contract, agreement or purchase 

3 order, whereby an architect, engineer, surveyor or his agents, 

4 servants, or employees shall be indemnified or held harmless for 

5 damages, claims, losses or expenses including attorneys' fees 

6 arising either out of (1) the preparation or approval by an architect, 

7 engineer, surveyor or his agents, servants, employees or invitees, 

8 of maps, drawings, opinions, reports, surveys, change orders, 

9 designs or specifications, or (2) the giving of or the failure to give 

10 directions or instructions by the architect, engineer, surveyor or 
ExPLANATION-Matter enclosed in bold-faeed brackets [thud in the above bill 

is not enacted and is intended to be omitted in the law. 



2 

11 his agents, servants or employees provided such giving or failure 

12 to give is the cause of the damage, claim loss or expense, is against 

13 public policy and is void and unenforceable. 

J 3. This act shall not apply to a covenant, promise or agreement 

2 made directly with a railroad relati\'e to construction, alteration, 

3 repair, maintenance or access upon, under or across the right of 

4 way of an operating railroad. This act shall not apply to any 

5 contract, agreement, understanding or purchase order to which 

6 the State of New Jersey or any of its departments, agencies, or 

7 authorities is a party. 

1 4. This act shall take effect with respect to covenants, promises. 

2 agreements or understandings which are subject hereof made or 

3 executed from and after the effective date of this act. 

1 5. This act shall take effect immediately. 



ASSEMBLY, No. 1349 
• 

STATE OF NEW JERSEY
 

INTRODUCED MARCH 13,1980 

By Assemblyman BORNHEIMER 

Referred to Committee on Judiciary, Law, Public Safety 

and Defense 

AN ACT making void and unenforceable certain hold harmless 

agreements and supplementing subtitle 6 of Title 2A of the New 

Jersey Statutes. 

1 BE IT ENACTED by the Senate and General .Assembly of the State 

2 of New Jersey: 

1 1. A covenant, promise, agreement or understanding in, or in 

2 connection with or collateral to a contract, agreement or purchase 

3- order, relative to the construction, alteration, repair, maintenance, 

4 servicing, or security of a building, structure, highway, railroad, 

5 appurtenance and appliance, including moving, demolition, excavat­

6 ing, grading, clearing, site preparation or development of real 

7 property connected therewith, purporting to indemnify or hold 

8 harmless the promisee against liability for damages arising out 

9 of bodily injury to persons or damage to property caused by or 

10 resulting from the sole negligence of the promisee, his agents, or 

11 employees, or indemnitee, is against public policy and is void and 

12 unenforceable; provided that this section shall not affect the 

13 validity of any insurance contract, workmen's compensation or 

14 agreement issued by an admitted insuror. 

1 2. A. covenant, promise, agreement or understanding in, or III 

2 connection with or collateral to a contract, agreement or purchase 

3 order, whereby an architect, engineer, surveyor or his agents, 

4 servants, or employees shall be indemnified or held harmless for 

5 damages, claims, losses or expenses including attorneys' fees 

6 arising either out of (1) the preparation or approval by an architect, 

7 engineer, surveyor or his agents, servants, employees or invitees, 

8 of maps, drawings, opinions, reports, surveys, change orders, 

9 designs or specifications, or (2) the giving of or the failure to giv-e 

10 directions or instructions by the architect, engineer, surveyor or 

11 his agents, servants or employees provided such giving or failure 

12 to give is the cause of the damage, claim loss or expense, is against 

13 public policy and is void and unenforceable. 



1 3. This act shall not apply to a covcna~lt, promise or agreement 

2 made directly with a railroad relative to construction, alteration, 

3 repair, maintenance or access upon, under or across the right of 

4 way of an operating railroad. Tllis act shall not apply to any 

5 contract, agreement, understanding or purchase order to which 

6 the State of New Jersey or any of its departments, agencies, or 

7 authorities is a party. 

1 4. This act shall take effect with respect to covenants, promises, 

2 agreements or understandings which are subject hereof made or 

3 executed from and after the effective date of this act. 

1 5. This act shall take effect immediately. 

STATEMENT 

It is becoming increasingly common, particularly in the construc­

tion field, for hold harmless agreements to be included in contracts 

and printed on the back of purchase order forms. Such agreements 

may vary in the extent to which one party shifts .liability to the 

other, but whatever the shift the casual manner in which the 

liability is tendered and assumed is particularly dangerous. Such 

agreements frequently impose liabilities, the assumption of which 

is not intended, and against which individuals may be unable to 

obtain insurance. This bill would make void and unenforceable 

certain hold harmless agreements which are included in the con­

tracts and printed on purchase order forms where liability is shifted 

for the sole negligence of the promisee. 
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SENATE COMMITTEE 
STATEMENT TO 

ASSEMBL Y, No. 1349 
with Senate conmlittee ameudments 

STATE OF NEW JERSEY
 
DA'rl'~D: MARCIl 23, HJ8:l 

As,sembly Bill No. 1349 would make certain hold harmless clauses in 

construction contracts (flection 1) and in architectural, engineering 

and surveying contracts (section 2) void and tmenforceahle as against 

public policy. The provisions of Assembly Bill N'o. 1349 would not, 

however, be applicable to allY colliracts with the State of New .Tersc,\'" 

or railmads. (seotion 3) 

As passed by the Assembly, Assembly Bill No. 1:149 would not permit 

a contractor by virtue of a hold harrnleRs clauRl' to sbift responsibility 

to a suooontractor for damage which resulted from the sole negligence 

o[ contractor. Howevel', a (,ontracto,r could shift responsibility for 

damages where both partie::> were jointly negligent. 

Thus, [or example, if the damages amounted to $10,000.00 and the 

contractor was solely negligent, he could Hot han~ shifted responsibility 

to a subcontractor. However, if the damages amounted to $10,000.00 

and under the theory of comparative negligence, the contractor was 

90% and the subcontractor 10% negligent, Assembly Bill No. 1349 

would not have prevented the COl1tractor from inserting a Lold harm­

less clause and shifting liability to the subcontractor. 

To rectify this situation, the c0111TllittCCl adopted arnendments whieh 

would result in hold harmlcsR clnuRcR ill constru('tion contracts beillg' 

void and unenforceable whetllPl' sole negligence or joint l1cgligenoe 

were the basis for the shift in responsibility. 

The amendments also substitute the word" authorized" for" admit­

ted" before the word insnror in section 1 of the bilL This is so the 

provision of section 1 would be applicable to "surplus line insuranoe 

carriers" as well as to insurance companies actually admitted to do 

business in New Jersey. 



SENATE COMMITTEE AMENDMENTS TO 

ASSEMBL Y, No. 1349 

STATE OF NEW JERSEY 
ADOPTED MARCH 23, 1981 

Amend page 1, section 1, lilles 9-11, omit "caused by or resulting from 

the sole negligence of the promisee, his agents, or employees, or in­

demnitee,". 

Amend page 1, section 1, line 14, omit "admitted", insert "authorized". J 
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[SENATE REPRINT] 

ASSEMBL Y, No. 1349 
with Senate committee amendments adopted March 23. 1981 

STATE OF NEW JERSEY
 
INTRODUCED MARCH 13, 1980 

By Assemblyman BORNHEIMER 

Referred to Committee on Judiciary, Law, Public Safety 

and Defense 

AN ACT making void and unenforceable certain hold harmless 

agreements and supplementing subtitle 6 of Title 2A of the New 

Jersey Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. A covenant, promise, agreement or understanding in, or in 

2 connection with or collateral to a contract, agreement or purchase 

3 order, relative to the construction, alteration, repair, maintenance, 

4 servicing, or security of a building, structure, highway, railroad, 

5 appurtenance and appliance, including moving, demolition, excavat­

6 ing, grading, clearing, site preparation or development of real 

7 property connected therewith, purporting to indemnify or hold 

8 harmless the promisee against liability for damages arising out 

9 of bodily injury to persons or damage to property *[caused by or 

10 resulting from the sole negligence of the promisee, his agents, or 

11 employees, or indemnitee,] * is against public policy and is void and 

12 unenforceable; provided that this section shall not affect the 

13 validity of any insurance contract, workmen's compensation or 

14 agreement issued by an *'[admitted]* *authorized*' insurer. 

1 2. A covenant, promise, agreement or understanding in, or III 

2 connection with or collateral to a contract, agreement or purchase 

3 order, whereby an architect, engineer, surveyor or his agents, 

4 servants, or employees shall be indemnified or held harmless for 

5 damages, claims, losses or expenses including attorneys' fees 

6 arising either out of (1) the preparation or approval by an architect, 

7 engineer, surveyor or his agents, servants, employees or invitees, 

8 of maps, drawings, opinions, reports, surveys, change orders, 

9 designs or specifications, or (2) the giving of or the failure to give 

10 directions or instructions by the architect, engineer, surveyor or 
EXPLANATION-Matter enclosed in bold-faced braekets [thus] in the above bill 

is not enaeted and is intended to be omitted in the law. 



1 5. This act shall take effect immediately. 

2 

11 his agents, servants or employees provided such giving or failure 

12 to give is the cause of the damage, claim loss or expense, is against 

13 public policy and is void and unenforceable. 

1 3. This act shall not apply to a covonant, promise or agreement 

2 made directly with a railroad relative to construction, alteration, 

3 repair, maintenance or access upon, under or across the right of 

4 way of an operating railroad. This act shall not apply to any 

5 contract, agreement, understanding or purchase order to which 

6 the State of New Jersey or any of its departments, agencies, or 

7 authorities is a party. 

1 4. This act shall take effect with respect to covenants, promises, 

2 agreements or understandings which are subject hereof made or 

3 executed from and after the effective date of this act. 
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~-3~Il, sponsored by Senator Raymond Zane (D-Gloucester), \'lhich amends the statute 

re'1u iring approval by the Department of Envi ronmenta1 Protection before one may construct a . 
doc!:, \'Iha rf, pi er or other \'laterfront development to exempt the repa i r, replacement or 

rer.ov~tion of permanent docks existing prior to January 1, 1981, provided that the 

repair. etc., does not increase the size of the structure and the structure is used solely 

for residential purposes or for the docking of pleasure vessels. 

As originally Dassed, the bill also exempted the construction, repair, replacement 

or. renovation of floating docts provided the structure does not exceed waterfront frontaqe 

anG is used solely for pleasure vessels. 

Governor Byrne conditionally vetoed the bill on November 12. savinq that f10atinq 

dOCK:;; "should continue to be reviewed by the Department of Environmental Protection." 

The Legislature concurred with his recommendations. 

A-923, sponsored by Asseablyman Martin Herman (D-Gloucester), which continues to 

permit prescription holders to possess a lO-day supply of a controlled dangerous substance 

i!1 other than the original cootainer. ,
I 
i 
I 

However, upon the request of a law enforcement officer, the individual must produce 

the name and address of the prescribing practitioner and the dispensina phannacist. 

Failure to oroduce this infomation is a disorderly persons offense. 

A~1349, sponsored by Assemblyman James "Bornheimer (D-Middlesex), which as a matter 

of ~:.:blic policy, voids "hold harmless" clauses in construction, architectural, engineering 

or surveyi nQ contracts by which one pa rt.v shifts respons i bil i ty for damages resul t i ng from 

its fl2ql igence to another. These cl auses are standard in most competitive construction 

52venteen other states have adoDted similar legislation. 

5-1183, sponsored Q1 Senator Wayne Dumont (R-Sussex), prohibiting municipalities 
• 

frOll1 charainq interest on deferred assessments ~ranted to O\·mers of farmland. 

. t IUnder current law, a fam o\'mer may defer charges or assessments for local lrnprovemen s, i 
I 
! 
isuch as sewers, which he does not immediately use. The deferral on assessments lasts until I 
I 

! 

th~ farm owner subdivides or obtains a building permit on the land. This bill attempts 
to clarify a previously ambigllOus situation. 

-~-
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