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• ~'~:N()tcto 
nl~7, 

P.L. 1996, CHAPTER 81,IIPprovedJuly 25,1996 " , 
Assembly No. 1034 (Second Reprlnl) 

" 

1 AN ACT concerning certain types of liens and amending various parts 
2 of the statutory law. 
3 
4 BE IT ENACTED by the Senate and General Assembly of the State 
5 ojNewJersey: 

6 
7 1. N.J.S.2A:44-128 is amended ~o read as follows: 
8 2A:44-128. a. Any person who, as laborer, mechanic, 
9 materialman, merchant or trader, or subcontractor, in pursuance ofor 

10 confonnity with the terms of any contract for any public improvement 
11 made between any person and a public agency as defined in [se-etion] 

12 N.LS.,2A:44-126 [of this title] and authorized by law to make 
13 contracts for the making of pUblic improvements, performs any labor 
14 or furnishes any materials, including the furnishing ofou. gasoline or 
15 lubricants and vehicle use, toward the performance or completion of 
16 any such contract, shall, on complying with the provisions of 
17 [sections] suhsection h, of N,J,S,2A-44-128, N,J,S,2A:44-1~2 and 

18 NJ.S.2A:44-133 [ofthis title], have a lien for the value of the labor 
19 or materials, or both. upon the moneys due or to grow due. under the 
20 contract and in the control of the public agency. to the full value of the 
21 claim or demand. The lien may be rued and. to the extent of the 
22 amount due or to grow due under the contract, shall become an 
23 absolute lien to the full v$e 'of the labor performed or materials 
24 furnished in favor of every perSon and his representatives and assigns 
25 emplo~ byorf\Utus!ting materials tdthe contractor or 
26 sUbedntract()r~ ' ..' -_ '­ . . -' . ­

27 No Wblicagency shali,',~ to pay a ~ter amount than the 
28 contract priCe'of.tM'1ibOr~rfori11ed.·· ' '.~~eria)s,flitnish~cf~r the 

.•. ~~:'1t~j~,·.'.'.:.~_::~'.~c.;.'.~.·~".r.:,.:.~,~·.:..-,•..:.•...:~,.:,..':~,~~:':·.,,:.im.'...::,...'.~..,'~_O.•'..__:•..:,~,,~.I.:.r..~.;,•...•. ~,...,..·.".,l...',•.~:'_..·..~.:,..•..·.'.;:::'.."r.'.>:.,.~:·_••,.:.:.:',••,:~i.~.).',~~~~·· 
.;'"/~~l~~; _, ~" .', ,. ". '~, _ ,"': 

:::z.~~ -., ," ~..;' ~~ "" 
. 'A_b"iL'6 .., ,.., " 'j -"WM.i~'ll1N.' " 

" IAiIcm~ ~._a~'MtCCl'jtiie~..."I:'u" •.' 
," . "' "'"'; 1"-' /'T,~~i;;:~·~· , ' , -' ", .~. '-," . 
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1 ~. Any personwho ma~, 5~kto ~5SQr;t a lieQugdc:r sgbsect!qp 'L~pf
 

2 thisl, section shaJJ within 20Qa)'liQfthefirsti:.tt9rrnAnC~ Qfw9~9r
 

: =:=~:r~;[::aeQ~:Vce::~eP~it=n~
 
S cJ,"* the ![trcasurcr Qr Qther]! chieffinllDcjal Qfficer of the cQuntior
 

! , .,. . ,:<., ..'. - . '."' 

6 the chairman of the commission board or authority whichever is
 
7
 apptopriate' written notice that he or she has furnished Jabor pr 

8 mat~rials tQ the subcontractor. The nQtice shan contain the name
 

9 addtess Bnd telephone number Qf,the person proyjdine the labor or
 " 
10 materials the name and ieoaraphical location of the public 

11 improvement for which the labor Qr materials have been supplied. the 

12 name of the subcontractQr tQ which the labor or materials have been 

13 supplied. BdescriptiQn of the labor or materials supplied. Bnd the date
 

14 that the labor Qr materials were first supplied to the subcontractor,
 

15 '(The provision QO The officer of the public Biency shall maintain I:
 

16 separate file for BII written notices which shaJJ be available to the
 

17 public for inspectiQn and coPyini durina reaular business hours.
 

lR Failure to proVide' this written notice [to:.. the contractor] iii
 

19 required' within 20 days of the first performance of work or deliveIY
 

20 of labor Qr materials to the subcontractor shall be a '[requirement for
 

21 and shall be a condition of the securini of a lien by the person
 

22 supplyini the labor or materials] bl;,r to secure a lien for the tabor or
 

23 materials provided. unless there is money owi"i from the contractQr
 

24 to the subcontractor to whom the Jabor or materials were urovided in
 

25 which case the lien shall be limited in value tQ a sum not ireater than
 

26 the money owini from the contractor to the subcontractoL
 

27 ,Jute publiC entity with which the notice required by this section is
 

28 filed may cha~e an IDQUiIy fee for information contained in the notice
 

29 tQ any person. includini the contractor. The inquiry fee shall be
 

30 reasQnable and shaJJ be set tQ reflect the CQst to the public entity of
 

31 retrieyini the information.!
 

32 ,1Notwithstandini the provisions of this section tQ the CQntrary. if
 

33 a nQtice is filed after the 2Q.day period 'he persQn SQ fiJini may assert
 
34 a lien under subsectiQn a. Qf thi~ sectjon for any tabor Qr materials
 

3S proVided Qn Qr after· that tiM&" date,1
 

36 . NQ additional Dotice shall be required for wQrk or materials
 

37 provided under the same publiclmProvement contract subsequent tQ
 

38 the inili,i!.l notjc~ notwithstand!ni that tbCwork and materiaIS may be .:.
 
39 provided !Indera sepaan~ '9riJract orpurehase ()ljler' &
 

'400 ,:WJjtten'Q9tI¢C ~(ib'ihClc:6fi!?Ct0I1J:'.ball~':sijb~t8nH8l]y 10 the '
 
41' fQUQwlrtl'fo~' ' ' . ,,::, ' '.' .' ....', ' ,...". 

,~,' 'NOTIcE' '[To C6NTR~~QR]1.()FTHE nEUYERY OF
 

~;: L~BdB. OR MAm~ALs' '. ','
 
.,1 .
'45 ..;:
 

46 In accQrdance with ibete~' aod provisiQns of the ''Municipal 
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Mccbanl~sl Lien l.aw.1I NJ S 2A'44-125 et~" notlfC Is hereby livcn 
IlW:. I . 
~Bme ;gf persQn supplyln, Jabor grmatcrla~). Qf (BddreijS Qf 

:::c=~:rf~~:::~~::c::~r~~::;::::a:(=): 
My te:lcpijQnc number is (lelcphQnc number ofpersopsupplyjnl labor 

Qr materj~ls) 

2 ne (descriptjQn of labor Qr materials) were provjded fQr thc 

(name of public improvement) in (oomc Qf municipality). New Jersey. '. 

FQr; 

Individual. finn Qr cQqxuatiQn 

c. Funds recejved by a CQntractQr and paid tQ a subcQntractQr Qr 

supplier fQr work performed or labor or materials supplied pursuant to 

a cQntract for any pUblic improvement shaJJ be applied only tQ amQunts 

due and Qwine fQr work perfonned Qr labor Qr materials supplied for 

such public imprQvement Any 'subcontractQr or1 supplier whQ 

knowinely applies such payment received from flie contractQr Qn the 

public improvemem tQ amounts due and Qwine for WOrk performed Qr 

labor Qf materials supplied on a eonstIUctiQn project Qther than the 

public improvement and tben claims a liell on the "IIbUc improvement 

for non~payment shall tOrli)t all lien debts under this title A 

•~ntractQr cr1 supplier fQrleitine his Uer ri~hts pursuant tQ this 

sectiQn shall be liable for aU dama~es incurrr4 by any cQntractQr as a 

result of tile lllisaRQlicatjon Jf such fllnds incIUdine attQrney's fees 

and shaJl be lWble fQr aU CQlut cQsts and ICDSQnable leeal expenses. 

ineludine attQrneys' fees incurred by the contractQr in defendina Qr
 

caus;ne the djscharae Qf the lien clajm.
 

(ct NJ.S.2A:44-128)
 

2. N.J.S.2A:44-143 is amended to read as follows: 
2A:44-143. a. (1) When public buildings or other public works or 

improvements are about to be constructed. erected, altered or repaired 
under c.e:mtraet, It the expense of the State or my contracting unit, as 
deflDccfin section 2 of P.L.1971, c.198{C.40A:11~2), or school
diamc4 '}he ~ ofJ"tcer or agent contract!n&on behalf of the State. 

'F.. 



AI034[2R] 
4 

1 u 

2 SU 

3 
4 

n, for or about the construction, erection, alteration or repair of 

h bUildings, works or improvements ' [and]' proVidM · bf 
Jpplim in contract with the c:ontrac;tOL or 

lor material suppliersl in contract with a 

5 ~r IrQ[ mama} supplierJ2 to the contractor I[or material
 

6 suqpliers to a contractor,]! which class of persons shaJJ be the
 

7 [such suret)'] the payment a~ performance' band'..:r::::'
8 a cer or aaem' shall 'aim' require that all payment and 

9 petrormance bonds be issued by a surety which meets the following .' 
10 standards: 

11 (a) The surety shaD have the minimum surplus and capital stock or 

12 net cash assets required by R.S.17:17-6 or R.S.17:17-7, whichever is 

13 appropriate, at the time the invitation to bid is issued; and 
14 (b) With respect to all payment and performance bonds in the 

15 amount of $850,000 or more, (i) if the amount of the bond is at least 

16 $850,000 but not more than $3.5 million, the surety shall hold a 

17 cwrent certificate of authority, issued by the United States Secretary 

18 of the Treasury pursuant to 31 U.S.C. I.§.I 9305, that is valid in the 

19 State of New Jersey as listed annually in the United States Treasury 

20 Circular 570, except that if the surety has been operational for a period 

21 in excess of five years, the surety shall be deemed to meet the 

22 requirements of this subsubparagraph if it is rated in one of the three 

23 highest categories by an independent, nationally recognized United 

24 States rating company that determines the financial stability of 

2S insurance companies, which rating company or companies shall be 
26 determined pursuant to standards promulgated by the Commissioner 
27 of Insurance by regulation adopted pursuant to the "Administrative 

28 Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.), and (li) if the 

29 amount of the bond is more than $3.5 million, then the surety shall 

30 hold a current ce·rtificate of authority, issued by the United States 

31 Secretary of the Treasury pursuant to 31 U.S.C. I.§.I 9305, that is valid 

32 in the State of New Jersey as listed annually in the United States 

33 Treasury Circular 570 and, if the surety has been operational for a 

34 period in excess offive years, shall be rated in one of the three highest 

35 categories by an independent, nationally recognized United States 

36 rating company that determines the financial stability of insurance 

37 companies, which ratili, company or companies shall be determined 
38 pursuant to stlndardspromulgated by the Commissioner of Insurance 

39 by nljtalatio0adopted pursuant to the "Administrative h>ced~re Act," 
40 P.L.'1~68,:~~tJIO (C.~!!14B-let seq.). A su~y~Ub~Uo the 
41 pI'Q~o~:!~bsu.ph(illof this SUbpal8~~b:whiChitloes not 
42 hold:~~6fa~~ritYisSUed by theUnited:S~tessecretary of 
43 the.~ieasurX:]ihau· ~i~empt frOm the reqUire~D!:t~:;hold such a 
44 cenifteate Ifthe:~~ an~uivalerit set Of~l"developed 
45 bytne ConurijaslonediYInsurance through reguJ8tioll'wblCh at least 

46 equaI,and rnayexceecf, the general criteria required for 'issuance of a 
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1 certitWate ofauthority by the United States Secretary of the Treasury 
2 pursu~t to 31 U.S.C. III 9305. A surety company seekinS luch an 
3 exemption shaD, not later than the 180th day following the effective 
4 date cfP.L.I995, c.384 2[(N.J.S.2A:44-143 et 11)]1, certify to the 

5 appropriate contracting unit that it meets that equivalent set of 
6 standards set forth by the commissioner as promulgated. 
7 (2) When such contract is to be performed at the expense of the 
8 State 4lnd is entered into by the Director of the Division of Building 

., 9 and Construction or State departments designated by the Director of 
10 the Division of Building and Construction, the director or the State 
11 departments may: (a> establish for that contract the amount of the 
12 bond at any percentage, not exceeding 100%, of the amount bid, based 

13 upon the director's or depattment's assessment of the risk presented to 
14 the State by the type of contract 1.1 and other relevant factors, and (b> 
15 waive the bond requirement of this section entirely if the contract is 
16 for a sum not exceeding $200,000. 
17 (3) When such a contract is to be performed at the expense ofa 
18 contracting unit or school district, the board, officer or agent 
19 contracting on behalf of the contracting unit or school district may: 
20 (a) establish for that contract the amount of the bond at any 
21 percentage, not exceeding 100%, ofthe amount bid, based upon the 
22 board's, officer's or agent's assessment of the risk presented to the 
23 contracting unit or school district by the type of contract and other 
24 relevant factors, and (b) waive the bond requirement of this section 
25 entirely if the contract is for a sum not exceeding $100,000. 
26 b. A surety's obligation shall not extend to any claim for damages 
27 based upon alleged negligence that resulted in personal injury, 
28 wrongful death. or damage to real or personal property, and no bond 
29 shall in any way be construed as a liability insurance policy. Nothing 
30 herein shall relieve the surety's obligation to guarantee the contractor's 
31 performance of all conditions of the contract, including the 
32 maintenance of liability insurance if and as required by the contract. 
33 Only the obligee named on the bond, and any subcontractor 
34 performing labor or any subcontractor or materialman providing 
3S materials for the construction, erection, alteration or repair of the 
36 public building, work or improvement for which the bond is required 
37 pursuant to this section, shall have any claim against the surety under 
38 the bond. 
39 c. A board, officer or agent contracting on behalf of the State, 

40 
41 
42 

contra~!ins ·".~"o.r~ool ~trict shall. not accept more than oJ!e 
pa)'Dlent and p¢0rlt1ance bond to cover a s~gle c0ll!~ruction 
contract. The board, oftlceror agent may a~pt". a single bond 

43 exetuted by. Jilote ·tlUinone surety to cover a~inllecoDstruction 

44 contiac:t only ifthe coJitbined underwritinilimitationsof all the named 
45 sureties, as set forth in the most current aMual revJsionof United 
46 States Treasury CirCUlar 570, or as determined by the Commissioner 
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1 ofIn8:j.'e pursuant to R.S.17: 18-9. meet or e~ceed the amount of
 
2 the contra t to be perfonned.
 
3 d. A ant. officer or agent contracting on behalf of the State.
 

I

4 contractin~ unit or school district shall not accept a payment or
 
5 pe!formancte bond unless thete is attached thereto a Surety Disclosure
 
6 Statement land certification to which each surety executing the bond
 
7 shall hav~ sUbscribed. This statement and certification shall be
 
8 complete iq all respects and duly acknowledged according to law. and
 

9 shall have $ubstantially the following form:
 
10 . 

11 SURETY DISCLOSURE STATEMENT AND CERTIFICATION 
12 
13 • surety(ies) on the attached bond. hereby 
14 certifies(y) the following: 
15 (1) The surety meets the applicable capital and surplus 
16 requirements ofR.S.17:17-6 or R.S.17:17-7 as of the surety's most 
17 current annual filing with the New lersey Department of Insurance. 
18 (2) The capital (where ~pplicable) and surplus. as determined in 
19 accordance with the applicable laws of this State. of the surety(ies) 
20 participating in the issuance of the attached bond is (are) in the 
21 following amount(s) as of the calendar year ended December 31. 
22 (most recent calendar year for which capital and surplus amounts are 
23 available). which amounts have been certified as indicated by certated 
24 public accountants (indicating separately for each surety that surety's 
25 capital and surplus amounts. together with the name and address of the 
26 fam of certified public accounts that shall have certified those 
27 amounts): 
28 
29 

30 
31 
32 (3) (a) With respect to each surety participating in the issuance of 
33 the attached bond that has received from the United States Secretary 
34 of the Treasury a certificate of authority pursuant to 31 U.S.C. IiI 
35 930S.the underwriting limitation established therein and the date as of 
36 wbichthatlimitat~nwas effective is as follows (indicating for each 
37 such .~ that surety's underwriting limitation and the effective date 
38 thei'eGf): 

,.
39 
~. 

41. 
42
 ,".\ I,
 

.$.... .' .'. ...........~tb~~ ~.~h surety PIrt,~~~:~.1il-~,~~e of the
 
44 " att8C,~ ,·~that·l1aSnot recei\'edliuch-8cetdfic8ie~f aUthbrity from 
4S. thet.1n~ea$mtes<SecretaryOf the;Tteaawj.'iI1eti#\writinJ 
46 ~ ·llinitationofthitsurery as established p.rsuanttoR.S.17:18-9 as of 
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1 (date on 
, 

iwhich such llmltat!on was so estabu.I1ed) is as follows 
2 (Jndicat~ for each such surety that surety's underwritiJls Hmitatlon 
3 and the ~te on which that limkation was establiShed): 
4 
5 
6 

7 
8 (4) The amount of the bond to which this statement and 
9 cenificatiOn is attached is $ 

10 (5) If, by virtue of one or more contracts of reinsurance, the 
11 amount of the bond indicated under item (4) above exceeds the total 
12 underwriting limitation ofall sureties on the bond as set forth in items 
13 (3)(a) or (3)(b) above, or both, then for each such contract of 
14 reinsurance: 
15 (a) The name and address of each such reinsurer under that 
16 contract and the amount of that reinsurer's participation in the contract 
17 is as follows: _ 

18 
19 

_________; and 20 

21 (b) Each surety that is party to any such contract of reinsurance 
22 cenifies that each reinsurer listed under item (5)(a) satisfies the credit 
23 for reinsurance requirement established under P.L.I993. c.243 
24 (C.17:S1B-l et seq.) and any applicable regulations in effect as of the 
2S date on which the bond to which this statement and certification is 

26 attached shall have been filed with the appropriate public agency. 
27 CERTIFICATE 
28 (to be completed by an authorized cenifying agent 
29 for each surety on the bond) 
30 

31 I (name of agent) • as (title of agent) for (name of 
32 surety) •a corporation/mutual insurance company/other (indicating 
33 type of business organization) (circle one) domiciled in (state of 
34 domiCile) • 00 HEREBY CERTIFY that. to the best of my 
35 knowledge. the foregoing sta,tements made by me are true. and 

36 ACKNOWLEDGE that, ifanyqfdtose statements are false. this bond 
37 is 2[VOID]WIDABliSJ • ;'" 

38 

39 

4P 
41 
A 
'~' 
:'lit': 
4S 
46 

(S~ture ofcenifyinJ agent) 

(TitIeOf:.ifyirlg,.ent> ' 
(cf:I'.1..1995,<:.384,I.l) ,',' , 
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1 ~. N.J.S.2A:44-144ls amended to read as follows:
 
2 ~:44-144. The bond req*lredby this article shall be executed by
 
3 the] contractor with luch sureties in ,,"prdance with N,I,S 2A'44-147
 
4 as ~ be approved by the board, officer or agem acting on behalf of
 
S the; state, contracting unit or school district, in an amount equal to (at
 

6 leut] J00 per cent of the contract price(, and]. The payment bond
 

7 s~U be conditioned for the payment by the contractor(, and by aU
 
8 sut)contracton, or his or their subcontractor,]of all indebtedness
 
9 which may accrue to any person, firm or corporation designated 85 a
 

10 "beneficiary" pursuant to N,l S,2A'44-143, in an amount not
 
11 exceeding tbe sum specified in the bond, on account of any Jabor
 
12 performed or materials, provisions, provender or other supplies, or
 
13 teams, fuels. oils, implements or machinery used or consumed !n,
 
14 upon, for or about the construction, erection, &keration or repair of
 
IS the public building or public work or improvement.
 
16 The payment bond shall be deposited with and be held by the board,
 
17 officer or agent acting on behalfof the state, contracting unit or school
 

18 district, for the use of [any party interested therein] any beneficiary
 

19 1hcrcQf.
 

20 (cf: P.L.I995. c.384. s.2)
 
21
 
22 4. N.J.S.2A:44-14s is amended to read as follows:
 
23 2A:44-145. _person who may be a beneficiary Qfthe pa,yntem
 

24 bond as defined in this angle. and who does not have a direct
 
2S cQntract with the cQntractQr furnishing the bond shall prior tQ
 
26 commencing any work provide written notice tQ the CQntractQr by
 
27 certified mail or Qtherwise. proyjded that he shall have proof of
 
28 deUvery of same. that said person is a beneficiary Qf the bond If a
 
29 beneficiary fails to provide the required written nQtice. the beneficiary
 

30 sball 2[not] anJt have'laDxl2 riahts to the benefits 2[otberwise1'
 
31 available hereunder 2from the date the notice is provided2..
 
32 Any [person] benefjcjm:y as defined In N I.S 2A'44-J43, to whom
 
33 any money shan be due on account of having performed any labor or
 
34 furnished any materials. provisions, provender or other supplies, or
 
35 teams, fuels. oils, implements or machinery in. upon, for or about the
 
36 construction, erection, aheratiOn or repair of any public building or
 t' 

37 other public work or, improvement, shall, at any time before the
 
38 [acceptance of such building, work' or improvement by the duly
 

39 authorizedlJoard or9fficer!orW!Wn 80 days thereafter]expiratjgn
 

~r?~pMyeV~~tbCra~JdJ(!1J~nfw!lch~9~~nef!c;~abll1ll!;'YC 
""";i~~~ ',' ~t9rwe4l'~yarw~tIC,o[',!1~~~rWi8 t~:tJx¥~tc'n·thc 
~c'R" .CaJl;"pf '~J 1!!~!C!~fu~1ithef.'II;e~leso~ the bOnd,equired 
,43'bY'tlils,IriIc~'a'Btatement'oft~amount du~ to Iiiiri. 
'44' "Noaetion'halll)ebfOugJ1r~JatnsranY ofthe.sureties on the bond 

45 requli'edbythls article umutheexpiration of (80]20 days after Itlle 
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1 8Qceptance of the building, work 01' improvement by 'the ,duly 
I .'.. ,', > 

2 a~thorized board or officer] prgylslgn totbj._~. agdthe 

3 ~torof the statement ofthe amount due to him but in gC! eyeat 
4 ,.,- than one year from blast date upoD which such benefic;iary shall 
5 have performed actual WOrk or delivered materials to the proJec;t. 

6 (ct. NJ.S.2A:44-14S) 
7 
8 5. NJ.S.2A:44-146 is amended to read as follows: 
9 2A:44-146. If the indebtedness due to any person as shown by the 

10 statement required to be fded by [section] lU.,S.2A:44-14S [of this 

11 title] shan not be paid in full at the expiration of [80] 20 days from 

12 the [acceptance of the building. work or improvement by the duly 

13 authorized board or officer] date of notice oUhe amount due to the 

14 p:mm. such person [may] &ball. within 1 year from the [date of such 

15 acceptance] last date that work was performed or matc»ials were 
16 supplied by that persOD. bring an action in his own name upon the 
17 bond required by this article. 
18 (cf: N.J.S.2A:44-146) 

19 
20 6. NJ.S.2A:44-147 is amended to read as follows: 
21 2A:44-l47. The bond required by this article shall be in 

22 substantially the following form: 
23 "Know all men by these presents. that we. the undersigned as 
24 principal and as sureties. are hereby held and fumly bound unto in the 
2S penal slim of dollars. for the payment of which wen and truly to be 
26 made. we hereby jointly and severally bind ourselves. our heirs. 

27 executors. administrators. successors and assigns. 

28 "Signed this day of • 19 . 
29 'The condition of the above obligation is such that whereas. the 

30 above named principal did on the day of • 19 • enter into a contract 
31 with. which said contnlct is made a part of this the bond the same as 
32 though set forth herein; 
33 ''Now. if the said shall well and faithfully do and perform the things 
34 agreed by to be done and performed according to the terms of said 
35 contract. and shall pay all lawful claims of [subcontractors. 
36 materialmen. laborers, peI5OI1s, frrms or corporations] benefic;iaries as 
37 defined by N,J,S,2A'44-143 for labor performed or materials. 

'. 38 provisions, provendetor other suppUes or teams. fuels. oils. 

39 im~or I118Cbine?,furnis~,,·u~.~rco~u~in!Jtc;~..-rying 
4()' "fO~peif'ohnin8'o~~mpIet~of ~.c?ntr8ctr~~ • "or,"htgand: 
41 ••~irllthatthisu~~.t4riI.baU~'for~be>:t>f~)' 
42 [sulX~"'tractor. IJl8t~. Jatiorer, ~nt,:~'orce#,,"~io~J 
43. mM:fii]M)' asdetlM ·itf~;J;S;2A''''''J43~vina'aJt\ltCIa~;aaweD 
44 as fot'.~ obUsee here~;then this ob~ti()n shall ti#vPId: ot¥rwise 
4S the lame shall remain in full force lind effect; Ii belna eJipre••ly 
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1 un,ders,~o, d.'.and, ,. qreed. t,bat Iho ~y of'!'" o~~y and ally fl.
2 claims relinder sbaUln no event exceed the penal amount of this 
3 obligatio as herein Itated. 
4 'The. slimy hereby sdpulates and aarees that no ~dlfications, 

S omisSio~ or additions in or to the terms of the saidcQntraet or in or 
6 to the pl8ns or specifications therefor shall in anyWise affect the 
7 obllgatio.of said surety on its bond." 
8 Recov~ry of any clabnaDt under the bond shall be subject to the 
9 condition~ 8nd provisions of this article to the same extent as if such 

10 conditio~ and provisions were fully incorporated in the form set forth 
11 above. 
12 (cf: N.J.S.2A:44-147) 
13 
14 27. Section 13 ofP.L.1971, c.198 (C.40A:I1-13) is amended to 
15 read as follows: 
16 13. Specifications. Any specifications for an acquisition under this 
17 act, whether by purchase, contract or agreement, shall be drafted in a 
18 manner to encourage free, open and competitive bidding. In particular. 
19 no specifications under this act may: 
20 (a) Require any standard, restriction. condition or limitation not 
21 directly related to the purpose. function or activity for which the 
22 purchase, contract or agreement is made; or 
23 (b) Require that any bidder be a resident of. or that his place of 
24 business be located in. the county or municipality in which the 
2S purchase will be made or the contract or agreement performed, unless 
26 the physical proximity of the bidder is requisite to the efficient and 
27 economical purchase or performance of the contract or agreement; 
28 except that no specification for a contract for the collection and 
29 disposal of municipal solid waste shall require any bidder to be a 
30 resident of. or that his place of business be located in. the county or 

31 municipality in which the contract will be performed; or 
32 (c) Discriminate on the basis of race. religion, sex, national origin; 
33 or 
34 (d) Require. with reganl to any purchase. contract or agreement, the 

35 furnishing of any ''brand name," but may in all cases require "brand 
36 name or equivalent,"except that if the materials to be supplied or 
37 JlUfChasec:l are'piltentedor copyrighted, such materials or supplies may 
38 be purchased by spee~tioninaD)'case in which the ordinance or 
39 resolution a~thOriz~~ the purchase, C~)Dtract~ sale or agreement so 

40 ind~~! ,~.,the·"'~~i~ .netf;I,. fo~'sy~~, 'p8t~II~~dor'~C),~~ 
41' materi8ts ors~ ,'~ly,~~(t6t~pertol1JWtcei)c~mpJetbD 

i;,;,·,·,·,,'~~~~,~~~~'~
 
~ (el>~FaU t~~lU~<l~y:opllOnfOr ~wal, extens~~o~re1else 
45 whk:ht,he (:onttaC{Ii1.~~r,n8y. ilttenCito exerct.e.or ~~~:~rany 
46 tennS8ndconditiOni~forthepetfonnanc~of any~xtra work; 
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.1 or fail to disclose any matter necessary to the substantial performance 
2 of the contract or agreement. 
3 Any specification adopted by the governing body, which knowingly 
4 excludes prospective bidders by reason of the impossibility of 
5 perfonnance, bidding or quaJjfiCation by any but one bidder, except as 
6 provided herein, shall be null and void and of no effect and SUbject 
7 purchase, contract or agreement shall be readvenised, and the original 
8 purchase, contract or agreement shall be set aside by the governing 
9 body. 

10 Any specification adopted by the governing body for a contract for 
11 the collection and disposal of municipal solid waste shall conform to 
12 the uniform bid specifications for municipal solid waste collection 
13 contracts established pursuant to section 22 of P.L.I991, c.381 
14 (C.48:13A-7.22). 
15 Any specification adopted by the &oyemina body may jocb"te an 
16 item for the cost. wbich shaJJ be paid by the contractor. ofcreatma a 

17 file to maDam the notices of the deliyexy of Jabor or materials 

18 required by N J S 2A-44-128,2 

19 (cf: P.L.1991, c.381, s.48) 
20 

21 2[7.] s.2 This act shall take effect on the 30th day next following 
22 enactment. 
23 
24 

25 
26 
27 Revises cenain aspects of ''Municipal Mechanics' Lien Law." 
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1 above named principal did on the day of , 19 , enter into a contract 

2 with, which said contract is made a part of this the bond the same as 

3 though set forth herein; 

4 "Now, if the said shall well and faithfully do and perform the things 

5 agreed by to be done and performed according to the terms of said 

6 contract, and shall pay all lawful claims of [subcontractors, 

7 materialmen, laborers, persons, firms or corporations] beneficiaries as 

8 defined by N.J.S...2A:±4.:JAJ. for labor performed or materials, 

9 provisions, provender or other supplies or teams, fuels, oils, 

10 implements or machinery furnished, used or consumed in the carrying 

11 forward, performing or completing of said contract, we agreeing and 

12 assenting that this undertaking shall be for the benefit of any 

13 [subcontractor, materialman, laborer, person, firm or corporation] 

14 beneficiary as defined in NJ.S.2A:44-143 having a just claim, as well 

15 as for the obligee herein; then this obligation shall be void; otherwise 

16 the same shall remain in full force and effect; it being expressly 

17 understood and agreed that the liability of the surety for any and all 

18 claims hereunder shall in no event exceed the penal amount of this 

19 obligation as herein stated. 

20 "The said surety hereby stipulates and agrees that no modifications, 

21 omissions or additions in or to the terms of the said contract or in or 

22 to the plans or specifications therefor shall in anywise affect the 

23 obligation of said surety on its bond." 

24 Recovery of any claimant under the bond shall be subject to the 

25 conditions and provisions of this article to the same extent as if such 

26 conditions and provisions were fully incorporated in the form set forth 

27 above. 

28 (cf: N.J.S.2A:44-147) 

• 29 

30 7. This act shall take effect on the 30th day next following 

31 enactment. 

32 

33 

34 STATEMENT 

35 

36 The intent of this bill is to eliminate the problems that sometimes 

37 arise on construction sites when there are many subcontractors on a 

38 construction project. 

39 In many cases, a general contractor will hire a subcontractor to 

40 perform certain parts of a construction job, and the subcontractor will 

41 hire a sub-subcontractor. Oftentimes, the general contractor is not 

42 aware that the sub-subcontractor has been hired and is working on the 

43 construction project. It is the responsibility of the subcontractor who 

44 employs a sub-subcontractor to pay the sub..·subcontractor for work 

45 performed or materials delivered, after receiving his payment from the 

46 general contractor. If a sub-subcontractor does not receive payment, 
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1 a lien is usually filed by him against the contractor, or against the bond 

2 or bonds posted by the general contractor. 

3 In order to eliminate the potential for confusion in such cases, the 

4 bill requires that any subcontractor, or any laborer, mechanic, 

5 materialman, merchant or trader, seeking to assert a lien for payment 

6 due, must within 20 days of the first performance of work or delivery 

7 of labor or materials to a subcontractor, provide to the contractor 

8 written notice that he or she has furnished labor or materials to the 

9 subcontractor. The notice must contain the name, address and 

10 telephone number of the person providing the labor or materials, the 

11 name and geographical location of the public improvement for which 

12 the labor or materials have been supplied, the name of the 

13 subcontractor to which the labor or materials have been supplied, a 

14 description of the labor or materials supplied, and the date that the 

15 labor or materials were first supplied to the subcontractor. If no such 

16 notice is given, a lien cannot be secured. 

17 The bill also requires that funds received by a contractor and paid 

18 to a subcontractor or supplier for work performed or labor or 

19 materials supplied pursuant to a contract for any public improvement 

20 shall be applied only to amounts due and owing for work performed 

21 or labor or materials supplied for such public improvement. Any 

22 supplier who knowingly applies such payment received from the 

23 contractor on the public improvement to amounts due and owing for 

24 work performed or labor or materials supplied on a construction 

25 project other than the public improvement and then claims a lien on the 

26 public improvement for non-payment shall forfeit all lien rights under 

27 this title. A supplier forfeiting his lien rights pursuant to this section 

28 shall be liable for all damages incurred by any contractor as a result of 

29 the misapplication of such funds, including attorney's fees, and shall be 

30 liable for all court costs and reasonable legal expenses, including 

31 attorneys' fees, incurred by the contractor in defending or causing the 

32 discharge of the lien claim. 

33 

34 

35 

36 

37 Revises certain aspects of "Municipal Mechanics' Lien Law." 



ASSEMBLY LOCAL GOVERNMENT COMMITTEE
 

STATEMENT TO 

ASSEMBLY, No. 1034 

with committee amendments 

STATE OF NEW JERSEY 
DATED: MAY 13, 1996 

The Assembly Local Government Committee reports favorably 

Assembly Bill No. 1034, with committee amendments. 

The intent of Assembly Bill No. 1034 is to eliminate certain 

payment problems that sometimes arise on public improvement 

construction sites when a general contractor has hired subcontractors 

who, in tum, have hired other subcontractors that are unknown to the 

general contractor. 

Generally, it is the responsibility of the subcontractor who receives 

payment from the general contractor to pay any "sub-subcontractors" 

for work performed or materials delivered with regard to the 

subcontractor's project obligations. A "sub-subcontractor" that does 

not receive payment from the subcontractor may fIle a mechanics' lien 

for work performed or materials supplied against the general 

contractor or against the bonds posted by the general contractor. 

In order to discharge a valid mechanics' lien the general contractor 

must often pay a "sub-subcontractor" for materials or labor for which 

the subcontractor has already received payment. In order to eliminate 

the potential for confusion in such cases, the amended bill requires that 

any subcontractor, or any laborer, mechanic, materialman, merchant 

or trader, seeking to assert a lien for payment due, must within 20 days 

of the fIrst performance of work or delivery of materials to a public 

improvement, fIle with the municipal clerk, the treasurer or other chief 

fmancial offIcer of the county or the chairman of the commission, 

board or authority, whichever is appropriate, written notice that he or 

she has furnished labor or materials to a subcontractor on the project. 

The notice must contain the name, address and telephone number of 

the person providing the labor or materials, the name and geographical 

location of the public improvement for which the labor or materials 

have been supplied, the name of the subcontractor to which the labor 

or materials have been supplied, a description of the labor or materials 

supplied, and the date that the labor or materials were fIrst supplied to 

the subcontractor. If no such notice is given, a mechanics' lien cannot 

be secured by the "sub-subcontractor." The "sub-subcontractor would 

still have the option of suing the subcontractor for payment. The bill, 
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as introduced by the sponsors, provided that the required notice was 

to be provided to the contractor. The comntittee deleted that 

requirement and amended the bill to provide fJJing with a public official 

so that the filings will be public records. 

The amended bill also requires that the officer of the public agency 

with whom these notices are to be fIled must maintain a separate fIle 

for the notices, and that the me must be available to the public for 

inspection and copying during regular business hours. 

The amended bill also requires that failure to provide the required 

notice will be a bar to secure a lien for labor or materials provided, 

unless there is money owing from the contractor to the subcontractor 

to whom the labor or materials were provided. In this case, the lien is 

limited in value to an amount not greater than the money owing from 

the contractor to the subcontractor. 

The amended bill provides that a subcontractor or supplier who 

knowingly applies payment received from a contractor on a public 

improvement to amounts due and owing for work performed or labor 

or materials supplied on a construction project other than that public 

improvement will forfeit all lien rights under the "Municipal 

Mechanics' Lien Law," N.J.S.2A:44-125 et seq., and be liable for all 

damages incurred by a contractor as a result of the misapplication of 

the funds, including but not limited to attorney fees. As originally 

introduced by the sponsor, this penalty would have only been applied 

to suppliers. 

The amendments also require that any subcontractor or supplier 

who knowingly applies payment received from a contractor on the 

public improvement to amounts due and owing on any construction 

project other than the public improvement, and then claims a lien 

against the public improvement for non-payment, shall forfeit all lien 

rights and be liable for all damages, court costs and reasonable legal 

expenses, including attorney's fees, incurred by the contractor in 

defending or causing the discharge of the lien claim. Under the bill 

introduced by the sponsor, this forfeiture of lien rights and liability for 

monetary amounts applied only to a supplier. 

The committee amended section 2 of the bill to conform the 

amendatory language of the sponsors' bill with changes to 

NJ.S.2A:44-143 that resulted from the enactment ofP.L.1995, c.384. 

The committee's amendments in this section also clarify that a payment 

and performance bond shall have an obligation for the performance of 

the contract as well as payment by the contractor for labor and 

materials used in the work contracted for. 

Assembly Bill No. 1034 was pre-filed for introduction in the 1996­

1997 legislative session pending technical review. As reported by the 

committee, the bill contains the changes required by technical review, 

which has been performed. 



STATEMENT TO 

[First Reprint] 

ASSEMBLY, No. 1034 

with Assembly Floor Amendments 

(proposed By Assemblyman DiGAETAND) 

ADOPTED: JUNE 17, 1996 

These amendments make various technical and substantive changes 

to the bill. The bill deletes a reference to the county treasurer in 

section 1, so that notices of the delivery of labor or materials will be 

ftled on the county level with the county chief [mancial officer. The 

bill also deletes a reference to the filing of the notice with a 

contractor, to reflect that such notices are to be ftled with local 

officials, such as a municipal clerk, a county chief [mancial officer, or 

a chairman of a commission, board or authority. The amendments also 

include a provision that permits a person fJling a notice after the 20­

day period to assert a lien for any labor or materials provided after the 

filing date of the notice, and permit the public entity with which the 

notice is ftloo to charge an inquiry fee for information contained in the 

notice to any person, including the contractor. The inquiry fee must 

be reasonable and must be set to the cost to the public entity of 

retrieving the information. 

The amendments in section 2 of the bill are technical as well as 

substantive in nature. The substantive changes require that the 

delivery of a payment bond under that section will require payment by 

the contractor for work or materials provided by subcontractors or 

material suppliers in contract with the contractor, or subcontractors or 

material suppliers in contract with a subcontractor to the contractor, 

and change the wording of the model certification a the end of that 

section from "void" to "voidable." 

Section 3 of the bill contains language that states that with respect 

to the payment bond, if a beneficiary of the bond fails to provide the 

required written notice, the beneficiary shall only have rights to the 

benefits of that section of law, from the date the notice is provided. 

Finally, the amendments add a new section 7 to the bill, which 

amends the "Local Public Contracts Law," P.L.1971, c.198 

(CAOA:ll-1 et seq.), to permit any specification adopted by the 

governing body to include an item for the cost, which shall be paid by 

the contractor, of creating a file to maintain the notices of the delivery 

of labor or materials required by N.J.S.2A:44-128. 



[Second Reprint] 

ASSENIBLY, No. 1034 
-_._----_....._~- ­

STATE OF NEW JERSEY 
PRE-FILED FOR INTRODUCTION IN THE 1996 SESSION 

By Assemblymen DiGAETANO and DORIA 

1 AN ACT concerning certain types of liens and amending various parts 

2 of the statutory law. 

3 

4 BE IT ENACTED by the Senate and General Assembly of the State 

5 of New Jersey: 

6 
7 1. N.J.S.2A:44-128 is amended to read as follows: 

8 2A:44-128. a.. Any person who, as laborer, mechanic, 

9 materialman, merchant or trader, or subcontractor, in pursuance of or 

10 conformity with the terms of any contract for any public inlprovement 

11 made between any person and a public agency as defIned in [section] 

12 N.l.S.2A:44-126 [of this title] and authorized by law to make 

13 contracts for the making of public improvements, performs any labor 

14 or furnishes any materials, including the furnishing of oil, gasoline or 

15 lubricants and vehicle use, toward the performance or completion of 

16 any such contract, shall, on complying with the provisions of 

17 [sections] s.uh~Qn b. of N.J.S.2A:44-128. N.J.S.2A:44-132 and 

18 N...J....S..2A:44-133 [of this title], have a lien for the value of the labor 

19 or materials, or both, upon the moneys due or to grow due. under the 

20 contract and in the control of the public agency, to the full value of the 

21 claim or demand. The lien may be filed and, to the extent of the 

22 amount due or to grow due under the contract, shall become an 

23 absolute lien to the full value of the labor performed or materials 

24 furnished in favor of every person and his representatives and assigns 

25 employed by or furnishing materials to the contractor or 

26 subcontractor. 

27 No public agency shall be required to pay a greater amount than the 

28 contract price of the labor performed and materials furnished or the 

29 value thereof when no specific contract is made with respect to the 

30 same by the contractor or subcontractor, respectively. 

EXPLA;\;ATIO:'l; • ~Iatter enclosed in bold·faced brackets [thus] in the above bill is lIot 

enacted and intended 10 be omitted in the law. 

Matter underlined t.lHJ~ is new matter.
 
;I.'latter enclosed in superscript numerals has been adopted as follows:
 
I As.scmbly ALG committee amendments adopted May 13,1996.
 
2 AssC'mbly floor 31JJC'ndlJ1cnts adopled June 17, 1996.
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1 b. Any person who may seek to assert .alien under subsection a. of 
2 tbis..-S.eilKm shall.~ithin 20 days of the [lIst perfQrmance Qf wQrk or 
3 pcrfuJJDance Qf wark Of deliverycl..J.ab.Q.L Of materials tQ a 
4 llib.c011lISK1N. 1[provide tQ .the....contractQr] file with the municipal 

5 cterk...1h.e 2[ttearurC.L0I.Q1hcr]2 chief fmancigl Qfficer Qf the cQunty Qr 

6 ~hairmjllu2LthCCQ...mmis.s.ill.n..... bQard QLJillthQrity, whichever is 
7 ap-PI.Q.Psja.t.e.. 1 wJllen....J1Q1.kLthat he o.u.b~. iumished labQr Of 

8 ma..te.rials..lCL1he...£uIKQn1IacJQI--.Ihe....nolk.e....s.ha.lliillJtain the n~ 

9 addI.e..sLal1U...lele.phone....munbcroithe perSQn pI.Qviding the labor Qr 
10 Jlli11criaJ.4-...lhe nam.e..-.a.ru1~e.o..graphical 10catiQn Qf the public 
11 impmyemc-olior wJlli:h th_uaho.r...QumU.erials_ha~n supplied, the 
12 naillLQiJb.e...Sll.b.c.QntractQr t.o...which thuabor or materials have been 
13 supplied. a descriptiQILQf the labor Qr materials supplied, and the date 
14 that thUabQI..J~LIna1f.r.ia.luY.cre.flIst suP.Plk.d. to the subcQntraC1QL 

15 1 [Th~.PIo.yjsio.n_of] TJ:lu)Jflc..e.Loithe publico_agency shall maintaiM 

16 se.parate file.J.QI_all written nQt ices which shall be available to .~ 

17 p.uhlic....i.oLinspection and copying duting_J:egular business ho.u.r.&.. 

18 Eailure to pw...vide1 tb.iLwritten nQtice 1 [tQ the cQntractor] ali 

19 reQillred1 w.ithin 20 daY.S-Q.fJb,e flISt perfQrmal)~,.Qf wQrk Qr delivery 

20 ill labQr Qr materials tQ the sukill11..rnctQr shall be....a 1[requirementJQL 

21 alliLshall ..be a cood.itiQn of, l.he securing Qf a lien by the persQn 

22 supplyingJhe...lahQr Qr materials] baLta secur~ a lien fQr the labor Of 
23 materials provided. unless there is money owing from the contractQr 
24 to the subCQnlra.c.tQr to whom the labQr or materials were provided. in 
25 Wkh-rne the lieI1...IDallbeJjJll-ited in valutl.o....a sum not greater than 
26 the money....m¥.ID..gJ'rom the contractQr tQ th~uhCQ.ntractQr. 

27 2The.pJJbli.c...J:ntity with whidLtb...eJIQlk.e-.re.quired by.....tbis section is 
28 filed may..clJM~.inquirykJor in.furmat.km..£QIltained in theJlo.tk.e. 
29 1O-.aD~ITS.Qn..J.IldlJ...ding.Jhe. CQntractQr, The inquiry fee shall be 
30 r.e.awnable and shal~s.ellO-reil..eil the cost to the .publke-entity of 
31 retrieyjng....tb.ejnfoI.!.l1a.tkm...2 

32 2No.twilhs.1andin-J; the prQYisiQns Qf this section to the contrary.jf 

33 fUlQ1j~~i~file.d...afi.eLtk2.Q:.d~the-P-crSQn5QJilin.g.Jnayasse.r.t 
34 aknJ.illdeLillb.s.e.c.ti.ou...a.......of.lhis-s.e.clKm fQr any 19bQLOLmatetia.!s 
35 prQYjde11.oILQLaflIT.lhaLfilil1~da1.e... 2 

36 liQ...JldditiQ.nal nQtice. shalL....k required for wQILor materials 
37 pro.vided underJks.ame pub]jc improvement....c.oDJI.act subsequent to 
38 the inltial.uQj:jc.e.....no1...withstanuiDuhat the work .and materials may.be 
39 provided under....a....s...e.pg.rat.e.J:Q.ntr.act Qr pur...chase order1 

... 

40 IDitten noti~ 2[tQ.Jh,e.CQlltJ..aktoI]2 shalLb.e_.s.ubstaIltially.Jn.lhe. 
41 fa lIQ.wingJilnn:. 
42 

43 NOTICE 1[IQJ:ONTRACTQR] 1_QF l1JE_DELIVERY_QE 

44 LABQR....QR MATERlAI~ 

45 

46 
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1 Mectlanks.' Lien Law." NJ,S.2A:44-125 et seq.. notice is here.by~ 

2 tl1ah 
3 L._ (Name Qf pe.r£QO supplying labQr Qr materials) Qf (address....Q.f 
4 p.eI£.QJli.U.pplyjng labQr Qr materials) has Qn (date) prQvided tQ (name 

5 uL£ubcQntractor) the fQllQwing: (descriptiQn Qf labQr Qr materials). 

6 My telephQne number is (telephQne..llilLnber Qf per.~.QI 

7 OL materials.). 
8 2...-IheJd~s.crip.tj.Qll-frfJaho.r Qr materials) were prQyid.e-d...fuLlhe 

9 (ua1M..0Ipub1icJ.mpm~.ll1entUn---CI1illlle....of.n:l.un..iP-ality), New Je~ 

10
 
11 Signed~ __
 

12 Eill":"
 

13 IlliliYiduaL firm Qr cQrpQratiQn
 
14
 

15 h-Eunds received by.-a..mntractQr and paid to a subcQntractQr Qr
 
16 supplier for work perfunned Qr labor Qr materials supplied pursuant to.
 

17 a..c.c>JJ.t.raclfor any public improyemmtshall be applied Qnly to amQunts
 
18 due and Qwing fQr wQrk performed Qr labQr Qr materials supplied fQr
 

19 such public imprQvement. Any 1s.uOC.illltractQr or I s.upp.lier whQ
 
20 knowingly applies such payment receivedlr-illlLth.e..w.D1IactQf Qn.1b.e
 
21 public improvement tQ amQunts du~and Qw.in..g....fu.uyNlLpcr!QrmedM
 
22 labQr Qr mat.erials supplied Qn a CQnstructiQn project Qther than the
 

23 pulilic improvement and then claims a lien Qn the public improvement
 
24 for nQn-payment shall fQrfeit all lien rights under this title. A
 
25 1s.ubCQntractQr OIl s.up.plier fQrfeiting hisJkn rights pursuant tQ this
 

26 ,sectiQD shall beJiable fQr all damages incurred by any CQntnKlQr as a
 
27 result Qf the misapplicatiQn Qf such funds. induding attorney's fees.
 
28 and shall be liable fQr all court CQsts and reasQnable legal expense..s...
 

29 iDCludin~a.1.t.Q.rneys' fees, incurred byJh.e-C..QD1rac1QLiILde.fending...m
 
30 causing the discharge Qf thelk1Lclaim..
 
31 (cf: NJ.S.2A:44-128)
 
32
 

33 2. NJ.S.2A:44-143 is amended tQ read as fQllQws: 

34 2A:44-143. a. (1) When public buildings Qr Qther public wQrks or 

35 improvements are abQut tQ be cQnstructed, erected, altered Qr repaired 

36 under CQntract, at the expense Qf the State Qr any cQntracting unit, as 
37 defined in section 2 of P.L.1971, c,198 (C.40A:11-2), or school 
38 district, the board, Qfficer or agent contracting on behalf of the State, 

39 cQntracting unit Qr schoQI district, shall require deJiveIY.-Q.f 1[~~ 

40 pcr[Qrmancel1 the payment and perfQrmance bond I [aDd paymrnt 

41 b.Q.ndl 1 i&uediILa~rd.anCLwjth NJ.£•.2A:44-141Jill.d-Otherwj£e, as 

42 provided for by law, with an Qbligation I [L-.JLshall.b.Uh.e_J2.Wigatiou 

43 ill1he-P11YmenUJQud] furJbe$ffu.DJJJill.C~l)Lt.hu.Q.n1nK.Land 1 fQr the 

44 payment by the cQntractQr[, and by all subcQntractQrs,] fQr aIllabQr 

45 perfQrmed or materials, provisiQns, provender or Qther supplies, 

46 teams, fuels, Qils, implements Qr machinery used or cQnsumed in, 
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1 upon, for or about the construction, erection, alteration or repair of 

2 such buildings, works or improvements 1[and] 1 prQyjded b)::. 

3 subcontractors or materiaLs.u.p.pJiers in cQIltr~Lw.ith..t.he.-..c.QDtractor. or 

4 s.ubcontraClQ.I£ 1Q.LJIl-atcrial suppliers1 iIL.c.QDJra~ 

5 s.u..b.kontractQr 1[Qr 111atrn.aJ supplier]1 lQ...1.lle-c.QD1TIKtQL. 1[or material 

6 suppliers to a contractor,]1 whic1L.class of P.crS.Q.ns_~.hall be the 

7 beneficiarie.s.--Of 1[S!Kb-M.e1~] the paxment and pcrfum~1 00nd1 
.. 

8 The board. Qf.fk.eI.QI.ag.ent1 shall 1alw1 require that all payment and 

9 performance bonds be issued by a surety which meets the following 

10 standards: 

11 (a) The surety shall have the minimum surplus and capital stock or 

12 net cash assets required by R.S.17: 17-6 or R.S.17: 17-7, whichever is 

13 appropriate, at the time the invitation to bid is issued; and 

14 (b) With respect to all payment and performance bonds in the 

15 amount of $850,000 or more, (i) if the amount of the bond is at least 

16 $850,000 but not more than $3.5 million, the surety shall hold a 

17 current certificate of authority, issued by the United States Secretary 

18 of the Treasury pursuant to 31 U.S.c. 2&1 9305, that is valid in the 

19 State of New Jersey as listed annually in the United States Treasury 

20 Circular 570, except that if the surety has been operational for a period 

21 in excess of five years, the surety shall be deemed to meet the 

22 requirements of this subsubparagraph if it is rated in one of the three 

23 highest categories by an independent, nationally recognized United 

24 States rating company that determines the fmancial stability of 

25 insurance companies, which rating company or companies shall be 

26 determined pursuant to standards promulgated by the Commissioner 

27 of Insurance by regulation adopted pursuant to the "Administrative 

28 Procedure Act," P.L.1968, cA10 (C.52:14B-1 et seq.), and (li) if the 

29 amount of the bond is more than $3.5 million, then the surety shall 

30 hold a current certificate of authority, issued by the United States 

31 Secretary of the Treasury pursuant to 31 U.S.c. 1&29305, that is valid 

32 in the State of New Jersey as listed annually in the United States 

33 Treasury Circular 570 and, if the surety has been operational for a 

34 period in excess of five years, shall be rated in one of the three highest 

35 categories by an independent, nationally recognized United States 

36 rating company that determines the financial stability of insurance 

37 companies, which rating company or companies shall be determined 

38 pursuant to standards promulgated by the Commissioner of Insurance 

39 by regulation adopted pursuant to the "Administrative Procedure Act," 

40 P.L.1968, cAIO (C.52:14B-1 et seq.). A surety subject to the 

41 provisions of subsubparagraph (ii) of this subparagraph which does not 

42 hold a certificate of authority issued by the United States Secretary of 

43 the Treasury shall be exempt from the requirement to hold such a 

44 cel1ificate if the surety meets an equivalent set of standards developed 

45 by the Commissioner of Insurance through regulation which at least 

46 equal, and may exceed, the general criteria required for issuance of a 
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1 certificate of authority by the United States Secretary of the Treasury 

2 pursuant to 31 U.S.c. 2&2 9305. A surety company seeking such an 

3 exemption shall, not later than the 180th day following the effective 

4 date ofP.L.1995, c.384 2[(N.J.S.2A:44-143 et a1.)]2, certify to the 

5 appropriate contracting unit that it meets that equivalent set of 

6 standards set forth by the commissioner as promulgated. 

7 (2) When such contract is to be performed at the expense of the 

8 State and is entered into by the Director of the Division of Building 

9 and Construction or State departments designated by the Director of 

10 the Division of Building and Construction, the director or the State 

11 departments may: (a) establish for that contract the amount of the 

12 bond at any percentage, not exceeding 100%, of the amount bid, based 

13 upon the director's or department's assessment of the risk presented to 

14 the State by the type of contract 2..2 and other relevant factors, and (b) 

15 waive the bond requirement of this section entirely if the contract is 

16 for a sum not exceeding $200,000. 

17 (3) When such a contract is to be performed at the expense of a 

18 contracting unit or school district, the board, officer or agent 

19 contracting on behalf of the contracting unit or school district may: 

20 (a) establish for that contract the amount of the bond at any 

21 percentage, not exceeding 100%, of the amount bid, based upon the 

22 board's, officer's or agent's assessment of the risk presented to the 

23 contracting unit or school district by the type of contract and other 

24 relevant factors, and (b) waive the bond requirement of this section 

25 entirely if the contract is for a sum not exceeding $100,000. 

26 b. A surety's obligation shall not extend to any claim for damages 

27 based upon alleged negligence that resulted in personal injury, 

28 wrongful death, or damage to real or personal property, and no bond 

29 shall in any way be construed as a liability insurance policy. Nothing 

30 herein shall relieve the surety's obligation to guarantee the contractor's 

31 performance of all conditions of the contract, including the 

32 maintenance of liability insurance if and as required by the contract. 

33 Only the obligee named on the bond, and any subcontractor 

34 performing labor or any subcontractor or materialman providing 

35 materials for the construction, erection, alteration or repair of the 

36 public building, work or improvement for which the bond is required 

37 pursuant to this section, shall have any claim against the surety under 

38 the bond. 

39 c. A board, officer or agent contracting on behalf of the State, 

40 contracting unit or school district shall not aCI'(:pt more than one 

41 payment and performance bond to cover a single construction 

42 contract. The board, officer or agent may accept a single bond 

43 executed by more than one surety to cover a single construction 

44 contract only if the combined underwriting limitations of all the named 

45 sureties, as set forth in the most current annual revision of United 

46 States Treasury Circular 570, or as determined by the Commissioner 
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1 ofInsurance pursuant to R.S.17:18-9, meet or exceed the amount of 

2 the contract to be performed. 

3 d. A board, officer or agent contracting on behalf of the State, 

4 contracting unit or school district shall not accept a payment or 

5 pelformance bond unless there is attached thereto a Surety Disclosure 

6 Statement and Certification to which each surety executing the bond 

7 shall have subscribed. This statement and certification shall be 

8 complete in all respects and duly acknowledged according to law, and 

9 shall have substantially the following form: 

10 

11 SURETY DISCLOSURE STATEMENT AND CERTIFICATION 

12 

13 , surety(ies) on the attached bond, hereby 

14 certifies(y) the following: 

15 (1) The surety meets the applicable capital and surplus 

16 requirements of R.S.17: 17-6 or R.S.17: 17-7 as of the surety's most 

17 current annual filing with the New Jersey Department of Insurance. 

18 (2) The capital (where applicable) and surplus, as determined in 

19 accordance with the applicable laws of this State, of the surety(ies) 

20 participating in the issuance of the attached bond is (are) in the 

21 following amount(s) as of the calendar year ended December 31, 

22 (most recent calendar year for which capital and surplus amounts are 

23 available), which amounts have been cert ified as indicated by certified 

24 public accountants (indicating separately for each surety that surety's 

25 capital and surplus amounts, together with the name and address of the 

26 firm of certified public accounts that shall have certified those 

27 amounts): 

28 
29 

30 

31 

32 (3) (a) With respect to each surety participating in the issuance of 

33 the attached bond that has received from the United States Secretary 

34 of the Treasury a certificate of authority pursuant to 31 U.S.c. 2.§? 

35 9305, the underwIiting limitation established therein and the date as of 

36 which that limitation was effective is as follows (indicating for each 

37 such surety that surety's underwriting limitation and the effective date 

38 thereof): 

39 ------------­
40 

41 

42 

43 (b) With respect to each surety participating in the issuance of the 

44 attached bond that has not received such a cel1ificate of authority from 

45 the United States Secretary of the Treasury, the underwriting 

46 limitation of that surety as established pursuant to R.S.17: 18-9 as of 
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1 (date on which such limitation was so established) is as follows 

2 (indicating for each such surety that surety's underwriting limitation 

3 and the date on which that limitation was established): 

4 
5 
6 - ­ ---------- ­
7 

8 (4) The amount of the bond to which this statement and 

9 certification is attached is $ 

10 (5) If, by virtue of one or more contracts of reinsurance, the 

11 amount of the bond indicated under item (4) above exceeds the total 

12 underwriting limitation of all sureties on the bond as set forth in items 

13 (3)(a) or (3)(b) above, or both, then for each such contract of 

14 reinsurance: 

15 (a) The name and address of each such reinsurer under that 

16 contract and the amount of that reinsurer's participation in the contract 

17 is as follows: __ 

18 

19 

20 ___;and 

21 (b) Each surety that is party to any such contract of reinsurance 

22 celtifies that each reinsurer listed under item (5)(a) satisfies the credit 

23 for reinsurance requirement established under P.L.1993, c.243 

24 (C.l7:51B-l et seq.) and any applicable regulations in effect as of the 

25 date on which the bond to which this statement and certification is 

26 attached shall have been filed with the appropriate public agency. 

27 CERTIFICATE 

28 (to be completed by an authorized certifying agent 

29 for each surety on the bond) 

30 

31 I (name of agent) , as (title of agent) for (name of 

32 surety) , a corporation/mutual insurance company/other (indicating 

33 type of business organization) (circle one) domiciled in (state of 

34 domicile) , DO HEREBY CERTIFY that, to the best of my 

35 knowledge, the foregoing statements made by me are true, and 

36 ACKNOWLEDGE that, if any of those statements are false, this bond 

37 is 2[YOID] YQIDABLE2 . 

38 

39 (Signature of certifying agent) 

40 

41 ---------_._-­

42 (Printed name of certifying agent) 

43 

44 ---_.. - ­
45 (Title of certifying agent) 

46 (cf: P.L.1995, c.384, s.l) 
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1 3. NJ.S.2A:44-144 is amended to read as follows: 
2 2A:44-144. The bond required by this article shall be executed by 
3 the contractor with such sureties ilLa.ccQrdance with NJ.S.2A:44-147 

4 as shall be approved by the board, Qfficer or agent acting Qn behalf of 

5 the state, contracting unit or schoQI district, in an amQunt equal to [at 

6 least] 100 per cent of the CQntract priceL and]~~ payment bill1d. 

7 shall be conditiQned fQr the payment by the contractor[, and by all 

8 subcQntractQrs, or his Qr their subcQntractQr,]Qf all indebtedness 

9 which may accrue to any person, firm Qr corporation ~signated..aS-a 

10 "beneficiary'~1J.I.S..Uill)J to N.J.S.2A:44-143, in an amount not 
11 exceeding the sum specified in the bond, on account of any labor 
12 perfQrmed or materials. provisiQns, provender or other supplies, Qr 
13 teams, fuels, Qils, implements or machinery used or consumed in, 
14 upQn, for or abQut the cQnstructiQn, erection, alteration Qr repair Qf 
15 the public building Qr public work Qr improvement. 
16 The ~rn1 bQnd shall be deposited with and be held by the bQard, 
17 officer Qr agent acting on behalf Qf the state, cQntracting unit Qr schQQI 

18 district, for the use of [any party interested therein] am:-beneficiary 

19 thereof. 
20 (cf: P.L.1995, c.384, s.2) 

21 

22 4. NJ.S.2A:44-145 is amended tQ read as follQws: 
23 2A:44-145. Any person who may be a beneficiary Qf the payment 
24 bond. as defined in this. article. and who does not bave a direct 
25 CQiltract with the contractor furnishing the bond shall. prior J.o. 

26 commencing any work.-provide written notice to theSQ..l11I.a.(tor by 

27 ~~ItiflliLmillLQLotherwise..o-...PI.o.Yide.d-Jbat he shall have proof of 
28 dcliYery of same. thauaid-l2IT5Qn is a beneficiary of the bond. If a 

29 beneficiaJ:Y--fuils to prOYide_lhu.e.QJ.llre.d written notice. the beneficiary 
30 sb.all 2[not] only2 ~ 21anyJ? riglili_1QJhe benefits 2[otherwise]2 

31 aYilllabkMLcJ.md.cr 2fIQmJ.he~the-J1Qtic.eJs. __pmyid.e.d2.. 
32 Any [person] l2eDelk.iarY-Jlulefined in NJ.S.2A:44-1A3... to whom 
33 any money shall be due on account of having perfQrmed any labor or 
34 furnished any materials, provisions, provender Qr other supplies, or 
35 te.ams, fuels, oils, implements or machinery in, upQn, for or about the 

36 construction, erection, alteration or repair Qf any public building or 
37 Qther public wQrk or imprQvement, shall, at any time before the 

38 [acceptance of such building, work Qr imprQvement by the duly 

39 authorized bQard or officer, or within 80 days thereafter] expir.atiQn 

40 ofo~m:_JrQm the las.l..dale-lJ~QILw.bk-.h2uchJ2eneiiciary-.Shall have 
41 performed~1llilLwQrk .QuicliYe.IT~Lmaterials tQJhe-l2I-Qje.cJ. in.the 
42 c.as.e....oil~.rial.s..upplier, furnish the sureties on the bond required 
43 by this article a statement of the amount due to him. 
44 No action shall be brQught against any of the sureties on the bond 

45 r~{ujrcd by this article until the expiration of [80] 2.Q days after [the 
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1 acceptance of the building, work or improvement by the duly 

2 authorized board or officer] provision tQ the. suretic£ and~ 

3 contractQ.I-ill.the statement Qf the amo.~.b11l4 but in nQ evrnt 

4 lill.er..than Qne -year frQID the last date upon which-suctLbeneficiary shall 

5 haY.e perfor.Dlcl...actual work or delivered mareIlal£J.Q...1he...prQ.jen. 

6 (cf: N.J.S.2A:44-145) 

7 
8 5. N.J.S.2A:44-146 is amended tQ read as follows: 

9 2A:44-146. If the indebtedness due tQ any persQn as shQwn by the 

10 statement required to be fiJed by [sectiQn] N..L.S....2A:44-145 [Qf this 

11 title] shall not be paid in full at the expiratiQn Qf [80] 2Q days from 

12 the [acceptance of the building, work or improvement by the duly 

13 authorized bQard or officer] dale-..OLnQtice of the amQunt .due tQ the 

14 p.eL~, such person [may] shall, within 1 year frQm the [date Qfsuch 

• 15 acceptance] las.Lda1tiQat work was .p.erfmmed QL.lllil.t.erials were 

16 supplied by that perSQn, bring an action in his Qwn name upon the 
17 bQnd required by this article. 

18 (cf: N.J.S.2A:44-l46) 

19 
20 6. N.J.S.2A:44-147 is amended tQ read as follQws: 
21 2A:44-l47. The bQnd required by this article shall be in 

22 substantially the following fQrm: 

23 "KnQW all men by these presents, that we, the undersigned as 

24 principal and as sureties, are hereby held and fIrmly bound untQ in the 
25 penal sum Qf dollars, fQr the payment Qf which well and truly to be 

26 made, we hereby jointly and severally bind ourselves, our heirs, 
27 executors, administratQrs, successors and assigns. 

28 "Signed this day Qf ,19 . 
29 "The condition of the above Qbligation is such that whereas, the 

30 above named principal did Qn the day Qf , 19 ,enter intQ a CQntract 

31 with, which said contract is made a part Qf this the bond the same as 

32 thQugh set fQrth herein; 

33 "NQw, if the said shall well and faithfully dQ and perfQrm the things 

34 agreed by to be done and performed accQrding tQ the terms of said 

35 cQntract, and shall pay all lawful claims Qf [subcQntractors, 

36 materialmen, laborers, persQns, firms Qr cQrpQrations] beneficiaries as 

37 defined by NJ~A:.M:l43. fQr labor performed Qr materials, 
38 provisiQns, provender Qr Qther supplies Qr teams, fuels, Qils, 
39 implements Qr machinery furnished, used Qr consumed in the carrying 
40 forward, performing or cQmpleting Qf said cQntract, we agreeing and 

41 assenting that this undcl1aking shall be fQr the benefit Qf any 

42 [subcQntractQr, materialman, labQrer, persQn, fJIm Qr cQrporatiQn] 

43 b.ellfcfic.iary.Jl-s-.define.d-in .N...LS2A;A4-l43. having a just claim, as well 
44 as fQr the Qbligee herein; then this obligatiQn shall be void; Qtherwise 

45 the same shall remain in full force and effect; it being expressly 
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1 understood and agreed that the liability of the surety for any and all 

2 claims hereunder shall in no event exceed the penal amount of this 

3 obligation as herein stated. 

4 ''The said surety hereby stipulates and agrees that no modifications, 

5 omissions or additions in or to the terms of the said contract or in or 

6 to the plans or specifications therefor shall in anywise affect the 

7 obligation of said surety on its bond." 

8 Recovery of any claimant under the bond shall be subject to the 

9 conditions and provisions of this article to the same extent as if such 

10 conditions and provisions were fully incorporated in the form set forth 

11 above. 

12 (cf: NJ.S.2A:44-147) 

13 

14 2 7. Section 13 of P.L.1971, c.198 (CAOA:l1-13) is amended to 

15 read as follows: 

16 13. Specifications. Any specifications for an acquisition under this 

17 act, whether by purchase, contract or agreement, shall be drafted in a 

18 manner to encourage free, open and competitive bidding. In particular, 

19 no specifications under this act may: 

20 (a) Require any standard, restriction, condition or limitation not 

21 directly related to the purpose, function or activity for which the 

22 purchase, contract or agreement is made; or 

23 (b) Require that any bidder be a resident of, or that his place of 

24 business be located in, the county or municipality in which the 

25 purchase will be made or the contract or agreement performed, unless 

26 the physical proximity of the bidder is requisite to the efficient and 

27 economical purchase or performance of the contract or agreement; 

28 except that no specification for a contract for the collection and 

29 disposal of municipal solid waste shall require any bidder to be a 

30 resident of, or that his place of business be located in, the county or 

31 municipality in which the contract will be performed; or 

32 (c) Discriminate on the basis of race, religion, sex, national origin; 

33 or 

34 (d) Require, with regard to any purchase, contract or agreement, the 

35 furnishing of any "brand name," but may in all cases require "brand 

36 name or equivalent," except that if the materials to be supplied or 

37 purchased are patented or copyrighted, such materials or supplies may 

38 be purchased by specification in any case in which the ordinance or 

39 resolution authorizing the purchase, contract, sale or agreement so 

40 indicates, and the special need for such patented or copyrighted 

41 materials or supplies is directly related to the performance, completion 

42 or undertaking of the purpose for which the purchase, contract or 

43 agreement is made; or 

44 (e) Fail to include any option for renewal, extension, or release 

45 which the contracting unit may intend to exercise or require; or any 

46 terms and conditions necessary for the performance of any extra work; 
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1 or fail to disclose any matter necessary to the substantial performance 

2 of the contract or agreement. 

3 Any specification adopted by the governing body, which knowingly 

4 excludes prospective bidders by reason of the impossibility of 

5 performance, bidding or qualification by any but one bidder, except as 

6 provided herein, shall be null and void and of no effect and subject 

7 purchase, contract or agreement shall be readvertised, and the original 

8 purchase, contract or agreement shall be set aside by the governing 

9 body. 

10 Any specification adopted by the governing body for a contract for 

11 the collection and disposal of municipal solid waste shall conform to 

12 the uniform bid specifications for municipal solid waste collection 

13 contracts established pursuant to section 22 of P.L.1991, c.381 

14 (C.48:13A-7.22). 

15 ~pecificatiolUld~~-1b~goyerning body m~.lnclude an 

16 ikm for the CQst. which shall be pai.d-by the contractQr. Qf creatIDg...a 

17 filej~LJlliUniain the nQtike£ Qf the delivm-Of labQr Qr Dla1llial.s. 

18 reqillr~~il2.8...2 

19 (cf: P.L.1991, c.381, s.48) 

20 

21 2[7.].8..2 This act shall take effect on the 30th day next following 

22 enactment. 

23 

24 

25 
26 

27 Revises certain aspects of "Municipal Mechanics' Lien Law." 
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