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ASSEMBLY, No. 2725

STATE OF NEW JERSEY

ADOPTED JUNE 12, 1997

Sponsored by Assemblymen DiGAETANO, CORODEMUS,
Assemblywomen Heck, Crecco, Senators Kyrillos, Kosco,
Cafiero, Bubba, Matheussen, Sinagra, Scott, Lipman, Sacco
and Baer

AN ACT concerning certain dangerous substances and certain sexual
assaults and amending and supplementing various sections of the
statutory law.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N.J.S.2C:14-2 is amended to read as follows:

2C:14-2. Sexual assault. a. An actor is guilty of aggravated
sexual assault if he commits an act of sexual penetration with another
person under any one of the following circumstances:

(1) The victim is less than 13 years old;
(2) The victim is at least 13 but less than 16 years old; and

(a) The actor is related to the victim by blood or affinity to the
third degree, or

(b) The actor has supervisory or disciplinary power over the
victim by virtue of the actor's legal, professional, or occupational
status, or

(c) The actor is a foster parent, a guardian, or stands in loco
parentis within the household;

(3) The act is commitied during the commission, or attempted
commission, whether alone or with one or more other persons, of
robbery, kidnapping, homicide, aggravated assault on another,
burglary, arson or criminal escape;

(4) The actor is armed with a weapon or any object fashioned in
such a manner as to lead the victim to reasonably believe it to be a
weapon and threatens by word or gesture to use the weapon or object;

EXPLANATION - Matter enclosed in boid-faced brackets [thus] in the above bill is not
enacted and is intended to be omitted in the iaw.

Matter underiined thus is new matter.
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(5) The actor is aided or abetted by one or more other persons
and [either of the following circumstances exists:

(a) Thel.the actor uses physical force or coercion[, or

(b) The victim is one whom the actor knew or should have known
was physically helpless, mentally defective or mentally incapacitated];

(6) The actor uses physical force or coercion and severe personal
injury is sustained by the victim;

7) The vietim i ] | | hould | ]

Aggravated sexual assault is a crime of the first degree.

b. An actor is guilty of sexual assault if he commits an act of
sexual contact with a victim who is less than 13 years old and the actor
is at least four years older than the victim.

c. An actor is guilty of sexual assault if he commits an act of
sexual penetration with another person under any one of the following
circumstances:

(1) The actor uses physical force or coercion, but the victim does
not sustain severe personal injury;

[(2) The victim is one whom the actor knew or should have
known was physically helpless, mentally defective or mentally
incapacitated;

(3)1(2) The victim is on probation or parole, or is detained in a
hospital, prison or other institution and the actor has supervisory or
disciplinary power over the victim by virtue of the actor's legal,
professional or occupational status;

[(4)1(3) The victim is at least 16 but less than 18 years old and:

(a) The actor is related to the victim by blood or affinity to the
third degree; or

(b) The actor has supervisory or disciplinary power over the
victim; or

(c) The actor is a foster parent, a guardian, or stands in loco
parentis within the household;

[(5)]1(4) The victim is at least 13 but less than 16 years old and the
actor is at least four years older than the victim.

Sexual assault is a crime of the second degree.
(cf: P.L.1989, c.228 ,s.3)

2. N.J.S.2C:14-3 is amended to read as follows:

a. An actor is guilty of aggravated criminal sexual contact if he
commits an act of sexual contact with the victim under any of the
circumstances set forth in 2C:14-2a. (2) through [(6)]1(Z).

Aggravated criminal sexual contact is a crime of the third degree.

b. An actor is guilty of criminal sexual contact if he commits an
act of sexual contact with the victim under any of the circumstances
set forth in section 2C:14-2c. (1) through [(5)](4).
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Criminal sexual contact is a crime of the fourth degree.
(cf: P.L.1979, c.178, 5.27)

3. (New section) a. Except as authorized by P.L.1970, c¢.226
(C.24:21-1 et seq.), it shall be a crime of the second degree for any
person knowingly or purposely to manufacture, distribute or dispense,
or to possess or have under his control with intent to manufacture,
distribute or dispense gamma hydroxybutyrate.

b. Notwithstanding the provisions of N.J.S.2C:43-3 or any other
law, a fine of up to $150,000.00 may be imposed upon a person who
violates this section.

4. (New section) a. Itis a crime of the third degree for any
person, knowingly or purposely, to obtain, or to possess, gamma
hydroxybutyrate unless the substance was obtained directly, or
pursuant to a valid prescription or order form from a practitioner,
while acting in the course of his professional practice, or except as
otherwise authorized by P.L.1970, ¢.226 (C.24:21-1 et seq.).

b. Notwithstanding the provisions of N.J.S.2C:43-3 or any other
law, a fine of up to $100,000.00 may be imposed upon a person who
violates this section.

5. (New section) a. Except as authorized by P.L.1970, ¢.226
(C.24:21-1 et seq.), it is unlawful for any person knowingly or
purposely to manufacture, distribute or dispense, or to possess or have
under his control with intent to manufacture, distribute or dispense
flunitrazepam.

b. A person who violates subsection a. of this section with respect
to flunitrazepam in a quantity of one gram or more is guilty of a crime
of the first degree and, notwithstanding the provisions of N.J.S.2C:43-
3 or any other law, a fine of up to $250,000.00 may be imposed upon
the person.

c. A person who violates subsection a. of this section with
respect to flunitrazepam in a quantity of less than one gram is guilty
of a crime of the second degree and, notwithstanding the provisions of
N.J.S.2C:43-3 or any other law, a fine of up to $150,000.00 may be
imposed upon the person.

6. (New section) a. Itis a crime of the third degree for any
person, knowingly or purposely, to obtain, or to possess,
flunitrazepam, unless the substance was obtained directly, or pursuant
to a valid prescription or order form from a practitioner, while acting
in the course of his professional practice, or except as otherwise
authorized by P.L.1970, ¢.226 (C.24:21-1 et seq.).

b. Notwithstanding the provisions of N.J.S.2C:43-3 or any other
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law, a fine of up to $100,000.00 may be imposed upon a person who
violates this section.

7. (New section) a. The Department of Law and Public Safety
shall establish and maintain a suitable training program for law
enforcement officers regarding the use of narcotics, anesthetics,
intoxicants, and other substances which could be used to facilitate
sexual assault.

b. The Department shall adopt, pursuant to the "Administrative
Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.) rules and
regulations necessary to implement this act.

8. This act shall take effect immediately.

Increases penalties for sexual assault committed with the use of certain
substances; criminalizes sale and possession of "rape drugs.”



O 00 1 N D AW N~

L L L W W NN RN NN DN DN NN = e e e e e e = =
B W N = O 0 9N N PR WDN = O WY N N R W= O

ASSEMBLY, No. 2725

STATE OF NEW JERSEY

INTRODUCED FEBRUARY 10, 1997

By Assemblyman DiGAETANO

AN ACT concerning certain dangerous substances and certain sexual
assaults and amending and supplementing various sections of the
statutory law.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N.J.S.2C:14-2 is amended to read as follows:

2C:14-2. Sexual assault. a. An actor is guilty of aggravated sexual
assault if he commits an act of sexual penetration with another person
under any one of the following circumstances:

(1) The victim is less than 13 years old;

(2) The victim is at least 13 but less than 16 years old; and

(a) The actor is related to the victim by blood or affinity to the
third degree, or

(b) The actor has supervisory or disciplinary power over the
victim by virtue of the actor's legal, professional, or occupational
status, or

(c) The actor is a foster parent, a guardian, or stands in loco
parentis within the household;

(3) The act is committed during the commission, or attempted
commission, whether alone or with one or more other persons, of
robbery, kidnapping, homicide, aggravated assault on another,
burglary, arson or criminal escape;

(4) The actor is armed with a weapon or any object fashioned in
such a manner as to lead the victim to reasonably believe it to be a
weapon and threatens by word or gesture to use the weapon or object;

(5) The actor is aided or abetted by one or more other persons and
either of the following circumstances exists:

(a) The actor uses physical force or coercion, or

(b) The victim is one whom the actor knew or should have known
was physically helpless[,] or mentally defective [or mentally

incapacitated], or

(c) The victim is one whom the actor knew or should have known

EXPLANATION - Matter enclosed in bold-faced brackets [thus] in the above bill is not
enacted and intended to be omitted in the law.

Matter underlined thus is new matter.
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was mentally incapacitated due to the influence of a narcotic,
anesthetic, intoxicant or other substance administered to the victim

without the victim's prior knowledge or consent;
(6) The actor uses physical force or coercion and severe personal

injury is sustained by the victim.

Aggravated sexual assault is a crime of the first degree, however.
notwithstanding the provisions of N.J.S.2C:43-6 or any other law to
the contrary, a person convicted of aggravated sexual assault upon a
victim who was mentally incapacitated pursuant to subparagraph (¢)
of paragraph (5) of this subsection shall be sentenced by the court to
a term of imprisonment of at least 20 years. The term shall include a
mandatory minimum term of 15 years. during which the person shall

not be eligible for parole.
b. An actor is guilty of sexual assault if he commits an act of

sexual contact with a victim who is less than 13 years old and the actor
is at least four years older than the victim.

c. An actor is guilty of sexual assault if he commits an act of
sexual penetration with another person under any one of the following
circumstances:

(1) The actor uses physical force or coercion, but the victim does
not sustain severe personal injury;

(2) The victim is one whom the actor knew or should have known
was physically helpless[,] or mentally defective [or mentally
incapacitated];

(3) The victim is on probation or parole, or is detained in a
hospital, prison or other institution and the actor has supervisory or
disciplinary power over the victim by virtue of the actor's legal,
professional or occupational status;

(4) The victim is at least 16 but less than 18 years old and:

(a) The actor is related to the victim by blood or affinity to the
third degree; or

(b) The actor has supervisory or disciplinary power over the
victim; or

(¢) The actor is a foster parent, a guardian, or stands in loco
parentis within the household;

(5) The victim is at least 13 but less than 16 years old and the
actor is at least four years older than the victim; or

(6) The victim is one whom the actor knew or should have known
was mentally incapacitated due to the influence of a narcotic,
anesthetic, intoxicant or other substance administered to the victim
without the victim's prior knowledge or consent.

Sexual assault is a crime of the second degree_unless it is
committed upon a victim who was mentally incapacitated pursuant to
the provisions of paragraph (6) of this subsection, in which case it is
a crime of the first degree. Notwithstanding the provisions of
N.J.S.2C:43-6 or any other law to the contrary. a person convicted of
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sexual assault upon a victim who was mentally incapacitated shall be
sentenced by the court to a term of imprisonment of at least 15 years.
The term shall include a mandatory minimum term of 10 years, during

which the person shall not be eligible for parole.
(cf: P.L.1989,c.228,s.3)

2. N.J.S.2C:14-3 is amended to read as follows:

2C:14-3. Criminal sexual contact.

a. An actor is guilty of aggravated criminal sexual contact if he
commits an act of sexual contact with the victim under any of the
circumstances set forth in 2C:14-2a. (2) through (6).

Aggravated criminal sexual contact is a crime of the third degree.

b. An actor is guilty of criminal sexual contact if he commits an act
of sexual contact with the victim under any of the circumstances set
forth in section 2C:14-2c. (1) through [(5)] (6).

Criminal sexual contact is a crime of the fourth degree.

(cf: P.L.1979, ¢.178, 5.27)

3. Section 1 of P.L.1962, c.113 (C.2A:170-77.8) is amended to
read as follows:

1. Except as hereinafter provided, any person who uses or is
under the influence of, or who possesses or has under his control, in
any form, any prescription legend drug which is not a narcotic,
depressant or stimulant drug or controlled dangerous substance as
defined in N.J.S.2C:35-2 or section 2 of P.L.1970, ¢.226 (C.24:21-2)
[or]. any stramonium preparation or ketamine hydrochloride, unless
obtained from, or on a valid prescription of, a duly licensed physician,
veterinarian or dentist, is a disorderly person.

In a prosecution under this act, it shall not be necessary for the
State to prove that the accused did use or was under the influence of
any specific drug or drugs except for stramonium preparations, but it
shall be sufficient for a conviction under this act for the State to prove
that the accused did use or was under the influence of some drug or
drugs as aforesaid by proving that the accused did manifest physical
and physiological symptoms or reactions caused by the use of any such
drug.

As used in this act, "stramonium preparation”" means a preparation
prepared from the leaves, seeds, or any other part of the stramonium
plant in the form of a powder, pipe mixture, cigarette, or any other
form, with or without admixture of other ingredients. "Stramonium
plant" means the plant Datura Stramonium Linne, including Datura
Tatula Linne.

(cf: P.L.1992,c.71,s.1)

4. Section 2 of P.L..1962, c.113 (C.2A:170-77.9) is amended to
read as follows:
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2. Except as hereinafter provided, any person who sells, dispenses
or gives away, in any form, any prescription legend drug which is not
a narcotic, depressant or stimulant drug or controlled dangerous
substance as defined in N.J.S.2C:35-2 or section 2 of P.L.1970, ¢.226
(C.24:21-2), [or] any stramonium preparation or ketamine
hvdrochloride, is a disorderly person.

(cf: P.L.1992,¢.71,5.2)

5. (New section) a. Except as authorized by P.L.1970, c.226
(C.24:21-1 et seq.), it shall be a crime of the second degree for any
person knowingly or purposely to manufacture, distribute or dispense,
or to possess or have under his control with intent to manufacture,
distribute or dispense ketamine hydrochloride or gamma
hydroxybutyrate.

b. Notwithstanding the provisions of N.J.S.2C:43-3 or any other
law, a fine of up to $150,000.00 may be imposed upon a person who
violates this section.

6. (New section) a. It is a crime of the third degree for any
person, knowingly or purposely, to obtain, or to possess, actually or
constructively, either of the following substances, unless the substance
was obtained directly, or pursuant to a valid prescription or order form
from a practitioner, while acting in the course of his professional
practice, or except as otherwise authorized by P.L. 1970, c. 226 (C.
24:21-1 et seq.):

(1) ketamine hydrochloride; or

(2) gamma hydroxybutyrate.

b. Notwithstanding the provisions of N.J.S.2C:43-3 or any other
law, a fine of up to $100,000.00 may be imposed upon a person who
violates this section.

7. (New section) a. Except as authorized by P.L.1970, c.226
(C.24:21-1 et seq.), it is a crime of the second degree for any person
knowingly or purposely to manufacture, distribute or dispense, or to
possess or have under his control with intent to manufacture,
distribute or dispense flunitrazepam.

b. A person who violates subsection a. of this section with respect
to flunitrazepam in a quantity of one gram or more is guilty of a crime
of the first degree and, notwithstanding the provisions of N.J.S.2C:43-
3 or any other law, a fine of up to $250,000.00 may be imposed upon
the person.

c. A person who violates subsection a. of this section with respect
to flunitrazepam in a quantity of less than one gram is guilty of a crime
of the second degree and, notwithstanding the provisions of
N.J.S.2C:43-3 or any other law, a fine of up to $150,000.00 may be
imposed upon the person.
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8. (New section) a. It is a crime of the third degree for any
person, knowingly or purposely, to obtain, or to possess, actually or
constructively, flunitrazepam, unless the substance was obtained
directly, or pursuant to a valid prescription or order form from a
practitioner, while acting in the course of his professional practice, or
except as otherwise authorized by P.L.1970, ¢.226 (C.24:21-1 et seq.).

b. Notwithstanding the provisions of N.J.S.2C:43-3 or any other
law, a fine of up to $100,000.00 may be imposed upon a person who
violates this section.

9. (New section) a. The Department of Law and Public Safety
shall establish and maintain a suitable training program for law
enforcement officers regarding the use of narcotics, anesthetics,
intoxicants, and other substances which could be used to facilitate
sexual assault.

b. The Department shall adopt, pursuant to the "Administrative
Procedure Act," P.L.1968, ¢.410 (C.52:14B-1 et seq.) rules and
regulations necessary to implement this act.

10. This act shall take effect immediately.

!

1. % STATEMENT

This bill imposes mandatory prison terms on persons convicted of
sexual assault on victims rendered helpless by the unknowing ingestion
of a narcotic, anesthetic, intoxicant or other substance. The bill also
criminalizes the possession of certain "rape drugs," making such
possession a crime of the third degree.

According to recent reports, the use of certain drugs to facilitate
sexual assault is a growing problem. The drugs are often tasteless and
odorless, and are slipped into victims' drinks so that the victims
unknowingly ingest them.

The bill provides that a person who commits aggravated sexual
assault against a victim who is incapacitated due to a narcotic,
anesthetic, intoxicant or other substance administered without the
victim's consent would be sentenced to a mandatory term of
imprisonment of at least 20 years, which would include parole
ineligibility for at least 15 years. The crime of sexual assault (normally
a crime of the second degree), if committed under these circumstances,
would be re-classified as aggravated sexual assault (a crime of the first
degree), with a mandatory term of imprisonment of at least 15 years,
including a 10-year term of parole ineligibility.

The bill also criminalizes the unlawful manufacture, distribution and
possession of three particular substances: Rohypnol (flunitrazepam),
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ketamine hydrocholoride (a veterinary anesthetic nicknamed "Special
K") and gamma hydroxybutyrate (GHB). The bill also allows
increased fines for violators.

Under the bill, it would be a crime of the second degree to
unlawfully manufacture, distribute or dispense any of these substances.
Fines of up to $250,000 could be imposed for persons who violate the
statute. Persons who unlawfully possess any of the substances would
be guilty of a crime of the third degree, and subject to fines of up to
$100,000.

Finally, the bill requires the Department of Law and Public Safety
to establish and maintain a suitable training program for law
enforcement officers regarding the use of narcotics, anesthetics,
intoxicants, and other substances which could be used to facilitate
sexual assault.

Increases penalties and imposes mandatory terms for sexual assault
committed with the use of certain substances; criminalizes possession
of "rape drugs."



ASSEMBLY JUDICIARY COMMITTEE

STATEMENT TO

ASSEMBLY COMMITTEE SUBSTITUTE FOR
ASSEMBLY, No. 2725

STATE OF NEW JERSEY

DATED: JUNE 12, 1997

The Assembly Judiciary Committee reports favorably an Assembly
Committee Substitute for Assembly Bill No. 2725.

The committee substitute would establish specific criminal offenses
covering the unlawful manufacture, distribution and possession of two
so-called rape drugs: Rohypnol (flunitrazepam) and gamma
hydroxybutyrate (GHB).

Under the substitute, the sale or manufacture of one gram or more
of flunitrazepam would be classified as a crime of the first degree (10
to 20 years imprisonment; a fine of up to $250,000.00). Sale or
manufacture of less than a gram would be punishable as a crime of the
second degree (5 to 10 years imprisonment; a fine of up to
$150,000.00). Possession of flunitrazepam would be graded as a third
degree crime (3 to 5 years imprisonment; a fine of up to $100,000.00).

The sale or manufacture of GHB would be graded as a second
degree crime (5 to 10 years imprisonment; a fine of up to
$150,000.00). Possession of GHB would be punishable as a crime of
the third degree (3 to 5 years imprisonment; a fine of up to
$100,000.00).

The substitute would also classify an act of sexual penetration
when the actor knew or should have known that the victim was
physically helpless, mentally defective or mentally incapacitated as
aggravated sexual assault, a crime of the first degree. Under present
law, an act of sexual penetration when the victim is physically helpless
or mentally defective or incapacitated is graded as sexual assault, a
crime of the second degree. Under the committee substitute, an act
of sexual contact when the victim was physically helpless or mentally
defective or incapacitated would be upgraded from a crime of the
fourth degree to a crime of the third degree.

In addition, the substitute would require the Department of Law
and Public Safety to establish and maintain a suitable training program
for law enforcement officers regarding the use of narcotics,
anesthetics, intoxicants, and other substances which could be used to
facilitate sexual assault.

The bill in its original form included references to ketamine
hydrochloride. The committee released two other bills on June 12,
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1997 concerning ketamine, Assembly Bill No. 2712 and Senate Bill
No. 1772 (1R).

This substitute is substantially similar to the Senate Committee
Substitute for Senate, No. 1851. There is a difference in section 1 of
this substitute. The language in paragraph (5) of subsection a. of
N.J.S.2C:14-2 is changed to omit the reference to a victim who is
helpless, mentally defective or mentally incapacitated. New paragraph
(7) in that subsection will cover those situations.
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609-777-2600

Gov. Whitman Outlaws “Special K” Drug
and Steps Up Penalties for Use of Rape Drugs

Gov. Whitman launched another strike in the war against drugs today when she signed into
law a bill that designates a hallucinogenic drug known as “Spe¢ial K" as a controlled dangerous
substance and a bill that enhances the penalties against those who use rape drugs in sexual assault.

S-1772/ A-2712, sponsored by Senators Joseph M. Kyrillos Jr., (R-Middlesex’Monmouth)
and Jack Sinagra (R-Middlesex) and Assembly Members Christopher “Kip” Bateman (R-
Morris/Somerset) and David C. Russo (R-Bergen/Passaic), puts ketamine hydrochloride, a drug

‘that has long been used as a veterinary anesthetic, on the state’s list of controlled dangerous
substances.

“Ketamine is commonly known in the drug world as ‘Special K,’ * Gov. Whitman said. “It
is highly addictive and dangerous. Designating it as a controlled dangerous substance is an
important step toward protecting children who are often the targets of the illicit drug trade.”

Because ketamine hydrochloride was not on the list of controlled dangerous substances,
prior to enactment of this legislation, those found in possession of or using the drug were charged
with a disorderly persons offense which carries a maximum penalty of six months in jail and a
$1,000 fine. Now, possession or use of the drug is a third-degree crime which carries a maximum
penalty of five years in prison and a $7,500 fine.

A-2725/S1851, sponsored by Assembly Members Paul DiGaetano (R-Bergen / Essex /
Passaic) and Steve Corodemus (R-Monmouth) and Senators Louis F. Kosco (R-Bergen) and
Joseph M. Kyrillos Jr. (R-Middlesex/Monmouth), upgrades the use of rape drugs to facilitate a
sexual assault a crime of the first degree when the defendant knew or should have known thatthe ——~—"—
victim was helpless or mentally incapacitated.

“Last week I signed a bill to significantly increase prison time and fines for drug traffickers
caught with large quantities of drugs,” Gov. Whitman said. “I also made it a crime to rig drug
dens with ‘booby traps’ meant to harm law enforcement officers. New Jersey has zero tolerance

for drugs. The legislation that I am signing today pushes the front line in the war against drugs
even farther forward.
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Prior to enactment of the legislation, sexual assault facilitated by the use of a rape drug was
,crime of the first degree only if the person committing a sexual assault was aided by someone
else during the attack. Crimes of the first degree carry a maximum penalty of 20 years in prison.

The bill also creates first, second and third degree charges that can be filed against anyone
who distributes and / or possess either gamma hydrobutyrate (GHB) or flunitrazepan which is
marketed overseas under the brand name Rohypnol.

The use of GHB and Rohypnol have been suspected or alleged in several sexual assault
cases.

GHB is a central nervous system depressant that has not been approved for sale as a
medical product. It has only been clinicaily tested for use as an anesthetic and for the treatment of
narcolepsy and alcohol. It can reduce the heart rate and cause a coma or partial amnesia.

The drug, which has not received FDA approval, is legally sold in about 80 other countries.
It is illegally smuggled into the U.S. and is commonly known as “roofies.” It is 10 times stronger

than some prescription sedatives sold in pharmacies in the U.S. and can also lead to a coma or
amnesia.

The bill requires that the New Jersey Department of Law & Public Safety maintain a
training program for law enforcement officers who will or have encountered offenders who use
rape drugs to facilitate a sexual assault.
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