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INTRODUCED JULY 16,1979
By Assemblyman LESNTAK
Referred to Committee on Agriculture and Environment

AN Act to amend the ‘‘Spill Compensation and Control Act,”’
approved January 6, 1977 (P. L. 1976, c¢. 141).

Be 1T ENacTED by the Senate and General Assembly of the State
of New Jersey: .
1. Section 3 of P..L. 1976, c. 141 (C. 58:10-23.11D) is amended to

read as follows: =

3. Unless the context clearly indicates otherwise, tlLe following
terms shall have the following meanings:

a. ‘‘Administrator’’ means the chief executive of the New Jersey

Spill Compensation Fund;

‘b. ““Barrel”” means 42 United States gallons or 159.09 liters or
an appropriate equivalent measure set by the director for hazard-
ous substances which are other than fluid or which are not com-
monly measured by the barrel; = . ,

c. ““Board” means a board of arbitration convened by the
administrator to settle disputed disbursements from the fund;

d. ¢“Cleanup and removal costs’’ means all costs associated with

~a discharge incurred by the State or its political subdivisions or

their agents or any person with written approval from the depart-
ment in the (1) removal or attempted removal of hazardous sub-
stauces or, (2) taking of reasonable measures to prevent or mitigate
damages to the public health, safety, or welfare, including but not
limited to, public and private property, shorelines, beaches, surface
waters, water columns and bottom sediments, soils and other
affected property, including wildlite and other natural resources;

e. ““Commissioner’’ means the Commissioner of Invironmental
Protection;

f. “*Department’” means the Department of Environmental
Protection; »

g. ‘““Director’’ means the Director of the Division of Taxation in
the Department of the Treasury;

EXPIANATION—DMatter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.
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Lo ““Dizcharge” means any intenfional or uninfentional action
or owission resulting in the releasing, spilling, leaking, pumping,
pouring, emitting, emptyving or-duraping of hazardous substance
mto the waters of the Stoefe or onto lands from swhich it might
flow or drain into said waters, or into waters outside the inrms-
diction of the State when damage may result to the lands, wators
or natural vesonrces within the jurisdiction of the State;

1 Fairaarket value’’

means the immroice price of the hozardous
srbstances travsferrved including trunsporiaition ¢harges: but where
ro price is so fived, fuir nearket calue’ shell mean the markel
price as of the close of the nearcst doy to the fransfer puid for
sunalar hazardous substances as shall be determined Ly the taa-
payer pursuait to rules of the director.

713 7. “Fund’’ means the New Jersey Spill C'ompensation Tund;

§3.3 ». “Hazardous substances’ means such elements and com-
pounds, inecluding petrolevm produets, which ave defined ax suech
hv the department, after publie hearing, and which <hall he con-
sistent to the maximum extent possible with, und which shall
include, the list of ]mzm'doué substances adopted by the Federal
Tnvironimental Protection \geney pursuant to Section 311 of the
Federal Water Pollution Control Aet Amendments of 1972 as
amendied by the Clean Water dct of 2977 (LP. L. 92-500,3 33 U.S.C.
1251 et seq.) and the list of toxic pollutants designated by Congress
or the EP.A pursuant to Section 307 of that act; provided, howeve
that sewage and sewage sludge shall not be consideved as haz-
ardous substances for the purposes of this act:

£k 1. “Major facility’” includes but is not limited to any
refinery, storage or transfer terminal, pipeline, deep water port,
drilling platform or any appurtenance related to any of the pre-
ceding that is used or is capabvle of being wsed to refine, produee,
store, handle, transfer, process or transport hazardous substances.
A vessel shall be considered a major facility only when hazardous
substances are transferred between vessels, [Facilities with total
combined above-ground or buried storage capacity of less than
400,000 gallons are not major facilities for the purposes of this
act.}

4 facility shall not be considered a major facility for the purpose
of this act unless it has total combined above-ground or buried
storage capacity of—

(1) 50,000 gallons or more for hazardous substances which are
other than petrolewin or petroleum products, or

(2) 400,000 gallons or more for hazardous substances of all kinds.
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For the purposes of this definition, “‘.vtorngé capacity™ shall
mean only that capacity which s dedicated to, used jor or Uik kded
1o be used for storeqge of liwzardons cubstonces. WWhere appropriate
Lo the nalwic of the facility, stoiaze capactly wicy b delsriingd
by the inlended or actual use of vpen lund or wnenclosed spave s
well as by the capaciiies of tanks or other enciosed storage spaces.

f1.3 m. ‘‘Natural resources’’ means all land, fish, shelltish, wild-
life, biota, air, waters and other such risources owrned, munnged,
held in trust or otherwise coutrolled by the State;

Fm.§ ». ““Owner”” or ““operator’ means with respect to a vessel,
any person owning, operating or chartering by deiuise such vessel;
with respect to any major facility, any person owning such fucility,
or operating it by lease, contract or other form of agrsement; with
respect to abandoned or derelict major facilities, the person who
owned or operated such facility irnmediately prior to such abandon-
meﬁt, or the owner at the time of discharge;

[nJ o. ““Person’ meauns public or private corporations, com-
panies, associations, societies, firms, partnerships, joint stock com-
panies, individuals, the United States, the State of New Jersey
and any of its political subdivisions or agents;

[0 ». “Petroleum” *or *‘petrolewm products’ ™ means oil or
petroleum of any kind and in any form including, but not limited
to, oil, petroleum, “guasoline, kerosene,” fuel oil, oil sludge, oil rei-

use, oil mixed with other wastes and crude oils; however, any com-

pound designated by specific chemical name to the list of hazardous

substances adopted by the department pursuant to subsection 3(k;
shall not be considered petrolewm or a pefrolewin product for the
purposes of this act.

{p.3 ¢. ““Taspayer” means the owner or operator ol a major
facility subject to the tax provisious of this act;

fq-d ». “Tax period™ means every calendar month on the basis
of which the taxpayer is required to report under tlis act;

[r.3s. **Transfer’” meaus onloading or offloading between major
facilities and vessels oi vessels and major faeilities, and {rom
vessel to vessel or major facility to major facility, except for fueling
ov refueling operatious and except that with regurd to the morne-
ment of hazardous substances other than petroleum, it shail s
mclude any onloading of or offloading frowm a major jacility:

L= . ““Vessel” mcans every deseription of water eraft or other
contrivance that is practically capable of being used as a means
of commercial transportation of hazardous substances upon tle

water, whether or not self-propelled;
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111 F6.3 v " Walers'™ means the ocean and itz estuaries to the sea-
112 ward limit ol the State's jurisdiction, all springs, streams and
113 hodies of surface or groundwater, whether natural or artificial,
114 within the boundavies of this StateLg
15 Eue ““Act of God™ wmeans an act exclusively occasioned by wn
116 unanticipated grave natural disaster withont the interfersuce of
117 any human agency.]
1 *2. Section 5 of . I, 1976, ¢ 141 (€. 58:10-23.711d) [+ amnended
2 to read as follows:
3 5. Each owner or operator of a major facility shall submit to
4 the department the following information:
) a. The number of barrels or another measurement of the storage
6 capacity of the facility;
7 b. Average daily throughput of the facility;
8 ¢. A primary and contingency cleanup and removal plan which
9 1includes, but is not limited to, an inventory of:
10 (1) The storge and transfer capacity of the fucility;
11 (2) The containment and removal equipment, including, but not
12 limited to, vehicles, vessels, pumps, skimmers, booms, chemicals,
13 and communication devices, to which the facility has access throngh
14 direct ownership or by contract or membership in a discharge
15 cleanup organization recognized by the department, as well as the
16 time lapse following a discharge which precedes such access;
17 (3) The trained personnel which are required and available to
18 operate such contaimment and removal equipment and the e
19 lapse following a dischavge which proceeds snch availability;
20 (4) All equipment and trained personnel used or employed in
21 any capacity at the facility to prevent discharges of hazardous
¥ substances;
23 (3) Tle terms of agreement aud operation plan of any discharge
24 cleanup organization to which the owner or operator of the facility
25 Delongs;
26 (6) The type and wmount of hazavdous substances transferred,

27 vrefined, processed or stored at the facility;

28 d. The steps taken to insure prevention of a discharge;
29 e. The source, nature of, and conditions of financial responsi-

30 biityf, established by any one, or a combination of the following;

31 (1) Insurance;
32 (2) Qualification as a self-insurer;

33 (3) Surety bonds payable to the fund}:

34 f. The department shall prommulgate rules and regulations, as

j Y]
(i}

provided in section 21 of ihis act, establishing standards for the

36 availability of preventative, cleanup and removal procedures, per-
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sonnel and equipment at any major facility with a fotal com hined
above-ground or buried storage capacity of 2000900 gallows or more,
as well as requiring the formulation of cleanup and removal plans
for each such major facllity, where sueh plans ave not reqaired by
existing Federal statute, rule or regulation. Compliance with such
standards and plans shall not he deened a defense in addition fo
the defenses ecnumerated in subsection d. of section 8 of this act.

3. Seetion 6 of P. 1., 1976, ¢. 141 (C. 52:10-23.11e) is amended
to read as follows:

6. Any person Lresponsibled who maoy be subject to linl,ility for
Lcausing® a discharge which occurred prior to or after the effectire
date of the act of which this act is amendatory shall immediately

notify the department. Failure to so notify shall make persons

liable to the penalty provisions of section 22 of this act.™

C*[2.3* *4.* Section 7 of P. L. 1976, ¢. 141 (C. 38:10-23.11%.) is
amended to read as follows:

7. a. Whenever any hazardous substance is discharged, the de-
partment [shallY may in its discrefion act to remove or arrange for
the removal of such discharge *or wmay direct the discharger to
remove, or arrange for the removal of, such discharye™T, unless it
determines such removal will be done properly and expeditiously
by the owner or operator of the major facility or any source from
which the discharge occursy. “dny discharger who fails to comply
with such a- directive shall be liable to the departiment in an ainount
equal to three times.the cost of such removal.”

Removal of hazardous substances and actions to minimize
damage from discharges shall, to the greatest extent possible, be in
accordance with the National Contingency Plan for removal of oil
and hazardous substances established pursuant to section 211 (¢)
(2) of the Federal Water Pollution Control Act Amendments of
1972 (P. L. 92-500, 33 U. 8. C. 1251 et seq.).

Whenever the departmient acts to remove a discharge or contracts
to secure prospeetive removal services, it is authorized to draw
upon the money available in the fund. Such moneys shall be used
to pay promptly for all cleanup costs ineurved by the department
in removing or in winimizing damage caused by such discharge.

Nothing in this section is intended to preclude remioval and
cleanup operations by any person threatened by such discharges,
provided such persons coordinate and obtain approval for such
actions with ongoing State or Federal operations. No action taken
by any person to contain or remove a discharge shall be construed
as an admission of liability for said discharge. No person who

renders assistance in continuing or removing a discharge shall be
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linble for any civil damages to third parties resulting =olely from
acts or omissions of sueh person in rendering =ueh nasistance except
for acts or omissions of gross negiigence or wiliful misconduet.
In the course of cleanup operalions, no person skall discharge
any detergent into the waters of this Siaie withoul prior anthoriza-
tion of the commissioner.

b. Notwilhstanding any otli<r proviswons of P. L. 1976, ¢. 1.1
(C. 58:10-23.11 et seq.), the depariaient, after woiiiying the ud-
minisérator and suoject Lo tie approial of e agmunsirator<{y
with regard to the availability of funds therefor, wivy remove or
arrange for the removal of any hazerdous substance which:

(1) Has not been discharged from a grounded cr disabled vessel
if the department determines that such removal is necessary to
prevent an imminent discharge of such hazardous substance;

(2) Has not been discharged if the depariment determines that
such substance is not satisfactorily stored or contained and said
substance possesses any one or more of the following characteris-
tics: v

(a) explosiveness;

(b) high flammability;

(¢) radioactivity;

(d) chemical properties which in combination with any dis-
charged hazardous substance at the same séorage fmnflit.;;/ wonld
create a substantial risk of imminent damege to public heulih
or sajety or an imminent and severe damage to the environ-
pmient ;

(’) s stored 1 a conduwaner from which its discharge is im-
munent as e result of contact with a lazardous subsiaice which
huas already been discharged und such additiondl discharge
would create a substantial risk of imminent damage to public
health or safety or imminent and severe damage to the en-
vironment; or

(f) high toxtcity and is stored or being trunsporied in a

-container or motor vehicle, truck, railcar or other mechanized
conveyance form which its discharge is iinminent as a resuli
of the significant deterioration oi the precarious location of
the contawmer, motor vehicle, truck, railcar or other mechanized
conveyance, and such discharge would create a substantial
risk of imminent damage to public health or sufefy or timminent
and severe damage to the environment*[.1* ~; or®

(3) Has been discharged prior to the effective date of the act to
which this act is amendatory, if such discharge poses a substantial
risk of immanent damage to the public health or safety or imminent

and severe dar)rage to the environment,
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¢. If and to the exient that he determines that funds are availghle,
the administrator shall approve and make payments for any cleannp
and remoral costs inciurred by the departinent for the removal of
i Paznirdows substance other than petrolevi, ng auiliorized b sib-
section b. of this section; provided that in determining the avuil-
ability of funds, the administrator shail not include as available
funds revenues realized or to be renlized from the tar on the trans.
fer of petroleum to the extent that sucl rovessi-e result from g

tax levied at o rate in excess of $0.01 per harrel, nyvenant #o wh.
section 9b. of the act to which this act is amendatory, vnless the
administrator determines that the sum of claims paid hy the fund
on behalf of petroleum discharges or removais plus pending reason-
able claims against the fund on behalf of petrolovm Adischarges or
removals 1s greater-than-30% of the sum of all claims pard by the
fund plus all pending, reasonable clatms against the fund.

d. The administrator may only approre and make payments for
any cleanup and removal costs incurred by the departiment for the
removal of a hazardous substance discharged prinr to the cffectire
date of the act to which this act 1s amendatory, pursuant to subsec-
tion b. of this section, if, and to the exrtent that, he determines thet
adequate funds from another source are not or will not be arail-

able; and further pro'uided, with regard to the cleanup and removal

“costs incurred for discharges which occurred prior to the effectire

date of the act to which this act ts amendatory, the administrator
may not during any 1 year period pay more than *[S$2.500,000.007*
*$3.000,000.00* in total or more than “IS1.000,000.007*
*81,500,000.00* for any discharge or related set or series of dis-
charges.

- e. Any expenditures made by the administrator pursuant to this
act shall constitute a first priority claum and Lien paramount to all
other claims and liens upon the revenues and all real and personul
property of the discharger, whether or not the discharger is in-
solvent.

*[3.3" *5.* Section § of P. L. 1976, c. 141 (C. 58:10-23.11g) is
amended to read as follows :

8. a. The fund shall be strictly liable, without regard to fault,
for all cleanup and removal costs and for all direct and indirect
damages no matter by whom sustained, including but not limited to:

(1) The cost of restoring, repairing, or replacing any real or
pevsonal property damaged or destroyed by a discharge, any income
lost from the time such property is damaced to the time such

property is restored, repaired or replaced, and any reduction in
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value of such property caused by such discharge Ly cowparison
will its value prior thereio;

(2) The cost of restovation and replacement, where possible, of
ary nataral resouvee dameged or destroyed by a discharge;

(3) Lozz of income or lapeivinent of carning cupacily due to
damage to real ov persoual property, including natural resources
destroved or damaged by a discharge: provided that such loss or
impairment exceeds 109 of the amount which claimant derives,
}

g

ased upon incorae or business records, exclusive of othor sonvecs
of income, from activities related to thie particular vead or personal
preperis or natural resources damaged or destroved by such dis-
charge during the weex, month or year for vhich the claim is filed;

(4) Loss of tax revenue by the Stale or local governments for
a period of 1 year due to damage to real or personal nroperty
proximately resulting from a discharge; ,

(5) Interest on loans oltained or other oblizations incurred
by a claimant for the purpose of ameliorvating the adverse effects
of a discharge pending the payment of a cloim in Nl as provided
by this act.

b. The damages which may be recovered by the tund, without
regard to faultf, subject to the defenses enwmerated in subsection
d. of this section, 3%, subject to the defenses enumerated tn subsec-
ton d. of ‘his section™ against the owner or operaior of a major
facility or vessel, shall not exceed %350,000,000.00 for each major
facility or $150.00 per gross ton foi each vessel, except thal such
maximum limitation shall not apply and the ovmer or operator shall
be liable, jointly and severally, for the full amount of such damages
if it can be shown that such discharge was the result of (1) gross
negligence or willful misconduet, within the knowledge and privity
of the owner, operator or person in charge, or (2) a gross or willful
violation of applicable safety, construction or operating standarvds
or regulationz. Damages which may be recovered from, or by, any
other person shall be limited to those authorized by common or
statutory law.

c. Any person who has discharged a hazardous substance or is
in o acay responsible for any -hazardous substance qchich the
department has remored or is removing pursuant to subsection b.
of section 7 of this act shall be strictly liable, jointly and severally,
without regard to fault, for all cleanup and removal costs.

Td. An act or omission caused solely by war, sabotuge, govern-
mental negligenee, God, or a third party or a combination thereof
shall be the only defenses which may be raised by any owner or

operator of a major facility or vessel responsible for a discharge
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in anv action arising under the provisions of this act. For the
purposes of this act, no employee or agent of such owner or
operator shall be considered as a third pariv. Any other person

hall Liave available to him any defense nuthorized by common or

statutory law.j

*d. An act or omission caused solely by war, Sabotdgé. ar God,
or a combination thereof, shall be the only defenses which may be
raised by any owner or operator of a major fucility or vesszl re-
sponsible for a discharge itn any action arising wnder the prorisions
of this act.*

*T4.3* *6.* Section 9 of P. L. 1976, c. 141 (C. 38:10-25.11h) 1=
amended to read as follows:

9. a. There is hereby levied upon each owner or operator of one
or more major facilities a tax to insure compensation for cleanup
costs and damages associated with any discharge of hazardous -
substances to be paid by the transferee; provided, however, that
in the case of a major facility which operates as a public siorage
terminal for hazardous substances owned by others, the owner of
the hazardous substance transferred to such major facility or his
authorized agent shall be considered to be the transferee *or trans-
feror, as the case may be* for the purposes of this section and shall
be deemed to be a taxpayer for purposes of this act. Where such
person has failed to file a return or pay the tax imposed by this act
within 60 days after the due date thereof, the direetor shall forth-
with take appropriate steps to collect same from the owner of the
hazardous substance. In the event the director is not successful in
collecting said tax then on notice to the owner or operator of the
public storage terminal of said fact said owmner of operator shall
not release any hazardous substance owned by the taxpayer. The

director may forthwith proceed to satisfy any tax liability of the

taxpayer by seizing, selling or otherwise disposing of said hazard-

ous substance to satisfy the taxpaver’s tax liability and to take any
further steps permitted by law for its collection. For the purposes
of this act public storage terminal shall mean a public or privately
owned major facility operated for public use which is used for the
storage or transfer of hazardous substances. The tax shall be
measured by the number of barrels or the fair market valwe, as the
case way be, of hazardous substances transferred to the major fa-
cility, provided, however, that the same barrel, including any prod-
uets derived therefrom, subject to multiple transfers from or be-
tween major facilities shall be taxed only once at the point of the
first transfer"“[;. provided, however, that in the case bf the transfer

of hazardous substances other than petrolewm, each transfer
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whether between major facilities or to or from a major facility shall

be subject to tax}*. When « hozardous substance other than pe-.

troleum *which has not been previously tared* 1s transferred from

a major in-State facility to a facility which is not a major facility,

the transferor shall be liable for tax puyment for said transfer.
L. The tax shall be $0.01 per barrel transferred and in the case

of the transfer of hazardous substances other than petroleum, the

tax shall be the greater of $0.01 per barrel or *[D.1%}* *0.4%"* of

the fair market value of the product, until thie balance in the fund

equals or exceeds [%25,000,000.00F $50,000.000.00%: prorided, how-

ever, that with respect to transfers of hazardows substances other

than petrolewm which are in miztures containing any precious
metal or metals, the tax shall be the greater of $0.01 per borrel or
0.4% of the fair market value of the predominant hazardous sub-

stance of the mizture. For the purposes of this section, precious

metals shall mean gold, silver, platinuwmn, palyl.ad'iu-n'o, iridium, rho-
dium, and ruthemium®. In each fiscal vear folloy'ixlg any year in-
“which the balance of the fund equals or exceeds [$25,000,000.00:|'

$50,000,000.00, no tax shall be levied unless (1) the current balance
in the fund is less than [$20,000,000.00] $40,000.000.00 or (2) pend-

ing claims against the fund exceed 50% of the existing balance.

of the fund. Thé prdvisions of the foregoing notwithstanding,
should claims paid from or pending against the fund not exceed

'$5,000,000.00 within 3 years after the tax is_ first letlried,' the tax
shall be $0.01 per barvel transferred “or 0.4% of the faiwr market -

value of the product, as the case may be,® until the balance

in the fund equals or *Fexceds]* *exceeds* [$18,000,00'0.00]”"

$36,000,000.00, and thereafter shall not be levied unless: (1) the
current balance in the fund is less than [$15,000,000.007

~ $30,000,000.00 or (2) pending claims against the fund exceed 50%

of the existing balance of the fund. In the event of either 'Such

occurrence and upon certification thereof by the State Treasurer,

the director shall within 10 days of the. date of such certification
relevy the excise tax, which shall take effect on the first day of the

month following such relevy. *IVith respect to the tax imposed

upon the transfer of hazardous substances which are other than

petroleum or petrolewm products, if the revenues from such tax

exceed $7,000,000.00 during any calendar year, such excess shall be

refunded or credited to the tampd-ye-rsﬁho paid such tax during

the calendar year. The refund or credit shall be based upon the
amount of tazes paid by each taxpayer on transfers of _hazardoﬁS‘,
substances -which are other than petroleum or petroleum products .

for the calendar year.in proportion to all tages paid by all tazpayers

t
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on s'zmh.t'ransfers during said year; provided, however, that if at

the end of the calendar year the increased tax rate as authorized

by this subsection or subsection i. is in effect, no refund or credit

shall be nllowed for such calendar year; and further. provided that

no refund or credit shall be allowed for a calendar year if by reason
of such refund or credit @ condition would occur which would au-

thorize the wmposition of the tax at the higher rate guthorized in
this subsection or subsection i. However, a particl vefund or credif

shall be allowed to the extent that such a condition wonld not oc-

cur.* In the event of a major diséharge or series of discharges
*of petroleum or petroleum products™ resulting in claims against
the fund exceeding the existing balance of the fund, the tax shall

be levied at the rate of $0.04 per barrel transferred until the
balance inthe fund eqﬁals 150% of pending claims égainst. the
fund; provided, however, that the rate may be set at less than

$0.04 per barrel transferred if the administrator determines that
the revenue produced by such lower rate shall be _sﬁiﬁcient to

pay outstanding claims against the fund within 1 year of such

levy. *In the event of a major discharge or series of discharges of

hazardous substances other than petroleum or petrolewm products

resulting in cdaims against the fund exceeding the existing balunce

of the fund, the tax shall be levied at the rate of the greater of $0.04

per barrel transferred, or 0.8% of the fair market yralue of such

hazardous substance, until the balance in the fund equals 150% of

pending claims against the fund; provided, however, thut the rate

may be set at less than $0.04 per barrel transferred or 0.8% of the

fair market value of such hazardous substance if the udministrator
determines that the revenue produced by such lower rate shall be

sufficient to pay outstanding claims against the fund within 1 year

of such lery.* Interest *Lrecived}j* *received® on moneys in the

fund shall be credited to the furd. Should the fund exceed

[$18,000,000.00] $36,000,000.00 or [$25,000,000.00 $30.000.000.00,

as herein provided, as a vesult of such interest, the administrator

and the commissioner shall report to the Legislature and the Gov-

ernor concerning the options for the use of such interest.

e. (1) Every taxpayer and owner or operator of a public storaze
terminal for hazardous substances shall on or before the twentieth
day of the month following the close of each tax period render a
return under oath to the director on such forms as may be pre-
scribed by the director indicating the number of barrels of hazar-
dous substances transferred [to the major facility during the tax
period] and where appropriate. the fair market value of the

hazardous substances transferred to or from the major facility,
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and at said time the taxpayer shall pay the full amount of the-

tax due.
(2) Every taxpaver or owner or operator of a major facility or
vessel which transfers a hazardous substance, as defined in this

act; and who is subject to the tax under subsection a. shall within
20 days after the first such transfer in anv fiscal vear register with
the director on such form as shall be prescribed by him.

d. If a return required by this aet is not filed, c;r if a return when

filed is incorrect or insufficient in the opinion of the director, the
amount of tax due shall be determined by the director from such
information as may be available. Notice of such determination
shall bhe p;iiven to the taxpayer liable for the payment of the tax.
Such determination shall finally and irrevocably fix the tax urﬁess
the person against whom it is assessed, within 30 days affer receiv-
ing notice of such determination, shall apply to the director for a
hearing, or unless the director on his own motion shall redetermine
the same. After such hearing the director shall give notice of his
determination to the person to whom the tax is assessed.
e. Anj* taxpajrer who shall fail to file his return when due or to
pay any tax when the same becomes due, as herein provided; shall.
be subject to such penalties and interest as provided in the “State
‘Tax Uniform Procedure Law,’” Subtitle 9 of Title 54 of the Revised
Statutes. It the Division of Taxation detérmines that the failure
to comply with any provision of this section was excusable ﬁnder o
the cirecumstances, it may remit such part or all of the penaity as
shall be appropriate under such circumstances. ' '

f. (1) Any person failing to file a return, failing to pay the tax,
or filing or causing to be filed, or making or causing to he made,
or giving or causing to be given any return, certificate, afidavit,
representation, information, testimony or statement required or
authorized by this act, or rules or regulations adopted hereunder
which iz willfully false, or failing to keep any records required
by this act or rules and regulations adopted hereunder, shall, in
addition to any other penalties herein or clsewhere prescribed; be
guilty of a misdemeanor. ‘

(2) The certificate of the director to the effect that a tax has not
been paid, that a return has .l.mt been filed, that information has
not been sﬁpplied or that inaccurate information has heen supplied
pursuant to the provisions of this act or rules or regulations
adopted hereunder shall be presumptive evidence thereof.

. In addition to the other powers granted to the director in this

section, he is hereby anthorized and empowered:
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124 (1) To delegate to ahy officer or emﬁlbyee of his division such of
125 his powers and duties as he may deem necessary to carry out
126 efficiently the provisions of this seetion, and the person or persons
127 to whom such power has been delegated shall 'péésess and may
128 exercise all of said powers and perform all of the duties delegated
129 by the director; '

130 (2) To prescribe and distribute all necessary forms for the -
131 implewmentation of this section. . '
132 h. The tax imposed by this "[section* *act* shall be governed
133 in all respects by the provisions of the ‘*State Tax Uniform Pro-

134 cedure Law,”” Subtitle 9 of Title 54 of the Revised Statutes, except

135 only to the extent that a specific provision of this *[section]* *uct®
136 may be in conflict therewith. -

137 1. Notwnthstanding any other provisions of this section, the
138 Treasurer may order the director to levy the tax on all hazardous
139 substances other than petroleum at a specified rate greater than
140 $0.01 per barrel or *[0.1%}* *0.4%* of the fair market value of
141 the product, whichever is greater, bui in no event to exceed the
142 greater of $0.04 per barrel or *[0.45%F* *0.6% ™ of the fair market
143 value of the product, if any as long as the adminisirator determines
1434 the following:

144 (1) That pending, reasonable claims against the fund for hazar-
145 dous substances other than petrolewm exceed 70% of the existing
146 balance of the fund and

147 (2) That the sum of the claims paid bq the fund on behalf of
148 discharges or removals of hazardous substances other than petro-
149 leum plus pending, reasonable claims against the fund on behalf
150 of discharges or hazardous substances other than petroleum is
151 equal to or greater than 70% of all claims paid by the fund plus
152 all pending, reasonable claims against the fzmil. |

153  *The provisions of this subsection shall not preclude the impo-
154 sition of the tax at the higher rate authorized under subsection b.
155 of this section.

7. Section 22 of P. L. 1976, c¢. 141 (C. 58:10-23.11u) is amended
to read as follows:

22. a. Any person who knowingly gives or causes to be given any
false info.rmation as a part of, or in response to, any claim made
pursuant to this act for cleanup costs, removal costs, direet damages
or indirect damages resulting from a discharge, or who otherwise
violates any of the provisions of this act or any rule promulgated

theréunder shall be liable fo a penaltv of not mo1e than ‘520,000 00
for each offense, to be collected in a summalv p1oceedmg under
the ‘‘Penalty Enforcement Law,”” (N. J. 8. 2\ :58-1 et seq.) orin a
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11 - court of competent jurisdiction wherein injunctive relief has heen
12 requested. The Superior Conrt shall bave jurisdiction to enforce
13 said Penalty Enforcement Law. If the violation is of a continuing
14 nature each day during which it continues shall constitute an addi-
15 tional, separate and distinct offense. :
16 b. If any person violates any of the provisions of this act, the,
17 department may institute civil action in the Superior Court for
18 injunctive relief to prohibit and prervent the continuation of the
19 riolation or violations and said court may proceed in o sumvinry
20 wmanner.* '
*[4.]* *8.* This act shall take effect immediatelx*, and skall be

9 applicable to transfers of hazardous substances other than pe-

3 troleuwm or pertoleum products on and after April 1,’1980’.
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Lo Notiwithstawdtiog auy other procisiens of this section, the
Treusurer muy veder the dircetor to levy the lus on dll hazardous
substunces olher thaw petroleuwin at a specified rate greater than
S0.01 por barviel or 0.3% of the foiv market vaive of the product,
whicheeer is greater, butl in no crvent to ewceed the greater of $0.04
per barrel or 0.4 of the jazr market velue of the product, if and
aslony as the adwinistrator delermiies the folloiwing,

(1) That peidiiy, icasonable clating agamnst the fund for hazai-
dovs svbetances otlcr than pelroleqm excced 705¢ of the existing
bulaniee of the fead, and

(2) That the sine of the claims paid by the fund on behdlf of
dischurges or reinovals of hazardous substaices other than petro-
leum plus pending, reasonable claims against the fund on behalf
of discharyes or hozardous substances other than petroleum is
cqual to or grealer than 70% of @il cluins paid by the fund plus
all pending, reusonable claims against the fund.

4. This act shall take effect imumediately.

STATEMENT

This bill would amend the scope of authority of the Department
of Environmental Protection to cleanup discharges of hazardous
substances into the cnvironment and would increase the liability
of the Spill Compensation Fund to pay for the cleanup of such
discharges. Further, the bill would distinguish between the petro-
lenm and chemical industries for tax purposes.

The following significant amendments to the Spill Compensation

and Control Aet would be made:

Section 3.

The definition of ‘‘fair market value’’ would be added to the
law. Under the proposed amendments the treasurer would be
able to assess an inerease in the tax on a non-petroleum hazardous
substance based upon the fair market of the substance rather than
at a rate of one cent per barrel, whichever is greater.

The definition of ‘“‘“major facilitx’’ would be amended to decrease
the storage capacity requirement for non-petroleum hazardous
substances. Under present law all facilities with a total capacity
of more than 400,000 gallons are major facilities. Under the pro-
posed amendment there would be two categories of facilities:

(1) TPacilities with a capacity of 30,000 gallons or more for
hazardous substances other than petrolemm products and

(2) Facilities with a storage capacity of 400,000 gallons or more

for all hazardous substances.

/
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The definition of ‘‘transfer’” would be expanded to state that
with regard to transfer of hazardous substances other than petro-
leum the transfer wonld include the on-leading or off-loading to
or trom a muyjor facility. Under present law the tax is imposed

only on transfers between major facilities.

Section 7.

This section would be amended to give the DEP the discrefion
to act to remove a discharge. Under present law the DEP is re-
quired to act to remove a discharge unless they determine that the
discharger will do so in an expeditious manner.

Other amendments would expand and clarify the scope of su-
thority of DEP to respond to certain critical situations:

Section 7, as amended, would provide that the DEP after notify-
ing the administrator of the Spill Fund and subject to his approval
with regard to the availability of funds for cleanup could remove
or arrange for the removal of a hazardous substance in three specifie
categories:

(1) Where a substance has not been discharged from a grounded
or disabled vessel if the department determines that such removal
were necessary to prevent an imminent discharge of the hazardous
substance. -

(2) Where a substance has not yet been discharged, if the
department determines that such substance is not satisfactorily
stored or contained and that the substance possesses any one or
more of the following characteristics: (a) explosiveness, (b) high
flammability, (¢) radioactivity, (d) chemical properties which in
combination with a hazardous substance already discharged at the
same facility would create a substantial risk of imminent danger
to public health or safety or an imminent and severe damage to the
environment, (e) where a substance is stored in a container from
which its discharge is imminent because another hazardous sub-
stance has already been discharged and is corroding the container
of the stored hazardous substance where the additional discharge
would create a substantial risk of imminent damage to the public
health or safety or an imminent and severe damage to the environ-
ment, or (f) where the substance is of high toxicity and is being
stored in a container or being transported in a vehicle or railear
from which its discharge is imminent as a result of the significant
deterioration or the pi'eca1'10113 location of the container or the
truck or railear and where such discharge would create a sub-

stantial risk of imminent damage to public health or safety or

imminent and severe damage to the environment.
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(3) Where a substance has been discharged prior to the effective
date of the original aet, if such discharge poses a substantial risk
of imminent damage to the public health or safety or imminent
and severe damage to the environment. While the department
could arrange for the cleanup and removal ot these ancient source
discharges the bill would contain a limitation on funds expended
for ancient source discharges. Under the amendments there would
be a cap of $2.5 r_ni]lion in total and no more and $1 million for a
discharge or related set of discharges from ancient sources during
any 1 year. This section also contains a limitation on the avail-
ability of funds for the cleanup of non-petroleum substances based
upon a computation of the amount of money which has been spent
for the discharge of hazardous substances and the amount of money
which could be spent for pending reasonable claims against the
fund.

Section 8.

This section would be amended to specifically provide for joint
and several liability of dischargers for cleanup and removal costs
and for damages from spills of hazardous substances. This section
also has been amended to remove the defenses to strict liability

which exists under the present law.

Section 9. _

This section would be amended to provide that transfers of
hazardous substances other than petroleum would bhe subject to a
tax when transferred between major facilities or to or from a
major facility. Under present law transfers of all hazardous sub-
stances are only taxed at the first transfer in the State between
major facilities. Petroleum transfers still be subject only to tax
on first transfer and only between major facilities.

This section would also be amended to create two different levels
of taxation for petroleum and non-petroleum hazardous substances.
Petroleum would continue to be taxed at a rate of one cent per
barrel transferred. The transfer of non-petrolenm hazardous
substances would be taxed at a rate of $0.01 per barrel or 0.1%
of the fair market value of the product whichever is greater.
Other amendments would increase the level of the fund from $25
million to $50 million per year to increase the amount of money
available for cleanup and would allow the level of the escalator tax
to remain in effect until the balance of the fund equals 150% of
the pending claims against the fund rather than 100% of the pend-
ing claims as the law now provides.
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ASSEMBLY AGRICULTURE AND ENVIRONMENT
COMMITTEE

STATEMENT TO

ASSEMBLY, No. 3542

STATE OF NEW JERSEY

DATED: DECEMBER 17, 1979

The purposes of this bill are to increase the size of the Spill
Compensation Fund to more adequately deal with discharges of
hazardous substances, to provide greater parity between the respective
contributions of the petroleum industry and chemical industry into the
fund, to strengthen the authority of the Department of Environmental
Protection in dealing with hazardous discharges, and to open the fund
to ancient or imminent spills which pose a threat to the public health
and safety.

The major elements of the bill as amended are as follows:

1. A provision that hazardous substances other than petroleum may
be taxed at the rate of $.01 per barrel, or .4% of their fair market value,
whichever is greater;

2. A provision amending the definition of ‘‘major facility’’ to reduce
the storage capacity required for non-petroleum hazardous substances
from 400,000 gallons to 50,000 gallons, except that the existing 400,000
gallons definition will be retained for the cleanup and removal plans, per-
sonnel, and equipment required pursuant to subsection f. of section 5.;

3. A provision that requires any person who may be liable for a
discharge to notify the department thereof;

4, A provision that the department may direct a discharger to cleanup
and remove a spill, and subjects any discharger who fails to observe such
a directive to treble damages;

5. A provision that permits the department to use the fund to clean
up ‘‘imminent spills,’”’ and ‘‘ancient’’ spills, up to $3,000,000.00 per
year or up to $1,500,000.00 per spill;

6. A provision that removes the defenses of governmental negligence
and third party from the list of defenses that may be raised by a dis-

charger in a court action;
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7. A provision that imposes a $7,000,000.00 cap per calendar year on
the fund, with provisions for pro rata refund or credit to taxpayers
of all moneys collected in excess of such cap;

8. Provisions for separate accelerators for the chemical and petro-
leum industries so as to ensure that chemical spill claims trigger the
chemical ‘‘accelerator,’’ and petroleum spill claims trigger the petro-
leum ‘‘accelerator;’?

9. A provision for injunctive relief;

10. A provision requiring the DEP to incorporate the EPA list of
hazardous substances into the State list.
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