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To the Governor and the Mcembers of the New Jersey Legislature

This is the final report of the Corporation Law Revision Com-
mission. The Commissien is pleased to annex to this report pro-
posed amendments to the New Jersey Business Corporation Act
(Title 14A), affecting 72 of the 195 sections in the Act and pro-
posing five new sections, together with the Commission’s comments
regarding the proposed changes or additions

Background

The Commission was created in 1958 to modernize New Jer-
sey’s corporation laws. N. J. S. A. 1:14-1 et seq. (e. 10, L. 1958)
It submitted the proposed text of Title 14A to the Governor and
Legislature on June 20, 1968. That proposed bill was enacted as
Chapter 350 of the laws of 1968 and became effective on January
1, 1969. The Commission’s existence was extended to emable it
to observe and evaluate the operation of Title 14A and to consider
and report to the Legislature such amendments or refinements
as it may deem appropriate. N. J. S. A. 1 14—7 (e. 7, L, 1969),
as amended, ¢. 254, L. 1971,

The Commission submitted a technical amendments bill on
March 4, 1969, correcting technical errors and ambiguities, and
making a limited number of substantive revisions. That bill was
enacted as Chapter 102 of the laws of 1969. In addition, the Com-
mission cooperated with the Secretary of State in preparing a
bill to increase substantially corporate filing fees. That bill was
enacted as Chapter 253 of the laws of 1971. #

Since adoption of the New Jersey Business Corporation Act
(B. C. A.), the Commission has had approximately fifteen all-day
meetings. At those meetings, the Commission considered several
hundred proposals for amendments or additions from members
of the bar of this State and several other states, as well as from




members of the academic community. Nearly all of the sug-
gestions were thoughtful and constructive and greatly assisted
the Commission. In addition, the Commission paid careful atten- :
tion to recent changes in the Model Business Corporation Act,

which has been substantially revised since adoption of the B. C. A,
and in the Delaware (General Corporation Law.
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In reviewing and considering proposed amendments to the

B. C. A, the Commission continued to be guided by its original
legislative mandate :

to modernize the corporation laws of this State so as
to embody principles and procedures representing the
best in modern American statutory law applicable to
business corporations in general, to eliminate ambigui-
ties, outmoded procedures and conflicting, overlapping
and redundant provisions, and to present statutes ap-

plicable to business corporations, in a logical, clear and
concise manner. (N.J. S. A, 1:14-3.)

Principal Changes Proposed

The accompanying bill proposes amendments to 72 sections of
the B. C. A. and recommends the adoption of five new sections.
A substantial proportion of the proposed amendments are tech-
nical in nature, in some cases merely correcting punctuation, elimi-
nating surplusage, or clarifying language. Approximately seven-
teen of the proposed amendments or additions, however, are of
major scope and are worthy of special note. A summary of some
of the more significant changes or additions follows:

(1) Proposed new subscction 14A :1-6(5) permits the filing of
a certificate of correction with the Secretary of State, correcting
any inaccurate document previously filed which inaccurately re-
corded the corporate action taken. The rights of any persons who
relied on the inaccurate filing are preserved.

(2) A new section is proposed, tentatively designated 14A :2-2.1,
requiring corporations which use fictitious names in the transaetion
of business within New Jersey to file a certificate disclosing that
fact with the Secretary of State. This section does not interfere
with the existing right of a corporation to use whatever business
or trade name or trademark it might choose, even one used by
other domestic or foreign corporations in New Jersey, and leaves
the problem of policing unfair trade practices to the law of trade-
marks or unfair competition, where it properly belongs. This
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amendment. Typiecally, such amendments would include increasing
or decreasing the par value of shares to be combined or split or
increasing the number of authorized shares if the split would |

necessitate such an increase.

(7) The proposed amendment to section 14A:8-3 clarifies the ]
terms which should be included n stock option plans and makes ]

explicit the extent to which such plans may be flexible.

(8) The proposed amendments to sections 14A:10-3 and
14A :10-11 expand the requirements imposed on corporations in 3
advising shareholders of their rights in dissenting from mergers, :
consolidations or sales of substantially all assets so as to be entitled j
to be paid the fair value of their shares in cash. In effect, these pro-

visions compel the corporation to outline the procedures to be

followed by the shareholder. A proposed amendment to section §
14 A :11-2 also imposes upon the corporation an obligation in sub- §
sequent communications with dissenting shareholders to advise §
them of deadlines by which action must be taken in order to perfect
their rights. The purpose of each of these amendments is to ensure i
that any shareholder who wishes to dissent from such action does 7}

not lose his right because of failure to comply with the relatively

complicated procedures which must be followed under Chapter 11
of the B. C. A.

(9) The proposed amendment to subsection 14A:10-3(4)
broadens the sitnations in which a sharcholder vote is not required
for a surviving corporation to a merger. This subsection presently
dispenses with such a shareholder vote if the surviving corpora-
tion’s certificate of incorporation is not amended by the merger
and 1f the shares to be issued pursuant to the merger will not
exceed fifteen percent of the shares of that class or series presently
outstanding. The proposed amendment increases this percentage
to twenty percent and makes it applicable to common stock or

securities convertible into common stoek, consistent with other
statutory and regulatory formulations.

(10) A proposed new section, tentatively designated 14A :10-12,
codifies the de facto merger doctrine. This proposed amendment
grants to shareholders of a corporation which proposes to acquire
another business enterprise in exchange for shares of its stock
the same rights they would have if the acquisition were structured
as a merger, if the acquiring corporation is to issue an amount
of stock equal to 40 percent or more of its present outstanding
common stock in order to effect the transaction. Under present
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fore, there has been a measure of confusion regarding the status-
of a corporation when the duration of existence specified in its |
certificate of incorporation had expired. In addition, there hadj
been speculation that an amendment to the certificate of incorpo-|

ration specifying a limited period of duration would be a useful

device to avoid the difficulties of obtaining tax clearance certificates

and filing a certificate of dissolution. This section provides that
dissolution shall not take effect until an appropriate certificate

of dissolution is filed. It safeguards a shareholder of such a cor- 1}
poration who may have relied upon the existence of a period of §
limited duration by requiring the corporation to honor any demand 3
for dissolution within sixtv days of the date of demand, unless in 4
the interim the certificate of incorporation is amended to extend

the duration.

(14) The proposed amendment to section 14A :12-7 substantially
enlarges the rights and remedies available in the event of corpo-
rate deadlock or shareholder ‘“‘frecze-out’ situations. It adds as
a ground for action under this section oppressive or wrongful
behavior by those in control of the corporation. Under present
law, the only remedy available under this section is dissolution;
the proposed amendment would add as alternative remedies the
appointment of a provisional director, the appointment of a ‘‘cus-
todian’’ (whose powers would be similar to those of a receiver but
whose duty would be to continue the business of the corporation,
acting through or in conjunction with the existing board and
officers), and a discretionary buy-out of plaintiff’s stock at a court-
determined value. Each of these remedies is diseretionary with

. the court and each is not exclusive; accordingly, the court is given
the flexibility necessary to handle any particular situation.

(15) The proposed amendment to 14 A :12-13 provides for share-
holder fransferee liability even after a corporation in dissolution
has taken steps to bhar creditors if the creditor is able to show
good cause for having failed earlier to present his claim.

(16) A proposed new section, tentatively designated 14A :12-19,
prohibits complete liquidation of a corporation without providing
for the corporation’s dissolution. An accompanying amendment
to section 14A:6-12 imposes personal liability on directors who
cause a corporation to violate this new section. Adoption of this
proposed amendment will close the door on the practice of liquidat-
ing corporations, paying all taxes through the date of liquidation,
and then allowing them to ‘‘wither on the vine,”’ rather than
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porations incorporated annually; Delaware is approximately

E eleventh.

Enactment of Title 14A gave New Jersey one of the best cor-

} poration statutes in the United States. This is insufficient to at-
tract corporate business to this State unless the office charged

| with administering meaningful parts of the law is given the per-

sonnel and equipment nccessary to handle the volume of work
generated under the law. The Commission strongly recommends
that particular attention be paid to the needs of the Corporation
Division of the Secretary of State’s office through a study and
comparison of the workings of similar offices in other jurisdictions.
The Commission feels that any such study would disclose not only
the need for additional staff and more modern equipment, but also
that the cost of such changes will be more than made up by the
additional revenues to be generated by an increase in corporations

which choose to incorporate in New Jersey.

2. Not-for-Profit Corporations—New Jersey’s not-for-profit
corporation laws have long been obsolete. Titles 15 and 16 have
developed in patehwork fashion and are sorely in need of revision
and modernization. The American Bar Association Committee on
Corporate Laws, which prepared the Model Business Corporation
Act, also prepared a Model Non-Profit Corporation Act, published
by the Joint Comumittee on Continuing Legal Education of the
American Law Institute and the American Bar Association. The
Commission recommends that consideration be given to the re-
vision of Titles 15 and 16 and that a separate body be created to
undertake such a revision. The Model Non-Profit Corporation Act
would be an excellent starting point for any such revision.

At present, not-for-profit foreign corporations are not required
to qualify to transact business in New Jersey. Title 14 had heen
construed administratively to hmpose such a requirement, but the
definitional provisions of Title 14A make it clear that it is directed
only to profit-seeking business corporations. (See N. J. S. 14A:1-2
(3).) The Commission holds to the view that such corporations
should not qualify fo transact business under Title 14A, which is
intended to apply exclusively to profit-seeking business corpora-
tions. Accordingly, it is recommended that, pending complete
revision of Titles 15 and 16, Title 15 be amended to require that
foreign not-for-profit corporations engaging in activities in New
Jersey first qualify to transact business in New Jersey by follow-
ing procedures similar to those set out in Chapter 13 of the B. C. A.
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L Procedure and Personnel

¢ In preparing these proposed amendments, the Commission fol-

 lowed the procedures previously followed by it, holding regular

{ meetings, usually lasting all day, with the members and consultants

¥ doing independent work and research between meetings, and sub-
E mitting proposed amendments for consideration at formal meet-
» ings. The members of the Commission, as well as its consultants,
. who attended practically all meetings, served without compen-

} sation.
F The Commission gratefully acknowledges the great contributions
to its efforts made by its consultants, Robert P. Hazlehurst, Jr.,
and Joseph Lunin, and by its Secretary, John R. MacKay, 2nd.
In addition, the Commission wishes to express its appreciation to
the many lawyers who contributed suggestions for amendments,
in particular to Francis W. Thomas, whose many suggestions and
comments were of great value.

The Commission also wishes to acknowledge the assistance in
preparation of the Business Corporation Act and of the proposed
amendments of William M. Lanning, Chief Counsel, Law Revision
and Legislative Services Commission, and of many of the members
of the staff of the Office of the Secretary of State and the Division
of Taxation, in particular Robert M. Falcey, Assistant Secretary
of State; Sidney Glaser, Director of Division of Taxation; Paul
Nagy, Supervisor of the Corporation Division of the Department
of State; and Kdward S. Landerkin, Superintendent, Audit Aectiv-

ity, Division of Taxation.

Respectfully submitted,
Arax V. LowexsteIN, Chairman

Doxarp B. Xipp
James A. Hrssion

/mk
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ut. and the capacity in which he signs,
?

son so signing such a docume T e mont

| . . . 3 t .e'
-~ shall be stated beneath or opposite his signatus
way, but need not, contain

SENATE 1063

Ax Act to amend and supplement the ‘“New Jersey Business Cor-

poration Act,”’ enacted as Title 14A of the New Jersey Statutes
by P. 1. 1968, ¢. 350.

(a) the corporate seal; or

(b) an attestation by the secreta
of the corporation; or

(¢c) an acknowledgement 0T proof.

ry or an assistant seeretary

BE 11 ENACTED by the Senate and General AssemUly of the State . tee, or other
of New Jersey: If the corporation 18 in the bands of a receiver, trustee,
ec

)

1 q than omne.
duciary or the majority of them, if there are more

1. N. J. S. 14A :1-6 1s amended to read as follows:

14A:1-6 Execution, filing and recording of documents.
(1) If a document relating to a domestic or foreign corporation

is required or permitted to be filed in the office of the Secretary

tLLte Under lh] act: a (1() ]Ille“‘ Iel l“ l(l (6} (0] orpo a

] . Secretary
- vequired or permitted to be ﬁh;d in the office (gﬁrthsa%e ety
g der the law in force prior to the effec neff te of ate
of Bt was o1 is duly executed before or after the ev i e
ot a'nd i Orc;ordaflce with such law, to reflect any v ][‘1) ‘féers \of X
221?3;180::;6;“ 21' action by directors, oﬁicﬁr}i;lofrozh&;e c(())rpm-ation,
ion y rsons on be > :
o & ng ?)I?nfzﬁ %Z;'(S)re the effective datefof ﬂ;los :XC:,
e gl‘: and any annual report by a corpora Sl(t)nt,e 0
e docum%n ﬁcled in the office of the Secretary of ﬁi >
c#eggiégag;tee of this act, and within 6 months thereafter.
effe

(a) The document shall be in the English language, except
that the corporate name need not be in the English langnage if
written in English letters or Arabic or Roman numerals, and
except that this requirement shall not apply to a certificate of

good standing under paragraph 14A :2-4(2) (b), section 14A :2-9,
or subsection 14A :13-4(2).

(b) The filing shall be accomplished by delivering the docu-
ment to the office of the Seerctary of State, together with the
fees and any accompanying documents required by law. There-
upon, the Secretary of State shall endorse upon it the word
“Iriled’’ with his official title and the date of filing thereof, and
shall file it in his office. If so requested at the time of the de-
livery of the document to his office, the Secretary of State shall
include the fhour] #ime of filing in his endorsement thereon.

(¢) The transaction in connection with which the document
has been filed shall be effective at the time of filing, unless a
subscquent effective time 1s set forth in such document pursuant
to any other provision of this act, in which case such transaction
shall be effective at the time so specified, which shall in no event
be later than 30 days after the date of filing.

cceptin
he Secretary of State shall record all docum:ntsl,‘ e;;zzgg n;g,
o e t which relate to or in any way affec ézo_ phjs fons:
e .repor1 S required or permitted by law to be ﬁl‘f Hlb hoto-
o eor 2}160’ m(;v be effected by typewr'ltten copy, OF ry.l f ote-
The rgc‘ord}nao hc;tographic or microfilming process 3 R
giﬁsﬁl 11(;;&2;121‘ zI:s may be provided by la\;f}.l Sliziler@z);estile N
bept * wte and away from the P
kept in a place separ ate an \

inals are filed.

under
5 strunent filed with the Secretary of”Stc;ier ;)4«;(”58

(2) 1] oo this act 18 an inaccurate record of ge ly rate
o D orein (;‘i’f(’rr(’d /to, or WwWas defectively or ewg;;beg;:j %8(4:7\6-
Cwi@é)c;% ZiiirfézQtr’q,l/;nent may be corrected by filmg w? 4
cuted, St $

the
; 41 couted on behalf of
ertificate of correction €x e the inac-
ti%oorfagf)fe ’(Zl’h,ce ceﬁti_ﬁcate of corgee}fuzztsz?c}lolrfgi%illcowectim@.
¢ L rected and shal ’
efect to be corrected e been effective
f ted shall be deemed to h(nte o ot s 0
f the certificate

(2) If a document relating to a domestic corporation or a foreign
corporation is required or permitted to be filed under this act and
is also required by this act to be executed on behalf of such cor-
poration, the document shall be signed by the chairman of the
board, or the president or a vice-president. The name of any per-

EXPLANATION—Matter enclosed in bold-faced brackets Lthusl in the above bill
is not enacted and is intended to be omitted in the law.

10

curacy or @ t co

] correc _

he instrument SO hall be @ A,
?',1;?, its corrected form as of 1ts original filing

. . .
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and who are adversel
sely affect
shall be effective as ¢ focied b

of the certificate of correction.

) COMMISSIONERS® COMUENT-—107s
. aracrraph 14:A_ -6 1
vide cht, if so reques(teii (b) has bee

include the actual hour i
4 and minyt ngs i i
endorsement on any document filed i(;l ﬁifs %%i%%s e his

vide a procedure by which err

Secretary of State may
time, doenments. vil] élg fli)leOdeorrect.ed_. From time to

§ 105.

2. N. J. 8. 14A:2 2 ig amended to read as follows:

14A:2.2
Corporate name of domestic or foreign corporation
s.

(1) The corporate n
' ! ame of a domestic corporat
€ign corporation authorized to transact busirrfess 111(1”;11(1: %iaatefor‘

(a) shall not contain any word or

derioativ 11 any

. - 1er than one o
mitted by its certificate of incorporra ;irz)cilrfe of the purposes per-
J

(b) shall not be the

same as, or confusingly simi
corporate name of any domestie corporatiof }irl imd"ar e
porate name set foril in poratinE 2 oo

I a certificate of ineor orati i
Sesuoefjli:ioofhthg Secreta.ry of State whoge effec?iveadlgfe f126‘5i ;)11
e date of filing, as authorized by subsection 144 ;-’;

9 - :

I(1 eg; i)lzl‘ f}fi Sag}g iorelgn corporation authorized to transact busi
e s eilgl;);’ga&y cor'}t)g)rate hame reserved or registerzg
ider 1 , S the written consent of guch 1
Z; Hilgrtelgﬁl corporation or holder of a reservedoilrl-eiedqn‘ies-tw
g ﬁledzn %le ad?ﬁptlonf of its name, or a confusingly simﬂil’snmed

: 1e omice of the Seeretary it rtificate

e ¢ . v of State with t i
glf;l elggogpmat}on or with the application fo;tle;lf}lf)l‘cieljmﬁlcate
dmen e~ 'cer]t.lﬁcate of authority to transact businessgl'nath(;r
et ﬁg;’l in d1eu of such consent, there is filed g certiﬁn:inco .
Judgment of a court of competent jurisdictiori eqtapbs-,

14

Y the correction; the 1
/ ; correction,
0 such persons gs of the effective date of ﬁlin-g‘

phrase, or abbreviation or -

_; lishing the prior right of the corporation to the use of such name
. in this State, and

(¢) shall not contain any word or phrase, or any abbreviation
or derivative thereof, the use of which is prohibited or restricted
by any other statute of this State, unless any such restrietions

.. have been complied with.

(2) This section

(a) shall not require any domestic corporation organized
prior to the effective date of this act or any foreign corporation
authorized to transact business in this State prior to the effective
date of this act to change its corporate name in order to comply
with this section, if such name 18 otherwise lawful on the effee-
tive date of this act. No such corporation shall change its cor-
porate name on or after the effective date of this act to a name
which is not available for corporate use under this section; and

(b) shall not prevent a domestic corporation with which an-
other corporation, domestic or foreign, is merged, or which is
formed by the reorganization or consolidation of one or more
other domestic or foreign corporations or upon a sale, lease or
other disposition to, or exchange with, a domestic corporation
of all or substantially all the assets of another corporation, do-
mestic or foreign, including its name, from having the same
corporate name as any of such corporations if at the time
such other corporation was organized under the laws of, or is
authorized to transact business in, this State[; and].

L(e)] (3) If the name of a foreign corporation is not available

for use in this State because of the prohibitions of subsection
14A4:2-2(1), such corporation may be [shall not prevent a foreign
corporation from being] authorized to transact business in this

State under a fictitious name which is available for corporate use

under this section. [if such corporation files] Such corporation
shall file in the office of the Secretary of State with its application

for an original or amended certificate of authority a resolution
of its board adopting such fictitious name for use in transacting
business in this State.

[(3)] (4) The corporate name of a domestic corporation which
has been dissolved and any name confusingly similar to the name
of a domestic corporation which has been dissolved shall not be
available for corporate use for 2 years after the effective time of
dissolution, unless, within such 2 year period, the written consent

15



of such dissolved corporation to the adoption of its name, or a j
confusingly similar name, is filed in the office of the Secretary of
State with the certificate of incorporation of another domestic }
corporation or with the application of a foreign corporation for an 1
original or amended certificate of authority to transact business :

in this State.

[(4)] (5) The filing in the office of the Secretary of State of §

the certificate of incorporation of a domestic corporation or the
issuance by the Secretary of State of a certificate to a foreign
corporation authorizing it to transact business in this State shall
not preclude an action by this State to enjoin a violation of this
section or an action by any person adversely affected to enjoin
such violation or the use of a corporate name in violation of the
rights of such person, whetlier on principles of unfair competition

or otherwise. The court in any such action may grant any other
appropriate relief.

COMMISSIONERS’ COMMENT—1972

The foregoing amendment is necessary to make it
clear that a foreign corporation may not adopt a ficti-
tious name under this section unless its own name is not
available and to grant express authority for the use by
such a foreign corporation of a fictitious name under
such circumstances. Both of these concepts were im-
plicit in prior law but the failure to make it clear that
non-availability was a condition precedent to using a
fictitious name by a foreign corporation has led to
confusion.

3. N. J. S 14A:2-2.1 is added as follows:
14A:2-2,1

Fictitious corporate names.
(1) No domestic corporation, or foreign corporation which
transacts business in this State within the meaning of section
14A:13-3, shall transact anv business in this State using a fictitious
name unless
(a) it also uses its actual name in the transaction of any such
business in such a manner as not to be deceptive as to its actual
identity; or
(b) it has been authorized to transact business in this State
using the fictitious name as provided in subsection 14A :2-2(3);
or

(c) it has first registered the fictitious name as provided in
this section.

16

(2) Any corporation may adopt and use any fictitious name,

f a do-

i i ieh would be unavailable as the name o -

| lIlCht_dm% ?(Ilr};igrlll 1c?(flrporation because of the prohlbltlops. 1;Ofd p:sraa

o 11S §4A-2—-2(1)(b) but not including a name prq}u ite as 2

o rate name by p,aragraph 14A:2-2(1) (¢), by filing a fceS téte
z(;izoof registration of fictitious name with the Secretary o

executed on behalf of the corporation. The certificate shall set
forth

(a) thename, jurisdiction and date of incorporation of the cor-
poration;
(b) the fictitious name;

ature of the par-
-ief statement of the character or nat . par
ticslcl)arabggreless or businesses to be conducted using the fictitious

name; . '
(d), that the corporation intends to use such mname 1n this

State; . N
(e¢) that the corporation has not previously used the fictitious

) : . o s s the
name in this State in violation of this sectlon o7, if it has,
month and year in which it commenced such use.

(3) Such a registration shall be effective f'or five yez:.ir;.grggi
he date of filing and may be renewed successively for addr 1do .
%e E(L-zar eriocfs by ﬁliﬁg a certificate 'of. renewal exec}lllte % '
b‘ef}i-a}{f of It)ﬂ;e corpo}ation at any time within tl%r(zﬁ morgsfr ftlii) !
: xpiration 0 e re .
¢ later than, the date of cxpira .
El(‘)l,l(}) gzggi()ﬁcato of renewal shall be cffective as of téle (Iilz‘z:ai)fq heail
iration of the earlier registration. The certificate 04 2'?2—2 1(23 )
Is)et forth the information req1zi‘)r)e(dd;n t}l)largif(?%k% {111'mg.w Of.the {a)
h paragraph 14A:2-2.1(2 , the e cer
fc]iifT1‘<(:)31L1‘c% orf) reggistfation then in effect, and that the corporation 18
continuing to use the fictitious name.

(4) Nothing 1n this section shall be construed

. ” - Jight
(a) to grant to the registrant of a fictitious name any ;1%}13

in the name as against any prior or subsequeric }feé oname

name, regardless of whether used as a trademark, trade ,
me, :

business name, OT corporate name; OT

Fad

i 1 ¢ ; t to enjoin the use
fere with the power of any court 10 ¢ > T

f (bI)l t(s)uleriltelfairfe on the basis of the law of un’tjalr qompet1t}on

(())r a(L)nyany other basis except the mere fact of identity or sum-

ilarity of the fictitions name to any other corporate name.
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(5) A corporation which has nsed a fictitious name in this State 1
contrary to the provisions of this section shall, upon filing a cer-
tificate of registration of fictitious name or an untimely certificate 4
of renewal, pay to the Secretary of State the filing fee preseribed §
for such a certificate plus an additional filing fee equal to the full
amount of the regular filing fee mnltiplied by the number of years |
it has been using such fictitious name in violation of this section ¥
after the operative date of the prohibitions of this section specified 1
in subsection 14A:2-2.1(8). For purposes of this subsection, any 1

‘part of a year shall be considered a full year.

(6) The failure of a corporation to file a certificate of registra-
tion or renewal of fictitious name shall not impair the validity of

any contract or act of such corporation and shall not prevent such §
corporation from defending any action or proceeding in any court

of this State, but no such corporation shall maintain any action
or proceeding in any court of this State arising out of a contract

or act in which it used such fietitious name until it has filed such
a certificate.

(7) (a) A corporation which files a certificate of registration
of fictitious name which contains a false statement or omission
regarding the date it first used a fictitious name in this State shall,
if such false statement or omission reduces the amount of the
additional fee it paid or should have paid as provided in subsec-

tion 14A:2-2.1(5), forfeit to the State a penalty of not less than
$200.00 nor more than $500.00.

(b) A corporation which ought to have filed a certificate of
registration or renewal of fictitions name and fails to do so within
60 days after being notified of its obligation to do so by certified
or registered mail by the Seerctary of State, by any other govern-
mental officer, or by any person aggrieved by its failure to do so,
shall forfeit to the State a penalty of not less than $200.00 nor
more than $500.00.

(e) Such penalty shall be recovered with costs in an action
prosecuted by the Attorney General. The court may proceed in
such an action in a summary manner or otherwise.

(8) The prohibitions of this section shall not be operative until
three months from the cffective date of the act of which this is a
part. Any certificate of registration filed during that three-month

period need not include the information required by paragraph
14A:2-2.1(2) (e).
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COMMISSIONERS’ COMMENT—1972

i i £ this section,
i - oq is new. Until adoption o 1 _
hThlSW;escgignrequirement that a corporation r;g;a‘;e;l};
g?iz(gitious name, although there was a requireme

X i ) ags
proprietorships and partnerships tr apsacting busines

1 tificates.
file business name Cerune :
%mil]ers azs%rg?g-lneatr?szsq. That statute is expressly 1nap

A.56:1-D.
Vinable to corporations. N. J.S. .
P to create apublic record

rpose of this section is ’ ‘ r

o oo mames weed by sorporeions 16, oY
‘ ] ' 1 1 " . * - »

:hf:;lxxrllzt?io%: é)gtsilreatg in the registrant any rights In

. - - - ol
ingly, the registration of identica.
e name.notA(}?)(«;%ﬁ}bi%’eg, and any contest befcweer}:ot%z
aers ;?Sthe game or similar names will contmE?L. o be
users({) the basis of the law of unfair competl 1(3c n or
P 10511‘ state trademark laws. See Gilson, Tor_1ess
L .ation: Trap for the Unwary, 24 The B%SH‘E' 58
gwgg%m (1968) ; McDermitt and Manett, P1]"30 ection
f(1 Wﬁ’iseontinued Company Names, 22 'fhﬁea Célmpeﬁ_
(I)J or 423, 426 (1967); 3 Callman, Un alé o
tigzyTrader;larks, and Monopolies § 82.5 (3rd ed.

a

This section is derived in part from Ifhe Pg?ﬁsg%lgraglct

Fictitions Corporate Name Act (Pa. 13,%1 Calif:)rnia

374) 54 Purdon’s Pa. Stat. Ann. §$8 —1'f A Code
and Virginia have similar statutes. Call.Db. .

§ 17900 et seq.; Va. Code § 9-169 et seq.
4. N.J.S. 14A:2-31s amended to read as follows:

14A:2-3 Reserved name.

be
(1) The exclusive right to the use of a corporate name may

: i isions of this section.

1 compliance with the provisions . £ the
res(%gv?](?lthr%servagi)oxl shall be made by filing 1n the office o
Secretary of State an application to reserve a stpecwc ot

n e. or the first nmame available for corporateé U o q
mt)lfe’than three specified names, executed by 02 ?)?the A phicant,
prlicant and setting forth thg ne&net atcr}lld ?ix(zrigscomplies P the

; of State finds that the 3 p th
o th'iifﬁzrg; as?ct?on 14A :2-2, he shall resegve 1tffor ﬂﬁl :}iic:tl:l:;
provis C - .04 of 120 days from - of
licant for a perio : .
?je ; fog &Eea;)}?pllgc?ation and shall issue a certificate of reservation
in

3) The right to the exclusive use o_f a ‘spgciﬁe%‘l cor‘ffoiﬁZeSlgzr;lee-
o(reseﬁ'ed r;ay be transferred by filing the office
S
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the name and address of the transferce. ;, ay act.
COMMISSIONERS’ COMMENT—1972

This section has been amended to be consistent with
c. 81, L. 1972, changing the age of majority from 21 to 18

for most purposes.
6. N.J.S.14A:2-8 1s amended to read as follows:

COMMISSTONERS’ COMMENT—1972

The procedure for i
] reserving a specified
. ' spec v
aj(rinihlén;ieegt i(f;llzl;shj:clt)lon has btéen fg?vora%ly c:é‘gg‘l;g(tie
. as been much used, T ,
reservation certlﬁcglte 1s $2Q.0‘0 when a’I:;}ilggf: esgggiffgg

¢orporate name

18  submi i Pecll
Sion of subscorney SRcation f144:28 © £d
; :2- rganization meeting of directors.

E- On or after the effective date of the certificate of incorporation,
E an organization meeting of the board named in the certificate of
incorporation shall be held, at the call of a majority of the [ineor-
' porators] board so named, to adopt by-laws, elect officers, autho-
| rize the issuance of shares, and transact such other business as
. may come before the meeting. The Fincorporators] board mem-
t bers calling the meeting shall give at least 5 days’ notice thereof
f by mail to each director named in the certificate of incorporation,
; which notice shall state the time and place of the meeting.

14A:24 Registered name.

COMMISSION ERS” COMMEN T—1972

Seg)?lgrescgfliznioe {Czé'?hgoggnéent. The reference ip the
erro gy “day period in § 14A.9_3
is .eélscotlilxsr;e gédgr S&iﬁl :20—103,1 %Oceé“tiﬁcate of§ resereagiols
filing of the application therefor. as from the date of

5. : i
N.J. 8. 14A:2-6 ig amended to read as follows

COMMISSIONERS’ COMMENT—1972

This section was revised to provide that the organiza-
tion meeting of directors is to be held at the call of a
majority of the board of directors named in the
certificate of incorporation, rather than at the call of a
majority of the incorporators. Model Act § 57 (rev.
1969) has been similarly amended. This section, as
revised, also lists the issuance of shares as a standard
item on the agenda for the organization meeting of

directors.
7. N.J. S.14A :3-31s amended to read as follows:

ate a certificate
’ Is acting as in.
O age. Incorporators

need n i it] e
ot be United States citizens or residents of this State or sub

seri :
bers to shares 1n the corporation 14A:3-3 Guaranty not in furtherance of corporate purposes.

A corporation may give a guaranty not in furtherance of its
corporate purposes or those of any subsidiary, joint venture or
other enterprise in which it has an interest, only when authorized
at a meeting of shareholders by the affirmative vote of t®o-thirds
of the votes cast by the holders of each class and series of shares
entitled to vote thereon. If authorized by a like vote, such guaranty
may be secured by a mortgage of or a security interest in all or
any part of the corporate property, or any interest therein, where-

ever situated.

(2) Ex _ .
ratio)n ’ an?feﬁi I:)thelVYlSQ provided in the certificate of ine
by incorpge ’ Trequired or permitied by this act ‘o b orpo-
borators may be taken without g meetine. 0 P taken
g.
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COMMISSIONERS’ COMMENT—1972
The change in phraseology to this section is to clarify

the intent of the original section without change in
substance.

8. N.J.S.14A:3-5 is amended to read as follows:

14A:3-5 Indemnification of directors, officers and employees.
(1) As used in this section,

(a) “‘corporate agent’’ means any person who is or was a

dirgctor, officer, employee or agent of the indemnifying corpo-
ration or of any constituent corporation absorbed by the in-

demmnifying corporation in a consolidation or merger and any |

person who is or was a director, officer, trustee, employee or
agent of any other enterprise, serving as such at the request of
the indemnifying corporation, or of any such constituent cor-

poration, or the legal representative of any such dircctor, officer,
trustee, employee or agent;

(b) “‘other enterprise’’ means any domestic or foreign cor-
poration, other than the indemnifying corporation, and any
partnership, joint venture, sole proprietorship, trust or other

enterprise, whether or not for profit, served by a corporate
agent;

(¢) ‘‘expenses’ means reasonable costs, disbursements and
counsel fees;

(d) ‘““liabilities”’ means amounts paid or incurred in satis-
faction of settlements, judgments, fines and penalties; and

(e) ““proceceding’ means any pending, threatened or com-
pleted civil, criminal, administrative or arbitrative action, suit
or proceeding, and any appeal therein and any inquiry or in-
vestigation which could lead to such action, suit or proceeding.

(2) Any corporation organized for any purpose under any gen-
eral or special law of this State shall have the power to indemnify
a corporate agent against his expenses and liabilities in connection
with any proceeding involving the corporate agent by reason of
his being or having been such a corporate agent, other than a pro-
ceeding by or in the right of the corporation, if

(a) such corporate agent acted in good faith and in a manner
he reasonably believed to be in or not opposed to the best in-
terests of the corporation; and

22

1 imi ding, such corporate
th respect to any criminal proceeding, i
aggl)ll galtd no rpeasonable cause to believe his conduct was un

lawful,

| The termination of any proceeding by judgment, order, sclazgfrrsxigtﬁ
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(4) Any corporation organized for any purpose under atny g'erl;E

eral or special law of this Qtate shall indemnify a corpoza{ ega]i;;:en
inst that such corporate agent nas
against expenses to the extent sucl : ,

sﬁcoessfulpon the merits or otherwise 1 any prc?ceedmg referred

to in subsections 14A:3-5(2) and 14A:3-5(3) or In defense of any
claim, jssue or matter therein.

(5) Any indemnification under su}.)section 14A :3—5(2)7111(1, :(111(;

less orderved by a court, under sx;ﬁse'ctuan .14‘: Q:I—f ((fgé rzl:ge prgn °
tion only as authorized 1m a Spe ca,

EZtg}rilifl(:Eggihat indemnification is proper 11 the cg‘cuéns‘;axclgis_
because the corporate agent met the applicable s’fan aIA .g =
duct set forth in subsection 14A :3—5(2).01‘ Subsec?lon 1 .t’;;nom..
Unless otherwise provided n th'e certificate of ncorpora .
by-laws, [Such] such determination shall be made
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it shall set forth reasonable cause for the failure to make appli-
cation for such relief in the action or proceeding in which the
expenses were or are to be incurred or other amounts were or

are to be paid.

f The application shall set forth the disposition of any previous
¥ application for indemnification and shall be made in such manner
. and form as may be required by the applicable rules of court or,
. in the absence thereof, by direction of the court to which it is made.

Such application shall be upon notice to the corporation. The court
may also direct that notice shall be given at the expense of the

. corporation to the shareholders and such other persons as it may
designate in such manner as it may require.

(8) The indemnification provided by this section shall not ex-
clude any other rights to which a corporate agent may be entitled
under a certificate of incorporation, by-law, agreement, vote of
shareholders, or otherwise. :

(9) Any corporation organized for any purpose under any gen-
eral or special law of this State shall have the power to purchase
and maintain insurance on behalf of any corporate agent against
any expenses incurred in any proceeding and any liabilities as-
serted against him [in his capacity as] by reason of his being or
having been a corporate agent, whether or not the corporation
would have the power to indemnify him against such [liability}
evpenses and liabilities under the provisions of this section.

(10) The powers granted by section 14A:3-5 may be exercised
by the corporation notwithstanding the absence of any provision
in its certificate of incorporation or by-laws authorizing the exer-
cise of such powers,

(11) Except as required by subsection 144:3-5(4), no indemni-
fication shall be made or expenses advanced by a corporation under
this section, and none shall be ordered by a court, if such action
would be inconsistent with o provision of the certificate of in-
corporation, a by-law, a resolution of the board of directors or of
the shareholders, an agreement or other proper corporate action,
wn effect at the fime of the accrual of the alleged cBuse of action
asserted in the proceeding, which prohibits, limits or otherwise
conditions the exercise of indemmification powers by the corpora-
tion or the rights of indemnification to which a corporate agenl
may be entitled.
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COMMISSIONERS’ COMMEN T—1972

The definition of ‘“corporate agent’’ in paragraph
14A:3-5(1) (a) has been broadened to inélude such
agents of any constituent corporation absorbed by the
indemmifying corporation in a consolidation or merger.
This is derived from Del. G.C.T,, $ 145(h). Subsection
14A:3-5(3), as amended, authorizes the Superior Court
to exercise jurisdiction in the instances covered by the
subsection, as well as the court in which the proceeding
by or in the right of the corporation was brought.

Subsection 14A:3-5(5) has been revised to make it
clear that the manner and order therein prescribed of
determining that a corporate agent has met the relevant
standard of conduect in a specific case may be varied by
a provision in the certificate of inco rporation or by-laws.
This concept appeared to some degree in former R. S.
14:3-14. As amended, subsection 14A 3-5(5) also
authorizes a committee of the board of directors to
determine that indemnification i proper, as well as the
board of directors itself, and clarifies what is meant by
& quorum of disinterested directors, either of the board
or a committee thereof. Subsection 14A:3-5(6) was
amended to provide that a determination by the corpora-
tion to advance expenses meurred by a corporate agent
before the final disposition of the proceeding shall be
made in the same manner that a basic determination as
to indemnification is made under subsection 14 A :3-5(3).

The change in language in subsection 14A:3-5(9) was
made to cause it to he consistent with the equivalent
language in subscetions 14A:3-5(2) and (3).

Subsection 14A :3-5(11) is new and was derived from
New York B.C.L. §726(b)(2). It was added to make
it clear that, except in the case of mandatory indemni-
fication provided for in subsection 14A :3-5(4), the
indemnifying corporation by any proper corporate
action may prohibit, limit or otherwise condition the
exercise of its indemnification bowers or the rights of
indemnification to which corporate agent may he
entitled. This balances out with the equivalent, but
converse, concept in the non-exclusive clanse in sub-
section 14A:3-5(8) and in the view of the Commission

does not represent any change of substance from present
law under section 144 :3-5

9. N.J.S. 14A :3-6 1s amended to read as follows:

14A:3-6 Provisions relating to actions by shareholders.

(1) No action shall be brought in this Stz}te by a shareholld‘ert};fl
the right of a domestic or foreign corporation unless the plainti

| was a holder of shares or of voting trust certificates therefor at

i sactior ich he complains, or his shares
the time of the transaction of which . }
or voting trust certificates thereafter devolved upon hm}c' by op
eration of law from a person who was a holder at such time.

action hereafter instituted in the right of any such
,eoxgic))rftlioa;l}tzy the holder or holders of shares of suc}}. corp()l.‘.atég)i
or of voting trust certificates there.for, the court 1.1aw ing ‘311011;?1 o
tion, upon final judgment and a ﬁndmg that the action was | r ¢ ig'ﬁs
without reasonable cause, may require the plaintiff olr plair .es
to pay to the parties named as defendant the rea‘sonab ede%cpex‘ls O%
including fees of attorneys, incurred by them in the defense
such action. o .
(3) In any action now pending or hgreafter mstituted Oirﬁ?m-
tained in the right of any such corporation by the holder or o er;
of less than 5% of the outstanding shares pf any class (}r semei :q
such corporation or of voting trust certificates there 011', tun ;3 ;
the shares or voting trust certiﬁcate_s s0 held have. a mar (]c; (vi. uIl
in excess of $25,000.00, the corporah(?n in whose 1'1ght. sgc‘ dctlczo
1s brought shall be entitled at any time before. final Juhgmenson_
require the plaintiff or plaintiffs to give security for the regd "
able expenses, including fees of attorneys, that may be 131011;1'1" the};
it in connection with such action or may be mour{e .Hyl.o ble
parties named as defendant for which it may become lega yl 1a tiﬁ-’
Market value shall be determined as of t'he date that thef }t)halrél utt
institutes the action or, in the case of an intervener, as of ‘ eh sé-
that he becomes a party to the ac'tlon. The amoun_t o dbuf; e
curity may from time to time be increased or deelgase , 11}_d ;
discretion of the court, upon showing t.hat the security }.)rou1 'eu
has or may beconie inadequate or excessive. The corporatlo? sr}a
bave recourse to such security in such amou'nt as the court 132.111g
jurisdiction shall determine upon the termination of such action.

COMMISSIONERS’ COMMENT—1972

ragraph (3) of this section has been a_mended’l
to SI)%E%t the %Iagn‘ziff or plaintiffs in a shareholders
derivative action to escape the securlty-for—expen:}els
requirement if he or they hold at least 5 percent of the
outstanding shares of any class or series of the corpora-
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10. N. J. S. 14A:4-1 is amended to read as follows:

14A:4-1 Registered Office and Registered Agent.

(1) Every corporation organi

. ) canized for s¢ o ur

ii?}ié?%zzg st%ectml law of this State and ejélr}; ?gfepig;; CS;}SS;‘ataiEz

anthorized reoﬁgfﬁt ?Fu’sn?ess in this State shall continuously

T gistered office in thL§ State, and a registered agent
e ness office identical with such registered office )

2) The register
) I()fa)Ce he l;“SA:_J}S’[(:H(?(I‘ofﬁce may be, but need not be, the same as
SINEess g (e . ~ 1 M 3 N ) ‘
ness of the corporation which it serves.

(3) The registered ag
o [31] e v:zlfsteolfilgifng .n?ay be a 'natural person of the age
Corpomt‘lm{ ears ov mot /,t ! a domest}c corporation or a foreign
corporation au' qo-e;lt 01 1 ansqct busmess in this State, whether
e y s Wil'cﬁ } c’o1p01‘§1t10n 18 organized for a purpose or
ich a corporation may be organized under this act

(4) The designati ‘inel 1

Statg [he ¢ ;11?;1(221t()6111163f12‘xpltmmpal or registered office i this

tion of this State Sr by anvcf?t,n. %n charge t.hereof by any corpora-

tion of this State o by ans oreign corporation authorized to trans-
n this State, as 1 force on the effective date of this

Y b Sl]all COlltln (] l‘] 1 <C CIie < 1 ath} e1'C111 (IP 11
a t u W 1 ¢
Ct S 1f ' ) 1

COMMISSIONERS COMMENT—1972

This gection has he
S n has been amended to change the requ

age of a registered ag . 1site
: adn agent from 2 ! o
N.J.S. 14A :2-6. 21 to 18. See Comment to

11. N. J 4D i
LJ0 S0 14A 45 is amended to read as follows:
14? :14)-5EAnnual report to Secretary of Siate
_ Gvery domestie : 1 :
. A stic corporation and cvery forei
authorized to transact bus*lino:v i(;iltin')d%t\ (tl‘\ 501013"-1 poxpoxation
aaonzed to tr w siness s State s 1l {ile 1m0 the offic
Secretary of State, within the time preseribed by this \*ect?g)(e
by this s 1,

an annual report
executed on behalf of the .
forth s { ])(71(:” of 1he ('()rpg;-(/f,,)”‘ SCftinq

(Zl the ne Y PO 1 ] S g
or )()n”lt‘ (HIIIL Of t.ll(, .( (H])Ol':ﬂl()]l illld, m the case of a fore;c
I ation, the ]Hl'i.\'(h(‘ﬂ(ﬂ] of 1ts ill(’O]‘[hOl'HtiOll' !
b

2Q

-}

(b) the address of the registered office of the corporation 1n
this State, and the name of its registered agent in this State at
such address, and, in the case of a foreign corporation, the ad-
dress of its main business or headquarters office;

(¢) the names and addresses of the directors and officers of
the corporation; and

(d) the date appointed for the next annual meeting of the
shareholders for the election of directors.

(2) [Such report shall be filed within 30 days after the time
appointed for Jolding the annual election of directors, commenecing
with the time appointed for the first annual clection of directors
following the date of incorporation or of registering to transact

husiness.}

The Secretary of State shall designate a date for filing annual
reports for each corporation required to submit a report pursuant
to this section and shall annually notify the corporation of the
date so designated not less than 60 days prior to such date. The
corporation shall file the report within 30 days before or 30 Jdays
after the date so designated. If the date so designated is not more
than sia months after the date om which an annual report pursuant
to the provisions of prior law was filed or om which the certificate
of incorporation became effective, the corporation shall not be
required to file an annval report until one year after the first oc-
currence of the date s0 designated.

(3) If the report is not so filed, the corporation shall, after
written demand therefor by the Seeretary of State by certified
mail addressed to the corporation at the last address appearing
of record in his office, £orfeit to the State a penalty of $£200.00 for
each report required to have been filed not more than 5 vears prior
thereto and Temaining unfiled, to be rocovered with costs in a civil
action prosccuted by the Attorney General. No corporation shall
be subject to penalty if it shall, within 30 davs after such written
demand, file the reports required by law and pay to the Secretary
of State the fee provided by law ¢or the filing of each such report.
In lien of such eivil action, the Scerctary of State, after expiration
of such 30-day period, may issue a certifieate to the Clerk of the
Superior Court that the corporation 1s ‘ndebted for-the payment
of such penalty, and thereupon the clerk shall immediately enter
upon his record of docketed judgments the name of such corpora-
tion as the judgment debtor, and of the State as the judgment
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h(4) The'Secretary of State sh
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public inspection at pProper hours

COMMISSIONERS’ COMMENT—z1959
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ration provides ’r&er;’on consent thereto in writing cm‘d the orme,

requiner s pm [0 all other shareholders the advance t ration
Y baragraph 144 :5-g(2) (b). ¢ motification

(2) [E_\'eepf for actj ;
) L , actions required o pepm:
meeting of shareholders by Chapter IOIZ)Lthl}]Jlit: ez?et/C Oalr)a;ey t; kt%n it
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meeting.

¢ penalty is imposed under this section,

» of such certificate, Such}
Jud_gm.ent docketed in thef
e within 5 days after such
. poration by certifisd}
ation at the lagt address appearing f)g-

all furnish annuaj report formsg ‘
»

. ports and shall prepare : 5
which reports and index shzfll gedlépaelrrl)hg;g ‘

quired or permitted fo be taken at a meeting of shareholders by
this act or the certificate of incorporation or by-laws of a corpora-
tion, may be taken without a meeting upon the written consent of
less than all the shareholders entitled to vote thereon, if

. (a) the use of such consent is permitted by the certificate
"~ of incorporation; and

(b) the shareholders who so consent would be entitled to
cast at least the minimum number of votes which would be
required to take such action at a meeting at which all share-
holders entitled to vote thereon are present.

Prompt notice of such action shall be given to all shareholders who
} would have been entitled to vote upon the action if such meeting

t were held.]

L Lxcept as otherwise provided in the certificate of incorporation
e and subject to the provisions of this subsection, any action required
L or permitted to be taken at a meeting of shareholders by this act,
 the certificate of incorporation, or by-laws, other than the annual
E election of directors, may be taken without a meeling upon the
t written consent of shareholders who would have been entitled to
cast the minimum number of votes which would be necessary to
b authorize such action at o wmeeting at which all shareholders en-
p titled to vote thereom were present and voting.

(a) If any shareholder shall have the right to dissent from
the proposed action, pursuant to Chapter 11 of this act, the board
shall fix a date on which written consents are to be tabulated; in
any other case, it may fix o date for tabulation. If wo date is
fized, consents may be tabulated as they are recewed. No con-
sent shall be counted which is received more than 60 days after
the date of the board action authorizing the solicitation of
consents or, i a case in which consents, or proxies for con-
sents, are solicited from all shareholders who would have been
entitled to vote at a meeting called to take such action, more than
60 days after the date of mailing of solicitation of comsents, or
proxies for consents.

(b) Except as provided in subsection 144:5-6(2) (¢}, the cor-
poration, upon receipt and tabulation of the requssite number of
written consents, shall promptly notify all non—consenting share-
holders, who would have been entitled to notice of a meeting to
vote upon such action, of the action consented to, the proposed
effective date of such action, and any conditions precedent to
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provies for consents. ‘ s o) consenis or
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ed at any time prior to the day
Any other consenrt may be

(d) Any  consent
144:5-6(2) (¢) muay be revok
fiwed for tabulation of consents.
revoked at any time prior to the day on which the proposed ac-

fion  could be taken upon compliance with paragraph
144:5-6(2) (b). No revocation shall be effective unless i
writing and until received Ly the corporation at the place fixed
for receipt of comsents or, if none, at the main business office
or headguarters of the corporation.
(3) Whenever action is taken pursuant to subsection 14A :0-6(1)
or 14 A :5=6(2), the written consents of the sharcholders consenting
fhoveto or the written report of inspectors appointed to tabulate
such consents shall be filed with the minutes of proceedings of
sharcholders.
(4) Aunv action taken pursuant to anhsection 14A:5-6G(1) ov
14A :5-6(2) shall have the same offoct for all purposcs as if such
action had heen taken at a meeting of the shareholders.

(5) If any other provision of this act requives the filing of a
certificate upon the taking of an action by shavcholders, and such
action is taken in the manner authovized by subscetion 14A :5-6(1)
or 14A :5-6(2), such certificate shall state that such action was
taken without a meeting pursuant to the
sharcholders and shall set forth the numbey of sha
by such consents.

COMMISSIONERS' COMMENT—1972

This scetion hag been substantially modified to permit
the use of a non-unauimous consent of sharehbolders, in
Len of a sharcholders’ meeting, unless otherwise pro-
vided in thoe certificate of incorporation. As originally
cnacted, this seetion permitted the use of NoN-uNAnIMous
shaveholder consents only if specifically provided for
in the certificate of incorporation. Del. G.C.L. § 228 is
similar. In addition, the unanimous consent section has
been revised to require either consent from, or advance
notice to, holders of nom-voting shares in the case of
mergers, consolidations, or sales of substantially all
assets. Sece sections 14A:10-3 and 14A:10-11. 7

Unlike the Delaware Act, subsection 14A :5-6(2) does
not permit a non-unanimous consent to be used in lien
of an annual meeting of shareholders, and it requires
that notice of any corporate action to be taken pursuant
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to a non-unanimous consent he given to non-consenting

shareholders in advance of the actual date on which the
action will be taken. The notice to be given is keyed to
the notice required for calling shareholder meetings,
See sections 14A:5-4; 14A :10-3; 14A:10-11.

This new subsection departs from the Delaware Act
in that it sets out specifically the mechanies to be fol-
lowed in obtainine and tabulating consents and is tied
in specifically to Chapter 11 which deals with diss enters’
rights. The board is authorized to fix a date for tabulat-
ing of consents, and consents which are received more

than 60 days after the date of solicitation of consents
may not be counted.

Ordinarily, subsection 9-6(2), as amended, requires
two separate communications to shareholders in order
to cffect corporate action: the first, to obtain the
requisite consents and the second to notify all non-
consenting sharcholders. Paragraph 14A:5-6(2) (c)
eliminates the necessity of subsequent notification il all
shareholders who would have been entitled to notice of
a meeting called to approve the proposed action have
m effect heen notified of the proposal either by a solicita-
tion of their consents or by ordinary notice, in the case
of shareholders not entitled to vote. The Commission
was of the opinion that subsequent notification should
not be required wheve all shareholders entitled to notice
are advised initially—just as they are in the case of a
proxy solicitation—of the proposed action.

Paragraph 14A:5-6(2) (d) permits the revocation of
a wnitten consent within certain Limitations. It should
be compared to the provision in subscetion 14A :5-19(1)
bermitting revocation of proxies.

Subsection 14A :5-6(3) has been modified to permit a
written report of inspectors to be filed in the corpora-
tion’s minute book in Tieu of filing the actual consents.

13 NUJU SO 14455 T is amended to read axs follows:

14A4:5.7 Fixing record date.

or in the absence of Suélhtpl;OVIS‘igls
’ * T a
1te as the record date To 3
the board may fix, in advance, & dutoqa.s gh(ful?ﬁm]l IclOt Tor wy
. D
>} N * sharecholders. Such ar b
e dUt(’l"mlnaﬁollll Oilah(gluid’ b(:fore the date of such meeting, nor
\ than ays be ‘
than 60 nor less . oro the dat
[ ) s prior to any other .
re than 60 days pr1 .
i fiming, or in the absence of sug{hrz
wdrance, o date as the record d’az;;
shareholders with regard.
in particular, for defermiming

by-laws may provide for fixing

The by-laws may provide fg?' [
provision the board may fiz, m ade
for determining i‘he coiporation ’5
any corporate action or ervent anc,
the shareholders entitled 10

C t (3 ( Z er

adjouriment thercof; .
- 1 athont a i

(L) give awritien consent to aniy action wrthon o
‘ dividend or allotment of any right.

neeting; or

(c) reccive payment of any ot
' s prior to
The record date may i no case be mm; m%fno Odraiwym or o the
el ; - otl ~orporate action
-¢’ mecling or other corp : o which
ShmChZ‘OMC,%iZZCMco:‘Id date for a shareholders’ meetzn}lgl Z“,l}/mw[
o Toes 11 la weeting., The record
;bt ’zilgg than 10 days before the date of the 7'n’0)ez;zoffrmm record
d(czli’e’fo (?()7‘(’7"1717'77(%'sh(z'reholdm”s mmﬂ(’g folgtzé,(,ﬁx,ed o n consen?
vy not be more. ¢ the date | ,
‘¢ than 60 days before the for tabudation
may not be more thar b e e ed for |
l r, of 1 te has Geen fi . % :
nsents or, if no da f lation, more
[t)lf ﬁze(’ﬁilcfys befo;e the last day on which consents 1
an o 2

be counted.

(2) If no record date is fixed | —
he record date for a shareholders ;lz?etznt% Lihe de
‘(a)nitli(bn of shareholders entitled to not}ce ‘(Etb?llginesg o
:izezgn(g of sharcholders} shall bel 'ﬂlm lfg)?;coe c;s o~j§en _Or’ 0 the
' ing the day on whieh notice given, o o
d&i" 110?;5 ?11\(;2101(11&00 day next preceding the day on which t
notice 18 g y |
meeting is held; and
(b) the record date for determini

' ified in par
ther than that specifiec ‘2, h
ggs‘ftothe close of business on the day on ®

ng shareholders_for any pur-
agraph 14A:5-7(2) {(a) shall
3 hich the resolution of

~

(1) [For the purpose of determining the shareholders entitled
to notice of o1 to vote at any meceting of shareholders or any ad-
Journmeut thercof, or to express consent to or dissent from any
proposal withont a meeting, or for the purpose of determining
sharebolders entitled to roceive payment of auy dividend or allot-
ment of any right, or for the rurpose of any other action, the

BE

the board relating thereto is adopted.

‘eeor hare-
(3) When a determination of sharcholders of record for a s

1 1 - to vote at any meeting
ors’ ' entitled to notice of or . :  meeting
holdcm: ]jnle(;é?;:_q] glas been made as provided 1n tlu.s Sfecltliigls it
(c)lf tShal'enaotion shiall apply to any adjournment thereot, S
etermi

e
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board fixes a new record date under this ge
meeting,

COMMISSIONERS’ COMMENT—1 972

This section has heen structur
poses of clarity. In addition
added specifically treating

record date in cases wheve s
be usged.

ally revised for pur-
» & new sentence has been
the determination of the
hareholder consents are to

14. N. J. S. 14A :5-8 is amended to read as follows :
14A:5-8 Voring list.

(1) The officer or agent having charge of the stock transfer
hooks for shares of a corporation shall make and certify a complete
list of the shareholders entitled to v

‘ote at a shareholders’ meeting
or any adjournment thereof. A Iist required by this subsection

may consist of cards arranged alphabetically. Such list shall

(a) bearranged alphabetically within each class, [and] series,

or group of shareholders maintained by the corporation for con-
venience of reference. with the address of, and the number of
shares held by, cach shareholde

T ;
(b) be produced at the time and place of the meeting;

(¢) be subject to the Imspection of any sh
whole time of the meeting; and

(d) be prima facic evidence
entitled to examine sueh List ort

archolder during the

as to who are the shareholders
o vote at any meeting,

(2) If the vequirements of this section have not heen complied
with, the meeting shall, on (he demand of any shareholder in per-
son or by proxy, be adjourned until the vequirenents are complied
with. Failure to comply with the requirements of this section shail
not affect the validity of any action taken at such meeting prior
to the making of any sneh demand.

COMMISSIONERS® COMM ENT—1972

Subsection 14 :5-8(1) has heen amended to permit
the corporation to prepare the list in a manner con-
sistent with common practices in effect today. The Com-
nission felt that these changes would not impair the
usetulness of these lists and that the changes would be
consistent with the data processing methods used by
many corporations todayv in keeping records of all
shareholders and printing out lists of such shaveholders.

30

ction for the adjourned

COMMISSIONERS’ COMMENT—1972

14A:5-15 Shares held by fiduciaries.

ird paragraph of
) g Comment. The thir :
thc%g?%téggfge;?fto this section shall be corrected to
e 196

read:

i i qecting shares held

¢ ‘ovision of this section respec ng -

] : r%}{ebpl%‘dl\slle?ralries has no copnterpmft 'lflh ;ch% ﬁfl(c)icng;
ngg;n 'VIt Ys patterned after section &9 o g

Act of 1948 (C. 17:9A-89).” )
15. N. J.S.14A:5-19 1s amended to read as follows:
Jd. L . . KXY M

14A:5-19 Proxy io‘ilfl;older entitled to vote at a meeting (gnihill ;V
(1) Bvery ¢ Yal" ésg consent [or dissent] xwth_out a m1eevv ,i:j may
e an te}?}ir erson or persons to act for him by pr Oiié ey
oy ah an]g) exe]guted in writing by the shareholder or ns (;gem‘,
Oy i emx may be given by a shareholder ];"11 t;e et
e th‘lat ’ Z')ca?;yle or its equivalent. No proxy .st‘a e S
by telegfram mr , than 11 months [from the date of 1 : 2 centions
Lot o 7?10 te rﬁe 18 ‘expressly provided therein, bu fm no even!
N 1(')Tl*%fw}o(el valid after 3 years from the dlitt% (1)3@ e{)pvocab16
e 1t e }‘ou led with an interest, a proxy s 3 ity
Unle'ss N c' b shall not be revoked by the death o [neapacity
T e p 10}1{3{ » hut such proxy shall contimue mf gree ot
O o b e er%onal representative or enardian ?h 1(1@; e
r e e 1‘)0 knce at any meeting of any share % P
holder. The ?wsesh‘tll not revoke such proxy u'n]esg 1;}@’(31'\7
o e {le?llo\iiitte; notice of such revocation with the secretars
](jgltdheg i?ﬂ?‘(}finf prior to the voting of such proxy. f
ing - i
g amed in & Proxy as.the attorney or il(i%netr (;)er_
) e ey n'cf the proxy so provides, substitute ax other por
Shmehommt mﬂv, 1)1&(3@ inclﬁding any other person mamn qlh-]i m
e 1St}in tl;e game Proxy. Th(‘ .Substltuf.lt()lnﬁl,e( Lot
attmf,?eii\(’”. 121‘1%’([31111 an instrument effeeting it is filed with :
effective an ins
E:r_v of the corporation.

COMMISSIONERS’ COMMENT—1972 ~

1alke it clear that a
This seetion has been amended to mal\lellet ¢l
ovlv may be given by a felegram or can
1 rOXY Hla) g A
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16. N. J. S, 14A :5-21 is amoended fo read as follows:

14A:5-21 Agreements as to voting; provision in cerlific
control of directors,

(1) An agreement between two or more shareholders, if in writ-

ing and signed by the parties thereto, may provide that in exer-

cising any voting rights, the shares held by them shall be voted

ate of incorporation as 1o

as therein provided, or as they may agree, or as determined in

accordance with a procedure agreed upon by them.

(2) A provision in the certificate of incorporation othierwise
prohibited by law hecause it improperly restriets the board in its
management of the business of the corporation, or improperly
transters or provides for e Iraisfer to one or more L[sharelolders
or to one or morc} persons [ov corporationsY named in the cer
lificate of incorporation or to ho selected from time to tie by
sharcholders [by him or them], all or any part of such manage-
ment otherwise within the authority of the hoard, shail neverthe.
less be valid if all the incorporators have anthorized such provision
m the certificate of corporation or the holders of record of all
outstanding shares, whether or net having voting power, have
authorized such provision in an amendment to the cortificate of
meorporation. 7 maagement powers otlierwise within the
awthority of the boaid are <o transferred, the cortificate of mcor-
poration may provide that e corporation shall wot have a board
mn which case the certificate of incorperation and any other cer-
tificate or document requiring a statement of the number, names
and addresses of directors shall set ot m liew thereof the nire,
address, and title, if any, of the person or persons (i whom such
management authority is then vested.

2

(3) A provision authorized by subscetion 14A:5-20(2) shall
become mvalid if, to the knowledge of the board, or of the nerson

or persons having the wanagement anthority otherwise in the
board,

(a) subsequent to the adoption of such provision, shares are
transferred or issued tfo any person who takes delivery of the
share certificate without notice thereof, unless such person con-

sents in writing to such provisions; or

(b) any shares of the corporation are listed on

a national
securities exchange or regularly

quoted in an over-the-counter
market by one or more members of a national or affiliated sceuri-
ties association,

38

o -5-21(2) shall
4) If a provision authorized by Subbecmt(')n 1iﬁxb-:’)-ﬁ(5)3), the
( )b :o(nle invalid as provided in subsection ém.ent uthority

haved eC‘ the person or persons having the 'ma%tagof incorporation

b(t)lizl ;m}m? c"f' %72 f}}e board, shall amend thi-%ertg? coi Zmendment in the

otheriets ovision by filing a certifica

y deletfe &ueCth;?thggfno?}Stat; The certificate shall be exceuted

office o ' ;

on. behalf of the corporation and shall set forth

(a) the name of the corporation;

(b) the date of the adoption of the amendment ;

ision; and
(¢) the deleted provi | | | -
(d) the event sef forth in subsection ‘14A.5—21(3) by rea
of \(vhie’h the provision has become invalid.

v authorized by section
any provision authorize y subsec
< (Y

(5) The effect of divectors, if any, and grant to

144 :5-21(2) =hall be to relieve the irectors, 1f on, T o
i1 .c upon the [shareholde: b;l per D te,
aqd HIpos /P/nt authority otherwise the boar e T
e /N(ﬁltl‘{lcifll)f s and liabilities, including [the] l/adli;liigoqod
powers, .})rf?/ft ‘g01'. ’Omissions, that [is} are granted 10 aln my At]le
managerial &.C"b tors by law to the extent that, and so long fj the
[pn] o anoo (;] sowers which otherwise u'ou?d be mm !:?gtgd//i,n,
(hscretlon'aml g(; m;nawen’lont of corporate affairs are ve auw
dll‘(%]CtOI")S (S; (»trl;l(/ rs0s [bis controlled} by an_\{ 511011({);'3\;:1%11‘17.‘6;#0rs
Faharcholde Jerso - persons shall be deemce 7
Fha:(1\1]10)3)(}(:15:022}((/;;?ZM(ZZ/ 12:7(10 provisions of ﬂ“szi\t@ SZ?;Z 1171{(11‘)_?};
o be corporate g s for the purposes oI sec 14834
T & he (‘*Or?%rcdf:toed(%fe]il;;cfl(‘);)orati]on contains a pI‘OVlSIlO%liQ?(f;
(6) Tlf]th(: :l?ixcl‘tio‘ll 14.\:5-21(2), the existence of sucltl?z(i:e on
o e o ]d nspicuously on the face of every cer 11] é L.rtiﬁ_
e b? nOtS bcosucr;l corpo.ration, and cach holder of Suv(;tli Cioﬁee
Sh?reT l?f?gnclgﬁvelv be deemed to have taken delivery withI
cate shail ¢ sively

of sueh provision.

:7 1 < Se { fh[ S / ‘ ) ¥ )? i ( (,‘ a ;”{‘ Hrdt
( ) 18 used 1 TRS sSeclhion, DCrSo 11Ye l

g €r € ] Z yex 20 ? ‘1 { /Ibhi/ D Zl’)n“(,d
1, a a 0N (’Sll(‘ or f{) r 'Z/.’-]'n corpol {l. 20.”’ a jazt/}lc 1. Z )C)’})ng)[( Z.?/)
Z)(/ S??’F;‘“‘]Mp 7‘2[..')[5, ﬁ') ”Z, Socie y’ assoctd vlon, ?0;} "ns‘i()( v (:W 9 77;10.
- “/?/r (';Zh()"r 2l 7’ /HO(Z”?j (’0777/’[)(’187”« tO contra i 1 tb oWwn Na

or a +{ 244 €9l }‘7_ ! K

COMMISSIONERS® COMMENT—1972

5 ' 4 :5-21(5) have
i :5-21(2) through 14A.:5-2 :
Subsecgggcsl %c% %egmit (the board to be abohs}aecll3 (:Jotlll]le
b?(?ﬁlinig all management powers normally held by
pletels
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board ar :
¢ transferred t
i sfe 0 other persons 1t1
Doa wnsferre persous. In add
cction 14A :5-21(2) has been ¢ e o
the proeita o-21(: cen amended to make clear
or persons t ]' 0 be ]‘OHQ,‘\'M im designatine the )0""(’
suhggéﬁoﬂ 1(; {03@;‘[0(1 with management poh\\'or" g .IT?H
‘ e . wh g N y
S mection 1 uS) 1u'l(( ) has been added merely to deﬁgﬁ
o as used m the preceding subsections o
(. N.J A D 1 N
NoJU S 1445524 1s amended to re
14A:5- g i i
(15) 2%1 Eltc.chons of directors; cumulative voling
uleetions of director .
ok ke Von\ of dircctors need not he by ballot
aer demands election v hall eetion s &
: . . . R i
voting beginsf, or unless the |
require election ]
{z<m( </({fl(),z Dy ballot ot iy shareholder
QUIrenent is waived ule ' here
a shareliolder entitiegd t,

ad as follows:

vole at sucl meeting,

(2) At ' '
Z) At cach election of J;
directors ¢very s i
vote at such cleeti . = every shareholder entit
e Ownrd(ll)uf}l('m shadl have the right to vote the ;1“11[]0(1 g
S ¢d by him for ag 5 ; it
0 he clonted oy ;11‘1.1 fvm as many persons as there are dilrzei Of
the certificate of i or whose cleetion he has o right to vot o, it
e con ate ol amcorporation <o provides, t wnniate hia ooy
% gwing one candidate as many vol 25 the o e Totes
e One citn e as many votes as the number S
b df:t];lr}]d 3’)_\ the ageregate nunber of his )\f)tOf bﬁldl
. I 3 © S ‘ o
anv nmnler ributing suceh votes on the same prine ]
¥ number of such candidates e prineiple among
Q A .
(3) Ixeept as otherwise
ration, directors <hall he ol
at an clection,

pl't(»\‘ulod by the certificate of incorpo
(kl'l - . 1 ! A
cted by a plurality of the votes cast

COMUISSIONERS’ COMMENT—1979
; This :(,*('t'ion has been revise
101 as ralidity of oot

whic}(l bqojlf)l;? v flh.dlt)’ of & meeting to eleet directors at

" p]-(wc;-i]y 1\ were not used, even if the use of by IT ;

1'oque;tod (t(h(lin the by—l{m’s, unless a sharoholdef‘ l?a:

st 1 use. As  rovis 1 |

reque ot uss As sed, the r Rey1s

garding ballots will be the sanie ’as the 1'5%336111611’;(5

i e requirements

regarding the use of
=€ { use of inspectors of :
section 144 :5-95(4) pectors of elections. See suh-

18. N. J

d to ecliminate anv ques-

S0 THA 525 s
1 A:5-25 is amended to read as follows:
41?:]5)-2.% Selection of inspectors. h
Tnless the v laws :
$ V-laws otherwis "ovi
adx_*ance of any sharcholders’ 1:\1;({' }DIO\I(R‘,fthO P o
Sorittos OF any s eting, or of the tab
ents of shareholders without a meeting, a HZCZ{‘ZO" o
‘ting, appoint one

40

or more inspectors to

‘ ' share-
‘\volt at the eleetion and hefore the
w-taws so requive]. If the by-laws
$” mectin
o . ! g, such re-
.\'& s . . '

s coumplionee therewith is reguested by

act at the mecting or any adjournment

thereof or to tabulate such consents and make a written report

thereof.

(2) 1f inspectors to act al any mecting of shareholders are not
so appointed by the board or as otherwise provided in the by-laws
or shall fail to qualify, the person presiding at a shareholders’
meeting may, and on the request of any sharcholder cntitled to
vote thereat, shall, make such appointment.

(3) In case any person appointed as inspector fails to appear
filled by appointment made by the hoard

or act, the vacaney may be
Jv the person presiding

in advance of the meeting or at the meeting
at the meeting.

(4) If the by-laws require inspectors at any sharcholders’ meet-
nent is waived unless compliance therewith is

ing, such requirer
archolder entitled to vote at such meeting.

requested by a sh

(5) Kach inspector, before entering upon the discharge of his
duties, shall take and sign an oath faithfully to exeeute the duties
of inspector [at sueh meeting] with striet impartiality and ac-
cording to the best of his ability.

(6) No person shall be olected a director [at a meeting at]} w an
election for which he has served as an inspector.

COMMISSIONERS’ COMMENT—1972

This scetion has been revised to permit the use of
inspectors for the tabulation of shareholder consents
when such consents ave used in lieu of a meeting as pro-

vided in sccetion 14A :5-6.
19. N.J. S, 14A :5-28 i amended to read as follows:

14A:5-28 Books and records; right of inspection.
(1) Kach corporation shall keep books and records of account

and minutes of the proceedings of its sharcholders, board and exec-
ative committee, if any. Unless otherwise provided in the by-laws,
such books, records and minutes may be kept outside this State.
The corporation shall [keep] make available for inspection at its
registered office, or at the office of its transfer agent in this State,
a record or records containing the names and addresses of all
<harcholders, the number, class and series of shares held by each
and the dates when they respectively became the owners of record
thereof, within 10 days after demand by « shareholder entitled lo
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mspect them i ]
. em, as defined in subsecli
e hem « o subseclion 14.4:5-25(3 \ j
se of shares lis i Ltics cxchar
records Fof tho hf)llr(f h;‘(od o1 a national securitie%)ci\:chgp't e
rogoxds Lof Qﬁcg (;IS} of such shares} mavy be [kept]. hzac;:age’ ”’lle
‘ ‘ ch sha v be ade avail-
ithont ths aee O\ th corporation’s transfer agent With(' p
i ontth Writtel.l ‘f ny of the foregoing books, minutes or lcm 31‘
_ ‘ orm or in r ) heing
o I writte . in any other form capa " bei
L aed Inf in\; ritten form within a reasonable timeI (‘&bc{e " he'mg
y eonyort int ? (:\rr}’lctell form without charge anv m'u:h lglcpo'llatmn
shect , upon the written request of any . itle b
e st ot any person entitled to

(2) Upon t} '

. 1C Wl tt(x}l IO o

tion shall mail t ' juest of any shareholder

5 nma qeh o v shareholder, t .

b2 atl to «uch Shﬂl‘t’h(ﬂd(}r its })ﬂllance qhettylthetcgﬁpora-
. sheet as at the end

of the procedi
vding fise . .
s scal yvear Hnd o
statenmient for such fiseal \'c*fni ts profit and los< and surplus

5
(")) l&n? porson
- : who shall have be
of a corporati hail have been a shareholder
' 1on for o oo L a sharcholder .
demand, or any )f(?;qat 1(‘3%.5&' months immediatels pl’eff)ef;li]ne-c%td
holders of, at l(x}»q 50(11 holding, or so authorized in wriﬁuﬁo' 1 gr tlls
: g [2 7 N
sevicg; upon at least f/( Olf the outstanding shares of anv o] o
atleast five days® writtey ’ any class or
for anv pr avs’ written demand shall
¥ PTOPCT Purpose i tien and shall have the
fortior dIu ..] | DUFpOsC 10 examine i person or 1 ave the right
PR rmg usual |)11$lll(‘<q] e v AN agant or at-
of its sharchiolders and s hours, its minutes of the proceedines
tracts {herefrom Ltﬁl( record of sharcholders and to ) ; ings
to siheoct: » at the places where the sa o 1ake ex-
subsection 14A ;5-2%(1) same ave kept pursnant

(4) Nothine lorein canias
court, upon ]]);oglf(llj(\-n.l f]DAm‘:\l\lmd shall fupair the power of any
of the period of ti'mé ‘dza-"(t 1-0](}—01: of proper purpose, iT""‘SPOc‘;i\"C
been a sharcholder of 1“)1311.1% \\]no]} said sharcholder shall have
s]m}}-(-.\' held by him, to (‘;]L::Il):.i ;‘]’,ljllssjs‘qsl)‘f't'tiw of the number of
«ueh <hare , ( WInetion for ovamnas ’
T(A('O]rdh:;‘(:;gi:’);l‘()(;ggz.l:l (hgok@ and 1'(\(101'(1% Of’;(’t(?(:m(]i\.(‘::‘lilll:i::;‘(lll" by

< 0ol a C(’l'}“ﬂ'ahon, L Jnd

(5) Holders of :
he COl‘Doratio\n(:gv-\](;ilmg trust covtifientos reprosenting shares
£ this ) shall be regavrded us <harcholders ¢ =hares of
ol this section. sharcholders for the purpose

COMMISSIONERS’ COMMENT-—1972

This secti 1as
1-eqni1-01noutut11]ml‘;d:11b§On arn}vndod to substituie for the
liegaq nationﬂ(l ('omostlc corporations, exeept those
o 1 matic thA tg:\?llzllig'os, keep their sharbholdgt'
pocords wq'l:‘l‘luﬁ ate a requrement that sueh vecords
available for inspoction within ten davswaofltf\;
. t v
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demand by a shareholder entitled to inspect them. This
change eliminates the burdensome requirement that
small publicly-held corporations, headquartered or with
transfer agents outside of New Jersey, keep duplicate
shareholder records.

Subsection 14A:5-28(3) has been amended to add the

words ‘‘or series.”’

90. N.J. S. 14A:5-29 is amended to read as follows:
144:5-29 Preemptive rights.

(1) Bxcept as otherwise provided in the certificate of incorpora-
tion, & corporation may issue or deliver unissued or treasury
shares, or option rights, or obligations or other sceurities having
conversion or option rights, without first offering them {o existing
sharcholders.

(2) The preempti
mon law, of sharcho
offective date of this act shall not
14A :5-20¢(1). Any such corporation may a
lLolders’ preemptive rights by an amendinent of

ve rights, whether created by statute or com-
lders of corporations organized prior to the
be affected by subsection
lter or abolish its share-
its certificate of

incorporation.

(3) If a corporation organized after
ects to grant its sharcholders preen
his subsection,

the effective date of this
yplive rights, such rights
shall be as provided wn & except as otherwise pro-
vided ii the eertificate of incorporation. Such an clection may be
made by staling in the cerlificate of incorporation that ““The
sharcholders shall have preemptive rights.”” The effect of the in-
cusion of such a statcment shall be as follows:

or cash of shares, or options to purchase
held by a shareholder, the

act el

(a} Upon the issie f

shares, of the same class as thosc
sharcholder shall have « preemptive right to acquire a pro rata
portion of such shares or options so issued according to the
number of shares of such class held by him. Such preemptive
yight shall extend fo unissued shares and to treasury shares.
It chall aleo eatend to shares, obligations or other securities,
howerer deseribed, which are convertible into shares of the
ass as those held by the shareholder. .
Ler securifies of the corporation
which are subject to precmplive rights as herein provided shall
wol be deewed to be issuved for cash within the meaning of this
section if cash constibwtes only a part of the consideration re-
ceived by the corporation.

sanme cl
(L) Shares, obligations or ot
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(¢) A shareholder nay waive his pre
of a preemptive right : b
binding upon the si
out consideration.

emptive right; a waie

waive ; a waiver
! ,]u ;zen (zmd(:?bcanl by a writing, shall be
starcholder notwithstanding it is giwen with

(d) No sharcholder shall have a preemptive

shares, obligations or other securitie i Tuire

s as herein provided, which

(i) are issued pursuant to g plan of

SOZi(](d{Oql). merager or con-

(1) areissued pursuant to Subs

ter 8 of this act; cction 144.:7-7(2) or Chap-

(1) are issue

1o \012.9)'2 N : ;. l -
. . o AR conye < 9y ! 1. 1] ) 1

granted by the corporation :

(iv) are issue @
proved by « (}i::{’ii !)/j!]:ﬁumz(f ifo a plan of reorganization ap
ored by reuant to ] > is S _
The miten ottt 1 « statute of this State or of
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of such preemptive rights, be issued, sold, or optioned to such
person or persons as the board may determine, at a price not
less tham that at which they were offered to such shareholders.
Any such shares, obligations or other securities not so issued,
sold or optioned during such one-yedar period, shall at the ex-
piration of such period agan be subject to preemptive rights

of shareholders.

COMMISSIONERS’ COMMENT—1972

This section has been amended by adding a new sub-
section 14A :5-29(3), which sets out a formulation of
preemptive rights for corporations which elect to grant
their shareholders such rights. The purpose of the
amendment is to simplify the drafting problems con-
fronting corporations—typically, closely-held corpora-
tions—which wish to grant shareholders preemptive
rights. It sets out a thoroueh statutory formulation of
the nature of such rights which will be applicable if the
certificate of incorporation merely provides “‘The share-
holders of the corporation shall have premptive rights.”
The statutory formula, of course, may be modified by an
appropriate provision in the certificate of incorporation.

.The statutory formulation of preemptive rights sct
forth in subsection 14A :5-29(3) 1s not intended by the
Commission to be a statement of what constitutes pre-
emptive rights under prior statutes or at common law.
For example, if the corporation elects to have preemp-
tive rights under this formulation, paragraph
14A:5-29(3) (a) provides that the right shall be ap-
plicable to treasury shares. The Commission 1s aware
that the courts have generally held that treasury shares
are not subjeet to preemptive rights. See Borg v. Inter-
national Silver Co., 11 F. 2d 143, 146 (S.D. N.Y.),
affirmed 11 F. 2d 147, 151 (2d Cir. 1923).

The provisions of subsection 14A :5-29(3) are derived
in substantial part from the New York Business
Corporation Law. N.Y.B.C.L. § 622.

91. N.J. Q. 14A :6-1 is amended to read as follows:

14A:6-1 Board of directors.

The business and affairs of a corporation shall be managed by
is board, except as in this act or in its certificate of incorporation
otherwise provided. Directors shall be at least [21] 18 vears of age
and need not be United States citizens or residents of this State
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or shareholders of the corporation unless the cortificate of incor-
poration or by-laws so require. The certificate of incorporation
or by-laws may prescribe other qualifications for directors.

COMMISSIONERS’ COMM ENT—z1972

This section has been amended to cha
qualification of a director from 21 to 18.
to N. J. S. 14A:9-¢

nge the age
See Comment

22. N. J. S. 144 :6-9 ig amended to read as
14A:6-2 Number of directors.

[The number of directors of a corporation shall be not less than
three, exeept that in cases where all the shares with voting powers
of a corporation are owned beneficially and of record by either one
or two shareholders, the number of directors may be less than three
but not less than the number of sharcholders.] The board of di-
rectors of a corporation shall consist of one or more members.
Subject [to such limitation and] to any provisions contained in
the certificate of meorporation, the by-laws shall specify the num-
ber of directors, or that the number of directors shall not be less
than a stated mininmun nor more than a stated maximum, with the
actual number to he defermined iy the manner preseribed in the
by-laws, exeept as to the nmuber constituting the first hoard.

COMMISSIONERS’ COM MENT—1972

The amendment to this section, permitting the board
of divectors in all cases to consist of only one member, is
a departure from prior law. Unti] September of 1968,
New Jersey corporation law had required without execep-
tion that the hoard consist of three or more members.
RS, 14:7-1. An amendment adopted at that time, and
carried over into the B.C.AL, permitted corporations
with less than three shareholders to have a lesser
number of members of the hoard but not less than the

number of sharcholders, I, 1968, ¢. 263, §2; N.J.S.
144 :6-2.

Both the Model Act and the Delaware Act have been
recently amended to permit a single-member board in
all cases. Model Act §36 (rev. 1969); Del. G.C.L.
$141(h). In following this change to the Model Act, it
was the opinion of the Commission that, although in
many cases it may be umvise as a matter of corporate
policy to grant to a single person the management
powers of a corporation, there undoubtedly are and will
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COMMISSIONERS’ COMMENT—1972

Paragraph 14A :6-8(1) (b) has been amended to make
clear the interrelationship between this paragraph and
cubsection 14A :6-8(2). A similar change has been made
to the Delaware Act. Del. G.C.L, § 144(a)(1). This
paragraph has also been changed to permit a unanimous
consent of the board to be used to authorize or approve

a contract or transaction in which some directors have a

conflicting interest, provided at least one director so

consenting is disinterested.
25. N.J.S.14A:6-9 1s amended to read as follows:

14A:6-9 Executive committee; other committees.
(1) 1f the certificate of incorporation or the by-laws so provide,
the hourd, by resolution adopted by a wmajority of the enfire board,
nay appoint fromw among its monhers an execntive committee and
one or more other committees, cach of whiclhi shall have one or
more members, To the extent provided in such rezolution, or in
the certificate of incorporation or iu the by-laws, each such com-
mittee shail have and may exercise all the authority of the board,
except that no such committee shall
(a) malke, alter or repeal any byv-law of the corporation:
(h) elect or appoint any director, oy remove any officer or
director;

(¢) snbmit to sharcho
holders’ approval; or

(d) amend or repeal any resolution ther
the board which by its terms is amendable or repealable o

by the board.
(2) The board, by resolution adopted by a majorl

lders any action that requires share-

ctofore adopted by
nly

ty of the entire

board may,
(a) fill any vacancy in any such committee;
1¢ or more directors to serve as alternate mem-

to act in the absence or disability of
with all the powers of such

(b) appoint o1
bers of any such committee,
members of any such committee
absent or disabled members;

(¢) abolish any such committee at its pleasure; and
(d) remove any director from membership on such committee
at any time, with or without cause.
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(3) Actions taken at a meeting of any such committee shall be
reported to the board at its next weeting following sueh comunittee
mecting; exeept that, when the meceting of the board is held within
2 days after the commmnittee meeting, such report shall, if not made
at the first meeting, he made to the board at its second meeting
following such committee niceting.

(4) The designation of any sueh committee and the delegation
thereto of authority shall not operate to relieve the board, or any
member thereof, of any responsibility imposed by law.

COMMISSIONERS’ COMMENT—1972

Subsection 144 :6-9(1) was amended by e. 394, 1.,
1971, to permit a committee to consist of one member;
previously, this section required three members. The
Commission concurs with this change. See amendment
and accompanying comment to section 14A :6-2, permit-
ting the board to consist of one member. Title 14 did
not speeity a minimum numbey of members for an execn-
tive committee, R. S 14:7+. Delaware amended its
statute in 1969 to change the requirement from fwo
niembers to one member, Del, G.C.L. §141 (¢). The
Model Aet does not speeify @ minimum number of
members, Model Aet S 2 (rev. 1969).

Paragraph 14A:6-9(1) (d) has been amended so as to
permit a corporation to allow a committee of the hoard
to amend or repeal resolutions adopted by the board ox-
cept where such resolutions by thelr own terms are not
amendable or repealable by a committee.

26. N.J.S. 144 :6-11 is amended to read as tollows
14A:6-11

A corporation way lend money to, oy Qu
of, or otherwise assist, any officer or othep cmplovee of the cor-
poration or of any subsidiary, whenever, in the Judgnient of the
directors, such Joan, guarantee or asgistaee mavy 1‘<:*118011£1])1§‘ be
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tor of the corporation, creent pursuant to g plan adopted Dy the
sharcholders in accordance with e provisions of Clhapter s of
this act. nnless such Joan, guarantee or assixtance is authorized
by the certificate of meorporation or a Dyv-law adopted by the
sharcholders, and then only when anthorized by a majority of
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" e any 1ncon-
This section has been amended to 1el{novite (Clilgal‘ con-
sisfeney with Chapter 8 and to ma.xgd clear that
¢ nay be made to emplovees for the purp se of
10(}113' D(l)' }crhem to purchase shares of the cmpoll)a on s
e‘tlflcl'lll?Dlle Commission was concerned that suezzoof o
STOCK. ; ] . - ‘
lﬁx :7-3(1) might be read to prohibit the g)h(l)gecorpom_
an fr ine used to purchase shaves o ‘ -
g Om})el'no the grant of the loan and the purchase
jon’s stoek simee gr an
f)lfortlhz S;Etock could be viewed as a single step.

97. N. J. 8. 14A:6-12 is amended to read as follows:
i i i ases.
- 6- iability of directors in certain cases. . ) o woon
14Ai6 1? 1L;zl(iition to any other liabilitics imposed by 1ancm~}in
. of N i g -ote T co
d'( ()tom of u corporation, directors who vote for, o ,
llvo . . ) 3 ay « 3 1
any of the following corporate actions f
| v - istribution o
(a) the deelaration of any dividend 1or otho.r .dljtr(l)]glthis o
o l - » Provisions his «
share s contrary to the provis ' .
sets to the sharcholders ¢o 3 the p) b et
af ii?ltrwrv to anv restrictions contained in the certifice
or ¢ ary . A
incorporation; '
: ntrary to
(b) the purchase of the shares of the cmporatlo? 'c)(zions v
the provisions of this act or contrary to any restrict
tained in the certificate of incorporation; N
( share T ing or after
(c¢) the distribution of assets to shaleholdgls duungdo amer
dissolution of the corporation without payn(lig'i' Obl'l‘i‘ eq (ftho
oviding t mown debts igations and liabilifies o /
0vi for, all known debts, oblig ' of
o, ¢ ir s shall be liable only to the
‘porati except that the directors she
corporation, excel ctol . Lo ony to e
* tr nd to the ex
* ralue of assets so distributed a .
extent of the value 50 dist wd fo th { that
h debts, obligations and liabilities of the corporation are 1
the ‘paid, di barred by statute or otherwise;
thereafter paid, discharged, or bar \

ol




(d) the complete Liguidation of the corporation and distriby
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30, N.J. S. 14A:7-2 is amended to read as follows:

14A:7-2 Issuance of shares in classes and series board action.

(1) The division of shares into classes and into series within
any class ov classes, the determination of the designation and the
anmber of shares of any class or series, the determination of the
relative rights, prefevences and limitations of the shares of any
class or serics, and any or all of such divisions and determinations,
may be acconplished by the origimal certificate of ineorporalion
or may be accomplished by an amendment or amendments thereto.
Sueh an amendment may be made by any proecdure to amend the
certificate of incorporation provided for in Chapter 9 of this act
or as provided in subsection 14A:7-2(2).

(2) Such an amendment may be made by action of the board if
the certificate of incorporation authorizes the board to [take such
action] meakee such divisions and deteriminations. Unless other-
wise provided in the certificate of incorporation, authority granted
to the bonrd to determine the number of shares of any class or
series shall he deemed to include the power to inerease the nmnber
of shares of such class or series previouxly determined by it and
to decrease sueh previously determined nmnber of shares 1o a
aumber not less than that of the sharves then outstanding. Tpon
anv such decrease, the atfected shaves ~hall continue as part of
the authorized shares and shall have such designation and suech
relative rights, preferences and limitations as they had bheforve
the honrd fivst acted to include them in such elass or sevies. Unless
otherwize provided in the certificate of fucorporation, authority
granted to the board to determine the relative rights and prefer-
cnces of any elass or sevies shall be deemed to include the power
to determine relative rights and preferences which are prior or
subordinate to, o equal with, the shares of any ofher class or
series, whoether or not such other shaves are issued and outstand-
ing at the time when the boavd acts to determine sueh relative
vights and preferences. The cevtilieate of incorporation may au-
thorize the board to e¢hange the designation or number of shares,
or the relative rights, preferences and lmitations of the shares,
of anv theretofore established class or series no shares of which

~

have been issued.

(3) Whenever the board acts under subseetion 14A:7-2(2) it
shall adopt a resolution setting forth its actions and stating the
designation and nunber of shaves, and the relative rights, pref
arences and limitations of the shares, of each class and series
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- incorporation. Subscriptions for shares, whether made before or

after the organization of a corporation, shall be accepted or re-
jected by the board, unless the certificate of incorporation or the
by-laws require action by the shareholders.

(2) A subscription agreement, whether made before or after the

' formation of a corporation, shall not be enforceable unless it satis-

fies the requirements provided in N. J. S. § 12A :8-319 with respect
to a contract for the sale of securities.

(3) A subscriber shall not become a holder of any shares for
which the full consideration [to be received by the corporation] has
not been paid. Unless otherwise provided by the subseription
agreement

(a) any payment made by the subseriber, in accordance with
the subscription agreement or as called for by the board, shall
be applied to pay the full consideration [to be received by the
corporation] for as many whole shares as possible and any re-
maining balance of such payment shall be applied as part pay-
ment of a share;

(b) a share certificate shall be registered in the name of the
subseriber for the number of shares so paid for in full; and

(¢) the corporation shall be entitled to retain such share cer-
tificate as security for the performance by the subscriber of his
obligations under the subseription agreement and subject to the
power of sale or rescission upon default provided in paragraphs
14A:7-3(5) (b) and 14A:7-3(5) (e¢).

(4) Unless otherwise provided by the subscription agreement

(a) subscriptions for shares, whether made before or after the
organization of a corporation, shall be paid in full at such time,
or in such installments and at such times, as shall be determined
by the board;

(b) any call made by the board for pavment on subseriptions
shall be uniform as to all shares of the same class or as to all
shares of the same series, as the case may be; -

(¢) all such calls for payments on subseriptions shall be upon
30 days’ notice thereof and of the time and place of payment,
which notice shall be given personally or by registered or certi-
fied mail.
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amount due or its damages. The subscription agreement may limit
the rights and remedies of the corporation set forth in subsection
144:7-3(5), and may add to them so far as is consistent with the

- preceding sentence.

which a portion of the shares subseribed for have been issued and
in which the corporation retains a security interest, as provided in

it may pro. subsection 14A:7-3(3), shall effect the cancellation of such shares.

(6) The rescission by the corporation of a subseription under

(7) A contract made with a corporation to purchase its shares,
whether shares to be issued or treasury shares, is a subscription
agreement and not an executory contract to purchase shaves, unless

otherwise provided in the agreement.

COMMISSIONERS COMMENT—1972

Subsection 14A:7-3(3) has been amended to remove
any implication that the consideration paid by the sub-
seriber for shares must be paid directly to the issuing
corporation. The Commission recognized that in some
cases 1t may be desirable for the consideration to be
paid to a wholly-owned subsidiary of the issuer, rather
than directly to the issuer. Although the Commission
was of the view that receipt of the consideration by the
subsidiary would be held to constitute receipt by the
parent corporation, it nevertheless considered it desir-
able to clarify the statute on this point.

32. N. J. S, 14A:7-5 is amended to read as follows:
14A:7-5 Payment for shares.

(1) Subject to any restrictions contained in the certificate of
incorporation, the consideration for the issuance of shares mav
be paid, in whole or in part, in money, in real property, in tangible
or intangible personal property, including stock of another cor-
poration, or in lahor or services actually performed for the corpo-
ration or in its formation. Neither obligations of the subscriber
nor any future services shall constitute payment or part payment
for the issuance of shaves of the corporation.

(2) When payment of the full consideration for which shares
are to be issued is [received by the corporation] mdde, the sub-
scriber shall thereupon become entitled to all the rights and privi-
leges of a holder of such shares, including the registration in his
name of a certificate representing them, and such shares shall be

fully paid and nonassessable.

(o}
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COMMISSIONERS’ COMMENT—1972

The amendment of subsection 14A:7-5(1) 1s for the
purpose of clarification. Section 19 of the Model Act has
been amended in the same manner.

The change in subsection 14A:7-5(2) is to remove
anyv implication that the consideration paid by the sub-
sceriber for shares must be paid directly to the issuing

corporation. See Comment on amendment of subsec-
tion 14A:7-3(3).

Note the qualification to subsection 14A:7-5(1), per-
mitting the proceeds of loans to employees to be applied
to stock purchases, provided in section 14A :6-11.

33. N.J.S.14A:7-6 is amended to read as follows:
14A:7-6 Redcemable shares.

(1) A corporation may provide in its certificate of incorporation
for one or more classes or series of shares which are redeemable,
in whole or in part, at the option of the corporation in cash, its

bonds or other property, at such price or prices, within such !

period or periods, and under such conditions as are stated in the
certificate of incorporation. [If so provided in its certificate of
Incorporation, a corporation may create a] 4 sinking fund may

be created for the redemption of any class or series of redeemable
shares.

(2) A corporation which is an open-end investment company,
as defined in an Act of Congress entitled “‘Investment Company
Act of 1940, as amended or supplemented, or any act adopted
in substitution therefor, may, if its certificate of incorporation so
provides and upon compliance with that act, issue shares which
are redeemable at the option of the holder at a price approxi-
mately equal to the shares” proportionate interest in the net assets

of the corporation, and a shareholder may compel redemption of
such shares in accordance with their terms,

(3) A corporation may provide, in its original certificate of
incorporation or by an amendment approved by unanimous vote
of the shareholders, for one or more classes or series of shares
which are redeemable, in whole or in part, at the option of the
shareholder. Subject to the rvestrictions imposed by section
14A.:7-16, such shares may be redeemable in cash, bonds of the
corporation or other property, at sueh price or prices, within
such period or periods and under such conditions as are stated
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COMMISSIONERS’ COMMENT—1972

Subsection 14A:7-7(2) has been amended to cla_rify
the circumstances under which share rights or options
may be issued to directors, officers or employees without

using a plan adopted pursuant to Chapter 8.
35. N.J.S.14A:7-8 is amended to read as follows:

14A:7-8 Determination of amount of stated capital,
(1) The consideration received by a corporation upon the is-
suance of shares having a par value shall constitute stated capital

to the extent of the par value and the excess, if any, shall eonstitute

eapital surplus.

(2) The consideration received by a corporation upon the is-
suance of shares without par value shall constitute stated capital
mless, [at the time of] prior to or within 60 days after the issu-
ance of such sharces, the board shall allocate a portion of such
consideration to capital surplus. No such allocation shall be made
of any portion of the consideration for the issue of shares without
par value which is fixed by the shareholders pursuant to a right
reserved in the certificate of incorporation, unless such allocation
is authorized by a vote of the shareholders, nor shall such alloca-
tion be made contrary to any restrictions contained in the certifi-

cate of incorporation.

(3) If shares have been or shall be issued by a corporation in
merger or consolidation or in acquisition of all or substantially
all of the outstanding shares or of the property and assets of
another corporation, whether domestic or foreign, any amount that
would otherwise constitute capital surplus under the foregoing
provisions of this section may instead be allocated to earned sur-
plus by the board of the issuing corporation except that its aggre-
cate carned surplus shall not exceed the sum of the earned
surpluses of the issuing corporation and of all other corporations,
domestic or foreign, that were merged or consolidated or of which

the shares or assets were acquired.

(4) The stated capital of a corporation may be increased from
time to time by resolution of the board dirceting that all or a part
of the surplus of the eorporation be transferred to stated capital.
The board may direct that the amount so transferred shall be stated
capital in respect to any designated class or series of shares.
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COMMISSIONERS COMMENT—1972

Subsection 14A:7-8(2) has been modified to permit
allocations to capital surplus at any time prior to or
within sixty days after the actual issuance of the shares.

36. N. J. S. 14A.:7-11 is amended to read as follows:
14A:7-11

Certificates representing shares.

(1) The shares of a corporation shall be represented by certifi-
cates signed by, or in the name of the corporation by, the chairman 3
or vice-chairman of the board, or the president or a vice-president, 1
and by the treasurer or an assistant treasurer, or the secretary §
or an assistant seeretary of the corporation and may be scaled §
with the scal of the corporation or a faesimile thereof. If the §

certificate is countersigned by a transfer agent or registrar, who

is not an officer or emplovee of the corporation, any and all other §
signatures may be facsimiles. In case any officer, transfer agent §
or registrar who has signed or whose facsimile signature has been 3
placed upon such certificate shall have ceased to be such officer,
transfer agent, or registrar before such certificate 1s 1ssued, it may -

be issued by the corporation with the same effect as if he were ¥

such officer, transfer agent or registrar at the date of its issue.

(2) Kvery share certificate delivered after the effective date of
this act by a corporation which is authorized to issue shares of

more than one class shall set forth upon the face or back of the
certificate, a full statement

(a) of the designations, relative rights, preferences and lim-
itations of the shares of cach class and series authorized to be
issued, so far as the same have been determined, and

(b) of the authority of the board to divide the shares into
classes or series and to determine and change the relative rights,
preferences and limitations of any class ov series, or

shall set forth that the corporation will furnish to any shareholder,
upon request and without charge, such a full statement,

(3) Each certificate represcuting shares shall state upon the
face thercof

(a) that the corporation is organized under the laws of this
State;

{b) the name of the person to whom issued; and

(e) the number and class of shares, and the designation of
the series, if any, which such certificate represents.
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37. N.J.S 14A:7-131s amended to read as follows:
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Section 144 :7-13
- 2(~13 has beey i
use of fract: R 1 modified t T o i
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Act and g U afford inereageq flexibility, 7 eves that
Mode] e Delaware Act are s .1 Y. The Model
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38. N. J. 8. 14A:71

14A:7. . .
(1) IZI Share divisions and combinationg
corporation ,
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shares will he iﬁcreased the .nlnrn 2¢1 of authorized but(1 i
older appy lereby, in cithep ‘hi [ hosued
R L L e
alone is authovine g ’tol ffA :9-3. In any case in Whichbth SECUOH
have authority 1o effect a combination or division iet Oﬁlrld
of 'incorporati(;n toS 1211,1
ares, increase op decrease
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orized shar X
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. on or combingt; .
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(a) the name of the corporation -
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solution ap-

]z;hloln will not adverselv affect
olders ing
rs of outstanding shareg

of any class or series and will not, except as permitted by sub-
section 14A:7-15.1(5), increase the number of authorized but

unissued shares;

(d) the class or series and number of shares thereof subject
to the division or combination and the number of shares into
which they are to be divided or combined;

(e) any amendment of the certificate of incorporation in con-
nection with the division or combination, or that no amendment

is being made; and

(f) if the division or combination is to become effective at a
time subsequent to the time of filing, the date, which may not
exceed 30 days from the date of filing, when the same is to
become effective.

(4) If a division or combination is effected by action of the
board and shareholders, there shall be executed on behalf of the
corporation and flled in the office of the Secretary of State a cer-
tificate of amendment as provided in subsection 14A :94(3), which
certificate shall set forth, in addition to all information required
by said subsection, the information required by paragraph
14A:7-15.1(3) (d).

(5) Upon a combination becoming effective, the authorized
shares of the class or series subject thereto shall be reduced by
the number by which the issued shares of such class or series were
reduced as a result of the combination unless the certificate of
incorporation otherwise provides or the combination was approved
by the sharcholders in accordance with subsection 14A :9-2(4) and
section 14A :9-3.

(6) Nothing herein shall be deemed to prevent the corporation
from increasing or decreasing its stated capital as permitted by
this act in connection with any division or combination effected

pursuant to this section.

COMMISSIONERS’> COMMENT—1972

A new section 14A:7-15.1 has been added to clarify”
the procedure for effecting share divisions (stock splits)
and share combinations (reverse stock splits).

The section provides that the board of directors alone
may effect a division or combination of shares where the
rights or preferences of holders of outstanding shares
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will not be . ‘8
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corporation otherwse g

number . otherwise provide

Combine;fjgthe lauthlolzj-lzed shares of the ollaqs‘;;ws, the

' S reduced by g 1ass or serieg

by wliich tha . Y an amount equal to

1-321 ich the issue( shares of sych (clhszs fthe munber
veed by the combination ¢ Y Or series are
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39. N. J. 8. A T-17 is amended to read as follows
.
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(1) Every divi
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I 1nable.
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(2) A corporation which applies any part or all of its eapital

surplus to the reduction or elimination of any deficit in its earned
surplus, as permitted by subsection 14A:7-20(3), shall disclose
such application in [each} the next financial statement covering

the period in which such application is made that is furnished by
the corporation to [any of] all its shareholders, or, if practicable,
in the first notice of dividend or share distribution that is fur-
nished to holders of each class or series of its shares between the
date of such application and the next such financial statement,
end in any event to all its shareholders within [6] 16 months of the

date of such application.
(3) Failure of the corporation to comply in good faith with the
provisions of this section shall make it liable for any damage

sustained by any shareholder in consequence thereof.

COMMISSIONERS’ COMMENT—1972

Subsection 14A :7-17(2) has been amended to require
that any application of capital surplus to a deficit in
earned surplus be disclosed to the shareholders in the
next finaneial statement covering the period in which
such application is made or at the time of the next
dividend payment, if sooner, but in any event within 16
months after the date of such application. This subsce-
tion, as amended, follows seetion 517(a) (4) of the New
York Business Corporation Law except that the outside
limit for notification to the shareholders has been en-
larged from 6 to 16 months in order to permit inclusion
of the required notice in an annual report to the share-

holders.
40. N.J.S.14A:7-18 is amended to read as follows:

14A:7-18 Cancellalion of reacquired shares.
(1) When shares of a corporation are reacquired out of stated

capital or by their conversion into other shares of the corporation,
the reacquisition shall effect their cancellation. When shares of
a corporation are otherwise reacquired by it, the corporation may
retain them as treasury shares or may cancel them by resolution
of the board. In all cases of cancellation, except that of converted
shares, a statement of cancellation shall be filed as provided in
[this section] swubsection 144:7-18(2). Upon their cancellation,

reacquired shares shall be restored to the status of authorized

but unissued shares, unless the certificate of incorporation, or the
? Kl . . l ’ -

plan of merger or consolidation in the case of shares acquired
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by the corporation pursnant to Chapter 11 of this act, provides
that such shares shall not be reissued, in which case the filing of
the statement of cancellation, pursuant to a resolution of the board,
shall constitute an amendment to the certificate of incorporation

and shall reduce the authorized number of shares by the number
of shares so cancelled.

(2) The statement of cancellation shall be executed on behalf
of the corporation and filed in the office of the Sccretary of State
not later than 30 davs after the cancellation of the reacquired
shares. The statement shall set forth:

(a) the name of the corporation;

(b) the number of shares cancelled, itemized by classes and
series, and if cancelled shares were not reacquired out of stated
capital or by their conversion into other shares of the corpora-

tion, the date of adoption of the resolution of the board can-
celling such shares;

(c) the aggregate number of issued shares, itemized by
classes and =cries, after giving effeet to such cancellation;

(d) the amount, expressed in dollars, of the stated capital of
the corporation after giving cffect to such cancellation;

(e) if the certificate of incorporation, or the plan of merger
or consolidation 1 the case of shares acquired hy the corporation

pursnant to Chapter 11 of this aet, provides that the cancelled
shares shall not be reissued

(1) that the certificate of incorporation is amended pursuant
to a resolution of the board by decreasing the aggregate num-

ber of sharcs which the corporation is anthorized to issue by
the number of shares eancelled, and

(ii) the number of sharcs which the corporation has au-

thority to issue, itemized by classes and series, after giving
effeet to such cancellation; and

(f) if <harcholder approval is required by subsection
14A:7-158(3) for a reduction of the stated capital of the corpo-
ration, a statement of the date of approval by the shareholders,
[the numiber of sharves outstanding,] the number of shaves en-
titled to vote thercon, and the number of shares voted for and
against the reduction of the stated capital, vespectively; and, if
any class or series of shaves is entitled to vote thercon as a class,
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COMMISSIONERS’ COMMENT—1972

8(1) has been amended for pur-
: oid any ncon-

-

bscetion 14A:7-1 .
poizs) of clarification and 11 orc}elistoé)av
sistencies with subsection 14A :7-18(4).

5 : 1ed to delete
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Subsection 14A:7—18(3) has been amended to male it
clear that theye 1S no necessily to aseertain the stated
capital originally allocated to each share at the time of
its issuance in order to determine the amount of reduc-
tion of stated capital attributable to cancellation of
shares. The Commission felt that, for the purpose of de-
termining the stated capital represented by eacly share,
all shares of 5 particular class oy series should be con-

sidered fungible,
Subsection 14A:7-18(4) has been modified to relieve

corporations of the burden of filing numeroys statements

of cancellation where shares are continually being con-
verted,

41. N.J. S, 14A:7-19 i3 amended to read ag follows:
14A:7.19 Reduction of stated capital by board action,

(1) Unless otherwise provided in the certificate of Ineorporation
and subject to t]e provisions of subsections 144 7-19(3), 144 :7_19
(4) and 1-1;:&:7—19(5), a reduction of stated capital of & corpora-
tion, where such reduction Lis not accompanied by any action re.

quiring] does not require an amendment of the certificate of in. |

corporation and is not accompanied hy o cancellation of shares, may
be made by resolution of the board setting forth the amount of
the proposed reduction, the manner in which tle reduction sha]

be effected ang the date upon which the reduction shall become
effective,

(2) A statement of such reduction shall be ¢xecuted on hehalf
of the corporation and filed in the office of the Seeretary of State
not later than 80 days after the cifective date of the reduction.
Such statement shall set forty

(a) the name of the corporation;

(b) a statement of t]e amount of the reduction,
i whicl such reduction g effeeied, and the
in dollav, of stated capital of t1e corporation
to such reduction; ang

the manner
amount, expressed
after giving effect

(c) if sharcholder approval is required for g reduction of the
stated capita] of the corporation, a statement of the date of ap-
broval by the shm'oholdors, Lthe number of shares outstanding,]J
the number of shares entitleq to vote thercon, and the number
of shares voted for and against the reduction of the stated capi-
tal, respeetively; ang, it any class or serieg of shares is entitleq

2
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2
COMMISSIONERS’ COMMENT—1972 N
he changes to section 14A :7-19 are 1nte11i1e§1();111]<§igdl
toTc;z?l“(ify the language used and to effec :
corrections. N
42. N. J. S. 14A:8-1 is amended to read as follows:

Empl benefit plans.
;ZKOSYf; Employee benefit plans. ibed in section
' : » prescribed in se
tion may, in the manner p ' its expense
“-)8}5 (;2:51;)]1;2]1 and carry out wholly or palgy (?t%tlt:f (;‘:)I;]e or
iiﬁj 'O;O or more of the following plans fozl?lliidf;w thoreof], as
11 emp! s [of the corporation or any subs A Aries
211 e{llpjlc(;z’: (Zlqe]%(@)ed and their families, dependents or beneficiari
ereina ned,

i i:n() f 16 i (;lil)ll‘. f 1‘1;8 S}laIe‘S
( ) p p ‘ . S N
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for the pu e, 1 i
' purpose, 1 stock i
por 4 51-0155 Sh, .ncludmg. stock option, stock
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con , ] 1 : , ether or
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. . L L . . ’
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O, anc (0] y
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"he n “emplovees™ as used j 1
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RS e Cs ; 1apter means
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, become disabled or died prior stabli :
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COMMISSIONERS COMM ENT—1972

The change made in subsocti
he ge ma subsection 14A :8-1(1) ig i
f;ileL‘ t']fo snnp]}fy the sentence structul{e )bl; lilrlltciﬁ*d%d
qecﬁl& llf de‘ﬁmt.lon of ““‘cmployees”’ set forth in élrl)b_
r:rom 11“]) ;}(:?ij(z])i XTcl;lo dg]oﬁon of the word “ot]{or’;
subsection 14N :8-1(2) corrects ’ in t
Pres e 1(2) correets an error in the
43. Section 12 of P, 1., 1969 ¢. 109

o rend ar o O (C. 14A:8-1.1) is amended

5 . . .
12. A corporation which on January 1 1969 w

Ing out or particip ot Ly carry

Sttty G bartic [21;1;? in (1111)1411 of a type described in New Jersev
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COMMISSIONERS' COM ENT—1972

N T(l‘lo purpose of this amendment
gnage which the Commission consi
No change in substance is intended

Ik

is to eliminate lan-
dered unnecessary.

rvice; life, sickness, |

4. N.J.S.14A :8-2 is amended to read as follows:
14A:8-2 Formnulation of plans; submission to shareholders in certain instances.
The board alone, by affirmative vote of a majority of directors
in office, may adopt any plan deseribed in section 14A :8-1 and may
include such provisions therein as the board may deem advisable;
provided that the approval of the shareholders shall be required
for the adoption of any plan which permits the use or issuance of
treasury shares or authorized but unissued shares, and shall also
be required for the adoption of any other plan if the certificate of
incorporation or the by-laws so provide. Nothing herein or
subsection 144 :7—7(2) shall be deemed to require shareholder ap-
proval for the issuance by a corporation of share options or rights
in substitution for outstanding options or rights issued by another
corporation prior to its merger or consolidation with, or the ac-
quisition of its shares or assets by, the corporation isswing such

substituted options or rights or its subsidiary.

COMMISSIONERS’ COMMENT—1972

The purpose of this addition is to make clear that
sharcholder approval is not required to authorize the
issuance of substituted stock options Ly a corporation
when it acquires another corporation having outstand-
ing stock options.

45. N. J. S. 14A :8-3 is amended to read as follows:

14A:8-3 Terms of plan; issuance of certificates.

[The approval by the shareholders of a] Every plan [for the
issue of rights or options to employees shall include approval of}
described in section 144 :6-1 providing for the sale or distribution
of shares shall specify the maximum number of shares, subject to
adjustment in the event of changes in the capital structure of the
corporation, which may be sold or distributed thereunder, and
shall include, or shall authorize the board or committee thereof
to fiz, the terms and conditions upon which [such rights or options]
shares are to be sold or distributed or options to purchase shares
are to be issued, such as, but without limitation thereto, any re-
strictions [upon the administration of] on the number of ghares
that eligible individuals may have the right to purchase or receive,
the method of administering the plan, the terms and conditions of
payment for shares in full or in installments, the issue of cer-
tificates for shares to be paid for in installments, any limitations
upon the transferability of such shares and the voting and dividend
rights to which the holders of such shares may be entitled, though
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(¢) any amendment made by the board to a plan which, nunder
section 14A :8-2, did not initially require shareholder approval,
shall require shareholder approval, if the effect of such amend-
ment is to include in the plan a provision, which if originally
included in the plan, would have required shareholder approval
of the plan.]

(a) any amendment made by the board to a plan which was
approved by the sharcholders in accordance with section
144 :8-2 shall be submilted to the shareholders for approval,
unless the board shall have determuncd that such amendment
will not result in a matertal mcrease in the cost of the plan to
the corporation; and

(b) any amendment made by the board to a plan which, under
section 144 :8-2, did not witially require shareholder approval,
shall require shareholder approval, if the effect of such amend-
ment 1s to wnclude i the plan a provision, which if originally
wcluded in the plan, would have required shareholder approval
of the plan.

(2) No amendment or termination of any swuch plan, whether
made by the board alone or by the board with the approval of the
shareholders, shall impair any rights which have accrued
under the plan or deprive any employee or beneficiary of the
employee of the equivalent i cash or other benefits of the con-
Irtbutions of the employce under the plan.

COMMISSIONFERS® COMMENT 1972

ﬂe£%?1if$1;€?£f rof thif tamgndment is to give greater
olity espect to the content of stoe i
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2 OT shareholder approval t contai
every term and condition upon + rhi lon granty o
be made to employees undgr th(‘a gfiln?pt1on srants may

46. N.J. S, 14A:8. 4 s amended to read

as follows :

14A4:8-4 Amendment or termination of plans

1) Unless otherwise provided 1o o, COMMISSIONERS’ COMMENT—1972

plan, the board
) may amend The purpose of this amendment is merely to make

Or terminate any plan described in section 14A:8-1 heretofore
: or

hereafter 0vi inatl
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&) M0 such amendent o lan described in section 14A :8-1 1s made by the board
g ) ame t or terminal all i i b i pr !
tights which Lo acormeq e T ]a ion shall impair any or by the board with the approval of the shareholders,
plovee ot honehot i enmmwe pfan or deprwe anyv em- no such amendment or termination may impair any
A ployee of the equivalent in cash rights which have acerued under the plan or deprive any

or oo A
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plan; and employee or beneficiary of the employee of the equiv-

alent in cash or other benefits of the contributions of

(b) any amenduent made by the board to a plan which the employee under the plan
: was .
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mployee under the
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Will not result in 5 material ill(;l'eftqe j(i " 1at such amendment (1) Before the organization meeting of the board, the incorpo-
ase in the cost of the plan to rators may amend the certificate of incorporation by complying

the corporation: and
with subsection 14A:9-4(1).
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(2) Amendment of the certificate
the board ig provided for ip subsection 144 4-3(1), subsection
141&:.’)—21(4), subscetion 14A:7’—2(4), subsection 14A:7-6(4), sub-
section 14A:7—9(4), subsection 14A:7—15.J.(5’), and  subsectiogg
14A:7—18(,1) and 14;&:1118(4).
Incorporation by action of the registereq agent {o change the
registered office s provided for in subsection 14 4-3(3).

(3) An amendment of the certificate of
to a plan of merger may
Chapter 10 of this act,

Ineorporation pursuant
be made in the manner provided ip

(4) All other amendments of the certifieate
shall be mada In the following manner :

(a) The board sliaj]
direct that it be
holders,

approve tle

submiitted to a vote at a meeting of the share-

(b) Written notice sctting forth the broposed amendment or
a summary of t}ie changes to be effected thereby shall be given
to each sharcholdey of record entitleq to vote thereop within the
time and in the mamer provided in thig act for the giving of
notice of meetings of shareholders.

(¢) At sueh meeting a yvote of shareholders entitled to vote
thereon shaly be taken on the proposed amendment, The pro-
posed amendment shall he adopted upon receiving the affirmative
vote of g majority of the votes cast by the holders of shares
entitled to vote thereon and, in addition, if any class or series
of shares ig entitied to vote thereon ag a class, the affirmative
vote of g majority of t]e votes cast in cach class vote; except
that, in the case of g corporation organized prior to the effective
date of this act, the proposed amendiment shall ho adopted upon
receiving the affirmative voto of two-thirds of the votes so cast,
The voting requirements of this section sha]] be subject to such
greater requirements as are provided in thie
amendments, or g may
Poration,

. 4A:5-12 4 corpora-
tion organizeq prior to the effective date of this act may adopt

1 voting requirements prescribed ip paragraph
14A :9-2(4) (c) by amendnment of itg certificate of Incorporation
adopted by the affirmative vote of two-thirds of the votes cast
by the holders of shares entitled to vote thereon,
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Cllfe('i o behtzil(l)i;orequired by the secetion of this act w
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0 | | ol 7 SCC
' 3 the amendment is made as prov 1de\(} Eiedsxgn petion
(0)9 I‘?f(ét)l; certificate of amendment shall be exec
iéltx]ie_c“orpc;ration and shall set forth

(a) the name of the corporation:

C (¢

holders; : number of
the number of shares outstanding, arlld] gl(e)f any class
1 , . are 3 S8
(d)q Entitlod to vote thereon, and if thel.s ]:rthe designation
sharei.. s are entitled fo vote thereon as alc) ffstg vote thereon of
or;ene; b(er of Foutstanding] shaves entitlec
and numbe S
each such class or series; ‘ inst such amend.
(e) the number of shares voted for and ag:;ll < (;1' series are
© ¢ 1 if the sharcs of anv class B §
rospeetively, and if the she C . res of each
mel'l‘:f 110?)2'00’[6 tlﬁéreon as a class, the number of sha
entitled to '
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such class anda series voted for and against such amendment,
respectively; }
(f) if such amendinent is intended to provide for an exchange,

reclassification or cancellation of issued shares, a statement of
the manner in which the same shall be effected; and »

(g) if, pursuant to subscction 14A:9-4(5), the amendment i8
to become effective at a {ime subsequent to the time of filing,
the date when the amendment is {o become effective.

(4) If such amendment is accompanied by a reduction of stated
capital, the corporation may also include in the certificate, at its:
discretion, in lien of a statement of reduction under section
14A :7-19, a statement of the amount of the reduetion, the manner
in which the reduction is effected, and the amount, expressed in

dollars, of stated capital of the corporation after giving effect to |

the reduction.

(5) Kach certiiicate of amendment of the certificate of ineor-

poration shall be filed in ihe oflice of the Secretary of State and
the amendment shall become effcetive upon the date of filing or
at such later tine, not to excced 30 days from the date of {filing,
as may be set forth in the certificate. If the certificate of amend-
ment ineludes a statement provided for in subsection 14A:9-4(4),

the stated capital shall be reduced when the amendiment becomes
effective,

COMMISSIONERS COMMENT—1972

Subscction 14A:9-4(3) has been modified to remove
the requirement that the certificate of amendment
include a statement of the number of shares outstanding.
The Commission believes that it is sufficient to require
only that the number of shares entitled to vote on the
amendment be set forth in the certificate.

49. N. J. S. 14A:9-5 is amended to read as follows:
14A:9-5 Restated certificate of incorporation.

(1) A corporation marx restate and integrate in a single certifi-
cate the provisions of its certificate of incorporation as theretofore
amended, including any provision cffected by a merger or con-

solidation and any further amendnments as may be adopted con-
currently with the restated certificate.

(2) If the proposed restated certificate merely restates and
integrates, but does not [further] substantively amend the cer-
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and also [further]
poration as theretofore .
e adopted in the following manner:
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h
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{a) the nume of the corporation -
h) t ' s /

(b) the date suel restated cortificate was adopted; and
(¢) if the restated certificate ’

by the sharebiolders, it shal] af Lof incorporation] was adopted
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 Subparagraph 14A :9-5(5) (e) (i) has been changed to
delete the requirement that the number of outstanding
shares be set forth in the certificate of adoption. A
similar change has been made 1n paragraph
14A:9-4(3) (d). The change 1in subparagraph
14A:9-5(5) (e) (iil) eliminates unnecessary references
to other paragraphs.

Subsecction 14A.:9-5(6) has been amended to make it
clear that a restated certificate supersedes the original
certificate of incorporation and all amendments to it and
that it may be separately certified as the certificate of

ineorporation.
50, N. J. 8. 14 A :9-6 is amended to read as follows:

14A:9-6 Abandonment of amendment or restated certificate.

Prior to the effective date of an amendment of the certificate
of incorporation or of a restated certificate for which shareholder
approval is required under the provisions of this act, such amend-
ment or such restated certificate may be abandoned pursuant to
provisions therefor, if any, set forth in the resolution of the share-
holders approving such amendment or such restated certificate or
i any resolution subsequently adopted by the shareholders. If
a certificate of amendment or a restated certificate has been filed
in the office of the Secrctary of State prior to such abandonment,
a certificate of abandonment shall be filed in the office of the Secre-
tary of State. The certificate shall state that the amendment or
the restated certificate has been abandoned in accordance with the
provisions therefor set forth in the resolution of the shareholders

[adopting such amendment].

COMMISSIONERS COMMENT—1972

This section has been modified to extend its applica-
tion to restated certificates and to permit the share-
holders to authorize the abandonment of an amendment,
or restated certificate of incorporation by a resolution
adopted subsequent to the reseclution approving the
amendment or restated certificate of incorporation.

51. N.J.S. 14A:10-1is amended to read as follows:

14A:10-1 Procedure for merger.

(1) Any two or more domestic corporations may merge into
one of such corporations pursuant to a plan of merger approved
in the manner provided in this act.
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(2) The board of each corporation shall approve a plan of

merger setting forth

{a) the names of the corporations proposing to merge, and
the name of the corporation into which they propose to merge,
which is hereinafter designated as the surviving corporation;

(b) the terms and conditions of the proposed merger, includ-
ing a statement of any amendments in the certificate of incor-
poration of the surviving corporation to be effected by such

merger;

(¢) the manner and basis of converting the shares of each,
[nerging] corporation into shares, obligations, or other seecur-

rities[, or obligations} of the surviving corporation or of any
other corporation or, in whole or in part, into cash or other prop-
erty[, or into cash or other consideration which may include
shares or other securities or obligations of a corporation not a
party to the merger, or into any combination thereof}; and

(d) such other provisions with respect to the proposed merger

as are deemed necessary or desirable.

COMMISSIONERS COMMENT—1972

Paragraph 14A:10-1(2) (¢) has been amended to
follow the wording of Section 71(c¢) of the Model Act.
No substantive change is intended.

52, N.J. 8. 14A:10-2 iz amended to read as follows:

14A:10-2 Procedure for consolidation.

(1) Any two or more domestie corporations may consolidate
into a new corporvation pursuant to a plan of consolidation ap-
proved in the manner provided in this act.

(2) The board of each corporation shall approve a plan of con-
solidation setting forth-

(a) the names of the corporations proposing to consolidate,
and the name of the new corporation into which they propose

to consolidate, which is hereinafter designated as the new cor-
poration;

(b) the terms and conditions of the proposed consolidation;

(c) the manner and basis of converting the shares of ecach
corporation info shaves, [other securitics, or} obligations or
other securities of the new corpovation, or [into cash or other
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(2) At each such mecting, a vote of the shareholders shall be
taken on the proposed plan of merger or consolidation. Such plan
shall be approved npon receiving the affirmative vole of a majority
of the votes cast by the holders of shares of each such corporation
entitled to vote thereon, and, in addition, if any class or series is
entitled to vote thereon as a class, the affirmative vote of a majority
of the votes cast in each class vote; except that, in the case of a
corporation organized prior to the effective date of this act, the
plan of merger or consolidation shall be approved upon receiving
the affirmative vote of two-thirds of the votes so cast. Any class
or scries of shares of any such corporation shall be entitled to
vote as a class if the plan of merger or consolidation, as the case
may be, contains any provision which, if contained in a proposed
amendment to the certificate of incorporation, would entitle such
class or series of shares to vote as a class unless such provision
is one which could be adopted by the board without shareholder
approval as referred to in subsection 14A:9-2(2)

The voting re-
quirements of this section shall be subject to such greater require-
ments as are provided in fthis act for speelfic amendments or as
may be provided in the certificate of incorporation.

(3) Subject to the provisions of seetion 14A :5-12, a corporation
organized prior to the effective date of this act may adopt the
majority voting requirements prescribed in subsection 14A :10-3(2)
by an amendment of its certificate of mcorporation adopted by

the affirmative vote of two-thirds of the votes cast by the holders
of shares entitled to vote thercon.

(4) Notwithstanding the provisions set forth in subsections
14A:10-3(1) and 14A:10-3(2), the approval of the sharcholders
of a surviving corporation shall not be required to authorize a
merger unless its certificate of tucorporation otherwise provides if

(a) the [agreement} plan of merger does not Fehange the
name or authorized shares or series of any class or otherwise
amend] make an amendment of the certificate of incorporation
of the surviving corporation which is required by the provisions
of this act to be approved by the shareholders; and

L(b) the authorized unissued shares and the treasury shares
of cach class and series of the surviving corporation to be issued
or delivered under the plan of merger do not exceed 15 per cent
of the shaves of each such elass or series of the surviving cor-

poration outstanding immediately prior to the effective date of
the merger.]
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54. N. J. S. 14A :10-4 1s amended 1o read as follows:

14A:10-4 Ceriificate of merger or consolidation.

(1) After approval of the plan of merger or consolidation, a

certificate of merger or a certificate of consolidationf, as the cass

may be,J shall be executed on behalf of each corporation. The
certificate shall set forth

(a) the plan of merger or the plan of consolidation;

(b) as {o each corporation whose sharcholders are entitled to
vote, the number of shares Loutstanding] entitied to vote thereon,
and, if the shares of any class or series are entitled to vote
thereon as a class, the designation and number of foutstanding]
shares entitled to vote therecon of each such elass or series;

(¢) as to each corporation whose shareholders are entitled
to vote, the number of shares voted for and against such plan,
respectively, and, if the shares of any class are entitled to vote

as a class, the number of shares of each such class or series voted

for and against such plan, respectively; and

(d) in the case of a merger governed by subsection 14A:10-3
(4), that the plan of merger was approved by the board of di-
rectors [without any vote of shareliolders] of the surviving cor-
poration and that no vote of the shareholders of the surviving

corporation was requirved because of the applicability of said
subsection; and

(¢) if, pursuant to subscetion 14A:10-4(2), the merger 1s to
bhecome effeetive at a time subscquent to the dale of filing with

the Secretary of State, the date when the merger is to become
effective.

(2) The executed origmnal and a copy of the certificate shall be
filed in the office of the Secretary of State and the merger or con-
solidation shall become effective upon the date of such filing or at
such later time, not to exceed 30 davs after the date of filing, as
may be set forth in the certificate. T'he Secretary of Stale shall

upon filmg forward the copy of the cevtificate to the Director of the
Division of Taration,
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Paragraph 14A:10-4(1) (b) has been modified to re-
quire that the certificate set forth the number of shares
entitled to vote, rather than the nnmber of outstanding
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each minority shareholder of record of each subsidiary corpor
tion, unless waived in writing, a copy or a summary of the p
of merger. The parent corporation shall also mail to each shar
holder who, under Chapter 11 of this act, is entitled to dissen,
statement informing such sharcholder that he has the right te
dissent and to be paid the fair value of his shares, [provided thaf
he files with the corporation, within 20 days after the mailing of
such copy or snmmary, a written demand for the fair value of his
shares as required by subsection 14A :11-2(4), and that he other-

wise complies with} and outlining briefly, with particular reference
to the time periods within which actions must be taken, the pro-,
cedures set forth in Chapter 11 of this act with which he must,

comply n order to assert and enforce such right,

(3) A certificate of merger shall be executed on behalf of the
parent corporation. The certificate shall set forth

(a) the plan of merger;

(b) the number of outstanding shares of each class and series
of each subsidiary corporation which is a party to the merger
and the number of such shares of each class and series owned
by the parent corporation;

(¢) if the parent corporation owns less than 1009 of the out-
standing shares of each subsidiary corporation, the date of the
mailing of a copy or a summary of the plan of merger to minority
shareholders of cach subsidiary corporation; or if all such share-
holders have waived such matling in writing, a-statement that
snch waiver has been obtained ; fand]

(d) if approval of the shareholders of the parent corporation
1¢ required by subseclion 14.4:10-5(6), the information as to such
corporalion required by paragraphs 144:10-4(1) (b) and
144:10-4(1) (¢); and

[(d)] (e) if, pursnant to subscction 14A:10-5(4), the merger
is to become effective at a time subseguent to the date of filing
with the Sceretary of State, the date when the merger is to be-
come effective.

(4) The execided original and a copy of the certificate shall be
filed in the office of the Seerctary of State and the merger shall
become effective upon the date of such filing or at such later tine,
not to exceed 30 days from the date of filing, as may be set forth in
the certificate. Z'he Secretary of State shall upon filing for:ward the
copy of the certificate to the Director of the Division of Taxation.
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26. N. J. § 14. - .
Miarion > 144 :10-7 is amended to yey as foll
(i ) .O Merger or consolidation of > rofows:
ne or more fOre

address, within or without this State, to which the Secretary
of State shall mail a copy of the process in such proceeding;

[ .Or .y > 2
corporatign. " 20 nlbn- Corporations ang one or
‘ 1erged or consolidated iy the followi
ollowing
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(111) an agreement by such foreign corporation that it will
promptly pay to the dissenting shareholders of any such do-
mestic corporation the amount, if anv, to which they shall be
entitled under the provisions of this act with respect to the

rights of dissenting shareholders.

(2) The provisions of subsection 14A :10-3(4) shall apply to a
merger in which the surviving corporation is a domestic corpo-

Zhall ‘comply with the provi.
merger or consolidation of

ration.

(3) If the surviving or new corporation is a domestic corpora-
tion, the effect of such merger or consolidation shall be the same
as in the case of the merger or consolidation of domestic corpora-
tions. If the surviving or new corporation is a foreign corporation,
the effect of such merger or consolidation shall be the same as in the
case of the merger or consolidation of domestic corporations except
insofar as the laws of the jurisdiction of incorporation of such
forcign corporation shall provide otherwise.

(6) Th 7
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(4) One or more foreign corporations and one or more domestic
corporations may be merged in the manner provided in section
14A :10-5 [if such merger is permitted by the laws of the jurisdie-
tion of incorporation of such foreign corporationT, provided that,
if the parent corporation is a foreign corporation, it shall, not-
withstanding the provisions of the laws of its jurisdicton of in-
corporation, comply with the provisions of subsection 14A :10-5(2)
with respect to notice to shareholders of any domestic subsidiary

¥ . . .
red by syh- corporation which is a party to the merger.
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The first sentence of subsection 14A:10-7(1) bhas
been amended to eliminate language which the Commis-
sion considered to he surplusace. No change of sub-
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Such notice shall include, or be accompanied by, a statement
 [that]

' (1) that such shareholders may elect either to accept the
offer or to dissent thervefrom and be paid the fair value of their
shares provided that they file with the acquiring corporation,
not later than [30] 20 days after the mailing of such written
notice, a written demand for the fair value of their shares as
required by subsection 14A:11-2(5), and otherwise comply
with the procedures set forth in Chapter 11 of this act; [and]}

(1) outlining briefly, with particular reference to the time
periods within which actions must be taken, the procedures set
forth in Chapter 11 of this act with which they must comply;
and

[(ii)]} (7} that if such shareholders do not make written
demand for the payment of the fair value of their shares [to
which the offer relates] within [theJ soid 20-day [30-day]
period [specified in subsection 14A:11-2(5)7], they shall be
deemed to have accepted the offer.

(4) Upon the filing of such certificate in the office of the Secre-

.tax'y of State as required by paragraph 14A:10-9(3) (a)

- (a) the acquiring corporation shall cause fo be issued to the
- holders of shares who have accepted or who are deemed to have
e accepted such offer pursuant to the provisions of paragraph
- 14A:10-9(3) (h) certificates for shares of the acquiring corpora-

tion to which they respectively are entitled;

(h) all shares in exchange for which shares of the acquiring
corporation arc so issued shall become the property of the ac-
quiring corporation, irrespective of whether the certificates for

" such shares have been surrendered for exchange, and the ac-

quiring corporation shall be entitled to have new certificates
registered in its name as the holder thereof; and

(e) the acquiring corporation, or a corporate fiduciary desig-
nated by it, shall hold in trust, for delivery to the persons en-
titled thereto, certificates for its shares registered in the names
of anv holders, other than shares of dissenting sharehotders,
who have not surrendered their shares for exchange in accord-
ance with the offer, and shall hold in trust, for payment to the
persons entitled thereto, any cash payable in lieu of fractional

shares,
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procedures with which they must comply to perfect their
rights as dissenters. See Comment on amendments to
sootion 14A:10-3. The period within which dissenters
must demand payment for their shares has been rednced
from 30 to 20 days to conform with subsections 14A:11-2
(3), (4) and (5). No other changes of substance are

intended.
58. N.J.S.14A :10-11 is amended to read as follows:

14A4:10-11 Sale or other disposition of assels other than in regular course of

business.
A sale, lease, exchange, or other disposition of all, or sub-

stantially all, the assets of a corporation, if not in the usual and
regular course of its business as conducted by such corporation,
may be made upon such terms and conditions and for such consid-
eration, which may consist in whole or in part of money or prop-
erty, real or personal, including shares, bonds or other securities
of any other corporation, domestic or foreign, as may be autho-

rized in the following manner:

(a) The board shall recommend such sale, lease, exchange,
or other disposition and direct that it be submitted to a vote

at a meeting of shareholders.

(1)

(b) Written notice shall be given no? less than 20 wor more
than 60 days before such meeting to each shareholder of record,
whether or not entitled to vote at such meeting], not less than
20 nor more than 60 days before such meeting], in the manner
provided in this act for the giving of notice of meetings of share-
holders. Such notice shall inelude, or shall be accompanied by

(1) a statement summarizing the principal terms of the pro-

posed transaction; and
(ii) a statement informing sharchol ders who, under Chapter
11 of this act, are entitled to dissent, that they have the right
to dissent and to be paid the fair value of their sharesf, pro-
vided that they file with the corporation before the taking of
the vote of the shareholders on such sale, lease, exchange or
other disposition, a written notice of dissent as required by
subsection 14A :11-2(1) and otherwise comply with} and out-
lining briefly, with particular reference to the tume periods
within which actions must be taken, the procedures set forth in
Chapter 11 of this act with which they must comply n order to
assert and enforce such right.
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to perfect their rights as dissenters. See Comment on
amendments to section 144 :10-3.

A new subscetion 14A:16-11(3) has heen added fio
clarify the original intent of the words ‘‘all, or snb-
stantially all, the assets’ in subsection 14A:10-11(1)
in cases where assets are disposed of by subsidiaries.

Correction to 1968 Comment. The third paragraph
of the Commissioners’ Comment —1968 should be dis-
regarded. If is not an accurate reflection of prior law.
See R. S. 14:3-5.

59. N. J. S. 14A:10-13 is added as follows:

14A:10-12 Shareholders® rights on other corporate acquisitions.
Sharcholders of a corporation which proposes to acquire, directly
or through a subsidiary, in exchange for its shares, obligations or
other securities, some or all of the outstanding shares of another
corporation, or some or all of the assets of a corporation, a business
trust, a business proprietorship or a business partnership, shall
have the same rights, if any, as they would if they were share-

holders of a surviving corporation in a merger

(a) to notiece of the proposed acquisition;

(b) to vote on the proposed acquisition; and

(¢) to dissent from the proposed acquisition and be paid the

fair value of their shares

if (i} the securities to be issued or delivered pursmant to such
acquisition are, or may be converted into, shares of the acquiring
corporation’s common stock and (i) the number of the acquiring
corporation’s common shares to be issued or delivered, plus those
initially issuable npon conversion or exchange of any other seeu-
rities to be issued or delivered, will exceed 40 pereent of the follow-
ing: the number of its common shares outstanding immediately
prior to the acquisition becoming effective plus the number of its
common shares, if any, initially issuable upon conversion or ex-
change of any other securities then outstanding.

COMMISSIONERS’ COMMENT 1972 .

This section is new. It eodifies the de {acto merger
doctrine articulated in dpplestein v, United Board &
Carton Corp., 60 N.J. Super. 333 (Ch. Div.), affirmed per
curiam, 33 N.J. 72 (1960), by granting to shareholders
the same rights they would have iy a mereer in the event
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of any acquisition Where the corpor
common stock exceeding 40 percent of the number of
shares of its common stock previously outstanding. The
Commission is of the opinion that sharcholders should
be granted the right to vote and to dissent to the same ex-
tent as in a merger in any corporate acquisition, how-
ever structm"od, involvinu‘ the issuance of such a sub-
stantial munber of shares, At the same time, the Com-
mission believes that this codification will minimize the
substantial uncertainties which Applestein created,

The Rhode Island and Onhio acts have similap pro-
Visions. R.I. B.C.A. §7-7.1-70.1; Ohio G.C.L. § 1701-83
Note also the similar requirvement for g shareholder vote
Imposed by the New York Stock Exchange and the
American Stock Exchanve, Neyw York Stocl Exchange,

Company Manual, p. A-283; American Stock FEixchange,
Company Guide, %713,

ation wi]] issue

Compare subsection  N.J.S. 14A:10-3(4), which
eliminates the requirement for g vote of the share.
holders of surviving corporation on a merger if itg
certificate of meorporation i not amended ang the
merger involves the issuance of 20 percent or less of

the number of shares of its common stock previously
outstanding.

60. N.J.S. 144 117 is
14A:1311 Right of

amended to vead as follows:
sharcholders to dissent.
(1) Any shareholdey

right to dissent from any of the following corporate actionsg

(a) any plan of merger or consolid
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(1) a shareholder shal] not ha
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counter market by
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merger or consolidation £is to be acteq on]; [and] or
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provi :

[and], 14A :10-7(2) or 144:10-7(4) ; or

(b) any sale, lease, exchange or other disposition of all or

\ : i usual
bstantially all of the assets of a corporation no}’i 12rth<$ration,
e lan ¢ rse of business as conducted by such corp rpora-
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(C) cash and such securities; or

(ii1} from a sale pursuant to an order of a court having

jurigdiction.

{2) Any shareholder of a domestic corporation shall have the 1
right to dissent with respect to any shares owned by him which

are to be acquired pursuant to section 14A :10-9.

(3) A sharcholder may not dissent as to less than all of the I
shares owned beneficially by him and with respect to which a right
of dissent exists. A nomince or fiduclary may not dissent on behalf
of any beneficial owner as to less than all of the shares of such

owner with respect to whieh the right of dissent exists.

(1) A corporation may provide in its certificate of incorporation
that holders of all its shares, or of a particular class or series
thereof, shall have the right to dissent from specified corporate
actions m addition to those enumerated in subsection 144 :11-1(1),

inwhich case the excreise of such right of dissent shall be governed
by the provisions of this Chapter.

COMMISSIONERS’ COMMENT—1972

The amendment of subscction 14A:11-1(1) modifies
the previous statute by withholding the right of ap-
praisal (unless the certificate of incorporation otherwise
provides) on a merger, consolidation, or sale of all or
substantially all the assets of a corporation if a share-
holder holds prior to the transaction, or will acquire as
a result of the transaction, readilv marketable securities.
Under subsection 14A:11-1(1), as amended, there is
no appraisal vight with respect to shares held prior to
a merger, consolidation, or sale of assets which are of a
class or series listed on a national securities exchange
or held of record by not less than 1,000 holders. Simil-
arly, there is no appraisal right for a shareholder who
will reecive upon consummation of any such transaction
casly, securities which ave ecither listed on a national
securities exchange or held of vecord by not less than
1.000 holders, or a combination of eash and securities.

The C'ommission concluded that the standard of record
ownership by not less than 1,000 holders was preferable
to the standard of regular quotation in an over-the-
counter market. Although the Delaware Act uses a
2.000 holder test, the commission felt that a 1,000 holder
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(4) Whenever a corporation is to be merged pursuant to section
14 A :10-5 or subsection 14A:10-7(4)[,J and], where] shareholder

approval is not required under subsections 14A:10-5(5) and

14A:10-5(6), a shareholder who has the right to dissent pursuant ~,

to section 14A :11-1 may, not later than 20 days after a copy or
summary of the plan of such merger and the statement required
by subsection 14A.:10-5(2) is mailed to such shareholder, make

written demand on the corporation or on the surviving corporation, §

for the pavment of the fair value of his shares.

(5) Whenever all the shares, or all the shares of a class or series, §
are to be acquired by another corporation pursuant to section

14A:10-9, a sharcholder of the corporation whose shares ave to

be acquired may, not later than [303 20 days after the mailing §

of notice by the acquiring corporation pursuant to paragraph

14A:10-9(3) (b), make written demand on the acquiring corpora- }

tion for the pavment of the fair value of his shares.

(6) Not later than 20 days after demanding payment for his !
shares pursuant to this section, the sharcholder shall submit the {

certificate or certificates representing his shares to the corporation

upon which such demand has been mace for notation thercon that |

such demand has been made, whereupon such certificate or certifi-
cates shall be returned to him. If shares represented by a certifi-
cate on which notation has been made shall be transferred, each
new certificate issued therefor shall bear similar notation, together
with the name of the original dissenting holder of such shares, and
a transferee of such shares shall acquire by such transfer no rights
in the corporation other than those which the original dissenting

shareholder had after making a demand for pavment of the fair
value thereof.

(7) Every notice or other communication required to be given
or made by a corporation to any shareholder pursuant to this
Chapter shall inform such shareholder of all dates prior to which
action must be taken by such sharelolder in order to perfect his
rights as a dissenting shareholder under this Chapter.

COMMISSIONERS> COMMENT—1972

The change in subscetion 14A:11-2(1) is to accord
with the change made in section 14A:5-6 permitting a
sharcholder vote on a merger, consolidation or sale of
assets to be effected by written consent in lieu of a
meeting.
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¥ The change in subsection 14A:11-2(4) is made for

- ification.
purposes of clarifica . |

The change in subscction 14A :11—2(0) from 5(})‘(1ays
to 20 days in the period within whm}% ‘il'shalreho%l ins I nl]r;z?ljé

air value of his shares
demand payment of the fair value ot e e e
o this subsection into conformity with subs
t1(41}—‘11'111110—5}(]138) bgnd (4). A comparable change has been
made in subsection 14A:10-9(3). '
it1 sectl A :11-2(7) 1s to assure

The addition of subsection 14A » ,
that 1c%ssenting shareholders are informed of al} relev 323
time periods within which action must .be t;ahen un
this chapter in order to perfect their rights.

62. N..J.S.14A:11-31s amended to read as follows:

} 14A:11-3 “Dissenling shareholder” defined; date for determination of fair value.

(1) A sharcholder who has made demand for the payment of his

; ] : -eSCT y tions 14A:11-2(3),
3 ; the manner preseribed by sgbsec’ -
i ilﬁ\j -6181—12;1(4) or 14A:11-2(5H) is hereafter in this Chapter referred

3 ] . et
to as a ‘‘dissenting sharcholder”’.

ing such de » dissenting sharcholder shall
9) Upon making such demand, the dissen , o
cef(m(z tophave any bof the rights of a shareholder except t}ﬁi 11?11;
to i)e paid the fair value of his shares and any other righis o
dissenting shareholder under this Chapter.

(3) “Fair value’ as used in this Chapter shall be determined

(a) as of the ‘day prior to the day [on Whlf:h] Olf the E;gzi:(ll
meeting of shareliolders Fwas ta'ken approving (‘; e px; (1) f{he
action at which the proposed action was approve 0;(1 o e
day prior to the day specified by the corpomtwa; for} llfiers Q;’aq
tion of comsents to such action if no meeting of sharehoid vas
lield ; or . )

(b) in the case of a merger pursuant to section 1.4t'~&i1(.)—0 oi
subsection 14A:10-7(4) in which shareholder approva 18 dnof
required, as of the day prior to the day on which .thg poar 0
dircetors Lapproves]} approved the plan of merger; or

(¢) in the case of an acquisition of all the sl‘lares or all tﬂ;e
<hares of a class or series by another corporation pul;vshl_lz?f; tho
section 14A:10-9, as of the day prior to the day on “hu‘ ‘:el
board of directors of the acquiring corporation faut ortlzzs
authorized the acquisition, or, if a shareholder vo?c was taken
pursuant to section 144:10-12, as of the day provided wn para-
graph 144:11-3(3) (a).
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In all cases, “fair value” shall exclude any appreciation or §

depreciation resulting from the proposed action.

COMMISSIONERS COMMENT—1979

Paragraph 14A:11-3(3) (a) has been modified to indi-
cate the date as of which fair value is to be determined
where the action of the shareholders was laken by con-
sent in licu of a mecting.

Paragraph 14A :111-3(3) (¢) bas been amended to re-
flect the addition of section 14A:10-12,

63. N.J. S. 14A :11-6 is amended to read as follows :

14A4:11-6 Determination of fair value by agreement,

(1) Not later than 10 days after the expiration of the period
within which shareholders may make written demand to be paid
the fair value of their shares, the corporation upon which such
demand has been made pursuant to subsections 14A :11-2(3),
14A:11-2(4) or 144 :11-2(5) shall mail to each dissenting share-
holder the balance sheet and the surplus statement of the corpora-
tion whose sharcs he holds, as of the latest available date which
shall not be carlier than 12 months prior to the making of such
offer and a profit and loss statement or statements for not less
than a 12-month period ended on the date of such balance sheet or,
if the corporation was not in existence for such 12-month period,
for the portion thercof during which it was in existence. The cor-
poration may accompany such mailing with a written offer to pay
each dissenting sharcholder for lLis shares at a specified price
deemed by such corporation to he the vair value thereof. Such offer
shall be made at the same price per share to all dissenting share-

holders of the same class, or, if divided into series, of the same
series.

(2) If, not later than 30 days after the expiration of the 10-day
period limited by subsecction 14A :11-6(1), the fair value of the
shares is agreed upon between any dissenting shareholder and the
corporation, payment therefor shall ho made [within 20 days after]
“por surrender of the certificate or certificates representing such

shares,
COMMISSIONERS’ COMMENT—1979

The 20-day interval between surrender of certificates
and payment therefor has been eliminated. The Com-
mission felt that a waiting period is not necessary.,
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14A:12-1 Methods of dissolution.

64. N.J. S.14A:12-1 is amended to read as follows:

(1) A corporation may be dissolved in any one of the following

ways | | '
(a) [automatically] by the filing of a §ert%ﬁcate of d@sso?z(tizc:)o;
pursuant to section 144 :12-5.1 upon expiration of‘ any per;ﬁon'
zluration stated in the corporation’s certificate of incorpor ;

(b) by action of the incorporators or directors pursuant to
section 144 :12-2; | |
(¢) by action of the shareholders pursuant to sectlon
14A:12-3; f
(d) by action of the board and the shareholders pursuant to
section 14A:12-4; »
(e) by action of a sharcholder or shareholders pursuant 1o
section 14A :12-5; —
] ¥ ior 't in an action bro
£) by a judgment of the Superior Cour on br
pu(rs)uansqg t; seztions 14A:12-6 or 14A:12-7, or otherwise;

(g) automatically by a proclamz}tion of tl_le [Govexjnor] Sf;':
retabry of State repealing or revoking a certificate of incorpo
tion for nonpayment of taxes.

i rhi dissolved in a proceeding
2) A corporation which has hcen S 1 : ng
pu(rs)uan’r to Eeetion 14A:12-6 or 14Af:12t—g or “hlckheéla;o}»)erf];a%:e
' 3 ‘ter forfeited or revoked, ac
solved, or whose charter has beep _ . tod, Tor o cause
’ nti this section, shall be subject
or bv a method not mentioned in e sublect 1o
I isi i ter and of Chapter 14, to the e>
all the provisions of this chap : : 14, he extent
1sions ¢ ith a court directed diss
at such provisions are compatible wi lire |
1?0’11;0 “:1? wIi)th the statute or common law pljococ.zdmg pnasuant to
\ﬂliéh such dissolution, forfeiture or revocation is effected.

COMMISSIONERS’ COMMENT—1972

: ded to
Paragraph 14A:12-1(1) (a) has been amfan 2
1'eﬁeitlt]fhle Ehange effected by new section 14A :12-3.1.

65. N.J.S.14A :12-2 is amended to read as follows:

14A:12-2 Dissolution before commencing business. r

(1) A corporation may be dissolved by action. of its mcorporg—
tors when there has been mo organization meeting of th.e board,
or by the board if there has been an organization meeling, pro-

vided that the corporation :
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(a) has not commenced business ;
(b) has not issued any shares;

(e¢) has no debts oy other liabilities; and

(d) has received no pay ipti '
d) / bayments on subscriptions for its sh '
grxl'ic ltfi 1(t1 _his f“ecelved such payments, has returned themsts talllf)is' f
ltled thereto, less any part thereof disbursed for expensese,

N . .
thégf)oﬁl;h? c}:ssolutlon of such a corporation shall be effected i
Wing mamnner: the sole incorporator or director, if there

b

sv(())n?; one, or both incorporators or directors, if there are only -
mor, tha majority of the Incorporators or directors, if there d :
© than two, shall execute and file in the office of f;he Secl‘f;t::; :

of State a certificate of dissolution stating
(a) the name of the corporation;
(b) the name of the registered agent of the corporation ;
(c) the location of the registered office of the oorporatic:n;

(d) the names of the ; S )
the first board ‘e mcorporators and directors constituting

e 2 2 > N
iSS(u )1that‘lthe corporation has not commenced business and ha
ed 1o shares, and has no debts oy other liabilities : ’
*y

(f) that the corporvat i
f) ‘orporation has received no
: as Payments -
ffl.r{cp.ttlcﬂls to its shares, or, if it has received erlr(lzh pa}(f);c-zs;ll}cl[3
i a1 1t has returned them to those entitled thereto, less ¥
1ereof disbursed for expenses; and ’ o pat

o % .
o (Egt}fhiitcé?i(?fif 11‘1cormpo1'“ator or director, if there is only one
majority ot {lhe ¢ 01? 01‘ directors, if there are only two, or ai
than two, has  eorporators or directors, if there are more
» 2188 or have clected that the corporation be dissolved

141(43')1;N902510&1‘718#(:71(.117)757 the provisions of sections 14A4:9-2 g d
‘152, and section 12 of the “Corporation Business 'Tam Anct

(1945)°" (P. I,. 1945 ;
{ 45, €. 162), as amended and supplemented, and

Chapter 50 of Title 54 o ]
. ‘e 54 of the Revised Stat
canlemente [ the Revised Statutes, as amended and

(a) the Secretary of
. ' y of State shall accept for filin vt
of dissolution pursuant to the provisions of ﬂz,.’z'sle&eqrt(;ocn(‘)tzﬁ(’m‘e

(1) without payment of any filing fee; and
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(1) without the filing with him of the certificate of the Di-
rector of the Diwvision of Taxation evidencing the payment, or
provision for the payment, by the corporation of taxes, fees,
penalties, and interest; and

(b) the name of the corporation shall be available immedi-
ately for corporate use upon the filing of a certificate of dissolu-
tion pursuant to the provisions of this section.

COMMISSIONERS’ COMMENT—1972

This section has been amended by adding a new sub-
section 14A:12-2(3), permitting a certificate of dis-
solution to be filed for a corporation which has not com-
menced business without the payment of any fees and
the production of a tax clearance certificate. See
N.J.S.A. 54:10A-12. The Commission was of the view
that corporations which are formed and then not ‘‘used’’
should be subject to dissolution with minimum effort
and expense; the alternative to dissolution is merely to
permit the corporation to lapse and its certificate of
incorporation to be revoked for non-payment of taxes.
That alternative imposes an administrative burden on
the offices of the Secretary of State and the Corporation
Tax Bureau. See 1972 Comment to section 14A:12-19.

66. N. J. S. 14A:12-5.1 is added as follows:
14A:12-5.1 Dissolution upon expiration of period of duration.

(1) A corporation shall not be dissolved when the period of
duration stated in its certificate of incorporation expires until a
certificate of dissolution executed on its behalf has been filed in
the office of the Secretary of State. Upon written demand to the
corporation by any sharcholder, a corporation whose duration has
expired shall, within 60 days of such demand, file a certificate of
dissolution in the office of the Sceretary of State unless within such
time it amends its certificate of incorporation to extend its duration,
as provided in section 14A:9-1(2) (e).

(2) A certificate of dissolution filed pursuant to this se¢tion shall
set forth

(a) the name of the corporation; -

(b) the name of the registered agent of the corporation;

(c) the location of the registered office of the corporation;
(d) the names of the corporation’s directors and officers; and

109



.fe). the fact that the corporation is dissoly
piration of the period of duration st
Incorporation,. ’

COMMISSIONERS" COMMENT—1979

This section is new. 17 1
sectio W, Under prior law ati
;)V:Ii OaFtomatlca'lly dissolved upon the exbisalo?ioé?t‘tgn
od of duration set forth in its charter. Under thie
. s

section, such a cory i 1
n, poration’s existence ; i i
a certificate of dissolution is filed 5 contimued unt]

Title 14 had permitted ro;
of a corporation, the du1('5;111:iec;111180t1ii Eglrn o e existence

this concept was carried f i

3 conee; , orward into t} ,
14:11 3 through R. 8. 14:11-12, ag amleengég'Ar; oo
<603 N.J.S. 144:01(2) (o). e 198,

The amendments to soct;
Ih . > sections 14A 19—
which also 1mplement thig concept shoulcig

67. N. J. S. 14A .19-7 ;4
14A:12.7 [Dissolution of
other remedies,

[A corporation may he dissolved b
action brought in the Superior Court by
by one or more sharcholdeys entitled
directors of the corporation, upon proof that

and 144 :12.1
be referred to.

amended to read ag follows :

leadlocke i
cked corporation.] Involuntary dissolution;
’

(a) .’rhe .du'ectors of the corporation, of
brovision in the corporation’s certiﬁc, 1
templated by subsection 14A:5-21(2)
agree on matters respectiy “the m
tlon’s affairs; or

its sharcholders if a
_atq of incorporation con-
1s 1 effect, are unahle to
1g the management of the COrpora-

(b) the shareholders of the coryp i
g s shas L. OFtie corporation are so divi .
ﬁvbepa nne;rg{h}z%@ftci);l (fl (]13;3 JlQOdt}Vthh mcludps at least t“ie((izolzrlls:cout:
to el \Vhosobt(}]'( c:, ley hayo failed to elect suceessors
unon a1 ' terms I'm,ve.expn'ed or would have ir
»election and qualification of their suceessors aerifued
)

(¢) as a result of th ‘
5 he facts contempl: .
aragr A .19 ~ plated hyv
E}laiﬁlipl? 14,?\"12_/(&) and 14A:12-7(D), the S(l)t}-]er.(oy both
o0 € Lo lunction normally in the hest interests tporation is
and shareholders.] ‘rests of its ereditors
(1) The Superior Court,

. wmoan action brg /
iy S oy ought under this section,

appomnt a provisiongl director, order 4
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. cd because of exd
ated in itg certificate of

Y a Judegment entered iy an §
oune or more directors or 4
d to vote at an eleetion of

sale of the corporation’s stock as provided below, or enter a judg-

ent dissolving the corporation, upon proof that

(a) the shareholders of the corporation are so divided in vot-

' ing power that, for a period which includes the time when two
" consecutive annual meetings were or should have been held, they

have failed to elect successors to directors whose terms have
expired or would have expired upon the election and qualification
of their successors; or

(b) the directors of the corporation, or the person or persons
having the management authority otherwise in the board, tf a
provision in the corporation’s certificate of imcorporation con-
templated by subsection 14A4:5-21(2) is in effect, are unable to
effect action on one or more substantial matters respecting the
management of the corporation’s affairs; or

(¢) inthe case of a corporation having 25 or less shareholders,
the directors or those in control have acted fraudulently or
dlegally, mismanaged the corporation, or abused their authority
as officers or directors or have acted oppressively or unfairly
toward one or more ninority shareholders in their capacities as
shareholders, directors, officers, or employees.

(2) An action may be brought under this section by one or more
directors or by one or more shareholders. In such action, in the
case of appointment of a custodian or a provisional director, the
court may proceed in a summary manner or otherwise.

(3) One or more provisional directors may be appointed if it
appears to the court that such an appointment may be in the best
mterests of the corporation and its shareholders, notwithstanding
any provisions in the corporation’s by-laws, certificate of incorpo-
ration, or any resolutions adopted by the board or shareholders. 4
provisional director shall have all the rights and powers of a duly
elected director of the corporation, including the right to notice of
and to vote at meetings of directors, until such time as he shall be
removed by order of the court or, unless otherwise ordered by the
court, by a wvote or written consent of a majority of the wvotes
entitled to be cast by the holders of shares entitled to vote to elect
directors. -

(4) A custodian may be appointed if it appears to the court that
such an appointment may be i the best interests of the corporation
and its shareholders, notwithstanding any provisions in the corpo-
ration’s by-laws, certificate of wncorporation, or any resolutions
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Subject to any limitg. ‘
all be entitled t, exer-

e exercised directly or %

as the court may order. [f so
@ custodian shall haye the 3
as provided in subsections §

ctor shall be oy impartial
Corporag- §

the motion, if the court determines in its discretion that such an
k order would be fair and equitable to all parties under all of the

| circumstances of the case.

(a) The purchase price of any shares so sold shall be theur
fair value as of the date of the commencement of the action or
such earlier or later date deemed equitable by the court, plus or
minus any adjustments deemed equitable by the court if the
action was brought in whole or in part under paragraph
144:12-7(1)(c).

(b) Within five days after the entry of amy such order, the
corporation shall provide each selling shareholder with the in-
formation it is required to provide a dissenting shareholder
under section 14A4:11-6, and within 10 days after eniry of the
order the purchasing party shall make a written offer to purchase
at a price deemed by the purchasing party to be the fair value
of the shares.

(¢) If the parties are unable to agree on fair value within 40
days of entry of the order, the court shall make the determination
of the fair value, and the provisions of sections 144 :11-8 through
14A:11-11 shall be followed insofar as they are applicable.

(d) Interest may be allowed at the rate and from the date
determined by the court to be equitable, and if the court finds
that the refusal of the shareholder to accept any off er of payment
was arbitrary, vexatious, or otherwise not i good fatth, no
interest shall be allowed. If the court finds that the action was
maintainable under paragraph 144:12-7(1)(c), the court in s
discretion may award to the selling shareholder or shareholders
reasonable fees and expenses of counsel and of any experts, in-

cluding accountants, employed by them.

(e) The purchase price shall be paid in cash within 30 days
after the court has determined the fair value of the shares.

(f) Upon entry of an order for the sale of shares under this
subsection, and provided the corporation or the moving share-
holders post a bond in adequate amount with sufficient sureties
or otherwise satisfy the court that the full purchase price of the
shares, plus such additional costs, expenses, and fees as may be
awarded, will be paid when due and payable, the selling share-
holders shall no longer have any rights or status as shareholders,
officers, or directors, except the right to receive the fair value
of their shares plus such other amounts as might be awarded.
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In such event, the court m

director who may have been appointed,

(9) In determining whether to ent
W an action brought unde
consideration whether the

corporation is o
m the best interests of

its shareholde

(10) If the court determities
under this scction has acted ar
1ot wm good faith, it may v 1ts di

scretion award reasonable
wmeluding counsel fees meurre

COMMISSIONERS COMM ENT—1972

This section has been substantiall
the grounds on which an action m
provide additional yemedies.

pared to those avail

action and in an action to compel

a receivership. N.J.S.
M4A:3-6; NLJS 144149

This scetion bas been amended (1) by deleting as a
condition precedent to any action under this section g
showing that ¢“the corporation is unable to function
normally in the best interests of its creditors and share-
holders”’; (2) by adding as a ground for action under
this section, in the case of a closely-held corporation, a
showing of misconduet or oppressive behavior by those
n control ; and (3) by adding three alternative remedies
to dissolution—appointment of g provisional director,
appointment of g custodian, and a judicially ordered sale
of stock, at

‘ aprice to be agreed upon or to he determined
as 1 the case of dissentor’s rights.

The Commission wa

s mindtul on the one hand that the
principals of a busi

ness enterprise, even if profitable,
should not he joined irrevocably together if there is

substantial dissension among them and, on the other,
that dissolution of a business ic a drastic remedy to be
applied with caution. In addition, the Commission
recognized that theve is often a public interest involved

m avoiding dissolution as a remedy in the event of dead-
lock or internal dissension,.

114

ay remove any custodian or provisional

er a judgment of dissolution
v this section, the court shall take o
perating profitably and '
18, but shall not deny entry
of such a judgment solely on that ground.

that any party to an action brought
bitrarily, vexatiously, or otherwise -

expenses,
(i d in commection with the action, to
the injured party or parties. :

y revised to enlarge
ay be brought and to
The remedies available in
an action under thig section, as amended, should be com-
able in a shareholder derivative

i oraph
deletion of the requirement of old 52;?129 ‘31)1 »
e that the corporate deadlock mus pawse the
e (C)t be ‘‘unable to function normaly o the
corpqratlontsoof its creditors and share}1olc1§1?sae1S con
homt 1nt€1:2§1 most modern commentary. S%&i 518' < 2 o
S1sten3‘élow of Corporate Exister}ce——PEI{‘o : 6%8 Loy
lsao're d Dissolution, 19 U. Chi. L. %\ 78 (1993)
o Madam Wagner and the Close Lorp cat », 13
Ohayest Bow 1539, 1545-47 (1960); How% orporate
i : Deea;dlécké in the Close Corpora mriibsection
D e Lawyer 469 (1967). New | Susection
D (9) provides that the court sha Jake sueh
ton :12_'7(t ) (}Jnsideration but shall not deny 1sserating
fa%tf; Solrlx1 t%: oround that the corporation 1s 0p
sole g
rofitably. . ien
plo’ yaracrraph 14A :12-7(1) (e) permlt‘i_ ;LIIIL haaving
e . section in the case of a eorporztlh baving
N thl'b rsihareholders if those m contro g;f acted
25 or fia\\‘ % “or illegally, been guilty of .rrvulsmar u%l ment
I e fyauthori?y, or acted oppressively ;) unfay
o Oinority shareholders. This new b‘;ecause o
towar‘d_ ﬂll' ited to closely-held COTPOT,E}tl,Onih anse o
i tlm danger of ‘‘strike smts’ eediee ot
e e elflicly-held corporations. Other 1"61]11101(16;é o
e pl}lll continue to be available to shau'e‘t e e
com‘si, W}er corporations. A derivative Sglspropriate
o a_,rgéd (section 14A:3-6), and in an : lft A
ma1ntam1 eivership action may be broug section
TiAna %ec Moreover, under some of the clrm}:r(r:xourts 8
i t)'d in paragraph 14A:12-7(1) (¢), ou; O ot
ooty i ?1 bendent of statutory authority, m yoration.
Y e ‘egnd cause the dissolution of ‘)a %%gp oy
Seo In re Collins-Doan Co., 3 N. J. 882, 5 (1949);
%eoeacl;:v?. eMmqulies, 42 N. J. Sélg)el\rT 24}3, S‘uper EI})Ol., w
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§ 301.49(3). South Carolina permits an action to be
brought if the acts of the directors or those in control of
the corporation are oppressive or unfairly prejudicial
to the corporation or any sharcholder and adds the
concept ‘“‘whether in his capacity as a sharcholder,
director, or officer of the corporation.” S.C. B.C.A.
§12-22.15(a)(4). These additional words reflect the
fact that in a closelv-held corporation oppressive con-
duct often takes the form of freezing-out a minority
shareholder by removing him from his various offices or
by substantially diminighing his power or compensation;
in the absence of such language, the courts might feel
constrained to look exclusively to direct injury to the
sharcholder’s stock interest. Folk, Review of the Dela-
ware Corporation Law at p. 344 (1968). The Commis-
sion agreed that in the context of a closely-held corpora-
tion our courts should he free to look beyond direct
harm to the value of a sharcholder’s investment and to
consider all pertinent factors.

The danger that paragraph 14A:12-7(c¢) might be
abused is minimized by the fact that the remedies under
this section are discrefionary and that if the court
determines that an action was brought arbitrarily, vex-
atiously, or not in good faith, it may award expenses,
including counsel fees, to the other side as provided in
subsection 14A:12-7(10).

Subscetion 14A:12-7(4) authorizes the appointment
of a custodian as ounc remedy under this section. This
concept is not new; our equity courts have appointed
custodial receivers in cases of dissension when harm was
threatencd to the corporation, but generally only during
the pendency of litigation. See In re New Jersey
Refrigerating Co., 95 N.J. Bq. 215, 22-23 (E. & A, 1923);
Frewdus v. Kaufinan, 35 N.J. Super 601, 612 (Ch. Div.),
affirmred o, 35 N.1. Super 321 (App. Div. 1955);
16 Iletcher, Corporations & 7713 and New Jerscy cases
there cited. See ulso ['oacl o, Hargulies, 42 N.J. Super
243 (App. Div. 1956), a derivative action in which the
court approved appoiniment of a ‘“special fiscal agent’’
in lien of a custodial receiver.

Both Delaware and Pennsylvania provide for the
appointment of a custodian ax an alternative to dissolu-
tion in the event of deadlock. IMach provides merely that
the eustodian shall have the powers and title of a re-
ceiver but that his unthority is to continue the business
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thiisiﬁﬁorﬁt limiting the generality of the foregoing,
and v '

a I e 1] e ors o 0 ha, I |()‘ l)e (leemed tO
. ;

in in the cor-
-ation’s assets shall remain in
itle to the corpoxatmn.b _ romain i,
pogi& until transferred by it in the corpor ;

oting require-
the dissolution shall not change quorurlxll .(;raxlfter pg; reduire:
R thekboal'd or shareholders, nor s}.la 1 A v
mergrsdgg;, election, appointment, res1gn£‘éle<;2 o;*r e oraions re.
i 1 mong directors or o s, ' b re
ﬁlhl(llg V&z(ir&r?e(igfnzﬁoz?, repeal of by-laws or adoption o
garding ‘
by-laws;

1 ‘:1 n ! l a ((} reas I s1 II s l ”l(”l

ight
-ati Il its assets and the ng
he right of the ecorporation to se overnod by
) lInggroto dissent from such sale .sha}l b(fufi?m med by
Ot; : ::harelg)oand 11 i the same manner ag if disso
Chapters
occurred.

E Z Z YV n 0 1
(}/ [’] 18SOLY ) } )Y 1{!1) TN 1 0 521 10 t‘ LY t 1 1S

istribute - dividend ow the
al liguidati tribution or (ZLLZCZ?H on t
tial quwz.(l(r,tzng ndzs B on dibudend on the
ot (;f f’;l.?/iffé} the shave certificates on which ;‘hz(c; A
S“,T;'GM'CIQ Zois to be pard for endorsement to reflect such pe
or dividene
or

) Ut v the
quidati istribution or dividend om '
e final liguidating CZ?;SM 1 . divicend on the
v Ol];rtl{qoeitﬁ;‘zér ca;zl/zcellation of the sﬁaoe certificates
| 4)/6 ’ ! . . - ) y /
?Z;r;istribution or dividend s to be paid.
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COMMISSIONERS’ COMMENT—-1972

Paragraph 14A:12-9(2) (d) has been amended to
make it clear that shares may not be transferred after
the record date of the final liquidating distribution or
dividend to shareholders. This date may not be more

than 60 days prior to the actual date of the distribution.
Section 14A :5-7.

Subsection 14A:12-9(4) has been added to codify the
common practice of corporations of endorsing share cer-
tificates during the period when a corporation is in dis-
solution and of requiring the surrender for cancellation

of share certificatos prior to payment of the final distri-
bution to shareholders,

70. N.J. S.14A:19-12 is amended to read as follows :
14A:12-12  Notice 10 creditors; filing claims.

(1) At any time after a corporation has been dissolved, the
corporation, or a receiver appointed for the corporation pursuant
to this chapter, may give notice requiring all creditors to Ppresent
their claims in writing. Such notice shall be published 2 times, once
in each of 3 consceutive weeks, in a newspaper of general eireula-
tion in the county i which the registered office of the corporation
1s located and shall state that all persons who arc creditors of the
corporation shall present written proof of their claims to the
corporation or the receiver, as the eage may be, at a place and op
or before a date named in the notice, which date shall not be less
than 6 months after the date of the first publication.

(2) On or before the date of the first publication of the notice
as provided in subsection 14A:12-12(1), the corperation, or the
receiver, as the casge may be, shall mail a copy of the notice to each
known creditor of the corporation. The giving of such notice shall
not constitute recognition that any person to whom such notice is
directed is a creditor of the corporation other than for the purpose
of receipt of notice hercunder,

(3) As used in thig section, “‘creditor’” means all persons to
whom the corporation is indebted, and all other persens who have
claims or rights against the corporation, whether liquidated or
unliquidated, matured or unmatured, direct or indireet

, absolute
or contingent, secured or unsecured.

(4) Proof of the publication and mailing Frequired] quthorized
by this seetion shall he made by an affidavit filed in the office of the
Secretary of State,
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COMMISSIONERS’ COMMENT—1972

Subsection 14A :12-12(4) has been amendefl de ‘s‘lilé-
stituting the word ‘‘authorized’” for t}ﬁe t“OT L Te
quired’’ so as to eliminate any inference that a corp
tion is obligated to notice its creditors.

71. N. J. S. 14A:12-13 is amended to read as follows:

- 14A:12-13 Barring of claims of creditors.

Db'e as otherwise provided in this section glld elsewhfare
m(}}>ns[ Dc‘;l(;eliter, any} Any creditor' as deﬁngd (;n Stlﬁbsz%%(:;
14A:12-12(3) who does not file his claim as pr0V1de' in t fhrou ;
g'iver.l pursuant to section 14A :12-12, and all those elalmmﬁ ot gor
or under him, shall be forever barrgd fI.'OIIl sulng on 7?]uc o
otherwise realizing upon or enforcing it except, in the ca:

creditor who shows good cause for not having previously filed his

clavm, to such extent as the Superior Court may allow
(a) against the corporation to the extent of any undistributed
assets; or

(b) if the undistributed assets are not sufficient fo tvatz,‘;)fly sucr];
a claim, against a shareholder to the extent of_ has ?az‘/.qb etp]zafo
of such)claim, out of the assets of the corporation distributec
him in liquidation or dissolution.

i 7 ims which are in litigation
2) This section shall not apply to claims w 1 sati
on(th)e date of the first publication of the notice pursuant to section
14A:12-12.

COMMISSIONERS’ COMMENT—1972

cti LA :12-13(1) has been modified to provide
tl'lft-ugscercet(lﬁ&)}:i\ﬁlo for gso?)d cause fails to hlet]];l.?ni]flg
as preseribed by section 14A:12-12 may non Ct{;{n be
permitted to bring his claim against the ?QTDO}‘% n to
the extent of undistributed assets or to foAm‘O\\. e o
porate assets into the hands of the corporation s dis

tributee-shareholders.
' agTe A:12-13(1) (a) was
The substance of paragraph 14A:1 D (a

previiuslv contained in subsection 14A:12-15(2) ; para-

graph 14A:12-13(1) (b) is new.
] agr 4A:12-13(1) (b) will
he operation of paragraph 14A:12-13(1) ( r
beTsliinﬁgr to the law applicable to distributions by
ordinary fiduciaries, which permits a creditor WI{O hag
failed to present his claim for payment to procee
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against the distributees “and recover such proportion
of his claim as ought to be paid out of the legacy or dis-
tributive shares”, N, J.S A 3A 24138, Under that stat-
ute, such an action must be brought on a refunding hond
given by the distributee, but it is well settled that the
failure of 4 fiduciary to obtain such a bond does not free
the distributee from the obligation to refund. Fidelity
Union Trust Co, p. Carter, 121 N.J. Eq. 78, 79 (Ch.
1936) ; Harris ». White, 5 N.J I.. 422, 500 (Sup. Ct.
1819) ; see generally 7 N .J. Practice, Clapp, Wills and
Administration $1729 (8rd Ba. 1962).

It was the view of the Commission {hat it 1s important
to compel all creditors who mhay reasonably be expected
to file their claims to do 0 within the prescribed time and
to provide for the barring of the claim upon failure to
do s0. On the other hand, the Commission recogmnized
that theve vwill Do certain classes of elaims which at the
time of the notice to creditors might not he known either
to the corporation or to the ¢ ‘ereditor’’, such as products
Liability claims, the cause of action for which might not
acerue until several vears aftey the date of the order bar-
ring creditors,

The earlier provision of Title 14 regarding orders
barving creditors provided only that the creditor would
be barred as ““against the trustees in dissolution, or the
receiver and against the corporation®’; it did not provide
a bar as against shareholders, R.S. 14:13-11. Similarly,
prior case layy indicates that creditor may follow dis-
tributed assots, See N J. Title Cuarantee & Trust Co. v,
Berliner, 136 N.J. Kq. 162, 167 (cn. 1945).

This section shoulg be compared with § 105 of the
Model Act (rev, 1969) and NAYB.CLLL § 1007,

72. N.J. S. 144 112-15 is amended to read as follows
14A:12.15 Jurisdiction of the Superior Court,

()] At any time aftey g corporation has heey dissolved in any
manncer, a creditor, as defined in subsection J4;\,:12~12(3), or a
shareliolder of t10 corporation, or tlie corporation itself, may. ap-
ply to the Superior Court for a judgment that the affairs of the
corporation and the liquidation of jts assets continue under {he
supervision of the court. The court shall have power to proceed
in a SUIMATY manner or otherywige upon such applieation, and
shall make such orders and Jjudgments ag may be requived, inelud.
ing, but not limited to, the continuance of the liquidation of tle
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ation’s assets by its officers and directors u‘ndeil i‘hihseugce)i
 Siston of the court, or the appointment of a receiver 01 e vor
nsion of ; shail be vested with all the.powers plo.xzil te) o0
' I())(l)lfg‘é(e)?’lzvts be exercised by reccivers appointed to liquidate

affairs of a corporation.

I ~ ll(l S ]. ng a t]le (¢ oraition hab

' not made omp istributi i ts, the Superior Court

d lete distribution of its assets, ot

’ m(iat} in ancaction pending under subsection 14A :12-15(1) or othe
',

i is claim within the fime
i i tor who has not filed his ¢ . ne
;innict,oge}zﬁus,tezticézdlux:12-13, or who has not begun suit on a re

. : bt an
| jected claim within the time limited by section 14A :12-14, to file

h elaim, or to bring such suif, within such time as the court
such claim, ‘
shall direct.J

COMMISSIONERS’ COMMENT—1972

This section Lias been amended by (1eleti11g: sTil?soo’r,ll]c::
14A.:12-15(2). The substance of this S‘ubb?&jfgm_lé
been included by amendment to subscetion :

(1). |

73. N.J.S.14A:12-19is added as follows :
issolution u liguidation, ' . ) o

145\;120-291‘ (ﬂf;sti](l);osh;ﬁoge gompletely hqmdat'e('i anc.i all Ofl 1tsf glrssto]i
di Lt(')ibu’rgd to its shareholders unless provision is Ifllafce tq{eQ
dis'sloluti:on of the corporation and the payment of all fees, taxes,
anIl other expenses incidental theveto.

COMMISSIONERS’ COMMENT—1972

i : ) ation whieh

his seection is new, It compels a corporati hich

18 gllilollsltbteobliquidate and distribute all assets to lrtvS Sl}dlfgt
ilbolders not only to pay taxes for %hci current 2123(1){] qlnl

’ i lon ’ ayme [ ¢

als rovide for disselution and { i pap;l ( !

?I;(; ;'[gcll)dleontal thereto. This new section }VJI n)ot }3}"0
ofude a corporafion from being kept in c~.\’lws‘c'en%e3 uetxg
though partially liquidated, so long as sufhme‘n ab&eq,e
are left to enable it to pay taxes and fees. It% pl:“};(::,e
st ohibit by-passing the dissolution procedure -
1s to prohibit by-passing tl : on procedurcs pre.

serl 7 ' aying taxes through the y

seribed by statute by paying irouy @ year of

1quidati ‘ailing ay taxes thereafter and pe
liquidation, then failing to pay t : and per.

itting the ‘ter  forfeited for non-payme

mitting the charter to be iited et of
xes. Such a practice frustrates the purp 5 of Chap
221\9152 of the B.pC.A., and causes an undue admlmstliltgle
burden in the offices of the Secretary of State and the

Corporation Tax Bureau.
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See section 14 A :6-12, which, as amended, imposes per-
sonal liability on directors who violate this section.
See also N.J.S.A. 54:10A-12.
74, N.J.S.14A :14-15 1s amended to read as follows:
14A:14-15 Notice to creditors.

(1) [At any time after his appointment,} 7he [the] receiver |

[mayd shall, within 30 days following the date of his appotntment,

give notice requiring all ereditors to present their claims in writing,
Such notice shall be published twice, once in each of two consecutive
weeks, in a newspaper of general circulation in the county in which
the registered office of the corporation is located and shall state i
that all persons who are creditors of the corporation shall present §
written proof of their claims, under oath, to the receiver at a place

and on or before a date named in the notice, which date shall not

be less than 6 months after the date of the first publication. By 3
order of the Superior Court, the time for giving such notice to 4§

ereditors and the time within which creditors shall be required to 3
file proofs of claim may be extended or limited, or the giving of |

such notice to creditors may be entirely excused.

(2) Any creditor who docs not file his claim as provided in the

notice given pursuant to subsection 14A4:14-15(1), and il those -
claiming through or under him, shall be forever barred from suing §
on such clavm or otherwise realicing upon or enforcing i

except, in the case of a creditor who shows good cause for not hav-

wmg previously filed his claim, to such extent as the Superior Court
may allow

(a) against the corporation to the extent of any undistributed
assets; or

(b) if the undistributed assets are not sufficient to satisfy such
a claim, against a shareholder to the extent of his ratable part of

such claim, out of the asscts of the corporation distributed to him
in liquidation or dissolution.

F(2)3 (3) On or before the date of the {irst publication of the
notice as provided in subsection (1) of this section, the receiver
shall mail a copy of the notice {o each known creditor of the corpo-
ration. The giving of such notice shall not constitute recognition
that any person to whom such notice is divected is a creditor of the

corporation other than for the purpose of receipt of notiece here-
under.
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[(3)1 (4) Proof of the publication and mailing required by this

' gection shall be made by an affdavit filed in the office of the Clerk
of the Superior Court.

COMMISSIONERS’ COMMENT—1972

1 - dified to make
tion 14A :14-15(1) has been modL 3
it ?rlllf}):(?gtory for the receiver to give }}tptlce %}e:l%:lirsui%
i i i writing.
creditors to present their elaims én X suﬁseeﬁon I m
contrast to the former provision o sueh s e nak
ing 1vi otice optional with the receiver.
ing the giving of such nof > with e e hion
ibility has been retained, however, by !
Efl ?k?e llalsty sentence to this subsection g1ving the _Swupengr
Court wide powers concerning the notice requirement.

There has been reinstated in subsection 14A ':147%5'(1)5
the requirement that creditors presgnt thelg ‘c %liItIie
under oath. This requirement had ex1s?ed uél er ivér-
14 in both the dissolution (R.S. 14:13-2) alr)L re((ize1 e
ship (R.S. 14:14-15) proc_eedmgs but had %eno elfn ed
from both scetions in Title ‘14A. See 196 ) Jommis
sioners’ Comment to subsection 144 :12-12(1).

| ‘ds of the debtor to
Beeause there are often no recor 1
assist the receiver in determining the accuracy of (31a1tmts(;
the under-oath requirement (;Vln élct as 3 gl%ﬁg;; Senof °
ious claims. Si the directors an
spurious claims. Since ors and offieors o
issolved corporation would be availa . _
iéqcslﬁ';cy of eﬁxims submitted in a voluntary dlSSOlutl(‘)ll
proceeding, the under-oath requirement has not been re-
instated in subsection 14A:12-12(1).

1 3 g irement to
Jubscetion 14A:14-15(2) adds a new requl )
ths ?nsolvency chapter barring 'Sflgdlto‘gs W?(()) I?Oh%c\);esxlleg
mit their claims within time. 1Lhis su ?ﬁc dl 1, ho tim(i
tains an exception for elaims not filed v 1 ]
?i? 2333 cause can be shown and clc)r(rle)sporﬁcis ggtnkrll rrtihse
= 3 A O_ 2 e -
dment to subsection 14A:12 3(1). : :
as?gf:érs’ Clomment to section 14A :12-13 should be con
sulted.

75. N. J. S.14A:14-21 is amended to read as follows:

:14- Distribution of assetss priorities.
14?-11)4 i;fter payment of all allowances, eXpenses and cosg,s, 2310(%;
subject to the laws of the United .States and to sg seg o
144 :14-21(3), the satisfaction of' all liens up.on‘the f.}\lm s (()1 | the
corporation to the extent of their lawful priority, the credi
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shall be paid proportionately to the amount of their respective
debts, excepting mortgage and judgment creditors when the judg-
ment has not been by confession for the purpose of preferring
creditors. The creditors shall be entitled to distribution on debts

not due, making in such case a rebate of interest, when interest is
not accruing on the same.

(2) The surplus funds, if any, after payment of the creditors
and the costs, expenses and allowances aforesaid, and the preferred
stockholders, shall be divided and paid to the general stockholders
proportionately, according to their respective shares.

(3) In any distribution to ereditors [under this section,] all per-
sons doing labor or service of any character, in the regular
employment of the corporation, shall be entitled to priority.of§
payment for the wages, not to exceed $600. for each claimant,?
due them respectively for all labor, work and services performed |
within three months before the institution of a receivership action §
under this chapfer. A claim under this subscction 14A :14-21(3) 3
shall have priority over all other claims against the corporation,
but shall be subordinate to (1) a security interest in personal }
property perfected Emore than two months next preceding] prior 3
to the date when the receivership action was instituted, which
perfected securify interest camnot be set aside Dy the receiver |
wnder the provisions of this Chapter, (2) [a sceurity interest in ;
personal property for money loancd or goods purchased within
two months next preceding the date when the receivership action
was instituted, (3)} mortgages upon the real property of the core i

poration, and [(4)F (3) all claims entitled to higher priority by -
law.

COMMISSIONERS’ COMMENT—1972

The amendment fo subsection 14A:14-21(1) makes
distributions uuder this section explieitly subject to the
laws of the United Stales to take into account 31
U.S.C.A. § 191, whieh provides whenever any person in-
debted to the United States is ingolvent, the debts due to
the United States <hall be first catizfied. The binding
force of this federal statute in New Jersev insolveney
proceedings hasx long heen recognized. Lerman  r.
Lincoln Norelty Co. 130 N.J. IRq. 144 (Ch. 1941) : Decker
v. Decker Building Material Co.. 118 N.J. Eq. 177 (Ch.
1935) : Bowes v. United States of America, 127 N.J. Eq.
132 (Ch. 1940).
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o osult
! rovisions of 31 U.S.C.A. § 191 ey itably resu
in ahgif%erent order of prioflty in dlstrlbuno?s un%g; k{t
state receivership propeedlng as opposed (t)haUnivted
ruptey procecding. While taxes and debts due the ited
States have priority ove};hot%er nlc{hstg;g;tz)crésh ;r; f}g : O,Wﬁ
ivershi ecding, the bankm r 3

rel“cigggilessh lig)f') rtO;;es alou,i debts du.e.the United Sste(ljtei,
§64(a)(4) and (5), and the provisions of 31 4Uf’o'lli.er.
§191 are thus not applicable In bankruptey- Tollier,
Bankruptcy, § 67, at 338 (14th ed. 1971).

The inclusion in subsection 14A :14—21(1’2 of(1 ?}12
shrase ‘‘subject to subsection 14A :1{1—2];,(.3) an .
heletion of the phrase ‘‘under this section’’ in subsection
(4A 4 91(3) are mtended to make clear that the case
law ander Title 14 which gave employegsdxgaggts’&?o;;a t}i
‘1 insolvency over existing liens createc by Obit -
gtels has be(n}i followed. See, e.g. Appql v. %%epubhaFoo;S
wear, Inc., 70 N.J. Super. 335 (Ch. Div. 1961) anl Z&aior
there cited ; Decorative Utzhtzesﬁlg 0(1%9i fu.llg gaét)ogid C(; ées
Trucking Corp., 123 N.J. Tig. 4 . - a
{h’eﬁ ZcZiZtged; F%tzgemldv v. Maxim Powder Mfg. Co., 33
Atl, 1064 (Ch. 1896).

There has been deleted from subsection 14A :1%23 Q((i)—
the provision excepting mortgt.?\‘ge tan(i) :il;gl%ﬁfnof ccrpd‘
tors m the rule of proportionaté pad. ed-
g(t);fs.fr[(l)‘his provision has been c%nstrued as %r?ifsrll';lg%
j ent creditors only if they have acquire ‘
%Eggg‘operty of the insolvent corporation. Doalqzehss.
Millville Ins. Co., 45 N.J.Tq. 274 (dEa‘:z ﬁ(')tlgfa%{)ﬁqcr Jas

aon deleted as unnecessary and ds 2H g1
Eogz)lunt the subscquently enacted provision of'II):).ula‘.e'nt
M4 13, origmally L. 1919, c. 208, p. 455, which in-
xrallciates Jzudg}nent liens acqqired within floutl}‘l mc())\gh;:i

ior to insolvency. It similarly ignore 1 e the
g:;\(\)r'grs of a receiver to attack the judgment or mor dtbldg(z
as preferential, Section 14A:14-14, or as {145;2{11 111fena
transfer, Sections 14A :'{141710 and\l@é}th:heqe T
aoe or a judgment lien survives thes sts,
i?gﬁ(%ds%c?ﬂ%e pagd a?head of general credifors as a valid
lien under subsection 14A 14-21(1).
i : 3) has dified to provide
Subsection 14A :14-21(3) has been mo ed
thatlthe only security inferest that 1s subor dinate EG ‘Ehg
employees’ wage priority is a security interest per ecti
prior to insolvency which cannot be set aside by the
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receiver under thig Chapter, as for example a preference
under 14A :14-14

Unlike the Ba.nkruptcy Act, Chapter 14 does not con-
tain speeific prioritics for taxes or rent. However, by
creating liens for taxes and rent which are recognized
in insolvency, the provisions of other statutes achieve
the same effect, Thus, N.J.S.A. 54:4-106, N.J.S.A.
94:14-5  and N.J.S.A. 54:49q provide that various
forms of state and municipal taxes shall be a preferred
debt in msolvency, while landlords have g lien for one
Year’s rent under N.J.S.A. 2A 42-1 and a lien for
distress under N.J.S.A. 24331, The Commissjon did
not intend this section to affect case law under Title 14,
which gave employees’ wages priority over both taxes
and rent, while tayes were given priority over the land-
lord’s rent claim. Sece Philadelphiq Dairy Products Co.,
Inc. v. Summit Sweet Shoppe, Inc., 113 N.J.Eq. 458 (Ch.
1933); Decorative [Ttilities Corp. v. National Motor
Trucking Corp., 123 N.J. 1q. 48 (O, 1938).

76. N.J. S, 14A 1425 Is amended to read as follows:
14A:14-25 Reorganization under ;

In any case where a plan of reorganization of g corporation
provides for any action to be taken, which, if taken pursuant to
any provisions of this act [Voluntarﬂy on the vote of the share-
holders of a corporation not in reorganizationy, wonld entitle dis-
senting shareholders to payment of the value of their shares, such

action may be takeq by such corporation in reorganization withoyt
payment to sharcholders of the value of theiy shares.

COMMISSIONER ST COMMENT——1 972

This section has been amended to broaden the class of
corporate actions to include all corporate actions under
this act giving rise to dissenters’ rights, whether or not
a shareholder vote g required.

77. N.J. S. 14A:14 96 i amended to ye

14A:14-2¢6 Reorganization under

When any plan of reorganization provides for any action to be
taken, which, if taken prrsuant to any provisions of ths act
[Voluntarily on the vote of the sharcholders of g corporation not
in reorganizationd, woylq require the filing of a certificate or other
document in the office of the Secretary of State, such certificate
or other document shall be executed on behalf of the corporation
by the persons specified in subsection (2) of section 14A:14 24 gpq
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ad as follows

act of Congress; certificates,

rtificate
hall be filed in the oftice of the Secre’t.,ar,V of .State.n (?I}icl}iln?lare ate
o ther document shall recite that its m.akn'lg a i qht; e at-
th 9' d pursuant to a plan of reorganization, fan ;o'anization
| thguzilcepto the proceeding in which the plan of reorga

 refer

. was ordered or confirmed.

COMMISSIONERS’ COMMENT—1972

1 q nner
This section has been amended in theks?m(‘a2 5ma
) 3 i - .
and for the same reasons as section 14A :14—

78. N. J. S. 14A :15-3 is amended to‘ read as follows:

iti iscellaneous fees.
14A:15-3 Additional misce ‘ ‘ i for
The Secretary of State shall also charge and collect

(1) filing an application to reserve a specified corpo-

i 520.00
issul i f reservation . $2
e and issuing a certificate o :
ra’;}) Ezgllication is fol; the first name available fo;:
corporate use among not more than three spec 295,00
fied mames ... .. ... ... t
] ’ ' reserved corporate
(2) filing a notice of transfer of a 1ese.1-x-0 .... p .... 1000
name .. ... |
(3) filing an application by a foreign corporatlonl to 3500
register its corporate name .. ... ... .. .. B t
(4) filing an application by a foreign corporaglon 0 435,00
renecw the registration of its corporate name . . . .. o
i ' $25.
(5) filing a statement of cancellation of shaves . ... .. o
i ] N2,
(6) filing a statement of reduction of stated capital . ..  $25
isiti f the shares
7 1 tificate as to the acquisition of the 20,00
™ f)i?g%;a(sﬁlgf shares of a domestic corporation .. . $30.0
(8) issuing a certificate of standing, including regis- 10,00
tered agent and registered office ... ... ... .. o
(9) issuing a certificate of standing, same as a]tool\;e, ;)11115
including incorporators, officers and directors 3 Y000
authorizedshares...A..‘....‘..A..H‘ ...... "
(10) issuing a certificate of standing, listing cha-r‘ e1 £20.00
documents ......... ... ... .. ... ... f ..... -
i ilabili orpor
(11) issuing a certificate of availability of corp £10.00

name (1to3mnames) .. .. . ... ... ...



(12) filing « certificate of registration of fictitious name  $25.00

(13) filing a certificate of renecwal of registration of
fictittous wame . . $25.00

(14) filing a certificate of correction, m addition to any
applicable license fee . .. ... .. ... .. o $10.00

£(12)] (15) all other certificates issued or papers filed,
but not otherwise provided for ... ... ... .. $10.00

[(13)] (16) corporate information searches or lookups
—in excess of five names per day—per name . .. $1.00

COMMISSIONERS” COMMENT—1972

This section has been revised to provide appropriate
filing fees for filing a certificate of correction pursuant
to subsection 14A:1-6(5), for reserving a corporate
name when up to three names are submitted in the
application under section 14A:2-3, and for filing a cer-
tificate of registration of a fictitious name and renewal
thercof under section 14A:2-2.1.

79. This act shall take effect the first day of a calendar month |
occurring not less than 90 days after enactment.

80. Commissioners’ comments as to the several sections of this :
act ave included for information only and shall not be deemed part
of the statute.
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SENATE LABOR, INDUSTRY AND PROFESSIONS
k- COMMITTEE

STATEMENT TO

SENATE, No. 1063

STATE OF NEW JERSEY

DATED: MARCH 22, 1973

The comments and final report of the Corporation Law Revision

Commission appended to and printed with the bill adequately explain
its provisions,
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FISCAL NOTE TO

SENATE, No. 1063

STATE OF NEW JERSEY

DATED: FEBRUARY 1, 1973

Senate Bill No. 1063 amends and supplements the ‘‘New Jersey
Business Corporation Act’’ by providing expanded services and changes
that should make the State a more attractive one in which to incorporate
or for present corporations to continue to operate.

The office of the Secretary of State estimates that enactment of this
legislation should increase the revenues of the State by $50,000.00 in
fiscal 1973-74, anticipated to be the first year the changes would be
applicable.

The Division of Budget and Accounting estimates that State revenues
should increase by about $5,500.00 in fiscal 1974-75 as a result of
enactment.

In compliance with written request received, there is hereby submitted
a fiscal estimate for the above bill, pursuant to P. L. 1962, c. 27.
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