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SENATE, N0.627
 

STATtE OF NEW JERSEY
 

INTRODUCED MARCH 9, 1970 

By Senators BEADL.ES'TON and HAUSER 

Referred .to Committee on County and Municipal Government 

AN ACT	 concerning local public contracts by municipalities and 

counties and revising parts of the statutory law, 

1 BE IT ENACTED by the Senate and General Assembly of the State 
I 

2 of New Jersey: 

A. GENERAL PROVISIONS 

1 1. Short title; citation. This act shall be known and may be cited
 

2 as the "Local Public Contracts Law."
 

3 Sou.rce: New.
 

1 2. Definitions. As used herein the following words have the
 

2 following definitions, unless the context otherwise indicates:
 

3 (1) "Contracting unit" means
 

4 (a) Any county, or
 

5 (b) Any municipality, or
 

6 (c) Any board, commission, committee, officer, department,
 

7 branch .01' agency of any county or municipality, or
 

8 (d) Any board, commission or agency, which IS not ,a
 

9 State board, commission or agency, and which has admin­

10 isbrative jurisdiction over any district, project, or fa-

II cility, included or operating in whole or in part, within the 

12 territorial boundaries of any county or lllunicipality which 

13 exe.rcises functions which are appropriate for the exercise by 

14 one or more units of local government, and which has power 

15 to make purchases and enter into oontracts or agreements for 

16 the performanc.e of any work or the furnishing 01' hiring of 

17 any materials or supplies usually required, the cost or contract 

17A price of which is to be paid with or out of public funds. 

18 (2) ".Governing body" means 

19 (a) The board of chosen freeholde'ts of the county, when the 

20 purchase is to be made or the contract or agreement is to be 

21 entered into by, or in behalf of, a county, or 

22 (b) The governing body of the municipality, when the pur­



2
 

23 chase is to be made or the contract or agreement is to be entered 

24 into by, or on behalf of, a municipality, or 

25 (c) Any board, commission, committee or agency of the 

26 character described in subsection (1) (d) of this section. 

27 (3)" Contracting agent" means the governing body of a con­

28 tracting unit, or any board, commission, committee, officer, depart­

29 ment, branch or agency which has power to prepare the advertise­

30 ments, to advertise for and receive the bids and to make awards 

31 for the contracting unit in connection with the purchases, contracts 

32 Dr agreements g'overned by the provisions of this act. 

33 (4)" Purchase" includes an acquis,ition by sale, lease, ex­

34 change, discount, negotiation, mortgage, pledge, lien, issue or re­

35 issue, or any other voluntary transaction for consideration creating 

36 an interest in property not made by contract or agreement. 

37 (5)" Materials" includes g'oods subject to article 2 of Title 12A 

38 of the New J e'rsey Statutes, apparatus, or any other tangible thing, 

39 except real property and capital improvements subject to chapters 

40 32 and 60 of Title 40 of the Revised Statutes relating to lands and 

41 buildings. 

42 (6)" Professional services" means services rendered or per­

43 formed by a person authoriz,ed by law to practice a recognized pro­

44 fession and whose practice is regulated by law. 

45 (7)" Project" means any work, undertaking, development, re­

46 development, construction or reconstruction of any area or areas. 

47 (8)" Sale" means the conveyance of any interest in materials 

48 or supplies, by sale, lease or otherwise and shall include a security 

49 interest subject to chapter 9 of Title 12:A of the New J1ersey Stat­

50 utes. 

51 Source: New. 

B. PURCHASES, CONTRACTS AND AGREEMENTS,
 

WHEN TO BE LET BY BIDS
 

1 3. Purchases, contracts or agreements not required to be adver­

3 tised for. Any purchase, contract or agreement for the perform­

3 ance of any work or the furnishing or hiring of materials or 

4 supplies usually required, the cost or price of which, inclusive of 

5 the cost or price of any purchase, contract or agreement for the 

6 performance of any work or the furnishing of, or of the use of, 

7 any materials or supplies usually required, which forms a part of 

8 the same immediate program, undertaking, activity or proj­

9 ect, is to be paid with or out of public funds and does not exceed 

10 in the aggregate the sum of $2,500.00, may be made, negotiated or 

11 awarded for a contracting unit without public advertising for bids 
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12 and bidding therefor, notwithstanding that a lesser sum than 

13 $2,500.00 is fixed as a maximum for said purpose in any other law. 

14 Source: New. 

1 4. Contracts and agreements required to be advertised for. Every 

2 contract or agreement, for the performance of any work or the 

3 furnishing or hiring of any materials or supplies usually rBquired, 

4 the cost or the contract price whereof is to be paid with or ont of 

5 public funds, not included within the terms of section 3 of this 

6 act, shall be made or awarded only after pUiblic advertiging for 

7 bids and bidding therefor, except as is provided othe'l"'wise in this 

8 act or specifically by any other law. No work, materials or supplies 

9 shall be undertaken, acquired or furnished for a sum exceeding in 

10 the aggregate $2,500.00, except by contract or agreement. 

11 Source: R. S. 40:25-2·, amended 19138, c. 167; 19'56, c. 80; 1957, c. 
12 208; 40:50-1, amended 1967, c. 30; 1957, c. 209'; 1963, c. 67; 40:50-2. 

1 5. Major exceptions. Any purchase, contract or agreement of 

2 the character described in section 4 of this act may be made, 

3 negotiated or awarded without public advertising for bids and 

4 bidding therefor if 

5 (1) The subject matter thereof consists of 

6 (a) Professional services, 

7 (b) The doing of any work by employees of the contracting 

8 unit, 

9 (c) Election expenses, including advertising expenses 

10 incidental thereto, 

11 (d) The printing of legal briefs, records and appendices to 

12 be used in any legal proceeding in which the contracting party 

13 may be a party, 

14 (e) The furnishing of a tax map or maps for the contracting 

15 party, 

16 (f) The purchase of perishable foods as a subsistence 

17 supply, 

18 (g) The purchase of motor vehicles, 

19 (h) The supplying of any product or the rendel'ing of any 

20 service by a public utility, which is subject to the jurisdiction 

21 of the Board of Public Utility Commissioners, in accordance 

22 with tariffs and schedules of charges made, charged or exacted, 

23 filed with said board, 

23A (i) The hiring of supplementary labor, or equipment, for 

24 the removal of snow or ice from roads and bridges and other 

25 public places required to be maintained by the contracting 

26 party during an emerg'ency caused thy storm, when the need 



4 

27 for the hiring of such labor or equipment is not reasonably 

28 foreseeable, 

29 (2) It is to be made or entered into with the United States of 

30 America, the State of New Jersey, county or municipality or any 

31 board, body, offiCBr, ag.ency or authority, thereof. 

32 (3) The contracting unit has advertised for bids pursuant to 

33 section 4 on two occasions and has reCBived no bids in response to its 

34 advertisement, and no board, body, officer, agency or authority 

35 of the United States, the State of New Jersey or any county or 

36 municipality is willing and able to perform any work or furnish 

37 or hire any materials or supplies usually required in conformity 

38 with the specifications of the municipality. Any such contract or 

39 agreement may be made, negotiated or awarded only upon adop­

40 tion by the affirmative vote of % of the full membership of the 

41 governing body of the contracting unit of an ordinance, in the case 

42 of a municipality, or a resolution, in the case of a county, authoriz­

43 ing such a contract or agreement. No such contract or agreement 

44 may extend for a period greater than the term of the governing' 

45 body or 1 year, whichever is greater, nor shall the terms, condi­

46 tions or speoifications specified pursuant to section 4 be in any way 

47 amended or modified. 

48 (4) The contracting unit has advertised for bids pursuant to 

49 section 4 and the governing body thereof has rejected such bids 

50 because the contracting unit has determined that they are not rea­

51 s,onable as to price on the basis of cost estimates prepared for the 

52 contracting unit prior to the advertising therefor or have not been 

53 independently arrived at in open competition, but no such contract 

54 or agreement may be entered into after such rejection of bids, 

55 unless: 

56 (a) Notification of the intention to negotiate and a reason­

57 able opportunity to negotiate shall have been given by the con­

58 tracting' unit to each responsible bidder, and 

59-60 (b) The negotiated priCB is lower than the lowest rejected 

61 bid priCB of a responsible bidder who bid thereon and is the 

62 lowest negotiated price offered by any responsible supplier 

63-64 and is a reasonable price for such work materials, supplies or 

65 services; 

66 (c) The contract or agreement is made subject to the same 

67 terms, conditions, restrictions and specifications as were the 

68 subject of competitive bidding pursuant to section 4 of this 

69 act, and 

70 (d) The negotiated price is lower than the price of the same 
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71 or equivalent materials or supplies available from the State 

72 or the county in whicb the contracting unit is located. 

73 Whenever a contracting unit shall determine that a bid was 

74 not arrived at independently in open competition pursuant to 

75 this subsection 4 of section 5, it shall tbereupon notify the 

76 county prosecutor of the county in which the contracting unit 

77 is located and the Attorney General of the facts upon which 

78 its determination is based, and when appropriate, it may in­

79 stitute appropriate proceeding's in any State or Federal court 

80 of competent jurisdiction for a violation of any State or Fed­

81 eral antitrust law or laws relating to the unlawful restraint 

82 of trade. 

83 Any such contract or agreement may be made, negotiated or 

84 awarded only upon adoption by the afthmative vote of % of the 

85. full membership of the governing body of the contracting unit of 

86 an ordinance, in the case of a municipality, or a resolution, in the 

87-88 case of a county, authorizing such a contract or agreement. 

89 Source: R. S. 40 :25-4, amended 1962, c. 158, s. 1; 40 :25-5; 40 :50-1, 
90 amended 1957, c. 30; 1957, c. 209'; 1963, c. 67 j C. 40 :50-5.1 (1943, 
91 c. 198, s. 1, amended 1956, c. 6, s. 1) j C. 40 :50-5.2 (1943, c. 198, 
92 s. 2); C. 40:50-5.3 (1943, c. U)8, s. 3) j C. 40:50-5.4 (19'43, c. 198, 
93 s. 4, amended 1956, c. 6, s. 2). 

1 6. Authorization of certain exceptions. Any such purchase, 

2 contract or agreement may be made, negotiated or awarded for a 

3 contracting party without lJublic advertising for bids and bidding 

4 therefor notwithstanding that the cost or contract price will exceed 

5 $2,500.00, when an emergency requires the immediate delivery 

6 of the articles or tbe performance of the service and when prior 

7 to the making of such purchase, contract or agreement or after 

8 the same, it is specifically authorized so to be made, negotiated or 

9 awarded by resolution, adoption by the affirmative vote of % of 

10 the full membersmp of the governing body of the oontract unit, 

11 for or on behalf of which the same is made, negotiated or awarded 

12 if the full membersmp of such governing body consists of more 

13 than four members, or of % of all of the members thereof, if the 

14 full membership thereof shall be four members, or of % of all of the 

15 members thereof, if the full membership thereof be three members, 

16 provided such resolution desoribes specifially the circumstances, 

17-18 declares the emergency, and further prescribes the maIlller in 

19 which such purchase, contract or agreement shall be made, negoti­

20 ated or awarded, which shall be of such character as to be effective 

21 to promote free and full competition, whenever competition is prac­

22 tical under the circumstances. 

23 Source: R. S. 40 :25-3, 40 :50-1, amended 1957, c. 30 j 1957, c. 209 j 
24 1963, c. 67. 
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1 7. Contracts not to be divided. No purchase, contract or 

2 agreement, which is single in character or which necessarily or by 

3 reason of the quantities required to effectuate the purpose of the 

4 purchase, contract or agreement, includes the furnishing of addi­

5 tional services or buying or hiring of materials or supplies usually 

6 required or the doing of additional work, shall be subdivided, so 

7 as to bring it or any of the parts thereof under the maximum price 

8 or cost limitation of $2,500.00 thus dispensing with the requirement 

9 of public advertising and bidding therefor, and in purchasing or 

10 contracting for, or agreeing for the furnishing of, any services, 

11 the doing of any work or the supplying of any materials or the 

12 supplying or hiring of any materials or supplies usually required, 

13 included in or incident to the performance or completion of any 

14 project, program, activity or undertaking which is single 

15 in character or inclusive of the furnishing of additional services 

16 or buying or hiring of materials or supplies usually required or 

17 the doing of additional work, or which requires the furnishing of 

18 more than one article of equipment or buying or hiring of materials 

19 or supplies usually required, all of the services, materials or 

20 property requisite for the completion of such project shall be in­

21 eluded in one purchase, contract or agreement. 

22 Source: R. S. 40 :25-2, amended 1938, c. 167; 1956, c. 80; 1957, c. 208. 

1 8. Periodic solicitation for proposals work or materials 

2 and supplies required. Every contracting agent shall, at 

3 intervals to be fixed by the governing body, solicit by public 

4 advertisement the submission of bids for the furnishing of all 

5 work, materials and supplies which are usually required and 

6 which under section 4 of this act can be purchased or agreed or 

7 contracted to be furnished only after public advertisement for bids 

8 and bidding therefor and all purchases, or contracts or agreements 

9 for the furnishing, of such work, materials and supplies 

10 shall be made and awarded only in that manner. 

11 Source: R. S. 40 :23-6; 40 :50-2. 

C. PURCHASING AGENTS, DEPARTMENTS OR BOARDS 

1 9. Purchasing agent, department or board; establishment; 

2 powers. The governing body of any local unit may, by ordi­

3 nance, in the case of a municipality, and resolution, in the case 

4 of a county, provide for the appointment of a purchasing agent, 

5 or purchasing department or a purchasing board, with authority 

6 to purchase, as its contracting agent, such materials and supplies 
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9 (2) Purchases, contracts or agreements made pursuant to a 

10 joint purchasing agreement shall be subject to all of the terms and 

11 conditions of this act. 

12 (3) Any oounty, municipality or school district serving as a pur­

13 chasing agent, board or department pursuant to this section 11, 

14 may make an appl'opriation to enable it to perform any such con­

15 tract and may anticipate as revenue payments to be made and 

16 reooived by it from any other party to the agreement. The agree­

17 ment and any subsequent amendment or revisions thereto shall be 

18-28 filed with the Director of the Division of Local Finance in the 

29 Department of Oommunity Affairs. The purchasing agent, pur­

30 suant to such an agreement, shall also annually file with the director 

31 a report of any purchases, contracts or agreements and the amounts 

32 thereof annually. The director may, by regulation, specify the 

33 form and content of such reports. 

34 Source: C. 40 :23-6.34 (1967, c. 228, s. 1; 1968, c. 422, s. 1); C. 
35 40:23-6.35 (1967, c. 22B, s. 2; 19'68, c. 422, s. 2); C. 40:23-6.36 (1967, 
36 c. 228, s. 3; 1968, c. 422, s. 3) ; C. 40 :23-6.37, (1967, c. 228, s. 4: 1968, 
37 c. 422, s. 4). 

1 12. Purchases through State agency. Any contracting unit 

2 under this act may without advertising for bids, or having rejeded 

3 all bids obtained pursuant to advertising therefor, purchase any 

4 materials, supplies or equipment under any contract or contracts 

5 for such materials, supplies or equipment entered into on behalf 

6 of the State by the Division of Purchase and Property in the De­

7 partment of the Treasury. 

8 S~)Urce: C. 40 :25-4.5 (1969, c. 104). 

E. SPECIFICATIONS 

1 13. Specifications. Any specifications for an acquisition under 

2 this act, whether by purchase, contract or agreement,· shall be 

3 drafted in a manner to encourage free, open and competitive bid­

4 ding. In particular, no specifications under this act may: 

5 (a) Require any standard, restrietion, condition or limitation not 

6 directly related to the purpose, function or activity for which the 

7 purchase, contract or agreement is made; or 

8 (b) Require that any bidder he a resident of, or that his place 

9 of business be located in, the county or municipality in which the 

10 purchase will be made or the contract or agreement performed, 

11 unless the physical proximity of the bidder is requisite to the effi­

12 cient and economical purchase or performance of the contract 01' 

13 agreement; or 
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14 (c) Discriminate ou the basis of race, religion, creed, national 

15 origin; or 

16 (d) Require, with regard to any purchase, contract or ag-ree­

17 ment, the furnishing of any" braud name," but may in all cases 

18 require "brand name or equivalent," except that if the materials 

19 to be suppl~ed or purchased are patented or copyrighted, such 

20 materials or supplies may be purchased by specification in any case 

21 in which the ordinance or resolution authorizing the purchase, con­

22 tract, sale or agreement so indicates, and the special need for sueb 

23 patented or copyrighted mate,rials or supplies is directly related 

24 to the performance, completion or undertaking of the purpose for 

25 which the purchase, contract or agreement is made; or 

. 26 (e) Fail to include any option for renewal, extension, or release 

27 which the contracting unit may intend to exercise or require; or 

28 any terms and conditions necessary for the performance of any 

29 extra work; or fail to disclose any matter necessary to the substan­

30 tial performance of the contract or agreement. 

31 Any specification adopted by the governing body, which know­

32 ing'ly excludes prospective bidders by reason of the impossibility 

33 of peIformance, bidding' or qual,ification by any but one bidder, 

34 except as provided herein, shall be null and void and of no effect 

35 and subject purchase, contract or agreement shall be readvertised, 

36 and the original purebase, contract or agreement shall be set aside 

37 by the governing body. No contracting unit setting aside a pur­

38 chase, contract or agreement pursuant to this section shall be liable 

39 for damages therefor. 

40 Source: New. 

F. CONTRACTS, FORM AND CONTENTS 

1 14. Form and execution of contracts and· bonds. The 

2 governing body of any contracting unit may prescribe the form and 

3 manner in which all contracts for performing work or furnishing 

4 materials for the contracting unit shall be made and executed, and 

5 the form and manner of execution and approval of all guarantee, 

6 indemnity, fidelity and other bonds required to be given to the 

7 contracting unit pursuant to law. 

8 Source: R. S. 40:2&-1. 

1 15. Contracts for fuel or oil and snow and ice removal; 

2 duration. Any contracting unit may enter into a contract for the 

3 (1) Supplying of 

4 (a) Fuel for heating purposes, for any term not exceeding 

4A in the ag-g-regate, 2 years, or 

5 (b) Fuel or oil for use of airplanes, for any term not exceed­

6 ing' in the aggregate, 3 years, or 
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7 (2) The plowing and removal of snow and ice from highways 

8 and public places, for any term not exceeding in the aggregate, 1 

9 year, or 

10 (3) The collection and disposal of garbag'e and refuse, for any 

11 term not exceeding in the aggregate, 5 years, 

12 notwithstanding that such terms exceed the fiscal year. 

13 Source: C. 40:25-1.1 (1953, c. 395); C. 4O:5Q-5.5 (1945, c. 158); 

14 C. 4O:5Q-5.6 (1945, c. 160); C. 40:50-5.7 (1962, c. 168). 

1 16. Separate plans for various types of work; bids; contracts.
 

2 In the preparation of plans and specifications for the erection,
 

3 alteration or repair of any puhlic huilding- by any political sub­


4 division of this Stat€, when the entire cost of the work will exceed
 

5 $2,500.00 in amount, the architect, engineer or other person pre­


6 paring the plans and specifications, may prepare separate plans
 

7 and specifications for
 

8 (1) The plumbing and gas fitting and all kindred work,
 

9 (2) Steam power plants, steam and hot water heating and
 

10 ventilating apparatus and all kindred work, 

11 (3) Electrical work, 

12 (4) Structural steel and ornamental iron work, and 

13 (5) All other work required for the completion of the project. 

14 The contracting agent authorized to award such contract for the 

15 erection, construction, alteration or repair of any public building 

16 shall advertise for and receive, in the manner provided by law, 

17 either (a) separate bids for ,each of said branches of work, 

18 or (b) bids for all the work and materials required 

19 to complete the building' to be included in a single overall 

2() contract, or both, in which case there will be set forth in the 

21, bid the name or names of, and evidence of performance security 

22 from, all subcontractors to whom the bidder will subcontract the 

23 furnishing- of plumbing and gat> fitting', and all kindred work, anit 

24 of the steam and hot water heating and ventilating apparatus, 

25 steam power plants and kindred work, and electrical work, struc­

26 tural steel and ornamental iron 'York, each of whicll subcontractors 

27 shall be qualified in accordance with this Title. 

28 Contracts shall be awarded to the lowest responsible bidder in the 

29 following manner: If the sum total of the amounts bid by the lowest 

30 responsible bidder for each branch is less than the amount bid 

31 by the lowest responsible bidder for all of the work and materials, 

32 the contracting' agent shall award separate contracts for each of 

33 such branches to the lowest responsible bidder therefor, but if the 

34 sum total of the amount bid by the lowest responsible bidder for 
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35 each branch is not less than the amount bid by the lowest respon­

36 sible bidder for all the work and materials, the contracting agent 

37 shall award a single overall contract to the lowest responsible bid­

38 del' for all of such work and materials. (c) In every case in which 

39 a contract is awarded under (b) above, all payments required to be 

40 made under such contract for work and materials supplied by a 

41 subcontractor shall, upon the certification of the contractor of the 

42 amount due to the subcontractor, be paid directly to the sub­

43 contractor. 

44 Source: R. S. 40 :9-3, amended 1968, c. 121, s. l. 

1 17. Number of working days specified. All specifications for 

2 the doing of any public wOl'k for a contracting unit shall fix the 

3 date before which the work shall be completed, or the number of 

4 working days to be allowed for its completion; and every such con­

5 tract shall contain a provision for a deduction, from the contract 

6 price, or any wages paid by the contracting unit to any inspector 

7· or inspectors necessarily employed by it on the work, for any num­

8 bel' of days in excess of the number allowed in the specifications. 

9 Source: R. S. 40 :25-26 ; 40 :50-3. 

1 18. American goods and products to be used where possible. 

2 Each local unit shall provide, in the specifications for all 

3 contracts for county or municipal work or for work for which it will 

4 pay any part of the cost, that only manufactured and farm products 

5 of the United States, wherever available, be used in such work. 

6 Sour<~e: R. S. 40 :15 l. 

1 19. Liquidated damages. Any contract or agreement madtl 

2 pursuant to this act may include liquidated damages for the vio­

3 lation of any of the terms and conditions thereof or the failure to 

4 perform said contract or agreement in accordance with its terms 

5 and conditions, or the terms and conditions of this act. 

6 Source: New. 

G. BIDDING REQUIREMENTS 

1 20. Certificate of bidder showing ability to perform contract. 

2 There may be required from any bidder submitting a bid 

3 on public work to any contracting unit, duly advertised for in 
4 accordance with law, .a certificate showing that he owns, 

5 leases, or controls all the necessary equipment required by the 

6 plans, specifications and advertisements under which bids are asked 

7 for and if the bidder is not the actu,al owner or lessee of any 

8 such equipment, his certificate shall state the source from which 

9 the equipment will be obtained, and shall be accompanied by a 

10 certificate from the owner or person in control of the equipment 
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11 definitely granting to the bidder the control of the equipment re­


12 quired during such time as may be necessary for the completion
 

13 of the contract.
 

14 Source: R. S. 40:25-11; 40:25-12.
 

1 2'1. Cash or certified check to accompany bid; amount. 

2 There may be requi'red from any person bidding' on any 

3 contract or agreement, for any contracting unit, advertised in 

4 accordance with law, that the bid be accompanied by cash or a 

5 certified check, payable to the contracting unit as a guarante€ 

6 that if the contract or agreement is awarded to him he will enter 

7 into a contract therefor. The amount to be so deposited shall be 

8 at least 10% of the bid, but in no case in excess of $20,000.00. 

9 Source: R. S. 40 :2&-9. 

1 22. Guarantee or surety company; certificate. When a surety 

2 company bond is required in the advertisement or specifica­

3 tions for a contract or agreement, every contracting' unit 

4 shall require from any bidder submitting a bid in ac­

5 cordance with plans, spooifications and advertisements, as 

6 provided for by law, a certificate from a surety company stating 

7 that it will provide the contractor with a bond in such sum as is 

8 required in the advertisement or in the specifications. 

9 This certificate shall be obtained for a bond­

10 (1) For the faithful performance of all provisions of the speci­

11 fications or for all matters which may be contained in the notice 

12 to ibidders, relating' to the performance of the contract or agree­

12iA ment, and 

13 (2) If any be required, for a guarantee bond for the faithful 

14 performance of the contract provisions relating to the repair and 

15 maintenance of any work, project or facility and its appurtenances 

16 and keeping the same in good and servicable condition during 

17 the term of the bond as provided for in the notice to bidders or 

18 in the specifications, or 

19 (3) In such other form as may be provided in the notice to 

20 bidders or in the specifications. 

21 If a bidder desires to offer the bond of an individual instead of 

22 that of a surety company, he shall submit with his bid a certificate 

23 signed by such individual similar to that required of a surety 

24 company. 

25 The contracting unit may reject any such bid if it is not satisfied 

26 with the sufficiency of the individual surety offered. 

27 Source: R. S. 40:25-13, amended 1957, c. 54; 40:25-14. 

1 23. Advertisements for bids; bids; general requirements. 
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All advertisements for bids shall be published at least once, 

10 days prior to the date fixed for reooiving the bids, III a 

newspaper of general ciTculation published in this State and 

circulating within the territory included within or served by the 

contracting unit. The advertisement. shaH designate the manner 

of submitting and the method of receiving the bids and the time 

and place at which the bids win be received. At such time and 

place the contracting agent of the contracting unit shaH receive 

the bids, and thereupon immediately proceed to unseal them and 

publicly announce the contents, which announcement shaH be made 

in the presence of any parties bidding or their agents, who are 

then and there present, and shall also make proper record of the 

prices and terms, upon tIll' minutes of the governing body, if the 

award is to be made by the governing body of the contracting unit, 

or in a book kept for that purpose, if the award is to be made by 

other than the g'overning body, and in such latter case it shall be 

reported to the governing body of the contracting unit for its action 

thereon, when such action thereon is required. No bids shaH be re'­

ceived previous to or after the time designated in the advertisement. 

Source: R. S. 40 :25-8; 40 :50-4. 

H. AWARDS AND EXECUTION OF CONTRACTS 

1 24. Time for making award; deposits returned. The con­

2 traeting agent shall award the contract or contracts, or reject all 

3 bids therefor within 30 days after they are received, and all cash 

4 and checks delivered with the bids, except those delivered by the 

5 two lowest responsible bidders, shall be returned within 3 days 

6 thereafter, Sundays and holidays excepted. If for any reason 

7 the contracting agent is unable to make an award within such 

8 30-day period, it shall be lawful for such agent and the lowest 

9 respon&ible bidder and his proposed surety, if any, to agree 

10 upon an extension, not exceeding an additional 30 days, for the 

11 making of the award, in which event the contracting agent shall 

12 make the award or reject such bid on or before the end of such 

13 extended period.
 

14 Source: R. S. 40:25-10, amended 1955, c. 191.
 

1. QUALIFICATION OF BIDDERS 

(1) IN GENERAL 

1 25. General power to provide qualification for bidders. The 

2 governing body of any contracting unit may establish reason­

3 able regulations appropriate for controlling the qualifications of 

4 prospective bidders upon contracts to be awarded on behalf of the 
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5 contracting unit, by the class or category of work to be per­

6 formed or materials and supplies to be furnished or hired which 

7 may fix the qualifications required according to the financial ability 

8 and experience of the bidders and the capital and equipment avail­

9 abLe to them pertinent to and reasonably related to the class or 

10 caoo'gory of work to be performed or materials and supplies to 

11 be furnished or hired in the performance of any such 

12 contract, and may require each bidder to furnish a statement 

13 thereof; and if such gOV1erning body is not satisfied with the 

14 qualifications of any bidder as f,ounded upon such statement, it may 

15 refuse to furnish him with any plans or specifications for any public 

16 contract or consider any bid made by him for any contract. 

17 Prior to the adoption of any such reg1l1ations, a contracting 

18 unit shall submit them to a public hearing. Notice of the hearing 

19 and a general description of the subject matter of the regulations 

20 to be adopted slhall be published in not less than two newspapers 

21 circulating in the county or municipality in which the contracting 

22 unit is located. Publication shall precede by at least 20 days the 

23 date set in the notice for the hearing. The clerk or secretary of the 

2'4 governing body of the contracting unit shall keep a record of the 

25 proceedings and of the testimony of any citizen or prospective bid­

26 del' within 10 days after the completion of the hearings. The 

27 proposed regulations and a true copy of the record of the hearings 

28 shall be forwarded to the Director of the Division of Local Finance 

29 for his approval. If the director fails to approve or disapprove thto 

30 regulations within 30 days of their receipt by him, they shall take 

31 effect without his approval. The director may disapprove such pro­

32 posed regulations only if he finds that: 

33 (a) They are written in a manner which will unnecessarily dis­

34. courage full, free and open competition; or 

35 (b) They unnecessarily restrict the participation of small busi­

36 nesses in the public bidding prooess ; or 

37 (c) They create undue preferences; or 

38 (d) They violate any other provision of this act, or any other law. 

39 If the director disapproves such proposed regulations within 

40 the 30-day period prescribed, they shall be of no force and effect 

41 and may not be required as a condition to the acceptance of a bid on 

42 any public contract by the contraoting unit. 

43 No qualification rating of any bidder shall be influenced by his 

44 nice, religion, national origin, nationality or his place of residence 

45· or busmes;s. 

46· Nothing contained in this act shall limit the right of any court 
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47 to review a refusal to furnish any such plans or specifications or 

48 the oonsideration or any bid on any contract advertised. 

49 Any such governing body may adopt a standard form of state­

50 ment or questionnaire for bidders on public works and contracts, 

51 and in such case their action shall be governed as provided herein. 

52 Source: R. S. 40 :25-16; 40:25-24; 40 :50-5. 

(2) STANDARD FORM OF QUESTIONNAIRE 

1 26. Standard questionnaire; effect of unsatisfactory answers. 

2 The governing- body of any contracting' unit may adopt a 

3 standard form of statement or questionnaire for bidders on public 

4 works and contracts and may require from any person proposing to 

5 bid upon any such public work or contract a statement or answers 

6 showing his financial ability and experience in performing public 

7 work and describing the equipment available to such bidder in the 

8 performance of such work or contract, and if not satisfied with the 

9 sufficiency of this statement or answers may refuse to furnish plans 

10 and specifications to him. 

11 Source: R. S. 40 :25-16; 40 :50-5. 

1 27. Standard statements and questionnaires; prospective bid­

2 del's; responses. Such statements and questionnaires shall 

3 be standardized for like classes of work to be submitted to prospec­

4 tive bidders who may be required to respond to questions under 

5 oath. The statement or answer shall disclose fully the financial 

6 ability, adequacy of plant and equipment, organization and prior 

7 experience of the prospective bidder, and such other pertinent an.d 

8 material facts as may be required. 

9 Source: R. S. 40 :25-16. 

1 28. Classification of prospective bidders; notice. Prospective 

2 bidders shall be classified as to the character and amount of 

3 public work or contracts· as to which they shall be qualified to 

4 submit bids, and bids shall be accepted only from persons so 

;) qualified. The classification shall be made and an immediate notice 

6 thereof shall be sent to the prospective bidders by certified or 

7 registered mail within 8 days after the date of receipt of the respon­

8 sive statement or answers. 

!) Source: R. S. 40:25-17. 

1 29. Reclassification of prospective bidders; request for; 

2 time limit. If any person, after being notified of his classification, 

3 shall be dissatisfied therewith or with the classification of other 

4 bidders, he may request in writing a hearing before such governing 

5 body, and may present such further evidence with respect to the 

6 financial responsibility, organization, plant and equipment, or ex­
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7 perience of himself or other prospective bidders as might tend to 

8 justify a different classification. 

9 Where a request is made for the change of classification of 

10 another prospective bidder, the applicant therefor shall notify such 

11 other bidder by certified or registered mail of the time and place 

12 of hearing, as fixed by the governing body, and at the hearing shall 

13 present satisfactory evidence that the notice was served as herein 

14 required, before any matters pertaining to a change of classification 

15 of such other bidder shall be taken up. After hearing such evidence 

] 6 the governing body may, in its discretion, by appropriate action, 

17 change or retain the classification of any bidder. 

18 No change in classification to be effective for any public work or 

19 contract where bidding therefor has been du]~y advertised, shall 

20 be made unless the written request therefor shall have been received 

21 at least 20 days before the final day for submission of bids. 

22 All requests for change in classification and notice of any action 

23 sent by certified or registered mail to the parties directly affected 

24 thereby, shall be acted upon by the governing body concerned at 

25 least 8 days prior to the date fixed for the I next opening of bids 

26 on any contract or contracts for which such persons might be 

27 qualified to bid as a result of the reclassification. 

28 Source: R. S. 40 :25-18. 

1 30. Board of reVIew upon classification; membership, 

2 et cetera. There is hereby established a board of review upon 

3 classification and reclassification of prospective bidders. This board 

4 shall consist of one member of the governing body of the contracting 

5 unit concerned, to be designated by such body, and two citizens of 

6 the county or municipal,ity to be designated by the Superior Court 

7 assignment judge of the county. In all counties having a county 

8 supervisor, he shall be a member of the board of review instead of 

9 one of the citizens. The clerk of the contracting unit shall be the 

10 secretary of the board of review and shall keep a complete record
 

11 of its proceedings and decisions. The members of the board shall
 

12 serve without compensation.
 

13 Source: R. S. 40 :25-19, amended 1953, c. 37, s. 46.
 

1 31. Reconsideration by board of reVIew; request for; 

2 time limit. Any prospective bidder who is dissatisfied with his 

3 original classification or reclassification may upon receipt of notice 

4 thereof, request in writing a hearing of the matter before the board 

5 of review. The request shall be filed with the contracting agent and 

6 the secretary of the board. 

7 The board shall hold a hearing at which the prospective bidder 
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8 shall be entitled to be heard and to submit additional information. 

9 The board shall review the respensibility of all prospective bid­

10 del's who have filed statements or answers, considering both the 

11 statement, answers and any additional information given at the 

12 hearing, and shall eertify to the contracting unit coneerned, its 

13 decisioRll8 to the original classifieations or reclassifie&tinns, if any. 

14 The decisions shall be made by a majority vote. 

15 In o-rder for any ehang~ in classification by the board to be 

16 effective for public work or contract previously advertised, the 

17 request shall be filed not less than 5 days prior to the final day for 

18 submission of bids, and the board shall held a hearing and act upon 

19 the request not less than 2 days prior to the date fixed for the next 

20 opening of bids on any public work or contract foJ' which such 

21 prospective bidders might be qualified to bid as a result of the 

22 reclassification. 

23 Source: R. S. 40 :25-20. 

1 32. Rejection of bids after qualification of bidder; hear­

2 ing. Nothing herein contained shall be construed as depriving any 

3 contracting agent of the right to reject a bid at any time prior to the 

4 actual award of a public work or contract, where the circumstances 

5 of the prospective bidder have changed subsequent to the qualifica­

6 tion and classification of the said bidder, which in the opinion of 

7 the awarding contractmg unit would adversely affect the responsi­

8 bility of the bidder. Before taking final action oli any such bid, 

9 the eontracting as'ent concerned shall notify the said bidder and 

10 afford him an opportunity to present any additional information 

11 which might tend to sustain the existing classification. 

12 No person shan be qualified to bid on any public work or contract 

13 unless he shall have submitted a statement or answers as herein 

14 required within a period of 6 months preceding . the date of 

15 opening of bids for the public work or eontract, if the bidders 

16 thereon are required to be clsssmed hereunder. 

17 Source: R. S. 40:26-21. 

1 33. FQI'feiture of deposit m certain eases, A deposit made 

2 by any person who makes or causes to be made a false, d6Cep­

3 tive or fraudulent statement or answers in response to a question­

4 naire or in the course of a hearing hereunder may be caused to be 

5 forfeited, as liquidated damag'es by and to the contracting unit. 

6 Source: R. S. 40 :25-23. 

(3) PENALTIES 

1 34. Penalties for false statements. Any perSOll who makes or 

2 causes to be made, a false, deceptive or fraudulent statement 
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3 m the statement or answers III response to the questionnaire, 

4 or in the course of any hearing hereunder, shall be guilty of a misde­

5 meanor, and upon conviction shall be punishable by a fine of not 

6 less than $100.00 nor more than $1,000.00, and shall be permanently 

7 disqualified from bidding on all public work or contracts of the 

8 contracting unit which submitted the questionnaire; or, in the case 

9 of an individual or an officer or employee charged with the duty 

10 of responding to the questionnaire for a person, firm, copartner­

11 ship, association or corporation, by such fine or by imprisonment, 

12 not exceeding 6 months, or both. 

13 Source: R. S. 40 :2&--22. 

(4) OFFICIALS SAVED HARMLESS 

1 35. No liability of officials. No action for damages shall lie
 

2 against an official of any contracting unit because of any autho­


3 rized action taken hereunder.
 

4 The word "official" as used in this section shall mean and in­


5 elude the governing body and any officer, board, commission, com­


6 mittee or department of a contracting unit.
 

7 Source: R. S. 40 :2f}....15; 40 :2f}....25.
 

J. CONTRACTS OF SPECIAL CHARACTER 

1 36. Indemnity agreements; Federal projects for benefit of mu­


2 nicipality. Any contracting unit may enter into an agreement in­


3 demnifying the United States of America, or any board, body,
 

4 officer or agency thereof, from loss or damage to the property of
 

5 others resulting from the furtherance of any project, undertaken
 

6 or to be undertaken by the Federal Government fo'r the benefit of
 

7 such contracting unit where the cost or any part thereof is to be
 

8 paid out of Federal funds.
 

9 Source: C. 40:50-8 (1949, c. 67).
 

K. MANNER AND METHOD OF SALE 

1 37. Sale or other disposition of personal property. Any con­

2 tracting unit by resolution of its governing body may authorize 

3 the sale of its personal property not needed for public use. 

4 (1) If the estimated fair value of the property to be sold exceeds 

5 $2,500.00 in anyone sale and it is neither livestock nor perishable 

6 goods, it shall be sold at public sale to the highest bidder. 

7 (2) The contracting unit need not advertise for bids when it 

8 makes any such sale to the United States, the State of New Jersey, 

9 another contracting unit or to any body politic to which it con­

10 tributes tax raised funds. 

11 (3) Notice of the date, time and place of the public sale together 

12 with a description of the items to be sold and the conditions of 
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'e, 13 sale shall be published in a newspaper circulating in the con­
e­

0 14 tracting' unit. Such sale shall be held not less than 70 nor more 
It 15 than 14 days after the latest publieation of the 0 notice thereof. 
, 

1G (4) If no bids are reeeived the property may then be sold at 

17 private sale without furthrr publication or notice thereof, but in 

18 no event at less than the estimated fair value; or the contractin~ 

19 unit may if it so elect reotter the lwoperty at public sale. As 

20 used herein, "estimated fair ,'alue" means the market value of the 

21 property between a willing seller and a willing buyer less the cost 

22 to the municipality to continue storag'e or maintenance of any 

23 personal property not needed for public use to be sold pursuant 

24 to this section. 

25 (5) A contracting unit may reject all bids if it determine such 

26 rejection to be in the public interest. It any case in which the con­

27 tracting unit has rejected all bids, it may readvertise such personal 

28 property for a subsequent public sale. If it elects to reject all bids 

29 at a second public sale, pursuant to this section, it may then sell 

30 such personal property without further publication or notice 

31 thereof at private sale, prDvided that in nD event shall the negotiated 

32 price at private sale be less than the highest price of any bid re­

33 jected at the preceding two public sales and provided further that 

34 in no event shall the terms or conditions of sale be changed or 

35 amended. 

36 Source: New. 

L. STATUTES REPEALED 

1 38. Statutes repealed. The following sections, chapter and 

2 acts, together with all amendments and supplements thereto, 

3 are hereby repealed: 

4 Chapter 25 of Title 40 of the Revised Statutes; 

5 Sections 40 :9--3; 40 :15-1; 40 :50--1 to 40 :50--5 inclusive and 

6 40 :50-7, of the Revised Statutes; 

7 Laws of 1943, c. 198 (C. 40:50--5.1 to C. 40:50--5.4 inclusive); 

8 Laws of 1945, Co 158 (Co 40:50-5.5); 

9 Laws of 1945, c. 160 (C. 40 :50-5.6) ; 

10 Laws of 1949, c. 67 (C. 40:50-8); 

11 Laws of 1962, c. 168 (Co 40:50-5.7); 

12 Laws of 1953, c. 395 (C. 40:25-1.1) ; 

13 Laws of 1964, c. 245 (C. 40 :50-7.1 to C. 40 :50-7.3 inclusive) ; 

14 Laws of 1967, c. 228 (C. 40:23-6.34 to C. 40:23-6.37 inclusive); 

15 Laws of 1969, c. 104 (C. 40:25-4.5). 
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~I. :mFFEC1'IVE DATE 

1 39. Effective date, this aet shall take effect July 1, 1970, 

2 but any action, purchase, sale, contract or agreement taken, 

3 made or entered into prior to this dat.e pursuant to any of the 

4 acts, amendments and supplements hereby repealed are hereby 

5 validated and confirmed, provided t.hat in no event shall a lease 

6 entered into prior to the effective date of this act De renewed or 

'1 extended, exoopt in aooordance with the terms and provisions of 

8 this act. 

)' STATEMENT 
This bill in effeet is a reintroduction of 1969 Senate Bill No. 284 

to include certain prO'\risiolUl set forth in the Govarnor '$ eonditional 

veto message. 

• 



SENATE AMENDMENTS TO 

SENATE, No. 627 

STATE OF NEW JERSEY
 
• 

ADOPTED MARCH 11, 1971 

Amend page 1, section 2, line 7, after "branch", omit "or" and 

insert " ,". 

Amend page 1, section 2, line 7, af.ter "agency", insert "or school 

district' '. 

Amend page 2, section 2, line 29, after "branch", omit "or" and 

insert ",". 

Amend page 2, section 2, line 29, after "agency", insert "'or school 

district". 

Amend page 2, section 2, lines 42 through 44, omit entire lines and 

substitute: 

" (6) 'Pl~ofessional services' means: 

(a) services rendereod or performed by a person authorized by law to 

practice a recognized profession and whose practice is regulated by law, 

or 

(b) services which are of such a qualitative nature as will not reason­

ably permit the drawing of specifications or the receipt of competitive 

bids; provided that, with respect to the de'finitions under both (a) and 

(b), the governing body shall state supporting reasons for its action in 

the resolution awarding the contract, and shaH cause a co<py of the 

resolution to be printed in a newspaper of general circulation withill the 

boundaries qf the contracting unit no more than ten days after passage 

of the resolution." 

Amend page 2, section 3, line 4, omit "usua'lly required".
 

Amend page 2, section 3, line 7, omit" usually required".
 

Amend page 2, section 3, line 7, afteor "which", insert": (1)".
 

Amend page 2, sectioll 3, line 9, af,ter "project,", insert" (2)".
 

Amend page 2, section 3, line 9,after "funds", insert",".
 

,Amend page 2, section 3, line 9, after "and''', insert" (3)". 

Amend page 2, section 3, line 10, after "$2,500.-00", insert" in the 

fiscal year, or in the case of purchases that are not annually recurring in 

a period of one year.". 
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Amend page 2, section 3, line 10, before "may", insert "These".
 

Amend page 3, section 4, line 3, omit "usually required ".
 

Amend pag'e 3, section 5, line 1, om1t "Major exceptions" and insert
 

, 'Exceptions". 

Amend page 4, section 5, line 37, omit "usually required". 

Amend page 4, section 5, line 40, after" adoption", insert" of a resolu­

t~on". 

Amend page 4, section 5, lines 41 and 42, omit."of an ordinance, in the 

case of a municipality, or a resolution, in the case of a county," and 

insert" at a meeting thereof". 

Amend page 4, seotion 5, lines 44 and 45, omit" the term of the govern­

ing body or". 

Amend page 4, section 5, lines 45 to 47, after "year" delete"," and 

insert" . ' '; delete" whichever is greater, nor, shall the terms, conditions 

or specifications specified pursuant to section 4 be, in any way amended 

or modified. ", and insert" Any amendment or modification of the terms, 

conditions, restrictions and specifications which were the subject of 

competitive bidding pursuant to section 4 of this act shall be stated in 

the resolution awarding the contract. ". 

Amend page 4, section 5, line 49, after "4", insert "on two occasions ". 

Amend page 4, section 5, line 49, af,ter "bids", insert "on each occa­

sion". 

Amend page 4, section 5, line 58, omit" and". 

Amend page 4, section 5, line 65, omit" ;"and insert", ". 

Amend page 4, section 5, lines 66 to 69, omit entire lines and insert: 

" (c) Any amendment or modification ,of the terms, conditions, restric­
•

tions and specifications which were the subjeot of competitive bidding 

pursuant to section 4 of this act shall be stated in the resolution award­

ing the contract, and". 

Amend page 5, section 5, line 84, after "adoption", insert "of a resolu­

tion' '. 

Amend page 5, section 5, lines 85 to 88, omit' 'of an ordinance, in the 

case of a municipality, or a resolution, in the case of a county," and 

insert" at a meeting thereof". 

Amend page 5, section 6, line 8, omit" so t<:> be", and insert" to be so". 

Amend page 5, section 6, line 16, omit "specifially", and insert 

"specifically' '. 

Amend page 6, section 7, lines 5 and 6, omit "usually required". 

Amend page 6, section 7, line 12, omit "usually required". 

Amend page 6, seotion 7, line 16, omit "usually required". 

Amend page 6, section 7, line 19, omit "usually required". 

Amend page 6, section 8, line 5, omit "usually required". 
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Amend page 7, section 10, line 3, omit" or school districts ". 

Amend page 7, section 10, line 4; omit ",and". 

Amend page 7, section 10, line 7, after "ordinances" insert", in the 

case of municipalities,' '. 

Amend page 7, secti'On 10, line 8; after" resolutions", insert", in the 

case of other contracting units,". 

Amend page 7, section 10, line 12, omit "or school district". 

Amend pa.ge 7, section 10, line 14, omit "and school district's". 

Amend page 7, section 10, line 18, omit "or school district". 

Amend page 7, section 11, line 3, omit "or school districts". 

Amend page 7, section 11, line 7, after "section" insert "9". 

Amend page 8, section 11, line 16, after" agreement.", insert "Any 

items s'o included in a local budget shall be subject to the approval of the 

Director, Division of Loca.l Finance, who shall consider the matter in 

conjunction with the requirements of chapter 40f Title 40A of the New 

Jersey Statutes. ". 

Amend page 8, section 11, line 33, after" reports. ", insert a new sub­

section as follows: '; (4) Any agent, department or board so designated 

pursuant to a joint purchasing agreement shall have the sole responsi­

bility to comply with the provisions of section 23 of this act. ". 

Amend page 9, section 13, line 14, omit "creed", and insert "sex". 

Amend page 9, section 13, lines 37 to 39, omit "No controacting unit 

setting aside a purchase, contract or agreement pursuant to this section 

shall be liable for damages theref.or.' '. 

Amend page 10, section 16, line 20, after "or", insert ", (c)" and 

after "both" insert "."; delete ", in which case there", and insert 

"There". 

Amend page 10, section 16, line 28, af,ter "bidder", insert". In the 

event that a contract is advertised in accordance with (c) above said 

contract shall be awarded". 

Amend page 12, section 20, line 12, after' 'completion' " insert" of that 

portion". 

Amend page 12, section 20, line 13, after" contract", insert" for which 

it is necessary". 

Amend page 12, section 21, line 1, omit entire line and insert" Certified 

check, cashier's check or bid bond to accompany bid; amount. ". 

Amend page 12, section 21, line 4, omit "cash or". 

Amend page 12, section 21, line 5, after "check," insert "cashier's 

check or bid bond,". 

Amend page 12, section 21, line 7, after" therefor", insert" and will 

furnish any performance bond or other security required as a guarantee 

or indemnification". 
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Amend page 12, section 21, line 8, omit" at least". 

Amend page 13, secti'On 23, line 8, after " received. ", insert "If the 

published specifications pl'ovide for receipt of bids by mail, those bids 

which are mailed to the contracting unit shall be s'ealed and shall only be 

opened for examination at,such time and place as all bids received are 

unsealed and announced. ' '. 

Amend page 13, seotion 23, line 9, after "s·hall", insert "publicly". 

Amend page 13, section 23, line 20, omit "previous to or". 

Amend page 13, section 24, lines 3 and 4, :omit "cash and". 

Amend page 13, section 24, line 4, after" checks ", insert" or bonds". 

Amend page 13, section 24, lines 4 and 5, omit" except those delivered 

by the two lowest responsible bidders", insert' 'except the chMk or bond 

of the bidder to whom ,the contract is awarded' '. 

Amcend page 13, section 24, line 6, after" excepted. " insert" The check 

or bond 'of the bidder to whom the contract is awarded shall be retained 

until a contract is executed and any required performance bond or other 

security is submitted. ". 

Amend page 13, section 24, line 8, omit "the lowest", insert "each of 

the three lowest". 

Amend page 13, section 24, line 9, omit" bidder", insert "bidders". 

Amend page 13, section 24, line 12,omit "bid", insert "bids". 

Amend page 14, section 25, line 26, after ' ,bidder", insert".". 

Amend page 14, section 25, line 26, omit "within", insert "Within". 

Amend page 14, sectilon 25, line 26, after "hearings", omit". ~The" 

inseIit ", the ". 

Amend page 14, section 2'5, line 29, after" apPtovaU', insert" This 

approval shall be indicated by a letter from the director to the governing 

body of the contracting unit. ". 

Amend page 14, section 25, line 42, after "unit. ", insert" Anyapp.eal 

from a decision of the director to the Local Finance Board shall be sub­

ject to the pl'ovisions of the Local Government Supervision Act (P. L. 

1947, c. 151, C. 5,2 :27BB-1 et seq.). ". 

Amend page 14, s-ection 25, line 44, after "religion,", insert "sex,". 

Amend page 16, section 30, lines 4 through 7, after "concerned", omit 

", to be designo8ited by such body, and two citizens of the county or 

municipality to be designated by the Superior Court assignment judge 

of the oounty. ", insert" and two citizens of the county or municipality 

to be designated by such governing body". 

Amend page 17, section 32, line 16, after" hereunder.", insert" In any 

case where the contracting unit shall require classification of the bidders 

in compliance with these sections, each bidder on any public work or 

contract shall be required to submit a statement listing the 0ihanges in 
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the statement or answers herein required as part of his bid submission. ". 

Amend page 18, section 35, lines 1 through 7, omit entire section. 

Amend page 18, section 36, line 1, omit "36" insert "35". 

Amend page 18, section 37, line 1, omit "37" insert "36". 

Amend page 19, section 37, line 36, after line 36 insert a new section 

as follows: 

"L. ASSISTANCE TO CONTRACTING UNITS 

37. Division 0.£ Local Finance to assist contracting units. The Division 

of Local Finance is hereby authorized to assist contracting units in all 

matters affecting the administration of this law. 

Source : New." 

Amend page 19, after line 36 omit "L", insert "M".
 

Amend page 20, after section 38 omit "M", insert "N".
 

Amend page 20, section 39, line 1, omit" 1970", insert" 1971".
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CHAPTER.._..IYL.LAWS OF t'{. J. 19_11 
APPROVED .._.; - f::.21..._ 

[OFFICIAL COpy REPRINT'] 

I	 SENATE, No. 627 

I 
STATE OF NEW JERSEYI 

i 
INTRODUCED MARCH 9, 1970 

By Senators BEADLEI8:TON and HAUSER 

Referred to Committee on County and Municipal Government 

AN ACT	 concerning local public contracts by municipalities and 

counties and revising parts of the statutory law. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

A. GENERAL PROVISIONS 

1 1. Short title; citation. This act shall be known and may be cited
 

2 as the "Local Public Contracts Law."
 

3 Source: New.
 

1 2. Definitions. As used herein the following words have the
 

2 following definitions, unless the context otherwise indicates:
 

3 (1) "Contracting unit" means
 

4 (a) Any county, or
 

5 (b) Any municipality, or
 

6 (c) Any board, commission, committee, officer, department,
 

7 branch !!'[or]!!' !!': agency !!'or school district!!' of any county or
 

7A municipality, or 

8 (d) Any board, COIDIDlSSlOn or agency, which is not a 

9 State board, commission or agency, and which has admin­

10 istrative jurisdiction over any district, project, or fa-

II cility, included or operating in whole or in part, within the 

12 territorial boundaries of any county or municipality which 

13 exercises functions which are appropriate for the exercise by 

14 one or more units of local government, and which has power 

15 to make purchases and enter into 00ntraets or agreements for 

16 the performance of any work or the furnishing or hiring of 

17 any materials or supplies usually required, the cost or contract 

17A price of which is to be paid with or out of public funds. 

18 (2) "Governing body" means 

EXPLANATION-Matter enelosed in bold·faced brackets [thus] in the above biD 
is not enacted and i. intended to be omitted iD the JaW'. 
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19 (a) The board of chosen freeholders of the county, when the 

20 purchase is to be made or the contract or agreement is to be 

21 entered into by, or in behalf of, a county, or 

22 (b) The governing body of the municipality, when the pur­

23 chase is to be made or the contract or agreement is to be entered 

24 into by, or on behalf of, a municipality, or 

25 (c) Any board, commission, committee or agency of the 

26 character described in subsection (1) (d) of this section. 

27 (3)" Contracting agent" means the governing body of a con­

28 tracting unit, or any board, commission, committee, officer, depart­

29 ment, branch *[01']* *,* agency *or school district* which has 

30 power to prepare the advertisements, to advertise for and receive 

31 the bids and to make awards for the contracting unit in connection 

32 with the purchases, contracts or agreements governed by the pro­

32A visions of this act. 

33 (4) "Purchase" includes an acquisition by sale, lease, ex­

34 change, discount, negotiation, mortgage, pledge, lien, issue or re­

35 issue, or any other voluntary transaction for consideration creating 

36 an interest in property not made by contract or agreement. 

37 (5) "Materials" includes goods subject to article 2 of Title 12A 

38 of the New Jersey Statutes, apparatus, or any other tangible thing, 

39 eXCBpt real property and capital improvements subject to chapters 

40 32 and 60 of Title 40 of the Revised Statutes relating to lands and 

41 buildings. 

42 *[(6) "Professional services" means services rendered or per­

43 formed by a person authorized by law to practice a recognized pro­

44 fession and whose practice is regulated by law.]* 

44A *(6) "Professional services" means: 

44B (a) services rendered or performed by a person authorized 

440 by law to practice a recognized profession and whose practice 

44n is regulated by law, or 

44E (b) services which are of such a qttalitative natu,re as will 

44F not reasonably permit the drawing of specifications or the 

44G receipt of competitive bids; provided that, with respect to the 

44H definitions under both (a) (lnd (b), the governing body shall 

44r state supporting reasons for its action in the resolution award-

44.T ing the contrart, and shall cause a copy of the resolution to be 

441\: pt'inted in a newspaper of general circulation within the 

44L boundaries of the contracting unit no more than 10 days after 

441\1 passage of the resolution.* 

45 (7) "Project" means any work, undertaking, development, re­

46 development, construction or reconstruction of any area or areas. 

47 (8) "Sale" means the conveyance of any inteTest in materials 
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48 or supplies, by sale, lease or otherwise and shall include a security 

49 interest subject to chapter 9 of Title 12A of the New Jersey Stat­

50 utes. 

51 Source: New. 

B. PURCHASES, CONTRACTS AND AGREEMENTS, 

"THEN TO BE LET BY BIDS 

1 3. Purchases, contracts or agreements not required to be adver­

2 tised for. Any purchase, contract or agreement for the perform­

3 ance of any work or the furnishing or hiring of materials or 

4 supplies "[usually required]"', the cost or price of which, inclusive 

5 of the cost or price of any purchase, contract or agreement for the 

6 performance of any work or the furnishing of, or of the use of, 

7 any materials or supplies "'[usually required]"', which"': (l)" forms 

8 a part of the same immediate program, undertaking, activity or 

9 project, "(2)'" is to be paid 'with or out of public funds"," and "(3)* 

10 does not exceed in the aggregate the sum of $2,500.00 *in the fiscal 

11 year, or in the case of purchases that are not annually recurring 

12 in a period of 1 yem', These" may be made, negotiated or awarded 

13 for a contracting unit ·wi.thout public advertising for bids and 

13A bidding therefor, notwithstanding that a lesser sum than $2,500.00 

13B is fixed as a maximum for said purpose in any other law, 

14 Source: New. 

1 4. Contracts and agreements required to be advertised for. Every 

2 contract or agreement, for the performance of any work or the 

3 furnishing or hiring of any materials or supplies *[usually re­

4 quired]", the cost or the contract price whereof is to be paid with or 

5 out of public funds, not included within the terms of section 3 of 

6 this act, shall be made or awarded only after public advertising for 

7 bids and bidding therefor, except as is provided otherwise in this 

8 act or specifically by any other law. No work, materials or supplies 

9 shall be undertaken, acquired or furnished for a sum exceeding in 

10 the aggregate $2,500.00, except by contract or agreement. 

11 Source: R. S. 40 :25~2, amended 1938, c. 167; 1956, c. 80; 1957, c. 
12 208; 40:50-1, amended 1967, c. 30; 1957, c. 209; 1963, c. 67; 40:50--2. 

1 5. '"'[Major exceptions.]'" "Exceptions." Any purchase, contract 

2 or agreement of the character described in section 4 of this act may 

3 be made, negotiated or awarded without public advertising for bids 

4 and bidding therefor if 

5 (1) The subject matter thereof consists of 

6 (a) Professional serviees, 

7 (b) The doing of any work by employees of the contracting 

8 unit, 

L
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9 (c) Election expenses, including advertising expenses 

10 incidental thereto, 

11 (d) The printing of legal briefs, records and appendices to 

12 be used in any legal proceeding in which the contracting party 

13 may be a party, 

14 (e) The furnishing of a tax map or maps for the contracting 

15 party, 

16 (f) The purchase of perishable foods as a subsistence 

17 supply, 

18 (g) The purchase of motoT vehicles, 

19 (h) The supplying of any product or the rendering of any 

20 service by a public utility, which is subject to the jurisdiction 

21 of the Board of Public Utility Commissioners, in accordance 

22 with tariffs and schedules of charges made, charged or exacted, 

23 filed with said board. 

23A {i) 'The hiring of supplementary labor, or equipment, for 

24 the removal of snow or ice from roads and bridges and other 

25 public places required to be maintained by the contracting 

26 party during an emergency caused by storm, when the need 

27 for the hiring of such labor or equipment is not reasonably 

28 foreseeable, 

29 (2) It is to be made or entered into with the United States of 

30 America, the State of New Jersey, county or municipality or any 

31 board, body, officer, agency or authority, thereof. 

32 (3) The contracting unit has advertised for bids pursuant to 

33 section 4 on two occasions and has received no bids in response to its 

34 advertisement, and no board, body, officer, agency or authority 

35 of the United States, the State of New Jersey or any county or 

36 municipality is willing and able to perform any work or furnish 

37 or hire any materials or supplies *[usually required]* in conform­

38 ity with the specifications of the municipality. Any such contract or 

39 agreement may be made, negotiated or awarded only upon adop­

40 tion *of a resolution* by the affirmative vote of % of the full mem­

41 bership of the g'overning body of the contracting unit "[of an 

42 ordinance, in the case of a municipality, or a resolution, in the case 

43 of a county, "'at a meeting thereor authorizing such a contract or 

44 agreement. No such contract or agreement may extend for a period 

45 greater than *[the term of the governing body or]· 1 year·[, 

46 whichever is greater, nor shall the terms, conditions or specifica­

47 tions specified pursuant to section 4 be in any way amended or 

47A modified]·. •Any amendment or modification of the terms, condi­

47B tions, restrictions and specifications which were the subject of com­
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47c petitive bidding pursuant to section 4 of this act shall be stated in 

47D the resolution awarding the contract. '" 

48 (4) The contracting unit has advertised for bids pursuant to 

49 section 4 .. on two occasions" and the governing body thereof has 

50 rejected such bids "on each occasion" because the contracting unit 

51 has determined that they are not reasonable as to price on the 

52 basis of cost estimates prepared for the contracting unit prior to 

53 the advertising therefor or have not been independently arrived 

54 at in open competition, but no such contract or agreement may be 

55 entered into after such rejection of bids, unless: 

56 (a) Notification of the intention to negotiate and a reason­

57 able opportunity to negotiate shall have been given by the con­

58 traeting unit to each responsible bidder, "[andl'" 

59-60 (b) The negotiated price is lo"'er than the lowest rejected 

61 bid price of a responsible bidder who bid thereon and is the 

62 lowest negotiated price offered by any responsible supplier 

63-64 and is a reasonable price for such work materials, supplies or 

65 services"'[;]'" "';'" 

66 "'[ (c) 'rhe contract or agreement is made subject to the same 

67 terms, conditions, restrictions and specifications as were the 

68 subject of competitive bidding pursuant to section 4 of this 

69 act, and] '" 

69A "'(c) Any amendment or modification of the terms, condi­

69B tions) restrictions and specifications which were the subject of 

690 competitive bidding pursuant to section 4 of this act shall be 

6% stated in the resolution awarding the contract, and'" 

70 (d) The negotiated price is lower than the price of the same 

71 or equivalent materials or supplies available from the State 

72 or the county in which the contracting unit is located. 

73 Whenever a contracting unit shall determine that a bid was 

74 not arrived at independently in open competition pursuant to 

75 this subsection 4 of section 5, it shall thereupon notify the 

76 county prosecutor of the county in which the contracting unit 

77 is located and the Attorney General of the facts upon which 

78 its determination is based, and when appropriate, it may in­

79 stitute appropriate proceedings in any State or Federal court 

80 of competent jurisdiction for a violation of any State or Fed­

81 eral antitrust law or la\\'s relating to the unlawful restraint 

82 of trade. 

83 Any such contract or agreement may be made, negotiated or 

84 awarded only upon adoption "of a 1-esolution'" by the affirmative 
85 vote of % of the full membership of the governing body of the con­

,
 

L
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86 tracting unit ·[of an ordinance, in the case of a municipality, or a 

87 resolution, in the case of a county,]· • at a meeting thereor autho­

88 rizing such a contract or agreement. 

89 Source: R. S. 40 :25-4, amended 1962, c. 158, s. 1; 40 :25-5; 40 :50-1, 
90 amended 1957, c. 30; 1957, c. 209; 1963, c. 67; C. 40 :50--5.1 (1943, 
91 c. 198, s. 1, amended 1956, c. 6, s. 1); C. 40 :50--5.2 (1943, c. 198, 
92 s. 2); C. 40 :50-5.3 (1943, c. 198, s. 3); C. 40 :50--5,4 (1943, c. 198, 
93 s. 4, amended 1956, c. 6, s. 2). 

1 6. Authorization of certain exceptions. Any such purchase, 

2 contract or agreement may be made, negotiated or awarded for a 

3 contracting party without public advertising for bids and bidding 

4 therefor notwithstanding that the cost or contract price will exceed 

5 $2,500.00, when an emergency requires the immediate delivery 

6 of the articles or the performance of the service and when prior 

7 to the making of such purchase, contract or agreement or after 

8 the same, it is specifically authorized *[so to be]* *to be so· made, 

9 negotiated or awarded by resolution, adoption by the affirmative 

10 vote of % of the full membership of the governing body of the con­

11 tract unit, for or on behalf of which the same is made, negotiated or 

12 awarded if the full membership of such governing body consists of 

13 more than four members, or of % of all of the members thereof, if 

14 the full membership thereof shall be four members, or of % of all of 

15 the members thereof, if the full membership thereof be three mem­

16 bel'S, provided smh resolution describes *[specifially]* *specif­

17 ically· the circumstances, declares the emergency, and further pre­

18 scribes the manner in which such purchase, contract or agreement 

19 shall be made, negotiated or awarded, which shall be of such char­

20 acter as to be effective to promote free and full competition, when­

21 ever competition is practical under the circumstances. 

22 Source: R. S. 40 :2;5-3, 40 :30-1, amended 1957, c. 30; 1957, c. 209; 
23 1963, c. 67. 

1 7. Contracts not to be divided. No purchase, contract or 

2 agreement, which is single in character or which necessarily or by 

3 reason of the quantities required to effectuate the purpose of the 

4 purchase, contract or agreement, includes the furnishing of addi­

5 tional services or buying or hiring of materials or supplies *[usually 

6 required]'" or the doing of additional work, shall be subdivided, so 

7 as to bring it or any of the parts thereof under the maximum price 

8 or cost limitation of $2,500.00 thus dispensing with the requirement 

9 of public advertising and bidding therefor, and in purchasing or 

10 contracting for, or agreeing for the furnishing of, any services, 

11 the doing of any work or the supplying of any materials or the 
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12 supplying or hiring of any materials or supplies ""[usually re­

13 quir'ed]"", included in or incident to the performance or completion 

14 of any project, program, activity or undertaking which is single 

15 in character or inclusive of the furnishing of additional services 

16 or buying or hiring of materials or supplies *[usually required]"" or 

17 the doing of additional work, or which requires the furnishing of 

18 more than one article of equipment or buying or hiring of materials 

19 or supplies ""[usually required]*, all of the services, materials or 

20 property requisite for the completion of such project shall be in­

21 cluded in one purchase, contract or agreement. 

22 Source: R. S. 40 :25-2, amended 1938, c. 167; 1956, c. 80; 1957, c. 208. 

1 8. Periodic solicitation for proposals work or materials 

2 and supplies required. Every contracting agent shall, at 

3 intervals to be fixed by the governing body, solicit by public 

4 advertisement the submission of bids for the furnishing of all 

v work, materials and supplies which are ""[usually required]"" and 

6 which under section 4 of this act can be purchased or agreed or 

7 contracted to be furnished only after public advertisement for bids 

8 and bidding therefor and all purchases, or contracts or agreements 

9 for the furnishing, of such work, materials and supplies 

10 shall be made and awarded only in that manner. 

11 Source: R. S. 40 :25-6; 40 :50-2. 

C. PURCHASING AGENTS, DEPARTMENTS OR BOARDS 

1 9. Purchasing agent, department or board; establishment; 

2 powers. The governing body of any local unit may, by ordi­

3 nance, in the case of a municipality, and resolution, in the case 

4 of a county, provide for the appointment of a purchasing agent, 

5 or purchasing department or a purchasing board, with authority 

6 to purchase, as its contracting' agent, such materials and supplies 

7 required to be purchased 011 behalf of the contracting unit, as said 

8 governing body shall, by said ordinance, or resolution pre­

9 scribe and such purchasing agent, purchasing department or pur­

10 chasing board shall have authority to purchase such materials and 

11 supplies on behalf of the contracting unit and prepare the public 

12 advertising for bids, to receive the bids and to make the awards 

13 in such cases, subject to the approval of the governing body to be 

14 given when and in such manner as said governing body shall by 

15 such ordinance or resolution prescribe. 

16 Source: R. S. 40 :25-7; 40 :50-i. 

D. JOINT PURCHASING AGREEMENTS 

1 10. Joint agreements for purchase of "'ork, materials, supplies; 

2 authorization. The governing bodies of two or more contracting 

l
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3 units ·[01' school districts]· within the same county, or adjoining 

4 counties, ·[and]· may provide by joint agreement for the purchase 

5 of work, materials and supplies for use by their respective juris­

6 dictions. 

7 (a) Such agreement shall be entered into by similar ordinances·, 

8 in the case of municipalities,'" or resolutions·, in the case of other 

SA contracting units" adoped by each of the participating governing 

9 bodies; which shall set forth the categories of work, materials and 

10 supplies to be purchased, the manner of advertising for bids and 

11 of awarding of contracts, the method of paYment by each partioi­

12 pating contracting unit *[01' school district] *, and other matters 

13 deemed necessary to carry out the purposes of the agreement. 

14 (b) Each contracting unit's *[and school district's]* share of ex­

15 penditures for purchases under any such agreement shall be ap­

16 propriated and paid in the manner set forth in the agreement and 

17 in the same manner as for other expenses of the 00ntracting unit 

18 *[01' school district]*. 

19 Source: C. 40 :50-7.1 (1964, c. 245, s. 1 amended 1966, c. 202, s. 1; 
20 1968, c. 422, s. 5); C. 40:50-7.2 (1964, c. 245, s. 2 amended 1968, 
21 c. 422, s. 6); C. 40 :50-7.3 (1964, c. 245, s. 3 amended 1968, C. 
22 422, s. 7). 

1 11. Additional matters regarding agreements for the purchases 

2 of work, materials and supplies. 

3 (1) The contracting units ·[01' school districts]· entering into a 

4 joint agreement pursuant to section 10 of this act may designate 

5 a joint purchasing agoent, department or board pursuant to section 

6 9 of this act. Any such agent, board or department already desig­

7 nated pursuant to section *9* may serve as the joint agent, depart­

8 ment or board designated pursuant to this section. 

9 (2) Purchases, contracts or agreements made pursuant to a 

10 joint purchasing agreement shall be subject to all of the terms and 

11 conditions of this act. 

12 (3) Any county, municipality or school district serving as a pur­

13 chasing agent, board or department pursuant to this section 11, 

14 may make an appropriation to enable it to perform. any such con­

15 tract and may anticipate as revenue payments to be made and 

16 recei\'ed by it from any other party to the agreement. "'Any items 

17 so included in a local budget shall be subject to the approval of the 

18 Director, Division of Local Finance, who shall consider the 'matter 

19 in conjunction with the requirements of chapter 4 of Title 40A of 

20 the New Jersey Statutes." The agreement and any subsequent 

21 amendment or re\'isions thereto shall be filed with the Director of 
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22 the Division of Local Finance in the Department of Community 

23 Affairs. The purchasing agent, pursuant to such an agreement, 

24 shall also annually file with the director a report of any purchaBes, 

25 contracts or agreements and the amounts thereof annually. The 

26 director may, by regulation, specify the fonn and content of such 

27 reports. 

28 • (4) Any agent, dezwrtment 01- bO(l1,a so (/(,81gnoted IJ1lrS1/ant to 

29 a joint purchasing agreement shall have the sole responsibilty to 

30-33 comply with the provisions of section 23 of this act." 

34 Source: C. 40:23-6.34 (1967, c. 228, s. 1; 1968, c. 422, s. 1); C. 
35 40:23-6.35 (1967, c. 228, s. 2; 1968, c. 422, s. 2); C. 40:2~6.36 (1967, 
36 c. 228, s. 3; 1968, c. 422, s. 3) ; C. 40:23-6.37, (1967, c. 228, s. 4; 1968, 
37 c.422, s. 4). 

1 12. Purchases through State agency. Any contracting unit 

2 under this act may without advertising for bids, or having rejected 

3 all bids obtained pursuant to advertising therefor, purchase any 

4 materials, supplies or equipment under any contract or contracts 

5 for such materials, supplies or equipment entered into on behalf 

6 of the State by the Division of Purchase and Property in the De­

7 partment of the Treasury. 

8 Source: C. 40:25-4.5 (1969, c. 104). 

E. SPECIFICATIONS 

1 13. Specifications. Any specifications for an acquisition under 

2 this act, whether by purchase, contract or agreement, shall be 

3 drafted in a manner to encourage free, open and competitive bid­

4 ding. In particular, no specifications under this act may: 

5 (a) Require any standard, restriction, condition or limitation not 

6 directly related to the purpose, function or activity for which the 

7 purchase, contract or agreement is made; or 

8 (b) Require that any bidder be a resident of, or that his place 

9 of business be located in, the county or municipality in which the 

10 purchase will be made or the contract or agreement perfonned, 

11 unless the physical proximity of the bidder is requisite to the effi­

12 dent and economical purchase or performance of the contract or 

13 agreement; or 

]4 (c) Discriminate on the basis of race, religion, "[creed]· *sex", 

15 national origin; or 

16 (d) Require, with regard to any purchase, contract or agree­

17 ment, the furnishing of any "brand name," but may in all cases 

18 require" brand name or equivalent," except that if the materials 

19 to be supplied or purchased are patented or copyrighted, such 

20 materials or supplies may be purchased by specification in any case 

L
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21 in which the ordinance or resolution authorizing the purchase, con­

22 tract, sale or agreement so indicates, and the special need for such 

23 patented or oopyrighted materials or supplies is directly related 

24 to the performance, completion or undertaking of the purpos~ for 

25 which the purchase, contract or agreement is made; or 

26 (e) Fail to include any option for renewal, extension, or release 

27 which the contracting unit may intend to exercise or require; or 

28 any terms and conditions necessary for the performance of any 

29 extra work; or fail to disclose any matter necessary to the substan­

30 tial performance of the contract or agreement. 

31 Any specification adopted by the governing body, which know­

32 ingly excludes prospective bidders by reason of the impossibility 

33 of performance, bidding or qualification by any but one bidder, 

34 except as provided herein, shall be null and void and of no effect 

35 and subject purchas1e, contract or agreement shall be readverlised, 

36 and the original purchase, contract or agreement shall be set aside 

37 by the governing body. *'[No contracting unit setting aside a pur­

38 chase, contract or agreement pursuant to this section shall be liable 

39 for damages therefor.]· 

40 Source: New. 

F. CONTRACTS, FORM AND CONTENTS 

1 14. Form and execution of contracts and bonds. The 

2 governing body of any contracting unit may prescribe the form and 

3 manner in which all contracts for performing work or furnishing 

4 materials for the contracting unit shall be made and executed, and 

5 the form and manner of execution and approval of all guarantee, 

6 indemnity, fidelity and other bonds required to be given to the 

7 contracting unit pursuant to law. 

8 Source: R. S. 4O:~1. 

1 15. Contracts for fuel or oil and snow and ice removal; 

2 duration. Any contracting unit may enter into a contract for the 

3 (1) Supplying of 

4 (a) Fuel for heating purposes, for any term not exceeding 

4A in the aggregate, 2 years, or 

5 (b) Fuel or oil for use of airplanes, for any term not exceed­

6 ing in the aggregate, 3 years, or 

7 (2) The plowing and removal of snow and ice from highways 

8 and public places, for any term not exceeding in the aggregate, 1 

9 year, or 

10 (3) The collection and disposal of garbage and refuse, for any
 

11 term not exceeding in the aggregate, 5 years,
 

12 notwithstanding that such terms exceed the fiscal year.
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13 ,Source: C. 40 :25-1.1 (1953, c. 395); C. 40 :50-5.5 (1945, c. 158);; 14 C. 40:50-5.6 (1945, c. 160); C. 40:50-5.7 (19'62, c. 168). 

1 16. Separate plans for various types of work; bids; contracts.
 

2 In the preparation of plans and specifications for the erection,
 

3 alteration or repair of any public building by any political sl1b­


4 division of tbis State, when the entire cost of the work will exceed
 

5 $2,500.00 in amount, the architect, engineer or other person pre­


6 paring the plans and specifications, may prepare separate plans
 

7 and specifications for
 

8 (1) The plumbing and gas fitting and all kindred work,
 

9 (2) Steam power plants, steam and hot water heating and
 

10 ventilating apparatus and all kindred work, 

11 (3) Electrical work, 

12 (4) Structural steel and ornamental iron work, and 

13 (5) All other work required for the completion of the project. 

14 The contracting agent authorized to award such contract for the 

15 erection, construction, alteration or repair of any public building 

16 shall advertise for and receive, in the manner provided by law, 

17 eHher (a) separate bids for each of said branches of work, or 

18 (b) bids for all the work anu materials required to complete the 

19 building' to be included in a single overall contract, or ", (c)" both 

20 "[, in which case there]·' ". There" will be set forth in the bid the 

21 name or names of, and evidence of performance security from, all 

22 subcontractors to whom the bidder will subcontract the furnishing 

23 of plumbing and gas fitting, and all kindred work, and of the 

24 steam and hot water heating and ventilating apparatus, steam 

25 power plants and kindred work, and electrical work, structural 

26 steel and ornamental il'on work, each of which subcontractors shall 

27 be qualified in accordance with this Title. 

28 Contracts shall be awarded to the lowest responsible bidder·. In 

29 the event that a contract is advertised in accordance with (c) above 

30 said contract shall be awarded'" in the following manner: If the sum 

31 total of the amounts bid by the lowest responsible bidder for each 

32 branch is less than the amount bid by the lowest responsible bidder 

33 for all the work and materials, the contracting agent shall award 

34 separate contracts for each of such branches to the lowest responsi­

35 ble bidder therefor, but if the sum total of the amount bid by the 

36 lowest responsible bidder for each branch is not less than the 

37 amount bid by the lowest responsible bidder for all the work and 

38 materials, the contracting agent shall award a single overall con­

39 tract to the lowest responsible bidder for all of such work and 

4:0 materials. (c) In every case in which a contract is awarded under 
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4-1 (b) above, all payments required to be made under such contract. for
 

42 work and materials supplied by a subcontractor shall, upon the
 

43 certification of the contractor of the amount due to the subcontrac­


44 tor, be paid directly to the subcontractor.
 

45 Source: R. S. 40 :9-3, amended 1968, c. 121, s. 1.
 

1 17. Number of working days specified. All specifications for 

2 the doing of any public work for a contracting unit shall fix the 

3 date before which the work shall be completed, or the number of 

4 working days to be allowed for its completion; and every such con­

5 tract shall contain a provision for a deduction, from the contract 

6 price, or any wages paid by the contracting unit to any inspector 

7 or inspectors necessarily employed by it on the work, for any num­

8 bel' of days in excess of the number allowed in the specifications. 

~) Sonrce: R. S. 40 :25-26; 40 :50-3. 

1 18. Amerioo.n goods and products to be used where possible. 

2 Each local unit shall provide, in the specifications for all 

3 contracts for county or municipal work or for work for which it will 

4 pay any part of the cost, that only manufactured and farm products 

5 of the United States, wherever available, be used in such work. 

6 Source: R. S. 40 :15 1. 

1 19. Liquidated damages. Any contract or agreement made 

2 pursuant to this act may include liquidated damages for the vio­

3 lation of any of the terms and conditions thereof or the failure to 

4 perform said contract or agreement in accordance with its terms 

5 and conditions, or the terms and conditions of this act. 

G Source: New. 

G. BIDlHXG REQ"UIREl\IENTS 

1 20. Certificate of bidder showing ability to perform contract. 

2 There may be required from any bidder submitting a bid 

3 on public work to any contracting unit, duly advertised for in 

4 accordance with law, a cert.ificate showing that he owns, 

5 leases, or controls all the necessary equipment required by the 

6 plans, specifications and adnrtisement.s under which bids are asked 

7 for and if the bidder is not the actual owner or lessee of any 

8 such equipment, his certificate shall state the source from which 

D the equipment will be obtained, and shall be accompanied by a 

10 certificate from the OW11('r or person in control of the equipment 

11 definitely granting to the bidder the control of the equipment re­

12 qui red during such time as may be necessary for the completion 

J:3 *of that portion' of the contract "'for which it is necessary"'. 

14 Source: R. S. 40:25--11; 40:25-12. 

1 21. "'[Cash 01' certified check to accompany bid; amount]'" "'Certi­

1A fied check, cashier's check or bid bond to accompany bid; amount. '" 
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2 There may be required from any person bidding on any 

3 contract or agreement, for any contracting unit, advertised in 

4 accordance with law, that the bid be accompanied by ·[cash or]· a 

5 certified check, ·cashier's check or bid bond: payable to the con­

6 trading unit as a guarantee that if the contract or agreement is 

, awarded to him he will enter into a contract therefor • and will fur­

8 nish any performance bond or other security required as a guaran­

9 tee or indemnification·. The amount to be so deposited shall be 

10 ··[at least]· 10% of the bid, but in no case in excess of $20,000.00. 

11 Source: R. S. 40 :25-9. 

1 22. Guarantee or surety company; certificate. When a surety 

2 company bond is required in the advertisement or specifica­

3 tions for a contract or agreement, every contracting unit 

4 shall require from any bidder submitting a bid in ac­

5 cordance with plans, specifications and advertisements, as 

6 provided for by law, a certificate from a surety company stating 

7 that it will provide the contractor with a bond in suah sum as is 

8 required in the advertisement or in the specifications. 

9 This certificate shall be obtained for a bond­

10 (1) For the faithful performance of all provisions of the speci­

11 fications or for all matters which may be contained in the notice 

12 to bidders, relating to the performance of the contract or agree­

12A ment, and 

13 (2) If any be required, for a guarantee bond for the faithful 

14 performance of the contract provisions relating to the repair and 

15 maintenance of any work, project or facility and its appurtenances 

16 and keeping' the same in good and servicable condition during 

17 the term of the bond as provided for in the notice to bidders or 

18 in the specifications, or 

19 (3) In such other form as may be provided m the notice to 

20 bidders or in the specifications. 

21 If a bidder desires to offer the bond of an individual instead of 

22 that of a surety company, he shall submit with his bid a certificate 

23 signed by such individual similar to that required of a surety 

24 company. 

25 The contracting unit may reject any such bid if it is not satisfied 

26 with the sufficiency of the individual surety offered. 

27 Source: R. S. 40 :23-13, amended 1957, c. 54; 40 :25-14. 

1 23. Advertisements for bids; bids; general requirements. 

2 All advertisements for bids shall be published at least once, 
3 10 days prior to the date fixed for receiving the bids, in a 

4 newspaper of general circulation published in this State and 

l_
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5 circulating within the territory included within or served by the 

6 contracting unit. The advertisement shall designate the manner 

7 of submitting and the method of receiving the bids and the time 

8 and pla<le at which the bids will be re<leived. '* If the published 

9 specifications provide for receipt of bids by mail, those bids which 

10 are mailed to the contracting unit shall be sealed and shall only be 

11 opened for examination at su,ch tixne and place as all bids received 

llA are unsealed and announced. * At such time and place the con­

llB traeting agent of the contracting unit shall ·publicly· receive the 

11c bids, and thereupon immediately proceed to unseal them and pub­

lID licly announce the contents, which announcement shall be made 

12 in the presence of any parties bidding or their agents, who are 

13 then and there present, and shall also make proper record of the 

14 prices and terms, upon the minutes of the governing body, if the 

15 award is to be made by the governing body of the contracting unit, 

16 or in a book kept for that purpose, if the award is to be made by 

17 other than the governing body, and in such latter case it shall be 

18 reported to the governing body of the contracting unit for its action 

19 thereon, when such action thereon is required. No bids shall be re­

20 ceived ·[previous to or]· after the time designated in the adver­

20A tisement. 

21 Source: R. S. 40 :2&-8; 40 :50-4. 

H. AWARDS AND EXECUTION OF CONTRACTS 

1 24. Time for making' award; deposits returned. The con­

2 traeting agent shall award the contract or contracts, or reject all 

3 bids therefor within 30 days after they are received, and all ·[cash 

4 and]· checks ·or bonds'" delivered with the bids, ·[except those 

;) delivered by the two lowest responsible bidders]· ·except the check 

6 or bOtld of the bidder to whom the contract is awarded·, shall be 

7 returned within 3 days thereafter, Sundays and holidays excepted. 

8 ·The check or bond of the bidder to whom the contract is awarded 

9 shall be retained until a contract is executed and any required per­

10 formance bond or other security is submitted.· If for any reason 

11 the contracting agent is unable to make an award within such 

12 30-day period, it shall be lawful for such agent and ·[the lowest]· 

13 "'each of the three lowest· responsible ·[bidder]· ·bidders· and 

14 his proposed surety, if any, to agree upon an extension, not exceed­

15 ing an additional 30 days, for the making of the award, in which 

16 event the contracting agent shall make the award or reject such 

17 ·[bid]· ·bids'" on or before the end of such extended period. 

18 Source: R. S. 40 :25-10, amended 1955, c. 191. 



------~--------~ ~--

15 

1. QUALIFICATION OF BIDDERS 

(1) IN GENERAL 

1 25. General power to provide qualification for bid{}ers. The 

2 governing body of any contracting unit may establish reason­

3 able regulations appropriate for controlling the qualifications of 

4 prospective bidders upon contracts to be awarded on behalf of the 

5 contracting unit, by the class or category of work to be per~ 

6 formed or materials and supplies to be furnished or hired which 

7 may fix the qualifications required according to the financial ability 

8 and experience of the bidders and the capital and equipment avail­

9 able to them pertinent to and reasonably related to the class or 

10 category of work to be performed or materials and supplies to 

11 be furnished or hired in the performance of any such 

12 contract, and may require each bidder to furnish a statement 

13 thereof; and if sueh governing body is not satisfied with the 

14 qualifications of any bidder as founded upon such statement, it may 

15 refuse to furnish him with any plans or specifications for any public 

16 contract or consider any bid made by him for any contract. 

17 Prior to the adoption of any such regulations, a contracting 

18 unit shall submit them to a public hearing. Notice of the hearing 

19 and a general description of the subject matter of the regulations 

20 to be adopted shall be published in not less than two newspapers 

21 circulating in the county or municipality in which the contracting 

22 unit is located. Publication shall precede by at least 20 days the 

23 date set in the notice for the hearing. The clerk or secretary of the 

24 governing body of the contracting unit shall keep a record of the 

25 proceedings and of the testimony of any citizen or prospective bid­

26 del' ·[wirthin]··. H!ithin· 10 days after the completion of the 

27 hearings·[' The]'" *, the· proposed regulations and a true copy 

28 of the hearings shall be forwarded to the Director of the Division 

29 of Local Finance for his approval. +This approval shall be in­

30 dicated by a letter from the director to the governing body of the 

31 contra.cting unit.* If the director fails to approve or disapprove 

32 the regulations within 30 days of their receipt by him, they shall 

32A take effect without his approval. The director may disapprove 

32B such proposed regulations only if he finds that: 

33 (a) They are written in a manner which will unnecessarily dis­

34 courage full, free and open competition; or 

35 (b) They unnecessarily restrict the participation of small busi­

36 nesses in the public bidding process; or 

37 (c) They create undue preferenoes; or 

L
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4 submit bids, and bids shalL be accepted only from persons so 

5 qualified. The classification shall be made and an immediate notice 

6 thereof shall be sent to the prospective bidders by certified or 

7 registered mail within 8 days after the date of receipt of the respon­

8 sive statement or answers. 

9 Source: R. S. 40:25-17. 

1 29. Reclassification of prospective bidders; request for; 

2 time limit. If any person, after being notified of his classification, 

3 shall be dissatisfied therewith or with the classification of other 

4 bidders, he may request in writing a hearing before such governing 

5 body, and may present such further evidence with respect to the 

6 financial responsibility, organization, plant and equipment, or ex­

7 perience of himself or other prospective bidders as might tend to 

8 justify a different classification. 

9 Where a request is made for the change of classification of 

10 another prospective bidder, the applicant therefor shall notify such 

11 other bidder by certified or registered mail of the time and place 

12 of hearing, as :fixed by the governing body, and at the hearing shall 

13 present satisfactory evidence that the notice was served as herein 

14 required, before any matters pertaining to a change of classification 

15 of such other bidder shall be taken up. Mter hearing such evidence 

16 the governing body may, in its discretion, by appropriate action, 

17 change or retain the classification of any bidder. 

18 No change in classification to be effective for any public work or 

19 contract where bidding therefor has been duly advertised, shall 

20 be made unless the written request therefor shall have been received 

21 at least 20 days before the final day for submission of bids. 

22 All requests for change in classification and notice of any action 

23 sent by certified or registered mail to the parties directly affected 

24 thereby, shall be acted upon by the governing body concerned at 

25 least 8 days prior to the date :fixed for the next opening of bids 

26 on any contract or contracts for which such persons might be 

27 qualified to bid as a result of the reclassification. 

28 Source: R. S. 40 :25-18. 

1 30. Board of review upon classification; membership, 

2 et cetera. There is hereby established a board of review upon 

3 classification and reclassification of prospective bidders. This board 

4 shall consist of one member of the governing body of the contracting 

5 unit concerned""[, to be designated by such body, and two citizens of 

6 the county or municipality to be designated by the Superior Court 

I assignment judge of the county]* *nnd two citizens of the county 

8 or municipality to be designated by such governing body"". In all 

9 counties having a county supervisor, he shall be a member of the 

~_­..
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10 board of review instead of one of the citizens. The clerk of the 

11 contracting unit shall be the secretary of the board of review and 

12 shall keep a complete record of its proceedings and decisions. The 

13 members of the board shall serve without compensation. 

14 Source: R. S. 40 :25-19, amended 1953, c. 37, s. 46. 

1 31. R€consideration by board of reVl8W; request for; 

2 time limit. Any prospective bidder who is dissatisfied with his 

3 original classification or reclassification may upon receipt of notice 

4 thereof, request in writing a hearing of the matter before the board 

5 of review. The request shall be filed with the contracting agent and 

6 the secretary of the board. 

7 The board shall hold a hearing at which the prospective bidder 

8 shall be entitled to be heard and to submit additional information. 

9 The board shall review the responsibility of all prospective bid­

10 ders who have filed statements or answers, considering both the 

11 statement, answers and any additional information given at the 

12 hearing, and shall certify to the contracting unit concerned, its 

13 decision as to the original classifications or reclassifications, if any. 

14 The decisions shall be made by a majority vote. 

15 In order for any change in classification by the board to be 

16 effective for public work or contract previously advertised, the 

17 request shall be filed not less than 5 days prior to the final day for 

18 submission of bids, and the board shall hold a hearing and act upon 

19 the request not less than 2 days prior to the date fixed for the next 

20 opening of bids on any public work or contract for which such 

21 prospective bidders might be qualified to bid as a result of the 

22 reclassification. 

23 Source: R. S. 40 :25-20. 

1 32. Rejection of bids after qualification of bidder; hear­

2 ing. Nothing herein contained shall be construed as depriving any 

3 contracting agent of the right to reject a bid at any time prior to the 

4 actual award of a public work or contract, where the circumstances 

5 of the prospective bidder have changed subsequent to the qualifica­

6 tion and classification of the said bidder, which in the opinion of 

7 the awarding contracting unit would adversely affect the responsi­

8 bility of the bidder. Before taking final action on any such bid, 

9 the contracting agent concerned shall notify the said bidder and 

10 afford him an opportunity to present any additional information 

11 which might tend to sustain the existing classification. 

12 No person shall be qualified to bid on any public work or contract 

13 unless he shall have submitted a statement or answers as herein 

14 required within a period of 6 months preceding the date of 

15 opening of bids for the public work or contract, if the bidders 
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16 thereon are required to be classified hereunder. "'In any case where 

17 the contracting unit shall 1'equire classification of the bidders in 

18 compliance with these sections, each bidder on any public work or 

19 contract shall be reql~ired to submit a statement listing the changes 

20 in the statement or answers herein required as part of his bid sub­

21 mission. '" 
r 

22 Source: R. S. 40 :25-21.i 

I
I 

1 33. Forfeiture of deposit m certain cases, A deposit made 

2 by any person who makes or causes to be made a false, decep­, 3 tive or fraudulent statement or answers in response to a question­

I 4 naire or in the course of a hearing hereunder may be caused to be 

I 5 forfeited, as liquidated damages by and to the contracting unit. 

I 6 Source: R. S. 40 :25-23. 

I (3) PENALTIES 

1 34. Penalties for false statements. Any person who makes or 

i 2 causes to be made, a false, deceptive or fraudulent statement
I 

3 in the statement or answers in response to the questionnaire,
 

4 or in the course of any hearing hereunder, shall be guilty of a misde­


5 meanor, and upon conviction shall be punishable by a fine of not
 

6 less than $100.00 nor more than $1,000.00, and shall be permanently
 

7 disqualified from bidding on all public work or contracts of the
 

8 contracting unit which submitted the questionnaire; or, in the case
 

9 of an individual or an officer or employee charged with the duty
 

10 of responding to the questionnaire for a person, firm, copartner­


11 ship, association or corporation, by such fine or by imprisonment,
 

12 not exceeding 6 months, or both.
 

13 Source: R. S. 40 :25-22.
 

"'[(4) OFFICIALS SAVED HARMLESS]'" 

1 "'[35. No liability of officials. No action for damages shall lie
 

2 against an official of any contracting unit because of any autho­


3 rized action taken hereunder.
 

4 The word "official" as used in this section shall mean and in­


5 elude the governing body and any officer, board, commission, com­


6 mittee or department of a contracting unit.
 

7 Source: R. S. 40 :25-15; 40 :25-~5.]'"
 

J. CONTRACTS OF SPECIAL CHARACTER 

1 "[36.]" "35." Indemnity agreements; Fedcl'al projects for benefit 

2 of municipality. Any contracting unit may cnter into an agreement 

3 indemnifying the United States of Amcrica, or any board, body, 

4 officer or agency thereof, from loss or damage to the property of 

5 others resulting from the furtherance of any project, undertaken 

6 or to be undertaken by thc Federal Government for the benefit of 
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7 such contracting unit where the cost or any part thereof is to be 

8 paid out of F'ederal funds. 

9 Source: C. 40 :50-8 (1949, c. 67). 

K. MANNER AND METHOD OF SALE 

1 "'[37.] "'36.'" Sale or other disposition of personal property. Any 

:2 contracting unit by resolution of its governing body may authorize 

3 the sale of its personal property not needed for public use. 

4 (1) If the estimated fair value of the property to be sold exceeds 

5 $2,500.00 in anyone sale and it is neither livestock nor perishable 

6 goods, it shall be sold at public sale to the highest bidder. 

7 (2) The contracting unit need not advertise for bids when it 

8 makes any such sale to the United States, the State of New Jersey, 

9 another contracting unit or to any body politic to which it con­

10 tributes tax raised funds. 

11 (3 ) Notice of the date, time and place of the public sale together 

12 with a description of the items to be sold and the conditions of 

13 sale shall be published in a newspaper circulating in the con­

14 tracting unit. Such sale shall be held not less than 7 nor more 

15 than 14 days after the latest publication of the notice thereof. 

16 (4) If no bids are received the property may then be sold at 

17 private sale without further publication or notice thereof, but in 

18 no event at less than the estimated fair value; or the contracting 

19 unit may if it so elect reoffer the property at public sale. As 

20 used herein, "estimated fair value" means the market value of the 

21 property between a willing seller and a willing buyer less the cost 

22 to the municipality to continue storage or maintenance of any 

23 personal property not needed for public use to be sold pursuant 

24 to this section. 

25 (5) A contracting unit may reject all bids if it determine such 

26 rejection to be in the public interest. It any case in which the con­

27 tracting unit has rejected all bids, it may readvertise such personal 

28 property for a subsequent public sale. If it elects to reject all bids 

29 at a second public sale, pursuant to this section, it may then sell 

30 such personal property without further publication or notice 

31 thereof at private sale, provided that in no event shall the negotiated 

32 price at private sale be less than the highest price of any bid re­

33 jected at the preceding two public sales and provided further that 

34 in no event shall the terms or conditions of sale be changed or 

35 amended. 

36 Source: New. 
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""L. AsSISTANCE TO CONTRACTING UNITS 

1 37. Division of Local Finance to assist contracting units. The 

2 Division of Local Finance is hereby authorized to assist contracting 

3 units in all matters affecting the administration of this law. 

4 Source: New."" 

""[L.]"" ""M.'" STATUTES REPEALED 

1 38. Statutes repealed. The following sections, chapter and 

2 acts, together with all amendments and suppJements thereto, 

3 are hereby repealed: 

4 Chapter 25 of Title 40 of the Revised Statutes; 

5 Sections 40:9~3; 4O:1~1; 4O:5~1 to 40:5~5 inclusive and 

6 4O:5~7, of the Revised Statutes; 

7 Laws of 1943, c. 198 (C. 40 :5~5.1 to C. 40 :5~5.4 inclusive) : 

8 Laws of 1945, c. 158 (C. 40 :5~5.5) ; 

9 Laws of 1945, c. 160 (C. 40 :50-5.6) ; 

10 Laws of 1949, c. 67 (C. 40 :50-8) : 

11 Laws of 1962, c. 168 (C. 40:50-5.7); 

12 Laws of 1953, c. 395 (C. 4O:2~1.1); 

13 Laws of 1964, c. 245 (C. 40:5~7.1 to C. 40:50-7.3 inclusive); 

14 Laws of 1967, c. 22:8 (C. 40:23-6.34 to C. 40:23-6.37 inclusive); 

15 Laws of 1969, c. 104 (C. 40 :25-4.5). 

""[M.]* "'N! EFFECTIVE DATE 

1 39. Effective date, this act shall take effect July 1, *[1970,]"" 

2 *1971* but any action, pnrchase, sale, contract or agreement taken, 

3 made or entBred into prior to this date pursuant to any of the 

4 acts, amendments and supplements hereby repealed are hereby 

5 validated and confirmed, provided that in no event shall a lease 

6 entered into prior to the effective date of this act be renewed or 

7 extended, except in accordance with the terms and provisions of 

8 tbis act. 
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PRE-FILED FOR INTRODUCTION IN THE 1969 SESSION
 

By Senators BEADLESTON and HAUSER
 

Referred to Committee on County and Municipal Government
 

AN ACT concerning local public contracts by municipalities and 

counties and revising parts of the statutory law. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

A. GENERAL PROVISIONS 

1 1. Short title; citation. This act shall be known and may be cited 

2 as the" Local Public Contracts Law." 

3 Source : New. 

1 2. Definitions. As used in this act the following words have the 

2 following definitions, unless the context otherwise indicates: 

3 (1) "Contracting unit" means 

4 (a) Any county, or 

5 (b) Any municipality, or 

6 (c) Any board, commission, committee, officer, department, 

7 branch or agency of any county or municipality, or 

8 (d) Any board, commission or ag'ency, which has administra­

9 tive jurisdiction over any district or facility, included or 

10 operating in whole or in part, within the territorial boundaries 

11 of any county or municipality which exercises functions which 

12 are appropriate for the exercise by one or more units of local 

13 government, and which has power to make purchases and enter 

]4 into contracts or agreements for the performance of any work 

15 or the furnishing or hiring of any materials or supplies usually 

16 required, the cost or contract price of which is to be paid with 

17 or out of public funds. 

18 (2) "Governing body" means 

19 (a) The board of chosen freeholders of the county, when the 

20 purchase is to be made or the contract or agreement is to be 

21 entered into by, or in behalf of, a county, or 
EXPUNATION-Maller enclosed in bold-faced brackets [tbns] in lb. above bill 

;s nol enadcd and is intended 10 he omitted in the law. 
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22 (b) The governing body of the municipality, when the pur­

23 chase is to be made or the contract or agreement is to be entered 

24 into by, or on behalf of, a municipality, or 

25 (c) Any board, commission, committee or agency of the 

26 character described in subsection {I) (d) of tbis Metion. 

27 (3)" Contracting agent" means the governing body of a con­

28 tracting unit, or any board, commission, committee, officer, depart­

29 ment, branch or agency which has power to prepare the advertise­

30 ments, to advertise for and receive the bids and to make awards 

31 for the contracting unit in connection with the purchases, contracts 

32 or agreements governed by the provisions of this law. 

33 Source: New. 

B.	 PURCHASES, CONTRACTS AND AGREEMENTS, 

WHEN TO BE LET BY BIDS 

1 3. Purchases, contracts or agreements not required to be adver­

:2 tised for. Any purchase, contract or agreement for the perform­

3 ance of any work or the furnishing or hiring of materials or 

4 supplies usually required, the cost or price of which, inclusive of 

5 the cost or price of any purchase, contract or agreement for the 

6 performance of any work or the furnishing of, or of the use of, 

7 any materials or supplies usually required, which forms a part of 

8 the same immediate project, is to be paid with or out of public 

9 funds and does not exceed in the aggregate the sum of $2,500.00, 

10 may be made, negotiated or awarded for a contracting unit without 

11 public advertising for bids and bidding therefor, notwithstanding 

12 that a lesser sum than $2,500.00 is fixed as a maximum for said 

13 purpose in any other law. 

14 Source: New. 

1 4. Purchases, contracts and agreements required to be advertised 

2 for. Every purchase, contract or agreement, for the performance 

3 of any work or the furnishing or hiring of any materials or supplies 

4 usually required, the cost or the contract price whereof is to be paid 

5 with or out of public funds, not included within the terms of section 

6 3 of this law, shall be made or awarded only after public adver­

7 tising for bids or bidding therefor, except as is provided otherwise 

8 in this law or specifically by any other law. 

9 Source: R. S. 40 :25-2, amended 1938, c. 167; 1956, c. 80; 1957, c. 

10 208; 40:50-1, amended 1957, c. 30; 1957, c. 209; 1963, c. 67; 40:50-2. 

1 5. Major exceptions. Any purchase, contract or agreement of 

2 the character described in section 4 of this law may be made, 

3 negotiated or awarded without public advertising for bids and 

4 bidding therefor if 
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5 (1) The subject matter thereof consists of 

6 (a) Personal or professional services, 

7 (b) The doing of any work by employees of the contracting 

8 unit, 

9 (c) Election expenses, including advertising expenses 

10 incidental thereto, 

11 (d) The printing of legal briefs,. records and appendices to 

12 be used in any leg-al proceeding in which the contracting party 

13 may be a party, 

14 (e) The furnishing of a tax map or maps for the contracting 

15 party, 

16 (f) The purchase of perishable foods as a subsistence 

17 supply, 

18 (g) The hiring or purchase of motor vehicles or the purchase 

19 of livestock, 

20 (h) The supplying of any product or the rendering of any 

21 service by a public utility, which is subject to the jurisdiction 

22 of the Board of Public Utility Commissioners, in accordance 

23 with tariffs and schedules of the charges made, charged or 

24 exacted, filed with said board, 

25 (i) The hiring of labor, or equipment, for the removal of 

26 snow or ice from roads and bridges and other public places 

27 required to be maintained by the contracting party during an 

28 emergency caused by storm, 

29 (2) It is to be made or entered into with the United States of 

30 America or the State of New Jersey, or any board, body, officer, 

31 agency or authority, of either. 

32 Source: R. S. 40 :25-4, amended 1962, c. 158, s. 1 j 40 :25-5 j 40 :50-1, 

33 amended 1957, c. 30 j 1957, c. 209 j 1963, c. 67 j C. 40 :50-5.1 (1943, 

34 c. 198, s. 1, amended 1956, c. 6, s. 1); C. 40 :50-5.2 (1943, c. 198, 

35 s. 2); C. 40 :50-5.3 (1943, c. 198, s. 3); C. 40 :50-5.4 (1943, c. 198, 

36 s. 4, amended 1956, c. 6, s. 2). 

1 6. Authorization of certain exceptions. Any such purchase, 

2 contract or agreement may be made, negotiated or awarded for a 

R contracting party without public advertising for bids and bidding 

4 therefor notwithstanding that the cost or contract price will exceed 

5 $2,500.00, when "'[the subject matter of the purchase, contract or 

6 agreement is such as is described in section 7 of this law, or when 

I the purchase, contract or agreement is made or awarded under the 

8 circumstances described in section 8 of this law]" *an emergency 

9 requires the immediate delivery of the articles or the performance 

10 of the service'" and when prior to the making of such purchase, 

11 contract or agreement or after "'[the making of]"" the same "'[in 

12 case of an emergency,]'" it is specifically authorized so to be made, 
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IB negotiated or awarded by resolution, adopted by the affirmative 

14 vote of 21:~ of the full membership of the governing body of the 

15 contract unit, for or on behalf of which the same is made, negotiated 

16 or awarded if the full membership of such governing body consists 

17 of more than 4 members, or of % of all of the members thereof, if 

18 the full membership thereof shall be 4 members, or of % of all of 

19 the members thereof, if the full membership thereof be 3 members, 

20 provided such resolution describes specifically the circumstances, 

21 ·[and in the case of an emergency, describes and]· declares the 

22 emergency, and further prescribes the manner in which such pur­

23 chase, contract or agreement shall be made, negotiated or awarded, 

24 which shall be of such character as to be effective to promote free 

25 and full competition, whenever competition is practical under the 

26 circumstances. 

27 Source: R. S. 40:25-3, 40:50-], amended 1957, c. 30; 1957, c. 209; 

28 1963, c. 67. 

1 ·[7. Other exceptions. Any purchase, contract or agreement may 

~ be made. negotiated or awarded pursuant to section 6 of this law 

3 when the subject matter consists of 

4 (1) Materials, services to be performed by the contractor per­

5 sonally under the supervision of the contracting unit and to be paid 

6 for on a time basis, or 

7 (2) Supplies or services, as to which the bids received, after 

8 advertising therefor, have been rejected because the contracting 

9 unit has determined that they are not reasonable as to price or 

10 have not been independently arrived at in open competition, but 

11 no such purchase, contract or agreement may be entered into after 

12 such rejection of bids unless 

13 (a) Notification of the intention to negotiate and reasonable 

14 opportunity to negotiate shall have been given by the con­

15 tracting unit to each responsible bidder, and 

16 (b) The negotiated price is lower than the lowest rejected 

17 bid price of a responsible bidder who bid thereon and is the 

18 lowest negotiated price offered by any responsible supplier 

19 and is a reasonable price for such supplies or services. 

20 Source: New. 

1 8. Additional exceptions. Any such purchase, contract or agree­

2 ment may be made, negotiated or awarded, pursuant to section 6 

3 of this law, when 

4 (1) An emergency requires the immediate delivery of the articles 

5 or the performance of the service, or 

6 (2) One source of supply only is available, or more favorable 

7 terms can be obtained from a primary source of supply than can 

8 be obtained under bidding, or 
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9 (3)A.rticles of wearing apparel are to be acquired which are 

10 styled or seasonal in character, or 

11 (4) Commodities, traded on a national commodity exchange, are 

12 to be acquired and fluctuation of the market requires immediate 

13 action, or 

14 (5) Equipment, which is of a technical nature and the procure­

15 ment thereof, without advertising, is necessary in order to assure 

16 standardization of equipment and interchangeability of parts and 

17 which is to be purchased at a price which does not exceed the price 

18 of similar equipment by more than a reasonable variation of prices. 

19 Source: New.]· 

1 ·[9.]· ·7.· Contracts not to be divided. No purchase, contract or 

2 agreement, which is single in character or which necessarily or by 

3 reason of the quantities required to effectuate the purpose of the 

4 purchase, contract or agreement, includes the furnishing of addi­

5 tional services or buying or hiring of materials or supplies usually 

6 required or the doing of additional work, shall be subdivided., so 

7 as to bring it or any of the parts thereof under the maximum price 

8 or cost limitation of $2,500.00 thus dispensing with the requirement 

9 of public advertising and bidding therefor, and in purchasing or 

10 contracting for, or agreeing for the furnishing of, any services, 

11 the doing of any work or the supplying of any materials or the 

12 supplying or hiring of any materials or supplies usually required, 

13 included in or incident to the performance or completion of any 

14 project which is single in character or inclusive of the furnishing 

15 of additional services or buying or hiring of materials or supplies 

16 usually required or the doing of additional work, or which requires 

17 the furnishing of more than one article of equipment or buying 

18 or hiring of materials or supplies usually required, all of the serv­

19 ices, materials or property requisite for the completion of such 

20 project shall be included in one purchase, contract or agreement. 

21 Source: R. S. 40 :25-2, amended 1938, c. 167 j 1956, c. 80 j 1957, c. 208. 

1 ·[10.]· ·8.· Periodic solicitation for proposals or materials and 

2 supplies required. Every contracting agent shall, at intervals to be 

3 fixed by the govel'lling body, solicit by public advertisement the sub­

4 mission of bids for the furnishing of all materials and supplies 

5 which are usually required and which under section 4 of this law can 

6 be purchased or agreed or contracted to be furnished only after 

7 public advertisement for bids and bidding therefor and all pur­

8 chases, or contracts or agreements for the furnishing, of such ma­

9 terials and supplies shall be made and awarded only in that manner. 

10 Source: R. S. 40 :25-6; 40 :50-2. 
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C. PURCHASING AGENTS, DEPARTMENTS OR BOARDS 

1 ·[11.]· ·9.· Purchasing agent, department or board; establish­

2 ment; powers. The governing body of any local unit may, by ordi­

3 nance, provide for the appointment of a purchasing agent, or 

4 purchasing department or a purchasing board, with authority to 

5 purchase, as its contracting agent, such materials and supplies re­

6 quired to be purchased on behalf of the contracting unit, as said 

7 governing body shall, by said ordinance, prescribe and such pur­

8 chasing agent, purchasing department or purchasing board shall 

9 have authority to purchase such materials and supplies on behalf 

10 of the contracting unit and prepare the public advertising for bids, 

11 to receive the bids and to make the awards in such cases, subject to 

12 the approval of the governing body to be given 'when and in such 

13 manner as said governing body shall by such ordinance prescribe. 

14 Source: R. S. 40 :25-7 ; 40 :5(}....7. 

D. J OINT PURCHASING AGREEMENTS 

1 ·[11.1.]· "'10.· Joint municipal agreements for purchase of ma­


2 terial, supplies; authorization. The governing bodies of 2 or more
 

3 municipalities within the same county", or adjoining counties"·
 

4 may provide by joint agreement for the pure;hase of materials
 

5 and supplies for use by their respective municipalities.
 

6 Source: C. 40 :5(}....7.1 (1964, c. 245, s. 1, amended 1966, c. 202, s. 1).
 

1 ·[11.2.]· ·11.· Adoption; terms. Such agreement shall be entered
 

2 into by similar ordinances adopted by each of the participating gov­


3 erning bodies; which shall set forth the categories of materials and
 

4 supplies to be purchased, the manner of advertising for bids and of
 

5 awarding of contracts, the method of payment by each participating
 

6 municipality, and other matters deemed necessary to carry out the
 

7 purposes of the agreement.
 

8 Source: C. 40:5(}....7.2 (1964, c. 245).
 

1 *[11.3']· ·12.· Expenditures; how shared. Each municipality's
 

2 share of expenditures for purchases under any such agreement shall
 

3 be appropriated and paid in the manner set forth in the agreement
 

4 and in the same manner as for other expenses of the municipality.
 

5 Source: C. 40 :5(}....7.3 (1964, c. 245).
 

1 ·[11.4.]· ·1.'3.· County and municipal agreements for the pur­

2 chases of materials and supplies.
 

3 (1) When authorized by resolution of the board of chosen free­


4 holders a county may contract with any municipality or munici­


5 palities located in the county for the purchase by the county of
 

6 materials and supplies for acquisition either in whole or in part
 

7 by the municipality or municipalities.
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8 (2) Any such contract shall specify with particularity the 

9 materials and supplies to be so purchased and the amount and the 

10 manner of payments therefor to be made by the municipality or 

11 municipalities. 

12 (3) The provisions of law relative to advertising for bids and the 

13 making of awards by counties shall be applicable to said contracts. 

14 (4) The county may make an appropriation to enable it to 

15 perform any such contract and may anticipate as a revenue munici­

] 6 pal payments to be made by the municipality or municipalities. 

17 Source: New. 

E. CONTRACTS, FORM AND CONTENTS 

1 11[12.]11 "'14.· Form and execution of contracts and bonds. The 

2 governing body of an~T contracting unit may prescribe the form and 

3 manner in which all contracts for performing work or furnishing 

4 materials for the contracting unit shall be made and executed, and 

5 the form and manner of execution and approval of all guarantee, 

6 indemnity, fidelity and other bonds required to be given to the 

7 contracting unit pursuant to law. 

8 Source: R. S. 40 :25-1. 

1 ·[13.]· ·15.· Contracts for fuel or oil and snow and ice removal;
 

2 duration. An~T contracti.ng unit ma~~ enter into a contract for the
 

3 (1) Supplying of
 

4 (a) Fuel for heating purposes, for any term not exceeding
 

5 in the aggregate, 2 years, or
 

6 (b) Fuel or oil for use of airplanes, for any term not exceed­

7 ing in the aggregate, 3 years, or
 

8 (2) The plowing and removal of snow and ice from highways
 

9 and public places, for any term not exceeding in the aggregate,
 

10 1 year, or
 

11 (3) The collection and disposal of garbage and refuse, for any
 

12 term not exceeding in the aggregate, 5 years,
 

13 notwithstanJing that such terms exceed the fiscal year.
 

14 Source: C. 40 :25-1.1 (1953, c. 395); C. 40 :50-5.5 (1945, c. 158);
 

15 C. 40:50-5.6 (1945, c. 160); C. 40:50-5.7 (1962, c. 168).
 

1 ·[14.]* "16. >10 Separate plans for various types of work; bids; COll­

2 tracts. In the preparation of plans and specifications for the erec­

3 tion, construction, alteration or repair of any public building by any 

4 contracting unit, when the entire cost of the work will exceed 

5 $:2,500.00 in amount, the architect, engineer or other person prepar­

li ing the plans and specifications, shall prepare separate plans and 

7 specifications for 

8 (1) The plumbing and gas fitting and all kindred work, 

9 (2) Steam power plants, steam and hot water heating and 



8
 

10 ventilating apparatus and all kindred work, 

11 (3) Electrical work, 

12 (4) Structural steel and ornamental iron work, and 

13 (5) All other work required for the completion of the project. 

14 Tlle contracting agent autJJOrized to award sucll contract for the 

15 erection, construction, alteration or repair of any public building 

16 shall advertise for and receive, in the manner provided by law, 

17 (a) separate bids for each of said branches of work, and also 

18 (b) bids for all the work and materials required to complete the 

19 building to be included in a single overall contract, in which case 

20 there will be set forth in the bid the name or names of, and evidence 

21 of performance security from, all subcontractors to whom the 

22 bidder will subcontract the furnishing of plumbing and gas fitting, 

23 and all kindred work, and of the steam and hot water heating and 

24 ventilating apparatus, steam power plants and kindred work, and 

25 electrical work, structural steel and ornamental iron work, each of 

26 which subcontractors shall be qualified in accordance with this 

27 Title. 

28 Contracts shall be awarded to the lowest responsible bidder in the 

29 following manner: If the sum total of the amounts bid by the lowest 

30 responsible bidder for each branch is less than the amount bid 

31 by the lowest responsible bidder for all of the work and materials, 

32 the board shall award separate contracts for each of such 

33 branches to the lowest responsible bidder therefor, but jf the sum 

34 total of the amount bid by the lowest responsible bidder for each 

R5 branch is not less than the amount bid by the lowest responsible 

R6 bidder for all the work and materials, the board shall award a single 

37 overall contract to the lowest responsible bidder for all of such 

38 work and materials. (c) In every case in which a contract is 

39 awarded under (b) above, all payments required to be made under 

40 such contract for work and materials supplied by a subcontractor 

41 Rhall, upon the certification of the contractor of the amount due to 

42 the subcontractor, be paid directly to the subcontractor. 

43 Source: R. S. 40 :9-3. 

1 ·[15']'" ·17.· Numher of working days specified. All specifications 

2 for the doing of any public work for a contracting unit shall fix the 

3 date before which the work shall be completed, or the number of 

4 working days to be allowed for its completion; and every such con­

5 tract shall contain a provision for a deduction, from the contract 

6 price, or any wages paid by the contracting unit to any inspector 

7 or inspectors necessarily employed by it on the work, for any num­

8 ber of days in excess of the number allowed in the specifications. 

9 Source: R. S. 40 :25-26; 40 :50-3. 
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1 ·[16.]· ·18.· American goods and products to be used where pos­

2 sible. Each local unit shall provide, in the specifications for all 

3 contracts for county or municipal work or for work for which it will 

4 pay any part of the cost, that only manufactured and farm products 

5 of the United States, wherever available, be used in such work. 

6 Source: R. S. 40 :15-1. 

F. BIDDING REQUIREMENTS 

1 ·[17.]· ·19.· Certificate of bidder showing ability to perform 

2 contract. There may be required from any bidder submitting a bid 

3 on public work to any contracting unit, duly advertised for in 

4 accordance with law, a certificate showing that he owns or controls 

5 all the necessary equipment required by the plans, specifications 

6 and advertisements under which bids are asked for and if the bidder 

7 is not the actual owner of any such equipment, his certificate shall 

8 state the source from which the equipment will be obtained, and 

9 shall be accompanied by a certificate from the owner or person in 

10 control of the equipment definitely granting to the bidder the con­


11 trol of the equipment required during such time as may be necessary
 

12 for the completion of the contract.
 

13 Source: R. S. 40 :25-11; 40 :25-12.
 

1 ·[18.]· ·20.· Cash or certified check to accompany bid; amount. 

2 There may be required from any person bidding on any public con­

3 tract work, for any contracting unit, advertised in accordance with 

4 law, that the bid be accompanied by cash or a certified check, pay­

5 able to the contracting unit as a guarantee that if the work is 

6 awarded to him. he will enter into a contract therefor. The amount 

7 to be so deposited shall be at least 10% of the bid, but in no case in 

8 excess of $20,000.00. 

9 Source: R. S. 40 :25-9. 

1 ·[19.]· ·21.· Guarantee or surety company; certificate. When a 

2 surety company bond is required in the advertisement or specifica­

3 tions for public works, every contracting unit shall require from any 

4 bidder submitting a bid in accordance with plans, specifications and 

5 advertisement, as provided for by law, a certificate from a surety 

6 company stating that it will provide the contractor with a bond 

7 in such sum as is required in the advertisement or in the 

8 specifications. 

9 This certificate shall be obtained for a bond­

10 (1) For the faithful performance of all provisions of the speci­

11 fications or for all matters which may be contained in the notice 

12 to bidders, relating to the construction of the work, and 



10 

13 (2) If any be required, for a guarantee bond for the faithful 

14 performance of the contract provisions relating to the repair and 

15 maintenance of the work and its appurtenances and keeping the 

16 same in good and serviceable condition during the term of the 

17 bond as provided for in the notice to bidders or in the specifica­

18 tions, or 

19 (3) In such other form as may be provided in the notice to 

20 bidders or in the specifications. 

21 If a bidder desires to offer the bond of an individual instead of 

22 that of a surety company, he shall submit with his bid a certificate 

23 signed by such individual similar to that required of a surety 

24 company. 

25 The contracting unit may reject any such bid if it is not satisfied 

26 with the sufficiency of the individual surety offered. 

27 Source: R. S. 40 :25-13, amended 1957, c. 54; 40 :25-14. 

1 ·'[20.]··22.· Advertisements for bids; bids; general require­

2 ments. All advertisements for bids shall be published at least once, 

3 10 days prior to the date fixed for receiving the bids, in a newspaper 

4 of general circulation published in this State and circulating within 

5 the territory included within or served by the contracting unit. The 

6 advertisement shall designate the manner of submitting and the 

7 method of receiving the bids and the time and place at which the 

8 bids will be received. At such time and place the contracting agent 

9 of the contracting unit shall receive the bids, and thereupon immedi­

10 ately proceed to unseal them and publicly announce the contents, 

11 which announcement shall be made in the presence of any parties 

12 bidding or their agents, who are then and there present, and shall 

13 also make proper record of the prices and terms, upon the minutes 

14 of the governing body, if the award is to be made by the governing 

15 body of the contracting unit, or in a book kept for that purpose, 

16 if the award is to be made by other than the governing body, and 

17 in such latter case it shall be reported to the governing body of 

18 the contracting unit for its action thereon, when such action thereon 

19 is required. No bids shall be received previous to or after the time 

20 designated in the advertisement. 

21 Source: R. S. 40 :25-8; 40 :50-4. 

G. AWARDS AND EXECUTION OF CONTRACTS 

1 ·[21.]· ·23.· Time for making award; deposits returned. The con­

2 tracting agent shall award the contract or contracts, or reject all 

3 bids therefor within 30 days after they are received, and all cash 

4 and checks delivered with the bids, except those delivered by the 

5 *"[two]*" """three" lowest respsonsible bidders, shall be returned 
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6 within 3 days thereafter, Sundays and holidays excepted. If for 

7 any reason the contracting agent is unable to make an award within 

8 such 30-day period, it shall be lawful for such agent and the lowest 

9 responsible bidder and his proposed surety, if any, to agree upon an 

10 extension, not exceeding an additional 30 days, for the making of the 

11 award, in which event the contracting agent shall make the award 

12 or reject such bid on or before the end of such extended period. 

13 Source: R. S. 40 :25-10, amended 1955, c. 191. 

H. QUALIFICATION OF BIDDERS 

(1) IN GENERAL 

1 ·[22.]· ·24.· General power to provide qualification for bidders. 

2 The governing body of any contracting unit may establish reason­

3 able regulations appropriate for controlling the qualifications of 

4 prospective bidders upon contracts to be awarded on behalf of the 

5 contracting unit, which may fix the qualifications required according 

6 to the financial ability and experience of the bidders and the capital 

7 and equipment available to them in the performance of any such 

8 contract, and may require each bidder to furnish a statement 

9 thereof; and if such governing body is not satisfied with the 

10 qualifications of any bidder as founded upon such statement, it may 

11 refuse to furnish him with any plans or specifications for any public 

12 work or consider any bid made by him for any contract. 

13 No such regulations for controlling the qualifications of bidders 

14 shall become effective until at least 30 days after they have been 

15 formally adopted and published in not less than 2 newspapers 

16 circulating in the county or municipality in which the contracting 

17 unit is located. 

18 No qualification rating of any bidder shall be influenced by his 

19 nationality or his place of residence. 

20 Nothing contained in this law shall limit the right of any court 

21 to review a refusal to furnish any such plans or specifications or 

22 the consideration of any bid on any contract advertised. 

23 Any such governing body may adopt a standard form of state­

24 ment or questionnaire for bidders on public works and contracts, 

25 and in such case their action shall be governed as provided herein. 

26 Source: R. S. 40 :25-16; 40 :25-24; 40 :50-5. 

(2) STANDARD FORM OF QUESTIONNAIRE 

1 ·[23.]··25.· Standard questionnaire; effect of unsatisfactory 

2 answers. The governing body of any contracting unit may adopt a 

3 standard form of statement or questionnaire for bidders on public 

4 works and contracts and may require from any person proposing to 

5 bid upon any such public work or contract a statement or answers 
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6 showing his financial ability and experience in performing public 

7 work and describing the equipment available to such bidder in the 

8 performance of such work or contract, and if not satisfied with the 

9 sufficiency of this statement or answers may refuse to furnish plans 

10 and specifications to him. 

11 Source: R. S. 40 :2[}-16; 40 :50-5. 

1 ·[24.] ·26.· Standard statements and questionnaires; prospec­

2 tive bidders; responses. Such statements and questionnaires shall 

3 be standardized for like classes of work to be submitted to prospec­

4 tive bidders who may be required to respond to questions under 

5 oath. The statement or answer shall disclose fully the financial 

6 ability, adequacy of plant and equipment, organization and prior 

7 experience of the prospective bidder, and such other pertinent and 

8 material facts as may be required. 

9 Source: R. S. 40 :2[}-16. 

1 ·[25.]· ·27.'" Classification of prospective bidders; notice. Pro­

2 spective bidders shall be classified as to the character and amount of 

3 public work as to which they shall be qualified to submit bids, and 

4 bids shall be accepted only from persons so qualified. The classmca­

5 tion shall be made and an immediate notice thereof shall be sent to 

6 the prospective bidders by certified or registered mail within 8 days 

7 after the date of receipt of the responsive statement or answers. 

8 Source: R. S. 40 :2[}-17. 

1 ·[26.]· ·28.· Reclassification of prospective bidders; request for; 

2 time limit. If any person, after being notified of his classification, 

3 shall be dissatisfied therewith or with the classification of other 

4 bidders, he may request in writing a hearing before such governing 

5 body, and may present such further evidence with respect to the 

6 financial responsibility, organization, plant and equipment, or ex­

7 perience of himself or other prospective bidders as might tend to 

8 justify a different classification. 

9 Where a request is made for the change of classification of 

10 another prospective bidder, the applicant therefor shall notify such 

11 other bidder by certified or registered mail of the time and place 

12 of hearing, as :fi.:x:ed by the governing body, and at the hearing shall 

13 present satisfactory evidence that the notice was served as herein 

14 required, before any matters pertaining to a change of classification 

15 of such other bidder shall be taken up. After hearing such evidence 

16 the governing body may, in its discretion, by appropriate action, 

17 change or retain the classification of any bidder. 

18 No change in classification to be effective for any public work or 

19 contract where bidding therefor has been duly advertised, shall 
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20 be made unless the written request therefor shall have been received 

21 at least 20 days before the final day for submission of bids. 

22 All requests for change in classification and notice of any action 

23 sent by .:lE::dified or registered mail to the parties directly affected 

24 thereby, shall be acted upon by the governing body concerned at 

25 least 8 days prior to the date fixed for the next opening of bids 

26 on any contract or contracts for which such persons might be 

27 qualified to bid as a result of the reclassification. 

28 Source: R. S. 40 :25-18. 

1 ·[27.]· ·29.· Board of review upon classification; membership, 

2 et cetera. There is hereby established a board of review upon 

3 classification and reclassification of prospective bidders. This board 

4 shall consist of one member of the governing body of the contracting 

5 unit concerned, to be designated by such body, and 2 citizens of the 

6 county or municipality to be designated by the Superior Court 

7 assignment judge of the county. In all counties having a county 

8 supervisor, he shall be a member of the board of review instead of 

9 one of the citizens. The clerk of the contracting unit shall be the 

10 secretary of the board of review and shall keep a complete record 

11 of its proceedings and decisions. The members of the board shall 

12 serve without compensation. 

13 Source: R. S. 4-0 :25-19, amended 1953, c. 37, s. 46. 

1 ·[28.]· ·30.· Reconsideration by board of review; request for; 

2 time limit. Any prospective bidder who is dissatisfied with his 

3 original classification or reclassification may upon receipt of notice 

4 thereof, request in writing a hearing of the matter before the board 

5 of review. The request shall be filed with the contracting agent and 
t 6 the secretary of the board.
I 7 The board shall hold a hearing at which the prospective bidder 

I 8 shall be entitled to be heard and to submit additional information. 

9 The board shall review the responsibility of all prospective bid­

10 ders who have filed statements or answers, considering both the 

11 statement, answers and any additional information given at the 

12 hearing, and shall certify to the contracting unit concerned, its 

13 decision as to the original classifications or reclassifications, if any. 

14 The decisions shall be made by a majority vote. 

15 In order for any change in classification by the board to be 

16 effective for public work or contract previously advertised, the 

17 request shall be filed not less than 5 days prior to the final day for 

18 submission of bids, and the board shall hold a hearing and act upon 

19 the request not less than 2 days prior to the date fixed for the next 

20 opening of bids on any public work or contract for which such 



,. ' .. 
. .. 

14 

21 prospective bidders might be qualified to bid as a result of the 

22 reclassification. 

23 Source: R. S. 40 :25-20. 

1 ·[29.]· ·31.· Rejection of bids after qualification of bidder; hear­

2 ing. Nothing herein contained shall be construed as depriving any 

3 contracting agent of the right to reject a bid at any time prior to the 

4 actual award of a public work or contract, where the circumstances 

5 of the prospective bidder have changed subsequent to the qualifieR­

6 tion and classification of the said bidder, which in the opinion of 

7 the awarding contracting unit would adversely affect the responsi­

8 bility of the bidder. Before taking final action on any such bid, 

9 the contracting agent concerned shall notify the said bidder and 

10 afford him an opportunity to present any additional information 

11 which might tend to sustain the existing classification. 

12 No person shall be qualified to bid on any public work or contract 

13 unless he shall have submitted a statement or answers as herein 

14 required within a period of 6 months preceding the date of opening 

15 of bids for the public work or contract, if the bidders thereon are 

16 required to be classified hereunder. 

17 Source: R. S. 40 :25-21. 

1 ·[30.]· ·32.· Forfeiture of deposit in certain cases. A deposit 

2 made by any person who makes or causes to be made a false, decep­

3 tive or fraudulent statement or answers in response to a question­

4 naire or in the course of a hearing hereunder may be caused to be 

5 forfeited, as liquidated damages by and to the contracting unit. 

6 Source: R. S. 40 :25-23. 

(3) PENALTIES 

1 ·[31.]· ·33.· Penalties for false statements. Any person who 

2 makes or causes to be made, a false, deceptive or fraudulent state­

3 ment in the statement or answers in response to the questionnaire, 

4 or in the course of any hearing hereunder, shall be guilty of a misde­

5 meanor, and upon conviction shall be punishable by a fine of not 

6 less than $100.00 nor more than $1,000.00, and shall be permanently 

7 disqualified from bidding on all public work or contracts of the 

8 contracting unit which submitted the questionnaire; or, in the case 

9 of an individual or an officer or employee charged with the duty 

10 of responding to the questionnaire for a person, firm, co-partner­

11 ship, association or corporation, by such fine or by imprisonment, 

12 not exceeding 6 months, or both. 

13 Source: R. S. 40 :25-22. 
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(4) OFFICIALS SAVED HARMLESS 

1 -[32.]- -34.- No liability of officials. No action for damages shall 

2 lie against an official of any contracting unit because of any author­

3 ized action taken hereunder. 

4 The word "official" as used in this section shall mean and in­

5 elude the governing body and any officer, board, commission, com­

6 mittee or department of a contracting unit. 

7 Source: R. So 40 :25-15; 40 :25-25. 

1. CONTRACTS OF SPECIAL CHARACTER 

1 -[33.]- -35.- Indemnity agreements; Federal projects for bene­

2 fit of municipality. Any municipality may enter into an agreement 

3 indemnifying the United States of America, or any board, body, 

4 officer or agency thereof, from loss or damage to the property of 

5 others resulting from the furtherance of U[navigation, flood 

6 control or beach erosion]U "'"'anyu U[projects]** "project", 

7 undertaken or to be undertaken by the Federal Government for 

8 the benefit of such municipality where the cost or any part thereof 

9 is to be paid out of Federal funds. 

10 Source: C. 40 :50-8 (1949, c. 67). 

J. MANNER AND METHOD OF SALE 

1 -[34.]- -36. ­ Sale or other disposition of personal property. Any 

2 contracting unit by resolution of its governing body may authorize 

3 the sale of its personal property not needed for public use. 

4 (1) If the estimated fair value of the property to be sold exceeds 

5 $2,500.00 in anyone sale and it is neither livestock nor perishable 

6 goods, it shall be sold at public sale to the highest bidder. 

7 (2) The contracting unit need not advertise for bids when it 

8 makes any such sale to the United States, the State of New Jersey, 

9 another contracting unit or to any body politic to which it con­

10 tributes tax raised funds. 

11 (3) Notice of the date, time and place of the public sale together 

12 with a description of the items to be sold shall be published in a 

13 newspaper circulating in the contracting unit. Such sale shall be 

14 held not less than seven nor more than 14 days after the latest 

15 publication of the notice thereof. 

16 (4) If no bids are received the property may then be sold at 

17 private sale without further publication or notice thereof; or the 

18 contracting unit may if it so elect reoffer the property at public 

19 sale. 

20 (5) A contracting unit may reject all bids if it determines such 

21 rejection to be in the public interest. 

22 Source: New. 



·
.-.....,-.-_.. --....~._------------------------------'llI!!I 

16 

K. STATUTES REpEALED 

1 ·[35.]· ·37.· Statutes repealed. The following sections, chapter 

2 and acts, together with all amendments and supplements thereto, 

3 are hereby repealed: 

4 Chapter 25 of Title 40 of the Revised Statutes; 

5 Sections 40 :~3 ; 40 :15-1; 40 :50-1 to 40 :50-5 

6 40 :50-7, of the Revised Statutes; 

t Laws of 1943, c. 198; 

8 Laws of 1945, c. 158; 

9 Laws of 1945, c. 160; 

10 Laws of 1953, c. 395; 

11 Laws of 1962, c. 168·[; 

12 Laws of 1964, c. 245]·. 

L. EFFECTIVE DATE 

inclusive and 

1 ·[36.]· ·38.· Effective date. This act shall take effect January 1, 

2 1970. 
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Revisions of this type go a long way toward improving the 

administration of government. 

I am returning Senate Bill No. 627 with the following recommcnda­

tions for	 your consideration: 

Page 1 , Section 2, Line 7 : After "branch" omit "or" and insert " ," 

Page 1 , Section 2, Line 7 : After "agency" insert " or school district" 

Page 2, Section 2, Line 29: After "branch" omit " or" and insert " , " 

Page 2 I Section 2 , Line 29: After "agency" insert "or school dis tric t" 

Page 2, Section 2, Lines 42 thru 44: Omit entire lines and substitute: 

" (6) 'Professional services I means: 

(a) services rendered or performed by a person authorized 

by law to practice a recognized profession and whose practice 

is regulated by law, or 

(b) services which are of such a qualitative nature 

as will not reasonably permit the drawing of specifications 

or the receipt of competitive bids; provided that, with respect 

to the definitions under both (a) and (b), the governing body 

shall state supporting reasons for its action in the resolution 

awarding the contract, and shall cause a copy of the resolution 

to be printed in a newspaper of general circulation within the 

boundaries of the contracting unit no more than ten days after 

passage of the resolution. " 

Page 2, Section 3, Line 4: Omit "usually required"
 

Page 2, Section 3, Line 7 : Omit "usually required"
 

Page 2, Section 3, Line 7 : After "which" insert " . (1) "
 

Page 2, Section 3 , Line 9 : After "project," insert "(2)"
 

Page 2 , Sec tion 3, Line 9 : After "funds" insert ,"
" 

Page 2, Sec t ion 3, Line 9: After "and" insert "(3)" 

Page 2, Section 3, Line 10: After "$2,500.00" insert "in the fiscal 

year, or in the case of purchases that are not annually recurring in a period of 

one year." 
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Page ')-, Section 3 , Line 10: Before "may" insert "These" 

Page 3, Section 4, Line 3: Omit "usually required" 

Page 3 , Section 5 , Line 1 : Omit "Major except ions" and insert "Exceptions" 

Page 4 , Section 5 , Line 37: Omit "usually required" 

Page 4, Section 5, Line 40: After "adoption" insert " of a resolution" 

Page 4, Section 5, Lines 41 and 42: Omit "of an ordinance, in the 

case of a municipality, or a resolution, in the case of a county," and insert 

"at a meeting thereof" 

Page 4, Section 5, Lines 44 and 45: Omit "the term of the governing 

body or" 

Page 4, Section 5, LinesLt.5­ 47: After "year" delete "," and 

insert "."; delete "whichever is greater, nor shall the terms, conditions or 

specificatiorn specified pursuant to section 4 be in any way amended or modified." 

and insert '~ny amendment or modification of the terms, conditions, restrictions 

and specifications which were the subject of competitive bidding pursuant to 

section 4 of this act shall be stated in the resolution awarding the contract." 

Page 4, Section 5, Line 49: After "4" insert "on two occasions"
 

Page 4, Section 5, Line 49: After "bids" insert "on each occasion"
 

Page 4, Section 5, Line 58: Omit "and"
 

Page 4, Section 5, Line 65: Omit ";" and insert ","
 

Page 4, Section 5,. Lines 66 - 69: Omit entire lines and insert
 

"(c) Any amendment or modification of the terms, conditions, restrictions
 

and specifications which were the subject of competitive bidding pursuant to 

section 4	 of this act shall be stated in the resolution awarding the contract, and" 

Page 5, Section 5, Line 84: After "adoption" insert "of a resolution" 

Page 5, Section 5, Lines 85 - 88: Omit "of an ordinance, in the 

case of a municipality, or a resolution, in the case of a county," and insert 

"at a meeting thereof" 



STATE OF NEW JERSEY 
EXn'l'TI\'I': I)EI'ART:\IE:\T 

S~n~to Bill No. 627 -4­

Page 5 , Section 6, Line 8: Omit "so to be" and insert "to be so"
 

Page 5 , Section 6, Line 16 : Omit "specifially" and insert "speci [ieally"
 

Page 6, Section 7 , Lines 5 and 6 : Omit "usually required"
• 

Page 6, Section 7 , Line 12: Omit "usually required"
 

Page 6, Section 7 , Line 16: Omit "usually required"
 

Page 6, Section 7 , Line 19: Omit "usually required"
 

Page 6, Section 8 , Line 5 : Omit "usually required"
 

Page 7 , Section 10, Line 3 : Omit " or school districts"
 

Page 7 , Section 10, Line 4: Omit "and"
 

Page 7 , Section I 0, Line 7 : After "ordinances" insert in the case
" 

of munic ipali ties, " 

Page 7 , Section 10, Line 8 : After "resolutions" insert " in the case 

of other contracting units, " 

Page 7 , Sec tion 10, Line 12 : Omit " or school district" 

Page 7 , Section 10, Line 14: Omit "and school district's" 

Page 7, Sec tion 10, Line 18 : Omit "or school district" 

Page 7, Section 11, Line 3; Omit "or school districts" 

Page 7, Section 11, Line 7: After "section" insert "9" 

Page 8, Section 11, Line 16: After "agreement." insert "Any items 

so included in a local budget shall be subject to the approval of the Director, 

Division of Local Finance, who shall consider the matter in conjunction with the 

requirements of Chapter 4 of Title 40A of the New Jersey Statutes." 

Page 8, Section 11, Line 33: After "reports." insert a new subsection 

as follows: "(4) Any agent, department or board so designated pursuant to a 

joint purchasing agreement shall have the sole responsibility to comply with 

the provisions of section 23 of this act." 

Page 9, Section 13, Line 14: Omit "creed" and insert "sex" 

Page 9, Section 13, Lines 37 - 39: Omit "No contracting unit setting 

aside a purchase, contract or agreement pursuant to this section shall be liable 

for damages therefor." 
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Page 10, Section 16, Line 20: After "or" insert" (c)" and after 

"both" insert "."; delete "in which case there" and insert "There" 

Page 10, Section 16, Line 28: After "bidder" insert ". In the event 

that a contract is advertised in accordance with (c) above said contract shall 

be awarded" 

Page 12, Section 20. Line 12: After "completion" insert "of that portion" 

Page 12, Section 20, Line 13: After "contract" insert "for which it is 

necessary" 

Page 12, Section 21, Line 1: Omit entire line and insert "Certified 

check, cashier's check or bid bond to accompany bid; amount." 

Page 12, Section 21, Line 4: Omit "cash or" 

Page 12, Section 21, Line 5: After "check," insert "cashier's check 

or bid bond," 

Page 12, Section 21, Line 7: After "therefor" insert "and will furnish 

any performance bond or other security required as a guarantee or indemnification" 

Page 12, Sec tion 21, Line 8: Omit "at least" 

Page 13, Section 23, Line 8: After "received." insert "If the published 

specifications provide for receipt of bids by mail, those bids which are mailed 

to the contracting unit shall be sealed and shall only be opened for examination 

at such time and place as all bids received are unsealed and announced." 

Page 13, Section 23, Line 9 : After "shall" insert "publicly" 

Page 13, Sec t ion 23, Line 20: Omit " previous to or" 

Page 13, Sec t ion 24, Lines 3 and 4: Omit "cash and" 

Page 13, Section 24, Line 4: After "checks" insert " or bonds" 

Page 13, Sec t ion 24, Lines 4 and 5 : Omit "except those delivered by 

the two lowest responsible bidders" insert "except the check or bond of the 

bidder to whom the contract is awarded" 
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Page 18 , Sec tion 35, Lines 1 thru 7 : Omit entire section
 

Page 18 , Section 36, Line 1 : Omit "36" insert "35"
 

Page 18, Section 37, Line 1 : Omit "37" insert "36"
 

Page 19, Section 37, Line 36: After line 36 insert a new section as
 

follows: 

IlL. ASS [STANCE TO CONTRACTING UNITS 

"37. Division of Local Finance to assist contracting units. The 

Division of Local Finance is hereby authorized to assist contracting units in 

all matters affecting the administration of this law. 

Source: New." 

Page 19: After line 36 Omit "L" insert "M"
 

Page 20: After Section 38 omit "M" insert "N"
 

Respectfully, 

/s/ William T. Cahill 

GOVERNOR 

Attest: 

/s/ Jean E. Mulford 

Acting Secretary to the Governor 
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November 17, 1969 

SENATE BILL NO. 284 (2nd OCR) 

To the Senate: 

Pursuant to Article V, Section I, Paragraph 14 (b) of the Consti­

tution, I herewith return Senate Bill No. 284, with my objecticns, for recon­

siderat ion • 

Senate Bill No. 284 is a revision of the laws relating to the pur­

chase of work, materials and supplies by units of local government. Generally 

speaking, it represents a considerable step forward in clarifying the law 

which regulates the law under which such purchases are made. Among other 

things, it adds a new provision relating to the sale of public property, 

which previously had only been required by judicial construction, and thereby 

clarifies the standards for such sales. 

The bill strives, as I have in reviewing it, to strike a careful 

balance between two conflicting interests. On the one hand, our units of 

local government should be given as much flexibility as possible in meeting 

their operating and purchasing needs. The conditions of purch~se and sale 

'" should be realistically adapted to the practicalities of day-to-day trans­

actions. On the other hand, there is the interest of the public, and the 

taxpayer 1n particular, in securing the lowest possible prices for local 

government purchases. In addition, such prices should be the result of open 

and competitive bidding wherever possible in order to remove even the appear­

ance of favoritislT\ or unwonted preferences in public purchasing. 
12-- c--« ~j'C{1~11ed-L" 

As I commented in my conditional veto of Senate Bill No. 283, the 

subject matter of these bills is dry and uninspiring. Only their failure 

to secure the efficient and economic operation of government arouses the 

public's ire. That is all the more reason, as in the case of Senate Bill 

No. 283, for careful review. 

I am hereby recommending a number of changes which are totally 

consistent with the spirit of the draftsmen of the bill, but which would 

appear to make it more capable of obtaining its objectives. In summary 

they are: 
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-- In the last few years the Legislature has enacted two bills 

which allow a county or the State to make purchases on behalf of 

units of local government. Their purpose was to pass on to counties 

and municipalities the savings that result from bulk buying and 

quantity discounts. I believe we should take advantage of the success 

that this legislation has had in passing on considerable savings to 

local taxpayers. Two changes, in particular, in Senate Bill No. 284 

seem reasonable. First, in those cases in which public bidding has 

failed to produce any bids or bids have been rejected because they 

are unreasonably high, the contracting unit should be required to 

determine whether he can purchase his needs from the State or the 

county through their contracts prior to entering into private negotia­

tions. If the contracting unit's needs can be met in this way, there 

would appear to be no reason to allow it to negotiate privately a 

higher price at greater costs to the taxpayer. The same is true for 

the series of small purchases under $2,500, for which no public bidding 

is required. They are usually the very type of purchases where com­

bined buying power of the State and our counties and municipalities 

can result in substantial savings. This requirement should not only 

result in lower operating costs to local government, but also limit 

the potential for favoritism inherent in any private negotiations. 

-- At the other end of the spectrum is the inflexibility of the 

present bidding laws, which fail to make clear the procedure to be 

followed when no bids are received, or when the lowest bid received 

is unreasonably high, or has been arrived at through collusive 

bidding tactics. The latter case was recently highlighted by the 

Report of the State Committee on Investigations regarding the bid­

ding for garbage collection and disposal services. I have suggested 

language which should allow local government the flexibility of 

rejecting such bids while protecting the public from unscrupulous 

dealings. A private purchase in such circumstances will be made 

only on the approval of two-thirds of the governing body and after 

notice of the alleged collusive practices to the county prosecutor 

and Attorney General. 
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-- Often, however, local government has been guilty of unneces­

sarily restricting the number of persons which could bid on public 

contracts through overly strict specifications or standards for the 

pre-qualification of bidders. I am therefore recommending a change 

in Senate Bill No. 284, which will require that such standards or 

specifications promote free, open and competitive bidding, rather 

than discourage it. In particular, standards for qualification of 

bidders should be rejected if they make it impossible for small 

businesses to compete or ensure that only one bidder will be quali­

fied. They should also be adopted after adequate public hearings. 

I have also recommended numerous other changes of lesser scope. 

For instance, I see no reason why there cannot be competitive bidding for 

the purchasing of automobiles. In addition, purchases by local government 

units in amounts of more than $2,500 should be made only through a contract 

or agreement, and not through more informal purchasing procedures. 

On the other hand, I have not suggested changes in areas that 

also merit consideration. I am not recommending, for instance, a conflicts 

of interest provision with this bill because I expect to present shortly to 

the Legislature a general local conflicts of interest bill. Nor have I 

tried to expand the coverage of this bill to include local agencies which 

are not encompassed by its terms. It would also appear prudent for the 

State of New Jersey to determine the flexibility of providing for independent 

laboratory and field testing of those products used by both State and local 

government, so that we may be sure that we are getting our money's worth. It 

hardly seems appropriate that the billions of dollars spent by both State and 

local government should go into purchasing materials which we are not sure meet 

rigid standards of performance and reliability. It is my sincere hope that 

the draftsmen of this bill will carry their work further into this area. 

All in all, Senate Bill No. 284, with the changes I have recommended, 

represents a constructive attempt to provide a realistic framework for local 

purchasing policies. I therefore respectfully recommend the following changes 

in SenatE Bill No. 284: 
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1. Page 1, Section 2, Line 8: Insert after the word "agency," and 

before the word "which" the phrase "which is not a state board, commission 

or agency, and". 

2. Page 1, Section 2, Line 9: After the word "district" and before 

the word "or" insert the word "project,". 

3. Page 2, Section 2, Line 33: Delete the phrase "Source: New." 

and insert in lieu thereof the following subsections: 

(4)	 "Purchase" includes an acquisition by sale, lease, ex­
change, discount, negotiation, mortgage, pledge, lien, 
issue or reissue, or any other voluntary transaction 
for consideration creating an interest in property not 
made by contract or agreement. 

(5)	 "Materials" includes goods subject to Article 2 of Title 
l2A of the New Jersey Statutes, apparatus, or any other 
tangihle thing, except real property and capital improve­
ments subject to Chapters 32 and 60 of Title 40 of the 
Revised Statutes relating to lands and buildings. 

(6)	 "Professional services" means services rendered by a pro­
fession or occupation subject to licensing, control or 
regulation by the State of New Jersey or any board, com­
mission, agency, department or branch thereof. 

(7)	 "Project" means any work, undertaking, development, re­
development, construction or reconstruction of any area 
or areas. 

(8)	 "Sale" means the conveyance of any interest in materials 
or supplies, by sale, lease or otherwise and shall in­
clude a security interest subject to Chapter 9 of Title 
l2A of the New Jersey Statutes. 

Source: New. 

4. Page 2, Section 3, Line 8: Insert after the word "immediate" and 

before the word "project" the phrase "program, undertaking, activity or". 

5.	 Page 2, Section 3, Line 13: Insert after the word "law." the fol­

lowing sentences: 

Whenever any such purchase or acquisition may be made at 
a lower cost to the contracting unit through an open-end 
contract of the state or county, the contracting unit 
shall, except as provided herein, make its purchases or 
acquisitions pursuant to Sectiomll or 12 of this act. 
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In any case in which a purchase is not made in the manner 
prescribed, the contracting agent shall state, in the re­
solution authorizing the purchase, the reasons why no pur­
chase or acquisition can be made pursuant to Sectionsll or 
12 of this act, and why acquisition in the said manner 
would not meet the requirements and specifications of the 
contracting unit. 

6. Page 2. Section 4, Line 1: Delete the words "Purchases, contracts" 

and insert in lieu thereof the word "Contracts". 

7. Page 2. Section 4, Line 2: After the word "Every" and before the 

word "contract" delete the word "purchase,". 

8. Page 2, Section 4, Line 7: After the word "bids" and before the 

word "bidding" delete the word "or" and insert in lieu thereof the word 

"and" • 

9. Page 2. Section 4. Line 8: After the word "law." insert the fol­

lowing sentence: 

No work, materials or supplies shall be undertaken, acqui­
red or furnished for a sum exceeding in the aggregate 
$2,500.00, except by contract or agreement. 

10. Page 3. Section 5, Line 6: Delete the phrase "Personal or profes­

siona1 services" and insert in lieu thereof the phrase "Professional ser­

vices". 

11. Page 3. Section 5. Lines 18 and 19: Delete "(g) The hiring or 

purchase of motor vehicles or the purchase of livestock,". 

12. Page 3, Section 5, Line 20: Delete the letter "(h)" and insert in 

lieu thereof the letter "(g)". 

13. Page 3. Section 5, Line 25: Delete the letter "(i)" and insert in 

lieu thereof the letter "(h)"; and after the word "of" and before the word 

"labor" insert the word "supplementary". 

14. Page 3, Section 5, Line 28: Insert after the word "storm," the 

phrase "when the need for the hiring of such labor or equipment is not 

reasonably foreseeable,". 
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15. Page 3, Section 5, Line 30: After the word "America" and before 

the word "the" delete the word "or" and insert in lieu thereof i:l ","; and 

after the words "New Jersey" and before the word "or" insert the phrase 

"county or municipality". 

16. Page 3, Section 5, Line 31: After the word "authority" delete 

the phrase ", or either." and insert in lieu thereof the word "thereof.". 

17.	 Page 3, Section 5, Between Lines 31 and 32, insert new subsections 

(3) and (4) as follows: 

(3)	 The contracting unit has advertised for bids pursuant to 
Section 4 on two occasions and has received no bids in 
response to its advertisement, and no board, body, offi ­
cer, agency or authority of the United States, the State 
of New Jersey or any county or municipality is willing 
and able to perform any work or furnish or hire any ma­
terials or supplies usually required in conformity with 
the specifications of the municipality. Any such con­
tract or agreement may be made, negotiated or awarded 
only upon adoption by the affirmative vote of two-thirds 
of the full membership of the governing body of the con­
tracting unit of an ordinance, in the case of a munici­
pality, or a resolution, in the case of a county, author­
izing such a contract or agreement. No such contract or 
agreement may extend for a period greater than the term 
of the governing body or one year, whichever is greater, 
nor shall the terms, conditions or specifications speci­
fied pursuant to Section 4 be in any way amended or modi­
fied. 

(4)	 The contracting unit has advertised for bids pursuant to 
Section 4 and the governing body thereof has rejected 
such bids because the contracting unit has determined 
that they are not reasonable as to price on the basis of 
cost estimates prepared for the contracting unit prior 
to the advertising therefor or have not been independently 
arrived at in open competition, but no such contract or 
agreement may be entered into after such rejection of bids, 
unless: 

(a)	 Notification of the intention to negotiate and a re­
sonable opportunity to negotiate shall have been 
given by the contracting unit to each responsible 
bidder, and 

(b)	 The negotiated price is lower than the lowest re­
jected bid price of a responsible bidder who bid 
thereon and is the lowest negotiated price offered 
by any responsible supplier and is a reasonable 
price for such work materials, supplies or services; 
and 
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(c)	 The contract or agreement is made subject to the 
same terms, conditions, restrictions and specifica­
tions as were the subject of competitive bidding 
pursuant to Section 4 of this act; and 

(d)	 The negotiated price is lower than the price of the 
same or equivalent materials or supplies available 
from the State or the county in which the contracting 
unit is located. 

Whenever a contracting unit shall determine that a 
bid was not arrived at independently in open competi­
tion pursuant to this subsection 4 of Section 5, it 
shall thereupon notify the county prosecutor of the 
county in which the contracting unit is located and 
the Attorney General of the facts upon which its de­
termination is based, and when appropriate, it may 
institute appropriate proceedings in any state or 
federal court of competent jurisdiction for a viola­
tion	 of any state or federal anti-trust law or laws 
relating to the unlawful restraint of trade. 

Any such contract or agreement may be made, negotiated or 
awarded only upon adoption by the affirmative vote of two­
thirds of the full membership of the governing body of the 
contracting unit of an ordinance, in the case of a munici­
pality, or a resolution, in the case of a county, author­
izing such a contract or agreement. 

18. Page 5, Section 7, Line 14: After the word "project" and before 

the word "which" insert the phrase ", program, activity or undertaking". 

19. Page 5, Section 8, Line 1: After the word "proposals" and before 

the word "or" insert the word ", work". 

20. Page 5, Section 8, Line 4: After the word "all" and before the 

word	 "materials" insert the word "work,". 

21. Page 5, Section 8, Line 8: After the word "such" and before the 

word	 "materials" insert the word "work,". 

22. Page 6, Section 9, Lines 2 and 3: After the word "ordinance," 

insert the phrase "in the case of a municipality, and resolution, in the 

case	 of a county,". 

23.	 Page 6, Section 9, Line 7: After the word "ordinance, " and before 

the word "prescribe" insert the phrase "or resolution". 

24.	 Page 6, Section 9, Line 13: After the word "ordinance" and before 

the word "prescribe" insert the phrase "or resolution". 
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25. Page 6, Sec tion 10, Line 1: After the word "Joint" and be fore the 

word "agreements" delete the word "municipal"; after the word "of" and before 

the word "material" insert the word "work,". 

26. Page 6, Section 10, Line 3: Delete the word "municipalities" and 

insert in lieu thereof the phrase "contracting unit or school district". 

27. Page 6, Section 10, Line 4: After the word "of" and before the 

word "materials" insert the word "work,". 

28. Page 6, Section 10, Line 5: Delete the word "municipalities" and 

insert in lieu thereof the word "jurisdictions". 

29. Page 6, Section 10, Line 6: Delete Line 6 in its entirety. 

30. Page 6, Section 11, Line 1: Delete the phrase "11. Adoption; 

terms." and insert in lieu thereof "(a)". 

31. Page 6, Section 11, Line 2: After the word "ordinances" and before 

the word "adopted" insert the phrase "or resolutions". 

32. Page 6, Section 11, Line 3: After the word "of" and before the 

word "materials" insert the word "work,". 

33. Page 6, Section 11, Line 6: Delete the word "municipal i ty" and 

insert in lieu thereof the phrase "contracting unit or school district". 

34. Page 6, Section 11. Line 8: Delete Line 8 in its entirety. 

35. Page 6, Section 12, Line 1: Delete Line 1 in its entirety and 

insert in lieu thereof "(b) Each contracting uni t' s and school district's" • 

36. Page 6, Section 12, Line 4: Delete the word "municipality" and 

insert in lieu thereof the phrase "contracting unit or school district". 

37. Page 6, Section 12, Line 5: Delete Line 5 in its entirety and 

insert in lieu thereof "Source: C. 40:50-7.1 to 40:50-7.3 (1964, c. 245).". 

38. Page 6, Section 13, Line 1: Delete the phrase "13. County and 

municipal" and insert in lieu thereof the phrase "11. Additional matters 

regarding". 

39. Page 6, Section 13, Line 2: After the word "of" and before the 

word "materials" insert the word I1 work,". 
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40. Pages 6 and 7, Section 13, Lines 3 to 16: Delete the present 

language and insert in lieu thereof the following: 

(1)	 The contracting units or school districts entering into 
a joint agreement pursuant to Section 10 of this act 
may designate a joint purchasing agent, department or 
board pursuant to Section 9 of this act. Any such agent, 
board or department already designated pursuant to Sec­
tion 9 may serve as the joint agent, department or board 
designated pursuant to this section. 

(2)	 Purchases, contracts or agreements made pursuant to a 
joint purchasing agreement shall be subject to all of 
the terms and conditions of this act. 

(3)	 Any county, municipality or school district serving as 
a purchasing agent, board or department pursuant to this 
Section 11, may make an appropriation to enable it to 
perform any such contract and may anticipate as revenue 
payments to be made and received by it from any other 
party to the agreement. The agreement and any subsequent 
amendment or revisions thereto shall be filed with the 
Director of the Division of Local Finance in the Depart­
ment of Community Affairs. The purchasing agent, pursuant 
to such an agreement, shall also annually file with the 
Director a report of any purchases, contracts or agree­
ments and the amounts thereof annually. The director may, 
by regulation, specify the form and content of such re­
ports. 

41.	 Page 7, Section 13, Line 17: After the word "Source:" delete the 

word	 "New." and insert in lieu thereof "C. 40:23-6.34 to 40:23-6.37 (1967, 

c. 288) amended 1968, c. 422.". 

42. Page 7, Section 13, Line 17: Insert after Line 17 of Section 13 

and before the heading "E. CONTRACTS, FORM AND CONTENTS" a new Section 12 

as follows: 

12.	 Purchases through state agency. Any contracting unit 
under this act may without advertising for bids, or 
having rejected all bids obtained pursuant to advertis­
ing therefor, purchase any materials, supplies or equip­
ment under any contract or contracts for such materials, 
supplies or equipment entered into on behalf of the 
State by the Division of Purchase and Property in the 
Department of the Treasury. 

43. Page 7, Section 13, Line 17: Following the new Section 12 in­

serted above, and before Section 14, Line 1: Delete the heading "E. 

CONTRACTS, FORM AND CONTENTS" and insert in lieu thereof the following: 
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E. SPECIFICATIONS 

13.	 Specifications. Any specifications for an acquisition 
under this act, whether by purchase, contract or agree­
ment, shall be drafted in a manner to encourage free, 
open and competitive bidding. In particular, no speci­
fications under this act may: 

(a)	 Require any standard, restriction condition or 
limitation not directly related to the purpose, 
function or activity for which the purchase, 
contract or agreement is made; or 

(b)	 Require that any bidder be a resident of, or 
that his place of business be located in, the 
county or municipality in which the purchase 
will be made or the contract or agreement per­
formed, unless the physical proximity of the 
bidder is requisite to the efficient and econom­
ical purchase or performance of the contract or 
agreement; or 

(c)	 Discriminate on the basis of race, religion, 
creed, national origin; or 

(d)	 Require, with regard to any purchase, contract 
or agreement, the furnishing of any "brand 
name", but may in all cases require "brand 
name or equivalent", except that if the materials 
to be supplied or purchased are patented or 
copyrighted, such materials or supplies may 
be purchased by specification in any case in 
which the ordinance or resolution authorizing 
the purchase, contract, sale or agreement so 
indicates, and the special need for such patented 
or copyrighted materials or supplies is directly 
related to the performance, completion or under­
taking of the purpose for which the purchase, con­
tract or agreement is made; or 

(e)	 Fail to include any option for renewal, extension, or 
release which the contracting unit may intend to ex­
ercise or require; or any terms and conditions neces­
sary for the performance of any extra work; or fail 
to disclose any matter necessary to the substantial 
performance of the contract or agreement. 

Any specification adopted by the governing body, which 
knowingly excludes prospective bidders by reason of the 
impossibility of performance, bidding or qualification 
by any but one bidder, except as provided herein, shall 
be null and void and of no effect and subject purchase, 
contract or agreement shall be readvertised, and the ori ­
ginal purchase, contract or agreement shall be set aside 
by the governing body. No contracting unit setting aside 
a purchase, contract or agreement pursuant to this section 
shall be liable for damages therefor. 

Source: New. 

t	 F. CONTRACTS, FORM AND CONTENTS 
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44.	 Page 7, Section 16, Line 3: Delete the word "construction,". 

45. Page 7, Section 16, Line 4: Delete the words "contracting unit" 

and insert in lieu thereof the words "political subdivision of this State". 

46. Page 7, Section 16, Line 6: After the word "specifications" and 

before the word "prepare" delete the word "shall" and insert in lieu thereof 

the word "may". 

47. Page 8, Section 16, Line 16: After the word "law," insert the 

word "either". 

48. Page 8, Sec tion 16, Line 17: Delete the words "and also" and in­

sert in lieu thereof the word "or". 

49. Page 8, Section 16, Line 19: After the word "contract," and before 

the word "in" insert the phrase "or both,". 

SO. Page 8, Section 16, Line 32: After the word "the" and before the 

word "shall" delete the word "board" and insert in lieu thereof the words 

"contracting agent". 

51. Page 8, Section 16, Line 36: After the word "the" and before the 

word "shall" delete the word "board" and insert in lieu thereof the words 

"contracting agent". 

52. Page 9, Section 18, Lines 1 to 6: Delete the present language and 

insert in lieu thereof the following: 

18.	 'Liquidated damages. Any contract or agreement made pur­
suant to this act may include liquidated damages for the 
violation of any of the terms and conditions thereof or 
the failure to perform said contract or agreement in ac­
cordance with its terms and conditions, or the terms and 
conditions of this act. 

Source: New. 

53. Page 9, Section 18, Line 6: Amend the heading "F. BIDDING RE­

QUIREMENTS" so that it shall read "G. BIDDING REQUIREMENTS". 

54. Page 9, Section 19, Line 4: After the word "owns" and before 

the word "or" insert the word ", leases,". 

55. Page 9, Section 19. Line 7: After the word "owner" and before 

the word "of" insert the words "or lessee". 

1 
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56. Page 9. Section 19. Line 12: After the word "contract." insert 

the following sentence: 

..I Any lease required pursuant to this section shall be 
for a period ending not earlier than 6 months next 
following the completion date prescribed pursuant to 
Section 17 of this act. 

.I	 57. Page 9. Section 20. Lines 2 and 3: After the word "any" and 
I 

before the word "for" delete the phrase "public contract work" and insert 

in lieu thereof the phrase "contract or agreement". 

58. Page 9. Section 20. Line 5: After the word "the" and before the 

word "is" delete the word "work" and insert in lieu thereof the words "con­

tract or agreement". 

59. Page 9. Section 21. Line 3: After the word "for" and before the 

word "every" delete the phrase lI public works" and insert in lieu thereof 

the phrase "a contract or agreement".1 
! 60. Page 9, Section 21, Line 12: After the word "the" and before the 

1 
I word "and" delete the phrase "construction of the work" and insert in lieu 

thereof the phrase "performance of the contract or agreement ll . 

61. Page 10. Section 21. Line 15: After the word "of" and before theI ., 
word "and" delete the phrase lithe workll and insert in lieu thereof the phrase 

"any work, project or facilityll. 

62. Page 10. Section 22. Line 2: Between the word "for" and the word 

"bids" insert the word "sealed". 

63. Page 10. Section 22. Line 21: Amend the heading "G. AWARDS AND 

EXECUTION OF CONTRACTS" so that it shall read "H. AWARDS AND EXEClITION OF 

CONTRACTS" • 

64. Page 10. Section 23. Line 5: Correct the spelling of the word 

"respsonsible" to read "responsible". 

65. Page 11. Section 23. Line 8: After the word "and" and before the 

word "lowest" delete the word "the" and insert in lieu thereof the phrase 

"each of the 3". 

!	 66. Page 11. Section 23, Line 9: Substitute the word "bidders" for
 

the word "bidder".
 

~
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67.	 Page 11. Section 23, Line 12: Substitute the word "bids" for the 

word	 "bid". 

I 68. Page II, Section 23, Line 13: Amend the heading '~. QUALIFICATION 
I 

OF BIDDERS" so that it	 shall read "I. QUALIFICATION OF BIDDERS" ..I
 
I 69. Page 11. Section 24, Line 5: After the word "unit," and before
 

.1 the word "which" insert the phrase "by the class or category of work to
I 
, be performed or	 materials and supplies to be furnished or hired". 
t 

70.	 Page 11, Section 24, Line 7: After the word "them" and before the 

word "in" insert the phrase	 "pertinent to and reasonably related to the class 
. 
I or category of work to be performed or materials and supplies to be furnished 

1 
or hired". 

71.	 Page 11, Section 24, Line 12: Delete the word "work" and insert 

in lieu thereof the word "contract". 

72.	 Page II, Section 24, Lines 13 to 17: Delete the present language 

and insert in lieu thereof the following new paragraph: 

Prior to the adoption of any such regulations, a contracting 
unit shall submit them to a public hearing. Notice of the 
hearing and a general description of the subject matter of 
the regulations to be adopted shall be published in not less 

I than 2 newspapers circulating in the county or municipality
, in which the contracting unit is located. Publication shall
 
I precede by at least 20 days the date set in the notice for
 

the hearing. The clerk or secretary of the governing body of 
~	 the contracting unit shall keep a record of the proceedings 

and of the testimony of any citizen or prospective bidder 
within 10 days after the completion of the hearings. The 
proposed regulations and a true copy of the record of the 
hearings shall be forwarded to the Director of the Division 
of Local Finance for his approval. If the Director fails 
to approve or disapprove the regulations within 30 days of 
their receipt by him, they shall take effect without his 
approval. The Director may disapprove such proposed regula­
tions only if he finds that: 

, (a)	 They are written in a manner which will unnecessarily 
discourage full, free and open competition; or 

(b)	 The unnecessarily restrict the participation of small 
businesses in the public bidding process; or 

(c)	 They create undue preferences; or 

(d)	 They violate any other provision of this act, or any 
other law. 
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If the Director disapproves such proposed regulations 
within the 3D-day period prescribed, they shall be of 
no force and effect and may not be required as a con­
dition to the acceptance of a bid on any public con­
tract by the contracting unit. 

73. Page 11, Section 24, Line 18: After the word "his" insert the 

phrase "race, religion, national origin,". 

74.	 Page 11, Section 24, Line 19: After the word "residence" insert 

the	 phrase "or business". 

75, Page 12, Section 27, Line 3: After the word "work" and before 

the word "as" insert the phrase "or contracts". 

, 
76.	 Page 13, Section 28, Line 25: After the word "next" and before 

1 
the word "of" delete the word "opening" and insert in lieu thereof the 

word	 "submission". 

77.	 Page 14, Section 31, Line 14: Delete the number "6" and insert•
 

in lieu thereof the number "3".
 

78.	 Page 15, Section 34, Line 7: Amend the heading "I. CONTRACTS 

OF SPECIAL CHARACTER" so that it shall read "J. CONTRACTS OF SPECIAL 

CHARACTER" • 

79. Page 15, Section 35, Line 2: After the word "Any" and before the 

word "may" delete the word "municipality" and insert in lieu thereof the 

phrase "contracting unit". 

80.	 Page 15, Section 35, Line 8: After the word "such" and before 

the word "where" delete the word "municipality" and insert in lieu thereof 

~ 
I the phrase "contracting unit". 

81. Page 15, Section 35, Line 10: Amend the heading "J. MANNER AND 

METHOD OF SALE" so that it shall read "K. MANNER AND METHOD OF SALE", 

82.	 Page IS, Line 36, Line 12: After the word "sold" and before 
r 
j 

the word "shall" insert the phrase "and the conditions of sale".1 
I	 83. Page IS, Section 36, Line 17: After the word "thereof" delete•
I
• the ";" and before the word "or" insert the phrase ", but in no event at 

• less	 than the estimated fair value;". 
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I• 
I 84. Page 15. Section	 36. Line 19: After the word "sale." insert the
I
• following sentence:j 

I As used herein, "estimated fair value" means the market 
value of the property between a willing seller and aI willing buyer less the cost to the municipality to con­

I tinued storage or maintenance of any personal property
1 not needed for public use to be sold pursuant to this 

section.I 
i	 85. Page 15, Section 36, Line 21: After the word "interest." insert 

•~ the following sentences: 
I 

In any case in which the contracting unit has rejected 
all bids, it may re-advertise such personal property for 

}	 a subsequent public sale. If it elects to reject all 
bids at a second public sale, pursuant to this section, 
it may then sell such	 personal property without further 

•	 publication or notice thereof at private sale, provided 
that in no event shall the negotiated price at private 
sale be less than the highest price of any bid rejected 

1 

1 at the preceding 2 public sales and provided further
 
I that in no even shall the terms or conditions of sale
 

be changed or amended.
 

t	 86. Page 16, Section 37. Line 1: Amend the heading "K. STATUTES 

I REPEALED" so that it shall read "L. STATUTES REPEALED". 

87. Page 16. Section	 38. Line 1: Amend the heading "L. EFFECTIVEj 
I DATE" so that it shall read "M. EFFECTIVE DATE". 

88. Page 16, Section	 38, Line 2: After the numerals "1970" insert , 
the phrase ", but any	 action, purchase, sale, contract or agreement taken, 

t 
c made or entered into prior to this date pursuant to any of the acts,

I 
am~ndments and supplements hereby repealed are hereby validated and con-I 

I firmed, provided that in no event shall a lease entered into prior to the•I 
effective date of this act be renewed or extended, except in accordance

I 

•I


Respectfully,
~ ,,	 /s/ Richard J. Hughes 

GOVERNOR 

Attest:" 

/s/ Alan J. Karcher 
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