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3 1. Whenever as a result of the construction or maintenance 

4 taken by the Department of Transportation of a State highway 

5 shall result in the destruction or contamination to the extent oj 

6 rendering the water supply below standards for potable water as 

7 promulgated by the New Jersey Department of Health of a well 

8 used for potable water supply upon private property or prop­

9 erty owned by any school district, which well gave an adequate 

10 and satisfactory supply of water prior to the construction or 

11 maintenance by the Department of Transportation with respect 

12 to rot] the said State highway, and whenever the State Righ­

13 way Engineer shall determine that the construction or main­

14 tenance by the Department of Transportation with resveet to [of] 



SENATE, No. 534
 

STATE OF NEW JERSEY
 

INTRODUCED FEBRUARY 17, 1969 

By Senators DUMONT and HIERING 

Referred to Committee on Transportation and Public Utilities 

AN ACT concerning the State Department of Transportation's 

responsibility with respect to the destruction of wells used for a 

potable water supply and to amend" An act concerning the State 

Highway Department," approved March 16, 1942 (P. L. 1942, 

c.22). 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Section 1 of P. L. 1942, chapter 22' (C. 27 :7-21.1) is amended 

2 to read as follows: 

3 1. Whenever as a result of the construction or maintenance 

4 taken by the Department of Transportation of a State highway 

5 shall result in the destruction or contamination to the extent oj 

6 render'ing the water supply below standards for potable water as 

7 promulgated by the New Jersey Department of Health of a well 

8 used for potable water supply upon private property or prop­

9 erty Mimed by any school district, which well gave an adequate 

10 and satisfactory supply of water prior to the construction or 

11 maintenance by the Department of Transportation with respect 

12 to [of] the said State highway, and whenever the State High­

13 way Engineer shall determine that the construction or ma~n­

14 tenance by the Department of Transportation with respect to [of] 

15 the said State highway, was the [sole] primary cause of the de­

16 struction or contamination of the well and that it is necessary to 

17 construct a new well or provide a substitute potable water supply 

18 and shall evidence such determination by a proper certificate so 

19 stating, the [State Highway] Commissioner of the Department of 

20 Transportation, in order to relieve the owner of a serious hardship, 

21 is authorized to pay such part of the cost of constructing a new 

22 well or providing a substitute potable water supply as, in the 

23 opinion of the [State Highway] Commissioner of the Department 

EXPLANATION-Maner enclosed in bold-faced brackets [thus] in the above bill 
is not enacted and is intended to be omitted in the law. 
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24 of Transportation, the principles of right and justice may require. 

25 The [State Highway] Commissioner of the Department of Trans­

26 portation is authorized to make such payment only in the event 

27 that a new well or substitute potaule water' supply is actually con­

28 structed and under no circumstance shall he authorize any payment 

29 in excess of the actual cost of construction [constructing the new 

30 well]. 

31 If municipal or private \vater companies have water facilities and 

32 water mains within a reasonable distance from the property affected 

33 by reason of the destruction of the potable water supply so that the 

34 cost of extending the water mains to the property so affected would 

35 be less or substantially equal to the cost of constructing a new well 

36 or wells, the [State Highway] Commissioner of the Department of 

37 Transportation, in lieu of constructing a new well, may pay the 

38 cost of extending such water main to the property so affected. 

39 Any funds heretofore or hereafter appropriated to the [State 

40 Highway] Department of Transportation for the purpose of acquir­

41 ing right of way may be used to make payments under this act. 

42 When several wells have been destroyed by the same State highway 

43 construction or maintenance by the Department of Transportation 

44 and the [State Highway] Commissioner of the Depar'tment of 

45 Transportation deems it to be in the best interests of the State, the 

46 [State Highway] Commissioner of the Department of Trans­

47 portation is authorized to enter into a contract or contracts for 

48 the purpose of actually constructing new wells or providing the 

49 substitute potable water supply or for the purpose of extending the 

50 water facillties or laterals lor tlle property or properties affected. 

51 Chapter 34 of 'l'ltle b2 of tlle ItevHsed btatutes slLaH appLy to any 

52 contracts WlllCll may be let tor Ltlle] (my constructIOn Lor any weH] 

53 referred to her'eLn or tlle cost or extendmo' tlle water mams too'etherb b 

54 witb the lateral under tlllS act un/,ess 1,rnnwdtate re/,ief is required 

55 to abate a nU1,sance 01' condLtwn detrimenlal to the health of the 

56 persons utzlzztng smd weUs in wJuch case tite contract may be 

57 awarded. ',Clle Judgment or tile (~tate HIghway] CommIssIOner of 

58 the lJepartment of l'ransportalwn on tlle questIOn of whether or 

59 not any compensation shall be made under this act shall be final. 

1 2. This act shall take effect immediately. 

STATEMENT 

Certain maintenance operations of the New Jersey Department 

of Transportation, more particularly the storing of salt and other 

chemicals for road maintenance, resulted in a permeation of the 

subsoil beneath which said materials have been stored, resulting 
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in the contamination in nearby wells. Senate Bill No. 305 which 

already has passed the Senate authorizes the Commissioner of 

Transportation to remedy the situation and make compensation in 

cases of the contamination of wells upon private property. This 

bill includes the provisions of Senate Bill No. 305 and in addition 

extends the authority of the commissioner to remedy the situation 

and make compensation in cases of the contamination of wells upon 

property owned by a school district. 
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November 17, ]969 

SENATE BILL NO. 534 

To the Senate: 

Pursuant to Article V, Section I, Paragraph l4(b) of the Consti­

tution, I herewith return Senate Bill No. 534, with my objections, for 

reconsideration. 

The Commissioner of Transportation has had, since 1942, the 

authority to replace or reconstruct a well on private property destroyed 

by highway construction (P.L. 1942, c. 22). In 1966, he was given the 

option to connect the property to the line of any nearby water company, 

instead of reconstructing the well. Senate Bill No. 305 of this year, 

approved as P.L. 1969, c. 39, was intended to deal with cases in which 

the well was contaminated, although not destroyed, and no longer produced 

potable water. Senate Bill No. 305 also inadvertently introduced a 

problem of interpretation, since it allowed the Commissioner of Trans­

portation to pay for a well destroyed or contaminated by "construction or 

maintenance heretofore undertaken ll (emphasis added). This could be read 

to limit compensation under the act to cases arising before its date of 

approval, March 12, 1969. Moreover, although the doctrine of implied repeal 

is not favored by the courts, the language of Senate Bill No. 305 casts 

a cloud on the ability of the Commissioner to exercise the powers conferred 

upon him in 1942 to compensate for a destroyed well. 

The bill presently before me, Senate Bill No. 534, would make 

some additional changes. First, it would allow compensation for the 

destruction or contamination of the water supply of a school district, 

as well as that of private parties. Second, it would require that the 

construction or maintenance activities of the Department of Transportation 

only be a primary cause, not the sole cause for the damage. Third, the 

options of the Commissioner would be expanded to allow him to provide a 

"substitute water supply", not necessari ly limiting him to digging a new 

well or connecting a line to an existing water company outlet. Finally, 
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in the case of emergencies where health was threatened, in his discretion, 

he could provide the alternate water supply without regard to public bidding. 

All of these changes are desirable. The Commissioner of Transporta­

tion should certainly have the power to compensate persons for harm done. 

Moreover, since such payments are entirely within his discretion, the public 

is protected from unreasonable and unlimited claims or expenditures. 

However, it would appear both desirable and prudent to correct the 

defects of P.L. 1969, c. 39. As Senate Bill No. 534 would confer on the 

Commissioner of Transportation all of the powers of P.L. 1969, c. 39, the 

latter should be repealed. 

Furthermore, it is not apparent to me why compensation should be 

limited to school di.stricts. It would appear that if the water supply of 

any public body is contaminated or destroyed, an equitable distribution of 

the cost of public activity between the State and any other public body 

would require that compensation be paid by the State when the State is at 

the cause of the damage. 

With these factors in mind, I respectfully recommend the following 

changes in Senate Bill No. 534: 

1.	 Amend the tit le so that it shall read "An Act con­
cerning the State Department of Transportation's 
responsibility with respect to the destruction or 
contamination of wells used for a potable water 
supply and to amend 'An Act concerning the State 
Highway Department,' approved March 16, 1942 (P.L. 1942, 
c. 22), and to repeal tAn Act concerning the State 
Department of Transportation's responsibility with 
respect to the destruction of wells used for a potable 
water supply,' approved March 12, 1969 (P.L. 1969, c. 39)." 

2.	 Page 1, Section 1, Line 4: Omit "taken" and substi ­
tute in lieu thereof the word "undertaken". 

3.	 Page 1. Section 1, Lines 8 and 9: Omit liar property 
owned by any school district", and substitute in lieu 
thereof lIar public". 

4.	 Page 2, Section 1, Line 28: Insert after the word 
"constructed" and before the word "and", the phrase 
"or otherwise secured". 

5.	 Page 2, Section 1, Line 30: Add "or otherwise securing 
a substitute potable water supply". 
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6. Page 2 -- Add a new Section 3 as follows: 

"3.	 Chapter 39 of the Laws of 1969 is hereby 
repealed, except that any actions taken 
or payments made pursuant to said act prior 
to the effective date of this act are here­
with validated, approved and confirmed." 

Respec tfully, 

lsi Richard J. Hughes 

GOVERNOR 

Attest: 

lsi Alan J. Karcher 

Acting Secretary to the Governor 
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substitute potil0le water supply when the water supply of a 
mUl1jcipality Of a ~ch()ol is contaminated by the State. 

F'?hnary 17-Transportation ~rid Public UtUitiesCommittee. 
< March 24--Reported, 2nd reading. ." 

Certain mail/temme!! operations of the New Jersey Department ofTrans­
P0)1dtimt,~:r1fIJrepaj'fiC'.Alarly the storing of salt tind other chemicals for road 
})]cil1tenal1ce, r(w!ted in a permeatioll of the mbsoil bencatil which said . 
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materials hm'e been stored, resulting in the cOlltanzination in nearby well~ 
", r Senate Ez1l Number 305 which already has passed the Senate authorizes the 

. CO.JII./nlS$..UZf1~.r 0.1 Tra./lSPortiitiOIl to remedy the situation and milke compen­
:;"'·":".:Z'"i;ftfiJii~t(l$f!i:;'~)!te contamination of wells upon private property. This 

. bill iJillzfdes the'jirovisions of Senate Bill Number 305 aNd iii addition ex­
tends the authority of the commissioner to remedy the sit7li7 tioll and make 
compensation in cases of the contamination of wells on property owned by 
a school district. 

The Legislative Committee urges support. 
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