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- Ax Acr concerning expunging records of arrest under certain
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ASSEMBLY No. 986

—————— .

INTRODUCED MAY 5, 1969
By Assemblyman MORAITES

(Without Reference)

circumstances, and amending section 2A:164-28 of the New

Jersey Statutes.

" Bg It ENACTED by the Senate and Generql Assembly of the State
~ of New Jersey: | ' ‘
1. Section 2A :164-28 of the New Jersey Statutes is amended to

read as follows:

2A:164-28. a. In all cases wherein a criminal _coﬁviction has
been entered against any person whereon sentence Was suspended,
or a fine imposed of not more than $1,000.00 and no subsequent con-
viction has been entered against such person, it shall be lawful
after the lapse of 10 years from the date of such conviction for the

! . "
'person so convicted to present a duly verified petition to the court

wherein such conviction was entered, sctting forth all the facts in
the matter and praying for tho relief provided for in this scction.

b. In all cases wherein a person is accused of and arrested for a
violation of the disorderly persons law, misdemeanor or high mis-
demeanor, but acquitted or otherwise not convicted, it shall be law-
ful for such person to presént a duly verified petition to the court
setting forth all the facts in the matter and praying for the relief
provided for in this section.

Upon reading and filing such petition such court may by order
fix a time, not less than 10 nor more than 30 days thereafter, for the
hearing of the matter, a copy of which order shall be served in the
usual manner upon the prosecutor of the county wherein such court
is located, and upon the chief of police or other executive head of the
police department of the municipality wherein said offense was
committed, or was alleged to have been committed, within 5 days
from the date of such order, and at the time so appointed the court

" ghall hear the matter and if no material objection is made and no
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reason appears to the contrary, an order may be granted directing
the clerk of such court to”ekpunge from the records all evidence of
said arrest or conviction and that the person against whom such
arrest or conviction was entered shall be forthwith thereafter
relieved from such disabilities as may have heretofore existed by
reason thereof, excepting convictions involving the following
crimes: treason, misprision of treason, anérch-y, all capital cases,
kidnapping, perjury, carrying concealed weapons or weapons of
any deadly nature or type, rape, seduction, aiding, assisting or con-
cealing persons accused of high misdemeanors, or aiding the escape
of inmates of prisons, embracery, arson, robbery or burglary.

For services performed under this section the same fees shall be
taxed as are usual for like services in other matters, which fees shall
be payable by the petitioner.

For the purposes of subsection b. of this act, an arrest as
described herein shall not be considered an arrest for the purpose
of qualifying for employment or for any other posttion or advance-

ment.
9. This act shall take effect immediately.




Jannary 13, 1970

“To the General Assembly:

Lursuant to Article V, Section I, Paragraph 14(a) of thes Consti=-
tution, I herewith return Assembly Bill No. A-986 without wmy approval.

Assewbly Bill No. 935 would ameund Saction 24:164-23 of the New
Jersey Statutes by prowviding Eor‘thg expungenent of arcest records of
individuals acquitted or otherwise not coavicted of any ccime upon pres=
entation of a verified petitioa to' the Court. Present law provides thatx,

. in those cases where sentence was suspended on a criminal conviction oz
a fine was imposad of less than $1,000, individuals so convicted or fined
may petition the Couri 10 yeé:s after the date of such coaviction for the
expungement of all evidence relatiag to the conviction. Under this amend-
ment which would exiend the expungdment process to axrest records, no time
period must pass before a petition may be entertained by the court.

A-985 establishes no criteria for the exercise of the judge's
discretion in granting ox denying the petition but presumably is intended
to permit expungemani in the full range of situations whicﬁ result in an
individual's being acquitted or otharwise not convicted, ,

A similaxr bill which would have permitted the expungement of

< -
criminal complaints or accusations when thay were dismissed or withdrawnf
was passed ovar ten years ago. Tae reasonlng supporiing the veto of this
measure remains cogent in terms of A-9856:

"...the record of dismissal is the very means by whlch the \//

accused can prove that the chavrzge was not proved; He would

be ill-advised to expunge [t. Second, the order wouli oaly

expunge recocds in the courc wheve the complaint was filed;

«r

a crianinal complaint can-and does genevate a host of records
in other places, and chese would remain in existence but
robbed of the official record to sustain “hem. = Some of
thesa records are beyond the powac of the stats to expunge,

. such a3 those which are sent to federal law enforcement

ageacies.”

Veto_Message, Assembly Bill No. 4850,1960
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'AssdmblyJBill No. 986 o Page 2

Unfortunately, A-986 will only couwpound the difflzultizs already
fouad in N,J.S5, 2A1164-23 Basic to the weakness of the present statute,
and unchanged in the amendiag bill, is the lack of adequats legislative
ditection as to the meaning of expungement and the scope of its practical
applicatinnvonce grantad, Althoagh our presant expunzenent statuts orig-
inated in 1931, to this date, Néw Jevsey courts have not rendered a judi-

definition of that term ia applicatinn to the staknte, Ta Foraal

e

cia
Opiaion No. 44 by tne Attoracy General of‘New Jersey issued under date of
October 23, 1953, it was oplned that expusgement, onze accomplished by
cour’ ordec, do2s not have the atLributes of a full pawdon. Additiounally,
as interpreted, expungenecut would not appear Lo constitut: a laga’ act 30
as to restoce the essential staktus of the successful petitioner, notwith-
stauding the woceding ia the statutz that such person shall be relieved from
such disabilities as had existed by reason of the prior conviction. This
provision thus cleaxly appears to warrant further study and clawification
before the expuagement statute is extended to even the most justified of
petitious.:

Any ovder grantiag a petition undar the expungement process which
would now be applied to argvests directs",..the clark of such coust to expuunge
from the records all avidence of sald arvest or coaviction...'" In recog-
niziag that the destruction of such couwi records albne provides limitéd
relief to the petitionar, A-785 also provides that "For the puvposes of
subsaction b (the petition process) an azrest as described herein shall
not he considéred an arvest for the purwpose of gualifying for 2mploymant
or for any otler position or advancema2at." Tais lauéuage is objaectiouable
and would fail to achieve its purpos2 as it se=ms to apply its vague raljef
to all peticioners uader section b, even those whosé patitions are deniead.

In addition, A-936 is techulically def2crive. The entire petition
process 1s nov placed undaer subsaction b which merely relates to the arcest
or non-conviction patitions, The origiaal provision, that whizh dealt with

conviction expungzments under certain conditious, is left by A-935 with a0
A A

court procass to follow.
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~ Asscembily Bill No. 985 Page 3
The provisions of A-280 alford no velief for the indigent whare
the huzdens of past recoxds is self-evideni, Tne Public Defonder is pres-
“ently not empouvaraed to represent the indlgent in such petitious for celief,
Unicil his pouers arze so exteaded, A-985 will remain a vehicle fox thosa

elamants wall abla to pny'for the destruction of auy evidence agilast Lhem.

I recogalze that -too often the stigma of once haviag been arrested
remains wita an ladividual zvea thouagh na was falsely accused or has beeA
demonstrably rehabilitated.

I urge thereforz, as I disépprove this.particular aneasure, that
its worthy intent of protecting the innocent be praserved and that the
entire expungement process be carefully studizd and refiaed by the Criminal
Law Revision Stady Commission at its earliest opportunity,

I am retunrning Assembly B1i1ll No, 986 o the Genaral Assembiy with-
out my appioval.

Rapaparctfully,
| o P
' , ’/<;§;§§;£:£%;r'€2a——"“-*z
. I// //; 4’.1/ /7' ‘

GoLERNOR]

Attest: ' .

AL )

Acting Secretary to the Governor
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ASSEMBLY, No. 1273

'STATE OF NEW JERSEY

INTRODUCED QCTOBER 5, 1970
By Assemblyman SCANCARELLA
Referred to Committee on Judiciary

AN AoT concerning expunging records of arrest under certain
circumstances, and amending N. J. S. 2A :164-28.

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N.J.S.2A:164-28 is amended to read as follows:

2A:164-28. a. In all cases wherein a criminal conviction has
been entered against any person whereon sentence was suspended,
or a fine imposed of not more than $1,000.00 and no subsequent con-
viction has been entered against such person, it shall be lawful
after the lapse of 10 years from the date of such conviction for the
person so convicted to present a duly verified petition to the court
wherein such conviction was entered, setting forth all the facts in
the matter and praying for the relief provided for in this section.

b. In all cases wherein a person is accused of and arrested for a

violation of the disorderly persons law, misdemeanor or high mis--

demeanor, but acquitted or otherwise not convicted, it shall be law-
ful for such person to present a duly verified petition to the court
setting forth all the facts in the matter and praying for the relief
provided for in this section.

Upon reading and filing such petition such court may by order
fix a time, not less than 10 nor more than 30 days thereafter, for the
hearing of the matter, a copy of which order shall be served in the
usual manner updn the prosecutor of the county wherein such court
is located, and upon the chief of police or other executive head of the
police department of the municipality wherein said offense was
committed, or was alleged to have been commitied, within 5 days
from the date of such order, and at the time so appointed the court
shall hear the matter and if no material objection is made and no
reason appears to the contrary, an order may be granted directing

the clerk of such court to expunge from the records all evidence of

vy
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said arrest or conviction and that the person against whom such
arrest or conviction was entered shall be forthwith thereafter
relieved from such disabilities as may have heretofore existed by
reason thereof, excepting convictions involving the following
crimes: treason, misprison of treas‘on, anarchy, all capital cases,
kidnapping, perjury, carrying concealed weapons or weapons of
any deadly nature or type, rape, seduction, aiding, assisting or con-
cealing persons accused of high misdemeanors, or aiding the escape
of inmates of prisons, embracery, arson, robbery or burglary.

For services performed under this section the same fees shall be
taxed as are usual for like services in other matters, which fees shall
be payable by the petitioner.

For the purposes of subsection b, of this act, an arrest as
described herein shmall not be considered an arrest for the purpose
of qualifying for employment or for any other position or advance-
ment. : v

2. This act shall take effect immediately.
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INTRODYCED APRII, 29, 1971 .

By . Assemblymen OWENS, PPOLICASTRO, WOODSON, HORN,
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Assemblywoman ~ FENW ICK, Assemblymen HIRKALA,
ESPOSITO and CONWELL ‘

Referred to Committee on Law, Public Safety and Defense

AN Act concerning expunging records of arrest under certain

circumstanees.

B 11 ExACTED by the Senate and General Assemnbly of the State

“of New Jersey:

1. Any person who has heen arvested for a violation of the dis-
orderly persons law, a mnisdemeanor or a high misdemeanor and
against whom proceedings. were dismissed, or who was discharged
without a conviction, or who was acquitted, may present a duly
verified petition to the court in which the proceedings occurred,
or, if there were no court proceedings, to the court in whose jurisdie-
tion the arrest occurred, setting forth all the facts in the matter
and prayving for the relief provided by this section. ‘

Upon reading and filing a petition pursuant to this act the court
may by order fix a time, not less than 10 nor more than 30 days
thercafter, for the lical'ing of the matfer, a copy of which order
shall be served in the usual manner upon the prosecutor of the
ecounty wherein the court is located, and upon the chief of police
or other executive head of the police department of the munici-
pality in which the arrest accurred, or if a State Police officer made
the arrest, upon the Superintendent of Police, within 5 days from
the date of the order. At the time so appointed the court shall
hear the matter and if no material objection is made and no reason
appears to the contrary, an order may be granted dirceting the
clerk of the court, and all other parties upon whom notice of the
liearing was served to expunge from the records all evidence of
said arrest including evidence of detention relating thereto, and
that the person against whom the arrest was entered shall be

forthwith thereafter relieved from any disabilities as may have

heretofore existed by reason thereof. Therecafter, the arrest and

"~
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any proceedings relating thereto shall be deemed not to have
occurred, and the pétitioner may answer accordingly any question
relating to their occurrence. -

For services performed under this section the same fees shall be

taxed as are usual for like services in other matters, which fees

shall be payable by the petitioner.
2. This act shall take effect immediately.
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ASSEMBLY, No. 141

STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTION IN THE 1972 SESSION
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By Assemblyman DEVERIN

AN Acr concerning expunging records of arrest under certain

circumstances, and amending N. J. S, 2A:164-28.

Be 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N.J.S. 2A:164-28 is amended to read as follows:

2A:164-28. a. In all cases wherein a criminal convietion has
been entered against any person whereon sentence was suspended,
or a fine imposed of not more than $1,000.00 and no subsequent con-
viction has been entered against such person, it shall be lawful
after the lapse of 10 years from the date of such conviction for the
person so convicted to present a duly verified petition to the court
wherein such conviction was entered, setting forth all the facts in
the matter and praying for the relief provided for in this section.

b. In all cases wherein a person is accused of and arrested for a
violation of the disorderly persons law, misdemeanor or high mis-
demeanor, but acquitted or otherwise not convicted, it shall be law-
ful for such person to present a duly verified petition to the court
setting forth all the facts in the matter and praying for the relief
provided for in this section.

Upon reading and filing such petition such court may by order
fix a time, not less than 10 nor more than 30 days thereafter, for the
hearing of the matter, a copy of which order shall be served in the
usual manner upon the prosecutor of the county wherein such court
is located, and upon the chief of police or other executive head of the
police department of the municipality wherein said offense was
committed, or was alleged to have been committed, within 5 days
from the date of such order, and at the {ime so appointed the court
shall hear the matter and if no material objection 1s made and no
reason appears to the contrary, an order may be granted directing

the clerk of such court to expunge from the records all evidence of
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said arrest or conviction and that the person against whom such
arrest or conviction was entered shall be forthwith thereafter
relieved from such disabilities as may have heretofore existed by
reason thereof, excepting convictions involving the following
crimes: treason, misprison of treason, anarchy, all capital cases,
kidnapping, perjury, carrying concealed weapons or weapons of
any deadly nature or type, rape, seduction, aiding, assisting or con-
cealing persons accused of high misdemeanors, or aiding the escape
of inmates of prisons, embracery, arson, robbery or burglary.

For services performed under this section the same fees shall be
taxed as are usual for like services in other matters, which fees shall
be payable by the petitioner.

For the purposes of subsection b, of this act, am arrest as
described herein shmall not be considered an arrest for the purpose

of qualifyihg for employment or for any other position or advance-

ment.

2. This act shall take effect immediately.
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STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTION IN THE 1972 SESSION
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By Assemblyman OWENS

AN Act concerning expunging records of arrest under certain

circumstances.

BE 1T ENACTED by the Senate and General Assembly of the Stale
of New Jersey:

1. Any person who has been arrested for a violation of the dis-
orderly persons law, a misdemeanor or a high misdemeanor and
against whom proceedings were dismissed, or who was discharged
without a conviction, or who was acquitted, may present a duly
verified petition to the court in which the proceedings occurred,
or, if there were no court proceedings, to the court in whose jurisdie-
tion the arrest occurred, setting forth all the facts in the matter
and praying for the relief provided by this section.

Upon reading and filing a petition pursuant to this act the court
may by order fix a time, not less than 10 nor more than 30 days
thereafter, for the hearing of the matter, a copy of which order
shall be served in the usual manner upon the prosecutor of the
county wherein the court is located, and upon the chief of police
or other executive head of the police department of the munici-
pality in which the arrest accurred, or if a State Police officer made
the arrest, upon the Superintendent of Police, within 5 days from
the date of the order. At the time so appointed the court shall
hear the matter and if no material objection is made and no reason
appears to the contrary, an order may be granted directing the
clerk of the court, and all other parties upon whom notice of the
hearing was served to expunge from the records all evidence of
said arrest including evidence of detention relating thereto, and
that the person against whom the arrest was entered shall be
forthwith thereafter relieved from any disabilities as may have
heretofore existed by reason thereof. Thereafter, the arrest and

any proceedings relating thereto shall be deemed not to have
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27 occurred, and t\:he p_etitipngr may angwer accordingly any question
28 relating to their occurrence.
29 For services performed under this section the same fees shall be
3 taxeg: gs are usnal for like services in other matters, which fees
31 shall be payaﬂle by the petitioner.

1 2. This act shall take effect immediately.



ASSEMBLY COMMITTEE AMENDMENT TO

ASSEMBLY, No. 227

STATE OF NEW JERSEY

rem———————

ADOPTED APRIL 10, 1972

Amend page 1, section 1, line 4, after ‘‘may’’, insert ‘‘, upon termina-
tion of a 5-year period commencing immediately following the dismissal

of proceedings, or the discharge without a conviction, or the acquittal,’’.
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By Assemblyman OWENS

Ax Act concerning expunging records of arrest under certain

circumstanees.

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Any person who has been arrested for a violation of the dis-
orderly persons law, a misdemeanor or a high misdemeanor and
against whom proceedings were dismissed, or who was discharged
without a conviction, or who was acquitted, may*, upon termination
of a 5-year period commencing immediately following the dismissal
of proceedings, or the discharge without a conviction, or the
acquittal,* present a duly verified petition to the court in which the
proceedings occurred, or, if there were no court proceedings, to the
court in whose jurisdiction the arrest occurred, setting forth all the
facts in the matter and praying for the relief provided by this
section.

Upon reading and filing a petition pursuant to this act the court
may by order fix a time, not less than 10 nor more than 30 days
thereafter, for the hearing of the matter, a copy of which order
shall be served in the usual manner upon the prosecutor of the
county wherein the court is located, and wpon the chief of police
or other executive head of the police department of the munici-
pality in which the arrest accurred, or if a State Police officer made
the arrest, upon the Superintendent of Police, within 5 days from
the date of the order. At the time so appointed the court shall
hear the matter and if no material objection is made and no reason
appears to the contrary, an order may be granted directing the
clerk of the court, and all other parties wpon whom notice of the
hearing was served to expunge from the records all evidence of
said arrest including evidence of detention relating thereto, and
that the person against whom the arrest was entered shall be

forthwith thereafter relieved from any disabilities as may have



2

heretofore existed by reason thereof. Thereafter, the arrest and
any proceed'mgs- i'elating thereto shall be deemed not to have
occurred, and the petitioner may answer accordingly any question
relating to their occurrence.

For services performed under this section the same fees shall be
taxed as are usual for like services in other matters, which fees
shall be payable by the petitioner.

2. This act shall take effect immediately.



SENATE COMMITTEE AMENDMENTS TO

ASSEMBLY, No. 227

[OrFiciaL Copy REPRINT]

STATE OF NEW JERSEY

ADOPTED NOVEMBER 20, 1972

Amend page 1, scetion 1, line 4, omit ‘‘upon termination’’.
Amend page 1, section 1, line 5, omit ‘‘of a 5-year period ecommenec-
tal y ) ?

ing”’.



[SENATE REPRINT]

ASSEMBLY, No. 227

[OFFiciaL Cory REPRINT].

With Senate Committee Amendments Adopted November 20, 1972

STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTION IN THE 1972 SESSION

S U = WD+~ D

® =1

By Assemblyman OWENS

AN Act concerning expunging records of arrest under certain

circumstances.

Be 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Any person who has been arrested for a violation of the dis-
orderly persons law, a misdemeanor or a high misdemeanor and
against whom proceedings were dismissed, or who was discharged
without a conviction, or who was acquitted, may**[*, upon termina-
tion of a 5-year period commencing]** immediately following the
dismissal of proceedings, or the discharge without a conviction, or
the acquittal,” present a duly verified petition to the court in which
the proceedings occurred, or, if there were no court proceedings, to
the court in whose jurisdiction the arrest occurred, setting forth all
the facts in the matter and praying for the relief provided by this
section.

Upon reading and filing a petition pursuant to this act the court
may by order fix a time, not less than 10 nor more than 30 days
thereafter, for the hearing of the matter, a copy of which order
shall be served in the usual manner upon the prosecutor of the
county wherein the court is located, and upon the chief of police
or other executive head of the police department of the munici-
pality in which the arrest occurred, ov if a State Police officer made
the arrest, upon the Superintendent of Police, within 5 days from
the date of the order. At the time so appointed the court shall
hear the matter and if no material objection is made and no reason
appears to the contrary, an order may be granted directing the
clerk of the court, and all other parties upon whom notice of the
hearing was served to expunge from the records all evidence of

said arrest including evidence of detention relating thereto, and

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the above bill
is not enacted and is intended to be omitled in the law.
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that the person against whom the arrest was entered shall be
forthwith thereafter rclieved from any disabilities as may have
heretofore existed by reason thereof. Thereafter, the arrest and
any proceedings relating thereto shall be deemed not to have
occurred, and the petitioner may answer accordingly any question
relating to their occurrence.

For services performed under this section the same fees shall be
taxed as are usunal for like services in other matters, which fees
shall be payable by the petitioner.

2. This act shall take effect immediately.
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AN Act concerning expunging records of arrest under certain

circumstances.

1 BE 17 ENACTED by the Senate and General Assembly of the State
2 of New Jersey:

1 1. Any person who has heen arrested for a violation of the dis-
2 orderly persons law, a misdemeanor or a high misdemeanor and
3 against whom proceedings were dismissed, or who was discharged
4 without a conviction, or who was acquitted, may**[*, upon termina-
5 tion of a 5-year period commencing]** rmmediately following the
6 dismissal of proceedings, or the discharge without a conviction, or
7 the acquittal,* present a duly verified petition to the court in which
8 the proceedings occurred, or, if there were no court proceedings, to
9 the court in whose jurisdiction the arrest occurred, setting forth all
9a the facts in the matter and praying for the relief provided by this
98 section.

9¢ Upon reading and filing a petition pursuant to this act the court
10 may by order fix a time, not less than 10 nor more than 30 days
11 thereafter, for the hearing of the matter, a copy of which order
12 shall be served in the usual manner upon the prosecutor of the
13 county wherein the court is located, and upon the chief of police
14 or other executive head of the police department of the munici-
15 pality in which the arrest occurred, or if a State Police officer made
16 tlie arrest, upon the Superintendent of Police, within 5 days from
17 the date of the order. At the time so appointed the court shall
18 hear the matter and if no material objection is made and no reason
19 appears to the contrary, an order may be granted directing the
20 clerk of the court, and all other parties upon whom notice of the
21 hearing was served to expunge from the records all evidence of
22 said arrest including evidence of detention relating thereto, and

ExpranaTiON—Matter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.
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that the person against whom the arrest was entered shall be
forthwith thereafter relieved from any disabilities as may have
heretofore existed by reason thereof. Thereafter, the arrest and
any proceedings relating thereto shall be deemed not to have
occurred, and the petitioner may answer accordingly any question
relating to their occurrence.

For services performed under this section tlhe same fees shall be
taxed as are usual for like services in other matters, which fees
shall be payable by the petitioner.

2. This act shall take effect immediately.
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Amend page 1, title, line 1, after ‘‘expunging”’, insert ‘‘and sealing
of?’,

Amend page 1, section 1, line 2, after ‘‘high misdemeanor’’, insert
“‘under the laws of New Jersey’’.

Amend page 1, section 1, line 5, delete ‘‘immediately’’, insert ‘‘at any
time”’.

Amend page 1, section 1, line 8, delete ‘‘proceedings occurred’’, and
insert ‘‘judgment of acquittal, discharge or dismissal was entered’’.

Amend page 1, section 1, line 98, delete ‘‘section’’, and insert ‘‘act’’.

Amend page 1, section 1, line 9¢, before ““Upon?”’, insert ¢“2.7’; delete
“‘reading and’’, and insert ‘‘the’’; after ‘filing”’, insert ‘“of”’.

Amend page 1, section 1, line 10, delete ‘“10”’, and insert ‘‘15’; delete
€¢30”°, and insert ‘45’

Amend page 1, section 1, line 11, after ‘“matter’’, delete ¢‘,”’, and
insert ¢“.”?; after ‘‘matter.””, delete ‘‘a’’, and insert ‘“A’’; delete
‘‘which’’, and insert ‘‘this’’.

Amend page 1, section 1, line 12, delete ‘“in the usual manner’’, and
insert ‘‘pursuant to the Rules of Court’’; after ‘““upon’’, insert ‘‘the
Attorney General, upon’’.

Amend page 1, section 1, line 13, delete ‘“‘and’’.

Amend page 1, section 1, lines 15 and 16, delete ‘‘or if a State Police
officer made the arrest, upon the Superintendent of Police’’, and insert
““and upon the chief law enforcement officer of any other law enforce-
ment agency of this State which participated in the arrest”’.

Amend page 1, section 1, line 17, delete ‘“At the time so appointed
the court shall”’.

Amend page 1, section 1, lines 18-22, delete in their entirety.

Amend page 2, section 1, lines 23-28, delete in their entirety.

Amend page 1, section 1, line 17, after ‘‘order.”’, insert new sections
as follows:
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3. a. At the time appointed for the hearing, if there is no objection
from those law enforcement agencies notified of the hearing, and no
reason appears to the contrary, the court may grant an order directing
the clerk of the court and the parties upon whom notice was served to
expunge from their records all evidence of said arrest including evi-
dence of detention related thereto, and specifying those records to be
expunged.

b. If an order expunging the records is granted by the court, all the
records specified in the order shall be removed from the files and placed
in the control of a person who shall be designated to retain control over
all expunged records and who shall ensure that the records or the in-
formation contained therein is not released for any reason. In response
to requests for information or records on the person who was arrested,
the law enforcement officers and departments shall reply, with respect
to the arrest and proceedings which are the subject of the order, that
there is no record.

4. a. If an objection is made by any law enforcement agency upon
which notice was served, the court shall determine whether there are
grounds for denial. If the court determines there are no grounds for
denial it may grant an order directing the clerk of the court and the
parties upon whom notice was served to seal their records of said arrest,
including evidence of detention related thereto, and specifying those
records to be sealed.

b. If an order sealing the records of arrest is granted by the court,
any law enforcement officers and departments who receive requests for
information or records on the person against whom the arrest was
entered shall reply, with respect to the arrest and proceedings which
are the subject of the order, that there is no record. Such sealed records
and information may be maintained by any law enforcement agency
originally possessing such records and information, but such informa-
tion shall be utilized only within the department and sufficient pre-
cautions shall be taken to insure that the sealed records and informa-
tion are not revealed to anyone outside the law enforcement agency
which continues to maintain the records or information.

Inspection of the files and records, or release of the information in
the files and records, which are the subject of the sealing order, to
anyone other than a person within the law enforcement ageney in which
the arrest records were sealed, may be permitted only by the court upon
motion for good cause shown, and any such motion and any order
granted pursuant to such motion shall specify the person or persons to

whom the records and information are to be shown.
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5. If the court determines there are grounds for denial, the court
shall not grant an order to expunge or seal the records of the arrest or
evidence of detention related thereto.

6. For the purpose of this act ‘‘grounds for denial’’ shall exist:

a. When the usefulness of the information of the arrest and the pro-
ceedings to law enforcement authorities and to anyone who might obtain
such information outweighs the desirability of having a person, who
has been acquitted or against whom charges have been dismissed or
discharged, freed from any disabilities attached to the arrest which
preceded that acquittal, dismissal or discharge.

b. When dismissal resulted from a plea bargaining agreement or
when acquittal, discharge or dismissal occurred after exclusion of
highly probative evidence upon invocation of an exclusionary rule not
directed to the truth of the evidence excluded.

7. If an order expunging or sealing a record of arrest is granted, the
arrest and any proceedings related thereto shall be deemed not to have
occurred and the petitioner may answer accordingly any question re-
lating to their occurrence.

8. This act shall apply to arrests which occurred prior to and which
occur after enactment of this act. No court order pursuant to this act
shall prohibit the filing of reports required under the ‘‘Controlled
Dangerous Substances Registry Act of 1970,”’ P. L. 1970, e. 227
(C. 26:2G-17 et seq.).”’.

Amend page 2, section 1, line 29, before ‘“For’’, insert ‘9”’, delete
‘“‘section”’, insert ‘“act’’.

Amend page 2, section 2, line 1, delete ‘“2’’, and insert ‘10’
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By Assemblyman OQOWENS

*

Ax Aot concerning expunging ***and sealing*** records of arrest

- under certain circumstances.

Bk 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Any person who has been arrested for a violation of the dis-
orderly persons law, a misdemeanor or a high misdemeanor
***under the lows of New Jersey*** and against whom proceed-
ings were dismissed, or who was discharged without a conviction,
or who was acquitted, may**[*, upon termination of a 5-year period
commencing]** ***[immediately*** ***at any time*** following
the dismissal of proceedings, or the discharge without a conviction,
or the acquittal,* present a duly verified petition to the court in
which the ***[proceedings occurred]*** ***judgment of acquittal,
discharge or dismissal was entered***, or, if there were no court
proceedings, to the court in whose jurisdiction the arrest occurred,
setting forth all the facts in the matter and praying for the relief
provided by this ***[section]*** ***act***.

sxxg *xr [Upon ***the*** ***[reading and]*** filing ***of***
a petition pursuant to this act the court may by
order fix a time, mnot less than ***[10]*** ***15***
nor more than ***[30Q*** ***45*** days thereafter,
for the hearing of the matter***[, aJ*** ***. A*** copy of
***Fwhich]*** ***¢his*** order shall be served ***[in the usnal
mannerJ*** ***pursuant to the Rules of Court*** upon ***the
Attorney General, upon*** the prosecutor of the county wherein
the court is located, ***[and]*** upon the chief of police or other
executive head of the police department of the municipality in
which the arrest occurred, ***[or if a State Police officer made the
arrest, upon the Superintendent of Police]***, ***and upon the
chief law enforcement officer of any other law enforcement agency
of this State which participated in the arrest***, within 5 days

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.
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from the date of the order. ***[ At the time so appointed the court
shall hear the matter and if no material objection is made and no
reason appears to the contrary, an order may be granted directing
the clerk of the court, and all other parties upon whom notice of
the hearing was served to expunge from the records all evidence
of said arrest including evidence of detention relating thereto, and
that the person against whom the arrest was entered shall be
forthwith thereafter relieved from any disabilities as may have
heretofore existed by reason thereof. Thereafter, the arrest and
any proceedings relating thereto shall be deemed not to have
occurred, and the petitioner may answer accordingly any question
relating to their occurrence.J***

**¥3. a. At the time appointed for the hearing, if there is no
objection from those law enforcement agencies notified of the hear-
mg, and no reason appears to the contrary, the court may grant an
order directing the clerk of the court and the parties upon whom
notice was served to expunge from their records all evidence of
said arrest including evidence of detention related thereto, and
specifying those records to be expunged.

b. If an order expunging the records is granted by the court, all
the records specified in the order shall be removed from the files
and placed in the control of a person who shall be designated to
retain control over all expunged records and who shall ensure that
the records or the information contained therein is not released for
any reason. In response to requests for information or records on
the person who was arrested, the law enforcement officers and de-
partments shall reply, with respect to the arrest and proceedings
which are the subject of the order, that there is no record.

4. a. If an objection is made by any law enforcement agency
upon which notice was served, the court shall determine whether
there are grounds for denial. If the court determines there are no
grounds for denial it may gramt an order directing the clerk of the
court and the parties upon whom motice was served to seal their
records of said arrest, including evidence of detention related
thereto, and specifying those records to be sealed.

b. ff an order sealing the records of arrest is gramted by the
court, any law enforcement officers and departments who receive
requests for information or records on the person against whom
the arrest was entered shall reply, with respect to the arrest and
proceedings which are the subject of the order, that there is mo
record. Such sealed records and information may be maintained
by any law enforcement agency originally possessing such records

and information, but such information shall be utilized only within
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the department and sufficient precautions shall be taken to insure
that the sealed records and information are not revealed to anyone
outside the law enforcement agency which conlinues to maintain
the records or information.

Inspection of the files and records, or release of the information
in the files and records, which are the subject of the sealing order,
to anyone other than a person within the law enforcement agency
in which the arrest records were sealed, may be permitted only by
the court upon motion for good cause shown, and any such motion
and any order granted pursuant to such motion shall specify the
person or persons to whom the records and wmformation are to be
shown.

5. If the court determines there are grounds for denial, the court
shall not grant an order to expunge or seal the records of the arrest
or evidence of detention related thereto,

6. For the purpose of this act ‘“grounds for denial’’ shall exist:

a. When the usefulness of the information of the arrest and the
proceedings to law enforcement authorities and to anyone who
might obtain such information outweighs the desirability of having
a person, who has been acquitted or against whom charges have
been dismissed or discharged, freed from any disabilities attached
to the arrest which preceded that acquittal, dismissal or discharge.

b. When dismissal resulted from a plea bargaining agreement or
when acquittal, discharge or dismissal occurred after exclusion of
highly probative evidence upon invocation of an exclusionary rule
not directed to the truth of the evidence excluded.

7. If an order expunging or sealing a record of arrest is granted,
the arrest and any proceedings related thereto shall be deemed not
to have occurred and the petitioner may answer accordingly any
question relating to their occurrence.

8. This act shall apply to arrests which occurred prior to and
which occur after enactment of this act. No court order pursuant
to this act shall prohibit the filing of reports required under the
““Controlled Dangerous Substances Registry Act of 1970,”” c. 227
(C. 26:2G-17 et seq.).***

*¥*9.*** Tor services performed under this ***[section]***
***act*** the same fees shall be taxed as are usual for like services
in other matters, which fees shall be payable by the petitioner.

***[2.J*** ***10.*** This act shall take effect immediately.
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ASSEMBLY BILL NO. 227 (2nd OCR)

To the General Assembly:

Pursuant to Article V, Section I, Paragraph 14(b) of the Constitution,

T herewith return Assembly Bill No. 227 (2nd OCR), with my objections for
reconsideration.

This bill would permit a person who has been arrested for any offense
in New Jersey to immediately petition the court for the expungement of his
arrest records, of any evidence of detention related to that arrest and of any
proceedings related to that arrest, when the arrest resulted in a dismissal of
the proceedings, in an acquittal, or in a discharge of the proceedings without
a conviction.

After expungement of the records, the arrest, and any proceedings
related to the arrest, would be deemed not to have occurred and the arrested
person would be entitled to answer in the negative when asked whether he had
ever been arrested.

An expungement provision creates immediate conflict with the need of law
enforcement authorities to maintain records necessary to fulfill their‘functions
in the prevention and detection of crime. At issue are the tools law enforcement
agencies need to exercise their powers of investigation. As Chief Justice
Weintraub stated con;erning the scope of record keeping by law enforcement

authorities in Anderson v. Sills, 56 N.J. 220, 229 (1970):

"The basic approach must be that the executive branch
may gather whatever information it reasonably believes
to be necessary to enable it to perform the police
roles, detectional and preventive."
The approach to retaining records must be equally as broad.
There may be situations where the police have no reason to retain an
arrest record as when the arrest was an admitted mistake. In such a

situation it may be appropriate to expunge the arrest record. However,
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if the police legitimately believe that the record is necessary for law
enforcement purposes, expungement would be inappropriate.

The primary objective of any expungement statute is to insulate the
person from any disabilities or adverse effects resulting from the informa-
tion sought to be expunged. The only danger in maintaining arrest records
is the possibie effects of dissemination of the fact of the arrest or the
practical necessity that an arrested person must indicate that he has been
arrested on employment applicationms,

The possible adverse effects of an arrest record can be prevented
without physically destroying the information or removing it from police
files. Police records can be sealed so that there will be no dissemination
and provision can be made so that an arrested person, whose arrest record
has been sealed, can answer in the negative when an application for employ-
ment requests information concerning that arrest. Sealing, therefore,
achieves the purposes of both the police and the arrested person. It
enables law enforcement agencies to retain the record for their needs and
protects the arrested person from the possible adverse effects résulting
from the arrest.

In some situations where an arrest does not result in a conviction,
neither expungement nor sealing should be permitted. For example, if a
plea bargaining agreement results in the dismissal of unrelated offenses
involving separate arrests, those arrest records are, and will continue
to be, extremely meaningful and useful to the police despite the dismissal
of the offense. There is no justifiable reason why such information should
not continue to be used as it is presently being used.

Assembly Bill No. 227 (2nd OCR) does not distinguish bgtween those
arrests which should not be expunged and those which should. Neither does
it provide a procedure for sealing of records to protect the arrested person
yet not deprive the police of the tools necessary to fulfill their‘functions.

Therefore, I respectfully return Assembly Bill No, 227 (2nd OCR)

for reconsideration and recommend that it be amended as follows: . « -
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Page 1, Title, Line 1: After '"expunging'" insert "and sealing of"

Page 1, Section

1, Line 2: After "high misdemeanor" insert

Page 1, Section

"under the laws of New Jersey"

1, Line 5: Delete '"immediately'" insert 'at any time"

Page 1, Section

1, Line 8: Delete '"proceedings occurred" and insert

Page 1, Section

""judgment of acquittal, discharge or dismissal was
entered"

1, Line 9B: Delete '"section'" and insert '"act"

Page 1, Section

1, Line 9C: Before "Upon'" insert "2."

Page 1, Section

1, Line 9C: Delete 'reading and" and insert ''the"

Page 1, Section

1, Line 9C: After '"filing" insert "of"

Page 1, Section

1, Line 10: Delete '"10" and insert ''15"

Page 1, Section

1, Line 10: Delete "30" and insert "45"

Page 1, Section

1, Line 11: After "matter'" delete ",'" and insert "."

Page 1, Section

1, Line 11: After "matter." delete "a" and insert "A"

Page 1, Section

1, Line 11: Delete '"which'" and insert '"this"

Page 1, Section

1, Line 12: Delete "in the usual manner" and

Page 1, Section

insert "pursuant to the Rules of Court"

1, Line 12: After '"upon' insert '"the Attorney

Page 1, Section

General, upon"

1, Line 13: Delete "and"

Page 1, Section

1, Lines 15 and 16: Delete "or if a State Police

Page 1, Section

officer made the arrest, upon the Superintendent

of Police" and insert '"and upon the chief law
enforcement officer of any other law enforcement
agency of this State which participated in the arrest"

1, Line 17: Delete "At the time so appointed the

Page 1, Section

court shall'"

1, Lines18-22: Delete in their entirety
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Page 2, Sectionl, Lines 23-28: Delete in their entirety

Page 1, Section 1, Line 17: After "order.'" insert new sections

as follows:

3(a) At the time appointed for the hearing, if
there is no objection from those law enforcement
agencies notified of the hearing, and no reason
appears to the contrary, the court may grant an
order directing the clerk of the court and the
parties upon whom notice was served to expunge
from their records all evidence of said arrest
including evidence of detention related thereto.
and specifying those records to be expunged.

(b) If an order expunging the records is granted
by the court, all the records specified in the order
shall be removed from the files and placed in the
control of a person who shall be designated to
retain control over all expunged records and who

~shall ensure that the records or the information
contained therein is not released for any reason.
In response to requests for information or records on
the person who was arrested, the law enforcement
officers and departments shall reply, with respect
to the arrest and proceedings which are the subject
of the order, that there is no record.
4(a) If an objection is made by any law enforcement
agency upon which notice was served, the court shall
determine whether there are grounds for denial. If
the court determines there are no grounds for denial
it may grant an order directing the clerk of the
court and the parties upon whom notice was served
to seal their records of said arrest, including
evidence of detention related thereto, and specifying

those records to be sealed.
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(b) If an order sealing the records of arrest is
granted by the court, any law enforcement officers
and departments who receive requests for information
or records on the person against whom the arrest
was entered shall reply, with respect to the arrest
and proceedings which are the subject of the order,
that there is no record. Such sealed records and
information may be maintained by any law enforce-
ment agency originally possessing such records and
information, but such information shall be utilized
only within the department and sufficient pre-
cautions shall be taken to insure that the sealed
records and information are not revealed to anyone
outside the law enforcement agency which continues
to maintain the records or information.

Inspection of the files and records, or re-
lease of the information in the files and-records,
which are the subject of the sealing order, to any-
one other than a person within the law enforcement
agency in which the arrest records were sealed, may
be permitted only by the court upon motion for good
cause shown, and any such motion and any order
granted pursuant to such motion shall specify the
person or persons to whom the records and information
are to be shown.

5. If the court determines there are grounds for
denial, the court shall not grant an order to
expunge or seal the records of the arrest or

evidence of detention related thereto.
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6. TFor the purpose of this act ''grounds for denial"
shall exist:
a. when the usefulness of the information of
the arrest and the proceedings to law enforce-
ment authorities and to anyone who might obtain
such information outweighs the desirability of
having a person, who has been acquitted or
against whom charges have been dismissed or
discharged, freed from any disabilities
attached to the arrest which preceded that
acquittal, dismissal or discharge.
b. when dismissal resulted from a plea
bargaining agreement or when acquittal,
discharge or dismissal occurred after
exclusion of highly probative evidence
upon invocation of an exclusionary rule
not directed to the truth of the evidence
excluded.
7. If an order expunging or sealing a record of
arrest is granted, the arrest and any proceedings
related thereto shall be deemed not to have
occurred and the petitioner may answer accordingly
any question relating to their occurrence.
8. This act shall apply to arrests which occurred
prior to and which occur after enactment of this
act. No court order pursuant to this act shall
prohibit the filing of reports required under the
Controlled Dangerous Substances Registry Act of

1970, P.L. 1970, c. 227 (C. 26:2G=17 et seq.).
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Page 2, Section 1, Line 29: Before "For'" insert '9"

Page 2, Section 2, Line 1: Delete "2'" and insert '"10"; delete

"section'" and insert "act"

Respectfully,
/s/ William T. Cahill

GOVERNOR

[seal]

Attest:
/s/ Jean E., Mulford

Acting Secretary to the Governor
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In revising the substantive ciminal law the Commission has sought
to implement a rehabilitative : sproach. A continuation of automatic
and indefinite disqualification or jury selection of all “criminals” is
fundamentally inconsistent wit-: this objective. We, therefore, take a
two-step approach: first, we <ontinue to disqualify all persons who
have not yet “satisfied” their sentence. This includes a suspended
sentence, a period of probation, 1ctual incarceration, and a parole term.
Once the citizen is no longer tnder a correctional sanction he is im-
mediately eligible in the case of an offense less than a crime and is
eligible after five years in the case of a crime. We believe this to be
an appropriate line to draw and to allow sufficient time for persons
convicted of crimes to allow public confidence.

§ 2C:51-4. COMMENTARY

I. This Section is new and represents an effort to reconcile the
important competing interests ir:volved in the question of expungement
or vacation of a past criminal cc aviction. It is ‘MPC § 306.6.

2. Present New Jersey Law. Two statutes now apply in this area:
N.J.S. 2A:164-28 (Suspended sentence or fine of not more than
$1,000; expunging from recoru after 10 years; hearing; order and
service thereof; fees; exceptic 1s); N.J.S. 2A:169-11 (Expunging
record of conviction as disorde; v person; fee).

The expungment in either ¢ se would appear to be discretionary
although the statutory languag: suggests that absent some reason the
order should be granted: “if = ; material objection is made and no
reason appears to the contrary, in order may be granted . ..” If the
Court directs expungement, the clerk is directed to “expunge from the
records all evidence of said conviction” and the person against whom
such conviction was entered is ‘“thereafter relieved from such dis-
abilities as may have heretofore existed by reason thereof.” There is
no provision for affecting police or other enforcement agency records.
Presumably the expungement -vould restore the offenders right to
vote, to hold public office, to scrve on juries, and enjoy other civil
rights which his conviction deprived him of. Whether an order of
expungement would relieve the fierson of his obligation to register as a
narcotics offender under 2A :16¢ A~2 was dcemed not ripe for decision
in State v. Garland, 99 N.J. Suer. 383, 388 (1968).

The Attorney General has rvled that expungement does not have
the attributes of a full pardon. Op. Atty. Gen., February 26, 1953,
Na.5. Since a pardon has been nterpreted not to permit the recipient
to respond in the negative to qu :stions about his conviction (1951-53
N.J. Ops. Att’y. Gen. 143), it v-ould appear that the successful peti-

“'tiomer under the present expungement statutes would also be required
to disclose his conviction. Once a record of conviction is expunged,
however, it cannot be later introduced to prove the conviction. Op.
Atly. Géi., October 28, 1953, No. 44. The failure of the statute to

ft e i kil -

describe more clearly the intended effects of expungement and the
ten-year period required to clear a criminal conviction, leaves the
efficacy of the provisions very doubtful. See Gough, The Expunge-
ment of Adjudication Records of Juvenile and Adult Offenders: A
Problem of Status, 1966 Wash. U.L.Q. 147, 166.

The expungement. provisions are not expressly limited to first
offender. Our courts have ruled, however, that since expungement is
lawful only if there has been no subsequent conviction during the re-
quired period, in the case of a multiple offender no record of conviction,
except possibly the last, can be expunged. State v. Chelson, 104 N.J.
Super. 508, 510, 250A. 2d 445 (1969).

3. The Need for Vacation of a Criminal Conviction. The end goal
of the criminal law today must be recognized as the successful rein-
tegration of offenders into the free community. At a minimum this
reintegration means that the ex-offender leads a law-abiding life and
ideally it means that whatever talents and potential he possesses are
given their fullest expression. A criminal conviction necessarily
creates a powerful social stigma; the efficacy of the criminal sanction
sometimes depends upon this stigma. At the same time, following the
offender’s discharge from correctional supervision, it is this stigma
that very seriously interferes with his ability to find gainful and mean-
ingful entry into the society as a responsible citizen. All of our states
recognize this by providing some means for restoring civil and political
rights. See Rubin, The Law of Criminal Correction 632-37 (1963).
Our law permits the Governor to grant pardons and restore civil rights.
See N.J.S. 2A:167-1 through 12. But even a pardon does not close
the judicial eye to the fact that once the person pardoned had done
an act which constituted an offense, and the pardon does not restore
the person’s character and does not obliterate the act itself. Hozer v.
State Departinent of Treasury, 95 N.J. Super 196 (App. Div. 1967).
This view of the pardon reflects the failure of our criminal justice
system to have incorporated the fundamental moral imperative of
forgiveness. See Nussbaum, First Offenders, A Secorid Chance 24
(1956). The convicted person forever labors under the handicap of
his past error. His difficulty in finding employment of any kind is
well-recognized and this difficulty apparently tends to increase directly
with the skill level of the job sought. See Gough, supra at 153-154.
The number of persons with some criminal record for a single, un-
repeated offense is not known but is surely in the millions. A sound
criminal justice system should provide a mechanism to forgive
absolutely a reformed offender; to return to him if he deserves it an
unstigmatized social status. We believe that the public policy ex-
pressed in this new provision should extend to any act of criminality
which has been followed by a complete reformation of the individual.
We also believe that absolute forgiveness should be available only for
deserving citizens and that it should not be used as the means for
initiating the possibility of successful reentry into the community.




Thus, we believe that the previous Sections of this Chapter which
eliminate certain disabilities immediately upon discharge from correc-
tional authority and which require a rational relation between the past
conviction and the exercise of official discretion in such areas as
regulated employment, are needed to begin the reintegration process.
An order of vacation for a period of law-abiding behavior with limited
effect may also play an important role in this process. And, then
finally at some point in the offender’s new life the criminal justice
system should formally and absolutely return to him the social status
he had before his conviction. The proposed Section authorizing
expungement for first offenders is the method we propose to achieve

this result as best the law can.

INTRODUCTORY NOTE TO SUBTITLE 4

Throughout the existing New Jersey statutes in Title 2A, there are
provisions which are solely administrative in nature. These include
filing for gun permits, destruction of gaming apparatus, etc. Since
these provisions are not definitions of substantive offenses. we collect
them as a separate Part rather than having them dispersed

throughout the Code.

§ 2C:53~1. COMMENTARY
1. See Section 2C:34—4 and Commentary thereto.

§ 2C:54-1. COMMENTARY

1. Subsection a was formerly N.J.S. ZA:156A-1. Subsection b
was formerly N.].S. 2A:156A-2. These have been carried forward
without substantial changes.

§ 2C:54-2. COMMENTARY

1. This provision was formerly N.J.S. 2A:158A-7. It is carried
forward without substantial change.

§ 2C:54-3. COMMENTARY

1. These Sections were previously N.J.S. 2A:156A-8 through 18
and 20. They are carried forward without substantial change.

§ 2C:544. COMMENTARY

1. This Section was formerly N.J.S. 2A:156A-21. It is carried
forward without substantial change,
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