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LEGISLATIVE HISTORY OF R.S. l8A:27-l0, 11, 12, 13 ~. 

(Continuation and Termination of Non-tenure Employment; excludJs 
Teachers at Community Colleges) t";, 

:: "J 
Previous bills:f~ 
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A169, 1968 (copy enclosed) 
• 'J 

Passed Assembly I 
Died in Senate " 

rio ".S238, 1969 (Identical to original S470, 1970) ...~ " 

.....­ ,.Died in Assembly. 
'".,. * ".', , 
~' ',,,, 

~•- . ,.A475, 1970 (Identical to original S470, 1970)	 ; . ~ 
"'- "~ I­...;, "~

'" 
J"Io' ., • 

;:CJ
·f 
~ 

•

L.197l, chapter 436, S470 
Introduced January 29, 1970 by Del Tufo, Matturri, Guiliano, 
Dumont, Wallwork, Waldor and La Corte. 
Statement. (copies of original bill and statement enclosed) 
Passed in Senate, amended on April 2, 1970. (copy of amend­

mE::nts enclosed). 
Passed in Assembly, amended on March 8, 1971. (copy of Assembly 

~mendments enclosed). 
Assembly amendments passed in Senate on Barch 15, 1971. 

(2nd OCR enclosed) 
Returned by Governor with conditional veto on November 15, 1971. 

(copy of veto enclosed) 
Amended by Senate as recommended on November 15, 1971. 

(copy of amendments enclosed). 
Re-enacted in Senate (27-0) on December 2, 1971. 
Re-enactcd in Assembly (47-0) on January 11, 1972. 
Signed by Governor on February 10,1972. (copy of 3rd OCR enc.) 

Backgx:~und. 

1 NOLPE School Law Journal 103 (Fall 1970) 
"The Legal Rights of the Un-·tcnured Teacher'; by 
Irving C. Evers. (copy erclosed). 

Further d!yclopments 

S7l9, 1972 (Would require every non-tenure teaching ~taff 

member to be observed and evaluated at least four times 
in each school year, and if the board fails, it would 
have to offer employment for the next school year). 

Passed Senate.
 
Died in Assembly. (copy enclosed)
 
See newspaper clippings from New Jersey Education Vertical File-­


Te2chers--Tenure. (copies enclosed. 
,J AIEB 
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[THIRD OFFICIAL COpy REPRINT] 

SENATE, No. 470 
• 

STATE OF NEW JERSEY 

INTRODUCED JANUARY 29, 1970 

By Senators DELTUFO, MATTURRI, GIULIANO, DUMONT, 

WALL"WORK, ,VALDOR and LACORTE 
I 

Referred to Committee on Education
j 

AN ACT concerning education and providing for continued employ­

ment of nontenure teaching staff members and supplementing 

Title 18A of the New Jersey Statutes. 

1 BE IT ENACTED by the Senate and Gen!l!al Assembly of the State 

2 of New Jersey: 

1 ***[1. Every board of education in this State shall cause each 

2 nontenure teaching staff member employed by it to be observed and 

3 evaluated at least twice in each school year, to be followed by a 

4 conference hetween that teaching staff member and his or her 

5 superior or superiors for the purpose of identifyj.ng any deficiencies, 

6 extending assistance for their correction and improving instruc­

7 tion.]*** 

1 ***[2.]*010* ***1.*** On or before April 30 in each year, every 

2 board of education in this State shall give to each nontenure teach­

3 ing staff member continuously employed by it since the preceding 

3A September 30 either 

4 a. A written offer of a contract for employment for the next 

5 succeeding year providing for at least the same terms and condi­

6 tions of employment but with such increases in salary as may be 

7 required by law or policies of the board of education, or 

8 b. A written notice that such employment will not be offered. 

1 *[3. .Any teaching staff member who receives a notice of nonem­

2 ployment pursuant to section 2 of this article, may within 5 days 

3 thereafter, in writing, request a statement of the reasons for such 

4 nonemployment, which statement shall be given to the teaching staff 

5 member in writing within 5 days after receipt of such request.]* 

1 *[4. Any.teaching staff member who has received such notice of 

2 nonemployment and statement of reasons and who has been em-
ExPLANATION-Matter enclosed in bold.faced brackets [thus] in the above bill 

ill not enacted and il intended to be omitted in the law. 
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3 ployed, or if said employment were continued to April 30 would 

4 be employed, in the district for the equivalent of more than 1 

5 academic year shall be entitled to a hearing before the board of 

6 education, provided a written request therefor is received in the 

7 office of the secretary of the board of education within 5 days after 

8 receipt by the teaching staff member of the statement of reasons.];;' 

1 ;;[5. The hearing provided for in section 4 of this article shall be 

2 conducted by the board of education in accordance- with rules of 

3 procedures established by the State Board of Education and a 

4 determination as to the employment or nonemployment of said 

5 teaching staff member for the next succeeding year shall be made 

6 and a copy thereof served upon the teaching staff member on or 

7 before May 31. The determination of the board of education made 

8 and served within said time shall be conclusive.];; 

1 *[6.]* ***[*3.*]*** ***2.*** Should any board of education fail 

2 to give to any nontenure teaching staff member u*[*the evalua­

3 tions set forth in section 1 of this act and*]*u either an offer of 

4 contract for employment for the next succeeding year or a notice 

5 that such employment will not be offered *[and upon request by the 

6 teaching staff m_ember, a statement of reasons and a hearing, and in 

7 the event of such hearing shall fail to make and serve a copy of the 

8 determination]*, all within the time and in the manner provided by 

9 this *[article]* *act*, then said board of education shall be deemed 

10 to have offered to that teaching staff member continued employment 

11 for the next succeeding school year upon the same terms and condi­

12 tions but with such increases in salary as may be required by law 

13 or policies of the board of education. 

1 *[7.]* *U[*4. *]*** ***3.*** If the teaching staff member desires 

2 to accept such employment he shall notify the board of education of 

3 such acceptance, in writing, on or before June 1, in which event such 

4 employment shall continue as provided for herein. In the absence 

5 of such notice of acceptance the provisions of this article shall no 

6 longer be applicable. 

1 ***P'*5.]*** ***4.*** Notwithstanding the provisions of N. J. S. 

2 lsA :64A-13 the provisions of this act shall not apply to teaching 

3 staff employees of county colleges. ** 

1 *[8. Any nontenure teaching staff member who receives a notice 

2 that his employment will be terminated pursuant to a provision 

3 contained in said contract shall be entitled to a statement of reasons 

4 and a hearing as provided for in sections 3, 4 and 5 of this article, 

5 except that a determination of the board of education shall be made 

6 and served before the expiration of the notice period provided for 
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7 in said contract. Should the board of education fail to comply 

8 therewith, then said notice of termination shall be invalid and of 

9 no force and effect and the employment of the teaching staff member 

10 shall continue as if such notice had not been given.]· 

1 *[9.]* **[*5.*]** ***[**6.**]*** ***5.*** This act shall take 

2 effect September 1, **[1970]** ***[**1971**]*** ***1972***. 
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vSTATE OF NEW JERSEY
 

INTRODUCED JANUARY 29, 1970 

By Senators DELTUFO, MATTURRT, GIULIANO, DUMONT, 

'WALLWORK, \VALDOR and LACORTE 

Referred to Committee on Education 

AN.ACT concerning education and providing for continued employ­

ment of nontenure teaching staff members and supplementing 

. Title ISA of the New Jersey Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Every board of education in this State shall cause each 

2 nontenure teaching staff member employed by it to be observed and 

3 evaluated at least twice in each school year, to be followed by a 

4 conference between that teaching staff member and his or her 

;/ SUIJt:ilvJ: ur :;ap:::rhrs for nl,~ piHp:;C? of identifying any deficiencies, 

6 extending assistance for their correction and improving instruction. 

1 2. On or before April 30 in each year, every board of education 

2 in this State shall give to each nontenure teaching staff member 

3 continuously employed by it since the preceding September 30 either 

4 a. A written offer of a contract for employment for the next 

5 succeeding year providing for at least the same terms and condi­

6 tions of employment but with such increases in salary as may be 

7 required by law or policies of the board of education, or 

8 b. A written notice that such employment will not be offered. 

1 3. Any teaching staff member who receives a notice of nonemploy­

2 ment pursuant to section 2 of this article, may within 5 days there­

3 after, in writing, reqnest a statement of the reasons for such non­

4 employment, which statement shall be given to the teaching staff 

5 member in writing within 5 days after receipt of such request. 

1 4. Any teaching staff member who has received such notice of 

2 nonemployment and statement of reasons and who has been em­

3 ployed, or if said employment were continued to April 30 would 

4: be employed, in tlm district for the equivalent of more than 1 

5 academic year shall be entitled to a hearing before the board of 
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education, provided a written reqnest tJJCrcfor is received in the 

office of the secretary of the board of education within 5 days after 

receipt by the teaclJing staff member of the statement of reasons. 

5. The hearing provided for in sedioll J of this article shall be 

conducted by the boa-rd-&f edut;ation'in accordance with rules of 

procedures established by the State Board of Education nnd. :l 

determination as to the employment or Houemplo:yment of said 

teaching staff member for the next suceeeding y~:'\,r !';liHti--r:~ n:'1.'1o 

and a copy thereof served upon the teaching staff member on or 

before :May 31. The determination of the board of education made 
. -,~" ~--,.'-..:.-~ ... - -:', .-; .•~ ""*-.... ­

and served within said time shall be conclusive. 

6. Should any board of education fail to give to any nont::nnre 

teaching staff member either an offer of contract for employment 

for the next succeeding year or a notice that such employment will 

not be offered and upon request by the teaching staff member, a 

statement of reasons and a hearing, and in the event of such hearing 

shall fail to make and serve a copy of the determination, all within 

the time and in the manner provided by this article, then said board 

of education shall be deemed to have offered to that teaching staff 

member continued employment for the next succeeding school year 

upon the same terms and conditions but wi·~1. ;jud..l l.l.lc.lea::;es m' 

salary -as may be required by law or policies of the board of 

education. 

'7. If the teaching staff member desires to accept such employ­

ment he shall notify the board of education of such acceptance, in 

writing, on or before June 1, in which event such employment shall 

continue as provided for herein. In the absence of such notice of 

acceptance the provisions of this article shall no longer be 

applicable. 

8. Any nontenure teaching staff member who receives a notice 

that his employment will be terminated pursuant to a provision 

contained in said contract shall be entitled to a statement of reasons 

and a hearing as provided for in sections 3, 4 and 5 of this article, 

except that a determination of the board of education shall be made 

and served before the expiration of the notice period provided for 

in said contract. Should the board of education fail to comply 

therewith, then said notice of termination shall be invalid and of 

no force and effect and the employment of the teaching staff member 

shall continue as if such notice had not been given. 

9. This act shall take effect September 1, 1970. 
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ST.ATEM:ENT 

This bill would provide reasona~le procedures gov~rning_~?e_~ _ 

observation, evaluation, and nonrenewal of contracts of nontenure 

teachers. 

It provides that any nontenure teaching staff member under 

contract for the school year shall: 

1. Be observed and evaluated at least twice in each school year, 

eto , be followed by a conference with a superior to identify 
~: ; 

deficiencies, extend assistance, and improve instruction; 

2. Be informed in writing by April 30 of the intention of the local 

board of education not to offer a contract for the succeeding school 

year. -~-

The nontenure teaching staff member with more than 1 year of 

service shall, upon written request, be given the reason(s) for 

nonrenewal of contract and a hea:dng befvi'6 the, local board of 

education, which hearing shall be conclusive. 

Any notice of termination shall be invalid and employment of 

the nontenure teaching staff member shall continue if the board of 

education fails to comply with the provisions concerning notification 

of nonrellewal of contract, requests for reasons in writing, and a 

bearing. 
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SENATE A~IENDMEN'J'S TO 

SENATE, No. 470 

STATE OF NEW JERSEY
 

ADOPTED MARCH 23, 1970 

Ari:wnd page 1, section 3, lines 1-5, omit in their entirety. 

Amend pages 1-2, section 4, lines 1-8, omit in their entirety. 

Amend page 2, section 5, lines 1-8, omit in their entirety. 

Amend page 2, section 6, line 1, omit "6", insert "3". 

Amend page 2, section 6, line 2, after" member", insert" the evalua­

tions set forth in section 1 of this act and". 

Amend page 2, section 6, lines 4, 5, 6, after "offered", omit "and upon 

request by the teaching staff member, a statement of reasons and a 

hJal"ing, 2nd. i~ the ~';;,,, t of such hearing shall fail to make and serve a 

copy of the determination". 

Amend page 2, section 6, line 7, omit" article", insert "act". 

Amend page 2, section 7, line 1, omi t "7", insert" 4". 

Amend page 2, section 8, lines 1-10, omit in their entirety. 

Amend page 2, section 9, line 1, omit "9", insert "5". 
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STATE OF NE:\V JERSEY
 
• 

INTRODUCED JANUARY 29, 1970
 

By Senators DELTUFO, MATTURRI, GIULIANO, DUMONT,
 

W.ALLWORK,\VAL])OI~ and IJACORTE 

Referred to Committee on Education 

AN ACT Concerning education and providing for continued employ­

ment of nontenure teaching staff members and supplementing 

Titlo 18A of the New Jersey Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1_ 1. Every board of education in this State shall cause each 

2 nontenure teaching staff member employed by it to be observed and 

3 evaluated at least twice in each school year, to- be followed by a 

4 conference retween that teaching staff member and his or her 

5 superior or SU!1pri()rc.: !()r HlP !,l1~'ft(t;;p- u; ~(1t-:11~:; v:H~ £1,11 y ~"';l/~c;Hl/:'::5, 

6 extending assistance for their correction and improving instruction'­

1 2. On or before April 30 in each year, every board of education 

2 in this State shall give to each nontenure teaching staff member 

3 continuously employed by it since the preceding September 30 either 

4 a. A written offer of a contract for employment for the next 

5 succeeding year providing for at least the same terms and condi­

6 tions of employment but with such increases in salary as may be 

7 required by law or policies of the board of education, or 

8 b. A written notice that such employment 'Will not be offered. 

1 ·[3. Any teaching staff member who receives a notice of nonem~ 

2 ployment pursuant to section 2 of this article, may within 5 days 

3 thereafter, in writing, request a statement of the reasons for such 

4 nonemployment, which statement shall be given to the teaching staff 

5 member in writing within 5 days after receipt of such request.]"" 

1 '[4. Any teaching staff member who has received such notice of 

2 nonemployment and statement of reasons and who has been em­

3 ployed, or if said employment were continued to April 30 would 

4 be employed, in the district for the equivalent of more than 1 

5 academic year shall be entitled to a hearing before the board of 
EXPLANATION-Maucr enclosed in bold-fReed brackets [thns] in the abo\"e bill 

is not enacted and is intended to be omittcd in the law. 
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6 education, provideda'written request therefor is received in the 

7 office of the secretary of the .board of education within 5 days after 

8 receipt by the teaching staff member of the statement of reasons.]ff 

1 ..·[5. The hearing pro\:ided for in sedion4:of this article shall be 

2 conducted by the board of -education in accordance with rules of 

3 procedures established by the State Board of. Education and a 

4 determination as to the employment or nonemployment of said 

. 5 teaching staff member for the next succeeding year shall be made 

6 a.nd.a.~eopy Ithereof 'served 'upon -the teaching staff member on or 

7 before 1YIar31. The determination of thebo'ard:ofe'ducation made 

8 and served within said time shall be conclusive.]'" 

1 +[6.]!t ·3. '-" ;Should any board of education fail to give to any nOll­

2 t.enure teaching staff member *the evaluations set forth in section .1 

3 of this act and'" either an offer of contract for employment for the 

4 next succeeding year or a notice that such employment wilLnot be 

5 offered ·[and upon request by the teaching staff member, a state­

6 ;ment of reaSOll~ :and .a hearing, and.in ihe ·evl:nt ofsuch ,hearing 

7 shan fail to make and serve a copy of the determination]·, all 

8 'within ,the .time. and in the mmmerprovided by this .~[articlel~ 

'9 *act"',.illclV~aJlI I)fll-+"'; 01: ,:)~l~~~::"', _:",,,..;.wa'tollavc offered 

10 ,to that teaching staff member continued employment ,for the next 

11 succeeding school year upon the same terms alldconditions but'with 

12 such increases in salary as may be required by law or policies of 

13 .the board ofeducatiol1. 

d "-[7.]*·4.· If ,the' teaching staff member desires to accept such 

·2 .. employment -he shall notify the board of education of 'such accep­

·3 tancc,:in.writillg, on or before June .1,·in.which 'event 'such employ­

:4: (ment shalLcontinue as provided for herein. In the; absence of such 

.5 :notice ofacooptance the provisions of~thisaTticle:slral};nolongerbe 

6, applicable. 

1 *[8. :Any nontenure teaching staff member who:receives a notice 

2 that his employment will be terminated pursuant to a .'provision 

3 contained in said contract shall be entitled to a statement of reasons 

4 •and a hearing ,as provided'foTin sections 3,4 and 5 of this article, 

5 .except that a determination of the board of education shall be made 

·6 ,and served before the expiration of the notice period provided for 

7 . in -said contract. :Should the board.· of .education fail to comply 

·8 ,therewith, then·saidnotice of termination shall be invalid and of 

9no force and effect and the employment of the teaching staff member 

10	 ,shall contiuue as iLsuc11 notice had notbeell given.]" 

1 ""[9.]" "5." This act shall take effect September 1, 1970. 



I I 

.'
 
ASSEMBLY COMJ\UTTEE AMENDMENTS TO 

SENATE, No.470 
[OFFICIAL COpy REPRINT] 

• 

···STATE OF NEW JERSEY 
- • _... -:. - __-. __ v __ ". - __ • 

ADOPTED FEBRUARY 8, ] 971 

Amend page 2, after section 4, insert new section as follows: . 

"5. Notwithstanding the provisions of N. J. S. 18A:64A-13 the pro­


visions'\>f. this act shall not apply to teaching staff employees of county
 

colleges. ".
 

Amend page 2, section 5, line 1, change section number to "6"; after
 

"September 1", omit" 1970 ", and insert in lieu thereof" 1971".
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SENATE, No. 470
 
" 

STATE OF NEW JERSEY
 

INTRODUCED JANUARY 29, 1970
 

B7 Senators DELrrUFO, MATTURRI, GIULIANO, DUMONT,
 

WALLvVORK, WALDOR and LACORTE
 

Referred to Committee on Education
 

AN ACT concerning education and providing for continued employ­

ment of nontenure teaching staff members and ~}!pplementing 

Title 18A of the New Jersey Statutes. 

1 DE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Every board of education in this State shall cause each 

2 nontenure teaching staff member employed by it to be observed and 

3 evaluated at least twice in each school year, to be followed by a 

4 r,onferpnce hetw'el~l1 thatieaching staff member and his or her 

5 superior or superiors for the purpose of identifying any deficiencies, 

6 extending assistance for their correction and improving instruction. 

1 2. On or before April 30 in each year, every board of education 

2 in this State shall give to each nontenure teaching staff member 

3 continuously employed by it since the preceding September 30 either 

4 a. A written offer of a contract for employment for the next 

5 succeeding year providing for at least the same terms and condi­

6 tions of employment but with such increases in salary as may be 

7 required by law or policies of the board of education, or 

8 b. A written notice that such employment will not be offered. 

1 *'[3. Any teaching staff member who receives a notice of nonem­

2 ployment pursuant to section 2 of this article, may within 5 days 

3 thereafter, ill writing, request a statement of the reasons for such 

4 nonemployment, which statement shall be given to the teaching staff 

5 member in writing within 5 days after receipt of such request.]· 

1 *'[4. Any teaching staff member who has received such notice of 

2 nonemployment and statement of reasons and who has been em­

3 ployed, or if said employment were continued to April 30 would 

4 be employed, in the district for the equivalent of more than 1 

5 academic :rear shall be entitled to a hearing before the board of 

6 education, provided a written request therefor is received in the 

EXPLANATION-Malter enclosed in bold-faced brackets [tllUS] in the above bill 
is Dot enacted aDd is intended to be omitted in the law. 
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7 office of the secretary of the board of educatlOD "wantn;) aaysClH\:l£- - --0' 

8 receipt by the teaching staff member of the statement of reasons.]· 

1 ·[5. The hearing provided for in section 4 of this article shall be 

.Lconducted by the board of edu~tion in accordance with rules of 

3 procedures established by the State Board of Education and a; 

4 deterinination--!!§..-iQ.. the employment or nonemployment of said 

5 teaching staff member for the next succeeding year shall be made 

. 6 and a copy thereof served upon the teact.:n6 ~. t .'! .y··1 r .. 

·7 before May 31.- The determination of theboard 9Leducation made 
-~::..=::...:::;:::.::.:..::=-=-----

8 and served within said time shall be conclusive.:" 

1 ·[6.]· ·3.· Should any board of education fail to give to any non­

2 tenure teaching staff member "'the evaluations set jOJ:tJt.i;i.....'eI..Ji;JJ.L.l. -

3 of this act and· either an offer of contract for employment for the 

4 next succeeding year or a notice that such employment will not be 
-­ " 

5 offered "'[and upon request by the teaching staff member, a state­
" 6 ment of reasons and a hearing, and in the event of such hearing 

7 shall fail to make and serve a copy of the determination]" all 

8 within the time and in the manner provided by this ·[articler 

9 ·act"', then said board of education shall be deemed to have offered 

10 to that teaching staff member continued employinent for the next 

11 succeeding school year upon the t'ame terms and condition.s but with 

12 such increases in salary a~ Ir.:lY_ be required hv law or yoli_cies ~f 

13 _. the board of education. . .-- ­

1 ·[7.]'" "'4.'" If the teaching staff member desires to accept such 

2 employment he shall notify the board of education of such accep­

3 tance, in writing, on or before June 1, in which event such employ­

4 ment shall continue as provided for herein. In the absence of such 

5 . notice of acceptance the provisions of this article shall no longer be 

6 applicable. 

1 "5. Notwithstanding the provisions of N. J. S. 18A:64A-13 the 

2 provisions of this act shall not apply to teaching staff employees of 

3 county colleges.U 

1 "'[8. Any"nontenure teaching staff membor who receives a notice 

2 that his employment will be terminated pursuant to a provision 

3 contained in said contract shall be entitled to a statement of reasons 

-4 and a hearing as provided for in sections 3, 4 and 5 of this article, 

5 except that a determination of the board of education shall be made 

6 and served before the expiration of the notice period provided for 

7 in said contract. Should the board of education fail to comply 

8 therewith, then said notice of termination shall be invalid and of 

9 no force and effect and the employment of the teaching staff member 

10	 shall continue as if such notice had not been given.]­

1 -[9.]- "[·5.·]" "6." This act shall take effect September 1, 

2 ."[1970]" "1971··. 
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SENATE "A.1IEND~IENTS '1'0 

SENATE, No. 470 
.. --~-----------

[SECOND OFFICIAL COpy REl'lUNT] 

STATE OF NEW JERSEY 

ADOPTED NOVEMBER 15, 1971 

.\mend-page 1, section 1, lines 1to 6, omit in its entirety.
 

Amend page 1, section 2, line 1, delete" 2", insert "1".
 

..Amend p.age 2, section 3, line 1, delete" 3", insert" 2".
 

Amend page 2, section 3, lines 2 and 3, after "member", delete "the
 

.>,"nluations set forth in section 1 of this act and". 

AIIlCndpage 2, section 4, line 1, delete" 4", insert" 3". 

..\ illellU page 2, section 5, line 1, delete";)", insert" 4". 

Amend page 2, section 6, line 1, delete" 6", insert":>". 

AlIlcllllpage 2, section G, line 2, delete "1971", insert "1972". 
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ji'ISCAL NOTE.TQ_ 

SENATE, No.470 

-STATE OF NEW JERSEY
 

DATED: APRIL 2, 1970 

Senate Bill No. 470 provides procedures for governing the ohserva­

tion, evaluation and nonrenewal of contracts of nontenur(' teachers; 

effective September 1, ~970. 

The Department of Education stat('s that such an evaluation should 

-be conducted through existing persolllll'l, and that, therefore, no addi­

tional expenditure should be required. 

In compliance with written request received, there is Lbreby ,-\,,10­

mitted a fiscal estimate for the above bill, pursuant to P. L. 1962, c. 27. 



::>TAll:. Ul- NEW ..JERoI:.Y 

EXECUTIVE DEPARTM ENT 

November 15. 1971 

SENATE BILL NO. 470 

~'4 Senate: 

-Pursuant to Article V, Section I, Paragraph l4(b) of the Constitution,· 
- ._ - - • • __ - - -" .. -- _>: - - __• - .• - - 0"~. ~, __~_ 

. ­
\ ,~",lthreturn Senate- Bill No. 470, with my objections, for: reconsideration. 

Senate Bill No. 470 provides for the ~bservation and evaluation of 

"":1'6ure-teachers by a board of education at least twice each year. In 

..HiCl00, the proposal would require a board of education to notify non- . 

I!lott teachers by April 30 as to whether they will be re-employed for the 

,:: "",log school year. 

It is important that those teachers who will not be. re-empl?yed be" 

. '~:l adequate time to make application for other positions. The April 30 .. 

"~ltlcation date is certainly fair from the pOint of view of nontenure 

'~~lng staff members an~ docs not place an undue burden on the local board. 

I must object, however, to section 1 of the bill which mandates a 

IIlam of teacher evaluation. I do not believe that two evaluations per 

"t If are sufficient to provide the necessary information upon which a board 

1~:·.ld base its decision to grant tenure to a teacher through re-employment. 

:: ny opinion, this provision would tend to.detract from what should be, 

p.,! I believe now is, a continuing observation and evaluation of nontenure 

'·"~.onnel. 

Accordingly, I herewith return Senate Bill No. 470, with the following
 

'.I:o:ges, for your consideration:
 

1. Page 1. Section 1. Lines 1 - 6: Omit in its entirety. 

2. Page 1, Section 2, Line 1: Delete "2" insert "I". 

3. Page 2, Section 3, Line l: Delete "3" insert "2" . 

4. Page 2, Section 3, Lines 2 and 3: After "member" delete "the 

I, t iuations set forth in section I of this act and". 
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1 BE IT ENACTED by the Senate and General Assembly of the State .. 
2 _of New Jersey: 

1 1. Every board of education in this State shall cause each non­

2 tenure teaching staff member employed by it to be observed and 

3 evaluated at least one time in each 3 months of employment, to 

4 ~e followed by a conference between that teaching staff member 

I) :::::1 his or her sup.erior or superiors for the purpose of identifyi:::;­

6 any deficiencies, extending assistance for their correction and im­

7 proving instruction. 

12. On or before April 1 in each year, every board of education in 

2 this State shall give to each nontenure teaching staff member 

3 employed by it either 

4 a. A written offer of a contract for employment for the next 

5 succeeding year providing for at least the same terms and condi­

6 tions of employment but with such increases in salary as may be 

7 required by law or policies of the board of education, or 

8 b. A written notice that such emplo:yment ",-rill not be offered, 

9 provided that such notice will be invalid and of no force and effect 

10 if said teaching staff member has not been observed, evaluated 

11 and conferred with as required by section 1 of this act. 

1 3. Any teaching staff member who receives a notice of nonem­

2 ployment pursuant to section 2 of this article, may within 5 days 

3 thereafter, in writing, request a statement of the reasons for such 

4 nonemployment, which statement shall be given to the teaching 

5 staff member in writing ,'rithin 5 days after receipt of such request. 

1 4. Any teaching staff member who has received such notice of 

2 nonemployment and statement of reasons, shall be entitled to a 



3 hearing before the board of education, provided a written req~est 

4 therefor is received in the office of the secretary of the board of 

5 education within 5 days after receipt bythe teaching staff member 

6 of the statement of reasons. 

-1 5. The hearlng ·provided for in seclion 4 of tbis· article shall be _. _. -­ - -

·2 conducted by the board of education in accordance with rules' of . 

3 procedures established by the State Board of Education·· and ~­

4 determination as to the employment or nonemployment of said 

_. -­ . -­ .... :. ~. ~ 5 teaching staf(member fo!, !4~ I!e:x:t s':lc.9~edj~K ye~r_~~a!l p~_:mll_dQ" _ 

6 - and a copy thereof served upon the ttaching staff member .on or_ 

7_ before .May 15. The determination of the board of education made 

8 and- served within said time shall be c(;Ddusive. ._ 

16. Should any board of education fail to give to any nontenure 

2 teaching staff member either an offer of contract for employment 

3 for the next succeeding year or a notice that such employment 
:, 

4 will not be offered and upon request by the teaching staff member, 

5 a statement of reasons and a hearing, and in the event of such 

6 hearing shall fail to make and serve a copy of the determination, 

-7 all within the-tIme and in the manner provided by this article, 

8 then said board of education shall be deemed to have offered to -~-~ ­

9 - that teaching staff member continued employment for .the next 

Ie succeediY'n' sctlOol veal' npon tbp !,;!1!r]P tprm"'- and conditions but with 

11 such increases in salary as may be required by law or policies of 

12 the board of education. 

1 7. If the teaching staff member desires to accept such employ­

2 ment he shall notify the board of education of such acceptance, 

3 in writing, on or before June 1, in which event such ~mployment 

4 shall continue as provided for herein. In the absence of such notice 

5 of acceptance the provisions of this article shall no longer be ap­

_6 _plicable. 

1 8.. Any nontenure teaching staff member wbo receives a notice 

2 _that his employment will be terminated pursuant to a provision 

3 contained in said contract shall be entitled to a statement of reasons ­

4 and a hearing as provided for in sections 3, 4 and 5 of this article, 

5 except that a determination of the board of education shall be 

6 made and served before the expiration of the notice period pro­

7 vided for in said contract. Should the board of education fail to 

8 _comply there\vith, or should it have failed to observe, evaluate 

9 and confer with said teaching staff member as required by section 

10 1 of this article, then said notice of termination shall be invalid 

11 and of no force and effect and the employment of the teaching staff 

,12 member shall contillue as if such notice had not been given. 

1 9. This act shall take effect September 1, 1968. 
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STA.TEMENT 

This bill would provide reasonable procedures governing the 

observation, evaluation, and nonrenewal of contract of nontenure 

teachers. 

It 'provides that any nontenure teaching staff member under 

contract for the school year shall: 

1. 13e observed and evaluated at least one time in each 3 months 

of employment, to be followed by a conference with a ·superior to 

iqentify deficiencies, extend assistance,' and improve instruction j 

2. Be informed in writing by April 1 of the intention of the 

-, -'-local board of education not to offer a contract for the succeeding 

school ye~r. 

The nontenure teaching staff member shall, upon written request, 

be given the reason(s) for nonrenewal of contract and a hearing 

before the local board of education, which hearing shall be con­

clusive. 

Any notice of termination shall be invalid and employment of 

the nontenure teaching staff member shall continue if the board 

U1 t:tlu0a~iv.u :~::u :~ ":':'_::..l~~J- -~it'" the provisions concerning obser­

vation, evaluation, notification of nonrenewal of contract, requests 

for reasons in writing, and a hearing. 



ASSEMBjJY COMMIT1'EE AMEND1JERTS TO 

ASSEMBLY, No. 169 

STATE OF NEW JERSEY 
• 

ADOPTED JUNE 17,1968 

Amend page 1, section 1, line 3, delete "one time in ~acl~ 3 :months 

of employment", insert therefor "twice in each school year". 

Amend page 1, section 2, line 1, delete" April 1", and insert"April ; :~':?':;:~":~~~:;"'~":";:":';""':~'~'-"-";'-:':'" . 
. .. _. ­

30". 
~. 

- Amend page 1, section2, line 3, delete "employed by it either", and 

insert the following: "continuously employed by it since the preceding 

S~ptember 30 either' '. 

Amend page 1, section 2, line 8, delete ",", insert"." 

Amend page 1, section 2, lines 9, 10, 11, delete lines 9, 10 and 11 in 

their entirety. 

Amend page 1,'section 4, line 2, delete"," after the word" reasons", 

and insert the following: .' ~and who has been employed, or if said 

employment were contiuued to April 30 would be employed, in the 

district for the equivalent of more than 1 academic year". 

Amend page 2, s.ection 5, line 7, delete "May 15", and insert "May 

31". 

Amend page 2, section 8, lines 8, 9, 10, delete" or should it have failed 

to observe, evaluate and confer with said teaching staff member as 

required by section 1 of this article,". 
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STATE OF NEW JERSEY
 
• 

INTRODUCED JANUARY 29, 1968 

By Assemblymen CAPUTO, .F'lO.l:t:hl, H~H.J1VIANN,&ELECKY 

and HIRKALA . - _. - - - - -- ~ - - - . - ­

Il,eferred to Committee on Education 

C-AN ACT concerning education and providing. for continued employ­

ment of nontenure teaching staff members and supplementing 

Title 18A of the New Jersey Statutes. 
'c .• 

1. BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Every board of education in this State shall cause each non­

. 2	 tenure teaching staff member employed by it to be observed and 

3 evaluated at least "'[one time in each 3 months of employmenlr­

4 ·twice in each school year"', to be followed by a conference between 

6 for the purpose of identifying any deficiencies, extending ~ssist­

7 ance for their correction and improving instruction. 

1 2. On or before April "[1]* *30* in eacb year, every board of 

2 education in this State shall give to each nontenure teaching staff 

3 member "'[employed by it either]" ·continuously employed by it 

3A since the precedill,g September 30 either" 

4 a. A written offer of a contract for employment for the next 

5 succeeding year providing for at least the same terms and condi­

6 tions of employment but with such increases in salary as may be 

7 required by law or policies of the board of education, or 

8 b. A written notice that such employment will not ba offered*[, 

. 9 provided that such notice will be invalid and of no force and effect 

10 if said teaching staff member has not been observed, evaluated 

. 11 and conferred with as required by section 1 of this act]·, 

1 3. Any teaching staff member who receives a notice of noneIil­

2 ployment pursuant to section 2 of this article, may within 5 days 

:J thereafter, in writing, request a statement of the reasons for such 

4. nonemployment, which statement sllall be given to the teaching 

ExPLANATION-Mailer enclosed in bold·faeed brackets [thus] in the above bill 
is nol enacted lind is intended to be omitted in the law. 
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staff momber in writing within 5 days after receipt of such request. 

4. Any teaching staff member who has received such notice of 

nonemplo~-nlent-and statement of reasons+[,]* *.a-1id UJho has been 

employed, or if said employment were continited to April 30'wo/:!-ld­

be emplo!/ed, in the district for the equivalent oj-more than 1 aco­

demic year<:' shall he entitled to :l beflTing before the board of edu- . 

catiori, pro:ided a written request therefor is received in the office 

of the secretary ~f - the -b~a~,(i ~f -educatlon .\vitEili 5i:laysllfter: - -- ­

receipt by the teaching staff member of the statement of·reasons. 

- 5. The hearing provided Jor in secti,?~ 4 of this article shall be 

coriduct~d by the board of education i; accordallce\v·ith rules of 

procedures established by the State Board of Education and a· 

determination as to the employment or nonemployment of said 

teaching staff member for the next succeeding year shall be made 

and a copy thereof served upon the teaching staff member on or 

before May ·[151' *31·, The determination Of the board of edu­

cation macte-and served within said time shall· be conelm:ive. 

6. Should any board of education fail to give to any nontenure 
. . 

teaching staff member either an offer of contract for employment-

for the lltAt succccG.::"g 3T':'~ f' OJ' s. noti~1' tl,at such employment 

will not be offered and upon request by the teaching staff member, 

a statement of reasons and a hearing, and in the event of such 

hearing shall fail to make and serve a copy of the determination, 

all within the time and in the manner provided by this article, 

then said board of education shall be deemed to have offered to 

that teaching staff member continued employment for the next 

succeeding school year upon the same terms and conditions but with 

such increases in salary as may be required by law or policies of 

the board of education, 

7. If the teaching staff member desires to accept such employ­

ment he shall notify the board of education of such acceptance, 

in writing, on or before June 1, in which event such employment 

shall continue as provided for herein. In the absence of such notice 

of acceptance the provisions of this article shall no longer be ap­

plicable. 

8. Any nontenure teaching staff member who receIves a notice 

that his employment will be terminated pursuant to a provision 

contained in said contract shall be entitled to a statement of reasons 

and a hearing as provided for in sections 3, 4 and 5 of this article, 

except that a determination of the board of education shall be 

made and served before the expiration of the notice period pro­

vided for in said contract. Should the board of education fail to 
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3 

and confer with said teaching stuff member as required by section 

1 pf this article,r then said notice of termination shall be invalid 

and of no force and effect and the employment of the teaching staff 

:_ mem1>er s_hall co~inue as if such notice had not been given. 

9. This act shall take effect- September 1, 1968. 
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UNTENUREDTEACHER 

By IRVING C. EVERS* 

With'the ever increasing recognition of the rights ot' teache-rsro 
engage in collective negotiations, the status of the untenured 
teacher becomes one of increasing importance and interest. .. Ii 
cannot be ignored and unless it is clearly understood, It poses "Ie!':' 
serious' problems for the school administrator and for Boards of 
Education generally. '. ;:-c'~: ;~~.-:-;.'::,':t"f.::';'-:'::<';-\~,~. 

If, during the course of my discussion today, there appears to be 
heavy emphasis on New Jersey rulings, I trust you will under­
stand that a~ a New Jersey attorney representing some 10 boards 
of education, my heavie'it exposure has been to New Jersey rulings. 
This is not to suggest, however, that in the course of this presenta­
tion that rulings in other jurisdictions will be overlooked. They 
will not. When discussing general legal principles, however, it is 
well to bear in mind that with the Courts and administrative agen­
cies of fifty states, interpreting the laws of each state, determina­
tions may and do vary from state to state and to eliminate any 
doubts, it would be advisable to consult counsel m th~ ::;tdc or 
states where a ruling is being sought for an opinion as to the law 
applicable in the State in question. 

Before discussing the legal rights of the untenured teacher, it 
might be well to consider very briefly just what tenure is. 

Tenure is a status, not a contractual right. It is subject to legis­
lative change at any time, and may be contractually negotiated be­
tween teacher and local board, subject to law.1 It is a legislative 
status provided as a public policy for the good order of the public 
school system and the welfare of its pupils. Its objectives are to 
protect competent and qualified professional staff members in the 
security of their positions during good behavior, and to protect 
them against removal for "unfounded, flimsy, or political reasons." 

·New Jersey Chairman. NOLPE; President New Jersey Association of School Attorneys.
 
IPhe1ps v. Board of Education of the Township of West New York. 57 S.C!. 483.300
 

U.S. 310. 8IL. Ed. 674 (1957); Laba v. Board of Education of Newark. 23. N.J. 364 
(N.J. Sup. Ct. 1957): Eltowich v. Bayonne Board of Education, 1967 New Jersey School 
bw Decisions 86 (N.J. State Board of Education.) 
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I ts protection is not a personal privilege which is ;;dlj'~";­
- or abuse.2 

"l'olkeli ... ,­
The time which an employee must serve before <lNptiri.!'o;.tl'!'.'--'"""---- __ .c .••__ 

necessarily varies from State to State and tbe ~~~}_·~t':::·:~~:_:.-~._,;.. -.~_ .. ,._...__.__- --, 
ing the services of a tenure emphJyee also varies. In New Jersey, The fil" 
for example, it is provided that enumerated teaching staff n'(,f'!- r~:d ion h 

bel'S acquire tenure after employmc:ilt iii H.. .:o .);.~;, ;,;, \ ) '''' __ ., ••..~ ,.<0 

consecutive calendar years, or any short'er period which may be _by rl'l1 ... lttl 

fixed by the employing board for such purpose, or (b) three 1"()1l- _, ' I o;lIhlllit : 
secutiv~ academic years together with employm:~nj [.(·mi;~~~:?:;··,'::":';'.~'\~" -1.·,;:--,.. . 

ning of the next succeeding academic year, or (c) the equivalent IIp.!or'ill 
of more than three academic years within a period of any four " ploynll'1I1. 
academic years. Where tenure has been attained, a tenured indi- it l>ehoO\ 
vidual cannot be dismissed or reduced in compensation except for not find I 

inefficiency, or conduct unbecoming such a teaching staff member fllilurl' I" 

or other just cause and the in the manner prescribed in the Tenure IIrc empl, 
Employees Hearing Law.3 ' \\'ith Ill! I 

Plo)'ee" t,
With the rights of tenure employees being protected by Tenure cxcluo;illll 

laws, attention must necessarily be directed to the rights, if any, with rdCl 
of the untenured employee particularly in the light of the various 
statutes providing for collective negotiations or cullective b;:guiiL­

& "111 (I j~"ing. It would serve no purpose to attempt to analyze the Jaws ot 
unlellllr"!all 50 states relative to the subJect matter of collective negotiatiom. 

They va~y- considerably. California, Connecticut, :Minnesota. If. tl1\:) 
Nebraska, Oregon. Rhode Island and -Washington all have separate "Oil. or f,· 
statutes covering collective bargaining with teachers. Other states of h(la r' i, 
provide for collectivE' bargaining , ...,ith public employees generally. ('ry~tal , .. 
New Jersey, for example, provides for "collective negotiations" 1t"ldin: . 
between all public employers and their employees on terms anel hoard, .I~ 

conditions of employment.4 The Commonwealth of Massachu­ IH'Y. ,h,­
setts, for example, in its laws dealing with collective bargaining nil'. lIur 

by State employees provides that such employees have the rig-ht to Ill".. t It' 
form and join vocational or labor organizations and to present pro­ f 1111 \' II \' 

posals relative to salaries and other conditions of employment Wid,
through representatives of their own choosing.5 Massachusetts 

('III dl.,'
State employees have the right to bargain collectively. cli ..mi, .. 

'1\1},j,.,,: 

2]\[atter of Tenure Hearing of Joseph A ;\Iaratea, 1966 New Jersey School Law De· 
cisions. 77. 10;; Commi.<sioner of Education Decision; affirmed by State Board of Edu· -r.! .. 
cation 1966. NJ.5.L.D. 106; aff'd. hy New Jersey Superior Court, Appellate Division. I'.h., " 
1967 NJ.S.L.D. 351 (1967l. .. ! .... J ' 

:IN. J. R.S. 18A ;28·5 ~ 18A :6·10 et seq. "." I
4Ch. 303 P.L. 191i8-69; NJ.R_S.34: 1.3A·1 et seq. /.'1, , " 
;;Ch. 149 General Laws, Sections li8D and 178F. 
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:t to waiver vVhile some persons may attempt to argue that there is a distinc­
tion between engaging in "collective bargaining" as opposed to 
"collective negotiations," I submit that this is a distinction without 

ring tenure a difference.
I ferminat-"
 
"ew Jersey, The fascinating questiun which presents itself is: "With the obli­

,taff mem­ gation to either engage in collective bargaining or collective nego­

I) for three tiations, docs the untenured employee gain a status akin to tenure 
?h may be by reason of the obligations to bargain or negotiate collectively?" 
three con­ I submit that unless extreme care is taken in connection with col­
the begin~ lective negotiations, untenured employees could conceivably wind 
equivalent up, for all practical purposes, with tenure from the date of em­

: an-y four ·ployment. This possibility is not as far fetched as it may seem and 
lUred indi­ it behooves administrators to make certain that their Boards do 
except for not find themselves with albatrosses around their necks because of 
ff member failure to properly safeguard their positions. Untenured teachers 
the Tenure "~re employees and if a statute calling for collective bargaining 

with all employees does not expressly exclude probationary em­
ployees" {and I believe that most statutes do not provide for such

by Tenure exclusion} hoards must be certain not to bargain away their rights
ts, if any, with reference to the untenured individual.
he vnrlvus 
e bargain-­ It em";. b;:: ;,~.~; ,,2. L~thcr persuasively {subject to exception which 
Ie laws of I will discuss shortly} that a board of education may discharge an 
'go tia tions. " untenured employee for any reason or for no reason at all.6 

Hinnesota, If, then, an untenured employee can be discharged for any rea­
e separate son, or for no reason at all, why the concern about the possibility
ther s tates of boards bargaining away their rights? The answers become 
generally. crystal clear ill the light of some very recent discussions clear:J-y
~oj iations" holding that what were formerly regarded as sacrosanct rights of 
tenus and boards are no longer sacrosanct. I might say that as a Board attor­
\ras5achu­ ney, the decisions which I will call to your attention do not bother 
Jargaining me, nor do T entertain any serious disagreements with respect to 
rIC right to most of them. My concern is that administrators and Boards be
('sent pro­ fully aware of the~ and that they act accordingly.
lplovment 
'ad;Ilset ts With specific laws guaranteeing certain rights, it is quite appar­

ent that a general statement that a probationary employee may be 
dismissed for any reason or for no reason at all must necessarily be 
subject to the express provisions of other laws. This means, for 

.,' l.aw De. 
. ,"" of Edu· 

j!," Division, 6Edmund v. Bd. of Ed. of the Shore Regional H.5. Dis!. Dec. of N.J. Commissioner of 

, 
.. 

I
, 

Education 2·21-69; Ruch v. Bd. of Ed. of Greater Egg Harbor Regional H.S. Dist. Dec. 
of N.J. Commis:;ioner of Education 1/29/68, A.F. of Teachers, Local 1713 AFL·CIO v. 
San Lorenzo Unified School Disl. 61 L.c. P52154 (C.C.H.): (Cal.Ct. of Appeals 9-16· 
69) ; Helsby v. Bd. of Ed. 60 1.C. P·52,135 (N.Y. Sup. Ct. 6.11·69). 
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example, a~nGng other h.Y- s, 1aw~ p, p~·t;;.sly bU:lrantcLing the right:;; 
of public employees to engage in collective bargaining or collective 

.negotiations. --- -. - ... - - _.' -' 

The United States District Court for the southern District of 
Indiana has ruled that the right of teachers to associate together 
through a chosen representative for the pUfjA.,e 01 Hcgotiatirtg on 
an equal basis with their employer with respect to their economic .­
and professional interests is a federally protected right and privi. 
lege and that to deny su~h rights is to deny the J ighls of free 
speech, association, petition, equal protection and due process of 
law guaranteed by the First and Fourteenth Amendments to the 
Constitution of the United States.7 

Where a school board dismissed one teacher and refused to hire 
a second because of their association with a union, the employees 
were deprived of their rights of association under the First and 
Fourteenth Amendments to the U. S. Constitution in violation of 
the Civil Rights Act of 18,1. The First Amendment confers' the 
right to form and join a labor union, and the Civil Rights Act gives 
the employees a remedy if their contracts were not renewed be­
cause of thp exercise of those right", P~'en though they did noi have 
tenu~.:.~ 

I t is firmly established that those in charge of public school sys­
tems may not constitutionally discriminate against teachers for 
racial reasons.9 

My esteemed fellow panelist, Mr. Freedman, established the 
principle that a teacher may not be denied due process by being 
summarily dismissed because of the wearing of a bcard and 1 will 
leave to him the discussion of the case of Lucia v. Duggan.1o While 
the trial judge in that case would not pass upon the constitutional 
right of a teacher to wear a beard, a United States District Court 
in Florida has held that the wearing of a beard by a teacher is a 
constitutionally protected liberty under the due process clause of 
the Fourteenth Amendment to the Constitution of the United 
States.ll 

7Indianapolis Education Assn. v. Lewallen, 60 L.c. PI0,198 (C.C.H.) (June 19, 1969). 
8~rcLaughlin v. Tilendis, 59 L.C.P13,219 (C.C.A. 7th Cir. 1968): American Federation 

of State, County and Municipal Employees AFL·CIO v. Woodward. 59 LC P13.213 (CCA 
8th Cir. 1969); Cf. Orr v. Thorp. 38 L.W. 23134 \U.S.D.C.S. Fla. 12·10·69). 

!iMcBeth v. Board of Education of the Dealls Bluff School Dist. No. I, 61 L.c.P. 9~B 
(ec.H.) U.S.D.C.E.D. of Ark, Western Div. 6·20·69). 

1°61 L.c. P 9330 (C.C.H.) W's.D.C.D.Mass. 8·26·69). 
llBraxton v. Bd. of Public Imtruction of Duval County, 61 L.c. P 9362 (C.C.H.) (U. 

S.D.C. Middle Dis!. of Fla.Jacksonville Division, 6·6·69). 
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I THE LEGAL RIGHTS OF NONTENURED TEACHERS 107 

It is thus obvious that if the true reasons for the dismissal of 
teachers not under tenure or the failure to rcnew contracts of such 
teachers are solely the exercise by such teac}Ier of either constitu­
tionally or statutorily guaranteed rights, then such teachers are en­
titled to be reinstated to their positions. 

The Commissioner of Education .of the State o~ New Jersey hps 
ruled that he lacks jurisdiction to hear a claim that a teacher has 
been discriminated against. Such a charge, he has ruled, shouldr be processed under New Jersey's Civil Rights Act.12 

f 
New Jersey's Public Employees Relations Commission (PERC) 

has ruled that it has jurisdiction to hear a charge that an un­
tenured teacher was denied reemployment because of alleged 
union activity in violation of State law.13

f 
i New York has had some interesting rulings in connection with
t,	 the courses of action open to an employee where discrimination isj 

alleged as the reason either for the failure to renew a contract or 
for dismissal. In one case it was held (prior to an amendment to 
the Taylor law) that the Public Employees Fair Employment ActI.	 did not repeal the provisions of the state education law that the 
appointment of .'1. s('hool +cachc; who did not have tenure may be ,	 terminated by a board of education. Thus the P.E.R.B. had no 
statutory power to hold hearings and to reinstate the teacher.14 

• However, upon an amendment being enacted to the Taylor Law 
giving to P.E.R.B. the exclusive non-delegable jurisdiction over 
cases involving improper labor practices, it v.ras held that state 
courts do not have jurisdiction over a charge of a public employ­
er's unfair labor practices.l~ 

While I have always advised the boards of education I represent 
not to give reasons for the failure to renew the contracts of non­
tenure employees, it must be apparent from a consideration of the 
cases I have already discussed that boards must be prepared to 
establish that in any event, the failure to renew the contracts of 
untenured teachers was not due to discriminatory reasons. In 
effect, it seems that such teachers may be able to force the giving 

12Edmond v. Bd. of Ed. of the Shore Regional High School District. Dec. of N.J. 
Commissioner of Education. 2·21·69. 

13Maller of West Deptford Twp. Bd. of Ed. and Caroline L. Ford. P.E.R.C. No. 26, 
11·21·69; Cf. Burlington County Evergreen Park Mental Hospital and Dorothy Cooper, 
P.E-R.C. No. 14, 9·19·69. 

HHelsby v. Bd. of Education. 60 L.c. P 52135 fC.C.H.) N.Y. Sup. Ct. 6·11·69), . 15Carnegie v. N.Y.C. Transit Authority, 61 L.c. P 52,179 (C.C.H.) (N.Y. Sup. Ct. 11·6· 

I 69). 
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of reasons by alleging discrimination either by reasons of race, for the pm: 
religion, or union activity. '., ... - .... - '. _. -- .~-" ..".- . '.. 

Boards should be extremely careful in negotiatin'g Agreeill.e~t~·~-~··"-~"·~··~(b)~b"iJ.-~;: 
with their teachers to try and exclude from the grievance pro- tract of emp 
cedure altogether any matters dealing with the !9.~h~~ +~ '~n~~.;. . L._<o'h" 

the contract of a non-tenure teacher. In aU contracts which 1 nave IUcreases H, 

negotiated I have insisted upon the following language immediately hoard of ed 1 

after the 'definition of the term "grievance":·"c~::~..~~::,;,:~,~·,<,...c/~;"=;-,,,~~-, "":~"~<': ~ "j' , 
(cl ..:1. \\~,; 

"The term 'grievance' and the procedure relative thereto shall	 If' h a teac" 
not be deemed applicable in the case of the failure or refusal of the he may, Wtl 

board to renew the contract of a non-tenure employee." of reason, 

Failure to insist on such language or language similar to it could, given him \. 
in my opinion, give a non-tenure employee the rlght to file a The bill !
grievance upon the grounds that the failure or refusal to renew the fore the lr,
contract was arbitrary, capricious, or unreasonable. In the event the office p;
of such a finding the board might find that the employee, for all by the tear: 
practical purposes, had tenure. No board should permit itself to 
be placed in such a position. After th,' 

lnent or 111" 
While considering the legal rights of tLe untenurd :c.:lchcr, .~ --upon the I',

might indeed be appropriate to comider what additional rights terminatillil 
those teache'rs are seeking to acquire. I

• time is dec [ 
Teachers will insist that fair play dictates that they should have Failure ! 

the right to a hearing in cases where a contract is not to be re­ c· an offer ,,; 
newed. The request for "fair play," while intended to tug at the that such I 

heart strings, may in reality be a plea for immediate tenure. Any­ teaching " 
one who has ever tried to get rid of a tenure employee knows what in the e\Tn 
headaches are involved. I see no point in inviting Excedrin head­ the detern: 
ache No. 251. in the Bili. 

teaehill~ -:.The New Jersey Education Association which, in my opInIOn, 
cecdin~ -, ' has the most powerful lobby in the Garden State, has for some 
such inn'time now been attempting to get a bill through the New Jersey 
the board·Legislature which has been captioned "An Act concerning educa­

tion and providing for continued employment of nontenure teach­ If the I"~ 
ing staff members and supplementing Title 18A of the New Jersey he shull ;:
Statutes."16 ing. Oil •f 

This Bill would require the following: .	 continll l ' " 

acceptull\
(a) The observation and evaluation of each non-tenure teaching 

staff member at least twice a year, to be followed by a conference Any 11' 

that hi~ ;
16Assembly Bill No, 238, 1969 Session, New Jersey Legislature. 

I 
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for the purpose of identifying any deficiencies, extending assist­
ance for their correction and improving instruction. 

(b) On or before April 30 of each year a written offer of a con­
tract Qf employment for the next succeeding year providing for at 
least the same terms and conditions of employment but with such 
increases in salary as may be required by law or policies of the 
board of education; or 

-(c) A written notice that such employment will not be offered. 

If a teaching staff member receives a notice of non-employment 
he may, within '5 days thereafter, in writing, request a statement 
of reasons for such non-employment, which statement shall be 
given him within '5 days of such request. 

The bill provides that an employee is entitled to a hearing be­
fore the hoard provided a written request therefor is received in 
the office of the secretary of the board within '5 days after receipt 
by the teaching staff member of the statement of reasons. 

After the hearing is conducted a determination of the employ­
l'Tlf'n/ or non-emphy~ent shall be made and a copy thereof served 
UPVll iLe ~~u.':':l:l.g ;;bff member on or before May 31st. The de­
termination of the board of education made and served within said 
time is declared to be conclusive. 

Failure to give to any non-tenure teaching staff member either 
an offer of employment for the next succeeding year or a notice 
that such employment will not be offered und upon request by the 
teaching stuff member a statement of reasons and a hearing, and 
in the event of such hearing shall fail to make and serve a copy of 
the determination, all within the time and in the manner provided 
in the Bill, then the board shall be deemed to have offered to the 
teaching staff member continued employment for the next suc­
ceeding school year upon the same terms and conditions but with 
such increases in salary as may be required by law or policies of 
the board of education. 

If the teaching staff member desires to accept such employment 
he shall notify the board of education of such acceptance in writ­
ing, on or before June 1, in which event such employment shall 
continue as provided in the Bill. In the absence of such notice of 
acceptance, the provisions of this article are no longer applicable. 

Any non-tenure teaching staff member who receives a notice 
that his employment will be terminated pursuant to a provision 
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contained in a contract shall be entitlea to a statement of reasons­
- ~cw YCol

and a hearing as provided in the Bill except that a determination 
l'omplett:of th·~ board of Cd~;CL;ti."H,h<L~~ ~e mac.:k ;Hlt~ "ervect hefore the ex­

piration of the notice provided for in the contrac~:ShOl~ld thc_ bpi!rd -.----lnone 
of education fail -to comply therev,;ith, thell Hie notice of iermina­ trict and 
iion is invalid and of no force and effect and the employment of _ providin 
the -teaching staff member shall continue as if such notice had not traci det 
been given. mterprL"! 

con tract.It does not require any great imagination to determine who were 
of tcrtn i among the principal sponsors of the above described Bill. Of six 
prOYl<;H',

sponsors, the first named on the Bill is li~t~d uS an cducalot' in tht' 
mination

Newark public schools, a member of the N.J.E.A. and the Newark 
then lll.iH

Teachers Association. The second named sponsor is listed as a 
tract rc\school teacher in the Newark school system, and a member of St. 
The Boa

Thomas Acquinas Teaching GuildP The Bill in question was re­ outside 1
ferred to the Education Committee where it remained interred. the cont 

I suppose that the teachers will argue that since the Bill ex~ - teacher. 
pressly provides 1niif after the hearing is held the determination Rreme C 
of the board of education is conclusive, therefore there should be lenge in 
no concern about a fear of immediate tenure. docs nO! 

ing the'
As an attorney. I must say that in all ci:llldor I do L-"leed fear the 

possihility of a, rletcrminnti'1n +1)-" c'~'::'lc! c~<u:!} ,"""ull in tenure be­ Tneon 
fore the time set in New Jersey's tenure laws. I believe that not­ once 11 

withstanding the provisions of the Bill there is nothing to stop a tration. 
tcacher from claiming that a board was capricious, arbitrary, or which j.;; 

unreasonable in its determination and thus drag boards through Where, 
the courts with the possibilities of rulings sustaining the teachers' or intcq 
positions emanating from the Courts. contrac! 

prcsum;
Although the N.J.E.A. was not successful in getting its Bill cedllral 

through the legislature, it most certainly has not given up the idea 
I antiat all. In 1969 it recommended to its affiliates that they seek to 

rocnl--.have included in contracts negotiated with Boards a so-called "Fair 
the ri;::lDismissal Procerlure" which procedure incorporated virtually 
her ofevery provision of the Bill which could not be passed in the Legis­
bar~nirlature. Needless to say, I have urged the Boards I represent to 

avoid this procedure as they would the plague. 

I have commented previously on the advisability of boards ex­
l' \ __."

cluding from the grievance procedure claims dealing with the 
LCI'_ ~­

failure or refusal to renew the contracts of non-tenure teachers. ~p"(,';jl -I 
1:'c. .." 

~ulliun.
lTNew Jersey Legislative Index, Jan. 13, 1970 P. 17. OnonJ.I; 
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THE LEGAL RIGHTS OF NONTENURED TEACHERS 111 

\'l'W York has a most intcresting decision which points out the 
complete desirability of heeding this admonition. 

(n one case, there was a contract in effect between a school dis­
trict and a teachers' association. The confract contained a clause 
providing for the submission of grievances to arbitration. The con­
tract defilied the term "grievance" as a claim which involves the 
interpretation and application and provisions of the terms of this 
contract. The contract also included a provision for giving notice 
or termination of employment to a non-tenure employee which 
provision required notice to be given by March 1st. Notice of ter­
mination was given to a teacher on May 1, 1969 and a demand was 
i1tCll made for arbitration on the ground that the article of the con­
trl;ct requiring notice to be given by March 1st had been violated. 
The Board resisted arbitration on the ground that the matter was 
lJutside the scope of the grievance procedure under a provision of 
the. contract which provided that in the case of a non-tenure 
teacher, termination shall not be grievable. The New York Su­
preme Court held that "while a non-tenure teacher may not chal­
lenge in arbitration grounds for termination of employment, that 
does not mean that a non-tenure teacher is barred from challeng­
ir~g the "procedure" used in terminating employment,18 

Tn connection with this question it should be kept in mind that 
once a _valid agreement has been entered into providing for arbi­
tration, any controversy arising between the parties to the contract 
which is within compass of those provisions must go to arbitration. 
Where an issue involved in a contract is solely one of construction 
or interpretation, it is for arbitrators to decide the meaning of the 
contract. Labor disputes under collective bargaining contracts are 
presumptively arbitrable and it is for arbitrators to determine pro- ­
cedural and substantive issues of arbitrability.19 

I anticipate that as time passes there will be numerous argu­
ments, determinations and requests for broader consideration of 
the rights of the untenured teacher. 'With the ever increasing num­
her of jurisdictions requiring collective negotiations or collective 
bargaining between public employers and public employees, per-

l~Associated Teachers (If Huntington v. Bd. of Ed. Union Free Sc.hool Dist. No.3. 61 
L.c.P. 52,193 (C.C.H.) 162 N.Y.L.J. Aug. 12, 1%9 (P. 12) (N.Y. Sup, Ct., Suffolk Co., 
~pecial Term, Part I). 

° 1!:Central School Dist. No. 1 of the Towns of De Witt, et al. Onondaga County and 
Sulll\oan, l\ladison County v. Litz, 304 N.Y.S. 2d. 372 (N.Y. Sup. Ct., Special Term, 
Onondaga Co. 10·16·69). 
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haps there may be a hue and cry by Boards for the elimination of 
tenure altogether. I feel that a good case can now be made out 
for the elimination of it in those states where collective bargainin rr 

or collectivc negoti<ltions is a must. Until such time, however, as '" 
tenure is abolished, I urge extreme caution in negotiations and 
Jervently hope that not too many boards will give away the store 
insofar as the untenured employee is c0ncerned. 
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Editor's Note: For more recent cases on this matter see .Tustin v. Orr, Civil Action 70­
163, U.S. District Court, Southern District of 'Ohio, Eastern Division which supports LuCIo 
v. Duggan, and DeCanio v. School Committee of Boston, 260 NE 2d 676 (Massachu""II" 
1970) and Thaw v. Board of Public Instruction of Dade County, Florida, U.S.C.A. Cau·r 

No. 29488 on appeal from the U. S. District Court for the Southern District of Flon,b. 
dated September 22, 1970, which reaches the opposite conclusion on similar factual SllU' 

ations. 
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STATE ·OF NEW JERSEY
 

fNTRODUCED MARCH 9, 1972
 

By Senators AZ.z.OLI~A, DUMONT, rl'AN.z.MAX,GIUL,IAXO,
 

BROWN, TNRNER, SCHLUTER, PARKER andlVIcGAHN 

Referred to Committee 011 Education 

Ax ACT to am0nd and supplement·· An act concPl"lling education 

and providing for continued employment of nontenure teaching 

staff memhers and sllpplf'menting Title 18A of the New .Tersey 

Statntes," approved FehruaI';I' 10, 1972 (P. L. 1971, c. 436.) 

1 BE IT ENACTED by the Senat!:: and General Assembly of the 8tatp 

2 of New Jersey: 

1 1. Every board of education in this State shall cause each non­

2 tenure teaching staff memher employed by it to be observed and 

:1 evaluated at least twice in each school year, to be followed by a 

4 conference between that teaching staff member and his or her 

;) superior or superiors for the purpose of identifying any deficien­

() cies, extending assistance for their correction and improving 

i instruction. 

1 2. Section 2 of P. L. 1971, c. 43G (C. 18A :27-11) is amended to 

2 read as follows: 

~~ 2. Should any board of education fail to give to any nontenure 

4 teaching staff member the evaluations set forth in section 1 of this 

5 wmendatory and 8upplementar'y act (md either an offer of contract 

6 for employment for the next succeeding year or a notice that such 

7 employment will not be offered all within the time and in the manner 

8 provided by this act, then said board of education shall be deemed 

9 to have offered to that teaching staff member continued employ­

10 ment for the next succeeding school year upon the same terms and 

11 conditions but with such increases in salary as may be required 

12 by law or policies of the board of education. 

1 2. This act shall take effect September 1, 1972. 
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SENATE COMMITTEE AMENDMENT TO 

SENATE, No. 719 
• 

STATE OF NEW JERSEY
 

ADOPTFJD MAHeR 23, 1972 

Amend page J, section 1, line 3, afte)' "at least", omit "twice", and 

insert" fonr times". 
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SENATE, No. 719 

STATE OF NEW JERSEY
 
• 

INT'RODUCED MARCH 9, 1972 

By Senators AZZOLINA, DUMONT, TANZMAN, GIULIANO, 

BROvVN, TURNER, SCHLUTER, PARKER and McGAHN 

Referred to Committee on Education 

AN ACT to amend and supplement" An act concerning education 

and providing for continued employment of nontenure teaching 

staff members and supplementing Title 18A of the New .Jersey 

Statutes," approved February 10, 1972 (P. L. 1971, c. 436.) 

1 BE IT ENACTED by the Senl1.te and General Assembly of the State 

2 of New Jersey: 

1 1. Every board of education in this State shall cause each non­

2 tenure teaching staff member employed by it tOI be observed and 

3 evaluated at least *[twice]*:'four tirnes~ in each school year, to be 

4 followed by a conference between that teaching staff member and 

5 his or her superior or superiors for the purpose of identifying any 

6 deficiencies, extending assistance for their correction and improv­

7 ing instruction. 

1 2. Section 2 of P. L. 1971, c. 436 (C. 18A:27-11) is amended to 

2 read as follows: 

3 2. Should any board of education fail to give to any nontenure 

4 teaching staff member the evaluations set forth in section 1 of this 

5 a/mendatory and supplementary a.ct a.nd either an offer of contract 

6 for employment for the next succeeding year or a notice that such 

7 employment will not be offered all within the time and in the manner 

8 provided by this act, then said board of education shall be deemed 

9 to have offered to that teaching staff member continued employ­

10 ment for the next succeeding school year upon the same terms and 

11 conditions but with such increases in salary as may he required 

12 by law or policies of the board of education. 

1 2. This act shall take effect September 1, 1972. 
EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 

is not enacted and is intended to be omitted in the law. 
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