.5 /;?/7’.‘ =0 , I A2, {3

LEGISLATIVE HISTORY OF R.S. 18A:27-10, 11, 12, 13 R
(Continuation and Termination of Non~tenure Employment; excludégJ
Teachers at Community Colleges) b

-
.".

[
2

Previous bills:

B
P

2169, 1968 (ccpy enclosed) "
Passed Assembly T e
Died in Senate ' o
L
S238, 1969 (Identical to original Su70, 1970) ;; o
Died in Assembly. - '
A475, 1970 (Identical to original Su470, 1970) ilﬁ ’
K B "-’r-n

L.1971, chapter U436, Su470
Introduced January 2%, 1970 by Del Tufo, Matturri, Guiliano,

Dumont, Wallwork, Waldor and La Corte.

Statement. (copies of original bill and statement enclosed)

Passed in Senate, amended on April 2, 1970, (copy of amend-
ments enclosed).

Passed in Assembly, amended on March 8, 1971. (copy of Assembly
amendments enclosed).

Assembly amendments passed in Senate on March 15, 1971.

(2nd OCR enclosed)
Returned by Governor with conditional veto on November 15, 1971.

(copy of veto enclosed)
Amended by Senate as recommended on November 15, 1971.
(copy of amendments enclosed).
Re-enacted in Senate (27-0) on December 2, 1971.
Re-enacted in Assembly (47-0) on January 11, 1972.
Signed by Governor on February 10, 1972. (copy of 3rd OCR enc.)

Background.

1 NOLPE School Law Journal 103 (Fall 1970)
"The Legal Rights of the Un-tenured Teacher'| by

Irving C. Evers. (copy erclosed).

Further developments

$719, 1972 (Would require every non-tenure teaching staff
member to be observed and evaluated at least four times
in each school year, and if the board fails, it would
have to offer employment for the next school year).

Passed Senate.

Died in Assembly. (copy enclosed)
See newspaper clippings from New Jersey Education Vertical File--

Tazchers--Tenure. (copies enclosed.

JA/EH
Ennl,
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INTRODUCED JANUARY 29, 1970

By Senators DeLTUFO, MATTURRI, GIULIANO, DUMONT,
WALLWORK, WALDOR and LACORTE

Referred to Committee on Education

Ax Acr concerning education and providing for continued employ-

ment of nontenure teaching staff members and supplementing
Title 18A of the New Jersey Statutes.

Bz 1T ExacTED by the Senate and General Assembly of the State
of New Jersey: ,

***[1. Every board of education in this State shall cause each
nontenure teaching staff member employed by it to be observed and
evaluated at least twice in each school year, to be followed by a
conference hetween that teaching staff member and his or her
superior or superiors for the purpose of identifying any deficiencies,
extending assistance for their correction and improving instruec-
tion.J***

2. ***1.*** On or before April 30 in each year, every
board of education in this State shall give to each nontenure teach-
ing staff member continuously employed by it since the preceding
September 30 either

a. A written offer of a contract for employment for the next
succeeding year providing for at least the same terms and condi-
tions of employment but with such increases in salary as may be
required by law or policies of the board of education, or

b. A written notice that such employment will not be offered.

*[3. Any teaching staff member who receives a notice of nonem-
ployment pursuant to section 2 of this article, may within 5 days
thereafter, in writing, request a statement of the reasons for such
nonémployment, which statement shall be given to the teaching staft
member in writing within 5 days after receipt of such request.]*

*[4. Any teaching staff member who has received such notice of

nonemployment and statement of reasons and who has been em-

EXPLANATION—Matter enclosed in bold-faced brackets [thus) in the above hill
is not enacted and is intended to be omitted in the law.
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ployed, or if said employment were continued to April 30 would
be employed, in the district for the equivalent of more than 1
academic year shall be entitled to a hearing‘before the board of
education, provided a written request therefor is received in the
office of the secretary of the board of education within 5 days after
receipt by the teaching staff member of the statement of reasons.J*

*[[5. The hearing provided for in section 4 of this article shall be
conducted by the board of education in accordance with rules of
procedures established by the State Board of Education and a
determination as to the employment or nonemployment of said
teaching staff member for the next succeeding year shall be made
and a copy thereof served upon the teaching staff member on or
before May 31. The determination of the board of education made
and served within said time shall be conclusive.J*

*[6.3* ***[*3.*Y*** ***2.*** Should any board of education fail
to give to any nontenure teaching staff member ***[*the evalua-
tions set forth in section 1 of this act and*]*** either an offer of
contract for employment for the next succeeding year or a notice
that such employment will not be offered *[and upon request by the
teaching staff member, a statement of reasons and a hearing, and in
the event of such hearing shall fail to make and serve a copy of the
determination]*, all within the time and in the manner provided by
this *[article]* *act*, then said board of education shall be deemed
to have offered to that teaching staff member continued employment
for the next succeeding school year upon the same terms and condi-
tions but with such inereases in salary as may be required by law
or policies of the board of education.

*[7.] ***[*<. 1" ** ***3.*** If the teaching staff member desires
to accept such employment he shall notify the board of education of
such acceptance, in writing, on or before June 1, in which event such
employment shall continue as provided for herein. In the absence
of such notice of acceptance the provisions of this article shall no
longer be applicable.

*AKER G PHH* *2xy 25X Notwithstanding the provisions of N. J. S.
184 :64A-13 the provisions of this act shall not apply to teaching
staff employees of county colleges.**

*[8. Any nontenure teaching staff member who receives a notice
that his employment will be terminated pursuant to a provision
contained in said contract shall be entitled to a statement of reasons
and a hearing as provided for in sections 3, 4 and 5 of this article,
except that a determination of the board of education shall be made

and served before the expiration of the notice period provided for
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in said contract. Should the board of education fail to comply
therewith, then said notice of termination shall be invalid and of
no force and effect and the employment of the teaching staff member
shall continue as if such notice had not been given.]*

93" **L'5 T L6 TP ***5.4** This act shall take
effect September 1, **[19707** ***[**1971**]*** ***1972%**,
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STATE OF NEW JERSEY

INTRODUCED JANUARY 29, 1970

By Senators Der TUFO, MATTURRI, GIULIANO, DUMONT,
WALLWORK, WALDOR and LACORTE

R-eferrgd to Committec on Education

AN Act concerning education and providing for continued employ-
ment of nontenure teaching staff members and supplementing
- Title 18A of the New Jersey Statutes.

B 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Every board of education in this State shall cause each
nontenure teaching staff member employed by it to be observed and
evaluated at least twice in each school year, to be followed by a
conference between that teaching staff member and his or her
superior ot superiors for the purpese of identifying any deficiencies,
extending assistance for their correction and improving instruction.

2. On or before April 30 in each year, every board of education
in this State shall give to each nontenure teaching staff member
continuously employed by 1t since the preceding September 30 either

a. A written offer of a contract for employment for the next
succeeding year providing for at least the same terms and condi-
tions of employment but with such increases in salary as may be
required by law or policies of the board of education, or

b. A written notice that such employment will not be offered.

3. Any teaching staff member who receives a notice of nonemploy-
ment pursuant to section 2 of this article, may within 5 days there-
after, in writing, request a statement of the reasons for such non-
employment, which statement shall be given to the teaching staff
member in writing within 5 days after receipt of such request.

4. Any teaching staff member who has received such notfice of
nonemployment and statement of reasons and who has been em-
ployed, or if said employment were continued to April 30 would
be employed, in the district for the equivalent of more than 1

academic year shall be entitled to a hearing before the board of

T
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education, provided a written requosf therefor is received in the
office of the secretary of the bourd of edncaiion within 5 days after
receipt by the teziching staff member of 1.th statement of recasons.

9. The hearing provided for in section 4 of this article shall be
conducted ’by the board-ef education in accordance with rules of
procedures established by the Stale Board of Hdueation nrd a

determination as to the employment or nonemployment of said

teaching staff member for the next succeeding vear shal ks maas
and a copy thereof served upon the teaching staff member on -or
before May 31. The determination of the board of education mad_é
and served within said time shall be econclusive. T

6. Should any board of education fail to give to any nontanure
teaching staff member either an offer of contract for empldj%meht' '
for the next succeeding year or a notice that such employment will
not be offered and upon request by the teaching staff member, a
statement of reasons and a hearing, and in the event of such hearing
shall fail to make and serve a copy of the determination, all within
the time and in the manner provided by this article, then said -board
of education shall be deemed to have offered to that teaching staff
member continued employment for the next suceceeding school year
upon the same terms and conditions but wiih such increases im
salary -as may be required by law or policies of the board of
edueation.

‘7. If the teaching staff member desires to accept such employ- I
ment he shall notify the board of education of such aceeptande, in
writing, on or before June 1, in which event such employnient shall
continue as provided for herein. In the absence of such notice of
acceptance the provisions of this article shall no longer be
applicable.

8. Any nontenure teaching staff member who receives a notice
that his employment will be terminated pursuant to a provision
contained in said contract shall be entitled to a statement of reasons
and a hearing as provided for in sections 3, 4 and 5 of this article,
except that a determination of the board of education shall be made
and served before the expiration of the notice period provided for
in said contract. Should the board of education fail to comply
therewith, then said notice of termination shall be invalid and of
no force and effect and the employment of the teaching staff member
shall continue as if such notice had not been given.

9. This act shall take effect Seplember 1, 1970.

N SRR T AT
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STATEMENT

_ . This bill would provide reasonable procedures governing the
observation, evaluation, and nonrenewal of contracts of nontenure

‘teachers.

It provides that any nontenure teaching staff member under
cont‘ract for the school year shall: ‘

1. Be observed and evaluated at least twice in each school year,
40 be followed by a conference with a superior to identify
deficiencies, extend assistance, and improve instruction;

2. Be informed in writing by April 30 of the intention of the local
board of eduncation not to offer a contract for the succeeding school
year. -

The nontenure teaching staff member with more than 1 year of

service shall, upon written request, be given the reason(s) for

nonrenewal of contract and a heaving before the local board of

education, which hearing shall be conclusive.

Any notice of termination shall be invalid and employment of
the nontenure teaching staff member shall continue if the board of
education fails to comply with the provisions concerning notification
of nonrenewal of contract, requests for reasons in writing, and a

héaring.




SENATE AMENDMENTS TO

SENATE, No. 470

STATE OF NEW JERSEY

ADOPTED MARCH 23, 1970

Amend page 1, section 3, lines 1-5, omit in their entirety.

Annier.l-d pages 1-2, section 4, lines 1-8, omit in their entirety.

Amend page 2, section J, lines 1-8, omit in their entirety.

Amend page 2, section 6, line 1, omit *“6’’, insert *‘3”,

Amend page 2, section 6, line 2, after ‘““member”’, insert ‘‘the evalua-
tions set forth in section 1 of this act and’’.

Amend page 2, section 6, lines 4, 5, 6, after ‘‘offered’’, omit ‘‘and upon
request by the teaching staff membher, a statement of reasons and a
hearing, and in the cvownt of such hearing shall fail to make and serve a
copy of the determination’’.

Amend page 2, section 6, line 7, omit ‘“article’’, insert ‘‘act’’.

Amend page 2, section 7, line 1, omit ‘77, insert ‘“4”’.

Amend page 2, section 8§, lines 1-10, omit in their entirefy.

Amend page 2, section 9, line 1, omit ‘9", insert ‘5",
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INTRODUCED JANUARY 29, 1970

By Senators DeLTUFO, MATTURRI, GTULIANO, DUMONT,
WALLWORK, WALDOR and LACORTE

Referred to Committee on Ilducation

Ax Acr concerning education and providing for continued employ-

ment of nontenure teaching staff members and supplementing
Title 18A of the New Jersey Statutes. )

Be 1T ENACTED by the Senate and General Assembly of the State
of New Jersey: : :

1. Every board of education in this State shall cause each
nontenure teaching staff member employed by it to be observed and
evaluated at least twice in each school year, to be followed by a

conference between that teaching staff member and his or her

extending assistance for their correction and improving instruection.

2. On or before April 30 in each year, every board of education
in this State shall give to each nontenure teaching staff member
continuously employed by it since the preceding September 30 cither

a. A written offer of a contract for employment for the next
succeeding year providing for at least the same terms and condi-
tions of employment but with such increases in salary as may be
required by law or policies of the board of education, or

b. A written notice that such employment will not be offered.

*[3. Any teaching staff member who receives a notice of nonem-
ployment pursuant to section 2 of this article, may within 5 days
thereafter, in writing, request a statement of the reasons for such
nonemployment, which statement shall be given to the teaching staff
member in writing within 5 days after receipt of such request.J*

*[4. Any teaching staff member who has received such notice of
nonemployment and statement of reasons and who has been em-
ployed, or if said employment were continued to April 30 would
be employed, in the district for the equivalent of more than 1

academic year shall be entitled to a hearing before the hoard of

ExprLANATION—Matter enclosed in bold-faced brackets [thus) in the above bill
is not enacted and is intended to be omitted in the law.
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education, provided a written request ‘therefor is received in the
office of the secretary of the board of education within 5 days after
receipt by the teaching staff member of the statement of reasons.J*

5. The hearing provided for in section 47of this article shall be
conducted by the board of education in accordance with rules of
procedures established by the State Board of Education and a
determination as to the employment or nonemployment of said
>‘Leaching staff member for the next succeeding year shall be made
and -a-copy thereof ‘served 'upon -the teaching staff member on or
Before May:31. The-determination of the board-of education made
and served within said time shall be conclusive.J*

*[6.0* *3.*'Should any board of education fail to give to any non-
tenure teaching staff member *the evaluations set forth in section 1
of this act and* either an offer of contract for employment for the
next succeeding vear or a notice that such employment will not be
offered *[and upon request by the teaching staff member, a state-
ment of reasons and a hearing, and.in the -event of such: hearing

shall fail to make and serve a copy of the determination}*, all

- within .the time:and in the manner :provided by this *farticled”*

3 R

*act”®, incumaio o o¥ adpoadios . ewareditohave offered
.to .that teaching staff rnember continued employment for the mext

succeeding school year upon the same terms and conditions hut with

such increases in salary as may be required by law or policies of

‘the board of .education.
*[7.J* *4.* If-the teaching staff member desires to accept such

~employment -he shall notify the board of cducation of :such accep-

-tance, in-writing, on or before June 1, in which event such employ-

qment shall continue as provided for herem. In the absence of such

-notice of acceptance the provisions of:this article:shallmo-longer be

- applicable.

*[8. :Any nontenure teaching staff member who-receives a notice
that his employment will be terminated pursuant to a :provision
.contained in'said eontract shall be entitled to a statement of reasons
vand a hearing-as provided for.in sections 3, 4. and 5 of this article,
-except that a determination of the board of education shall be made

:and served.before the expiration of the notice period provided for

~ in -said contract. :Should the board.of education fail to comply

therewith, then.said notice of termination shall be invalid and of
no force and effect and the employment of the teaching staff member
.shall continue as if .such notice had not been given.J*

*[9." *5." This act shall take effect September 1, 1970.



ASSEMBLY COMMITTEE AMENDMENTS TO

- SENATE, No. 470

[OFrician. Copy REPRINT]

~STATE OF N;EW J ERSEY: | -

i ADOPTED FEBRUARY 8, 1971

Amend page 2, after section 4, insert new section as follows:

5. Notwithstanding the provisions of N. J. S. 18A :64A-13 the pro-
visions®of.this act shall not apply to teaching staff employees of county
colleges.”’.

Amend page 2, section 5, line 1, change section number to ‘“6’’; after

“September 1”7, omit “1970”’, and insert in lieu thereof ¢¢1971°".
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INTRODUCED JANUARY 29, 1970

By Senators DeLTUFO, MATTURRI, GIULIANO, DUMONT,

WALLWORK, WALDOR and LACORTE

Referred to Committee on Education

Ax Acrt concerning education and providing for continued employ-
ment of nontenure teaching staff members and supplementing
Title 18A of the New Jersey Statutes.

Bz 1t ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Eﬁ'éry board of education in this State shall cause each
nontenure teaching staff member employed by it to be observed and
evaluated at least twice in each school year, to be followed by a
conference between that ieaching staff member and his or her
superior or superiors for the purpose of identifying any deficiencies,
extending assistance for their correction and improving instruction.

2. On or before April 30 in each year, every board of education
in this State shall give to each nontenure teaching staff member
continuously employed by it since the preceding September 30 either

a. A Wl}itten offer of a contract for employment for the next
succeeding year providing for at least the same terms and condi-
tions of employment but with such increases in salary as may be
required by léw or policies of the board of education, or

b. A wﬁtten notice that such employment will not be offered.

*[3. Any teaching staff member who receives a notice of nonem-
ployment pursuant to section 2 of this article, may within § days
thereafter, in writing, request a statement of the reasons for such
nonemployment, which statement shall be given to the teaching staft
member in writing within 5 days after receipt of such request.J*

*[4. Any teaching staff member who has received such notice of
noncinployment and statement of reasons and who has been em-
ployed, or if said employment were continued to April 30 would
be employed, in the district for the equivalent of more than 1
academic year shall be entitled to a hearing before the board of

education, provided a written request therefor is received in the

EXPLANATION—Matter enclosed in bold-faced brackets L[thus] in the above bill
is not enacted and is intended to be omitted in the law.
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. the board of education.

office of the sceretary of the board of education within o aays-alver- - ..

receipt by the teaching staff member of the statement of reasons.}*
*I[5. The hearing provided for in section 4 of this article shall be
2 conducted by the board of education in accordance with rules of
procedures established by the State Board of Education and &
determination as to the employment or nonemployment of said -
teaching staff member for the next succeeding year shall be made

and a copy thereof served upon the teacking (4+F ~ =¥ » -

and served within said time shall be conciusive.§’ o

*[6.J* *3.* Should any board of education fail to give to ény ncn-
tenure teﬁching staff member *the evaluations set forth.iasection 1
of this act and* either an offer of contract for employment for the
next succeeding year or a notice that such employment will not be
offered *[and upon request by the teaching staff membe}, a state-
ment of reasons and a hearing, and in the event of such hearing
shall fail to make and serve a copy of the determination]', all
within the time and in the manner Vprovided by this *[article]*
*act®, then said board of education shall be deemed to have offered
tc that teaching staff member continued empl()yment’-for the next
succeeding school year upon the same terms and conditions but with

such increases in salary as may be required hv law or policies of

*[7.J* *4.* If the teaching staff member desires to accept such
employment he shall notify the board of education of such accep-
tance, in writing, on or before June 1, in which event such employ-

ment shall continueé as provided for herein. In the absence of such

" notice of acceptance the provisions of this article shall no longer be

applicable.

**5. Notwithstanding the provisions of N. J. S. 184 :644-13 the
provisions of this act shall not apply to teaching staff employces of
couniy colleges.** .

*[8. Any nontenure teaching staff member who receives a notice
that his employment will be terminated pursuant to a provision
contained in said contract shall be entitled to a statement of reasons
and a hearing as provided for in sections 3, 4 and 5 of this article,
except that a determination of the board of education shall be made
and served before the expiration of the notice period provided for
in said contract. Should the board of education fail to comply
therewith, then said notice of termination shall be invalid and of
no force and effect and the employment of the teaching staff member
shall continue as if such notice had not been given.J*

*09.3* **[*5.*1** **6.** Th1s act shall take effect September 1,

**[1970]"* **1971%*.




- SENATE AMENDMENTS TO o

SENATE, No. 470

[Secoxnp OrriciaL Copy RErmINT]

STATE OF NEW JERSEY =~~~ -

ADOPTED NOVEMBER 15, 1971

Amend-page 1, section 1, lines 1 to 6, omit in its entirety.

Amend page 1, section 2, line 1, delete ‘2’7, insert ‘1’

Amend page 2, section 3, line 1, delete “3”’, insert ¢“2”’.

Amend page 2, section 3, lines 2 and 3, after ‘‘member”’, delete ‘‘the
evaluations set fortl in section 1 of this act and?’.

Amend page 2, section 4, line 1, delete ‘“4”’, insert <“37,

Amend page 2, section 9, line 1, delete ‘57, insert ‘477, - - S ST

Amend page 2, section 6, line 1, delete ‘6, insert “‘37". : -

Amend page 2, section 6, line 2, delete ‘197177, insert 1972,
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FISCAL NOTE TO

"SENATE, No. 470

"STATE OF NEW JERSEY

DATED: APRIL 2, 1970

Senate Bill No. 470 provides procedares for governing the observa-

_ tion, evaluation and nonrenewal of contracts of nontenure teachers;
effective September 1, 1970.

The Department of Education states that sueh an evalnation should

“be conducted through existing personnel, and that, ther\efom, no addi-

tional expendifure should be required.

In compliance with written request received, there is liereby «uh-

mitted a fiscal estimate for the above bill, pursuant to P. L. 1962, c. 27.



)

DTATE OrF INEVW JERSEY
EXECUTIVE DEPARTMENT

November 15, 1971

SENATE BILL NO, 470 = _ . .

. %e Scnate H

‘“pu:suant to Artlcle V, Section I, Paragraph 14(b) of the Const1tut1on

,,-futth return Senate- B111 No. 470 with my obJectlons, for recon51derat10n.

i " genate Bill No. 470 prov1des for the observation and evaluatlon of

.@urnure’iéachers by a board of education at least twiée each year, In . -

witition, the proposal would require a board of education to notify non-
,n.¢¢ teachers by April 30 as to whether they will be re-employed for the

«.iowing school year.

It is important that those teachers who will not be re-employed be -

y.wen adequate time to make application for other positions. The April 30.

v:»i{fication date is certainly fair from the point of view of nontenure

«1zhing staff members and does not place an undue burden on the local board.

I must object, however, to section 1 of the bill which mandates a
srated of teacher evaluation. I do not believe that two evaluations per
417 are sufficient to provide the neceasary information upon which a board
1*»:ld base its decision to grant tenure to a teacher through re-employment.
.t @y opinion, this provision would tend'to,detract from what should be,

*»! 1 believe now is, a continuing observation and evaluation of nontenure

‘rsonnel,

Accordingly, I herewith return Senate Bill No. 470, with the following
“t23es, for your consideration:

1. Page ILASection_lifLines l - 6: Omit in its entirety.

2. Papge 1, Section 2, Line 1: Delete "2'" insert "1",

3. Page 2, Section 3, Line 1: Delete "3" insert "2".

4, Page 2, Section 3, Lines 2 and 3: After "member" delete '"the

l.,"
llations set forth in section 1 of this act and".




STATE OF NEW JERSEY
EXEcUTIVE DEPARTMENT

senate Bill No. 470

5. Page 2, Section 4, Line 1:

6. Page 2, Section 5, Line 1:

7. Page 2, Section 6, Line 1:

8. Egge‘z, Section 6, Line 2:

L:tesr:
Jean E, Mulford

“iing Secretary to the Governor

Delete "4" insert '3".
Delete "5" insert "4",
Delete "6" insert ''5",
Delete "1971" insert '1972'".
Respectfully,

/s/ William T. Cahill

GOVERNOR
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of New Jersey

INTRODUCED JANUARY 29, 1968 '

By Assemblymen CAPUTO, FIORE HEIL’\IAN\T SELE(“KY
and HIRKALA

Referred to Committee on Education

Ax Act concerning education and providing for continued emplcy-

ment of nontenure teaching staff members and supplementing

}'lTitle 18A of the New Jersey Statutes.

"Be IT-ENACTED b'y the Senate and General Assembly 6f the State

1. Every board of educatlon in this State shall cause each non-

tenure teaching staff member employed by it to be observed and

evaluated at least one time in each 3 months of employment, to

be followed by a conference between that teaching staff member
znd his or her superior or superiors for the purpose of identifyirg
any deficiencies, extending assistance for their correction and im-
provmcr instruction. T

‘9. On or before Apul 1 in each year every board of education in
this State shall give to each nontenure teachmo staff member
employed by it either

a. A written offer of a contract for employment for the next
succeeding year providing for at least the same terms and condi-
tions of employment but with such increases in salary as may be
required by law or policies of the board of education, or

b. A written notice that such employment will not be offered,
provided that such notice will be invalid and.of no force and effect
if said teaching staff member has not been observed, evaluated
and conferred with as required by section 1 of this act. .

3. Any teaching staff member who receives a mnotice of nonem-
ployment pursuaﬁt to section 2 of this article, may within 5 days
thereafter, in writing, requesﬁ a statement_of the reasons for such
nonemployment, which statement shall be given fo the teaching
staff member in writing within 5 days after receipt of such request.

4. Any teaching staff member who has received such notice of

nonemployment and statement of reasoms, shall be entitled to a

A /67
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hearing before the board of education, provided a written request
therefor is received in the office of the secretary of the board of
education within 5 days after receipt by the teaching staff member

of the statement of 1'edsons

5. The hearing provided for in section 4 of this artlcle shall be
conducted by the board of education in accordance with roles of
procedures established by the State Bo'ard"‘of Education and a

determination as to the employment or nonemployment of said

‘teaching staff member for the next succeeding year shall be made.

and a copy thereof served upon the teaching staff member on or.
before May 15. The determination of the board of education made

and served within said time shall be cenclusive. .
6. Should any board of-education fail to give to any nontenure
teaching staff member either an offer of contract for employment
for the next succeeding year or a notice that such employment

will not be offered and upon request by the teaching staff member,

a statement of reasons and a hearing, and in the event of such

‘hearing shall fail to make and serve a copy of _the»detcrminatioh,

all within the time and in the manner provided by this é.rticle,

~then said board of education shall be deemed to have offered to-— -
- that teaching staff member continued employment for the next
‘succeedir~ school vear nnon the snme terme and conditions but with

such increases in salary as may be required by law or policies of

the board of education.

. If the teaching staff member desires to accept such employ-
ment he shall notify the board of education of such acceptance,
in Wr1t1ng, on or before June 1, in which event such employment
shall continue as provided for herein. kIn the absence of such notice

of acceptance the provisions of this article shall no longer be ap-

.plicable.

8. Any nontenure teaching staff member who receives a notice

~ that his employment will be terminated pursuant to a provision
- contained in said contract shall be entitled to a statement of reasons -

and a hearing as provided for in sections 3, 4 and 5 of this article,

except that a determination of the board of education shall be
made and served before the expiration of the notice period pro-

vided for in said contract. Should the board of education fail to

_comply therewith, or should it have falled to observe, evaluate

and confer with said teaching staff member as required by section

1 of this article, then said notice of termination shall be invalid

and of no force and effect and the employment of the teaching staff
member shall contiuue as if such notice had not been given.
9. This act shall take effect September 1, 1968. .
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] STATEMENT

- This bill would provide reasonable procedures governing the
observation, evaluation, and nonrenewal of contract of nontenure
teachers.

It provides that any nontenure teaching staff member under
contract for the school year shall:

1. Be observed and evaluated at least one time in each 3 months
of employment, to be followed by a conference with a superior to
identify deﬁcienciés, extend assistance, and improve instruction;

2. Be informed in writing by April 1 of the intention of the

” ""local board of education not to offer a contract for the succeeding
school year. A o

The nontenure teaching staff member shall, upon written request,
be given the reason(s) for nonrenewal of contract and a hearing
before the local board of education, which hearing shall be con-
clusive.

" Any notice of termination shall be invalid and employment of
the nontenure teaching staff member shall continue if the board
ol vhusativn Jailo Lo cloigl - mith the provisions concerning obser-
vation, evaluation, notification of nonrenewal of contract, requests

for reasons in writing, and a hearing.
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ASSEMBLY COMMITTEE AMENDMENTS TO

~ ASSEMBLY, No. 169  —

STATE OF NEW JERSEY

.——_—-_f-——-—
o "ADOPTED JUNE 17, 1968 B --.;if';[If‘ﬁ:.;?;f.'.f_Lf;,:,w;‘.f:.;,i;..'i o
Amend page 1, section 1, liné 3, delete “‘one time in_”e_ach 3 z'xgdnths
of employment”’, insert therefor ‘‘twice in each school year’’.
Amend page 1, section 2, line 1, delete ““April 17%, and insert ‘‘April -
3077, )
~Amend page 1, section 2, line 3, delete ‘‘employed by it either”’, and T

' insert the following: ‘‘continuously employed by it since the preceding
September 30 either’’. ‘ '

Amend page 1, section 2, line 8, delete ¢¢,”’, insert *‘.”’

Amend page 1, section 2, lines 9, 10, 11, delete lines 9, 10 and 11 in
“their entirety. -

Amend page 1, section 4, line 2, delete ¢‘,”’ after the word ‘‘reasons’’, .
and insert the following: ‘‘and who has been emplof;ed, or if said —
employment were continued to April 30 would be employed, in the
district for the equivalent of more than 1 academic year’’.

Amend page 2, section 5, line 7, delete ‘““May 15’’, and insert ‘‘May
317,

Amend page 2, section 8, lines 8, 9, 10, delete ‘‘or should it have failed
to observe, evaluate and confer with said teaching staff member as
required by section 1 of this article,’’.
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OCR ASSEMBLY, No.169 -

INTRODUCED JANUARY 29, 1968

By Assemblymen CAPUTO, FiORY, AKX1LMANN, SELECKY

and HIRKALA - -~ - -7 ===~ -—~--

Referred to Committee on Education

~AN Act cbncerning'education and providing for continued employ-
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ment of nontenure teaching staff members and supplementing .

Title 18A of the New Jersey Statutes.

BE 1r ENACTED by the Senate and General Assembly of the State
of New Jeréey:

1. Every board of education in this State shall canse each non-
tenure teaching staff member gﬁl—p—loyed by it to be observed and
evaluated at least *Lone time in each 3 months of employmen‘t]*;

*twice in each school year*, to be followed by a conference between

that teaching stad membe: wid Lis G0 ber vuperivs ui vupeilois

for the purpose of identifying any deficiencies, extending assist-
ance for their correction and improving instruction. ‘

2. On or before April *[1J* *30* in each year, every board of
education in this State shall give to each nontenure teaching staff
member *[employed by 1t either3* *continuously employed by it
since the preceding Septeinber 30 either* o

a. A written offer of a contract for employment for the next
succeeding year providing for at least the same terms and condi-
tions of employment but with such increases in salary as may be
required by law or policies of the board of education, or

b. A written notice that such employment will not be offered*[,
provided that such notice will be invalid and of no force and effect
if said teaching staff member has not been observed, evaluated
and conferred with as required by scction 1 of this act]*.

3. Any teaching staff member who receives a notice of nonem-
ployment pursuant to section 2 of this article, may within 5 days
thereafter, in writing, request a statement of the reasons for such

nonemployment, which statement shall be given to the teaching

ExpraNATION—DMatter enclosed in bold-faced brackets [thus) in the above bill
is not enacted and is intended 1o be omitted in the law,
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staff member in writing within 5 days after receipt of such request.
4. Any teaching stziff member who has received such notice of -
nonemployment-and Statement of 1easons'[,]* *and who has been
employed, or if said employment were continued to April 30-would-
be employed, in the district for the equivalent of -more than 1 aca-
demic year® shall be entitled to a hearing before the board of edu-
cation, provided aw rltten 1eques* therefor is received in the office-
of the secretary of the board of educamon within' 5 days™ aft(}l:"
recelpt by the teaching staff niember of the statement of reasons,

- 5. The hearing provided for in seﬂimn 4 of this artlcle shall be
conducted by the board of education in accordance Wlth rules of
procedures established by the State Board of Kducation and a
determination as to the employment or nonerﬁployment of said
teaching staff member for the next suceeceding year shall be made
and a copy thereof served upon the teaching staff member on or
before May *[153* *31*. The determination of the board of edu-
cation madsand served within said time shall be conclusive.

6. Should any board of cducation fail to give to any nontenure
teaching staff member either an offer of contraet for employmeT B
for the neat succecding yoae or a noties that such employment
will not be offered and upon request by the ‘teaching staff member,
a statement of reasons and a hearing, and in the event of such
hearing shall fail to make and serve a copy of the determination,
all within the time and in the manner provided by this article,
then said board of education shall be deemed to have offered to
that teaching staff member continued employment for the next
succeeding school year upon the same terms and conditions but with
such Increases in salary as may be required by law or policies of
the board of education.

7. If the teaching staff member desires to accept such employ-
ment he shall notify the board of education of such acceptance,
in writing, on or before June 1, in which event such employment
shall continue as provided for herein. In the absence of such notice
of acceptance the provisions of this article shall no longer be ap-
plicable.

8. Any nontenure teaching staff member who receives a notice
that his employment will be terminated pursuant to a provision
contained in said contract shall be entitled to a statement of reasons
and a hearing as provided for in sections 3, 4 and 5 of this article,
except that a determination of the board of education shall be
made and served before tlic expiration of the notice period pro-

vided for in said contract. Should the board of education fail to

£~ +n ahaarve avalnate
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and confer with said teaching staff member as required by section

T

1 of this article,]* then said notice of termination shall be invalid
~ and of no force and effect and the employment of the teaching staff
' member shall continue as if such notice had not been given.
9. This act shall take effect September 1, 1968.



- L B "““‘f?:.:—:?‘:'::?gt:;;:_.;_:v
_ 3 | _ {
R % -
_ ' . THE LEGAL RIGHTS OF THE - ’ E
a trial op T S UNTENURED TEACHER '
» cases dis. P - L By Irving C. Evers* o
b . : T L ‘
'joé(éi Ef;gm N  With the ever increasing recognition of the rights ot teacners wo- -~ - s e
This de. engage in collectlve negqtlat10n§, th.e status of the. untenured }
art did ot » teacher becomes one of increasing importance and. interest. . [i .
i cannot be ignored and unless it is clearly understood, it poses vere =
i serious problems for the school administrator and for Boards of = -
ited - in the ’ Education generally. i eermesie g o o
cher is ap- _ _ R
' reappoint - If, during the course of my discussion today, there appears to be i
_ heavy emphasis on New Jersey rulings, I trust you will under- ¢ i
me and in ! stand that as a New Jersey attorney representing some 10 boards !
d in viola- g of‘(.edlllcatlon, my heaviest exposure h?s been to New ]e1:§ey rulings. i
of interests ! This is not to suggest, however, that in the course of this presenta-
: - tion that rulings in other jurisdictions will be overlooked. They : =
4 will not. When discussing general legal principles, however, it is
' reappoint well to bear in mind that with the Courts and administrative agen-
i cies of fifty states, interpreting the laws of each state, determina-
c2 somple : tions may and do vary f:rom state to state and to eliminate any
bien it can doubts, it would be advisable to consult counsel mn the state or
' states where a ruling is being sought for an opinion as to the iaw -
’ applicable in the State in question.

of teachers . .
imerica as _ Before discussing the legal rights of the untenured teacher, it
" might be well to consider very briefly just what tenure is. o
15 consti-
Tenure is a status, not a contractual right. It is subject to legis-

th respect * lative change at any time, and may be contractually negotiated be-

y tween teacher and local board, subject to law.? It is a legislative

4 {0 con- status provided as a public policy for the good order of the public

N ) school system and the welfare of its pupils. Its objectives are to

1 acting protect competent and qualified professional staff members in the

o . security of their positions during good behavior, and to protect

,””“IIS- them against removal for “unfounded, flimsy, or political reasons.”
riacher’s
“te the

% *New Jersey Chairman, NOQLPE; President New Jersey Association of School Attorneys.

o ’ : 1Phe'ps v. Board of Education of the Township of West New York, 57 S.Ct. 483.300

T some . U.S. 310, 81L. Ed. 674 (1957); Laba v. Board of Education of Newark., 23, N.J. 364

- 1, the N ) (N.J. Sup. Ct. 1957) : FEltewich v. Bayonne Board of Education, 1967 New Jersey School

Law Decisions 86 (N.J. State Board of Education.)
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Its protection is not a personal privilege which is suhiaet 20 - -
- or abuse.?

The time whlch an emplovee must serve before acaniring *nm-m,,_,,‘.

necessarily varies from State to State and the mntbodis

SN e L e N N s T e s L

ing the services of a tenure employee also varies. In New Jersey,
for example it is provided that enumerated teachlng staff mer-
bers acquire tenure after employment ia the Jisni, 0770 7
consecutive calendar years, or any shorter period which may be
fixed by the employing board for such purpose, or (b) three con.
secutive academic years together with employment i {FSHLT
‘ning of the next succeeding academic year, or (c) the equivalent
of more than three academic years within a period of any four
academic years. Where tenure has been attained, a tenured indi-
vidual cannot be dismissed or reduced in compensation except for
inefficiency, or conduct unbecoming such a teaching staff member
or other just cause and the in the manner prescrlbed in the Tenure
Employees Hearing Law.?

O

With the rights of tenure employees being protected by Tenure
laws, attention must necessarily be directed to the rights, il any,
- of the untenured emplovee particularly in the light of the various
statutes providing for collective negotiations or collective bargaii.
ing. It would serve no purpose to atiempt to analyze the laws o1
all 50 states relative to the subject matter of collective negotiations.
They vary considerably. California, Connecticut, Minnesota,
Nebraska, Oregon. Rhode Island and Washington all have scparate
statutes covering collective bargaining with teachers. Other states
provide for collective bargaining with public employees generally.
New Jersey, for example, provides for “collective negotiations”
between all public employers and their emplovees on terms and
conditions of employment.* The Commonwealih of Massachu-
setts, for example, in its laws dealing with collective bargaining
by State employees provides that such employees have the right to
form and join vocational or labor organizations and to present pro-
posals relative to salaries and other conditions of emplovment
through representatives of their own choosing.® Massachusetts
State employees have the right to bargain collectively,

2Matter of Tenure Hearing of Joseph A Maratea, 1966 New Jersey School Law De-
cisions. 77, 105 Commissioner of Education Decision; affirmed by State Board of Edu-
cation 1966. N.J.SL.D. 106; aff'd. by New Jersey Superior Court, Appellate Division.
1967 N.J.S.L.D. 351 (1967).

AN, J. R.S. 18A:28-5: 18A:6-10 et seq.

1Ch. 303 P.L. 1968-69; N.J.R.S.34:13A-1 et seq.

3Ch. 149 General LaW>, Sections 178D and 178F.
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THE LEGAL RIGHTS OF NONTENURED TEACHERS 105

While some persons may attempt to argue that there is a distine-
tion between cngaging in “collective bargaining” as opposed to
“collective negotiations,” 1 submit that this is a distinction without
a difference.

The fascinating question which presents itself is: “With the obli-
gation to eitler engage in collcctive bargaining or collective nego-
tiations, does the untenured employee gain a status akin to tenure
by reason of the obligations to bargain or negotiate collectively?”
1 submit that unless extreme care is taken in connection with col-
lective negotiations, untenured employees could conceivably wind
up, for all practical purposes, with tenure from the date of em-

‘ployment. This possibility is not as far fetched as it may seem and

it behooves administrators to make certain that their Boards do
not find themselves with albatrosses around their necks because of
failure to properly safeguard their positions. Untenured teachers

“are employees and if a statute calling for collective bargaining

with all employees does not expressly exclude probationary em-
ployees (and 1 believe that most statutes do not provide for such
exclusion) boards must be certain not to bargain away their rights

" with reference to thie untenured individual.

It can be nicicl iother persuasively (subject to exception which
I will discuss shortly) that a board of education may discharge an

" untenured employee for any reason or for no reason at all.®

If, then, an untenured employee can be discharged for any rea-
son, or for no reason at all, why the concern about the possibility
of boards bargaining away their rights? The answers become
crystal clear in the light of some very recent discussions clearly
holding that what were formerly regarded as sacrosanct rights of
boards are no longer sacrosanct. 1 might say that as a Board attor-
ney, the decisions which I will call to your attention do not bother
me, nor do T entertain any serious disagreements with respect to
most of them. My concern is that administrators and Boards be
fully aware of them and that they act accordingly.

With specific laws guaranteeing certain rights, it is quite appar-
ent that a gencral statement that a probationary employee may be
dismissed for any reason or for no reason at all must necessarily be
subject to the express provisions of other laws. This means, for

6Edmund v. Bd. of Ed. of the Shore Regional H.S. Dist. Dec. of N.J. Commissioner of
Education 2-21-69; Ruch v. Bd. of Ed. of Greater Egg Harbor Regional H.S. Dist. Dec.
of N.J. Commissioner of Education 1/29/68: A.F. of Teachers, Local 1713 AFL-CIO v.
San Lorenzo Unified Scheol Dist. 61 L.C. P52.154 (C.C.H.): (Cal.Ct. of Appeals 9-16-
69) ; Helsby v. Bd. of Ed. 60 L.C. P-52,135 (N.Y. Sup. Ct. 6-11-69).
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example, ameng oiker fav s, Jaws o3 pressly guuranicdng the rights

~ of public employees to engage in collective bargaining or collective
_ .negotiations. . AR S

The United States District Court for the southern District of
Indiana has ruled that the right of teachers to associate together
through a chosen representative for the purpese of negotiating on

an equal basis with their employer with respect to their economic

and professional interests is a federally protected right and privi-
lege and that to deny such rights is to deny the 1ighis of free
speech, association, petition, equal protection and due process of
law guaranteed by the First and Fourteenth Amendments to the
Constitution of the United States.”

Where a school board dismissed one teacher and refused to hire

a second because of their association with a union, the employees -

were deprived of their rights of association under the First and
Fourteenth Amendments to the U. S. Constitution in violation of
the Civil Rights Act of 1871. The First Amendment confers the
right to form and join a labor union, and the Civil Rights Act gives
the employees a remedy if their contracts were not renewed be-
cause of the exercisc of those rights, even though they did not have
tenuzc.®

It is firmly established that those in charge of public school sys-
tems may not constitutionally discriminate against teachers for
racial reasons.?

My esteemed fellow panelist, Mr. Freedman, established the
principle that a teacher may not be denied due process by being
summarily dismissed because of the wearing of a beard and 1 will
leave to him the discussion of the case of Lucia v. Duggan.’® While
the trial judge in that case would not pass upon the constitutional
right of a teacher to wear a beard, a United States District Court
in Florida has held that the wearing of a beard by a teacher is a
constitutionally protected liberty under the due process clause of

the Fourteenth Amendment to the Constitution of the United
States.t1

TIndianapolis Education Assn. v. Lewallen, 60 L.C. P10,198 (C.C.H.) (June 19, 1969).

8McLaughlin v. Tilendis, 59 L.C.P13,219 (C.C.A. 7th Cir. 1968): American Federation
of State, County and Municipal Employees AFL-CIO v. Woodward, 59 LC P13.213 (CCA
8th Cir. 1969); Cf. Orr v. Thorp, 38 L.W. 2384 (U.S.D.C.S. Fla. 12:10-69).

9McBeth v. Board of Education of the Dealls Bluff School Dist. No. 1, 61 L.C.P. 9313
(C.CH.) US.D.CED. of Ark, Western Div. 6.20-69).

1061 L.C. P 9330 (C.C.H.) (U.S.D.C.D.Mass. 8-26-69).

}Braxton v. Bd. of Public Instruction of Duval County, 61 L.C. P 9362 (C.C.H.) (U.
S.D.C. Middle Dist. of Fla.Jacksonville Division, 6-6-69).
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THE LEGAL RIGHTS OF NONTENURED TEACHERS 107

It is thus obvious that if the true reasons for the dismissal of
teachers not under tenure or the failure to rcnew contracts of such

~ teachers are solely the exercise by such teacher of either constitu-
— tionally or statutorily guaranteed rights, then such teachers are en-

titled to be reinstated to their positions.

The Commissioner of Education of the State of New Jersey has
ruled that he lacks jurisdiction to hear a claim that a teacher has
been discriminated against. Such a charge, he has ruled, should
be processed under New Jersey’s Civil Rights Act.12

New Jersey’s Public Employees Relations Commission (PERC)
has ruled that it has jurisdiction to hear a charge that an un-
tenured teacher was denied reemployment because of alleged
union activity in violation of State law.!3

- New York has had some interesting rulings in connection with
the courses of action open to an employee where discrimination is
alleged as the reason either for the failure to renew a contract or
for dismissal. In one case it was held (prior to an amcndment to
the Taylor law) that the Public Employees Fair Employment Act
did not repeal the provisions of the state education law that the
appointment of a school tfcacher who did not have tenure may be
terminated by a board of education. Thus the P.ER.B. had no
statutory power to hold hearings and to reinstate the teacher.'*
However, upon an amendment being enacted to the Taylor Law
giving to P.E.R.B. the exclusive non-delegable jurisdiction over
cases involving improper labor practices, it was held that state
courts do not have jurisdiction over a charge of a public employ-
er’s unfair labor practices.! _

While I have always advised the boards of education 1 represent
not to give reasons for the failure to renew the contracts of non-
tenure employees, it must be apparent from a consideration of the
cases | have already discussed that boards must be prepared to
establish that in any event, the failure to renew the contracts of
untenured teachers was not due to discriminatory reasons. In
effect, it seems that such teachers may be able to force the giving

12Edmond v. Bd. of Ed. of the Shore Regional High School District. Dec. of N.I.

Commissioner of Education, 2-21-69.
13Matter of West Deptford Twp. Bd. of Ed. and Caroline L. Ford. P.ER.C. No. 26,

11-21.69; Cf. Burlington County Evergreen Park Mental Hospital and Dorothy Cooper,
P.ER.C. No. 14, 9-19-69.

14Helsby v, Bd. of Educatien, 60 L.C. P 52135 (C.CH.) N.Y. Sup. Ct. 6-11-69).
15Carnegie v. N.Y.C. Transit Authority, 61 L.C. P 52,179 (C.C.H.) (N.Y. Sup. Ct. 11-6-

69).
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~ the contract of a non-tenure teacher,
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of reasons by alleging discrimination either by reasons of race, -

religion, or union activity. : R

Boards should be extremely careful in negotiating Agreements' .
with their teachers to try and exclude from the grievance pro-
cedure altogether any matters dealing with the failyre 4o -prmee -
In all contracts which { nave
negotiated I have insisied upon the followmg lanvuage 1mmed1atelv
after the definition of the term “grievance”: :

SR rEed
ST R

“The term ‘grievance’ and the procedure relative thereto shall v
not be deemed applicable in the case of the failure or refusal of the
board to renew the contract of a non-tenure employee.”

Failure to insist on such language or language similar to it could,
in my opinion, give a non-tenure employee the right to file a
grievance upon the grounds that the failure or refusal to renew the
contract was arbitrary, capricious, or unreasonable. In the event
of such a finding the board might find that the employee, for all
practical purposes, had {enure. No board should permit itself to
be placed in such a position. -

While considering the legal rights of the untenurcd teacher, it
might indeed be appropriate to consider what additional rights
those teachers are seeking to acquire. .

Teachers will insist that fair play dictates that they should have
the right to a hearing in cases where a contract is not to be re-
newed. The request for “fair play,” while intended to tug at the
heart strings, may in reality be a plea for immediate tenure. Any-
one who has ever tried to get rid of a tenure employee knows what
headaches are involved. I see no point in inviting Excedrin head-
ache No. 251.

'The New Jersey Education Association which, in my opinion,
has the most powerful lobby in the Garden State, has for some
time now been attempting to get a bill through the New Jersey
Legislature which has been captioned “An Act concerning educa-
tion and providing for continued employment of nontenure teach-

ing staff members and supplementing Title 18A of the New Jersey
Statutes 16

This Bill would require the following:

(a) The observation and evaluation of each non-tenure teachiﬁg
staff member at least twice a year, to be followed by a conference

16 Assembly Bill No. 238, 1969 Session, New Jersey Legislature.
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for the purpose of identifying any deficiencies, extending assist-
ance for their correction and improving instruction.

(b) On or before April 30 of each year a written offer of a con-
tract of employment for the next succeeding year providing for at
least the same terms and conditions of employment but with such
increases in salary as may be required by law or policies of the
board of education; or

~(c) A written notice that such employment will not be offered.

If a teaching staff member receives a notice of non-employment

- he may, within 5 days thereafter, in writing, request a statement

of reasons for such non-employment, which statement shall be
given him within 5 days of such request.

~ The bill provides that an employee is entitled to a hearing be-

fore the hoard provided a written request therefor is received in

the office of the secretary of the board within 5 days after receipt
by the teaching staff member of the statement of reasons.

After the hearing is conducted a determination of the employ-
meni or non-employment shall be made and a copy thereof served
upon the Lacilng claff member on or before May 31st. The de-
termination of the board of education made and served within said
time is declared to be conclusive.

Failure to give to any non-tenure teaching staff member either
an offer of employment for the next succeeding year or a notice
that such employment will not be offered and upon request by the
teaching staff member a statement of reasons and a hearing, and
in the event of such hearing shall fail to make and serve a copy of
the determination, all within the time and in the manner provided
in the Bill, then the board shall be deemed to have offered to the
teaching staff member continued employment for the next suc-
ceeding school year upon the same terms and conditions but with
such increases in salary as may be required by law or policies of
the board of education.

If the teaching staff member desires to accept such employment
he shall notify the board of education of such acceptance in writ-
ing, on or before June 1, in which event such employment shall
continue as provided in the Bill. In the absence of such notice of
acceptance, the provisions of this article are no longer applicable.

Any non-tenure teaching staff member who receives a notice
that his employment will be terminated pursuant to a provision
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contained in a contract shall be entitled to a statement of reasons

and a hearing as provided in the Bill except that a determination

of tha beard of educativn shicii Le maGe anu served before the ex-

piration of the notice provided for in the contract. Should the board .
-of education fail 10 comply therewith, hen the nolice of 1ermina-

tion is invalid and of no force and effect and the employment of

the teaching staff member shall continue as if such notice had not

been given. ’ - o

It does not require any great imagination to determine who were
among the principal sponsors of the above described Bill. Of six
sponsors, the first named on the Bill is lisied as an educalor in the
Newark public schools, a member of the N.J.E.A. and the Newark
Teachers Association. The second named sponsor is listed as a
school teacher in the Newark school system, and a member of St.
Thomas Acquinas Teaching Guild.'” The Bill in question was re-
ferred to the Education Committee where it remained interred.

I suppose that the teachers will argue that since the Bill ex-
pressly provides that after the hearing is held the determination
of the board of education is conclusive, therefore. there should be -
no concern about a fear of immediate tenure.

As an attorney. | must say that in all candor T de iudeed fear the
possibility of a determination #h-¢ conld ¢lily icsall in tenure be-
fore the time set in New Jersey’s tenure laws. 1 believe that not-
withstanding the provisions of the Bill there is nothing to stop a
tcaclier from claiming that a board was capricious, arbitrary, or
unreasonable in its determination and thus drag boards through
the courts with the possibilities of rulings sustaining the teachers’
positions emanating from the Courts.

Although the N.J.E.A. was not successful in getting its Bill
through the legislature, it most certainly has not given up the idea
at all. In 1969 it recommended to its affiliates that they seek to
have included in contracts negotiated with Boards a so-called “Fair
Dismissal Procedure” which procedure incorporated virtually
every provision of the Bill which could not be passed in the Legis-
lature. Needless to say, I have urged the Boards I represent to
avoid this procedure as they would the plague.

I have commented previously on the advisability of boards ex-
cluding from the grievance procedure claims dealing with the
failure or refusal to renew the contracis of non-tenure teachers.

17New Jersey Legislative Index, Jan. 13, 1970 P. 17.
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New York lhas a most interesting decision which points out the
complete desirability of heeding this admonition.

In one case, there was a contract in effect between a school dis-
rict and a teachers’ association. The confract contained a clause
providing for the submission of grievances to arbitration. The con-
tract defiied the term “grievance” as a claim which involves the
interpretation and application and provisions of the terms of this
contract. The contract also included a provision for giving notice
of termination of employment to a non-tenure employee which
provision required notice to be given by March 1st. Notice of ter-

mination was given to a teacher on May 1, 1969 and a demand was -

ilien made for arbitration on the ground that the article of the con-
tract requiring notice to be given by March 1st had been violated.
The Board resisted arbitration on the ground that the matter was
outside the scope of the grievance procedure under a provision of
the contract which provided that in the case of a non-tenure
teaclier, termination shall not be grievable. The New York Su-
preme Court held that “while a non-tenure teacher may not chal-
lenge in arbitration grounds for termination of employment, that
does not mean that a non-tenure teacher is barred from challeng-
ing the “procedure” used in terminating employment.*

in connection with this question it should be kept in mind that
once a valid agreement has been entered into providing for arbi-
tration, any controversy arising between the parties to the contract
which is within compass of those provisions must go to arbitration.
Where an issue involved in a contract is solely one of construction
or interpretation, it is for arbitrators to decide the meaning of the
contract. Labor disputes under collective bargaining contracts are
presumptively arbitrable and it is for arbitrators to determine pro-
cedural and substantive issues of arbitrability.1®

I anticipate that as time passes there will be numerous argu-
ments, determinations and requests for broader consideration of
the rights of the untenured teacher. With the ever increasing num-
ber of jurisdictions requiring collective negotiations or collective
bargaining between public employers and public employees, per-

——

15Associated Teachers of Huntington v. Bd. of Ed. Union Free School Dist. No. 3, 61
I_,.C.P. 52,193 (C.CH.) 162 N.Y.L.J. Aug. 12, 1969 (P. 12) (N.Y. Sup. Ct., Suffolk Co.,
Special Term, Part 1).

) "-{Cenlral School Dist. No. 1 of the Towns of De Witt, et al. Onondaga County and
Sullivan, Madisen County v. Litz, 304 N.Y.S. 2d. 372 (N.Y. Sup. Ct, Special Term,
Onondaga Co. 10-16-69).
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haps there may be a hue and cry by Boards for the elimination of
tenure altogether. I feel that a good case can now be made out
for the elimination of it in those states where collective bargaining
or collective negotiations is a must. Until such time, however, as
tenure is abolished, I urge extreme caution in negotiations and
fervently hope that not too many boards will give away the store
insofar as the untenured employee is concerned.

Editor’s Note: For more recent cases on this matter see Justin v. Orr, Civil Action 70
163, U.S. District Court, Southern District of ‘Ohio, Eastern Division which supports Lucta
v. Duggan, and DeCanio v. School Committee of Boston, 260 NE 2d 676 (Massachusctts
1970) and Thaw v. Board of Public Instruction of Dade County, Florida, U.S.C.A. Cél‘“l"
No. 29488 on appeal from the U. S. District Court for the Southern District of Florics.
dated September 22, 1970, which reaches the opposite conclusion on similar factual situ:
ations,
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SENATE, No. 719

STATE OF NEW JERSEY
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INTRODUCED MARCH 9, 1972

By Senators AZZOLINA, DUMONT, TANZMAN, GIULIANO,

BROWN, TNRNER, SCHLUTER, PARKER and McGAHN
Referred to Committec on Education

Ax Act to amend and supplement **An act concerning cducation
and providing for continued employment of nontenure teaching
staff members and supplementing Title 18A of the New Jersey
Statnutes,”” approved February 10, 1972 (P. L. 1971, c. 436.)

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Every board of education in this State shall cause each non-
tenure teaching staff member employved by it to be observed and
evaluated at least twice in each school year, to be followed by a
conference between that teaching staff member and his or her
superior or superiors for the purpose of identifying any deficien-
cies, oxtending assistance for their correction and improving
instruction.

2. Section 2 of P. L. 1971, c. 436 (C. 18A:27-11) 1s amended to
read as follows:

2. Should any board of education fail to give to any nontenure
teaching staff member the evaluations set forth in section 1 of this
amendatory and supplementary act and either an offer of contract
for employment for the next succeeding ycar or a notice that such
employment will not be offered all within the time and in the manner
provided by this act, then said board of education shall be deemed
to have offered to that teaching staff member continued employ-
ment for the next succeeding school year upon the same terms and
conditions but with such increases in salary as may be required
by law or policies of the board of education.

2. This act shall take effect September 1, 1972.



SENATE COMMITTEE AMENDMENT TO

SENATE, No. 719

STATE OF NEW JERSEY

ADOPTED MARCH 23, 1972

Amend page 1, seetion 1, line 3, after ““at least”’, omit “‘twice’’, and

insert ‘‘four times’’.
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INTRODUCED MARCH 9, 1972
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BROWN, TURNER, SCHLUTER, PARKER and McGAHN
Referred to Committee on Education

Ax Acr to amend and supplement ‘‘An act concerning education
and providing for continued employment of nontenure teaching
staff members and supplementing Title 18A of the New Jersey
Statutes,”” approved February 10, 1972 (P. L. 1971, c. 436.)

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Every board of education in this State shall cause each non-
tenure teaching staff member employed by it to be observed and
evaluated at least *[twice]* *four times” in each school year, to be
followed by a conference between that teaching staff member and
his or her superior or superiors for the purpose of identifying any
deficiencies, extending assistance for their correction and improv-
ing instruction.

2. Section 2 of P. L. 1971, c. 436 (C. 18A:27-11) is amended to
read as follows:

2. Should any board of education fail to give {o any nontenure
teaching staff member the evaluations set forth in section 1 of this
amendatory and supplementary act and either an offer of contract
for employment for the next succeeding year or a notice that such
employment will not be offered all within the time and in the manner
provided by this act, then said board of education shall be deemed
to have offered to that teaching staff member continued employ-
ment for the next succeeding school year upon the same terms and
conditions but with such increases in salary as may be required
by law or policies of the board of education.

2. This act shall take effect September 1, 1972.

EXPLANATION—DMatter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.
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