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1 THE COURT: All right.

3

Good Ilornlng,

2 everybody. Before we commence with the taking of

3 teatl.ony In the next proffer, let .e just dl.cuss

4 for a brief mo.ent the followup on our

5 conversation last night regarding the question of

6 prior record.

7 Row, we discussed this briefly this

8 morning with counsel In cha.bers. I don't propose

9 that we need to do anything on the record In front

10 of the jury until It gets to that point In the

11 evidence, wherever it 18. I'. not suggesting

12 that. although opening co••ents you .ay want to

13 either of you .ake such co••enta on the general

14 area aa you think appropriate and a. you balleva

15 to be con.l.tent with what the evldance will

16 reveal, but in 9Efieral. I ....~l.fle4. 0 ~ e

17 basis of ay 11.1ted kno.ledge at the .o.ent. that

18 there .ay be a propar evlllantlal use of the f.ct

19 t .t .t the tla. of the Inclden~ ere, the

20 defend.nt •••• In f.ct, on prob.tlon In the

21 Superior Court for aeVera offenae., and further

22 that it .ay also be coapatant .nd ralav.nt for the

23 jury to know that In tha avent of a deter.lnatlon

C,. 24 by tha court of a violation of tha tar•• of that

25 prob.tlon. that the dafendant could have been

gORSTAHOI S. ~IRT, C.S.R. - OrrICIAL COURT R••ORT8R........~~~~_:..-_----
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1 sentenced on that vlolatlon anythlng troe a

2 contlnuatlon ot probatlon under approprlate ter.s

3 and condltlons, all the way up to a ter. In State

• prison of a. much a8 ten years.

5 I don't thlnk on the basls ot what I

6 now know that It's partlcularly relevant, absent

7 any other tactors, that the jury be advlsed as to

8 the nature ot the ottenses tor whlch he had been

9 placed on probatlon, or even the tl.e and the

10 clrcuastances ot the probatlon, .1eply that at the

11 tlee ot thl. -- the Incldent charged In thls

13 charged In the Indlct.ent?

I
~

12 Indlctment -- and by the way, what 1. the date

14 KR. TALASHIK: The date, your Bonor,

15 ls Aprll 25, 1988.

16 THE COURT: Okay. At -- In Aprll

17 ot -- on Aprll 25th, '88, that he wa., In tact, on

18 that probatlon under those condltlona. That'. ey

19 thlnklng at the eoeent. Doa. alther ot you have

20 anythlng that you w?uld llka to add, corract or

21 datract troe any ot that?

22 MR. PRISTON: May I a.k the Court It

23 there'. any partlcular ralavance In the nueber ot

( 24 otten.es tor whlch he wa. on probatlon tor?

25 THI COURT: Not that I know ot.

CONSTANCI S. lINT, C.S.R. - OFFICIAL COURT RIPORTIR



1 MR. PRESTON: Then perhaps what I

2 under~tand 1s the only relevance would be t~e tact

3 ot probation and possibly soae kind ot exposure,

4 but the number and the type ot ottenses would be

5 irrelevant?

6 THE COURT: I would think so. Row.

7 again, we're not talking about any consequence.

8 that we've already ruled on about what happens it

9 the detendant takes the stand or whether any other

10 content ot any record ot prior convictions may be

1 1 ad~issible on the question ot credibility. That's

12 not betore me in this discussion. I'a only

13 talking about whether the tact ot his having been

14 on probation is -- can be shown to the jury.

15 It comes up, tor exa.ple, or it did

16 yesterday in at lee8t two ditterent situations,

1? tirst in Davis' testi.ony ot what the detendant

18 told him, and second where else did it co.e

19 up? it had co•• up I don't

20 r •••aber. But when I heard it tro. Davis

21 yesterday was the second ti ..e I had occasion to

22 think about it. I think I ••ntioned on the record

23 the tirst ti••. I don't r ••••b.r. If•• it in the

24 context ot .y conc.rn ov.r the cont.nts ot S-11 I

2& B. that as it ••y --

CONSTANCE S. XIRT, C.S.R, - OrrICIAL COURT Rap02TaR



1 MR. TALASNIII::

6

I think it wae, your

2 Honor, because you told ae that to the extent that

3 the docuaente theaselves aight be adaissible,

4 there would have to be a'deletion of the --

THE COURT:

6 violations of probation.

Reference to the

7 MR. TALASNIII:: Exactly.

8 THE COURT: That aight have been the

9 context. Whatever it was, I gensrally agree that

10 at the appropriate tiae ay instruction to the jury

11 should be to the effect that he was on probation,

12 that the nature of the offenses -- offenee or

c-

13 offeneee for which he wae on probation i. not

14 before us and i~ not relevant and you need not

l~ speculate, that if he had been found in violation

16 of that probation at the tiae that he wa. on it,

17 that a po•• ible .entence for that, we never know,

18 obviou.ly without checking -- without -- we would

19 never know .pecifically what the .entence would

20 be, but the range of po•• ible .entence. th.t could

21 have been iapoeed would have been .nything froa a

22 cont1nuat1on on probat1on under carta1n tera. and

23 conditione all the way up to a tera of

iaprieonaent in tha'State pr1.on up to tan yaara.

2~ MR. PRISTON: 3udge, I detect another

CONSTANCI S. IWaT, C.S.R. - OFFICIAL COURT RIPOR~IR
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n"'-.•.
1 problem here. It's one thlng for Mr. T.lasnlk to

2 submlt It to the jury as part of hls proofs, as

3 part of a fact whlch he wants the jury to belleve,

4 It's qUlte another for the Judge to Instruct the

5 jury that the fact exlsts.

6 THE COURT: Ho, no. I would not

7 Instruct the jury that he wae on probatlon,

8 although I thlnk I could because It's a f.ct whlch

9 I could take judlclal notlce.

10 MR. PRESTON: Could the jury take

11 judlclal notlce?

The jury can take not lee,--
I
'--

12

13

THE COURT:

of anythlng I can take judlcl.1 notlc•. Judlcl.1

14 not lee ls .n .r. of the Court, .nd the jury 1. the

15 arm of the Court In thls c.... I'. not golng to

16 do that. I'. not golng to t.k. judlcl.1 notlc. of

17 • f.ct whlch, In thl. Inst.nc. I .gr•• wlth you,

18 the State should prov•. On the oth.r h.nd, I'.

19 not golng to permlt the St.te to .dduc. proofs on

20 the qu.stlon of the con,.qu.nc.s of the vlol.tlon

21 of prob.tlon. I'm going to In~truct th.t to the

.-

22 jury b.c.use I don't thlnk th.t's • prop.r .ubj.ct

23 of proofs .

24

25

MR. PRESTON:

THE COURT:

In t.rol. of

Th.t's • st.t•••nt of the

CONSTANCE S. XENT, C.S.R. - OFFICIAL COURT REPORTER----
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What I'a conte.plating is that the State

2 would in some appropriate fashion adduce evideLce

3 that he was on probation at that point. At that

4 po~nt, I could explain to the jury essentially

what I've outlined just now. That's my general

6 thinking on the subject. None of those is a

7 specific ruling and we can continue to discuss it

8 if any of you gets any additional thoughts.

9. MR. PRESTON: It. sorry I

10 aisinterpreted your Honor's intent.

11 THE COURT: No, I just again,

12 ay -- this is all under the heading of giving

13 everybody as auch opportunity to think about

14 things in advance a. possible. I have alwaya

15 found, at least for ayself, that tha aora tiaa

16 I've had to think about soaathing, in genaral, the

17 better ay decision winds up baing. Tharafora, I

18 i.pose that on everybody.

19 Anything elsa bafora wa procaad?

20 Okay. As I undarstand it, wa hava

21 coaplatad tha datarainationa ae to tha firat two

22 ita.a in Mr. Talasnik's Dac.abar 12 lattar. I aa

23

24

25

up now to nuabar thra., ~hich is an intarviaw in

South Carolina on M.y .3.

Mr. Talaanik, you a.y proca.d.

~ONSTANCE S. KEN~, C.S.R. - OFFICIAL COURT Rl'ORTaR
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1 MR. TALASNIK: Thank you. your

2

3

Honor. State would call Investigator Al Juliano.

ALRED E. JULIANO. having been duly

4 sworn. testities as tollows:

5 DIRECT EXAMINATION BY MR. TALASNIK:

6 Q. Investigator Juliano. tell us where you are

7 employed.

8 A. I'm employed by the Atlantic County

9 Prosecutor's Ottice. currently assigned to the

10 Major Crimes Squad.

Prosecutor's Ottice7(
~

11

12

13

Q.

A.

Q.

How long have you been employed with the

Approximstely two year. and eight .onth•.

And how much ot that ti.e ha. been apent

15 with the Major Cri.es Squad?

16

17

A.

Q.

The entirety.

What law entorce.ent experience did you

18 have prior to this hire?

19 A. 15 yeers prior to .y work with the

20 Pro.ecutor'. Ottice, in .unicipal police

21 depart.ent. and county police agencie•.

22 Q. During the cour.e ot that e.plo~.ent and

c
23 the cour.e ot your e.ploy.ent with the Major

Cri.e. Squad, have you had occa.ion to beco.e

25 involved in cri.inal inve.tigation.?

CORSTANCS S. KSRT. a.S.R. - OPPICIAL COURT REPORTER
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2

A.

Q.

10

Yea, air, I have.

Now. wlth re~pect to the Major Criaes

3 Squad. is there a particular type of criainal

• investigation that is specialized in?

A. Yes, sir. The only thing we do is

6 hoaicide.

7 Q. And for that period of tiae. therefore. you

8 have been exclusively involved in investigation of

9 criainal hoaicides?

10

11

A.

Q.

That'. correct, sir.

Were you so involved in the aonths of April

12 and May of 1988?

13 A.

Q.

Yes, .1~, I w••.

During those aonths, did you becoae

16 involved in an investigation into the death of

16 Gloria Siaonelli?

17

18

A.

Q.

Yea, air.

At what point did you becoae involved in

19 that investigation?

20 A. Proa the initial callout on April 26th.

21 li88, I, along with other aeabere of the Major

22 Criaes Squad, reoponded to the Greenhouse

23 Resteurant in Msrgate.

( 2. Q. Did you continue to work actively on the

26 criainal investigetion froa that point through the

CONSTANCE S. ZENT. C.S.R. - OFFICIAL COORT RIPORTIR.
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A. Yes, sir, I did.

warrant, in addition to the atate warrant, that

unlawful flight to avoid proaecution "arra~t be

We had requeatftd that anYes, sir.A.

Q. During the course at your Involve.ent, was

ieeued by the U.S. Magiatrate and one subaequently

A. Yes, air.

Q. What waa the nature of the contact that you

A. Richard Lee Highlander.

picked up Richard Lee Highlandar.

Columbia, South Carolina notified ua that they had

A. The 12th of May, the PBI office in

Q. And had there been aOme kind of a fad.~al

A. Yee, sir.

got beginning with the 12th of ~ay?

State of South Carolina during May of 1988

Q. Were you contacted by authorities in the

Richard Lee Highlander within their juriadiction?

evidence adduced thst gave rise to the preparation

arrest at a suspect?

murder?

authorized hia apprehenaion?

and signing of a complaint against the suspect for

Q. Who was the suspect named on the complaint7

regarding the possible location or this suapect,

1
,

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

,"':':' .
'. .

(
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2

was.

Q.

12

They were executlng that warrant.

After you were notlfled by the Federal

3 Bureau of Inves~lgatlons offlcers on the 12th of

• May. 1988 that Mr. Hlghlander had been arrested.

5 were arrange~ents made tor you to travel to South

6 Carollna?

7

8

A.

Q.

Yes, sir, i ••ediately.

Why were arrangements ••de tor you to go

9 there?

10 A. We were -- Lt. Welsh and I -- fro. Marga~e.

11 and I were th~ case investigators. We were to

12 extradlte Mr. Hlghlander back to New Jersey and

13 also for the purposes of an lntervlew.

Q. When you .rrlved ln South C.rolln. on

15 Frlday the 13th of May. 1988. whera w.a your flrat

16 stop?

17 A. Flrst stop w.a • pl.ce to aleep. th.t w.a

18 ln the early .ornlng houra of the 13th. fro. the

19 alrport to • hotel.

20

21

Q.

A.

And fro. thera?

When we .woke. we apoke to the ~BI offlc.

22 .t .pproxl•• te1y ten •.•. to ••et wlth Sp.cl.1

23 ~gent D.vla.

( Q. Old you h.ve • dlacuaalon wlth Spacl.1

25 Agant D.via rag.rd!ng t~. clrcu.at.nc.a of the

CONSTANC' S. KENT. C.S.R. - OPPICIAL COURT REPORTER.
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13

arrest of Mr. Highlandsr?

2

3

A.

Q.

Yes, sir, we d1d.

And did he relate to you the circu.stances

4 of that arrest?

5

6

A.

Q.

Yes, sir.

Did you have any discu•• ion with hi. about

? whether, at the tiae of his arrest, Mr. Highlander

8 was advised of his Constitutional rights?

9 A. Yea, sir, we d1d.

10 Q. And did they satisfy you that that had, in

11 fact, occurred?

13 .Mr. Highlander was, indeed, advised of his Miranda
L 12 A. Yes, sir. Special Agent Davis stated that

14 warnings.

15 Q. Was there further di.cussion about whether

16 Mr. Highlander had agreed to b~ interviewed?

17

18

A.

Q.

Yea, sir.

And what infor.ation was given to you by

19 Agent Davis in that regard?

20

21 questioning.

MR. DAVIS: I object to this line of

23 Talasnik? I. this witne•• going to tell .e that

(

i.:.-_

22

24

25

THE COURT: What'. the proffer, Mr.

when he interviewed hi., he did or did not

readvi.e of hi. right.?

COKSTAKCI S. XIKT, C.S.R. - OPPICIAL COURT RIPORTIR



1 MR. TALASNIK:

1.

There will be evidence

2 of a readvisement, your Ronor. Simply

3

• about?

THE COURT: Then what's this proffer

Mrt. TALASNIK: Just to show a

6 continuin~ complianca with the requirements of

7 Miranda.

8 THE COURT: I'll sustain the

9 objection. I think that I've already ruled as to

10 what happened on the 12th. I'll make a

11 determination of what happened on the 13th on the

( 12 basis of this witness' testimony, but not on the

13 bKsis of what this kitness tells me Davie told hi.

1. about what happened on the 12th. which I've

15 already heard from Davie.

16

17 Honor.

MR. TALASNIK: Very .ell. your

18 BY MR. TALASNIK:

19 Q. After visiting with Officer Davis, whera

20 did you next ~o?

21 A. We accompanied Special Agent Davis and

22 Clemmens of the FBI to the Richland County Jail in

23 separate vehicles.

c
25

Q.

A.

For what purpose?

Richard Lee Hi~hlander was SCheduled for a

~'. CO"STANCK $. KK"T. C.S.R. - OFFICIAL COURT RIPORTIR
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15

extradition hearing in tront ot a tederal judge at

2 that tilDe.

3 Q. Okay. Now, did you have occasion to

4 actually see Mr. Highlander that morning at the

5 Richland County 3ail?

6 A. Brietly. As he got into the car, the

8 Q. Were you able to identity him as being the

9 Richard Lee Highlander who was named on the arrest

10 warrant?

1 1

12

13

14

15

16

A.

Q.

A.

Q.

A.

Yes, sir.

And is that person in the courtroom today?

Yes, sir, be Is.

Could you identity him, please?

Sitting between counsel wearing blue jean•.

THE COURT: The record will retlact

1? the identitication ot ths witneas here and tha

18 tac~ yesterday that tha detendant admitted he was

19 the one in South Carollna.

20 BY MR. TALASNIK:

21 Q. How did ha appaar to be at tha briat

22 encount6r at tha Richland County Jail?

appaared tine. There waa only a second or two(
23

24

A. ihat encountar was vary briar and he

25 that I saw him.

CONSTAHcE S. KENT, C.S.R. - OFFICIAL COURT REPORTER
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2

3

16

Q. When was the next tIme you saw Mr.

Hlghlander that mornlng?

A. At the U.S. Courthouse at approxlaately 11

• a.m.

5 Q. And do ycu recall what went on at the

6 tederal courthouse?

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Thls. I belleve, was an extradltlon

hearlng. Mr .. H1ghlander was seated In tront ot

me, h1s back toward ae. At that time, the 3udge

or maglstrate advlsed Mr. Hlghlander that he had

the rlght to walve extradltlon or to tlght It.

Q. Okay. How dld Mr. Hlghlander _ppear to you

In the courtroom settlng?

A. He was qUlet, respon.lve to queatlona he

was aaked by the maglstrate.

Q. Were there occaalona whsre the tederal

maglstrate addressed questlon. to hla?

A. Yes, eir.

Q. Were you able to hear whether Mr.

Hlghlander could rea pond to thea orally?

A. Yes. he could and he d1d.

Q. And he dld. Okay. Ma. he accoapanled by

anyone there, It you recall?

A. There waa a woaan alttlng next to hla ~hoa

I was told later w.a a Publlc Detender. tederal

CONSTANCE S. KENT, C.S.R. - O~rICIAL COURT .SPORTS.
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17

Public Defender.

2 Q. After that hearing was coapleted. what was

3 the next thing that you recall?

4 A. Deputy U.S. Marshall escorted Mr.

5 Highlander to the Richland County Courthouse.

6 Apparently. Mr. Highlander had been charged in a

7 State fugitive warrant and there was an

8 extradition hearing at that tiae at the Richland

9 County Courthouse.

10 Q. While in the federal courthouse or in

11 transit between the federal courthouse and the

.,

~
12 state courthouse, did you have any CU.ltact with

13 Mr. Highlander?

14 A. He was transported in another vehicle froa

15 the federal courthouse to the state.

16 Q. Oltay. Were you physically present for the

17 hearing in the state court. Richland County?

18

19

20

A.

Q.

A.

Yes. sir, 1M••.

Generally what went on there?

Again. it waa a very .a.ll rooa th.re and

21 not a lot of people. The Judge advised Mr.

22 Highlander what the ch.rge. were. what hi. right.

23 were a. far a. waiving th•• or fighting

c 24 extradition.

25 Q. Did you have a chan~e to observe Mr.

COKSTAKCS S. KaKT. C.S.R. - O~rICIAL COURT REPORTER



1 H1ghlander durlng that hearlng?

18

2

3

5

A.

Q.

A.

Q.

Yes, I dld.

How dld he appear to you?

He appeared tine, noraal.

Were the~e occaslons where the 3udge

6 addressed questlons to Mr. Hlghlander?

7

8

9

10

A.

Q.

A.

Q.

Yes, sir, there was.

Was he able to respond to those questlons?

Yes, sir.

Were there occasions where he was ••ked to

11 execute certain documents?

12 A. He was asked to slgn -- If h~ ~ould slgn

13 the documents.

14 Q. And were you able to observe If he was able

15 to do so?

16

17

18

A.

Q.

Yes, air.

Okay.

MR. TALASNIK: Your Honor. at thl.

19 polnt, I have £ two page -- or two docu••nt. th.t

20 have been .t.pl.d together th.t I'd 11k. to h.ve

21 ••rked a. 5-8 for Id.ntlflc.tlon.

22 THE COURT: Wh.t .r. th.y, pl••••?

23 MR. TALA5NIK: On. 1. entltl.d w.lv.r

(

25

of rlght of extradlt~on h••rlng, .nd .tt.eh.d to

It 1••n .ffld.vlt and .rr•• t w.rr.nt fro.

CONSTANCE S. KENT. C.S.R. - O~PICIAL COURT R&PORT&R
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3
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Richland County. South Carolina.
•

THE COURT: Dated May 13th?

MR. TALASNIK: Yes. your Honor. it

4 is.

TH~ COURT: Extradition waiver. May

6 13. S-6 for identification.

7 (Exhibit S-6 was marked for

8 identification.)

9

10 Davis.

MR. TALASNIK: I'll shoW S-6 to Mr.

11 BY MR. TALASNIK:

12 Q. Investigator 3uliano. I'a going.to show you

13 two docuaents that hAve been aarked together as

14 S-6 for identification. I'd like you to look at

15 thea and tell ae 1f you recognize what they are.

16 A. The top one is a waiver o~ right of

17 extradition hearing it's entitled. This was the

18 fora that the 3udge in the Richland County

19 Courthouse gave Mr. Highlander and this is the

20 fora that he signed.

21 The second is an affidavit prepared

22 by T. E. Darnell. who is a Shsriff's Deputy with

23 the Richland tounty Sheriff's Departaent. that was

c. 24

25

the copy which was given to us at the tiae of the

hearing.
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1 Q.

20

Now, with respect to the first page, are

2 there sIgnatures on there that you recognize?

3 A.

Q.

A.

Yes, there are two I recognize.

And which names are they?

Richard L~e Highlander, or Richard L.

6 Highlander, and T. I. Darnell.

7 Q. Was this executed by Mr. Highlander in the

8 courtroo. after the brief hearing that you've

~ described with the state judge?

10

11

A.

Q.

Yes, sir, 1t w••.

During the course of tha~ hearing, or for

\~
12 that regard the federal hearing earl~_~, did Mr.

13 Highlander make any requests of either judge?

15

A.

Q.

He did not, no.

Did you have contact with Mr. Highlandar

16 upon the completion of this second hearing, ths

17 one in the state court?

18 A. Yes, I did.

19 Q. In what mannar did you have contact with

20 Mr. Highlander after this sscond hearing was

21 co.plsted?

22 A. We escorted hi. to the vehicle of the

Highlander hsd requested fro. Lt. Weleh and I thatc.
23 Deputy U.S. Ma~shall, Marshall Ipps. Mr.

25 hs be allowed to shave and chower, cl.~n up before
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21

his journey back to New Jersey.

2

3

Q.

A.

When was this request made?

During our contact with Mr. Highlander at

4 thft Richland County --

Q.

6 to do?

And what is it exactly he wanted to be able

7 A. Freshen up and to c~e.n up, change clothes,

8 just be more presentable for his trip.

9 Q. During the course of that exchange, where

10 he asked per.ission to be able to shower and

11 change clothes and the like, was there any

12 substantive questioning done of him?

13 A. No. We weren't asking him any que.tions et

14 all.

15 Q. During that portion of your encounter, how

16 did Mr. Highlander appear to you?

17 A. He appeared talkative, friendly, little bit

18 arrogant.

19 Q. Did he manife.t any physical problems to

20 you?

21 A. He did not manife.t any, nor did he .ention

22 any.

c
23

24

25

Q.

A.

Q.

Any medical complaints?

",0, air.

Was there any in~ication by Mr. Highlander
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1

22

that he was wlthdrawlng troa narcotlc or alcohol

2 overuse?

3

4

5

6

7

8

A. Not at all, slr.

Q. Old he ask you not to Intervlew hla7

A. No, slr.

Q. Old he ask to see a lawyer?

A. No, slr.

Q. So the only thlng he asked tor was to be

9 able to clean hlaselt up?

10

1 1

A.

Q.

Yes, sir.

And In response to that request. what did

12 you do?

13 A. Deputy U.S. Marshall Epps was kind enough

14 to take Mr. Hlghlander back to the Richland County

15 3ail and deposit hia there tor his clean up.

16 change ot clothes.

17 Q. What tiae ot the day, approxiaately. would

18 this have been by the tiae Mr. Highlander wa.

19 transported back to the jail per his reque.t to be

20 able to clean up?

21 A. I believe it wa. approxiaately 12 or 12:30

22 when that was -- all the hearinga wara coapleted.

23 Q. Where did you go whila Mr. Highlander waa

( being transported back to tha jail?

25 A. We went back to the raI ott ice in Coluabia
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1 and received soa. docuaents

23

copies of docuaenta

2 from Special Agent Davia.

3 Q. Were arrangeaents made, given the waiver of

• the right to an extradition hearing, to transport

5 Mr. Highlander back to the State of Hew Jersey?

6

1

A.

Q.

Yes, sir, they were.

And after aaking those arrange.enta , where

8 did you and Lt. Welsh go?

9 A. We returned to the Richland County Jail in

10 Columbia.

1 1 Q. About what time did you arrive back at the

12 Richland County Jail?

13 A.

Q.

I believe it was approxiaately 1:20 p.a.

Did you have occasion to see Mr. Highlander

15 at the Richland County Jail that afternoon1

16

11

18

A.

Q.

A.

Ye., air.

How did he appear to you?

He appeared cleaned up, looked good. He

19 wea lucid an4 awake, alert.

(

20

21

22

23

Q. Did he indicate to you any coaplainta about

his phyaical or aedical condition?

A. Ho, air, he did not.

Q. Did he aake any coaplaints at Cl11 regarding

the ••aunt of sleep he aay or aay not have had?

25 A. Mo, aJr. He looked well rested.
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1

2

3

Q.

A.

Q.

Were you able to coaaunicate with hia?

Yes, 8ir.

Was he able to give you answers that were

4 roughly responsive to the questions that you

5 asked?

6

7

A.

Q.

Yes, 8ir.

Was a decision aade to interview hi. there

8 in the county jail that afternoon?

9

10

A.

Q.

Yes, sir, it w••.

What was done, if anything, about

11 readvising Mr. Highlander of his Constitutional

12 rights?

13 A. Well, at the ti•• we interviewed hi. in an

14 interview area of the jail, I advised Mr.

15 Highlander of his rights under Miranda by using

16 the standard for. entitled "Your Rights" that is

17 in use in the Prosecutor's Office.

18 MR. TALA5NIK: Your Honor, I have a

19 one page docuaent that is entitled "Your Rights,"

20 dated May 13, 1988, that I'd like to have aarked

21 as 5-7 for identification.

22 THE COURT: It aay be so .arked.

,
'.

23 (Exhibit 5-7 was .arked fnr

identification. )

25 MR. TALASNII!C: I will show 1-7 to Mr.
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1 Davis.

25

2 BY MR. TALA5RIK:

3 Q. Investigator 3uliano, I'. going to show you

4 a one page docu.ent that has been .arked as 5-7

5 for identificatio~. I want you to look at it and

6 tell .e if you recognize what it is.

7

8

9

A.

Q.

A.

Yes, sir, I do recognize it.

What do you recognize it to be7

This is the for. fro. which I read Mr.

10 Highlander his rights in the Miranda, and it is

11 the form that he signed and I and Lt. Welsh

12 witnessed.

13 Q. Investigator, does that appear to bs the

14 original of the advics of rights for. that was

15 used with respect to Mr. Highlander on Friday the

16 13th, 19887

17 A. Yes,' sir.

18 Q. Will you explain to ths Court the procedure

19 that you use in sdvising Mr. Highlander of his

20 rights, .aking use of that for.7

21 A. All right. I would tsll Mr. Bighlan4er, or

c

22 anyons slse, that I would like to speak to ths.

23 concerning ths cri.e of ho.icide, and I would tell

Mr. Highlander, and I did tell Mr. Highlander

25 before I spoke to hi. st all I wanted to .ake surs
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1 he understood his rights.
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I would then read froe

2 the fora.

3 Q. Did you read each one of those substantive

4 listed rights out loud?

5 A. Ves, sir. I read the preface and then the

6 five points.

7 Q. Now, while you are reading these, a~e you

8 able to observe Mr. Highlander?

9

10

A.

Q.

Yes. air.

What is he doing while you're reading hie

11 these rights?

12 A. At the end of each right, I stopped and

13 asked hia if he understaod that particular one.

Q. And in each case, did you follow that

15 procedure with Mr. Highlander?

16

17

A.

Q.

Yes, sir.

And in each case, what, if anything, did he

18 do or say in response to your question?

19

20

A.

Q.

He indicated that he underetood each point.

Now, what is that last paragraph there that

21 doeen't have a nueber on it, near the botto.?

22 A. This is a state.ent that the SUbject

23 understood hie righte and he's read this stata.ent

( 24 and that he agree. to talk to the police.

25 Q. I. that .tate••nt also read alOUd to Mr.
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1 Highlander?

2

3

A.

Q.

No.

How is Mr. Highlander to know what's --

4 what that stateaent says, he understands hiw

5 rights and he agree~ to talk7

6 A. I gave Mr. Highlandar the tora and asked

7 hia to verbally read this aloud.

8

9

10

Q.

A.

Q.

What do you aean verbally read it aloud7

Asked Mr. Highlander to read it to ae.

So he actually read the words and you were

11 able to hear them?

L -12

13

A.

Q.

Yes, sir.

Atter that was accoapli.hed, what was the

14 next thing that happened?

15 A. I asked Mr. Highlander it he would .ign the

16 tora.

17

18

19

Q.

A.

Q.

Did you witnes. his signature on the tora7

Ye., .ir, I did.

Do any other signature. appear on there

20 that you recognize7

21 A. Yes, sir, aine and Lt. Rayaond Wel.h ot the

22 Margate Police Departaent.

.0 that we know this i. the .aae one you'rec
23

24

Q. I. there a tiae and a date on the docuaent

•

25 talking about7
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Two tlmes here, 2:1S Is the tl.e that

2 I began readlng hlm hls rlghts~ and 2:20 Is the

3 tlme that he slgned we slgned ott here as

4 well. The date ot May 13th, 1988 Is also In the

Supper rlght-hand corner.

6 Q. Okay. Atter Mr. Hlghlander read aloud the

7 sectlon that he was wl111ng to answer questlons

8 and that he understood and was walvlng hls rlghts,

9 dld you begln to questlon Mr. Hlghlander about the

10 kl111ng of Glorla Sl.onelll?

1 1 A. I Indlcated berore that that I was

13 so.e polnt glvlng a taped atate.ent, and then I
L 12 Interesce~ In havlng hl. glve a s~atemeb. antl at

14 began asklng hlm so.e questlons about Glorla

1S Slmonelll.

16 Q. Before asklng hlE any questlons, dld Mr.

17 Hlghlander Indlcate that he dldn't want to talk to

18 you or glve you e state.ent?

19 A. Not at all. He Indlcated he dld want to

20 tell hls story and he ••1d that, but he al.o sald

21 at that tl.e he dldn't want to glva a taped

22 .tate.ent at that tl.e. I belleve hI•.word. were

23 he dldn't know u. well enough.
,

" ' 24

2S

Q.

A.

To glve you a taped state.ent?

That'. correct.
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1 Q.

29

But did he indicate in any way that he was

2 unwilling to talk to you or ,ive you an oral

3 statement?

5

A.

Q .

Not at all. he was anxious to talk.

Okay. Did he ask to talk to a lawyer

6 betore speaking with you 1n the interview roo. ot

7 the county ja11 there?

8

9

A.

Q.

No. sir. he d1d not.

Descr1be the procedure that you used to

10 question Mr. Highlander that atternoon in the

11 R1chland County 3a11.

12

13

A.

hia.

well. it was pretty straighttorward with

I asked hi. it he killed Gloria Si.onelli

14 and he said he did. I also asked hi. what l.d up

15 to it. and he stated -- he .ade state.ents as to

16 what led up to it. It's a combination ot using

17 open and close-ended questions 1t you .ean

18 technique.

19 Q. Who did the questioning during the course

20 ot the oral interview?

21 A. Predo.inantly it was .e. Lt. Welsh was

22 tree to jU.p in at any ti•• and ask any questions

23 as to whether he pretsrrsd to do it.

c 24 Q. Did Mr. Highlsnder discuss with you the

•

25 bsckground ot his relationship· with the viet i.?
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At that particular ti.e. he .entioned that

2 he had been upset with Gloria. boyfriend and

3 girlfriend relationship.

Q. Did he describe for you what led up ~o the

5 actual killing of MIss Si.onelli?

6 A. Yes. sir. he did.

7 Q. Did he describe for you how Miss Si.onelli

8 was killed?

9

10

A.

Q.

Yes. sir.

Did he ad.it that he was --

11 MR. DAVIS: Your Honor. I object to

12 the leadIng questions.

13 THE COURT: Sustained.

MR. TALASKIX, All right.

15 BY MR. TALASKIX,

16

17

Q.

A.

What did he say?

Mr. Highlander .aid h. had been extre•• ly

(,

18 upset with Gloria Si.onelli. that .ha had filed

19 charges again.t hi. that he believed. if

20 convicted. he would go to State Pri.on. And he

21 .aid that hi. various atte.pt. to contact her and

22 have her drop the charge. were un.ucc••• ful and h.

23 had planned tor about a we.k to kill Gloria

Si.onelli. that he would rather kill ber than go

•

25 to jail.



1

2

3

4

5

6

31

Q. Go on.

A. He further stated that n the 25th of

well, I should aentlon he sald he fell b.ck

agalnst a wall, that the only w.y out of golng to

prlson was to kl11 Glorl.. He stated that on the

25th of Aprl1, th.t he .nd a frlend, .bout 5:30 ln

1 the afternoon, 5:30 p ••• , drove around and .aw

8 Glorl.'s car ln the parklng lot ln the b.ck of the

9 Greenhouse Restaurant, and that fro. there they

10 went to another frlend's house, Mr. Hlghlander

11 retrieved a weapon, a fir.ara, fro. that hou~e.

c

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7rom the second hou•• , he anQ the

flrst frlend drove soaewh.re .hd he took.

comblnatlon of drugs .nd .lcohol .nd th.t they

returned to the Greenhouee. Hle lntent then w••

to go lnto the Greenhou.e .nd kl11 Glorl., but the

frlend told hla to w.lt, .nd th.t he w.lted there

.nd he saw her coae outslde wlth • a.le

coapanlon. He .1.0 at.ted he h.d the gun und.r

the front p••••ng.r .e.t of the v.hlcl. wh.r. h.

wa••1ttlng, th.t wh.n h•••w Glorl••xlt the

Greenhouse Bar wlth thl. aal. coap.nlon, that h.

took the gun fro. under the .e.t, cocked lt .nd

held lt .t hl. slde .nd walked up to w~are Glorla

.nd the frlend were coalng out of the b.r, polnt.d
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the gun at her and shot at Gloria.

He stated that he heard her say. ·oh.

3 no, I don't believe this is happening," and that

4 she fell. He also shot at the co.panion.

Q. Did he also discuss with you how he got

6 froe that location to South Carolina?

? A. Yes, sir. He stated that he took a bus

8 eventually froe Mew York City.

9 Q. Was there any specific discusslon about the

10 shooting of the eale companion?

11 A. He did state that he was sorry at one point

13 but he felt that the guy was a threat to hi. and
L 12 ·that he shot at hi. because he wasn't 1nvolved,

14 that's why he shot at hie.

15 Q. Approxi.ately what ti.e did you fiftish the

16 oral interview that you've now sua.arized for us?

I?

18

19

20

A.

Q.

A.

Q.

I believe it was 3:20 or so.

That saae afternoon?

Yes.

What was your next function. now that

21 you've coepleted thie· orel interview?

22 A. We then went to the Colu.bia. South

23 Carolina airport in order to get a fli~ht ho.e to

( 24 Mew Jersey.

25 Q. Mow, you had Mr. Highlender in your custody
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for the trip froa the jail to the airport and

2 thereafter in the airport?

3

4

A.

Q.

Yes, sir, we did.

Now, during that period of tiae -- ahd the

5 period I'a talking about is the trip fro. the jail

6 to the airport, and the stay in the airport before

7 you got on the plane -- during that period of

8 tiae, how did Mr. Highlander appear to you?

9 A. Very cal•. I think I would typify it as

10 resigned. He wasn't eaotional or excitable. He

11 complied with our orders at all tiaes.

12 Q. During that period of tiae, did he aanifest

13 any physical difficulties?

14

15

A.

Q.

No, sir.

Did he register any coaplaints about his

16 physical or aedical condition?

17

18

A.

Q.

No, air.

During that period of tiae, what did you

19 talk about, if st all?

20 A. General conversation about Coluabia, about

21 Atlantic City. Ne ate soaething there at the

22 airport, all three of.us.

23 Q. Nas food purchased for Mr. Highlander at

( 24 the airport?

25 A. v•• , eir.
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Did he ever make any requests that you can

2 recall for additional food or to be able to go to

3 the bathroom, those kinds of things?

4 A. He never requested additional food. There

5 were several tlaes when we all went to the

6 bathroo•. Mr. Highlander used the aen's rooa, we

7 accompanied him. Those kinds of requests were

8 complied with. There were no others that I can

9 recall.

10 Q. Could you eati.ate for us how long you were

11 at the airport before the flight was available to

12

13

you?

A. Several hour•. We .iased two flighta to

14 New Jersey because of a proble. with the county

credit card, eo we were there several hours. We

16 finally got a flight so.ewhere around eight, eight

17 p ••.

18 Q. Was there any .ore subetantiva

19 discussion -- by substantive, I .ean relating to

20 the circu.stances of the killing of Gloria

21 Si.onelli -- in the airport during this waiting

22 period?

wasn't a place for an interview.
,
\..

23

24

A. No, alr, that •••n't our purpo••. There

25 Q. What was Mr. Highlander doing at the
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airport?

2 A. Of course he was shackled using handcuff.

3 and a belt in front of hi., jacket was placed over

4 his handcuffs so it wa.n't known to the g.n.ral

5 public. He was .itting th.re cal. and engaging in

6 light conversation with both Lt. W.l.h and I.

7 Q. Tell •• now about the flight fro. South

8 Carolina till your ulti.at. destination.

9 A. There wa. one connection in Washington,

10 D.C., I believe. That wa.n't -- that was

11 uneventful. Mr. Highlander .lept a bit on the

12 plane as I racall. We had aore conver••~~on about

13 wo••n, about booze and about Atlantic City and

14 about Colu.bia and about Mr. Highland.r'. window

15 wa.hing bu.in•••.

16 Q. About what ti •• did you arrive back in Rew

17 .Jer••y?

18

19

A.

Q.

So.ewh.r. around 10:30 or 11 p .•.

Duri~g any ot that flight ti.e, did Mr.

20 Highland.r .v.r r.que.t that you not talk to hi.

21 any .ore about the cri.e?

22

23

A.

Q.

11o, air, not at all.

Did h. ever reque.t to talk to or try to

( 24 locat. an attorney?

25 A, 110, air.
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3

Q.

A.

Q.
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Did he ever ask you to get one tor him?

No, sir.

Atter you arrived back in New jersey, where

4 did you and Lt. Welsh and Mr. Highlander go?

5 A. We were picked up trom the aIrport by

6 another investigator, we were driven directly to

7 the Margate City Police headquarters.

8

9

Q.

A.

Why did you go there?

Because Mr. Highlander was arrested on an

10 Atlantic County warrant. It wa. necessary tor him

11 to De processed, tingerprinted and photographed.

(
'--

12 Thatls o~r next stop.

13

14

15

Q.

A.

Q.

At the Margate Police Department?

That t • correct.

Now, what went on at the Margate Police

16 Department with respect to Mr. Highlander when you

17 got there?

18 A. We ordered tood -- right atter the

19 processing, we ordered tood tor allot us, Mr.

20 Highlander included, so we ate som.thing.

21 Q. ·Atter eating something at the Margate

22 Polite Department, including Mr. Highlander, how

23 did he appear to y~u?

c 24 A. He wa. once again, there was no~hlng

outstandIng about hIs ~ppearan~e. He was travel
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"~ary, as w@re the rest of U8, but he didn ' t

2 exhibit any signs of being sleepy or anything like

3 that. He was still very conversive, anxious to

4 talk.

6

Q.

A.

What do you .~an by he was anxious'to talk?

Mr. Highlander indicated that he wanted to

7 tell his story and this ie when I asked hi. once

8 again if he would like to give a taped etate.ent

9 to us. When he said that he would, we, at thie

10 point, again advieed hi. of his Constitutional

11 rights.

12 MR. TALASHIB: Your Honor, ~_ thie

13 point, I have a one page fora entitled "Your

14 Rights," bearing the date May 14, 1988 that I

15 would 11ke to have .arked as 5-8 for

16 identification.

17 THE COURT: It .ay be eo .arked.

18 (Exhibit 5-8 wae .arked for

19 identification.)

20

21 Mr. Davie.

MR. TALAS.IE: I would ehow S-8 to

22 BY MH. TALASNIE:

a one page docu.ent which hae now been .arked S-8(
23

24

Q. Inveat!gator 3uliano, I'. going to ahow you

25 for identification. I'd like you to look at it
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and tell me if you recognize ..hat it i •.

A. Yes, sir, I do.

Q. Khat do you recognize it to be?

A. This is the fora trom ..hich I read Mr.

Highlander his rights at the Margate Police

Department on May 14th, 1988.

1

2

3

4

5

6

7 Q.

38

Does that appear to be the original ot the

8 torm that ..as used that night or early morning7

9

10

A.

Q.

Yes, sir, .i:t 1 •.

Kill you describe tor the 3udge the

11 procedure that you used in readvi.ing Mr.

12 Highland~_ ot his constitution.l right~ -'th the

13 use ot that torm7

Colu.bia, South C.rolin., .ir.

14

15

A. V.e, sir. It .... the ......ay w. did it in

I re.d through the

16 pret3ce to the rights of Mr. Highlander and then I

17 read each right individu.lly .nd ••kea Mr.

18 Highlander it he under.tood e.ch right .tter I

19 re.d it. At the end ot the ot.te.ent, the

20 paragraph underne.th .... re.d b.ck to •• by Mr.

21 Highl.nder .nd then he .igned it, Lt. Wel.h .igned

22 it, as did I, and then ..e d.ted -- the ti.e ...e

23 put on it.

THE COURT: What time .... it done?( 24

25 THE WITNISS: 1:05 ..... , .ir.
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1 BY MR. TALA5NIK:

39

2 Q. Now, you had occasion to look at Mr.

3 Highlander as you were reading each of these

4 rights as you've described for us?

6

A.

Q.

Yes, sir.

Did you get his assent to each one after

7 you read it?

8

9

A.

Q.

Yes, sir.

You have indicated to us that he was at

10 least travel weary as were you all. Did he

11 manifest anything like a nodding out or closing.

12 his eyes u_ anything that would lead yo~ 4_

13 believe that he was just about ready to go to

14 sleep?

15 A. No, sir, not at all.

16 Q. In relation to the reading of this for. to

17 him, when was the food gotten for Mr. Highlander?

18 A. Immediately when we arrived in Margate

19 police headquarters, w. order~d the food. And

20 during the processing, one of the patrol.sn w.nt

21 out to get it fro. tha local convsni.ncs stor•.

22 May have b.en 20 .inutes or half an hour before w.

c
23

24

got it.

Q.

Before the state••nt was taken, w. at•.

So d1d he eat before you rsad hi. those

•

25 rights on that for.?
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1

2

A.

'Q.

Yes, sir.

Okay. How did you feel after you had

3 eaten?

A. A lot better. All we had on the plane were

5 peanuts.

6 Q . After reading hia this tora and having Mr.

7 Highlander read aloud thia sec~nd portion, did you

8 witness his signature on the fora?

9

10

A.

Q.

Yes, sir, I did.

Now, I want you to think back to how he

11 read this last portion of the fora. Could you

13 day before when you were interviewing hi. in the

(
'---

12 compare It ,ith how he read it back earll-~·the

14 Richland County 3ail?

1~ A. I didn't discern any difterence in the way

16 it wa~ read back to ae.

17 Q. Words were not slurred or anything like

18 that?

19

20

A.

Q.

Oh, no, not at all.

Okay. Did you ask Mr. Highlander whether

21 he would agree to talk with you again about the

22 killing of Miaa Si.onelli?

c.
23

2~

A.

Q.

A.

Yes, sir, I d1d.

How did ha respond?

He said that he would.
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1 Q. This time, did you discuss with hi.

2 specifically the giving of a tape recorded

3 stateaent?

5

6

A.

Q.

A.

Yes, sir.

And how did he respond to that?

He responded in the affir.ative. He -- I

7 told hi. I would like to take a recorded state.ent

8 from him and told him what I would like to a.k in

9 the statement. He responded he would be glad to

10 do that.

1 1 Q. Did he indicate that he wanted to see a

( 12 lawyer b f~_~ he permitted hi.self to be ·~,e

13 recorded?

15

A.

Q.

No, ~lr.

Did you discuss with him why he was .. illing

16 to giv~ you a tape recorded state.ent now but he

1? wa.n't back in South Carolina?

18 A. That had already been resolved i~ ay .ind.

19 They

20 THE COORT: The que.tion .a• • h.ther

21 you discu.sed it with hi •.

22 THE WITNESS: No •• ir.

23 BY MR. TALASNIK:

( Q. Okay. Now. did you reintervie. hi. befor.

,

25 .etting up the tape recorder?
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1 A. Yes, sir.

2 Q. And was that a lengthy reinterview proces.?

3 A. No. sir, it was not.

4 Q. What was the purpo.e of that reintervie~

5 before the taping?

6 A. To go over the ground we had covered

? earlier in the interview and to .how hi. what to

8 expect in the tape recorded state.ent beC.use it'.

9 a little bit different.

Q. An~ •.~y did you take the trouble tc :0

through that with him before actu.lly turning on

the tape recorder?

A. Well, to allow his to be .ore comfortable

with wt-at wae going on, to know wh.t to expect.

Q. In the proce•• of th.t prep.r.tion for the

taping of the .tate.ent, did you .g.in dS.cuee

with hi. the killing of Mi •• Si.onelli. the

circu•• t.nce. le.ding up to it .nd wh.t followed?

A. Y•• , .ir.

Q. And how did th.t gener.lly co.p.re with

wh.t he h.d •• id to you in South C.rolin.?

A. The .ub.t.nce w•• the ••••. The len~th wa.

• lot longer.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

A.

The format is different?

Yes, sir.
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1

2

3

4

5

6

7

8

9

10

1 1

12

Q. Went into more detail?

A. Very much so, yes,

Q. Do you have a present recollection of the

things that he said to you before the tape wa~

turned on?

A. As far as responding to ay questions?

Q. Yes.

A. 3ust that he had been upset with Gloria for

filing the charges. He fell back against the

wall. He felt the only way to get out of going to

prison was to kill Gloria and that he had planned

it for a_u~: a week. Those are the thinw_ that I

13 recall.

14 Q. Okay. Now, will you describe for the Court

15 the process that you used in taking. tape

16 record~d stateaent?

17 A. Yes, sir. We have a form taped

18 statement format form from which we read, and in

19 that form it just gives us guidelines, ca.e

20 number, the date, the time, admini.tering an oath,

21 thing. like that.

22 MR. TALASNI~: Your Honor, I have e

,

c
23

24

25

one page documant .ntit1ad tapad .tat••ant format,

with s date May 14, 1988 that I'd 1ik. to have

marked a. S-9.
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MR. TALA5NIK: 5-9 for

1

2

THE COURT: It aay be so aarked.

3 identification.

4 (Exhibit 5-9 was aarked for

5 identification.)

~R. TALA5NIK:6

7 Mr. Davis.

8 BY MR. TALA5NIK:

I would show 5-9 to

9 Q. Investigator Juliano, I'm going to show you

10 a one page docuaent that has been aarked as 5-9

1 1 tor identitication. I'd like you to look at it

12 and tell .~ ,. you recognize what it is?

13 A. Yes. sir. This is the taped stateaent

14 toraat tora I coapleted at the tiae of Mr.

15 Highlander's taped statesent on May 14th, '88.

:& Q. ~nd is this a fora that beara your writing

17 on it?

18

19

20

21

A.

Q .

A.

Q.

Yes. air. it is.

Does this appear to be th. original~

It doea.

Waa a taped atateaent taken froa Mr.

22 Highlan~er?

c,
23

24

A.

Q.

Yes, sir, it was.

Will you deacribe tor the Court the

25 procedure that you uae in teraa of turning on the
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tape. turnIng It off. how that work•.

2 A. We us. a ••• 11 tape recorder, portable tape

3 recorder that has the capabIlIty of pluggIng In

tor power. We 'put the tape In .nd pu.h the record

5 button. we .tart leeedlately. I go over the tape

6 statement foreat fore and I a.k Mr. HIghlander

7 que.tions, or anyorie els.-1 wa. questioning.

8 DurIng that tlee. the tepe doe. not -- 1. not

9 stopped at all unle•• there' ••oee kInd of

10 emergency or soaething. At that tlee. we wIll say

11 on the tape. we're stoppIng the tape. or If the

12 tape ran o~t ~n one side and you dldn ' i bav- ,

13 chance to preface the runnIng out of the tape. you

14 would say when It came back on that the t.pe

15 recorder had .topped becau.e we r.n out of t.pe or

:6 whatever, and the cas.ette had been turned over.

17 We u.e the .tandard 30 mlnuta ca••ette.

18 Q. Do you have -- or dId you pre.erve the

19 orIgInal tape. that con.tltut. the t.p.d .t.t•••nt

20 gIven to you th.t earnIng by Mr. Hlghl.nd.r?

21

22

23

A.

Q.

A.

Q.

Ye., 8ir.

~o you have thee In yous po••••• lon?

I do ••1r.

Could I h.ve th.e. pl ••••?

25 Mft. TALASMIIC: Your Honor, I h.v~ two
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cassette tapes that I'd like to have aarked

jointly as 5-10 for identification.

THE COURT: It aay be aarked 5-10 la)

and (bl for identification.

(Exhibits S-10 la) and lb) were

marked for identification.)

MR. TALASNIK: I'll show S-10 la) and

(b) to Mr. Davi •.

BY MR. TALASNIK:

Q. Investigator Juliano. I'a going to show you

these e~hibits that have now been aarked as S-10

(al and S-10 :~) for identification. I'd l~~- you

to look at them and tell ae if you recognize what

they are.

provid.d by Lt. W.l.h. it iM not the A~lantic

Q. W~at do you recognize thea to be7

A. These are the two ca.s.tte tap•• used to

take the recorded stateaent from Richard

Highlander on the 14th of May of '88.

Q. How do you know that tho•• ar. the tape.

that were used to taka the tap. record.d .tat•••nt

of Richard Highlander on the 14th of May?

A. Thi. is .y ha~dwriting on both of the

c

(
'----

c.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

1~

17

18

19

20

21

22

23

24

25

A.

tapes.

Yes. sir. I do.

I al.o know that on. of the.e tap•• we.
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County Prosecutor's tape..
2

3

Q.

A.

Why are there two tapes?

The length ot the interview ran into two

4 tapee.

Q. During the taping on eide one ot the tirst

6 tape, wae the tape ever turned otf?

7 A. It wae not turned ott. no. It etopped at

8 the end ot the tape.

9

10

Q.

A.

And what did you do when it etopped?

Turned it over, put in the other eide to

11 record.

12 Q. Bet\~o~•• the tla. that it stopped at " end

13 ot eide one and the tiae that you turned it on

14 again atter p~tting it on to eide two. were any

15 other questione aeked ot Mr. Highlander?

17

18

19

A.

Q.

A.

Q.

lI'e, sir.

Were any etate.ente .ade by Mr. Highlander?

Hot that I can recall. no. sir.

Were,there any requests to stop the

20 etate.ent?

c

21

22

23

24

25

A.

Q.

A.

Q.

two?

.0, .1r.

Or any requests tor a. lewyer?

.0, .1r.

What did you do then with respsct to s~de
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We recorded on side two until that had

2 exhausted the supply of tape, and then since you,

3 again, can only record on both sIdes, we started

4 the second tape.

5 Q. During the running of side two -- or the

6 taping on side two, was the tape recorder ever

7 turned off?

8

9

A.

Q.

It was not.

Between the tiae that side two ends and you

10 removed the tape and side three began with a new

11 tape being put in. were any other questions asked

12 of Mr. High!a_ler?

13

15

1:;

17

18

19

20

21

A. No. sir.

Q. Were any statements aade by Mr. Highlander?

A. No. they were not.

Q. n:d he ask you to stoP?

A. No, sir.

Q. Did he ask for a lawyer?

A. No, .ir.

Q. Now, what about on .ide three?

A. Side three ended the it'. only t ..o .ide.

22 and part of side three. So at the tiae tha~ Ole

(

23 did .top the tape, it wa. the end ot the etateaent

24 and it i ••0 aentioned on the tape.

211 Q. After the taping .a. coapleted ••hat ...~
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done with Mr. Highlander?

2 A. I believe he went to the bathrooa again and

3 'he was taken to the Atlantic County 3ustice

4 Facility where he was incarcerated.

Q. How did Mr. Highlander appear du£ing the

6 course of the taking of this tape recorded

7 stateaent?

8

9

10

A.

Q.

A.

Aa far a. demeanor, sir?

Yes.

Emotionally he was up and down during this

1 1 state.ent. He started out calm. At one point he

12 became exe td: when he was relating the .cc~ .. :t.

13 Q. Okay. Did he ever ask you to turn the tape

14 off?

16

1&

17

18

A.

Q.

A.

Q.

No, 8ir.

W s the tape ever stopped for any reason?

No, air, .side fro. when it ran out.

Now, would it be ordinary or custoa~ry in

19 the taking of a taped stateaent tor you to advise

20 the defendant of his rights on the tap.?

c.

21

22

23

24

A.

Q.

A.

Q.

Oh, yea, air.

And was that don., again, in this ca$.?

v•• , air, it wa•.

So that if we put on sid. on., we woul~

26 hear that?
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A.

Q.

50

Yes, air:

At .y request. did you bring with you a

3 portable tape recorder that i. capable of playing

4 those tape.?

5

6

A. Ves. sir. I did.

MR. TALASNIIt: Your Honor, at this

7 point. I would ask leave to si.ply play that.

8 portion of the tape -- the tap.a having alr.ady

9 been heard by Mr .. Davia.

10 THE COURT: No, let ae -- I want to

11 hear some of the tape, but that's not what I want

12 to hear. L~' •• first indicat •• just refr~-~ .y

13 recollection. w. had at so•• point -- I thlnk it

14 was on the record so.etl.e ago -- earller

15 dlscussed that the tapes had been .ade availa~le

~o and that there was no i.sue to be presented to ••

17 wlth respect to the audlbility or th~ clarity of

18 the tapes.

That'a correct. JUdge.19

20

MR. DAVIS:

THI COURT: That le correct. So that

21 if. ln fact. they're aubatantively ad.iaaible. the

22 tap. It •• lf .ay b. ad.laaible.

under. tend it. elao had a tran.cript prapared?

(
23

24

25

MR. DAVIS:

THI COUItT:

v••.

Okay. You have, •• I
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MR. TALASRI~: Ye., your Bonor.

THE COURT: OkaY. I can, a. far .s

I'. concerned, In teras of the content ot the

tape, look at the transcrlpt. Th.t'. golng to be

• lot quicker and easier for ae to do. However.

there'. a portlon of the t.pe th.t I w.nt to he.r

and I know what I want to hear.

well, I'll have the offlcer ldentlfy the

transcrlpt and then glve lt to your Bonor.

BY MR. TALASRI~:

Q. Waa a cranscrlpt prepared based upo~ .he

taped state.ent that w.s secured th.t .ornlng fro.

Mr. Hlghlander?

A. Yea, sir, it ••••

L

1

2

3

,
5

6

7

8

9

10

11

12

13

l'

15

MR. TALASRI~: All rlght. I h.ve --

(

,6 Q. knd how waa the tr.n.crlpt prep.red?

17 A. The .ecret.ry of the M.jor Crl••• Squ.d

18 one of the .ecret.ry. ln the M.jor Crl.e. Squ.d

19 put. lt ln ••achln••nd typ•• lt on • word

20 proce••or .t the •••• tl ••.

21 Q. W••• tr.n.crlpt .ctu.lly pr.p.r.d ln thl.

22 ••tter ~.lng th.t for••t?

23 A. Ye., .1r, I b.alev. lt w••.

Q. H.v. you h.d occ•• lon to r.vl.w th.

tr.n.crlpt to ch.ck It••ccur.cy?
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you to look at it and t.ll .e if you recognize

what it ia.

A. Thia ia a tranacript of the atate.ent that

Lt. Wel6h and I had procured fro. Mr .. Bigh~ander

on the 14th of May of 1888.

Q. Doe. it appear to be the one that you had

earlier reviewed for accuracy?

Q. And based upon that revIew, did you

deter.ine that it was essentially accurate in

putting into printed words that which appear. on

the paper tape?

A. Yes, .ir.

Q. I'. now going to .how you a .ulti-page

docu.ent, which i. unnu.bered, but which be.ra at

the top the words state.ent.

MR. TALA5NIX: First I want to have

it mar ed as 5-11 for identification.

.HE COURT: It say'be .0 sark~~.

(Exhibit 5-11 w•••arked for

identification.)

BY MR. TALA5NIX:

Q. Investigator, I's going to ahow you a

collection of pages that have been .arked

collectively aa 5-11 for identification.

(

1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

,15

16

17

18

19

20

21

22

23

24

25

A. I dId.

I want
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1

2

3

A.

Q.

A.

S3

Ye•••1r. thl. 1. the origlnal .tate••nt.

Thl. 1. the orlglnal?

Yes, sir.

MR. TALASIfI1t: I ..ould sho.. the

5 orlglnal of L-? therefcre. to Mr. Davl •.

Ii MR. DAVIS: I've seen it.

? MR. TALASNI1t: Por the Court. S-11.

8 THE COURT: W.ll. you .ay leave It

9 there. I'. not going to look at It y.t.

10 MR. TALASIfI1t: Ok.y.

11 BY MR. TALASNI1t:

L 12 Q. Now, ~nerQ Is • portion on the. tape, a. 1.

13 reflected In the tran.crlpt. to... rd. the .nd ..h.r.

14 It appear. that Mr. Hlghland.r h.d .0•• klnd of •

15 probl •• or .n epl.od•• 1. th.t corr.ct?

15

17

A.

Q.

You could ••y that, y •• , air.

Wl11 you d ••crlb. for U•• •• be.t you c.n

18 no.. rec.ll ...hat th.t .... • 11 .bout ...h.t you dld

19 about it7

20 A. At on. point in the int.rvi .... Mr.

21 Highlander .... • obblng••nd •• h..... • obbing. h.

22 ..... I gue•• I d••crib.d it •• hyp.rv.ntil.ting.

23 whlch 1. breathing fa.t -- .y d.finitlon. I

( gue•• and I ju.t l.t hi. go through it .nd

..
2S c.l••d hi. do..n durlng It .nd It .... ov.r in about
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30 to 60 seconds.

2

3

Q.

A.

Why didn't you stop the tape?

There was no reason to stop the tape. Mr.

4 Highlander was not in any visible difficulty _he~e

5 h~ had stopped breathing or coeplained of

6 anything. He was just sobbing. and sometiees when

? people sob. they get eeotional and they

8 hyperventilate.

9 Q. In the context of the overall tape. was

10 that near the beginning, eiddle or the end?

1 1

12

A.

Q.

I believe it's near tbe end, sir.

Do y_~ ~e~e.ber the SUbject eatter t~_' was

13 being discussed at the ti~e of this .ob~i"w{

14

15

A.

Q.

I don't recall ap.cific.lly.

But you do r.c.ll that it w.a n.ar the end

Ib of the q~estioning proceas?

I?

18

A. Y•• , air.

MR. TALASNIIt: I h.ve no furtn.r

(

19

20

21

22

24

25

question. of the witn•••. Thank you. your Honor.

THE COURT: Do you h.v. the e.chin.?

MR. TALASNIIt: Y••.

THE COURT: All right. T.k. S-10

( b) . That'. the second c•••• tt.?

THE WITNESS: Y•• , .ir.

THE COURT: Put it in the e.chin•.
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55

2 indicated this is a 30 minute cassette?

3

4 a 90.

THE WITNESS: I'm sorry. this one is

THE COURT: There were two sides --

6 so that what I'm about to hear would have been

7 almost exactly an hour into the statement.

8

9

THE WITNESS: After an hour.

THE COURT: Starting at the point of

10 one hour and going?

1 1 THE WITNESS: Yes. sir.

12 THE COURT: How long after -- how

13 long after an hour --·how long ia the whole

14 statement?

15 THE WITNESS: I don't have a time on

16 the whole statement. I have a begin and end time.

17 THE COURT: You started -- what are

18 the begin and end time.?

19 THE WITNESS: 1:06. I believe. was

20 the begin time. Let me check my note•.

21 MR. TALASNIK: Your Honor. if I

22 could.· S-9 for identification w~. identified by

c.
23 the officer.

24

26

THE COURT: You may .how him that.

MR. TALASNIK: The taped .tatement
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2

for.at.

THE WITNESS:

&6

Iia sorry, 2:23 •••.

3 was the begln tl.e, 3:&4 a .•. w.s the end tl.e of

4 the stetement.

5

6

7

8

9

10

THE COURT: The state.ent

THE WITNESS: Began--

THE COURT: At wh.t7

THE WITNESS: At 2:23 •.•.

THE COURT: And ended?

THE WITNESS: 3:&4 •.•.
•

11 THE COURT: So, what I'll hear lf I

12 start at the second tape, 1. about 3:20 •.•. , or

13 3:25?

THE WITNESS: It .hould be, ye., .lr.

1& THE COURT: Ok.y. Let.e he.r a

16 llttle of th.t.

17 (Tape beg.n 11:39 •.•. and conclude.

18 11:42 •.•. )

19 THE COURT: The record wll1 reflect

20 th.t I've 11.tened for .bout flv••lnut... Now
.

21 .dv.nce the t.pe untll I tell you to .top. Stop

22 the t.pe. PI.y lt .g.ln.

c
23

24

2&

(T.pe be;.n 11:43 •.••nd conclud••

11:47 •.•. )

THE COURT: The record wl11 reflect
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that I've listened to about another five ainutes,

2 somewhere toward the end I don't have the

3 transcript -- but in the second segaent. ae was

, discussing the only tiae -- or one of the tiaes

5 the actual hoaicide itself on the parking lot of

6 the Greenhouse and the drive to New York. And the

7 first part of the segaent -- frankly, I don't

8 remeaber what he was talking about. I .a.n't

9 listening to it for content. I don't know that

10 it's necessary to reflect on the record what the

11 contents of the first five minute segaent was.

12 That's not the purpose for which I wa. lietenlng

13 to it.

14 Mr. Dav!s, you ••y cro.e-ex••ine.

15 MR. DAVIS: Okay.

16 CROSS-EXA~INATION BY MR. DAVIS:

17 Q. Investigator, you've indicated you

18 initially saw Mr. Highlander in South Carolina?

19

20

A.

Q.

Thatts correct.

And at the tiae that you eaw hia, h. wa. in

21 the cuetody of the PBI?

o'clock in the aorning?(.

22

23

25

A.

Q.

A.

That'e right ..

Wae that around nine o'clock? light nine

No, .Jr.
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2

Q.

A.

58

You say it was ten o'clock?

It was after ten o'clock.

3 Q. After ten a .... Do you nave anything to

4 reflect that or is that just your recollection of

5 it?

6

7

8

9

A.

Q.

A.

Q.

My report.

Do you have a report?

That'. correct, sir.

Now, you donlt know what tla. Mr.

10 Highlander was gotten up by the FBI. do you?

11 A. No, sir.

12 Q. Now, when you initially saw hi. -- ana

13 you've indicated to Mr. Talaanik that he waa

14 looking well -- he was actually aitting in a car?

1,5

16

17

18

19

20

A.

Q.

A.

Q.

A.

Q.

You're .aking a., air, or telling •• 1

Yets.

He was not, air.

Where was he?

He was going fro. the jail to the car, air.

Did you have any peraonal knowledge -- did

21 you p~raonally know Mr. Highlander prior to thia

22 ~ate?

(
'.

23 A.

Q.

No, air.

So you had -- .s far a. you know. Y~u'v.

25 never actually aeen Mr. Highlander ap until May
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13th?

A. 3ust photographs.

Q. 3ust photographs. So when you say he

looked well. what were you co.parlng hl. to?

A. Someone who looks slck.

11mp at that tlme?

A. I dldn't notlce that.

Q. You dldn't notlce that 11mp?

A. Not Q_ all. slr.

Q. Well, let me ask you thls questlon: The

very next day, at sometl.e you brougbt bl. back to

the county jal1, the Atlantlc County 3.11?

A. That's correct.

L

1

2

3

•
5

6

7

8

9

10

11

12

13

14

15

Q.

A.

Q.

Not Mr. Hlghlander as such?

No, sir.

Isn't It a fact that Mr. Hlghlander bad a

17 Q. And that was approxl.ately wh.t tl.e?

18 A. It was after the Intervlew. after .:00 a .•.

19 Q. SO It was after ':00 •.•. And when you

20 brought hl. to the county jal1. you bad a proble.

21 gettlng hl. ad.ltted to the county j.l1. dldn't

(

22

23

24

2&

you?

A. Not .t .11, slr.

Q. Dldn't you h.ve • convers.tlon witb

Sherlff's Offlcer Vlrgl111Q .bout h1s pbys1c.l
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A. Na, sir.

Q. Now, back in -- directing your attention,

again, in South Caroline, you've indicet.d thkt

once you saw his, you then went to the Court?

condition and Virgillio initially refused to allow

you to adsit this san into the county jail -- let

ae finish the question -- prior to taking his to

the Medical Center?

A. I don't recall taking his to the sedical

center.

Q. You say you took his. Is it not a fact

that you had a conversation with officer -

Sheriff's Officer Virgillio concerning the

admitting Mr. Highlander to the county jail

because Virgillio wanted you to initially take hia

to the Atl •• c City Medical Center to hava •• ~s

exaained?

A. I don't recall having that conver.etion.

Q. You don't recall having any conversetio..

about hi::: --

A. Physical condition?

Q. Physical condition and the jail nat

actually wanting his in!tielly?

A. Not at all.

c

\"

1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

la

17

18

19

20

21

22

23

24

2!l

Q. You don't recall?
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Q. When were you told it wa. a Public

Detender?

Q. And you indicated to Mr. Tala.nik at that

time that Mr. Highlander had a coapanion with hia

in Court?

A. Someone sitting next,to hia, sir.

Q. You told us who it wa.?

A. Yes, sir.

Who was it?

I was told later it was a Public Detender.

That 1s correct, sir.

And that was the tederal court?

Yes, sir.

It wasn't at thatAt soee other tiee.A.

tiee.

Q.

A.

A.

Q .

. A.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

c

L

10 Q.

17 A. Probably attar I wa., I a ••uaa.

18 Q. Pardon ae7

19 A. Probably attar the hearing.

20 Q. Atter the extradition hearing you wara told

21 he had a Public Detandar?

22

23

24

25

A.

Q. And you r~cognized her a. a Public

Detender?

A. I didn't recognize b.r a. a~yoDe••ir.
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At some polnt. you recognized her as belng

2 a Publlc Defender for Rlchard Hlghlander?

3

4

A.

Q.

A.

I see what you're saying.

Is that true?

Sure.

Yes, sir.

6 Q. If, ln fact, you knew he hed a Publlc

7 Defender and you went to thls lnterrogatlon room

8 to take a statement. knowlng that, why dld you not

9 speak to the attorney?

10 A. My understandlng was she was there for the

11 purpose of the extradltlon only.

12

13

14

Q.

A.

Q.

That W_u your understandlng?

That's correct, air.

But knowlng that he had an attorney, why

18 dld you not speak to the attorney prlor to taking

la the stat£ment or attempting to take the stat•••nt

17 from Mr. Hlghlander?

18

19

A.

Q.

I dld not belleve lt was necessary. slr.

You dldn't belleve lt was necessary to

20 speak to the attorney, knowlng that he was

21 represented by a Publlc Defender?

22 A. In the extraditIon, y•• , air, he .a.

23 represented on these charges.
(

24 Q. Well. you dldn't ask the attorney what sbe

28 represented hl. for, dld you?
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Q. Now. in fact, Mr. Highlander aade certain

requests to the Richland County 3udge when he was

taken froa the Richland County 3ail. didn't he7

Q. He aade requests to the 3udge to shower and

put on clean clothes7

A. He a.y have, yes, sir.

Q. SO when you told Mr. Talasnik that no

o
1

2

3

4

5

6

7

8

9

A.

A.

No, sir.

In what regards. sir7

63

I don't understand.

10 requests were made, requests were made 1n open

these reque~L_ conditioned upon hi. submitt: ..•

voluntarily to extradition proceedings. didn't h.7

A. Not to ay knowledge.

Q. You were in the courtrooa?

A. T~at'8 correct, sir.

L

11

12

13

14

15

10

court. In fact. officer. if you recall. he aade

17 Q. In fact. officer. at that point. the FSI

18 had to intercede to get hia taken back to the

19 Richland County 3ail because. at that point. when

20 he waived extradition. he was no longer a prisoner

21 of the Richland County 3ail. is that not true?

22 A. T~e FSI wasn't present at the Richland

23 County Courthouse.

24 Q. After he waived extradition in th. cou~ty

25 court, where wa. he taken? ,
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2

3

A.

Q.

A.

He was taken back to Richland County Jail.

Do you know who made those arrangeaent.?

We sade the arrangesent with Deputy U.S.

4 Marshall Epps.

5 Q. Instead of FBI, the Marshalls had to sake

6 the arrangesents to take his back because, at that

7 point, he was no longer a prisoner the Richland

8 County Jail, was he7

9 A. That's correct. sIr.

10 Q. And these arrangements were sade while he

11 was speaking to the Judge and subsequent thereto

12 in speaking \, the U.S. Marshalls7

13 A. That was sade by us. That's all I can tell

15

17

Q.

A.

Q.

They were sade by us, us being w~o7

Lt. Welsh and syself.

In fact, you didn't have sny jurisdiction

18 to make any arrangesents at the Richland County

19 Jail, you asked the federal peoplo to do it tor

20 you, didn't you?

21 A. We asked his to take his back. Wa sada

22 arrangesants with the Richland County. Jail through

23 Deputy Darnell.

c. Q. Now, at that point -- when did you atteapt

25 to take this initial taped statesent, after he had
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showered and all?

2

3

A.

Q.

A.

Yes, after he was cleaned up.

And about what ti.e was this?

I'd have to check ay notes to be exact. I

5 believe it was 2:10 p .•.

6 Q. Row, fro. the tlae that you arrived, you

7 say it was around ten until 2:10 p .•.• was -- is

8 it tair to say that Mr. Highlander was in custody?

9

10

A.

Q.

Somewhere, yes.

Somewhere he was in custody. And when you

11 took hIm to this interTogatlon room. he was in

12 custody. i -·,. .~ur custody at that point?

13 A. He was in the custody ot the Ricbland

14 County 3ail.

15 Q. And did you heve bi. in bandcutfs and leg

16 irons?

11 A. Ro, air. He was in jail.

18 Q. He was in jail. okay. Row, at that point.

19 you atte.pted to take tbe taped state.ent?

20 A. I asked bi. it be would be willing to give

21 us a state.ent and be responded attir.ative tbat

22 be woule!.

atte.pted to take a taped state.ent?c
23 Q. Tbe question is: Is it not a teet that you

25 A. I just asked bi. abQut It. vee.
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Old you attempt to take a taped state.ent?

2 A. No, I didn't attempt to take it. I didn't

3 turn the tape recorder on. I asked him it he

• would.

5 Q. You may not have turned the recorder on.

6 but you made ~he request?

7

8

9

A.

Q.

A.

That is correct. sir.

Is that not an atte.pt?

I wasn't sure what you aeant, slr. I'.

10 sorry.

1 1

12

Q.

A.

You made the request?

Yel:.l • ..;°r.

13 Q. Okay. And what happened?

A. He said he did not want to give a taped

15 statement at that ti.e.

1;; Q. I~ tact. otticer. he didn't give any

I? statement at that ti.e, did he?

18

19

A.

Q.

He did give a state.ent.

Now. once you lett the Richland County

20 Jail, you then proceeded to the airport?

21

22

A.

Q.

That'. correct.

And how long would you .ay it wae tro. the

c
23 time that you lett South Carolina to the ti.e that

you arrived in Atlantic County area?

25 A. About tour hour. all total.
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2

3

Q.

A.

Q.

A.

67

What tlme dld you leave?

Somewhere around eight p .•. , I believe.

What dld you do between three and elght?

We walted for a plane, walted for the ca~d

to clear to get on the plane. We mi.sed several.

6 Q. Where was Mr. Hlghlander from the tlme that

7 you took thls -- allegedly t~ok thls statement

8 around three o'clock untll you caught the plane?

9 Was he ln your custody the entlre tlme?

10 A. He was in our custody.

1 1 Q. I'm sorry. I dldn't mean to cut you off.

12 A. If cn~ of us went to the bathroo., e--~one

13 was always wlth hlm.

14 Q. SO where were you waltlng?

15 A. Por the plane?

1& Q. y~s.

17 A. In the termlnal.

18 Q. And how long dld you remaln ln that

19 termlnal, how long dld lt take?

20 A. Couple of hour. to get our connectlon.

21

22

Q.

A.

Okay.

Ve•.

And he was ln handcuff., I a ••u.a?

(
23

25

Q.

A.

Q.

Old he have leg lron. or juat handcuff.?

Handcuff. and a b.lt around the front.

And from flve o'clock untll ona clock, h.

, COWSTA"CE S. XI"T, C.S.R. - OFFICIAL COURT REPORTER



C·'''.,

" 1

68

was constantly or continuously In your custody and

2 he was in handcuffs, is that true?

3

5

A.

Q.

A.

Hot the whole time, no, sir.

Well, where was he?

Well, when he waa in the jail -- he was

6 not

7

8

THE COURT: Not what

THE WITNESS: handcuffed in the

9 ja11 . When we had hi. at the airport he was

10 handcuffed.

11 BY MR. TALASNIK:

12 Q. What .<-e did you leave the jail?

13 A. It m not exactly sure. It was after the

14 state.ent.

15 Q. About what ti.e? You said you .tarted the

1F statement at around three o'elock.

I?

18

19

A.

Q.

A.

May I check my note.?

Sure.

At 2:10 p .•. We began the statesent,at the

20 jail, at 3:30 we left the jail, .ir.

21 Q. So, it' ••afe' to .ay fro. 3:30 until the

22 time you arrived in Atlantic County, Mr.

23 Highlander wa. in you~ pre.ence continuou.ly fn

handcuff.?

25 A. That'. correct, .1r.
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And you said you .rrived in

2 Atlantic County at about what ti.e?

3 A. May I check my notes .g.in, sir? It was

4 12:15. I believe, •.•.

5 Q. You arrived where?

6 A. At Marg.te City Police he.dqu.rters. 12: 15

7 a.ID., sir.

8 Q. All right. Now. why did you not lodge the

9 defend.nt in the county j.il th.t night?

11 Margate City Police station.

,.
I,~

10

12

13

A.

Q.

A.

The defendant had to be processed in the

It h~Q '0 be done that night?

That's our procedure be for. he'.

14 incarcerated.

15 Q. Don't they have processing t.cil£ties in

16 the coun~y jail?

17 A. Not Marg.te Police processing. He h.d

18 .rrest reports tro. M.rg.te Police. reports. they

19 need their tingerprint ~.rds .nd they need their

20 photogr.phs.

21 Q. Did Mr. High"l.nder ever indic.te to you on

22 your way b.ck tro. South C.ro~in., or .t lea.t

23 .tter you lett the .rea ot Phil.delphi., th.t be

( 24 wanted to be lodged in the county jeil?

25 A. No, sir. he never indic.ted one wey or ~be
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70

other whether he did or didn't.

2

3

4

Q.

A.

Q.

You didn't go directly to Margate, did you7

That's exactly where we went.

You made soa. stops, you went to Bader

5 Field to pick up a car?

6

7

A.

Q.

You are correct, sir, that's correct.

You went somewhere else to pick up -- you

8 went to the Prosecutor's Office to pick up your

9 bail piece?

10

1 1

12

13

A.

Q.

A.

Q.

That's very possible, sir.

And eventually you got to Margate?

We ~4~ go to Margate, yes, sir.

And when you arrived in Marget., or on your

14 way to Margate, isn't it a fact that Mr.

15 Highlander was indicating to you his c~ncern -- or

fear, I should say -- about Lt. Backi and certain

17 police officers in the Margat. Polic. Dspart••nt?

18

19

A.

Q.

Mo, sir, h. did not indicate any fear.

In fact, isn't it a f.ct th.t h. was .0

20 .uch concerned that Lt. W.l.h, I think it' • • af.

21 to say at that ti.e, he was up•• t .bout b.ing

22 tired and d.lay. that you .nco.p••••d flying fro.

23 South Carolina back to Philad.lphi., did h.

indic.t. if .nybody would both.r tha daf&nd.nt,

h., hi ••alf, would par.onally kiek tha. in th~
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1

2

3

ass?

A.

Q.

I don't recall that at all.

In fact, you were rather upset and

71

, aggravated at Lt. Welsh becauae when you

5 arrived -- when you arrived in Philadelphia. there

6 was no one there from the Atlantic ;ounty

7 Prosecutor's Office to pick you up. was there?

8

9

A.

Q.

We waited for awhile.

In fact, the while that you're talking

10 about is approximately three hours?

11

12

A.

Q.

That's not true. sir.

Now, h~:le you were on this plane flr'-;

13 back from South Carolina, you engaged in

l' conversation uith Mr. Highlander concerning his

15 case, didn't you?

17

A.

Q.

No, sir, not the ca••.

Do you recall talking about 3ennifer Zeitz

18 (ph). how she almoat made you cry when you

19 interviewed her?

20

21

22

23

A.

Q.

A.

all.

How she almost aade .e cry, eir?

Yes.

I never said that to· hi. on the plane at

I don't re.e.be~ having that convsrsation

2' with Mr. Highlander at all.

25 Q. You talked to hi .. abo'ut 3ennifer Zaitz,
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didn't you?

2

3

A.

Q.

Not at that ti.e.

You talked to hi. on the plane about Rufus

4 Duff?

A, I did not. sir.

6 Q. And you talked to hi. about being in South

7 Carolina. how long he had been th6re, how he had

8 gotten there?

9 A. I talked to hi. about how he got there, I

10 talked to hi. about South Carol in•.

1 1 Q. Now. when you arrived at the Margate Police

12 Depart.ent, ~- it not 'a f.ct. Officer .7uli&/'-

13 that the defendant indicated to you th.t he re.lly

14 did not desire to give. _t.te.ent .t th.t ti.e?

15

15

A.

Q.

That'. not true, 81r.

Nrw, what ti.e did you .rrive at the police

17 depart.ent?

18

19

A.

Q.

I believe I stated it wae 12:15 •.•.• air.

When did you co••ence your et.te._nt. your

20 taped state.ent?

21 A. I believe that wae .t 12:45, I believe.

22 12:45 i_ 12:45 i_ when Mr. Highlander ate and

23 1:05 i_ the co••ence••nt of the _t.te.ent, air.

24 THE COURT: Wait ••inute. Whan I

.sked you the _a.e qua_tion. you told ._ it wae at
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THE WITNESS:

73

I'm confused. May I

3 see that?

4 MR. TALASNIK: Your Bonor --

5

6 needs to 8ee.

THE COURT: Let hi. see whatever he

7

8

9 needs to see.

10

MR. TALASNIK:, I'd 11ke to have --

THE COURT: Let hi. see whatever he

MR. TALASNIK: That's what I wanted

11 to do. but I have to have it marked for

12

13

identifieati

THE COURT: You don't have to do

14 anything. Let hi. see whatever he neede to eee.

15 MR. TALASNIK: Okay.

TBE COURT: Mr. Talasnik. don't sa~

1? anything. This is eross-exa.ination.

18 MR. TALASNIK: There's one other

19 doeu.ent I want to be able to sh~w hi•.

20

21 wants.

TBE COURT: Show hi. wbatever be

c

22

23

24 BY MR. DAVIS:

MR. TALASRIK: Okay.'

THE COURT: You .ay proceed.

25 Q. Row. officer. wben did you co••~nce --
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flrst of all. what tl.e dld you arrlve at the

pollee depart.ent?

A. 12:15 a .•.• slr.

Q. What tl.e dld you start talklng to the

defendant about thls state.ent?

Q. And when dld you co••ence your taped

state.ent?

A. 2:23 was .the tl.e, slr.

Q. Now, between 1:05 and 2:23, whlch ls

approxlmately an hour and 15 mlnutes, what did you

talk to the ~·~endant about?

A. At that tl.e, about the case. about hls

prlor state.ent.

Q. Now, on dlrect exa.lnatlon tro. Mr.

Talasnlk. you had lndlcated that you spoke to hi.

very brlefly before golng lnto hl. tap.d

statement?

A. I don't know lt I u.ed the word brlerly. I

.ay have. It'. co••on to do a pre-lntervlew

before a taped atate.ent.

Q. And lt take. you an hour and 15 .1nute. to

do a pre-lntervlew ba·sed on the tact that you've

juat told the Judge and the people ln thl~

court roo. that ln South Carollna you took an oral

c

c

1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

1~

17

18

19

20

21

22

23

24

25

A. At 1:05 a .•.
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1 statement?

2

3

A.

Q.

A.

Q.

I took an oral statement.

So you had the facts in South Carolina?

I had a story in South Carolina.

And you still needed another hour and 15

6 minutes of questioning the defendant to get this

7 taped statement?

8

9

A.

Q.

That's correct.

In fact, wasn't it -- didn't it take you an

10 hour "and 15 minutes to convince the defendant to

11 give a 9tatement?

c_ 12

13

A.

Q.

No, 8 ~, not at all.

And it was during this hour and 15 minutes,

14 average. that the defendant was indicating to you

15 and Lt. Welsh and whoever elsa was contain.d i6

1ti that roo~. that he did not want to give a

17 statement?

18 A. No, sir, he never indicated that.

19 Q. And it was due to didn't h. al.o

20 indicate to you that he was in pain with hi. l.g?

21

22

A.

Q.

He did not.

Did he also indicat. to you that h. wa.

c
23 having withdrawals trom cocain. or som. type ot

drug?

25 A. He did not. sir.
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It was during this period of being

2 with you for some 15 to 16 straight hours that

3 eventually he gave in and gave the statesent?

4 A. He didn't give in, he just -- he wanted to

5 tell a story, sir.

6 Q. And he wanted to tell you this story after

7 you pursuaded his after this hour and 15 sinute

8 period to give a story?

9 A. I aslted his right up front if he wanted to

10 give a taped statesent and he said yea.

1 1

12

MR. DAVIS: That's all, JUdge.

:3E COURT: Mr. T.la.nilt?

13 MR. TALASNIK: Than·1t you.

14 REDIRECT EXAMINATION BY MR. TALASRIK:

1.5 Q. Now. officer. let se .how you what ha. b~.n

1:; marlted ae S-7 for identificetion. I believe

17 you've indicated that that is -- well, tell u.

18 again what that docusent i •.

19 A. Thi. i. the Richland County Jail right.

20 fora, or our rights fors that I read to Mr.

21 Highlander in Richland County Jail.

",

22

23

25

Q.

A.

Q.

A.

Wbat is the. date on that?

May 13. 1988.

And wa. -- when wa. that docusent prepar.d?

It wa. prepared at the tise t reed it.
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And what does that document provide in

2 terms of what went on in the county jail?

3 A. Any interview or any talking of the case to

4 Mr. Highlander.

Q. Okay. Now, what followed that docuaent's

6 preparation is the oral interview that you have

7 discussed with us here?

8

9

A.

Q.

Yea, sir.

And it is that oral interview that you've

10 told Mr. Davis terminated about 3:30 in the

11 afternoon?

12

13

A.

Q.

I believe so, yea.

So. it is only from 3:30 th.t .fternoon

14 until about 12 hours later th.t you have hi. in

15 your custody and pri.arily in cuffa?

16 A. T~aat·. correct.

17 Q. Okay. Now, I want to go through the

18 sequence of events on your arriv.l .t the M.rg.te

19 Police Dep.rt.ent, ok.y?

20

21

A.

Q.

v•• , air.

Now, what ti.e, .pproxi••tely, did you

22 .rrive at the M.rg.te Police Dep.rt.ent?

c
23 A.

Q.

Approxim.tely 1a:15 •.•. on the 14th.

Wh.t w.a the firat thing th.t h.ppened upon

25 your .rriv.l .t the M.rg.te Police Dep.rt.ent?
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1

2

A. We ordered food.

THE COURT: Mr. Talasnik, he haa

3 answered most of these que.t1o~s.

MR. TALASNIK: Well, your Honor; I

5 believe that aome confuoion haa been engendered by

6 the croaa-examination of Mr. Davis. I want to

7 THE COURT: I'm not confused. If you

8 want to aupplement the answer a that he haa already

9 given with new anawera to different queationa, you

10 may. but I don't want to hear the aame testimony

11 again. My ears are very geode

12 BY MR. TALASh~K:

13 Q. Aa beat you can recall, what -- how long

14 did it take between the time that you arrived at

15 12:15 and wh.n the food arriv.d?

16

17

A.

Q.

2~ ainutes to a half an hour I would aay.

What waa going on during that 20 ainute. to.

18 a half an hour?

(

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Mr. Highlander waa being proc••••d.

What happened wh.n the food arriv.d?

W. ate.

Ihcluding Mr. Highland.r?

Including Mr. Righland.r.

And about how long did that tak.?

Mayb. 15 ainut•• or .0.
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(" •.. '
" 1 Q. Does that get you to the 1:05 when the

2 rights were read to hi. anew?

3 A.

Q.

Approximately. yes.

Okay.

MR. TALASNIK: That's all I have,

6 your Honor.

7

8

THE COURT: Mr. Davis?

MR. DAVIS: I have no further

9 questions, Judge.

10 THE COURT: Did you take any notes in

11 the jail about your discussion with the defendant

12

13

15

17

at· that tl'"

THE WITBESS: Ye., .ir, I did.

THE COURT: Do you have tho.e notes?

THE WITNESS: I do not.

THE COURT: Where are they?

THE WITNESS: They're destroyed when

18 we -- when the original typed up report. ere typed

19 up.

20 THE COURT: Mr. Tala.nik, do you have

21 anything further7

22 MR. TALASRIK: Rot ba.ed on that

c
23 que.tion, your Honor, although I would perhaps

have marked for identification the report that w••

25 ••de b••ed upon thoee notes. And .aybe I'll ••k a
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2 I have a two page document that I'd

3 ask to have marked as 5-12 for identification.

THE COURT: Dated what?

MR. TALA5NIlC:

6 Dated May 13th. 1988.

I'm sorry. Okay.

7 THE COURT: 5-12 .

8 (Exhibit 5-12 was aarked for

9 identification.)

10

11 Mr. Davls.

MR. TALA5NIK: I would show 5-12 to

12 REDIRECT EXa~.~ATION BY MR. TALA5NIK:

13 Q. Offlcer. I'm going to show you what's now

been marked as 5-12 for identification. I'd like

1~ you to look at it and tell ae if you recognize

1ti what it 1 •.

17 A. It's the original report that I preparad

18 concerning our contact with Mr. Highlander in the

19 Richland County Jail.

20

21

Q.

A.

What'. the purpose of craating that report7
.

50 that ther'e will be .oa.thing •• t to

22 aeaorialize what happened.

"\....
23

24

Q.

A.

Who prepared that report?

I prepared the report. and I beli~Ye I

2~ typed this one a. well.
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1 Q. And what information did you use in the

2 preparation of that report?

3

4

A.

Q.

A.

The notes I had taken at the tiee.

When d1d you prepare that report?

This was done on the -- probably the

6 following Monday, following that week.

7 Q. Was it prepared at a time that your eeeory

8 of the events was clear?

9

10

A.

Q.

Yes, sir.

Did you refer to your notes in the

11 preparation of that report?

12

13

A.

Q.

Very much 80, ye•.

Was there anything in your notee that you

14 didn't include in the report?

1~

16

17

18

A.

Q.

A.

Q.

No, sir.

Does your signature appear on the report?

It doe., ye•.

And doe. that report contain the detail. of

19 the oral interview given to you by Mr. Nighlander

20 in the county jail in Richland, South Carolina on

21 the 13th?

22 A. Yes, .ir, it·do••.

c
23

24

MR. TALASilIX,

que.tion., your Honor.

I have no further

TNE COURT, Mr. Davi.?
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2 Q. Officer, directing your attention to the

3 report. Is this report you've indicated to the

4 Prosecutor you took.fro. your notea?

5

6

7

A.

Q.

lim sorry?

You've indicated

THE COURT: He hasn't -- .sk the

8 question.

9 BY MR. DAVIS:

10 Q. You've indicated to the Prosecutor that

11 basically you took or obtained the report or

12 created the rL~ort frOID your notes, Is that _

13 fact?

14

15

A.

Q.

Yes.

Now, do you have any recollection of when

la you actuLl1y wrote this report which ha. been

17 .arked?

A. I can tell you exactly when I wrote it. I

know when It w•• due.

Q. Pardon .e?

A. I know It wa. due right away.

Q. It ••y have been due right away but .:10 you

know when you actllally wrote the report?

c

18

19

20

21

22

A.

Q.

I can't give you. date, no, .1r.

Ie it e fair eu••atian to eay what'e
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(
b

..; .
1 contaIned in this report -- or the conclusions

2 contained in this report are conclusions that you

3 drew from Mr. Highlander's stateaents?

4

5

A.

Q.

Ho, 8ir.

You did not take this report and say, Mr.

6 Highlander, review this report and see if this

7 coincides with your recollection of what you said?

8

9

A.

Q.

No, sir, I did not.

So, everything contained in that r~port are

10 the conclusions, statements that you drew froa

11 what he said to you?

1.2

13

14

15

16

17

A.

Q.

A.

Q.

A.

Q.

They're what he said to ae.

Pardon ae?

They're what he said to a •.

They're not verbatia?

K¢, they're not in quotes, sir.

I know you don't have your·not.s. Did you

18 take th.a down in a verbatia aanner?

19 A. I took thea down. Soa.tia.s wh.n they were

20 quotes, I would take a quote down.

21 Q. Did you say, Mr. Highlander, slow down eo I

22 can get this exactly?

(
23

24

A.

said.

No, air. I wa~n't quoting ev.rything he

Q. Did you stop hia?
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1

2

3

5

A.

Q.

A.

Q.

A.

I could have.

DId you stop hla?

I don't reaeaber It I stopped hla.

So what tell us how you took your not6S?

Just talk. I aay stop hla to ask a

6 questIon, just take notea ot what he's sayIng.

7 Ask questIons about tlae, thIngs lIke that.

8 Q. Now, this report, the way it'. written,

9 probably aore detaIl than your notes, aren't they?

10

11

A.

Q.

I don't thInk so, sIr.

Just in terms of verbiage, there'. auch

12 more in thi$ Lftan your not •• , 1. that not a ~.ct?

13

15

A.

Q.

A.

In that regard It aay be.

Pardon ae?

In that regard there aay be, but not In

16 tact.

17 Q. So you had to add certaIn verbIage In order

18 to wrIte thIs report, and that verbIage waa ba.ed

19 solely upon your recolloctlon?

20 A. No, aIr, It wa. ba••d on .y not••.

21 Q. RecollectIon In coapllance WIth your notee

22 or In adaltlon to your note.?

23 A. It w•• b.sed on ay note•.

c 24 Q. Okay. It you u••d certaIn verbIage that

25 wa. not contaIned In your not•• , where dId you
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obtaln that verblage fro.?

2

3

A. Llke he stated that, he said --

THE COURT: The witness has polnted

4 to hls head.

5 MR. DAVIS: Your Honor, he polnted to

6 hls head, I assume he took It fro. hls

? recollectlon.

8

9

10 BY MR. DAVIS:

THE COURT: Is that what you .eant?

THE WITNESS: No, slr.

13 Is he stated that -- the note. told .e whet he
L

11

12

Q.

A.

What dld you mean?

The un"y thlng that Is added to thIs r~port

14 sald, and I put that down, went to Greenhouse Bar,

15 whatev~r he saId.

16

1?

MR. DAVIS: That's all I have.

THE COURT: Mr. Talasnlk?

18 REDIRECT EXAMINATION BY MR. TALASNIX:

19 Q. Let .e select portlons of the etate••nt so

c

20 that we can .aks clear whlch words are yours and

21 whlch words are Mr. HIghlander's, okay? Let'a

22 take, fo~ exa.ple. under the headIng 2:10 p .•.•

23 RIchard Hlghlande~ atated that prIor to GlorIa

Sl.onelll's death he hed been extre.ely upset that

25 she had flIed charges agaInst hI. that would
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( '--
--". 1 violate his parole. Now, which words were Mr.

2 Highlander's and whlch ones were yours?

3 A. Well, Richard Highlander stated that prior

4 to Gloria Simonelli's death -- Mr. Highlander .ay

5 have said prior to Gloria's death, I was extremely

6 upset or I was very upset.

7 Q. The next sentence: He stated that he was

8 certain that once the charges were indictable, he

9 would be going to prison.

10 A. You could just about change the he's to

11 I's, he stated, and then these would be his words.

12 Q. He ata.dd that he knew that she freq~._ted

13 the Greenhouse Restaurant and plan-ned for about a

14 week to kill her in the bar.

A. The word frequented .ay have been .ine,

10 that she went there often wauld be .aybe hi. way

17 of saying it.

18 Q. What about the notation that it wa. the

19 Greenhouse and that he intended to kill har for

20 about a week?

21 A. That's what he told .e. That'. what I put

22 down.

23 Q. And would that be the •••e for the rest of

24 the infor.ation contained in the report?

25 A. Yee, .ir, that'. correct.
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1 Q. How, on page two of the report, you do have

2 some information in quotes .. The &entence begins:

3 He further stated that when he was about ten feet

4 away from the two, he pointed the gun at Gloria

5 and pulled the trigger, Gloria fell and said "oh,

6 no, I don't believe this is happening." How. why

7 are those words in quotes?

8 A. That's what he told .e Glori. said exactly.

9 Q. How, if I removed the words "he further

10 stated," would the rest of that be all fro. him?

1 1

12

13

A.

Q.

Yes, sir.

Okay.

MR. TALASNIK: I have no further

14

15

16

17

18

question•. Thank you, your Honor.

THE COURT: Mr. Davis?

MR. DAVIS: I have no que.tion.,

.Judge.

THE COURT: You .ay • tep do..n . Thank

19 you very .uch.

20 (Whereupon the witne.s was excused.)

21 THE COORT: Mr. Tala.nik. what .1••

22 do you have in this proffer?

.atters, your Honor, only the it ••• that w.r.C-
23

24

MR. TALAS'NIK: With re.p.ct to th•••

25 .arked for identification.
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1 THE COURT: Which ones?

2 MR. TALASNIIC: S-6, S-7, S-8, S-9,

3 S-10, the tapes. S-12 and S-11.

THE COURT: Well, I'. going to -- ~r.

5 Davis, do you desire to be heard on any of that?

6

7

MR. DAVIS:

THE COURT:

No. Judge.

I'. going to receive S-6

8 for this purpose. It's not going to be .arked

9 separately. S-7. S-8, S-9. S-10 I'. not going to

10 receive. other than to the extent that I've

11 already played it. because I'. satisfied that for

12 the content; • can receive S-11. and S-11' w~_'t

13 tell .e anything that S-10 doesn't. except for

14 which I've already heard, in .y view, in parts of

S-10. S-12. I'. not clear on how this coaes in in

10 this pro=edure. Mr. Tslasnik. Well, I guess it's

17 .aybe a Rule 20.

18 MR. TALASNIIC: It's purely for Rule

19 20. Mr. Davis having asked ths officer

20 THE COURT: Prior consistent

21 state.ents ehall not be adaitted to support the

22 credibility of a witneee except to .ebut and

23 expressly i.plied charge -- all right, I'll
("

receive it under Rule 20. All right. I h.Y.~'t

2& read 5-11 yet. I'll do that before I ~ake any
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I'm not g01119 to do it right now.

What else do you have. Mr. TalaRnik?

3

4 statement --

MR. TALASNIK: Your Ranor, the last

5 THE COURT: I mean on thjs proffer.

6

7 your Honor.

MR. TALASNIK: On this? Nothing,

a THE COURT: All right. I thought our

S procedure was we were going to limit -- or

~O compJrtc the proffer with respect to each of the

evidence. This Is your -- then you rest on the

12 prc1ffers or numbers three and four?

13 MR. TALASNIK: Yes, your Honor. With

14 the indication that actually four consists of an

1 ~ (al and a (b). There was an oral interview that

]~ prec~d~d the taping. so that there are actually

17 three statements. two oral and one taped. as

~5 (IP~IOS{!d to the jradicatlon In the letters of two.

:3 With reup~ct to notice --

20 TilE COURT: I understand. Okay. Mr.

21 Davis. are you going to have any te~ti.ony to

22 present in connection with profferti three and

23 four'?

MN. DhVlr.: Yc·~. Juclge.

25 THE COURT:

--- - .-_._-- . -
01'3 Y . Whatt's your
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: proff~r?

? ~lR. DAVI~, Judge, the witness I hov~

3 Is Avis Carter. who is a nurse down at th~ cl)unty

4 jail.

THE COURT:

MR. DAVIS:

5

6

1 cut you off. Judge.

Okay.

judge, I didn't mean to

We also have here, Judge, the

8 medical records from the county jail, which Mr.

9 Talaonik ha~ indicated tllat he would concu~ in

;0 submitting for the purposes of this hearing.

j 1

12 Talasnlk?

THE COURT: Is t~at right, Mr.

1 3 MR. TALASNIK: Your Honor. what I

14 concurred in is that it was not neeJssary for a

15 records custodian to identify them. I had neVer

16 seen them before. He simply doesn't need a

17 custodian to authentj~at~ thea.

:6 THE COURT,

1 9 .1'>:101 bi t D- 4. Mr. TaJasnlk, you may e~~mjne thrM

20 over lunch and you'll let ae knON what, if any,

21 problems you have with respect to that.

22 Mr.·Oav1s, is Miss Carter here after

~1R. Uh':'3: W~Jl. ! ~ru:cr 1rJ akc

25 h(:l" ~.Il:fol'e.
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I understand. hut I have

Well. she'll have to be,

TIlE COURT: -- wlt~ your 0r~i~c and

6 all kinds of other people in about six minutes.

7

E

MR. DAVIS,

THE COURT,

1,'11 just tell her.

Put her right on after

9 Jurich. Do you have any oth~r witnesnps that you

10 It.l~t to offer?

. ,

12

MR. LlAVJS:

,'HE COURT,

That would be it.

Mr. Talasnik, how ~_ny

13 ~ljtn~sses un the last proffe~?

14 MR. TALASNIK, One.

15 THE COURT, You're going ~o have

!; a~ythln~ that you know of?

17

:6

MR, DAVIS,

THE COURT,

None.

So we have two more

19 witrleHses today, as far as we know, plus the

20 records. plus this statement, and then I'll have

21 to con~1d~r

·22 MR. DAVIS,

TlIF. r.OtlR:o;;':

Right.

Th;tt's fine. Mr.

:~ T3l6o~lk. v~~ may h~vo ha:k bll of the ~xl\ibits

'------------- -. -_.- ...._. _._-------~
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1 for a little wl!l:e.

2

3 lunch.

,
We'll be in ~ec(!sz until a:ter

4 (Lunch recess.)

TilE COURT, Okay". Are we all set?

7

MR. DAVIS,

THE COURT,

I'm reody, JUdge.

The State has rested with

o resp~ct to the proffer on the May 13th and May

9 14th statements. Mr. Davis?

Avj~ Carter. your Honor.

AVIS CARTER, !l~~·!tlg be~n dul~ SWO=::,

~2 testifj~~ ~_ ~_)]ows:

:: O:RECT EXAMINATION BY MR. DAVIS,

15

Q.

A.

Now, Miss Carter, by whom are you employed?

I work at the Atlantic County Justice

Jt F~cjJjty :or correctional medical a~sistance.

.,.. Q. Okay. And what position. if any, do you

; 6

20

21

72

23

" .-.
25

hold there?

A. Licensed practical nurse.

Q. And how long had you been so eaployed?

A. For a year and a month.

Q. Now, were you employed 1n that position on

May the 15th of 19887

h. YE--S.

C. You have to keep your voice up.
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A. Yes.

Q. A~p. you familiar with Rich~rd Lee

3 Ilighlander?

4

5

7

II.

Q.

A.

Q.

Do you see him in the cou~troom?

Yes.

Would you point him out to the Court1

8 THE COURT: The witness points to the

1~ BY MR. DAVIS:

<:::. :.11 rju11t. Anrt h0W Rre you fam!11ar wlt~:

_,,- Mr. Highlan~;"t... :

. ".,

1 4

A. I was the first nur~c to see him when he

was admitted Illto the facility.

Q. Okay. And when did you initially see hJm

_~ wIlen he \:as admitted. do yo~ recall the date?

17

18

A.

Q.

A.

I belleve lt was the 13th of May, 1988.

And how did you happen to see him?

The Admisnion office called our medical

20 department and asked me to co•• over bee.ue.

21 Rlchard was complaining of paln ln his left ankle.

22

23

Q .•

A.

And what time of day did you see him?

It wa~ H~~ly in the aftn~noon.

Q. A~proxirn~tely what time. If you khOW?

" ... ..' Tll:; CO;:I;T:
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we talking about?

THE WITNESS: May l3th. 19B~.

3 HR. DAVIS: 1 1 11 direct her attention

4 t~ D-4, I,leasc.

5 n:E COURT: You may.

6 BY HR. DAVIS:

7 Q. Miss Carter. directing your attention to

8 0··4, does that refresh your recollection 1 any

9 fa!-.;hj(ln?

~.. Yes. The 14th.

Q. ?ardO!l me?

Clfternoon, I believe.

A. It was between 12:30 and one in the

W~~ in drug withdrawals.

He .d~" told me that ht

Now, how did he appear to you?

That wac approximately what tlmn7

Okay.

otay.

Q.

Q.

A . It' ~ .:. ~ 14 tho f Ma y .

Q. Where did you see him?

A. I saw him in the admission part ot the

jaIl.

C0N~TANrE e. ~~N • C.S.H. - OFFICIAL CO~~t REPORTER

A. He was pale and he told me that he was

experiencing pain in his lett ankle because he had

just had a pin placed in ~is ankle in March. H~

11ad removed the cast while he was on the run and

12

1 ~

1 4

15

, ..
.7

: 0

19

20

21

22

:3

? .:

2~

L:
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2

Q.

A.

95

Now. did you look at the ankle?

Yes.

3 Q. Okay. And how did the ankle appear to you?

A.

Q.

It was very swollen, painful to touch.

Do you have any training with regard to

6 drug withdrawals?

7

8

A.

Q.

Yes.

Okay. What did you say physically would

3 indicate if he was in drug withdrawal?

; n A. T~lry ~lre 11sualJy p~ofuscly sweat1ng.

1 ?

13

1 4

15

Q. Did appear to he· this way?

A. No.

Q. He elid not?

A. No.

Q. Okay. And why did you indjcat(~ in your

17 record that he was in drug withdrawal?

1 8 A. He \'/as this 1~ what he told me and!

10 have to write in my notes what they tell me is the

20 complaint.

21

22

MR. DAVIS:

THE COURT:

That's all I have. JUdge.

Cross-examine.

7~ CRDSS-EXAMINATION BY MR. TALASNIK:

-.< •

...,. ~

I ~~ Xiss Cart~"

~_N_i_n_t_!_'_"_j_~_"_i_l__f_O r

y')U said that you h~vc be~n an

ttlt"" In't 13 morltl1~?

• . ....l

CONSTANCE S. KENT. C.S.R. - OFFICIAL OURT REPORtER
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1 A. Yes.

Q. So. th~ time when you visited wit}) Mr.

3 Highlander, that would have been approximately the

~ fjrst month of your employ there?

5

6

A.

Q.

Yes.

Now, you did not have contact with him

7 until sometime on the afternoon of his admission.

S j5n't that so?

9 A. Ye~.

wit~l t!l~ sy~ptoms fo~ I!ru~ wIthdrawal and non~ ~~

J 0

..
Q. An~ YClu've indj~at~d that you are famj1ja~

J2 those sympt_~•. w~re apparent?

J 4

A.

Q.

Right.

That the only basis for your reference was

15 his indication that he was withdrawing?

]7 Q. His e~planation for the pain in the ankle

IF. ~as because he had removed the cast hi.self while

19 he was on the run?

20

2]

A. Yes.

MR. TALASNIK: Thank you. Nothing

2~ further. your Honor.

23

? "r

THE COU"T:

MR. DAV~S:

Mr. Davis?

I have no :urth~r

CONSTANCE S. EIN!. C.~ .•. - OFFICIAL COURT RErORTER
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I would note, counsel, so that welre

uJrnil this for the purposes of this hearing, 0-4.

At

I wi}l marl< it

No objection, Y01'-

- OFF1C1AL rOURt REPORtER

~1r. Teo: nsr.,i k?

Mr. Davis?

Yes. except I want to

Def~nse rests on the

You may step down, Miss

D-4 will be received.

That's all I have. Judge.

C.S.R.

~.;::-_. TALASNIK:

T!-a: COURT:

MR. DAVIS,

THE COURT'

THE COURT,

THE COURT,

MR. DAVIS,

TilE COURT,

KE~'I' •,.
~.

Tharlk you V~TY much for coming.

(Whereupon the witness W&s excus~d.

least that page of it marked here.

valve replacement on 5!Z~/06 ~nd h~3n't seen a

identification. And I will not marl< it in

progress tlotes appear to be dated Mca.y 14th. '88.

but for the purposes of this hearing. I will

at the tCl[.. D--4 (a) in p.'ljdr.nce -- or rather for

evidt'ncp b~cause it may be needed for the trial.

proffr.r?

receiv~ it in evidence.

clear on the record, that the docuaent -- the

give the papers back to Mr. Davis, please.

Honor.

Carter .

:

"•

3

~

"•

6

7

B

9

~ C·

· :·
· "H

1 2

: 4

15

1 ~.

1 7

1 6

19

20

21

22

~3

>~

25

...
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1 doctor since being relea~ed from ho~pital. Put on

..
doctor's list for ~/16/08. It's ubuiounly an

3 error i~ that respect. 1 1 m simply reciting it for

, the !'cc(lrd hrre RO that it Is clear that J

5 und~r~tand that that's wrong.

6 MR. DAVIS: That's corrpct. Judge.

7 THE COURT: Defense rests.

8 TaJasnik. Anything further on this proft~r?

9 HR. TALASNIK: No. thank you, your

]0 HCtrlol'.

TilE COURT:

~hould reflect that I'v~ had the opportunity tu

as soon as I get it. having considered it in

review S-11. which I will return to Mr. Talasnik

Alld

Very \olel). yo~u'

While you're going to gptO::-lIE COURT:

THE COllIn .

MR. TA1.ASNIK:

I have Officer VanSwearingen.

:l:OMA~ VAN ~WEAK:NGEN. having be~n

is 5-11, thn exhibited transcript? The record

him. woulj you find. either on my desk or on the

HenOl' ..

connection with the proffer as to the --

CONSTANCE S. KE~~. c.s.n. - OFFICIhL CURT REPORTER

dul¥ swc~n. testlf~~s as Zo11ows:

table right by the door, the stack of papers that

'next prot ft:!. ~1 ::

13

1 4

1 ~

16

17

: 8

19

20

2 l

22

23

:4

25

•
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A. Ye!..:, sir, I waG.

that time.

Sheriff's De~..1_ .. ment?

Q. And what does an officer with the

OFFICIAL COURT R£PORTE~

Yes, your Honor.

Thank you.THE COURT:

MR. TALASNIK:

In ~lhat c&pacity are you eMploye~ Wjtll tIle

transport inmates.

on the 16th of May. 198117

Transportation Division do?

Q. And were you involved In that line. of work

A. I ~3S in the Transportation Division at

the month of May 19881

CON~fA 'CE ~. KENT, C.S.R.

Q. What shift we.~ you wQrking tbat day?

~ .

A. Well, little bit of everything, but mainly

A. Five years.

th~ Atlant1r CClunty Sheriff1s Department?

Q. Officer, would you tell us where you are

A. I'm a Sherjff's Officer.

employed?

Q. What sorts of duties did you have during

while you're at it. give 0-4 back to Mr. Davis.

Q. And how long have you been employed with

A. The Atlantic County Sheriff's Department.

DIRECT EXAMINATION BY MR. TAI.ASNI~:

1

0,.

3

4

5

6

7

8

9

:c
, ..

1 2

! :..:

14

] fl

: G

17

18

1 I?

4:,(':

21

22

:3

~4

2 r;

•
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1

2

A.

Q. I'n like to direct your attent10n to

3 shortly after 9:30 on the morning of 16th of May

4 arid ask whether you were responsible for

5 transportation of an inmate that morning?

6

i

A.

Q.

Yes, sir, I was.

And who was it you were to transport ane

8 from whpre to where?

A. The gentleman by the last name of

:0 H~gll]anrl~r. from thp county jail to the crimina}

J 2 Q. Do ··;r· ... :ecognize allyon€' 1n the court:. _ m as

• 0.-
14

being tile Richard Highlander that you transported

that day"

15

1 ,.

A.

Q.

Yes. I do.

CruJd you point him out. please, for the

17 Court?

A. ~~tting there with the blue slacks and

:P yellow short sleeve sllirt.

20

21 defendant.

THE COURT: Referring to the

22 BY MR. TAI.ASNIK:

Q. Now, when was the first tl~e that

25 16th?

CON.ThNCE S. KENT, C.S.S ... Orr:C:hL COURT RErORTER
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1 A. He was in the holding c~ll at the county

•, .. - ." 1.J C' ••1 ~ We went to bring him over to the

3 courthouse.

5

7

8

Q. 1-1 °\>1 did he appear to you that morning?

A. Normal, fine.

Q. Normal. fine, meaning what?

A. Nothing unusual.

Q. Okay. Was he placed into th" car for

IJ transport'?

A. Yes. he ltlas.

Q. Were any other officers present along with

A. A few minutes.

the Justice Facility to the courthouse?

Q. Will you tell the Court about that

- ~YFIC:AL CDURT RErORTER

_. ----l

r: . S . !( •

Officer Frank Argenterl was with me.

KEN'!'.

Yes.

there any conversation in tIle motor vehicle?

Q. Approximately how long a ride is it from

C0N~'!'AtlCE

Q. Who was driving and who was -- or where was

driving, and Officer Argenteri was in the front

A.

Q. During the course ot those few alnutes. was

scat with me, pa~sengcr side.

Mr. HighJ<lnder?

A. Mr. HjghJander was in the back neat, I wa£

you?.,
> •

13

H

15

~ (.

1 7

~ r;

19

20

21

22

2:1

,4

25

•
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1 conversation?

,.. A. I asked Mr. niUhlanacT where they had

3 picked him up. and he started talking. and -- do

~ you Wnnt me to go into what he related to me?

5 Q. Yes. What was the comment ~hat ~e made

6 that triggered whatever response you heard from

7 Mr. Highlander?

J l:

A. Can I ::-efer to my report?

Q. Old you prepare a report in this case?

A. Y1?5. I did.

- ;:tic yr:t: prepare a report on the day that, .

A. Yes. it would.

A. Yes. I did.

- nFPI~JhL COUIT REPORTER

You can look at your lupurt,

C.S.R .KEN':...
~ .

All rIght.

A. Yes. they wcr('.

the incident ~_curred?

il\cldents fresh In your mind?

May 16th. 19887

that you said that triggere4 whatever response

Q. At tile time you prepor~d it, were the

A. Yes, it was.

Q.

Q. Was it accurate?

your present recollection about what happened on

.Q. Would lookl11g at that report today refresh

1 ?

13

14

15

1 C

17

1 ~

19

20

21

7.2

,.,

~4

' .
•
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there was from Mr. Highlander?

A. I ~skcd him wh('re he wa~ picked up.

Q. And that was tlle comment or the question or

~tatelnent that you made?

A. That was the statement I made.

Q. And in response to that. what, if anythi~g.

did you hear Mr. Highlander say?

A. And he replied in South CarolIna. Can I

COl1tinae with his statement?

Q. After h(' G~jd if I ~Quth C~ro]jna. did you

A. No. i u.J.dn't.

Q. Did he continue to speak. however?

A. Y~s. he did.

Q. All right. Tell us what he said.

A. Af.er he stat~d he was In South Carolina,

and then he continued to talk. He said he almost

gt.t ~way clean. and he had gone into th~ men's

room at the bus terminal and shaved his beard •. but

th~ FBI caught up with hJm. He then saId he w~s

ready to face the consequences tor shooting her.

He caid h~ felt much better after pulling the

trlgg,,". Mr. Hlgbla"dcr stated he felt as though

~l(: bc.pll::'f·l~ ~.ii't~";t'Jf d:1\l lhnl It Cl.'\·t:' h1m ;Jr.aC'e of

mInd.

.._- ._._----------'
C~~STAN~! S. &!MT. C.$.R. - OrF:CIAL COURT REPORTER
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1 Q. Now, was any of that information in

r~~lIO:IS~ to any other qucstjons that you asked~

3 A.

Q.

No, sir, it wasn't.

What about the other offjcer in the ca~,

~ did he ask any questions to cause these respun~e3?

6

7

A.

Q.

None at all.

Did you respond in any way to this

8 information that was yivAn to you by Mr.

9 Higillander?

.,.,

. .
A.

r;.

NClt at all.

At ,he conclusion of those statements. whc.

] 2 ~a.ppcned no.: _ .

; 3 A. We to(lk Mr. Hlg111arlder to tile holding ar~a

1 4 in the basement of the courthouse. r went up and

~~ rCllorted what was stated to me to my se~geant. and

1~ he asked me to make up a report for the chief.

; 7

1 e

Q. Okay.

~!R. 'l'ALIISIIlX, Thank you. I have no

l~ further questions, your Honor.

20 THE COURT: You may croDs-examJrle.

21 CROSS-EXAMINATION BY MR. DAVIS:

22 Q. Offlcer, you indicated that you were a

23 Sheriff's Office'- on May 16, 19007

25

A.

Q.

't~;,,,":- ('.~rJ·eC"t, ['"j::.

And up to that po:n~, how long had you been

CONS'l'hNCE $. YoEHT. C.S.R. OFFICIAL COURT REPORTER
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1 a Sl:eriff's Officer?

P••

Q.

A.

Q.

Y(IU're talking four ye~rs.

Did you receive any training?

I certainly did.

And in this training, did tl,ey c;lve you any

6 sourr.es in terms of whether you should converse

-, with prisoners or not?

s

. r

A.

Q.

A.

No.

None"?

~-: (: .

\0;«:. from 0::':_.1 ... of your superior to take hirr. ')

~3 the Court7

1 4

~ C.

A.

Q.

t i Ine?

That is correct.

And did Mr. Highlander speak to you Rt that

Wh~n I say speak to you, speak to you abo 11t

17 his cas~ when you w~nt to the jail to pick him up?

1 e A.

Q.

1:0.

Did he hav~ any conversation with you

2C before being 6poken to that morning?

2 1 A. I can't recall.

22 Q•• Okay. Now, when you got him into the

~~ ~:Irrj:!'s ~~r -- whot was it. a car or van?

."-.

.., .'

A.

Q .

It was a ca:- .

C~l r?

----------'
CONSTAnCE S. KENT, C.S.H. OFFlClAL COURT RErORTSR



-- ._--_._-----~

106
•

1 A.

Q.

Car.

And between the frollt ~e&t and the back

3 seat. is there any partitions of any type?

A. Ye!';. There's a plexiglass partition, but

5 tllcre's vents on either sjde, open vents.

6

7

Q.

A.

Q.

So you can talk from tront to back?

Yes.

Now, when he got into that vehicle. did he

9 speak to you initially about anything concernIng

··n..'

A. Nco.

• 0
.' . Q. Okay. _~ 1t also true to say that he . }

12 ill custody ~t the time that he was in that

14 shcrjff's car?

1 5

: f,

1 7

1 G

A.

Q.

A.

Q.

He certainly was.

And yuu knew that he was in cu~tody?

Yes.

And you ~roffered a question to him

19 cOllcerning his case, where did you get picked up7

20

,2

A.

Q.

A.

Are you asking me?

Yes.

I bsked Mr. Highlander where he WaS picked

up. yes.

25 A. I had read something in t e paper about ~he

rrN~TnNr.~ S. f.ENT. C.S.h. - OFFICIAL COURT RE~ORTER
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1 case and he had stated that he was extradited from

$ont' other st&1e.

Q. When you asked him where he was picked up,

4 you werp questioning him concerning certa~n fac1~

s~rroundir.g this case. is that not true?

6 A. Not intentionally, no. No.

7 Q. Whether it was intentionally or

e unintentionally, you were questioning him about

. ,.-. A. Thatls WIlY I asked Mr. Highlander wh~re h~

, t' Q. As a re~ult of you askirtU him that

13 question. he then entered into the dialogue yo~

14 just indicated to the Court?

15 A. Just as my report stat~s. That's all that

Ie \o'zC':c sc:;.ld.

J 7 Q. Now, prior to you asking him any questions,

16 did you read him any type of -- you're familIar

39 ~ljth ~irnnda warning~?

20

21

22

A.

Q.

A.

Oh. certainly.

And you've used thea bpfore, I'm sure?

Certainly.

Q. Okay. Oid ~nu rF~d him any Miranda

2~ w~:-n!ngs?

I, . ~o.

'--------------
CONS7ANCE S. KENT, C.S.~. - OFFICIAL CO~RT REPORTER
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1 about anyt:hing. It was just conversation.

2 Q. But tile conversatiun -- we]], we kno~' wha~

3 the cOllversation was.

4 h. Yeah.

Q. Once hp ~tar~ed in 0 tllP convcrsatlol1, did

G you attempt to stop him at any time and at that

7 pQint warn him?

A. No, because I didn1t -- I didn't expect tel

9 hear what I did. It was a short statement and

·"· ., I .

T!I;J' '$ all J heve. judUi:..·.

Nothing further.

No, thank you, your

You're welcome.

Mr. TalaGnlk. anything

I 11~V~ no f~rther

You may step down, Mr.

The State rests, Mr.

Thank you very much.

MH. TALASN:::}(:

THE WITNESS:

THE COURT:

MR. TALASNIK:

THE COURT:

THE COURT:

(Wherflupon the witness was excused.

E S. Y.ENT, C.S.R. - OFFICIAL COURT REPOR~ER
-:...;--'----'---=---'---'

:-!R. DAVIS:

Davis. on that proffer.

~hank you, your Honor.

wJtnesses, your HOllor.

VanSwearingen.

Honor.

1 ~

, "· .'

14

1 ~

~ I;"

1 7

: 8

lfl

20

21
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The defense rests on the

proffer. Gentlemen, is that the ·~xtent of the

3 testimony with respect to the State's proffers?

MR. TALASNIK, Yes. YOUI' Honor. Wi th

5 ~espect to admissions made to law ~nforcement

t officials while in custody.

1 THE COURT, All right. Mr. Davis.

S I'll hp.ar you on proffers, what I'll call two and

? three, which are act~ally three and four on the

. ,.. . 0t'lP !H!!ld, 3!'"ld fjve and ~h~ other or1 the letter .

:~R. DAV!S: .1ud~~. with respect to

tllC" initia.1 pro!fe:r that was presented this

morning, I would indicate to the Court this: One.

that when ~r. Juliarto took the initial statement.

the part that gives me great concern Is that he

jnrlicate~ tn the Court that the defpndont wa~ in

th~ courthouse as a companion, and I indicated to

th~ Court thRt that companion was th~ Public

Defender and was his Public Defender. Knowing

that, Judge, knowJng what tIle defendant was

charged with, having spoken ~o the FBI, having had

background of all thnt had transpired, r~gardjeG~

o~ tll~t, your Honor. he then proceeded to take thn

dpft;'ndellt's statemf;'f1t "/jt~J()llt c.:oI![f'r~i!1g \l:t~1 h1$

~ttorney ~t that point. Keeping in mine!, .Judg".

--_._--_.
cnN~TANcE s. KENT, C.S,R. - OFFICIAL CC~M~ REFU TEfl
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1 ~ 0

took hj~ jnltjal oral ntatempnt. he was still in

Columbia, South Carolina where the defendant w~s

attorney.

that at the time that he indicated to you that he

With regard to the second state~~nt.·

and I'm saying second. I mean the one,Judge

indicated by Mr. Juliallo, your Honor. did have an

a sreat d~al of ~hQcght to the fact that this

given in Margate -- I think tIle Court has te give

Jorlgcd or had injtjally heen ~oog~d. and as

1

-•
0

•
~

6

7

B

9

]0

I thi!lk the Court also has to take Jnto

consideration that he was shifted from the

here to Atlantic County.

trOll1sported. your Honor. from Philadelphia down

he 1 ,.

I think after tbe

the Richland County Jail -- once he is in

tIle airplane to Philadelphia, remained In the

I have a proble•• Judge, with some of

CONSTANCE S. ~ENT, C.S.R. - OFFICIAL CQURT RIPOftTIR

the cr~dib111ty of Mr. Ju11ano.

courthollse to the airport, to the airplane, fro~

alr~ort in Philadelphia some three hours. then

defendant 1s 1n custody tor some 12 hours -- and

Juliano and 1.~. Welsh from anywhe~e from 3:3C ~n.

I'm not cDunting the tl~e that he Was lodged In

cuslt,dy for that long. and il" conli'1uoUS.

• <

·.• 0

; 4

1 5

~ 6

] 7

1 t

] ~

20

2]

2·2

2~
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1 therels no question itls con1.illUQUS. he does not

·, have a~y 0p~ortunity to speak to anynnn, ~e didn't

~ say it. but he still didn1t have the opportunity.

JudgE'. Then he's brought to Atla~t~c County, and

5 the Court is well aware of tile geographical

6 conditions in Atlantic County, that they had to go

7 by the county jail in order to get to Margate.

~ Mr. Juliano indicates that he had to go to Margatp

9 to have the defendant fingerprinted and mugg~d. I

~iV{' ~r~I~)ems \"~t!"l t~at •.Judge. HE' \ll~nt to

1 2

Marg~te for tIle purpose of taking a statement.

l nave another problem: Judge, Wr'~I'

l~ he indicates that he was In South Carolina, that

l~ he tled spoken to the FBI. that he indicates that

15 he had taken an initial statement. He further

:~ jndi~atc~ ~hat h~ had made certain amOtlnts Df

17 investigation on his own prior to questioning

:8 or pickjng up Mr. Highlander in South Carolina.

:9 And I say all of that. judge. to indicate that Mr.

20 Jul1arlo knew basically the facts of this case.

21 And then for Mr. Juliano to take that witness

22 stand today and tell you that he had a brJe!

23 conversat!on witl, the det~ndant prior to him

24 g!v.1rtg' tt:nt ~ti:;tt.. nf't1t. a!ld th~ Court no,", ~eB.~i:':1;lU

:5 tl,at tliis so-called b~lef statement. your Ranor.

CON~ThNr.E s. ~ENT. C.S.R. - OFFICIAL 'OgRT R~rORTER
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1 was an hour 15 or 18 minutes. indicates to me,

2 YO\lr l!onor. that durjrlg that hour end 15 to 18

3 minutes. that the defendant really didn't want to

4 fH(ke 111ilt :..~tatcme!"lt.

And if the Court will con~jder the

6 fact that jf t~&e defendant got up they saw him at

7 ten. if he had to get up an hour before. thatls a

8 long day fro. nine o'clock in the morning until

9 approximately 2:23 itl the morning, and just under

~~l Clruihcry rjr(,;llnl!ltanCe!-. just 1hc pC":"!ion being up

t~&t l~~g. nc~ COllsiderl11D th~ fact tha~ you'~e :n

handcuffs, not con~jder~ng the fact that you·ve

traveled across five or six states. not

considering the fact that you had remained in

certain airports for three hours because you

d1d!I't llave a rjd~, nc,t ccn~Jdcrlng the fact t!lat

you're under the pressure of b~lng under arrest

and ~,ll that goes into th~t emotional stat~, the!1

to ta~c you to the city jail -- or city police

department, and at that point, and under those

conditions, to then ask you for a stateaent.

judge. it would indicate to rae tb.,)t any ilt:'r:'.o:l of

ordinary circumstances. their resistance would h~

I think it's at that poln~

hat Mr . .Jul.~f\no

0FF:CIA!. CC11HT RE~OR~ER

tOUK the statement.
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1 that tIle defendant caved in under the stress and

7. iJre5~\\:l'e.

3 I would also indicate to the Court

4 that there would have been no problem to lodge Mr.

~ !!jghJandcr in the Atlantic County Jailor any

6 other jai 1, let him sleep and come back the next

? day, and jf, in fact, he still wanted to makp. a

a statement at that time, a taped statement, your

9 flnnor, they Gould take it.

With regard. JUdge, to the l'lst one,

~·,'·il.~; ::'~"':;~::"(1 ll: the !:::hf'rj~C;~'!~ ("I'f~jcf'r. I wC1uld

12 indicate that. to me, this is a clear case of the

~~ d~!f~ndH~t heing in custody. the defendant not

14 saying anything with regard to his case. being

l~ picked up, the officer intentional. uniLtcntional.

16 r dO!1't kllOW. One thing we do know is he was

1 7 nusy, nnd I thir,k he went out of his bounds. If

:~ th~ mall'S in custody. if you want to question him.

]9 you're supposed to give l!im his Miranda warning~.

20 and there1s no question to me that th~t was not

21 done jn this case, and whatever the answer was,

Z2 was improper and went against the defendant's

Under those clrcum3tance~. you=

:5 }:(In~r, I think it Sh0uJd be 6upprcosed.

CONSTANC" S. KENT. C.S.R. - OPPICIAL CC~RT R!PORTER
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THE COURT, Mr. navis. before you sit

o, eown. le~ ~e ask you un~ other question:

3 Differentiating for purposes of this question

~ h~twecn the oral stutement that he was said to

5 have made in South Carolina to Ju:iano and Welsh.

G on th~ one hand. and the oral anrl taped statement

7 that he had gave in the police station to the same

8 some two hours later, jf I should decide that

9 testimony abcut t!le first is barred tor the reaSOll

10 yCI'; RllggC~t, !aj~~~~ to C(I~H"]l wjlll counsel

be~c~~ $e~king pp.rmis~lon to inquire of the

thnt the statements made to the FBI, and of which

Juliano said he.had notice and knowledge, were

de>

Judge,

CcepJng in mind in

- aUUICIAL COQRT R!PORTtR

I underst~nd tha

Judl/e, at that poInt, I

Wait.

c.r;.R.

shoul~ decldl' that, what irnpc

l{ENT,

MR. nAV1S,

TilE COURT,

...-

t~I(·(lry. t~Hlt

you perceive Guch a decision would have on the

answ~rlng that question that live already rul~d

guess lid have to get to tile cat out of the bag

CONSTAl:r;l!

dcfend~nt.

admissibility of any ev1dencp regarding the

statements made in the Margate Police Oepartme~t?

hut !'~ just dlrcctlny my ronmpnts to Mr.

1 2
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1 4
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Juliano. And I'm saying this: That if Mr.

115

, Hjghland~r ga"c the ora] statement -- the initj~]

3 oral statement to Mr. Juliano. and then

4 $ubccquent~y he gave tile taped statement. and

5 you' =-e indicating to me th~t 1 f, In f.'l.ct, you

6 ruled the initial statement Improp~r. w~at effect

7 does it have on the second statement: Regardless

G of wtlat he said to the FBI. ju~t what he says to

q Mr. Juliano. I'm indicating to the Court that 1

~ P "l"'lld :"E'Jy {In the ~he(lry (If the cat out of the

I'm s~yi~g t~lat because from tIle time he

~? 0~vp that inll~dJ eral statement. there's no

13 question in my mind that this man was continually

J4 in the company of Mr. Juliano.

Even though Mr. Juliano denied the

)~ fa(:t that l,~ spoke abvut the casp with Mr.

17 Highlander in the plan~. there was conversation.

no question. thc)'e Wi~G conversation In the

:~ coming back to Margate. and then there was

20 conversation in Margate. and to me, even though

2: i~'S an extended amount ot tiae. Judge, to ae It's

~2 ~lmo~t a cbntinuous thin~ becaune the d~fendallt

ll~ve= ~ae a break. ~here was never a br~ak. It

74 ~~. ~1~~ ~Ia(' a bre~k. I would look ~t it

o r,.. differently. But th~ t~ct tllat he WdS with them

rON~ThN~E S. KENT. r.f.n. - CFF:CIAI. CoUnT R£prJRTER
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1 continuously. and he kllew that he had made the
•

2 fir~t stat(·men1.. the rat's out of the bng. ! tllld

~ them once in South Carolina, I mjght as well tell

thf'm in Margat~. That's the theory I would take.

5 THE COUR7, ro-r. Ta.lasn~k7

MR. TALASNIK, Your Honor, III your

7 analysis of the statements that were proffered

r. yesterddY. you went through a -- what I perr.cived

9 to be a very logical, common sense to the is~ueG

THE COURT, ~h3t'~ beCduse you woe.

1 ~ ML TIILASNIK, No, not becauut:' li .. ~!,\,.'

1 :;: result but because of the thought proeess. I'd

14 like to, if I could, bon'ow, plagiarize that

15 sequence for purposes of addressing the Court

Ullswer three questions:.-
today. Wh~t you did w~s to ~ay that you had ~o

First, were the

:r. ~tD1~ments given as a matter of fact; ~cco~dJy,

:a w<,\s there compliance with Miranda. and were the

20 Miranda warnings given and waG there a waiver and;

21 thirdly. was the statements, it they were given.

7~ jf Mjranda rjghts were given, were they.

~1 voluntary.

J would ~lk~. wjt~ the Covrtt~

:r permioslo11. to prl)ce~d to analyze the state.cnts

roo ~TANCE ~. K~NT, C.S.R. OFFIC:A~ COI'RT REPORTER
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There are actually four separate

3 TilE COURT, There ar~ really. in

( e~3eilce. Mr. Talasnik. two issues to which I waule

MR. TALASNIK, Okay.

THE COURT, Three. Three issues.

6 One. Mr. Davis suggests that the testimony of the

~ ~tntemcnts made in Sout!l Carolina should be barred

by reason {)f the failure to consult with tIle. "-"

the: t the (lff~c.;";"'r ~1':-'1:1 be] l'?!'n.' .., .. .,.
n <;:I."

~: the defendan "s attorney at the time; second.

~~ that argument is valid, ~nd the testimony of that

1~ statement should be barred, what impact, if

J~ anything, is there on the testimony of the

1£ statements and the taped stat~ments in Margate

, ". , CiJlc1; third, the VanSwearlnyen situation. Those

:8 a~e the focal points that I'd like you to eddr~s~

20 MR. TALASNIK, Okay. With respect to

21 the first issue, I do not perceive that the law is

~z that simply because an attorney has had contact

2~ W!tll a litigatlt. or a Jltigant has had contact

:5 from making a knowing and voluntar~ waiver ot the

~(I!l~T~nCE S. KENT, C.S.R. OFPICIAL CCU~T REPORTER
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3

right to consult with counsel before giving a

~tatem('nt .

Flr~t. there i~ a qupstion of fact as

4 to whetller the attorney that was in the feeeral

~ f:xt~&~1t~{ln hearing at the tlm~ that Mr.

6 Highlander was there was representing Mr.

7 Highlander. There is some testimony. jf you add

8 yesterday's and today's. that the person was

9 physically i,re~ent, that tllcrc may have been 50~C

:c r,~:'vel'sation between the two. but that it began at

~··l·. i':':;:.lt .... t t~lC hca~j::'1V. it ended 2.~ the po:'nt of

12 the extradit1a~ :.~aring. and there followed a

]3 transport tn anolher extradition hearing and back

14 to the county jail without there being any contact

15 between defendant and lawyer before the hearing

IG UIld no conteet between them after the hearing.

1 7 Under ~hoae circumstances, I suggeot,

;~ it was not unreasonable for Investigator Juliano

]~ to cO:lclcde that t~at was not Mr. Highlander's

20 lawyer for purposes of representing hi. on the

~~ crjmjnol charges, that that wao an officer of the

22 Court appearing wIth Mr. Highlander for purposc~

2~ of ensur1ng th(' jnt~9rlty nf the waJver of the

:4 extradition proccs3 bntQr~ the federal

2~ magistrate.

ONCThNCE S. KENT. C.S.R. - OFFICIAL COURt R!rORTER
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Even assuming that that conclusion by

2 jnv£~st~fJC.t,.r J'lllia'lo \tHiS nof: :-ea~onablt;·. alt1'lough

~ I suggest that it is. I thillk that there is

~ authority for the proposition that a defendant

~ still possesses the right to make a knowing 31\d

6 voluntary waiver of his right to counsel

notwithstanding that he has had contact with an

attorney. Th~ closest case I ~ould fjnrl ov~r the

~ lunch hour was State versus ~ennedy which is a

· "· , ~ }'('l,o~ted 0l,iniun of the New Jersey

Supreme Cou~t. beginnil1g ~t in volume 97

• 0· . beginnirlg at ~I~~~ ~7B. It·'s a 1984 opinion.

13 If I recall the facts of that case

14 correctly. Mr. K~nnedy was in the county jail

~5 waiting to be sentenced on a couple of armed

1~ robberies, anJ hp had ejth~~ pl~d uuilty to or

:7 been convicted of those drmed rohberies and he was

r~preseIlt~rl by arl ~ttornoy. While in the COUIlty

~.~--

19 jail. between the time of his conviction and the

20 cJme of hJG s~ntence. he declded to attempt to

2j mitigate his sentencing exposure by cooperating

27 with law enforcement authorities and so he

contacted the Essex County Prosecutor's Office and

::., elf "'~,~I' ~ ~~{1 p:'{Ivide lnformHtinn to them about SulllC

:5 ~10n::cide~. some un~olved hry~1cl~es abou~ whi~h he

CO!~S'TAN(:~ S. Y.F.NT, C. S. R •.. OFFl C:::AL ~OUJ.:T REPORTER
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had information.

pr(,c:et.'rlC'U to glvP ntatE:'mento that \.11tjmate.l~l led

'..;;;ck Br;ai:: ;:';1d UCg''':':1 ";: ..:,: que[;,tio~ him, and at: that

All of

They returll him

They proceeded

$tatements that wouln

The attorney came in, visit~d

The officers. realizing that he was

he begc:~

the standard and required Miranda warnings.

~,b~ ~ rjUhl to }'emain sIlent, that he had a right

Miranda warnings, including the warning that he

making statements that were inculpating hi.self in

llis right~. w~ived his Kl~anda rights and

illculpate himself In one of these unsolved

to tIle county jail until the next morning.

CONSTANC~ S. KKNT. C.S.R ..- DFFICIAI. COUR% REPORTER

to ask questions of Mr. Kennedy that day, nothing

po~r!t I

At that point. the defendant waived

to cOllsult with an attorney, that if he couldn't

to the charge al,d the convict1Qn o~ Mr. Kenn dy

w.:. ... ~~ h:s client and gave his client pretty much

They brought hjm over, and th~y

par~icu)arly productive occurred.

murc1e::"s.

contacted his attorney who represented him on the

afford one, one would be obtaIned for hjm.

the ~nGulvcC murders, Rtopped him and gave him

discretion to do what he wanted.

armed robberies.

1
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1 for participation in one of these unsolved

2 l:iJl~ngs.

3 The Supreme Court addressed the issue

, raised on appeal aho~t the failure of the

~ P~o~e~utor'~ Office persor,rl~l to stop questioning

6 at that point, knowing that Mr. Kennedy had an

7 attorney on the unrelated armed robbery charges.

a and the Supreme Court refused to find that ther@

~ was any Constitution~l violation indicating that a

:0 d~fenrl~!lt has the rigllt to waive his right to

conSTANCE S. KENT, •. S.R. - OFFtC!Ar. COU,,; IU£PORT£1l

had pl~cp.d no limitations on the Prosecutor's

determined on remand that defendant's attorney

The bare fact that

Fur ther. 1 twas

The Court found that the attorney himsel~ignore.

dttorney present.

• .....J
1971 11r(;J:ljlln of the Supreme Ceurt .

right to question defendant.

represented.

I would quote, beginnincr at pa~e 2Ue

only admoni&hed defendant not to incriminate

of the opinion as follows:

d~fend~nt had cCluncel representing hi. cannot be

him~clf, a warning def~ndant was tree to heed or

w~j,'~ng hir right to reNa in cilt'flt and to have an

construed tG prcclud~ def~ndant from etfective:y

: 2

1 3

1 4
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1 What I'm indicating to the Court.

your HOIIO::-, js nrgumC'nt i:1 th,! alternative, the

3 first being that Officer Juliano reasonably

4 beljeved ~~at the attorney who was pr~sent with

5 ~r. Higl:land~r at ~he time and place of the

6 federal extradition hearing was not representing

7 M=. Highlander in the sense that it was in any way

8 necessary to contact that attorney before

questioning Mr. l~lghlander. Given the sequence of

1 ",. ev~nts, that there wa~ a subsequellt h~arjng ~t

\·;!~;r.l: t~!i5 att0rr.ey ""as not p:;esent. there was ;-a

o counsel, and that lle did so by

ttl t~·!a~ clttcrnpy fjrst. given all of that, jt was

The alternatIve 15 that If the Court

these charges. that th@ -- that Mr. Highlander W3S

listen, I've got an attorney, I want you to talk

w~ive his riQ'ht

that this attorney represented Mr. Highland~r on

fInds that there was an oblIgation somehQw to know

trip t.ack to t~.! .ounty jail and ~he attorney ~~ ..

Highlander.

that attorn~y was not represt'ntlng Hr.

not unreasonable for the officer to conc~ude that

very afternoon Mr. Highlander didntt say. well,

not present then, and the following -- or that

:IIlIlcthe)eS3 bblc to kno\rljngl\' aud intelligently

CO.STANC~ Z. K-NT. C.S.ft. - OF.ICIAL COURT REFnNT~R
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1 eK~cuting the rights form that was shown to the

3 Tllat rights form. as was testified to by Officer

4 Juliarlo. waG r~ad to the d~f~ndant beginning at

r. 2::5 in tne aft~~nocn.

Includ~d within the advice of rights

7 are references to thp. right to consul~ with an

S attorney, 10 have counsel present during

9 interrogation and before making any statement.

~o t~~t jf you ~eride 10 &~swrr qu~stjons without a

. : 1 awye r p::e:..~~n t. YI);.! have thf> !' j!jh t to 5 top a t any

J 2 t :ir:\f' .. - you h;:l"( "he rlgh1 to stop 'answering a':.

13 any time until you talk to a lawyer, if you can't

14 afford to engage counsel, the Court will appoint

15 one for you without any charges. All of tl>l!SI!

1C IjG~lts w~r~ giv~n to Mr. Highlander, both orally

17 and in writing. by Officer Juliano that

19 An~ th~rc i~ no evidence from which

20 the Court should conclude that Mr. Highlandl!r's

21 conditlon was such that he couldn't understand

22 what hI! was being told. There Is no evidence that

2~ Mr. Hlghlaneer had been rl~VTived of sleep the

2( night that he s~ent In tIle county j311, the~a's no

75 f'V1rlt'!H:t' of any phyalc-i11 0:- mer.t~ 1 ubuse thot tlar.

- -----------'
COKSTA~CE S. KENT. C.S.ft. - O~FICIAL COURT REPORTER
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1 visited upon Mr. Highlander. Office!." Jt.:liano

Z inC!c~lrd thht ~fter reading each one of the

3 rightfi, he looked up at Mr. Highlander, that Mr.

~ Highlander acknowledged u~dcrstand1ng those

5 rights, that Mr. HiglllandeJ" himself read the

6 st~tement at the bottom of the page: 1 have rt:ad

7 this statement of my rights and I understand what

8 my rights are, II A willing to make a statement anrt

~ answer questions, I do not want a lawyer present

~a at ttli~ time, h~ rend all of that.

And this is a man who. as your ~O~'~~

point~d out ye~~~.d~y in your findings, was not

unfamiliar with the criminal justice system. A

man who. in his uwn testimony yesterday. admjtt~d

that he had been arrested before, admitted that he

had given statem~nts before and he knew what

lawyet'9 wer~ al} ~hllut.

Under thOHt" cjrcnastances, I suggt-'st

to the Court, that even assumJng that Offjr-er

Juliano should have known that the federal public

defender· represented Mr. Hjghlander. that by

signing this form. by listening to the rights read

background, givet' 111c e::~~rl~n~e. glv~n the

C:ON~TANGE ~. l:E~T. " ~. I - CFF1Cthr. COtlR': !n:PORTEn
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.
• absence of any evidence that would cause the Cou~t

to doubt that he was ~an~ a:lrl couni~n~t ~[ w:l~l

~~s going on at the time, that there was an

4 ~ff~ctive waivr.r of those righ~s such as would

~ pcrm!t the queslion~ng and the voluntary

(. stntements that followed. That wafi the first

", question that the Court had.

With respect to the second issue. ~~d

o that is

THE COURT: I forgoi whet the seco~f

! :-ememb :- all ~·;~t:.t.

rt:'gard, I would c1 te to the C(I-..:~t Oregon verto,\\$

the issue of attenuation. of taint. and in that

Elstad. which Is a dec13ion of the United State~

OFFICIAL C:C':JRT R2P{lP.T~R

The second questju~

-- of what effect Is

Right.

TAI,ASNIK:

THE COURT:

MR. TALASNJ 1::

That calls upon the Court to look at

fi~~t oral}y ond on tape to the officers in the

that problem on the confessions that were given

Marg~te Police Department?

was, a3~uming for purposes of argument that there

New Jeroey Suprema Court in State ver~us lartlgy

CO~SThN(:E S. KENT. C.~.R .

10 a problem with the first offered confe9~1on ---
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1 Nhich is reported at 103 New Jersey beginning at

2 pag~ 252. a ]9G~ ~ccjs~on of tl,c ~u~r~mr' CU'l~t.

3 As I understand those opinions, there is an

4 ~ndjca1~on that. jf a voluntary statr~ent is Ulv~n

5 at point A. but the Volul:tary statement wa~

6 ohtai~ed in violation of Miranda. that does not

7 necessarily taint sUbsequent statemects if those

8 subscqu~nt statements are voluntary and 1n

cumpliance with Miranda.

< - '.!:e:,·e to tJe such lrtpe!.·r.'i:;:.;ible taint th~t

:2 subsequent 5tat~~Qnts are not to be admitted. t~~c

:3 Court would have to find. not only that there was

• •.. a 1aj!ure to comply with Mirand& vls-a-vi~ thp

15 ~i~st statement. but also that that first

j ~. So lo~g an the first

17 statement was voluntary. the fact that there may

~9 does not taj~t or interfere with th~ admissibility

20 of sUbsequently given stat~ments so long as thos~

21 sUbsequently given statemento are in complianc~

~z with Mi~anda and are voluntary.

2, And so t ~ugg~s~ o the CQurt that

25

rr:1ST~~rE S. ~EKT•.. S.R. OFPICIAL COtRT R2PORTER
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1 Miranda and were voluntary for reasons I will

: ajSCU~JS jf the Court wants me to.

3

you on t~at.

THE COURT,

I need --

No, I don't need to hea~

MF.. TA!..ASN'r I::

~ th~t t~2t means that even if the Court finds a

7 Miranda ~ype v101ation with respect tJ the ora:

a interview in South Carolina, that any such problem

~ wa~ cured by the proper giving of Miranda

:2 jnt('Tvlew End +'.~ tap~d stDte~cnt that were g!~Ph

1 :3 lly this defendant. And I would remind the Court

14 t!lnt ther~ were new Miranda wa~ninss given

i~ inc:udl~g the right to counsel, both before the

~f CO~Tt j~terview. as is memorialized in 5-8, and

17 before the tape statement. which is memorialized

13 ~n the transcrii,ts thbt the Court read. and ou~

:9 pU$ition being that ~lnce Miranda was co.plie~

20 wjth new knowing and voluntary waivers and the

2: 8t~tements were voluntary, that even assuaing a

22 t~chnjca] problem witt. th~ first, since that f1~~t

23 on~ W~~ ~t laa~t vl)luntary, tJ\st th@ s@cond and

:i:5 ta1n':s.

'-------------
:r.NT, C.S.R. OFFICIAL COURT RErORTER
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1

• ~1"'c1 --

The third question that the Court

3 TilE COURT: TIle VanSw~arlngen

MR. 'l'ALASNIK: Okay.

'''E COURT: inquiry.

6 MR. TALASNIK: There is no question

7 but that the defendant was in custody. There is

8 no question hut that the question "where did you

9 get picked Uil" constitutes intprrogation. I had

:c c~n3idered arguing to the Court that it's a more

~rt.!"ljcr time, that thC!!"e is :1(,.1 neGe!;!Jity to

volulltary waiver of tIle Miranda rights at an

Superior, page 40. Appellate D1vl~1on in 1988.

interrogation :: _ question, and there's no

mat~er of fa=t that valid Miranda warnings were

For that proposition I would cite

The State's position with regard to

readvise a defendant of his M1randa warn1ngs every

question b\lt that a qu~stlon was asked.

sper.ificaJly Statp VS. H~lwr.. 12~ N&~ 3c~s~y

tim~ he 1 s about to make that statement.

given at an earlier time and that there was a

that statement is that if the Court finds a' a

_______ CONS. AliCE S. KENT, C. S. R. - flFFICIA:' COURT REPORTER
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1 Oivisioll li~cision State vs. McGee. In Helwa. the

3 defendant i~ cr:~inal1y charged on day one and is

4 given Mi]'a~da warningn on d~y one, ca~ he be

5 interviewed by a DYFS worl:er in the county jail

~ al.out a clay and a half later without giving new

Miranda warnings. The Appellate Division sale

B that since the DYFS worker was asking for

? iJlforrr.ation that touchp-d upon a t;riminal charge,

~(. t!I('~:~1 W(IU}rl he ordjnarl1y an obligatjon to give

~iranda w~~ni~l~~. ~~t si~ce there ha~ been e~

a;"p:~{lrj~ j ~ t c gi' ~ of Miranda warnings on thp. fl-··,

t- of the arrest. and there had not been an

:~ affirmative ascertlon of the right to remain

:5 silent and there had not been an affirmatl e

J~ aCC~l·tjon o! right to counsel. that it was

., permissible to interview the defendant a day and a

]~ h~l: ]ater ~n t~le cClunty ja1) wjthout thp

19 necessity of giving additional Miranda warnings.

20 An~ in the discussion of that matter.

2: that's where the ref@rence to State versus McGee

C.(lr,lCS in. hnd in that Eituation. there was a two

~1 ~&y lag between when the valid Ml~anda warninGs

qJ~3tioning occu=r~d wo days later without new

t(11~Th~~r ~. K~N!. C.~.R. - OFFICIAL COURT HEi'ORTKR
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.,
Miranda warnings . That is the basis on which the

tllat were made in transit from the county jail to

~ thj~ cnurthO\lSP for arraignment.

THE :::O;JRT, Okay. 'rhilnk you. Would

f yelll be· gtlod enough to gjv~ m~ the several paper

I exhibits? Do you have need of the cassettes?

r. 1'1'::' takt, seven. eight, nine. ]1. Do YClU hav€' a

5 puppy dug at hume, Mr. T~lasnik?

· ,.

TIC t:OUi':-,

1::' h •. d som(.~ f':·:;'e=:l,. ...:t.· i:1 thro\'ljng bOlles and:: ju ... ·

, .· , wondered where it came from. ~'m not going to

1~ jndirate on the record at whom I think the bOlle js

15 1:llrown, Mr. Preston.

, r

·,·.
~~tirljng 1n term~ of the fact~al

determinations with the morning of May the 14th.

]~ \olll('11 we: }c:r.s"t met. Mr. Highlander -- May the l~·tl'l.

:S Mr. Highlander had been taken into custody on the

20 12th anrl after what we diFcussed yesterday, wa~

21 placed in the county jail in South Carulina to

aWajt further proceedings. The Fp.Je~al Bureau ~!

~1 ;~'·e~tigatlons. through Spnclal Agent Davis,

2~ ~nc/or the Margat~ Pollee to advise 0: th~ custody

rrrSTANrE S. KENT. C.S.R ... OFF1C1AL r0URT 9CrOh7ER
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1 of Mr. Hi~lllander. ill response to which ~r.

2 J~.lj~nn ~!"('I!l lht:' p)'('~€-C\1tnr"~ ot~ic~ and ~':'. Wcl~~ll

3 from the city police department went to Columbi~.

4 arriving th~J'~ .. - frankly. ! don't remember

5 wllether they went there thp night of the 12th and

~ met the FBI in the morning or whether tll~y arriv~d

7 early in the morning other 13th.

a In ~ither event, ~t t~n o'clock in

the mc:-n:::1.9 on Friday. May the 13th, Welsh anc

:7 with H';'yh)anuo..: ... rc,m the day before. including .:.e

13 fact and content of the statement that Highlander

]4 had madp in getl~ral and that the statement was

15 made by Highlander after havJng been advised of

1 [. The two Atlantic County officers.

~7 I'll call them the local officers -- by local

J8 offj~c~s.! TPfer to J\ll!ann and W~lsh -- went

19 with the FBI to the jail to pick up the defendant

20 or ~~;cort the defendant to the federal court for

21 an extradition process before the United States

22 magIstrate that morning. The de~~ndant a~peared

2~ before a United States magistrate on thp.

,., (It1tC1Q;1.l:.G ~\lyit.j,"u "'8rron~, l..\n.!"'~lf ..ll f)jyh1 10

~~ ~tlojd prosecution, where h~ was quiet and

~0~~ThNCE S. KENT. C.S.R. OFFICIAL COURT REPORTER
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1 responsive to the questions of the Court, and

,.
I find that in cOllnection with that

5 c~llsult with an individual who I will cone ude was

6 a p(J~11c dcfendpr within the federal court

7 process, and who waG made available to the

8 defendant to assist him i~ COflnection with the

extradition process. It is a structure with which

:'v~ ~e~:·d·. ttey did t:l~ s~mc ~n this conte~t

..., local defende~'s staff. who are officers of the

]4 Court and are here usually evuryday. to assist in

t5 dealing with the extradition matters that

fr~qlH"ntly Kill C;(,"a' up une~:pf'("tedly. And rather

17 thall keep a potential cKtraditee locked up for

~o g~"~J'~1 days to have a much morp formal

19 appointment process for counsel. I am satisfied

20 that tile m~gjstrate lined up the public defender

~] who was there to provjde assistance to the

22 d~tendant.

23

2; tal;cn to tIle local CQ~rts in Columbia. esseatial~r

CONSTA~CE S. CENT. C.I.R. - DPFIC:A" COURT REPORTER
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1 warrant. there was a fugitive warrant issued by

",

3

th~ SCluth Carolirla authoritj~s with respect to

which the defendant was likewise being helu. He

4 ~~~(·i.~pd before a local jUdge there. again

.: appeared responsive and aware of what "',"1.5 goi::g

~ on, signed a waiver of extradition there In the

form of 5-6, which I don't have before me but

~ which I do remcmtler seeing.

At that point. there was a discusRlon

~:. either w~th th~ Court or with th~ law ~nf{lrcpm~nt

· -· .
of~~cjals as tIl th~ dRtend~nt !ni~l~~lng a reqces:

to arrange ~ ~116wer and shave and generally d

:1 cl~an up before being transpurted back to New

· .~ . JerSl!Y· His Int~rest in that respect were

:~ accommodated by having the local officers, through

-r tll~ good of:jces of th~ FBI and the Sherjff's

~I Department in the county 1n South Carolina. 1n

:11 ~i~vjng th~ defctld~nt taken Lack teJ tIle county j~jl

wher~ te~hnically he was no longer held. Because

20 of hjs wajver~ on all of the warrants. he w&s at

21 that point in the custody. I aa -- legal custody

of the local officers here.

C""OI'.~ratioi:1. the defendant h'as given the

:;5 ulJ.
l- , ~

• r:cJCTANCE S. KENT. C.C.R, OFFICIAL COU~T REPORT~R



- - - ------~-----,

~34

While that was going on, the local

2 offjcers went to the FBI office and go~ sc,me

3 documents and otherwise made arrangements fo~

4 I,reJiminary arrangcmants for the return. During

5 the morning, the defendat\t was friendly and

6 talkative. he did not canifest any physical or

7 medi~al complaints and did not manifest any

8 appe~rance of withdrawal or evidence of us~ of or

~ influence at any alcohol or intoxicants of any

? • '::':n·! :..:. .... :-;::J t~:~ ',;our~e of the morning die. h~

13 any reque~t not to be interviewed or answer any

)4 questjon~ about the case.

At approximately 1:20 in the

:~ ~fte~noon. ~he Jocal 0(flcers went to the ll)c£l

; 7 jaIl to get the defendant. He. by that time. had

I , ..' br·t.'n (:.1eaned up. Again. I don't want to

1° suggest -- well, just indicate that he had a

20 shower and presumably 5haYed and changed his

2 1 clothes at that point. He was lucid. awake and

~2 aJ~rt, had no particular complai~ts. appeared ~ell

..-- r~sted and rCDponGlve . Hu was t~ken to an

:~ h~ve before me. as I said. he was advised of 111s

('nN~TANCt s. Kt~T, C.$.R. OPFIC:AL COURT R!rORTER
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He read th~ waiver portion, signed it,

o.. ~::c1 1 aill rintis.fied undcrsttlod his rights Colt t~l<:lt

3 po i n t . I further re~ch t~at conclusion by reason

4 ~lf 1~e t~~~imony from y~sterday that the defendan~

~ had some prior experience in this area and knew

(. wh~t the process was about. knew of his rjght to

7 remain s11e~t. understood its meaning. and was

B llrep~red to waive that.

Hr was requested at that point, wh_~h

'. :: -:: ~u ~lve a 3taternent, to which he

, 0. '. It was also requestE'd at "that POltlt b~

Juliano to provide a t~ped statement, which he

declined at that time to do. At t~o.t point. ttH:rc'

:5 1~~~ an interView with the defendant. which

:7 till about 3:20. during the cour~e of which he

)$ m~rl(' a number of utat~ment~ wi~h r~spect to tho

..,, .

20

matte':'.

At or about 3:20 or so in the

2: afternoon. the defendant. in the custody of the

lor~] ofticers, was taken :n rustody to.R loca!

~irport and arr3ngeEen S for a flight back to

Plilly, ~ ' ..
•• M ..

:5 connt:cting !.light th:-ough Was}'lngt'"ln attfll"

~ON~TANCC S. K~NT, C.Z.R. O~F!~lAL C D~r eSrURT~k
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1 Gubstantial delay caused by the difficulties in

arra:lg5ng an approprjat~ flight and paying fur

3 it. During the delay, which I find to have been

4 !;'nmewhat in thE" l!lre~ hour area. the defendant wa~

5 in the custody of the local officers in the

~ ajrport 1n South Carolina while they were awaiting

7 thp. connect. They then flew from South Carolina

R to Wa~hjngton to P!liJly. a process, which I ~ay

~ itl~er by working backwards. got them to Phill~. in

:n h1y uj~w. s~m~wh~~e 1:1 th~ neighborhood of t~l:

.. '~~r.cl: it: even':'r:.g.

Ph!:ly before thay got pl~~ed up,

1 ~llre~ that both from the reasun

nFFlrlhL CCURT REPORTER

I dQn't have any evidence of hQWo'fJcll.::k area.

to p1c~ up a car, they h3d to walt a few m1nutc~

tJlht they ! r~t ~topped at the rrosecutor's Office

12:15, that they didn't take a direct route there.

wa~. but 1 do know that they got to Margate at

left South Carolina somewhere in the 6:30, seven

3:~(1 and 4:~O. which means th~t they mjgh~ h~ve

long the flight was or what the time in Wa~h1n9ton

the fact that they were waiting in the airport it"':.

that airport somewher~, I would infer, between

.... l~l~' c,;:-pnrt. nne ~, therc:'J!'c, in!'~r !:,

South Carolina for about three hours. they got to

• ,
· ,.

13

14

~ 5

• r_ J

17

) l;

:1

20

2 1

77

,.
--

-<

:~
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1 infer tllat they landed in Pllilly somewhere between

all hour it was an ~loar &t~cr ttlCY got to

3 Margate because it would usually be, on a direct

4 b~~:i~:. at least the way 1 do it, about an hour ahd

5 five minutes to g~t from the airport to Margate.

6 and gjv~n who they w~re and the time of night they

7 were driving it, they could have made it at least

r. that fast.

The testimony is th~t he arrived lfi

Ne~ :ers~y ~t :0:30 or 11:00 in the evening. I

., is pretty close. ! think it might have been a

11ttJe earljpr than that. In any event, during

I, the period of the flight, they had very little to

1 5 ea t . The defendarlt dosed. ':here was some

_( {:u::versa~lon during that period that I find not to

J7 be particularly german~ to the details of the

10 c:rcumstance~ of this casco

1 ~ ~tlCY arrived 1~ the Margate PulJce

20 D~partment at around midnight or so, a few minutes

21 aftC'r. They ordered food [or everybody, includl~g

22 the defendant. While they were waiting for the

:.;, hi:::> IJ~lct::>gr, phs were tak.;or.. 1.1:..; ~i g~=p!"ints were

CON3~ANCE S. K2NT, C.S.R. - OFFICIAL COURt REPORT~R
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; 1 i l:.e . The food arrived after the processing.

Z ~hey all ate. ilJcludjng the dt·f~ndant. ~~d h~ Wd~'

J travel weary, but again manifested no complaint~.

4 He was a~xious to talk ~nd wanted to tcJ] hj~

story.

At this time, wtlich is approximato]y

7 one in the morlling, he was again askee if h~ would

S be willing tu mak~ a statement -- a taped

1 st:!.tement I aad at this point. he indicated. tha" he

: (' ',1 (In 1d. At J :0.5, ht" \o/as again ~.dvjsed of h:i~

~7 r~ad lItem, h~ unclerstoQ~ theIR and ~igned th~m anu,

12 .lgil-in. I am satisfied that, at that point, he

14 und~rstood all o~ hSs rlg11t~ and waived them and

15 agreed to make a statement.

Fur the next ht,ur nnd approxim~t~ly

17 18 minutes, he engaged in a dIscussion with

~9 Welsh dealing sUbstantively with t.he facts and

zo circumstances of the case. At the end of that

2: period of time. Juliano commenced the taking of a

22 taped ~tateme~t.at 2:23, wlljell taped statem~nt 1s

:, ':'1' thl~ ferm before mE <1:' 5-10 and ~ 1, occupied the

..-.-

:5 se;l~cted portlon5 or that sldtement an~ I h~ve

~0NSThn:E S. KENT. C.S.R. - OprICIAL COCRt Rvr'nRTER
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] read the transcript of tIle statement.

At npproxjmate]y 3:54. the Gtatrment

3 endp.d. The defendaI\t was then transported to the

-1 the AtJaJltic CO\Hlty ~laj) where he was received

~ ~ometime betweeIl (:00 and '-30 on the mornln~ of

f, May 14th. Eight ho~rs or so ]at~r. around noon of

7 that day, he WdS seel} by a nurse. Ms. Carter. ot

n :~~ ;ustlce Facility. to whom he complained of

9 paie iI! his left ankle and of drug withdrawal.

~:'" ~,ut rlld o~,serve lnat his left ankle was swollcll.

13 and apparently painful to the touch as a result of

14 Nblc~ ~~le gave him certain medications with

1e re3~ect to that and arranged for him to see a

16 d~I(:~or. thin llaving been on Saturday. at noon on

17 Monday.

1 (, Orl Monday. the J 6th (If May, the

:? d~fend~nt was picked up at the county jail b~

20 Sheriff's Officer ValaSwearlnuen nnd another for

21 transportation here to this building (or what I

22 may 1n:er was a preliminary ar~ajynment on th~

:1 a~rest Wal":ant that ~as signed Saturday morning in

Muruatt·.

to tt:s :ourt W~G testit1ad as a few _ nutes. I

---------
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1 will indicate for the ~eco~d. because I am

sati5f~e~ !h~t I may takE' jUd1cl&1 notice of the

3 fact that the county jail ~s located about a mile

C or a mjle and a quarter down the ro?d. and that a

5 few minutes is right. w~th the emphasis on few.

~ In any ~vent. in the car, Van~w~arjngen driving

7 the van with the defendant in the back seat.

G tl~vlng read a newspap~r article, it was suggesl~d

9 tllat the d~fendant had been brought back on all

· "- .
Tht! defendant Indicat~~

thilt he hact Ut::-eh .tr'ickec1 ;'i.p :n South Carolina ;:1..:

then went on to make certain other statements that

are here sO~lUht to he admitted.

At no time during the period tllat he

wn~ i~ c~st~dy of the 10(:a1 offlccr~ ~!d tllP

defendant request the opportunity to confe~ w~t~

At no time when he was in the ru~tndy of

the lo~al officers -- and I say that meaning in

their custody in South Carolina. in betwep.n South

Carolina and ~argate. in Margate or on the way to

the county jail -- at no time did he at any ti e

re~~e3t cot to be Int~rvlewed. ~equest not to make

any sti.ltemcnts vr r~'i~lf ct tc.' ceas~ lIar ~n\J at';,"}

'itutemf~nt!i .

C0NSTANCE S. ~:~!IT. c.s.n. ~.Fl(;IAL COUR! R£rORTRR
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At tIle outset of the taking of the

tai'I(·tl !>tatcffil·nt. ;;t itPP1~o~:icl"1teJ.y 2: 2::. thp

3 defendant was again advised of his rights In the

.-: fl.:r:n that is p!'esented In S·-ll and $··]0 (a). \>ltlr:.::-('

~ ~is rights are read to him a~d where he indlcate~.

~ ann I fjnd. that he understood t~ose rights anu

7 agreed to waive the right to remain silent and tIle

n right Ilot to make &ny statement3 without th~

~ prese!:c~ of counselor without -- and the right to

j 4: LCl me eddr~~~ the J~gal consequcII~~_

~~ of al: of that in. at least initially, the rever3~

l 4 (Irder. 1'1] start with th~ stateme~t made 1n ttl~

" , car to VanSwearingen and the other Sheriff's

~ r. Officer Argellteri O~ May The Stf'ltp , .", -

17 obliged to establish beyond a reasonable doubt

:~ t!IQ\ th~ stDtement was lnade in knOWing and

11 voluntary waiver of the defendant's right to

20 rema~n sjlent. among others. As the State

21 concedes. and it 1s not disputed that. A. there

22 were no rights afrorde~ by VanSwear1ng~n; B. that

the statemp.nt was cuztooilal ir: rloltur~; hat i!1 to

and; C, that t~c Stdte ~onced~~ t~3~ it w~s the

----------
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result of interrogation.

2

position

The State geeks to buttr~ss it~

or to found its position on the theory

4 t~~t tIle record reflects that the defendant had

e been advised of his rigl~ts ~n at least, in th~

6 last three day~ prior to this, one, two, three,

four. five occasions that immediately come to

a mi~d. by the various officers on the 12th, 13th

~ and 14th of May. and that the defendant, as a

"JO mat!~r of !a~t, wa9 well aware of his rights ~y

he time !\e got :n~o ~h~t car on the 16th. a~~

~~ thut, therefor~. any statement that he did make.

1: even though it was in response to interrogation,

~~ WQS, in fact, voluntarily made in knowing wn1ver

15 of ttlose rights.

: c

.-

~ am not satia! i~d that t~at :1<:tt~ bCl~ll

established beyond a reasonable doubt and will

deny the State',s appllcatlol1 to adduce evidence of

:9 t~at ~tatement in its case in chief.

20 I am not suggesting that

"1 VdnSwearingen was improper but, in tact. I think

Z: Mr. Davis used tt,~ Horde, he was being a bit

I tllin~ it wac in ~ood faith, but I don't

t·ljn~:. that makes a (l.:~terlf:'n(:c.

25 a line b,}tween n good faith social conver~ation.

• ee:· ~TANCK S. ~EN~, C.S.I:. O~FICIAL CO'R! R!rORT!R
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1 hi, 110W are you doing. where did you get picked

2 up, whjetl js Whh1 I c~~ent~aJJy 1hink ha~pened

3 11ere, and where did you get picked up, meanin;

.1 ("itll<.-r tCI elj("~t S(llIlt: fc::.ct in response d:irpctJy to

5 that question, l)r wt~dt happ~ned here. which was,

onc~ again or not the first time. pulling the

7 finger out of the hole 1:1 the dike. The fact 1s

8 th~t r am satjsfjed that the statement was in

9 respollse to interrogatiQn, albeit a almost socl&l

I am s.)tl~fied. under the rationale

that statt'mcnt should flot be permitted to be

So the record Is clear as te all of

:L find.

Therc;:fC)J;'e, 1 t may nl::,t be u:1od .

~CS~TANCE S. KENT. C.S.R ... "FFICIAL COVHT R~PORT~R

qut!stion.

it cOI:ld be us~d ag~inst him and that he had a

tlle voluntariness, that it was not made -- and

his experience. that it was not made under those

bright line contemplated here was crossed and that

proffered in the State's case in chief.

nut.with~tandjng all of his bKckyround and a]l u~

~f \?l~ Hartl~~ d~ci5jon and others, that ~he

my f&ct f1ndjllg$, I am satjsf1ed. notwithstanding

circumstances in knowi~g waiver of the farot that

..,

1 3

~ ~

15

: (.

17

1 n

19

?n

2 1

22

o ,4 _

~~

25

•
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1 NI)w. backing up -- go back down to

3 Let's deal first with the statements. the

4 te~timony o~ ~h~ oral B~&tem~nts mad~ 1n the South

5 Carolina jail that afternoon between. say. two and

6 3:20, so~(~th1ng like that. Here again, this was

7 custodial, here aga1n, to be certain. it was as a

C r~su]t of jnterrogation and here I find, as live

~ indicated. that the defendant was afforded hl~

'" r~H:I:~· \'l!"::ich he Unclf'r3tood and which he knowjng.~·i

Halved.

th~' fact tllctt th~ offic~rE knew that he had

! don't think that ~n these facts that Is a

wjth counselor to afford this defendant the

Ita accepting as aproper statement of the law.

~DN"~nNCE s. KE~T. r.~.~. - OFVIDIAL COURT REPORTER

that, but let's just start t om that t3ctual

federal court W3S, indeed. for this purpose. his

fact that the woman that apparently appeared In

upportunity to do so before they interrogated

counsel and that they were required to consult

notwithstanding the nomin.!1 compliance with all

of the statements should be excluded by re~SOI\ of

'l'i,c: issue then prE:sent~d is wheth,..

at1p]jcahle p~o(:cdural requirements, the ~vjd~nc~

· "

1 3

1 4

1 r·

: 6
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1 p:-emise.

Onc~ tht, extr~djtj0n prc1cvsn was

: completed. it is hard to imagine that that

-. nttc1rncy has any degree of auth0rity Dr

5 responsihility in connection with the matter.

£ Indeed, once he left the federal courthouse, she

7 has no standing at that stage. In my opinion. to

~ cOlltinue to act on the defendant's behalf. that

9 the on:y matter in which she had any authority or

:~ ~e~i.onsibj)jty to act WR~ in cvnrlPction wittl th~

r~~e:~l ~~~~.!nt !cr unlawful flight to avoid

l~ pro~ecutjon. ~·::~_,-,.I was dil~poReu Cit by the

..

14

defendant's extradition waiver .

I'm. frankly, not particularly

15 ImpressRd with the analogy to State V5. Kenn~dy,

;f berc:.ll~(! the!.~ the defendant . .indeed. exercised his

17 rlg11t to coun&el and proceeded to make the

) S S1~: l~!nt:!l-:'~" thut ~[. nlp.d(~ a~ter 11aving cxercisE"d the

19 right. But here. I am satIsfied that he did not

20 have. in fact. counsel acting for and on his

~l behalf at the time these statements were made. and

:: ~rl any event. I have found. and do find again.

2-; that the stateme.~ts were voluntarily and knowin~_y

;~ mDd~ in waIver of hIe !'Ight ta s~~k court~~l. whIch

25 h·~ full well ulluerst:ood ~t tll&f> point.

. S. R. OFFIC:h~ COU~t R~rOUTER
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r am, therefore. satisfied that the

2 statf-'I"l{o>nt f'stabljshcrl -- that 1he stCitements :!lc.de

by the defendant to the local officers in South

Cernlina are admissible as a part of tile S~~tels

S case in chief.

~\lrning to th~ statempnts made jn

Margate. There are, as I understand it. two

8 points of issue with re5pect to the admissibility

of those statements. First. if. in fact. the

!n illitic:j or original ~taten\~ntti made in South

C~:'O:~;13 a~e to be excluded and; secondly, that

want to turn. so that the record Is coaplete. to •

volunta~ily given in that they were the result. in

yI 3m jatistled that ever. if.

L~t m~ dcaJ with those in that

First. I! ve already ruled that the

~CJDTASC~ S. CENT. C.~.R.

South Cdrollna. tIle statement~ tbere were not

tllC stateMents In~~~ in M~rgat~ were not

$110uld have waited until the next morning.

continuous custody all the day, and having had

sequence.

par1, in th~ dofendant's ~tatus as having tleen in

d!~poaitjon of that issup it 1 h~d made the

",:,')"';~te ruling.

statementc In Soutll Carolina are admissible.

':'.ittle sleep r.l.Jd bE:dltH lote at night. and they

! 2

: 3

H
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1 f.

17

1 r.
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1 admissible. the statement made in Margate would

2 be.

~ I reach thut conclusion for the

following reasons: First, befo~e they took any

~ Bt<lt(ments f!"om the def(·ndant. the local n~:j(;\.::,s

6 had had the opportunity to confer with the FBI and

7 knew of the fact and contents of the statements

e made by the defendant to the FBI; secondly, the

q statenH:Ollts made in Margate were made jn the ea)']y

mo~ning hour~i Iletween 1:00 and 4:00 a.m., some ~~n

::,',',.,.:_, c.. le] :...,:'vel·C:l) ~~llld!·(:d mi le~ !rom the t ir;:r: ;'1:-:(1

plac~ of the ol~9~nal statements in South Ca!"bl •.. ~

to them. In between. the dcfcndbnt was advj~ed

l' once and then again -- once at one o'clock and

~5 agfljn at 2:20 _.- of all of his rights, and in ~ach

:r. jn:..~:a::.:e he i(l1owlngly anc voluntarily waived those

17 riuhts.

: e J om Rat1sfied that to whatev~r

lS ~xtel:t it may be said that the original statemellt3

20 ~r~ not adMissible, albeit t~at they were

21 voluntary -- and they were -- there Is no legal or

2=' fc·c=tual C'onnectlon between those statements and

tile ones giv~n in Margat~. In ot~ler words, I a~

~~ factually and l~gally independent of those given
'-- ---l

OFFIe hL COURT RCPOhT~R
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111 South Carolina and tilat tlley may be considered

on their ow~ basis rather than wjt~1 reSklert ~o

3 being the fruit of the pCJisonous tree or become

j t~l1nted hy any impropriety regarding &ny South

5 Carolina statements.

The last issue turns on the

7 voluntariness and the circumstances of the taking

6 of the statements in Marg~t~. It is for that

9 reauon that t Ijsten~d to selected portions of the

1 :1 Ii (. 1 n S - ~ 0 (b). I de]iberat~]y se]~cte~ the

, ". ,.

l~~t port3uIl {)t the statements because I wan led ~Q

~~·cr what the Je~E!ndant 50\ltlded like after &n

. .' hou:- . 1 wasn't particularly concerned with the

~c sutlNtance of what he w~s caving, I waG 11st~njha

~s fa:' Ills tone of voice. I was listening for any

~5 cvjde~ce in tlis vQir~ uf eittler fal!U:1e ~:

17 [rust~ation or pressure or anxiety or distress or

18 ~~8~ntlment or anything of the kjnd that wo"~d

19 ~ugg~st to me that the statement.s we~e the product

20 of anything other than what is testified a~ b~jng

21 his de~ire to tell his story.

22 And . .1n thut regard -- by the wa~r.

:~ befor~ I make the specific findings in that --

25 vel4 Y good :"dec1. !·:r. TalaBt.!k. i~ you're going to

CONSTANCE S. KENT. C.S.H. O:;·FICI.I, rOtl:-'1' Rt:P!)RTSR
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use these -- but I would refer to a portion of

MR. TALASNIK,

4 it wil] make it any easier.

~y copy i~ numberpd if

5 '!'HE COURT: It may help. You rllight

6 as well give me that so that when I find it, I can

7 refer to it by the page number. It's the last

~ sentence on a particular page and what I'm just

~ doing is looking through the pag~s to find it.

i 0 He re.' .

LaFt SCI~tal:C~ on pag'! th~~e reads this

is _ .. after a ':~l.~ thy statement. thl! question

was: And when did tllis occur, about what montll~

Tll~S 15 whcn he's deeI' jn 1'115 background jn th~

relationship. Answer: This was -- this will be

two week~ be~ore sh~ took out the restrainjng

order. Quest jon: Okay. Answer: Okay.

And now what fo]lows goes for scver~)

minutes of statelnent by tile defendant -- on the

This is jrnl,nrtant to the

investigation. I mean, what I'm saying. I teel

I noted t~at sentence

bf!c."lUSe it is consistent, in my view, w1t:h what!

wh~':: 1 e perce!v~d to be his ':'Jlt:,~re:}t, ",'ant~d his

nWFICIAL CO~R1 R~ ORT~R
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1 story told his way. He wanted the police to

3 u~lJer what he describ~d as the motivatiollS lIe d~d

Whfi1 jt was he sain he did. I am ~atisfl~d ~~:~t

!:"' lle did 3~1 of that in the intere:3t ()f having tr.e:!'.

6 know of why and 110w and what he did.

7 In any event. the portions of the

n transcript tllat I listened to, w!ljch as I've said

9 are designed to come near the end of the inquiry,

-0 ":",,,,,,1 Nt' tl..,t n,,, ,;c',(c'nd"nl ""~ calm. hi"

r e $ p 0 I~ ~ C::. ,.; ~ T e. f 0 ~. t h ~ P a :r ~ s t hat I lis t e!1 ~ ~

... ~.n _ .. I unut'rs' ,,'1_.: the:re arf: portions of the

::ransc~ipt, alld I've seen them, where he was

:4 not -- but at th~ time that I ljst~ned. he was

15 calm, lIe wa5 rational. his thought process was

~7 th~ sound of his voice or in the words that I read

~n and Ijstencd 10. any pv1dcnc~ of II~ee~ur~.

:$ intc~nal or external. he did not exhibit, ~s r've

20 eai~, signs of fatjgue. djstress. pr~ssurc of any

2 : kind. I am satisfied that. althou~h it is true

22 that he c~uld have been tak~n d1rect:y to the

21 L·Ot.:!l~Y jail to be proccs!';~d. the n~xt morning

~a the ~nunty jail ~nd then th~ n~xt d~y tor the

COll"TI\NCE S. KENT, C.~'.". - OF'Fle!AI, COll!lt !lErO"::'Il!'.
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statement. <:::11 of ~:h,'"!t is t!'ll':. t~at doesn't

o, vjtjate ttle js~ue -- the find1rlg. ~at}l~r.
...
.... I~· •

3 st~t~ment that he did make at that time, under

5 voluntary and were the res~lt of the knowir.g al~d

6 vc,luntary wa~vcr of his r1ghts not to make any

7 statements or to answer any question~.

~lith !'('!:>l'cct to the ankle, I am

9 satisfied that as of noon on Saturday. he did hav~

" l.';'.luJem with his ~nkl~ attributabl£.' <J.ppc",re:it ~~..

~o ~ume ~r0c~du~e that 11e ~la~ UIldertaken some

mOi1~h~ befo:'''' 'i.,"" tbat was both('rln9 him.

apparently had had a cast on it which he removed

. ,- , ~urjng the period of his travels. And that is

15 cOlls1stent. I find. by the way, with a sta:ement

:~ m~rte in the transcript and that I did Ijst~n to

17 where he indicated that he hobbled back to the car

Je rjg~11 ~fter the shooting.

Be that as It me.yo I am satisfied

20 t}lat there wa5 a prol,lem with that ankle. t~~

21 nurse observed it and gave 111m somethIng for it,

~~ b\lt 1 ~m satlBfied that at n~ time during the

3' que5tloning that's ~he subje~~ or these

2S particular p ob:en or p~~n ~n his an~le thnt 1~
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1 any way would have had any impact or did llave «ny

", jjlVvr:t (I!I 1~le ·Jo.1l1nt"c~rincss of the statemp.ilt!;:> tb;::,~

3 he made or the waivers that he knowingly anc

: vnlnntari!y mL~o.

f application by the State for the admission and us~

7 111 the State's case in chief of the oral

~ st~t~roeIlts made by the defendant to the )OC6J

~ officers In South Carolina. of the oral statement;

;" :!l~l~n ju the Mc:rgotp ?olice D(!{lnr1.mE·!.lt bet~lec"1 r ..l(.

~n~ :~~e~ ~~ the mortling, and of tile contents ~!_~

. ".l. ,. fac;t Clf the t",:', ."' statement ~Rtwcen three ~nd ~ ., '-

..- in t}l~ mur11illg. -- 2:20 and 3:50. I think I said

J 4 between twel and three. All of those applications

3:.-e granted. The statements may be adduce~ by the

1(. Stat~.

:7 Other than with respect to exl,Jl,its,

:e do~s that flnisll us for the day, gentlemen, ~n~

:~, r.r~ we ready to open to the j~ry?

20 MR. TALASNIJ(: I believe that we are

21 !lni~hcd with the legal applications that I know

22 of alld prepared after a few minutes to aark

-.- ,

~~ mark~d, are we ready to open ~o the jury~

:'r~~TAN~E s. !:FN~. C.S.R. - OFF:: hI. COUR
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'lour HL:I10r.

MR. TALASNIY.: The State is ready,

Davis?

THE COURT:

~R. DAVIS:

Once we swear the~.

I'm ready. Judge.

Hr.

THE COURT: Okay. Gentlemen. we'll

tak~ a five rnjn\lte ree('su. Mr. Ta]asnik. you ~ay

have back these exhibits that I used in this

!.f'i.:ring. I have re-turnec1 all exhibits so far to

tile p~}·ties because they are all marked only for

I'd like to take whatever t~~l~ tl~

need this aftet .•o~n to mark any additional

exhibits, and I don't know, Mr. Davis. but if

there are any exhibits that can be stipulated into

evjdcr~c~. we ~an do that, too.

{Brief reocc::;;s.}

T!:E COURT: Mr. Ta)asnlk. we've got

5-1 through 12 marked and D-1 through four.

MR. TALA5NIK:

leather jacket.

$- 13 is a brow'l

(Exhibit 5-13 was marked for

identificatlan. ).

MR. TALASNIK: 5-14 1u a r.opy ot a

~~c~a! car form dated the 25th uf Apr:l, 19~e.

TllE COURT: 5-1'.

- -_._- -- _.. - -_._----
C0!:~ AKCE S. Ktr:T, c.s.n. - O!FICIAL COUftT RlroRt~~
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1 (Exhibit 5-:4 was marked for

3 MR. TALA5NIK: 5-15 are receipts from

4 the Pier ~ Motp) dnted April 25. 19~e. They itr't;>

5 two doc~ments stapled together.

TilE COURT: 5-15.

7 (Exhibi~ 5-15 was marked for

B jd~ntifi~ation.)

9 MR. TALA5NIK: Next, your HOllor, will

:e I ••~ il !':(,':-::"s of phot('yraphs.

THE "QURT: How many do you have?

1 2 20.

THE COURT: They will be marked 5-16

1 4 through 35. And what generally are they. Mr.

:5 Talasnik?

J 6 You!' Honor. th(' _ ..

~7 l~t's see, all -- the first 15 are of the scene,

19 apPl'oxi~ately the time and place of the -- or the

20 ~v~njng of the shooting, whjch wuuld be Apri)

21 25th, 1988.

22 TJ.e l~st ~1ve are pho.tlJg:raI,hs of

22. I'n, sorry. that would have been the f1~~st 16. t!1e

COK~TA~CE !~. K~t1T. c.s.n. - OF~I:IAL COURT RErOJfTR!:
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time, 15 of the scene and five at the autopsy.

7:14t'S the olo}1 q\le5t~Qn ! have.

That's poirl: one.

::: 1 m not going to tell

I'm afraid I don't

1 wa~ ~iunt ~hc !5r~t

that's cC'an::;~1'~

I don't intend to show

May I inquire whp.~~e~

Or com~erlt on them.

Okay.

The question is --

All right.

Let me indicate tll£t

..
J •

The jury can't oPt to ser

COURT:

MR. PRESTor;:

xn-. ':'ALi\SSJK:

MR. ':'ALASN~.K:

MR. TALA::lNIK:

MR. PRES~ON:

THE COURT:

MR. TALASNIK:

THE COURT:

7HE COURT:

."

, ... n OpeJilng,

Point two, with reSilcct to ~(Imlnentiny

,=once~r..

exhibits until they're received into evidence.

that respect?

exhibits will be exhibited to the jury during

wow-an w:th --

understand.

oI'enlngg by anyhody.

on thenl, wh~t, M]". Talaof,Jk, Is your jr,tention j~

we'll view tlle photos before open1ng statements?

.::.ny of tbp.m

:

2

0

-1

=
L

7

0

9

:i (l

, ,
• -
, :

~ ,· .
1 4

, <-
· r:·

1 7

1 r:

: s

;'0

2 1

22

'0, "

2~

:::i

O:~:TArr~E S. J:r~T. C.~.P.
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! TIlE COURT, End of subject.

M;'. ':'ALASNIK: All right.

.~ (Exllibits F-16 through P-35 were

THE caUR':': M:-. Pre!'iton?

Sometirne5 it take~ meMR. PRESTON:

awhile to focus in on a reaction here. 'rhe

S problem is not just the opcni~g statements. but

9 1.he p!'oblem i~ the jU~y seeing or knowing of thr

~. ~c e!ld :'~1~~ it)adlcissible~ and: guess ~h~ real

]2 bot~om ]jne is ~:__ t we have a chance to get yor

!~o~l)r's ruling before the jury knows ot the

:~ e~jstptlCP 'It any of these photographs.

! 5 THE COURT: Well, wIlen you lo~k at

:r. tl'":c ph{\togr-:;.;.hs. Mr. ?restl,,'lTl -- II'If;:' ju~t lccl~",":l

~~ at l6 through 30, and I -- again. you knew a lot

more about this case thau I do. r .10": I t ~E'E.'

.: anyt~i~~ in 16 through 30 that ought to require my

20 intervention at this poj~t.

2 ! MR. PRESTON: Judge, froll my

22 rPI:ol1ection of the discovery, there may not be "

23 pl'oblom, but we haven't s~en what Mr. Talasnik is

. '\ l' 1 ~t ~ ~ <. ,. 1 n g •

25 THT: r:O~1R'!:

C~UST~NC! S. I:EI:~, .S.R. - OFFICIAL C ~Rr RErOR~ER
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~ process o! examining them now.

",.

3 ..Tudge.

4

MR. PRESTUN,

THE COURT:

Th&t's all J ~sk fo~.

5 ~~. 7alasllik. what's 361

MR. TALASNIK, i'.ll right. 3£ would

7 he a certified copy of the domestic violence

e re~training oruer and orjyjnal complaint.

THE COURT: Final or temporary?

· ,. ~R. TAI,ASN!}:: T~~t.· one is the

t~~~~~a:~ ~11d one is the final.

1 2

, .
• 0

T~::. :OUH'l':

5-3£ ~or identification.

T~lose will be marke~ P"'

(Exlljbit 5-36 was marked for

15 identification.)

1 f :-1R. TALASNI¥.: NeKt. yo~r Hunor,

17 would be a certified copy of indictment

:r BG-0~··on34R.

, .· , THE COURT, What's thul?

20 MR. TALASNIK: W~dch 1u the

21 aggravated assault indictment.

22 TilE COURT, What's the indictment

23 number. please7

, ,· .

THE CO!J!l'!' , That'n the agqravated
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...
assault?

Yes, your Honor .

THE COfJRT: 5-37 for identific3tion.

(Exhjbit S-37 was marked for

G idelltificatio~.}

f. THE COURT: 38?

7 MR. TALASNIK: Is a manila envelope

S ro~tajnjng seven smaller manila env~lopcs and

labled ballistics with a date. 4/26/80. They ar_

(Exhil)it S-~8 was marked for

(E~hibit 5-39 was marked for

Next. your Honor,

NCJ:t, your Honor.

5-19.

Next?

5-36.

TIlE COURT:

MR. TALA5NIK:

THE COURT:

identification. )

~=~er that was referred to in dn carli~~ exhibit.

wnuld he t\-IQ itl!ms that we're taken from the samf"

would be a two page ballistics report from

identlfication. )

S01g~nnt John HanTligan dated A~lr!l 26th, 1900.

J 2

J 3

J •
; 5

J f

1 7

, 8•

-• -
20

2 J

" 2,

~ -..
0 .~

:5

...
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1 3nd t!\e ether !s the parJ:ing identitication pe=~~t

? tJeJongins; to t~c victjm. 810;.'j<'1 S.i:nc.ncl1j.

The reason I'm offering them togeth~r

4 is that they were both remov~d from the same

5 lOI~at:ion.

THE COURT: Well. the pArking pprmit

7 will be marked S-40. What was the Ivcation from

n whic:h th~y were removed?

9 MR. TALASNIl:: The victim's clothing.

: C"

~O?y cf w}lat otllerwis~ ap~e~:'s as 5-36 taken from

. -.. ~ MR. TALASNIK: That's correct. Y0ur

:< HonGI'.

15 (Exhibits $-40 and 5-41 wpre ~arkerl

lC !o= ideIltif cation.)

l 7 MR. TALASNI I:: Np.xt. your H~nor, i~ a

lR g~ay envelope addressed to a ~r. Rick Simonelll.

20

21 t;'nvt>lope?

TilE COURT:

THE COURT:

That'!) 5-42,

Is there anything in the

22 MH. TALASNIK: Yes. your Honor.

23 tller~'5 an overdue notice.

-... THF COURT:

~.-----

{EKll~bit 3-42 was marked ror

----_.- ------------'
e(1 STANCE S. KEnT, C.S.l: ... O~S:~:hL COURT R£POkTEk
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1 ideutification.)

~1R. TALA:'NIK: Nt:>:·:t, YOI1~ ;Iono:, ;5 r,

3 trip tick~t that has Fairmont Hotels on it and

5 ::e~~ipts.

6 THE COURT: ~ates?

7 t-!R. TALASNTl:: October 1988, November

r. 1~ -- November 8th through November :lth. J980.

9 THE COURT: November of 188?

. ,.-,.

. .
~R. TALASNI}(:

.. ,< , Let me look again .

J 2 No. I'm sorry, .~.~ '01. ~(Ivembor 8th throug~

1 4 THE COURT: 5-43.

:r, (Exhibit 5-43 was marked tor

:c jde!ltifjcatI~rl.)

17 THE COURT: Anyth.i!lg else?

MR. TALAf.NIK: This Is out ~f ardel',

:] your Honor, but this i~ the original of the

20 assault complaint dated ~arch 16th, 13r.a.

THE COURT: That underlying the

MR. TALA5NII:: Yer:, yoar Hon,,)"'.

THE COUP~: 5-44. Wh~t's the data on

~ .... ..) .



MR. TALASNIK, March :'6. 198£.

1 G:

2 THE COURT: r.harging h~m with

3 ass~ulting he:'?

YC:U, Y~\lr lIonor.

(Extliblt 5-44 was

6 id~ntlfication.)

marked for

7

G 5-900015.

MR. TALASNIK: The summons numbpr is

9 THE r:OURT: Okay.

MR. TALASNIK,

dete:·mi~e. ycur Honor, t:hat. a10>:.g with th ..

matters mnrl~f'd f~_ ~dentificatlun during the

various Miranda hearings and the Sands hearing,

Wll)lld constitute the exhibits.

':'HE COUR'!': All right.

If I ('orne up with

others between now and Monday, I'll advise the

~()~\rt and dcfpnse counsel and eet them marked.

THE COURT, Have you gotten them all

back except tor the pictureH?

MR. DAVIS:

THE COURT,

We have one here. Judge.

Before you leave today,

Mr. TalaGnlk 5hou!d have all of his exhibits. I'm

'.:", t.~ •.'~I~T1~: f,ny hf'<:C\~lSC uc>thiay j~ in t.'''.!,l('n ..:\:

yet.
'--- .. -.J



162

oti!cr than tIle ~our you've already got marked.

~hat YC1u'd ljkf' to hnv(~ ma:k()t1 :10\'1:'

3 MR. DAVIS: No. Judge.

THE COURT: Okay. Now. Mr. Pr~~:: 011,

~ 112ve yeu 11ad a chance to look through 16 through

f. 35?

7 MR. PRESTON: ! have. Judge. and I

",. inform the Court that at this time we believe that

9 there are prol)lems w1th a couple of the autopsy

10 ~hctographs and that we think that -- we request e

!\.'~" r: !;I.'a:''i::-Ig.

T~!~ ;- ::URT:

. ,
,; o' MR. PRESTON: ~h~ photographs t!lat

:~ are mdrke~ 5-34 and S-33 are the ones.

J !' T~:S COURT: Put them face down rjght

j 7

here.

35.

Now, there a~e three others. 31. 32, anQ

A:'e ~'11'.:: sng£;est!:lg ~o me thi;t, subje~t to

:e pJ'ope!' allth,~ntic~t~on tind relevance. that they

20

21

22

23

MR. DAVIS:

THE COURT:

be a Rule 4 type issue?

~'H . :-:.:',.Vl~ .

T::E CC::!t: .

~.: I' . :'l,~ V: S

That's correct, Judge.

So you percei"e these to

!h~ ~wn you have here?

':.' Co'!-' •

CONSTANCE S. KENT, C.S.R ... OrrIC:A~ COUR~ RE~OR:EP
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State wants to proceed

3 MR. TA~ASNIK: ~~ell. ye~. Y0\:l

.j Although it's my understanding that &]1 we

5 were doing is marking these items fo~

t id~ntjfj(:~t1cln. ttlat the time to deal with whethvr

? they are admissible into evldence and whether t~l~¥

fl can be shown to the jury is af ter ther~ has hp.I.7:!1

9 testimony about them so that tile Cou~t can make a

~~lOill dc:'ng ~n ~ vacuum based '.1 !:

• 0· .
13

m... ,
~IR. PRESTON, We're not talking about

:4 the substbnt~vc materjal, we're talking aLol~t

: 5 THE COURT, He concede~. subje=t to

: 6 Hj~

a:-gument is. I assume

P~( t~res, any of them

I have not seen the

! 2~SU~le the nrgume~t is

~9 1:hut they are sufficiently graphic so that under

20 Rule 4 to create undu~ risk of prejudice which

outweighs their probative value. That ls, as I

22 unc1nrstand :it, the position he'!~ taking, is that

- .' (;Ol'r~:: t?

o •· .
.~ " -~e~e may bp oth~r pllotographs that wlll

_______________________~_J
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1 5ubstalltiate or be suitable for Mr. Talasnik's

3 tllat these particular photograph~. or he may be

.t! abJe to snitiJhJy pr:'n~ ~~je evic1(:!tce in a djffer~~t

way to overCOlne that problem.

6 THE COURT, I don't know that

7 suitably is the standa=d.

8 MR. PRESTON, S~itahle to him. Ie

~ ~u~ it that way.

'!'HE COGR:":

th~ tll=~e to which this objection has not beezl

~~V(· tllree that I self-censored, since I had --

I also

~lhut el~f: do

Bring me. pleasp,

Okay.

I have the three to

That's our only concern

I certalcly don't want ~JTHE COUR'!,

MR. TALASNIK,

MR. PRESTON,

is to say, 5-31. 32 and 35.

tho!:;(' purticular photogr~lphG until your P.llnv·.~ he:!

the thr~e for which the issue is not raised: th~t

CONfoTANCE S. KEN~. C.S.R. - OFFICIA~ COUR~ REPORTSR

wr.ich objections have not been raised.

we Ileed to discuss?

h·.~ ~ ~lla~ce to mak~ a thol'ough ruling on tbem.

ri911t now, Judge. Is that the jury not be aware ot

: -..
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which sumG ~p our posit:on and that is there is an

jm~llem~nt ~riv~n through th(l wound. It jt was

3 just tIle WOUllds, probably. and there were not

4 oth~r att~ndant featu~cs to lh~ photograph, thet

~ might be a totally differen~ story.

f· I Cdn surmise what the relevance

7 would be, but I suggest that that belnq done

a through the picture displayed in that mann~r. is ~

... l~ttle revolting and would certaInly be a proble~

, r ~l"lr thp. jury. if ttl£' doctf)!"

12 tht'l'~ are Cf!rtci..!ll...i:' other ways of proving wh~;t ~.,~

13 Talasnlk wishes to prove. I just think that

]4 tl!at's a little repu}sive to me.

·.· .. THE: COURT: Well. okay. I unQerstand

th~ prlncipli', hn~jng ~xamined the pictures. ••

, -
• I have examined all five of them. r I nl not sure at

~n ttli~ point thnt my level or your level. or anybody

~9 else's particular level of what constitutes

70 repUlsive ~s th~ appropriate standard. The two

2: pictures in question are graphic. bloody and in

77 co}o~ 8n~ e~hjhit the nature a~d location of the

22 wounc!;.

a proper Rule 4 evaluation. principally becaust! !

o •

..·.

". , j:J nl..' t

. -
• ---J
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don't yet know the extent of their relevance. I

2 C~Il, ~s en jndjvidual human be~ng. mak(! Rom~ tYi·e

3 of guesstimate as to their capacity for prejudice

4 becnusc they arc bloody and grnphit:. Ellt that's

5 net the I don't have to decide whether ~hey

6 have a capacity for prejudice, I have to dccid~

7 whether they have a capacity for undue prejudice

A ttlSt s\lbstanti~lly outwclg11s any probative value.

~ My problem r:ght now is I have no context 1n whi~h

-0 the extent that the pictu~~s ~:-c

~.? tWtl of a s~q"P .(~ that wer~ taken in the autop~~

~2 tr.ey may be properly the SUbject of appropriate

]~ ft,undation questions to establish what they arc

:5 and what they generically purport to repre~ent.

:6 Wh~thcr they may be echibited to the jury; that is

:7 to say, whether they may be admitted into

:C evidp.nce, or whp.th~r dE:tailed·tp.~.;tlmony nbclut w~:Qt:

:~ thc~- purport to show may be offered, is a SUbject

20 that I will address when I have a context in which

21 to alldress it.

72 Unti1 ! address it -- wP-l1. they

••. , . that's

CONSTAnCF S. ~:FNT. ~.~.R. - OFFICIAL COURT REPORTER
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elicited till we discus$ it dgain .

N~. PRES'l'ON: We will atteMpt tv 5~~

~ if there's a resolution that can be amicably

4 wo~krd out with Mr. Talasnik.

5 ~P.E COURT: I encourage

6 that. but I will. if I have to, make t:he ruli:lgs

on those two pictures when I have to and when 1

can. 1 will need to kraow. Mr. Ta]~snik, obviously

9 b~fo~e I do so, why. or what is the particul&=

·., . !"t Jr.-vance: i:1 tht.... c:.:-.!~C tC,J t~at whiGh j:. d(!;>~r:'.~'d

That's a terrific way to end th~

me, some thirlg~ Ql~ not ., ,
.' -
·,.~

tho::;e :\-10 :i.:'~~l:-e:·S. ~()rne t~ic~s a~e evident t~

1 4 iifternoon. Anything else that I need tu know?

: 5 Well. I appreciate everything. You

: r:. t:t...!:I1. )em'--:f1 havp. done a hjghly prl.fe(;slonal ann

:7 excellent job in getting this matter ready to

: ;1 !>tart. We w111 start jt on Monday at 9:30 and tIC

19 will start it with the swearing 1n of the ~ury and

20 wjth the opening remarks by me, followiny whi~h I

Z: will invite you to make ·your opening remarks to

27 th~ jury an~ you May present your first witn~s~,

2: M~. Tdla~nik.

· , Mr. Preston, j t'!:' lo'Y unl1~ stanc'jjZ:;i

t!.~t you'll be preSel\t In tha~ :~ca~lon ~llrou~ho~~

5. KENt. C.S.R. - OPF1CJAL ~CURT REl'O~T~R
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1GB

1 this pllilSC of the trial?

• !·:R. PRE5':'ON:

THE COURT: Okay. "The record will

S info~~ally. almost daily. with ~espect to ~ome o~

6 the more jntcrestjng aspects of the ~rohlcms

1 relating to the instructions to be given at the

8 end of the p~na)ty phase. ~f W~ get there, We

9 will take the appropriate opportunity when we need

:n ...'

12 tel rf'~o)vr~ the ......... ~omf~ pojr:1. \:)nt there has be '.'

13 ongoing info~mal dialogue. and coun~el and the

~4 Cnnrt haup ~xchanged 'informal points of view Wjtll

15 citatiOllS and arguments,

: f MR. f'RESTON: Judge. 1 have: .~- or

17 will h~ve tomorrow, suitable period of time to

t tr.ere w~s an additional item that the Court had o~

~n rOllgh draft that the Court had pr~pnred.

21 THE COURT: Yes and no, I have. and

27 you ~~n 9 t before yOll leave thJs afternoon. mr

:1 late~t vers!f)n of th~ pena:ty pha~e ve~~lct

-', "

:5 find in it 4~~ --

C(lN~~Anc~ S, rr'T. C,S ...
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MR. PRESTON,

TH1! COURT:

169

Do not reflect ou~

!)o not ref~~c~ .1.:l.y

T~e only ch~ng(' fron 1he

~ onea yo~ hav~ ar~ -- there's a word I'm trying to

thj:\k of t~chnique or _. there's no substnllce

7 tc t~e changes.

MR. PRESTON, Styli~Uc.

? THE COURT, Tha~k you~ that's ve~1

1 n T!!er~'s ~r'l~e stylistic ch~nges that won'

fu:t~~r t!!~ 1i~cussion very far. You should

~~ Ger1ainly -- ~~~ ~hat I think aLout it. s:op L~

13 :'11 give you copies of that before I go. It's

14 not vpry dlfflc\\lt. The m~jn subs~antjve arp&

:5 which i~ in the issue of aggravating but no

~~ mjt~gating factors, I h~ven't made a:l.Y t~~t~ra]

~7 challge~ yet because r haven't figured out what to

takt· of! tIle last vFr~ion that you h~ve. which , ~...
~~' not necessarily the last version you will get.

All right. Well! be i~ recess.

2: (Wher.eupon the proceedings

2~ ft<ljourncd.)

_________. ---J

:.S.R.
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PRO C E E DIN G S

THE COURT: Gentlemen, good morning.

Anything needs my attention?

IIR. PRESTON: Before opening

statements, I have an application to

make. As a result of a pretrial

discussion that we had last week, several

aspect of this case came together in a

new light over the weekend.

THE COURT: That's the theory of

pretrial proceedings, IIr. Preston.

IIR. PRESTON: And I take this first

opportunity that I have to raise this

matter.

Early on in the case we made a

motion to bar the death penalty and the

constitutionality penalty of the case

based on arbitrary and capricious acts of

the prosecutor. That motion was heard,

the Court denied it. As part of that

motion, there was also a State versu.

Smith aspect in the sense that we

compared this case to a number of other

capital cases or death eligible cases and

that aspect was also included in your
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1

2

3

4

5

6

7

8

9
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19
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21
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23

24

25
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Honor's ruling. I believe.

At this particular point. there is

another added factor tha~ has come

together and I wish to renew that motion,

specifically addreBBing this additional

factor and would aBk your Bonor not only

to consider this factor, but also aB it

falls in and applieB to and combineB with

the very State versus Smith comparisons

we brought up earlier.

The situation is Bimply this. The

proffer of fact that we were prepared to

make and the legal argument is aB

follows:

This case was indicted for murder

rather than for manBlaughter or

aggravated manBlaughter, given all of itB

factB aB your Bonor haB partially Been BO

far and will see in the trial. It waB

alBo Berved a notice of aggravating

factorB and, in effect, the prosecuter's

decision along thiB line elected to Beek

an indictment for murder rather than for

any other manBlaughter counts. It

elected to serve a notice of aggravating
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factors and its selection was made

towards one end, to make this a death

case.

What we have, however, is a

situation in which the prosecutor has

provided us in discovery and has made

numerous statements that Mr. Highlander

has threatened the prosecutor of this

county, has made threats against various

members of his staff on a number of

occasions, and we are prepared to set

this in a evidentuary hearing which we

would request, and in light of all thae,

comparing the case as it is, we suggest

to the Court that its status as a death

case is questionable as best, that the

prosecutor's decision is suspect fo~

improper factors, to say the very least,

and that in a situation like this, we

would have expected during the normal

case, I think both the Court and the

defense counsel would have expected that

this matter would have been handled by

the attorney general'. office as a

neutral party.



name.

MR. PRESTON. The question also

comes up why there were no chsrges filed

against Mr. Cha.bers. d.spite all

were some questions asked in prior

proceedings concerning Mr. Chambers

driving a car.

THE COURT: Is that his name?

MR. PRESTON: His knowledge of

certain events.

sorry.

MR. PRESTON: And the presence of

the gun and the knowledge of the presence

of the gun.

THE COURT. I know who you are

talking about. I just didn't know hi~

Not that I know of.

I believe that there

I never knew the name.THE COURT:

THE COURT:

MR. PRESTON:

6

It was not and the question is why

wasn't it?

I turn now to.a witness in this

case. Mr. Chambers. Your Honor has

already heard certain facts concerning

Mr. Chambers' involvement in this· case.

1

2

3

4

5

6

7

8

9
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1

2

3

4

5

7

indications that Hr. Chambers certainly

might stand to be charged.

Our pretrial conferences raised that

issue as to whether Mr. Chambers should

have a lawyer before he answers any

6 questions. That particular point drove

7 home forcefully to me just the situation

8 that Mr. Chambers is in. But again,

9

10

further reflection drove home the

situation that the prosecutor's office is

11 not charging him. Why at this point we

12

13

have no notice and I see no evidence of a

grant of immunity to Mr. Chambers for his

14 testimony? But if Mr. Chambers were to

,
r

15

16

17

18

19

20

21

22

23

24

25

be granted immunity, that immunity would

have to come from the attorney general's

office, the very person to whom this case

was not assigned, given the conflicting

situations that I raised earlier in my

statement.

All of this seems to the defens~ at

this time to put the prosecution of this

case on a very questionable footing, that

a number of decisions have been .ade by

the prosecutor's office that are highly
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unusual, to say the very least. They

involve purely discretionary calls and

yet they exist in a situation that I

suggest is tainted with the self-interest

of the prosecutor's office.

Now, I have no 9,-"ounds, no

information, nothing on which to believe

that Mr. Talasnik in this case has taken

information that I have is, I would

believe, is that it is hoped by the

prosecutor's office that Mr. Talasnik is

far enough removed to deflect any

criticism.

THE COURT: Removed from what?

IIR. PRESTON: From the

decision-making process. It seems that

any decision as to -- any discretionary

decision in this case as to major steps,

major charging factors was not Mr.

Talasnik's bailiwick, was referred from

of these discretionary

As a matter of fact, the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

part in any

decisions.

the prosecutor's office,

is here trying the case.

shield --

but IIr. TalAsnik

He is the
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it?

situation we are in.

THE COURT. Okay.

MR. TALASNIr;: Yes, your Honor.

MR. PRESTON: The question your

Honor may also look at it is despite the

titles, sometimes we don't have all of

the authority on our own, discretionary

of names before assistant prosecutor.

He's in the management of the

prosecutor's office, is he not?

MR. PRESTON: He is, Judge, and the

question that I think your Honor may

fairly --

THE COURT: Deputy First, is that

He carries a whole lot

Or the Court.

But that is the

THE COURT:

authority that those titles might seem to

convey and in major steps, approvals are

always sought higher up. This is

probably more true of the prosecutor's

office and the attorney general's office

as it may be from the public defender's

office.

THE COURT.

MR. PRESTON:

1

2

3

4

S

6

7

8

9

10

11

12

13

14

1 S

16

17

18

19

20
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22

23

24

2S
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1 MR. PRESTON:

10

We would ask that the

2 Court hear our motion and receive our

3 proofs at a Rule 8 hearing. I can -- if

4

5

6

7

the Court would not allow us a Rule 8

hearing, I am prepared to assemble our

proffers at least in some written form

and would wish to do that.

8 TBE COURT: Mr. Talasnik, do you

9

10

desire to be heard?

MR. TALASNIII:: Your Honor, perhaps

11

12

13

14

15

16

rather than simply address the

application, if the Court has any

questions the Court wishes to address to

me or if the Court does not, I am

prepared to just briefly address the

application.

17 THE COURT. You may address it.

18 MR. TALASNIII:: Very well, your

19 Bonor. Your Honor heard hi. months ago

20

21

22

23

24

on various challenges to the indict.ent,

to the application of the death penalty,

to this matter based on various

constitutional grounds which included a

challenge dealing with proportionality

25 •
and how -- and whether there was ny
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11

evidence of an abusive discretion by the

prosecutor's office. There has been no

new evidence that has been supplied to

the defense that should authorize a

renewal of that application today.

The discovery materials which have

been in the hands of the defense for

close to a year now includes the fact

that in one of the interviews granted by

the defendant to the FBI, that he -- that

the defendant allegedly issued some

dissatisfaction with prosecutability and

in die ate dan in ten t to h arm Mr. Blit z ... , d

some satisfaction that at least he was

able to get out of the State of New

Jersey without being arrested by Mr.

Blitz.

So there is nothing really new there

and no other evidence has co.e to light

regarding any threats against any other

members of the local prosecutor's of~ic.

or law enforcement agency that has

touched upon this inv~stigation. Nor is

there any really new evidence with

respect to IIr. Cha.bers' statu.; a sworn



Does Mr. Chamber have
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trans -- transcript of a sworn statement

appeared in discovery very early on

detailing Mr. Chambers' involvement. The

fact that Mr. Chambers has not been

charged nor has been granted any specific

immunity has been kn~wn to the defense

for some time and so there is really

nothing new there that could not have

been earlier addressed.

THE COURT: Is there any agreement

of any type. formal or informal. with Mr.

Chambers and your office?

MR. TALASNIl: At this point there

is not. your Honor.

THE COURT:

counsel?

MR. TALASNIl: Be does not have

counsel. He is subpoenaed as a witness

and he has been advised that your Bonar

will intend to address him as to his

rights and whether he seeks to have

counsel.

THE COURT: The record will reflect

a discussion we must have had off the

record last week in which I indicated to



1

2

3

4

5

13

all counsel that if Mr. Chambers was

going to be called to testify that I

would want to be satisfied before he

testified before the jury that he

understood whatever his rights to remain

6 silent might be. I, at this point, don't

7 know what they are. But it strikes me

8

9

10

11

12

13

14

just on the basis of the limited things

that I know, which appear of record in

this matter, that the issue is obviously

ripe for discussion and that he will not

be called to testify before the jury

until I'm satisfied as to the

ramifications.

15 MR. TALASNIK: I understand that and

16 that has been explained to Mr. Chambers.

17 THE COURT: Okay.

18 MR. TALASNI)I;, Additionally, there

19

20

21

22

23

24

.
25

was never any challenges to the

appropriateness of the grand jury

presentment as to vhether there vas ~ny

improper evidence presented or any

improper influence visited upon the grand

jurors at the time they made their

decision to charge in the count,
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principal count of the indictment,

knowing and purposeful murder by the

defendant's own conduct nor has there

been any sort of McGreary challenges

addressing the basis of the evidence to

support the two aggravating factors that

are named in the complaint.

Under those circumstances, I fail to

see how anything new has been presented

that should cause this Court to

reconsider motions that your Honor has

already heard and denied.

THE COURT: All right.

MR. PRESTON: If I may, there is one

thing the prosecutor mentioned about

nothing new, that I would say that one of

the proffers we are prepared to make is

that one of the assistant prosecutors,

who was involved in a prior matter, was

given protective guards as a result of

Mr. Highlander's arrest and that has coae

to our attention in the aeantiae.

Now, I just offer that for the

record and that ia one of the .attera

that we would proffer.
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THE COURT: My recollection, Mr.

Preston, is that I denied the motion the

last time as it was unlikely without

prejudice •. Isn't that what I said?

MR. PRESTON: Yes, that's correct,

Judge. There were several aspects to the

motion. One was a general challenge and

one was a specific challenge, the Smith

aspect, State versus Smith aspect, and we

raised this in connection with the State

versus Smith, not as a general challenge

to the statute, but as a challenge to

this specific prosecution.

THE COURT: Didn't I say that I

believe it was untimely until there was a

sentence that would implicate the

provisions of the statute?

MR. PRESTON: You did, Judge, and

that is why I also mentioned the

discretion in this case not only involves

the aspects of the prosecution which

elevates murder to capital .urder, but

also involves a discretion to charge

.urder as opposed to aggravated assaule

and deals specifically with the penalty
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phase. In that respect, even given your

Honor's ruling, I would have to raise

this issue now.

THE COORT: I Btill think it is

untimely and the motion is diBmissed

without prejudice. I will entertairt it

in the event of a final judgement that

implicateB any of it. When I entertain

it, it will be on notice with a formal

and complete proffer by the defense aE to

what it iB I am expected to addreBB

factually.

Anyth1ng elBe?

Mr. Davis.

MR. DAVIS: YeB, your Honor. I

would move for BequeBtration order

pertaining to all witneBBeB.

THE COORT: Mr. T'alaBnik?

MR. TALASNII: I have no objection

to the application and would requeBt that

it be reciprocal and applied to ·defense

witneBseB aB well, subject to one

application that I would .ak~ for an

exception and I viII .ake that

application nov.
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One of the subpoenaed State's

witnesses in this matter is John

Simonelli, who is the father of the

expected that John Simonelli will testify

as a State's witness in the guilty phase

of the trial.

upon the completion of Mr. Simonelli's

testimony, that he be permitted to remain

in the courtroom to observe the balance

of the trial. I have explained to Hr.

Simonelli that in making this

application, he must understand that the

State gives up the right to recall ~r.

Simonelli for any reason in either phase

or in any phase of the trial.

Mr. Simonelli al.o under.tand. that

.hould the Court grant the applic.ti~n

and in any event, whether he i. pres.nt

or not, that he would be foreclo •• d froa

any conver.ation of any .ub.tantiv.

nature with any of the witn ••••• who h.v.

deceased Gloria Simonelli. It is

First phase of the

First phase?

The State's application is that

MR. TALASNIK:

THE COORT:

trial.
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been subpoenaed by the State or by the

defense.

The sea r e un u s.u ale ire u ms tan c e s •

The father of the deceased wants to see

witness who has been sequestered has

testified and is not going to be

recalled, the sequestration does not

apply to such a witness any way.

MR. TALASNIK: I had a certain

amount of timidity in making that

assumption. Therefore, I make the

application before the Court.

THE COORT: It is my understanding

that the thrust of the sequestration is

to preclude any witness from being in the

courtroom and listening to any testimony

before that witness has testified or

testified fUlly. Further, that the t~rms

of the sequestration order preclude such

a person from discu.ssing the. substance of

any testimony that person offers with any

person before the testi.ony is concluded.

THE COORT: I don't understand your

aI understand that afterapplication.
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witnesses in the matter are sequestered

in accordance with that.

MR. TALASNIK: The only other

question I have is merely a matter of

logistics. The State's witnesses as ~hey

arrived are being kept in the basement

offices of the court building. There is

apparently no longer a phone up here that

permits us to call down to have the

witnesses brought up. I would request

that your Honor grant just a couple

minute recess between the close of

opening statements and the n~cessity rf

calling the first witness so that the

first couple of witnesses could be

brought upstairs.

THE COURT, Well, as a practical

That is my own understanding of the

sequestration order.

Do you have a different

understanding?

MR. TALASNIK: Well, that would

satisfy us.

MR. DAVIS: No.

1
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25

THE COURT: It is so ordered. All



th ey?

MR. TALASNIJ(, Tvo photographs, one

each of the victim Gloria Simonelli.

THE COURT. Tvo photographs of her?

MR. TALASNIJ(, Yes.

TBE COURT. Okay. Let.e .ee the ••

'Photographs vere marked apparentiy

20

matter, it will happen that way anyway.

There is a phone here, which if needed we

could use, it is right here, but given

that I am going to make instructions to

the jury before your opening statements,

I suspect that ve will probably be caking

the morning recess about then anyway. I

don't think it is a problem this morning.

MR. TALASNIJ(, Very well, your

Bonor. The State has no other

applications. Bovever, as I indicated to

the Court on Thursday, I made every

effort to have exhibits marked for

identification. I neglected two. I have

shown them to defense counsel and I have

two other items to be marked for

identification.

•

1

2
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21

22

23

24

25

TBE COURT. S-45 and S-46. What are
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by Judge Previti as 1 and 2. One will be

marked 5-45 and the other as 5-46.

(Above-described photographs marked

Exhibit Nos. 5-45 and 5-46 for

identification)

THE COURT: Anyt~ing further?

MR. TALASNIK: Nothing, your Honor.

THE COURT: Mr. Davis?

MR. DAVIS: Nothing, your Honor.

THE COURT: Ladies and gentlemen,

the trial is about to start. For those

of you who will be attending with any

regularity, I do wish to inform you of

the general courtroom etiquette. Your

attendance as members of the public is

permitted and welcomed and you are free

to be here for any or all of the

proceedings in the matter. There are,

however, certain basic requirements upon

which I will insist and with respect to

which I will tolerate no variation.

During the period of time that the jury

is in the courtroom, but in any event

when the court is in session, there is to

be no conversation. At no tiae whether
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the jury is in the courtroom or not is

there to be any reaction visible or

audible by any member of the audience

with respect to anything that takes

place.

By reaction, I mean either comment

or facial expression or nodding or

shaking the head or any other visible or

audible reaction to anything that is said

or done.

Lastly, there is to be no entering

or leaving the courtroom when the jury is

doing so and you should keep in mind that

generally after the jury recesses, there

is usually a few more minutes or some

time when the Court is still in session.

You will be notified, of course, when the

Court is not in session and at that time

you are free to enter and leave when you

see fit.

Anything further?

MR. TALASNIK, No.

MR. DAVIS: No.

TRE COURT, Sheriff •

•
(Jury enter. the courtrooal



1

2

3

4

23

(Jury sworn)

THE COURT: Ladies and gentlemen,

good morning.

Let me first tell you about this

5 courtroom. It will usually be too cold

6 first thing in the mOlning and too hot

7 last thing in the afternoon. During the

8

9

course of the day we ebb and flow back

and forth, so you can sort of get used to

10 that kind of notion. If any of you are a

11

12

little chilly now, just wait until this

afternoon and it will get a little

13 better. Hopefully during most of the day

14

15

16

17

18

we are about where we need to be.

I want to take a couple of minutes

this morning to share with you some of

the information that you didn't get to

see or hear last week when you first got

19 her e. We usually have a film, about a

20

21

22

23

24

25

20-minute film in which my predessesor

stars and in that film the jury panel is

generally given some basic information

about the condu'ct of t.he trials that we

do here in this courthouse.

•I want to touch base with most of
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that detail now briefly for you to give

you a general overview of some of the

words and some of the concepts y~u will

see and hear during the course of this

trial. Then I will discuss very briefly

with you something of wLat this case is

about from a legal point of view. That

is to say, to describe for you in a

little bit of detail what the charges in

this case are. When I have completed

that process, I will invite counsel to

speak with you and you will hear from the

prosecutor and defense counsel with

respect to what this case is about and

what they anticipate you are going to be

hearing during the course of this trial.

That's our immediate agenda after

which we will turn to the business of

hearing testimony.

Let me start by reminding you that

our procedure, the trial of a criminal

case starts with a document that ia known

as an indictment. An indictment is not

any proof or evidence of guilt of a

person. An indictment ia a for.al legal
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word for a charge or group of charges

brought against somebody by a grand jury.

The grand jury wiLl typically hear

evidence suggesting that somebody has

committed a crime and what that crime is.

If the grand jury is satisfied that

there is sufficient evidence to charge

the person, they return an 1ndictment.

An indictment informs the defendant and

it informs the judge who will be trying

the case and it informs the jury of

12 exactly what the charges are. And in a

13

14

15

16

17

18

19

20

21

22
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few minutes I will discuss the content of

this indictment with you.

You should keep in mind that under

our system, when a person is charged or

indicted for a crime, our law provides

that that person is presumed to be

innocent until proven guilty of the

charges in the indictment, some of them

or all of them, and that that proof must

be beyond a reasonble doubt, a term I

will explain during the course of the

trial for you.

•The burden of proving .o•• body'.



1 guilt is on the State. A defendant is

26

2

3

.
never obliged to prove his innocence.

The State has the burden of proof in a

4 ca se. It starts with the State and it

5

6

continues with the State throughout the

entire trial of the case and even into

7 your deliberations. Unless after your

8

9

10

11

12

13

14

review of all of the evidence you are

satisfied that the defendant has been

proven guilty beyond a reasonble doubt,

he is presumed to be innocent.

During the course in the life of a

crindnal case, it starts with the.

indictment and then eventually gets to

15 trial as we are here today. In between

16

17

18

19

20

the time of the indictment and the time

of the trial, there are a number of what

are called pretrial procedures.

Essentially what that involves is the

exchange of information between the State

21 and the defendant. Those of you who ate

22

23

24

familiar with television shows Perry

Mason or even some of the more recent

ones have perhaps some view of how the

•

25 process works • Unfortunately, taleviaion
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and the movies empbasize drama and not

necessarily accuracy. The notion of the

surprise witness that walks into the

courtroom unbeknownst to anyone and drops

a name or makes a confession on the stand

is terrific television, but not real

1 if e.

In real life, before the trial

starts, the lawyers have exchanged a

great deal of information and essentially

they know who the witnesses are going to

be and essentially they know by and large

what it is that the witnesses are going

to say. During the course of the trial,

you may hear reference to some of that

exchange of information. It is called by

a number of names, the most common of

which is discovery.

In the course of the discovery

process, the State supplies the defendant

with a copy of police reports or copies

of statements or photographs or other

exhibits and the defense will

occasionally provide copies of si.ilar

material to the State.
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During the course of the trial, you

may see witnesses examined or

cross-examined on .the basis of 80me of

this material. I tell it to you now

simply so you will understand what that

kind of material is if tOU see it

referred to during the course of the

trial.

The commencement of the trial, vhich

we will see thiB morning Btarts with what

are called opening BtatementB. In the

opening Btatements by the attorneyB, you

will hear an outline of what they expect

you will see and hear during the course

of the trial with reBpect to evidence.

You mUBt keep in mind aB you liBten to

the remarkB by the attorneyB, they are

going to tell you what they think the

evidence will be. ObvioUBly, the

attorneyB in thiB caBe are not witneBBeB,

they are not going to be testifYing under

oath, they vere not present when any of

the eventB in the trial happ.ned and,

therefore, of cours., you can't bas. your

verdict in the case on anything that the
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lawyers tell you the evidence will be.

Their remarks are helpful because

they will give you a road map or overview

of what it is you will hear so you will

have some understanding of what you

should hear and why you are going to hear

7 it. But you must keep in mind at all

8

9

10

11

12

13

14

15

16

17

18

19

20

21

times throughout the entire trial of the

case, and you will hear me say this many

times, that your verdict in the case must

be based solely and exclusively on the

testimony that you see and hear in the

courtroom from the witnesses and upon

your examination of any exhibits or

documents or photographs or other

evidence that I admit into evidence

during the course of the trial.

After opening statements are made by

the attorneys, the State then has the

obligation of presenting its proof or its

evidence in connection with the charge~

22 in the indictment. In order to do that,

23 the State will be calling witne •••• to

24 te.tify. When a witne •• i. call.d, the

2S witn••• will be placed under oath and
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will be asked questions by the

prosecutor. This is called direct

examination. Durin~ the course of direct

examination, the prosecutor will elicit

or obtain from the witness evidence that

the prosecutor wishes the jury to hear.

When the prosecutor has completed the

direct examination of any witness, the

defense has the right to cross-examine

that witness; that is, to ask questions,

additional questions of that witness

again for the purpose of drawing certain

facts to the jury's attention.

When the examination of that witness

has been completed by direct and by cross

and by any follow-up -- generally after

cross-examination the prosecutor has a

right to follow up and then the defense

19 has a right to follow up when both

•

20

21

22

23

24

25

sides have completed the questioning of

that witness, the witness is excused and

the next witness is called and the same

process follows wit_ respect to each.
witness.

During the COUrS8 of the examination
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of any witness, th~re may come and there

will come opportunities that I will have

to make legal decisions, whether a

question is proper, whether certain kinds

of evidence may be presented to you.

Some of these issues we have already

resolved in advance. That's what we were

doing last week after we excused you on

Wednesday. Some of them we will not be

able to resolve until they actually

happen, in part because we don't know

what they will be in advance and because

partly they won't be timely until they

come up.

Sometimes I will be able to resolve

chose questions immediately as we go

along. Somebody will ask a question, the

other side will object, I will rule on

the objection, you wi~l hear the whole

thing and we will proceed. I will either

sustain the objection, meaning the

question can't be asked or can't be

answered or I will overrule the objection

meaning the question was okay and the

witness can answer it •

.
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You should understand you are to

attach no significance, don't try to keep

score for who is ahead on objections.

Both sides have not only the right but

the obligation to make objections from

time to time. Sometimec I will sustain

their objections and sometimes I will

overrule them. It makes no difference as

to whether they have a right to do it.

You should not attach any significance

either to the frequency of any objection

or to the results.

Sometimes the nature of the

objection will require me to ask a couple

of questions of the lawyers or to have

~hem make some comments to me in support

of what their position is on that

objection.

For the most part, when that

happens, I will ask the lawyers to come

over here to the side of the bench and ~e

will have a whispered conversation that

theoretically you don't hear and if we do

it right, you won't hear it.

'There are a couple of reasons we'do

.
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that. In the first place, it is likely

to be sufficiently short, usually less

than a minute, so to have you go out of

the courtroom and wait and then come back

in is an unnecessary imposition on you.

We can dispose of it quickly right here.

But I don't want you to think that that

pr~cess is designed to keep secrets from

you. The fact is that, for example, in

articulating the reason why an objection

should be made or should be overruled one

way or the other, frequently to

articulate that destorys the purpose of

the objection. Perhaps the lawyer feels

there is something improper about that

question, but if he articulates in front

of you what his objection is, his concern

would be rendered moot because you will

hear what his problem is to begin with or

some other reason. The purpose is not to

keep secrets, but a matter that I have to

make a legal decision that doesn't

directly involve your decision and

ability to decide the facta.

Keep in Mind that during the entire
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34

trial, your role and mine are very

2 separate. We work t0gether, you and I,

3- but we each have our own distinct

4 responsibility. My responsibility durin9

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

the course of the trial is to decide all

of the le9al questions, to decide what is

proper evidence and what is not, to make

sure that the trial is conducted in

accordance with the law and in accordance

with our rules.

At the end of the trial, I will

explain the law that applies to this case

to you and you will have an obli9ation,

as I will explain it at that time, to

accept that law and to apply it in this

case, whether you choose to a9ree with it

or not.

Your role on the other hand is to

decide this case and decide what the

facts are and to decide amon9 other

thin9S who you believe and what's

22 important. Nothin9 that I say at any

23

24

25

time durin9 the trial startin9 ri9ht now

should in any way be interpreted by you
.

as interferin9 with your
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responsibilities. In other words, you

can't interfere with my authority and I

can't interfere with yours. We each have

very separate areas of responsibility.

So, anyway, back to that, that's

what you call the side bar conference.

On occasion when we can do it quickly,

they will ask to come up or I will invite

them and we will have a whispered

conversation, as a result of which I will

make some rUling and the trial will then

proceed. If I can't do it real quickly

while we are standing there and if I

can't do it in 30 seconds or a minute or

so when they are here in a whispered

conversation, I may need to excuse you

for a couple of minutes. Maybe we need

some lengthy argument. Maybe I need to

hear some testimony about the question so

I can decide whether you can hear any

testimony about the question. When th~t

happens, I viII ask you to be excused.

That will be a brief r~cess and ve will

try to do that as fev ti •• s as possible,

but whenever it has to happen, it has to
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happen.

Keep in mind that the best plans of

lawyers and judges often get loused up by

turns in a case that we can't anticipate.

One of the most interesting aspects

in being involved in trials is that it is

not all cut and dried, that there are

frequently things that come up that you

9 do not anticipate. It sometimes makes it

10

11

12

13

a little annoying when it louses up tbe

schedule, but it does make on occasion

for a more interesting trial.

So that is what that process is

14 about. When you are excused, again,

15 please don't think we are trying to keep

16 secrets. It is my responsibility to see

17

18

19

20

21

22

23

24

25

to it that not only that you know

everything that you need to know, but

also that you don't hear anything that

would be improper for you to hear.

That's essentially the kind of role thet

I am playing.

Now, during the cours. of the trial

you will s •• a numb.r of exhibits, .any

of them we have already marked, so we
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have saved some time with respect to that

and when you see an exhibit that is

marked S-32 or D-4 or whatever it is,

that's because we took some time last

week to get all of the exhibits or most

of the exhibits marked ~lready.

Some of the witnesses will be shown

partiCUlar exhibits, whether they are

documents or reports or statements or

photographs or whatever, and they may

give testimony from some of those

12 exhibits. At certain points during the

13

14

trial, one lawyer or the other will ask

me to admit certain exhibits .into

15 evidence. And some of the exhibits will,

16 in fact, be admitted into evidence. When

17

18

19

an exhibit is admitted into evidence, it

means that it is something specific that

the jury will be able to see and touch at

20 the end of the case. You will have all

•

21

22

23

24

25

of the exhibits during the course of tho

trial that are admitted into evidence

sent into the jury room with you at the

end of the case for your exa.ination •
•

And during the course of the trial, if an
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exhibit is admitted into evidence, it may

be appropriate to have you examine it

right then and there and we will pause Ln

the trial for that purpose.

You should keep in mind that not all

exhibits you will see during the course

of the trial referred to by the witnesses

will necessarily be admitted into

evidence. Some will and some will not.

Those that are not have been decided by

the lawyers or by me as not appropriate

for you to consider or not necessary for

you to consider, even though you haye

heard some evidence about them during the

course of the trial.

During the trial, I vill let you

know on a daily basis exactly vhat

exhibits have been received into evidence

and that therefore you may expect to see

at the end of the case.

After the State has completed its

presentation of evidence in the form of

calling vitnesses and introducing

vhatever exhibits they .ay choo.e or seek

to introduce, the defendant then ha. the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

IS

16

17

18

19

20

21

22

23

24

25

39

opportunity to present any evidence that

he chooses to present.

You should keep in mind, as I

mentioned to.you earlier, that a

defendant never is obligated to prove

anything or to prove innocence. The

State has the entire burden of proof in a

case. But a defendant has the right, if

he chooses, to present any evidence to

you in the form of witnesses or exhibits,

the same as the State, that he thinks are

appropriate to do. So after the State

has completed its presentation of

evidence, the defendant has the

opportunity, if he chooses to, to present

any evidence and it is presented the same

way. The defendant calls certain

witnesses, he by direct examination

presents certain testimony to you, after

which the State has the opportunity to

cross-examine those witnesses and the

process is exactly the same except in

review.

At the end of the presentation of

all of the witnessBs in the case and at
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the end of the introduction of all of the

exhibits or documents that may be

introduced into evidence, i~ is then time

for what are called final statements or

closing arguments by the lawyers. At

that time, the lawyers will speak to you

again and they will suggest to you what

they think you should decide about the

case. What you should decide as being

the important evidence, what you should

decide as being the believable evidence,

the conclusions that you should draw on

the basis of what you have heard. You

must, of course, keep in mind that that

part of the trial, as I will remind you

then, that again the remarks by the

lawyers that you will hear at that tlme

are helpful because thej will help you to

shape your own thinking, but you can't

allow what the lawyers think necessarily

to be what you think. You must make your

own decisions on the basis of what you

recall the evidence to be.

After the lawyers have completed

their closing arguments to you and given
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you suggestions about the conclusions

they think you should draw, I will then

make a final statement to you that

explains the law that governs the

particular charges that will be submitted

to you for your decision.

I will outline with specificity

exactly what charges are present in the

case at that time and exactly what

guestions you will have to answer and

exactly what principles of law will

govern your deliberations.

Keep in mind now, as I will tell you

then, that at no time will r seek to tell

you how to decide the case. That is not

~y authority nor is it my responsibility

or my intention.

After I have presented to you the

final statement of the law, it will then

be your responsibility to deliberate on

the case and I will give you detailed

instructions about that at the time.

One comment I will make to you now,

and it is frankly the one if any of you

were wondering I was trying to think of
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the other day, I told you I would think

about it after you left and about five

minutes later I did and it is this. As

you already know, there are 16 of you

here this morning. Hopefully, obviously,

each of the 16 of you will be able to be

present during all day, every day until

the trial is done. The trial, however,

will complete with 12 jurors to

deliberate. We select 16 jurors at the

outset, all of whom participate in the

entire trial to prevent against any

unforeseen d~Bdster or emergency,

somebody gets sick, somebody has an

emergent problem or something of that

nature, during the course of a trial, it

may become necessary, even if ve don't

vant to do it, we may have to excuse one

or more of you. In order to guarantee ve

finish with 12, ve start vith 16. If, at

the end of the trial, vhen it i. ti.e to

deliberate ve have more than 12 juror.

here, whether ve hav~ 13, 14, 15 or 16,

ve will at that ti.e .elect any

alternate., whether there would be one,
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two, three or four alternates, depending

on how many people are here.

That selection is done by lot; that

is, your names are put in the wheel and

the names of the alternates are selected

out. We do not know in advance and you

do not know in advance who the alternates

will be. It therefore is imperative,

obviously, that each of you assume that

you will be, in fact, one of the jurors

who will deliberate in the case and

therefore you must each day pay careful

attention to ~verything so that when you

are winding up deliberating or not, you

are prepared to do so and we will not, as

I have said, select the alternates until

the very end of the case. It is the last

thing we do before we send the matter in

to you.

Just a couple of words about your

general responsibilities as a jury during

the course of the trial. I have

mentioned to you that your role is to

decide this case, to decide what

happened, to decide what the fact. are,
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to decide what the important evidence is

and to decide what you believe.

Let me give you, if I may, a couple

of general guidelines with respect to

that because you don't need in making

those decisions no greater powers an no

greater knowledge than your ability as I

told you last week to be patient and to

listen, to apply your common sense and to

apply your every day experiences as

citizens and as people. You will be

listening to a number of different

witnesses.

One of the principles, if not the

principle responsibility that you will

have, is to listen to those witnesses, to

watch them as they testify, to decide

which witnesses you believe or which part

of the testimony of which witness you

believe and which you do not, to decide

which of the testimony you think is

important and helps you to reach a

decision and which of the testimony you

feel is relatively unimportant and

doesn't assist you very much or at all.
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In that regard, you should pay

careful attention not only to what the

witnesses say, but to how they say it.

You may watch their demeanor or their

behavior as they testify. Many times you

can get a lot from how somebody appe~Is

or how they act as much as by what they

say. You should give some consideration

to whether what they say makes sense.

Did it sound believeable? Does it have

the ring of truth about it? For any

witnesses that tell you that they saw

something or ~hat they heard something,

did they have the opportunity to see it

or hear it? Were they where they said

they were, were they close enough to see

what they say they said or hear what th~y

say they heard? Did they have the

opportunity to make the observations thst

they say that they made? Does any

witne s in the case have anything to galn

or to lose from any testimony? Is there

an interest, in other wo~ds? Doe, any

witness in the case have a stake in yoyr

believing or not believing their
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choose to.

r will explain later how you deal

with the testimony of a witness that you

think is deliberately lying to you, but

you should give consideration to whe her

you think any ~itness is deliberately

lying with the intention of decEiving.

You might, after you have heard all

of the testimony, think that a witness

said something that you find isn't true.

That still leaves you the opportunity to

decide that tncy were lying or that they

were mistaken, perhaps their recollection

is faUlty or perhaps because most of

these events occurred about a year ago,

they don't recall it quite accurately.

You may assess, if you choose to, your

view of a witness' ability to recall.

All of these kinds of things are

central to the jury function and are the

principle techniques and the principle

responsibilities that you as a jury will

use in evaluating the evidence in thia

case.
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In just a moment, I am going to

outline for you the particular charges

that are contained in this indictment.

Each of those charges is composed of what

we call elements or key phrases or key

concepts. Each criminal charge in 0 r

law is composed of a couple of different

parts, each of which part or element the

State must prove in order to prove a

defendant guilty of that charge. Some of

those elements or things that the State

must prove have to do with what someone

did. Some of those elements have to do

with what was in the person's mind when

he did it. That latter category is

generally called a mental state.

In other words, for the criminal

charges that you will hear in this case

or at least for some of them, the State

will first have to prove what someone did

and, second, have to prove the mental

state with which he did it. Generally

.peaking, what I mean when I say mental

state, the two words you will hear most

frequently, although there are otbers you
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will hear, are what we call purposely or

purposeful conduct and knowing conduct.

Purpose and knowledge. Purpose and

knowledg~ are mental states. Conditions

of the mind. Obviously we don't have a

machine that enables us to look into

somebody's mind, particularly in the

past, to decide exactly what their mental

state was at a particular time.

What someone's mental state was at a

particular time is generally inferable or

generally you can conclude something

about it from an examination of all of

the circumstances that exist at the time

someone does whatever it is said to have

o.one. In general, we call this a form of

circumstantial evidence. That is to say,

from the surrounding circumstances of

what you see, you can sometimes draw

certain conclusions about what someone

intend~d or what they knew. Sometimes

mental state can be proved by direct

evidence. Somebody viII say soaething

specifically. I intend to aake a noi •••

And I just aade a noise.
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Well, there are a lot of different

reasons why I wanted to make that noise,

but you just heard some direct testimony

4 I was going to do it intentionly. I

5

6

might have done something that would have

allowed you to conclude I did it

7 intentionally. It depends. Again,

,
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mental states for the most part are

required to be proved or most easily able

to be proved by circumstantial evidence

or proof of the surrounding circumstances

from which you can draw conclusions.

So, therefore, it becomes necessary

for you to pay careful attention, as you

listen to the evidence, to all of the

su.rrounding circumstances because, as you

will hear in just a moment, among the

other things you will have to decide is

if the defendant did certain things at a

time and place, if he did them at all,

did he do them purposely or did he do

them knowin~ly or did he do them with

Bome other mental state?

Now, very briefly, while I •• on the
•

Bubject, and I will give yow .ore
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language and more detail later,

essentially what the law means by

purposely means what someone intends to

do, a conscious object to cause a

specific action or to cause a specific

result of that action. With purpose,

with intention generally have the same

general overall meanings.

Knowingly is different from

purposely in the sense that knowingly

requires that the State prove that a

certain conduct was taken when the

defendant wa$ aware of what he was doing

and aware of the consequences of his

actions, even if he didn't specifically

or purposely intend that specific action

or that specific consequence. So there

is a slight hut important difference

between the concept of doing soaething

purposely and doing something knowingly.

I will discuss that concept again with

you on several occasions during the

course of the trial.

Okay. With that general background

of the process of our cri.inal trial, let
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me turn briefly to outline for you the

elements of the various charges that are

contained in this indictment. I do that

again not because I am going to discuss

the specifics of the case with you -

frankly, I don't know mU0h more about the

details of the case as you do and I will

learn as you learn, but what my purpose

is in outlining the elements of these

charges is so you can understand the

kinds of things that the State is going

to have to prove to your satisfaction

beyond a reasonble doubt in order to

prove any of the charges contained in

this indictment. I am going to describe,

cherefore, what the law requires to be

proved in order to establish these

particular charges. I will do that in ~

general way now and my purpose is so you

will understand as you hear some of the

evidence why it is being presented to

you.

At the end of the trial, I witl

present to you in somewhat more detail

and possibly in a bit of a different way
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which resulted in her death.

conduct cause the death of Gloria

other and the Stat~ in this ca8e makes it

the specific elements again, so you

And in that

They would have toin the alternative.

should listen carefully now and keep them

is the charge of murder.

The first charge in the ihdictment

Now, very briefly let me explain to

forgetting them.

in m~nd, but at the end of the trial I

will emphasize all of them again to you

have already explained to you what in

general purposely or knowingly mean8.

serious bodily injury to Gloria Simonelli

knowingly by his own conduct inflict

so you won't have to worry about

prove he purposely did it ar knowingly

or knowingly do certain things of which I

did purposely or knowingly by his own

charge it is charged that this d~fendant

The first term is that he did purposely

Simonelli or that he did purposely or

The State would have to prove one or the

you what those terms in general aean.
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did it.

Second, they wo~ld have to prove he

acted by his own conduct. In this

regard, what the law has in mind by that

is, that it was this defendant whose own

individual conduct was tbe direct and the

immediate cause of the death of Gloria

Simonelli and that he actively and

directly participated in her death. So

that is the second element there that he

purposely or knowingly caused the death

by his own conduct.

Third, of course, that he did cause

the death; that is, as a result of his

conduct, whatever it was, she was caused

to die and there has to be therefore in

your mind a satisfaction that what he did

caused her death. That is one definition

of murder. That he purposely or

knowingly caused her death.

There is a second definition of

murder, wh~ch is different -- and if you

were satisfied about ~he evidence in this

case you could tind only one or the other

-- and a second definition ot aur4er t.
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the purposeful or knowing causing of

serious bodily injury to somebody which

results in their death. Serious bodily

injury is defined in the law as a bodily

injury which creates a substantial risk

of death or which causes serious or

permanent injury or disfigurement. How

is this definition of murder different

from the other?

I will discuss that in detail for

you at the end of the case. It is enough

that you understand now at the beginning

that the essential difference is whether

he intended to cause death or whether he

intended to cause serious bodily injury

and that serious bodily injury later

resulted in death. So the~e are two

either one is legally murder. It makes ~

difference, as I will describe later,

which you find, but you should keep in

mind that there is that distinction,

whether he purposely or knowingly caused

death OT whether he pu,po.ely or

knowingly caused serious bodily jury a. a

result of which she died and it has to do



does have some consequence.

Those are the elements in general of

the charge of murder. And, again, it is

the State's obligation to prove each of

those elements to you beyond a reasonable

doubt.

The second charge contained in the

indictment is called possession of a

weapon for unlawful purposes. In this

charge, the defendant is said to have

knowingly possessed a weapon, in this

case a handgun or firearm, with a purpose

to use it unlawfully against the person

of Gloria Simonelli. Here there are four

elements to this charge that the State

must prove.

First, that there was a firearm,

second, that the defendant possessed it,

meaning that he had it, and, third, that

he possessed it knowingly, .eaning he

knew he had it and he knew that it was.

firearm, and, fourth, that at the ti.e

and under the circumstances that he
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with what his mental

murder in both cases,
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state was. It is

but the difference
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knowingly possessed the firearm, it was

his purpose or his conscious object to

use that firearm against the person of

Gloria Simonelli. Those are the four

elements of that charge that the State

would have to prove to your satisfactlon

beyond a reasonb1e doubt.

By the way, as you hear me describe

these charges, you will see that some of

the elements of the various charges tencl

to overlap.

Some of the elements I have just

described you will hear again in another

charge in just a moment. The reason for

that is that the law acknowledges that

~~e action or one series of actions by a

person may constitute a violation of more

than one law. When that happens, an

indictment will frequently charge several

different violations arising out of the

same incident.

As the jury, it is your obligation

to listen to the evidence about each of

the charge. and at the end of the ca ••

you will have to decide each charge
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separately. That is to say, you should

decide the evidence as to each charge as

if that charge were the only charge in

the case. You may reach the same

decision about all of the charges, you

may find a defendant guilty or not g~ll.ty

about all the charges, you may find him

not guilty of some and guilty of others.

Depends how you view the specific

evidence with respect to the elements of

each charge.

The next charge in the indictment is

what we call criminal contempt. And in

this charge, the defendant is alleged to

have -- excuse me just a moment

purposely or knowingly violated the

provisions of a judicial order entered by

another judge. In that respect, the

State will have to prove that in

connection with some matter, there was an

order of some court. The State will have

to prove to your satisfaction what the

terms or provisions of that order .were.

The State will have to prove to your

satisfaction in all ca.e. beyond a
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purposeful or knowing and unlawful

killing of soaebody else, causing the

death of so.ebody els. or the atte.pt to

alleged to have purposely attempted the

murder of Patrick Sullivan.

Now, I have already described murder

for you in connection with the first

reasonble doubt that the defendant knew

of that order and knew what it was he was

supposed to do or not to do and then,

lastly, tbe State will have to prove that

he did purposely or knowingly violate the

terms of that order.

So, again, there are four elements

about it and knew what it contained and

what he was supposed to do or not do and.

lastly, that he purposely or knowingly

violated the provisions of that order.

That is called contempt of court or

criminal contempt and that's what that

charges.

The next charge is called attempted

"urder is the

There was an order, he knew

In this charge, the defendant ismurder.

to that.

charge in the indictment.
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definition that in your every day life

-- well, for that purpose, the murder is

the causing of the killing of somebody

else.

An attempted murder, attempt in the

law is defined as purposely doing

something which you know to be a

substantial step that is designed to lead

you have to know there are two important

legal concepts to make an action a legal

attempt.

First, that whatever the action is,

it is a substantial step towards the

commission of a certain crime, in this

case the crime of murder and, second,

that when the defendant took that action,

it was his purpose or his intention to

cause that result and in this case the

c'rime of murder.

Here the State will have to prov,

three things.

That's what an

The important part is

An attempt is an

It also has a common sense

to a certain result.

you understand.

attempt, is a try.

attempt is.
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serious risk of death or a risk of

did was a substantial step toward the

No. I, that the defendant did

The next charge is what we call

Again,

The elements of this

The difference here is that

Those are the elements then of

something; No.2, that the thing that he

important way.

The definition of attempt is the

murder of somebody named Patrick

Sullivan; and, third, that when he did

murder Patrick Sullivan, in this count

Sullivan.

instead of alleging that he attempted to

object to cause the murder of Patrick

that, it was his purpose or his cons ious

the charge of attempted murder.

to cause serious bodily injury to Patrick

Sullivan. This is sort of similar to the

to inflict serious bodily injury.

definition of bodily injury that causes a

attempted murder, but different in an

the def,endant is charged with attempting

aggravated assault.

same thing.

charge are that the defendant attempted

serious ~odily injury having the
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serious permanent injury or

disfigurement.

The next charge in the indictment is

again very similar to the last one, but

different in slight but important ways.

This charge is that the defendant

attempted to cause bodily injury to

Patrick Sullivan with a deadly weapon.

In this case, they allege a handgun.

Bere they allege that he had a handgun

and that he knew he had it.

Second, that in some fashion he used

that handgun in an attempt to cause

bodily.injury to Patrick Sullivan.

Bodily injury, as you might imagine, has

a somewhat different definition than

17 serious bodily injury. Serious bodily

18

19

20

21

22

injury, as I already described, is injury

that creates a serious risk of death or

permanent injury or disfigurement.

Bodily injury is any injury to one's

body, whether it Causes no .ark or leaves

23 no permanent damage. Bodily injury Can

,

24

25

be a bruise, a cut, can b. any injury to
•

the person of soaebody els••
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For all of those reasons, with the

definitions of bodily injury and serious

bodily fnjury, that's why you may be

hearing some evidence in this case that

relates to that.

The last charge in the indictment

again deals with the handgun and this

charge is that the defendant did

knowingly possess a handgun without

having first obtained a permit to carry

the handgun.

In New Jersey, in general, in order

to carry a handgun on the street or abouc

one's person, the law requir~s the

possession of a permit to do that. This

defendant is cbarged with an offense

therefore that has the following

elements:

First, that he had a handgun I

second, that he knew he had it and he

knew what it waSI and, third, that at tne

time he knew he had it and wae carrying

it, he did not h«ve a permit required by

law to carry that handgun. Thoae are the

alemente of that charga th&t the State
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will be obliged to prove.

That, then, in general, in an

overview Bort of way iB what the elementB

of the chargeB contained in thiB

indictment are. I Bhould inform you that

it iB pOBBible during thiB trial, aB in

any trial, of tl,eBe kindB of chargeB that

before the trial iB over and I finally

Bpeak to you at the end of the caBe and

inform you Bpecifically about the exact

legal queBtionB you will have to anBwer,

it iB pOBsible that Bome of the charges

may tend to change Bhape Blightly. If

that happenB, I will explain to you at

the end of the caBe exactly the ch~rgeB

that you have before you and exactly what

thingB the State mUBt prove.

What I have done now iB given you an

overview so you will underBtand Bome of

the concepts and some of what evidence

you are going to hear.

The last comment I want to make

before I turn the matter over to MrT

Talasnik and to Mr. Davis bas to do wlth

all of our discussions of laat week tbat
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each of you participated here in this

courtroom. As you already know,

depending upon the results that you reach

in terms of what if any of these charges

you find the defendant guilty of, there

is the possibility that this jury will

also be involvej in determining the

appropriate and fitting penalty to be

imposed.

I am not going to discuss that now

with you in any detail. I will not

discuss i~ now with you at all except to

tell you this one most important concept

and that's why I saved it until last. We

have, as you already know, discussed this

and we mayor may not discuss it again,

but it is your sworn obligation at this

point to put out of your minds completely

any question at this point with respect

to the issues involving a penalty. Your

sole and exclusive responsibility in this

trial and in this part of this trial is

to listen to the evidence and to decide

according to the standard that I have

just outlined and give to you at the end
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that, if we get to it, for the time that

we would get to it.

invite Mr. Talasnik and then Mr. Davis to

present to you from their respective

points of view their remarks as to what

they expect that you will hear during th,

course of the evidence in this case.

Court, Mr. Davis, Mr. Preston, ladies and

gentlemen.

A few years back, they passed a law

in New Jersey that was intended to

protect victims of do.e.tic violence.

Onder the procedure. of th~. law called

of the case whether the State has proved

any or all of these oharges to your

satisfaction beyond a reasonble doubt.

In other words, your focus from this

moment on should be solely and

exclusively on the guilt or innocencO of

the defendant as to these charges and you

should give no consideration at this

point to any issues respecting the

You should leave

May it please the

Wich that, then, I will

MR. TALASNIl:

Okay.

questions of penalty.
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simply the Domestic Violence Act, someone

who was victimized by a husband or a

live-in boyfriend could go immediately to

the family court and get pretty much

immediately an order, an order that

directed that the abusing boyfriend or

husband leave the premisis that the two

had shared.

And in those cases where the victim

also brought criminal charges such as

assault against the abusing party, there

were also provisions for an additional

court order that would insulate the

victim during the time it would take for

the criminal charges to come to a court

li~e this, a superior court, cri.inal

division. An order that would specify

that during this waiting period, before

the criminal charges could be heard, that

the abuser could not contact the victim,

could not harass the victim or her

family, could not in any way interfere

with the victi.'s decision to follow

through on the criminal charg.s.

Now, it is a syst •• that works fine
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provided that the abuser named in the

court order is willing to comply with the

terms of that order. But to some abusers

that decision will not be made. Some

abusers will make the decision that they

are somehow above the law. Some will

make the decision that no family court

jUdge, no piece of paper, no victimized

young lady is going to interfere with

their lives by telling them what they can

do and what they can't do. And for those

people, the court order that was intended

to protect and insulate the victim

literally becomes more worthless than the

paper that it is written on.

In March of 1988, a young Margate

woman by the name of Gloria Simonelli

sought refuge under the provisions of

this Domestic Violence Act. After an

incident that occurred in the early

morning hours of the 16th of March 1988,

she sought and obtained the kind of court

order that I discussed. She got an ordew

that said that the live-in boyfriend who

had abused her, Richard Lee HighlandEr,
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had to leave the residence that the two

had shared in Margate. And because

Gloria Simonelli wanted to do more,

because she determined that she would

also file criminal charges against Mr.

Highlander charging him with assault.

with terroristic threats and with

unlawful criminal restraints, she went

further and got the additional protection

of a family court domestic violence order

that said that while waiting for the

criminal charges to come to this court,

that Richard nighlander was ordered to

stay away from her, to have fiO contact

with her, to not harass her, threaten her

or abuse her in any way so that she would

be protected and insulated while waiting

to come to superior court to testify in

the criminal charges that she had

brought.

But Richard Highlander made the

decision that he would not comply with

this order. Richard Highlander made the

decision that he was so.ehow above the

law. He decided that no f •• ily court
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judge, no piece of paper, no abused young

woman was going to interfere with his

life and tell him what he must do or must

not do, especially since Richard

Highlander realized that if the criminal

charges were fully prosecuted, he cc lId

end up in jail. Something that he

refused to tolerate in his life.

And so Richard Highlander acted the

25th of April, 1988, three-and-a-half

weeks after he sat in the family court

and heard the judge order that he stay

away from hee. Richard Highlander acted.

After securing the necessary money and

transportation that he would need to get

out of town that night and after going to

a friend's house to pick up the gun that

he had bought for this exact purpose, he

stalked Gloria Simonelli. He found

Gloria Simonelli and drawing that gun, he

walked up to her, pointed it at her ana

put a bullet through her heart.

Now, it seems, ladie. and gentlemen,

that Gloria Simonelli, who was 30 yeafs

old when she died, had spent most of her
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young life up in the Toms River area of

New Jersey. She moved down to this area

in the early '80B drawn like BO many by

the lure of employment in the casino

industry. She was able to Becure a

casino licenBe and Boon became emplo ed

at the Tropicana CaBino not aB a dealer,

but as the manager of a Bmall gift shop

that was located within the casino.

About a year-and-a-half before her

death, while Btill working in Tr~picana,

Bhe switcbed jobB and became a cigarette

girl attachea co this gift Bhop, a

decision she made primarily becauBe Bhe

could earn more money doing that.

Gloria was a good worker and Bhe was

able to Bave enough money to be able to

buy her own condominium on Monroe Avenue

in the City of Margate. And she also

maintained very close relations with her

parents, whom she would visit either by

going there or them coming down here

nearly every weekend.

In the late su •• er or early tall ot

1987, Gloria Simonelli began· to date
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Richard Lee Highlander, someone she had

met while working at the Tropicana

3 Casino. Their dating relationship

4

5

6

7

8

developed to the point that by late fall

he had begun to live with her in the

Monroe Avenue condominium that she had

purchased.

The relationship was fine for a

9 while. But towards the end of '87 and

10

11

into the beginning of 1988 the

relationship began to turn sour. And

12

13

14

15

16

perhaps the most obvious indication of

the turn in this relationship was

observed by the victim's mother, who is

able to see that her daughter was

unhappy, that her daughter seemed

17 fearful, that something was wrong. It

18

19

20

21

22

23

24

25

deteriorated to the point that in late

February or early March of 1988, Gloria's

mother, Mrs. Highlander, came dovn to

Margate and asked Richard Highlander to

leave the house, told hi. that her

d~ughter was no longet happy vith him

being there and that it va. in her

daughter's best intere.t that Richard
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leave. Somehow, Richard was able to

prevail on young Gloria and he ended up

staying despite the requests of Gloria's

mother.

That brings us to the early morning

of March 16th, 1988, when Richard picked

Gloria up from work. She worked the late

shift and it was not uncommon for her to

finish in the early morning hours, and

after the two of them got home that early

morning! an argument developed between

the two. ~he argument turned violent and

Gloria was beaten about the face, about

the head and she received injuries to her

face, she received a sprained neck, she

received a broken finger and she was

threatened by Richard Highlander and

prevented from leaving her condominium to

report the incident to the police.

Finally, late on the morning of

March l6.th, 1988, Gloria was perllitted to

leave. And she went directly to visit

her docto~, whose office was located in

Ventnor, the next cOII.unity over. Her

doctor, .eeing the injuries to Gloria,
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immediately notified the Margate Police,

who had jurisdiction where the assault

had occurred and notified her parents up

in the Toms River area so that they could

did, in fact, come down and arrangem nts

5

6

come down to be with her. Her parents

7

8

9
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13
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were made for Gloria to go to the Margate

Police Department to sign a complaint

charging Richard Highlander with assault

and with threats and arrangements were

further made the next day for her to go

to Atlantic City to the family court to

get this restraining order requiring that

Mr. Highlander move out and arrangements

were made to protect Gloria changing the

!ocks on the doors, changing the phone

17 number to a unlisted number. Making s~re

•
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that when she went to work after a

two-week absence that her mother would

drive her there and that someone would be

available to bring her home at night.

A few weeks after the assault

complaints were wigned, there va. a

hearing in the faaily court in Atlantic
•

City on the 31st of Karch, a hearin~ in
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which Gloria testified about what had

happened to her at the hands of Richard

Highlander, a hearing that Richard

Highlander himself attended. And at the

conclusion of that hearing on the 31st of

March, there was this second kind of

court order tha~ I told you about

requiring that Richard HighlandeL leave

her alone, insulating Gloria Simonelli by

in any way being bothered, harassed or

confronted by Richard Highlander until

the assault charges that Gloria had

brought coula. be heard in the superior

court, criminal division.

What was Richard Highlander doing

after this period of time? You will hear

evidence that Richard Highlander stewed

about what had happened, evidence that

Richard Highlander was obsessed with

convincing Gloria to drop these charges

against hi. because he knew and feared

that if she went through with it, if she

came to court in here and testified

against him the same way she did in the

family court hearing, that he would b.



that was to no avail and so the decision

was made to resolve the problem another

way.

contact Simonelli's parents, her parents

to try to convince them that they should

have Gloria drop the charges, even

threatening a c1vil suit for injuries

that Richard obtained and suffered during

Richard Highlander acquired a gun, a

revolver, and because he wasn't living at

anyone place, but rather was spending

time with different friends, he took. that

- revolver to an acquaintance of hi., ~

fellow name. Rufus Duff, and told Rufu.

to hold the gun, that at the appropriate

75

going to jail and he determined that no

girl was going to put him in jail for an

incident like this.

And FO he made efforts to try to

prevail on Gloria to drop the charges.

Be had intermediaries, friends of his,

attempt to contact Gloria to try to get

And all of

That dicn't

Be hired a lawyer to try to

this struggle back in March.

work.

her to change her mind.
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time he would be back for that gun.

On the 25th of April, 1988, in the

early morning hours, Richard Highlander

sought out another acquaintance, a fellow

by the name of Mickey Chambers, who was a

professional driver, a chauffeur, and he

asked Mr. Chambers, would Mr. Chambers be

willing to do some driving for him that

day, that he wanted to do some things and

he wanted to get his life together and

was going to leave town so as not to have

to face the charges brought against him

by Gloria. And he offered to pay Mr.

Chambers $300 for driving him arOund.

On that day and as the day

progressed, first Richard Highlander made

arrangements to collect his last

paycheck, some $1,600, so he would have

traveling money to get out of town. He

went with Mr. Chambers to a couple of

different rental agencies to find a car

and they rented a car that would provide

transportation for Richard to get out'of

town. And then began the process of

looking for Gloria 8i.onelli by driving
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through Margate and through ventnor and

through Atlantic City.looking for Gloria

Simonelli's car, a black Toyota Camry.

Sometime around dinner, that Camry

was seen parked in the parking lot of the

Greenhouse Restaurant in Margate City.

And after it was recognized by Mr.

Highlander, after he, realized that that

was, in fact, Gloria Simonelli's car, he

then directed his driver to take him to

Atlantic City and after a couple of stops

for drinks, they went to Rufus Duff's

house, wheie Richard Highlander went in,.

retrieved his revolver and got back in

the car.

He then directed Mickey Chambers to

take him back down Atlantic Avenue toward

Margate to see if Gloria's car was still

in the parking lot. It was now sometime

after nine o'clock on the evening of the

25th and Mickey Chambers drove the rented

car at Richard Highlander's instructions

through the parking lot that is attached

to the Greenhouse Restaurant and, sur,

enough, Gloria's car was there and ju.t
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as they pulled through the parking lot,

Richard recognized Gloria Simonelli

walking out from the restaurant towards

her car in the parking lot with a male

companion, who we would learn later was

Patrick Sullivan, and upon seeing then,

he exclaimed, there she is. He reached

under the seat on which he had r~dden,

retrieved the gun that he had gotten from

Rufus Duff's house, got out of the car

and approached Gloria Simonelli and

Patrick Sullivan with the gun at bis

side, approaching to within about 10

feet, he raised the gun ahd fired at

Gloria Simonelli and she fell backwards.

Either because of that bullet or because

she tripped in an effort to set away frgm

him, and as she fell backwards,

Highlander approached even closer snd,

standing over her, pointed the gun dead

at her chest and pulled the trigger,

propelling a bullet that would rip

through her lungs and her heart and would

le.s than an hour later result in her

being declared dead by the .edical



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

examiner.

Having shot Gloria Simonelli, that

which he intended to do, he turned to go

back to Mickey Chambers' car and thought

better of the fellow who had come out

with Gloria Simonelli and he turned he

gun on him and pUlled the trigger as

well, perceiving Mr. Sullivan as a threat

to his planned escaped. The bullet did

not hit Mr. Sullivan, but at the time

at the time Richard Highlander didn't

know that. He got back into the car, a

car being dri~~n by a stunned Mickey

Chambers, who had no idea that this was

going to happen, and crouching down in

the floor well on the passenger side, he

directed Mickey Chambers to drive out of

town all the way to New York, a trip that

was punctuated by arguments all the way

up with Mickey Chambers wanting to know

from Richard Highlander why, why he had

put him in this situation of being an

unwitting accomplice to a murder.

Richard Highlander made it up to New York

and thereafter got a bUB from the Port
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him on a bus going south with atopa to be

Breyers called the local police and told

the local police that Richard Highlander

had arrived in West Virginia on the 27 th

of April, two days after the shooting.

That he had stayed with her in West

Virginill for about a day and then on

Thursday. th e 28 ttl of April, ahe had put

that the police needed to find Richard

Highlander came about four days after the

shooting incl~-nt when the local police

got a phone call from a wOman by the name

of JUdy Breyers (check name). She lives

in Alderson, West Virginia, and she is

Judy

The hard part would be

The break that they needed.

Patrick Sullivan.

finding him.

Authority to parts unknown.

As a result of the background of the

relationship between Richard Highlander

and Gloria Simonelli and as a result of

other evidence about which you will hear,

the decision was made to charge Richard

Highlander with the murder of Gloria

Simonelli and the attempted murder of

the aunt of Richard Highlander.
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made in Richmond, Virginia, and Columbia,

South Carolina.

With this information, the 10cal

police asked for the assistance of the

FBI in attempting to locate and apprehend

Richard Highlander. And a couple of

weeks later, on the 12th of May, 1988,

the FBI did locate and did apprehend

Richard Highlander in the backya~d of a

private residence in Columbia, South

Carolina.

The local authorities were notified,

they went do~~ to south Carolina, took

Richard Highlander into custody and

brought him back up here so he could face

you for the killing of Gloria Simonelli

and for th~ attempted killing of Patrick

Sullivan.

Now, how is the State how am I

going to prove to you that it was Richard

Highlander on the 25th of April, 1'88,

who took the young life of Gloria

Simonelli and tried to take the life of

Patrick Sullivan? Well, we are not going

to do it with phyaical evidence. As you
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will hear during the course of the trial,

the gun that was used in the crime was

never recovered. That gun went with Mr.

Highland~r on his flight to New York and

the gun disappeared while he was up in

New York through the carelessness of the

driver Mickey Chambers. And because the

gun was never recovered, you will not

hear any fingerprint evidence, that Mr.

Highlander's fingerprints were on the

gun. You will not hear ballistics

evidence that the bullet removed from

~loria's body -ame from the gun that is

traceable to Mr. Highlander. You won't

hear any of that. There is no physical

evidence.

Nor ~ill we rely exclusively on

eyewitness evidence. Because, as you

will hear, the woman who was working at

the Greenhouse that niqbt, who saw tbe

entire shooting incident, was unable to

provide a description of the shooter and

although Mr. Sullivan, the fellow who was

shot at and missed, did provide a

description of the shooter, a description
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that is very close to that of Mr.

Highlander, we recogni!e that he had

literally se~onds to make these

observations before reacting by throwing

himself on the ground at the sight of a

man with a gun pulling the trigger in his

7

8

direction.

exclusively

So ~e will not be relying

on eyewitness identification,

9

10

1 1

12

13

to prove that Mr. Highlander is the

shooter.

In this case, ladies and gentlemen,

perhaps the best evidence that Richard

Highlander i- .he shooter is the evidenc~

14

15

of Richard Highlander's own words.

that were spoken by him before the

Words
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killing indicating that he intended to

kill her a~d words that were spoken by

him after the killing admitting that he

was the man who shot Gloria, that he was

the man who shot at but missed Patrick

Sullivan.

During the course of the trial, you

will hear testimony from various friends

and acquaintances of R!chard Highlander

who had contact with him before the
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killing took place. Peop~e with whom Mr.

Highlander lived, a girl who took him to

a lawyer's office when he was looking for

help, people who were working in an

apartment that he visited the weekend

before the killing ana from these people

you will hear that Richard Highlander was

obsessed with the problems he ha~ had

with Gloria Simonelli, that he was

insistent that under no circumstances

would he go to jail over the charges that

she had brought against him and he even

indicated to ~~~e of these people that,

if necessary, he would kill her to

prevent her from testifying against him.

You will hear from an Atlantic City

police officer who had weekly contact

with Mr. Highlander between the ti •• of

the domestic violence hearing and

indictment and the time of the killing

and during these frequent contact Mr.

Highlander expressed .O.e of the ••••

thought., th.t he was .ngry with Glori.

for bringing these charges against hi.,

that under no circu.stances would h. go

•
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to jail over the charges that she had

brought against him.

You will hear from the ~ellow who

stored the gun, Rufus Duff, that at the

time the gun was dropped off, Richard

Highlander offered him $5,000 to kill

Gloria Simonelli; and when that request

didn't go anywhere, he asked Ruf~s Duff

if Rufus knew of anybody else who might

be interested in doing the job for him

for that kind of money.

And you will hear from Mickey

Chambers, th~ ~~llow who drove him to thp

scene and became an unwitting accomplice

to all of this, that when Richard

Highlander got back in the car, he

admitted t~at he had shot Gloria and he

admitted he had shot Sullivan and h.

asked Chambers whether Chambers could

tell if Sullivan had be~n hit.

And from Judy Breyers, the aunt who

lives in west Virginia and to who.

Richard Highlander fled, you will h.ar

that he admitted to her that he had sbot

Gloria, h. had shot the .an who was with
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her and not content with simply telling

her orally that he had done it, how he

acted it out for her, explaining to her

that after the first shot, Gloria said,

oh, my God, I don't believe this is

happening to me, and that caused him to

shoot her again.

And from the PBI who arrested him on

the 12th of May, you will hear that

Richard Highlander, after being duly

advised of his various rights to remain

silent, admitted he shot Gloria

Simonelli, ad~'tted he shot at Patrick

Sullivan and much the same was admitted

to the local police who went down there

and questioned him and brought him back

up to stard trial before you.

And there is more. Not only will ve

be able to use Richard Highlander's

words, to shov that he vas, in fact, the

shooter that day, but ve viII alao be

able to uSe his vords and his conduct to

demonstra~e that everything he did va.

conscious, vas purpo.eful, va.

intentional.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

87

You will hear how deliberately he

went about securin9 a 9un, deliberately

secretin9 it someplace, 10catin9 somebody

to drive him, gettin9 a rental car, also

he would be in a pos~tion to leave town

as soon as the crime ~as completed.

You will hear from persons who had

contact with Richard the day bef~re the

shootin9 that he predicted he would shoot

her and that if they didn't believe it,

they could read the paper the next day

and you will hear in the statements to

the FBI and t~ ~he local police that he

told them that he had planned to kill

Gloria for at least a week before the

shootin9 occurred, that he did it becou8e

he felt he needed to, that he felt no

remorse and that the killin9 va.

premeditated.

Ladie. and gentlemen, today ve be9in

a journey that I auapect viII take U8 the

22 better of the next tvo week •• And I a8k

23

24

25

for your clo.e attention throu9hout thi8

period of time as the evidence i8 put in

because everythin9 that i8 brou9ht before
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you has a purpose. The evidence is

intended to give you a unique insight

into these critical times for these two

young people resulting in the death of

one of them. All of this evidence is

intended to demonstra~e to you beyond a

reasonable doubt that it was Richard

Highlander who walked up to Gloria

Simonelli that day, that it was Richard

Highlander who purposely murdered Gloria

Simonelli that day to prevent her from

testifying against him and that it was

Richard High\~~~er, who in the course of

shooting Gloria Simonelli, made a

conscious decision to shoot Patrick

Sullivan as well, less he interfere with

the scheme with the plan to kill Gloria

and to get away with it.

Thank you.

THE COURT. Thank you, Mr.

Talasnik.

MR. DAVIS. May it please the Court,

Mr. Talasnik, ladies and gentlemen of th~

jury.

As you know by now, I repre.ent the
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defendant in this matter Richard

2 Highlander. Now, you'v~ just sat here

3 for the past 30, 35, 40 minutes and you

have listened to Mr. Talasnik. I

5

6

7

indicate to you that at this stage of the

proceedings that everything that Mr.

TalasRik has indicated to you somewhat

8 related to him. Mr. Talasnik di~ not

9 personally witness anything that he has

10 indicated to the Court. All that he can

11 say to you at this stage of the

proceedi.ngs, ladies and gentlemen, this
,

-'

12

13 is what I int~~~ to prove. The fact tha~

14

15

16

17

18

19

20

he said it doesn't make it a fact.

As the Judge indicated to you in his

initial instructions to the jury, the

evidence will come from that witness

stand and only from the witness stand.

You are not to consider what I .ay to

determine whether or not Mr. Highlander

21 is guilty. You are not to listen and

22

23

24

25

determine from what Mr. Talasnik .ay.

whether or not Mr. Highlander i. guilty.

It is only from those witnesses who will

take that witness stand that will
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determine your verdict of guilty or not

guilty surrounding this matter.

I think something else the Judge

indicated to you is very important. The

Judge will tell you what the law is.

There is no question "bout that. You

will have to consider the law.

One of the most important things,

ladies and gentlemen, in determining your

verdict is your common sense and your

life's experiences. Those two things

will get you very, very close to the

truth.

Now, I'm telling you at this stage

of the proceedings Mr. Highlander is not

guilty of murder. I'm also going to

indicate t~ you ladies and gentlemen that

he did take the life of Ms. Simonelli. I

will also indicate to you that Mr.

Highlander is guilty of the charge of

manslaughter, but I am saying to you at

this stage of the proceedings and I viII

indicate it again and again that he i.

not guilty of the crime of aurder.

Now, Mr. Talasnik has stood here and
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he h~s indicated to you ladies an~

gentlemen that this is a case of a man in

total disregard of a court order, that

this is a case of a man who refuses to go

to jail. Ladies and gentlemen, this is

not a case of a man who is in total

disregard of a court order, a man who

refuses to go to jail, as the prosecutor

has indicated to you, refuses to let a

woman put him in jail. That is not this

case. That's not this case at all. No.

No one wants to go to jail, but this is

not a case t~.~ if you send me to jail,

I'm going to kill you. That is not it.

Ladies and gentlemen of the jury,

this is a case of a man who allowed

himself t~ become too emotionally

involved with a woman and, to put it

another way, this is a man I'm not

going to say he allowed himself because

maybe you don't allow yours.lf to fall 1n

love, but this is a cas. of a man who

fell in l~ve and eventually was unable to

control his emotion a~d, as a result of

this involvement, he took the l1fe of the
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person he loved the most on this earth,

which was Gloria Simonelli.

Now, I will give you a definition of

love and I will talk about it in the

closing. We all know what love is

supposed to make you feel like. It'3

supposed to ma~e you smell blossoms on

the trees when there is no blossoms

there, when you look at her eyes you are

supposed to see the sun rise. It is

supposed to do all these good things.

Fortunately it does, but, ladies and

gentlemen, o~ also know that it takes

the other end of the spectrum, too.

Makes some people leap off roofs, makes

some people, as Richard Highlander, take

the life rf the person. But a definition

of love that I like is it is an

overestimation of one person, in this

case, a woman, his overesti.ation of a

woman compared to the rest of the vo.en

in the world.

When you see somebody and you raIl

in love, you think that this is God's

gift, that this is the beginning, this is
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the end, the alpha, is the omega, this is

my world, this is it, this is what I was

born for and that's what Richard. thought

he had. He thought that he had his

world.

Now, oS Mr. Talaanik indicated to

you, Richard met Gloria Simonelli and he

became emotionally involved. But what

Mr. Talasnik failed to indicate to you at

the beginning and which will be shown, it

wasn't just a boyfriend-girlfriend

relationship. They commenced to live

together alm~~t immediately. Be bought

her several gifts. Be bought her a mink

coat. The automobile that Mr. Talasnik

is talking about, he purchased the

automobile. He gave her up to $1,500 a

Clip. He took her to Colorado for

vacation, took her to California for

vacation, he sent limousines to pick her

up from work. This young lady wasn't

refusing any of these things. She was

accepting and using. In fact, ladie. an~

gentlemen, you will see some evidence

where Gloria was actually using Mr.
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He

2

3

4

did all that he could do.

Now, it will also be shown that Mr.

Highlander wasn't some Joe Blow on the

5 street not working. He had a business.

6

7

8

10

11

12

13

He had a window washi~g business, a very

good business. ~nd all the monies he was

making from this window washing husiness

was going to Gloria Simonelli, so much so

they had arguments because she wanted

more than he could give.

Ladies and gentlemen of the jury,

'you will also h" shown, as Mr. Talasnik

14

15

indicated, there came a down side.

this down side it will be shown was

And

16 brought on by too much alcohol, broug t

17 on by too ~uch cocaine. Not just Mr.

18

19

20

21

Highlander, but Gloria Simonelli waf

embodied in these things, too.

As Mr. Talasnik indicated, the

mother did come down and she wanted

22 Richard to leave. The daughter never

23

24

25

asked Richard to leave at that point.

The mother came in and asked hi. to

1 ea v e.
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It will be shown he agreed with the

mother that the alcohol, that the coke

should go and that they should try to

remain together. And he tried this. But

it didn't work.

As Mr. Talasnik indicated, on th

night of March 16, there was a

confrontation. Gloria got smacked,

Richard got his ankle broke. Glo€ia

left, she went to the police station.

And, as Mr. Talasnik indicated, she

brought a complaint. She brought a

disorderly com~1aint, a simple assault

and battery. The next day, Richard was

removed from the household.

Now, here is a man who has given

many, many gifts -- it will be shown a

couple of days before he bought her a

$900 set of luggage. What did they throw

him out with? Plastic bag ••

Nov, remember, ladies .nd gentle.en,

this is a person who is d •• ply in love.

This is a man who had a bu.in.... After

he vas throvn out, it viII b••hovn for

the next .ix or s.ven week. h. went to
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the hospital, he was operated on, didn'·t

receive any calls from the one that he

loved, she didn't contact him at all,

didn't attempt to contact him. As Mr.

Talasnik indicated, he was sending his

friends out, please talk to Gloria, le~

her talk to me, see if we can get back

together and he did the next- thins that

was best, he hired an attorney and had an

attorney attempt to contact her with no

response.

Ladies and gentlemen, ladies and

gentlemen of the 1ury~ it is not the

-fright of going to jail. That's not the

question here. The question here is how

did she do it? That's what upset him.

It may be a very thin line, ladies and

gentlemen of the jury, but that's the

question. It's how did she put me out?

You put me out on the street with

nothing. I came here and I gave all that

I had and now you throw me out with a few

plastic ba~••

Oere -is a man who couldn't 90 to

work after that, a man that laid around
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and had to drink. Here is a man who laid

around and continuously used drugs and it

~te at him and ate at him, because the

one who he loved did not have the common

courtesy to call him and say, Richard, it

is over or, hey, let's do it like a ~an

and woman and not just throw me out on

the street like a dog.

That, ladies and gentlemen, is the

reason. Not, on the night that it

happened -- and you are going to hear all

kinds of testimony from people. as Mr.

Talasnik has indicated to you, vho viII

try to indicate to you that this vao a

premeditated type of thing, that Richard

intended to kill this voman all the time.

That is not the fact. I am not going to

say Mr. Highlander never .aid I vould

like to kill her. We all have .aid ve

would like to kill .omebody. We all got

upset and angry. But the .an never

vi.hed to kill the girl that he loved,

Gloria Simonelli.

Nov, I want you to li.t.n to the

various wi tn••••• that Mr. Tala.nik or
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the State will present. And when you

listen to these witnesses, and I will not

call them off by name right now, but I

want you to listen to their credibility.

I am going to call one because it was

mentioned in the ope~ing, and that was

the driver and we will get to him when he

gets on the witness stand, because he

acts like the driver carelessly got rid

of this gun in New York. It will be

shown that it wasn't carelessly gotten

rid of. It was gotten rid of on

intention, on purpose, so he could buy

some coke while he was in New York with

the profits from the gun and that is to

show you, ladies and gentlemen, the type

of credibility that we are going to deal

with. Each of these witnesses will have a

big, big problem with their credibility.

Now, on the night of the murder or

the manslaughter, it was just by

happenstance that Gloria happened to be

in the Greenhouse. It wasn't

premeditated. Mr. HLghlander didn't know

it and it will be shown through the
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witnesses. It was just by happenstance

that he was in the parking lot when she

stepped out. And it will be shown, as

Mr. Talasnik said, through the

defendant's mouth that he gave statements

to the police, that ~hen he looked up and

he saw Gloria come out of that back door,

that initially there was no prohlem. A

few seconds later, when the male

companion came out, what flashed through

his mind, ladies and gentlemen of the

woman, gettino ready to get into the Car

that I bought, the car that I washed, the

Car that I kept clean, getting ready to

take this man back to my bed and mak~

love to my woman and that, ladies and

gentlemen, is what he could not control.

It wasn't jail. It vasn't the

restraining order. He couldn't control

the fact that there was another aan

getting ready to go to bed with ay voaan.

Ladies and gentlemen, vhen you

listen to all the facts, you are going to

come to the concluaion that this vas an
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jury, was an emotional rage. rt was my
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indicated to you. the burden of proof is

instantaneous emotional rage, he was in a

love situation and he couldn't control it

here and we will be contesting and we

will be trying, no question about that.

But the burden of proof is on Mr.

Talasnik.

and gentlemen of the jury, will fall into

manslaughter and there is no question

that he is guilty of that.

I will say one thing in closing.

ladies

As the Judge has

Of course, we will be

Mr. Talasnik has the

burden of proving to you beyond a

reasonable doubt everything that he has

indicated to you that he is going to

prove.

Mr. Highlander doesn't really have

and that, ladies and gentlemen

ladies and gentlemen.

Ladies and gentle.en of the jury, in

closing, I would indicate to you and I

appreciate your attention, and I would

think that probably oq)e of the hardest

things you will have to do is to listell

to prove anything.

on Mr. Talasnik.
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to all the facts and don't make up your

mind until you have heard the last

witness and you really won't know who the

last witness is until the Judge tells you

that the defense has closed its case.

Thank you again ~nd I would indicate

to you once again that justice in this

case would dictate that the only crime

that the defendant can be found guilty of

is the crime of manslaughter.

Thank you.

12 THE COURT: Thank you, gentlemen.

· J 1 3

14

1 S

16

17

We will recess in just a second.

I want to speak briefly with the

attorneys before.

(Whereupon, the following side bar

discussion took place)

18 THE COURT: It occurs to me that

:.J

19

20

21

22

23

24

2S

without going into any detail, because I

don't know at this stage what appropriate

detail would be, that I should si.ply

introduce the general concept that

manslaughter is a form of murder that

differs from murder in the requisite

mental state.
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Do you have any particular comment?

MR. TALASNIK: I would think that

the appropriate time to do that is in the

charge to the jury.

THE COURT: It certainly would be

appropriate to do it th~n, but they are

going to walk out of here and speculate.

MR. TALASNIK: I am afraid if you

begin to speak about it now that it may

appear to be a conscious decision by you

that it is something they should start

thinking ~bout now as opposed to waiting

until the ev!~ •• ce is in and they have an

evidentual framework to consider an

appropriate charge.

Your Honor will have to, of course,

make a threJhold determination as to

whether there is sufficient evidence to

charge passion provocation manslaughter.

THE COURT. I haven't said that.

There are a number of different

definitions. That mayor may not be one

of them. I have no intention nov of

discussing any of the specific

definitions of manelaughter, except to
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introduce the concept that m~nslaughter

is a mental state --

THE COURT: It is homicide.

MR. T~LASNIK: Yes.

THE COURT: Homicide.

MR. TALASNIK: It is my position

that a comment at this point on the heels

of the defense opening would create, I

think, prejudice to the State in that it

would cause them to focus already on a

concept that they have no evidentual

framework to consider.

MR. DAVIS: I would concur with your

thoughts with regard to this. matter.

THE COURT, Mr. Talasnik, I don't

intend to go very far. I am reluet~nt to

leave the jury, which I otherwise

consider to be pretty well informed,

having to guess throughout the course of

the trial a8 to what Mr. Davis is talking

about. I didn't know until he said it

that that was going to be the thrust of

the defen8e. I had no notice of it or I
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MR. TALASNIK:

murder.

It is not really
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would have discussed Lt earlier.

make a limited comment now.

(Whereupon, the side bar discussion

concluded)

THE COURT, Ladies and gentlemen, we

are going to recess a~ this point and I

will invite Mr. Talasnik to call his

first witness right after lunch. Before

I do, I just want to follow up wLat I

initially told you this morning with one

brief comment and then to make some

general requests.

First, aR YOU will recall a few

minutes ago earlier this morning, before

counsel spoke, I gave you a very general

outline of what the elements of the

various charges in this indictment are.

And specifically under the heading of

murder, I explained to you what the legal

definition of murder is, that it is a

form of taking the life of somebody else

under circumstances -- certain

circumst3nses with a purposefUl or

knowing state of mind. You just h.srd

reference made during the cours. of the
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opening statement to the crime of

2 manslaughter. I did not define the legal

3

4

5

definition of manslaughter for you when I

spoke to you earlier.

Manslaughter is not specifically

6 charged as a crime in this case. It I:ny

7 be at the end of the case. Manslaughter

8

9

in one or more of its various definitions

may be presented to you for your

10 consideration. Frankly, I do not know

r--

. J

11

12

13

14

15

16

17

18
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21

whether at this point that"will happen or

not, but in view of the fact that

reference to ~~"t crime was made, I will

simply indicate to you, without a lot of

detail at this point, but so you

understand the general framework of the

issue you a!e being asked to focus upon,

that manslaughter is a form of homicide

that involves a different mental state,

that is, a mental state other than

purposely or knowingly causing the death

22 of somebody else. I a. not going to

23

24

25

elaborate in detail at this point

because, frankly, I don't know yet what I

need to tell you, but you should si.ply



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

understand in general that the concept of

manslaughter is a homicide with the

killing of someone else under different

circumstances or with a different mental

state than would be required to be

involved in the crim& of murder as I have

described it to you. At the moment, the

charge that is contained in the

indictment is murder. And that is what

the State has charged.

Now, we are going to recess, as I

have indicated. It is a nice day, so you

get a little longer lunch today. We wi')

recess until 1.30 and then I will ask you

to report back. Report directly to the

jury room where we have you.

I hope you won't get bored or take

for granted what I am about to say, YOu

will hear many times during the course of

the trial it should reflect, as I

think I told you, not any lack of

confidence by me in your ability or in

your concentration, but rather a

reflection of the importance of the

priority I place on it. During this
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recess, during lunch and as in any recess

during the trial, regardless of the

temptation which I know must be great.

you are not permitted to discuss anything

5 about the case with each other. You

,
. J

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

certainly may not discuss it with anybody

else in your family or out. nor should

you permit anyone to discuss it with you.

Again. I remind you. if in your

luncheon you wander. walking around. you

should see anybody connected with the

trial who makes an attempt to avoid you.

you should ur.f:rstand that is their

responsibility and you are not to be in

any way hurt or insulted or take offense

at ito

Bave a pleasant lunch, aee you at

1 : 30.

(Whereupon, the jury leavea the

courtroom>

21

22

TBE COORT.

first?

Mr. Talaanik. who 1.

23

24

MR. 'i'ALASNllt:

Honor.

John Simonelli. your

•

25 THE COORT. Ber father?
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MR. TA .. ASNIIC: Actually six. Jean

Bruni, who is a supervisor of the victim.

MR. TALASNIJt: Yes. Diane Pond, to

whom various statements were made by the

defendant. And Jennifer Saita, who ia in

the same situation.

THE 'COURT I Ol(ay. That probably

gets ua through the afternoon anyway.

MR. TALASNIK: Yes, your Honor.

THE COURT: Who is after that?

MR. TALASNIK: Gloria Simonelli,

your Honor, the victim's mother.

THE COURT: And after her?

MR. TALASNIK: Helen Scully.

THE COURT: Who is that?

MR. TALASNIK: She's a" frienJ of the

victim.

THE COURT: Okay, do you anticipate

going much farther today?

MR. TALASNIK: I will have five

witnesses her,. leady to testify this

afternoon.

At work?

Who are the otherOkay.THE COURT:

THE COURT.

two?
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Mr. Davis, I would, now that you

have made your opening and placed the

defense and the jury and State and me on

notice where are you coming from, I would

like the benefit whenever you can get it

to me again what emphasis, earlier being

better. of whatever specific requests you

are going to have.

You used the phrase of manslaughter

to the jury which is, of course, generic.

There are at least three different

definitions. one aggravating and two

manslaughter. I don't know yet or know

what you consider to charge and I am not

suggesting any impropriety, just the

earlier you can tell me what you want me

to know, lhe better. I don't require any

particular degree of formality. You can

write it on the back of an envelope or

tell it to me on the record when you are

ready, but the more time I have to get

ready for it, the better I will be.

Anything further?

MR. TALASNIII:. Ncl>.

MR. DAVIS. No.



J. Simonelli - Direct
III

1 o. Row old was Gloria at the time of her

2 death?

3

4

A.

o.
30 •

Mr. Simonelli, did your daughter

5 reside with you in the residence in Lavallette

6 for some period of time?

7 A. Yes, since we moved down from

8 Brooklin. She was like eight years old and

9 she lived there until -- after she got out of

10 college and went to -- she went to the

11 gambling school to learn how to deal and she

12 lived with me then and then got a job down to
,

_ J 13 Caesars and came eu~ .• to Caesars Palace and

14 lived with girlfriends.

15 o. Would this have been sometime in the

16 early 1980s when she moved to the Atlantic

17 County area?

18

19 o.
'81, '82, something like that.

Now, you've referred to her going to

20 gambling school. Dealer school, soaething

21 like that?

22 It is a dealer school, yes. In

23 Brigantine.

24 o. Was that her purpose in coming dovn

25 here?
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A. Yes. In Ocean County, she got out of

college and she went to the junior college and

she went to marketing and there is not much

opportunity for much money in the Ocean County

area for that thing, so the Atlantic clty area

had opened up and she figured she would g t a

job dealing and bring up her income.

O. What kind of job did she hav& when she

began working with Tropicana casino?

A. She was a night manager.

O. Of what?

A. Super~isor, of the cigarette -- of the

courtesy place w~~ ~ they sell the dolls and

stuff.

Q. Did she change jobs before her death?

A. Yes. She became a -- a cigarette girl

left and they uffered her the job so she could

make more income and she accepted it.

Q. Now, during the time that she lived

down here, did she have an occasion to buy any

real estate?

A. She bought the condo.iniu. on 101

Margate.
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THE COURT. Where?
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Margate on Monroe Avenue.

BY MR. TALASNIJ(:

O. SO it is on Monroe Avenue in the City

of Margate?

A. City of Margate, yes.

O. Do you recall approximately when the

condo was purchased by her?

A. I think it was October. It had to be

it was she would own it three years in

October. so it would have to be • 86, I

think. '86 or '85.

O. Who paid f~' the condo?

A. She put down some money and I lent her

80me money and her brother lent her money for

the downpayment.

O. Who got the mortgage?

A. It was under my name. Only 17

something a year, it would be hard for her to

get a mortgage, so we decided, lie and her

brother, we would put it under lIy na.e and she

would pay back the downpayllents we gava har.

O. Had she paid you back by any ti.a?

A• In fa ct. 8 h e g__ v e Ib e r b rot h a r II 0 nay

because her brother bought a house in January

•
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THE WITNESS: 101 Margate, in
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1 of last year in California, San Clemente, and

2 she had given him his money so he could have

3 money for downpayment.

4 Q. Was she able to carry her normal

5 monthly payments by herself?

6

7

A.

Q.

With no problem.

In the fall of 1987, did you have

8 occasion to learn that Gloria had begun to

9 date a man by the name of Richard Highlander?

10

11

A.

Q.

Ye s.

Do you recall about when it was you

12 learned of her relationship with Richard

13 Highlander?

14 A • It had to be a little bit before
•

15 Thanksgiving or maybe a little before that.

16 Maybe a week or two before that. Somewhere in

17 that area.

18 Q. How close vas your relationship vith

19 your daughter in terms of visitation during

20 this period of time?

21 A. We used to go down there al.ost every

22 weekend.

23 Q. When vas the first time that you met

•

24 this new boyfriend, this Richard Highlander

25 fellow?
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2 I'm not mistaken.

~.
1

3

4

A.

o.
A.

I think it was Thanksgiving day, if

•
Would you tell us about that contact?

Well, since my daughter has been down

5 there, we always Thanksgiving day we spend

6 with her, I take her out to dinner and my

7 sister-in-law, my wife Gloria and Gloria said

8 invite this Highlander fellow and we will go

9 to dinner. We go to the Tuckahoe Inn. Every

10 year we used to go there, you know. She would

11 have to work that night, Thanksgiving night,

12 so we would have an early Thanksgiving like

13 two o'clock, 2:30, ~o she could get ready for

14 work for 6:00 or 7:00 she had to be in. And

15 we went down there and he had hired a

16 limousine and he said, well, it's too many of

17 us in a car, so we took the limousine and I

18 insisted I pay for the dinner and everything

19 because that it is a family tradition and r

20 usually do.

21

22

23

o.
A.

o.

So you paid for the dinner?

I paid for everything.

I want you to look around the room and

24 tell us if you recogniJe ~ne man that wa.

25 introduced to you by your daughter a. Richard
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Highlander?

would be hard to say he came before that, if

up in Lavallette, up where you live?

I can't

The record reflects the

He had c~me ~p and they -- ay

THE COURT:

Mr. Simonelli, did you have occasion

Yes.

I know he came Christmas Eve, but it

Yes, he came to our house.

Do you r~.;-ber when that might have

The gentleman in the middle.

What about into January of 1988, did

Yes, several times.

Did you ever have occasion to see him

A.

he was up therE a day before th~t.

A.

Q.

been?

A.

A.

A.

Q.

witness points to the defendant.

BY MR. TALASNIK:

Q.

to see Mr. Highland~r again after this

Thanksgiving visit?

Q.

daughter said she vas going to buy a new car

you see Mr. Highlander up your vay during that

month?

remember if he was there, but I remember

Christmas Eve because my son had come in from

California and his vife.

.. •
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Gloria, who was going to pay for the car?

and I said, could you carry the payment and

she said yes, i'm going to lease it because I

leased my car and she said she would like to

discuss with your daughter Gloria as to how

the car would be purchased or leased and who

would pay for it?

She said I qot

So I said, have you got any

Mr. Simonelli, you were able to

Yes.

And based on those discussions with

lease the car.

1 1 11 be making a lot of money.

a few dollars put away.

Q.

money, I'll give you some money for the

downpayment and she said no, I'll put it on my

credit cards because we're only leasing it.

I said okay, as long as you can

carry the payment because I had a balloon

~ortgage and it was up to about nine percent

and I said your mortgage will go up $30.00

next month, so it will be $30.00 more and she

said it's all rioh':· no problem, because tip,.

are good and we are starting to get around to

the good time of the year, Christmas time. We

get into February, it is a very good time and

Q.

.. •
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another car which she had money from.

a StOUp of docunents that have together been

any personal knowledge regarding th •••

(Below-described document marked

Exhibit S-47 for identification)

She sold

I would like

I think it

I don't think h. ha.

At this time, your

I will show S-47 to

S-47.

I am going to obj.ct to

MR. TALASN!J(:

MR. DAVIS r

THE COURT:

118

She said she was going to pay for it.

Mr. Simonelli, I am going to show lfOU

Tbis is the lease agreement.

A.

MR. TALAl'''TJ(:

Mr. Davis.

wanted to get it off my back fast.

marked S-47 for identification.

Honor, I would like a series of docum~nts I

would like marked as S-47 for identification.

The payments are 300-sometbing a month. She

only leased it for tbree and I said wby didn't

you lease it for more and she said no, I

BY MR. TALASNIJ(:

indicates what they ar~.

A.

him testifying about S-47.

you to look at them and tell DIe if you

recognize what they are.

o.

.- ,-

I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



,-,
J

1

2

3

1

SUPERIOR COURT OF MEW JERSEY
CRIMINAL DIVISION-ATLANTIC COUNTY
INDICTMENT NOS. 88-06-1443, 87-02-0325

87-02-0223, 86-03-0590

- - - - - -x

:

:
STATE OF NEW JERSEY

:

- - -x

JAMES JOlES,
Assistant Public Defender

TRANSCRIPT Of

FIL
PROCEEDnSfrLLA £ 0

T£ DlVlSIOlf

Jilt. JJ ..

Atlantic County court'~e~
Mays Landing, New Jersey -- .......
Monday, June 12, 1989 -'.

A P PEA RAN C I $;

STEVEN P. PERSIIE, J.S.C.

vs.

MURRAY TALASNII, Aasistant Prosecutor
On Behalf of the State

Reported by: lonstantin loletas, CSR
Atlantic County Courthouse
Mays Landing, Nev Jersey

NATHAN DAVIS, As.istant Public Defender
and

MICHAEL PRESTON, Assistant Public Defender
On Behalf of the Defendant

RICHARD HIGHLANDER

ORDERED BY:

BEFORE:

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

:J 24

25



J. Simonelli - Direct
119

documents.

foundation that he recognizes them, Mr.

Talasnik.

BY MR. TALASNIK:

Q. Do you recognize what the documents

are, Mr. Simonelli?

Bow do

my first

Simonelli

wasThat

I think he would need a

TALASNIK:MR.

THE COURT:

Yes.

MR. TALASNIK: The question at this

point was whether Mr. Simonelli recognizes

what the documents are. I have not begun to

question him about the information contained

on the documents.

question, your Honor, whether Mr.

recognizes what the documents are.

THE COURT: Well, let's hear how he

recognizes before we hear what they are.

A.

Q. How or what is it about those

documents that looks familiar to you?

you recognize them?

A. Number one, she left them right -- .he

left all her personal papers at my hou.e

because she had an apartment and she ws.

afraid in case it was stolen. Her personal

. 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

J

•



J. Simonelli - Direct
120

stuff was left at my house.

O. These were documents

A. They were for leasing an automobile.

an '88 Toyota Camry.

O. Whose name is the lease in?

A. Gloria Simonelli.

O. Refer to the first few documents that

residence

Okay.

And they had been in your custody

~IR. DAVIS: I object to the

And they were left at your

daughter Gloria?

Yes.

These document were ,at my house.

leading.

A. The registration on the car was also

there. yes.

THE COURT: The objection somewhere

in the middle of that is sustained. Stay away

from leading questions, Mr. Talasnik.

MR. TALASNIIC:

BY MR. TALASNIIC:

O. Recognizing what those documents are,

given they had been left with you by your

daughter. can you tell us generally what those

documents are?

O.

A.

A.

O.

by your
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A. Ye s.

A. Yes.

A. Yes.

what those documents are?

Yes.

What do they appear to be?

They appear to be lease pay.ents.

Written by whom?

Gloria Si.onell1. A .oney order and

Yes, I do.

That being the case, do you recognize

A.

Q. Are there signatures on those

documents that you recognize?

A.

are attached, the shorter ones at the very

front. Do you recognize what those documents

are?

Q. Have you had occasion in the past to

see your daughter's handwriting?

Q.

A.

A.

Q.

Q. Do you recognize the writing on those

checks as .being that of your daughter Gloria

Simonelli?

Q.

two checks.

Q. Mr. Sillonelli, I've got two

photographs that have ~een .arked aa 5-23 and

S-24 for identification.
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pictures?

I would like you to look at these

photographs and tell me first if you recognize

what they depict.

Q. What is it that is on the pictures?

A. My daughter's bag there and her car.

THE COURT- Indicating which picturo

on the right?

THE WITNESS: This.

THE COURT: Mr. Talasnik?

MR. T~LASNII: 5-23.

Q. You recognize this item as what?

A. My daughter's automobile and this is

her pocketbook.

Q. On photograph 5-24, what do you

recognize that to be?

A. Seems to be the back of the

automobile.

No.

Is this the automobile that you

Yes.

Okay.

Do you recognize what is on tbe

That was Gloria's car.

Do you recognize what the photographs

A.

A.

A.

Q.

depict?

Q.

Q.
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have desc~ibed for us was leased and paid for

by your daughter?

A. Yes, sir.

MR. DAVIS: I object to this. It is

not responsive to the question.

THE COURT: The question has beea

BY MR. TALASNIK:

Q. Did you have a discussion vith your

wife about someone?

A. I had a -- they said

MR. DAVIS: Again, I object.

THE C~URT: The question vas, did

you have a discussion with your vife about

something.

Q. Mr. Simonelli, I want you to now think

to the afternoon or late morning of March 16,

1988. What were you doing that day? It vas a

Wednesday.

A. I was working.

Q. At some point in the day, were you

contacted by your wife for some reason?

A. I think it was just before noon, my

wife called me and said Gloria vas beat up,

would you

You may proceed.anewered yes.
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O. What did you find when you got there?

A. I found my daughter beaten, had

bruises on her and everything and the doctor

there?

A. That my daughter -- the police already

too. my daughter back to her apartment and

that my daughter was at her apartment and then

we left for the apartment.

O. Did you arrive at your daughter'.

apartment, the condominium .he was paying for?

Yes.

Y.B.A.

THE W~TNESS:

BY MR. TALASNIK:

O. And who was the topic of the

conversation that you had with your wife?

A. About my daughter.

O. From response to that phone call, what

did you and your wife do?

A. I got permission to leave work, picked

up my wife and we went down to my daughter's

place. We went to my daughter's -- we went to

the doctor's office first.

O. Why did you go to the doctor's office?

A. It was the ~octor that called my wife.

O. And what did you find when you got
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hospital?

daughter?

suggested we take her over for x-rays and I

said okay, let's get in the car, and we went

to the Somers Point hospital.

hospital. I drove.

O. Did you remain there with her?

A. Until all the x-rays and after they

got done treating her.

Yes.

Did you transport your daughter to the

Did you have occasion to see your

Yes, I took my daughter to the

O.

A.

A.

A.

O.

O.

A.

o.

What did she look like?

Not too good.

Well, tell the jury.

Her finger was like this.

THE COURT, Like what?

A. Like this. It was bent and broken,

they put a splint on it. Broke her finger.

They had to put a neck brace on her, afraid

ahe had a concussion and they vent through a

concussion thing and they 8aid ve'll give you

80me pil18 80 it will relieve the pain.

O. How was your daughter emotionally?
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Davis.

she was hurt and she said she was -- --

MR. DAVIS: I will object to what

Q. Who did she identify as having done

this to her?

MR. DAVIS. I object.

THE COURT. I'll .ee coun.el.

(The following occurred at .ide barl

THE COURT. I will hear you, Mr.

A. She said, he locked me in the house,

he closed the doors, I was beaten. I was

never touched in my life. Why do I have to

stand here and then she started getting

really, you know -- she was hurt, the child

was hurt. She w~~ ~rying. She was crying all

the way. Her mother was getting very upset.

She was in pain. SO

Q. Mr. Simonelli, did your daughter

identify who haj done this to her?

Overruled.THE COURT:

Very upset.

What do you mean by that?

I mean; she I mean, she was crying,

Yea.

A.

A.

Q.

A.

she said.
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'1 MR. DAVIS: I'm objecting on the

2 grounds it is hearsay.

3 THE COURT: Mr. Talasnik?

4 MR. TALASNIK: Your Honor, I believe

5 that an identification is not hearsay. I

6 think it is 63(1), whatever the last letter is

7 on the page, when identity is at issue in this

8 case. Identity of the attacker in this case

9 is in issue by virtue of Rule 55 showing

10 motive, plan, intent, to prove the identity of

11 the person who committed the murder and it was

12 done purposefully.

J 13 THE COURT. I'm satisfied that the

14 proffered statement is admissible under the

15 provisions of Rule 63(4) (b). Objection is

16 overruled.

17 (Whereupon, the side bar ended)

18 BY MR. TALASNIK.

19 Q. Mr. Simonelli, while your daughter waB

20 in this emotional state as you have described

21 and while she told you what had happened to

22 her, did she identify the person who had done

23 these things to her?

24

25 Q.

She told ae it vas --

Who did she say had done this to her?
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1 A. Richard Highlander.

2 O. Mr. Simonelli, did you determine it

3 appropriate to taKe photographs to show the

4 injuries that your daughter had received on

5 the 16th of March?

6 A. Yes. I took pictures of her after we

7 came back from the hospital.

8 O. I am going to show you two items that

9 have been marked S-45 and 5-46 for

10 identification. I am going to ask you to look

11 at them and first I want you to tell me

12 whether you recognize what those pictures

13 are.

14 A. These are photos I took after we came

15 from the hospital.

16 O. Do you recognize them as photographs

17 thac you yourself took?

18 A. I took, yes. Yes, I did.

19 O. When did you take them in relation to

20 your daughter being treated at the ho.pital

21 for the March 16th incid.nt?

22 A. I would .ay this was approai •• t.ly .ia

23 o'clock, 5.30, tight aft.r w. c ••• b.ck fro.

24 the hospital and the h03pital r.l •••• d h.r.

25 O. That was on the very .a•• d.y?
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face.

A. The same day, we drove back to the

house from the hospital and I took the

pictures.

Q. As a result of what Gloria told you

and who Gloria identified as having cauaed

these injuries. did you yourself do anything

to attempt to protect her or aecure her in her

condominium?

"A. The firat thing I ~one waa get the

phone number and have all the locka changed.

th?se photographs in your opinion

reflect the way Gloria looked that

DoQ.

accurately

evening?

A. To me she leoked a little worse. but

the photos only show what they have to show.

Q. Okay. What specific injuries did you

intend to show by taking those photographs?

A. We wanted to get -- we wanted to show

the injuries to a jUdge. yeah.

Q. what inj :; _s to Gloria's body did yo~

intend to show?

A. Really the neck and the broken finger

and the bruises above the eye. You can see

th~ bruises on the eye and the side of the
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A. Ye a.

o. Who had the key?

A. That Mr. Highlander had another key

and we were afraid he would come back and give

her more injuries.

O. Why did you feel it necessary to

change the phone number?

A. We didn't want to be harassed by phone

calls.

O. Mr. Simonelli, did you discuss with

your daughter whether she would be willing to

press criminal chargee against Mr. Highlander?

130

I got in touch with a locksmith. I called the

telephone company to change the telephone

number. It was a Wednesday and they said the

quickest we can change the number was Monday.

The locksmith said it was about 4:30, five

o'clock maybe that happened -- they said he

best I can get there is tomorrow afternoon. I

said no problem, I'll be here, and I stayed.

O. Mr. Simonelli, why did you determine

that it was necessary to get the locks

changed?

A. We were afraid that he had another
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1

2

Q.

A.

And what did she say?

Definitely she was going to press

3 charges.

4 Q. Did you do anything with her with

5 respect to actually physically signing or

6 pressing charges?

7 A. The next day we went -- there was a

8 complaint and we upgraded the complaint. We

9 went to the police station and made a

10 complaint out for the bodily injury he gave

11 her.

12 Q. Mr. Simonelli, explain to us what you

13 mean by you uP9ra~r~ the complaint?

14 A. Well, as soon as she came back from
,

15 the doctor's, her friend -- one police

16 department turned her over to another poli e

17 de~artment to d:iver her in and --

18 MR. DAVIS, I object to this. It is

19 all hearsay.

20 THE COURT, Without a founaation,

21 Mr. Talasnik, I agree.

22 BY MR. TALASNIK,

Q. Mr. Simonelli, did you have anything

24

•

to do with the decisio~ to ~pgrade or change

25 the complaint again8t Mr. Highlander?
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1 •

2

A.

o.

Yes.

Did this decision come about as a
,

3 result of talking to your daughter?

A. Well, I read the complaint and I

5 didn't think -- it was watered down. I felt

6 like it was watered down. After I seen these

7 injuries, I said no, you got more than that.

8 This complaint is watered down what ttey put

9 on it.

10 O. So it was after that that you took

11 your daughter to the police station the next

12 day?

13

14

A.

O.

Yes, sir.

Did you actually accompany your

15 daughter to the police station to sign the new

16 complaint?

17 A. Yes, I ~as right there. Me and my

18 wife were right there with her.

19 O. Were you there for the signing by your

20 daughter?

21

22

A.

O.

Yes.

I want to show you a document that ha.

23 been marked S-44 for identification. I would

24 like you to look at the document and firat

25 just tell me if you recognize what it ia.
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Q. Yea?

A. I'm pretty aure ahe went with her

mother to the Atlantic City Courthouae to get

A. Right.

Q. Charging Mr. Highlander with

aggravated assault against your daughter?

A. Right.

Q. Do you know whether Gloria went

anyplace else that day after this complaint

was signed by you or by her with you preaent?

Did Gloria go anywhere elae?

A. Ye a.

A. It is the complaint.

Q. What is it on that complaint that

causes you to recognize it as the complaint

that we are talking about here?

A. Well, it says Richard Lee Highlander,

his address, Somers Point, and it is the

complaint that Gloris Simonelli made and her

signature is here.

Q. You recognize her signature on the

bottom?

complaint on the 1~'~ of

signing thatfor her

Ma r ch?

Yes.

Were you present

A.

Q.
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A. I came down on the weekends. I used

to come down Friday night and stay until

Sunday and then I would leave and go back.

O. During any of those visits, did you

talk to your daughter about this complaint

the

day that

did you determ ne

for the next fewdaughter

Simonelli,

I stood and waited for

Now, Mr.

No.

Yes.

You lef< her there while you went

Did you come down at all?

A.

Q.

locksmith bec&use that was the next

the locksmith was supposed to come.

a restraining order against him.

Q. You did not go?

A.

Q.

home?

Q.

to stay with your

days?

A. I stood until Sunday.

Q. Why?

A. I was worried about my daughter.

Q. At some point, did you determine to

leave to go back ~~_~?

A. Well, I had to go to work and I had to

get back to work, but my wife stood, my wife

stood for the next several weeks.
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that she 'had signed against Richard

Highlander?

Q. Did you ever discuss with her her

willingness to follow through and testify

against him?

A. Yes. She WdS determined to testify

against him. She said I was never bLttered

around in my life, you never hit me, why does

somebody have to come into my house and beat

me up.

Q. Mr. Simonelli, I now want you to think

a little bit for~~.J to a Sunday evening, the

lOth of April, 1988. Do you recall being home

that night?

A. Yes.

Q. What hdppened that night?

A. We received a phone call approxi.ately

11 o'clock, maybe 10 after 11,00, and it was

Gloria and she said somebody kicked or banged

through my door and broke the thing and

they're trying to get

MR. DAVIS' I object to hear.ay
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A.

again.

Yes.

MR. TALASNIIt, I will lay a
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foundation, your Honor.

BY MR. TALASNIlI::

O. Mr. Simonelli, is it you who took the

phone call from your daughter or your wife?

A. My wife.

O. After your wife took the phone call

from your daughter, ~id you and she do

anything?

she was going to c~l: the police.

O. About what time did you get to Margate

in response to this phone call from your

daughter?

A. 1:30, quarter to 2:00. 1:30 or

quarter to 2:00. It takes me about an hour

and 15, 20 minutes. It was night time and I

didn't drive that fast.

O. You left right away?

A. Got dressed and left.

O. And this would be 1.30, quarter to

2.00 in the morning?

Came down where?

To Margate, her apartment.
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A.
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Yes.

Yes.

We got dressed and came right

She said
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Q. Wo~ld you describe what you found when

you got there?

A. The front door looked -- it looked

like the front door was forced and it is a

French door and the panes of the French door,

the wooden part that holds the panes in was

broken down, broken right off. I fixed them

after that. You can see where the door was

like kicked or pushed with something, vith a

bar, like it was forced.

Q. Did you have occasion to see and talk

to your daughter in those early morning hours

that would be now t~~ 11th of April vhen you

finally arrived?

A. Yes. She said she was frightened, she

was very frightened.

Q. Would ycu describe her e~otional state

at the time that you confronted her arriving

in those early morning hours?

A. She says, I knev he vas going to break

in, I knev he vas going to break in. Sh.

started crying, he was coming to get •••

knov he broke the door~

I said, you got the cops.

your mother viII stay. Don't worry
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1 Then we calmed her down a little and she said

2 I can't and then I said don't worry and I

3 brought a piece of pipe with me. I said if he

4 comes in, I'll take care of him.

5 O. What if anything was done with respect

6 to notifying the police?

7 A. She called the police.

8 O. And was this done in your prQsence?

9 A. I think she called the police before I

10 got there. The police were there already

11 before I got down there, I think.

12 O. After that incident, did you continue

13 to see your daug,t,: through the month of

14 April on a regular basis?

15 A. I left my wife down there. My wife

16 stood down there again.

17 O. She stcyed again?

18 A. Yes. I caae back, called back into

19 work and then I came back the following

20 weekend and stayed a whole ~eek down there and

21 then my wife stood down there.

22 O. I want you to think a little bit

23 further to the weekend of the 23rd and 24th of

24 April.

25 Do you recall that weekend?
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O. Did you come to Margate to see Gloria

again that weekend?

and how long you stayed?

A. ·I'm pretty sure I arrived Friday right

after work. We got dressed and went uown

Friday evening and stood until Sunday, which

would be the 24th.

Q. A few days before that weekend, had

you gotten any unusual phone calls at home

re~arding your GI t~l and Richard Highlander?

A. I got a phone call from a lawyer that

says he was going to sue me. I said that's no

problem. Mr. Highlander was going to sue us

ana I said my i~surance company would take

care of that. I said, you call my insurance

problems. Number one, he jumped my daughtet

off the staircase and I got ~itnes.e., I told

him. I got my daughter as a witn.... If you

want to sue me, I .aid to him, call ay

insurance company. I will give you ay

insurance company'. nu~b.r.

•
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Mr. Simonelli, what did you do that
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last weekend with Gloria down in Margate?

A. We had dinner together. We took her

to work. When my wife was down there, she

used to take her to work every night and when

she come home, we waited for her. On Sunday

we had dinner and then Sunday night we sai ,

why don't you come home and she said no, one

of the girls is leaving and we are going to

have a dinner for her. She said I like this

person, I want to go to the dinner. I want to

go to dinner with her. She said, I'll be all

right.

I said, ~;: you sure you're going tu

be all right and she said I'm pretty sure I'll

be all right. I asked her if she wanted to

come back home for a couple of days and th@n,

you know, you s?end it up with us.

She said, I'm obligated to go to

this luncheon or dinner for the girl that w~s

leaving work, for the girl.

Q. This would have been Sunday, April

24th?

A. Yes. Sunday, April 24th.

Q. What time did you leeve your

daughter's place that Sunday?
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1 A. 2:45, quarter to 3:00, around that

2 time. We had something to eat first. She had

3 cooked a little and we left.

4 o. That's 2:45, quarter to 3:00 in the

5 afternoon?

6

7

A.

o.

Approximately, yeah.

Did you ever see your daughter again?

8 A. NO. Not ·until she was laid out.

9 o. Bow were you notified that your

10 daughter had been shot?

11 A. I received a call from the Lavallette

12 Police Department, which is my precinct, and

13 they said there wi • be a pOlice officer at

14 your door. This was approximately one o'clock

15 in the morning. I went to the door and I said

16 what happened and he shook his head. The

17 pOlice officer tappened to know us and

18 happened to know Gloria and went to schOOl

19

20

21

with her.

Margate.

Be said she was shot and killed.

I went to the phone and called

I said, is my daughter dead, and

22 they said yeah then I said it is your fault

23 and then I hung up the phone.

24

25

o.
A.

Then where did you go?

My wife was there and I tOld her and



J. Simonelli - Direct
142

1 my family came running right over and we stood

2 there until the following day. Then I had to

3 bring a doctor for my wife. My wife was upset

4 and I brought a doctor. He came the next

5 morning and all our friends came over. We

6 called them that something happened and all

7 the neighbors had come in and everything.

8 They started coming right in.

9 MR. TALASNIlt: I have no further

10 questions of the witness.

11 THE COURT: Mr. Davis?

12 CROSS-EXAMINATION

13 BY MR. DAVIS:

14

15

16

o.
A.

o.

Mr. Simonelli?

Yes, Bir?

Do you know when your daughter

17 commenced or initially met Mr. Highlander?

18 A. The recollection iB late November or

19 early November. That'B roughly.

20 o. In fact, the only thing you can baBe

21 it on iB what your daughter told you?

22 A. Not really. I mean, he was there. I

23 would have met him when I wa. down my

24 daughter'B houBe every weekend.

25 o. Every weekend, but if he wa. there
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daughter commenced living with Mr. Highlander?

A. That'& the nearest recollection I can

think of. Maybe eu_lY November is the

recollection I have.

143

even every week, you wouldn't necessarily have

seen him?

A. No.

O. And if she was seeing him at different

areas, different bars, different casinos, you

would not have seen Mr. Highlander, would you?

O. Now, tG the best of your recollection,

when they commenced to live together, they

were living as man and wife, were they not?

A. No. I don't know that.

O. You don't know that because your

daughter didn't tell you everything, did she?

A. She told me everything.

O. She didn't tell you how she was

receiving certain monies, did she?

NO.

November.

November?

And, in fact, do you know wh£n your

November of '87.

Yeah.

A.

A.

o.

A.

o.

o.
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condominium?

o. You just answer the question. Did she

tell you how she was receiving certain monies?

A. No.

mortgage?

A. Right, sir.

O. You had to lend her money to buy that

condo.

A. Yes, sir.

O. And you further indicated tha~ you had

to be on the mortgage papers because her

$17.000 per year would not allow her to carry

that mortgage.

Now. you say that Gloria bought this

That's a lie.

Yes.

That's before she had the cigarette

Yes, sir.

Therefore, you had to go on the

A.

A.

A.

girl job.

O. I didn't ask what job. I said $17,000

she was making. regardless of the job, as far

as the financial institution was concerned was

not sufficient ~o allow her to carry the

mortgage. was it?

A.

o.

o.
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1 Q. Your son had to give her some money to

2 buy that condo.

3

4

5

A.

Q.

A.

Yes, sir.

Now, what was the mortgage per month.

When she bought it, three years, the

6 mortgage started out at 435 a month.

7 Q. What type of vehicle did she have at

8 that time?

9 A. A Camry I think they called them. A

10 Camry.

11 o. What year was it?

12 A. Mine it was a year less than mine.

13 Hers had to be a I 7 .... .. Mine was an , 80 •

14

15

16

17

18

Q.

A.

Q.

A.

Q.

'79 Toyota?

Ye 8.

Did she have a telephone?

Yes.

Whose name was it in before you had it

19 changed last time, whose name was it in?

20

21

A.

Q.

Hers -- mine.

It wasn't in her name because she

22 couldn't afford to carry it.

23 A. No. aecause she didn't have to put

24 money up to buy -- for the telephone. You

25 have to put a deposit. She didn't have to put
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a deposit.

Q. She wouldn't have to put the initial

deposit?

deposit to put up?

A. She had the deposit.

Q. After Mr. Highlander commence~ living

with your daughter, did you notice certain

gifts your daughter was receiving?

Q. Did you notice any fur coats?

A. Yes. She ~.~ the fur coat eight, nine

months before she met Mr. Highlander. She

bought that fur coat, bough~ it on a lay-away

in January of the year and a half before sbe

met this gentlenen. She bought it --

Q. Finish it. You can finish.

In fact, she had a fur coat laid

away and it was after she met Mr. Highlander

that she got that fur coat out, isn't that a

fact?

A. No. She made the payments. We're

talking about January ~f '8~ into November of

'87. She was making ever payment in certain

•
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Ye s.

Is that because she didn't have the
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months.

afraid he was going to get sick. The doctor

said to take somebody with him.

O. Did she go to California?

O. Now, you indicated the first time you

saw Mr. Highlander was around about

Thanksgiving.

didn't you?

A. That day, in the afternoon it was.

O. That day? Did anyone else come down

to Margate with you?

A. My sister-in-law and brother-in-law.

O. Isn't i~ a fact that they stayed at

the Atlantic Palace on Mr. Righlander?

A. Yes, air. I also stayed at the

washe

Colorado?

a hair

Yes.

Yes. To my earliest recollection.

And that was in Atlantic City.

I think so -- no, Margate.

You went out to dinner that night,

A.

O. Did she go to Denver,

A. Yes. He was going for

transplant and he needed her.

O. Did she go?

A. Yes. He asked her oecause

O.

A.

A.

O.
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Tropicana.

California.

O. You allowed Mr. Me. Highlander and

youe daughter to share the s ••• b.droom?

he did.

O. At that point your daughter appeared

to be quite happy?

A.. No.

O. Did she complain to you at that time?

A. Not exactly at that time, but right

after it.

O. When she complained to you right

after, did you do a~ything?

A. I said try to work it out, see what

you should do.

O. What do you call right after?

A. Right ~round Christmas time.

O. Just before Christmas time?

A. Around Christmas, around then.

O. In fact, on Christmas Eve she came to

your house with Mr. Highlander?

limousine?

Ye s,

Because my son was in from

I don't know if he paid for it.

Did Mr. Highlander supply you with the

Yea.

A.

A.

o.
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A. Wait a minute now. Everyone was

asl eep. Let's not twist it the way it sounds.

The kids were all sleeping, which I ~all kids

to my age. T~ey were all sleeping, so we

watched the midnight mass and they were all

you out and I said I'm going to bed and tb~y

said okay, we'll go to bed, too, and I have no

recollection that he slept with my daughter on

that date.

Q. At that time there didn't appear to be

any problems, did there?

A.

there.

I have no idea. It wasn't done right

Christmas ~~~re is never no problem --

yes, sir, there was problems, I'll tell you.

My son was very unhappy the way he was

talking. We were at the dinner table and he

wa= very unhappy with him.

Q. In fact, you and Mr. Highlander had a

conversation at that time, didn't you?

A.

Q.

We probably did.

And he appreciated how you were

treating him and he indicated to you how much

he loved your daughter, i8 that not a fact?

Q.

That'8 jU8t a ~ord ¥ith 80me people.

Mr. Simonelli, it may be jU8t a word,



J. Simonelli - Cross
150

1 but I'm asking you is, it not a fact that the

2 words were used?

3 A. They probably were. I won't deny it.

4 I don't remember it, to tell you the truth.

5 o. At any time during the time that Mr.

6 Highlander was in your home during that

7 Christmas holiday. ~id you ask him out?

8 THE COURT: I'm sorry?

9

10

1 1

o.
A.

Q.

Did you ask him to leave your home?

No.

Did you ask him to leave your daughter

12 alone?

13

14

A.

o.

No.

Now, you've indicated that on March

15 16th you received a telephone call?

16

17

A.

o.
Yes.

Now, directing your attention to about

18 two weeks before March 16th, the first few

19 days of March, do you recall yourself and your

20 wife coming down to See your daughter and Mr.

21 Highlander being in the house?

22 A. Yes, we might have. We were down

23 there every weekend. Days I'll not good at.

24 o. Do you know if, in fact, at that tille

25 your wife asked Mr. Highlander to leave?
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you received a telephone call, is that true?

for a walk. I had r~~~ back from work and

went to playa couple of numbers.

truth, the God's honest truth.

O. And you left your wife at the house at

conversation at all, were you?

He went

I'll tell you the

You went back to

No.

She may have.

You weren't there, were you?

No.

In fact, you weren't part of the

Isn't it a fact that Mr. Highlander

I don't recall.

No. He was there when I got back.

Isn't it a fact that he left the house

He left and came right back.

I may have, ye ••

Now, on March 16th, you've indicated

Yea.

Didn't he leave for a few days at that

A.

o.

A.

o.

A.

A.

O.

left?

A.

A.

A.

A.

O.

time?

O.

that time, didn't you?

Lavallette?

at that time?

o.
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A. Yea.

A. No.

O. All you know is what Gloria told you?

O. The date of this alleged -- did you

see the assault?

That was the day of the

Yes.

He wasn't there.

He had left?

He was gone.

But you didn't see any of it?

No.

Pardon me?

A.

Q. When you arrived at Margate on that

day, is it not a fact that Mr. Highlander was'

no longer in the premisis?

A.

A.

O.

Q. In fact, he had been removed from the

premisis the day before?

A. Now, wait a minute. His clothes were

still there. His friend came to pick his

clothes up. Physically he wasn't there, but

his clothes were.

Q. When I'm speaking in terms of Hr.

Highlander, I'm speaking about him as a

person.

Q.

O.

assault.

A.
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A. Yes.

this so-called assault?

A. No.

O. You don't know what precipitated it,

if there was an nssault. do you?

A. No, but the doctor called us.

who was involved.

O. Now, your daughter, when you arrived,

Mr. Simonelli, your daughter already signed a

co~plaint, hadr't she?

I didn't see th~No, I don't.

I got to t"e my daughter's word for

You don't know who was involved in

Will you answer the question?

No I don't.

Do you know what precipitated this?

A.

Pardon me?

A.

A.

assault.

o.

o.

o.

o. And she had signed this complaint

where, do you know?

A. Ilargate.

O. Margate Police Department?

A. Right.

O. And you came down the next day.

A. No. I came down the aa_e day.
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o. You came down the same day?

A. That's right. I vas down the 16th,

the day of the alleged assault.

O. Did you go to the police department

immediately or did you go tbe next day?

A. I went to tbe hospital. I took my

daughter to the hospital.

O. Did you go to the Rargate Police

Department tbat day?

A. After ve brougbt my daugbter from tbe

hospital, tben the next day ve went to tbe

police station.

O. So you ven~ to tbe police ~apartment.

the next day?

A. Rigbt.

O. Wby did you go tbe next day?

A. Hu.ber ona, va bad tba kid vas sick

burt. I sat dovn and raad tbe raport and I

thougbt it vas vatered dovn too .ucb, and I

said tbis is nothing. Tbis is lika so.abody

spit at you or cursad you. I said look at bov

you are. You'ra baat up. Wa bave -- ve got

tbe hospital racords, tba doctor~s atat ••ants

of hov you ca.a into his offica and tban ve

vant up and raisad -- ve updated the
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1 complaint.

c 2

3

4

o.
A.

o.

You upgraded the complaint?

Yes.

Is it fair to say that when your

5 daughter went to the pOlice department, she on

6 her own signed a certain complaint, disor erly

7 simple assault?

8 A. It's true. I think she was harassed

9 into that by a lieutenant.

10 o. You're saying now that -- I'. going to

11 call the name and tell .e if I'. wrong --

12 Lieutenant Boake?
..~.

'~. ,- 13

14

A.

o.
Yes.

Are you indicating that Lieutenant

15 Boake of the Margate Police Department

16 harassed your daughter into signing a

17 diso~derly co.plaint?

18 A. Well, I can't go as far as saying

19 harass, but he did it. The next day, he said

20 you can't upgrade this,. this is nothing. I

21 said take a look at her face, a sprained neck,

22 a busted finger, you want .e to go to court

23 with this thing?
•

thing, no probl •••

B. said, it is,a do •• stic

I said, let th. prosecutO[

25 worry if it's a do••stic thing and this is the
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A. Yea.

Judge?

way my daughter wrote the report, I didn't.

Q. Did you read your daughter's report?

Your Bonor, could I ha~e this .arked

for identification?

TBB COURT. D-5.

I can'tI don't remember.Ro.

remember every lit.:a thing.

Q. You told me a minute ago you

remembered reading bow she injured it.

A. I made a .istake.

Q. What wa. the .istake? You didn't read

it or you forgot what it said?

A. I forgot what it says, to tell you the

truth right now.

MR. DAVIS. Could I ha~e a .o.ent,

A.

I didn't ask you to read tha

complaint. I said, did you read the report

how your daughter indicated how she injured

her finger.

Q. Did you read how your daughter broke

her finger or injured her finger? Did you

read that? Did you read it? What does it

say?
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Ye ••

Yes.

Q. Just look at the last .entence. Does

that indicate to you how ahe hurt her finger?

Q. Do you know what that is?

A. That's the first co.plaint.

Q. I. that the co.plaint that you

referred to when you indicated to me you read

her complaint?

Yes?A.

(Below-described document marked

Exhibit 0-5 for identification)

BY MR, DAVIS I

Q. I want you to take a look at 0-5, Mr.

Simonelli, if you would, please.

A. All right.

Q. It's got anotner page. Flip it over.

Q. What doe. it aay?

A. She aaid ahe hurt it wbile going to

the telephone.

Q. She aaid ahe hurt it by going to the

telephone?

A. RUh-huh.

Q. She didn't aay anything about Mr.

Highlander breakihg her finger, did ahe?
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1 Pardon me?

2

3

A.

Q.

No.

Nov. Rr. Sim9nelli. you've identified

4 certain cbecks. receipts and a lease for an

5 autollobile. Tbere is no doubt tbey are all in

6 your daugbter's nalle. But you can'~ 8it t ere

7 for a fact today and tell us vbere sbe vas

8 getting ber Iloney to pay for tb08e items?

9 A. Sbe vas earning it. Before Rr.

10 Higblander calle into tbe picture. sbe va8

11 paying all her bills. Por tvo years before.

R
~:j

12 on tille.

13 RR. DAV~S, Could you direct tbe

14 vitness to answer?

15 THE CODRT. I knov it is difficult.

16 Rr. Silllonelli. Listen carefully to tbe

17 questions and ansver only those questions.

18 Read the last question.

19 (Wbereupon, the reporter read the

20 pending question)

21

22

23

A. Ro.

RR. DAVIS.

THB CODRT.

That's all, JUdge.

Rr. Talasnik?

RR. TALASRIIT. Thank you.

25 RBDIRBCT BXARIRATIOR
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1 BY MR. TALASNIK:
(

2 o. Mr. Simonelli, you told us that vhen

3 the condo vas originally purchased, that you

4 determined to put it in your name. At the

5 time Gloria -- I think you vere saying ahe vaa

6 making $17,000 a year?

7

8

A.

o.
Ye B.

I believe you alao testified bhe

9 changed jobs?

10

11 o.
Yes.

After the condo vaa bought, ahe became

12 a cigarette girl?

13

14 o.
Yea.

Do you knov from talking to her· why

15 ahe changed from the job ahe had managing the

16 gift ahop to becoming a cigarette girl?

17 Ber incume vould almoat double. Ber

18 income almoat increaaed -- almoat doubled her

19 income.

20 o. You've indicated that during the laat

21 couple of yeara of her life tbat you

22 maintained a cloae relationabip witb ber in

23 terma of viaita?

ft",
<.;.:;)

24

25

A.

o.
Yea, air.

Would tbat include diacuaaiona about
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1

2

her financeB?

A. Yes, sir.

3 .0. Would do you baBe your testimony on

4 that by changing from the gift Bhop manager to

5 cigarette girl that her income nearly doubled?

6 A. Well, number one, Bhe paid me

7 completely back all my money that I lent her.

8

9

She paid her brother back her money.

financed Bome money to her brother.

She

This waB

10 all her money. She waB still paying the

11 condominium, her dues to the condoainium fees,

12 and paid us all back in the year and a half

B 13 that she went fro~ wnat you call gift shop to

14 the cigarette girl.

15 o. Now, with respect to paying you back

16 for monies advanced to help on the downpayment

17 for the condoainium, was this paid back to you

18 before she began to date Richard Highlander?

19 A. Almoat a year before. Way before.

20 o. Wi~h reapect to the aoney that waa

21 advanced to her by her brother to help with

22 the downpayment and the fact that ahe paid all

23 of that back, was that done before Bhe began•

24 to date Mr. Highlander?

•

25 A• Yea, becauae ay Bon alao bought a



J. Simonelli - Redirect
161

1 condominium two doors down from Gloria and
(

2 that's when she gave him his _oney back. Then

3 he bought a house in January and she lent him

money back in January. She paid back the

5 money a year before for him to buy tbe

6 condominium. Then in January of '88 he bought

7 a house and she lent him money to buy the

8 house, for him to put a ~ownpayment down.

9 Q. Now, with respect to the mink coat

10 that bas been referred to, do you recall any

11 discussions witb your daugbter about arranging

12 for the purcbase of tbat coat before she· met

13 Mr. Highlander?

14 A. The day she went out and got it, it

15 was an estate sale, Steinbach's had an estate

16 sale and she said I picked up this fur coat.

17 She said I just put a downpayment and I aaid

18 you're working. bard and you deaerve it. Sbe

19 put a downpayment to put it away in lay-away.

20 Q. Prom the time tbat abe cbanged joba to

21 become a cigarette girl, nearly doubling her

22 income aa you have described for ua, did ahe

23 ever aak you or your aon for moneY?

24

25

A.

~.

No.

Did abe ever complain of needing money
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questions, you began an answer that your

daughter never had money troubles until sbe

ran into Highlander?

for expenses?

A. No. She wanted to lend me money.

Q. Now, in response to one of Mr. Davis'

A. Number one, my daugbter had a funny

babit. We set up -- tbe aortgage payaent was

due tbe 1st. She used to give me tbe money or

give me a check aftb give balf in casb and tha~

would be on the 20tb or 22nd. In fact, we

were almost a montb ahead until somebody.

stepped into the picture and tben sbe didn't

make payments, tbere was no -- in fact, tbe

day wben she passed away, I bad two aontbs

payments I bad to aake out of ay own bacau.a

sbe was in a bole up to bara all of a suddan.

Q. Tbis falling into a bole was only

after sbe bagan to data Mr. Higblandar?

A. Yas. And har cradit cards war a bigb

wban sha diad •

•Q. How would you know tbst bar cradit

,
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A.

Q.

tbat?

That's correct.

Would you describe wbat you mean by
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cards were current until she began to see Mr.

Highlander?

A. I had to lend her money tp aeet the

aaount once of the American Bxpress payment.

This was after she met Mr. Highlander.

O. Okay. You were asked questions by Mr.

Davis about your daughter appeared to be happy

when she was with Mr. Highlander, focusing on

the end of 1987 and the first month or so of

1988. I believe you began to answer thst, no,

that was not true, that she didn't alway.

appears happy.

Would you describe what you mean by

that?

A. We had met them -- .he wasn't Gloria.

She wasn't my daughter. Bverything wa., how

are things going and she I .aid wbat'. your

problea, you know? I .aid, well, if you're

not getting along, separate from eacb otber

for a wbile and .ee wbat'. bappening. See if

you can go away from eacb otber for a wbile

and see if anything is wrong. Sbe .ay., I'll

be all right. That wa. her favo~ite .aying,

everything will be all rivht, I'll be already.

Q. All rivht. Did you percei.e that



WI

1

2

3

t

5

6

7

8

9

10

11

12

13

It

15

16

17

18

19

20

21

22

23

2t

25

J. Simonelli - Redirect
l6t

conduct to be different than the way she was

maybe six months earlier?

A. Definitely, yes.

Q. How was it different?

A. From a happy gi rl, she became a sad

9i rl.

Q. You were asked questions about

Christmas and about Mr. Highlander being there

Christmas and you never asked him to leave, is

that right?

RO.

Q. Was there anything negative, however,

that did occur there?

A. My son was very unhappy. Se was -- he

was talking a lot of bigot talk and we're not

used to that kind of stuff. We're brought up

in a different environment and this was that

and this and that and my son said I don't have

to listen to this. I said John, have

patience, I know it is not right.

Q. During the visits you had with GloriG,

between, let's say, the first of the year 1911

and the time that you visited with her after

the assault, so we are talkIn9 January,

February and early Karch of 1"', dId you ever



J. Simonelli - Redirect
165

,-,
\.- /

1

2

bave any discussions witb your daughter about

bow sbe felt about Mr. Higblander?

3 Ro. I never sat down. My.wife

4 usually used to do tbat. Motber and daugbter

5 tbing.

6 Q. When you would see b~r during this

7 first few montbs of lt88, bow did ebe appear

8 to you?

10

Sbe wasn't happy.

explain, but you know a

It is bard to

wben you know a

11 person for 30 years and you bring tbem up and

12 everytbing, and tben all of a eudden you see

13 tbeir -- you know, it was like sbe was sick.

14 A couple of times sbe was sick and she was in

15 tbis -- it is bard to explain. When it's your

16 own child, you know bow tbeir emotions are

17 cbanging, tbat tbey are not bappy.

18 Q. You were asked q~estions about tbe

It assault involving your dsugbter snd Mr.

20 Higblander, correct?

21

22

A.

Q.

Y.a.

And you admit tbat you were not

23 physically present to see tbat assault?

24

25 Q.

Ye ••

Wbat is tbe basis of your information
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1 about the aBBault?

2 A. The doctor'B office called UB. The

3 doctor'B office called us and said

4 MR. DAVIS. I object to what the

5 doctor's office Baid.

6 TBE COURT. SUBtai~ed.

7 BY MR. TALASNIK.

8 o. After vi Biting with the doctor, did

9 you then Bee your daughter?

10 A. Yea. We went right to her apartment

11 becsuse we went to the doctor's office first.

12 o. At the time did she explain to you

13 what bad happened? What was her emptional

14 state?

15 Bysterical, abe was bysterical.

16 o. At tbe time she explained to you what

17 bad bappened, did she appear to be capable of

18 calm, rational fabrication?

19 A. Could you repeat that? Irrational?

20 No.

21 o. At tbe ti.e tbat ahe waa explaining co

22 you wbat bad occurred, wbat waa abe doing

23 physically? Bow was abe acting?,

24 A. 8he was -- ahe sbowed .e everytbing

•

25 that bappened, you know -- up tbe ataira, be



J. Simonelli - Redirect
167

1 jumped down the stairwa¥, he was going to kill

c
2 himself, he took the ke¥s and how he hid the

3 keys on her, closed the door.

Q.

5 to us?

6

And her emotional state you described

Hysterical, she was hysterical.

7 Q. Did she tell you that at one point she

8 had told hi. that she wanted him to leave?

9

10

A.

Q.

Yes.

Did she tell you --

12 questions again •
.-,
t ,
~

11

13

IIR. DAVIS.

THE COURT.

I object to the leading

I haven't heard the

14 second question yet, but the last one was, IIr.

15 Talasnik.

16 BY IIR, TALASNIK.

17 Q. What sorts of information did Gloria

18 give you about how the injuries were caused to

19 her face and her back?

20 He punched her •. She told .e he

21 punched her in the eye and then he punched h.r

22 in the back.

23 Q. What infor.ation,.if any, did

r;;.
\d

Gloria give you about whether the phones were

25 ta.pered with in any' way?
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there.

A. Beat .e up by the face, face, back snd

fists in the head and in the eye •.

Q. Continue.

A. Then took the phone out of the outlet

and dead bolted the doors and hid the keys.

Q. And beyond that?

A. Be took the phones out. She said he

took the phones out.

Q. What information did she give you

about the doors and the keys and her ability

to leave?

A. She has dead bolts and the dead bolts

he locked the insides of both doors and had

the keys and she couldn't get out.

Q. All of those things were bits of

information that she gave you?

A. She told .e.

Q. I now want you to look again at this

document that Mr. Davis showed you that's

marked D-5 for identification. The document

which you have identified as being her

stat .. aent.
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A.

Q.

Ber first state.ent, yes.

I would like you to begin reading fro.
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o.-
1

2

A. I can't make it out -- also skinned me

I can't read that •

3 Q. Also something?

4 A. Also something in the morning -- I'a a

5 little nervous.

Q. Okay. And that is from the statement

7 that Gloria had already given by the ti.e you

8 got there?

Yes.

10 MR. TALASNIK. I have no further

11 questions, thank you, your Bonor.

12

13

TBE COURT.

MR. DAVIS.

Mr. Davis?

Just a couple of

14 questions.

15 RECROSS-EXAMINATION

16 BY MR. DAVIS.

17 Q. Mr. Si.onelli, are you telling ua

18 tOday that your daughter waa aaking

19 approxiaately '34,000 aa a cigarette girl?

20

21 Q.

Approxiaately.

You told ua your daughter waa dead

22 bolted into the apart.ent and the keya Were

23 bidden?

o 24

25

A.

Q.

Y•••

DO you know how ahe got out ot the
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apartment?

A. I think she found the keys, if I~m not

mistaken.

Q. And you also told us on this same

evening that Mr. Higblander attempted to

commit suicide?

A. I don't knov if he committed suicide.

He jumped out -- vhat she told me, be jumped

off the balcony.

Q. Didn't you indicate he tried to commit

suicide?

A. I don't tbink tbat's trying to commit

suicide. It vas only eight foot high.

Q. Isn't that the vords you used?

A. No. I never said that.

Q. You never said tbst? Your daughter

never told you tbat?

A. He says -- .y daugbter said he vas

going to kill hi.self, not co •• it suicide.

Q. SO on this evening be vas going to

kill himself?

A. You didn't say my daughter said tbat.

You said I said it.

Q. Okay. Did your daugbter tell you be

vas going to kill bi.self?
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2 balcony.

/'- ,
\

1 A. YeB, and he jumped off the eight foot

3 IIR. DAVIS. That'B all.

IIR. TALASNIlI:. Nothing further.

5 THB COURT. Thank you, IIr.

6 Simonelli.

7 (WitneBB excuBed)

8

9 witneBB.

THB COURT. You may call your next

10 IIR. TALASNIlI:. The

11 State calls Gloria Simonelli.

12 GLORIA SIIIONBLLI, having been dUly sworn, waB

c 13 examined and teBtified aB followB.

14 DIRECT EXAIIINATION

15 BY IIR. TALASNIlI:.

16 Q. IIrs. Simonelli, would you tell us

17 where you live?

18

19

20

21

22

23

Q.

A.

Q.

Q.

Five Westaont Avenue, Lavallette.

Who do you live there with?

lIy husband.

Is your husband John Siaonelli?

Yea.

IIrs. Simonalli, are you related to the

25

deceased in this case? Gloria Siaonelli?

Yes, I'a her aother.
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1

2

Q.

name?

The two of you have the aame first

3 A. Yes. Her name is really Gloria Ann.

4 My name is Gloria Margaret. We called her

5 Gloria Ann.

6 o. Mrs. Simonelli, durir.g the latter part

7 of 1987, did you learn that your daughter had

8 begun to date a aan by the name of Richard

9 Highlander?

10

11

A.

Q.

Yea.

Were you ever to be introduced to Mr.

12 Highlander?

13

14

A.

Q.

Yes.

DO you see the man in the courtroom

15 who was introduced to you by your daughter a8

16 Mr. Highlander?

17 A. Y•••

18 Q. Would you point hia out, pl •••• ?

19 A. Right th.r ••

20 THI COOR'I.'. L.t the r.cord r.fl.ct

21 th.t the witn••• pointed to the d.fend.nt.

22 BY MR. 'l.'ALASNIK.

of 1987, how oft.n would you .e. your

23
•

Q. M•• Simonelli, during the latt.r part

•

25 d.ughter?
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•

c
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A. Ouite often. Mostly every weekend

maybe, sometimes we would miss"her on the

weekends, but we would see her. We were very

close. We spoke on the phone quite often.

O. Do you feel over the course of the

years you developed the ability to read yo~r

daughter pretty well?

A. Oh, yes.

O. Do you recall the first time that you

saw her with Mr. Highlander?

A. Ye 8.

O. When might that have been?

A. It was Thanksgiving day.

O. Did you see your daughter with Mr.

Highlander on occasions after that as well?

A. Yeah, a few times. Rot too many.

O. How did your daughter appear with M~.

Highlander particularly, let' ••ay Rove.ber,

December of 1987?

A. Sbe wa. like sort of dovn. It va.n't

Gloria.

O. What do you .ean it va.n't Gloria?

A. She wa. alway. very bubbly, and .be

va. alvay. very down, quiet. Sbe va.n't like

.be va., talkative •
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1 o. I want you to think now on into the

2 beginning of 1988 and how did your daughter

3 appear during January, February, around in

4 there?

5 A. She was getting wor8e. You know, 8he

6 wasn't herself, I can honest\y say that.

7 o. Did you talk to her about it?

8 Ye8, I did. She never really 8aid

9 anything. She wouldn't 8ay anything to me.

10 She said -- I would ask is everything all

11 right and she would 8ay, y.8, it was. But I

12

13

knew, jU8t looking at her.

unhappy.

She looked very

14 o. In late February, perhap. into early

15 March of 1988, were you able to make a

16 connection between what you were •• eing in

17 your daughter and Ricbard Higblander'.

18 pre8ence in ber life?

19

20 o.
Yes, I could •• e the diff.rence.

How were you able to aake tbat

21 connection?

22 .ell, if I wa. in tbeir coapany and he

23 would .ay 80.ething, har eye. would ju.t go up
.

like that, .0 ah. wa. annoyed.

•

~
UJ

24

25 o. • Anytbin9 .l •• ?
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o
1

2 Q.

No, not that I can think of.

I want to focus your attention to

3 approximately the beginning of Mafch of 1988.

4 Did you have occasion to be in Margate and to

5 talk to Mr. Highlander about the situation?

6 A. Yes. On Saturday.

7

8

Q. Tell us about that.

He had come home from work and we were

9 sitting there and I waited awhile and then I

10 said to him, Gloria wasn't feeling well, sbe

11 didn't look good and she told me she was very

12 unhappy, that she wanted him out and that's

13 when I told him to leave. I don't want to see

14 my daughter sick. She's very unhappy and I

15 don't want her to be sick. I said I would

16 like you to leave.

17

18

Q. What happened?

Well, he said he would leave and he

19 left that night.

20 Q. Did you stay with your daughter tbe

21 balance of that weekend?

22

23 Q.

Oh, ye., I did.

Did Mr. Highlander return?

24 He returned maybe about Tuesday

•

25 or Wednesday, I don't know, yes •
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Q. And what happened when he returned?

A. Be said he wanted to speak to her. Be

said he didn't want to speak to me, wanted to

speak to Gloria.

Q. Did that take place?

A. Yes. Be went outside, came with a

truck, went into the truck and she went out

with him and they spoke.

Q. What happened then?

A. They came back. She hadn't said a

word. Be did all the talking. Be said that

he was coming back and Gloria wanted him. She

never said a word. I don't know what he said

to her, but she never said- a word. She just

kept very, very quiet.

Q. What did you det.rmine to do then?

A. I didn't know what to do. I waa in a

8ist. I aaid finally, you have to tell ••

what you are going to do, if you are going to

.tay or what. She didn't aay anything and he

did all th. talking, that h. wa. ataying,

everything was all right.

Q. Did you th.n l.av.?

A. Y.a. I don't know -- I didn't l.av.

•
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25 that night. I think I l.ft th. n.at day, it I
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1 recall.

2 Q. Mrs. Simonelli, I wanted you to think

3 forward now from where we were just .speaking

4 to the morning of March 16th, 1988, that

wednesday.5

6

7

A.

Q.

Where were you that day?

I was at home.

And did you receive any kind of a

8 phone call while you were home?

9 A. Ye 8. I got a call from Dr. Paparone.

10 Be called me.

11

12

Q.

A.

Who is Dr. Paparone?

Be wa6 her physician when she was ill.

13 She didn't know WDere to go that day, but she

14 went to his office.

15 Q. What do you mean he was her physician?

16 A. Dr. Paparone.

17 Q. Whose physician?

18

19

A.

Q.

Gloria'., I'm .orry.

You got the phone call from Dr.

20 Paparone and that wa. in the morning of the

21 16th?

22 A. I don't think it va. morning. I think

23 it was maybe near noontime, maybe a little

pa.t noonti.e.24

25 Q. Maybe noon, a little after?
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1

2 Q.

Yes, somewhere around there.

Mrs. Simonelli, maybe if you sat

3 closer to the microphone we would be able. to

4 hear better.

5 A. I'm sorry.

6 Q. In response to tbat phone call fro i

7 Dr. Paparone from Margate or from Ventnor --

8 do you know where his office is?

9

10

A.

Q.

I think it's Ventnor.

In responae to that phone call fro.

11 your daughter'a doctor, what did you do?

he came home iamediaeely and we went,rigbt

12

13

A. Well, I called .y huaband at work and

14 down to Gloria's. In fact, we were going to

15 the doctor's office, but wben we got there,

16 Gloria was gone already.

17 Q. Wby did you go to tbe doctor'a office

18 firat?

19 A. The doctor told .e to .eet Gloria

20 there, to pick her up. But ahe had gone

21 already wben we got tbere.

22 Q. Did you or your buaband apeak to tbe

~
\;;Jll

23 doctor?

24 The doctor waa buay witb a patient.

25 Tbe nuraea apoke to ua.
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dau9hter's condition?

A. No, not at the tiae. They had told us

she had 90ne home and that vas it and she had

to 90 to the doctor's for her finger.

Q. Did you then 90 with your husband to

Gloria's home?

A. Yes. When we 90t there, Gloria was

there. She had just 90tten in.

Q. I want you to describe what your

dau9hter looked like when you saw her.

A. She hzd a black eye. She was all

bruised and her (lfi~er -- we didn't know at

the time whether it was broken or not because

we had to 90 to the hospital because when ve

went to the hou.e, we brou9ht her to the

hospital and that'. when we found out her

finger was broken.

Q. I want you to now de.cribe how your

dau9hter wa. actin9 when· you arrived ho.e an4

.av her in this phy.ical condition?

A. She wa. hy.terical. She had told u.

no one i. 90in9 to do this to .e. She .aid .y

parent. never hit .e like thi.. Wby .bould

he.

c

()

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Was there some discussion about your
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Q. Can you tell us in more detail vbat

you mean by she vas bysterical?

A. Well, vbat abe said to us vas tbat be

bad locked ber -- he locked all tbe doors in

the house

It is notI object.

Ye ••

Y.a.

Wbat did abe aay had happened to her?

A.

MR. DAVIS.

responsive.

BY MR. TALASNIK.

Q. Let me back up. You told us tbat your

daugbter vas acting bysterical.

A.

Q. Ezplain to us vbat you aean by tbe

vord hysterical. ~bat did you actually see

about her that lets you conclude that she vas

hysterical?

A. Sbe vas very ezcitable. You knov, sbe

vas very eaotional. Sbe vaa all upaet. I

mean, you couldn't talk to her. Sbe vaa ao

upset about everytbing, abe vaa talking ao

fast.

Q. Wbile in thia ezcited and 'eaotional

atate, did ahe tell you vbat bad bappened to

her?

Q.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

•
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her, had hit her.c:
1

2

3

A.

Q.

She had told us that Rick had beat

.Did she identify who she meant by

4 Rick?

5 Who she meant by Rick? Rick

6 Highlander -- Rick.

7 Q. Okay. After hearing from your

8 daughter and seeing her condition and the

9 physical injurieB, what did you and your

10 hUBband do?

11 A. We hugged her and kisBed her snd we

12 didn't know what else to do. And then we had

13 to go to the hOBpl~a1 to have her finger

14 x-rayed.

15 Q. Did you remain with her at the

16 hOBpita1?

17 Ye •• We Btayed until she waB throu9h.

18 They gave her head x-raYB and everytbing.•

19 Q. Did you bring ber back ~oae later tbat

20 day or evening?

21 A. Y••• Wa took ber back boae. It was

22 evening by tbe ti.e we got hoae.

23 Q. Row, did your husband deteruine to

24

25

take photographs of ber?

•
Yes -- no. Sbe insisted on tbat.
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Q. She did?

A. Yes. She insisted she wanted photos.

Q. I'. going to show you two ite.s that

have been marked S-45 and S-46 for

id.ntification. I want you to look at th ••

and simply answer the question whetheor you

r.cognize what they are.

A. Yes. I recognize tb.m.

Q. What do you recognize them to b.?

A. I recognize tb •• to be -- tbat' ••y

daugbter and sb. was b.at up.

Q. Tb. photograpbs app.ar to depict tbe

way your daughter looked after you got h.r

home from the hospital that nigbt?

A. That'. right.

Q. Was a d.cision .ad. to take any

pr.caution. witb r.sp.ct to •• curity in b.r

condo.iniu. building?

A. Oh, ye ••

Q. Wbat was d.cid.d?

A. W. d.cid.d to cbang. tb. lock. and

chang. the t.l.phon. numb.r.

Q. Why?

A. W. figur.d .h. would b. botb.r.d by it

b.c.u •• h. had thr.at.n.d b.r .any ti ••••
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that night and the next day, the 17th ofc'
1

2

o. Did you and your husband stay with her

4

5

A.

o.
Oh, yes.

What did you and your daughter do on

6 the 17th of March, the next day?

7 A. We went to the court in Atlantic City

8 and we got a court order for hi. to scay away

9 from her. She filled out the papers for it.

10

11

12

o.

Q.

You went with her to Atlantic City?

Yes, I went with her.

And do you recall her receiving that

13 court order?

14 A. Yes. She filled out ,he papers ~hat

15 day.

16 Q. During that day, were you aware that

17 she also went to the police station with her

18 father to sign an upgraded criainal coaplaint?

19

20

A.

Q.

Oh, yes, yes, I reaeaber.

Did you have an occaaion to discuss

21 that with her before or after it was done?

22

23

A.

Q.

Before.

In that discussion with ber, did you

24 talk to her about whether she was going to be

25 willing to go through with it and ectually



1
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•
5
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25

G. Simonelli - Direct
184

testify in a criminal court against Richard

Highlander?

~. Oh, yes. She vas gung ho for it. She

said she vas going to do it and no one vas

going to stop her.

Q. Hov long did you continue to stay with

your daughter before returning home?

A. Oh, I think I stayed there a good tvo

to three veeks.

Q. Why did you stsy there?

A. I didn't vant her to be alone. She

vas terrified. She vas frightened. Sbe

didn't knov vhat she was going to do if he vaD

going to come back because many times he had

said he vould hurt the family or, you knov,

and she vas vorried about that. So I atayed

vith her.

Q. Well, nov, Gloria waa amployed at this

pariod of ti.a, waan't aha?

y ••.•

Q. What kinda of work waa aha doing?

A. Cigaratta girl.

Q. What did sha do about har job for tha

firat coupla of waaka aftar tha incidant?

A. Wall, aha had told aacurity wbara aha
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Q. Did he could by on the veekends vhile

you were atayin9 vith your dau9hter?

A. Ye.. Be vould co.e every veekend

vhile I va. stayin9 there, yes.

works about it and they said they would watch

and he wasn't allowed into the place while she

was working.

Q. Did she go back to work the very next

day?

A. No, no. She may have stayed off t~e

whole week and then went back, something like

that.

A. She was all bruised and she waited

until the bruises disappeared.

Q. What about transportation to and from

her job?

A. She used the car. But the security

guards used to walk her down to her car at

night,

Q. Nov, vhere vas your husband durin9

this period of ti.e?

c.

1

2

3

4
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6

7

8

9
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25

Q.

Q.

A.

What about --

Re vas at vork.

What that vas back in Lavallette?

Yes, Lakehurst, Nev Jersey.
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Q. Now, I want to move you forward a

little bit to a Thursday, the 31st of March,

1988 Would you still have been staying with

your daughter on that day?

A. No, I don't think ao.

Q. Well, do you remember ever going tb

court with your daughter in Atlantic City?

A. Yes, I did. I did go to court with

her. I didn't know the date.

Q. What do you remember about going to

court with your daughter in Atlantic City?

A. Well, vhat can I reme.ber? She went

up and testified and told what vas done to her

and.everything and then she got her court

order for him to stay away from her.

Q. Well, now, vaa thia a hearing vaa

thia a hearing that waa conducted on tbe very

day that you firat took ber to Atlantic City?

A. No. Tbia vaa one wbere abe went up in

front of a judge and ahe told her atory and

then ahe bad to go back.

Q. All rigbt. Now.e are talking about

the aecond ti.e when ahe had to go back?

A. Rigbt •
•

Q. Did you go witb her to court that day?
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n-. -

1

2

3

4

5

6

A.

o.

o.

o.

Yes.

Was there a judge there?

Yes.

Was Gloria tbere?

Yes.

What about Mr. Highlander, vas he

7 there?

8 Oh, yes, he vas there.

9

10

11

o.

o.

He vas in the courtroom?

Yes.

Did your daugbter bave to take tbe

12 vitness stand like you have nov?

\...: 13

14

15

A.

o.
Yes, sbe d10.

She was put under oath?

Yes, she vas put under oath and sbe

16 told the story, vbat bad bapp.ned to b.r.

17 o. Was Mr. Higbl.nd.r in tbe courtrooa to

18 hear your daughter t.ll vbat b.d b.pp.n.d to

19 h.r?

20

21 o.
Y.s.

Did .h. id.ntify in tb. courtrooa tb.

22 p.r.on vbo h.d •••ault.d h.r?

23

24

25

A.

o.
A.

Y•••

Who did .h. id.ntify •• tb ••••• ult.r?

Ricb.rd Higbl.nd.r.
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1

2

O. The same one you identified in here

earlier?

3

4

5

A.

O.

A.

Yes.

Did tbe judge make a ruling that day?

Yes, that he was to stay away from

6 her.

7 O. Was Richard Highlander still in the

8 courtroom to hear the judge make that order?

9

10

A.

leave.

Yes, because we were the last to

They walked us down, they escorted

11 down botb Gloria and I and be was still in the

12 courtroom when we left.
A
~~ 13 O. Okay.

14 Sometime after this he~ring where

15 Gloria testified and Rick was there, did you

16 return home?

Y.a.

Did you stay a few days after that?

And tben ulti.ately you returned bo.e?

17

18

19

20

A.

O.

A.

O.

RO. I think I stayed. I stayed.

21

22

A.

O.

Yeab.

I want to now .ove you forward a

23 little bit again, tbis ti.e it would be to

Sunday nigbt, April 10tb, 1111.

•

~
~

24

25 A. Yes? I think I was tbere
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1 Q. Do you remember getting a phone call

2

3

at home that night?

Yes.

4 Q. Bad you been to Bee Gloria earlier in

5 the day?

6 A. I don't know if it waB the day befo e

7 or that day -- that Bame day that I had come

8 home I don't really remember which day it

9 vas.

10 Q. But do you remember getting a phone

11 call late Sunday night on tbe 10tb?

,", ,
'-..'

12

13

A.

Q.

Yes.

Did you recognize the person on the

14 phone as being Gloria?

15

16

A.

Q.

Yea.

Would you describe bow sbe sounded on

17 the phone?

18 She was very, very upset. She sald

19 someone tried to break into ber bouse. And

20 they knocked tbe door. Sbe said sbe bad just

21 closed the ligbts, just put her bead on ber

22 pillow and so.ebody tried to get in and she

23 told us she was going to call the p~lice or

1Ii'~
\:.!.j}

24 bad called tbe police and she vas very, very

25 upset.
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because I knew ahe waa upaet.

Q. Mra. Si.onelli

A. She wanted .e there, in fact.

Q. She aaked you to atay?

During the ti.e you had atayed ~ith

her up until that evening that you have told

ua about, did you ever talk to Gloria about

Q. She sounded upset on the phone?

A. Yes, she was very upset.

Q. In response to that call, what did you

and your husband do?

A. We iamediately got dreaaed and went

down to see her. We went to stay with her.

Q. Bow did she appear when you arrived?

A. Sbe waa shaken when we got there. She

was all ahaking.

Q. What did she say while in that

condition?

A. She said she knew it· was Richard

Bighlarider that tried to get in. She, had

Q. Did you again determine to atay with

her for aome days?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

A.

Y.a.

Bow co.e?

I didn't want to leave her alone
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1

2

whether she would be willing to follow through

on the criminal charges and testify against

3 Richard Highlander?

4 Oh, yes. She wanted to. She just

5 wanted to. That's just how she felt. I' a

6 going to do it and I don't care. I'm taking

7 him to court.

8 Q. What about after you returned to

9 Margate in response to her phone calIon

10 Sunday night, the lOth of April, and you say

11 you stayed a few more days. During those few

12 days, did you have a chance to talk to Gloria

c 13 about the criminal charges that she had

14 brought?

15 HUh-huh. We spoke and she told ae she

16 definitely wanted hia to go to court because

17 she didn't want hia to do it to anyone else.

18 Q. At so.e point after this incident, did

19 you then again return hoae?

20

21 Q.

Y•••

I know want to bring you forward again

22 to the weekend before Gloria died.

Co\
\::7

23

24

25

Q.

Apr i 1.

Yes?,

Specifically the 23rd and 24th of

Did you coae down again to visit with
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Q. Did you discuss with her her coming

back with you that w•• k?

A. Yes, I did. Wh.n I vaa l.aving, I

said vhy don't you co•• ho•• vith ua and ah.

said no, b.caua. ao •• girl vaa l.aving vh.r.

sh. was working, th.y v.r. having a lunch.on

and ah. said ah. vaa going to go.

Q. Do you r ••••b.r about vhat ti •• you

1.ft Gloria? ..

A. I vould aay v. left ao•• thing like

2.00, 2.30 Sunday afternoon.

Gloria that weekend?

A. Yes, we did.

Q. What sorts o~ things aid you do?

A. Well, John used to do a lot of little

things around the house for her, fizing things

and things like that.

Q. How did Gloria appear that weekend?

A. That weekend she was -- she was a

little happier than she had been. She was

starting to come around, let's say. She was

.ore like herself. She had --

Q. Was there any talk about "r.

Highlander or that situation?

•

1

2

3

,
5

Ii

7

8

9

10

11

12

13

l'
15

16

17

18

19

20

21

22

23

H

25

A. No, no.
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daughter?

A. .When she was laid out.

When was the next time you saw your1

2

3

4

o.

IIR. TALASNII, No further questions,

5 your Bonor.

witness to get herself togetber, Judge.

IIR. TALASNII,

6

7

8

9

TBB COURT,

IIR. DAVIS'

IIr. Davis?

I'm waiting for the

Your Bonor, tbere was

10 one area that I neglected to cover and I woul~

11 like to be able to do tbat b.fore turning tbe

12 witn.ss over.

IIR. TALASNII,

() 13'

14

TBB COURT' You may proceed.

Thank you.

15 BY IIR. TALASNII,

16 o. IIrs. Simon.lli, you told u. about

17 going to tbe bearing wb.r. tb. judge i •• u.d

18 the ord.r. Did your daugbt.r get any paper.

19 at that time tbat .bow.d tb. ord.r tbat .b.

20 bad gott.n fro. tb. judg.?

21 A. Y... Tb.r. w.r. pap.r. tbat .b. had

22

23

24

25

to carry witb b.r at all ti ••••

O. Bow did .b. f •• l about tbo •• pap.r.?

A. Sb. con.tantly bad tb •• witb b.r. If

.b. forgot tb •• wb.n w. w.nt .bopping, .b.
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constantly, when we were always out.

Q. Now, Mrs. Si.onelli, you've indicated

to Mr. Talasnik that around January or

What do you recognize them as being?

Papers that she carried with her

Y.a.

These are the court orders you told us

A.

A.

would run back up and get them before she went

out. She had them in her back pockets.

MR. TALASNI~, I have a series of

documents which have been marked S-41 for

identification.

BY MR. TALASNI~,

Q. I am going to show you, Ms. Simonelli,

some folded up papers that have S-41 on them.

Open those papers up and tell me if you

recognize what they are.

Q.

Q.

about?

A. The Court order., ye ••

MR. TALASNI~, Thank you, your

Bonor, I have no further que.tion ••

TBB COURT, You .ay cro ••-eza.ine.

MR. DAVIS' Okay.

CROSS-BXAMINATION

BY MR. DAVIS,

1
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Yes.

February of 1988 your daughter appeared to be

down.

O. Row, when is the first time you

noticed your daughter as you characterised her

as being down7

O. So is it fair to say, "rs. Simonelli,

that you don't really know when your daughter

commenced to go out with Richard Bighlander?

A. Until it was serious I didn't know if

they were seeing they vere seeing each

other, I imagine.

O. SO you have indicated to us she

appeared to be dovn starting vhen?

A. I can't say exactly. I don't knov. I

gradually sav it coming. It vas getting vorRe

and worse.

O. When did you first commence to notice
-

this dovn trend?

A. I vould say vhen he vent to 1i.e vith

Ever since she went out with him.

Pardon me?

Ever since she went out with him.

Which was when?

I don't even know.

O.

O.

1

2

3

4

5

6

7

8

9

10
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()
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1

2

her.

Q.
,

Which was when? To the best of your

3 kn.owledge.

A. Oh, I don't know. I can't give you

5 exact dates.

6 Q. Did you think that y~ur daughter had a

7 lot of respect for your husband and you in

8 your home?

9

10

A.

Q.

Yes.

Did you tbink sbe was disrespecting

11 you and your bo.e wben sbe brougbt Richard

12 tbere to see you at Cbristmas?

OJ 13

14

15

16

A.

Q.

A.

Q.

Wben he caDle to our house?

Yes.

No.

Did she appear to be down tbat

17 Christmas?

18

19

20

21

A.

Q.

A.

Q.

'I •••

Sbe did?

Ye •• 0

Did sbe indicate at tbat point tbat

22 she wisbed Ricbard to leave?

23 A.

Q.

Ixcuse .e?

Did she indicate sbe didn't .ant

25 Ricbard 'in ber bouse or your bouse?
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o 1

2

A.

Q.

Not at tbat point.

Nov, at tbat point bad you ever seen

3 any marks or pbysical violence vitb regard to

4 Richard Highlander and your daugbter?

5

6

7

8

A.

Q.

A.

Q.

No.

Pardon me?

No.

And up until tbis incident on Marcb

9 l6tb of 1988, did you see any pbysical

10 violence vitb regard to Ricbard Higblander and

11 Gloria Siaonelli?

12

13

14

15

Q.

A.

Q.

Until the l6tb?

Until the ll;th.

Yes.

Up until the l6tb, did you have any

16 problema vitb Ricbard Higblander personally?

17

18

19

20

A.

Q.

A.

Q.

Up until tbe l6tb?

Y•••

No.

Up until tbe l6tb, bad you a.ked bi.

21 to leave?

t::».1<,;;1

22

23

24

25

Q.

16th?

Y.a.

That va. a couple ot veet. betore the

Ri9ht.
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•
She vas terrified of hi., I think.

her if we were down that end.

Q. Did you go down there around the

beginning of March for the purpose of asking

Mr. Highlander to leave the premisis?

A. I didn't go down there for that

reason. When I vent there, my daughter told

.e she wanted him to leave.

Q. Rov, at that point is it not a fact

that your daughter herself had never asked

Richard Highlander to leave, had she?

A. No. But she wanted him out of the·

house. she told .e.

Q. That .ay be true. The question v.s,

as of the beginning of March of 1988, to the

best of your knowledge, Gloria Si.onelli never

asked Richard Highlander personally to leave?

A. I have no idea. I vasn't vith the. if

she did ask him personally.

Q. She never indicated personally that

she asked him to leave?

see my daughter. We always stopped in to see

We always went down every weekend to

And you went down to Margate for what

reason?

Q.1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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have him leave?

No.

Q. Did she ever ask her father to ask hi.

to leave?

Q. The question ls, she never indicated

she had asked him to leave to you?

No.

No.

No.

No.

No.

Bad she had ever asked her brother to

Pardon •• ?

No.

Pardon .e?

A.

A.

Q. Now, when you a.ked hi. to leav. in

the beginning of Karch, what happened?

A. Be left.

Q. Did you have any probl ••• with hi. in

ter •• of argu.ent or

A.

Q.

Q. Up until that point, had she ever

asked you to have hi. leave?

Q.

Q.

Q. You were all in in the •••• hou •• hold

on Christ.as. Did she .sk the thr.e of you or

.nyone to .sk Rich.rd to leave?

1

2

3

4

5

,
7

8
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1 No. Be was very nice. Be left.

2 Q. And when you a8ked him to leave, where

3 was Gloria?

5

A.

Q.

She was right there.

She was right there. Did she indicate

6 at that time to him, I mean Richard now, that

7 I want you to leave?

8

9

A.

Q.

She wanted him out.

That'8 not the que8tion.

She never told him I want you to

12 leave, did 8he?

B

10

11

13

A.

Q.

A.

No.

NO.

She didn't 8ay that.

14

15

16

Q.

A.

Q.

Pardon me?

No.

Now, you say maybe about Tu.sday or

17 •• dnesday of that we.k, maybe thr •• or four

18 day8 later, Nr. Bighland.r cam. back?

19

20

21

22

A.

Q.

A.

Q.

Ri gh t.

And you say he cam. back in a truck?

Buh-huh.

And you saw he talked to Gloria?

23 A. Right. ..

25

Q.

A.

And sh. didn't say a word?

Ro.
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Q. Where were you during this

conversation?

Be didn't want to talk in the house in front

of me. Be wanted to talk to her.

said had never said a word took place

outside?

A. Right.

Q. Isn't it also a fact, Mrs. Simonelli,

that while your daughter was in that truck on

that day, that she left with Richard

Bighlander and went so.ewhere and ca.e ba~k

with some fans to be put up in the house,

ceiling fans?

A. I don't recall that.

Q. You don't recall?

A. I don't recall that.

Q. Isn't it a fact that at the

culaination of this discussion, Mr. Highlander

finally ca.e into the house? Is that not a

I was in tha house.I wasn't there.

Be wanted some privar.y with Gloria?

Right.

So the conversation where she never

And you were never privvy to that?

Ri gh t.A.

Q.

Q.

A.

Q.

1
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Q. Isn't it a fact tbat you told bia to

stop drinking and tbat you went so far aB to

open up tbe liquor bottles and pour it down

the sink?

Q. Do you alBo recall tbrowing out

narcotic paraphernalia?

A. No, I don't recall.

Q. You don't recall it? Are you Baying

you don't recall or it didn't bappen?

A. I don't recall anytbing. It didn't

bappen.

Q. And at tbat point you told tbe. to get

back togetber and work it out?

conversation was tbat tbey would stop

drinking?

A. Bub-hub.

1

2

3

4

5

Ii

7

8

9

10

11

12

13

14
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16

17

18

19
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23

2t

25

fact?

A.

Q.

Q.

ae?

A.

A.

Q.

A.

Yes.

And tbe cul.ination of tbis

You've got to say yes or no.

I don't recall.

I don't recall.

You don't recall that?

No, I don't.

Pardon
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Q. And ~h.t compl.int v •• for • aiaple

•••• ult?

Q. And when you and your hu.h.nd vere not

in her pre.ence, Glori•• igned • coapl.int

.g.in.t Mr. Highl.nder?

A. To behave, right. I spoke to them to

behave, you know, maybe it will workout. I

figured maybe that was it.

Q. When you say behave, that pre.uppo.e.

they were doing something wrong.

No.

Y•••

Right.A.

A.

A.

Q. Let me finish the question.

What were they doing vrong th.t they

had to behave about?

A. That they had to -- coae to this poin~

where they were separating.

Q. Pardon me?

A. To this pOlnt where they were

.eparating.

Q. Now, you have indicated you returned

about Karch 16th or you did return when you

got a phone call from a doctor?

1

2
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4

5

6

7

8

9

10
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Q. And when abe initially went to tbe

police department, ahe bad an opportun~ty to

tell tbe police her atory, didn't ahe?

A. She did. I didn't. I waan't there.

Q. And after she met with you and your

husband, then it was decided to upgrade this

siaple assault to an Lndictable offense, is

that true?

A. Right.

Q. And it was at this time that Gloria

decided that she would upgrade it, go to court

and testify against Richard Highlander after

speaking to you --

A. Rot right -- not speaking to us. We

read it and she said they didn't let her put

down everything she wanted to when she got to

the police station. She said she wanted to go

back and have it updated.

Q. But this was done after speaking to

you and your husband?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

Q.

Y.a.

~hia ia wben ahe decided?

Y.a.

Pardon .e?

Y.a.
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o 1

2

Q. Pardon me?

I wasn't there, I didn't know what

3 happenedr She knew what happened. She had to

4 write it down.

5 Q. Now, you've indicated on April lOth

6 somebody attempted to force in your daughter's

7 door?

8 A.

Q.

Buh-huh.

Did she ever sign a complaint againat

10 anybody for that?

11 A. y .... She called the police. I don't

12 know if a complaint was signed.

13 Q. That wasn'e the question. The

14 question waa, did ahe ever sign a complaint

15 regarding that matter?

16

17 Q.

That I don't know.

Did ahe ever tell you ahe aigned a

18 complaint?

l'
20

21

Q.

Not that I know of.

Pardon .e?

Not that I know of. All I know ia abe

22 had called the police.

23 Q • And directing your attention to that

Co\
'-'

• atter, aha never indicated ahe aa. anybody

25 atte.pt to break into her door, did abe?
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Q. Row, you again indicated you returned

on April 23rd, April 24tb and .et witb your

daugbter. Row, Mrs. Si.on.lli, wben y·ou would

coae to Margate, bow would you get to Margate?

A. Drive down.

Q. Row, at any of tbe tiaes tbat you and

your bus band were in tbe presence of your

daugbter, was tb.re any harassaent or any

pbone calls or anytbing co.ing fro. Ricbard

Higblander?

A. Ro. W. had cbang.d tb. pbon. nu.b.r ••

Q. Iv.n b.for. you cbang.d tb. pbon.

nuabers, was th.r. any bara •••• nt wbil. you

w.r. in b.r pr ••• nc. co.ing fro. Ricbard?

A. Ro. It wa. a .bort wbil. b.for. tb.y

w.re cbang.d.

Q. Wbil. you w.r. tb.r., wa. th.r. any

att •• pt to br.ak into tb. hou•• ?

;:L'

1

2

3

4

5
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7

8

9
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24

25

A.

Q.

Q.

A.

Q.

A.

Ro.

Sbe didn't see

Ro.

And wbo would drive you down?

My bus band.

And tben be would go back?

Yeab.
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1

2 Q.

No.

And to the hest of your knowledge,

3 when your daughter was going back and forth

4 froa the house to her place of eaployaent, was

5 there any harassaent or threats on behalf of

6 R~chard Highlander?

7

8 Q.

No.

And you indicated that your husband

9 would drive you down, so there was no car out

10 front that one could look at and say, oh, Mrs.

11 Siaonelli is in there?

. (~..
12

13

There were aany a tiae. when ay

husband would take off and we would be down

14 together, of course.

15 MR. DAVIS. That's all I would have,

16 your Honor.

17 THB COURT. Mr. Tala.nik.

18 RBDIRBCT BXAMIRATION

19 BY MR. TALASNIK.

20 Q. Mrs. Siaonelli, you have been a.ked

21 about the incident in the beginning of March

22 vhere you had deterained to a.k Richard to

2.3 lea v e.

24

25 Q.

Ye ••

Who.e idea va. it?
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She told .e to speak

.e again --

I object to tbis as

It was Gloria's.

to hia.

hear.ay.

A. that be bad a very --

THB COURT, Wboah, whoab. I bave to

rule on tbe objection first.

IIR. TALASRIK, Tb••att.r is not

being offered for tb. trutb of the .atter

asserted with respect to IIrs. Si.onalli, but

rather to show her state of aind in

coaaunicating to b.r .otber. The defense has

raised --

TIl COURT, I und.ratand tbat. But

I don't tbink it ia ad.iaaibl. in tbia

context. I will sustain tbe objection.

BY IIR. TALASRIK,

Q. Waa your daugbt.r pbyaically pres.nt

wben you told Ricbard tbat you want.d bi. to

l.ave? ,

A. I i.agine ab. vaa. I don't r ••••b.r

rigbt nov. But abe vaa tb.r.. lb. vaa in tb.

Q. " Did she tell you why she wanted you to

ask hia to leave?

A. She had told

IIR. DAVIS,

1

2

3

4

5

6
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8

9
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1 house. I don't know if abe was standing right

2 next to me or what, but she was there.

3 Q. Was she also there when you explained

4 why you wanted him to leave?

5 A. Yes. She was in the house. She had

6 to be.

7 Q. Did she ever interfere or tell you to

8 stop, that, no, I want him to stay?

,
10

A.

Q.

No.

Was there any kind of a liquor cabinet

11 that required emptying by you on that date?

o
12

13

A.

ao, no.

I don't remember, no. I don't thin"k

14 Q. Was there any kind of a narcotics

15 supply or hypodermic syringes or anything like

16 that r~quired destruction by you that d.y?

17

18

A.

Q.

No.

Mrs. Simonalli, did you and your

l' husband put Glori. up to .11 of thi.?

20

21

A.

Q.

Ro, wa didn' t.

Who.e ida. w•• it to compl.in to tha

22 polica .bout tha •••• ult?

23 A. Wall, put it this w.y. Wa h.d ra.d it

24 ovar with. friand .nd u•• nd ha .aid this i.

;to

25 • minor thing, it .hould ba updatad if you
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It was hers.

come.

want to do anythin9 about it in the time to

queationa, thank you, your Bonor.

'.

It VQS all her idea.

Davia.

I have no further

IIr.

MR. TALASNIIt.

Whoae idea vaa it to 90 to court a fev

Whose idea vas it to si9n co~p1aints

It vas her idea.

Rever.that.

Q.

veeks later and testify about vbat Richard had

done to her?

in Mar9ate char9in9 Mr. Bi9h1ander vith

assau1tin9 her?

A. It vas her idea.

o. Whose idea vas it to si9n or get the

court order fro. Atlantic City requirin9 that

Richard leave the house?

Q.

Q. Was there ever a time durin9 any of·

this vb3n she showed any reluctance to fo1lov

throu9h with these requeata?

A. Never, never. I can honeat1y aay

o.

TBB COORT.

RBCROSS-BXAMINATION

IIY lIa. DAVIS •

•
lira. Si.onelli, you juat .entioned you

1

2

3

4

5
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1 discussed this matter with a friend?

o 2

3

A.

Q.

Buh-huh.

Who discussed what matter?

4 That it wasn't updated. When when

5 we read the report, it didn't have everything

6 Gloria wanted in the first repoLt. That's

7 what he had said. If she doesn't have

8 everything in it, this paper is notbing, he

9 said. So if she wants to press charges, she

10 will have to have it updated. That's exactly

11 what Gloria did.

12 Q. When you say updated, you mean
r, .
\., " 13

14

upgraded?

Upgraded, I'm sorry.

15 Q. And whose friend was it? Your friend

16 or your husband's friend?

17 1'0. Just a friend fro. the

18 neighborhood.

19 Q. Who talked to this friend? Who talked

20 to the friend?

, 21 My husband and I and Gloria. Glori'a

22 was the one that wanted hi. to look at it.

23 Q. It was after talking to this friend

that you and your husband and she upgraded it?o 24

25 A. It wasn't up to us. It waa Gloria's
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1 decision to do it.

2 o. But your husband accompanied her the

3 next day at the police station?

4 She couldn't drive. She had a brace

5 on her neck, she couldn't aove, her finger was

broken. Somebody had to drive her.

7

8

MR. DAVIS:

TBE COURT:

That's all, your Bonor.

Mr. Talasnik.

9 REDIRECT EXAMINATION

10 BY MR. TALASNIK:

11 o. The friend was in not in any wax

12 employed with the Atlantic County Prosecutor's

13

14

15

Office, was he?

No.

MR. TALASNIK: Nothing further.

16

17

MR. DAVIS.

TBB COURT.

Notbing.

You aay .t.p down.

18 Thank you very much.

19 <Witn••• excu •• d).

20 TBB COURT. W. will t.k•• bri.f

21 r.ce •• b.re b.for. we h •• r fro. the n.xt

22 vitne •••

•

23

24

25

W• ••y b••bl. t~ g.t ODS aor.

vitn••• in this .ft.rnoon.

Pl •••• don't h •••• ny di.co •• ion •



(Wbereupon, tbe jury leaves tbe
('.

1

2

about tbe case during tbe recess. Tbank

213

you.

3 courtroom)

4 THI COURT, Ladie. and gentleaen, no

5 one is to leave or enter tbe courtrooa wbile

6 tbe jury is doing so.

7 Wbo is next?

8 IIR. TALASNIK, Helen Scully.

9 THI COURT, Okay.

10

11

SHIRIFF'S OFFICIR,

(Brief rece •• )

All ri.e.

don't want to sound or appear to .bec
12

13

THI COURT, Ladie. and gentlemen, I

14 unpleasant, but I bave received a complaint

15 from tbe sberiff's office witb re.pect to

16 conver.~tiona during tb. cour.e of tbe

17 proceeding.. I bave difficUlty bearing wbat

18 goe. on in tbe back becau.e ay concentration

19 i. bere. If I receive anotber coaplaint froa

20 tbe aberiff of tbat nature, I a •• ure you I

21 will not be.itate to clear tbe courtrooa for

22 tbe balance of tbe trial.

23 (Jury enter. th. courtrooa)

©.
'.., 24 '1'81 COURT. IIr. Tala.nit, call your

25 n.xt witn••••
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Belen Scully.

BBLEN T. SCULLY, having been dUly sworn, was

examined and testified as follows:

DIRECT EXAMINATION

BY MR. TALASNIIt:

A. Ye a.

O. Bow did you know her?

A. I knew her fro. Tropicana.

O. Did you uae to work there?

A. Yea. I atarted at Tropicana.

O. Do you know what kind of , work abe dJd

when abe worked there?

A. Sbe waa a cigarette girl.

Thank you, yourMR. TALASNIIt:

Bow long have you lived in the Ventnor

Whereabouts do you live?

I live in Ventnor on Vasser Square

Bonor.

o.
A.

Avenue.

o.
area?

A. kbou~ four years.

O. What kind of work do you do?

A. I'm a dealer at Bally's Grand Casino.

O. Did you ever know a young woman by the

name of Gloria Simonelli?

1

2
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5
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o
1

2

Q. What's a cigarette girl do?

They're on the same line as a cocktail

in the casinos cigarettes.

3

4

waitress. They give the playe~s at the tables

So they don't have

5 to go to the gift sbop or get up from the

6 table.

7 Q. Is that the kind of position where you

8 get salary and tips?

9

10

A.

Q.

Yes.

Bow long have you known or did you

11 know Gloria Simonelli?

()

12

13

A.

Q.

About four years.

What kind of a relationship did you

14 have with her during those four years?

15

16 Q.

We were girlfriends, friends.

What sorta of thinga would you do

17 together?

18

20

21

Q.

Q.

Go shopping, go out.

That aort of thing?

Yeah, movies.

I want to focua your attention to the

22 second part of 1987. Did there co.e e ti.e

23 during that Rortion of the year,.the aecond

~
~

24

25

half of 1987 that you loat contact witb ber?

Yea, I cUd.
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O. WhenaboutB waB that?

A. It waB the end of the summer, like the

end of August.

O. Up until that time, had you seen her

on a fairly regular basis?

O. Do you know what caused the Btoppage?

A. I waB under the impresBion that she

had a boyfriend and that she was with har

boyfriend all the time and things like that

h.ppen between friend. when you get involved

in • relationship.

O. I want to direct your attention now to

the morning of the 16th of March 1988. That

would h.ve been. Wednesday. Do you rec.ll

.omethir.g occurring th.t .orning?

A. ,... I w•• w.lking into .y .p.rt•• nt

and •• I was cro •• ing the .tr •• t I .aw

Glori.. Coincident.lly, .h. w•• going to her

doctor th.t i. on the ••••• tr •• t •••y

building that I live in.

O. Which d.ctor would th.t h.v. b•• n?

A. 1'. not .ur. of biB n••••

O. But h. h••• n offic. in V.ntnor?

A. ' •• , right on Atl.ntic A•• nue.

1
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4

5
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A. Yes.
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(Wbereupon, tbe following aide bar

diacuaaion took placel

HR. TALASRIK, Your Bonor, tbe

atate.ent will be offered under 63 (41 (bl aa an

o. Bow did she look pbysically?

A. Sbe had a bruise over, I believe, ber

left eye and ber band was very swollen.

O. And bow did sbe appear e.otionally?

1I0rning?

A. Very upset and she couldn't -- she was

trying to park her car and I saw her and she

asked lie if I would park her car for her

because sbe was a lIess.

being upset?

A. Sbe was crying and abe was abaking and

just obliviated.

Q. Wbat did ahe aay in tbat atate?

HR. DAVIS' Judge, I a. going to

Let .e aee coun.el,

•

TBII CODRT,

Bow did Gloria look to you that

Very upset.

Bow did ahe de.onatrate or lIanifeat

pleaae.

e.cited utterance •

object.

o.

o.

1
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• ---
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trust or confidence in who the declarant would

same foundation that there was the last time,

suggest and there is no confidential

relationship since the previous SUmmer.

218

But

This witness is

I believe that that

Your Honor, there was

Mr. Davia?

I know about that.

Well, it's not quite the

Judge, it is my opinio.ll

Here I don't have any

There is at least one th~ng I

MR. DAVIS,

MR. TALASNIK:

MR. TALASNIK,

TIl COURT,

THE COURT:

THE COURT:

relationship as there is in tbe traditional

can think of that is missing.

Mr. Talasnik.

earlier testimony that the assault occuTred in

normally confide.

evidence of the fact or evidence of any

would be made to so_ebody in a position of

a showing under that rule requires that it

additional requirement applies to what is

traditionaly known as fresh complaint and I

don't believe that is what is being offered.

fresb complaint.

the morning of the 16th.

The bare requiremente of 63(41 have been met I

seeing her on the morning of the 16th.

"

0
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1 that for an excited utterance -- two things.o
2 We don't know the time of the alleged

3 happening of this incident.

4 Two, we don't know the time that

5 this lady had seen her.

6 Three, we don't know what transpired

7 in between and we know at least one thing.

8 She spent the day driving to the doctor's. I

9 think there is too much intervening, Judge.

10 We don't know and it took too long of a time

11 to be considered an excited utterance.

o
12

13

MR. TALASNIK.

Bonor, there is testimony that both this

14 declaration and the incident occurred on the

15 morning of the 16th.

16 TBB COURT. There is.

17 worried about it from the point of view in

18 time. I intended -- if I didn't articulate it

19 clearly, I intended to admit the statement to

"20 the mother or the father. I think it wa. to

21 the father and I would have done it to the

22 mother in any event under the fre.b complaint

23 exception~

I don't think this is generically~
~

24

25 an excited utterance. You are a.kin, her to
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Yea.

.0. After that convsraation"what did you

do and what did ahe do?

A. She went into ber doctor aDd I weDt up

tell who did it. You ha en't asked her to

describe what. I don't think it should be

received. I sustained the objection.

(Whereupon, the side bar discussion

concluded)

BY MR. TALASRIK.

O. While in this state that you have

described for us, did Gloria identify anyone

as having caused her to be in that condition?

Y•••A.

Who did she identify?

MR. DAVIS. Objection.

THB COURT. Sustained.

MR. TALASNIK. It is a different

exception that covers that. 63(1) (c).

THI COURT. It is not applicable

here. The objection is sustained.

BY MR. TALASRIK.

O. After seeing Gloria in that condition,

both physical" and e.otional, did you have any

kind of a conversation with her?

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

B
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1 to my apartment.

o 2 Q. sometime later, either that day or

3 another day, did you have an occasion to talk

• to Gloria again?

5

6

7

8

A.

Q.

A.

Q.

Yea.

Approximately how much later?

Later that day on the phone.

And how would you describe her

9 emotional state at that time when she talked

10 to you?

with her about what had caused her to be ino

11

12

13

A.

Q.

Still very up.et.

Did you have a discussion on the phone

1. that condition?

15

16

A.

Q.

Yes. She told .e.

Ok~y. Row, did you .ake any

17 arrange.ents to physically see her, to be with

18 her at some time in the future?

19

20

A.

Q.

Y.a.

And what is it that the two of you

21 arranged?

22 A. We went to the .all about .aybe three

23 or four days after.

25

Q.

A.

And did you see her then?

Ye ••
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Yea.

Q. Was it a na.a with vhich you vara

ta.iliar?

Q. Did that discussion include the parson

vho had done these things to har?

Q. Bow did she appear physically when you

saw her these few days after the incident

outside her doctor's office?

A. She had a splint on her hand because

her finger was broken and she still -- she was

complaining that her eyes were bothering her

because of the -- because of her head.

Q. Okay. Now, at that ti.e, vas there

any discussion about hov this had happened to

her?

I

Yes.

Y.a.

Ye., I " •••

Was a nalle used?

roo, not at that ti.e.

At so.e latar convarsation, vas a na.a

What vaa tha na.a?

RR. DAVIS. Objaction, Judva •

Ra. ~ALAS.II. Your Bonor, avain,
•

A.

Q.

Q.

usad?

Q.

1

2

3

4

5

6

7

8

9
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1 urge the answer as coming under 63

o 2 THE COURT. Same one?

3 IIR. TALASNIJ:. Yes.

THE COURT. Objection sustained.

5 BY MR. TALASNIJ:.

6 o. Do you know an individual by the name

7 of Richard Highlander?

8

9 o.
Yes.

Is the individual you know as Richard

10 Highlander in the courtroom today?

c

11

12

13

14

o.

o.

Yes.

Could you identify him for the jury?

Yes, I can.

Will you do so?

15 A. Yes, I will. He's sitting right over

16 there.

17 THI COURT. Let the record reflect

18 thst the witness points to the defendant;

19 BY IIR. TALASRII.

20 o. How long have you known IIr.

21 Highlander?

22

23

A.

o.
Two years.

Had you met IIr. Higbl.nder before you

24 had any contact witb Gloria Simonelli outside

25 her doctor's office?
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No.

Yes.

willingness to pursue these charges?

Q. Was there ever a ti.e when you were

able to make a connection between the two?

Bearsay, your Bonor.

What is the ba.i. for

MR. DAVIS.

TBB COURT.

Yes.

Yes.

Yes.

What did she say. about that?

MR. DAVIS. Objection, Judge.

MR. TALASNIK. Your Bonor -

TBB COURT. I will need to see

Did these discussions include her

A.

Q. Did you know Mr. Bighlander and Ms.

Simonelli independently of each other?

coun •• l.

Q. During your visit with Gloria at the

mall, was there any discussion by her about

any criminal charges that she had filed?

Q.

A.

Q.

(Whereupon, the following side bar

discussion took placel

TBB COURT. What is the basis of the

objection? ,

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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24
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c tbe proffer?

MR. TALASNI1I:: Just a Iloment. State

versus Baldwin, wbich is reported at .7 VJ 379

specifically refers to 391, a 1966 decision by

tbe New Jersey Supreme Court, case dealt witb

the prosecution for Ilurder --

THB COURT.

basis of the offer.

Wbat's the proffer? Tbe

MR. TALASNI1I::

in tbat case --

The proffer is that

THB COURT. No one wants to bear

about tbat case. I want to bear about this

( :.' ca.e . What is tbe reason for whicb this

testimony is offered.

MR. TALASNI1I:. Tbat evidence of tbe

victill's intent to prosecute tbe cbarges to

tbe extent tbat tbat is also known and

realised by tbe defendant and is ad.issible to

show .otive.

THB COURT. Precisely, irrespective

of wbat Baldwin .ay say.

MR. DAVIS. Assu.ing, Judge, tbat

she knew that Highlander knew --.

TBII COURT. I understend that. We

~' .

are on the tbird witness and I will per.it it.
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indication, whether it is the third witness

1

2

RR. DAVIS: Judge, there is no

or

3 not, whether this witness knows --

4 THB CODRT: If he can't tie it in,

5 he will blow the whole case. I bave to let

6 him put it in here. Bvidence of tbat

7 intention -- first of all, tbe parents have

8 already testified to it.

9 Secondly, evidence of tbat ie, in

10 fact, evidentual as to bis motive for tbe

11 killing, if, in fact, he can establiab tbat

12 Highlander knew that that was what she was

13 going to do and he's got to prove that •.

14 RR. DAVIS: Judge, could I have a

15 moment, your Honor?

16 Could we put tbat on the record,

17 your Honor? Your Honor, what it appeara ia

18 that thia state.ent was .ade out of the

19 presence of the defendant. ~bere ia no

20 indication that Richard waa .ade aware of it

21 or tbat the atate.ent wae conveyed fro. Gloria

22 Simonelli to Highlander.

23 THB CODRT. Aa far aa I know, tbat'a

24

25

true.

aay it.

The iaaue ie not wbetber he heard ber

Tbe iaaue ia whetber, in fact, that
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1 was her state of mind because that issue, her

o 2 state of mind, is relevant to his motive. In

3 the end

IIR. DAVIS: Say that again.

Ber state of mind is5

..
THB COORT:

relevant to his motive • In th& end, in order

7 to establish the motive, the State will have
.

8 to prove in some fashion that he was aware of

9 her of mind, but to approach that, they have

10 to show what her state of aind waa.

11 (Wbereupon, tbe side bar discuaaion

12 concluded)

CO"
,I 13 "THB COORT: Objection will be

14 overruled.
•

You may proceed.

15 BY IIR. TALASNIK:

16 Q. lis. Scully, I bad asked you whether

17 during the courae of your conversations witb

18 Gloria while the two of you were abopping if

19 there was any diacuaaion about tbe criainal

20 cbarges that ahe had filed. "

21 A. Juat that abe bad filed a restraining

22 order and tbat ahe had to go to court like

23 witbin the ao~tb.

Q. Were tbere any diacuaaions about any

•.....

25 criainal cbargea?
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1

2

A.

Q.

No.

Now, you have indicated that in

3 addition to this conver~ation with her ~t the

4 aall that you had other conversations with

5 her?

6

7 Q.

Yes.

Did any of thea relate to either the

8 restraining order or the criainal cbarges?

9

10 Q.

No.

I had earlier asked you whether you

11 knew ahout Mr. Highlander and you knew Gloria

12 independently of each other?
r:l
l;..:J 13

14

A.

Q.

Yes.

As a result of any of these other

15 conversations, were you ever ahle to eake a

16 link or a connection between she and Mr.

17 Highlander?

18

19 Q.

1'0, not at all.

When was the last tia. that you saw

20 Gloria?

21

22 killed.

The Sunday night before she was

23 Q. And when and where was that?

We had gone out for a drink to24

25 Robert's. But she wasn't drinking.
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, ,
, '

1

2

3

4

5

Q.

Q.

A.

What do you mean she wasn't drinking?

She had cranberry juice.

Wa. there any discussion about why?

She was trying to just -- she was just

I think she was trying to lose weight and

6 didn't want to drink, but she .anted to get

7 out of the house.

8 Q. I want to now move you to the to

9 Monday, the 25th of April 1988.

10 Did you have occasion to see Gloria

11 that day?

c
12

13 Q.

110.

Did you have any information about

14 where she was that day?

15 A. She called my house and spoke with my

16 sister,

17 Q. And did you later speak with your

18 sister?

19 Yes. When I got hoae.

20 Q. AS a result of that, did you learn

21 where she waa?

22

23

24

A.

Q.

A.

~...
Wbere was sbe?

She wa. at the Greenbou.e witb a buncb

•

•
25 of autua1 friend. of our. and .he wanted ae to
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01, .
1

2

come down.

Q. Were you able to?

Did you ever see Gloria again?

3

4

A.

Q.

Ro. I vas at a baby shower.

5 A,

Q.

Ro.

During the course of the conversations

7 that you had with Gloria betveen the time you

8 saw her outside the doctor'a office and the

9 last time you saw her, the Sunday before she

10 died, did you ever have occasion to discuss

11 her finances?

12 The day we went to the aall, she told

13 me that she was

14 MR. DAVIS. I object. This is

15 immaterial.

16 IIR. TALASRIK I Your Honor, vith

17 respect to that iasue, it ia a aatter that haa

18 been raised, I auggest, by the defenae. And

19 vaa offered through the Siaonellia and I

20 proffer to offer the saae kind of evidence

21 through lIa. Scully to rebut the inference

22 auggeated by the defenae that there vaa

23

24

aomehov a financial depe~dence by

Siaonelll.

lIa •.

25 THB COORT. I viII auatain the



We vill r.c••• for th•• fternoon .nd

witness or any other to speak to that issue.

Ag.in, pl •••• report dir.ctly to th.

tomorrov morning at vhich tim. w. will pick up

vith the n~~t vitn••• on b.h.lf of th. St.t ••
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I must

No further question •• ,

Thank you very much, you

I attempted to pu.h

I have no que.tion ••

Ilr. Davi.?

If you g.t h.re • coupl. of

THE COORT:

THB COORT.

TBB COURT.

IlR. DAVIS.

"R. TALASNIIt.

If it becomes evident later that it

(Witne •• excu.ed)

H. Scully - Direct

becomes more relevant, you may recall this

objection at this point, "r. Talasnik.

tell you that having listened to what I

may step down.

li.tened to so far, I didn't under.tand and

I vill •• k you to b. b.ck nine o'clock

case.

don't understand now how the nature of 'her

finances are relevant to the issue in this

anoth.r witn••• , but I feel that vill do it

jury room here.

are beyond me.

But so far the relevance to the issues here

for today.

·'

1
r,
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2
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minutes early, that will qive you a chance to

qet the coffee out of the way and we will be

3 ready for you.

Row, just in qeneral, a couple of4

5 brief reminders. Of course, when you qo home,

6 fir8t thinq everybody will ask you to tell

7 them is what happened and you can't. Just

8 tell them you had a nice day and they can read

9 about it in the papers. If you want, you can

10 make some notes to tell them later on.

11 Remember not to read the papers or to listen

12 to any news accounts. I don't know frankly,

13 haven't been payinq too much attention -- I

14 think there was 80me media people here today,

15 but I don't think they were here all day, but

16 in any ~vent, as I told you last week,

17 whatever was important to them and what they

18 choose to write about mayor may not be

19 important to you and it is really what you

20 think that is important and not what the

21 newspaper thinks is important. 80 if you

22 want, as I mentioned to you, you could have

23 .omeone from your household scan-the paper for

24 you, cut articles out and keep them for you

••

.
25 after the case is done •
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the reasons I indicated last week for the

Anything further?

Remember I had mentioned to you

tomorrow morning.

I don't know

Gentle.en, it is .y

I remind you of that now for

Stay away from that particular area

Bave a pleasant evening and see you

That's about all I can think of.

Because at so.e point we ought to

TBB COURT.

please to refrain from visiting the area of

the restaurant.

(Whereupon, the jury leaves the

present thinking that we will not be sitting·

we have been talking about.

discuss issues of law, so give that so.e

thought.

of town.

But it is possible that we .ay be far along

enough by then to use so.e ti.e on Friday to

duration.

as far as the j u r y i s c·o n c ern e don Frid a y ,

a,though I want to hold off making any final

determination on that until later in the week.

courtroom)

start belaboring the record with so.e of what

where we will be by then and I'. not aure you

know either, but at least keep it in the back

of your .inds.
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to change from friends of the victim to

acquaintances of the defendant.

Who is next? You had mentioned five

Who is after

They are under

I will a.k you

Those three

Yea.

Jean Bruni, Diane

I'. not sure, JUdg ••

I --

It i •• for.ign

The focus viII begin

So Ilr. Davi. know ••

Okay.

Okay.

Okay.

Who follows after that?

You can't l.t th••an go

IlR. TALASIlIIt,

IlR. TALASIlIIT.

IlR. TALASIlIIT.

THE COURT,

THI COURT,

THE COURT.

IlR. TALASIlIIT.

THI COURT.

IlR. TALASRIIt,

IlR. TALASRIIT •

THI COURT.

the first tvo?

this morning and ve did three.

witnessea.

Pond and Jennifer Saits.

1'. not co •• itt.d to a .p.cific ••qu.nc. after

ho•• and not have anything to think about.

again in th••orning.

I have .. number of oth.r witn••••••ubpo.naed.

that.

•
proc.dur. to layout ••qu.nc. of witn•••••

the general heading of friends.

..
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this far in advance.

THE COURT: I am not going too far.

I have the sense of what you told ae today

that the next three witnesses will be

relatively brief. I will do the saae thing to

him when we get to him to have ~ reasonably

good idea who is coming in tomorrow. That is

all we are talking about. When it is his

nickel, I will be asking him the saae

questions.

THE COURT. Okay.

(Whereupon, the hearing adjourned)
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C E R T I F I CAT ION

I, Konstantin Koletas, Certified Shorthand

3 Reporter and Notary Public for the State of

4 New Jersey, do hereby certify that the

5 foregoing transcript is a true and accurate

6 transcript of my stenographic notes taken in

7 the .atter of.

8 STATE VS. RICHARD HIGHLANDER

9 Held at the place and on the date

10 hereinbefore set forth.

11 Further, that I aa neither attorney nor

12 counsel for, nor related to or e.ployed by,

13 any of the parties to the action in which this

14 hearing vas taken.

15 And further, that I a. not a relative or

16 e.ployee of any of the partie. or attorney or

17 counsel e.ployed in this ca.e, nor a. I

18 financially intere.ted in the action.
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PRO C E E 0 I N G S

THE COURT: Are we all set?

MR. TALASNIK: Yes.

MR. DAVIS: Yes.

(Whereupon, the jury enters the

courtroom)

THE COURT: Ladies and gentlemen,

good morning. It occurs to me I forgot ~o say

anything about Friday yesterday and it is

because I don't know anything about Friday

yet. I just want to let you know I didn't

know. As soon as I know, I will tell you. My

suspicion is that we .,11 probably not need

you Friday, but I don't want to tell you that

so you don't make plans. I should know by

tomorrow afternoon one way or another.

In any event, we will, of cour se, be

here today, tomorrow and Thursday without

question and I'm reasonably sure we won't

finish this week anyway, but I will let you

know about Friday when we get there.

Mr. Talasnik?

MR. TALASNIK, Thank you. The State

would call Jean Bruni.

(Whereupon, the following took place



G. Abr aham, M. D. - Di rect
5

1 at side bar:)

State's witnesses is in the courtroom: Brooks.

I don't know if Murray is familiar with him

or not.

I don't think it i8

The one in the black

I noticed one of theMR. DAVIS:

MR. PRESTON:

jacket.

MR. TALASNIK:

Robert Brook8.

MR. DAVIS: That'8 what the

defendant 8aY8. I don't know Brook8.

MR. TALASNIK: Unle88 he'8 changed

hi8 appearance --

THE COURT: Find out.

(Whereupon, 8ide bar fini8hed)

JEAN HENDERSON, having been duly 8worn, was

examined and te8tified a8 follows.

THE COURT: Okay. Wait one aecond.

Mr. Tala8nik had to take care of ao.ething.

How do you spell your firat na.e?

TBB WITNBSS. J-S-A-R.

TBB COURT. Thank you.

Mr. Talaanik, Jean Benderson.

MR. TALASNIK. There waa an

intervening .arriage, your Bonor.
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Q. Where do you work?

A. Trop World.

Q. Was that known by another name

earli"r?

Q. Ms. Henderson. where did you live?

A. 132 The Orchards. Pleasantville.

Q. How long have you lived in the

Atlantic County area?

6

THE COURT, Well. ! guess I'm glad'

to hear that. In the meantime --

DIRECT EXAMINATION

BY MR. TALASNIK,

Tropicana.

Ms. Henderson. what was your maiden

Yes.

Since 1961.

Bruni.

What kind of work do you do at Trop

For how long a ti •• have you b•• n a

A.

Q.

A.

A.

name?

Q.

World?

A. R"tail shift supervisor.

Q. What does that m"an?

A. I'm in charg. of the thr.e gift .hop.

that w" hav" and the employ •••••y .taff and

v"nding.

Q.
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1 supervisor with respect to these gift shops?

2

3

A.

Q.

Since February of '82.

Since that time and during the time

4 since. have you had an opportunity to meet a

5 woman by the name of Gloria Simonelli?

6

7 Q.

Yes. I have.

How did you come to know Gloria

8 Simonelli?

9 A. When I began at Tropicana. she

10 initially was a supervisor on the grave shift

11 and I was being trained by the three

12 supervisors, she being one of them.

13 Q • At some poin~. did she change job

14 descriptions?

15 A. Yes. After we lost our cigarette

16 girl. she decided that she would like to try

17 for it and she did -- we encouraged her to go

18 for it and she did and she got it.

19 Q. Why would so.ebody go fro. the

20 supervisor of the gift shops t~ being a

21 cigarette girl?

22 A. She was a supervisor initially and
.

23 because grave shift only has one store to

24 worry about where ih tha dayti.a a supervisor

25 had two stores. first and second floor. they
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didn't feel it warranted a supervisor on grave

since it was only one small store on the

second floor. So she was demoted to lead

salesperson and she just really wasn't happy

with that position and she wanted to do

something to further herself.

O. Would there be any financial incentive

to want "to work as a cigarette girl?

A. I'm sure -- well, Gloria liked people,

so I think the fact she could get from behind

the counter and be out on the floor was

something she thought was going to be, you

know -- she totally was a different person

when she got out of the gift shop. She

totally was a very vibrant and very vivac~oua

person. I feel it was a better it waa much

better than being stuck in that gift ahop for

her because she didn't like it.

O. Okay. I have an item that had been

earlier marked aa 5-40 for identification. I

would like you to look at it and tell .e if

you recognize what it ia.

A. Yea. It ia her ID badge frOm

Tropicana.
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It·' s got her' picture, her name and her

position on it.

O. During the time that you became a

supervisor with respect to Gloria Simonelli,

did you also begin to have a social

relationship with her as well?

Yes.

O. What did that normally consist of?

A. Basically we had the same days off.

Several of us did. So, you know, if Sunday or

Monday when we were off, we might plan

something or meet somewhere. We did it not

often, but occasionally we did it.

O. And Sundays and Mondays were the days

off that the two of you usually had in common?

A. Yes.

O. During the course of your employment

with Tropicana, did you come to know a man by

the name of Richard Highlander?

Yea.

O. Do you see the man that you knew aa

Richard Highlander in the courtroom today?

A. Yea, I do.

O. Could you identify him, pleaae?

A. Sitting right there.
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Q. Now, do you know whether Mr.

Bighlander had attempted to date Gloria prior

to that time?

Q. When did that occur?

A. I would Bay approximately September,

October.

Q. Of what year?

A. Of '87.

Q. September or October of '87?

defendant.

BY MR. TALASNII(:

Q. Do you know whether and to what extent

Richard Bighlander and Gloria Simonelli at

Some point became involved in any kind of a

relationship?

Q. Bow do you know that?

A. She told me that her.elf.

Q. Do you know what it va., if anything,

that triggered her decision to begin to •• e

Mr. Bighlander?

A. Well, initially Gloria was trying to

Indicating theTBE COURT:

Yes.

Correct.

Yes.

A.

A.

A.
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Q. Now, was your relationship with Gloria

such that the two of you would talk about

things that were going on in your livea?

A. Yes. She waa -- aha waa on duty wben

I was on duty. I began at 4.00, but ahe ca.e

in around 6:30, 7.00. So I apent moat of the

evening with her.

get some work done, track lighting put into

her condo and, you know, he told her that he

had someone that could do the job for .er, no

problem. Be would see to it that it was done

if she would go out with him. And -- he did

have someone come and it was dore and the

evening that Gloria came to work, she said

that he sent a limo to bring her to work. And

I said -- I askad, did you come by yourself

and she said yes. And I said, well, what was

the purpose of that for you just to come to

work in a limo and she said I don't know, but

I guess I'm supposed to be impressed by

that.

Q. . Did Gloria begin to date Richard

Highlander as best you can recall now

beginning in the fall of 1987?

1
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Richard Highlander much?
~.

1

2

o. Did she discuss her

12

relationship with

3 A. At times. It depended on the

4 situation and how freely she wanted to open up

5 and tell you. I would say probably more times

6 than not, only because I was with her a lot.

7 o. What was the general tenor of her

8 discussion with you about her relationship

9 with Mr. Highlander?

10 A. In the beginning. I believe it was --

11 I would say not an infactuation. but the fact

12 of the limo scenes and gold necklaees and

13 little things that. you know. every woman

14 supposedly will be flattered by. but she could

15 see through him. She said. w.ll. look at this

16 and would show me whatev.r she received. And

17 then it looked as though she was caught up in

18 it. in the situation. and it looked like .h.

19 wanted to get out. but couldn't g.t out.

20 o. What is it that l.ad. you to conclude

21 that a. the r.lation.hip progr •••• d. Gloria

22 acted like .h. want.d to g.t out?

23 A. She would act like when -- like when

24 he u.ed to come into the .tore••he would be

25 up.et and .he would .ay you can't be here. you
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1 have to leave, I'm working. She would get

2 nervous and then she would go back out onto

3 the floor with her tray and -- I never had to

• say anything to him and he a~ways used to

5 leave, but you could tell she was frightened.

6

7

o.
A.

That was your impression?

That's the way I took it, you know. I

8 tried to say that there was nothing wrong,

9 somebody stops in to say hello to anybody, but

10 you can't pitch a tent there because ahe was

11 working.

12 o. Around the 16th or so of March of

13 1988, did you become aware of an incident tha~

14 occurred between Gloria and Richard Highlander

15 in Gloria's condominium?

16

17

A.

o.
Yes, I did.

How did you become aware of that

18 incident?

19 A. Well, primarily because she has to

20 report in if she's not coming to work, which

21 she did do to me. She called. And after the

22 phone call, I just presumed she just wouldn't

23 come in and then later that evening, a couple

24 of hours later, Ilaybe 7 o'clock, she and her

25 mother came in to see me in person.
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Q. Now, you said you were Gloria's

supervisor and she bad to report in to you if

she was going to .iss work. Do you recall now

14

Q. When she and her mo~her came in to see

you in person, would you describe how she

looked?

A. Well, she had a collar around her neck

and she had a very bad bruise on her left side

of her face and her eye and her finger was

broken and in a splint and

Q. Would you describe the emotional state

that you saw when she came to see you with her

mother that night?

A. She was distraught. She was a mess.

She she tried to sit down and give me the

story, but she was hysterical for maybe tbe

first five minutes of the conversation and

then her mother was with her and she also was

very up~~t. I would say it took the. a good

10 minutes to get themselves composed and tben

they began to tell me the story.

Q. Were they able to relate to you wbst

had happened and wbo had caused these

injuries?

.Ij
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Ye 8.
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1 whether she missed more than just that one

2 night?

3 A. Absolutely.

4 Q. Do you know how much time she missed?

5 A. I would say approximately two weeks.

6 Q. Do you know why?

7 A. Because she for one thing, she

8 didn't want to come to ~ork with a bruised

9 face and I know she was receiving treatment

10 for her neck and she really wanted to wait

11 until her face was cleared up and she was able

12 to carry her tray.

13 Q. Okay. During this absence from work,

14 did you continue to have contact with Gloria?

15 A. When you're out more than three days,

16 you basically have to report in every night to

17 call in and then you naturally have to bring _

18 doctor's note, but she would report in every

19 night she did not come.

20 Q. During any of thoee calle-in, during

21 any of that reporting, did you ever discuss

22 vith her any charg.s that ehe may bave brougbt

23 againet the person who had don. tbis to her?

24 A. Well, she eaid the night she cam. to

25 eee me, ehe told me that Ihe vae going to do
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1

2

that and she just wanted him out of her life

because she said she can't live like this

3 anymore.

4

5

Q.

A.

That she was going to do what?

She was going to place charges and

6 have a bench warrant put out for him and she

7 didn't want him near her house any more or

8 around her.

12 did you continue to serve as her supervisor?
-----.

. J

9

10

11

13

Q.

A.

Q.

A.

Place charges against him?

Richard Highlander.

When Gloria finally returned to work,

Yes.

14 Q. And did you continue to have contact

15 with her therefore on a fairly regular basis?

16 A. Y~s.

17 Q. During those contacts at work, was

18 there ever any discussion with her about any

19 criminal charges that she had brought against

20 Mr. Highlander?

21 A. Yes.

22 Q. What kinds of discussions did you have

23 with her?

24 A. She initially said that she wanted to

25 take him to court now because she was tired of
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A. Yes.

O. Did the two of you continue to have

Sundays and Mondays off in common?

O. Did you become aware of an incident on

the 10th of April, 1988, involving aomething

that occurred outside Gloria'a apartment?

O. What waa it that you learned and from

what source?

A. Gloria aaid ahe no aooner ahut her

light off to go to bed and ahe aaid the front

door was smashed and broken into it.

O. Did Gloria ever indicate that ahe ever

Yes.

Yes.A.

A.

getting beat up by him and she said I'm not

going to stand for it anymore and I'm taking

it all the way, she said, because I'm not

having anybody beat me up like this. She

said, my father never did this and why should

this man do this to me.

O. Did you also continue to maintain a

social relationship with Gloria?

A. Absolutely.

O. And that would have been on these days

off, Sundays and Mondays?
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1 actually saw Mr. Highlander do this?

2

3

A.

o.
No.

,
Bow did Gloria appear in terms of her

4 demeanor during the weeks between her return

5 to work and her ultimate death?

6 A. Extremely upset, nervous and afrsid.

7 O. Was there anything specific that you

8 can t h ink 0 f t hat 1 e ads you to c o·n c 1 u d e t hat

9 she seemed nervous and afraid?

10 A. Well, Gloria was a very bubbly person

11 and she talked and liked everybody and at

12 night when she would finish, she would stay

13 if the casino was bUsy, s~e would work later

14 if it warranted her staying. But when she

15 came back, she was always looking behind her

16 and around and I noticed when I would get done

17 at midnight, she would fill her tray out and

18 try to be downstairs when I was leaving and it

19 looked like she wanted me to leave the

20 building with her, like she needed so.ebody to

21 escort her out to her car and that'. what I

22 started to do becau.e she wa., you know,

23 genuinely afraid.

24 O. Do you 'know whether any effort wa.

,

25 made to sen.iti.e the .ecurity people at

•
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Tropicana regarding the situation?

A. Yes, I do believe they were notified

and she did -- she had a few friends that

worked in security and they did look out for

her, but I don't know that she specifically

went to them and said give me an escort. I

think that's why she used to try to leave with

me.

Q. During these weeks between Gloria's

return to work and her ultimate death, did you

have any direct contacts with Richard

Highlander?

A. I had a phone call from him.

Q. Tell us about that.

A. When she initially got rid of him, so

to speak, he called me because she didn't want

any parts of him or any contact with hi. at

all. He asked me if I would please intercede

for him and help him get back to her and I

just wanted to talk to her and give her this

number. I took a number down, but I never

gave it to her.

Q. Did you have any contacts from anyone

else on Mr. Highlander's behalf?

No.
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O. I want to now bring your attention to

Monday, the 25th of April 1988. Was this a

Monday you had off?

people.

Q. Do you remember who else was there

when you met her that afternoon?

A. Yes. It was secretary's week and we

took our secretary Jeri out for lunch and

there was Terry McCabe, Susan Donato, Kathy

Backey, Jeff Henderson, Gloria. I believe

that was -- and Pat Rush was with us also.

O. Okay. Do you know about what ti.e it

was that Gloria arrived at Cousin'. on the

25th of April?

A. She arrived before we did, so I would

say she probably got there around 12.30.

O. 12.30 in the sfternoon?

Yes.

We met at Cousin's with several other

was the first place that you saw

the 25th of April?

Yes.

Did Gloria have that day off as well?

Did you see Gloria that day?

Yes, I did.

Where

that day,

O.

O.

A.

A.

A.

O.

her
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O. Ie that one of the things that entered

into your group decision to go there as

opposed to any place else?

A. Simply because the majority of us

lived in Ventnor, Margate, right there in the

surrounding areas.

O. And was the Greenhouse a fairly well

known spot in that area?

A. Yea.

O. Did you yourself then go to the

Greenhouse?

A. Yes. we <lid.

O. About what tlwe did you get there?

A. Approximately I would say between

quarter after 4:00 and quarter to 5:00.

O. Did Gloria go with you?

A. She didn't go initially. She went

home to drop her coat off. She didn't want to

leave it in the car. And she said I will .eet

you there.

O. And do you recall Gloria actually

arriving at the Greenhou.e in the late

afternoon or early evening of the 25th?

A. Ye.. I would .ay it was at lea.t 20

minute. after we arrived.
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O. Now, you saw her enter the Eestaurant

at sometime around five o'clock that evening?

O. Do you know what kind of car sh~ had?

A. She had a new black -- I don't know

what she got. I think it was a -- it was

brand new. I don't know the make.

O. What sort. of thing. went on th.re

with Gloria?

A. Gloria was very sh •••••• d v.ry

.af. that day. She was she ••••• d v.ry

happy to b. with her fri.nds.

Q. Were any efforts .ade by Gloria or

anyone in the group to try to g.t more p.opl.

o'clock?

But it was black?

So that would have been around five

Okay.

Ye s.

Yes.

Yes.

Yes.

Yes.

Still light outside?

Did Gloria bring her car with her?

Did she join you in the r.staurant?

Yes, sh. did.

A.

O.

A.

A.

O.

A.

A.

A.

O.

o.
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1 to join?

2 A. She was making phone calls to try to

3 it seemed like she wanted everybody to be

4 with her that day. She went to the phone

5 several times and she had her phone book with

6 her. And to no avail she called everybody and

7 there was message machines all on and she said

8 I left messages. I know she called Belen and

9 several other people and tried to get ahold of

10 them to make them all come there with us.

11 o. Okay. Do you know a young man by the

12 name of Patrick Sullivan?

13

14

15

A.

o.
A •.

Yes.

How do you know Patrick Sullivan?

Initially Pat used to work with my

16 husband at Duke Max and then he also was

17 employed at Tropicana.

18 o. Do you know about where Mr. Sullivan

19 lived at this time?

20 A. Be lived right down the street fro.

21 Gloria.

22 o. Was Mr. Sullivan involved in this

23 group at the Greenhouse that night?

24 A. No. Be was not in the beginning. Be

25 came in at the very end wben we were breaking
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A. Yes.

O. Now, were you able to determine

whether Gloria knew Mr. Sullivan?

up and everybody was going home separately.

O. Do you recall Mr. Sullivan coming into

the Greenhouse that night?

o. Can you tell us about what time that

might have been?

A. That was around I would say

probably 7.00 or 7.15.

O. Still light outside?

Yes.

Yes, she di6 ~ •• ow him.

A.

A.

O. How do you know that?

A. Because she knew him also from when he

worked at Tropicana also. Plus she knew he

lived on the street and had taken him home

before. I do know that for a fact.

O. What do you mean?

A. She had dropped hi. off -- Pat didn't

have a car and she told me onCe that they were

out together, not together, but had .et

somewhere and she dropped him off becau.e .he

live. at the corner and he lived in the .iddle

of the block.
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Q. How late did you stay that night?

A. Jeff and I left around -- I would say

around eight o'clock, quarter to 8:00.

Q. When you left, was Gloria still there?

Q. Now, do you recall what Gloria was

wearing that night?

A. Yes. She had on a white sweater and

she had on high-ris. jeans and a black belt

and she had on -- well, she was carrying a

brown leather jacket.

A. No, absolutely not.

THE COORT: Excuse me a moment. You

don't know or they didn't?

THE WITNESS: They did not.

BY IIR. TALASNIIt:

Q. Do you know or do you recall whether

IIr. Sullivan came in by himself that evening

or whether he was with someone?

A. He came in with another gentleman,

which I believe his name was Pat also.

Q. And did Pat Sullivan and his friend

ultimately join the 9'UUP you were part of?,'j
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A.

A.

Do you know whether they ever dated?

Yes.

Yes.
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from me on the corner of the bar and I vent

over and I said, Glor, we're going to go. She

said okay. I said, are you all right? She

said I'm fine. I .aid, okay, I'll .ee you

tomorrow.

o. Mrs. Henderson, I have something that

I want to show you which has been marked 5-13

for identification. I would like you to look

at it and tell ~e if you recognize what this

is.

A. That's Gloria's jacket.

O. This was the jacket she had with her

that night?

A. Yes, it is.

O. When you and your husband left the bar

about eight o'clock that night, was Gloria

still there?

•
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o.
left?

A.

O.

A.

o.
A.

Yes, she was.

Did you speak with her before you

Yes, I did.

Tell us aoout that.

I went over -- she was about two seats

You then went home?

Ye.. I vent right ho.e.
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She vas vith us also.

Q. Okay.

A. And as soon as I hun9 up the phone, it

ran9 a9ain and he said she's dead.

MR. TALASNIK, Your Bonor, I have no

further questions.

recall?

A. Approximately nine o'clock tbe pbone

ran9 and it vas Pat Sullivan and be asked me

vhat vas Gloria's last name and I said

Simonelli. I said vhy. And he said -- he

said because she's been shot.

bit later?

A. Yes. He I hun9 up the phone and I

told Jeff ve had to 90 to the police station

and I immediately called Terry and told her to

meet us down there.

Q. Terry who?

A. Terry McCabe.

Q. She had been vith the 9roup that

ni9ht?

28

Mr. Davia.

Would there be another call a li~tle

What vas the next thin9 tbat you

Q.

Q.

THE COURT.

CROSS-EXAMINATION
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BY MR. DAVIS:

no.

were working?

A. Yes.

o. And how long had you known Richa~d

Highlander?

A. I would say approximately two years.

O. Two years up to date or -- to date?

A. To date.

O. And how did zo~ happen to meet Mr.

Highlander?

A. I initially met him just casually in

the casino from just seeing him and then I

knew him from him trying to date another girl

that worked in our shop.

O. And when was it brought to your

attention that he was dating or attempting to

talk to Gloria Simonelli?

A. Well, when Gloria va. a cigarette girl

in the very beginning, she had told me he had

tried to date her before and ahe alway. aaid

And you met her while you

Mrs. Bruni, how long had you known

Six years.

Six years.

Gloria7

o.

o.
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personal business?

A. Yes.

Yes.

o. And she would tell you what she wanted

to tell you?

Now, did Gloria tell you all her

No, not all of it.

Were you good girlfriends?

Yes.A.

A.

30

O. When he initially started dating her,

was Gloria a cigarette girl?

o.

o.

o. Had you ever been in the company of

Gloria and Richard B~~"lander on any double

dates or anything like that?

A. Not double dating, but I was in their

company.

O. Were you .n their company?

A. Huh-huh.

O. Now, after she comaenced dating Mr.

Highlander, how waa ahe reacting?

A. Well, in the beginning, ah. a•••• d to

be up, but it didn't laat v.ry long. Sh.-

aa I aaid, ah. b.ca~. fright.n.d and scar.d,

like she wanted to g.t out, but aha kn.w ah.

couldn't get out of the relationahip.
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answer.

O. She never told you that he forced his

way into her lifestyle, did she? Pardon?

A. Forced?

O. Now, somewhere along the-line s~e

allowed him to move into her household, didn't

she?

)l

O. She didn't tell you she couldn't ge~

out, did she?

A. Yes, she did.

O. What did she tell you?

A. She said, you know, I want him out of

my life. But he just doesn't take no for an

No.

Yes.

Yes.

Yes, h. was forceful, pursuant.

ae May have been pursuant, but he

A.

O.

A.

O.

O. Directing your attention to when she

allowed him to move ~ •• ,o her household, she

never attempted at that point, s.he didn't

attempt to keep him out, did she?

A. At that point, initially, no.

O. She never indicated tbat he forced his

way into her house, did she?
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volunteered to put ~~ &ome track lighting.

didn't force his way into her life, did he?

O. Did you ever talk to Kz. Highlander

about that?

O. And .he further indicated that night

he .ent a li.oueine to her houae to piCk her

up?

Now, you've also indicated that he

Yes.

Yes.

Yes.

No.

I guess not.

Who told you that? Gloria?

And you say he did this in return for

A.

O.

O.

A.

a date.

O. She could have rejected him in the

beginning. As you have indicated to the

prosecutor, initially she did reject him,

didn't she?

A. Ruh-huh.

O. At that time, did she receive allY

physical beatings or force upon her body to

the best of your knowledge?

A. In the beginning, no.

o.
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Pardon me?

She wasn't forced, but she went.

Yes.

Q. That ni9ht, she had a date with ~r.

Hi9hlander, didn't she?

to 90 on that date?

No.

No.

Yes.

Did she refuse to go on that date?

Was she for ..

I 9uese.

Now, you've alao indicated, Mra.

A.

A.

A.

Q. Did she refuse the ride in his

limousine?

A. She didn't want to 90, but she went.

Q. The query was, did she refuse to ride

in this limousine?

Q.

A.

Q.

Q. She went. In fact, she wanted to 90,

didn't she?

A. I wouldn't say wanted.

Q. In fact, at that ti.e she wanted Rick

Bi9hlander, didn't ahe?

A. I don't know who ahe wanted.

Q. SO much ao they bece.e live-in lovera,

didn't they?

Q.
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1

2

Henderson~ that she"received certain gifts

that all girls are flattered by and you

3 indicated gold. What type of gold did she

4 receive?

5 A. She showed me a necklace that she had

6 on.

7

8

Q.

A.

What else did she receive?

I believe she showed me a bracelet

9 once.

10 Q. Did she tell you anything about any

11 other gifts she got from Mr. Highlander?

I""'•
J

12

13

A.

Q.

No.

DO you know 1t she ever said, Rich, I

14 don't want you anymore, take your gifts back?

15 A. No.

16 Q. Did she indicate to you that she went

17 on vacations?

18 A. Yes.

19 Q. Was she forced to go on these

20 vacations?

21

22

23

24

A.

Q.

Q.

No.

Where were these vacations?

She went to Colorado and California.

And when she cs.e back to vork fro.

•

25 these vacations, vas she up or vas she
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frightened and scared at that time?

A. Initially, no, but later she became

upset because of all the money that was spent

on her credit cards.

O. Did you see any of these monies being

spent on her credit cards?

A. I didn't go with her.

O. Do you know if she was paid for this

money that you say was put on the credit

cards?

O. Do you know for a fact?

MR. TALASNl Excuse me, your

Honor. The witness should be given an

opportunity to give a complete ansver.

O. If you haven't finished answering, you

Ilay finish.

A. When Gloria calle home, not initially,

no. But after her bills calle in the mail, she

was very upset because she had put everything,

the trip and everything on her cards and Rick

had agreed to pay her back. And she vas not

getting this Iloney and Gloria vas very upset

about it.

•
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A.

O.

No, she wasn l t.

Now, you've also indicated, Mrs.
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Yes.

Q. During these visits, did you eVer have

to put Mr. Highlander out?

Henderson, that Mr. Highlander on different

occasions would come to the jobl is that true?

Q. And you further indicated that Gloria

Simonelli didn't want him there. That was

your impression.

Pardon

Because she knew it wasn't allowed.

Correct.

No.

NO.

Did you ever have to call the security

That's correct.

And that was ner main concern?

A.

A.

me?

Q. She didn't want him there because

nobody or no employees in that location were

supposed to have friends visiting them during

work hours?

Q.

Q.

guards?

Q. Did Gloria Simonelli ever call the

.ecurity guard.?

A. Not that I know of.

Q. Now, you've indicated that probably
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A. No.

A. No.

Yes.

O. Did you ever discuss this matter with

Mr. Highlander at thAt eime?

No.A.

duri~9 January or whatever, it was yaur

impression that Gloria wanted to stop the

relationship?

O. Did you ever discuss the relationship

with Mr. Highlander at all?

O. Isn't it a fact that there was soae

indication from Gloria that Mr. Highlander and

she were going to get married?

A. There was talk of it.

O. There was talk, waan't there. In

fact, do you recall Valentine's Day of 1988,

February 14th, when there was an article in

the paper about Gloria Siaonelli and Richard

O. Do you know if she did anything to

stop this relationship? Were you ever in her

presence when she ever indicated to Mr.

Highlander that the relationship was over?

A. With them together?

O. Yes.
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Y.a.

flighlander and how they got together and how

they intended to get married?

O. But she waa publicly telling people

ahe wanted to get married and how .ucb ahe

loved Richard Highlander and how abe had .et

Richard Highlander, ian't that a fact?

O. And how she told the newspaper people

how she met him and saw him and this

relationship was growing to the point that

they were going to have a lasting

relationship? Isn't that a fact?

A. That's what the paper said.

O. Well, Gloria never denied it, did ahe?

No.

Yes.

Yes.A.

A.

A.

O. In fact, the information came from

Gloria's mouth, didn't it?

A. Yes, it did.

O. That was on February 14th of 1988 when

this relationship was, aa you've indicated,

was supposed to be degenerating to the point

that Gloria waa frightened and wanted to get

out of it?
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t.a .

Q. The question is, did the .other tell

you the story also?

Q. At this time you say that Gloria was

bruised. And Gloria told you that Mr.

Highlander caused these bruises?

Q. Was the mother in the habit of coming

to see you with Gloria?

A. She gambled a~ the casino. She was

there even if Gloria wasn't there.

Q. And do you know why Gloria had come to

see you that night?

A. Why she had to?

Q. Yes. Why did she come see you?

A. To tell me the story.

Q. And did the .other tell you the story

also?

•

She was there.

you've i.ndicated that on March

and her mother came to see you at

Now,

Yes.

You've got to say yes or no.

Yes.

Yes.

Yea.

A.

Q.

Q.

A.

16th, Gloria

the store.
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A. Yes.

A. No.

Q. So this isn't the firat ti.e that they

broke up, i. it?

Q. And you knew that this wa.n't the

first time that they broke up, didn't you?

No.

No.

No what?

I didn't know that.

You didn't know that?

Y.a.

A.

A.

A.

Q.

Q.

Q. Is this the fi,a~ time that Gloria and

Richard had broken up, to your knowledge?

A. To my knowledge, yes.

Q. Did you know that in the beginning of

March that Richard had left the household at

the request of Gloria's mother?

Q. Now, you said at that time that it

took Gloria -- she was distraught and took her

10 minutes to get composed. You said she was

upset. Do you know if part of this upsetment

was the fact that two people who were in love

were breaking up and this is part of the

upsetment?

A.
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that she allowed Rich to return to her

premisis and live there egain?

A. Yes, forcibly.

o. The first time they broke up, what

happened? Do you know?

A. The first time they were supposedly

going to split up and see if they could get

their lives together and Rick had stopped

drinking and see what kind -- if they could

both get away from each other and see how they

could be and maybe try it again.

O. SO at that point when they broke up

around the beginning of March, Gloria was

under the impression that maybe if Rick

stopped drinking, they they could get this

thing started again; isn't th~t true?

A. She hoped maybe that way, but I didn't

in her face, you could tell she didn't

think he was going to make it.

O. Maybe she didn't think they were going

to make it, but she was sure hoping they were

going to make it, wasn't she?

A. I don't know if she was hoping for it.

She was scared to death.
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o. She was so scared, Mrs. Benderson,
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No.

Q. And up to this point on March 16th,

did Gloria, to the best of your know1edg., did

she ever show you any bruis.s?

Q. Words or otherwise?

A. Words, but not --

Q. You never saw him use physical force,

did you?

A. Not in my presence.

Q. Did you ever see hi. use any forc.

upon the mother?

Q. And he forced himself into the

premisis? What do you mean when you say

forced? Let me ask you that.

A. When somebody is afraid of somebody

else and you can threaten somebody with

actions and words rather than -- you don't

have to touch anybody to be afraid of hi ••

And she was afraid of him.

Q. Did you ever see Richard use any force

upon Gloria?

wasdid you know that the mother

returned to live?

No.

Well,

Yes.

there when he

Q.

A.
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IDe. I saw them.

Q. Do you know who caused them?

A. She said he did.

Q. Was any complaints ever signed against

Richard Highlander?

Q. Other than this one on March 16th.

A. Not that I know of.

Q. Up until this March 16th, did Gloria

ever attempt to use the auspices of any public

office to have Richard Highlander reDloved,

namely the police or the court syste.?

A. Not that I know of.

Q. Now, you say on April lOth she

indicated to you that so.ebody hit her front

door?

She thought she knew.

Yes.

She didn't have to showI saw them.

Yes.

Do you know who it was?

No, I don't.

Pardon Ole?

No, I don't.

She didn't know who it was either, did

A.

A.

A.

Q.

Q.

ahe?

Q.
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Q. She may have thought she knew, but she

didn't know for a fact, did she?

A. No.

Q. Now, you say there came a time when

she returned to work. When was that?

A. Like I said, about two weeks after

two weeks after the incident happened.

Q. And that was about what, the end of

Ma r ch?

A. Something like that.

Q. Now, during the time she returned to

work, did you ever see Richard Highlander on

the premisis of the Tropicana?

A. After that, no.

Q. Did you ever See him in the presence

of Gloria after that date?

No.

Q. Now, you further indicated that ahe

would walk or you would walk her to her

vehicle. Did you ever 8ee Richard Bighlander

then?

A. No. I didn't walk her to her car. I

would walk her outaide to the parking lot. I

didn't take her to the door.

Q. Aa far aa you walked to the car
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1

2 o.
No.

Did you ever see Ricbard Higblander

3 walking about?

4 A. No.

5 o. ~id you ever bear bim attempt to give

6 ber a pbone call at tbat time?

7 A. Not tbat I know of.

you to speak to Gloria 511l0nelli?

A. Yes.

O. And did you?

A. No.

O. Any reason wby you would not?

A. Hecause sbe didn't want to be

8 O. You've indicated tbe only pbone call

9 you were aware of was tbe pbone call tbat be

10 made to you.

11 A. Yes.

12 O. And at tbat point be was trying to get

13

14

15

16

17

18

19 botbered.

20 O. Did you let ber decide tbat or you

21 decided in your own Ilind

22 I decided it. I didn't even give ber

23 the number.

24 O. And, in fact, when waa the laat ti.e

25 you actually aaw Richard Highlander outaide of
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No.

Yes.

o. Is it fair to say that after this

incident, March 16, you never saw him in the

company of Gloria?

o. And you were personally aware of any

attempts by him to contact Gloria or harass or

frighten her?

A. Yes. He wrote her a letter.

O. He may have written her a letter. Did

you read it?

I don't even know.

Pardon me?

I don't know.

A.

A.

today?

o.

o. Was it a frightening letter or wa. it

a love letter?

A. It was a love lettar, and the fir.t

one she ripped up, she didn't even read it.

The second one she opened.

O. The one that you read wa. not.

threatening letter, but a love letter, how

much I love and how much I want you and how

much I would like to get back with you, i.

that not a fact?
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question.

REDIRECT EXAIIINATION

BY MR. TALASNIK:

Q. I. it fair to .ay that no one in that

group knew you vere actually 90ing to the

Greenhou.e until the group that va. located at

IIr. Davis' questions

MR. DAVIS: Judge, excuse me. I

forgot one question, if I may.

CROSS-EXAMINATION

BY MR. DAVIS I

Thank you, your

That's all I have, your

IIr. Talasnik?

IIR. DAVIS:

THE COURT:

IIR. TALASNIJt:

Yes.

No.

lis. Henderson, in response to one of

lis. Henderson, I forgot to ask you one

A.

Honor.

Bonor.

Q.

A.

Q.

On this night of April 25, vhen you

left Cousin's to go to the Greenhouse, is it a

fair statement to say that the fact you and

the entire group vere at tha Greenhou.e va. by

happenstance, vas not preplanned?
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Cousin's decided to go to the Greenhouse?

Mr. Talasnik?

That's all, thank you,MR. DAVIS:

Yes.

Yes.

I'm Borry.

A.

A.

THE COURT:

REDIRECT EXAMINATION

BY MR. TALASNIJl::

Q. Mrs. Henderson, in response to one of

the questions asked of you by Mr. Davis, you

said that there was an occasion where you were

in the company of both Gloria and Richard. Do

you recall that?

Q. When was that incident? When did you

see the two of them together in a social

setting?

A. Weil, one evenlng -- as a matter of

fact, there were two. One I needed a ride

home and Gloria said I'll be getting done

a180, .0 Rick and I will take you hoae.

Q. All right. In tera. of month. or end

of one year, beginning of another year, when

was this incident?

A. I would have to aay probably the end

of February, beginning of March aaybe.
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o. Okay. End of February. beginning of

March of 19881

o. Okay. I want you to describe how you

saw the two of them relating together late

February or early March of 1988.

A. Well. Rick was at the casino waiting

for Gloria to get done work and he was

drinking while he was waiting for us or her.

He didn't know he was taking me home. And

when we were finished working. Gloria said.

we're going to drop Jeannie off. And he said,

let's go for a drink. And I said, Rick, ·I'm

really tired, can we not go. And he said, no,

just one, just one.

We went to the Flamingo and we had

all ordered a drink and a friend of Rick'a

came in and he was talking to hia and he

wanted to stay and have another drink and, you

know, Gloria aaid can't we go, Jeannie wanta

to leave and we wanted to go hoae and he

wanted to stay. And ahe aaked hia again and

he kind of got a little angry, tbat he .anted

to stay and drink all night.

The Rick that I knew without
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visiting Atlantic City and they were ~he two

previous supervisors that Gloria was

started with as a supervisor and we decided to

meet them at 12 South when we were all done

working. Gloria and Rick and this girl

Stephanie Smith and Cheryl Tambarino and

myself and Jeff went to 12 South and I was a

it was a very catch-up night with the two

girls we hadn't seen for a long time.

Q. Is there anything that sticks in your

mind about how Rick and Gloria acted together

or how they related to each other that time?

A. Well, that night w6~ kind of --

basically it was the two girls we hadn't .een

for a long time and when the one, Cheryl,

decided to leave and get

out to th~ car, it was towed and that was kind

of the main event that evening and Gloria and

Rick went with her to try to see if they could

get her car out, but basically it was mostly

talking among with the two girls.

Q. Would this have been before the late

February or March incident that you described

earlier?

A. I would probably say yes.

•
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JUdge, I'm going to

Mr. Talasnik went into

Okay.

Yes.

From what to what?

FromA.

Now, you were asked questions about

the relationship and any discussions that you

had with Gloria about that relationship. Did

the -- did Gloria's reaction to the

relationship or her discussions with you about

it undergo changes as the months would

progress?

Q.

A.

testimony about the relationship and tried to

establish that it was favorable right up until

the time of the March aasault.

THE COURT. Well, you .ay inquire

into the area. I think you should be careful

not to simply elicit the same evidence that

was brought out before •

Q.

MR. DAVIS:

object to this line.

this before --

THE COURT: Isn't this repetitive?

MR. TALASNI~: I don't believe that

it is, your Honor. Mr. Davis attempted to

demonstrate or to undermine Ms. Bruni's
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Yes.

Q. There were, therefore, occasions other

than March where Gloria had visible bruis.s?

Q. Bow many?

.... Two or three bruises.

Q. And would these have b•• n occasions

towards or as you approach.d the Marcb 16th

dat.?

BY MR. T... L... SNIJ(:

Q. Was there a progression or

deterioration from when Gloria initially

discussed R~ck up to the time where the

assault occurred and Rick moved out?

.... Yes. You could see a change in her.

Q. Did you have any discussions oh.

I believe also in response to

questions from Mr. Davis you indicated that

there were occasions where either you saw

bruises on Gloria or you heard her tell you

you about other instances of abuse other than

the incident in March tha~ gave rise to him

moving out. "'m I understanding that right?

Y.a.

And did she indicat. to you bow those

Yes.

Q.

....
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1 bruises had been caused?

2 Yes. The one she -- she -- Gloria
,

3 didn't like the world knowing her business, as

4 nobody does, and she -- until she came face to

5 face to me over the phone, she initially said

6 that she had fallen down the steps. ~he had a

7 spiral staircase. When she saw me in person,

8 then she told me the story that he pushed her

9 down the steps and that's how she broke the

10 finger and got the bruises on her face and

11 hurt her neck.

12 o. In describing Gloria's approach or

13 Gloria's attitude toward RICk, you said she

14 characterized him as somebody who would not

15 take no for an answer when she was discussing

16 she wanted him out of her life?

17

18

A.

o.
R i gh t •

Did you ask her what she aeant by

19 that?

20 A. Well, I didn't ask her, but I aaid,

21 Gloria, why can't you just gat rid of hi ••

22 She said, because ha said I'll dacida who i.

23

24

going to braak up with who.

You don't tall .a.

I'll tall you.

25 o. You wara a.ked about a lettar that you
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apparently intercepted that was written from

Rick and addressed to Gloria. Do you recall

that?

o. And you made the decision that you

weren't even going to bother giving it to her?

A. No. She received -- I know she

received two. She received one and it was

sealed and I handed it to her and she ripped

it up in front of me and threw it in the

trash. Then she got another one and I read it

and I gave it to her and she didn't even want

to read it. Initially we l~~ed that up and

threw it away, so she didn't really see either

one of them.

O. With respect to the phone call that

you got, was it that you determined not even

to bother giving her the pbone nuaber, tbe

message?

A. Ob, yes. She didn't want to have any

parts of hill.

O. Why would you take it upon yourself to

decide that Gloria didn't want that pbone

number after she had been-assaulted?

A. Because she was upset and sbe totally
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A. Yes.
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didn't want him near her, around her, didn't

want to hear from him or anything. I didn't

want her to, either. She was a nervous wreck.

O. Now, on any of the other occasions

when you talked about the assault charges, was

Gloria's mother there?

that when Gloria came to you the first night

of the assault or after the assault to explain

that she wouldn't be able to come to work and

to describe what had happened to her that her

mother was with her, do you recall that?

When she told me the story, her mother vas not

there, no.

O. SO when Gloria vas at work and you

were there supervising her and she told about

the charges she had brought against Rick

Highlander, her mother vasn't there, vas she?

A. Not at all.

O. And vhen she told you she intended to

follov through vith the charges and testify i~

court, her mother vasn't theie, vas she?

Now, you also indicated to Mr. Davis

Not when she was at work with me.

No, ahe wasn't.

Yes.

A.

A.

A.

o.
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Davis?
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MR. TALASNII:

THE COORT: Mr.

RECROSS-EXAMINATION

BY MR. DAVIS:

Q. Mrs. Benderson, you indicated Mr.

Highlander was a Dr. Jekyll and Mr. Hyde when

he was drinking. Is that true?

Q. Would you explain what you mean by Dr.

Jekyll and Mr. Byde?

A. Well, because when he would drink,

there was no reasoning with him. Be would get

very foul with his mouth and ~ would ask him a

couple of times, you know, to chill out or

calm down or don't uae that kind of language

and he would say sorry, sorry, and he would

stop momentarily and if he got rolling into

another conversation, he would start it up

again. I basically, whether it be .y position

or whatever it was, could .ake hi. not use

that kind of language when he was in the store

or wherever we were. But he -- he didn't

really want to listen to people wben he was

that way.

Q. Did you indicate to Mr. Talasnik that
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Yes.

Q. Were you talking about this last

incident, March 16?

58

Ms. Simonelli broke ber finger'when she fell

down the stairs?

A. When she came to rue in person, she

told me that she was pushed oown the stairs by

Rick.

Q. And that caused what injuries to her?

A. Her neck, her face, her finger.

Q. SO she indicated to you that the

injuries she received was, with regard to the

March 16th incident, was as a result of Rick

pushing her down the stairs?

A. And beaten up. She didn't get all

that from the steps.

Q. Mrs. Henderson, you don't know what

she got from the stepa, do you? If she was

pushed down the steps, do you?

Yes.

Yes.

Well, I said on the phone she said I

Did she tell you how her finger wasQ.

broken?

fell.

Q.
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Q. Do you know for a fact she went down

the steps?

A. I waan't there.

Q. Do you know if ahe told the poliee ahe

waa pushed down the stepa?

A. No, I don't.

A. What do you mean I don't know?

Q. You just sat here and you just said

she didn't get all that from the steps. My

question to you is that you don't know what

she got from the steps, if she was even pushed

down the steps, do you?

A. She told me she was pushed down the

steps.

Q. My query is, you don't know what she

received from the steps, do you?

A. She did that to herself?

Q. I didn't ask you tnat. I said you

don't know what injuries she r~~~ived when she

went down the steps, according to you.

A. I don't know. I wasn't there, I don't

know.

•
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Q.

ahe waa

Do you know if ahe told her perenta

puahed down the atepa?

No, I don't.

if
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O. Did you ever see the police report she

filed?

A. Why would I?

O. The question

THE COURT: Did you ever see it?

THE WITNESS: No.

MR. DAVIS: That's all, your Honor.

THE COURT: Mr. Talasnik?

REDIRECT EXAMINATION

BY MR. TALASNIK:

describing for you whatever happened with

respect to the steps, did Gloria tell you that

Richard Highlander beat her up?

MR. DAVIS: Your Honor, I object to

the leading question.

THE COURT. It was a leading

question, Mr. Talasnik.

BY MR. TALASNIK:

O. In addition to telling you about what

may have happened with re.pect to tbe steps on

March 16th, did Gloria tell you anything el.e

about how ahe got her injuries?

•

~.
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O•

Ms. Henderson, in addition to

What did ahe .ay?
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(Witne •• excu.ed)

MR. TALASNIK. The State call. Diane

next morning?

A. She said she convinced him to let her

go to the doctor's.

Pond.

DIANB POND, having been duly .worn, w••

examined and teetified a. follow ••

A.' She said that he kept her in the

house, kidnapped her in her own house was the

word she used.

O. Anything else with respect to how she

got her injuries?

A. And that he beat her allover the

house and wouldn't let her out.

,}ot out the

Notbing furtber.

Thank you, no further

Mr. Davis?

You may .tep down.

That'. all.

Mr. Tala.nik?

MR. TALASNIK:

MR. TALASNIK.

THB COURT.

MR. DAVIS.

THE COURT.

Did she tell you how ~t

questions.

THE COURT:

RECROSS-EXAMINATION

BY MR. DAVIS:

o.
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DIRECT EXAMINATION

BY MR. TALA5NIK:

Q. 50 in the latter part of '87 and early

'88 you were on a day-to-day basis at that

location?

A. I live in Ocean City.

Q. With whom do you live?

A. My children.

Q. I want you to think back to the latter

part of 1987 and the early part of 1988 and

tell us where you were working at that time.

A. I worked for a developer at the

Atlantic Palace.

Q. What is the Atlanti~ Palace?

A. A high rise condominium.

Q. What kind of job did you have at the

Atlantic Palace?

A. I was an office administrator.

Q. Do you remember about when you started

working there?

A. December of '83.

Q. Do you recall about when you co.pleted

your work there?

A. June of 188.

•

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Ms. Pond, whereabouts do you live now?
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A. Yes.

A. Yes.

Yes.

Q. Whereabouts in Atlantic City is

Atlantic Palace?

New York Avenue new and boardwalk.

Correct.

Could you identify him, please?

Yes.

Would you do so?

Yea.

A.

A.

A.

Q. Now, in your position with Atlantic

Palace, would you have occasion to have

contact with workers who were completing

various jobs at that location?

Q. And in that capacity, did you come to

k~ow an individual by the name of Richard

Highlander?

Q. Point hi. out, plea.e?

A. Hi ••

THE COURT. The record reflect. the

vitne •• pointed to the defendant.

Q.

Q. Is the person that you were introduced

to or met as Richard Highlander in the court

today?

Q.

A.
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BY MR. TALASNIK:

Q. From what capacity, did you meet or

come to know Richard Highlander.

A. He was employed by our developer.

Q. To do what, if you remember?

A. Well, he was like a subcontractor.

Q. And would you see him on an occasional

basis, regular basis in that capacity?

A. Pretty much a regular basis.

Q. Enough that you knew who he was?

A. Yes.

Q. Did you ever have conversations with

him about work or about anythilo~ else else?

A. Just general conversations.

Q. Now, I want to focus your attention on

the early part of April, 1988, and ask whethar

you recall an incident where Mr. Highlander

came into Atlantic Palace and spoke with you

breach briefly.

Yes.

Q. What was the subject .atter that he

spoke to you about on this occasion in early

April of 1988.

A. Well, it was just general conversation

and I had just asked hi. hov Cloria vas.
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o. And you asked him hov Gloria vas at

this occasion?

o. At the time that you asked him, did

you knov that the tvo had separated?

o. Did you knov that he had at one time

be seeing a young voman named Gloria

Simonelli?

o. When you asked him hov Gloria vas, hov

did he respond?

A. He just said he hadn't ~ ~n her.

O. Did he discuss vith you any concerns

he had about Gloria?

A. Well, he vas upset.

O. Did he say vhat it VbS he vas upset

about?

A. Well, he vas upset over the

relationship, that it had been severed, and he

vas also upset she had placed charges against

him.

O. He indicated that he had so.e upset or

concern because she had brought charges

against hi.?

Yes.

Yes.

Yes.

A.

A.

A.
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O. And what was it about her having

brought charges against him that he said upset

him?

A. Well, he just felt if he was

convicted, that he could maybe go to prison.

O. And he told you that?

O. Did he refer to anything else about

the charges and the prospect of those charges

causing him to go to jail?

A. Not really.

O. After he made those st~ ~~ents, did

you have any further conversation?

A. Just general conversation.

O. Did he talk to you about any efforts

he was going to make to try to get the charges

dropped?

A. At another time.

O. All right. Let's get to this other

time, then. Do you recall seeing Mr.

Highlander again, this time on Wednesday, the

20th of April, 1988?
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A.

A.

A.

Q.

Yes.

Yes.

Yea.

And, again, were you working and he
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came into the office?

A. Yes.

O. What sorts of discussions did you have

with him there regarding th~se charges?

A. Again, it was just general

conversation.

think we were just basically talking.

O. Okay. In the course of the

conversation, he told you thac he was going to

go get an attorney?

I

You are going to have to tell us what

Yes.

I don't know he volunteered it.

O.

A.

A.

you mean.

A. He just said that he was going to see

an attorney about approaching her family to

drop the charges.

O. Okay. He volunteered that information

to you?

O. And that the purpose of getting that

attorney was to do what?

A. To talk with her faaily.

O. Whose faaily?

A. Gloria's faaily.

O. And to tslk with Gloria's faaily about
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Yes.

Yes.

O. And did you continue to work in the

Atlantic Palace?

O. Now, sometime later into the month of

May, did you come to learn that Mr. Highlander

had been arrested?

Yes.A.

what?

A. About dropping the charges.

O. Okay. Is that the last time that you

saw Richard Highlander in person?

O. In the capacity that you've described

for us working at the Atlantic Palace, did you

receive any phone calls that were placed by

Mr. Highlander to someone at your facility?

A. Yes. He had called several time. for

my manager.

O. And on any of those occasions, did you

yourself talk to him at all?

A. One ti.e.

O. Tell us what he said that one ti.e you

did talk to hi ••

A. I asked hi. how he was doing and he

esked .e if anyone had spoken to us, if we had
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been questioned.

Q. Okay. After he asked whether you had

be questioned, what else did he say?

A. Well, he was sorry we were involved

and he had just said had anybody hurt him in

any way, his character. I said no. Be just

said, well, I felt that you guys at the office

were my pals and I hope you felt the same

about me and I said we did.

MR. TALASNI~: I have no further

questions, thank you, your Bonor.

THE COURT: Mr. Dl!.vis.

CROSS-EXAMINATION

BY MR. DAVIS:

Q. Ms. Pond, what relationship did you

have with Richard at the time that you were

working.

A. Just business relationship.

Q. And you knew -- what was your

position?

A. I was an office adainistrator, but I

did work in the reception area of the office.

Q. Okay. And it was through this

position that you met Mr. Bighlandar'

Y•••
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Q. It was also during this period of time

that you learned that he had a girlfriend by

the name of Gloria Simonelli?

Q. Where would you s •• her?

A. She would sometim •• could into the

office to meet with Rick, to bring hi. hi.

lunch.

Q. Through this position, did you have

contact with him on a regular basis?

A. Pretty much.

Q. Did you grow to know him somewhat

throughout this relationship?

A. Well, sometimes he would be sitting,

you know, near my desk, waiting to see my

manager, who was usually busy on the phone or

with clients and he would need to see him

about something so he would sit by my desk.

And we would just have general conversation.

Q. It was during these periods of time he

you and he would talk back and forth?
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A.

A.

Q.

A.

Q.

Yes.

Yea.

Did you know Ms. Simonelli?

I saw her on occasion.

Now, when she would co•• into hi.
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A. No.

It.. No.

Q. Did she ever indicate to you that she

was frightened of Rick Highlander?

Q. Now, did Mr. Highlander discuss his

relationship with Gloria to you?

A. Not in detail.

Q. Well, from his conversation, did you

~now his feelings for Gloria?

Yes.A.

office to bridge him his lunch, was Rick

already there?

A. Yes. He was usually working.

Q. When she would come in to bring him

his lunch, did you notice the relationship

between Rick and Gloria?

Q. And how did it appear to you?

A. Well, they were -- you know, they were

a couple. They saw each other. They dated, I

guess. I really don't know. I just knew they

went together.

Q. Well, at any time during ~he periods

of time that Gloria came in, did she appear to

be frightened to you, frightened of Rick

Highlander?
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1

2

A.

Q.

Well, I felt that he cared about her.

Now, you said that one day, this was

3 the day prior to April 20th -- do you know

4 when it was?

5 A. It was about a week and a half to two

6 weeks prior to that.

7

8

9

Q.

A.

Q.

Prior to April 20th?

Yes.

And you said that Mr. Highlander

10 appeared to be upset?

11

12

A.

Q.

Huh-huh.

And you indicated that one of the

13 reallons he was upset was because che

14 relationship had been severed?

15

16

A.

Q.

Yes •.

Did he advise you that the

17 relationship had been severed?

18

19

A.

Q.

No, he didn't.

How did you know that it had been

20 severed?

21 A. My office aanager had mentioned it.

22 Q. Okay. And you also indicated he was

23 upset because the young lady signed the

24 complaint against him?

•

25 .\ . Yes •
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that conversation?

0.· Did he advise you of that?

in subcontractors also for work that h. was

get an attorney to intercede in an attempt to

have the charges dropped.

B. brought

Be just was there to s •• • y boss

And he indicated that he was going to

Yes.

Ye 8.

Be mentioned it, yes.

And then you indicated again that you

Yes.

Ye s.

And was that about the entire gist of

A lot of different work.

Then on the 20th, April 20th, 1988,

A.

A.

spoke to him again on the -- before we get to

the 20th, at this that first meeting about a

week and a half before the 20th, was that

about the entire topic of conversation?

A.

A.

o.

A.

again and he had left for South Carolina and

so he just sat there and talked briefly.

O. What type of work did Rick do for your

boss?

you indicated he again spoke to you about this

relationship: is that true?

o.

o.

o.
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1 unable to do.

2 o. To the best of your how

3 long had Mr. Highlander be working there while

4 you were there?

5

6

7

A.

October.

o.

Approximately the fall, September,

About six months.

You say that subsequent to April 20th

8 you received a telephone call from Mr.

9 Highlander.

10 A. No. I believe that was after.

11

12

13

14

15

o.
A.

o.
A.

o.

I said after?

I'm sorry.

SUbsequent.

Eye I'm sorry.

You received a telephone call from Mr.

16 Highlander. Do you know whether that was?

17 That was right after he was brought

18 back to Atlantic City.

19 o. After he was brought back to Atlantic

20 City?

21

22

A.

o.
Yea.

And that was just to say that he was

23 sorry you were involved?

24

25 \).

Yea.

At any time that Mr. Highlander was in
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A. No.

to be in Gloria's condominium in Margate?

O. Any harsh words, to the best of your

knowledge?

your presence with Gloria, did you see him use

any force upon Gloria?

No further queationa,

Mr. Davia.

I have nothing, your

That's all I have.

Mr. Talasnik?

THE COURT,

MR. DAVIS'

NO.

NO.

No.

A.

A.

A.

MR. DAVIS:

THE COURT:

REDIRECT EXAMINATION

HY MR. TALASNIJ(,

O. Ms. Pond, you would never have had

occasion or would you ever have had occasion

O. Did you ever have occasion to talk to

Gloria socially?

A. Just briefly one time around

Christllas.

O. Did you ever have any social

relationship with her outside of that?

MR. TALASNIJ(,

your Honor.
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Ronor.

THE COURT:

Thank you very much.

(Witness excused).

THE COURT: Ladies and gentlemen, ve

viII take a brief recess at this point for

five or ten minutes so everybody can catch

their breath or vhatnot and ve viII be right

back.

(Whereupon, the jury leaves the

courtroom)

THE COURT:

and coming?

MR. TALASNIK: Your Honor, the next

vitness is the one I indicated, Jennifer

Saitz.

THE COURT: Okay. You should be

able to finish her and soaebody el.e this

morning, I believe.

MR. TALASNIK: Ye.. I have three

other vitnesses here and ready to go.

THE COURT: All right. We viII be

back to you in a fev minute.. I'm trying to

arrange everything on Friday for the morning

wo ve can have a fev hour. for te.timony on
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77

That's what I'm trying to do.

2 MR. TALASNIIl:: All right. There are
,

3 some witnesses that becaUBe of their distance

4 won't be phyBically available to me until

5 Monday. If there are -- if I run out of

6 witnesses by the end of the day Thursday, you

7 know, I JUBt won't have anybody to put on on

8 Friday. That's what I'm indicating.

THE COURT: 416 witnesBes on the

10 list and you will run out of people by

11 Thursday afternoon?

12 MR. TALASNIIl:: I don't know. It

13 depends on how the next two ~aYB go.

14 THE COURT: All right. We'll Bee

15 how it goeB.

16

17

(Brief rec'!:BBl

(Whereupon, the jury enterB the

18 courtroom room)

19 THE COURT: Mr. TalaBnik, call your

20 next witneBB.

21

22 Honor.

MR. TALASNIIl:: Thank you, your

23 Jennifer Saitz.

24 JENNIFER NATALIE SAlTZ, having been duly

25 aworn, waa examined and teatified aa follo.al
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d>afendant.

DIRECT EXAMINATION

BY MR. TALASNIJ(:

•

Yes.

How long have you lived in Atlantic

Ms. Saitz, will you tell us where you

Could you point hi. out pleaa. for the

All my life.

What kind of work do you do?

Hotel sales.

How long have you been in that line of

I live at 2 Berkshire Avenue in McJ(ee

Right over there in the .aroon ahirt.

THE COURT. Pointing to the

A.

A.

A.

Q.

live?

A.

Q.

County?

Q.

jury?

Q.

work?

A. About three-and-a-half, four years.

Q. Do you know a fellow by the name of

Rick Highlander?

A. Yes, I do.

Q. Is the fellow you know a8 Rick

Highlander in the courtroom today?

City.

Q.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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stepfather.

O. Now, I want to direct your attention

to Wednesday, the 20th of April 1988.

A. Okay.

O. And ask you whether you got a call

from Rick Highlander th~t day.

A. Yea, I did.

BY MR. TALASNIII::

O. Bow did you come to know Rick

Highlander?

A. I was employed by Comfort Inn in

Absecon in the accounting department and I was

the supervisor there and took care of accounts

payable. Rick was the operator owner of

A-plus Maintenance and he had the contract to

do the window cleaning and we were slow on

Bome bills at times in the slow season and

Rick would call for checks and things for

payment and he would call me.

O. Okay. Through those calls 1n your

professional capacity, you came to know and

recognize him?

1

2
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4

5
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8

9
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25

A.

O.

A.

Yes, I did.

Did Rick know your parents aa well?

Yes. He knew my mother and ay
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O. Do you remember about what time of the

day it was?

two, three o'clock in the afternoon.

O. And what did Rick ask of you during

this phone call?

A. He called to ask me if I could be so

kind as to drive him to his lawyer's since he

was unable to drive.

O. And was there any further explanation

on the phone other than he wanted you to drive

him to his lawyer's?

O. How did you ~eet Rick later that day,

the 20th of April 1988?

A. Okay. After the phone call, he said,

well, I'm in Atlantic City now, can you pick

me up on South Carolina Avenue and I said

sure. He told me that the lawyer would be in

Northfield. I went down after work around

five o'clock and picked him up.

O. When you picked up Rick Highlander at

about five o'clock on the 20th, how did he

1

2

3

4

5

6

7

8

9

10

11

12

13

14
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16

17

18

19

20

21

22

23

24

25

A.

O.

A.

It was middle of the afternoon, about

No.

Did you agree to do that?

Yes, I did.
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seem to you?

A. What do you mean how did he seem?

o. What was yo ur impression of him? What

was his demeanor? How was he acting?

say drunk, but -- yeah, maybe.

1

2

3

4

5

6

A. Lost. And kind of I don't want to

He smelled of

7 alcohol.

8

9

10

11

o.

o.
A.

Okay. You let him into the car?

Yes, I did.

And at his request, where did you go?

We went to the lawyer's in Northfield

12 on Jackson Avenue.

13 o. During the course of the drive, from

14 the time you picked him up until the time you

15 got him to his lawyer's, this evening of April

16 20th, did you have any conversation with him?

17 A. Sure.

18 O. What sorts of things did you talk

19 about in the car on the way to the lawyer's

20 office?

21 A. The conversation basically was around

22 Gloria.

23

24

o.
A.

What did he say about Gloria?

Well, he went on to tell me how much

•

25 he loved her and ahe meant the world to him
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1

2

and how he wanted ~o marry her and how much he

loved her and that there is a possibility that

3 he could go to jail because she was pressing

4 charges against him.

5 o. What did he say about this pressing

6 charges business?

7 A. I don't know. I don't remember if

8 anything was said.

9 o. Other than that she was pressing

10 charges against him?

~
• ...J

11

12

13

14

A.

o.
jail ?

Huh-huh.

And he made some reference to going to

What was all that about?

That because she was pressing charges

15 and he was on probation, there is a

16 possibility of him going to jail.

17 o. How did he react to the specter of

18 going to jail over these charges that Gloria

19 was pressing?

20 A. He was very upset.

21 o. He was upset at the prospect of going

22 to jail?

23

24 o.
Yes, he was.

Did he indicate that there vas a

25 connection betveen that -- what he vas upset



Yes, I did.

And what did you do when you got

1
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about and you taking him to the lawyer'.

office?

A. Can you repeat the question?

O. Did he make any kind of a connection

between why he was upset, namely he didn't

want to go to jail over these charges, and bis

request that you take him to a lawyer's

office?

A. This was the lawyer that was defending

him, I think.

O. Okay. Did you, in fact, arrive at the

lawyer's office with Hr. Highlander at his

request?

O.

there?

A. We sat in the reception area for about

half an hour and then the -- I think it vas

the receptionist said he can go in and speak

vith" the lawyer nov and he vent in.

O. And you vaited in the reception araa?

A. Yea.

O. Do you recall about how long a tima

Hr. Highlander was vith his lavyer?

A. Maybe a half hour or so.
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1 o. Did you see him come out into the

2 reception area with his lawyer?

3

4

A.

o.
I don't remember seeing this lawyer.

Do you remember Rick coming out into

5 the reception area?

6 A. Yes. He came out to the reception

7 area when he was through.

8 o. How did he appear when he came into

9 the reception area from talking with his

10 lawyer?

What was it about him that causeS you

Looked very upset.

What do you mean he looked very upset?

11

12

13

14

A.

o •

A.

o.
He was upset. He was upset.

15 to tell us today that he looked upset, that he

16 was uptet?

17 A. His facial e~pression .aybe.

18 O. Anything else?

19

20

A.

o.
Well, he told me he was upset.

Okay. Good enough.

21 Did he then ask you to drive hi.

22 anyplace else?

23

24

A.

to eat.

He asked me if I wanted to grab a bite

He would like to take .e out to

,

25 dinner for .e taking hi. to tbe lavyer'. and I
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said that would be fine.

O. Where did you determine or he

determine to go?

A. We drove to the Crab Trap in Somers

Point is where we had dinner.

O. Between the time you left the lawyer's

office and the time you arrived at the Crab

Trap in Somers Point, was there some

discussion in the car between you and Rick?

O. And did that discussion involve why he

was upset?

A. Be was upset from the conversation

that the lawyer didn't give him much hope,

that if Gloria should press charges, he would

probably go to jail and he was upset. Be felt

hopeless from the conversation with the

lawyer.

O. Did he talk to you while he was in the

car and while he was indicating how upset he

was about having to possibly go to jsil if she

pressed these charges, about vhat he aigbt do?

A. The conversation in the car as well as

the conversation throughout the night vas

ba~ically the sa.e conversation over and over,

1

2

3

4

5

6

7

8

9

10
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25

A. Yes, there was.
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1

2

how much he loved her and how much he couldn't

believe that she was doing this to him and

3 that just how much he loved this girl. And

4 then also the fact that he didn't want to go

5 to jail and he couldn't believe she was doing

6 this to him.

7 Q. When you got to the Crab Trap, did

8 you, in fact, have dinner together?

9 A. Yes, we did.

10 Q. During the course of dinner, did you

11 have conversation with Mr. Bighlander?

J
12

13

14

15

16

A.

Q.

Q.

Yes, we did.

What did you talk about?

Gloria.

What sorts of things?

Dinner conversation was, again, the

17 same thing. Be loved Gloria, he would have

18 done anything for her, he cannot believe she

19 is doing this to him and he didn't want to go

20 to jail.

21 Q. Okay. During the cours. of the

24

22 conversation in indicating h. did not want to

23 go to jail over the charg.s that Gloria had

brought, did h. indicate to you that h. was

25 thinking about doing so•• thing?



J. Saitz - Direct
87

Yes.

Yes.

o. What did he say?

A. He said he would kill her and kill

himself.

O. That he would kill her and kill

himself?

A. Huh-huh.

O. Why?

He just said it?

THE COURT: The record will reflect

when asked why, the witness g~ve" a shrug with

the shoulders and hands.

BY MR. TALASNIK:

O. Did he say anything specifically about

how he was going to kill her?

A. He said he would shoot her and then

shoot himself.

O. Did he say specifically vhere he vas

going to shoot her or hov he was going to

shoot her?

A. He said he vould shoot her three

times.

And then

";there?

The head, neck and che.t.

O.

1

2
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4

5
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25

•
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want to go to jail over these charges. Did

you discuss with him maybe a better approach

to the specter of going to jail?

A. Well, what I did was try to talk to

him and say, look, so wbat if you go? Se was

so destroyed by the way Gloria had hurt bi. -

if you go, so you go for a little wbile. Take

it easy, take -- relax. Start your life over.

That's how the conversation went on.

shoot himself.

Q. Did you try to talk him out of this

idea?

A. Yes, I did. He had been drinking a

lot he must have had three vodkas with

olives while we were at the Crab Trap and he

was just drunk and, you know, you talk to

somebody and say, oh, that's crazy, stop

talking like that, you've got a lot going for

you. You're a great guy, you're this, you're

that. You try to, you know, pick them up a

little bit when somebody is oown so low. I

was trying to pick him up and bUlla him up a

little bit.

•

1

2

3

•
5

6

7

8

9

10

11

12

13

1.

15

16

17

18

19

20

21

22

23

2.

25

Q.

Q •

You told us Rick mentioned he didn't

When he was talking about not wanting
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1 to go to jail, did he discloBe any anger?

2 A. No.

with Gloria.

O. Did you have any discussion with hi.

or did he have any questions of you sbout

whether perhaps Gloria might be seeing so.eone

el se?

A. He asked s general question, as a

friend, do you think she might b. s •• ing

Bomebody else.

O. Did 'he appear to be upBet at anyone in

particular over the proBpect of going to jail?

A. What do you mean? Can you rephraBe

the queBtion? I don't underBtand.

O. WaB he upset with Bomeone or more than

Bomeone over the fact that he might have to go

to jail?

A. I think -- I think -- he was upBet

with Gloria'B parents and felt they were

really pushing her, that maybe it waB her

parents.

O. Did he indicate being upBet with

Gloria aB well?

Do you recall the balanc. of that

3

4

5

6

7

8

9

10

11

12

13

14
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16
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A.

O.

He waB upBet with Gloria. He waB hurt
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conversation, about whether he seriously

thought she was seeing someone else.

A. And I said that she might be. I'm

sure she's just as hurt. You spent a lot of

time together and I'm sure she's ju~t as hurt

and maybe she's going out to have a good time

to keep her mind off of things.

Q. Was there ever any discussion, any

more discussion about a gun?

A. What do you mean?

Q. You told us earlier that Rick said

that he would shoot Gloria, that he would

shoot her three times?

A. Huh-huh.

Q. The head, neck and chest. At the time

that you then progressed and you are talking

about whether Gloria is seeing anyone elae,

did Rick mention a gun again?

A. He had said he didn't feel ahe was

seeing anybody else becauae he followed her

one night, watched her leave the Tropicana,

leave her work.

Q. 8e told you that he had followed her?

A. He had aeen her leave the Tropicana

after work.
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1 Q. And that's why he felt that she

2 probably wasn't seeing anyone else?

3 A. Because she was alone.

4 Q. When he told you that he had followed

5 her one night and had seen her leave

6 Tropicana, did he indicate whether he had

7 anything with him?

8 A. Yes, he did.

9 Q. What did he say he had with him?

10 A. A gun.

11 O. Did he say what kind of gun?

12 A. A 357.

13 Q. Did he indicate what it .~G that he

14 was going to do with that gun?

15 A. No. fle just said he sat there.

16 Q. That he sat there having waiting for

17 her to leave work1

18 A. No. Be didn't say that.

19 Q. Well, what did he say with respect to

20 her leaving work and the gun?

21 A. Be just said he just sat there while

22 she walked out and he just sat there shaking

23 and he had the gun with him, but he just sat

24 there and looked at her,

25 Q. After you had dinner at the Crab Trap,
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where else did you go?

A. From there we went to the Waterfront

in Somers Point and also to Steamers in Somers

Point.

A. Well, after dinner we went to the

Waterfront where we sat in the lounge area and

he continued to drink and I just sat there and

tried to pick him up a little bit and tried to

pick him up and tell him he's a good person

and try to help him over his hurt. over what

Gloria was doing to him.

Q. Was there more conversatio •• at those

locations about the charges that Gloria had

brought against him?

A. It was just over and over again. Be

was drunk and he just kept repeating himaelf

over and over again about how he lovea her and

would have done anything for her and he can't

believe she is doing thia and why is ahe doing

this and why is she doing. thia. why won't ahe

drop the chargea? Be couldn't underatand

becauae he wanted to marry thia girl and give

thia girl the world and couldn't underatand

what he did or why ahe wea being ao hard and

· J
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Q. What went on at these two locations?
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so cold and cruel to him.

Q. Now, you had never had any kind of

social relationship with Gloria Simonelli, had

you?

A. Right.

Q. Did Mr. Highlander admit that he knew

that Gloria had signed or pushed criminal

charges against him?

A. Did he say he knew that?

Q. Yes. That he was aware she had

brought criminal charges against him?

A. Well, I don't know, I don't know. I

don't know.

Q. Did he discuss with you that she had

brought criminal charges against hi.? That

Gloria had brought criminal charges against

him?

A. I don't know what the charges were,

but I know that was the reason why he waa

going to the lawyer.

Q. Okay. So -- okay.
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A.

Q.

Q.

No, I hadn't.

Did you ever meet her at all?

I met her once.

But that was it?
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Did he discuss with you that those

charges could result in his going to jail?

Q. And that was the thing that he did not

want to have to do?

A. He did not want to go to jail.

Q. Okay.

MR. TALASNIIC:' I have no further

questions, thank you, your Honor.

THE COURT: Mr. Davis?

CROSS-EXAMINATION

BY MR. DAVIS:

Q. Ms. Saitz, how long up to ~ne point

that you went out with Mr. Highlander on the

20th, how long had you known him prior to that

date?

A. Probably about a year,

year-and-a-half.

Q. And during that year, year-and-a-half

period, how often would you speak to Mr.

Highlander?

A. Once a month.

Q. Once a month?
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A.

Q.

Ye 8.

Bill tille?
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with the money?

Q. Now, during this year or so or

year-and-a-half thst you knew Mr. Highlander,

A. No, I did not.

Q. And you knew hi. well enough to go out

with him on April 20th?

I will obJect on

Sustained.

MR. TALASNIl:

Ye B.

Y.e.

Bill time •

Anp who did you say you worked for?

The Comfort Inn in Absecon.

You indicated Comfort Inn was slow

Q.

A.

Q.

A.

Q. So I'm sure you got a lot of

complaints?

A. I got a lot of complaints.

Q. What was Mr. Highlander's reaction

when the money was slow?

A. He --

A.

THE COURT.

BY MR. DAVIS.

Q. Did you ever have any trouble with Mr.

Highlander during the course of your working

there?
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prior to April 20th, had you ever seen him in

this down condition before?

o. This is the first time you had seen

him in this down condition?

A. Hun-hull..

O. Prior to April 20th, had you ever

discussed Gloria with him?

o. Now, you have indicated to Mr.

Talasnik that you did see Gloria on one

occasion or you were in her presence?

A. Yeah, kind of.

O. Who were you in her presence with?

A. Gloria and Rick ca.e to pick uP. a

business contract and she wss on the porch and

I was just walking by. I didn't actually .eet

her. I just aaw her.

O. Now, approxi.ately what ti.e did you
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A.

o.
A.

o.
A.

O.

A.

No.

No.

Did you know about Gloria?

Yes.

And how did you know about Gloria?

Well, through my mother.

Basically through your mother?

Right.

•
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pick up Rick on April 20th?

A. About 5:15.

O. And you indicated that he appeared to

be drinking at that time?

A. Yes, he was.

O. Did you question hi~ as to whether or

not he had been drinking prior to meeting you?

A. He told me he was drinking all day.

O. All day long?

A. Huh-huh.

O. And when -- when he call~u JOu on the

phone, did you notice anything about him?

A. No. Be just asked if I could take hi~

to the lawyer and I said sure.

O. When did you first not~ce that Rick

wasn't the nor~al Rick as you knew hi.?

A. When he got into the car and I •• elled

the alcohol.

O. And that's when he co ••enced talking

about Gloria?

A. Right.

O. And as you indicated to Mr. Tala.nik,

he talked about how ~uch he loved her and how
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o.
A.

In the afternoon?

Yes.
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much he had done for her and wha~ he wanted to

give her?

O. Would you say that his main concern

was the break-up with Gloria as opposed to

going to jail?

A. I think that they were both equal.

O. They were both equal?

And when he would talk about what

Gloria did to hi., what would he .ay?

A. Re would .ay how bad he hurt her

questions about going to jail, you indicated

to Mr. Talasnik that Mr. Highlander didn't

want to go to jail.

A. Right.

O. But when you think about the entire

conversation from the time that you met Rick

that day until the time that you let him off

that night. which was about how many hours?

A. About fiv~ or six hours.

O. Looking at that five or six hour

period of conv~rsation, and I would assume it

was mainly with regard to Gloria --

Yes.

Now, in answering to Mr. Talasnik'so.
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how bad she hurt him and he just co~ldn't

understand it because they were together for a

while and he just ~eally loved this girl with

all his heart and she had just done nothing

she was nasty to him, she was mean to him.

Q. Did he say what she did to hurt him?

everything.

Q. When he talked about marrying her, did

he what did he say about that?

A. Well, he was ready to purchase a large

diamond ring for her because he wanted Gloria

to be his wife.

Q. Did he indicate anything else about

the future wit~ Gloria?

A. He wanted to spend the rest of hia

life with her.

Q. Now, you've indicated you vent to an

attorney's office with him?

Mr. Talasnik, you were

said in the room?

I can't remember -- I can't remember

as you've indicated to

not privy to vhat vaa

Yes, I did.

No, I vaa not.

And you don't knov vhat matter vaa

Now, you were,

A.

Q.

Q.
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conversation?

O. Did he talk to you in any respect as

attempting to contact Gloria or whether he

contacted Gloria?

100

being discussed between Mr. Highlander and his

attorney?

O. And you indicated that when Mr.

Highlander came out, he was still upset?

A. Right.

O. But when he came out of the office,

was he in the same condition as he was in when

he went into the office?

A. I think he was a little worse.

O. And did he indicate to you at that

point what his upsetment was bbout?

A. Yes. He felt hopeless a& Lar as the

lawyer went. He didn't feel very positive

about it.

O. And did he, at that point, did he feel

hopeless about getting back with Gloria?

No.

Yes.

Yes, it was.

Was this also part of this

He was not allowed to contact Gloria.

A.

A.

O.

A.

A.
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Relevance.

Honor.

A. No.

THB COURT. Objection is sustained.

MR. TALASNI~. Thank you, your

No.

Anyone else? You've got to say yes or

Did this bother him?

Yes, it did.A.

Q.

no.

A.

Q. Were you frightened at Ghat point of

Mr. HIghlander?

MR. TALASNI~. Objection.

Q. Now, you've indicated that he

threatened to kill Gloria and he also

threatened to kill himself?

A. Yes, he did.

Q. Up to this point in your relationship

with Mr. Highlander, did you ever, ever hear

him talk like this before?

A. No, I did not.

Q. Did you ever hear him threaten to kill

himself?

Q.

BY MR. D"VIS.

Q. At that point, did you atte.pt to
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1 1 e a v e Mr. B"i 9 hI and e r ?

2

3

A.

Q.

NO, I did not.

Did you remain with him for the next

4 several hours after he mentioned this?

5

6

A.

Q.

Yes, I did.

Did you take him serious?

7

8 Relevance.

MR. TALASNIII:: Objection.

9

10 A.

TBE COllRT:

No, I did not.

I will permit that.

11 Q. Why didn't you take him serious at

12 that time?

13 A. Because he had been drinkin~ an awful

14 lot.

15 Q. Now, you further indicated that he

16 said he was destroyed by Gloria. Did he

17 indicate what he meant by that?

18 A. Be was hurt. Be waa torn to pieces.

19 The woman that he loved juat that waa it.

20 She was hurting him this way.

21 Q. And you further indicated to Mr.

22 Talasnik that he appeared to have no anger

23 with regard to the situation.

24 No. Disbelief.

Q..: "

25 Q. Disbelief that this entire aituation
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A. Yes.

A. Ye s.

Q. What was· that concern?

was happening to him?

after Stea.era, he had

Now, you also indicated he did have

Now, you say that after you left the

He felt that -- well, she moved back

Yea.

Yes.

And at the termination of the evening

Did he constantly drink the entire

Well, he had

Q.

concern about Gloria's parents.

A. Yes.

A •

with her parents -- he felt that they were a

big part of it, pressing charges against him.

A.

evening?

Crab Trap and you had dinner there, you then

went to the Waterfront and Steamers.

with him, where did you take hi., if anywhere?

Q. Is it fair to say while you were at

these three locations Mr. Highlander was

drinking?

Q.

Q.

A.

Q.

someti.e during that mentioned he waa low on

cash and that he would juat find apace to atay
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Yes, I did.

Q. When was that?

A. That was the two days after that which

was Friday.

Q. And what was the topic of conversation

then?

A. H. had called •• that day to thank ••

for taking hi. to the lawy.r's and thanking ••

104

in Atlantic City and he had inquired about the

Howard Johnson's in Absecon. I said that is a

nice place, why don't I drop you off there.

And so I know he would be okay there. So

that's what I did. I then took hi. to the

Howard Johnson's in Absecon.

Q. Who paid for the room?

Q. Why would you pay for the room?

A. Because the gentleman hardly had any

cash on him, so I wrote a check for him.

Q. Had you ever seen him in this

condition before unable to take ca: Jf

himself before financially?

A. No, I had not.

Q. Did there come a ti.e when you spoke

to him again after that evening?

I did.A.
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for all that I had done for him and that he

said he had gone back to work and he hadn't

been drinking and he just feels a lot better

and thanking me for helping him out.

O. After Mr. Highlander broke up with

Gloria Simonelli, did you ever have occasion

to see Ms. Simonelli at the Tropicana and

Sizzler's?

witness or make her my witness at this point.

THE COURT: Not at this point.

MR. DAVIS: I will recall her, then.

THE COURT. All right.

MR. DAVIS. That's all I have.

THE COURT: Mr. Talasnik?

REDIRECT EXAMINATION

BY MR. TALASNIK.

O. Jennifer, you told u. that Rick had

.Ome evidence that he had been drinking a.

early a. when you picked hi. up to take hi. to

the lawyer'. office?

Sustained.

I will recall

Beyond

....

Objection.

A. Yes.

MR. TALASNIK:

the scope of direct.

THE COURT:

MR. DAVIS:
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Q. Was he so drunk that he couldn't tell

you where the lawyer's office was?

A. No. Be knew where it was.

Q. Was he so drunk that he couldn't get

out of the car and go to the lawyer's office?

A. No.

Q. Was he so drunk that he couldn't speak

to you in a coherent way?

A. Be was a little sluggish.

Q. Were you able to understand hi.?

A. Yes.

Q. Be was able to co •• unicate with you?

Q. At that time, was he so drunk that he

didn't recognize you?

A. No. Be recognized me.

Q. Was he so drunk that he couldn't get

into the car?

A. Well, he was having a hard time

getting into the car because he had a broken

ankle, but --

Q. But it wasn't as a result of being so

drunk he couldn't get into the car?
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Q. Okay. And later, was he so drunk that

you didn't understand him when he said that he

didn't want to have to go to jail?

A. No. He just was talking in ~ircles.

Q. Okay. But you were able to understand

those words; right?

Yes.

Q. And he was able to say them?

A. Huh-huh.

THE COURT. Is that a yes?

THE WITNESS. Yes.

BY MR. TALASNI~.

Q. When he said that he would K111 Gloria

and then himself, you were able to understand

those words?

A. Yes.

Q. And when he specified that he vould

shoot her three times in the three part. of

the body, including the chest that he vould

shoo~ her at, you were able to understand

that?

Y.a.

Q. Okay. Now, he also -- was he so drunk

he didn't know he was out of money or did he

tell you that he vas out of .oney?
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1 When we were I think when he was

2 taking his money out for dinner, that he was

3 low and he said he was low because he hadn't

4 been working due to his broken ankle.

5 o. So he even recognized he was low on

6 finances.

7

8

A.

o.
Huh-huh.

Now, you were asked about the main

9 topic of the conversation that night.

10

11 o.
Huh-huh.

And I believe your response was that

12 between being upset and Gloria not going back

13 with him and being upset at the proapect of

14 going to jail over the charges, that those

15 together were the main topics of the

16 conversation?

17

18 o.
Yes, they were.

So by that, are you saying that he

19 talked about fear of going to jail over the

20 charges brought --

21 MR. DAVIS. Judge, I a. going to

22

23

object.

to jail.

There was no indication of fear going

The word fear was n.ver used.

24 THE COURT. I will sustsin tbe

25 objec~ion to the question as a 1.ad1ng
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1 q·uestion. That's all.

2 BY MR. TALASNIK.

3 O. In relation to the amount of time that

4 he spent talking about Gloria not being

5 willing to come back together with him, in

6 relation to that amount of time, how much time

7 did he spend talking about not wanting to go

8 to jail over the charges that Gloria brought?

9 A. They were both equal. It was tille and

10 time again, over and over, both things.

11 o. Now, you were asked whether you took

12 the threats seriously. Your name isn't Gloria

13 Simonelli, is it?

14

15

A.

o.
NO, it's not.

You were asked whether or about how

16 Mr. Highlander acted after he left the

17 conversation with the lawyer and you .aid that

18 he seemed hopeless. What was it that he

19 seemed hopeless about, if you know?

20

21

A.

o.
I can't say.

Did Mr. Highlander tell you anything

22 after getting out froll the lawyer'. office

23 that would help you decide th.t he seelled

24 hopeI e •• ?

25 No.
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his lawyer talked about?

i'
J

1

2

3

o.

A.

Did he discuss with you·what he a~d

The charges brought upon him, that

4 were being pressed upon him.

5 O. By?

6 A. Gloria.

7 O. What about those charges did he talk

8 to his lawyer about?

10

A.

O.

About getting them dropped.

Did he talk to his lawyer about what

11 would happen if they didn't get them dropped?

12 MR. DAVIS: We've been through this,

13 your Honor. Objection.

14 THE COURT: Repetitive.

15 MR. TALASNIJ(: I think it was

16 brought up on cross.

17 TBE COURT. And covered on direct.

19 MR. TALASNIJ(, Very well, I have no

19 further questions of the witness -- 1'. sorry,

20 your Bonor. I believe this would be a new

21 area.

22 BY MR. TALASNIJ(.

23 O. You indicated to Mr. Davis that Rich

24 had a problem not only with Gloria, but with

25 Glorio's parents --
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No.

During the course of the evening, you've

already told us that he threatened to kill

Gloria. Did he ever threaten to kill the

parents?

MR. TALASNIIt. That i. repetitive.

THE COURT. She ha. anawered that

question or one very .imilar to it three

tilles, Mr. Davia.

o. Was this worry tbat Mr. Highlander

had, was it about going to jailor was it .ore

about the predo.inating e.otion of being in

love?

•

Thank you, your

Judge, if I could .ay

in this whole charge situation.

MR. TALASNIIt.

MR. DAVIS.

Yes.

Ms. Saitz, one further question.

Sure.

A.

A.

MR. TALASNIIt: Thank you, your

Honor. Notbing further.

THE COURT: Mr. Davis?

RECROSS-EXAMINATION

BY MR. DAVIS:

Honor.

o.

o.
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1 something? She had spoken about the topic of

2 the conversation. But she never spoke in

3 terms of the emotion of love.

TBE CODRT: I disagree. I think the

5 question has been asked and answered. You may

6 proceed.

7

8 questions.

9

IIR. DAVIS:

TilE CODRT:

I have no further

IIr. Talasnik?

10 IIR. TALASNIII:: Nothing further.

11 TBE CODRT: You may step down, lis.

12

13

Saitz. Thank you very much for coming.

(Witness excused);

14 IIR. TALASNIII:: The State calla

15 Robert Brooks.

16 II. ROBERT BROOII:S, having been duly aworn, waa

17 examined and testified as follows:

18 DIRECT EXAIIINATION

19 BY IIR. TALASNIII::

20

21

22

23

24

Q.

A.

Q.

A.

Q.

IIr. Brooks, how old are you?

Where do you live now?

At III Lincoln Place, Atlantic City.

Bow long have you lived in the

25 Atlantic County area?
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and land development.

O. Do you know a man by the name of Rick

Bi9hlander?

A. I do.

O. Is the man you know as Rick Bi9hlander

in the courtroom today?

A. Yes, he is.

O. Would you point him out, please.

A. The gent1eman over there in the red

plaid shirt.

TBE COURT, Pointin9 to the

defendant.

BY IIR. TALASNIK,

O. Bow 10n9 have you known Rick

Bi9hlander?

A. Oh, since about 1980.

O. Bow did you co.e to know hia?

A. I ori9inally had a pawn shop in

Atlantic City and he was a custoaer of aine

there. Since then, I have known hia in a

different capacity, in a different business

where he had his window cleanin9 business and
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o.
A.

14 years.

What kind of work do you do?

I'm presently in the mort9age business
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I had a regular cleaning business.

O. Okay. During the course of the eight

or so years that you have known Mr.

Highlander, were you ever with him in a social

setting?

A. On a few occasions, yes.

Highlander.

O. Do you know about when that would have

been?

A. Well, I guess it must have been

October, around, of 1987.

O. Was that the only' time you were

introduced to her?

A. I think I met her on another occasion.

That was the first time I was introduced to

her.

O. In October of '87?

A. Approximately.

O. And sometime thereafter you .et ber

maybe a second time?

A. I might have. I don't remeaber.

~.
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O.

O.

A.

Did you ever know Gloria Simonelli?

Yes, I did.

How did you know Gloria Simonelli?

I was introduced to her by Richard
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1 o. But you don't have any further or did

2 not have any substantial further contact with

3 Gloria Simonelli after that one introduction

4 and perhaps another visit?

5

6

A.

o.
No.

Okay. Now, did you become aware that

7 Richard Highlander and Gloria Simonelli broke

8 up during the month of March of 1988?

9

10

11

A.

o.
A.

Yes.

Bow did you become aware of that?

I ran into Richard after they broke up

12 and he told me some of the circumstances of
.

13 them breaking up.

14

15

o.
A.

What did Rick tell you?

Be told me that they were drunk and he

16 fell down -- that they fell down the steps or

17 it was -- she broke her wrist and then there

18 was a restraining order put on hi. because of

19 that incident.

20 o. And that was disclosed to you by Rick

21 when you saw hi. after thst incident?

22

23

A.

o.
Yea.

Now, did you continue to have social

24 contacts with Rick Bigblander between that

25 incident and the -- and his ulti.ate arrest
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1 sometime in May of 1988?

2

3

A.

o.
Yes.

Bow frequently would you see Rick from

4 that point on?

5 A. Sometimes I wouldn't Bee Rick for, I

6 guess, weeks at a time and then sometimes I

7 would Bee him for a week straight, depending

8 on our interaction at the time.

9 o. When you would Bee him, vere theBe

10 business contacts or social contactB?

11

12

1 3

14

A.

o.
A.

o.

Both.

They were both?

Right.

During any of theBe bUBiness or social

15 contactB, did Rick ever talk about any charge.

16 that had been brought against him?

17

18

19

A.

o.
A.

Yes.

What did he Bay?

We were on our vay up to North Jersey

20 and he mentioned to me that he vas indicted on

21 the last -- on that offen.e.

22

23

24

Q.

A.

Q.

What offense?

On a.saulting Gloria.

What did he say other than that he va.

25 aware he had been indicted for the charge. of
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1 assaulting Gloria?

2 A. Well, he was under a lot of stress

3 because he was obviously afraid he was going

4 to go to jail from it.

5 O. Did he specifically say that he was

6 afraid of going to jail over that?

7 A. Dh, yes.

8 O. What was his tone of voice or tbe

9 emotion that he displayed to you wben he said

10 that be was afraid he was going to jail over

11 the indictment based on Gloria's charges?

12 A. Well, his emotion up until the time of

13 her death, he became -- he wasn't as cIDutional

14 when he first told me. He was very upsets and

15 then he became much more emotional as the time

16 went on.

17 O. I'm afraid I don't understand. Can

18 you explain that better us to?

19 A. He was a lot cooler in his d.meanor

20 when he first found out that h. was indicted.

21 He was obviously afraid and didn't want to go

22 to jail. He was also up•• t about tb.ir r.c.nt

23 break-up, but as ti •• progr •••• d, b. b.ca ••

24 much more intense in his •• otion ••

25 O. What do you mean h. bec••••or.
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O. During any of the discussions that you

had with Rick, did he ever indicate in any way

any observations that he made of her at work?

A. We would drive sometimes -- I would be

driving because Rick didn't drive -- I think

he also had a cast on his leg at that ti.e --

o. What sorts of things did he say to you

that lead you to conclude as you have just

told us?

A. Well, he was trying to find a means of

either getting out of the situation -- the

indictment -- or leaving the area. Such as

killing Gloria.

O. Be mentioned that as a possibility?

intense in his emotions?

A. It bothered him much more, the entire

issue. I guess the closer it came to him

going to jail for the indictment, the more he

became afraid of the consequences.

O. Did he say anything that leads you to

be able to tell us today that it seemed that

the closer he got to him having to go to court

the more afraid he became of the consequences?
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O. In relation to your first l.arning

from Rick that he had broken up froa Gloria,

when approximately did these trips looking for

her car take place?

and he would go searching for her car. Be

would go searching just to see where she was

essentially.

O. What would this consist of?

A. We even drove through a parking lot of

Tropicana one time just to see if her car was

parked there.

O. Whose idea was that?

A. Rick's.

O. Did he tell you why he wanted to do

that?

A. I just wanted to see if she was

working. I vaguely remember that being the

case. He was -- he had mixed emotions he

brought forward to me, that he was concerned

that she was going out with somebody else.

O. And as a result he would aak you to

drive hi. around?
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O.

A.

Right.

To look for her car?

R i gh t.
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A. I'd say about -- within a short period

of time, within a week, two weeks of that. I

don't think that there was that much time. I

think it was six weeks between the time he got

that indictment and she was murdered.

Q. Now, you've told us about a particular

trip that the two of you made up to North

Jersey?

Yes.

Q. When approximately was that within the

framework of March, middle of March being the

break-up and the death being towards the end

of April?

A. I would say it was probably towards

the end of March.

Q. Could it have been

A. It could have been the beginning of

April.

Q. During the course of that trip, vaa

there any conversation by Rick about tbe

charges that had been brought against hi.?

A. Yea.

Q. What sorts of things did he say?

A. Well, that's vhen he really bad opened

I think he had just gotten his indict.ent
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papers' and he was very concerned over what was

going to happen to him, knowing that he had

had problems before and he was able to work

out his problems with the police before and

this time he knew they wouldn't help him out

any more, he couldn't do any deals with them.

MR. DAVIS. I'm going to object to

overruled.

BY MR. TALASNI~.

Q. What is it he said that causes you to

conclude that he was concerned about these

charges?

A. Well, he was concerned that he was

going to go to jail and he knew it. Be had a

previous history he told me he had a

previous history of restraining -- of having

restraining orders put on him and he was

concerned the indictment at this point was

going to put him in jail.

Q. Okay. During the course of that trip,

did he talk to you about any steps that he
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this line.

THE COURT.

MR. DAVIS.

THE COURT.

Objection overruled.

Pardon me?

Objection will be
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O. During any of those conversation., did

Rick discu.s the charge. that h.d been brought

.gain.t him by Glori.?

A. Well, the ch.rge. weren't •• ntion.d

n.c•••• rily. Be ju.t kn.w h. w•• going to

j.il .nd he had al.o m.ntion.d hi. fru.tr.tion

of Glori. might be h.ving • r.l.tion.hip with

o. Did he say how that would solve his

problem?

A. She couldn't testify against him.

O. After this trip to North Jersey with

Rick, did you continue to have contacts and

conversations with Rick u~ until the time that

he left the area?

might tak~ in order to prevent him from having

to go to jail?

A. Well, that's when he pretty much said

that he thought his out of going to jail was

to kill her. I think he was just -- that was

one of his outs, one of his outs, killing her.

Be was trying to think of ways of not going to

jail.

O. And one of the ways was killing her?
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A.
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somebody else.

Q. Was there any more talk about killing

Gloria?

Q. What do you mean all the time?

A. Usually in every conversation.

Q. What would he say?

A. Be would think of ways of how he could

do it and what he was going to do with himself

afterwards, murder himself. Committing

suicide afterwards.

Q. What sorts of things was he talking

about in saying various ways that he could do

it?

A. Well, specifically his thoughts were

of shooting her. I think that was the main

way he was intending to do it.

Q. Did he specifically say that he was

going to shoot her?

A. Mostly he said he was going to kill

her. I wasn't really -- when you discu ••

things like that where someone .ay. thing.

like that to you, you try not to de.l with it

in • capacity of getting into it.

Q. I don't understand what you .ean.
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A. All the time.
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A. Well, it is not the kind of Bubject

you would like to talk about.

O. Okay.

A. At least I don't.

O. When Rick would volunteer during each

one of these conversationB, aB you have Baid,

the idea of killing Gloria --

A. Buh-huh?

O. -- what did you do?

A. I tried to talk him into other meanB

of dealing with it, legal meanB. I alBo -- I

knew he was intent on doing it.

O. What iB it that leadB you to bc~ieve

that he waB intent on doing it?

A. Knowing Rick, hiB perBonality, his

paBt performance of violence. I knew he was

seriouB. He was a serious person. Be wasn't

a middle of the road type person. Or else -

in other words, when he is absolute in saying

he's going to kill somebody, it's not the type

of situation where you would say he's full of

crap. You believe it. Be's going to do it.

O. Did you beco.e aware during this

period of ti.e of an incident where the

victi.'s ho.e was vandali.ed, the door kicked
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in?

A. Yes.

O. Bow did you be come aware of this

incident?

1
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9

A.

Q.

A.

Q.

A.

Be told me about it the day after.

Who told you?

Rick told me.

What did he say?

Be kicked the door or tried to kick

10. the door in and the police came to the area

11 and he hid under a trash can or something.

12

13

14

Q.

A.

o.

Did he say whose door be kicked in?

Gloria's.

Did you continue to see Rick right up

15 until the weekend before Gloria's death?

16

17

A.

Q.

I did.

Where were you living right before the

18 time of Gloria's death?

19 A. I was -- I guess I vas living in

20 Lincoln Place.

to the weekend before Gloria's death.

21

22

o. Okay. I want to focus your attention

Thi.

•

23 would be the weekend of April 23rd, 24th.

24 What was going on in your apartmant that

25 weekane?
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I walked in

1

2

lIy apartment I was. renovating.

of Rick's men were working there.

Some

3 and Rick was sleeping on my bed and there was

things that they wrote on the walls.4

5 know who wrote them. I wasn't there.

I don't

6 Specifically about -- he said this is my life,

7 this debris is my life, and there was just

8 strange comments written on my walls, the ones

9 that were going to be covered with drywall.

10 Q. When you arrived at your apartment

11 that day and, by the way, do you recall if it

12 was Saturday or Sunday?

13

14

A.

Q.

I think that was Saturday.

Rick was sleeping in one of the

A. Yes. One bedroom.

Q. While you were there, did Rick awaken?

A. I woke hill up.

Q. Okay?

A. I tOl.d hi. -- he was in such a bad

15 bedrooms?

16

17

18

19

20

21 mental state that I didn't really want hi.

to kill Gloria.

there at the time.22

23

24 .

25

point

Q.

Becauae he was at that

he hed been saying when he waa going

There were occaaiona before thia
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veekend vhen Rick volunteered vhen he vas

going to kill Gloria?

A. No. It really became evident vhen he

vas going to do it, approximately at that

time. And I had contact vith the Atlantic

City Police Department previous to that.

Q. Okay.

A. Stating telling them it vas going

to happen and they asked me to vatch out,

vatch him.

Q. Was there any conversation involving

Rick that day in your apartment?

Q. Tell us vhat happened.

A. Rick vas in a bad state of mind vhere

he vas saying to everyone at that time in the

apartment that he vas going to kill Gloria and

he made everyone avare that he vas -- it vas

going co happen soon.

Q. Rov did he make everyone avare that it

vas going to happen soon?

A. Because he just -- I think it .a. his

state of mind -- hi. state of mind .as that

he vas like. bomb ready to go off.

Q. what va. it about hi. that causes you
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A. Sure.
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Q. Did Rick remain in your apart~.nt that

weekend?

A. No. I got hi~ out of th.re. I didn't

really want hi~ around th.re. Ri ••tat. of

~ind was not one of nic.n.... So I took hi.

to a -- one of the hot.l. on T.nn ••••• Av.nu.

and gave hi••O.e mon.y to ch.ck bi ••elf in.

Q. Rov did you l.arn of the d.ath of

to say that?

A. Be was at the point where he couldn't

return to normalcy and he was just ready to

explode. Bis emotions or that he was ready

to explode and do something about it soon.

Q. Did he say anything in words

A. Be said he was going to do it Sunday

or Monday.

Q. Okay. Did he say or do anything that

would lead you to understand how he was going

to kill her?

A. Not really. I mean, he WBS -- he had

a collection of guns, he would always say, so

he was going to use it if that's what you
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mean.

Q.

A.

Did he say he intended to shoot her?

Yeah.
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Rick's arrest?

said.

A. Yes.

O. And his return to New Jersey?

Sustained.

Now, sometime later, did you learn of

Yes, I did.

Yes, it did.

O.

A.

Gloria Simonelli?

A. Tim Mooney called me early Tuesday

morning and told me that --

MR. DAVIS: I object to vhat vas

THE COURT:

BY MR. TALASNIJI::

O. Who is Tim Mooney?

A. An officer with the Atlantic City

Police Department.

A.

O. Sometime after learning of his arrest

and return to New Jersey, did you have any

contact vith Rick?

A. He called me from jail.

O. Did you have a conversation with hi.

on the phone?

A. I did.

O. Did any of the conver.ation involve

the death of Gloria Simonelli?
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O. Did you discuss with hi. whether he

felt any remorse for the shooting?

A. Well, his statement was that he had no

O. What did he say?

A. He told me -- he described how he

killed her, that he did it -- he described how

he did it as far as her walking out with a

gentleman out of the Greenhouse and that he

wanted to speak to her and she said no and he

pulled out a gun and shot her and she went

down to the ground and she said, oh, my God, I

don't believe this is happening, and he told

me he shot her again in the chest.

O. He shot again?

A. And he showed no remorse.

O. Did he discuss anything of tne fellow

who walked out of the bar with her?

A. I believe he said as he was running

away, he had another -- took another shot at

him. Missed, but took another shot of the

fellow as he was running towards the car that

was waiting for him.

O. This is information that Rick gave you

over the phone after his arrest?

i:L'
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A. Yeah,
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said.

THE WITNESS. He would tell .e that

he didn't do it. After that he would tell .e

remorse, he was glad that it was over.

O. Was there any further discussion

between you and Rick regarding how he would

defend himself on the charge of shooting

Gloria Simonelli?

call me from jail and he would sometimes say

that he didn't do it and then there Were other

times where he said he did do it and I believe

he probably I guess he felt that he could

beat it

He would

there's conflicting

from Rick --

Well,

Tell us --

-- at certain times.

There was more than one?

There was more than one~

A.

A.

O.

A.

O.

conversations

MR. DAVIS' Objection.

THE COURT. Sustained.

MR. TALASNIK. Okay. We can't ask

you for opinions.

THE WITNESS. Okay.

THE COURT. The question was what he
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he didn'~ do it and there were other times he

said he would beat it on mental

incompentency.

BY MR. TALASNIK:

Q. Which version was it that you gave us

in court in terms of these various phone

calls? The version that you gave us in court

today where he described the killing and

shooting the fellow and missing, during which

phone call did he give you that version?

A. Right after he got arrested.

M.R. TALASNIK: Thank you, your

Honor, I have no further questions.

THE COURT: Mr. Davis?

CROSS-EXAMINATION

BY MR. DAVIS:

Q. Mr. Brooks, you just indicaced to the

prosecutor that Mr. Highlander gave you aore

than one version of what happened?

A. Yes.

Q. On the date of the alleged killing?

A. Yes.

Q. And do you know for a fact which

version is true?

I'll not a juror.
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Mr. Highlander prior to this incident?

February of '87, how often would you Day --

don't know?

A. That's correct.

personal business, but maybe it was Septe.ber

or October of 1987.

"ak that

It wasn't .y

Excuae .e.

I think you .iaapoke about

THE COURT,

Now, how long had you actually known

I know you're not a juror.

And I wasn't there.

And you weren't a witness, were you?

I wasn't a witness.

So the only thing you indicated to Mr.

That's correct.

Whatever is true or was not true you

Since about 1980.

Since about 1980?

Approximately.

And do you know when he mentioned he

I don't keep a record.

Say between Septe.ber of '87 through

A.

A.

Q.

Q.

Q.

A.

A.

Q.

A.

Q.

Q •

Talasnik was what was told to you by Mr.

Highlander?

Q.

A.

started to date Gloria?

Q.

question again.
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the date.· You said February of '87.

February of '88, how often would you say you

would see Mr. Highlander?

A. I didn't see him I don't think more

And during the period of time that

you indicated to the prosecutor that you saw

him, when was that? What month was that?

When was that that you had these conversations

with Mr. Highlander concerning Gloria?

A. After she was

A. After they broke up.

O. When did they break up?

A. Well, according to Mr. Talasnik, it

was in mid-March, end of March.

O. Okay. Why did you character i •• that

answer according to Mr. Talasnik mid-March?

A. Becaus. my memory on the time is not

as maybe efficient as the r.cords of the

,

I'm sorry, Judge, thank

Maybe twice.

Pardon me?

From around September of '87 until

So once or twice.

HR. DAVIS:

you.

BY HR. DAVIS:

than once.

o.

o.

o.
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Highlander?

A. I did.

O. Did he indicate to you his feelings

with regard to Ms. Simonelli?

A. He did.

O. And what was his feelings?

A. Well, as I stated before, that he had

with regard to the time.

A. Well, it was just mentioned to me just

now I could give you an approximate time,

but I couldn't give you an exact time, exact

date.

O. How did you know that Rich broke up

with Gloria?

A. He told me.

O. He told you?

A. Huh-huh.

O. Did you notice anything about n1m 3t

that point?

A. He had a broken ankle or something.

O. Mr. Highlander had a broken ankle?
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court.

o.

A.

O.

And who refreshed your recollection

Yes.

Now, did you discuss Glo~ia with Mr.
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-- he was dealing with the emotion of what was

forthcoming from the indictment and he was

dealing with his feelings or about his concern

about her going out with somebody else.

O. What was his feeling for Gloria?

mean, I couldn't give you an exact answer what

his feelings were because in reading in

being able to understand feelings of a person

like Rick, it's impossible.

O. Let me ask you this. Did he tell you

how he felt about her?

A. He told me that he was concer~ ~ on a

physical level of what she was doing with

somebody else.

O. Did he tell you how he felt

emotionally about Gloria?

A. I think that he was more jealous,

jealous of that. He wasn't telling me he was

in love with her. Rick didn't -- Rick told ae

he didn't have the capacity to really lovs.

O. Do you recall speaking to Ji.

Versalli, an investigator?

Do you recall telling Jia Vers.ll. the

IT 1
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A.

A.

O.

That's hard for anyone to answer.

Yes.

I
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1 ov e.

o. Do you recall usipg the words love and

using the words obsessed?

137

feelings that Rick Highlander had for Gloria

Simonelli?

o. What do you mean when you say he WaS

obsessed?

A. Obsessed does not necessarily mean

It

Yes.

He was obsessed.

Did you use the word love?

I don't know if I used that word.

That's correct, I did.

A.

A.

A.

A.

might be loosely, whatever.

O. Whatever. You used them, didn't you?

A. I might have. I just don't recall.

O. The time that you were talking to Mr.

Versalla, you indicated Mr. Bighland ~ _as"

obsessed with Gloria Simonelli?

o.

o. I didn't ask you what it necessarily

meant. What do you mean?

A. A compulsive act and a person will do

compulsive things.

Q. That he Was compulsive with Glori. in

his life?
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her car so much?

someone else may have been going out with

Gloria?

going out with Gloria?

A. That' 8 correct.

Q. And you -- why would you -- let •• a8k

this que8tion.

Why would you rida around with hi.

direct --

Wait a minute.

Could you dire L "im to

Judge, could you

Have the que8tion re8d

the question he a8ked.

Ye 8.

And he was obsessed with the fact that

He was also obsessed with the fact

That is a fact.

And he would ride around looking for

He was concerned about 80meona a18a

Ye B.

That's true.

You a180 indicated he was jaalou8?

Q.

A.

A.

Q.

A.

A.

that he might

MR. DAVIS:

Q.

THE COURT:

MR. DAVIS:

answer the question?

THE COURT:

back and just answer

Q.
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NO.

MR. TALASNIK: I will obje=t to any

further pursuit on this line of questioning.

THE COURT: Wait until I hear the

next question, Mr. Talasnik.

BY MR. DAVIS.

Q. Were you a paid informant?

looking for Gloria's car?

A. Well, No. I, I was asked to by Tim

Mooney to keep an eye on him.

Q. Who is Tim Mooney?

A. A detective with the Atlantic City

Police Department.

Q. SO you were riding around on beh&lf of

Tim Mooney, a police officer, with regard

to

A. Essentially, that's true.

Q. What were you? An informant for the

police or not? At that time, were you an

informant for the police?

A. At times.

O. Were you a paid informant?
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No.

THE COURT.

question.

Be already answeTed the
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The answer was no. '

I didn't catch theIIR. DAVIS:

answer.

THE COURT:

BY IIR. DAVIS:

O. Were you an informant for more than

Tim 1I00ney?

IIR. TALASNIIt: Objection.

THE COURT: Sustained.

IIR. DAVIS: Judge, you know, I think

this goes to his credibility and his state of

mind. Why he's making certain statements.

THE COURT: Not without a

foundation, IIr. Davis.

BY IIR. DAVIS:

O. How long had you known Tim Nooney?

A. Since about 1979.

O. And just direct~ng your att~ntion to

Richard Highlander, had you given any

information to any police officer pertaining

to Richard Highlander?

IIR. TALASNIIt, Your Honor, I don't

know what the time frame is. W.'r. dealing

with a 10-year period of tim. and 86 •• ti ••

frame may be relevant. A distant ti •• fr ••e

may not be.
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A. No. I gave information to him about

Rich Highlander.

O. You gave what?

A. When are you talking about?

O. Let's talk about the winter of 1988,

about the same time you rode into North Jersey

with Mr. Highlander?

141

THE COURT: I will permit it. The

witness testified he only knew the defendant

since 1980 and we are talking obviously

between 1980 and 1988. I will permit it.

A. When are you talking about?

O. You were giving information about Mr.

Highlander, weren't you?

A. No. I wasn't giving information. Mr.

Highlander gave me information about what he

was going to do and I went back to them and

said he was going to kill Gloria Simonelli.

O. Weren't you giving information about

certain activities Mr. Highlander was into to

Tim Mooney and the DEA agent? Agent Powell.?

A. Was I giving information?

Y•••

Pardon me?

That's correct.

O.

A.

o.
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1 A. I spoke to them about Richard

2 Highlander. about his state of mind.

3 O. Didn't you also give them information

4 about activities you thought Mr. Highlander

5 was involved in?

6 A. Not that I recall.

7 O. Not that you recall.

8 In fact. when you went on this trip

9 to Paramus with Mr. Highlander. didn't you

10 stop that very evening and make a call to

11 certain police officials?

12 A. Not that I recall.

J 13 O. What was the purpose of going u

14 Paramus?

15 A. Richard had to collect money from

16 someone he had done some work for.
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O.

A.

O.

A.

O.

A.

O.

A.

Why did you go?

He paid me.

Paid you to do what?

To drive him there.

Bow much did he --

He couldn't drive there.

Why couldn't he drive?

Because -- either it was hi. broken

•

25 leg or his not having a car •
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O. And he paid you how much?

A. I believe it was.maybe $500. I

wouldn't turn it down.

O. You wouldn't turn $500 to drive him

from Atlantic City to Paramus and back, would

you?

you around, after or BubBequent to March

16, directing your attention to Mr.

Highlander's drinking, waB it worBe th

uBual?

A. That'B hard to Bay becauBe he waB

alwayB a heavy drinker.

O. I will direct your attention again to

the Btatement that you gave to Mr. Versalli.

IBn't it a fact you indicated to Mr. Versalli

during thiB period of time, even though he may

have been a heavy drinker, that it was much

worse?
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O.

A.

O.

A.

O.

A.

I'd be crazy.

Is that all you were paid for?

YeB.

Now, during thiB period of time that

If that's what I said, then it'. true.

It is true, isn't it?

Ye ••
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That's true.

144

O. It was much worse during this period

of time after Gloria left him?

O. And isn't it a fact that your

emotional problems affected your perception of

this situation?

A. No. They had to do with my perception

of a relationship. My own relationship.

O. Now, this job that you indicated that

was being done at 111 Lincoln Place, did you

say?

o. And you assessed his drinking to the

effect that Gloria had upon him, didn't you?

A. I think I assesse~ it, if I'm not

mistaken, to two different situations.

O. Assessed it to Gloria?

A. Relative to Gloria.

O. Yes. Now, you also indicated, Mr.

Brooks, that during this period of time you

were having emotional problems?

He was under a lot of pressure.

Y.a.

Who va. that job being done by?

Some men that vork for Rick.

Tho.e .en didn't actually vork for

A.

O.

A.

A.

O.
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1 Rick.' Those men may have been recommended by

2 Rick?

3 A. One of them specifically worked for

Q. Who did you pay? Who did you pay for

the ~ob?

A. I paid them.

Q. Did you pay Rick Highlander?

A. No. He didn't want anything to do

4 Rick all the time and I believe the other ones

5 had worked for him at other times.

6

7

8

9

10

11 with that situation.

you paid Richard Stewart for the work tnat was

done at your pI ace?

A. That's correct.

Q. Now, during that day, you indicated

Richard Highlander was there, you weren't at

the t apartment all day long, were you?

No.

He didn't receive a dime from the job

In fact, you were in and out?

Ye s.

Sam Stewart -- I'.You were with who?

A.

Q.

A.

Q.

Q.

12

13

14

15

16

17

18

19

20

21

22

23 sorry, Sam Reses?

24 A. Reses?

25 Q. Reaes.
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the time?

A. I might have been with Sam at

different times, that's true.

O. And you would walk in and out of that

apartment

A. I wasn't with Sam all the time.

apartment, Highlander was sleeping.

A. That's true.

O. And these men that you indicated Rick,

Stewart, et cetera, they were out there doing

the work and drinking.

A. I didn't see any liquor.

O. What about beer?

A. I didn't .ee any. I'm not aware of

that anyhow. It wasn't -- if they were

drinking, it wasn't a lot.

O. And you yourself wers drinking?

A. No. I wasn't drinking. I had quit

drinking by then.

Highl"nder

fact, you don't know when

came to the apartment, do you?

And you weren't in that apartment all

NO, I don't.

In fact, when you arrived at the

In

That's correct.A.

A.

o.

o.

o.

1
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apartment, these writings were on the wall?

A. That's correct.

O. Why did you wake hi.?

A. I didn't invite hi. into my bed and I

didn't think it was -- when I heard the .tory

that he was not in a good .tate of .ind at

that tille froll the.e fellow. in my apart.ent,

147

O. And these men that you were there with

were putting certain writings on the walls,

weren't they?

A. I don't know who put that writing on

the wall. I wasn't there for that either.

O. They weren't there when you left the

apartment, were they?

A. No. It was Rick.

O. I said the writings on the walls

weren't there when you left the apartment?

walked in?

A. Sleeping in my bed.

O. Sleeping in your bed.

hill?

Did you wake

Where was Mr. Highlander when you

That's correct.

And when you came back to ~he

I woke hi ••

A.

A.

o.

o.

1
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O. And from the time that you drove hi.

to Paramus some three, four week. earlier

until this date on April 23rd, had you .een

!'Ir. Highlander?

22nd, 23rd.

O. Of April?

A. Of April.

O. And this was how long after you had

driven him to Paramus? How many weeks or

days?

to

in

The

Three or four week ••

I think this was Saturday.

What date?

I don't know what the date was.

Ye a.

I don't know.

A.

A.

A.

I felt that it was the better thing to do,

have him check in somewhere else and not be

my place.

O. It is a fair statement to say at that

point that !'Ir. Highlander hadn't said anything

to you that day?

A. That's a fair statement.

O. How long or when did this take place?

When was the date of this situation, if you

recall?

A.

o.

1
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Q. Where would you see him?

A. Well, one time I met him at Steamers.

Q. Where?

A. Steamers. It's II local restaurant and

5 bar in Somers Point.

6 Q. Okay. What were you doing or what was

7 he doing in Steamers?

8 THE COURT: Mr. Dllvis, I will

9 interrupt at that point and we will tllke a

10 recess and pick it up after lunch.

Ladies and gentlemen, we will recess11

12 now for lunch. Again, please remember not to

13 have any discussions about anything having to

14 do with the case during your luncheon recess

15 and we will see you bllCk llt 1.30.

16 (Whereupon, the jury lellves the

17 courtroom).

During the course of the

18

19

THE COURT.

you mllY step down.

All right. Mr. Brooks,

20 luncheon recess, please be sure you don't

21 discuss the substance of your testi.ony

22 without the Court's permission.

Counsel, snything you need fro • •• ?23

24

25

MR. DAVIS.

THE COURT.

No, Judge.

Mr. Tal.snik?



M. R. Brooks - Cross
150

In recess.

(Whereupon, a luncheon recess vas

:L'

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17
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19
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21

22

23

24

25

Honor.

taken)

MR. TALASNIK: No, thank you, your



M. R. Brooks -. Cross
151

What is Steamers?

It's a restaurant and bar in So.ere

Mr. Davis, you may proceed.

Point.

O. Just by happenstance that you .et Mr.

Highlan8er there?

All right.

Mr. Brooks, you left off at Stea.ers.

before we

AFT ERN 0 0 N S E S S ION

THE COURT: Courtesy of Mr. Preston,

did you receive your copy of the latest wisdom

from points north?

MR. TALASNIK: Yes, your Honor.

THE COURT: We will take a look at

that sometime.

Anything else needs to be discussed

bring in the jury?

Mr. Brooks, you may be seated.

Anything else?

All right, jury in.

(Jury enters the courtroom)

THE COURT: All right, ladies and

I hope you have had a plessantgentlemen.

lunch.

MR. DAVIS:

BY MR. DAVIS I

o.
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Q. Is it also a fair statement to

indicate that at least when you were in his

presence he was imbibed in alcohol?

A. I'm sorry?

Q. At least when you were in his presence

that he was drinking alcohol .ost of the ti.e?

A. Absolutely.

Q. Now, do you recall Mr. Versalli asking

you the reasons for Rich wanting to do harm to

Gloria Simonelli?

152

A. If my memory serves me correctly, I

think we met there -- he was -- I think I had

to give him a lift because he was having a

meeting with somebody whose house he was

temporarily staying in Somers Point. I really

don't recall.

Q. Is it a fair statement to say that

during this period of time, and when I say

this period of time, I mean subsequent to

March 15th, that Mr. Highlander didn't have a

place to stay?

J

1

2

3

4

5

6

7

8

9

10

11

12

1 J

14
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23

24

25

A.

Q.

That's a fair statement.

Basically he was on the street?

That's true.



for that answer?

1

2

3

4

5

6

7

8

9

10

11

Q.

A.

Q.

A.

Q.

A.

No. 1

O.

off.

A.

M. R. Brooks - Cross
153

Do you remember the basis you gave him

Or the answers you gave him?

Yes.

Do you recall what you told him?

Yes.

What did you indicate?

That there was basically two reasons.

I'm sorry, I didn't mean to cut you

No. I, that he was scared of the

12 consequences of his indictment and, No.2, of

13 his frustrations and obsessiveness about his

14 relationship or breaking up with Gloria.

15 o. So it wasn't juat the fact that he

16 didn't want Gloria to teatify against him.

NO, not that he had told me.17

18

A.

o. Okay. You also characterized Mr.

19 Highlander as not having a full deck at thia

20 time.

21

22

A.

o.
That'a correct.

When I aay at thia time, I mean

23 subsequent to March 16th, 1988.

24

25 o.
That'. correct.

When you indicated he didn't have a
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1 full deck at this time, what were you speaking

2 in terms of?

3 A. That he was, a. r said before, like he

4 wa. a bomb ready to go off. He was backed

5 into a corner and his demeanor wa. that of a

6 person of such nature where he was in trouble.

7

8

Q.

A.

wasn't

I'm sorry. I am not in the legal

9 capacity to make a statement of what --
•

10 officially what he was like, but to me he was

11 -- he was -- he wa. in trouble from the

12 standpoint that he wa. frustrated with what he

13 wa. going to do with the rest of his life.

14 Q. And he characterized his life to you

15 as debris, didn't he?

16

17

A.

Q.

Yes.

Would you indicate what he meant when

18 he described his life as debris?

19 A. When they were working at my place,

20 there was a pile of debris and he

21 characterized his life as being that pile --

22 as like that pile of debri •• It wa. going to

23 be scoffed away.

•

24

25

Q.

A•

Pardon?

He wae going to be acoffed away.
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respect to your knowledge of Rick's drinking

habits even before the breakup with Gloria, do

you recall that?

o. And he thought he was goIng to be

scoffed away because of the way Gloria had

treated me?

o. And do you recall that that vas

one of the areas that vas covered vith the

investigator who spoke with you, Mr.

Versalli?

A. That's correct.

O. I vant to ask you if you recall the

folloving questions and ansvers from that and

in that subject matter.

"OUBSTION: What vas his drinking or

drug behavior after the breakup?

"ANSWER. I don't knov vhat his drug

behavior vas. His drinking behavior vas

MR. DAVIS:

THE COURT:

REDIRECT EXAMINATION

BY MR. TALASNIl(:

That's all, your Honor.

Mr. Talasnik?

Yes.

I can't make that statement.

You were asked, Mr. Brooks, with

A.

A.

o.
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O. Now, you were also asked questions

abolJt whether

MR. DAVIS: Could we have this

marked for identification what he is referring

to?

BY MR. TALASNI~:

O. Do you also recall being asked

questions where you mentioned in that

interview that Rich talked about being in love

with Gloria? Do you recall that?

always 'abusive.

"OUESTION: Bow so?

"ANSWER: Richard could drink until

he -- until everyone else fell out. Be was

burying some kind of issues with them.

"OUESTION: Did Jt pick up more after

the breakup?

"ANSWER: I think so."

Do you recall that?

Yes.

And you attempted to explain or you

On recrosS you can.

Okay.

You may proceed.

THE COURT:

MR. DAVIS:

TBE COURT:

Yes.A.

O.

A.
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Q. Now, you have also discussed with ~r.

Davis, as you indicated earlier in that

statement, that Richard's drinking habits

·QUESTION: Okay. Did he mention

that he was still in love with her?

·ANSWER: That's hard to say whether

Richard was in love with her. I guess he

mentioned it. Like I say, it could have been

compulsiveness more than love.·

Do you recall that exchange?

did explain what you meant by the use of that

word?

A. Vaguely.

Q. I want to ask you whether you recall

the following exchange that is part of that

interview.

·ANSWER: Absolutely, he was

jealous to the extent of being compulsive

about it. Be would ride by her house, ride by

where she would be working, questioning me

whether I thought she was with somebody else

or ~oing to bed with somebody else. It would

appear he was very upset with not being with

her.

1
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A. That's correct.
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1
•picked up after he separated from Gloria, do

2 you recall that?
,

3 A. Yes.

4 o. Now, not withstanding the drinking or

5 without regard or given that the drinking took

6 place, was Rich nonetheless able to get by?

7

8

A.

o.
He's a survivor.

Was he able to work during those

9 weeks?

10 A. I really don't recall truthfully. I

11 know he had money coming in.

12

13

o. Okay.

Obviously he had a company and his men

14 were working at these jobs.

15 o. All right. So you were aware,

16 therefore, that he was able to carryon some

17 semblance of his business?

18

19

A.

o.

That's correct.

And even though he was drinking, vaa

20 he nonetheleas able to communicate vith you

21 when he vas in your company?

t2

23 o.
Ye 8.

Be was able to express himself in an

24

25

understandable way?

Absolutely.
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O. Do you know an individual by the na ••

of MichaGl Reed?

o. Was he able to indicate among other

things his intent to kill Gloria?

O. With respect to any emotional problems

that you may have had at or about this same

time, did they in any way interfere with your

ability to appreciate what Mr. Highlander was

saying to you about his concerns?

A. Not at all.

O. Did they in any way interfere with

your ability to remember Richard's statements

to you that he intended to kill Gloria?

A. I remember vividly.

O. Did they interfere with your memory of

his statements of not being willing to go to

jail over the charges that she brought?

A. Nothing interfered.

O. Now, you indicated to Mr. Davis that

as far as you knew, Richard did not have a

regular place to stay between the time that he

broke up with Gloria and the ti.e of her

death?

1
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19

20

21
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A.

A.

Yes.

That's cor rect.

•
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questions.

o. Do you know whether Richard ever

stayed on and off with M:chael Reed during

this period of time?

A. He did.

MR. TALASNIIC: Thank you. no further

Mr. Davi s.

I have no questions.

I do.A.

Brooks.

THE COURT:

MR. DAVIS:

your Honor.

THE COURT: You may step down. Mr.

Thank you very much for coming.

(Witness excused).

THE COURT, Call your next witness.

MR. TALASNIIC, The State woul~ call

Detective Tim Mooney.

TIMOTHY MOONEY. having been duly sworn. wa8

examined and te8tified a8 follows.

DIRECT EXAMINATION

BY MR. TALASNIIC.

O. Would you tell U8 where you're

currently employed?

A. Detective Atlantic City Police

Department, vice 8ection.

O. How long have you been employed with

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



T. Mooney - Direct
161

shirt with stripes.

THE COURT, Pointing to and

indicating the defendant.

BY MR. TALASNIIC,

Q. How long have you known Mr.

Highlander?

A. I believe my firat encounter with Mr.

Highlander waa approximately 1985.

Q. Between 1985 and the apring of 1988,

did you have occasion to have contact with Mr.

Highlander?

the Atlantic City Police Department?

A. I'm in my 12th_year.

Q. How long have you been employed as a

detective in the vice unit as you've described

it?

A. Approximately seven years.

Q. Detective Mooney, do you know an

individual by the name of Richard Highlander?

A. Yes, sir, I do.

Q. Is the individual that you know as

Richard Highlander in the courtroom today?

jl,'
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A.

Q.

A.

Yes, sir.

would you point him out, please? .

He's seated between counsel in the red
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A. Yes, sir.

O. I'd like to correct your attention to

a period of time between mid March 1988 and

late April 1988 and ask whether you had any

contact with Mr. Highlander during that six to

seven week period.

Yes, sir, I did.

O. What was the nature of the contacts

that you had with Mr. Highlander during the

second half of March 1988?

A. It was after an arrest that occurred

in Margate in relation to a domestic dispute

with list girlfriend.

O. What kind of contacts did you have

with him for the weeks that followed that

incident?

A. It was mostly by telephone. I believe

it was alibi telephone at that point.

O. How frequently would you speak with

Mr. Highlander by phone during say thoae first

three weeks after this incident?

A. I would say about once every 10 days

maybe. Give or take a few days either side.

O. Durihg those conversations, what would

Mr. Hi~hlander talk to you about?
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1 Be was disturbed over the fact that he

2 was facing pending charges in relation to his

3 parole status. Be was disturbed that it may

Q. That what may affect his status?

A. The pending charges, the assault

charges.

Q. What pending charges?

A. Against his girlfriend, involving out

4 affect his parole status.

5

6

7

8

9

10 of a domestic dispute.

(The following occured at side bar)

Bis reCOllection is the term parole.

MR. TALASNIJl:,

11

12

13

14

15 witness.

TBE COURT:

TBE COURT:

May I see counsel?

What parole status?

I've interviewed this

16 Correctly it is probation, but I didn't want

17 to presume to correct him, but that's what

18 he's referring.

19 TBE COURT, Did you think about

20 having me correct him before having .aid that

21 word in front of the jury? Is there any

22 reason to believe that the .an was on parole

23 at the time?

24 MR. TALASNIJl:, No. It is probation.

•

25 It is this witness's recollection of what
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charges on his girlfriend.

Q. Did you have any other discussion vith

him during these first fev phone calls about

those charges or about the former girlfriend?

A. Mr. Highlander vas angry she vas

pursuing the charges against him at that time.

Q. Now, did you continue to have phone

contact with him during the first half of

April of 1988?

Q.

change?

A. Yes. Once the status of the ct~.ges

changed, he called about once a veek at that

point.

Q. And what is it that he said to you

vith respect to the change in the status of

the charges?

A. Well, he believed that the prosecutor

and Ms. Simonelli and her father vere out to

get him at that point because they were taking

a simple assault type case and having it

indicted in the grand jury as an aggravated

assault.

Q. Bov did he indicate to you his
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reaction to this change in the status of the

charges?

A. Be was angry.

used.

O. Now, you indicated he called about

once a week from that time on?

A. I would say the last two weeks up in

this incident, yes, sir.

O. And what other or what did he talk

about during these phone calls, if anything,

other than vhat you have already told us?

A. Be was despondent. He thought he was

going to lose everything because of th~

charges and the parole status and his

likelihood of going back to jail -- he did not

want to go to jail.

O. What vas his demeanor like during

these last fev phone calls?

A. He was angry, disturbed that this vas

happening to him. Despondent.

O. What vas the last contact that you had

vith Richard Highlander?

A. I had received a phone call, a page

and then a phone call from Mr. Highlander on

Sunday before this incident, the 24th.
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O. How do you recall that that was the

date of the last contact that you had?

A. Two things. It was Sunday and I was

home for dinner, which is one night I try to

be home for dinner and the night -- the

morning after the incident took place I knew

exactly when he called. I made notes of that

conversation.

O. On this last phone call, on this

Sunday, the 24th of April, what dia Mr.

Highlander talk about?

A. He was very despondent at this time.

He was angry that Ms. Simonelli was doing this

to him, he had given her jewelry, fura, car.

He was angry at the Atlantic County

prosecutor, felt they were also contributing

to this. He was very despondent. He didn't

want to go to jail. He made statements to the

fact that this was the last time I was going

to hear from him, things of that nature.

O. Was this, in fact, the last ti.e you

would hear from him?
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O.

A.

A.

The 24th of April?

Yes.

Yes, sir, personally.
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Brooks, did you ask Mr.

or give hill any

Yes, e1r.

What did you ask hi. to do?

that you had with Mr.

Brooks to do anything

instructions?

A. Mr. Brooks had informed me

A.

O.

O. Do you know an individual by the name

of Robert Brooks?

A. Yes, sir, I do.

O. How long have you known Robert Brooks?

A. I met Mr. Brooks approximately 1978

while walking a beat. He was a store owner.

More recently I would say I had frequent

contacts with him in the past two years.

O. Okay. Did you ever have any contact

or conversations with Mr. Brooks during this

same period of time that we are talking about

regarding Mr. Highlander?

A. Yes, sir.

O. As a result of those conversations

MR. DAVIS. Objection.

THE COURT. The objection is

sustained. As a result of your discussions

with Mr. Brooks, did you ask hi. to do

anything with respect to Highlander?
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1 A. To keep me I am informed of his

2 activities.

3 O. Did you have some contact with Mr.

4 Brooks the morning after Gloria died?

5 A. Yes, sir, I did.

6 O. And what was the .subject matter that

7 was discussed between the two of you that

8 morning?

9 A. I received a page very early, I

10 believe around 6:00 a.m., maybe 6:30 a.m. It

11 was from Mr. Brooks. I called Mr. Brooks back

12 and at that time he said she's dead, she's

13 dead. He killed her.

14 MR. DAVIS. I object to this.

15 BY MR. TALASNIK.

16 O. Again, the question was, what was the

17 sUbject matter that was discuased in that

18 phone call?

19 A. The sUbjects matter waa in

20 relationship to Mr. Highlander and Ma.

21 Simonelli and what had had taken plac. th.

22 night before.

23 O. How would you describe Mr. Brook.'

24 emotional state during that phon. call?

25 A. Very excit.d. I i.agin. h. wa. juat
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speaking of?

A. The charges were out of a domestic

dispute in Margate where he suffered a jury

and Ms. Simonelli suffered a jury and it wa. a

simple assault I believe at that ti.e and

there may have been additional charge.

initially.

Q. And why wa. he angry about the .i.ple

notified of th~ incident.

MR. TALASNI~: Thank you, no further

questions of the witness.

THE COURT: Mr. Davis?

CROSS-EXAMINATION

BY MR. DAVIS:

Q. Mr. Mooney, you've indicated how long

have you known Mr. Highlander?

A. I would say approximately 1985.

Q. And you've indicated that after March

16th that you had spoken to him approximately

every 10 days?

A. Roughly, yes, sir.

Q. And you further indicated he was angry

about the charges.
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Yes, si"r.

And what are these charges we sre
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Yes, sir.

O. In fact, he wasn't on parole, was he?

A. I believe he was paroled. If it

wasn't parole, it was probation.

assault 'and what happened?

A. Generally because he was charged. Be

was injured also in the dispute.

O. Now, you've indicated on direct

examination to Mr. Talasnik that defendant was

on parole.

May I approach?

Yes, You may.

the following occurred

Do you know what he was on?

I believe it was parole, sir.

And you base that on what?

Conversations with other officers

O.

O.

A.

and

A.

MR. DAVIS,

THE COURT,

(Whereupon,

atsidebarl.

MR. DAVIS. At this ti.e at tbis

time I request that you give a correcting

charge to the jury.

THE COURT. I will be who happy to,

Mr. Davis. My understanding of the facts are

that h. was not on parole at this ti.e, tbat
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he was on probation. It would be my intention

to explain to the jury what probation is in

general and what parole is in ge~eral.

Do either of you have any ubjection

if I instruct the jury it is understood as a

matter of fact he was on probation as opposed

to parole. It is a fact I may take jUdicial

notice of it in any event.

MR. TALASNIK: I have no objection.

MR. DAVIS: What Mr. Preston was

indicating, the phrase going back to jail

because he was in violation of parole.

THE COURT: I don't know wheth~ he

served any time in jail in connection with any

of the past offenses. That ia not before me.

I guess I could find out from the court

records, but I don't have any at the moment

direct knowledge that I could uae to apeak

to that queation. If you want to check the

facta and if you have any requeat of •• at

that point, I will deal with it. But h ••ay

have apent one night, two nighta or whatev.r.

MR. DAVIS. Okay.

(Wh.reupon, aid. bar .ndedl

THE COURT. Ti... L.t •• take juat
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1 a moment to explain a couple of terms and a

2 fact. First, the term probation and the term

3 parole. They are different and let me explain

4 in general what the difference is. Then I

5 will tell you why I'm talking about it.

6 First, I'm trying to think of doing which

7 one I will talk about first. I will do it

8 alphabetically. A person may be sentenced to

9 a term in prison and unless the law requires

10 otherwise, after a period of time in that

11 term, whether it is in state prison or county

12 jailor whatever, a person becomes ~ligible

13 .for parole. Parole is a form of early ._l~ase

14 from a sentence of imprisonment. During the

15 periods of parole, the person is subject to

16 the jurisdiction of the parole board and, in

17 general, reports to a parole officer and

18 accounts to that parole officer and in the

19 event o~ any particular problem while on

20 parole, the parole officer may, depending on

21 the nature and extent of the proble_, seek to

22 revoke parole and when parole is revoked, the

23 person goes back to jail to serve the balance

24 of the sentence.

25 Probation refers to • period that is



1

2

3

4

5

6

7

8

9

10

11

12'

13

14

15

16

17

18

19

20

21

23

24

25

T. Mooney - Cross
174

imposed by a court as a part of a sentence. A

person is maze did on yrobation as a part of a

Judge's sentence. While on probation, a

person is under the jur~sdiction of the court

through the probation office, which works for

the court and reports to the probation office

through a probation officer and keeps the

probation officer informed about what he is

doing and the like. If a person is on

probation and violates his probation by doing

certain things, he can be brought back to

court and if the JUdge finds that the

probation was, in fact, violated, the ~~Qge

has the power to revoke the probation and to

do a number of things. Depending on what the

violation of probation is for, the Judge could

put hi. back on probation or could put hi.

back on probation under certain ter •• and

conditions or could revoke the probationary

sentence all together and .end the p.rson to

jail for whatever period of ti •• he could have

gone to jail for on that cri.e a •• re.ult of

the original charge. Let'. take. cri.e -- I

will not give you a detailed cri.e but let'.

take. c!i •• that carri •• up to five year. in
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1 prison. But the Judge at the time of the

2 original sentencing decides that this person

3 is appropriate candidate for probation, puts

4 him on probation and sometime during the

5 period of probation the defendant violates

6 that probation in away that satisfies the

7 Judge that a term of jail is now an

8 appropriate sentence and the Judge has the

9 power to impose whatever sense tens he could

10 have imposed initially which in that case

11 could be up to five years in prison.

12 Therefore, there is some differenc~ between

13 probation and parole, although there ~ c

14 obviously as you can see some similarities as

15 well. The fact they are both supervisory

16 programs.

17 With that bac~ground, let me

18 indicate to you tbat you .ay or may not here

19 specific evidence about it in this case, I

20 frankly don't know yet, but to tbe extent that

21 it bas been suggested here that this defendant

22 was on parole, that suggestion ia erroneou ••

23 The Court record. bere indicate that the

24 defendant at tbe time of this period wa. not

25 on parole, he was on probation. And therefore
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-- that is a fact that I know and therefore

you may know because it appears in the court

records that we have here.

I do not think that you are going to

hear evidence in this case nor do I think that

you need to hear evidence in this case and I

don't know myself exactly what offenses the

defendant was on probation for and I don't

believe it makes any difference and I don't

think he should speculate. The only reason

this evidence is being offered to you at all

at this point and in this context is so you

will understand that part of the back:._~nd.

Again, by way of summary, he was not

on parole, he was on probation. Be was on

probation for unrelated offenses. That

essentially at the moment is all yo~ need to

know with respect to that.

Gentlemen, anything further?

MR. TALASNI~. No.

MR. DAVIS. No, your Bonor.

One more question.

I have one more question, Rr. Rooney.
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TBB COURT.

BY MR. DAVIS.

Q.

You .ay proceed.
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MR. TALASNIK. Nothing further, your

Honor, thank yOu.

THB COURT. You may step 60vn, tbank

you very much.

(Witness excused).

You indicated to the prosecutor that the

defendant was upset at the prosecutor's office

and the decedent's parents because he was

under the impression they were attempting to

upgrade his charges. What did you mean when

you indicated that?

A. Mr. Highlander had expressed to ~e his

anger that he was being brought up for charges

that should have been simple assault charges

and that they were trying to get him and that

was the parents. He thought the prosecutor's

office was also pushing it.

Q. When you use the word upgradi g. what

dumb?

A. Mr. Highlander believed it was a

simple assault charge and not an ago ago

assault, which is a lowvr -- simple assault is

a lower charge.
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MR. DAVIS. That's all I have, your
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TBE COURT: Call you next witness.

RR. TALASNIK: Richael Reed.

RICBAEL REED, having been duly sworn, was

examined and testified as follows:

generally do?

A. Well, when If. not a .usician, I do

contract work, painting work for contractor ••

O. Do you know a fellow by the na •• of

Richard Highlander?

DIRECT EXARINATION

HY RR. TALASNIK:

O. Rr. Reed, where do you live?

A. Atlantic City.

O. Bow long have you lived in the

Atlantic County area?

A. All my life.

forwardRr. Reed, lean

can all hear you.

Ye ••

Bow old are you, Rr. Reed?

33 •

Rr. Reed, what kind of work do you

THE COURT:

into the mike so we

Proceed.

A.

Q.

O.

A.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



II. Reed - Direct
179

A. About 10 years.

O. Is the fellow that you know as Richard

Highlander in the courtroom today?

1

2

3

4 A. Yes.

O. And have you ever been in his co.pany

socially?

A. Ye 8.

O. During the latter part of 1987 or

early 1988, did you beco.e aware of IIr.

Highlander's involvement with a young girl

defendant.

BY IIR. TALASNI~:

O. How did you come to know IIr.

Highlander?

Can you identify him, please?

Yes. Right there.

THE COURT: Pointing to the

Years ago, I met him in a motel, in a

A.

A.

A.

o.

lobby with a guy at the desk, and he off :~~

me a ride and then I got to know hi. froll

there.

O. During the course of the last several

years, have you ever vorke~ at job site. with

IIr. Highlander?
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named Gloria Simonelli?

Yes.

you were with Rick and Gloria in the condo

that Gloria lived in?

Gloria?

A. I went with them to purchase a car.

That's all.

Were there ever occasions whenOkay.

Yes.

Maybe beginning of September.

Of 1987?

Yeah.

Did you ever go out with RieL ."d

Do you know about when that would have

A.

A.

O. Bow did you learn of their

relationship?

A. Be told me he met a girl that was

working at a casino and he was going to take

her out.

O.

been?

A.

O. When about would that have been?

A. February of '88 .aybe.

O. February of '88?

A. Around Christ~a. and January and

February.

o.

o.

o.
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argument before.

Q. Tell me about the argument.

A. You know, language. He said, beat

your ass or something and she says, yeah,

well, you'll end up in jail if you ever do

that.

Q. Okay.

A. Try it or yeah, right, sure.

Q. Okay.

Do you recall being in her pre.ence

at any other ti.e.?

A. He picked her up fro. work a few ti.e.

and I was with him. We went to get the car,

Toms River. She went to pick out a car. We

stopped at het parent.' hou.e and had dinner,

up around Tom. River .o.ewhere.

How did he respond?

Yeah, right or something like that.

Okay.

Around that time.

Was it wintertime?

Yeah.

How did the two of them act with each

I only heard them have oneSo-so.

Q.

A.

Q.

A.

Q.

other?

Q.

A.
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Q. Did you come to learn that Rick and

Gloria broke up in the middle of March 1988?

Q. Bow often would you see Rick during

that six-week period?

A. Be stayed with me about three week., I

guess, at my house.

Q. What do you mean he stayed with you at

your house?

A. We let him .tay at our hou.e becau.e

he didn't have anywhere to .tay at the ti.e.

Q. Bow did you find out that the two of

them had split?

A. Be told me that she signed a complaint

against him and that he was going to be in a

lot of trouble because he had been in trouble

-- on probation -- and that's when the

beginning of the problem started.

Q. That's when the beginning of the

problem started?

A. Yeah.

Q. Did you continue to see him from the

time that he and Gloria split until the ti.e

of Gloria's death?
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o. ·Were you and he the only people

staying in that house?

A. No. My aunt was also there.

O. Was it her house?

A. Yeah.

O. Now, during the time these three weeks

or so that you remember Rick was living with

you, did you have any conversations with Rick

about Gloria?

Yes.

o. What did he say about Gloria?

A. He said that he couldn't bolieve that

she was putting him through all of th~~ 4nd he

was going to go to jail for 20 years and he

started talking about killing her.

O. Was there ever any conversation about

charges that Gloria had signed agaihst hi.?

Yes.

O. What did he say?

A. He said he was indicted, three count

indictment. I believe it was terroristic

threats, criminal restraint and assault.

O. Okay. What else did he say about the

charges?

A. He said that if there wasn't s
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witness, if he knocked her off, killed her,

there wouldn't be a case.

Q. Be said that to you7

A. Yes. It was night after night we sat

and watched TV together and all while he was

staying, it was all he would talk about, what

she was doing to him and

Q. What do you mean that's all he would

talk about?

A. It was like a mission. I think that's

what he you know, we watched a show one

time, the fugitive, and he said that would be

him, he would be like the fugitive. I said

what do you mean and he said because I'll be a

fugitive.

Q. Did he explain any more what he meant

by that, that I'll be the fugitive?

A. Well, he just said he was going to

definitely kill her, he told me. I beard it

so .any ti.es tbst after a wbile I didn't

really believe it. sometimes you know a guy

and he's got a problem with a girl and I'.

going to kill her, I'. going to kill her.

I've said it before myself. But, you know,

sometiaes you don't take people serious wben

•
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1 they say something.

2 O. How often would you say during the

3 weeks that Rick lived with you that Rick said

4 he was going to kill Gloria?

5 A. I couldn't even tell you. 50 times

6 maybe.

Was there ever any discussion by Rick

as to how he was going to kill Gloria during

this period of time that he stayed with you?

A. He had a gun and he told me he was

going to shoot her with it.

O. How do you know that he had a gun?

A. He had the gun in my house.

O. How do you know that he had the gun in

o.7

8

9

10
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15 your house?

16 Because he asked ~e where he could put

17 it so my aunt wouldn't see it and nobody would

18 find it and I said we can hide it down in the

19 cellar.

20

21

22

o.

o.

Did he ever show you the gun?

Yea.

Where were you when he showed you the

23 gun7

A. First time I saw the gun, it·wa. in a

25 briefcase and he had ju.t obtained it, 80 he

L·



M. Reed - Direct
186

It.. No.

o. Did h. ever discu •• with you doing

o. Do you remember what it looked like?

A. Cylinder type, long barre11.

O. Okay. Do you remember anything else

about the gun?

o. Anything else about the handle or the

grips or anything?

A. I think the handle was like -- like an

old we8tern type of looking -- not an

automatic type. The kind with the revolver.

O. A revolver?

A. Yeah.

O. Do you remember anything el •• unu.ual

about it?

Yes.

Where?

At my house.

Did he show you the gun?

Yes.

Reavy.

Heavy?

Yeah.

And it was at the Brown Derby Bar.

Did you see the gun again?

A.

A.

A.

A.

o.

said.

o.

o.

o.
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O. Did the gun remain in your residence

continuously?

A. Until we had to tell Rick to leave the

house. My aunt -- ve told hi. his stay vas up

there.

O. Okay. And as a result of that, did

Rick leave your house?

anything to the gun to change its character in

any way?

A. He said he was going to tape the

handle to it because you couldn't detect

fingerprints off of it. I believe he got that

from the movie sags, the Godfather. When the

guy in that movie used the pistol, he taped

the handle, similar to that type of --

O. Did Rick ever tell you vhy he had

acquir~d that gun?

A. To kill Gloria.

O. Did Rick tell you what he intended to

do with that gun?
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O.

Ye s.

What was that?

To kill Gloria.

Ye 8.

Did he take the gun vith hi.?
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Q. Do you know a fellow by the name of

Robert Brooks?

Q. Did you have occasion to do SOme work

for Mr. Brooks during the weekend of the 23rd

and 24th of April 1988?

would have been?

A. A couple of weeks into April. April

20th maybe.

Q. But at some point you asked him to

leave?

A. A building, apartment building.

Q. What kind of work were you doing there

that weekend for Mr. Brooks?

A. We were gutting out the apartment,

ripping out the walls and cabinets and things.

Yes.

Ye s.

Yes, slr.

TO my knowledge, yes.

Do you remember exactly when that

And he took the gun with him?

Yes, sIr.

Where were you doing this work?

On I think Lincoln Place.

What'. located there?

A.

Q.

A.

A.

A.

A.

Q.

A.

Q.

Q.
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O. How did Rick seem when he came to the

apartment that Sunday?

A. He seemed pretty out of it. Like he

hadn't slept all night and ha -- pretty

bugged, pretty deranged, ha juat had it. Be

was joking about getting thrown out of my

house and he 8aid he even got thrown out of

the inlet. Be aaid -- kapt going on about how

hi8 life was ruinad and he waa going to go to

We were supposed to remodel it.

O. What part of t~e job would you

yourself be doing?

A. Ripping out the walls, the cabinets

that were in there, old cabinets he didn't

want anymore.

O. During the course of that weekend,

Saturday and Sunday, doing work in Mr. Brooks'

apartment, did you have occasion to see Rick

Highlander?
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O.

it was

A.

O.

A.

Yes.

Do you remember specifically whether

Saturday or Sunday?

It was Sunday.

Would it have been Sunday the 24th?

Yes.
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1 j ail 'and he was pretty -- just pretty sad

2 state.

3 o. Okay. Do you know whether Rick took

4 the opportunity to go to sleep in that

5 apartment?

6 A. I believe he topk a nap.

7 O. Okay. And were you there when Rick

8 awoke from his nap?

9

10

A.

o.

Yes.

By the way, do you know whether Mr.

11 Brooks was there as well?

12 A. Re was in and out kind of. Re would

13 leave and then come back.

14 o. Okay.
o

When Mr. Righlander got up, was

15 there any more conversation in the apartment?

16 A. Yeah. Re came out and he was showing

17 the other two guys who were with me some

18 papers or something and a picture.

19

20

21

22

o.

o.

What kind of picture?

Snapshot he had.

Snapshot of what?

Gloria.

23 o. Okay. And what el •• was h. doing?

24 And he .eid he we. g01ng to g.t h.r

25 and h. co.e beck -- h. c ••• up to •• end put
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if it was to the back of your ear?

his' hand like "this behind my ear and went like'

this. pooh. pooh.

sound that I gueBB phonetically co•• s out

P-O-O-B. P-O-O-B.

BY MR. TALASNIK,

The witness is putting

Bow were you able to see it

THE COURT,

To me.

While he waB doing that. what was h.

TO whom did he do this?

That he -- that h. would juat g.t h.r.

That he would get who?

Gloria.

TO you.

A.

his forefinger and middle finger of his right

hand againBt the back of his ear and making a

moving motion with his right thumb.

BY MR. TALASNIK,

A. I felt it. It waB like t hi B.

Q. WaB there a noiBe involved with it?

A. Yeah.

Q. What kind of noiBe?

A. Pooh. pooh.

THE COURT, The witness is .aking a

Q.

A.

A.

Q.

Q.

Q.

saying?
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A. Yea.

A. No.

O. When you talked to the police that

first time, did you tell them that Rick had a

gun?

O. Why not?

A. I vas a little frightened because Rick

told me if I told anybody about the gun or

No.

Bow did you learn of the death of

Did he say when?

I didn't hear him say when. no.

Was Rick asked to leave?

I think he was, yes.

Did he. in fact, leave that Sunday?

To my knowledge.

Did you see Rick again after that?

A.

A.

A.

A.

morning.

O. And for what purpose?

A. Said he was looking for Rick.

O. Now, as a result of that contact, you

got interviewed by the police, didn't you?

o.

o.

o.

o.

o.
Gloria?

A. Jimmy Barber from the major crime

squad called me about 6:20, 6:30 in the
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O. Did you later determine to share this

information with the police?

193

about anything he said. that he would kill me.

O. At that time. when you were first

talked to by the police. was Rick in custody?

O. What was the conver.ation about?

A. He said that the FBI had gotten him in

South Carolina and that he va. vorking on the

place. painting. and he .aid that they ca. up

behind him and told hi. don't .ove and he told

.. e that -- I a.ked hi •• vbat bappened. and he

O. Shortly after that. did you learn that

Rich had. in fact. been arrested?

A. It was a couple of weeks later that he

had gotten arrested.

O. After his arrest and return to Rew

Jersey. did you have any contact with him?

A. Yes. He called me at my home.

O. Did you have a conversation with him

when he called you at your home?

•

NO.

Yes.

Yes.

And did you do so the next day?

Yes.

A.

O.

A.

A.

A.
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Y.a.

O. Okay. Now, is Richard Highlander the

one who told you about being arrested by the

FB I?

concluded)

BY MR. TALASNIK:

O. Mr. Reed, before we get into the

conversation, I want to make clear who was

talking.

A. Richard Highlander was talking to me.

O. Richard Highlander was talking to you

on the phone?

I withdraw it, then.

the side bar discussion(Whereupon,

Y.a.

told me when she came out of the bar

MR. DAVIS: I object, your Honor.

THE COURT: Side bar.

(Whereupon, the following side bar

discussion took place)

MR. DAVIS: Unless I heard it wrong,

it is from a third party.

THE COURT: The testimony from what

I understand is what the defendant told him on

the phone.

MR. DAVIS:

A.
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Ye a.

o. Did you ask hi. any questions after he

gave you that version of the facts?

A. Just, you know, couldn't believe it.

It's hord to believe it happened. I atill

o. Okay.

A. Then he told me he shot at the guy,

but he missed him.

O. All of this was information given to

you by Mr. Highlander over the phone?

195

O. All right. Would you then go on and

tell us what else Richard Highlander told you

during that phone call.

A. He said that h~ went to the Greenhouse

and that Gloria came out of the bar.

Yes.

Who came out?

Gloria Simonelli.

Shot her again?

A.

o. Okay.

A. And that he was between two cars and

he carne up and when she saw him, she sa id, oh,

no, and he said oh, yeah. And he shot her and

then he said he went up on top of her and shot

her.

o.

o.
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don't believe it, you know.

O. what was his demeanor like on the

phone as he's describing for you the shooting

of Gloria and the shooting at but missing her

male companion?

there was something in the paper once about

the mobster Leonetti driving around a parking

lot or something and he said I was just like

Phil, hid in the parking lot.

MR. TALASNIK: Thank you, no further

questions, your Honor.

THE COURT: Cross-examine?

CROSS-EXAMINATION

BY MR. DAVIS:

O. Mr. Reed, you don't like Richard

Highlander, do you?

A. I feel sorry for him.

O. The question is, you don't like

Richard Highlander?

A. I have no contempt against him, if

that's what you mean.

O. You signed complaints against hi.?

A. At one point, yes.

O. How long have you known hi.?
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A. Jokingly sometimes. He joked about
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O. And then you come back later and you

.ay you told them that he did have a gun?

O. And you swore at that time that you

were going to tell the truth to the

prosecutor's office?

A. Yeah.

O. And when they questioned you about

whether or not Richard Highlander had a gun,

what was your answer?

A. About 10 years.

O. And during that 1.0-yea~ period, he's

done a lot for you?

A. Off and on. I did a lot for him.

O. Now, directing your attention to after

March 16th of 1988, you originally were

questioned by the prosecutor's office about a

gun.

A. Yes.

O. And when you were questioned about a

gun, you were put under oath before you gave

your answers, didn't you?

A. Yes.
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A.

O.

No.

You told them he didn't have a gun?

No.
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1

2

3

4

A.

o.
A.

o.

Ye s.

That you knew he had a gun.

Yes.

Were you under oath when you said

5 that?

6

7

A.

o.

Ye s.

In fact, you weren't under oath the

8 second time, were you?

9

10

A.

o.
To my knowledge, I was.

And you want us and you are indicating

11 today to us that the true story is you knew he

12 had a gun?

13

14

A.

o.
Ye s.

In fact, Mr. Brooks, what type of

15 gun

16

17

THE COURT:

MR. DAVIS.

Mr. Reed.

I'm sorry.

18 BY MR. DAVIS.

19 o. Mr. Reed, vhat type of gun i8 thi8

A. It looked to _e like a big 9un. Be

8a i d it va8 a 357.

o. You know vhat kind of gun it v •• ,

don't you?

A. No, I don't.

20 that you are talking about?

21
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23

24

25
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O. Where does Butch Kozar lived?

A. At the time he lived a block from me.

O. Do you recall going to Butch Rozar's

house one evening a few days before this

alleged homicide?

O. In fact, you were concerned when this

homicide happened because you thought

fingerprints might be on the gun, didn't you?

A. I did. I touched the gun in my house.

O. You know a man by the name of Butch

Kozar?

O. Do you recall going into his home with

the 357 Magnum tucked into your belt?

A. I don't know if it was tucked into

my

O. Tucked in your belt.

A. I was drunk that night.

O. Do you recall taking thia 357 Magnu.

and aaking him to buy it from you?

A. I remember Rick aaking hi. to buy it

Q. In fact,

down the streets,

199

you carried this gun up and

didn't you?

not that I remember.NO, sir,

Ye s.

Ye s.

A.

A.

A.
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us.

Satin would appear on your arm?

Q. Do you recall being in the Silver

Dollar one night with that gun?

A. I remember being out with Rick one

night. Many night ••

for some cocaine.

Q. You wanted the did cocaine and you

gave Butch Kozar the gun to look at?

A. No. It wasn't mine to give. It

wasn't mind to give or to trade.

Q. Do you remember showing him your arm

and telling him to look at your arm and ee

what name would appear on the arm?

No.

No.

You don't remember telling Butch that

A.

A.

Q.

Q. And that you would like him to ~~y

this gun so you can go get some coke?

A. No, I don't remember that.

Q. And Butch Kozar said no?

A. I don't remembe. that, sir.

Q. Is Butch Kozar a friend of yours or i.

Butch Kozar a friend of Richard Highlander?

A. I thought he was a friend of both of

1
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1 Q. Do you remember being out with the

2 gun?

3

4

5

A.

Q.

A.

No.

You don't remember that?

I don't remember the gun until we get

6 to Butch's house.

7 Q. Why? Do you remember nothing before

8 that night?

9

10

A.

Q.

I was drinking.

Were you drinking during the time that

11 you've given this testimony to Mr. Talasnik?

12 Was your mind clear every time you observed

J 1 3

14

those acts?

Host of it, yes.

15

16

17

18

Q.

A.

Q.

A.

~Iost of it?

Yes.

How long did Rick stay in your house?

I would say a little over three weeks.

1 9 Q. Why was he put out? Or was h. put

20 out?

21 A. Because he came in dr~nk to my hous ••

22 He paid no rent, ran the phone bill up. My

23 aunt, it was her house and she said she had

24 enough and she wanted hi. to leave.

25 Q. Do you remember what you initially
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bothered with it.

O. Was there drinking going on that day?

THE COURT, Are you talking about

told the police why he was put out?

A. Because he got drunk.

Q. Wasn't your initial statement, he was

put out because he had a weapon?

weapon, because I wasn't sure what he was

liable to do when he w&s drinking.

Q. Now, directing your attention to the

day that you were working at III Linco! ••

Place, who were you working for?

A. Bobbie Brooks.

Q. Whose job was it?

A. My job.

O. Your job. It wasn't Rick Highlander'.

job?

1
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4

S
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A.

Q.

Q.

A.

O.

No.

That wasn't your original statement?

No.

Did you later change it --

I wanted him out because of the

He got me the job through Bobbie.

But it wa. your job?

Yes. He .aid he didn't want to be
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1

2

Sunday?

HR. DAVIS: Yes. Judge.

3 I didn't. but I believe a couple of

4 the guys who were with me had a beer or two.

5 Q. Do you recall what you were painting

6 on the walls?

7 A. No. I put my name on there. We were

8 diddle-dawdling.

9 Q. DO you remember putting helter skelter

10 signs on the wall?

11

1 2

A.

Q.

NO.

You don't remember the swastika signs

13 on the wall?

14 A. No. I remember putting something

15 about Cool Hand Luke.

16 Q. You don't remember the big jokes about

17 those signs that you and your workers were

18 putting on the walls?

19

20

21

22

23

24

25

A.

Q.

A.

Q.

Q.

Yeah.

Yeah. what?

I remember.

They were put there?

Ye 8.

By you?

By me and the other workers.
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A. That he wanted to get her becau.e .ha

was putting him through all thi ••

O. Did ha ever indicate hi. faeling.,

20 years.

O. Did he ever indicate to you how he

felt about Gloria?

A. Pardon me, sir?

day, what condition was he in?

A. ~retty wacked up, pretty wiped.up.

O. When you say pretty wiped up or wacked

up, what do you mean?

A. Looked like he hadn't slept all night,

unshaven, said he had a rough night and said

he hadn't slept. Said his life was ruined.

O. Did he indicate why his life had been

ruined?

MR. DAVIS,

Are you talking about

Ye a.

When Rick came in~o the apartment that

Ye s.

Why?

Because he was going to go to jail for

Did he eVer indicate to you how he

Q.

O.

A.

A.

O.

that day?

felt about Gloria?

THE COURT,
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Ye a.

emotional feelings toward Gloria?

things he had done?

A. Just the car.

yes.

you familiar with theweresa i d,

Yes.

I

What about the car?

That he said he bought her the car.

Well, were you there when he bought

A.

her the car?

A. I wasn't there when -- I dian't •••

him pay for the car. That's what I' ••aying.

I don't know who actually paid for the car.

O. But you drove to Toms River with Rick

and Gloria?

A. Yeah.

O. And were you there wh.n h••aid h.

bought the car with Gloria?

o. What did he indicate?

A. He said he couldn't believe that all

the things he did for her, that she would turn

around and do this to him.

o.

o. Are you familiar with the things he

had done for her?

A. So he said,

o.

o.
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1 O. And Gloria wasn't saying no, was she?

2 A. They were checking her credit

3 references and not Hr. Highlander's. They

4 were checking her job credentials and not his.

5 O. They may have been checking it. She

6 didn't deny the fact that Rick Highlander put

7 up the money, did she?

8 A. I have no idea. That was his and her

9 business. I didn't know who put the money up.

10 O. The question is, when ~r. Highlander

11 was telling you in her presence that he had

12 purchased the car, she never denied it, did

13 she?

14 A. Put that by me again.

15 O. When Rick Highlander was telling you

16 the day you rode up to the Toms River area

17 that he had purchased the car for Gloria

18 Simonelli, she didn't deny it, did she?

19 A. I don't really -- I can't really make

20 comment on that because I really don't know

21 who was going to be responsible for the

22 financing of the car. I know he stated he

23 would help her pay for it. But, like I said,

24 when they were checking her, they were

25 checking her credit with banks. I think they
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A. • 87 •

o. Where is that?

A. Iowa and the Boardwalk.

O. He had a condominium at Iowa and the

Boardwalk?

o. Now, prior to him seeing Gloria, where

was Rick living?

A. Then? I believe he was living at the

Ritz.

207

said something about her parents had bought a

car there or the other car she had had, it was

a Toyota. I can't really say who paid for the

car.

O. Now, you've indicated you had been a

friend of Rick's for several years. Do you

recall when he started seeing Gloria

Simonelli?

A. I told you I was friends with him for

about 10 years, not several. He started

seeing her around September.

O. Of 19871

me. Where?

Condominium.

He rented there.Ye 8.

And what i8 the Ritz?

THE COURT. Excuse

THE WITNESS: Ritz

A.

o.
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1 Q. What type of business did Rick have at

2 that time?

3 A. Window washing.

4 Q. Did he own the business?

5 A. Yeah.

6 Q. Now, during the course of the time

7 from September of '87 up until approximately

8 March 16 of 1988, did Rick mai~tain this

9 business, to the best of your knowledge?

10

11

A.

Q.

Yes.

And periodically you would work for

12 him?

13

14

A.

Q.

Ye s.

Now, subsequent or after March 16th,

15 1988, did you notice anything about Rick's

16 business?

17 A. He was doing pretty good as far as he

Q. Did he attend to business after that?

A. Did he attend to business?

Q. Did he attend to his business?

A. That I know of, he would. I ••• n, h.

kept it going with the jobs he had going, h.

tried to keep them going.

18 had some -- he had a big job going and he was

19 waiting for the payment on the business.

20

21

22
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24

25
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1 o. Was he drinking excessively at that

2 time?

3

4

A.

o.

He drank quite often, yes.

And that's why you indicated he was

5 put out by your aunt?

6 A. When he came in that night drunk, yes,

7 sir.

8 o. Now, during these times or these

9 periods that you were talking to Rick about

10 Gloria, isn't it a fair statement to say that

11 most of the time that he was speaking to you

12 that he was intoxicated or high on drugs?

J 13 A.
.

He didn't -- he wasn't conata~~:i

14 always drunk, no.

15

16

17

o.
A.

o.

Well --

Not every day drunk.

But the vast amount of time he waa

18 ingeating aome type of alcohol or drug?

19 A. I would say a lot of the time, yea,

20 sir.

21 o. Now, during this 10-year period that

22 you have known Rick, would you say that after

23 March 16th he was using these or abusing these

24 two items more than usual?

25 A. Yes.
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Q. And during this period of time after

Harch 16th, his conversation to you about

Gloria took up much more time than he

previously spoke to you in terms of Gloria?

O. And that he wanted you to get or give

him the telephone number of Tyler Fitzgerald~

Isn't that the purpose of the call?

A. No. Not that I remember.

O. And he indicated he wished you to go

to Tyler Fitzgerald and tell her that he put

her on the visitor's list?

A. I believe something like that. If I

say that most of his conversation revolved

around Gloria?

A. I would say most of it.

O. Now, in terms of him calling you from

the jail, isn't it a fact that he called you

from the jail concerning the whereabouts of

Tyler Fitzgerald?

A. No. He told me that Tyler Fitzgerald

came to visit him and brought him a Bible. I

think maybe a pack of cig~rettes, I'm not

Ye s.

In fact, after Harch 16th, could you

A.

Q.
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A. Yes.

had seen her, he wanted me to tell her that

O. And you had never really .~~n him look

that sick b~for.?

O. And you charact~riz~d him on that day

8S looking sick?

A. You know, just rough and at the ~dg~s.

O. You said h~ had a crazy look about

him?

But at the sam~ time, he

Yes.

Yes.

Is that tru~?

R i gh t.

she was on the list.

A.

A.

told me she got him -- brought him a Bible, I

believe it was. It was b~cause he said to me,

guess who came to visit me. I was surprised.

Tyler Fitzgerald and she brought me a Bible or

som~thing. At that tim~ I hadn't contacted

her at all becaus~ I didn't know that she had

went to see him until he told m~.

O. And the last tim~ that you saw Rick

was on what day?

A. The 24th.

O. Of April?

O.

A.
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REDIRECT EXAMINATION

BY MR. TALA5NIK:

O. Mike. you've been asked about maybe

having to bring charges against Rick

Highlander for a prior occasion. do you

remember that?

MR. TALASNIK: Your Honor. I have

two documents I would like to have marked

together as one exhibit for identification.

THE COURT: 5-48.

(Whereupon. Exhibit No. 5-48 was

marked for identification)

MR. TALASNIK: Your Honor. I would

show 5-48 to Mr. Davis.

BY MR. TALASNIK:

O. Mr. Reed. I will show you a couple of

documents that together have been .arked 5-48

for identification. I would like you to look

at these two documents. one at a ti ••• and

THE COURT: Mr. Talasnik?

MR. TALASNIK: Thank you. your
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Honor.

Honor.

A.

MR. DAVIS:

Yes.

That's all I have. your

•
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simply tell me whether you recognize what they

O. Did you actually sign this complaint

and actually give this statement to the police

back in October of 1987?

O. Looking at this second document --

A. That was the statement that I made to

the police.

O. Indicating that Rick had done what to

you?

What do you recognize this document as being?

.A • It i sac0 mpIa i n t t hat I s i g ned

against Mr. Highlander.

Q. And the date of the complaint?

A. October 7th, 1987.

O. And what is the charge that you

brought based on that complaint against Mr.

Highlander?

A. Harassing and assaulting me.

O. In October of 1987?

Yes.

Assaulted me and thr,atened to kill

Yes, I do.

Now, let's look at the first one here.

A.

me.

A.

are.

A.

o.
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Yes.

Rick, they weren't enough to cause you to go

to court to testify?

A. He had enough problems with this. It

really didn't matter if I showed up. I don't

think.

O. You don't deny that during the six

weeks between when Rick broke up with Gloria

and the last time that you saw hi. that you

did some drinking?

A. No, I don't deny that.

Ye s.

So whatever feelings you had against

Yes, I did.

What happened to the charges?

They were dropped.

By who?

By me. I didn't come into court.

How come?

A.

A.

o.

A.

O. Even though the charges were harassing

and assault and threatening to kill you.

You have been asked several

questions about your drinking and Mr.

Highlander's drinking.

Let's start with yourselfl okay?

A.

o.

o.

o.

1

2

3

4

5

6

7

8

9

10

1 1

12

13

1 4

15

16

17

18

19

20

21

22

23

24

25



H. Reed - Redirect
215

1 Q. And you don't deny that" you also cUd

2 some illegal drugs then?

3 A. Yes.

actually saw it in his possession?

showed you the gun?

Q. Was your level of intoxication such

that you really don't remember Rick Highlander

showing you a gun?

A. On some occasions it may have been,

but not the initial -- not the first time.

remember him saying that he would kill Gloria?

Highlander told you about his concern over

these charges Gloria had brought?

Q. Referring to the day that you were

working in Hr. Brooks' apartment, the laat

time you saw Rick, were you aober and atraight

that day?

. J
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Q.

A.

0..

A.

Q.

A.

Q.

A.

There were sober occasions when Rick

Yes.

And you're sure, therefore, that you

Ye s.

Were there sober occasions when Rick

Yes.

And were there sober moments when you

Ye s.
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A. No.

NO, I don't.

Q. And there were times when he used them

to excess during this six-week period, isn't

that so?

O. With respect to Mr. Highlander's use

of drugs and/or alcohol, you don't deny that

he used them sometimes, do you?

I object, leading.

Leading.

No.

Yes.

Were there times when he used them to

A.

A.

O. And there is nothing that affects your

memory of the fingers being placed behind your

ear and the noise of a gun being m~de by Rick

Highlander?

O.

MR. DAVIS.

THE COURT.

BY MR. TALASNIIt.

O. So there was nothing to affect your

memory about Rick saying that his life was

.debris?

A. No.

O. And there is nothing affecting your

memory about Rick saying that he was going to

do it, he was going to take care of her?
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A. Yes.

straight and sober?

paid for his work and pay bills?

function in his job?

Yes.

Were there also times when he was

Ye s.

Yes.

Were there times that he was able to

Were there times he was able to get

Yes.

Yes.

Were there times he was able to walk a

A.

A.

A.

Q.

A.

excess during that six-week period?

Q.

A.

Yes.

Q. During any of these sober and straight

times. did he express to you his desire to

kill Gloria?

Q. During any of these times. did Mr.

Highlander express to you his concern over the

charges Gloria had brought?

Q.

Q.

straight line and talk?

Q. During any of these sober and straight

times, did he tell you that if she was gone

and cou.dn't testify against him, h. would not
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have to go to jail?

tax evasion?

prosecutor just showed to you, the complaint,

that wasn't the only time you attempted to

make complaints against Rick Highlander, is

it?

called a policeman once and said I thought he

was go to kill me, at the time of the first

complaint. At the time, the threat seemed

very real to me.

Reed, with regard

a fact that you

Yes.

I told the police that I called -- I

What other time are you talking about,

No, I didn't.

Didn't you tell the police about

Well, didn't you tell the police about

"r. Reed, that document which the

The question is, Mr.

Highlander, is it not

A.

to ~:r.

Q.

A •

MR. TALASNIK: No further questions.

THE COURT: Mr. Davis?

RECROSS-EXAY.INATION

BY MR. DAVIS:

o.

A.

o.

A.

sir?

Q.

drugs?
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1 'told police officers stories about Mr.

2 Highlander evading taxes?

3

4

5

6

A.

Q.

A.

o.

No.

Attempting to get him indicted?

No, I didn't.

Isn't it a fact you told police

7 officers about the use of drugs attempting to

8 get Nr. Highlander indicted again?

9 A. Not that I remember. I didn't say

10 anything about drugs or taxs.

--,

J

11

12

13

14

Q.

A.

o.
A.

Are you saying you don't remember?

I don't remember.

Or are you saying you didn't do it?

I remember telling them I was scared

15 he was going to kill me.

16 Q. The question is, do you remember

17 telling them about him evading taxes?

18

19

A.

o.

No.

You don't remember or you didn't do

20 it?

21

22

23

24

25

A.

o.
A.

o.
A.

I didn't, no.

You didn't do it?

No.

You didn't tell them about drugs?

No.
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violated?

o. Do you remember calling his proba"tion

officer and attempting to have him violated?

A. I remember calling his probation

officer and telling him that he assaulted me

and I was scared of him.

A. Possession of and distribution.

O. Say that again?

A. But that'. expunged now, that ca.e.

That charge was expunged.

O. What were you convicted of?

A. Of distribution and po ••••• ion.

o. Dist~ibution of drug.?

A. Of marijuana.
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o.

A.

o.
A.

guess.

o.

crime?

A.

Q •

A.

o.

Attempting to have his probation

If so.

Pardon me?

If that would have been the case, I

Have you ever been convicted of a

When I was 18, yes.

What crime were you convicted of?

Marijuana.

You were convicted of --
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further?

REDIRECT EXAMINATION

BY MR. TALASNIIt:

O. Any contact you had with Mr.

Highlander's probation officer. that was

limited to this incident that you've

identified these documents where Mr.

Highlander assaulted you and threatened you?

marijuana?

And possession of drugs to wit.

Yes, sir.

Was this incident true?

we

Anything

Nothing further, your

Mr. Talasnik?

Mr. Davis?

No qu.stions, JUdge.

You .ay step down, Mr.

That's all I have. yourMR. DAVIS:

MR. TALASNIII::

THE COURT:

THE COURT:

MR. DAVIS:

THE COURT:

Yes.

Yes.

thank you very much.

(Witneaa excused).

THE COURT. Ladi •• and gentle •• n,

Honor.

A.

Q.

Hon,or.

A.

Q.

A.

Ree d,
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will take a brief 10 minute recess or so st

this point and then we will pick up with some

additional testimony. I'll see you in a few

minutes.

(Whereupon, the jury leaves the

courtroom)

THE COURT: In case you hadn't Been

it, there is a story in thiB morning's

newspaper from OlympuB on OlympuB, but it

doesn't, I don't think, add very much to that

we already know. It has to do with a decision

as to south Carolina, which relates to the

introduction of evidence in a penalty phase of

the characteristics of the victim. As I said,

I think it is Bimply having the United States

Supreme Court agree with th~ New Jersey

Supreme Court. If you want a copy of the

article, you can Bee it.

What'B next, Mr. Talasnik?

MR. TALASNIK: Your Bonor, I hsve

one other witneBs here today.

THE COURT. One other witne •• here

today?

MR. TALASNIK. Ye., your Bonor.

THE COURT. Will it take u. _ore
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1 than an hour and a half?

2 IIR. TALASNIlP(: No.

3 THE COURT: Who is the witness?

4 IIR. TALASNIlP(: Richard Stewart.

5 THE COURT: That's all you "have?

6 IIR. TALASNIlP(: Yes, your Honor.

7 THE COURT: Okay. All right. We

8 will talk about tomorrow later.

9 We will take a brief recess.

10 (Brief recess)

11 THE COURT: Mr. Talasnik?

12 IIR. TALASNIK: I guess w~ will need

13 IIr. Preston for this.

14 THE COURT, Okay. We don't need IIr.

15 Preston for this. The Assignment Judge has

16 given permission for the taking of photographs

17 during the course of the trial by a

18 photographer. Which I, of course, must be

19 satisfied operates with the least imposition

20 on my procedures. I have determined to allow

21 the photographer to take pictures from out.ide

22 the door over here briefly during the cour.e

23 of the proceedings this afternoon. And for

24 that purpose for a couple of minute. during

25 the course of the testi.ony of the next
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2 when that happens, that's why.

3 Okay, Mr. Preston is making a brief

4 phone call and you have one more witness for

5 this afternoon. Who is up in the morning?

6

7

MR. TALASNIK:

Chambers will be here.

Tomorrow morning

That is the gentleman

8 that your Honor wanted to be satisfied

9 understood his --

10 THE COURT: We will talk about that

11 on the record in a minute. Who else?

12 MR. TALASNIK: Lisa Ginsberg, Moishe

J 13 Shinal. Lanette Boyle, Deborah Stone, Rufus

14 Duff, perhaps Terri McCabe.

15 THE COURT, Okay. That will keep

16 you busy, Mr. Davis.

17 Now, with respect to Chambers, I

18 don't know whether we discussed that on the

19 record or not. This is a msn that you propose

20 to put on the stand who will testify, if I

21 understand it correctly, that he was with the

22 defendant on the night or the day of the

23 incident.

24 MR. TALASNIK, Y.a.

25 THB COURT, And you repre.ented he
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1 has not been charged.

MR. TALASNIK:2

3 THE COURT:

Ye s.

You represented to me

MR. TALASNIK: Yes.

THE COURT: And he is appearing as a

witness under subpoena?

MR. TALASNIK: Yes.

THE COURT: Okay. Does he have an

No.MR. TALASNIK:

4 also that no application for or grant of any

5 type of immunity or promise of that has been

6 made?

7

8

9

10

11

12 attorney?

13

14 THE COURT. All right. I have

15 recently had occasion to read the Appellate

16 Division decision in the matter of State

17 versus Johnson to which I address your

18 attention at 223 Superior 122, which in turn

19 refers to a Supreme Court opinion at State

20 versus Jamison, 64 NJ 363.

21 My understanding of the law on the

22 general subject is that a trial judge ha.

23 discretion to advise a witneaa a. to hi.

24 privilege not to testify or not to anawer

25 certain queationa. That diacretion .hould be

•
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exercised sparingly and with great caution,

particularly whereas in the Jamison case the

perspective witness is not in imminent peril

of being charged with a crime and ~he

assertion of privilege will be with

suppressing evidence in the Johnson case, the

witness was not subpoenaed, he voluntarily

appeared and he was a defense witness, not a

State's witness, which according to the tenor

of the opinion might make a difference. It

was determined not to be non-reversible error,

but an error nonetheless. I'm not clear on

what, if anything, I ought to do excepL •

think I need to be satisfied of what the

operative facts are and what the general

circumstances are.

Apparently the man appears here

tomorrow by subpoena without counsel in a

position which, if I understand what I have

heard so far correctly, considering the amount

of time that has passed and the statute

limitations that has not, he is at least in

theory open to prosecution.

What is your recom.endation?

MR. TALASNllt. Your Bonor, the
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1 witness involved gav~ a sworn statement a

2 little over a year ago, about 13 months ago

3 after being advised of Miranda. He did not

4 invoke right to counsel at that point. He was

5 interviewed by me in the presence of an

6 investigator about six weeks ago and was again

7 advised of his rights and right to counsel and

8 he declined to see counsel, was prepared to

9 testify in accordance with the prior sworn

10 statement.

11 This morning, I again visited with

12 him and again advised him of the foct that he

13 was to come to court to testify, that ~e

14 statute of limitations had not run on any

15 possible charges that could be brought, that

16 at this point there wasn't a grant of immunity

17 or anything like that and asked him if he

18 wished to testify and he said that he did. I

19 asked him if he wished counsel and he did not

20 think that he needed one. I advised him that

21 the Court might want to ask him those same

22 questions and he said fine. That is the

23 status of the witness.

24 If your Honor wishes to be satisfied

25 of those things by examining him outside the



problem with that.

THE COURT: Have him here first

thing in the morning and we will do it outside

the hearing of the jury.

You had something you wanted to

discussion in chambers not 10 minutes ago

which focused almost exclusively on penalty

phase issues. However, a reference was made

by Mr. Preston during that conversation that

he did not recall a witness that I represented

to the court that I intended to call next week

on the witness list and I expressed surprise

that that would be said because I was sure

that the witness' name was on the list. I

came back into the courtroom and I find that

in the transposition by the clerical personnel

from the handwritten witness list I had

prepared to the typed list which was provided

to the Court for inclusion in the juror

That

intent Lon.
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There was a

is my present

I don't have any

Yes.

- - .

MR. TALASNIK:

MR. TALASNIK:

of the jury

THE COURT:

presence

ask?
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year.

THE COURT: Mr. Davis?

MR. PRESTON: May I consult with Mr.

Davis for a minute, Judge?

THE COURT: What will you do if five

members of the jury go to church with her

every Sunday, Mr. Talasnik?

MR. TALASNIK: Live with it.

THE COURT: That's one of the two

alternatives I can think of.

THE COURT: Mr. Davis?

MR. DAVIS: Yes, Judge. As Mr.

Talasnik indicat~d, I'm familiar with ••.• name

Judy Breyers, no question about it. I'm also

cognizant of .the fact when I looked at the

witness list, I saw no judy Breyers name on

there. Now, with the Judge not beil.g familiar

with the facts, Judy Breyers is a big

determination as to which way or which manner

you try this case. I don't know if Mr.

Talasnik left it out purposely, unintentional

or what. Other names in discovery are not on

his list.

The other thing I would indicste,

there is a witness I would have subpoenaed if
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1 I would have known that Judy Breyers was going

THE COURT. Okay.

MR. DAVIS. There wa. a .econd

witness, Sherman Highlander, Judge.

THE COURT. Who?

MR. DAVIS. Sherman.

THE COURT. Where doe. he live?
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to be --

THE COURT:

the list?

MR. DAVIS:

THE COURT:

MR. DAVIS:

THE COURT:

MR. DAVIS:

THE COURT:

Senior?

MR. DAVIS:

THE COURT:

MR. DAVIS:

South Carolina.

THE COURT:

Carolina?

MR. DAVIS:

Carolina.

Is your witness' name on

No.

Who is that witness?

Highlander.

Who?

Highlander, Senior.

Richard Highlander,

Ye 8.

Where does he live?

Be lives in Greenville,

Greenville, South

Greenville, South
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MR. DAVIS: West Virginia; Alderson

West Virginia.

THE COURT: Okay. Anybody else?

MR. DAVIS: No.

THE COURT: I can take care of the

last problem, Mr. Davis, by adding those two

names to Mr. Talasnik's name to run by the

jury. That's easy, and by affording you the

opportunity to call either one or both of them

if and when you choose to. You made a

representation with respect to the manner of

trying the case. You will have to be a little

more specific than that before I can de~ermine

the prejudice.

MR. DAVIS: Judge, No.1, there is

no question that Judy Breyers indiceted that

the defendant made a confession to her. Even

though Mr. Talasnik mentioned it in his

opening and I heard him mention it and I knew

the lady's name wasn't on the list, but he

mentioned it. I didn't say anything becauee

her name wasn't on the list.

THB COORT, I understand.

MR. OAVIS. I had rellsone for not

eaying anything or objecting --



MR. DAVIS: Riqht. So in my

openinq, my openinq is completely devoid of -

I don't want to use the word attack, but

addressinq or whatever I would manuever with

reqard to Judy Breyers.

Also, Judqe, I am qoinq to have to

sit here now and talk from Mr. Biqhlander and

talk how we would attack Judy Breyers.

The other problem I may have, I

indicated to Mr. Hiqhlander -- Mr. ~iqhlander,

Senior, I don't mean the defendant -- some

weeks aqo that if Judy Breyers did not appear,

that it would not be necessary for Mr.

Hiqhlander, Senior, to appear and I have to

make representations to the Court that we have

to qo throuqh the State to qet airplane

tickets and all that which was not done.

I alBo indicated to him because he

waB qoinq to qo on a vacation, if ahe didn't

appear that he could qo. When the naae didn't

appear, I released him. I will have to call

and Bee if h~'B preBent and I will also have

to now ~peak to Sherman and talk to Sherman
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ask about.

THE COURT: Which I don't want "to

233
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Highlander about this.

2 THE COURT: You do all of that.

3 Anything else?

4

5

MR. DAVIS:

THE COURT:

No.

I will ask the jury now

6 if any of the names mean anything to them. As

7 far as I'm concerned, absent some specific

8 showing of prejudice, either an objection of

9 prejudice

10 MR. PRESTON: One other matter,

11 Judge. As Mr. Talasnik said, Ms. Breyers took

12 only a point of our discussions in chambers
'--'

J 13 and I would like to bring forth on the record

14 the overwhelming majority of that discussion.

1 5

16 done.

17

THE COURT:

MR. PRESTON:

After we get the witness

Since it involves the

18 difficulty involving the next witness -- my

19 problem was in making penalty-phase type

20 objections to whatever is coming out during

21 the guilt phase. Now, since I'm going to --

22 since the discussion left me in limbo as to

23 making of those objections, I would like the

24 record to be clear aa to exactly what your

25 Honor toas ruled and not ruled --
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It is

That

it will bebut

I haven't been

You may,

THE COURT: I have not ruled.

very clear. I have not ruled anything.

is the extent of the record.

MR. PRESTON: As to thos£- rUlings

that your Honor was willing to make, if the

record may become clear with those before we

proceed with the next witness, I would

appreciate it.

THE COURT:

a very short statement.

willing to make any rulings.

MR. PRESTON: Judge I request

that or have requested at the beginnin~ _f

these proceedings or indicated to the Court

that I was aware that there would be or there

may be, if there is a penalty phase, evielence

of the guilt phase will come in in t~e penalty

phase without reintroduction pursuant to the

statute. That being the case. it would aeem

that I needed to adelress the intereat of the

defense in being able to make objectiona as to

the material that would be conaielereel by the

jury in the penalty phase. Anel that there

aeemed to be three poa~ibilities that were

open fo that purpose.
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The first, which I would urge on the

Court, is that while the prosecutor does not

have to represent the evidence again under the

statute, it would seem to me that it would

need to be reintroduced again. I do· not think

Ramster stands to any proposition to the

contrary, that the prosecutor ought to at

least indicate and there ought to be some

judicial ruling as to the admissible evidence

which the jury may consider in the penalty

phase above and beyond a mere statement that

says the jury can discern -- can consider

anything they feel is relevant, leavin~ .~ the

jury to make the legal rulings as to what is

relevant and what is not.

I think that that last procedure of

the jury deciding what is relevant ar.d what is

not and some general proffer of evidence is

unacceptable and that the prosecutor ought to

at least make the representation that he

proffers for evidence the testimony of 80 and

so as to this issue so I might have an

opportunity to make appropriate objection. and

to know what i8 being presented to the jury.

The other -- another option that
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1 might be available is to make the penalty

2 objections during the gUilt phase, since the

3 Court considers that the interest of Mr.

4 Highlander are jointly represented by Mr.

5 Davis and myself and that as the evidence is

6 coming in, one option is for me to make

7 penalty phase objections even though we are

8 not in the penalty phase stage. Were I to

9 perceive anything objectionable in the penalty

10 phase issue, I should make those objections

11 now as the evidence is coming in so whatever

12 legal steps are necessary could be ta~en.

13 The third option is to reserve 0:1

14 objections on the penalty phase items until

15 the penalty phase commences and at that time

16 set forth on the record objections I have as

17 to material which came in in the guilt phase

18 which should be inadmissible in the penalty

19 phase. I suggest to the Court that the last

20 item should be the least desirable as it

21 becomes totally unmanageable in the terms of

22 reservation of objections and the recalling by

23 everybody of what the testimony was or vas

24 not. And at th~ very least, if ve don't have

25 to recall, we have to sift through the entire
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record to see what was actually said and what

was not and review all the grounds of the

obj ections.

I acknowledge that the statute was

designed to expedite the procedure in the

penalty so that we don't duplicate our

efforts, but we can expedite it so badly that

the rules of evidence and that the procedure

becomes so mangled as to become totally

unmanageable and not even a trial, but just a

mishmash of anything at all that might come

in.

Judge, I would urge that the ~ourt

rule that the first option that I have moved

for be the procedure that be followed. If the

Court decides to rule against that fashion, I

would ask whether the Court is making a rUling

as to whether either of the .econd two option.

are required.

THE COURT. Anything further?

MR. PRESTON. I hllve nothing

further, Judge.

THE COURT. You •• y be .e.ted.

Sheriff, would you •• k th. jury to

come in, pl •••e?
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May I inquire as to

make any ruling at all

Will they be made

before the before

Yes.

MR. PRESTON!

whether the Court will

to my request?

THE COURT:

MR. PRESTON:

before this witness or

this witness?

THE COURT: No.

MR. PRESTON: Will they be made

before the guilt phase is concluded?

THE COURT: No.

(Jury enters the courtroom'

THE COURT: Ladies and geritlemeh,

before we proceed with the next witness, you

may remember that at the outset when you

filled in that handy-dandy questionnaire that

we had for you, there were attached to the end

of it a couple of pages of names and tb.

general addresses of people wbo were indicated

as possible witnesses in tbe case and you were

asked at tbat time wbetber you recogni •• d .ny

of tbose names or knew any of tbo.e people.

As it turns out, there were a coupl. of n••••

left off the list and I will read th •• to you

now and a5k you by raising your band wb.tb.r

1
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any of you recognizes any of these names or

know any of the people whose names I will give

3 you.

witness.

MR. TALASNIK: The State would call

Richard Stewart.

RICHARD STEWART, III, having been dUly ~worn,

was examined and testified as followe.

DIRECT EXAMINATION

BY MR. TALASNIK:

They are Judy Breyers of Alderson,

West Virginia; Sherman Highlander of Alderson,

West Virginia; and Richard Highlander, Senior,

of Greenville, South Carolina.

Do any of you by hand, raising a

hand, know of or recognize any of those names

of those people?

There is no response from any of the

members of the jury and we will proceed.

Mr. Talasnik, call your next

•

J

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

A.

Q.

A.

Q.

Mr. Stewart, how old are you?

21 •

Where do you live?

Ventnor.

Do you know a fellow by the na.e of
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Robert Brooks?

apartment?

windows, fancy mouldings on the walls.

Q. You said you were hired by Michael

Reed?

Yes.

Did you ever do any work at his

How had you been hired to do that

For a few hours, yes.

r would like to direct your attention

Yes.

Ye s •

What is it that was being done there?

We were tearing out mouldings,

Drywall, painting, that sort of thing.

Through Michael Reed.

And what kind of work were you hired

A.

A.

A.

Q.

A.

A.

Q.

work?

Q. What kind of project was this that you

w~re working on?

A. Three bedrooms.

A.

Q.

to do?

A.

Q.

to Sunday, April 24th, 1988, and ask whether

you were working at Mr. Brooks' apartment on

that day.

Q.

•
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•
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1

2

Q.

A.

Was Mr. Reed there as well?

Yes.

3 Q. What about Mr. Brooks? Was he there

4 at any time?

5 A. Yes.

6 Q. Was he there constantly or --

7 A. No. Off and on. He was in and out.

8 Q. Okay. During the course of that day,

9 did another fellow come in who would be later

10 identified for you as Rick Highlander?

11

12

A.

Q.

Yes.

Do you see that fellow in the

13 courtroom today?

14

15

16

A.

Q.

A.

Ye 8.

Would you point him out, please?
\

Right there.

17 THE COURT, The witness points to

18 the defendant.

19 BY MR. TALASNI~,

20 Q. Now, prior to, before that meeting,

21 had you ever met Rick Highlander before?

22

23

24

25

A.

Q.

him?

NO.

So that was your first contact with

Yes.
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Among us?

to sleep.

O. Do you recall whether he got up?

Q. Do you remember what Rick Highlander,

did when he came into the apartment that day?

O. Was there any kind of conversation

involving Mr. Highlander?

He went to the bathroom and then went

Ye 6.

Were you there when he got up?

Ye s.

Yes.

Yes.

Tell us what he did or said.

A.

A.

O.

A.

A.

O. Well, did IIr. Highlander say or do

anything in your presence?

O. Were you in the room when he came into

the area where you were working?

A.

o.

A. He came in, sat down, started flipping

through his attache case, some rec.ipt. and

pap.rs, and r.ach.d in hi. wall.t, pull.d out

a pictur. of the girl. H. didn't giv•• n••••

L.t' ••••

Q. How was h. acting while h. wa. going

through th ••• p.p.r. and t.king out. pictur.
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Q. Was he indicating an intent to shoot

"ichael Reed?

of this girl?

A. He seemed all right. Be was laughing

kind of sinisterly.

Q. Okay. What was he saying while he was

laughing kind of sinisterly, to use your word,

while going through these papers?

A. He was talking bad about the girl and

he said that he was going to kill her. Be

said she's been hanging out at Ventura's and

he said he was going to lay for her. This

time he was standing and he was behind "ike

Reed and he just motioned like this.

THE COURT: Indicating with th

right arm out and with the right hand.

A. Right hand.

Q. What was he doing with his hand out?

A. He was trying to tell us he was going

to shoot her.

•

J

1

2

3

4

!>

6

7

8

9

10

11

12

13

14

15

16

17
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19
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21
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23
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25

Q.

A.

A.

Q.

Who was he pointing the hand at?

"ichael Reed.

No.

Who did h. say he waa going to shoot?

Be didn't say the na... B. was
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Q. Was there any discussion about any

charges involving hi. and her?

Q. Now, you told us he had taken some

kind of picture out o~ his wallet?

Q. Just that she had du.ped hi. after he

spent money on her?

talking about the girl.

Q. The girl?

A. The girl.

Q. Did he identify the girl in any other

way?

No.

Yes.

NO.

What do you remember about that?

Not much.

Yes.

A.

A.

Q.

A.

A.

Q. Just that it was a picture?

A. Yes, of the girl.

Q. How'else did he talk about this girl

that he was going to kill?

A. He said he bought her several things

and she dumped him. That's about it, yeah.

Q. Was there any discussion about this

being a prior girlfriend?

1

2
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4

5
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from leading questions.

BY MR. TALASNI~:

O. Did he say when he intended to kill

her?

O. Tell us about that.

A. Be said he was going to lay for her,

he was going to wait for her to come out.

O. And do what?

A. Be didn't say what. Se made the

motion behind Michael Reed's head, in other

words, that he was going to 8hoot her.

O. Okay. At 80me point. was Rick aakad

to leave?

Y•••

And he indicated an intent to kill

Stay away

Objection.

Sustained.

Yes.

Yes.

No.

Did he say where?

Yes.

MR. DAVIS:

TBE COURT:

I don't know.

Did he leave at 80.a point?

A.

A.

Q.

A.

o.
her?

O.
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Yes.

O. Did you have any contacts with him

after his return to New Jersey?

247

O. And is that the last time you ever saw

him face to face?

O. Now, at some latet time, did you learn

that Rick had been arrested and brought up to

New Jersey?

Yes.

Yes.

Was it face to face or in some other

I. this .om.thing he .aid in the

A.

A.

Q •

way?

A. By telephone, yes.

O. I want you to tell us about the first

telephone conversation that you had with Rick

after his return to New Jersey and the first

question I am going to ask you is whether you

can tell us approximately when that

conversation took place.

A. It was about mid-day, I don't know

what day. I asked him what he was .till doing

alive. He said after he killed the girl, he

was going to take a massive overdo.e and they

would find him dead Bomewhere.

o.
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1 apartment?

2'

3

A.

o.

Ye s.

Okay. So when he called you or you

4 spoke with him, that's when you asked him what

j he was still doin9 alive?

6

7

A.

Q.

Ye s.

During the course of that

8 conversation, did you have any discussion with

9 Rick about the death of the girl Gloria?

10 Not on the first conversation. May be

11 the second or third.

12 Q. What all did you talk about during the

J 13 first conversation?

14

15

A.

Q.

I really can't remember everything.

Why would he be calling you? Did he
I

16 say why he was calling you --

17 A. Yes. I called him.

18

19

20

21

Q.

A.

Q.

A.

Y,o u call e d him?

Yes.

Why did you call him?

Stupidity, curiosity. I had 80••

22 questions of my own to a8k.

23

24

Q.

A.

What did you ask him?

I asked him did he kill h.r, I asked

25 him if they found the gun, I .8ked him how hi
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A. Yes.

Yes.

Q. Would there be later phone

conversations between you and Rick?

Q. Did you ask him or when you asked him

whether they found the gun

A. He said no.

I don't know.He didn't answer that.

When you asked him how did they find

A.

Q.

got caught, that sort of thing.

Q. When you asked him did he kill her

A. He said yes.

Q. He said yes?

Q. Did any of these conversations also

involve the circumstances surrounding the

shooting?

A. Yesl somewhat, yes.

Q. What sorts of things did be tell you

about the shooting?

A. He -- nothing like that. Be just

changed his story and said he didn't do it.

Q. On which conversation was it where

Rick said, yes, he did shoot her7

A. I'd say around the second or third

you

1
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A. Yes.

anybody who was with the girl at the time?

conversation.

O. Did he during those conversations give

you any details about the shooting?

A. No.

O. Just that he had done it?

with him, what other things did he say?

A. Well, we were talking about my father,

because my father was in the county around the

same time. He was asking, is there anything I

can do for your dad, can I help him out in any

way? How's your wife, how's everything at

home. Real pleasant, you know.

O. Was there any diacuaaion with him

about this case, the case in which he ia

charged with the girl'a death?

A. Juat my statementa,. our atate.enta.

O. What did he aay about your atate.enta?

A. He saya he can get out of thia, but

the atatementa are going to hold hi. back.

MR. TALASNIJ:. Thank you, no further

No.

Was there ever any discussion about

During the more recent conversations

O.

O.

A.

l
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1 questions, your Bonor~

2 THE COURT: Mr. Davis?

3 CROSS-EXAMINATION

4 BY MR. DAVIS:

•

saw Mr. Highlander on April 24th. You said

you saw Mr. Highlander

A. Sunday, yes.

o. And is that the first time that you

had ever saw him to know who he was?

5

6

7

8

9

10

11

12

o.

A.

o.

Now, Mr. Stewart, you indicated you

Most positive, yes.

So you were not a friend of Mr.

13 Highlander's?

14

15 o.

NO ••

And you were at III Lincoln Place to

16 do some carpentry work?

17

18

A.

o.
Yes.

Now, after Mr. Highlander vaa

19 arrested, you aent him a vedding invitation,

20 didn't you?

21

22

23

24

25

o.

o.
A.

That vaa my vife, yea.

You knev he vaa in jail for homicide?

Yea.

Why did you aend him the invitation?

We had .xtra invitationa, .xtra atampa
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Yea.

O. I thought you were finished. Don't

you recall what you told my investigator why

you sent that wedding invitation?

O. Yeah. What did you tell --

A. My wife wanted somebody in chains at

the wedding. It was a joke.

O. And that was supposed to be a joke?

O. Now, you also gave a statement to the

police, didn't you?

A. My first statement, yea.

O. The firat atatement, that firat

atatement was under oath?

I'm sorry?

Yes.

Yes.

And you aaid today to Mr. Talaanik

Don't you recall

Excuse me.

A.

O.

A.

A.

Q.

252

to send and she just kiddingly made one out,

sent it to him.

O. Big joke, wasn't it?

A. Not now.

O. At that time it was a big joke sending

a wedding invitation?

A. Not really -- yeah.
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MR. DAVIS: Could we mark this?

THE COURT: 0-6 for identification.

(Below-described dOcument marked

Exhibit D-6 for identification)

BY MR. DAVIS:

exhibit Mr. Davis is referring to?

MR. DAVIS, I' ••orry.

IIR. TALASNIIt, Thank you.

THE COURT, You may proceed.

BY MR. DAVIS,

Q. Take a look at 0-6. Can you tell .e

what it is?

that Mr. Highlander tol~ you that he was g~ing

to lay and wait?

A. Yes. You see, I answered all the

questions they asked me. If they didn't ask

me any questions, I didn't volunteer any

information. You see?

Q. But they did ask you this question.

Did he say how he was going to do it.

Do you recall what your answer was?

Q. Take a look at 0-6.

what it is?

Could you tell me

Could I .ee theMR. TALASNIIt,

NO.A.
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A.

o.
1

2

3

4

5

6

Yes, this is my statement.

Why don't you take a look at Page 3.

Do you have it?

A. I didn't. He didn't say --

TBE COURT, Just read it to

yourself, not out loud.

7 O. Did you read the answer to the

8 question, did he say how he was going to do

9 it?

A. No. Be didn't say.

O. So on April 26th of 1988, when that

question was posed to you by an investigator

from the prosecutor's office, you told them he

didn't say how he was-going to do it, did you?

A. No. I didn't say he said how he was

going to do it. He did not say,

O. He didn't say he was going to lay and

wait?

A. No. I thought you meant how he was

going to do it. If he's going to shoot her

•

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

no, no.

J. Read the an.wer.

A. No. Be didn't .ay.

Be ju.t went 11ke this.

far as how he w•• going to do it,

That'. a.

how he wa •
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1 going to kill her.

2 THE COUR'!': Indicating again with

3 the right hand out.

4 Q. Now, you also told the prosecutor on

5 that day, Mr. Stewart, that you had problems

6 because you had been drinking, you had

7 problems remembering certain things, didn't

8 you?

9

10

11

12

A.

Q.

A.

Q.

I don't recall.

Had you been drinking that day?

Sunday, yes.

I want you to again take a look at

Yes.

A. It says, it's hard to s.ey, you know,

because we were drinking a little, you know,

we were doing renovations in this apartllent,

but, you know

Q. Okay. Is it fair to say, Ilr. Stewart,

that on that day you were working

13 Page 3 and look at this question here and the

14 question was, how many times did he say he was

15 going to do this, and what was your answer?

16

17

18

19

20

21

22

e.-0

23

24

25

Q.

A.

Q.

-- and you were doing renovations --

Yea.

-- which created a certain a.ount of
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No.

the door?

Q. And he didn't say anything to you when

he walked in?

Q. In fact, you indicated you wouldn't

let him in because you didn't know him.

A. Right.

Yes.

And you allowed someone else to answer

A.

noise?

A. No.

Q. It didn't create -- no noise to pull

out the window sills and take down the

drywalls?

A. Not much, no.

Q. Okay. You had been drinking or the

group of you were drinking?

A. Yes. A six pack between three people.

Q. And Mr. Highlander initially came in

and went to sleep or went to bed?

A. Ye a.

C. And then when he woke up, .ho .a. he

talking to you, you or Mr. Brook.?

A. I don't know really who he .a. talking

to, but it .a. loud enough we all h.srd it.

Q.
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1 So it was just as if he was talking to Us.

2

3

5

6

o.

o.
A.

o.

And you mentioned he had a wallet.

Yes.

Can you describe this wallet?

NO, no.

You can't even describe the picture,

7 can you?

8

9 gi r1.

No. He showed me a ~icture of the

10

11

12

o.
A.

o.

What did she look like?

r can't even remember that, no.

While he was in jail, why would you

13 send him newspaper clippings?

•
You see, this was part of the deal.

15 would be allowed to ask him questions and he

16 would answer them and I would s~nd him the

17 clippings.

I

18 o. You had to send him newspaper,
19 clippings so you could ask him questions?

20 He asked. 8e was nice sbout it, sO I

21

22

agreed.

Q.

I didn't see no harm.

And you had to make the first call to

23 the jail, didn't you?

Yea.

•

25 Q. Be didn't know your telephone number.
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1

2

A.

Cl.

NO.

When you called the jail, you told the

3 jail that you were his brother?

4 A. Yeah.

5 o. So you told them a lie so you could

6 talk to Richard?

7 A. No. You see, Mike Reed started the

8 thing at the end of his sentence, he says

9

10

brother.

o.
That's how it came out.

Mike Reed wasn't on the other end of

11 that line when the person from the jail asked

12 you what relation you were to Richard

• ..J 13 Highlander, was he?

14

15

16

17

18

19

20

21

A.

o.
A.

o.
A.

o.
A.

o.

No.

And you said brother.

Yes.

And you know what a brother is.

Ye s.

And were you his brother?

No.

In fact, Michael Reed had quite a bit

22 ;f influence over you, didn't he?

23

24

A.

o.
I wouldn't .ay .0, no.

Now, how did your naae get to the

25 police?
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Q. How did you get to the police

department?

A. Three officers or detectives had

Q. Do you recall going to the police

department in Margate?

A. Monday.

you?

A. I had met him before, yes. But I

aidn't know him.

Q. Who else was in the apartment that day

that you were there?

A. Stephen Haywood.

Q. Anyone else?

Went down

We were just coming out of the

No.

Ye 8.

You remember going down there?

Through Robert Brooks~

You didn't know Robert Brooks, did

Excuse me?

Went down in a police car?

Unmarked vebicle.

A.

A.

Q.

picked us up.

liquor store.

Q. What did they put you in?

by police car?

A.

Q.

Q.

1
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1'10.

Q. Was Stephen Haywood at the police

department when you got there?

o. Was he at the police department when

you got there?

O. Directing your attention to your

refrigerator or Frigidare, you have certain

new.paper arttcle. pert.ining to this .atter

Detective's car?

Yes.

NO.

No.

Yes.

I don't know.

A.

A.

A.

A.

o. Who else was in the ca~ with you

excluding the police officers?

A. lIy wife.

O. Where was lIichael Peed?

o.

O. Wasn't it a fact all three of you were

at the police department?

A. Together?

Q.

A. -No, it isn't a fact.

O. Isn't it true lIichael Reed was telling

you and Stephen Haywood what to .ay in regard

to this matter?
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Highlander?

hanging off of there?

Q. You were asked questions about what

Rick did or did not say about hov be vas going

to do it. Do you reme.ber being asked those

questions?

MR. DAVIS: That's all, your Honor.

THE COURT: p.r. Tala~nik?

n~. l' AI, AS ~ 11< : Than kyo u •

REDIRECT EXAMINATION

BY MR. TALASNIK:

Q. Mr. Stewart, your attention was

directed to a transcript of a statement that

you gave. I think you've got it before you

there? This thing here.

A. This is the first statement?

No.

Isn't that what you told Mr.

Yes.

Yes.

No.

Nov, 1 vant you to resd beginning vith

Ye ••

I don't recall.

You don't recall that?

f •
A.

Q.

A.

A.

Q.

A.

Q.

Q.
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did he, your answer yeah, and I want you to

read the next question, answer, question,

answer. Would you read that for us?

A. Did he say how he was gonna do it?

No. He didn't say, he just went

like this.

Be pointed as though he had a gun?

Huh-huh.

O. When you told the officer in response

to the question, he just went like this, what

motion did you make to that officer to show

what he meant?

A. I stuck my arm out like this.

THF. COUR~: Indicating the right arm

out with the index finger pointed.

O. Just like you did here?

A. Yes. The index finger pointed? Never

mind, excuse lie.

O. Now, you were asked questions about

drinkins that uay anu you adllit that the three

workers shared one aix pack?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1'••

Q.

A.

Q.

Yes.

Were you drunk?

No, no.

Waa your level of intoxication auch
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1 that you really don't' remember Rick coming to

2 the a~artment?

A. t~ 0 •

A. No.

A. Not once.

Q. Did he tell you what to say when you

came to court today?

Q. Did 'Mike Reed tell you what to say

when you gave that statement to the police?

No.

NO.A.

A.

Q. Was your level of intoxication such

that the things you told us here today that

~ent on in that apartments you really don't

remember?

Q. Was your level of intoxication such

that you really don't remember Rick pointing

his fingers as you've shown us behind Mike

Reed's head?

Q. Does the fact that you may have told

the sheriff's officer when you called Rick

that you were Rick'. brother

A. Yes?

Q. -- does the fact that you said that

mean that what you told us sbout those

•
5

6

7

8

9
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conversations is untrue?

instructions?

concerning this matter before you gave a

statement, didn't you?

statement back on April 26th, you talked to

Michael, didn't you?

NO further questions,

~r. Davi s?

I have talked to him, yes.

NO.

ExcuSe me?

Does the fact that you lied to the

You did talk to Hichael Reed

No instructions, no.

Yes.

Yes.

The conversations actually took place?

I said just before giving this

Monday morning, yes, sir.

And Michael gave you certain

Q.

MR. TALASNIK:

thank you, your Honor.

Q.

A.

A.

officer when you said you were Rick's brother,

does that mean that you are lying to us today

about those conversations?

Q.

THE COURT:

RECROSS-EXA~INATION

BY I'll. DAVIS:

Q.

A.

Q.

1

2'
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4

5
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7

8

9
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Yes.

Q. Several. The answer is yes, several.

Take a look at the answer and question.

I don't

I would have

Yes.A.

Q. Let me read this question. Did you

have a conversation with Michael Reed today.

Your answer?

Y.R. TALASNIK: Excuse me, I don't

know what is being referred to. If there is

an exhibit that's been marked, I need to know

what it is.

MR. DAVIS: D-6, your Honor.

MR. TALASNIK: And a page?

MR. DAVIS: Page is fjv~.

~F. TAL~SNIK: Thank you, your Honor

BY MR. DAVIS:

Q. I'll read the question again.

Did you have a conversation with

Michael Reed today.

Your answer was yes?

Q. So, in fact, you had several

conversation. witb Micbael Reed before you

went to the police department?

A. Yes. And the time va.

recall tbe time. -- ye., I .ay

1

2

3

(

5

6

7

8

9

10

11

12

13

1 4

15

16

17

18

19

20

21

22

23

24

25



R. Stewart - Recrcss

over.

O. Again, when you told .e a few .inute.

ago it waB Bobbie BrookB that told you, in

fact it waEn't Bol> Broc.ks "llt .:ichat-l R.ed.

Pe told you to go Bee the police.

A. Michael Reed, yeBh, h. Baid th.y would,

b. there, they want to co•• and talk to •• ,

2~6

had sevpral c~~vErsations with him that day,

yes.

Q. And he also gave you advise that day?

A. No advice. Just one piece of advice.

He said don't go back to Lincoln Place.

O. And what what were those

Place, that the cops would be there to ask

questions.

O. In fact, he'~ the one that called you

and told you to go see the pOlice, isn't it?

A. Yes, he was. That's because Robert

~rccks had been over my place and given hi••y

address. Eventually they were going to co.e

Do you want to reao your

Yeah, this is true.

What did he tell you?

Ee told ~e to stay away from Lincoln

conversations?

answer?

Q.

1

2

3

4

5

6

7

l!

9

10
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where to find me.

told the police where to find you?

you the cops wanted -- what did you say?

police were looking for you?

Yeah.

Michael told

Is that correct?

I just want to try to

Mr. Talasnik?

I don't have any furtt~.

Michael Brooks told the police

MR. DAVIS:

MR. TALASNlli::

THE COURT:

No.

I want you to take a look gain on Page

Yes.

So the question posed, Michael Reed

Who was it that told you that the

You t old the J1' yes. 1'1" h ~ E' ] F. (' (' c. t cd ('

Michael Reed.

And who was it that told the police

Robert Brooks

Told you the cops wanted?

A.

yes.

A.

5, take a look at this question.

where they could find you?

Q.

Q.

clarify something I'm confused about.

REDIR~CT ~~A~I~ATIO~

P'Y .' R. " A 1, A S ~ I Ii: :

questions.

A.

Q.

r~l the cOl's wanted you.

Q.

Q.

".
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O. Thank you. Did either of' those peo{>] e

give you inst[uctiol'~ a& to what information

you should supply to the police?

questions at this time, your Honor •

.T t' f. (' CUll" : ~ 0 una y s t e p cl 0 wn, ~, r .

Stewart, thank you very much.

(Witness e.cusedl

THE COORT: Please put 15 minutes ¥

my account and I will keep a running tally

I may need the 15 minutes some day -- for

today will be clone. We will start again

tomorro~ t.al~jng ~t rin~ o·cl~ck. Ju~t t~p

c~~tionary instructions, no discussions about

the case among yourselves or anybody el.e.

Please again insulate yourselves from any

newspaper accounts or other media coverage

with respect to the ~atter ana we will see you

in the morning. Have a nice evening.

(Whereupon, the jury leave. the

courtroom) •

MR. TALASNIJt:

questions.

Thank you, no further

Mr. Davis?

I have no further

THE COORT:

MR. DAVIS:

None.A.
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1 THE COURT: Mr. Preston, you are by

2 no means obligated to respond to this if you

3 don't choose to, but given the discussion we

4 had on the record befnre, jf ynv ~culd cale to

5 .~li9btf~ ~e as tn t~e relationship between

6 t~e issue you were concerned about and the

7 testimony of this last witness, I might have a

8 better feel than I now have for the specifics

9 of what you are talking about. I unoerstand

10 t~e gel.er8l natur .. , the conceptual nature of

11 the issue, hut I must confess, having heard

12 the testimony of this witness, to be at a loss

13 for the context. If you don't choose to, you

14 ~eed not maie any response at this point.

15 MR. PRESTON: I think I would best

16 aodrfss thet .JC1.fulJy ~Jtti~ a day or so,

17 Judge. I will make certain preparations to

18 make sure that all the ground ia covered.

19 THE COURT. Fine. I don't n.ed any

20 explanation.

21 Mr. Davia, you have tOllorrow' a

22 agenda. Anything else that needs to be

23 addressed for ~y attention.

1:4 ~:R. 'T"I·P~":J1:: )<.I:r 1'01'01, I think I

25 r.ay have miseed one of the cit •• that you
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the morning.

(Whereupon, the hearing adjourned)

THE COORT: On Chambers?

MR. TALASNIIC: Yes.

THE COURT. Johnson is the Appellate

Division case and Ja~eson is th~ Supre~~ Court

Superior 122 and Jameson is 64 NJ 363.

MR. TALASNIIC. Thank you, your

Bonor. I will try to be in a position to fill

the calendar without any gaps.

THE COUR~: You didn't do too bauly

today under all tb~ ~jrcu~~ta~ces. See you 1n

Johnson is 223

If you can just give me those

Wait, I have them here.

suggested.

a"9 ain ?

case.
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1 C E R T I F I CAT ION

2 I, J(onstantin J(oletas, Certified Shorthand

3 Reporter and Notary Public for the State of

4 New Jersey, 00 h~reby certify that th~

5 rorp90J~9 trarl$cript iB a t[~~ an~ accurate

E transcript of my stenographic notes taken in

7 the matter of:

8 STATE VS. RICHARD HIGHLANDER

9 Held at the place and on the date

10 hereinbefore set forth.

11 Further, that I am neither attorney nor

12 c(J\lrf-~l fell.., r~r I(loJltt~(l to or employed by,

13 any of the parties to the action in which t"ti

14 hearing was taken.

15 And further, that I am not a relative or

16 employee of any of the parties or attorney or

17 counsel employed in this case, nor am I

le fina~cially intereat~v in th~ &Ltion.

E

2C //
.. '

.'

21 J( 0 n 6 t a II til. r 0 1 ~ t as, CS P.

22 ~atedl September 25, 1989
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of the summer.

result of your working with Mr. Highlander at

the Madison Hou.e?

131

Q. Did you ever do any work with him at a

place called the Madison House?

Q. Now, Mr. Duff, in addition to working

with Mr. Highlander, were you ever with him fn

a social setting?

A. Sometimes I invited hi. to my hou.e.

Q. On any of the ti.e. you invited hi. to

your hou.e or any of the ti.~~ really you were

with him at work, did he ever talk about any

problema he wa. having with hi. girlfriend?

A. Someti.e. he would .ention .o.ething

like that.

Q. What kind. of thing. did he .ention to

you about proble•• with hi. girlfriend?

A. Well, he would .ey 80.ething like she

ripped .e off, .o~ething like that. Be didn't

Now, were you to receive money as a

Yes.

It was last year, about the beginning

Yes.

DO you know about when you did that

A.

A.

Q.

Q.

work?

A.

1
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5
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go into too many details about it.,-
'_ J

1

2 Q. Did he ever discuss with you about any

3 charges she brought against hia?

4 Said something about a tax evasion or

5 something like that. She told a few things on

6 him.

7 Q. Okay. Now, how did he feel about her?

8

9

10

11

12

13

Q.

Q.

Q.

At that time it wasn't too good.

At that time it wasn't too good?

No.

What do you aean?

It aade hia angry.

Be would get angry when he would . ~

•

14 about her?

15

16 Q.

Yea.

Was there ever any discussion with you

17 about haraing Gloria?

18 A. Yea. At my house one time.

19

20

21

22

23

Q.

A.

Q.

A.

Q.

What is it that he wanted you to do?

Be wanted me to buap her off.

Be wanted you to buap her off?

Yea.

Tell u. about that conversation.

24 A. Well, he was talkin; in general. Re

25 a.ked ae would I be willing to buap her off
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1 for so much money. I said no, I couldn't.

bump her off?

Five grand.

2

3

4

o. Bow much money did he offer you to
I.
I
I

i

5 O. Bow did you respond when he offered

6 you '5,000 to kill her?

7 A. I couldn't do nothing like that.

8 O. Was he specific about how mucb money

9 you would get and at what times?

10 Well, the down payment, half now and

11 half later after the killing.

12

13

14

15

16

O.

O.

O.

Balf before the job?

Yes.

And "half after it was done?

Right.

After you turned him down, after you

17 refused to accept '5,000 for bumping her off,

18 what was his next line of questions or

19 comments to you?

20 A. Be asked me if I knew someone who

21 would.

22

23

24

25

O.

O.

A.

Who would do what?

Bump her off.

Bow did you respond to that?

I don't know anyone.



R. Duff - Direct
134

1 Q. Did Mr. Bighlander ever come to your
_ J

,
2 house with a gun?

3 A. Yes.

4 Q. What did he do with that gun when he

5 came to your house?

6 A. Asked me to keep it for him.

7 Q. Did he show it to you?

8 A. Yes.

9 Q. What did it look like?

10

11 Q.

Like a six shooter, Smith' Wesson.

Do you know the difference between a

12 revolver and an automatic?

13

14

15

16

A.

Q.

A.

Q.

Yes.

Was this a revolver?

Yes.

Be asked you if you would store it for

17 him?

18

19

A.

Q.

Yes.

Did you ask him why?

20 A. No. Be told me.

21

22

Q.

A.

What did he tell you?

Be said he was moving in with a friend

23 that was kind of cooky and he wa~ scared the

24 guy might get ahold of the gun and harm

25 hillself.
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1 o. And aB a reBult he wanted you to Btore

, 2 the gun?

3

4

5

6

A.

o.
A.

o.

Yes.

He truBted you?

Oh, yeB.

Did you agree to Btore the gun for

7 him?

8

10

11

12

13

14

15

A.

o.
A.

o.
A.

o.
A.

o.

I did.

Where did you keep the gun?

In my guitar caBe.

WaB it in any other kind of container?

It waB wrapped up.

Wrapped up in Bomething?

Yes.

Now, I want you to think forward from

16 the day that he left the gun with you to a

17 Monday, the 25th of April, 1~88. Did you work

18 that day?

19

20

A.

o.
Yea.

Do you remember about what ti •• in tbe

21 morning of that Monday you could hom. from

22 work?

23

24

A.

o.
About 10 o'clock.

DO you r ••••b.r ••• ing Mr. Highland.r

25 wb.n you got ho•• fro. work?
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1 Yes. He was waiting on my front porch
_ J

2 steps, rather.

3 O. When he was waiting on your front

4 steps, was anybody with him?

5 A. Yes. A black gentleman.

6

7

8

o.
A.

o.

A black gentleman?

Yes.

Can you describe him any better than

9 that?

10 A. He was about six feet, 180 pounds and

11 a bald head.

12

13

14

o.
A.

o.

Bald head?

Right.

Did you have a conversation with Mr.

15 Highlander and this othsr, black fellow that

16 morning?

17

18

19

20

A.

o.
A.

o.

He introduced me to him.

Did you invite them into your ho.e?

Yes, I did.

What went on with the three of you in

21 your home?

22 ,... Well, we had a couple of beer. and

23 proceeded to go pick up Mr. Highlander'. check

24 fro. the Madiaon Bou.e.

25 o. Mow, vhile Mr. Bighlender waa et your
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1 house with the black gentleman that was

2 introduced to you, was there any conversation

3 about this gun that he had left with you?

4

5

A.

Q.

I still had it for him.

He asked you if you still had it for

6 him?

7

8

A.

Q.

Right.

Did you show it to hi.?

9 A. Yes. We went back into the bedroom,

10 opened the case up and looked at it.

11

12

13

14

15

16

17

18

19

20

Q.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Did you remove it from the case?

I didn't.

Who did?

He did.

Did he look at it?

Ye 8.

Did he take it with ti.?

No.

What did he say?

He would be back later on that night

21 to pick it up.

22 Q. Now, did they aak you, that ia to aay

23 Rick Highlander and thia black fellow that waa

I._ ...J
24 with hi., to take ~he. any place?

25 A. Afterwarda.
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1 Q. After they looked at the gun?

2 A. Ye s. They wanted to go to the Madison I
3 Bouse to pick up his check.

4 Q. Did you, in fact, take them to the

5 Madison Bouse?

6

7

8

10

11

12

13

14

15

16

17

18

19

A.

Q.

A.

Q.

Q.

A.

Q.

Q.

Q.

A.

Q.

Yes.

Whose car?

My ca r •

Who drove?

I did.

Did you arrive at the Madison Bouse?

Yea.

And was Mr. Bighlander with you?

Yes, he was.

And this black f.llow?

Right.

Somebody else, too?

A friend of the fa.ily.

Whal went on at the Madison Bouse?

20 A. Be wanted Mr. Bighlander went into

21 the Madison Bouse to get hi. check for work

22 completed and he got the check and we

23 proceeded down to Ventnor to get the cbeck

24

25

cashed.

Q. Bow do you know you .ere going to
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..---,
J

1

2

Ventnor to get the check cashed?

Mr. Highlander asked me to take him

3 there.

Q. Do you know about where you went in

5 Ventnor to get the check cashed?

6

7 Q.

At a grocery store.

Did the clerk in the grocery store

_8 just cash the check there?

9 A. No. He said he didn't have enough

10 money to cash it.

11 Q. So what happened?

12

13

He took Mr. Highlander up to this bank

and proceeded to whatever they had to do.

14 Q. What' were you doing while the guy from

15 the grocery store was taking Mr. Highlander to

16 the bank?

17 A. I was sitting in my ~ar waiting with

18 the other gentleman.

19 Q. Did ~r. Highlander come back from the

20 bank?

21

22

23

A.

Q.

A.

Y•••

And what did he do?

We proceeded to go out to Ruffu Pord,

24 out that way.

•

25 Q • Well, now, when Mr. Hi9hlander 90t
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back from the bank, did he get in your car?'I_ J

1

2

3

A.

o.

Yes.

Did it appear that he had been able to

4 get the check cashed?

5 A. Yes. Everybody was happy.

6

7

8

o.
A.

o.

Everybody was happ9?

Yes.

What do you mean? Was there something

9 in this for you?

10 A. Oh, yes. I work for him.

11

12

13

o.

o.

And he was paying you?

That's right.

After you left the grocery store,

14 after Rick had gotten the check ca8hed, where

15 did you then go?

16 A. .e went down to rent cars from on the

17 Black Borse Pike.

18 o. Did you jU8t go to one place or more

19 than one?

20

21

A.

o.
Two place8.

Did you rent the car at the first

22 place?

23

24

25

A.

o.
A.

No.

What about the second place?

At Ruffu Ford we rented the car.
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1

2

3

Q.

Q.

I

That's where the car got rented?

Yes.

Who went inside to rent the car?

The first time? IIr. Highlander.

5 Q. What about the second time at Ruffu

6 Ford?

7 A. Highlander and the other black

8 gentleman went.

9 Q. Do you know where the money came from

10 to rent the car?

11

12

13

14

A.

Q.

A.

Q.

From Rick.

From Rick?

Yes, sir.

Now, after the car was rented, did you

15 have any kind of a conver.ation with Rick

16 before you left?

17

18

19

Q.

A.

Yea.

What did he tell you?

Well, I wa. under the i.pre •• ion he

20 was going to Florida.

21 Q. Wa. there any discussion about that

22 gun that he had left witb you?

23 Tbat be would be back later on tbat

night to pick it up.

25 Q. After telling you tbat be would ba
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1 back later on to pick it up that night, where

2 did you go?

3

4

A.

Q.

I went straight home.

Did you remain home the balance of the

5 day and into the night?

6

7

A.

Q.

Yes, I did.

Did IIr. Highlander, in fact, come bac!;

8 that night?

9

10

A.

Q.

Yes.

DO you know about what time it might

11 have been when he came back?

12

13

A.

Q.

Probably about 6,00 or 7,00, I 9uess.

Was it already dark or getting on t

14 dark?

15

16

17

18

19

A.

Q.

A.

Q.

A.

Dark.

It was?

Ye 8.

When he came in, what did he do?

He asked -- he spoke to everybody in

20 the front and came back to talk to me.

21 Q. What did he say when he came back to

22 talk to you?

23

24

A.

Q.

ae aaid he came to pick up his piece.

And after he said he had COme back to

25 pick up hi. piece, what did you do?
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1

2

3

4

Q.

Q.

Be left the place.

I'm sorry?

Be left the place.

What about the gun?

5

6

7

Q.

Be picked it up.

Be picked it up?

I gave it to him.

Bow do you know?

il

9

10

11

Q.

Q.

A.

You gave him the gun?

Right.

And what did he do with the gun?

Be put it somewhere on himself and

12 left.

13

14

And he left?

Yes.

15 Q. Is that the last time you saw Mr.

16 Bighlander?

17

18

Yea.

MR. TALASNIK. No further que.tiona.

19 TBB COURT. You may cross-examine.

20 CROSS-EXAMINATION

21 BY MR. DAVIS.

22 Q. Mr. Duff, you indicated that during

23 this period of time you worked for Mr.

24 Bighlander?

25 A. Ye ••
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worked for Mr. Highlander before this

....,
_ J

1

2

o. And approximately how long had you

144

3 incident?

4

5

6

7

A.

o.

o.

About two or three years.

About two or three years?

Yes.

Through that two or three year period,

8 I assume you got to know ~r. Highlander pretty

9 well?

10

11

A.

o.

Yes.

And I would also assume that through

12 that two or three rear period that he got to

13

14

know you pretty well?

Ye 8.

15 o. And would he visit your home quite

16 often?

17 Yes, sOlletilles.

18 o. Directing your attention to this date

19 of April 25th, he calle to your home on that

20 date?

21

22

Y•••

And you indicated the purpo.e he calle

23 to your hOlle wa. to pay you money?

•

24

25

A.

o.
Yea.

He owed you money for what?
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1 A. For a job completed.

2 Q. After you took him around to the

3 grocery store

4 A. To take care of business.

5 Q. After he took you to the grocery

6 store, he paid you?

7 A. Yes.

8 Q. Is it not a fact he a160 owed you an

9 additional $50.00 he was supposed to come back

10 and give you that night?

11 A. Yes. Not to me, but to Brian.

12

13

14

15

16

17

18

Q.

A.

Q.

A.

Q.

A.

Q.

Brian?

Yes.

Who is Brian?

That's my old lady's nephew.

Where did Brian live at that time?

Right then he stayed with me.

In order to pay Brian, he would have

19 to come back to your house?

20

21

A.

Q.

Yes.

Be indicated that to you earlier that

22 day he had to come back and pay Brian .50.00?

23

24

A.

Q.

Yea.

When he was at your hoas the first

25 time you saw hi. on April 25th when you saw
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him with the other black gentleman, is it not

a fact that you and he were talking business?'- ..J

1

2

3

4

5

6

7

8

9

10

11

A.

Q.

Q.

A.

Q.

A.

Q.

About the Madison Bouse?

Ye s.

Yes.

About what other place?

The Quality Inn.

The Quality Inn?

Yes.

And what was he telling you?

Well, one had paid and the other

12 hadn't paid.

LJ 13 Q. Okay. Was he giving you instructio~~

14 of what he wanted you to do with regard to

15 these two premises?

16

17

18

Q.

Ye 8.

What was he indicating to you?

ne wanted me to go finish work on the

19 Madison Bouse.

20 Q. Whether you say finish work, what type

21 of work?

22 A. We were doing scaffolding work and

23 ginny chair work.

24

25

TIl COOR'k'.

Ginny chair.

What was that word?
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Yes, I was.

O. Were you under the further impression

that he was going to return?

O. Now, when he was telling you what he

wanted you to do, were you under the

impression he was going to leave town?

O. Was it normal for him to come to your

house and tell you what to do?

A. That's right.

O. Nov, at that point you said you had a

Yes.

That's normal.

That was normal?

Y.s.

O.

O. Now, during that conversation during

that morning when he was telling you what to

do, was there anything unusual about what you

should do for the next couple of days?

A.

What was that, ginny chair?

That.

THE CODRT: I'm glad you asked that

question, Mr. Davis.

A. It's a cylinder you put a rod down and

you slide down the edge of the building on the

outside.

o.1

2

3

4

5

6

7

8

9

10

11

12

13

14

IS

16

17

18

19

20

21

22

23

24

25
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2 A. Yes.

,..-,
_ J

1 veapon.

3 Q. And that veapon vas contained in your

4 guitar case?

5 A. Yes.

6 Q. Nov. vas it vrapped in anything or hov

7 vas it in your guitar case?

- --;

8

,
10

11

12

13

Q.

Q.

Q.

Wrapped in a cloth.

Wrapped in a cloth?

Yes.

What type of cloth vas it?

A regular cotton cloth.

Just a cotton cloth?

14 A. Yes.

15 Q. what color vas this?

16 A. White.

17 Q. White?

18 A. Yes.

l' Q. And you're the one vho put it in your

20 guitar case?

21 A. Yes.

22 Q. And vhen he caae that afternoon or

23 that morning. vas it taken out of tha guitar

24

25

ca.e?

Ye ••



r R. Duff - Cr088
149

wa8 it taken, if anywhere?

A. Be looked at it, that'. all.

Q. Right there in th~ bedroom?

Q. And where i8 your guitar ca8e located?

A. In my bedroom.

Q. Wa8 that gun taken out of the bedroom

that morning?

A. The morning? When Rick came to 8ee

me?

Q. So it wasn't taken out into the living

room and you played with it aid he played it

with and the black .an looked at it?

A. I don't think so.

Q. And was it put back in in the .a.e
wrapper, this white wrapper?

1

2

3

4

5

6

7

B

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

A.

Q.

A.

Q.

A.

A.

Q.

A.

Q.

The 25th.

Not before he a8ked .e to take it out.

When he took it out of the ca8e, where

Yes.

And put it right back in the case?

Ye 8.

Yes.

Who put it back in the guitar caae?

I did, I believe.

And he ca.e back later that night.
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,---,
- j

1

2

Who took it out of the guitar case?

I did.

3 o. And it was still in this white

4 wrapper?

5

6 o.
Right.

Now, you indicated that -- did you

7 know Gloria Simonelli?

L-!

8

9

10

11

12

13

14

15

A.

o.

o.

A.

o.

No.

You didn't know her?

Not personally.

Did you know about her?

I heard about her.

And that was through who?

Mr. Highlander.

And did you know that there came a

16 time when Mr. Highlander and Gloria had split

17 up?

18

19

20

21

22

23

o.

o.

"..
o.

Yes, I heard about that.

How did you hear about that?

Mr. Highlander mentioned it.

He mentioned it to you?

Yes.

Did he talk much about Gloria after

24 they split up?

25 A. Not t~o .uch, e.cept tbey broke up, he
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A. Yes.

A. Yes,

didn't want to talk about it.

O. Be didn't want to talk about it?

O. Did he know you would do something

like that?

No.

No.

Pardon me?

Did he do it in a serious manner?

Not too serious.

Be had known you?

Three or four years.

O.

O. Did you take him serious when he was

talking to you?

A. No, I didn't.

O. And die h. ever .ention it again to

O.

O.

A.

O. Now, you've indicated he offered you

$5,000 and did he do that in a serious vein,

Mr. Duff?

A. Pardon?

o. Did he appear to be upset or hurt

.. bout it?

A. Be seemed to be upset.

O. Upset?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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"'_ J

1

2

3

you?

o.

That was it.

Did he mention his intent of doing any

4 harm to Gloria to you?

5

6

A.

o.
No.

And when he came back that night of

7 April 25tb and he picked up the weapon, what

8 was your impression that he was about to do?

9 A. Be was taking all his belongings and

10 going down south to see his dad.

,
L-I

11

12

13

o.
A.

o.

Do you know where that was?

Plorida.

And when you gave him that weapon,

14 what did you give it to him wrapped in, if

15 anything?

16

17

18

20

21

22

23

24

25

A.

o.
A.

o.
A.

o.
A,

o.

o.

Some cotton thing, piece of fabric.

Piece of fabric?

That's all.

It wasn't a brown paper bag?

I don't think it was.

A white fabric?

I'm not sure.

Your recollection wa. a white fabric?

Ye ••

Now, Mr. DUff, when you were initially
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O. Almost. During that four hour period,

you told the police that you didn't know

anything about this gun, that you never saw

the gun, you never had the gun, you never saw

R~chard Highlander with a gun.

153

when you gave the statement to the police

how did you get to the police department?

Did they contact you or did you contact them?

A. They contacted me.

Q. Where were you taken?

A. I was taken out to the crime division.

•

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o.

O.

about?

o.

o.
A.

o.
A.

A.

O.

A.

DO you know what city that is in?

In Northfield, I believe.

what time of day or night was that

That was in the afternoon.

How long did you stay out there?

Pour hours.

Pardon me?

Four hours.

Were you questioned for four hours?

Almost.

No.

No what?

I don't believe I Baid that.
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1 o. Didn't you initially deny that you
_ J

2 knew anything about this?

3

4

5

6

A.

o.

o.

No.

'You didn't?

No.

Do you recall speaking to Sergeant

7 Porchelli on April 28th, 1988?

8

9 o.
Sure.

And during the initial part of your

10 conversation to Sergeant Porchelli, you

11 indicated you knew nothing about this

12 situation?

13

14

15

A.

o.
I don't remember that.

You don't.remember?

No.

16 o. Okay. You say you don't reaeaber or

17 it didn't happen?

18

19

A.

o.
You have a stateaent fro • • e.

I know he got a state.ent fro. you.

20 Be has aore than one stateaent fro. you,

21 doesn't he?

22

23

24

25

A.

o.

o.

Ye ••

Pardon?

And what I'a talking about i. your
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That's right.

first statement. And your first statement

that you gave is that you didn't know anything

about this situation. Isn't that the first

statement you gave?

o. So now you remember you gave that

statement, that you didn't know anything about

this situation. Is that true?

A. That's true.

O. And then after being out there for

four hours, now you know something about that

statement.

A. Right.

O. Well, if you knew something about the

statement, why did you tell the police you

didn't know anything about the statement?

A. I didn't want to get iavolved.

O. You didn't want to get involved. Is

everything you said in your statement, does

that come from your mouth or did the

inves~igators help you with your me.ory?

A. They gave me a line of que.tions to

J
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

answer.

Honor.

MR. TALASNI~I I.cuee .e, your

At this point I want to approach side
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_ J

1

2

bar with Mr. Davis.

THB COORT: All right.

3 (Whereupon. the following occurred

4 at sid e ba r )

5 MR. TALASNII(: Judge. at this point

6 I want to prevent a hand grenade from going

7 of f. This witness was given a polygraph test.

8 After his first statement and before the final

9 statement he was given a polygrapb t.st. When

10 he was advised be failed certain qu.stions.

11 the final version ca.e tbrough. Wben I

12 interviewed this witn•••• I caution.d bi.

13 about not referring to that fact. That'. be".,

14 some time. and the last tbing I want to happ.n

15 is for this witn.ss in responding to Mr. Davis

16 to refer to the giving of the polygrapb, .ince

17 that accounts for a cbunk of that four hour

18 period between the first state.ent and the

19 last .tate.ent. At this point I'. a.king for

20 instructions from the Court to prev.nt this

21 from happening.

22 MR. DAVIS. W.ll, Judge, I'. not

23 going to ask him about the polygraph.

THB COORT. W.ll, ju.t b••ure you

25 a.k hi. que.tion. that don't allow bi. the
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opportunity to volunteer it.'I
J

1

2 MR. DAVIS: What Mr. Preston is

3 indicating. you can caution him outside of the ,

4 presence of the jury. if you wish.

5 THE COURT: Well, I suppose I could.

6 Do you have any idea how much longer your

7 cross will take. I'm looking at the schedule,

8 not trying to limit you.

9 MR. DAV IS: Only a few minutes. I'll

10 just about done, really.

11 MR. TALASNIII:: Maybe we can break

12 for lunch. We can accomplish that and com~

13

14

back at 1:30.

THE COURT: I guess that's probably

15 safer. By the time I get the jury out -- it

16 is almost 10 after 12:00. By the time I get

17 them out, caution him and brin9 them back id.

18 it would alaost be silly.

19 (Wheeeupon, the side bar ended)

20 THE COURT: 20 and 15 aake 35. lI:eep

21 a running tally. I'm 35 minutes to the good.

22 I want to make sure we get our account in

23 order. We will recess a few minutes early for

~J 24 lunch while I take care of the situation that

25 counsel have brought to my attention and we
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1 will finish up with this witness and have the
_ J

2 remaining witnesses this afternoon starting at

3 1,30.

4 Again, please remember during your

5 luncheon recess to be careful not to engage in

6 any discussions about anything having to do

7 with the case. We will see you after lunch.

8 (Whereupon, the Jury leaves the

9 courtroom)

10 THB COURT, Mr. Duff, you may step

11 down in just a moment. During tbe course of

12 tbe luncbeon recess you sbould be careful not

._1 13 to discuss tbe substance of your testimony

14 witb anybody. Now, let me ask, it bas been

15 represented to me by Mr. Talasnik tbat during

16 tbe period of time tbat you were in tbe

17 prosecutor's office tbat day, you had a lie

18 detector test

19 THB WITNBSS, Tbat'. correct. I was

20 not supposed to say tbat.

21 THB COURT, It ba. been repre.ented

22 t~ me that was not to be di.closed unle •• you

23

24

were specifically •• ked about it.

also your under.tanding?

I. tb.t

25
IL T_H_B__W_l_T_N_B_S_S_'__c_o_r_r_e_c_t_. _
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22

23

24

25
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THE COURT, I simply want to remind

you and caution you that you will not be asked

about it and you shouldn't mention it. If, in

fact, one of the lawyers specifically asks you

a question which refers to the lie detector,

you may answer it. But I don't expect it to

happen and therefore I don't expect you to

answer it

THE WITNESS, Thank you.

THE COURT, Mr. Talasnik, what do

you have on the agenda for this afternoon?

MR. TALASNIK, Your Honor, I believe

I will have available Terri McCabe, Patrick

SUllivan, Tania Martin and Patrolman Oakes

from the Margate police department.

THE COURT, Okay. Got all that, Mr.

Davis?

MR. DAVIS, Yes. I'm all right.

MR. TALASNIK, Under those

circumstances, I will definitely not have

witnesses to present on Friday. As of

tomorrow, I will exhaust the witnes.e. that

were available to me this week. The balance

are not available un~il next Monday.

THB COURT. And again for the
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next Monday you will have whom.---,
_ J

1

2

record,

MR. TALASNIK: Judith Breyers, the

3 officers from the FBI and the local officers

4 involved in the transport and confession

5 "aking.

6 THB COURT. Which I estimate that we

7 would be able to accomplish by Tuesday.

8 That's it?

9 MR. TALASNIK: At the present,

10 that's about it. There may be a couple of

11 other witnesses that were on vacation this

12 week that I may want to bring in of a very

13 brief duration, but I expect to be able to

14 rest my case by the close of court on Tuesday.

15 MR. DAVIS. I'll be ready Wednesday

16 morning, then, Judge.

17 THB COURT. I don't doubt it. Se

18 you .after lunch.

19

20

21

22

23

24

25

(Luncheon recess)
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(Jury enters the courtroom)

1,

2

AFT ERN 0 0 N S E S S ION

3 THE COURT, All right. Mr. Davis,

• you may proceed.

5 BY MR. DAVIS'

6 Q. Mr. Duff, just before lunch break, you

7 indicated you had initially indicated to the

8 prosecutor's office that you didn't know

9 anything about this situation.

10

11

12

13

Q.

Qo

Right.

And in particular about the gun.

Right.

Now, you further indicated to me thQ~

1. you were in the prosecutor's office about four

15 hours.

16

17

A.

Q.

Right.

Did the prosecutor put any heat on you

18 in any fashion to make this .tatement, this

19 last statement you made?

l'

20

21

22

23

A. Ye 8.

Q. They did?

A. Yea.

MR. DAVIS. That'. all I have, your

Honor.

THE COURT. Mr. Tala.nit?
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1 REDIRECT EXAMINATION

2 BY MR. TALASNI~:

3 Q. Now, Mr. Duff, the first time that you

4 were interviewed on the day that the interview

5 process began, you did not disclose your

6 information about the gun/ right?

7

8

A.

Q.

NO.

Why didn't you volunteer --

9 MR. DAVIS: If he could answer yes

10 or no without shaking his head?

11 THE COORT: He said no.

12 BY MR. TALASNI~:

13 Q. Why didn't you volunteer the

14 information about that?

15

16 Q.

I don't believe in ratting on people.

You don't believe in ratting on

17 people?

18 That's right.

19 Q. You didn't want to get anybody in

20 trouble?

21

22

A.

Q.

R i gh t •

During the ti.e of the questioning

23 that occurred after that, did anybody threaten

•

24

25

you?

A. No •
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J
1

2

3

4

5

O.

A.

O.

A.

'J.

Did anybody assault you?

No.

Did anybody push you around?

NO.

Did anybody do anything that put you

6 in fear?

7

8

A.

O.

No.

After some additional conversation

9 with investigators, did you agree to give them

10 a truthful statement?

11

12

A.

O.

Yes.

And do you recall that this state~2nt

_ J 13 w~s given the very same day that you initially

14 denied knowing about the gun?

15

16

A.

O.

Yes.

And that truthful statement was on

17 tape even, wasn't it?

18

19

A.

O.

Yes.

Now, I'm going to ask you a series of

20 questions and answers and ask you wheth.r you

21 recall that these were the questions and

22 answers contained on that tap.d stat••• nt,

23 okay?

1•

24

25

A.

O.

Y•••

·OUESTION. Did ther. co •• a ti ••



R. Duff - Redirect
164

when Mr. Highlander brought a gun over to your

house?

"ANSWER: He brung a gun over my

house between three weeks to two weeks prior

to this.

two and a half, three weeks ago --

"ANSWER: Yeah, he wanted me to kGep

it because Michael, the guy he was staying

with, was kind of erratic and he might harm

him or harm himself, you know, so he didn't

want in hiB over hiB house."

A. Right.

Q. "QUESTION: Okay. Can you describe

the gun for us?

"ANSWER: It was like a six shot colt

or a revolver.-

A. Right.

Q. "QUISTION: All right.

"ANSWIR. Mediu. si.e,

barrel, I believe."

S.all, large?

six inch

Tell us aboutOkay.

So about two weeks ago,

Yes.-

"QUESTION:

"ANSWER:

Right.

"QUESTION:

A.

t.

that.

25
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A. Right.

Q. "QUESTION: Okay. Did you look in

the barrel to see what was in it?

"ANSWER: Yeah, I looked in the

barrel and it had hollow points in it and had

a few regular round ones."

Right.

Q. In that same statement, do you recall

the following question and answer.

"QUESTION: Okay. What did he ask

you to do when you brought it over?

"ANSWER: Be said he wanted me to

koep it for him and until he needed it."

A. Right.

Q. "QUESTION: Okay. And what did you

do at that point?

"ANSWER: Well, I gave the guy a beer

and told him to have a seat and, uh, ae and

Rick walked in the back. Be asked me -- he

didn't want to pick up the gun right now. He

wanted to pick it up later on that afternoon,

a~ter he paid us for work, you know."

A. Right.

Q. "QUBSTION: And had he previously

told you that he was going to pick the gun up
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,---,
_ J

1

2

that day?

"ANSWER: Yes, he told me that

3 earlier when I first seen him on the steps and
•

4 then he went upstairs and told me the sa~e

5 thing allover again.

6

7

A.

Q.

Right.

"QUESTION: All right. Now, did

8 there come a time -- did you have any other

9 phone conversations or anything else with Rick

10 Highlander that afternoon?

11 "ANSWER. No, I did not. I knev he

12 vas coming back."

13

14

A.

Q.

Right.

"QUESTION. All right. Because he

15 indicated--

16 "ANSWBR. Earlier that he would be

17 back by to pick up hi. piece.

18

19

"QUBSTION.

"ANSWBR.

Okay.

The gun."

Reaning the gun?

20

21

22

Q.

Right.

"QUBSTION:

"ANSWBR.

Reaning the gun?

y ••••

23 A. That'. correct.

24 Q. "QUBSTIOR. Did there co.e a ti.e

25 later that day that he did co.e by to pick up
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Q. And you weren't promised anything to

give that statement?

A. Right.

J. And all of that was contained in the

same statement that you gave the same day that

you were initially interviewed by the police?

questions.

RECROSS-EXAIlINATION

BY IlR. DAVIS,

Q. Somebody kept you there for four hours

to get you to make that statement?

A. I was there.

Q; You were there, weren't you?

came by.-

No further

Yes, it was dark when he

IlR. TALASNIII::

"ANSWER:

Nobody put any words in your mouth?

No.

No.

Nobody beat you?

No.

Nobody threatened you7

Yes.

No.

A.

Q.

Q.

A.

A.

the gun?

Q.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

H

25

J

•
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1

2

A.

o.
Yes.

You didn't want to be there, did you?

3 A. NO.

4 O. Did they allow you to contact anyb~dy

5 t~ get you out of there?

6 A. No.

7 O. You indicated to me that the

B prosecutor's office put heat on you. What do

9 you mean by that?

10

11

12

13

o.

O.

A lot of questions.

Ouestions?

Yes.

And did they keep pushing you for

14 answers?

15 A. Well, they kept asking the ssme thing

16 over and over.

17 O. You gave them the originsl statement.

IB They didn't stop with what you originally told

19 them?

20

21 O.

No.

They kept pushing for another

22 st".tement?

:'13

;24 O.

Y•••

Now, you've told us today that one

25 statement is true and one state.ent is false?
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J
1

2

3

A.

o.
A.

Alm08t.

What do you mean alm08t?

Well, one is exactly the truth and one

4 i8n't exactly the truth either.

I_ ...J

5

6

7

8

9

10

11

12

13

'}.

A.

o.
A.

o.
A.

o.
A.

o.

Which one i8 that?

The fir8t one.

What about the 8econd one?

That'8 comple,te.

Pardon?

In detail.

Detail?

Yea.

Now, when you initially were

14 que8tioned by the police, you told them the

15 fir8t 8tatement was true?

16

17

A.

o.
Yes.

And then you turned arbund and told

18 them the fir8t 8tatement i8 untrue.

19

20

A.

o.
I didn't 8ay that.

Didn't you -- well, i8 the first

21 8tatem~nt true?

22

23

24

25

A.

o.
A.

o.

Partially.

Partially true?

R i gh t.

Is it true when you said you knew
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nothing about this?1

2 A. That was a lie.

3 Q. Is it true when you said there was a

4 no gun?

Maybe you don't understand me.

5

6

7

8

9

10

11

12

13

A.

Q.

Q.

A.

Q.

Q.

That was a lie.

What was true?

The secona statement.

Pardon me?

The second statement.

What was the second statementf

He had a gun.

I want you to listen to me, Mr. Duff.

When you were

14 first questioned by the police, you told them

15 you knew nothing about a gun, is that true?

16

17

A.

Q.

Yes.

And you told them you didn't know

18 anything about Rick Highlander and thia gun?

19

20

A.

Q.

Did I say?

You aaid you didn't know anything

21 about the gun being in your houae, didn't you?

Highlander the gun?

22

23

24

25

A.

Q.

A.

I didn't aay that, did I.

Did you tell them that you gave Rick

Y.a.
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1

2

Q.

A.

The first time?

Ye 8.

•

3' Q. Do you recall Mr. Porchelli talking to

4 you on April 28th?

5

6

A.

Q.

Yes.

And do you know what I mean when I say

7 a pre-interview with regard to making a

8 statement?

9 A. They ask the questions first and then

10 after that --

11 Q. What the police do, they question you

12 first to fin1 out what you are going to say

13 and then after they find out what you are

14 going to say, then they make a final --

15

16

17

18

A.

Q.

A.

Q.

Statement.

-- statement, is that tru~'1

That's right.

During the course of this first

19 statement, they asked you had you ever seen

20 Mr. Highlander with a gun.

21 A. That previous that same day?

22 Q. That same day we were talking about.

23 Your answer was no?

24

25

A.

Q.

Right.

And they asked you if you knew
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A. No.

o. Before they took that Btatement down

on tape, they went through a long BerieB of

questions with you, questions and anBwers?

A. Right.

Q. And that firBt Bet of questionB and

anBwers that you gave them, they didn't BtOp

there, did they?

anything about the homicide and your anBwer

was no?

A. I didn't.

O. Okay. Then they kept questioning you

and then you made a second statement which, aB

Mr. Talasnik has indicated to you, iB a

Btatement that they took down upon tape, iB

that true?

o. And you're telling us today that that

first set of questions and answers was not

true.

A. Partially.

O. Well, let .e ask you one phrase. Did

you tell them you had never seen Rick

Highlander with a gun?

THE COURT. You are talking about

Ye s.A.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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r,
1

2

the beginning?

MR. DAVIS: The very first

3 statement.

4

5

A.

o.
Y·es.

You then later turn around and the

6 various questions that Mr. Talasnik read back

7 to you, the questions and answers which

8 indicated you did see him with a gun?

9

10

A.

o.
Yes.

Now you are telling us that your first

11 statement was untrue?

- --'

12

13

14

15

16

17

A.

o.

A.

o.
A.

o.

Part of it.

Just that o~e phra~eology.

Ye B.

Was untrue?

Yes.

So, in fact, when you gave that

18 initial statement, you were not being truthful

19 with the police is what you are telling us?

20

21

A.

o.
That's right.

Before you gave that state.ent, didn't

22 you indicate to them that you were going to

23 tell them the truth?

24

25

A.

o.
Y.e.

But you didn't tell the. the truth.
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1

2

3

4

5

A.

Q.

A.

Q.

A.

Q.

·The first time?

The first time.

That's right.

Is that true?

Yeah.

Now you want us to believe because you

7 are telling us that you are telling us the

8 truth today that it is the truth?

9

10

A.

Q.

Yes.

But you're capable of telling people

11 that you will tell the truth and not tell the

12 truth.

13

14

15

Q.

A.

Sounds like it, don't it?

Pardon me?

I guess it sounds like it, don't it.

I didn't understand.16

17

Q.

TBB CODRTI Be said I guess it

18 sounds like that, doesn't it.

19 Q. Not only does it sound like that,

20 that's the way it is, isn't it?

21 A. That'. the way it sounds to .e.
22

2

MR. DAVIS.

TBB CODRT.

Tbat'. all I bave.

Mr. Tala.nik.

24 RBDIRBCT BXAMINATION

25 BY MR. TALASNIKI
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1 Q. The statement I read to you from, the
J

2 one that was on tape, the questions and

3 answers that I read to you, that was the

4 truth?

5

6

A.

Q.

Ye s.

And is that the same truth you told us

7 here today?

8

9 Q.

Yes.

And the reason you didn't give it all

10 up front is why?

11 I don't like to rat on people.

12 MR. TALASNIJ(: No further questions.

13

14

15 else.

16

THE COURT:

MR. DAVIS:

THE COURT:

Mr. Davis?

No, I don't have nothing

You may step down, Mr.

17

18

Duff. Thank you very much for coming.

(Witness excused)

19

20 McCabe.

MR. TALASNIJ(: The State calls Terri

21 THERESA McCABE, having been dUly sworn, was

22 examined and testified as follows.

23 DIRECT EXAMINATION

24 BY MR. TALASNIIl,

•

25 Q • Where do you live, Ms. McCabe?
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Gloria Simonelli?

Simonelli?

every week.

Seven years.

We were very close

Row long have you lived in the Ventnor

I'm a VIP representativ~ at Trop

Row long have you known Gloria

Yes.

Row well did you come to know ber?

While working at Trop World, did you

We made sure we had the same days off

What about your days off?

What kind of work do you do?

Would you see each other after work?

Yes.

Very well.

27 South Little Rock in Ventnor.

Three years.

Yes.

A.

A.

A.

A.

A.

area?

World.

o.

A.

come to know a young lady by the name of

friends.

o.

o.

o.

o.

o. And would you do things together

socially?

o.

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

r.., 24
---.J

25
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relationship?

been that you first found out about it?

involvement with a man by the name of Rick

Highlander?

friendship with Gloria during the tt~e that

Gloria and Rick were dating?

At the beginning, yes.

What do you mean at the beginning?

At the beginning of the relationship,

Row did you become aware of that

Did you have .o.e proble•• with Rick?

Personally? No. No.

Yes.

She told me about it.

And do you recall when that might have

Did you become aware of Gloria's

we were still friendly, but as the

relationship grew, she wasn't allowed to stay

in contact with me.

A.

A. At the end of th e summer.

Q. Of what year?

A. Of las~ year, , 88 •

O. Maybe '87?

A. I mean • 87 •

O. Okay. Now, did you continue to have a

A.

A.

o.

o.

o.

o.

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

~ 24

25

,
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o. All right. But you felt there was

some interference?

A. Gloria told me that she wasn't allowed

to hang around with me.

MR. DAVIS'

Honor.

THE COURT

sustained.

BY MR. TALASNII(,

I object to this, your

Objection will be

o. Now, did you learn at some point that

Gloria and Rick moved in together?

A.

o.

o.

o.
in?

A.

o•

Ye s.

And where were they living together?

On Monroe Avenue in Margate.

Whose place was that?

It was Gloria's condo.

Had she lived there before Rick moved

Yes.

And did .he continue to live there

• fter Rick moved out?

A. Y.a.

:'\'••

O. Now, during March of 1'88, did you

become aware of .n •••• ult incident th.t

involved Glori •• nd Rick?
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J

1

2 o.
A.

Ye s.

QOw did yo~ become aware of this?

From Jean Bruni, who was Gloria's

4 supervisor at work.

5 o. Was Jean also a social friend of

6 yours?

7

8

9

10

A.

o.
A.

o.

Yes.

Was she a social friend of Gloria's?

Yes.

When was the first time you saw or

11 spoke with Gloria after that incident?

12 I A. A week later.

13 o. And when you saw her a week later, how

14 did she seem?

15 A. Very upset. Very upset and she was

16 bruised and her eyes were she ha~ like red

17 dots in her eyes from broken blood vessels and

18 her finger was broken, splint on it.

19 o. Did you continue to maintain a socisl

20 relationship with Gloria during the week. that

21. followed?

22

23

25

A.

o.
A.

o.

Ye 8.

Are you a good friend of Gloria'.?

Ye 8.

Was there ever a time during tho.e
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A. Ye s.

w~eks when you discussed with Gloria any

criminal charges that had arisen?

A. Ves, the answer is yes.

O. All right, thank you.

Do you know a place known in Margate

as the Greenhouse?

o. Bave you ever been there before?

A. Gloria and I went there often.

O. Now, you've been there by your •• lf

before?

Ves.

Ye ••

Bave you ever b•• n th.r. with Gloria?

Ve., many ti ••••

would that hav. b•• n includin9 the

Terri, just answer the question,

I can't

A.

A.

O.

A.

o.

o. What kinds of discussions did you have

with her regarding her intentions?

A. Gloria told me that she was going to

go all the way and press charges on Rick and

that when she went to the police to press the

charges, she found out he had a prior

record

o.
okay?

1

2

3

4

5

6

7

8

9

10

11

12

13
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24
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13tter part of 1987 and early 1988?1

2 A. Yes. •

o. I want you to now focus on the day of

4 April 25, 1988. DO you remember whether you

5 were working that day?

6

7

A.

o.

NO, I was off.

That was a Monday. Was that a regular

8 day off?

9 A. Yes, we both had off Sunday and

10 Monday.

11

12

13

o.
A.

o.

By we both, who are you referring to?

Gloria and I.

Did you see Gloria on the 25th of

14 April?

15 A. Yes.

16 O. Where did you see Gloria?

17 A. We met for lunch at Cousin'a Country

18 Inn over in Bargaintown.

19 O. Was anybody elae there that you knew?

20 A. Yea.

21 O. Who might that have been?

22 A. Jeff Henderson, ,Jean Bruni and Cathy

2! Bonky, Sue Donato and Jerri, a aecratary fro.

24

25

work.

O. What went on at Couain'a?
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We celebrated our -- their secretary's

I think it was secretary's day that week

3 and we all took her out for lunch.

4

5

Q. Bow long did you re~ain at Cousin's?

For at least an hour and a half to

6 tw o.

7

8

9

Q.

Q.

Was Gloria there with you?

Yes.

Bad she co~e with so~ebody or alone?

10 A. No. She drove herself.

11

12

13

Q.

A.

Q.

Do you know what kind of car she had?

A black Toyota, I believe a Toyota.

At some point in the afternoon, was a

14 decision made to go someplace else?

15 A. Yes. We decided to go to the

16 Greenhouse.

17 Q. And is this the same Greenhouse you

18 have told us you and she had been to before?

19 A. Yes.

20 Q. Was Gloria going to go with you or was

21 she going to get there on her own?

22

23

A.

Q.

She was going to go there on her own.

What time did you get to the

24 Greenhouse?

25 A. About fiQe o'clock.
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1 o. •
And do you know about what time Gloria

2 got there?

3 A. She got there about 30 minutes later,

4 I believe.

5

6

o.
A.

Are you sure on the times?

Not positive.

7 o. Okay. Was it still light out when you

8 got there?

9

10

A.

o.
Yes.

Was it still light out when Gloria got

11 there?

12

13

A.

o.
Yes.

Do you know how Gloria got to the

14 Greenhouse?

15

16

A.

o.
She drove her car.

Now, what went on in the Gre~nhouse?

17 What went on in the Greenhouae? I vaa

18 drinking and we were juat talking and ve had

19 called a few of our frienda to come and meet

20 us over there to, you know, apend the day vith

21 ua.

22

23

o. How waa Gloria?

She aeemed for the firat time in a

24 long while to be a little relaxed and more

25 comfortable than ghe had been for a vhile.
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2 additional friends to come over?
,
'_ J

1 Q- Was she involved in this calling of

3 A. Yes. She was very happy and she felt

4 like having all her friends around her that

5 day.

6

7

8

Q.

A.

Q.

Was Gloria drinking?

No.

Bow long did you stay at the

9 Greenhouse?

10

11

A.

Q.

Until about nine o'clock, I believe.

Now, do you remember what Gloria was

12 wearing that day?

13

14

15

A.

Q.

Yes.

Can you describe it for us?

She had on a white cotton sweater with

16 a pair of pre-washed paper bag type jeans,

17 which are the kind that fold over at the

18 waist.

19

20

21

Q.

Q.

Anything else?

No, not that --

DO you recall if she had a jacket with

22 her?

23

24

A.

Q.

No.

Now, do you know a fellow by the na.e

25 of Patrick SUllivan?
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1

2

3

4

A.

o.
A.

o.

Yes.

_HOW do you know Patrick Sullivan?

He used to work at Tropicana.

Did you see Patrick Sullivan at the

I

!
., I

5 Greenhouse that night?

6

7

8

9

A.

o.
A.

o.

Ye s.

Had Patrick Sullivan come with Gloria?

No.

He came at some other time?

10 A. Right. Maybe about an hour before we

11 left I think he showed up.

12 o. Now, you say you knew Patrick

13 Sullivan. Do you know whether Gloria knew

14 Patrick Sullivan?

15 Casually. They weren't friends. They

16 were more of an acquaintance type. She knew

17 his brother who had been a director of

18 marketing over at the Tropicana. It was that

19 type of thing. They weren't really friends.

20 He was her neighbor, he lived around the

21 corner.

22 o. Now, was Patrick Sullivan by hi.self

23 or did he have a companion?

24 A. I don't know. I think he might have

25 been with a friena. 1'. not really sure.
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-,
_ J

1

2

o.
and

A.

•

the

Was he asked to join you and Gloria·

rest of the people there?

Yes, he was, through Jeff Henderson,,

4 who was there, who is a friend of his.

5 o. How long did you stay at the

6 Greenhouse?

7 A. Until about nine o·clock. Prom 5.00

8 till around 9.00.

9 o. When you determined to leave the

10 Greenhouse, was Gloria still there?

11

12

13

14

A.

o.

A.

o.

Yes.

Was Pat Sullivan still there?

Yes.

Did you have any kind of a

15 conversation with Gloria before you left?

16 A. I just told her to take it easy and

17 that I loved her and I would talk to her

18 later.

19

20

21

o.
A.

o.

Did you talk to her later?

No.

What va. the next thing that you

22 rempmber happening?

23 A. The next thing I remember happening,

24 we vent hOlle, back to my houee, my boyfriend

25 and I, and later that evening Jean Bruni
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1 called and my boyfriend anBwered the phone and

2 he told me to get dresBed, hurry up, Gloria

3 had been killed.

4

5

Q.

A.

Did you then go to the police station?

YeB, we did.

6, Q. Were you interviewed there?

7 A. No. I don't believe BO -- wait. They

8 took our names and everything becauBe we had

9 been with Gloria that night. They did take

10 our names, addreBseB and phone numberB.

11 MR. TALASNIJC: Nothing further.

12 CROSS-EXAMINATION.
13 BY MR. DAVIS.

14 Q. MiBB McCabe, you indicated you went to

15 CouBin's with MB. Simonelli?

16

17

18

19

20

Q.

Q.

Yes.

WaB that a pre-planned luncheon?

Yea.

Who knew about it?

JUBt the girls that worked in the gift

21 shop, supervisor, lIys.lf, lIy roo ••ate knew I

22 waB g0ing there.

23 Q. And when you left Couein's to go to

24 the Greenhouse, prior to going to Couein's,

25 did you know you would end up in the
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Greenhouse that night?
_ J

1

2

3 Q.

No.

Was that a spontaneous agreement

4 between the group at Cousin's?

5 A. We had decided to go to the Greenhouse

6 while we were at Cousin's, yes.

7 Q. Ms. Simonelli was in that group the

8 entire time?

9

10

A.

Q.

Yes.

At Cousin's and then over to the

11 Greenhouse?

12

13

A.

Q.

Correct.

Now, did she have a companion with her

14 when she went to Cousin's, a male companiOn?

15

16 Q.

No.

When she went to the Greenhouse, did

17 she have a male companion?

18

19

A.

Q.

No.

When you got to the Greenhouse,

20 approximately how many people would you say

would be in your group?

Jeff Benderson, Jeannie Bruni, Cathy

21

22

23

24

Q.

Five.

Just five? Who were the five?

25 and myself and Cleria.
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1 O. Did somebody else come to that group

2 or join that group later?

3 A. Yes.

4 O. Who?

5 A. Patrick Sullivan.

6 O. Anyone else?

7

8

A.

O.

No, not to my knowledge.

Eventually this group started to

9 leave?

10

11

A.

O.

Correct.

And when you left, who did you leave

12 in the Greenhouse?

13 Who did I leave in the Greenhouse?

14 O. Yes. In that group. I'm talking

15 about that group you just indicated.

16

17 O.

Gloria Simonelli and Patrick Sullivan.
•

So when you left, you left Gloria

18 Simonelli in the Greenhouae with Patrick

19 Sullivan?

20 A. Correct.

21

22 Honor.

23 THE COURT,

That's all I have, your

Mr. Talasnik.

24 MR. TALASNIll. Nothing further,

25 thank you, your Honor.
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1 THE COURT, You may step down, Ms.
_ oJ

2 McCabe, thank you very much

(Witness excused)

4 MR. TALASNIJ:, The State calls

5 Patrick Sullivan.

6 PATRICJ: SULLIVAN, having been duly sworn, was

7 examined and testified as follows,

8

9 afternoon.

THE COURT, Mr. Sullivan, good

10 Please be good enough to either keep

11 your voice up or sit forward and use the mike

12

13

so we can all hear you.

Mr. Talasnik?

Thank you.

14 DIRECT EXAMINATION

15 BY MR. TALASNIJ:,

16 Q. Mr. Sullivan, what kind of work do you

17 do?

18 A. I'm a dealer.

19 Q. Do you work with a casino in Atlantic

20 Ci'!:y now?

21 A. Yes.

22 Q. Which casino?

23 A. Bally.

24 Q. Mr. SUllivan, back in the spring of

25 1988, where Were you living?
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J

1

2 o.
Margate, New Jersey.

~id you kpow a young lady by the name

3 of Gloria Simonelli back then?

4

5

6

A.

o.
A.

Ye s.

How did you know Gloria Simonelli?

From my previous employment at the

7 Tropicana Botel.

8 o. Bow long have you known of Ms.

9 Simonelli?

10 A. Since approximately late 1982 or early

11 '83.

--~

12

13

14

o.

o.

Did the two of you ever -date?

No, no.

Do you know where she lived at that

15 time in relation to where you yourself lived?

16 A. Yes.

17 O. Was it close?

18 A. Yes.

19 O. Do you know a place in Margate known

20 as the Greenhouse?

21 A. Yes.

22 O. What kind of place is it?

23 A. It's a restaurant and lounge.

~
L .J

24

25

O.

A.

Bave you ever been there before?

Yea.
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occasion?

that Gloria?

you see Gloria?

got to the Greenhouse?

Were you at

No.

Y•••

Have you been there on more than one

When you went into the Greenhou •• , did

Approximately 7:15 to 7:30.

In the evening?

Friend of mine and myself had been

Yes.

Ye 8.

Was it still light out or dark?

It was light out.

How did you get to the Greenhouse that

Yes.

That friend you are referring to, va.

I want to direct your attention to a

DO you remember about what time you

A.

A.

A.

evening?

A.

Monday evening, April 25, 1988.

the Greenhouse that night?

A.

playing golf and we went there after we

finished our golf.

o.

o.

o.

o.

o.

o.

o.

o.

r--- 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 Q.
.

Row long had it been since you had

193

2 seen Gloria?

3

4

5

7

A.

Q.

A.

Q.

A.

Two years, two-and-a-half years maybe.

Did you go up and talk to her?

Yes.

What did you talk about?

What we've been doing with our lives

8 since we last seen each other.

9

10

Q.

A.

Can you describe what she looked like?

She's about 5' 8", long dark hair,

11 curly, had a white sweater kind of shirt and

12 dress jeans on.

Q. Okay. Anything else you remember

14 about her physical condition?

15

16 finger.

She had a splinter or cast on her

17

18

19

Q.

Q.

Did you ask her about that?

Ye8.

Was there some discussion about how

20 that got there?

21

22

A.

Q.

Ye B.

Was Gloria alon~ or was she with

23 others when you first saw her there that

24 evening?

25 A. She was with others.
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r-j
_ J

1

2

3

4

A.

o.
A.

DO you know any of those others?

Ye 8.

Who do you know them to be?

Jeff Henderson, Jean Bruni, Terry -- I

5 don't know her last name -- a guy named Dan.

6 Didn't know his last name, but knew them by

7 their first name. And they knew me by my

8 first name.

9 O. All right.

10 A. That's all.

11 o. As the evening progressed, did some

12 members of the group leave?

13

14

15

16

17

18

o.
A.

o.
A.

o.

Ye s.

DO you recall who left?

Everybody left.

Everybody but who?

Myself and Gloria.

DO you know about what time it was

19 when everybody had left and just you and

20 GlOria were left together at the Greenhouse?

21

22

A.

o.
About 8.30.

Did the two of you continue to stay at

23 the Greenhouse for some period of ti.e?

[J 24

25

A.

o.
Yes.

What were you doing?
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1

2

A.

o.

•Talking.

At some point, did the two of you

3 determine to leave?

4

5 o.
Yes.

Do you know about what time it was

6

7 I,
I
I

8 I

9 I
I

10 I
I

11

when you determined to leave the Greenhouse?

About 9:15, 9:20.

O. Was there any discussion about how you

were going to get home or how she was going to

get home?

Well, my friend who drove me there had

12 left and she offered to ride me home.

13 O. And where did she live in relation to

14 you?

15 A. Less than two blocks away.

16 O. Did the two of you then get up to

17 leave the bar?

18 A. Yes.

19 O. Do you recall what exit you used to

20 leave the bar?

21

22

A.

O.

The rear exit.

Now, can you describe for ua that raar

23 exit that the two of you used in leaving tha

24 bar at about 9.15, 9.20?

.;l.'

25 A• It'. at tha far end of tha bar.
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- "

1

2

The~e's an exit that brings you out to the

rear of the building, the parking area of the
o

3 building.

4 Q. Was there an indication by Gloria that

5 it was in that rear lot that her car was

6 parked?

7

8

A.

Q.

Ye s.

Did the two of you walk through th~

9 rear door together?

10 A. Yes.

11 Q. Can you describe for us the kind of

12 lighting that existed as you walked out the

13 door and then as you would get into the

14 parking lot?

15 A. The Greenhouse has an outside deck on

16 the second floor which extends over that exit,

17 s~ that when you first leave the building it's

18 a dark area because you're under this deck.

19 And for say eight, 10 feet it's kind of dark

20 under there. And then you -- when you

21 continue, you are out from underneath.the

22 deck. And you are in the bright lights of the

23 parking area.

r-,
~

24 Q. You have described the bright light.

25 of the parking are&. Can you be a little .ore
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O. And is that the one that's by the pay

phone there?

O. Is the deck that you walk under alao

depicted?

descriptive? Like how bright?

A. Like daylight.

O. Mr. Sullivan, I am going to show you a

photogra~h that has been marked as 5-17 for

identification. I would like you to look at

the photograph and tell me if you recognize

what is depicted there.

O. What do you recognize as being

depicted there?

A. The back exit of the Greenhouse

bUilding.

O. Is the exit that you've described that

brings y~u out under the deck shown on that

photograph?

Ye s.

And the open area of the parking lot?

Yee.

And is it when you get to the open

Yes.

Ye ...

Yes.

O.

A.

O.

A.

A.

A.

1

2

3 I

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

J



P. Sullivan - Direct
198

1 area ot the parking lot that you described rt

2 as bright as daylight?

3 A. Yes.

4 o. Thank you. Did you and Gloria walk

5 out of the parking lot together?

6 A. Yes.

7 O. Were you side by side?

8 A. Yes.

9 O. Row close were you to Gloria as the

10 two of you emerged into the lit portion of the

11 parking lot from under the deck?

12

13

A.

O.

Six inches.

I want you to tell the jury what

14 happened as the two of you emerged into the

15 lit portion of the parking lot side by aide

16 with Gloria.

17 A. As we got into the lit portion, a .an

18 appeared from behind the back of Gloria'. car,

19 aimed and fired a gun at us.

20 O. Were you able to aee the man ••arga

21 from the back end of Gloria'a car?

22

23

24

25

A.

O.

hand?

A.

Yes.

Were you able to aee tha gun in hia

Ye ••
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CAr.

A. Y.ah.

Q. I want you to tell us, as best you can

remember, exactly what that gunman did as you

saw him emerge from the back end of Gloria's

Q. I have a photograph that has been

marked as S-22 for identification. I would

like you to look at it and first tell us

whether you recognize what is depicted in the

photograph?

Yes.

Ye s.

Started shooting.

Where was the gun when you first saw

A.

A.

Q. What do you recognize as being

depicted there?

A. Gloria's car.

Q. Is it from the back end of that car

that you saw the gunman emerge?

Q.

it?

A. In his hand.

Q. And where was his hand when you first

saw it and the gun?

A. Approxi.ately chest level.

Q. Chest level?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

J
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straight-armed po~ition?

~,

_...J

1

2

3

4

o.

A.

o.

Was it in a bent position or a

Straight armed.

And was the gun being held by the

5 tight hand?

6

7

A.

o.

Yes.

Was it pointed in the direction of you

8 and Gloria?

9

10

11

12

13·

14

A.

o.

o.

o.

Ye B.

Did you hear the gun go off?

Yes.

Did you see anything?

I saw the gun go off.

What do you mean you saw the gun go

15 off?

16 I saw a gun emit a small fla~e

17 whatever, whatever a gun does.

18 o. At the time that you saw the man, the

19 arm, the gun and heard the gun go off, how far

20 was that man from you and Gloria?

21

22 o.
About 10 or 12 feet.

Mr. Sullivan, I'. going to start back

23 here and I want you to stop me when I get a.

C l
1--1

24 close to you a. the gunman was with the gun

25 pointed at you and Gloria.
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1

2

A. About there.

THE COURT.

That's good.

Hold up a second.

3 I make it seven tiles, approximately

4 two feet each, about 14 feet.

5

6 Honor.

MR. DAVIS. That's correct, your

7 BY MR. TALASNIK.

8 Q. From that distance, could you see the

9 man who shot at you?

10

11

A.

Q.

Yes.

Were you able to give his description

12 to the police later that night?

13

14

A.

Q.

Ye B.

After the first shot was fired, what

15 did you do?

16

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

Q.

shots?

A.

Went down, hit the ground.

Face forward or back?

Face forward.

Could you tell what Gloria did?

No.

Was there any more shooting?

Two more shots.

Do you recall specifically two more

Yea.
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1 o. What were you doing while these other

2 two shots were being fired?

3

4

5

6

7

A.

o.

o.
A.

Laying down.

Face down?

Face down.

After the third shot, what did you do?

After the third shot, I heard

8 footsteps and looked up and saw him running

9 away.

10 O. Are you able to describe the man who

11 shot at you and the man who you saw running

12 away?

13

14

15

A.

O.

A.

Yes.

Can you describe him for us now?

White, approximately 5'10·, m.dium

16 bUild, light featured, had a paint.r'a cap on

17 and light colored clothing.

18 O. Could you t.ll in which direction h.

19 fled?

20

21

22

A.

O.

A.

Yea.

wh.r.?

a. fled toward. the Longport .ide of

23 the Gr.enhou.e. I don't know which direction

24

25

that 1 ••

O.

South, I gu ••••

At or about the ti.e of this flight,
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die you hear any cars?

O. What did you do with Gloria?

A. I took off my coat and put my coat

underneath her head and tried to talk to her,

but there was no response.

•

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

O.

flee?

A.

o.
A.

o.

o.
A.

O.

A.

O.

woman?

O.

O.

A.

O.

No.

What did you do after you s~w the man

I went to help Gloria.

Tell the jury what you found.

I found her to be shot.

Describe her condition.

Bullet wounds in the chest area.

Was Gloria able to speak?

NO.

Did others come out from the bar?

One person came out from the bar.

Do you recall if it was a .an or

It vas a wo.an.

Did the polic. th.n co.e?

Yea.

Do you know hov long it took?

Two or thr ••• inut.s.

During this ti •• , you're supporting
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1

2

3

4

5

6

7

8

9

Gloria?

A.

o.

o.
A.

o.
A.

o.

Yes.

And talking to her?

Yes.

But she's not able to respond?

No.

Did you move Gloria?

NO.

So she was still there being Bupported

·1

10 by you when the police arrived?

11

12

13

14

15

16

17

A.

o.

o.

o.
A.

Yes.

IS the ahooter in the courtroom?

Yes.

Can you identify him?

YeB.

Would you point him out?

Sitting in the white Bhirt with the

18 dark tie at the other table.

19 MR. TALASNII, No further questions.

20 THE COURT, The record vill reflect

21 that the witneBB vaB looking at the defendant.

22 You may croBs-exaaine.

23 CROSS-EXAMINATION

24 BY MR. DAVIS,

25 o. Mr. Sullivan, you indicated you had
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came out the door first?

out, you were under a porch or outside porch

been in the Greenhouse for a few hours with

Gloria.

you caught up and started walking abreast of

Gloria?

Now. even

AS you initially came out, who

Is that true?

Yes.

Okay.

Gloria came out the door first.

And I assume you ca.e out behind her?

Yes.

And I would assume within a few steps

Yes.

And you indicated that as you walked

Ye s.

And there came a time for you to exit

I don't know what the question is.

There came a time when you and Gloria

A.

A.

A.

Q.

though it may have bee~ slightly darkened

under the porch area as you exited, did you

have a clear view of the parking lot from the

back door?

o.

o.

A.

O.

left?

A.

and it was rathar dark under there.

A.

or leave.

o.

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

=J 24

25
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A. Yes.

o. And you were walking in the direction

of her automobile?

Q. You indicated 14 foot. You were clos.

enough to hear him if he said so •• thing?

A. Absolutely.

Now, at the moment that you

initially saw Mr. Highlander, did you hear hi.

emit any words?

No.

No.

Did you hear him say anything to

No.

Yes.

A.

A.

A.

A.

o.
Gloria?

o. As you made these first two or three

steps, did you see anything in the parking

lot?

o. Okay. And as you entered the lit area

of the parking lot, which you indicated was

like broad daylight, when did you first notice

Mr •.Highlander?

A. As soon as we w-.re in the light.

O. As soon as you were in the light.

Okay.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1

2

3

Q.

A.

Q.

.
You have no hearing problem?

Absolutely not.

And at that point I think you

207

4 indicated to Mr. Talasnik that you were going

5 maybe abreast maybe six inches apart?

6

11

12

13

14

A. Correct.

Q. Now, was there anything said to you,

Mr. Sullivan?

A. No.

Q. By Mr. Highlander that is.

A. No.

Q. Did you near Gloria say anything?

A. No.

Q. And were you close enough to Gloria to

IS hear her if she had spoken?

16

17

A.

Q.

Ye B.

Now, at that point you say he raised

18 his gun?

19

20

21

22

A.

Q.

A.

Q.

Yes.

And he fired?

Ye s.

Now, was he directing that weapon at

23 Gloria?

24

25

A.

at.

I don't know who he was directing it

ae was directing it at both of us.

. .
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2 points a gun, was he waving it or was it

r- I
_ J

1 o. Let me put it this way. When a man

3 pointed in one direction?

4

5 o.

Pointed in one direction.

And you indicated that at the moment

6 that you saw him pointing that gun with his

7 hand and you indicated you saw fire or

8 whatever a pistol emits when it is fired, .you

9 saw that?

10 A. Yes.

11 O. Okay?

12 A. Yes.

13 Q. And when you ssw that fire --

14 A. Yes?

15 Q. -- is that when Gloria was struck?

16

17

A.

Q.

I believe so, yes.

And obviously the gun was pointed at

18 Gloria when he pulled the trigger?

19

20 Q.

Yes.

Because she was the one that wa.

21 str uck.

22

23

A.

Q.

Y.a.

Okay. And at that point you

24 indicated, Mr. SUllivan, that you went to the

25 ground.
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2 Q. And what happened after that you hav.~

3 no knowledge in terms of the gunshots?

4 A. . Other than the fact that two more

J
1 A. Ye s.

5 gunshots were fired, you know. I have full

6 recollection of two more shots being fired.

7 Q. Maybe it wasn't a very good question.

A. No. I just know they were fired.

Q. Were you hit?

A. No.

MR. DAVIS' T!'at's all.

THE COURT, Mr. Talasnik?

Nothing further.MR. TALASNII,

8 You don't have any knowledge of in which

9 direction these gunshots were fired?

10

11

12

_ -' 13

14

15

16 THE COURT, You may step do~a, Mr.

17 SUllivan, thank you very much.

(Witness excused)18

19 THE COURT, Ladies and gentle.en, we

20 will take a brief recess at this point.

21 (Whereupon, the jury leavea the

22 courtrooa)

(Brief recess)

23

24

25

THE COURT,

THE COURT,

rive .inutas.

Who is next, IIr.
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boardwalk.

location in Margate known as the Greenhouse

Bar and Restaurant?

The State calls Russell Hendricks.

RUSSELL D. HENDRICIl:S, having been duly sworn,

was examined and testified as follows:

DIRECT EX"'MIN"'TION.

BY MR. T"'L"'SNIIl::

.... Ye 8, I am.

O. Have you ever been there before?

.... Yea.

• How frequently do you go there?

.... Twice a week.

O. I want to refer you .pecifically to a

Russell Hendricks.

T han kyo u, "y 0 u r

Mr. Talasnik?

MR. T... L ... SNII(:

MR. T"'L"'SNIIl::

THE COURT:

(Jury ent~rs the courtroom)

Mr. Hendricks, are you familiar with a

Where do you live, Mr. Hendricks?

Ocean Cit}· •

What kind of work do you do?

I have my own business on the

Bonor.

Tala ...;ik?

o.

o.

o.
....

....

1

2
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Yeah, I did.

Monday evening, the 25th of April, 1988. Do

you recall being at the Greenhouse that

evening?

Q. would you tell U8 what you remeaber

about that?

A. I remember a girl going into the

bathroom, coming back out to where 8he was

sitting and leaving with a man.

O. Do you know what door they left by?

o. Do you remember about what time you

arrived?

A. Between 9:00 and 10:00.

O. Was it a bUsy night there?

A. Not really, no.

O. What was your purpose in going there?

A. Just to go get something to eat and

have a couple of drinks.

O. nid you notice people at the bar and

at the tables?

A. Yes, I did.

O. Did there come a time when you noticed

a man and woman leaving the bar sometime after

9: OO?

Yes, I do.A.

1
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1 A. The door -- I would say it's the back

2 door on the beach side.

3 Q. Okay. And when you go through that

4 back door towards the beach side, where are

5 you in relation to the parking lot?

6 You walk out, take a left and the

7 parking lot is right there.

8 Q. After those people left, tell us what

9 you heard.

10 After they left, I heard something

11 it was a noise, three pops. I said to the

12 person to me, I ~aid to me it sounds like the

13 kids working in my kitchen banging plastic

14 bags, like a popping sound. Then I heard a

15 person screaming in the kitchen, they shot

16

17

18

her.

Q.

A.

That was all I heard.

In response to that, what did you do?

I got up a few minutes later and

19 looked out and went out the door with the

20 bartender.

21

22

23

~ l 24
..-J

25

Q. What did you see?

A. I saw a girl laying unconscious on the

ground.

Q. Was there a fellow with her?

A. Ye s, there we ••
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2 arrive?
J

1

3

Q.

A.

How soon after that did the police

They may have been there right at that

4 time.

5 Q. So that would have been moments after

6 the three pops?

7

8

A.

Q.

Yeah. Maybe five minutes maximum.

As best you can remember, there were

9 three of them?

10

11

A. Yes.

MH. TALASNIJ(: Thank you, no further

12 que-stions.

13

14

15

THE COURT:

MR. DAVIS:

THE COURT:

Cross-examine?

NO cross-examination.

You may step down.

16 Thank you, Mr. Hendricks.

17 (Witness excused)

18

19 Martin.

MR. TALASNIJ(: The State calls Tania

20 TANIA LYNN MARTIN, having been duly sworn, waa

21 examined and testified as follows.

22 THE COURT. Ms. Martin, please be

23 good enough to lit forward and use the mike ao

24 we can all hear you.

25 DIREC! EXAMINATION
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1 BY MR. TALASNIP;:

- " 2

3

4

5

6

7

Q.

A.

Q.

A.

Q.

MS. Martin, where do you live?

Brigantine.

Bow long have you lived in that area?

Since November of '87.

What kind of work do you do?

Right now I'm in an accounting

8 department.

9 Q. I want you to think back to the spring

10 of 1988. Where were you working back then?

11 A. At Ventura's Greenhouse.

12 Q. Where is t~at?

13 A. It's in Margate.

14 Q. Bow long did you work at Ventura's

15 Greenhouse?

17 . six months.

16

18

A.

Q.

I probably worked there about fi~e or

And would those five or six months

•

19 included the month of April 1988?

20

21

A.

Q.

Yes, 81r.

What kind of job did you have at the

22 Greenhouse back in April of 1988?

- l
.-J

23

24

A.

Q •

I was a waitress.

What sorts of things did you do when

25 there weren't tables to wait on?



T. Martin - Direct
215

1 A. I do side work like cleaning up and

2 making popcorn or pizza boxes for the next

3 shift or the day time shift.

4 Q. Could you describe for us how the

5 Greenhouse is laid out with respect to any

6 attached parking garage or parking lot?

7 A. They've got parking on the side, like

8 if you're coming up to the -- from the big

9 street, Atlantic or Pacific I'm not sure of

10 the name of the street, the one that runs

11 right in front of it and then they've got

12 parking there an~ parking in the back and the

13 pizza business is located in the back, right

14 off the back parking lot.

15 Q. When you say they've got a parking

16 lot, in the back parking lot, would th .. t be

17 closer to the beach than the restaurant

18 itself?

19

20 Q.

Yes, slr.

So it is between the beach and the

~l back door to the restaurant?

22

23

A.

Q.

Yes, 81r.

DO you remember working there on the

~J 24 evening of Monday, April 25, 1988?

25 A. Y.a, 81r.
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Who is that?

Louie Ventura.

Be's the owner?

Buh-huh.

What time did you get there that

the next bus.

Q. SO Bometime before ~ight o'clock that

night you got to the Greenhouse?

A. Just before 8:00.

Q. When you got there at just before

eight o'clock, was it already dark?

A. I don't believe so. I don't really

think BO. I don't think BO.

Q. This parking lot that you told u.

about that is kind of in the back between the

back door and toward. the beach, are there

lights there?

Q.

night?

A. It was .b~fore eight o'clock, probably

like 45 minutes late because I had to ride on

A.

Q. Do you remember about what time you

got to work?

A. Well, I usually get there like 7

o'clock, but I know I was late that day

because Louie got mad at me.

Q.

Q.

1

2

3

4

5

6

7

8

9

10

11
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- --,

--,

•
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making pizza bOX2S?

anywhere near a door?

Where I would sit, it's right next to

Well, they have a big long table right

The only thing separating it would

•

From where you would sit near that

Is the location where you would sit

I don't know for sure.

Well, make pizza boxes.

Whereabouts do you stand when you're

Well, when you would leave work at the

be the cash register and the bar.

by the pizza -- the pizza kitchen has a place

to stick them out there by the cash register

and they have a long table, the longe~c table

there sits like six people, and I would sit

there and make the boxes.

o.

A.

the door.

A. Oh, yeah.

O. Was it a busy night at the Greenhouse?

A. No. It was real slow.

O. And when it's real slow on a night

like that, what would you do?

A.

door and by the cash register, are you able to

end of your shift and go into the parking lot,

are you able to find a car?

o.

o.

o.
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16 ,
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=J 24

25
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O. And do you even appear in that

picture?

see out into the parking lot?

A. You can see out ~he windows there, but

I was standing up part of the time because I

got tired of making the boxes.

O. I've got a couple of pictures here

that I want you to look at. They' have been

marked as S-19 and S-20 for identification.

First I want you to look at S-19 and

tell me if you recognize what is depicted in

that photograph.

A. Yeah. That's me.

O. What is it that's generally shown in

the photograph?

A. The door, the parking lot and where I

was the bar I was just talking about, the

cash register.

O. From where this picture is taken, can

you see from the parking lot through the door

that you've described to where you were

standing?

1

2

3

4

5

6

7

8

9

10

11

12 I

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

O.

Yea, air.

Y.a, elr.

Is that approximately where you were
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That night there wa. -- I hedn't made

slightly different angle?

different angle.

open doorway there?

Did you have occesion to

Just a little bit of a

And, again, is that you we see in that

Yes, sir.

You got to work about quarter ~o 8.00.

DO you recognize what is in that

Yeah.

Yes, sir.

Is it essentially the same but a

Yes, sir._

I want to show you another picture

I want you to think forward that same evening,

Monday night the 25th of April, to sometime

around nine o'clock.

A.

A.

A.

any tips at all about the ti.e I left that

night because Monday nights are the sloweat

nights they have, ao there was maybe like one

things.

picture?

that has been marked as 5-20 for

identification and ask you the same sorts of

219

standing when all this other stuff happened?

o.

be standing by that open doorway when

something happened?

o.

o.

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17
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20

21

22

23

~J 24

25

.'
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1 or t~o people came in and sat at the tables.

2

3

Most of the people sat around the bar and

·talked, you know, to Gail, the. bartender. If

4 I had any customers that night, it was very

5 few.

6

7

o.
A.

Okay.

So I just did all my side work and

8 looked out the door.

9 o. Did that side work include standing by

10 the open doorway near the cash register you've

11 described for us?

12 A. No. I w~s just standing there looking

13 out.

14 o. Were you just standing there looking

15 out?

16 A.

17 I o.

Yeah.

Did something happen that you were

18 able to see from that position?

19 A. Yea, sir.

20 o. I want you to tell us what it is that

21 you saw looking out that open doorway into the

22 parkin~ lot.

23 A. Well, I was looking out there and I

24 heard some -- sounded like firecrackers. One

25 firecracker and I waa just daydrea.ing and I
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has a marking on it, 5-22 for identification.

Does that picture -- is there anything in that

picture that you recogni.e?

~hat's the last parking place you would be

able to see from the door, so you could sae

from about that much of tha car sticking out

one of the things that first came to my

.attention be~ause that was really the f~rst

real movement I seen because I didn't see

those -- I didn't psy attention to the people

walking out from under the porch or even them

221

100keJ up and this girl, dark hair, and then a

guY, that. was just in here was walking out and

then I seen this gentleman over here went out

from like it was from a black car, all I could

see was the end of the car because the wall

started there, and I just seen that girl get

shot.

! vaa

It was like

I'm going to show you s picture that

That's the end of the car, I i.agina.

You said that you could see the end of

I believe it was black.

A.

Q.

walking out of the restaurant itself.

just minding my own business, I guess.

A.

Q.

a dark car?

1

2

3

4

5

6

7

8

9
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=-:J 24
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from ~here I was standinq.
- . 1

2 o.

222

Does that appear --_

3

4

THE CODRT:

THE WITNESS:

You could see what?

You can just see the

5 rear end of the car.

6 THE CODRT: The witness is pointinq

7 to a place in the car -- let me see the

8 picture -- indicatinq the left rear wheel of

9 the vehicle.

10 BY MR. TALASNI~:

11 o. Now, the thinq that drew your

12 attention to that parkinq lot was this

13 firecracker sound?

14

15

A.

the car

The thinq that drew my attention to

was the man cominq out from behind it.

16 O. I want you to imaqine that thi~ table

17 here is the car.

1 8 Now, when you say someone came out

19 from behind it, were they already upriqht or

20 were they down and they emerqed like that?

21 A. I believe they were upriqht and

22 movinq.

23

24

25

•

A.

o.

They were upriqht and movinq?

They were movinq.

In which direction was ha movinq?
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man was from the lady when he shot her?

time he shot her the second ti.e, he wae a lot

cloeer to her.

first shot because I didn't see hia. The

second one, he was probably about the dietance

man together?

A. They were walking out the parking lot

together, yes.

Can I have

But by the

I don't know about the

All right.

Were the lady and the

THE COURT.

I don't know.

And the man.

Yeah.

What did you see in his hand?

A gun.

What did you see him do with that gun?

Shoot that lady.

Can you tell us about how far away the

Did you see whether the man who was

223

Towards the patio, towards that lady.

Towards the lady?

And the man.

Q.

A.

A.

Q.

A.

that you are from ae right now.

Q.

A.

A.

Q.

emerging from the dark car and walking towards

the man and the lady, did you see if he had

anything in his hand?

Q.

Q.

1

2

3

4

5

6

7

8

9
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25
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1

2

the answer read back, please.

(Whereupon, the reporter read the

3 previous answer)

MR. TALASNIK:

5 to clarify.

I'll back up and try

6 THE COURT: For the record, the

7 reference to where you are at this point by

8 the same measurement, Mr. Davis, appears to be

9 12 feet.

10

11

MR. DAVIS:

THE COURT:

Yes, Judqe.

You may proceed.

12 BY MR. TALASNII<:

13 o. So I understand, Tania, when you first

14 saw the man with the qun, he was about this

15 far away from the lady?

16 The first time that I heard a shot and

17 then I looked up and he was cominq from behind

18 the car and they were juat cominq out from

19 under that porch, the overhanq at the other

20 end of the ataira, maybe juat a little farther

21 than where you are -- from where they firat

22 came eut and I heard the ahot and I couldn't

23 aee him until until it brouqht my attention

~l

1--1
24 when" I looked over to where it came from, it

•

25 waa probably thia far and then when I aeen him
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and the second one was done, the one that hit1

2 her, then he was l4ke maybe .right there. And

3 closer with the other time.

4 o. This shot is the one that you saw?

5 You saw the shot when he was this far away?

6

7

A. Yeah.

THE COURT: Indicating now

8 approximately eight to 10 feet.

9

10

11

12

13

14

15

16

17

o.
A.

o.
A.

o.
A.

o.
A.

o.

Was his arm raised?

Ye s.

Was the gun in his hand?

Yes, sir.

Did you hear the gun go off?

Yes, sir.

Did you see a flash?

I didn't pay any attention to a flash.

Bow did you see the girl, the

18 dark-haired girl react?

19

20

A.

of

She went backwards and she just kind

she held her hands up and the guy that

21 was just here like caught her when she went to

22 fall backwards and then --

23

24

25

o.
gun do?

A.

Then what did you see the man with the

Be ran right up on top of her end shot
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1 her again.

2 o. He went right up on top of her and

3 shot her again? Was she already down?

A. Yeah. She was down. The man had

5 caught her. She never really hit the ground.

6 She was in a different place than you all had

7 outlined in those pictures.

8 Q. She had fallen backwards and was

9 caught by the man who was in here?

10

11 o.

Yeah.

Was she in that position when the

12 shooter came up on top of her?

13

14

15

16

A.

o.
A.

o.

Yes.

Did you see him shoot her again?

Yes, sir.

How far was he from her when ha shot

17' her again?

18 A. Maybe this far.

19

20 five feet.

THE COURT. Indicating app~oxiaately

21 o. After that, what did you next see or

22 hear?

shooting her, because nobody vas paying any

attention to it, you know?

r,
,--I

23

24

25

A. Well, I started screaaing that he was

And I like aade
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t•• •
1 eye ~ontact or something with that man and I

2 went running out and he ran off towards that

3 elephant and I went out the same door that

4 that lady had went out and that's all.

5 o. When you say he ran towards the

6 elephant, who is the he that ran towards the

7 elephant?

8

9

A.

o.
The man with the gun.

The man with the gun. When you got

10 out to the parking lot, did you see the girl

11 that had been shot? Did you see the man who

12 was with her?

13 A. Yeah.

14 O. In what positions were they when you

15 got out to the lot?

16 Like in those pictures that you showed

17 me where -- where you have it outlined, that's

18 where I told him to lay her down because he

19 was like trying to move her, get her out of

20 there or something because I didn't know what

21 was going on, you know. I didn't understand

22 why he was moving her around like that. I

23 just kept yelling at hi. to lay her down, lay

Did you see her?
~J 24

25

har down, you know.

o.
And so he laid her down.
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1

2

3

4

5

A.

.0.

A.

o.
A.

Yes.

Did you see any injuries on her?

Yeah.

Tell us what you saw.

There was just like a little spot of

6 blood over here.

7

8

THE COORT:

THE WITNESS:

I can't hear you.

There was a little

9 spot of blood right here.

10 THE COORT: Indicating the left area

11 of the chest.

12 BY MR. TALASNIK:

13

14

15

o.
A.

Q.

Was she saying anything?

She just made a real wierd noise.

What do you mean sbe made a wierd

16 noise?

17 A. I can't describe it. It was just --

18

19

20

o.
A.

o.

Was it words or a sound?

It was a sound.

Did she do anything else? Did she

21 move?

22 ~er eyes just rolled up and rolled

23 back and ahe made that sound and her eyea ca.e

24 back down and they just atayed like that.

25 o. I'. aorry. And they just stayed like
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Baw thiB Bituation, you were more or leBB

thiB Bituation waB that you heard what you

daydreaming then looking out the back d~or and

learned -- later learned to believe waa a

I don't know

No further questionB,

Mr. [lavi s?

Yes.

Everything kind of happened

MR. TALASNIK:

THE COURT:

Now, when you heard the shot, had you

Yea, air.

And what brought your attention to

YeB, Bir.

MB. Martin, you indicated before you

Was it within moments?

Did the police then come?

Then just a few minutes.

Shortly thereafter.

Bhot?

Q.

THE COURT:

looking at nothing?

really fast.

exactly how long.

Q.

A.

BY MR. DAVIS:

A.

Q.

thank you, your Honor.

Q.

CROSS-EXAMINATION

Q.

that,

.een the two people at that tim.?

1

2

3

4

5

6

7

8
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Simonelli?

leaving the premisis?

before you heard this shot?

the by this black car, had you seen him

It snapped me back in, you

Look up in the direction of the

And then when you were snapped back to

No, sir.

Of who?

No, sir.

Okay.

But it like brought me -- you know how

Now, when you heard the shot, what did

The lady that was later ahot, Gloria

I was already looking out there.

.
I hadn't paid any attention to them.

And this man that you said you saw by

So you actually hadn't noticed them
•

What did you do?

A.

before.

A.

A.

Simonelli, did you?

reality, you became aware of what vaa around

A.

A.

made me aware of everything as I wasn't

know, to what was going on around me, J guess,

A.

you, you didn't see the front of Ma.

o.

you daydream?

o.

o.

o.

o.

shot?

o.

you do?

1

2

3

4

5

6

7

8
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c-, 24
---..J
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the lady.

walking out from underneath the porch at that

time.

you see the front of her after she was shot or

the first shot?

last two shots that you heard, did you .ee in

which direction that they vere fired?

Did

She was

And you

So, if, in fact, she

Now, the later two shot. or the

I believe I heard three.

You believe you heard three.

Row many shots did you hear all

They vere fired in the direction of

They were fired in the direction of

From the side.

I could see her from the side.

Could you say that again?

Rer name-was Gloria Simonelli.

Could I see the front of her?

Could you see the front of her where

okay.

A.

o.

o.

say

together?

A.

1\.

o.

A.

had been wounded ~n front from that first

shot, you couldn't tell?

A. I don't believe she was hit the first

time.

you

o.

o.

o.
1
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-, 1 the l"dy. Now, ~hen you heard the first shot,

2 the gentleman that you saw walking with the

3 lady, did you see him react in any fashion?

4 A. They both just kind of coward, you

5 know, and tried to get out of the way, I

6

7

thought.

Q.

They just moved.

Did you ever see the gentleman hit the

8 ground?

9

10

A.

Q.

NO, sir.

Just after the shot, he just dove to

11 the ground?

12

1 ~

14

15

A.

Q.

A.

Q.

I don't recall that.

You don't recall that.

No.

And -- well, when you heard the second

16 shot, where was the gentleman, as you recall

17 it?

18

19

A.

Q.

Right by the stairs.

Right by the stairs? Was he standing

20 up, crouching, running? What was he doing?

21

22

A.

t.hat

I believe him to have been standing by

by the lady or, you know -- I know

23 ~hen she went back, he wa. there.

~ l 24 Q. Say that again. I didn't hear that.

25 A. I believed when .he -- when I heard
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did you actually see this or --

by the second shot, what did the gentleman do?

indicated to the prosecutor that somewhere

along the line he caught her after she had

been shot?

kn.ow if .she was shot then or if she just went

scared and went backwards, but to the best of

my knowledge he was there.

I don't

There wa. no que.tion vhen it va. all

Yes, I seen it.

So when she was shot, as you indicated

8e caught her.

8e caught her?

The thing I remember the mo.t was when

That's what I believe.

When you say that's what you believe,

A.

A.

all the shooting was over va. that he had a

hold of her, like under her arm. from the back

and he wa. moving her, you knov?

o.

the s cond shot, I seen her go back.

O. You're talking about the man with her?

A. Yeah.

O. When you say there, there to do what?

A. As to right there next to her.

O. 8e was r i gh t next to her. You

o.

o.

o.

1

2
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4

5
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1 over be was cradlin9 her in his arms --

2

3

5

6

A.

her.

Q.

A.

Q.

I don't know if you_call it cradlin9

He was movin9 her around.

He had her in his arms.

Ye s.

But the question is, before the last

7 shot and before the assailant left, isn't it a

8 fact that the gentleman was prone on the

9 9round, facin9 the 9round?

10

11

A.

Q.

That's not the way I recall it.

That's not the way you recall it. But

12 you do recall all shots that you saw bein9

13 directed towards the woman.

14

15

A.

Q.

Yes, sir.

Now, did you 9ive a description of
I

. I
I

16 this assailant to the police department?

17

18

19

Q.

A.

I 9ave a description to them, yes.

What description did you 9ive?

That he had li9ht hair, li9ht colored

20 clothes and I don't recall -- I don't recall

21 if he had any facial hair or anythin9.

22 recall his eyes bein9 large.

I

23

25

o.
A.

Q.

Yeah, but I fi9ured

I'm sorry?



T. Martin - Cross
235

A. No.

Yes, eire

Q. And did the police talk to you that

evening of this incident?

Q. And did they ask you to make any

identification of any pictures?

NO, sir.

Yes, sir.

And were you able to identify anyone?

I believe so.

Pardon ... ?

I believe 80.

You did or you did not?Q.

Q.

A.

A.

A.

A. I figured because he was afraid.

Q. Did you describe his hair to the

police, the amount of hair and all that he

had?

Q. Didn't you describe it as ~ lot of

hair on his head?

A. I don't recall.

Q. Do you recall indicating whether or

not this assailant had a hat on?

A. He did not have a hat on.

Q. He did not have a hat on. And do you

know approximately how tall he was or hiB age?

1

2
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1

2

3

o.
I did.

And who did you identify?

The picture was different. but it

4 looks a lot like him.

5

6

7

o.

o.

Looks a lot like him?

Ye 8.

Do you know if this is the man you

8 saw?

9 THE COURT: Indicating the

10 defendant.

11 That's the man I seen in the parking

12 lot. yes.

13 o. How. after the incident. hov long

14 after the incident did you leave hov long

15 after the incident did you exit the bUilding?

16 A. With the police?

17 O. Yes.

18 A. Or --

19 O. No. After you sav vhat you sav. vhen

20 did you leave the building to come outside?

21

22 o.
TO check on the lady?

Y.8.

23 A. Right immediately. AS soon as

L..J
24

25

O.

A.

Is that parking lot vell lit?

They have floDd lights out there. yes.



T. Martin - Cross
237

5 I Q.

Yes, sir.

No problem for you to see what was

1

2

3

4

Q. And is it easy for anyone --

easy for the patr~ns near the windows

the complete parking lot area?

A.

is it

to see

~J

6

7

8.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

going on?

A. Most of it took place right there next

to the porch, so not only did it have the

flood lights, it had the light from the

kitchen.

Q. How close would you say that would be

to the building, the building itself?

A. How far what is from the building?

Q. Where the shooting took place.

A. Right next to it.

Q. Right next to it?

A. Like the sidewalk for the deck above

it is maybe like four foot wide, so that

there, they were just out from under the porch

cover in there, so msybe that far from the

building, but no more.

Q. Now, were the windows open or anything

that night or the door?

A. The door and the window. were open.

Q. Did you hear any words being uttered?
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• .J

1

2

3 Honor.

4

NO, sir.

MR. DAVIS,

THE COURT,

That's all I have, your

Mr. Talasnik?

5 MR. TALASNIK, Nothing further, your

6 Honor, thank you.

7 THE COURT, You may step down, Ms.

8

9

Martin. Thank you very much for coming.

(Witness excused)

10 THE COURT, Mr. Talasnik.

11 MR. TALASNIK, Thank you.

12 State ca~ls Patrolman Oaks.

13 JOHN C. OA·KS, having been duly sworn, was

14 examined and testified as follows.

15 DIRECT EXAMINATION

16 BY MR. TALASNIK,

Q. Officer, would you tell us where you

18 are employed?

19

20 Q.

Margate Police Department, New Jersey.

How long have you been employed with

21 the Margate Police Department?

22

23

A.

Q.

pproximately three-and-a-half years.

Are you familiar with a location known

24

25

as the Ventura'a Greenhouae?

Ye., I •••
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I •
1 o. IS that a location within the

location of Ventura's Greenhouse?

the location of ventura's Greenhouse?

Greenhouse.

dispatch?

How far would that be from the

Yes, it was.

Was it already dark out?

At the time of the dispatch, I was

Approximately 9.20 p.m.

At the time of the dispatch, I was

Where were you when you got that

Yes, I did.

Do you know about what time you

Yes, I was.

I want to direct your attention to the

Did you receive a dispatch to go to

Yes, it is.

A.

A.

A.

approximately two blocks away from the

Washington Avenue towards Atlantic.

A.

turning off Ventnor Avenue onto South

A.

re~eived 'he dispatch to go to that location?

jurisdictio~ of your local police department?

o.

evening of Monday, the 25th of April, 1988,

A.

o.

A.

and ask whether you were on duty that night.

o.

o.

o.

o.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

:l 24

25
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1 Q. Were you the first officer to arrive
_ J

2 at the scene pursuant to the dispatch?

3 A. Myself and my partner that nigbt,

4 Officer Hopkins.

5 Q. What was the nature of the dispatch

6 that caused you to go there?

7 A. We were dispatched on a report of

8 shots fired, somebody being shot.

9 o. When you arrived at the Greenhouse,

10 from what streets did you approach?

11 A. As we were coming up South Washington

12 towards Atlantic, we came up to the corner of

13 Atlantic and South Washington, took a left

14 towards the Greenhouse, which is taking a left

15 off South Washington and you would be going

16 towards Atlantic City. From that tille, we
•

17 went towards the Greenhouse, took a right on

18 on South Decator Avenue, which is boardered by

19 Lucy the Elephant and the Greenhouse, and at

20 that time we saw people in the back parking

21 lot waving us back to that area.

22 o. By back parking lot, can you d •• crib.

23 wbere that parking lot i. in relation to the

- ..., 24 rear of the restaurant and the boardwalk or

:3.-'

25 beach?
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1 A.
.

The Greenhouse is on the beach side of

2, Atlantic Avenue. There is a large lawn,

3 building itself, then there is a rear parking

4 lot you have to turn down South Decator Avenue

5 and take a left just behind the Greenhouse so

6 it is the Greenhouse parking lot and then

7 another condo before you get to the beach.

o. So the parking lot would be roughly

9 between the back of the Greenhouse and the

10 beach?

11

12

A.

o.

Yes.

IS it a well lit area, that parking

13 lot?

14

15

A.

o.

No.

Do you have any difficulty seeing

16 there at night?

17

18

A.

o.
You can see, but it is not well lit.

Tell us what you found when you got

19 there?

20 A. We approached the woman. She had what

21 appeared to be blood spots on her chest off to

22 the right approximately four inches in

23 diameter, quick went down to check her out,

24 tried her throat, felt nothing. We had a

25 flashlight, her eyes were turned up and they
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were fixed and she wasn't breathing.

2 Q. What was the co~dition of the fellow

3 that was holding her or supporting her?

1r----]

_ .J

4 A. He was near hysterical. He was just

5 screaming, help her, help her. Couldn't get

6 any information out at all.

7 Q. Okay. What did you then do?

8 A. At that time, as I was down there,

9 another male came out from the crowd and gave

10 me a quick description of a man he said ran

11 from the scene. At that time Officer Hopkins

12 went with the victim and I followed the

13 directions of the flight ~hat was pointed to.

14 Q. Did you find anything along the

15 direction of flight that you had been given by

16 one of the people at the bar?
•

17 NO, I didn't.

18 Q. Did you then return to the location of

19 the victim?

20 A. Yes.

21 Q. Was she in the 8 •• e condition that ahe

22 wa8 when you fir8t arrived?

23 A. Ye8.

.
~ ..J

24 Q. Were arrange.enta .ade for an

25 ambulance?

il..•
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1 A. Yes. The dispatcher just after

2 dispatching us d~spatched an ambulance. As I

3 was approaching the scene from coming back

4 where I checked, the ambulance was coming

5 crossing Atlantic up South Decator.

6 o. How long after your arrival did the

7 ambulance arrive?

8 I would have to say approximately two

9 to three minutes.

10 o. Was the scene secured during that

11 period of time?

1.2 At that time it was only myself and

13 Officer Hopkins. Officer Hopkins stayed with

14 the victim and at xhe time the ambulance

15 showed up or sometime just prior to that

16 Sergeant Green also showed up and they ~ere in

17 the process of securing the scene.

1 8 o• Between the time of yo~r first arrival

19 at the scene and the time of your leaving the

20 scene with the victim, was the scene altered

21 in any way?

22

23

A.

o.
Not that I could aay.

What did you do after the a.bulance

24 arrived?

25 A. The ambulance arrived, got a atretcher
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1 out, t~ey just ~ook a quick check of her,
_ J

2 loaded her right away and because there are

3 only two ambulance drivers and both were

4 needed in the situation, they needed one of us

5 to drive. Sergeant Green and Officer Hopkins

6 were securing the scene, so I was detailed to

7 drive the ambulance.

8 O. Would you describe that process for

9 us?

10

11 o.

What process is that?

What happened with respect to the

12 ambulance and the victim and where you went?

13 They loaded the victim in the back of

14 the ambulance. I believe EMT Harry Scull

15 began CPR and at that time Medigate out of the

16 Shore Memorial was on the air requestin9. a

17 meeting place between the scene and Shore

18 Memorial so they could stop and put one of

19 their own technicians in to see what the

20 situation was before we arrived. The meeting

21 place was designated at Grillo's Blectric,

22 which is located at the base of Longport

23 Bridge, has a large parking lot which would

-'-' 24 accommodate both vehicles. We stopped there,

25 Medigate was right there as soon as we pulled
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1 in, one of their technicians got out and told

2 u.s toproc e e dan d h est aye d wit h usa n d we

3 drove directly to Shore Memorial Hospital.

4 o. Did you remain with the victim the

5 entire time she was in the ambulance?

6

7

8

o.
A.

Yes, I did.

What was being done in the ambulance?

As far as I could tell, they were

9 trying to place IV's and continuing CPR.

10 o. Did you accompany the victim into the

11 emergency room of the hospital?

----'

12

13

A.

o.
Yes" I did.

During any of the time that she was at

14 the scene, before she was placed in the

15 ambulance, did the victim ever re.ain

16 consciousness?

17

18

A.

o.
Not that I could tell, no.

During any of the time that she was in

19 the ambulance on the way to the e.ergency

20 room, did she ever?

21 A. No signs of consciousness, no sounds,

22 nothin'J.

23 o. Did you remain in the hospital wbile

~l

~...J

24
.

the victi. was being tended to in the

25 emergency roo.?

::
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these various measures were unsuccessful?

unclothed on the table and at that tille I

technicians working on her in the emergency

secured her belongings •

•

Tille of

They tried several different

Her clothing was pretty Iluch cut up

Do you recall what she was wearing?

What was done with the victill's

Yes.

Yes, I vas.

How were you advised?

And could you tell_that there were

Yes, I did.

The physician in charge of the

O.

A.

O.

belongings at that point?

throughout the tille she was in the e.ergency

room by what they were trying to do to her and

looked up at the clock, called all his

emergency room at that ti~e was working on her

methods which I couldn't testify to, but they

death, I believe, was 10.31.

room?

after time of death was pronounced, she waa

O.

A.

A.

assistants off and said that's it.

O. At some point, were you advised that

tried several different ways to revive her.

o.
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

~ l 24
...--J

25
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Chat has earlier been marked as B-13 for

office or to us.

accepted it?

It appears to be the jacket -- I

I want you to look at th~

Now, in what condition was it when you

Without --

Ye 8.

Officer, I'm going to show you an item

Now, what would be done with this

That condition.

Did you maintain custody of the

Clothing, she I believe had a white

The medical examiner's office arrives

Q.

couldn't say right now if that was the jacket

right now or not that she was wearing. It

item and tell me if you recogni.e what it is.

identification.

Q.

does resemble the jacket, yes.

blouse stripe shirt, blue denim skirt and dark

Q.

it is either directly to the prosecutor's

,
and they will place it in bags and from there

A.

A.

jacket.

Q.

turned over to you?

clothing in terms of preserving it once it was

clothing until the madical examiner's arrival?

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

=J 24

25
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Q. And did you remain for the performance

of an auto'pay7

MR. DAVIS: Objection. Be hasn't

actually identified it.

THE COURT: That's correct, Mr.

Davis, but I don't see anything to object to.

He's described the condition on a comparison

basis.

A. The condition that I accepted it in --

turn it around. I saw the hole in the

shoulder and that was -- there was a hole in

the shoulder that night.

TBE COURT: The witness is pointing

to the right rear stoulder area of the jacket,

Mr. Davis.

BY MR. TALASNIJ(:

Q. At the time that you accepted it, had

it been cut ,open in the process of attem?~ing

to revive Gloria?

A. Not that way, no. I believe the

jacket was removed and they cut her blouse.

Q. Officer, did you remain with the

victim until the medical examiner arrived?

L'

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

A.

Yes, I did.

Yes, I did.
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J
1

2

o.
A.

Officer, what is an autopsy?

An autopsy is a t~chnique used by the

3 medical examiner to determine the cause of

4 death and any other factors, the type of to

5 simplify it, an operation on a corpse.

6

7

9

o.
A.

o.
A.

Did you remain on that procedure?

Yes.

Who performed that procedure?

Dr. Jason of the Atlantic County

10 Medical Examiners.

11 o. Would you physically be in the room as

12 the autopsy is bei~g performed?

13

14

A.

o.
Yes.

As Dr. Jason performs the autopsy, is

15 he describing what he finds?

16 A. Yes. Be shows -- he's speaking into a

17 microphone himself, but then he will speak so

18 everyone in the room can hear him.

19 o. At any time prior to the performance

20 of the autopsy, did you learn the identity of

21 the deceased?

•

I_ J

22

23

24

25

A.

o.
A.

o•

~e., I did.

Who did you learn her to be?

Gloria Simonelli.

Did that name mean anything to you?
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proffer?

MR. TALASNIJl:, It's

THE COURT, What is he going to say

A. Yes, it did.

Q. Had you been involved in another

investigation involving that same young woman?

MR. DAVIS, I object, your Hon~t.

MR. TALASNIJl:, Your Bonor, it's

being offered under evidence rule --

THE COURT, Let me see counsel.

(Whereupon, the following side bar

discussion took place)

THE COURT, First of all, what'a the

Yes, I was.

Tell us about that.

Approximately a week earlier, weA.

A.

Q.

received a call from a woman stating that her

door had been vandalized, a window possibly

kicked in. Myself and Officer Hopkins again

arrived and Gloria Simonelli was standing in

front of her apartment, I believe 100 North

Monroe Avenue, Apartment E. She was very

upset, almost hysterical at the time. We had

to calm her down. She kept on saying that it

was him

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

•
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...-,
I

1

2

t hat s l: e' sa i d ?

!lR. TALASNIK: Wor-d for word, I'm

3 not sure.

4

5 it?

THE COORT: What is the essence of

6 !lR. TALASNIK: That she's sure it

7 was him, probably some reference to the

8 restraining order.

9 THE COORT: What's the purpose for

10 the proffer?

11 !lR. TALASNIK: Well, there -- there

12 has been evidence offered throughout under

13 Rule 55 to show motive, to show bias, to show

14 intent and to identify this defendant as the

15 one who committed the homicide. The conduct

16 was admitted to by !lr. Highlander through the

17 testimony of !lr. Brooks and, I believe, Mr.

18 Reed.

19 The Victim's parents testified that

20 the incident was, in fact, reported to the

21 police end they were cross-examined about

22 whether a complaint was signed, so this

23 information in addition to hsving relevance

~J 24 under Rule 55 corroborates the testimony of

25 the victim's parents with respect to its
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1 reporting under Rule 20.

2 THE COURT: I will permit the

3 testimony of this witness to the effect that

4 she made a complaint and whether or not she

5 signed the complaint. I won't permit him to

6 testify as to statements that she made as to

7 who she thought might have done it.

8 MR. TALASNIK: Very well.

9 THE COURT: Given there is already

10 evidence to the effect that she indicated she

11 didn't see him do it.

12 MR.- TALASNIJC: I think that will

13 come through this Officer if I can be allowed

14 to question him.

15 THE COURT: Well, it is one thing

16 for him to quote her, but for him to quot~ her

17 as saying it was Highlander, it is that latter

18 that I think is appropriately objectionable.

19 MR. TALASNIK: I will try to

20 reconstruct the question, JUdge.

21

22 endedl.

(Whereupon, the side bar discussion

23 BY MR. TALASNIK:

24 Q. Officer, with reference to this

25 incident, approximately what ti.e of the day
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occurred?

or even1ng were you summoned to Ms.

Simonelli's Monroe Avenue condo?

Q. As a result of that conversation, wa.

anyone ultimately charged with that damage?

A. No. Because she at the time did not

actually see whoever did the damage.

Q. OkaY. And this was the same Gloria

Simonelli that you saw at the parking lot of

Yes.

At the time of your arrival, was she

Yes.

Did you speak to her about what had

It was approximately 11:35 at night,

A.

p.m.

Q.

A.

Q.

there?

A.

Q. what was her emotional state at the

time she confronted you there?

A. She was very upset.

Q. Was there any evidence of any damage

to her door?

A. Yes. There -- she had a door which

was full length .Plexiglas with false frames

put into it and some of the frames were

knocked out.

1
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1 the Greenhouse on the night of the 25th?
_ J

2

3

A.

o.

Ye 8.

Now, during the course of Dr. Jason's

4 autopsy, did he have occasion to examine both

5 the clothing of the victim and the victim

6 her sel f?

7 A. As far as the clothing, I'm not sure.

8 The victim, yes.

9

10

11

o.
A.

o.

And that was done in your presence?

Yes.

Was anybody else present during the

12 performance of the ~utopsy?

13 A. There was several people present •.

14 There were two assistants. I think one was

15 Barbara Fenton from the medical examiner's

16 office; sheriff's county ID was there an~ two

17 I think Longport police officers were there.

18 o. What would be the purpose of the

19 sheriff's county ID person?

20 A. For positive ID, I believe, of the

21 deceased.

22 Q. WLat about the taking of photographs?

23 Dia that occur?

What was done with anything that wa.

~ l
.-'

24

25

A •

o.
Y.e. That was also the sheriff'. ID.
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. . 1 removed from the victim?

2 A. It was .inventoried and kept by, I

3 believe, the prosecutor's office.

4 IIR. TALASNIK: Thank you, your

5 Honor. I have no further questions.

6

7

THE CODRT:

IIR. DAVIS:

Cross-exa.ine?

No further questions.

r it ess.

12 IIR. TALASNJK: Your Bonor, I don't

13 have any other witnesses here available to

14 testify this afte~noon.

15

16

THE CODRT: Okay.

We had a lot of ground covered

17 anyway today. We viII pick up first thing in

18 the morning. Again, at 9:00. It is ay

19 present expectation that ve viII not require

20 you on Friday. I'. reasonably certain of

21 that, so you can feel co.fortable .aking plans

22 this evening if you like as far as Friday is

"

23

24

25

concerned.

right.

And I hope I viII turn out to be

Again, I rellind you to be careful as
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•
1 it remains important, as it will throughout

2 the case, to insulate yourself from any media,

3 newspaper or other accounts with respect to

4 the trial and to avoid any opportunity or any

5 situation that puts you in the position of

6 discussing anything about the case with each

7 other or with anybody else.

8

9

10

morning.

We will see you first thing in the

Thank you.

(Whereupon, the jury leaves the

11 courtroom)

12 THE COURT: Tomorrow7

13 MR. TALASllIK: Tomorrow I have

14 Officer Harbison from the sheriff's

15 department, Dr. Jason, Detective Fritz.

16 Whether I can go beyond that, I will to ~ee

17 what I can do tonight.

18. THE COURT. What are the

19 possibilities?

20 MR. TALASNIK: Detective Wal.h.

21 THE COURT. Okay. So tomorrow you

22 will be talking about among other thing. the

23 picture.?

24 MR. TALASNIK. Ye., yout Honor.

25 THB COURT. Do you want to give me
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next week.

the examination of Dr. Jason to ensure that

some -- because we have a couple of minutes

perceive to be the areas of relevance for

i
I

I I •

make any rulings

All right.

Well, I think it

Well

Okay.

I won't

Obviously, I will be careful in

MR. TALASNIJ(:

THE COURT:

MR. TALASNIJ(:

THE COURT:

But I think the overall relevan~e of

I want some idea what to prepare for.

Monday and Tue.day we have already

talked about and it i. your present

jurors.

just trying to get a handle again on the

expectation that you go a. far as you need to

the photographs are not in any way seen by the

context of having heard from Dr. Ja.on.

might be easier to ciscuss it after Dr. Jason

~his a~ternoon -- some possible sense of

testifies.

the photographs is best understood in the

schedule so we can be a. smooth a. poa.ible

which you perceive you need some of the

be on the terms of a proffer, of what you

pictures?

today.

whatever the fault lines in that debate will,

1
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~J

---,
, J

•
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tomorrow so you will be able to finish up by

2 Tuesday.

3 IIR. TALASNIII:: Yes, your Honor. I

4 have no reason to believe that I will not be

5 finished by Tuesday.

6 THE COURT: Okay. Anything else we

7 need to or should discuss at this point?

8 MR. PRESTON: We had a discussion I

9 believe in chambers concerning an issue that

10 we had on the record yesterday. Given some

11 rethinking on that line, I don't feel inclined

12 to present the issue at this time.

13 THE COURT: The record will reflect

14 that I suggested to Mr. Talasnik in the

15 presence of IIr. Preston and Mr. Davis that

16 while I wasn't making any specific rUlin~~ at

17 this point, I did indicate to Mr. Talasnik I

18 thought he should be prepared in the event we

19 got to that point in the proceedings to .ake a

20 proffer to me and to the jury as to what of

21 the evidence that would have been presented in

22 the first phase of the trial he would ask the

23 jury to consider in connection with penalty

1_-
24

25

phase.

I believe, and I will have specific
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2 general, charge the jury that with respect to

7', I
, -

1 writing for you tomorrow, that I should, in

3 the function of finding and evaluating

4 aggravating and mitigating factors, they may

5 consider any relevant information that was

6 presented either in the first phase or in the

7 penal ty phase. But I also indicated to Mr.

8 Talasnik that I thought it would be

9 appropriate to have him define for the record,

10 for the jury and for the court and defense the

11 scope of that portion of the testimony in the

12 first phase of the ~rial upon which he will

13 place some reliance in that regard.

14 Anything else? See you tomorrow.

15 Nine o'clock.

16

17

18

19

20

21

22

(Whereupon, the hearing adjour~ed)

23

I 24
c ..J

25
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C E R T I F I CAT ION

I, ~onstantin ~oletas, Certified Shorthand

3 Reporter and Notary Public for the State of

4 New Jersey, do hereby certify that the

5 foregoing transcript is a true and accurate

6 transcript of my stenographic notes taken in

7 the matter of:

8 STATE VS. RICHARD HIGHLANDER

9 Held at the place and on the date

10 hereinbefore set forth.

11 Further, that I am neither attorney nor

12 counsel for, nor related to or employed by,

13 any of the parties to the action in wbich this

14 hearing was taken.

15 And further, that I am not a relative or

16 employee of any of the parties or att~cney or

17 counsel employed in this case, nor am I

18 financially interested in the action.

19

20

21
~ .t2?-;:/~
~onstantin ~olet•• , CSR

•

22 Dated: October 13, 1989

23

24
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EDWARD M. CHAMBERS, having been dUly aworn,

waa examined and testified aa followa.

this morning pursuant to a SUbpoena iaaued by

your office?

earlier that the State intended to call at

this point one Edward Mickey Chambers. At

your Honor's direction, I have produced him

this morning before the jury has been brought

into the room because your Honor indicated a

determination to qup.stion Mr. Chambers with

respect to his willingness to testify in

knowing and voluntary waiver of any right to

remain silent and right to counsel.

PRO C E E DIN G S

Yes, he is.

I had indic~ted

Good .ornin9, air.

Mr. Chambera, good

Good morninq, you may be

Where ia Mr. Chambera?

And Mr. Chambers is here

What do we have thisAll right.

MR. TALASNIK:

MR. TALASNIK:

THE COURT:

THE WITNESS.

THE COURT:

THE COURT:

THE COURT.

morning?

morning.

seated.

1
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understanding that you have been subpoenaed by

the State to appear here today and to testify

as a witness in the trial that is ongoing in

understanding that you have given a statement

apparently under oath in connection with

whatever information you h~ve in this matterl

is that also correct?

of you now as to whether you understand

certain things and. if so. whether you have

any questions or problems.

It is my -- I don't know very much

yet about the details of this case. but it is

my understanding that the statement that you

have given and presumably with the testi.ony

that you might offer here in this court may

Is that correct?

That's also correct.

That's correct, sir.

Mr. Chambers. it is my

No, I don't.

It is also my

I simply want to inquire

Do you have an attorney.

THE WITNESS:

THE COURT:

THE COURT:

THE WITNESS:

THE COURT:

THE COURT:

THE WITNESS:

sir.

this Court.

sir?

1

2
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1 include facts which might subject you to

6

2 criminal prosecution.

3 You have a right, if you choose to,

4 not to answer any questions: the answers to

5 which might subject you to criminal

6 prosecution.

7 You have a right under the law to

8 refuse to answer such questions. You also

9 have a right, if you choose to, to consult

10 with an attorney to get legal advice for

11 yourself before you would agree to undertake

12 to answer any questicns that might tend to

13 incriminate you. I cannot ~ive you legal

14 advice.

15

16

17

18

19

Let me ask you first if you

understand everything I have just said?

THE WITNESS: Ye 8, • i r.

THE COORT: Do you have any

questions about what I just said?

20

21

THE WITNESS:

THE COORT:

No, sir.

Do you desire the

22 opportunity to consult with an attorney to get

23 legal advice as to whether you .hould te.tify

24

25

in this matter?

THE WITNESS. No, sir.



2 and to answer any questions that are asked of
,,

1

3 you?

4

5

THE COURT:

THE WITNESS:

THE COURT:

7

DO you intend to testify

Yes, sir.

DO you understand that

6 if you choose to do so, the answers that you

7 would give might the answers you might give

8 might tend to incriminate you and might be

9 used or usable, rather, in any prosecution

10 against you for whatever crimes those answers

11 may suggest you have committed?

12

13

THE WITNESS:

THE COURT:

Yes, sir.

Mr. ~alasnik, any other

14 questions?

15 MR. TALASNIII:: No, thank you, your

16 Honor. The State is prepared to proceed.

17 THE COURT: Mr. Davis?

18 MR. DAVIS: Yes. I would like to

19 proffer to the Court or to the witness --

20

21

THE COURT:

MR. DAVIS:

Proffer it to .e.
What I think the Court

22 should continue to ask Mr. Chambers, I don't

23 kno if there was any agreement between he and

k ...J
the proBecutor's office, but I think he should

25 be aware of the fact that the attorney genersl



2 hfts said to Mr. Chambers and the attorney

..-----,
, j

1

8

is not bound by anything that the prosecutor

3 general can proceed --

•
4 THE COURT: I am not going to ask

5 him that. You may, if you choose, on

6 cross-examination, if he testifies, elicit

7 from him whatever understandings he has as to

8 whether he has any protection. or he doesn't,

9 but as far as I'm concerned, that is not a

10 proper sUbject of the limited inquiry that I

11 have him here for this morning.

12 All right. sir, you may step down

13 and have a seat in the back.

14 Will he be your first witness?

15 MR. TALASNIIt: Yes.

16 THE COURT: You will be called ~ack

17 to testify in just a couple of minutes vhen

18 the jury comes in. At that time I viII aak

19 the clerk to readminister your oath to you.

20

21

22 sir.

THE WITNESS: Okay.

THE COURT: Thank you very m'uch,

23

24

THE WITNESS:

THE COURT.

Thank you, air.

Ready to proceed?

25 MR. TALASNIIt. Ye ••



THE COURT. Understanding that, is

your position still the same?

THE WITNESS: Yes, si r.

THE COURT, All right, thank you.

(Witness excused)

MR. TALASNIK. Judge, while w. ar.

waiting for the jury to come up, the Court

wanted me to advise the court a • • arly a. I

For the record, I am satisfied that

the witness understands his rights, has waived

his right to counsel and further has waived

his right to decline to answer questions and

has voluntarily agreed to testify.

I am satisfied that he has done so

knowledgeably and voluntarily and therefore

may be called to testify understanding the

circumstances invol~ing himself.

Mr. Chambers, do you also understand

if you can't afford a lawyer, under certain

circumstances the Court could appoint one for

you?

•

_ J

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in.

MR. DAVIS:

THE COURT:

THE WITNESS:

9

I'm ready, Judge.

Sheriff, bring the jury

I do.
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sense of it, I will let you know.

Mr. Talasnik, you .. ay proce.d with

your next witness.

could About my scheduling. I think I will

exhaust the witnesses I have available by the

end of. the court day on Thursday, the balance

not being until Monday.

THE COURT: When will you know?

MR. TALASNIK: I'll be able to gauge

I think by this morning's proceedings.

THE COURT: Okay.

(Jury enters the courtroom)

THE COURT: All right, ladies and

gentlemen, good morning.

Let me see what is under the heading

of housekeeping. The early morning line on

Friday is we will not be here. I will know

probably by the end of today and let you know

for sure. We will, of course, be here

tomorrow and we will pick up again on Monday.

I don't yet know what to tell you about

whether we will finish next week or not. It

MR. TALASNIK.

--'

1

2

3

4
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25

is an open question.

Honor.

As soon as I have 80••

Thank you, your
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BY MR. TALASNIX:

Chambers?

was examined and testified as follows:

DIRECT EXAMINATION

All right, Mr. Chambers,

All right, Mr. Chambers,

You speak softly and I want

Y.ou speak softly and I want

THE COURT:

THE COURT:

Oh, now about 10 years.

Mr. Cha.bers, how long have you lived

What kind of work do you do, Mr.

Mr. Chambers, would you tell us where

in the At~antic County area?

if you would be good enough to lean forward

I live at 113 Bast Marion Avenue,

A.

The State calls Edward Mickey

EDWARD M. CHAMBERS, 'having been dUly sworn,

if you would be good enough to lean forward

courtroom.

courtroom.

Pleasantville, New Jersey.

you live?

to make sure everybody can hear you in the

Chambers.

and use the mike.

to make sure everybody can hear you in the

o.

and use the mike.

o.

o.

1

2

3

4
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E. Chambers - Direct
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1 A. W~ll, as most recently, I vas vorking

2 for ~he recycling division of the county, but

3 basically I usually do chauffeur work, drive

4 limosines and things of that nature.

I vas a bell.an and I vas alao -- I

the side.

private chauffeur work?

vas parking cars.

I vas working

Yea, air.

Do you know a fellov by the na.e of

Was it fairly veIl knovn, then, in

Well, being right acroaa fro. Reaorta

And bow would you get hired for

What kind of work were you doing at

Well, I was on and off.

I would like you to think back to the

A•

o.

o.

A.

o.

and I knew a lot of the people over there that

recommend me by mouth, by vord of .outb.

chauffeur jobs?

the botel back in April?

that area that you vere available to do

worked over there, and a lot of people vould

o.

at a hotel, but I was doing chauffeur work on

A.

Were you doing chauffeur work back then?

spring of 1988, specifically April of 1988.

o.5 I
I

6 I

7 I
8 I

\9
I

10 'I

11 I,
12 I

13\
14

15

16

17

18

19

20

21

22

23

...--, 24

._ ..J

25
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BY MR. TALASNIIt.

The white shirt with the tie.

Highlander in the courtroom today?

identify on sight?

The witne •• i. pointing

He's not someone I see every dayNO.

He's the gentleman sitting right there

Yes, he is.

Would you point him out, please, ~or

Is the fellow that you know as Richard

IS he somebody -that you would, for

Yes, I.do.

When you say well, would you explain

Yes, he is.

Is he someone that you know enough to

Do you know him well?

THB COURT.

A.

in the middle.

to the defendant.

.
RicharD Highlander?

Q. Have you ever done any chauffeur work

Q.

the jury?

for Richard Highlander?

Q.

instance, see every day or every week?

A.

A.

that, please?

A.

A.

Q.

A.

Q.

or every week.

Q.

1

2
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- "
1

2

A.

o.
Yes, I have.

I want to direct

I

you rat ten t ion tot h e !-

3 early morning of Monday, April 25, 1988. It.

4 is April a year ago. Did you have occasion to

5 see Mr. Highlander early that morning?

6

7

A.

o.
Yes, I did, sir.

About what time did you see him and

8 where were you?

9 A. Well, I was on my job, I believe it

10 was around six o'clock in the morning.

11 o. When you saw him, did you have a

12 conversation with him?

13 A. Well, we had a brief conversation at

14 that time because I didn't recognize him at

15 first when I saw him.

16 o. After you recognized him, did you have

17 a conversation with him?

18 A. Yes, we did. We had a brief

19 conversation.

20

21

o.
A.

What was that brief converaation?

Well, he was asking me if I Vaa

22 interesteb in doing some vork, ao•• driving

23 work for him and --

24 THE COURT. EJlcu •• Ine. Juat a

25 I'm aorry. somebody haa ao•• coina



E. Chambers - Direct

1
.

or something. Whatever it is -- thank you.

15

2 Could I have the answer read back, please?

3 (Whereupon, the reporter read the

4 previous answer)

5 TBE COURT: Okay. Continue.

6 A. Right. And the amount was $300 I

7 could take for taking him up to New York.

8 o. What was it that he wanted you to do

9 specifically?

10 A. Well, he wanted me to drive him out of

11 town.

12 o. Did he say when he wanted you to drive

_.~ 13 him out of town?

14 A. Yes, he did. That same day.

15 o. And did he say what vehicle would be

16 utilized to drive him out of town?

17 A. Well, he said we can rent a car.

18 O. Who was going to pay for the rental

19 car to drive him out of town?

20 A. Be was.

21 O. And you were to receive a fe. for

22 doing this service?

23

24

25

A.

O.

A.

Yea, sir.

~nd the fee would be what?

t3 0 0 •
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kind of a job as far as your expeJience. is
- ~

1

2

Q. Would that be about average for this

3 concerned?

4 A. Well, I would make around that much,

5 counting my tip and everything.

6 Q. Okay. Did you agree for the sum of

7 $300 to drive Richard Highlander with a rented

8 car out of town that day?

9

10

A.

Q.

Yes, I did.

Did he tell you where it was he wanted

11 you to drive him?

12

13

14

15

A.

Q.

A.

Q.

No, not spe~ifically.

Just out of town?

Yes, sir.

Did he say why he wanted you to drive

16 him out of town?

17 A. He had said something about he was

18 having some problems, some difficulties, and,

19 you know, it.was to his advantage to leave

20 town.

21 Q. After this brief conversation, when

22 wa. the next time that you sa. Mr. Highlander

23 that morning?

24 A. Well, when I got off from work, we had

25 arranged to meet around 9.00.



E. Chambers - Direct

A. Well, he had asked me if I was

interested in the .job to meet him at that

specific time.

job.

O. Didn't you go home first and at least

get cleaned up and changed?

A. No, I didn't.

17

O. Did you, in fact, meet Mr. Highlander

about nine o'cloc~ on the morning of Monday

the 25th?

A. Yes, I did.

O. And had you just finished a shift of

your job?

conversation at about nine o'clock in the

morning when you met him to begin to do your

job?

A. YbS, sir.

O. What did the two of you talk about?

A. Well, other than the job, h. waa

complaining that he had had aome difficultie.,

Did the two of you have a

Yes, I had just gotten off from my

How come?

All right.

So you went there to meet him?

Yes, sir.

O.

O.

O.

A.

A.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

, -
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1 that he nad some problems with a girlfriend of

2 his and that he had some sort of probation

3 hanging over him, I think it was like 11

years. And if he didn't leave town, he would

5 have to do it.

6 o. Okay. Where did the two of you go

7 after you first met up with him about nine

8 o'clock that morning?

10

A.

Avenue.

Well, we went to the hotel on Illinois

I'm trying to think of the name of

11 it. Well, it's the hotel right there on

12 Illinois Avenue.

--' 13 o. What was your purpose, the two of you,

14 in going to this hotel?

15 A. He had done some work there and they

16 owed him a check.

17 o. Okay. And did Mr. Highlander tell you.

18 that they owed him a check?

19

20

A.

o.
Yes, he did.

And what was your purpose in going

21 there with Mr. Highlander that morning?

22 A. He was going to pick up his check.

23 o. Okay. Did you, in fact, go to this

hotel shortly after 9.00 in the morning?

1..:

25 A. Ye., we did.
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for a while.

even though he didn't have the check?

he advised you that the check that he nee~ed

would not be available until noon or so?

told he couldn't pick it up until around

12.00.

He stopped at a -- at one ofYe 8.

Well. he assured me that he was going

Well. we walked up on the boardwalk

Yes. I went in.

Did you hear hi~ asking people for

Was he able to get the check?

At that time. he told me that he was

Did you remain with Mr. Highlander.

Where did the two of you then go after

Did you make any stops on the

A.

A.

boardwalk?

Q.

A.

A.

Q.

to definitely pick up the check and it was

just a matter of time. you know. before he

woulrl be able to pay me.

Q.

$20.007

those condominium office building. -- place ••

He knew somebody there and he was trying to

borrow $20.00.

Q. vid you go in with hi~?

A.

Q.

Q.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16
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18
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20
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1 A. He was speaking to somebody there, a

2 loung lady he knew, and he asked for the money

3 and I don't believe they had it at the time.

4 Q. Okay. Okay. Now, after the two of

5 you left this complex on the boardwalk where

6 he tried· to borrow money. where did the two of

7 you then go?

8 A. Well, we did have a few dollars

9 between us and we stopped off at the Greater

10 Pit -- Greater Pittsburgh Bar on I think,

11 it's Tennessee Avenue and the Boardwalk.

12

13

14

Q.

A.

Q.

What did you do there?

We had a couple of beers.

During the time that you're sitting

15 there having a couple of beers. did you have

16 any conversation with Mr. Highlander?

17

18

A.

Q.

We talked, vaguely we talked.

What kinds of things did he talk

19 about?

20 A. Well, he spoke about the type of work

21 he was doing. I think it was a windo~ washing

22 business that he had. And hs -- off and on he

23, kept coming back to these hard feelings he was

~l

I~

24 having, problems he was having with his

25 girlfriend.
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problems ana his hara feelings towaras his
J

1

2

Q. ~ell me what he saia to you about his
,

I
,I

3 girlfriena.

4 A. Well, just basically that he haa been

5 very gooa to her ana she haa been putting him

6' through a lot of changes ana he was rEally

7 like uptight about it, you know, ana he has

8 hara feelings, he was going through changes

9 with the family ana aifferent things of that

10 nature.

1 1 Q. After spenaing some time together at

12 this bar, where aia the two of you then go?

13 A. Well, then we procepaea further uptown

14 to a friena of his house. He haa a friena who

15 livea uptown in the Lighthouse Plaza that haa

16 a car.

17 Q. Why aia he inaicate that he wantea to

18 go see this friena?

19 Well, he saia for ~ne thing the fellow

20 haa workea with him ana he owed him some money

21 and he wanted to get him 8traightened out,

22 too, and alSO he had a car and he could drive

23 U8 to where we had to go and a180 drive U8 to

24 go pick up the rental car.

25 Q. Do you remember the friend'. name?
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1 A.
.

The fellow's name was Rufus.

22

I never

- " 2 knew his last name.

3 o. But the fellow that Mr. Highland~r

4 wanted to go see, his name was Rufus?

5

6

7

8

A.

o.
A.

o.

Ye s.

And he lived in Atlantic City?

Yes, sir.

Did the two of you walk over to Rufus'

9 house?

10

11

A.

o.

Yes, we did.

Was he there?

12 A. NO. When we first got there, he

13 wasn't home, so we had to wait around for a

14 while.

15

16

17

Q.

o.

Did Rufus ultimately show up?

Yes, he did.

Could you estimate for us about what

18 time of the morning it was when Rufus showed

19 up at his house when you and Richard were

20 waiting?

21 A. Well, I guess it was around a little

22 after 101VO, somewhere around there.

23

24

25

o.
A.

o.

Were you introduced to Rufus?

Yes, I was.

And did you and Richard Highlander and



E. Chamber s - Di rect
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Rufus go into his house?

A. ~ick was going to.

O. Rick ssid he was going to turn his

business over to Rufus?

Ye s.

Yes, we did.

Tell us what went on inside Rufus'

A.

A.

o.
house?

A. Well, we went in and Rufus introduced

us to -- he had a nephew there and all, and

offered us a beer, and he sat and had some

beer and we started talking.

O. Tell us about the conversation that

involved you, that involved Rufus, that

involved Richard Highlander while you were

sitting in Rufus' house late that morning.

A. When you say the conversation

O. Any conversation among any of those

three people: you, Rufus or Richard

Highlander.

A. Well, he was -- he was saying

something about how he was going to turn the

business over to Rufus.

O. Now, back up. Who was going to turn

the business over to Rufus?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
~J



E. Chambers - Direct
24

- ~

1

2

o.
A.

Which business would this have been?

Well, I take it it was the window

3 washing or the cleaning business that they

4 were into.

5 o. Okay. After Rick indicated that, that

6 he was going to turn what business he had over

7 to Rufus, what was the next thing that

8 happened?

9 A. Well, vaguely, you know, like the

10 conversation went on and then he asked Rufus

11 -- he said something to him about did he still

12 have something of his, you know, the thing or

13 something of that nature.

14 o. When you use the word of he, there is

15 a possibility of confusion.

16

11

18

A.

o.
A.

Rick asked Rufus.

Asked him what?

If he still had something that

19 belonged to him.

20 o. Rick asked Rufus if Rufus still had

21 the thing that belonged to Rick?

22

23

A.

o.

R i gh t.

Okay. And what did Rufus say?

r -,, 24

25

A.

o.
He said yes, he did.

What happened next?
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1 A. So he asked him to go get it and he
J

2 went into the back room and he came out, he•

3 came out. I don't know if it was in a bag at

4 that point or if he just had it in his hand,

5 but it was a weapon.

6 Q. All right. W~en you say he got up and

7 went in the back, who are you talking about?

8

9

A.

Q.

Rufus.

Rufus is the one who got up and went

10 into the back and returned with something?

11

12

A.

Q.

Ye s.

Was this action by Rufus in response

13 to Mr. Highlander asking Rufus if Rufus still

14 had that thing that belonged to Mr.

15 Highlander?

16

17

A.

Q.

Yes, it was.

When Rufus came back, tell us what he

18 had.

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

He had a weapon with him, a pistol.

What kind of weapon?

Well, it looked like a 357.

Khat's a 357?

A 357 magnum, a pistol.

A handgun?

Y. s, • i r.



automatic?

revolver?

revolver?

automatic and revolver?

i
I

I
l-

26

Now, was this -- do you know the

He passed it to Rick.

He just looked at it and more or less

Do I know the difference between an

Ye s.

Did this gun have a cylinder like a

Yes, I did.

Yes, I do.

It was Rufus that brought it out.

What did Rufus do with the gun in your

Who was it that brought it out?

Yes, it did.

What did Rick do with it?

Was there any Conversation at that

T~en what happened?

Did you see that handgun, that

Than ha gave it back to Rufus and

A.

difference between a revolver and an

A.

A.

E. Chambers - Direct

A.

A.

presence and Mr. Highlander's presence?

A.

o.

A.

A.

Rufus took it and put it back up.

o.

fiddled with it, you know, showed it to .e.

o.

o.

o.

o.

o.

o.

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

=.J 24

25
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his check.

who leave Rufus' house?

effect that he would pick it up later.

you then do?

So what did the three of

It was Rufus' cousin --

This was the understanding I had.

Ye s.

Okay, okay.

He would pick it up later?

After Rufus came back into the room

Well, Rick owed him some money from

Now, would Rufus have an interest in

So there are three of you plU8 Rick

Then we were talking about getting

I'~ Borry, nephew.

And he wanted to pay him before he left.

that gun?

working.

Well, actually it wasn't three of us.

Only that Rick said something to the

. .
point between Rick and Rufus with respect to

A.

o•

It was fOJr of us.

having put the gun away, what did the three of

ready to go back down to see about picking up

A.

you theft do?

o.

this check that Mr. Highlander seemed to want

to get?

o.

o.

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

'l 24.- -
25

•
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1

2

3

A.

o.
A.

Yes, that's right.

Where did the four of yo~ go? .

Well, when we left, we got into the

4 car and we drove back -- oh, it was the

5 Madison Bouse, that was the name of it.

originally met Rick on Illinois Avenue.

Madison Bouse?

Madison Bouse was the place I

6

7

8

9

o.

A.

Back up. What do you mean it was

What is that?

When

10 I said the hotel and I couldn't think of the

11 name, it was the Madison Bouse.

12 O. So that was the place.that Rick wanted

13 to get the check from?

you then went after leaving Rufus' house

14

15

16

A.

o.
Yes, it was.

Is that the place where the four of

o

17 see if the check was ready?

Was it about noon?

Did.you arrive at Madison Bouse?

18

19

20

21

22

A.

o.
A.

o.

Yes, we did.

Yes, we did.

E1cuse me. When we got there, yee, it

23 waB around noon.

Did anybody get out of the car?c ~

,-'
24

25

o.
A. Yea. Rick and, I believe, Rufue got
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out and went inside to see about the check.

check cashed?

see if his friend woule cash the check for

Ventnor Arenue.

We went to see about

His n e ph ew and I, yes, we s t aye d 0 u t •

Right then and there?

And were you there when he came out?

All right.

I would say not over 10 minutes or so.

Where did you go to try to get the

Yes, I was.

Yes, sir.

Well, Rick had a friend that owned a

Was Rick in there very long?

Yes, we did.

Do you know whether he had the check?

Yes, he had the check.

Did you r.emain outside?

So we drove up there and he want to

Did the four of you then go someplace

A.

A.

Atlantic City, like going up towards Ventnor.

Q.

A.

A.

As a matter of fact, it was right off of

A.

A.

else together in the car?

Q.

Q.

A.

Q.

Q.

getting the check cashed then.

A.

Q.

Q.

store up right past the high school in

Q.

1

2

3

4

5 '

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

C l 24
~~

25
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store in Ventnor up near the high school

see this friend in Ventnor about cashing the

couldn't do it for whatever the reason was at

someplace to get the check cashed because he

We waited

Tell us what went on.

Did you arrive at this friend's

How do you know that he was going to

Okay.

He said so.

Ye 8.

Yes, he did.

Did Rick get out of the car at that

Well, we stayed in the car.

What did you do?

Yes, we did.

Did Rick stay with that friend for

Wall, he spoke to him, came back out

That would be you and Rufus and Rufus'

him.

A.

A.

A.

check?

po i nt?

A.

nephew?

A.

circle?

friend.

o.

o.

A.

for him while he went inside and spoke to his

some period of time?

and said that the fellow was going to take hi.

o.

o.

o.

o.

1

2

3

4

5

6

7

8

9

10

11 !

12

13

14

15

16 !

17

18

19

20

21

22

23

- " 24,
.--'

25
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1 that time and we was to wait there.

2 o. Okay. Did Rick then leave with the

3 friend?

A. Yes, he did.

5

6

7

8

o.
A.

o.
A.

DO you know for sure where they went?

I don't know at all where they went.

Row long were they gone together?

Oh, maybe about 25 minutes or so.

9 o. Okay. Were you there when Rick and

10 the friend returned?

11

12

13

14

A.

0"

A.

o.

Yes, we were.

Were they still together?

Ye s.

Do you know whether Rick was

15 successful in getting that check cashed with

16 the friend?

17 A. Well, he got the check cashed, but I

18 don't think they got it cashed where they took

19 him. I think his friend cashed it for him.

20 o. Okay, all right. Did Rick have a SUm

21 of cash with him when he left his friend?

22

23

A.

o.
YP.s, he did.

Do you know about how ~uch we're

~
L ...J

24

25

talking about here?

I think it was BOmewhere around



Well, at that point we went to Bee

'including Rick,
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$1,600.
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i
I
I

I
where did the four of I.,

I
I,

I
i

go after Rick had gotten

of the check?

Now,

outso

E.

right.All

$1,600 or

you,

th e

A.

o.

5

2

3

1....--,
_ J

6 about renting the car.

7 o. Do you remember where you went?

8 A. I believe the firBt .place we went waB

9 I think it was Budget Rent-A-Car. I

10 believe it was Budget becauBe the firBt place

11 we went we were not able to rent one becauBe I

12 didn't have a credit card. No one had a

._---' 13 credit card and they wanted a credit card •

14 o. Where did you go then in an effort to

15 try to rent a car?

16 A. Then we went to Ruffu Ford.

17 o. Do you know where Ruffu Ford iB?

18 A. YeB, in WeBt Atlantic City on Albany

19 Avenue.

20 o. What went on when you got to Ruffu

21 Ford?

22 A. W,ll, when we got there, we had found

23 out we needed $300 when we were at Budget

24 becauBe we made a call. So Rick gave me the

25 money and I went inaidQ to rent the car.
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concern.

with your credentials?

the car?

A. I had said that Rick gave me the

car with your credentials and in your name?

A. No, sir. I waB JUBt doing a regul_r

driving job and I had no reaBon to have any

What do you recogni.e that to be?

It i8 the agreement that wa••ade up

In whose name was the car rented?

Yes, sir.

Weren't you concerned about renting a

50 the car was rented in your name

Where did the money come from to rent

A.

money.

o. Mr. ChamberB, I'm going to Bhow you a

document that haB been marked aB 5-14 for

identification. I would like you to look at

it and t611 me if you recogni.e what that i ••

A. YeB, I do.

A.

A. I rented the car in my name.

O. Did they ask you for identification or

anything like that?

A. Yes, they did. I Bhowed them my

driver's 1icenBe and all.

o.

o.

o.

o.

o.1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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the car had been rented?

Well, once I had rented the car, Rick

o'clock, Bomewhere around there.

that I signed when I rented the car.

I gueBs it vas around 1.30, tvo

Weren't you starting to get tired?

Yea, I v •••

Did you talk to Rick about maybe going

What kind of car waB it?

It waB a TauruB, a Ford TauruB.

Well, now, about what time waB it

And it's in your name?

Yes, sir.

And does it have your signature on it?

Yes, it does.

What happened with the group now that

Q.

A.

A.

A.

Q.

Q.

Q.

Q.

Q.

A.

Q.

car.

getting to be after all thiB had happened and

you had worked the night shift and you were

driving around and you had rented the car?

What ti.e waB it .aybe getting to be?

and Rufus were outside in his car talking and

so I don't know what was said or anything.

But then Rufus left and I came out and I got

the car and pUlled around and Rick got in the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

~
24

25

,
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1 home and at least catching a shower, changing

2 clothes?

3

5

A.

Q.

A.

Yes, I asked him about that.

What was Rick's reaction?

Well, for some reason, he didn't want

6

7

me to leave.

he thought I

I got the impression that maybe

he knew I was tired and maybe

8 I wouldn't want to, you know, do the job,

9 wouldn't want to take him, you know, take him

10 to New York. Which I was getting tired at

11 that point.

12

__ -' 1 3

14

15

16

Q. But he didn't want you to go home?

A. No, he didn't.

Q. Did you do anything instead?.
A. Well, he made a suggestion, because I

was telling him I wanted to go home and w'!sh

17 up and change clothes and everything, so he

18 made the suggestion that he would treat me to

19 an outfit and we could go and check into a

20 hotel and wash up and clean up, freshen up a

21 little bit.

r,

22

23

24

25

Q.

A.

Q.

A.

Dld you, in fact, do those things?

Yes, we did.

Where did you go?

Well, wa went ~ffshore to Ber.an's
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at the Pier 4?

further offshore, out towards Somers Point,

Ocean City, and we checked into, I believe,

Pier 4.

Sportin~ Goods store and we bought a -- he

bou.ght a warmup suit for me and one for his

se 1 f.

Q. Did you go in'with him?

A. No. I was outside in the car.

O. Did you ever go into the lobby while

Rick was completing whatever he had to

complete, registration?

A. Well, by the time I had finiahed, he

had already completed that.

O. S~ you did get into the lobby?

A. Yes. Well, I had to COme in to go

upstairs to the room.

Where did you go after

Okay, all right.

And then when we left there, we went

All right.

Rick did.

What is Pier 4?

It's a hotel motel out there.

Who made arrangements to rent a room

A.

A.

A.

o.

o.

o.
that?

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

'""l

, ,



laid down on the bed for a while.

of that nature.

around that.

laying down there?

There was a

Be said we can get somethi~g to

J think it was Crab Trap Or som.thing

Bad you eaten anything?

No, I hadn't, not yet.

Okay.

Do you remember the name of the place?

What time was it getting to be by the

What did you do about eating?

It had to be getting towards 4:00,

ea t.

they had a bar and restaurant down there. So

we went downstairs and we had so.ething to

eat because I told him I was hungry and he

A.

restaurant downstairs, you know, in the

A.

E. Chambers - Di rect
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o. Did you make use of the room?

A. Ye s, •we did.

o. In what way?

A. We went upstairs and both of us

A.

said there was no problem.

showered, changed clothes and everything and I

time you were in the hotel room Rick had

acquired and showered, changed and you were

o.

o.

o.

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

=J 24

25
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5 together?

together?

o. 'Now, did you and Mr. Bighlander

:

I
-I
i
I'

38

eat

Yes, we did.

Did you have anything to drink

A.

o.

2

4

3

1

6 A. Yes, we did.

7 O. Was there any conversation while you

8 were at the Crab Trap regarding this

9 girlfriend?

10 A. Well, he kept coming back to the fact

11 of having hard feelings about her and he

12 didn't feel she should get off with putting

13 bim through all those changes, you know, and

14 how he wanted to do something to get back at

15 her.

16 o. But did he ever specify what he m.. ant

17 he wanted to do something to get back at her?

18 A. Well, he had mentioned that he had

19 thought about he had thought about killing

20 her.

21 o. Be had thought about killing her?

22 A. Y(.'8.

-,
23

24

o.
A.

Bow did you react to that?

I didn't want to hear thet.

25 o. Bow did you cOKomunicete to Rick thet
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about killing her?

know, a man losing his freedom over. You

town up to New York?

why it was he wanted you to drive him out of

I was

Bow much did you have toOkay, okay.

Well, other than the fact that he knew

Was there any more discussion about

When we talked about it, I told him

And we talked some more and at that

town, you know, with him having 80me 80rt of

felt I wouldn't say anything about him leaving

probation hanging over his head and

evexything.

drink there?

know my way around good, just the fact that he

I was a good driver and being from New York, I

know.

A.

point I felt that he just had a lot of hard

o.

interested in doing this job, you know,

just didn't want to hear him.

getting pai~ and going home.

A.

spouting out these feelings, you know, and I

feelings, you know, being jilted or whatever

you want to say, about a woman and he was just

o.

anyway I didn't feel any woman was worth, you

•
you didn't want to hear him about thinking1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

:J 24

25
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A. Yes.

too, wasn't he?

A. Oh, it's hard to say. We were

drinking pretty frequently, pret~y re~ularly.

O. Were you drinking to the paint that

you didn't think it was a good idea for you to

be driving?

A. Well, if I had gotten to th~t point,

then I wouldn't have been able to drive, you

know, so I was still able to drive.

o. Was he far enough gone, for instance,

that you would not let him drive you around?

A. Well, I've never really -- I've ~.ver

really driven with him before as far as hi.

being a good driver or whatnot, but I would

say that he· might have been -- he was acting

somewha~ reckless, you know, with his actions,

just with his speech and all.

O. WAS he able to communicate with you?

A. Yes, he was.

O. Carryon a conversation?

A. Ye ••

He was drinking,

Still had your wits about you?

Yes, sir.

What about Rick?

A.

o.

o.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Q. After you had dinner and a few drinks

at the Crab Trap, about what time was it

getting to be?

A. Around 5:30, somewhere around there.

Q. What is it that the defendant, Mr.

Highlander, what is it that he wanted you to

do at that point?

A. Well, at that point we left to drive

back towards Atlantic City. but he wanted to

go through the Margate way, he wanted to see

!f he could locate his girlfriend.

Q. Whose idea was it to drive through

Margate to try to locate the girlfriend?

A. Rick was -- he was telling me what he

wanted me to do.

Q. Did you know where to drive other than

where Rick would give you directiona?

A. No. I wasn't familiar with Margate.

Q. What kind of directions did he give

you in terms of where he wanted you to go?

A. 8s was telling me what street, where

1

2

3

..
5

6

7

8

9

10

11

12

13

1 ..

15

16

17

18

19

20

21

22

23

2 ..

25

Q.

A.

Q •

A.

Was he able to give you directions7

Ye s.

Was he able to walk?

Yes.
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1 to go. what street to turn down to. Be had

2 two or three places that he wanted to check by

3 to see if he saw her car.

4 o. And did he tell you what it was

5 exaclly he was looking for at these two or

6 three places he wanted to check?

7 A. Well. he was looking for a car that he

8 said he had bought for her.

9 O. Okay. Did he give you directions to

10 these two or three places that he wanted you

11 to check?

12

13

A.

O.

Yes. he did.

This would have been sometime after

14 five o'clock?

15

16

A .•

O.

Yes, sir.

Do you know whether he spotted t~.t

17 car?

18 A. Well. at first he didn't. you know.

19 And after we had checked one or two of the

20 spots more than once. on the way out he said

21 h6 saw the car.

22 O. Did he indicate that he .aw the car at

23 one of these spots that he wanted to check

•

24

25

out?

A• Yes •• ir. he did.



E. Chambers - Direct
43

to do or how he wanted to do whatever it was

he had aeen the car?

Atlantic City.

little confused as to exactly what he wanted

I know it was

So it was a thing of, .well,

So where did he have you drive

Aft.r we left from that area, we ca.e

~nd how do you know that he saw the

Okay.

But he knew it right off.

Well, he described it.

After he spotted the car, what

Did he tell you that that was her car?

Do you know which bar?

Do you now recall the location whe~e

Well, at that time he seemed to be a

Yes, he did.

The name of the bar, the Greenhouse or

a ba r •

back into Atlantic City and we stopped off at

A.

Q.

instructions did he give you?

A.

black.

A.

Q.

A.

Q.

the Greenery or something like that.

Q.

Q.

Q.

A.

a while, you know, so let's go on back into

car?

~fter he spotted the car at the Greenhouse?

she's there and she will probably be there for

.he wanted to do.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
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20

21

22

23

~ 24. -'

25
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adrenalin seemed like it was up.

seemed like it was up?

a friend of mine's house in Atlantic City and

we did some more drinking and everytbin9, we

were there getting high.

and a half or so.

O. ·What did the two of you do there?

A. We were sitting in there drinking and

talking to people, playing music and just in

general just drinking.

"

How was he acting?

Where did you 90 after

44

A bar called Piggy's in Atlantic

He was more alert, .ore into it.

Afler we left there, we atopped off at

Understood.

Well, he didn't appear to be as tired

What do you mean by his adrenalin

How were you feeling?

At that time I was still handling it.

Yes.

What about Rick?

Pretty much the same, except his

How long were you and Rick there?

We must have been there about an hour

A.

A.

as I was.

but I was tired.

A.

A.

A.

A.

you left Piggy's?

o.

City.

o.

o.

o.

o.

1

2

3

4

5

6

7

6

9

10

11

12

13
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19 I
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1

2

Q. What do you ~ean by getting high?

We were drinking and we also had some

3 cocaine at the time.

4

5

6

7

Q.

A.

Q.

Both of you used it?

Yes.

Bow were you feeling after all that?

Well. to be truthful. it did kind of

8 pick me up a little bit.

9 Q. The cocaine has the effect of bringing

10 you back. of picking you up?

11

12

13

floosting --

MR. DAVIS:

THE COURT:

Objection to leading.

Sustained.

14 BY MR. TALASNIK:

15 Q. What effect did the cocaine have on

16 you?

17 Excuse lIle?

18 Q. What effect did the cocaine have on

19 you?

20 A. On me p.r.onally. it pick.d •• up a

21 little bit.

22 Q. You describ.d Rick b.ck .t Piggy'. a.
23 his adrenal in was up •••••• d to be .or. into

rO]
.- 24 it and 1 ••• tir.d than you.

25 A. Y•• , air.



1 o.
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How was Rick's demeanor affected by
- ~

2 using the cocaine?

3

4

5

6

A.

o.
A.

o.

He was picked up, too.

He was as well?

Yes.

After being at your friend's house for

7 a while, what did Rick want to do then?

8 A. Well, by then it was -- the exact time

9 I'm not sure, but it was I believe it was a

10 little after 8:00, somewhere in there, and he

11 was about ready to leave then, you know,

12 because then at that point we both had come to

13 the conclusion, too, that if I was going to

14 drive him to New York, I was going to have to

15 get him there because I had been up all that

16 previous night working and all that day no~

17 and, you know, I had already received -- I had

18 received the $300 from him. I had that and I

19 just wanted to earn the money that I got paid

20 for, so I was ready to take him, too, but he

21 was ready to go at that point.

22 o. Th~ friend's house that you were at is

23 in Atlantic City, I take it?

24

25

A.

o.
Yes, it was.

Did you just hop on the Expressway and
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friend Rufus' house.

hook up with the Parkway and go on up to New

York?

you know. At that particular time.

Q. Did he tell you why he wanted to stop

at Rufus or did he just say I want to stop at

Rufus' house?

A. First be said he wanted to stop at

Rufus' house and then it was a thing of I ~ant

to get all my belongings because I'm getting

ready to leave and I'm not coming back here.

Q. Did you take him to Rufus' house?

A. Y'e s , I did.

Q. Did you stay in the car or did you get

out?

J
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

A.

Q.

A.

No, we didn't, sir.

Why not?

Because he wanted to stop off first.

Where did he want to stop off first?

First he wanted to stop back by his

Did he say why?

At that time it wasn't totally clear,

He asked me to stay in the car.

what did he do?

H. went into Rufu.' hou •••
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1

2

o.

A.

How long was he there?

Not longer than about five, six, seven

3 mint'tes.

4

5

6

7

8

9

o.
A.

o.
A.

o.
A.

Did he come out of the house?

Yes, he did, sir.

Did he have anything with him?

He had a bag, a paper bag.

What did he do with the paper bag?

He shoved it up under his sweater,

10 jacket.

11 o. Did he tell you what was in the bag?

12 I A. Well, at that point I had seen the bag

13 b fore from being in the house. I recognized

14 the bag.

15

16

o.
A.

What did you recognize the bag to be?

As the same bag that had the pistol in

17 it.

18 o. That's ~he bag that he brought out

19 with him from Rufus' house?

23 from underneath his swester and stuck it up

under the front seat.r,

20

21

22

24

25

A.

Q.

A.

o.

Yes.

And he put it where?

Wher. he got in the car, he took it out

And you saw that?
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girlfriend.

go back through Margate to locate his

J
1

2

3

4 I
5 '

6 I
7 I
e

9

10

11

12

13

14

A.

o.
then?

A.

o.
there?

A.

o.
A.

o.

•

o.

Yes.

Wher~ did he want you to take him

Well, then at that point he wanted to

Did he give you directions how to get

Yes, sir.

Did he tell you where to drive to?

Yes, sir, he did.

Did you drive him there?

Yes, I did •

Did you arrive at the same bar that he

15 had earlier spotted her car at?

16

17

18

A.

o.
A.

Yes, we did.

Tell us what happened.

Well, at that point vhen ve got up to

19 the bar -- now, I'm not exactly sure if ve

20 went by ~er house first before ve vent to the

21 bar checking to see if ahe vent back ho.e.

22 But I do krow that vhen Ve svung by the bar,

23 he ~av her car was still there, her car vaa

24

25

there.

o. How do you know he aav her car there?
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1

2

A.

o.
He said so.

Tell us what happened next. He asked

3 me to drive through the lot.

4 Q. Did you do that?

5

6

A.

o.

Yes, I did.

Ouickly, slowly, how did you drive

7 through?

8 A. Slowly, very slowly.

9 O. Tell the jury what happened.

10 A. Well, at that point I was mid-way

11 through the lot when the doors of the bar

opened and this girl and this gentleman12 .

13 1

I
141
15

out.

O.

A.

Were they together?

Yes, they were.

came

16

17

O.

A.

What did Rick say?

Something to the effect there ahe ia

18 or there's the bitch.

19

20

O.

A.

What did he do?

He made liKe one motion, reached under

21 the seat and opened the door at the aa.e ti.e.

22

23

O.

A.

Wh.t did he do next?

He jumped out of the car and aterted

24 running towarda her.

25 O. Tell ua what you aaw and heard?
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1 A. Well, at that point when he jumped

2 out, realization hit me of what was happening

3 and I was trying to pUllout of the" parking

4 lot. And as I pUlled out of th6 parking lot,

5 I heard two shots go off and then I heard a

6 third one.

7 O. Did you get out of the car when Rick

8 did?

9

10

11

12

A.

o.
A.

o.

No, Bir.

Did you

r never got out of the car.

Did you see w~at direction Rick was

13 heading when he got out of t~e car?

14

15

16

17

A.

o.
A.

o.

He waB running straight towards them.

Did he have anything with hi.?

The bag, the bag with the gun in it.

How Boon after Beeing him get out of

18 the car with the bag with the gun in it,

19 running towards the girl and the companion did

20 you hear the first two shotB?

21 A. It was shortly after. It was very

22 shortly after, because he was running when he

23 got out of the car.

24 o. Okay. And a1ter the first two shots,

•

25 you then heard a third?
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r-J
_ J

1

2

A.

o.
Yes, sir.

Were you actually able to see the

3 shooting?

4 A. No. Not looking directly at it, no.

5 I wasn't looking directly at it.

6

7

o.
A.

What were you doing?

At that point I was in the processing

8 of turning out of the lot when I heard the

9 first two shots and I flinched and sort of

10 froze for the moment.

11

12

o.
A.

Then what?

Then as I wa3 getting myself together,

13 as I said, a third sbot went off. I had just

14 turned out of the lot. I was getting ready to

15 pick up speed and get out of there.

16 O. What happened?

17 A. By that time, Rick had ran back to the

18 car and he had the weapon in his hsnd.

19 O. Did he get into the car?

20 A. Yes, he op*ned the door and ju.ped in.

21 O. Did he .still have the weapon witb bi.?

22

23

A.

O.

Ye .. , be did.

Was it tbe same one you bad seen

- 1
I~

24 earlier that day at Rufus' house?

25 A. Yes, it was.
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A. Yea.

front. seat.

with where I was at the time and also I was

you took to get out of this area?

I was more or less driving

He was telling me which way to

How did you get to whatever bridges

And the same one that he took out of

Crouched down on tbe floor in the

And the same bag that you saw him

Yes, sir.

When he got in the car, what did he

What did he say?

He told me. to get out of there.

Did he give you any dire~tions?

Well, as I said, I wasn't famili~~

Well, we turned up toward. -- going up

Q.

really shook up.

in the blind.

bring from Rufus' bouse before going to

Margate that night?

A.

Q.

A.

Q.

do?

A.

go.

A.

Q.

toward. Ocean City in Margate and we turned up

going towards Ocean City and took that bridge

Q.

Q.

the car with him when he ran up to tbe girl

and her companion?

1

2

3

4

5

I)

7

8

9

10

11 '

12

13

14

15

16

17

18

19

20

21

22

23

:J 24

25
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Yea, air, he waa atill in the car and

Parkway with Mr. Highlander and the gun?

ao waa the gun.

over -- I believe it goes over into Somers

Point and f~om there ~e got onto the Parkway

heading north.

SomeA lot of it was just luck.

How did you know how to get to the

What did you talk about?

Yes, sir.

And he told you that he shot both of

Well, as I said, I was driving kind of

Yes, sir.

Did he say enything about what had

Yes, si r, that' a what he had aaid.

Did you continue to drive up the

A.

Q.

A.

them?

Q.

Q.

like blind.

Q.

A.

Parkway?

Q.

just occurred in the parkir.g lot?

A. Other than the fact that he shot her,

shot both of them.

Q. He told you that he shot her?

was instinct and some was luck and others he

was down directing me.

Q. He was giving you directions?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

1 8

19

20

21

22

23

::J 24

25
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1 At that point I was very upset,
• J

2 realizing l had .been indirectly involved in a

3 homicide. I had no knowledge that this was

4 going to happen. Be was in, so many words,

5 apologizing to me for getting me involved in

6 the situation, it was something he had to do.

7 o. He told you this was something he had

8 to do?

9

10

A.

o.
Yes, sir.

What do you mean he was apologizing

11 for getting you into the situation?

12 A. . Well, the fact that I was involved, I.
---' 13 was there, you know. I was there. I had

14 rented the car. I had no idea what was going

15 to go down. I didn't believe that he was

16 capable of doing something like that.

17 really didn't.

I

18 o. When he was talking to you on the way

19 up, apologizing for putting you in that

20 situation, telling you that he had to do it,

21 was he coherent?

22

23

24

25

A.

o.
A.

o.

He was making sense.

You were able to understand him?

Ye S, I wa ••

When he gave you directions on how to
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get out of town, was he coherent?,...,
'_ J

1

2 A. Yes, sir.

56

3 o. Were you able to understand him?

4 A. Yes, I was.

5 o. Was he able to speak in rational

6 sentences?

7 A. Yes, sir.

8 o. Why didn't you just drive to the

9 police?

10 At that point a lot of thoughts went

11 through my mind and one of them was that if he

12 was capable of doing that to them, that I

13 could also go.

14 o. Did he still have the gun?

15 A. Yes, sir. And he made a statement,

16 too, if we were stopped by the police, ~~at he

17 wasn't going to give his self up.

18 o. That he would or would not?

19 A. would not.

20 o. Okay. Did you make any stop. before

21 you got up to New York?

A.22 After we got up around 90 .ile. av~y,

23 up ~round the Point Plea.ant area on the

24 Expre.sway, I vas able to get hi. to let .e

25 make a stop. I had to go to the bathroo••

,
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1 And he got out with me and went to the

2 bathroom.

3

4

5

6

7

Q. Why didn't you just book?

A. At th a t point?

Q. Yes.

A. Well, for one thing --
THE COORT: Why didn't you just

8 what?

9 MR. TALASNIJ(: Book -- leave. I I m

10 Borry, your Bonor.

11 A. As I said, when I got out --

12 THE COORT: Watching a lot of

13 television, Mr. Talasnik?

14

15 A.

All right, sorry.

When I got out of the car and went to

16 the bathroom, he was with me, you know, an" at

17 that point he was with me and there was no

18 po in t • I was by myself, plus I wasn't just

19 going to run off and leave the car. Didn't

20 make any sense because the car was rented in

21 lIy nalle.

22 Q. Did you finish tha t~ip taking hi. up

23 to New York?

24 A. Ya., I did -- I did get hill up to Naw

25 York.
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on the way up to New York after that stop?
_ c

1

2

3

Q.

A.

Was there any conversation in·the car

Just the same thing more or less over

4 and over again.

5

6

Q.

A.

Tell us what you mean, the same thing?

Well, it was more about the fact that

7 what he had did and it was something he felt

8 he had to do and that he was sorry againg for

9 getting me involved.

you involved?-'

10

11

12

13

Q.

A.

Q.

It was something he felt he had to do?

Right.

And the only sorrow was that he got

14 A. Yes.

15 Q. What did the two of you do when you

16 got up to New York?

17 When we first pulled up, I was still

18 kind of shook up and. he didn't know exactly

19 how he was going to leave here and didn't know

20 whether he was going to leave by bus, by train

talked about Port Authority, so in tha

21

22

or what. And wa spoka abcut Pann Station,

23 process, I don't know whathar it ca.a fro. hi.

or came from me about stopping off and havin924

25 a drink, you know. I wantad to 9at out of tha
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car and around some people.,------,
I

1

2 o. Okay. Did you st&p?

3 A. Yes, we did. We stopped at a bar.

4 o. When you talked to Mr. Highlander and

5 he was discussing whether he was going to

6 leave town by bus or by train, were you able

7 to understand him?

8 Yes, I was able to understand him.

9 But there was never any mention of where he

10 was going to go to.

11 o. Did he appear to be capable of clear

12 thinking?

13 Well, he knew he had to do something,

14 but it seemed like, he didn't know what exactly

15 he was going to do.

16

17

18

o.
A.

o.

Just that h. was going to leave?

Yes, air.

And it would b. by one of thoa. mod.a

19 of transportation?

20

21

22

23

A.

o.

Q.

Yea, air.

Did you get that drink?

Y.a, we did.

Now, where waa the gun all thia tiMe?

24 A. It waa in that in the bag up under

25 th a aea t. After wa .ada that firat reat atop
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1

2

and he got back in the car, then he was

sitting up~ight in the seat, normally. And

3 the gun was in the bag up under the seat.

4 o. Did you do anything with that gun

5 after you got up to New York?

6 A. Well, after we got up to New York, I

7 told him -- I asked him what he was going to

8 do with the gun because I didn't want the gun

9 in the car and he said he had no use for it

10 and he didn't want to carry it around. Be was

11 just going to leave it there and I could get

12 rid of it any way I ~anted to.

13

14

o. Did you move it aroynd?

I wen~ out to the car and I opened up

15 my trunk, you know. The gun was still in the

16 bag and I took the bag and I went to the

17 trunk. I was going to stick it in the trunk.

18 There was nowhere I could. put it there where

19 it wouldn't be in plain sight and I brought it

20 back and put it back where it was at.

21

22

23

o.

o.

Did you and Rick later split up?

When you say later split up --

Go separate ways.

24 Yea, we did. After we had the drink,

25 we got bact in the car and dropped hi. off at
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Por t Au'tllor i ty.~

, I
1

2 o. Can you estimate for us about what

3 time it was when you dropped him off at Port

4 Authority?

S Well, it had to be in the 12.00

6 o'clock area, the time that we left -- from

7 the time that the incident happened and we got

8 up to New York.

9

10

o. What is Port Authority?

Well, Port of Authority in New York is

11 where the buses leave from New York or enter

12 New York.

:. .J 13 o. How did you know to leave hi. off at

14 Port Authority?

lS

16

17

o.
Row did I know to?

Ye s.

.ell, being from New York, I knew

18 that's where all the buses leave and enter

19 and, you know, he had decided he wanted to go

20 to the Port Authority.

21

22

23

24

2S

o.
A.

o.
A.

o.

That wa. his decision?

Y•• , air.

And you dropped him off there?

Yes.

Around midnight?
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A. Ye s. It might have been a little

after midnight.

o. On the evening or into the early

morning of when the shooting occurred~

A.

o.
Yes, sir.

Is that the last time you saw Rick

Highlander?

Yes, it is.

o. Is it the last time you've had any

contact with Rick Highlander?

A.

o.
Yes, it is.

What happened ~o the gun?

Well, after he left, I drove uptown,

up towards Barlem and stopped off again and

had another drink and then I went first

uptown, up around lS8th Street and I ran in~o

a young lady I knew. We had a conversation.

I went by her house and in the process she

introduced me to another fellow in the area,

like a local hustler. I got into a

conversation with hi. and I .entioned that I

had a weapon in the car that I had no use for,

didn' want it at all and I explained to hi.

that it had been used in a crime. Re ssid he

knew somebody that probably would buy it.
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1

2 house.

So he took me up to this fellow's

We got up there, we talked, the guy

3 wanted to see the weapon. I asked" this other

5

fellow to go down to the car and get it.

didn't even want to handle it, you know.

I

He

6 went down to the car, got the weapon and

7 brought it up and and showed it to the guy and

8 the guy said I'll go and I'll make the sale

9 for you. You can wait here.

10 So I waited there and he came back

11 I and he sold the gun.

12

13

o.
A.

What did you. get out of it?

What he sold it for -- it wasn't

14 strictly money. It was $50.00 in cash and

15 about seven or seven-and-a-half grams of

16 cocaine.

17 o. That's what you got for it?

18 A. Ye 8. That's what I got for it.

19

20

o.
A.

What happened to the car?

W.ll, l.ter on, after th.t, I l.ft

21 frOm th.re .nd w.nt back .round the girl'.

22 house with this oth.r fellow Sli •• Tb.t w••

23 th. guy who took •• around to the guy'. ho•• ,

24

25

th.t wa. hi. n••••

At this point, I w•• tot.lly
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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exhaust~d, overtiredness and everything else

came down on me, the drinking and the cocaine

that I had and did at that time and I think I

had rested for about an hour or so and in the

process of this time, the fellow Slim, he took

my keys, claimed to the girl he was going out

to the car to get some cigarettes and he rode

off with the car. So when I came to, the car

was gone, you know. So in the process of me

raving with her about the car being stolen and

everything or the guy taking the car, because

I had just met this guy, I went back out, the

car was back there, but the guy was gone and

he had locked the car up and taken the keys.

So I wasn't able to get into the car.

Q. What did you do about getting

alternate or substitute keys so you could get

the car back home?

A. Well, what happened was I had to call

back here to Atlantic City and I had my

fiancee get in touch with Ruffu Ford and I had

to get the number of the keys. I got in touch

with my Godfather up in New York and he loaned

me the money once I got the number of the key.

and took me to a lock •• ith where I wa. able to
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1 have keys made.

2 Q. Okay. Were you able to get the car

3 home?

4 A. Yes, I was. Also, when I 90t back

5 into the car, money. that I had had been taken

6 by this fellow and the cocaine was 90ne, too.

7 Q. What did you do with the car when you

8 90t back home?

9 A. When I 90t back home, I took the car

10 back to Ruffu and there was a deposit that we

11 ori9inally had put down, the $300, so that

12 paid. for the time that I was out and I 90t the

13 refund from that. I stopped off in Atlantic

14 City and I saw a couple of .people and I came

15 on home.

16 Q. Did the police come see you?

17 Yes, they did. They were at my houae

18 when I 90t there. When I came home.

1 9 Q. Did they question you?

20 A. Yea, they did. They told me they

21 wanted to question me.

22 Q. Did you tell them what you've told us

23 here today?

Cl
"--'

24 Ye •• They took me down and they spoke

25 with me and I made a statement.
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r-l
L .J

1

2

Q.

A.

Same thing you've told us here today?

Yes,.. sir.

3 II R. TA L AS N111: : Thank you, no further

4 questions, your Bonor.

5 CROSS-EXAIIINATION

6 BY IIR. DAVIS:

7 Q. IIr. Chambers, prior to this incident,

8 you had known Rick for approximately how many

9 years?

10 A. Oh, I'd say about since around '79,

11 '80.

12 Q. So you've known hi. about seven or

13 eight years?

14

15

A.

Q.

Yes.

And you've indicated that prior to

16 this incident, you hadn't seen him for a

17 while?

18 A. Well, I had seen him a few weeks

19 before that, but I hadn't been seeing hi. on a

20 regular basis. Be would pop up every now and

21 -th' n.

22 Q. Oil he know where you worked or did he

23 just happen to walk by and you happened to be

24

25

there?

A. I take it he either knew where I
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1 worked at or he saw me working there.

2

3

4

5

6

o.
A.

o.
A.

o.

Row 10n9 had you been working there?

For a little over a year.

A little over a year?

Yes, sir.

You say he at that point or tbat

7 morning around six o'clock in the morning

8 asked you to drive him?

9

10

A.

o.
Yes, sir.

Now, did he tell you where he wanted

11 you to take him?

12 A. At that point.?.
13 O. Yes.

14 A. It was basically out of tovn.

15 O. Now, you've indicated you were a

16 chauffeur or you were a limousine driver?

17

18

A.

O.

Ye s.

When people request you to drive the.,

19 do you get the details of where they vant to

20 go and what time they want to leave and how

21 long you're going to have to wait and hov long

22 the trip w~uld take you?

23 A. Usually you get so •• sort of

24
.

instructions on vhere the p.ople vant to go or

25 it is written down for you.

•
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2 this way.
",.

1

3

4

o.

A.

And it is based on -- let me ask you

What do you base your fee on?

See, personally, if I do a personal

5 job for somebody, I usually charge them like

6 around $25.00 an hour, you know. Now, with

7 the casino, it is somewhat different.

8

9

o.
A.

An independent job, how do you charge?

As I said, I usually charge $25.00 an

10 hour.

11 o. And if a person walks up to you and

12 says I want you to t~ke me to New York, how do

13 you calculate that job?

14 A. Well, usually that will usually run

15 anywhere from 150 to 200, plus the tip.

16 o. Plus a tip. That depends on the

17 person you take. If he wants to tip you, he

18

19

20

21

22

23

24

does.

A.

o.
A.

o.

o.

If he doesn't, he doesn't?

Right.

You don't Bay $25.00 an hour plus tip?

You never approach the tip.

YOu always say $2~.00 an hour?

Ye ••

If I ask you to drive .e to New York,

25 you say $25.00 an hour and you indicated it
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will COSt about $200?

A. Yeah. I usually come up with like a

set number, set fee.

Q. How much time do you usually

anticipate a run to New York taking you?

A. Well, it all depends on if they want

me to just take them up there and leave them

or if they want me to take them up and drive

them around or if they want me to take them up

and bring them back.

1

2

3

4

5

6

7

8

9

10

11 Q. What did Mr. Highlander tell you he

12, wanted to do?

Q. And you were to take him up, drop him

off and come back?

A. Basically to just drop him off.

Q. Just drive him up to New York. Did

you know where you were going to take him into

New York?

A. Not exactly.

Q. Did he tell you what he wanted to do

when he got to New York?

A. Not exactly.

Q. Did he tell you he wanted you to -- he

wanted to leave town?

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Y.a.
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Q. When he told you what he wanted to do,

did you caculate how much time this is going

to take you?

A. Well, the figure that he had mentioned

to me was satisfactory, so I didn't even have

to go into that.

Q. Now, this figure of $300 took you from

six o'clock in the morning until 12:00 o'clock

at night for you to finish your job?

A. No, sir. I didn't start at 6:00

because I didn't get off from my job until

8 : 00.

Q. Took you from eight o'clock in the

morning until 12:00 o'clock at night?

A. No, sir. I didn't meet him until

9 : 00.

Q. Nine o'clock. in the morning until

12:00 at night?

A. Well, whenever the job started. Be

had mentioned the fee and it vas satisfactory

and I told him that I vould do it.

Q. When did the job start?

A. In terms of length of time, that I

didn't even notice.

•

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Yes.
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2 o'clock, you've indicated that you went where?

.
..---,,

J
1 Q• Well now, when you met him at nine

71

3 A. To the MadiBon Bouse.

4 Q. And when you went to the MadiBon

5 BouBe, wtat transpired?

6 A. Well, aB I said, he waB tryin9 to see

7 about his check.

8 Q. Now, at the time that he met you at

9 Bix o'clock in the mornin9, did he tell you

10 that he was hirin9 you to drive a car so he

11 could use it as a getaway car becauBe he

12 intended to hurt so.eone?
---,,
--' 13

14 Q.

No,. sir.

Did you have any inclination at that
•

15 time that that'B what you were 90in9 to be

17

18 Q.

No, air.

At nine o'clock when you .et hi. at

19 the MadiBon Bouse and commenced talkin9 to

20 him, did he ever indicate that to you?

21

22

A,

Q.

No, sir.

Di~ he ever indicate hi. intentions at

23 all to you up until nine o'clock?

24 A. No, sir.

•

25 Q • Okay. Now, you indicated when you
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.-,
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1

2

then initially went to the Madison House, you

were unable to or he, Rick, was unable to get

3 the check?

4

5 Q.

Yes.

I"litially. Then you guys went

6 somewhere on the boardwalk and went to a bar

7 and had a couple of drinks?

8

9 Q.

Ye., sir.

And during these conversations, you've

10 indicated to Mr. Talasnik that Mr. Highlander

11 was complaining to you about his girlfriend?

12

13

A.

Q.

Ye s, sir.

.as he telling you how much he loved

14 her?

15

16

A.

Q.

Yes, he had stated that.

Did he tall you what ha thought sha

17 had done to hi.?

18

19 Q.

Yas, ha was going into that.

Did ha indicate to you that ha thought

20 that he had baan wrongad by tha young lady?

21

22

A.

Q.

Ye., air.

Did he appear to be distraught and

23 upset?

24 Yas, ha was uptight about that.

25 Q. Row, at that ti.a, did ha indicata to
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1 you that you were going to drive down to

2 Margate or wherever so he could kill this

3 girl?

4

5

A.

Q.

NO, sir.

D~d it ever enter your mind at that

6 point that Mr. Highlander had any intentions

7 on hurting anyone that day?

8

9

A."

Q.

If it had, I wouldn't have driven him.

I will ask you the question again.

10 You can say yes or no.

11

12

13

14

Was it ever indicated to you at any

time that Mr. Highlander had any intentions on

hurting or shooting Gloria Simonelli?

No, sir.

15 Q. Now, you've indicated that you

16 continued to remain in Mr. Highlander's

17 company until you went to Rufus Duff's house?

18

19

A.

Q.

Yes, sir.

And when you went to Mr. Duff's house,

20 you were drinking and Mr. Highlander was

21 drinking?

22

23

A.

Q.

Ye,., sir.

What ti •• did you b.gin your day? You

~l

'- ~
24 say you got off .ight o'clock in the morning.

•

25 What ti •• did you co ••• nc. work?
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1

2

A.

Q.

I work 12:00 to 8:00.

So had been up from 12:00 o'clock that

3 night at least, at least you started work at

4 12:00?

5

6

A.

Q.

Y~8, air.

And you stayed up from 12:00 o'clock

7 the night before all through the day?

8

9 Q.

Yes, sir.

When you went to Rufus Duff's house,

10 you indicated that Mr. Duff had a gun in the

11 house.

12

13

A.

Q.

Yes, 81r.

Before you entered the premisis, did

14 you know the gun was there?

15

16 Q.

No, sir.

Did Mr. Highlander ever indicate that

17 a gun was there?

18

19

20

21

A.

Q.

A.

Q.

Did he indicate?

Before you guys went in.

I don't believe he did, sir.

When you sa. the gun, you aaid Mr.

22 Highlander handled it and Mr. Rufua handled it

23 and you handled it. Ia that tr ue?

24 A. I looked at it, air.

25 Q. You looked at it. At that ti.e, .aa
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there ever any indication that this gun was

going to be used in anything?

A. No, sir.

Q. At that time, you thought Rick

Highlande& was going to do what at that point?

What did he tell you he was going to do at

that point for your services?

A. I was going to drive him out of town.

Q. You further indicated he had

conversations with Rufus?

Q. And you said he had conversations with

Rufus about turning over work?

A. Yes, sir.

Q. In fact, wasn't it a conversation

did you know what the relationahip waa between

Mr. Highlander and Rufus wa.?

A. Not really. This was the firat time I

met Rufu ••

Q. As you aat down -- you don't know him

as Mr. Duff -- but did it appear that Rufua

was an emp~oyee of Mr. Highlander?

A. Yea, air.

Q. Mr. Highlander indicated to yo~ thia

waa one of the reaaon. be went to Rufua'

_.~

•

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Yea, sir.
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1 house, was to pay him?

2

3

A.

o.

Ye 8.

wasn't it also a fact that this

4 conversation between Highlander and Rufus

5 revolved bround the fact that he was

6 indicating to Rufus what jobs he wanted him to

7 do in the next couple of days?

8

9 o.
Yes, sir.

And isn't it also a fact tbat he was

10 telling him what jobs tbat he wanted hi. to

11 keep up because he was going to leave town for

12 a few days?
--,

e-J 13 A. Yeah, I believe that was part of his

14 conversation, too.

15 o. During this conversation, he even

16 indicated to Rufus where he was going.

17

18 o.
Excuse lie?

He also told Rufus wbere he was going

19 to go.

20 A,s far as where?

21

22

23

o.
A.

o.

When he left town.

I "on't know.

You don't recall that?

24 Mo, air. I nsver heard hi. tell hi.

25 where he was going to 9~ because I didn't know
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1 vhere he vas going to go. And I vas taking

2 him.

3 Q. Well, you knev he vas going to Nev

4 York.

5 A. ~e11, that much I vas pretty sure of,

6 but I didn't knov vhere at in Nev York or

7 vhere from there or vhat.

8 Q. Nov, at this stage of your connection

9 vith Mr. Highlander, about vhat time of day

10 vas this vhen you vere at Rufus' house?

11

12

13

Q.

A.

I think it vas around 10.30.

10.30?

10.30 tovards 11.00, somevhere around

14 there.

1 5

16

Q.

A.

That vas your second stop b~sica11y?

From the Madison House, ve stopped off

17 at a complex, ve tried to borrov that money

18 and then ve vent to the bar and then ve vent

19 to Rufus' house.

20 Q. And you also indicated you commenced

21 to drink at Rufus' house?

22

23

A.

Q.

w. had beer there, yeah.

Did Mr. Highlander at this time appear

24

25

to be intoxicated to you?

No more so than myself.
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did "r. Highlander speak to you with regard to

.---;
'_ .J

1

2

o• Now, while you were in Rufus' house,

3 Gloria Simonelli?

4 Be might have mentioned her as he was

5 talking i I general.

6 o. But at Rufus' house his main topic of

7 conversation was not Gloria Simonelli?

8 They were basically talking abou~ the

9 work he wanted to pass off.

10 o. Just conversation basically was to

11 Rufus about the job he wanted Rufus to do

12 while he was out of town for tbe neEt few

13

14

days?

This is tbe knowledge that I heve,

15 right.

16

17

o. That's all we're asking you.

Wben you left Rufus' bouse, where

18 did you go?

19 A. When we left Rutus' house, Rufus drove

20 us back over to the job so he could pick up

21 lIill check.

22

23

24

o.

o.

An~ that's the "adison House?

Yes, sir.

And did you pick up or did "r.

•

25 Highlander pick up the eheck, to your
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J
1

2 A. Yes, he did, to the best of Ily

79

3 knowledge.

4 Q. Now, during the trip from Rufus' house

5 to the Ma~ison House, did Mr. Highlander

6 indicate to you in any fashion that he wanted

7 to do harm to Gloria Sillonelli?

8 A.> Was going to, wanted to, what are you

9 saying?

10

11

12

Q.

Q.

Going to.

No, air.

Now, after Rr. Highlander obtained the

13 check, the~ you indicated he went to a store

14 somewhere down by the high school in Atlantic

15 City?

16

17

A.

Q.

Yes, sir.

I guess you don't know who owne~ the

18 store?

19 NO, I don't.

20 Q. And while Rr. Highlander went in the

21 store to do what he had to do, you did whst?

•

22

23

24

25

A.

Q.

A.

Q •

I ~as outside in the csr.

You were outside in the car?

Ye., eir.

Now, froll the t~ip froll Rufus' house
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1

2

to the store in Atlantic City, did Mr.

Highlander at that time ever indicate to you

3 that he was going to do any harm to Gloria

4 Simonelli?

5

6 Q.

No, sir, not going to.

Now, when he went into the store, you

7 remained in the car?

8 A. Yes, sir.

9 Q. Okay. Isn't it a fact you remained in

10 the car and you continued to drink with Rufus'

11 nephew?

12

13

A.

Q.

Yes, sir.

And how long did it take Mr.

14 Bighlander to return?

15

16 fellov.

Well, as I said, he left vith a

They went off and they were gone

17 about 20, 25 minutes, something like thac.

18

19

Q. And then they returned?

Yes, air.

20 Q. And at that point you left there to go

21 rent a car?

that you rented that car in your na.e?

22

23

24

A.

Q.

Yes, .ir.

And you've indicated to Mr. Tala.nik

25 Ye., I did.
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Yea, sir.

Q. And Mr. Bighlander paid for the

vehicle?

81

Q. Isn't the reason that you rented the

car in your name is that you're the one who

had a credit card?

A. I didn't have a credit card. No one

had one.

Q. That you had the license?

A. Yes, I had a driver's license.

Q. And Bighlander didn't have a license?

A. Not to my knowledge. It was suspended

or something of that nature.

Q. And that was the identification that

was used to rent a car?

A. Yes, sir. I was driving the car.

Q. And you were driving the car?

when we went

we left Ruffu -- okay, that'.

to pick up the warm-up .uit ••

Ye.?

We went to Ber.an'. Sport. Store.

Berman'., and then you vent fro.

When

Ye., sir.

Now, after you left Ruffu, where did

A.

Q.

Q.

A.

Q.

you go?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1

2

3

Herman's to where?

From there we went to the restaurant

I mean, out to around Pier 4.

4

5

Q. Crab Trap?

YC:8, 81 [. In between then, on the way

6 there, we stopped off at a 7-11 and picked up

7 some razor blades.

8 Q. During that period of time, from Ruffu

9 out to buying the jump suits or whatever type

10 of suits you had until you went out to Pier 4,

11 did Mr. Highlander at that time speak in terms

12 of Gloria Simonelli?

13

14

•

Q.

Yes, he had spoke of her •

And was that conversation at that time

15 indicating to you the hurt that he was feeling

16 because of what he alleged that she had done

17 to him?

18 Yes, h~ had spoken of that.

19 Q. And again, as you have indicated to

20 Mr. Talaanik, you really didn't want to hear

21 any of it, did you?

22

23 Q.

No. sir, I really didn't.

Your main goal that day vas to get to

24 New York, come back, make your .300 and get on

25 with the next job?
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A. Yes, sir.

O. Now, after you had eaten and dhowered

at Pier 4, then you left and went where?

A. Okay. When we left there, that's when

we drove back through Margate.

O. And do you know why you went through

Margate?

A. Do I know why?

A. Be was giving me instructions. Be was

telling me which way to go.

O. Did he tell you why he wanted you to

go through Margate?

A. Be said he wanted to see if he saw his

car, the car he had bought for her.

O. Did he tell you why he wanted to see

this car?

A. Yeah. Because he wanted to locate

her, wanted to see her before he went.

O. Did he say why he wanted to see

what did he want with her?

A. Be said that he felt that she

shouldn't just be left thinking she got away

with everything and if nothihg else, he wanted

to scare her.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o. Yes.
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this is around 4:30?

I'm not sure of the exact time, sir,

whatever.

Q. But he never indicated to you that he

was goin~ to kill her, did he?

at this point.

Q. Do you recall making the statement to

the police when you had gotten back from New

York?

A. Do I recall making the statement?

Excuse me. Would you say that again?

Q. Do you recall making a atatement to

the police on April 29th of 1988?

A. Yea, I made a atate.ent.

Q. Do you recall telling the police that

you rode by the Greenhouse approxi.ately 4:30?

A. More or leaa, that's probably what I

did aay, s~r. See, at that ti.e we're talking

about something that ia almost 13 months ago.

At that time everything vaa very fresh in my

mind and you keep going over the times vith me

No, sir.

Now, as you drove through Margate,

And he wanted to talk to her?

Well, talk to her, scare her,A.

Q.

A.

Q.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- j

•
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kay.

Q. You've indicated to the police that at

that time it was around 4:30 that you drove by

the Greenhouse?

and I'm trying to get them as correctly as

possible.

Q. I understand. That's why I'm

referring to your statement.

Q. Did anything happen or what happened?

~. NG, nothing happened other than the

time he saw the car, he spotted the car.

Q. Be spotted the car?

A. Yes, sir.

Q. And do you know where the car ~.s?

Did you know ~here the car was located?

A. Did I know?

Q. Yes. Or did he tell you?

A. I kno what he told .e. You see, I

didn't kn~w what the car was, vhat it looked

like, what color it was. All I knev vas vhat

he was telling .e about it. 8e vas looking

for the car.

Yes.

Was it light outside at that time?

Yes, 8ir.

Q.

1

2

3

4

5

6

7

e

9

10

11

12

13

14

1 5

16

17

18

19

20

21

22

23

24

25

•
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2 car?

r--,
'_ J

1 o. What did he tell you when he saw the

3 A. 8e said that's the car he had bought

4 for her.

5 o. D~d he indicate when he said that's

6 the car, did he indicate which car he was

7 talking about?

8

o.
I know it was a black car.

Now that you noticed a black car and

10 he indicated it to you, do you know where it

11 was located?

12

13 g.

At the bar.

Was it on the street, parking lot or

14 where?

15 In the parking lot.

16 o. Now, when he said there's the car,

17 what did you do?

18

19 o.

We didn't do anything.

Did you stop, did you circle the block

20 or what?

21 A. I thint we circled one time.

22 O. And then

23 A. And then we kept going, went into

Atlantic City.

, ,

25 o. Did he give you any indication at that
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Carolina.

Q. Now, when you arrived at Pi99Y'S,

basically all you did was drink?

time that he intended to harm Gloria

Simonelli?

A. No, not actually.

Q. And at that point you continued to 90

to Atlan_ic City?

A. Yes, ~ir.

Q. And how 10n9 did you stay at Pi99Y'.?

A. I would say about an hour,

hour-and-a-half, somewhere around there. 90

minutes.

Q. A. you left Pi99Y'., di~ Mr.

Hi9hlander appear to be into_icated at that

tille?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

Q.

A.

Q.

A.

Q.

Yes, sir.

And you went to Pi99Y'S?

Yes, sir.

What is Pi99Y'S?

It's a bar.

Where is it located?

On the corner of Artie and North

Yes, sir.

And was Mr. Hi9hlander drinking?
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o. When you went to Fat Reck 's hou",e, you ,

did what?

A. Well, we both were feeling -- we had

been drinking.

O. The question ls, did IIr. Highlander

A. Was he drunk or intoxicated you are

saying?

neither of us were drunk.

O. He appeared to be semi-intoxicated?

A. Yes, sir.

O. And when you left there, you indicated

you went to your friend Fat Reck's house?

cocaine.

O. Didn't you also had so.e cocaine and

some heroin also?

A. We did do some drugs, sir.

O. How long did you re.ain at Fat Reck's

house?

We had so.e

Right across in

Ye s.

Did he appear to be intoxicated?

We were both semi-intoxicated but

We drunk so.e more.

Yes, sir.

A.

o.

o. Where did he live?

the hi-rise?

".

1

2

3

4

5

6

7

9

9

10

11

12

13

14

15

16
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25

_ J

•
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1 A. That was about another hour-and-a-ha1f

2 or so.

3

4

5

Q.

A.

Q.

Another hour-and-a-ha1f or so?

Yes, sir.

D~ring that hour-and-a-ha1f you were

6 drinking and using some drugs?

7

8

A.

Q.

Yes, air.

Now, at the end of that hour and a

9 half, did Mr. Highlander appear to be high?

10

11

12

13

14

15

16

A.

Q.

Q.

A.

Q.

Oh, we were high, yes.

Were you high then?

Yes, sir.

And that was about what time?

When we got ready to leave, you mean?

Fat Neck's house, yes, sir.

I guess around 8.30 or somewhere

17 around there. Eight o'clock, 8.30, soacwhere

18 around there.

19 Q. And you went from Fat Neck's house

20 around 8.00 to 8.30 to where?

21 A. We left there, stopped back around

22 Rufus' houlJe.

23 Q. Okay. And you said that Mr.

~J 24 Highlander went into Rufus' house and it took

25 him about 10 ainutes?
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1 A. About.
_ J

2 O. Isn't it a fact he vanted to go into

3 Rufus' house to pay him the final $50.00 he

4 oved him?

5 r don't recall that, sir. I don't

6 recall hi. saying anything about paying hi.

7 anything he oved him because he paid hi.

8 before ve left, before ve -- vhen ve vere at

9 the rent-A-car place. I knov he paid hi.

10 money. I don't knov vhat transaction vent on

11 other than he paid hi••oney, so I thought he

12 vas straight vitb that.

13 Q. So you don't knov vhy he vent in,

14 then?

15 A. To pick up his belonging •• ae vas

16 getting ready to leave town.

17

18

o.
bag.

You .ay he ca.e out witb a brow; paper

One tbing be ca.e out witb wa. tbe brown

19 paper bag?

20

21

A.

o.
Ye., air.

And you knew or he you bad .een the

22 brovn paper bag before?

23

24

A.

o.
Y•• , 81r.

And you indicated to Mr. Tala.nik, you

•

25 knew vhat wa. contained in tbi. brown paper
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1 bag was the 357 Magnum?
J

2

3 Q.

It was the same bag I saw before.

Did you know what was contained in

4 that bag?

5 W"ll, yes, I was under the impression

6 that was the bag that had the pistol in it,

7 especially when he stuck it up under his

8 jacket.

9 Q. Now, Mr. Highlander came out of Rufus'

10 house, as you stated, and he had a bag that

11 you've indicated that you recognized because

12 you had seen it before and you assumed that a

_J 13

14

gun was in that bag

Yes, sir.

15 Q. -- and he got into your vehicle that

16 you were driving, that you had rented and did

17 you say anything to Mr. Highlander, likb hey,

18 what do you have in that bag?

19 A. Sir, he told me he was leaving, he was

20 going out of town. I knew he had the gun. He

21 was taking the gun out of town with hi •• That

22 was part of his personal effects.

23 Q. Did you know or did you uay anything

'l
. "

24 to h1m about that gun?

25 A. About hi. havin~ it?
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1

2

Q. In your car.

Just that I didn't want him fiddling

3 around with it because I didn't want a gun in

4 the car.

5 Q. ~he question vas, did you say anything

6 to him about having that gun in your car?

7 A. I don't exactly know hov to ansver

8 that, sir.

Q. When he got into the car, you knew or

10 at least you assumed he had a gun, didn't you?

11 A. I knev he was going to get his

12 personal effects. I vas taking him out of

13 town. I k~ew his gun vas part of his personal

14 effects.

15 Q. When he got into the car, did you knov

16 he had a gun?

17 A. When he got back in, I assu.ed be did,

18 yes.

19 Q. In fact, you told the police that you

20 knew he had a gun, didn't you?

'-l
1-

21

22

23

24

A.

Q.

A.

gun.

When he got back in the car?

Ye".

Yes, sir, I said I assullied he had the

;.l.

25 Q. It vas past assumption. You knev he
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had the gun.

A. I said I assumed because I didn't see

him come out with the gun in his hands. Re

came out with a bag. It was the bag that I

recognizee had the gun in it and I assumed he

had the gun.

Q. Now, at that point --

MR. DAVIS: Could I have this marked

for identification?

THE COURT: Yes. Why don't we take

a brief recess at this point. You may mark

that as D-7. What is the date?

~R. DAVIS. It is April 29, 1988,

and it is Mr. Chambers' statement taken by the

Major Crime Squad.

THE COURT. D-7.

Take a brief recess.

(Above-described statement was

marked Exhibit No. D-7 ~or identification)

(Whereupon, the jury lesves the

courtroom)

~HE COURT. We will take a

fiv~-minute recesa. Mr. ChamberM, you .hould

not di.cu •• the .ub.tanc. of your t •• ti.ony

with anybody during the r.c••••
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1

2

SHERIFF'S OFFICER,

(Brief recess)

All rise.

3 (Jury enters the courtroom)

4 THE COURT, All right, IIr. Davis,

5 you may pcoceed.

6

7

IIR. DAVIS, Thank you.

H BY IIR. DAVIS,

9 Q. The last thing you indicated, IIr.

10 Chambers, when you saw this bag, you assumed

11 it was a gun?

12

13

A.

Q.

Yes, sir.

An& from that point, you were directed

14 to drive IIr. Highlander to lIargate?

15

16 Q.

Yes, sir.

Now, did you know where you were going

17 to lIargate at that point?

18 Well, he said he wanted to see her

19 before he left.

20

21

22

Q.

A.

Q.

D.i d you

If possible.

If possible. And you drove back to

23 wha, the Greenhouse?

24 AS I said before, I believe we stopped

l.l.

25 by her house where she lived st first before
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Q. At.d you or Mr. Highlander didn't see

it?

we swung by there.

Q. And the purpose of going by her house

was to look for her car or what?

A. Yes, sir.

Q. From talking to Mr. Highlander, did

you have any knowledge that .he wa. going to

be co.ing out that door at tb~ ti.e tbat you

drove through the. parking lot?

Q. And, as you indicated to Mr. Talasnik,

when you drove up in the parking lot Ms.

Simonelli was exiting the premisis?

A. No, sir. I said the car was still

there and we drove through the parking lot

very slow and as we got halfway through there,

that's when the young lady ca.e out with tbe

gentleman.

Q. To your knowledge, did you have any

knowledge that she was going to be co.ing out

of that door at that ti.e?

No, air.

Right.

Then you drove by the Greenhouse?

res, sir.

A.

A.

Q.

A.

1

2

3

4

5

6

7

8

9

10

11

12
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17

18

19

20

21

22

23

24

25
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1

2 o.
I didn't get that impression, sir.

Now, did Mr. Highlander plan with you

3 to go down there and kill Gloria Simonelli?

4

5 o.
No, sir.

~hen he got out of the car and did

6 what he did, was that a could I say that

7 was a complete surprise to you, Mr. Chambers?

8

9

A.

o.
Yes, sir.

And then you left from there and you

10 indicated you went to New York?

11

12

13

14

15

o.
~un.

A.

o.

Yes, sir.

And for whatever reason, you sold .the

Yes, sir.

And that's the last time you saw Mr.

16 Highlander?

17

18

A. Ye s, si r.

IIR. DAVIS. That's all I have, your

19 Honor.

20 THE COURT. Mr. Talasnik?

21 REDIRECT EXAIII.ATION

22 BY IIR. TAL~SNII.

23 o. Just a couple of qU.sti6ns, IIr.

24

25

Challlb.rs.

In r.spons. to so •• of the qu.stions
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by IIr. Davis, getting now up to the point

where you and IIr. Highlander are at Piggy's

Q. -- you were asked about your condition

and IIr. Highlander's condition. And I believe

you indicated that you were partially

intoxicated, but not drunk.

A.. Yes, sir.

Q. Now, what does that .ean?

A. That means that you're feeling a

little light, a little tipsy, but you're still

in control of what you're doing.

O. Still in control of what you're doing?

Q. Then when you were asked about going

to your friend's house and ingesting some

drugs, you indicated that after ingesting the

drugs, referring to yourself and IIr.

Highlander, we were high.

A. Ye,s, sir.

O. What does that mean, we were high?

A. Wel~, it meant that we were feeling

good, you know. Not out of it where you don't

recognize who you're with or what you're

doing. Juat with the wa~ you're feeling,

~J

1

2

3

4

5

6

7

8

9

10

11
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13
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24

25

A.

A.

Yes, sir?

Yes, air.
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things just seem to come easy.

Q. Were you still in control?

A. Yes, sir.

Q. Did you conclude that Mr. Highlander

was still in control?

A. Well, he was still telling me what to

do, yes, sir.

Q. Now, the reference to apologizing to

you for having gotten you into this --

MR. DAVIS. I object. That was

outside the cross-ezamination.

MR. TALASNII. Withdrawn.

THE COURT. Sustained.

MR. TALASNII. I withdraw the

question.

No further questions.

MR. DAVIS. No further questions.

THE COURT. You aay step down, Mr.

Chaabers. Thank you ve,ry much for coaing, sir.

IWitness excuselll.

THE COURT. Mr. Talasnik, you .ay

call your ~ext witness.

MR. TALASNII.
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2 examined and testified as follows,

3 DIRECT EXAMINATION

4 BY MR. TALASNIK,

5 Q. L~sa, will you tell us in what town

6 you now live?

7

8

9

10

Q.

Q.

Atco.

And where do you now work?

I work in Cherry Bill.

I want you to think back to 1988, the

11 first part of 1988, and ask you where you were

12 employed back then.

13

14 Q.

At the Atlantic Palace.

Could you sit forward and speak into

15 the microphone for us and answer that question

16 again?

17

18 Q.

At the Atlantic Palace.

What is the Atlantic Palace?

19 A. It's a condominium hotel. I worked

20 for the developer, who developed and sold the

21 building.

22

23

Q.

Q.

Wh.re is the Atlantic Palace located?

New York Avenue and the Boardwalk.

So you can walk down tbe Boardwalk and

25 enter Atlantic Palace at the Boardwalk?
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1

2 Q.

Right.

Would you have been employed there

3 during the month of April 1988?

4

5 Q.

Yes.

D.d you know through the course of

6 your employment there a fellow by the name of

7 Rick Highlander?

8

9

A.

Q.

Yes.

Is the fellow that you know as Rick

10 Highlander in the courtroom today?

11

12

A.

Q.

Yes.

Can you identify hi., please?

Re's sitting right there.13

14

.r; •

THE COURT. Pointing to the

15 defendant.

16 Q. What kind of contact did you have with

17 Mr. Highlander in your capacity with Atiantic

18 Palace?

19 A. He had coae in ~o do so •• carpentry

20 wor k in ",nits. I was a secretary there, so we

21 had a business relationship. I would do so.e

22 typing of ~he different things he needed to

23 do.

24 Q. Did you ever do typing for hi. in the

25 for. of proposala for jQbs he was going to do
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1

2

someplace else?

Yes.

3 Q. Do you ever remember doing a proposal

4 for him for Madison House?

5 A. T believe that was one of the places,

6 yeah.

7 Q. Okay. Now, I want to direct your

8 attention to Monda~ morning, April 25, 1'88,

, and I ask whether you were working that

10 morning.

11

12

13

14

Q.

Q.

Yes, I was.

About what time did you come to work?

Nine o'clock.

Sometime after coming to work on
•

15 Monday morning, do you remember seeing Mr.

16 Highlander?

17

18 Q.

Yes, I did.

Would you tell us about that?

l' ae had come in. I think it was before

20 lunchtime. And asked if he could leave hi.

21 briefcase in my office and he would pick it up

22 later.

23

24

25

Q.

there?

Did he do anything el.e while he wa.

ae a.ked to borrow flO.OO .0 he could
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1

2

go to the bar before he got his check and then

he left.

, 3

4

5

o.
A.

o.

Did he ask that of you?

Yes.

~id you hear hi. ask it of anyone

6 else?

7 A. I overheard from down the hall he

8 might have asked one of the other girls at the

9 office.

10 o. Do you recall now at that time when

11 Mr. Highlander came in, left his briefcase and

12 asked you for moner so he could go to the bar,

13 do you recall if anyone was with Mr.

14 Highlander?

15 A. Yes. There was another gentleman.

16 o. Do you recall if he was white or

17 black?

18

19

A. He was black.

MR. TALASNIK. Thank you, no further

20 questions.

21 THB COURT. You may cross-examine.

22 CROSS-EXAM!NATION

23 BY MR. DAVIS,

24 o. Ms. Ginsberg, Mr. Righlander borrowed

25 flO.OO from you?
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Yes.

it.

O. But be left bis briefcase witb you?

A. Riqbt.

O. A.• d wbat did be indicate?

A. He said be would pick it up later

durinq tbe day.

O. Tbat's about tbe extent of tbe

conversation?

MR. DAVIS. Tbat's all I bave.

THE COURT. Mr. Talasnik.

~R. TALA~NIK. Notbinq furtber,

tbank you, your Honor.

(Witness excused)

MOSHE SHINAL, bavinq been duly sworn, was

examined and testified as follows.

DIRECT EXAMINATION.

BY MR. TALASNIK.

O. Mr. Sbinal, wbere do you work?

A, I own a little deli on -- in Atlantic

City on Veptnor Avenue.

O. I. tbat deli somewbat close to tbe

biqh acbool in Atlantic City?

A. Ye., alr.

1
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25

No. He asked to, but I didn't bave
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1

2

3

o.

o.

How long have you owned that deli?

Nine years.

During the course of owning that deli,

4 did you have a customer by the name of Rick

5 Highland~r?

6

7

A.

o.

Yes, sir.

Is the fellow that was your customer

8 Rick Highlander in the courtroom today?

9

10

11

A.

o.
Yea, sir.

Can you point him out for us, please?

Yes, sir.

r -

12

13

THB COURT:

defendant.

Pointing to the

14 BY MR. TALASNI~:

15 o. Now, Mr. Shinal, how frequently would

16 Mr. Highlander come into your store?

17 A. Well, in the beginning he used I

18 used to own two stores in the saae area. I

19 used to have a store, Moahe's aini aarket,

20 where I made sandwiches, and I had Dover

21 supermarket, which is the next block. When he

22 was living in ay neighborhood, he was living

23 -- ay atore is around the 3900 block and I

24 think he was living in the 4000 block. He

25 used to co.e aore often. Then when he lived
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can you understand me?

Q. Yes.

A. When he left the area, he was coming

like once or twice a week to my little mini

market to buy his lunches.

Q. Mr. Shinal, in addition to being a

customer at your store and coming to bUy

lunches or groceries, did you ever cash checks

for him?

Yes, I did.

Q. Was that a fairly routine practice for

you to cash checks for him?

A. Por a few times, yes.

Q. Do you ever remember having any

conversations with Mr. Highlander ab~ut so.e

problems he was having with a girlfriend?

A. Well, yes, I did. When he was -- when

he used to come shop in my store, he u.ed to

tell me his problems with his girlfriend. The

girlfriend when he used to live in the

neighborhood and then when the new girlfriend

that he had, the last girl, I think her n•• e

was Gloria.

Q. The last girl you knew .bout w••

Gloria?
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1

2 Q.

That's what I knew, Gloria.

Did he ever talk to you about problems

3 he had with Gloria after the two of them split

4 up?

5

6

7

A.

Q.

A.

Yes, he did.

What did he tell you?

He told me that he had a problem, I

8 think something happened between the two of

9 them and she's suing him, taking him to court

10 and he was trying to settle this. He wasn't

11 allowed to be next to her or to see her and he

12 was trying to settle this without going to

13 court with her.

14 Q. Did he ever say what he would do if he

15 couldn't settle it and not have to go to

16 court?

17

18

A.

play

Well, Rick had a way of I guess to

his wa~ was to play the bigshot. The

19 slang he used to say, I will beat her, I will

20 kill her. But that's the way he was talking

21 about anyone or everyone. So I never took it

22 as a serioqs saying, that he would really kill

23 or .omething like that.

24 Q. Although you didn't take it .e~iou.ly,

25 he did .ay he was think~ng of killing her?
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1

2 Q.

He did say it.

Did he say it more than once?

3 I can't remember. He said it probably

4 a couple of times.

5 Q. O~ay. Did you ever talk to him or did

6 he ever make references to his ownin9 or

7 havin9 access to a 9un?

8 No well, ownin9 it? I can't

remember. He probably did. He probably did,

10 but I never saw him with a 9un, if that's what

11 your question is.

12

13

14

Q.

Q.

You never saw him with a 9un?

No, never saw him with a 9Un.

Did he ever say anythin9 about his
,

15 ability to get a 9un?

16

17

18

19

Q.

Q.

I think, yes, he did.

Yes, he did?

Yes.

Did he ever talk to you about whether

20 you were aware of any place. that somebody

21 could 90, .ome placa. out of the country where

22 they could~'t get you?

23 Yeah. One time he did .top and .ay he

24 will 90 to South Africa, South A.erican,

25 whatever, I can't reme.ber e.actly where, and
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a place if he runs away, he would never come,..-,
1 J

1

2 back to the United States. They wouldn't ship

3 him back to the United States.

4 Q. Okay. I want you to now think about

5 the day, Monday, April 25, 1988.

6

7

A.

Q.

Ri gh t.

Do you remember seeing Rick Highlander

8 that day?

9

10

A.

Q.

Yes, I did.

Were you working at your store that

11 day?

12 Yes, I was working in the store that

13

14

day.

Q.

I was there by myself.

About what time of day did you see

15 Rick Highlander?

16 A. I saw Rick Highlander, I remember it

17 was my bUsy time, around 12.30, something like

18 th is. 12.00, 12.30 in the afternoon. Rick

19 Highlander stopped and he wanted to pay his

20 bill and he wanted to cash a check. Ellactly I

21 don't remember how .uch was the check. DO you

22 want me to keep telling you what happened or

23 do you want to keep .sking .e questions7

24 Q. I'll keeping .sking you questions.

25 THE COURT. Good ide ••
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O. When Mr. Bighlander showed up at

around 12.30, was he alone or was he with

other people?

A. When he stopped in my store, he was by

himself. Be was alone. A car was waiting for

him right in front of my store, where I have a

loading and unloading zone in my store, but I

didn't look in the car and I don't know who

was there. But he was with the car. Again,

when he stopped in the store, he was by

himself.

O. Bow did you know that the c&r that

you're describing was waiting for him?

A. Well, I found out about this after

when we came -- we went to the bank. When we

came back, he jumped from my car and he went

to the other car.

O. All right. Let me take it one step at

a time, though. When Rick walked into the

store, he was alone?

•

1
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25

A.

O.

O.

A.

Yes.

An~ did he have a check with him?

Yea.

What did he a.k you?

To ca.h it for him.
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1 Q. Do you remember if it was a lot of

2 money or a little bit of money?

For a working man, I guess it's a

3

4

A.

dollars?

A lot of money? For me? 13 hundred

5 lot of money.

6 Q. And you think it was somewhere in that

7 neighborhood, $1,300?

8

9 Q.

Something like this, yes.

Were you able to cash the check for

10 him right there?

the check was -- happened to be from the

~ame bank which I deal with, First Fideiity.

11

12

13

Not in the store, no. I had to go to

14 I decided that I will take the check right to

15 the bank and find out if the check 1s good, I

16 will cash the check in the bank and give hi~

17 his money.

What a~out your store?

I closed -- I locked the store up.

18

19

20

Q.

A.

Q. ~kay. Where did you take Mr.

21 Highlander in an effort to cash the check?

22 I ~ook hi. to Margate, to the First

23 Fid~lity in Margate.

24 Q. Did you tell Mr. Highlander that you

25 were going to go to a benk in Margate?
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1

2

3

o.
A.

Yes, I did.

How did he react to that?

He was very nervous, didn't like the

4 idea.

5

Ii

7

8

9

o.

o.

o.

Did you take him to Margate with you?

Yes, I did.

Were you able to cash the check?

Yes.

What happened with the money after you

10 cashed the check?

11 He owed me for my bill. I think it

12 was $200 or $300. I took whatever he owed me

13 and I gave him all the rest of the money.

14 o. What did you do with Mr. Highlander

15 then after you cashed the check?

16 A. I took him back to my store, I went

17 back to my business and he went his way.

18 o. Now, when he got out of your car, did

19 you see where he went?

20

21

22

23

o.
A.

wen

o.

He went into -- out of my car?

Yes.

He vent, if I remellber correctly, he

to the car that was waiting for hill.

.ere there people in that car?

,
::1.

25 A. I don't remellber. I think -- I think
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1

2

one person was there -- I don't remember. I

didn't really pay too much attention to this

3 car.

4 Q. You just know he got into another car?

5 A. • know he got into another car •

6 Q. Was there somebody else driving at

7 least?

e Yes.

9 Q. Do you remember whether the somebody

10 else driving was white or black?

11

12

A.

Q.

No.

Now, do you remember anything about

13 how Mr. Highlander was acting in your company?

14 Yes. He was very nervous. He was not

15

16

himself, as I know him usually.

want to go with me to Margate.

He didn't

I didn't

17 understand why. I said, you're not driving,

18 I'm the one driving. He felt he had a few

19 drinks in him and I said you don't have to

20 worry, I will go to the bank. I won't cash

21 the check until I make sure the check i. good.

22 Of course, he didn't have a choice. Otherwise

23 I wouldn't cash it for hi •• He got in the

24 car, we went to the bank and we ca.hed the

25 check and that wa. that.
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A. N,o.

Yes.

prior to that time, did you know that Mr.

Highlander was having problems with his

girlfriend'?

Q. And you indicated that he did not want

to go to Margate with you to cash this check?

A. Right.

Q. Now, had he gone to Margate with you

on previous occasions to cash checks?

Thank you, no further

Mr. Davis?

MR. TALASNIJ::

Yes.

That was the last time you saw him?

A.

Q. No?

A. No

Q. Now, did he tell you why or did you

know why he didn't want to go to Margate?

A. No. He really Oidn't tell .e, no. I

Q.

questions.

THE COURT:

CROSS-EXAMINATION

BY MR. DAVIS:

Q. Mr. Shinal~ directing your attention

to that date of April 25th when Mr. Highlander

came to your store, wanted to cash the check,
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1

2

didn't know why he didn't want to go. I

figured right now I think he just didn't go

3 because I guess he didn't want to meet or see

4 somebody that he wasn't allowed to be next to

5 her, but I don't remember him telling me why

6 he didn't want to go on this day.

7 Q. Did you know where he lived before he

8 broke up with Gloria?

9 A. NO. Wait. Did I know where he lived

10 before -- not in my neighborhood. Th at he was

11 living with Gloria? Probably he did tell me

12 th is. I don't remember. He probably did tell

13 me he lived with her.

14 Q. Now, did you have contact with Mr.

15 Highlander while he was living with Gloria?

16

17

18

19

20

Q.

Q.

A few times, yeah.

Did you know her personally?

No.

Had you ever seen her?

&he may have stopped in my store one

21 time. I saw her one ti.e. She was sitting

22 and waitin~ in the car for him while he waa

remember talking to her -- I wouldn't know

23

24

doi. 9 his shopping in .y atore. I don't

25 her, no.



II. Shinal - Cross
115

---,
I

1 Q. After his breakup, did you have

2 conversations with him concerning how he felt

3 about Gloria?

4

5

6

7

A.

Q.

A.

Q.

Yes, I did.

knd what did he indicate to you?

That he was hurt when she left him.

Be was what?

8 A. Be was hurt. Be missed her, he loved

9 her or whatever. Be was -- he wanted to be

10 back with her, that's what I understand.

11 Q. Now, you asked IIr. Talasnik or

12 indicated to IIr. Talasnik he said he was going

to kill Gl~ria once or twice?I
---' 13

14

15

A.

Q.

Right.

Were these conversations, w.re they in

16 a serious vein, non serious

17

18

19

20

A.

Q.

A.

Q.

Non serious vein.

Non sezious vein?

Non serious vein.

And when you were talking about -- you

21 also indicated to Mr. Talasnik you spoke to

22 him about abtaining guns or he spoke to you

23 abellet guns. Was this in any fashion connected

24 with Gloria Simonelli?

25 A. No, not at all.
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1 Q. Be also indicated to you that he would
_ J

2 like to go to South American or South Africa

3 som~where and not come back. Was thi S in the

4 same vein with Gloria Simonelli?

5

6

7

8

A.

Q.

A.

Q.

1.0, not at all.

Different conversations altogether?

Different conversations, right.

And the last time you saw him was the

9 time that you cashed the check and he paid you

10 what he owed you?

11

12

A.

Q.

Yes, sir.

Did he indicate to you at that time

13 that he was going to leave the area or

14 anything?

15

16

A.

Q.

No.

Now, on that same day of April 25th,

17 did you indicate to him that you would go

18 speak to Gloria on his behalf?

19

20

A.

Q.

Yes, I did.

What was hiB response to you in .aking

21 that offer?

22 A. I ~hink he said no to m., it wouldn't

23 help, but I did say let's s.e if -- he was

24 very upset, he was scared, h. probably thought

25 he would have to go to jail and I said if you
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Honor.

A. Right.

Q. Did you also indicat. that h. had eom.

conc.rns about going to jail?

THE COORT: Mr. Talasnik.

REDIRECT EXAMINATION

BY MR. TALASNIK:

Q. Mr. Shinal, you are indicating you

offered to talk to Gloria for Rick?

Q. ~.ll us about that.

A. Well, I have to r ••••b.r. We're

talking ab~ut a year ago. But he did -- I

gu.es they had a fight between the tvo of the.

and I think, as I understand, he hurt the girl

and h. was afraid that if she viII take hi. to

Yes.

For Rick, yes.

And he said no, don't both.r?

A.

A.

Q.

117

want me, I go talk to the girl. I don't even

know her, but I will talk to her and see if I

can help you in some way. Again, he was

pretty fairly good customer in my store and I

didn't have no problems with him and figured

if I can help hi., I will gladly do it.

MR. DAVIS: That's all I have, your

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

_J
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2 jail.

,.--,
_ J

1 court, he will have to go spend some time in

3 MR. TALASNIK: NO further questions,

4 thank you, your Honor.

5

6

7 Honor.

8

THE COORT:

MR. DAVIS:

THE COORT:

Mr. Davis.

No questions, your

Thank you, Mr. Shinal,

9 you may step down.

10 (Witness ellcused).

11 MR. TALASNIK: The State calls

12 Lanette Boyle.

13 LANETTE BO~LE, having been dUly aworn, was

14 ellamined and testified as follows:

15 DIRECT EXAMINATION.

16 BY MR. TALASNIK:

17

18

19

20

21

o.
A.

o.
A.

o.

Ms. Boyle, where do you work?

Ruffu Ford.

How long have you worked there?

A~prollimately five years.

What kind of work do you do at Ruffu

22 Ford?

23

24

A.

o.
I'. the rental manager.

How long have you been the rental

25 manager?
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A. About three years.

O. Would you have been the rental manager

on Monday, the 25th of April, 1988?

O. Ar,d do you have a recollection of

being involved in some rental transactions

that day?

telephone n~mber, place of e.ploy.ent.

O. Do you recognize th.t photocopy ••

accurat.ly depicting the origin.l .gr •••• nt

that you pr.p.r.d th.t dQY?

identification. I would like you to look at

it and tell me if ~ou recognize what it is.

A. Thi~ is the rental agreement that I

filled out.

O. What is it about that document that

causes you to remember that that's a rental

agreement that you filled out?

A. I recogftized the handwriting.

O. What kind of information i. contained

on there?

thatdocument

for

going to show you a

been marked as 8-14

I'm

Ye 8.

Yes.

The cu.tomer's name, .ddre •• ,/!..

A.

has earlier

A.

O.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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rt
_ J

1

2

A.

Q.

Yes.

What car is involved in that rental

3 agreement?

4

5

6

7

A.

Q.

A.

Q.

It's a 1988 Ford Taurus.

Add to whom was it rented?

Bdward Chambers.

What kind of a procedure do you follow

8 before letting one of your cars go off with

9 somebody?

10 A. You either have to have a major credit

11 card, valid driver's license or your driver's

12 license and at the time we were doing rentals

13 c!\ a cas h d'e po sit bas is.

14 Q. Do you have a recollection of dealing

15 with an Bdward Chambers on that transaction?

16 A. Yes.

17 Q. And did you ask him to present the.e

18 various credentials that you've ssid you

19 relied upon?

20

21

Yea.

MR. Tt.LA8NIIt. Your Bonor, I have a

22 document I ~ould like .arked for

23 identification.

24 TBB CODRT. 8-4'.

25 (Below-described docu.ent .arked
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2 BY MR. TALASNIK:
J

1 Exhibit No. S-49 for identification)

3 Q. I'm going to show you a document which

4 has now been marked S-49 for identification.

5 I would like to ask you whether you recognize

6 what it is.

7 A. It's a copy of Mr. Chamber's driver's

8 license and a Golden Nugget identification

9 card.

10 Q. And does that appear to be an accurate

11 photocopy of the documents that Mr. Chambers

12 presented to you in order to rent the car on

13

14

that Mondayo the 25th of April?

Yes.

15 Q. Now, vhen you get documents like that,

16 do you do any kind of checking to make sure

17 the person is vho he says that he is or

18 represents that he is?

19 A. Yes.

20 Q. What kind of checking did you do with

21 Mr. Chambers?

22 In this case, he vas -- he listed two

23 places of employment, casinos viII not verify

24 employment over the phone, so I .erely ~ade a

L'

25 copy of his casino identification card and
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2 over the phone.

Il
,_ J

1 verified his employment at the Catalina Botel

3 Q. Where is the Catalina Botel?

4 A. In Atlantic City.

5 Q. Gllay. Now, was cash put down on the

6 car in order to rent it?

7

8

A.

Q.

Yea.

And does the record disclose how much

9 cash was left?

10

11

A.

Q.

$300.

Does the record that you have before

12 you disclose when the rental agreement was

13

14

15

16

17

m!lde?

A.

Q.

A.

Q.

It was opened on April 25th of '88.

And the approximate time?

1.30 p.m.

DO you have a recollection of Nr.

18 Chambers gettiNg the keys and leaving after

19 that agreement was signed?

20

21

A.

Q.

Y.es, he would have done that.

Was there anything unusual about any

22 part of th~ rental situation as of that day?

23

24

25

A.

Q.

A.

No.

Where did the figure $300 co.e fro.?

It would have b~en the approxi.ate
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cost of the rental for the day plus a $250

security deposit which we required.

Q. When was the car supposed to have been

returned under that agreement?

A. T~e following day.

Q. Was the car returned the following

day?

No.

Q. What happened?

A. We received a telephone call from a

woman who was calling for Edward Chambers,

saying that --

~R. DAVIS, Objection to what was

said, Judge.

A. -- that the keys --

TBE COURT, Whoa, whoa.

IIr. Talasnik?

IIR. TALASNII, I'll rephrase the

question, your Bonor.

BY IIR. TA<LASNII,

Q. You got this phone call from a WOman

who was caJling for IIr. Chambers?

A. Ruh-huh.

Q. Did you receive information from this

woman having to do with the car?
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_ J
1

2 Q.

Yes.

After receiving that information, what

3 did you then do?

4 A. I called a telephone number that was

5 given to me by -- actually, it wasn't given to

6 me. A message was given to me. I did not

7 receive the telephone call myself. A message

8 was given to me what telephone number to call

9 back to give key cut numbers.

10

11

Q. What do you mean by key cut numbers?

Key cut numbers are numbers to have

12 keys cut for the vehicle, the ignition key,

13 door key that apparently had been lost.

14 MR. TALASNIK. Your Bonor, I have an

15 additional document. Parhaps it could be

16 marked S-49B.

17 THE COORT. No. S-50.

18 (Balow-describad document marked

19 Exhibit No. S-50 for idantification)

20 BY MR. TALASNIK.

21 Q. I'm going to show you a documant that

22 has been now marked as S-50 for

23 idellltificat1on. I ask if you re~ogni.a that.

24 Yas. It' • it was a nota -- tha

25 note givan to me with the telaphone number to
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return a phone call regarding the keys.

Q. And in compliance with that, you

relayed the inform~tion necessary to make new

keys?

A. Yes.

Q. Did the car come back that day?

A. No. It came back the following day.

Q. Which would have been Wednesday?

A. Yes, the 27th.

Q. Do you recall the car being returned?

A. Yes, I checked the vehicle in.

Q. Was there a deposit or any portion of

tbe deposit that was returned to anyone?

A. Yea.

Q. How much and to whom was it returned?

A. It was returned to Mr. Cha.bers and it

vas $152.20.

MR. TALASNII. Thank you, no further

questions from the witne •••

THB COURT. Mr. Davis?

MR. ~AVIS. No que.tion ••

~HB COURT. You .ay st.p down, thank

you v.ry much, M•• Boyl ••

(Witn•••• xcu •• d)

THB COURT. Call your n.at witn••••
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1

2 Honor.

MR. TALASNllt.

126

Deborah Stone, your

3 DEBORAH STONE, havin9 been duly sworn, was

4 examined and testified as follows.

5 DIRECT EXAMINATION

6 BY MR. TALASNllt.

7 Q. Ms. Stone, in what municipality do you

8 now live?

9 A. Cape County -- Cape May County.

10 Q. What kind of work do you do?

11

12

13

14

15

16

A.

Q.

Q.

Q.

I'm a desk clerk.

Where?

Pi~r 4 Motor Lodge.

Where is the Pier 4?

Somers Point.

How 10n9 have you been a desk clerk

17 for the Pier 4?

18

19

A.

Q.

About ~ year-and-a-half.

Would you have been the desk clerk

20 back on Konday, the 25th of April, 1988?

21

22

A.

Q.

Ye s.

Do you recall what shift you were

24 A. 8.00 to 4.00. 8.00 in the mornin9

25 until 4.00.
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series of documents that together have been

that was in effect as of April 25, 1988, for

registering someone into a room?

condition that they vere in .t the ti •• of

their preparation?

then gave a registration card to fill out and

then get cash or credit card from the ••

I would

The first one is the

Y•••

And do they appear to be in the ••••

Y•••

Do they a~p.ar accurate?

Are the docu.ent. before you, do th.y

Yes.

127

Rs. Stone, I'm going to show you a

Basically quoted them the rates and

4:00 in the afternoon?

Huh-huh.

Can you describe for us the procedure

A.

Q.

A.

Q.

A.

A.

registration card and then the bill that g.t.

charged, the actual charge ••

Q.

appear to be the original that were maintain.d

by the Pi.r 4 Rotel?

marked as S-15 for identification.

Q.

Q.

like you to look at them and tell .e if you

ecognize what they are.

A.

Q.

•

1

2

3

4

5

6
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~

'_ J

1

2

A.

o.
Yes.

Is there anything about the

3 registration form that leads you to believe

4 that that's the one that you completed on the

5 25th of A~ril 19887

6 A. Yes. It's my handvriting. We put the

7 amount of the rate and the room numbers and

8 the dates and everything and hov much cash I

9 took from him.

10 o. Nov, to vhom vas the room rented on

11 that day?

12

13

A.

c.
Richard Simonelli.

Did you ask for any identification

14 from Richard Simonelli?

15 A. No. I neglected to.

16 o. Is that the name that vas signed by

17 the person signing in?

18

19

A.

o.
Yea.

And about vhat time of day did Richard

20 Simonelli sign in?

21 A. Betveen 3,00 and 3,30 in the

22 afternoon.

23 o. Do you nov recsll vheth.r anyone els.

r-J,- 24 accompanied Richard Simonelli vh.n h. aigned

25 in for the room that afternoon?
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2 followed him in and when I offered to help
. J

1 Yes. There was a gentleman that

3 him, Mr. Simonelli said he was with him. It

4 was a black gentleman.

5 o. Y~u do recall that the companion was a

6 black gentleman?

7

8

9

A. Huh-huh.

THE COURT: Was that answer yes?

THE WITNESS: Yes.

10

11 questions.

MR. TALASNllt: Thank you, no further

_J
12

13

14

THE COURT.

M'R. DAV IS.

THE COURT.

Mr. Davis?

I have no questions.

You may step down, Ms.

15

16

Stone. Thank you very much.

(Witness excused)

17

18 Duff.

MR TALASNIlI:. The State calls Rufus

19 RUFUS DUFF, JR., having been duly sworn, was

20 examined and testified as follows.

21 THE COURT. Mr. Duff, good morning.

22 Please be food enough to sit forward and lean

23 int that microphone there so we can hear what

,

i.L

you have to say.

25 DIRECT EXAMINATION
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BY MR. TALASNIK:

Y•••

Q. Is the fellow you know as Ri,ck

Highlander in the court today?

City.

Q. H~w long have you lived at the

Lighthouse Apartments in Atlantic City?

Pointing to the

Yea.

Yes.

Five years now.

Point h1. out, please.

There.

Mr. Duff, where do you liver?

338 Lighthouse Apartments, AtlanticA.

A.

A.

Q.

Q.

THB COURT.

defendant.

BY MR. TALASNIK.

Q. Mr. Duff, did you ever do any wor k

with Mr. Highlander?

A.

Q. How old are you, Mr. Du f f ?

A. I'. 45 right now.

Q. What kind of work do you do?

A. Window work, cleaning.

Q. Do you know a fellow by the na.e of

Rick Highla~der?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
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discussed

o 1

2 ::-eflect that

THE

we've

COtlRT, The record will

the schedule

2

and

3 I've indicated to counsei. Mr. Talasnik has

• indicated to counsel and to a. that we wl1:

5 have evidence that w1:1 take part of today

6 and after today he does not have any

7 witnesses before Monday. As a resu:t we wil:

8 recess after the testimony today and

9 reconvene Monday at 9:30 and at that ti •• the

10 State will proceed to co.plete its

11 presentation.

: 2 Additionally,

13 Your Honor, yesterday the Court .eked tor

:4 information regarding a proffer of certain

15 physical evidence that the State would be

~6 offering at the conclusion of the State'.

:7 case, specifically certain photograph. t~at

18 were alleged to have been taken at the

19 autop.y on the resains of Gloria Sisonelli

20 In reviewing the applicable court rule la.t

21 night I found any nuaber of citation. to

22 specific New Jersey ca.e. that addre •• the

23 appropriate exercise of d1.cret1on 1n

24

25

allow1ng or not

in. Given that

allowing tho.e photograph.

the State will not b. in a

G!RAL:l w. AllARNO, OFFICIAL C ~T ItIPOIt~!R



1 position ~o rest until Tuesday. I would

3

2 request to wait until then to be able to

3 address that issue with allot those eases.

4 ,HE COURT: Nr. Ta lasnik, r

5 thought I indicated yesterday, the record

6 wIll reflect whether I did or I didn't. that

7 I was soliciting but not requiring a proffer

a from you and you said yesterday you weren't

9 going to be in a position to do it and I told

10 you yesterday and I tell you again today

11 that's okay.

12 MR. TALASHIII:: PIne. thank you.

i 3 THE COUR':': I wanted to know a~

14 much in advance as I could so that I would be

15 able to prepare tor it, but I told you 1~ yOll

16 weren't prepared to do that, I would live

: 7 with it It wasn't a proble. yet and lsn'~ d

i8 problem today.

MR. 'l'Ar.ASNIX: r'll be In a

20 position then to address the Court at the

2 i conclusion of the State's ca ••. have

22 instructed the wit~esses that they shou:d not

23 show the phutographs to the jury, either on

24 purpaee or by accident.

T!iE COURT: .. understand . Who

l'

G!RA~D w. AaAR~O, OF?ICIAl C~ ~: RZ?OR:Z~



o 1

2

do you have. Doctor Jason?

MR. TALASNIK: No.1 have

4

3 Detective Teaeenfitz to be followed by ~octor

• jason.

expectation that you're goIng to

5

6 Is it your

THE COURT: Let's get started.

7 go past lunch?

8

9 I 1 11 b@

MR.

coapleted

TALASNIK: I

by lunchtlae.

think that

I have four

10 witnesses available to teatlfy today. Given

11 th@ starting tise I think I can be tinished

12 by lunchtime.

M~. ':ALASNIK:

1 3

14 be.

15

THE COURT: You don't hav@ to

16 them .:'1 here. I f we' are. "'e are.

1 7

18 we are.

THE COURT: £xactly. it we a:e.

19 MR. ':o\LASNIK: None of the.

20 have any other place to go. so it they need

21 to come back this afternoon that's tine.

22 THE COURT: Okay. the record

23 wIll also re!lect ~hat I have given all

24 counse: today copies of what I propo •• are 0:

25 final reeo••• ndatton. with r •• pect to the

GERALJ W. ABARNO. OFPICIAL COURT REPOR':!~



1

5

substance of the charges in the penalty phase

2 and we'll discuss that when we discuss it.

3

4 courtroom).

-(3ury returned to the

little late getting started this morning .

5

6

./

THE COURT,

gentlemen. good morning.

Ladies and

Sorry we're a

We

8 have I assure you not been sitting around

9 reading the newspapers. We have been working

10 in connection with the matter and I apologize

11 tor the delay tor you, but you should

12 understand that the'tim. that we were

13 spending is tjme we would have to spend in

14 the matter and I'm sorry it imposes on your

let me advi.e you that we will not ba here

to.orrow. We may not even be here all day

today y. t • but we':1 take as auch ti •• as we

n •• d and then recess until Monday aorning so

you can aake whatever plans you like tor

15

16

17

18

19

20

21

22

schedule.

tOlllor.row.

I try to keep that to a minimum.

With respect to the schedule.

Monday we'll again •• k you to ~e

23 here a little bit later. at 9,30 on Monday

24 morning, bee.u •• I have a couple other

25 •• ttere t1ret thing, then we'll pick up and

G!RAL~ W. AaA~NO. O?FICIAL COURT R!PORT~~



o 1

2

proceed.

of next

i don't

week. I

yet

won't

have a very good view

probably u~t1; about

6

3 Tuesday. We will again leave Friday of next

4 week as an open question and whenever I ~now

5 what there is to know I'll give you a sense

6 of it.

1 :ust in general terms and in a

8 very general way it's my present expectation

9 that we mayor may not finish the case next

10 week. It we don't tinish the case next week.

11 whether we use Priday or we don't. we would

12 probably be looking" at soa.tia. early the

:3 fol~owlng week, that 1s the week of Monday,

1. the 26th. Monday, Tuesday, perhaps Wednesday

15 of that week, something 1n that general area,

:6 so for your general planning that's a. auch

17 as I know at this point.

18 Okay, Mr. Talasnik, you m ,y

19 call your next witness.

20 MR. T.\LASNIlC: Thank you. Your

21 Honor. the State calls Detective Tea.enfitz.

DULY SWORN A~ A WITNESS,

FOLLOWS:

DIRECT EXAMINATION BY MR. TALASNIlC:

22

23

24

2~

S T It P HEN J. T E A S

AND

It N FIT

TESTIFIED

z ,

AS

WAS
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TEA5ENFITZ/TALA5NIX

A. V... I wa •.

A. Yea, I .....

A. Yes, I have.

at that ti.e7

That would be

Did you have

Were you working

the day after the killing.

the .orning of April 28, 19 ••.

of Gloria 5i.onelli7

involved in the investigation into the death

Q. And in that capacity did you beco.e

Q. Like to direct your attention first to

Q. How auch ot that tia. ha. been spent

of Margate. Margate City Police Departaent.

A. I'a cu~rently employed with the City

A. Approximately nIne years.

Q. Detective, where are you currently

employed?

A. Approxla.tely three y •• r •.

Q. How long have you been ••played with

the Margate City Police Oepartaent?

•the month of April, 1988.

continuously for th. l •• t three y.ar.?

as a detective with Margate Police Depart.ent

Q. I'd like to direct your attention to

as a detective?

Q. And have you been a detective
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TEA5ENFITZ/TALA5NIK

wh~re the deceased had resided?

Involving the crta.",

was apartment E, Miss SI.onelli l s apart.ent

search of Miss Slaonel11 1
• apart.ent?

That

And 15 this an it •• that wa ••• 1 .,

Yes, I-did.

What location was searched?

It wes 100 North Monroe Avenue.

Yes, this Is a ~otel re •• rvation

Did you in tact participate In t"U!

You had information that that was

Yes, I did.

And were certain it ••• seized by you?

Yes.

Il a going to show you an it •• that has

Yes.

And what was your purpo.e in going In?

To ascertain or locate any evidence

A.

Q.

A.

Q.

A.

occasIon to ccnduct a s@arch at a loca~lon

within the City of Margate?

been aarked ae 5-43 for Identification. I

want you to look at it and tell .e it you

recognize What it ~s.

A.

Q .

A •

receipt. at cetura. tor the rair.aunt Hote:.

San Francisco.

~.

A •

Q.

A •

Q.

Q .
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TEASENFITZ/TALASNIK

A. Yes.

this search?

seized?

A. Yes. it' Is.

And I want you to now removeOkay.

A. Rick Slmon.~:i.

Q. And wh.t would that be?

Q. Is there also attached a credit card

Q. Is there an Indl~atlon ot in who ••

A. Arrival 11/8/87. departure 11/11/87.

n ••• the reservation w.s?

A. It was later turned over to the

Q. Now. what dId you physically do wIth

that collection of documents after it was

during the course of your participation In

Q. And what were the date.?

A. Yes. there Is.

bIll that would refer to the approximate

Q .

Prosecutor's Office tor evidence.

the contents ot it to let us know whether it

Q. Now, Is there contained within there a

appears to be In the s ••• condition that it

A. Yes, it does.

was at the tia. that you .eized it.

dates of the hotel stay?

[J .•
2

3

,
5

6

7

8

9

10

1 1

12

13

1 ,

1 5

16

17

18

19

20

21

22

23

24

25

GERA~O W. A8AR~O. OFFICIAL COURT REPOR7!?



0 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10
TEASENFITZ/TALASNIK

receipt?

A. Yes, there is.

Q. And does the credit card recel.lt

revea~ whose credit card was used?

A. Yes, it does.

Q. What does it reveal?

A. Gloria Ann SImonelli.

Q. During the course ot your search ot

M1ss SI.onelll's apartaent. did you deter.ine

that she also had a post office box?

A. I also deter.toed that there was a

poet ottice box, yes.

Q. And did you determine it appropriatp.

to check that as well to see it there wou:d

be any relevant evidence?

A. Yee.

Q. Did you in tact go to thie poet ottic,-

box?

A. Ye., I did.

Q. And in which post ott ice wae it

locatec!?

A. The Ventnor City poet ottice.

Q. Wae there anything in there?

A. V•• , there was 90~. letter •.

Q. And did you eeize any or allot the.?

GERALD W. ABARNO. OFFICIAL COURT RE?OR7SR
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letter seized.

call your attention to unpaid invoices listed

abov•.

Mr. Rick S1.onel11, ·A-Plus Maintenance, tor

the amount ot $456.

Limousine Service and it 1s addressed to Mr.

Rick Simonelli, A-Plus Maintenance.

notice to

TEASENFITZ/TALASNIK

I belteve there was at least one

I'm going to show you an item that has

Was on. or the wi tn ••••• that Y"i\

Ves. I did.

Yes, it's a letter trom Custom

In addition to your participation in

What's inside?

Custo. Liaousine Service, a bill to

Is there anything el •• contained on

The name Rick Simonelli, A-Plus

A •

Q.

A.

Q.

A.

Q .

these various s.arches, Oetective. did you

also have occ •• ion to interview witn •••••••

part ot the OV'trall Inveetigation?

been marked 5-42 tor identification. li~e you

to look at it and tell me it you recognize

what it is.

Q.

A.

Maintenance, it's a request

Q.

there?

A.
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(The following takea place at

sidebar, outside the heering of the jury)

TEASENPITZ/TALASNI~

interviewed Michael Reed?

A. Yes.

Q. When did your interview ot Michael

Reed take place?

A. The interview with Mr. Reed took place

on the 29th of April, 1988, at approximately

two p.m.

Q. That would be approxiaately four days

after the death of Miss S1.onel11?

A. Yes.

Q. During the course of that interview

with Mr. Reed. did you have any conversation

with him regarding Richkrd Highlander and a

gun?

A. Yes, we did.

Q. What did Mr. Reed tell you7

A. Mr. Reed during the interview had

indicated --
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MR. DAVIS,

Mr. Reed indicated.

THE COURT,

hel"e.

THE COURT,

Objection to what

Let ••••• you up

Ilhat'e the
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[J 1

2

protter?

TEASEHPITZ/TALASHIK

MR. TALASHIK: Your Honor. the

3 testiaony is offered under evidence rule

What's the4

5 proffer'?

6

THE COURT:

MR. TALASHIK: That he will

7 testify that on that date Michael Reed d;,1

8 tell him about Rick having a gun, that he saw

9 the gun. that it was stored at Mike Reed'.

10 house tor so•• period of time.

1 1 THE COURT: As Michael Reed has

12 testitied here?

13 MR. TALASHIK: Well. yeah,

14 subject to the cross examination which

l~ indicated that when Michael Reed gave his

16 first statement to the police he didn't

17 indicate that that was so.

18 THE COURT: Basis tor the

19 objection.

20 MR. :lAVIS: Judge, nuaber one,

21 hearsay. Humber two, I didn't pick up • date

22 when this conver.ation wa. held.

23

24

TilE COURT:

MR. :lAVIS:

April 29.

JUdge, when I made

2S ay objection the other day or •• d •• y ero ••

GERALD W. A8ARHO. OPPICIAL COURT REPOR;~R



14

he

Therefore I'. objecting thatconversation.

TEASENPITZ/TALASNIK

exe.inaticn about the state.ent that Murray

is talking about that he didn't tell the

police, I was.referring to the statements he

initially gave to the police after he had

said when th~y asked him about the gun and

said no. It was not referring to this

conversation. I had no knowledge of this

1

2

3

4

5

6

7

8

o

9 it's hearsay.

10 THE COURT: It is certainly

11 hearsay. The question 1s not whether it's

12 hearsay. The que.t~on 1s whether it's

13 admissible hearsay. I think it is ad.issible

14 with a limiting instruction. I think it i.

l~ admissible not tor the substantive truth ot

16 the statement but rather addressed to the

17 credibility of Reed and I will per.it t',,,

18 testimony on that basis and atter it comes 1n

19 I wl11 give • 11mit~ng inatructlon to the

20 jury.

2 1 MR. TALASNIIC: Thank you. Your

22 Honor.

23 iThe sidebar conterence wa.

24 concluded).

25 TH! COURT: You •• y proceed.

GERA~D W. ABA~NO, OFFICIAL COURT R[PO~T!F
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TEASENPITZ/TALASNIK

BY HR. TALASNIK,

Q. During the course ot your conversation

information did he relate to you with respec~

to Richard Highlander and a gun?

A. Mr. Reed stated to myself and the

investigators present that he was in tact

aware that Richard Highlander owned a

handgun.

Q. Was Hr. Reed able to d •• cribe the gun

tor you?

A. Yes, he stated to ay.elf and the

investigators that approxl •• tely two to three

weeks prior to this interview he had

personally seen this w•• pon and he at.te.l

that it was possibly a .3~7 •• gnua, four to

six inch barrel. dark blue •• tal, brown

handle hand grip and that the gun was a

revolver.

Q. Wa. he able to tell you how it was he

knew that Rick had this gun?

A. That he personally .aw this weapon.

Q. Where?

A. At hi. hoae.

Q. Now. at the ti •• that you interviewed
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TEASENFITZ/TALASNIK

say you •• y consider any t •• tiaony or any

evidence in connection with any at the

general any evidence that 1. presented 1n the

case .ay be considered by the jury with

Mr. Reed, w~re you aware that he had earlier

been interviewed and not mentioned anything

about the gun')

was interviewed earlier and that he nev,or

mentioned the weapon in any prior interview

because of his tear of Richard Highlander and

tear that he may be harmed.

I

That 1s to

So •• times

Thank you.

Just one second.

MR. TALASNIK,

In tact he pointed this out. that neA.

evidence 18 adaltted in the ca •• tor a

liaited purpose and it .ay be conaidered by

the jury only tor a limited purpo •• and

that's what this evidence ju.t w••.

You've juat heard Mr.

Tea •• ntitz t •• tity a. to .o•• thing that Mr.

have no further questions at the witne ••.

THE COURT,

Mr. Davis. pIe •••.

Ladies and gentlemen, in

deciaiona that you have to .ake.

respect to any issue In the ca.e.
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TEASENPITZ/TALASNIK

to be.

respect to what he said and what he didn't

In order to ••• tet you it you

choo •• conaide: th1. t •• t1aony, but it 1.

This

You a.y

The testimony that was j~~t

~eed ot course testified himself

the other day.

Reed said.

defendant had the gun or that the defendant

consider it. to establish that 1n tact t:,~

about Reed and hi. t •• tlaony, you •• y it you

oftered was not oftered. and you may not

find it helpful in deciding what you believe

offared only for that purpo.e, that i. to

halp you avaluate Reed'. credibil1ty and

consider whatever testimony you heard trom

stored the gun at Reed's house.

testimony that you just heard was ottered and

what Reed said and what you balieve the truth

to in listening to all of that te.timony and

Reed on that subject it you choose to.

the testiaony froe Reed, he testified with

aay be considered by you if you find it

helpful in evaluating Reed'. credibility.

everything else decide what you believe of

That Is to say as you recall when you he3rd

say on specific occasions and you will have
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.Mr. :Jav!s.

TEASENFITZ/DAVIS

that's the ol.ly purpose for which you may

consider it.

Q. And whoss post office box is that?

A. The post office box I believe is

it was a post office box that we obtained

trom Miss S1monelll's apart •• nt.

Q. You obtained the letter froe Miss

office box 1. that that's indicated on that

letter7

A. That's Mr. Highlander.

Q. And that business that you Indlcat •.I.

A-Plus Maintenance, whose busine •• wa. that?

A. I believe that wa•• pa.t buein••• o~

Mr. Highlander.

Q. At the tiee of this Incident it ... ~

I .aid whose postSImonelli'. apartment.

CROSS-EXAMINATION BY MR. DAVIS:

Q. Detactive. you identified S-42 on

behalf of Mr. Talasnik. is that true?

A. Yes.

Q. And what did you indicate that it was?

A. It's a letter addre.sed to Mr. Rick

S1monelll. Cueto. Llaoualne Service. that'.

where itls fro •.
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TEASENPITZ/DAVIS

Mr. Blghland~r's business. wasn't it?

A. No. I believe his business was Skyline

Corporation.

Q. Didn't he also own A-Plus Maintenance?

Maintenance, Mr. Rick Simonelli.

Q. And A-Plus Maintenance which is

contained on t~•• letter. the po.t otfice box

belonged to Richard Highlander, didn't it?

It. Yes .

inves~igated his holdings.

Q. SO actually you don't know it it w.• ~

his business or not at the time of that

letter?

A. No, I don't.

Q. Or better still the date at the bill?

A. Yes.

Q. On the date at the bill wasn't A-Plus

Maintenance Mr. Highlander's?

A. Excuse me?

Q. On the date at the letter, S-42.

didn't A-Plus Maintenance bueine.s belong to

Richard Highlander?

A. I per.onally don't know whether it was

hi. bu.in•••.

I never

It was .~dr•••• d to A-Plus

At one tlae I believe.A.
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Q. Now, you turther indicated,

contained 1n that envelope, 5-43. all you're

doing i. reading what you tound in that

Q. You also indicated S-43. what did you

indicate 5-43 was?

A. It was a hotel reservation and package

froa the Pair.aunt Rotel. San Pranei.co.

Q. Do you know it that bill was paid?

A. No, I don't.-

TEASENFITZ/DAVIS

Q. And the bill was sent to the post

oftice box that belonged to Richard

Highlander?

A. Yes.

Q. And do you know it the bill was paid?

A. I don't know.

The question 1s what

before I get to that. what'~Detective

you've indicated to the jury 18 what you've

read in S-437

A. Y••.

Q. You don't have any personal knowledge

of that situation?

A. I w•• nlt there during the

re •• rvat on., no.

Q. And you don't know where the aoney

envelope, 1. that true?
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TEASENPITZ/DAVIS

ca.e fro., do you?

A. No. I don·t.

Q. Now, dtrectlng your attentIon to AprIl

29. regardIng MIchael Reed. how dId It happen

that on that date you spoke to Michael Reed

again?

A. There was an interview set up to speak

wI tho hI .. agaIn.

Q. And why dId you set up thIs IntervIew.

at whose request?

A. I was approached by attorneys of thIs

attorneys had contacted ayselt and had

IndIcated that they had a person that wIshed

to speak to the police concerning the

investigation at this murder we were

InvestIgatIng.

Q. And thIs was MIchael Reed?

A. Yes.

Q. And you saId at thet ti.e Michael Reed

indicated to you that he had .e.n Mr.

Highlander with a gun?

A. Yes.

Q. And he further indicated to you that,

when I •• y you I •• an the police d.p.rtlllo~·I".
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TEASEKFITZ/DAVIS

told the palice that he did not see Mr.

Q. On April 29, to the be.t ot your

A. In tear that Richard Highlander would

Q. So he wa • • till when I •• y tree, he

WhatLet me ask you this question.

A. Ve., he wa •.

Highlander with a gun?

Q, Yes.

that on a prior occasion he indicated he had

never seen a gun for what reason?

come back and hara hi •.

A. Excuse.ae?

A. Ko, he had not.

A. On the date ot the interview I

captured, had he?

date did you receive that intor•• ticn?

wa. atill in th •• tre.t or on the etreet

Q.

aoa.where?

A. Y••.

A. ot hi. personally seeing hi. with the

gun?

received that intor •• ticn.

Q. Why dId he tell you that he 1n1t1a':y

Q. That wa. April 29?

knowledge, Mr. Highlander had not been
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TEASENFITZ/DAVIS

Q. And not being under the auspices of

certain authorities he still had the abil'~y

to cOile back?· When I say come back, I mean

come back to Mr. Reed?

A. The p'ossibility existed.

Q. And Mr. Reed didn't indicate to you ,~

that date that he knew Mr. Hi~hlander was in

custody. did he?

A. Hot to my recollection.

Q. In fact he knew when he was talking to

you that Mr. Hi~hlander had not been captured

by the police authorities?

A. There was never any reporting ot it.

Q. For whatever reason he gave you.

second story as opposed to the first

statement that he gave to the police?

A. He gave me this state.ent, yes.

Q. Did you put him under oath when y<-"

took this intormation?

A. No. I did not.

MR. TALASNIX:
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thank you.

MR. DAVIS,

THE COURT,

THE COURT:

That's all I have.

Mr. Talasnik.

Nothin~ further.

You may step down,
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JASON/TALASNIK

State calls Doctor Donald Jason.

WITNESS. AND TESTIFIED AS FOLLOWS,

DIRECT EXAMINATION BY MR. TALASNIK,

Q. Doctor Jason. are you currently

employed with the County ot Atlantic?

A. Ves.

Q. And in what capacity?

A. I am the County Medical Ex.ainer.

Q. What doee the County Medical Examiner

do?

A. County Medical Examiner investigates

certain types ot death. usually unnatural

deaths 1n order to determine the cause, the

manner and circumstances ot the death. It

nec •••• ry ••• pathologist I also pertorm an

autopsy.

Q. What is the educational background

that you have. Doctor?

A. Okay, I graduated medical school from

New York University in 1970. then did

internship and residency in pathology and

J A SON. WAS DULY SWORN AS A

call your next witness.

.MR. TALASNIK,

You may

Your Honor. the

Thank you very much.Detective.

DON A L D
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JASON/TALASNIK

then was indeducted into the United States

specialty?

Acade.y or Poren.ic Science. and •••ber "r

organization. that de.l with thl. area ot

At that point I went to Suffolk

Yes. II. a fellow of the A.erican

Are you. member of any prot ••• iona:

Yea, Ii a board certified in anatomic

Are you licensed to practice medicine

In New Jersey and New York.

Do you have any board certifications,

A .

Q.

and foranaic pathology.

pathology at ~everal naval hospitals. In

Examiner In NeN York City as a medical

1914 I went to the Office of Chief Medical

Navy for two years serving as chief ot

examiner, one of the medical examiners anrl

worked there tor about three and a half

A.

County, New York. out on Long Island and wa.

Q .

years.

,
In this State or any other?

Doctor?

A.

Q.

since.

a deputy a.dieel ex.ainer there for tour and

a halt years and then In 1982 I ca•• here a.

county a.dieel examiner, It ve been here ev~r
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1n this area of medicine?

deal with pathology in hu.an disease and

anatoaic pathology and forensic pathology?

• branch of an.tv.Ie pathology, and in

Pirst

anatoa1c pathology to anewer

athology we u •• the technique. tl'· to

In pathology we study this by the

And what 18 the difference between

Were you ever involved in teaching in

You've indicated board certification

Porensic pathology is a sub-specialty,

Pathology 15 a branch ot medicine. we

forensic

A.

A. Well, I did teach. I lectured during a

course given to the ho.icide detectives in

New York while I was there. I do give sOlDe

course material to people in the county

police academy here on a regular basis.

JASON/TALASNIK

the National A3sociatlon of Medical

Ex •• iners.

Q .

Q •

In anatomic and forensic pathology.

tell us, what is pathology?

we learn 1

Q.

injury.

A.

technique of a biopsy, which 1s eX •• lnation

of tissue taken during surgery, and the

autopsy whieb 1s a complete ex•• ineticn ot .,

dec ••• ed hu •• n beIng.
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exception. to that rule In the ca •• of what

gentle •• n. In general wi tn ••••• In a ca •• ~ay

witn •••• s are defined in the law a. people

who by r ••• on of thalr background or traInlng

this point I would otter Doctor 3ason as an

expert In the flald'of forenalc pathology.

Th.t 1.

We .ake

Expart

Your Honor. at

Ladle••nd

I have no

THE COURT:

MR. DAVIS:

MR. TALASHIK:

of their opinion. or conclu.ion•.

are called exp.r~ witn •••••.

JASOH/TALASHIK

questions raised by the law and in law courts

much as I'm testifying today.

Q. Have yau ever been qualified as an

expert In forensic and anatomic pathology in

a court?

to •• y, thlng. th.t they .... , thlng. th.t

th.y dld, thlng. th.t thay ha.rd, that ... do

not per.it witn •••• s to t •• tify on the b •• l~

te.tlfy only on the b •• l. of f.ct •.

A. Yes.

Q. And have you been so qualified In any

superior courts in the State ot New 3er.ey?

A. Yes. many tilles.

objectlon.
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28
JASON/TALASNIK

or qu.litlcat~ons or experience have the

ability or the knowledge to testify in area~

that are not generally available or generally

known to a jury or to the court or to the

5 public.

6 Ex.aple; an expert testifies.

7 his testimony 15 not necessarily binding on ~

8 jury. The jury should consider the testiaony

9 of an expert the saa. as it Mould consider

10 the teatiaony of any other person. You

11 should evaluate the testiaony of the expert.

12 you should evaluate' the credibility of the

13 testimony. you should evaluate by conelderlng

14 the background, the qualifications, training

15 and experience of the expert. whether he ha~

16 the ability to make the kind of conclusion or

17 opinion that he testifies to. It is ay

18 responsibility to decide whether a witness

19 •• y te.tify •• an expert and therefore •• y

20 testify on the basis of opInion. or

21 conclusions and I wIll dater.lne that Doct"r

22 Jason may so testify. It is your obligation

23 to decide how .~ch weight you choo •• to

24 afford to his testimony. You may proceed.

25 BY MR. TALASNIK:
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performed?

officers pre.ent.

investigation?

Gloria Si.onelli?

A. Yes.

JASON/TALASNIK

Doctor, during the month of April,

What l
• the purpose ot an autop.y?

Yes.

How did you become involved In that

Did you In fact pertorm the autopsy on

Were other persons pr •• ent?

Yes, ther~ were a number of police

I was called and told that there had

It was performed, the exact date would

Where and when was an autopsy

Q.

Q.

Q.

A.

A.

Q.

Q.

1988. did you becoae involved in an

investlgat:lon ·into the death of Gloria

Simonelli?

A.

be on my report, at about one In the .ornln~

the night ot the shooting at Shore Me.orial

Hospital.

A.

been a shooting and a death and that an

autopsy was required right away In order to

deter.ine the cause of death and get the

bullet.

Q.
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bullet traveled.

exa.lne the clothlng?

show that the bullet wound In the body would

corre.pond to the bullet wound 1n the

clothing fer your inquiry into the .anner or

death and the cause of death?

For ex.aple the direction that the

The purpos~ would b. to correlate. tl)

Ye •.

What wa. th~ purpose In ex.aining the

That sort ot thlng?

Yes.

Now, In the perfor •• nce of an autopsy

Yes.

In this ca.e did you have occasion to

JASOH/TALASHIK

Purpose of an autopsy is to determine

A.

deat:h.

A.

Q.

A.

the cause of death, that Is the medical

cause. the manner ot death. In order for me

to write out ~ death certificate. that Is

whether natural, accidental. he.1eldal. and

so on, and to answer other questions that .~y

arise as to the circumstances surrounding the

A.

Q.

Q.

A.

Q.

would it be relevant to ex •• lne the clothln~

that the deceased was wearing at the time of

death?
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1 1

JA50N/TALA5NIK

would be helpful it I could ••• ay report .~

case, to se~ it you can tell something about

be deposited on the clothing, but that didn't

clothing that was presented or represented to

..- ,Well. I do have soae recollection.

There w••• take leather jacket,

Do you have any recollection ot the

Yes.

It clothing comes In, the way certain

Yes.

So exaaination ot the clotbing and

Did you have ocd.sion to ex•• ine the

A.

we 11.

Q .

clothing and what you found?

A.

been tired. sometimes. although not In this

5iaonelli at the tiae of her death?

clothing to s~e how the clothing had been

certain clrCudstances how many bullets had

worn In case it became an issue. to see 1n

the range, how tar the gun was from the

thlngs are deposited on the skin they would

A.

.weater ana I believe pants, but beyond tha

be within the ar~a of your expertise?

Q.

you as being the clothing worn by Gloria

Q.

occur here.

conclusions based ob that ex •• ination would

;'ody.
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Q. Doctor, It. going to abow you a

collection ot paper. that bave together been

JA50N/TA.LA5NIIC

I would rathe~ be able to refresh my

recollection.

have a multi-page doeu.ent that I would lIke

to have marked for identification.

(Exhibit 5-51. autopsy report.

was marked tor identification).

look at them and tell me it you recognize

what they are.

A. Yes. this is a copy of .y four paga

autopsy report.

Q. Did you in fact prepare that report7

A. I dictated that record, it •••

transcribed, I went over it and signed it,

y ••.

Q. Kow do you dictate such a report7

A. I dictate it on a tape .achine while

I'a doing the autopay and ay •• cretary wIll

take that tape and tranecrlb. it and then

Like you to

And I would sht..1i

Your Honor, I.MR. TALA5NIK:

labeled 5-51 for identification.

MR. TALA5NIIC:

5-51 to Mr. Davis.

BY MR. TALA5NIIC:
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court today refresh your recollection about

what you saw and what you found back on the

26th at April7

retr •• h your current recollection. wIll you

tell ua what finding. you ••de with respect

to the viet1.'. clothing?

read your secretary's transcription of the

tape that you .ade while you were actually

pertorming the autopsy?

leather jackat, light brown in color and it

had been cut by ~he eaerg.ney ••die.l peop:e.

but exa.ining it showed that in addition to

tho •• cute there were ao.e round and ao.ewhat

You have therefore had occasion to

Okay, she was in tact w.aring a fake

Yes.

And did it appear to be accurate7

Yes.

Would referring to that report in

Yes.

Referring to that report then to

Q.

A.

JASON/TALASNIK

I'll read it over and it necessary reter back

to the tape. I don't believe it was necessary

In this case, 'and correct any errors it there

are any and sIgn the report.

A.

Q .

A •

Q .

A.

Q.

[.J 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

1 5

16

~ 7

18

19

20

21

22

23

24

25

G!RALD W. ABARNO, OPPICIAL COURT R!POR1E'



34

to the hal •• in the ch.at wound and the ara

clothing, wa. that exa.!ned as ",ell?

by ex •• ining that other clothing?

:IASON/TALASNIIC

irregular wounjs which were clearly bullet

In other words. there was

There were on the right ara holes.

Yea.

What findings were you able to observe

We~l. she had a knit top carr •• ponding

What about the balance ot the

A.

A.

Q.

wounds.

Q.

two holes In ~he sleeve of the right arm and

these corresponded to • wound In the body and

there was a series ot three holes In lIne In

the right chest which indicated an in. out

and then in. in the jacket that is. probably

having been folded so.ewhat like this. which

also corresponded to a wound in the body.

Recently I had a chance to look

at that jacket again and found another hole

in the sleeve. in and out. and alao at the

time of the autopsy I found another In and

out hole in the upper portion of the right

shoulder which did not correspond to any

no wound in the right shoulder. it had just

gone through the jacket.

wound in the body.
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holes in a row. in. out. in. which if folded

lIke thl. would corr •• pond to •• 1ngl. wound

hole 1. the entrance hole and this hole Is

the exit hoI. in the right ar. corr •• ponding

to the wound in the body.

that has earlier been marked 5-13 tor

leentiticatlon and I represent to you that

some effort has been made to close those

areas that had been opened by the medical

look at 5-13 and tell ae if you recognize

what it is.

A. Yes, this is the victi.'. jacket.

Q . Now, you have described for us sOlle

holes what appear to be bullet holes in the

This

Are you able to

With that in aind I want you to

Doctor, I'm going to show you an item

And on the chest?

On the che~t there are th ••• three

Yee. this is the right sleeve.

Q .

Q.

A.

3A50N/TALA5NIK

wound, she had a bra which also had a hole

corresponding to the wound In the chest. She

had a pair ot ·panties and SODle blue jeans

which did not have any bullet wounds in them.

technicians.

A.

elbow area and the chest.

find thea now?
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JASON/TALASNIIC

and there was a single wound In the chest.

Q. Now. you've also indicated that at the

tim. that you.exaained the jacket for

purposes of the autopsy you found a bullet

hole or series at bullet holes on the

shoulder?

A. Yes.

Q. Now, this was found at the tia. of the

autopsy?

A. Yes, I believe so, yes.

Q. And do you find thoae holes there on

the jacket?

A. Yes, there ja this hole which is near

where it was cut. but itls clearly separate

and this hole in the back of the shoulder

which would be the exit. so it went through

the shoulder pad area of the jacket but did

not hit her ahoulder.

Q. SO there was no corresponding injury

to her shoulder?

A. No.

Q. And in exa.ining the jacket prior to

the proceedings today, you round an

additional indication of a hole7

A. V•• , in the end at the al •• ve here

G!RALD W. ABARNO. OFFICIAL COU~T R!PO~T!R



victim's ara, what did 'you rind?

injuries to the wrist of the viet1.?

external signs of ttau•• ?

did you then .ake an ex.alnatian of the

victim t
• body tor any external sIgns of

tt"aua.?

Did th«t correspondence with any

No.

After ex.aining the Victim's clothing

There was a bullet wound track. that

Yes.

First addressing your attention to the

Yes.

And were you able to find such

inaide so it would be where I'. pointing to.

The track "'ent through the ar. breaking the

end at the bu •• ru .. , which ia the bone in the

end at the ara, this little part that

protrude. here, and tha bullet exited on the

Q .

.]ASON/TALASNII(

there Is a bull~t wound track. that Is an in

and an out. on the right sleeve.

A.

Q.

1s an entrance track through the ara and an

exit In the inner •• pect of the right ara.

Th. entrance wa. about an inch and a halt

below the albow and halt an inch towarda the

A.

A.

Q.

A.

Q .
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bole on exit.

that ba. been marked as 5-32 for

with the ability to photograph the findings

that you would make?

that track?

A. No.

The

lid lIke you to ex •• lne it

It w111 open up and ••ke a larger

Doctor. how are you able to

Ye •.

Doctor. I'm going to .how you an item

Was .o •• one present at the autopsy

The entrance wound in addition to some

Was any bullet found in that era along

.JASON/TALASNIIC

Inn@r aspect of the upper era after having

traveled about three inches through the arm

about where I\m pointing here.

esit was irregular and torn and thatls what

bullets will do. especially this type of

Q .

distinguish between an entrance wound and an

exit wound?

identification.

bullet.

A.

and tell me it yo~ recognize what is

depicted, advising you not to atteapt to show

the. to the jury.

Q.

A.

Q .

abrasion had a round punched out hole.

Q.
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accurately depict what you saw 1n the

pertor •• nee of your autopsy?

the chest, in the right side ot the chest

towards the inner aspect of the right breast.

to the chest area of the Viet!. and ask

Whether you found any external eVidence at

trauma to the chest?

victla's arm showing both the entrance and

the exit and showing the difference in size

of the wounds.

JASON/TALASNIIt

Yes. this is a photograph ot the

Does that photograph appear to

Yes.

Next I want to direct your attention

Was there a corresponding exit wound?

No.

Was that area ph~togr.phed as well?

Yes.

I have a photograph that ha. b •• n

Ves. there was.

What did you tin~?

Here was an entrance bullet wound 1n

A.

Q.

A •

Q.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

.arked as 5-31 to~ identification and I'd

lIke to ask you to do the •••• thing, to look

at thi" photograph, t,,11 ." it you r"cogniza
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JASON/'l'ALASNIK

what it is?

entry and exit wound to the ar. and the

entrance wound to the chest?

ot the vlctl.~s right chest and shows the

entrance wound.

traua. consistent w~th bullet wound. or

bullet abrasions?

A. No.

They would hava been caused by

And as with the last photograph I will

Yes, it does.

Were there any other external signs of

Yes. this Is a photograph of that part

That's right.

Given that those were the only

So the only ones you found were the

A.

A •

A.

Q .

A •

Q .

ask you whether it appears to accurately

depict the external signs of traua•. that Is

the bullet entrance wound, to the chest of

G oria 51.onel11?

Q.

Q.

external signs of injury, what are you able

to conclude with respect to the hole that

you've described to the .houlder area and the

one that you observed in the wrist area ot

the jacket?
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4 1

examination of the clothing and of the

just hold up the sleeve and i.agin. soaeone

were wearing the jacket, entrance. exit.

entrance. exit, In a lIne.

bullet becaus~ you can lIne up, if the victim

had held her arm up. the wound in the sleeve

with the wound in the shoulder.

assailant and had placed her ara In tront ot

her defensively, would the entry and exit

holes In the wrist line up with the entry and

exit wounds on the shoulder ot the jacket?

Witne •• ha. placed

BY Ml.. T"'L"'SNIIC,

atter coaplet1ng the external

THI! COURT,

It could have been just one aore

Doctor

It the Victim had observed her

Yes. they would. rather easily if you

jacket.

Q.

J ... SON/T ... L ... SNIK

separate gunshot wounds from what happened in

the rest of the body, so there had to be at

least one more bullet that went through her

the right sl •• ve of the jacket in an elevated

po.it10n w1th the elbow area .ort ot bent and

i. holding the end of the right sleeve

aga1nst the face of the r1ght shoulder ot the

jacket.

Q.

....
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is wrapped around the lower portion of

certain type. ot bullets that can co•• tree

and in tact did in this case as the bullet

through the chest wall. through a portion ot

the right lung. in and out ot the right side

ot the heart through the diaphraga which

separates the chest fro. the abdo •• n and then

continued and then ended up against the 11th

rib In the back and ca •• to re.t there and

that's where I touAd the lead portion ot the

bullet.

Q. Was the lead portion ot the bullet and

JASOH/TALASHIK

viet!.'. body .. as an internal ex.a1netion

also made for evidence of trau~a?

A. Yes.

Q. Will you tell us what evidence ot

trauma you found in the torso ot Gloria

Simonelli?

A. Yes, there was a bullet wound track

and I followed the track and found the

The bullet itselt

The track then went through

This is a piece ot aetal that

In the liver itselt was tound a

It entered 1n the right chest. went

into the liver.

bullet.

went through the liver.

copper jacket.

the liver.
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(Exhibit S-38A. copper jacket,

JASON/TALASNIK

the copper jacke~ that you referred to, were

they the only ones that were found In the

body of Gloria Simonelli?

A. Yes.

Q. What did you do with the copper jacket

and the lead bullet that had been separated?

A. I turned them over to Bruce Harbison,

investigations officer. for trans.itt.} to

ballistics.

Q. Did you do anything with the copper

jacket and the lead projectile or bullet that

had been separated $0 that you would be able

to recognize them?

A. Yes, I scratched the initials Sand J

on the base ot .ach, S tor 51.onel11, J tor

.Jason.

Q. As between the two it would have been

the copper jacket that you found first?

A. Yes.

Q. Ii a going to show you an item that has

been removed from 5-38 tor identification and

I'd now ask to be separately marked perhaps

as S-38A.
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Q. Doctor Ila g01ng to show you an it ••

JASOIi/TALASIIIK

was marked for Identification)

have a second envelope that ha. been removed

that I'd like marked S-38B.

(Exhibit S-38B. lead portion of

bullet. was marked for identification).

to open it and remove the content, tell me if

you recognize what's 1n there?

A. This is a copper jacket and it has ay

mark on the base and 1s the one I took fro.

the liver of the victim.

I'd like you

I would show

Your Honor. I

I would show

MR. T:ALASIIIK,

that has now been .arked S-38A.

Q. Doctor. 1 1 m g01ng to show you what Is

now separately marked as 5-388. like you to

open the envelope, reaov. the content. and

tell me it you recognize what it 1s?

A. Okay, this i. the lead portion of the

bullet and it has my mark on the b ••• and js

MR. TALASIIIK,

S-38A to Mr. Bavis.

BY MR. TALASIIIK,

MR. TALASIIIK,

S-38B to Mr. Davis.

BY MR. TALASIIIK:
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ot bullet is designed to be opened up as it's

going through tissue.

to the copper jackets and the lead bullet.

the items appear to be distorted or

and broke a portion of the huaerus and on

going through the body also. the body will

.]ASOH/TALASHIK

the lead portio~ ot the bullet that I took

troe the body.

This type

Why is thatWhat's that about?

Now, Doctor, in each case with respeet

That's because the bullet struck first

Now, Doctor. keeping in mind the

Q.

mis-shapen.

the case?

A .

tear away and open up the bullet.

Q.

observations you made with the holes in the

jacket. specifically the entrance and exit

wound on the ar. ot the jacket and the

entrance wound on the chest of the jacket.

ke.ping in _1nd the entry and exit wounds you

found on the ar. and entrance wound 1n the

cheat and alao given the finding of but one

copper Jackat and one lead projectile in the

victim'. body. werJ you able to co •• to SOMe

conclu.ion ~ith a rea.onable degree of

•• dieal or forensic certainty a. to the path
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made and the reasons tor those findings?

JASON/TALASNIK

that the fatal bullet traveled?

out track in the right arm which I described

which struck bone and it would have opened up

had to be an entrance wound since I followed

it to a bullet and there was no exit, to be

larger and more irregular than this type ot

bullet would have caused if it hadntt struck

an intermediate target such as an ara with

it

I found the

The body of the victim could be

Yes.

Will you explain what findings you

Okay. I found first of all that in and

entrance wound in the chest to be not

this type of bullet wider.

A .

Q.

A.

bone in it.

lined up with her arm held across her chest

and her torearm upward lIke I have it now on

my own body, such that the entrance wound and

exit wound in the arm would lIne up with the

entrance wound with the chest and then be 1~

line with the bullet wound track in the body.

and itls ~y opinion therefore that this Is

all the aame bullet having gone through the

ar_, entered, exited and then r ••ntered into

the chest.
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JA50H/TALA5HIK

Q. Doctor, it the victim in this a.tter

perceived her attacker and it she placed her

ara in tront ot her body defensively lIke

this. would that sequence ot events be

consistent with the medical findin9s that

you've made and the conclusion that you've

now given the jury?

A. Yes.

Q. While you were perforalng the autopsy

did you do anythin9 in an effort to

demonstrate this conclusion that you •• de

about one bullet causing this .eries ot

injuries?

A. Yes, I tried moving the victi.'. ara

such that it would line up that way and it

did and .everal photographs were taken in

that position.

Q. Doctor, I'a going to show you two

photographs that have been .eparately .arked

a. 5-33 and 5-34 for identification. I'd

like you to look at the.e photograph. and

first tell a. whether you recognize what they

depict?

A. Ve., tney depict the victi. placed in

~ 1
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back. slightly downward. slightly right to

let t

JASON/TALASNIK

in tact they a~e holding the ara up.

accurately depict that which was apparent to

you In the performance ot the autopsy?

to • bUllet wound that perforated her heart.

lung and liver.

Doctor. as a result of your

And do the pictures appear to

Yes.

Now, Doctor. were you able fro. the

Yes.

And what Is that conclusion?

She died fro. internal he.arrhag. due

Yes.

What determinations were you able to

The bullet traveled of course tront to

Q.

A.

Q.

A.

Q.

examination. your findings, training and

experience, are you able to com. to a

conclu.ion .s to the anato.le cause of the

death ot Gloria Siaonelli?

same kind of evidence to .eke any

determination as to the track ot the bullet

In terms of upward, downward, right. lett?

A.

Q.

A.

make?

A.

Q.
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Honor. I have no further questions.

BY !'IR. :lAVIS:

Q. Now, when you reached your conclusions

of the posItIon of the vIctI., Is that based

on anything that anyone tell. you about what

Thank you. Your

Mr. Davis.

IndIcatIng theTHE COURT:

THE COURT:

o you ju.t ba •• it on yourhappened or

JASON/DAVIS

Q. Are you ~lso able to come to a

conclusion as to the manner of death?

A. Yes.

Q. What would that be?

A. HomIcIde.

MR. TALASNIK:

rIght sleeve.

CROSS-EXAMINATION BY MR. DAVIS:

Q. Doctor Jason. on the night that you

performed the autopsy dId you Inspect that

brown jacket that y6u have before you?

A. Yes.

Q. On the nIght that you performed the

autopsy did you determine how many bullet

holes were in that jacket?

A. All except tor the one at the end of

this sleeve. yes.
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raising of the right era bent at the elbow

near the chest.

BY M.{. DAVIS:

Q. But you werenlt there When the body

wa. shot?

JASON/DAVIS

medical knowled~e?

A. I base it as I answered the question

on the app~ar.nce of the wounds in the body,

in conjunction with the type ot bullet that I

was able to recover, in conjunction with the

fact that the body could be able to be put

into the position which would lIne up the

bullet tracks.

Q. You used the phraseology could be put

into position?

A. Yes.

Q. You don't know tor a tact what

position the body was in when it wa. shot, do

you7

A. Well, my opinion was it was In this

position because that's the way the bullet

wound. 11ne up.

Q. That'. your opinion?

A. Yee.
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brought to you in what condition?

jacket was being wo~n at the tl_. of the

incident?

appears to be an .~try and exit In the wrist

area?

jacket 1s not on the body when you initially

see the body?

yes, I do trom the tact that the

JASON/DAVIS

I was no~ at the shooting. no.

When the body is brought to you. it's

Ye •.

She had been attended to by •• diea!

Yes.

Vau further indicated that there

And with regard to the jacket. the

No, it had been cut ott.

And you don't know exactly how the

Now. directing your attention to the

Well

A.

Q.

A.

A.

people. had some surgical procedures done on

her prior to my seeing her.

A .

Q.

Q.

bullet wound to the shoulder ar •• of the

jacket, you've indicated that there appears

to be an entry and an exit?

bullet wounds correspond to the wounds in the

body.

A.

Q.

A .

Q.
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JASON/DAVIS

that that was one or two bullets?

appearance of the tearing, 1. near the

elastic portion and unl ••• the attacker were

behind her the ara wa. up.

she would have had ~o have be.n shot fro.

behind to do that becaus. the entrance Is on

I guess you call it the under surface of the

bullet that went ttrough the wrlat area

well, you cen't tell u. that the bullet that

went through the wr1at area wa. 1n tact the

you can tell this by the

Now. do ~ou know for a fact. Doctor,

Then the era was up.

~here'. nothing to indicate that the

A.au.lng the attacker wa. In tront of

No.

So it could have been two bullets?

Could hav~ been.

Therels nothing to indicate that when

Well. it the ara were down at the 81de

Q .

A •

Q •

A •

Q .

Q •

her.

A.

Q •

A.

that bullet went, directing your attention to

the wrist area, that when that bullet went

through the wrist area that the era was down

at the side?

sleeve and the exit
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area?

Harbison.

JASON/DAVIS

saae bullet tha~ went through the shoulder

Mr. Tal •• nlk, would you recover the exhibits,

please?

Thank

let me

The bullets

Yes I Your

Nothing.

Doctor. thank you.

Mr. Talasnik.

I have nothing

MR. ".ALASNIK:

THE COURT:

MR. TALASNIK:

MR. DAVIS:

THE COURT:

The State calls Officer Bruce

Now, you turther indicate -_

A. Tha'\:' I 5 .correct.

Honor.

Q.

ask you this question first.

you, Your Honor.

else.

that alledgedly went through the wrist area

an~ the shoulder area, did you ever have an

opportunity to examine those bullets?

A. No.

Q. SO fro. listening to your testiaony,

three bullets could have gone through that

Jacket on the night'in question7

A. Could have been three. could have been

two.
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AS A WITNESS, AND TESTIFIED AS FOLLOWS,

DIRECT EXA~INATION BY MR. TALASNIK,

Q. Mr. Harbison. where are you current Iy

employed?

A. Atlantic County Sheriff's Department.

Q. And how long have you been with the

Sheriff's Department?

A. Approximately twelve years.

Q. In what capacity are you eaployed with

the Sheriff's Department?

A. 1 1 m an ident~flcatlon officer.

Q. What does an identification officer

do?

A. Basically in our particular instance

we keep the records tor the county jail and

we respond to scenes of crt_e. and are

responsible for photo~raphy and the

collection of evidence.

Q. Do you h.v~ any ~r.lnlng in the field

of photo~raphy?

A. Vee.

Q. And do you ~ake use ot that training

In your work a. an identif1cation officer?

A. Sure.
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bar in Margate.

equip.ent with you?'

I arrived at the scene. nu.ber one, that the

things were the same and what things were

difterent?

Baaically

HARBISON/TALASNIK

I'd like to direct your attention to

Basically it was explained to me when

Yes. I was.

And what scene was th .. t?

It was the scene ot a shooting at a

Yes.

A•• result ot that conversation what

About what time did you get there?

Approxlaately eleven p .•.

And did you have your photography

Yes.

Did you discuss with officers at the

Q.

A.

victim had been r.~oved.

A.

Q.

A.

everythIng was the •• me, at l •• st a. tar ~s

my understanding Is concerned, that wa.

Monday night, the 25th of April. 1988, and

ask whether you were involved in a scene

investigation?

A.

Q .

A.

Q,

Q.

A.

Q.

scene whether the scene had been preserved

tor you before your arrival?
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HARBI50N/TALA5NIK

A. Yes, I took the photogrsph.

Q. 5-177

A. Ves.

photographs and the first thing I'a going to

ask you Is simply whether you recall taking

these photographs and whether they accurately

depict that which you deteralned to take

been removed was the victim.

Q. Okay .• Now, did you determine to take

photographs at the scene?

A. Yes.

Q. And are you responsible for developing

yoer own photographs?

A. Yes, I am.

Q. 5-187

A. V••.

Q. 5-197

A. Yes.

Q. 5-207

A. Yes.

Q. 5-227

A. Yes.

The only thing that had

First one, 5-167

I'm going to show you a series of

basically the same.

Q.

pictures of.
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And a fInal

So you've shown 16THE COURT:

MR. TALA5NIK:

HARBI50N/TALA5NIK

Q. 5-237

A. Yes.

Q. 5-247

A. Yes.

Q. 5-25 and 5-267

A. Yes.

Q. 5-217

A. Yes.

BY MR. TALA5NIK:

Q. The fInal photograph at thl. polnt

that I wanted to .how you 1. 5-52.

A. Ye., I took all of the photograph. and

they accurately represent the acene a. I •• w

lt that nIght.

Q. Did you hay. occ •• lon to b. In and

take photograph. of the parkIng lot whIch 1.

between the rear ot the r •• taurant and the

ThIs Is 5-52.

(ExhIbIt 5-52, photograph, was

marked for IdentIfIcatIon).

through 26.

photo that had not been preViously •• rked,

Your Honor, and I would request that it b.

marked.
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HARBI50N/TALA5NIK

at~ached to the building itself.

Q. Were you able to see?

A. Yes. it was fairly well lit.

beach7

A. Yes.

Q. What kind of lighting was back there

at the time?

A. It was very low lighting whatever it

photograph marked 5-16 for identification.

ask you to tell us what is depicted there.

A. This would be the front of the bar.

Q. Does that have anything to do with the

scene of the alledged shooting7

A. Not .s tar as I know.

Q. Does it disclose. however, the name of

the establish.ent?

A. Yes.

Q. Next I'm going to show you two

photographs .arked 5-18 and 5-17 for

identification. like you to look at those

twelve and tell us what 18 depicted there.

A. This is basically the rear of the

bUilding and the area wh.r. the victi. had

I assume street lights and lights

Il a going to show you first theOkay.

was.

Q.
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photographs that have been •• rked separately

HARBISON/TALA5NIK

been located.

photographs a 'rear door that exits near a

telephone. a pay telephone?

wasn't told, r assume that that's where the

victim had been lying and during the course

ot the photography one ot the ottlcers. and I

don't remember who. explained to me that the

exact location had been difterent

What can

That's the

It '. the back ot the bar ....

What Is depleted In those

That's all I know.

Is there disclosed on those

It's b •• ically the •••••• the l •• t

Next I'. g01ng tc .how you two

Basically I Mas told at the scene, I

Yes.

I notice on the ground here there is a

Do you know what that bag Is?

No, I don It.

There is also the outline that app.ars

two photographs.

A.

Q.

as 5-19 and 20.

photographs7

Q.

way I found it when I got there.

orIgInally.

A .

A.

Q.

bag.

A.

Q.

to have been drawn on the blacktop.

you tell me about that?

LJ 1

2

3

4

5

6

7

8

9

10

1 1

12

1 3

1 4

1 5

16

1 7

18

19

20

2 1

22

23

24

25

GERALD W. ABARNO. OFFICIAL COURT REPORTEP



..__.-.... _.__._._.-..._-_._- .__..... _-_._.~ .. _---_._- .... ~ - .-- _._-_. _.. _._- -- --"-'--'-

60

[] 1

HARBI50N/TALA5NIK

little bit different perspective moving down

2 toward the Longport end of the parking lot.

3 looking toward the Ventnor end.

4 Q • In looking at those photographs is

5 there depicted an open door that you can see

6 into from your location in the parking lot?

7

8

A.

Q •

Yes.

And can you even see 8o •• one standing

9 in that open doorway?

10 A. You can see someone in the doorway.

11 yes.

12

1 3

Q •

A.

5-22.

Again this was taken in the rear

14 parking lot of the bar and it's a photograph

15 of two vehicle., and the black 'vehicle a. I

16 recall was represented as being the victim'.

17 car.

18 Q. And doe. this picture attempt to show

19 the relative proximity of the black vehicle

20 and the approxi.ate area where the victi. was

21 ahot?

,
\

22

23

24

25

A.

Q.

A.

area.

Yea, It do ••.

What about 5-23?

Again thia ia baaically the aa.e

I took thia photograph .tanding up on
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HARBI50N/TALA5NIK

the deck on the second level behind the bar

61

2 looking down at the parking lot.

3 Q • And would this photograph also give

4 you an idea of th~ relative proximity of the

5 victim's vehicle and the approximate area

6 where she was shot?

7

8

9

A.

Q •

A.

Yes.

5-24.

Again in the rear of the bar, this

10 shows the rear of the victim's car.

1 1 Q. In addition to taking these

12 photographs at the scene, was an examination

13 conducted in the general area where the

14 victim had been shot to s~e if there wae any

15 evidence of bullets having struck the ground

16 or the walls around?

17

18

19

A.

Q.

A.

Yes.

Nhat did you find?

On my arrival .a you'll note in ao ••

20 of the photographe there are ao.a areaa on

21 the bar itaelf, on the woodan parta of the

22 bUilding which were circled with chalk.

23 EVidently eo.e of the officera who had

c 24 arrived at the acene prior to ayaalf had

..
25 thought that theae .ight be evidentiary,
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HARBISON/TALASNIK

possibly bullets or whatever and had circled

them and I photographed them and then

collected them.

1

2

3

4 Q • I'm going to show you now the

5 photographs that have been marked S-25 and

6 S-26 for identification. What do thoae

7 photographs depict?

8 A. They depict the areaa that I just

9 mentioned that had been drawn in prior to my

10 arrival where we retrieved pieces of what

Q. Would that also be fairly clo •• to the

rear door that'. n •• r the pay phon.?

A. Yea .

Q. Wa. there any evidence that a bullet

had .truck the ground in that general .re.?

turned out to be lead.

the deck and it was in

proximity to where the

to photograph S-17.

appeared to be lead

appear. to be a

you can walk under

fairly clo ••

victim wa••hot?

that area.

Now, in relation

That would be in

That l
• correct.

Q.

A.

where did you find what

fragments?

A. It would be what

tunnel or an area where

.Q.
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HARBI50H/TALA5HIK

A. There was an area near where the chalk

lines had indicated that the victim had been

that looked like it may have been some type

1

2

3

4 of like a ricochet type of thing. It was a

5 very fresh mark in the asphalt and I also

6 photographed that.

7 Q. I show you 5-21 and 52 and ask you

8 what those photographs depict?

9 A. 52 again shows the overall area where

10 the victim had been located and at the bottom

11 of which is the dark area that I mentioned as

in that location would it trag.ant?

A. It'a certainly posaibla. air.

Q. And could the tragmenta have cauaed

the areaa that you have aeparately .arked

MR. DAVIS: I'. going to

looking to me like a poasible ricochet. and

then 21 is a close up of that area.

Q. And the relatively tresh indentstion

in the asphalt is somewhat close to the area

where the victim is supposed to have been

shot?

experience,

(
1 2

13
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1 ?
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A.

Q.

Yes.

Now, baaed on your training and

it a bullet atruck tha blacktop
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HARBISON/TALASNIK

b]'.' '... ..;."' 1 object, .Judge. He hasn't indicated any

2 expertise in this area. He's indicated that

3 he's an ID officer.

4

5 sustained.

THE COURT: Objection

6

7 Q •

BY MR. TALASNIK:

Did you determine to dig out the

8 fragments that you found in the entrance to

9 this overhang near that rear door?

10

1 1

1 2

A.

Q.

A •

Yes.

And what did you do with them?

I collected them and submitted them to

13 the New .Jersey State Police laboratory.

14 Q. I'm going to show you an envelope that

15 has been marked S-38 for identification, like

16 you to look at the envelope and tell se if

17 you recognize what it is.

1 8 A. Yes, this is the envelope that I put

19 the specimens in to take it to the lab.

20 Q. Hill you open that envelope, resove

21 the contents and.tell me if you can identify

22 the contents?

23 THE COURT: There ere four

( 24 emaller envelop •• that h. h •• r •• oved tro.

•

25 the larger.
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1

HARBISON/TALASNIK

THE WITNESS: Correct, these

2 are tour o·t the fragments that I removed fro.

3 the wooden area, the area of the passage way

.. or tunnel.

occurred?

Hammonton.

Q. After completin~ your ettorts at the

crime scene, did you have occaaion to attend

the autopsy on Gloria Simonelli?

the tollowing aorning.

Q. And were you personally present tor

the pertoraance ot the autopsy?

A. Ves.

Q. At the tiae ot the autopsy was the

clothing that the victim had been wearing

turned over to you?

c

5

6

7

8

9

10

11

1 2

13

14

15

1 6

17

18

19

20

21

22

23

24

25

Q •

A.

Q.

where?

A.

A.

Q •

A.

BV MR. TALASNIK:

And these items were reaoved by you?

Yes.

And they were later subaitted to

To the New Jersey State Police Lab in

Ves, I did.

Do you reaeaber about when that

As I recell it was about oix o'clock

:.1'
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there was anything in the pockets7

HARBI50~/TALA5NIK

A. Yes.

was?

A. There was a leather jacket and a pair

of jeans, a sweater I believe, a pair of

shoeG.

Do yo~ recall what kind of clothing it

jeans, did you

jeans to see it

the

the

Yes.

Did you remove anything?

Ye .. , I did.

With respect to

the contents of

Q •

A.

Q.

A •

check

Q.

1

2

3

4

5

6

7

8

9

10

11

1 2

D

13 Q. Going to show you an item that has

14 been marked as 5-40 for identification. like

15 you to look at it, tell me if you recognize

16 what it i •.

17 A. Yes, it's some type of a photo ID that

18 had belonged to the victi. fro. the

19 Tropicana.

20 Q, Do you recall finding that in the

21 victim'. pocket?

22 A. Ye.,

c
23

24

25

Q. Now. I'm going to ahow you a group of

papers that are folded and hava been .arked

5-41 for identification. Like you to look at
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1

HARBI50N/TALA5NIK

them and tell me If you recognIze what they

2 are?

3 A. Yes. these are the papers that I

4 removed fro. the viet1.'. jeans.

Q. And In that capacIty dId you In feet

teke photographs of whet the doctor wes doIng

durIng the couree of ths autopsy?

Q. Th. photographe I'. goIng to ask you

about. I want you to b. car.ful to el.ply

hold the. so that just you can s.e th •• for

IdentIfIcatIon purpo.... rlrst on. I went to

Q. Was the physIcal clothIng turned over

to you?

A. Yes.

Q. GoIng to show you an Ite••arked 5-13

for IdentIfIcatIon. I advIse you that so.e

effort has been made to close the cuts in it,

look at

Is.

you to

what·lt

wantI

rC2cognlze

the jackets turned over to

havIng been the vlctl.'s.

course of the autopsy would

for photography?

you

In mInd

that's

If

that

Y.e. I dId.

Yes.

wIth

tell

represented as

DurIng the

responsIble

Yes.

A.

but

1 t •

A •

me

A.

Q.

you be

5

6

7

8

9

10

1 1

12

1 3

14

15

16

17

18

19

20

21

22

23

24

25

(

GERALD W. ABAR"O. OrrICIAL COURT RIPORTBR



68
HARBI50N/TALA5NIX. .

1 show you is 5-32 for identification. Like

2 you to look at it. first tell me whether you

3 took that photograph.

4

5

A.

Q •

Yes, I did.

Does it appear to accurately depict

6 what you remember seeing 1n the autopsy room?

7

8

9

A.

Q.

A.

Yes.

What does it depict?

It shows an area on the vieti.-. ara

10 which had apparently been a gunshot wound.

11 Q. Next, 5-31 for identification, again I

12 want you to look at the photograph and tell

13 me if you took that photograph.

14

15

A.

Q •

Yes, I did.

Does it appear to accurately depict

16 that which you saw in the autopsy room?

17

18

19

A.

Q.

A.

Yes, it does.

And what does that depict?

Again it's another area on the

20 victim's cheat that appeared to be a gunshot

21 wound.

22 Q. 5-33 and 5-34 for identification, li.k.e

23 you to look at those two photographs and tell

24 me whether you r.co~nlz. the••• photograph.

25 that you took.
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Q. Do the~ both appear to accurately

depict what you re.ember seeing in the

1

2

3

A. Yes.

4 autopsy roo.?

5 A. Yes.

6 Q. In each case what do they depict?

? A. They depict the areas we just

8 aentJoned, the ara and the chest area and

9 they both have a probe that Doctor 3ason had

10 put in to try to figure the angle of the

11 shot.

(
1 2

13

Q. During the course ot the autop.y did

Doctor 3ason remove anything tro. the

1. victi.'s body?

The.e are the trag.ent. that Doctor

A. Ye •.

content. and

they are.

type ot lead

over to you?

1001< at S-38A and 31B,

the envelope. and the

.e it you recognize whattell

did he remove?

appeared to be .o.e

copper trag.ent ••

these ite •• turnedWere

Lil<e you to

you to 1001< at

A.

Q.

lil<e

Q.

A. Yes.

Q. Mha t

A. Mha t

tragments or

15

16

17

18

19

20

21

22

23

2.

25

c
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Jason removed from the victim.

2 Q. And what did you do with the two

3 fragments that Doctor Jason removed trom the

4 victim?

5 A. Again I transported them to the New

6 Jersey State Police Lab for examination.

7 MR. TALASNIK: I have no

8 further questions.

9 THE COURT: Counsel may

10 approach briefly.

1 1

1 2

(The following takes place at

sidebar. outside the hearing of the jury).

13 THE COURT: My note. reflect

14 that you originally told me there were seven

15 envelopes included in S-38. I tracked six.

16 two from the body and four from the wall.

1? What happened to the seventh?

18 MR. TALASNIIC: I think ,the

19 reterence was seven including

20

21 little one.?

THE COURT: The big one and .ix

22 MR. T'ALASNIIC: Ye •.

c
23

24 concluded) .

(The .idebar conference wa.

25 THE COURT: Mr. Davi •.
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2 questions, Your Honor.

3 THE COURT: You a.y step down,

4 Mr. HarbIson. Thank you very .uch for

5 comIng.

6 MR. TALASNIK: I'd lIke to have

7 a few ainutes to ~heck on .y next witne ••.

8 THE COURT: We'll take a brIef

9 recess at thIs ti.e. I understand we have

10 only one aore witness today, is that right?

1 1 MR. TALASNIK: Yes.

(
12 THE COURT: We'll be back in

13 just a few minutes.

14 (3ury leaves the eourtroo.).

15 THE COURT: I note there are

16 fIve exhIbIts marked about whIch no eVidence

17 has been presented. S-27 through 30, scene

18 photographs, and 5-35 whIch Is an autopsy

19 photograph, Is that .rlght?

20

21 about.

MR. TALASMIX: 8-35 I know

22 THI COUItT: 27 through 30 you

23 dIdn't show to Mr. HarbIson.

c 24 MR. TALIISNIK: V•• , I know.

25 THI COURT: Okay, we'll take a

P:
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~/~I.....~ 1

2

recess .

(Whereupon a recess is taken).

3 THE COURT: Okay, are we set?

MR. ~ALASHIK: Yes, Your Honor

5 the next w1tness. Lieutenant Welsh. I'.

6 calling hi. now. I will want to reserve the

7 right to recall hi. before the State rests if

8 I deter.ine that it's necessary before that

9 ti.e. I'. only calling hi. for cert.in

10 purposes today.

1 1

12 comment?

13

THE COURT:

MR. DAVIS:

Mr. Dav.is, any

Could he proffer

14 what the purpose 1s today? Then .ayb. I'll

15 know.

16 MR. TALASHIK: Well. I'. si.ply

17 addressing the contact between L1eutenant

18 Welsh and the defendant on the 13th of May.

19 I'. not getting into the interviews that were

20 conducted in Hew Jersey. I don't want to

21 take that too far out of •• quenc. with

22 everything el ••.

23

24 proble •.

MR. DAVIS: I don't have a

25 (Jury returned to the
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1

2

courtroom) .

THE COURT: All right. Mr.

3 Talasnik. you may call your next witness.

.. MR. TALASNIII:: Thank you, Your

5 Honor, the State calls Detective Lieutenant

6 Ray tlelsh.

7 RAY M 0 N D F. W E L S R, WAS DULY

8 SWOPN AS A WITNESS, AND TESTIFIED AS FOLLOWS:

9 DIRECT EXAMINATION BY MR. TALASNIII::

10 Q • Lieutenant. would you tell us where

11 you are employed?

(
1 2

13

A.

Q •

City of Margate Police Depart.ent.

How long have you been with the

14 Margate Police Department?

15 A. As of this date, about fourteen and a

16 half years.

17 Q • You're currently the rank of

18 lieutenant?

19

20

A.

Q •

Yea, air.

And how long have you been with the

21 Detective Bureau of Margate?

(;

22

23

24

25

A.

Q.

A.

Q •

Five vears.

How long have you been a lieutenant?

Since about 1980.

Can I •• au •• fro. your rank of
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involved in the investigation into the death

ot Gloria Simonelli in April ot 1988?

WELSH/TALASNIK

lieutenant that you were originally a

I want to ask you whether you becaae

Did you

to the date on

1988.

on up?and

sir.

sergeant

Yes,

Yes, sir, I did.

I want to direct your attention not to

initial investigation, but

12th ot May, a Thursday in

patrolman,

A.

Q •

A.

Q •

the

the

1

2

3

4

5

6

7

8

9

10

D

11 receive some notification with respect to th~

(
1 2

13

arrest ot Richard Highl.nder?

A. Yes, sir. I did.

14 Q. At that time was there already a

15 warrant in existence tor Mr. Highlander's

16 arrest?

17 A. Yes, sir.

c

18

19

20

21

22

23

24

25

Q. What intormation did you receive about

the arrest ot Mr. Highlander?

A. I received a telephone call tro. I

believe Investigator Porcelli tro. the

Atlantic County PrQsecutor'e Ottice. He

sdvised me that Mr. Highlander had been

apprehended in Columbia, South Carolina by

the FBI.

• GERALD N. A8ARMO, OFFICIAL COURT REPORTER
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1 Q. As a result of learnlng that, what dld

2 you do?'

3 A. I was requested to accoapany

4 Investlgator Al 3ullano to Coluabla for the

5 extradltlon of Mr. Hlghlander.

6 Q • Old you In fact travel wlth

7 Investlgator 3ullano to Coluabla, South

8 Carollna?

9

10

A.

Q •

Yes, we departed the ••• e evening.

DO you recall about when you arrived

11 In Columbla, South Carollna?

13 or take an hour.
( 12

14

A.

Q.

Around 2 o'clock in the aornlng, give

Later that mornlng what was the flrst

15 stop that you made?

16

1 7

A.

Q.

Flrst stop was the local FBI offlce.

And what was your purpose In goIng

18 there?

19 A. We met wlth the Investlgatlng agants,

20 Agent Cle.ens and I don't racall the other

21 fellow's n ••• at the ao•• nt, bat we •• t with-

22 thea et thet offlce.

c
23

24

Q.

A.

And why dld you aeet wlth thea?

They accoapanled us to the locsl jall

25 where we escorted Mr. Hlghlander before the
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1 federal magistrate for the purpose of an

2 extradition.

3 Q. Did you get a chance to see Mr.

4 Highlander at that local 'jail?

5

6

A.

Q.

Very brietly, yes.

In that briet contact, how did he seea

7 to you?

8

9

A.

Q .

He seemed tine.

Now, what was the tirst stop that was

10 made that morning with Mr. Highlander?

1 1 A. Would be the federal courthouse where

1 2 we appeared before a magistrate.

13

14

15

16

Q •

A.

Q •

A.

And was there some kind ot a hearing?

Yes, sir.

What was the next thing that happened?

Well, he waived extradition there and

17 he was turned over to the custody ot the

18 county authorities in Richland County, South

19 Carolina.

20

21

Q •

A.

And what sort ot thing happened there?

He had to go to another' court, their

22 county court tor another extradition he~r1ng.

ob.erve Mr. Highlander?

•

c
23

24

25

Q •

A.

During this morning, were you able to

Ve •.
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F-;J
~ 1

2

3

Q •

A.

Q •

How did he seem to you?

He seered fine.

Old h. make any r.qu •• ts during the

4 course of the morning?

5 A. Yes. sir. during the second hearing he

6 requested to be allowed to return to the

7 Richland County 3al1 to .how.r and g.t a

8 chang. of clothing.

9

10

I I

Q •

A.

Q.

Was that r.quest honor.d7

Yes, sir.

When was the next time that day that

12 you saw Mr. Highlander?

13 A. Would have been around around 2

14 o'clock In the afternoon.

15

16

1 7

18

Q.

A.

Q.

A.

Where did you .ee hi.?

At the Richland County 3al1.

For what purpo.e?

We Interviewed hi. regarding the

19 ho.lclde.

20 Q. Wh.n you b.gan to Interview Mr.

21 Highlander. did you have a chance to ob •• rve

22 hi. phy.lcally?

(

23

24

25

A.

Q •

A.

Yes, sir.

How did h • • eea to you?

He ••••• d v.ry friendly. he wanted
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n
~ 1 to

WELSH/TALASNIK

very cooperative. Old not glve us any

2 klnd of a hard tlme or anything 11ke (hat.

3 He was qUlte frlendly.

Q • Now, what w~uld be the procedure that

5 you would follow before attemptlng to

6 interview someone who had been charged with

7 JDurder?

8 A. ~hat person would be advlsed ot thelr

9 constltutlonal rlghts as per Mlranda.

a. S-7 tor Identlflcstlon.
(

10

1 1

1 2

13

Q •

A.

Q •

Were you present tor that process?

Yes. sir. I was.

I hav~ a document that has been marked

Llke you to look

14 at It and tell me It you recognlze what It

15 1 •.

1 6 A. Yes, sir, I do recognize it. Thl. ls

17 a rlghts form that was slgned by Mr.

18 Hlghlander at the jal1 atter Investlgator

19 Jullano advlsed hl. ot the wrltlng whlch 1.

20 contalned on thls paper.

21 Q • And doe. your slgnature appear on

22 there7

\.- .

23

24

A.

Q •

Yes, sir.

How about the .1gnature ot Mr.

L.'

25 Highlander?
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~
~ 1

2

A.

Q •

WELSH/TALASNIK

Yes, sir. it does.

After this form was read to him and he

3 signed it. Investigator Juliano and yourself

4 signed it. did yo~ ask Mr. Highlander whether

5 he would be willing to discuss with you the

6 death cf Gloria Simonelli?

7

8

9

10

A.

Q.

A.

Q.

Yes, sir.

And what was his response?

He agreed to discuss the matter.

I'd like you to tell us what Mr.

11 Highlander told you regarding the killing.

where he began his sto~y.(
1 2

1 3 A. He began his story by laying a

14 foundation. if you will, as far as some of

15 the problems that he and Miss Simonelli were

16 haVing leading up to the shooting.

17 Q. What did he describe for you in Imying

18 the ground work as you have called it7

19 A. Well. it would be a series of dom.stic

20 disputes which took plac. at the .partm.nt

21 and elsewhere in Margate, the surrounding

22 ar ••. Ultimately the signing of a

23 restraining order by Miss Simonelli and also

c 24 some crimlnal charges against Mr. Highlander.

25 Q. Now. who was it who raised the fact
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that these criminal charges existed as

80

2 against Mr. Hicrhlander?

3 A.

Q •

Mr. Highlander.

And what atticude did he have towards

5 these charges as he expressed it to you?

6 A. He felt that theae charges were a

7 cause ot many ot the proble.s which led to

8 the shooting.

9 Q • Did he indicate who it was who had

10 signed a complaint or brought these charges?

13 that he made to try to get out tro. under
(

1 1

1 2

A.

Q.

Yes, it was Miss Simonelli.

Did he discu.s with you any ettorts

14 these charges?

15 A. Yes. he mentioned that he had reaChed

16 out to her through various •• ans of

17 communication. sending notes. attempting

18 phone calls. sending other per.ons to try to

19 talk to her on hi. behalt. and .0 torth.

20 Q. Did he indicate whether h. had any

21 success in tho •• • ttort.?

23 apparently.

c.

22

24

A.

Q.

No. she didn't want to h.ar tro. hi ••

A. a re.ult ot that lack ot .ucc••••

•

25 did h. di.cu •• with you any conc.rn. h. had
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fI":l
~ 1 about possible effects of .these charges being

2 fully prosecu~ed?

3 A. Yes, he felt that he was going to

4 prison, that the&e would violate his

5 probation and that he was going to go back or

6 go to prison as a result of these indictable

7 0 f ten,s e s :

8 Q. How did he feel based on what he said

9 to you about the prospect of going to prison

10 over these charges?

(

11

1 2

13

14

A.

Q.

A •

Q.

He didn't want to go to prison.

Di~ he make that clear to you?

Yes, he did.

Did he tell you whether he deter.ined

15 to do anything to try to keep out of or

16 prevent himself from having to go to prieon?

1 7 A. Well, he initially wae going to try to

18 talk to Miss Simonelli into dropping the

19 complaint ... A.. it beca.e apparent that that

20 wa .. not going to be ~he ca.e and .he would

21 not talk to him and so forth, he told u. that

22 he began planning to kill her.

plan to kill Gloria?c
23

24

25

Q.

A •

Did he tell you when he deter.ined to

Approximately a week before the event.
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1 Q. Did he tell you how he planned to kill

2 Glori;'?

3 A. Not at first. not at that point. As I

4 recall he just in very general ter.s said

5 that he was planning to kill her.

6 Q • Now. the word planning to kill. is

7 that your word or his?

8 A. That's what he told us at the Richland

9 County Jail.

(.

10

1 :.

1 2

Q.

A.

Q •

That he was planning to kill Gloria?

Yes.

And for about how long before the

13 killing?

14

15

A.

Q •

About a week.

Did he indicate what steps he took in

16 preparation for the killing?

17

18

19

A •

Q.

A.

Yes. he did.

What did he say?

That he had gone about obtaining a

20 weapon that so.eone wae ~olding for hi •.

21

22

23

24

Q.

A.

Q.

A.

What kind of a weapon?

I believe it wa. a .357 revolver.

Go on.

He had hired a .driver. had rented a

,...
25 car to get away and then went about .earching
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1 for her the day of the shooting.

2 Q. Was the~e a specific discussion by you

3 as to where he was going to look for her?

4

5

6

A.

Q.

A •

Yes.

What did he say?

He said he knew she drank at the

7 Greenhouae, he checked there. He went by her

8 house earlier that day. He located her car

9 at the Greenhouse, that was around 5:30 1n

10 the afternoon.

1 1 Q. Did he discuss with you the events of

12 the day th~t Gloria died?
'.

13

1 4

A.

Q.

Yes.

Was he able to provide a fairly

15 detailed description of the events of that

16 day?

17

18

A.

Q.

Yes. he was.

How did he describe the events of that

19 dsy to you?

20

21

A.

Q.

In what respeet, sir?

What did he tell you he did the dey

22 Gloria died?

job or a job, so •• one owed him 80 •• aoney torc
23

24

A. He had obtained .o.e .oney fro. hi.

25 some business he had done tor th ••. He had
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hired e man. he didn't identify the man at

2 the time we rere at the Richland county Jail.

3 to drive him. He rented a car. He went

• visiting some other people with regard to

5 obtaining a weapon that he had. They had

6 gone to Somers Point. I believe they had a

7 meal there, he and this other fellow, they

8 had gone back to Margate, drove around

9 Margate looking for Miss Simonelli.

10 Q. Did he describe the process of going

11 around Margate that day looking for Miss

Simonelli?
(

1 2

13 A. Yes, or he said he went by her

14 apartment. I guess, or townhQuse on Monroe

15 Avenue.

16 Q • When did the reference to the

17 Greenhouse come up in thie interview?

1 B A. As he was describing searching for her

19 and checking the Greenhouse because he knew

20 that she drank there, that she would frequent

21 this place, he mentioned that it wasn't one

22 of his favorite places and that was where she

23 hung out and he went there looking for her.

c Q. Did he indicate in that interview

25 whether he saw any evidence of her being at

GERALD W. ABARNO, OFFICIAL COURT RI,ORTIR



---------._- - ---_ .._-~'-

85

driver went atter that?

WELSH/TALASNIK

th~ Gr~~nhous~ on th~ day sh~ di~d?

A. Y~s.

Q. What did h~ t~ll you?

A. That h~ ssw her car parked outside.

Q. Did h~ say about when?

A. It was around 5:30 in the atternoon.

Q. Did he describe what he did atter

seeing her car parked at the Greenhouse?

A. Yes, he and this oth~r tellow lett the

area. They went to a bar, I don't believe he

named th~ bar at this time. They had a

couple ot drinks and then they went to

someone's house where he told ua he u •• d

Speedball, which he de.cribed a. being a

mixture of heroine and cocain •.

(

c

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

14

1 5

16

1 7

18

19

20

2 1

22

23

24

25

Q •

A.

City.

Q.

City?

A.

tiae.

Q.

A.

Did he de.cribe where he and the

Ye., well, .oaewhere back to Atlantic

And what el.e wa. done in Atlantic

Well, the gun wa. obtained at that

Who obtained the gun?

Mr. Highlander did.
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n
~ 1

2

3

Q •

A.

Q.

WELSH/TALASNIK

And he told you that?

Yes, ·sll".

Did he tell you what he did after he

4 obtained the gun?

5 A. Yes, sir, they ultimately returned to

6 Margate.

7

a

9

Q.

A.

Q.

And where in Margate did they go?

To the Greenhouse.

What did he describe for you occurred

10 after they arrived or at the time they

11 arrived at the Greenhouse?

13 Greenhouse they were driving through the
(

1 2 A. At" the time they arrived at the

14 parking area and he saw Misa Simonelli

15 exiting the bar with another male naaed Mr.

16 Sullivan. He got out of the car, he reached

17 under the seat, pulled out the gun, got out

18 of the car, held the gun down at his side,

19 walked over to about ten feet froa where thay

20 were, pointed the gun at Miss Siaonelli,

21 fired one shot at her. With that she bagan

22 to yell according to his, "Oh, no, I don't

23 believe this ie happaning," and ha firad a

c 24 eecond .hot at her. Ha aaid that ha just'

•

25 started firing shots, thay just startad
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1 coming automatically, or words to that

2 effect, and he fired two shots at her and he

3 fired one shot at the male and then he got

4 away from the ar&a. got back into the car and

5 they fled the area.

6 Q • He was able to describe for you what

7 he heard'Gloria say?

8

9

A •

Q.

Yes, sir.

Was he able to describe for you the

10 number of shots that he shot?

1 1 A. During that interview he said the

13 automatically, but he did mention at one
(

1 2 shots cam~. I'm saying words to the effect of

14 point that he fired a total of three shots.

Q. Did he say how these three shots were

16 distributed?

17 A. He said he fired two at Miss

18 Simonelli, fired one at the aale.

19 Q • Did he go on to describe anything

20 about his flight thereafter?

21 A. Yes, sir, he had gone around to the

22 eid~ of the G~eenhouse, got into the car in

23 which the othor fellow was weiting, the~ lett

24 the area, went over th. Longport Bridge by

25 way of Ventnor Avenue. north on to the Garden
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1 State Parkway and ultimately ended up in New

2 York City.

3

4

5

Q.

A.

Q.

Where did all this detail come from?

From Mr. Highlander.

Did he tell you anything that he did

6 in New York?

7

8

9

A.

Q •

A •

Yes, sir, he made a telepho.ne call.

Tell us about that.

He called Shore Memorial Hospital in

10 Somers Point from, I believe he said from the

1 1 Port Authority in New York. He identified

himself as Gloria's brother and inquired
(

12

1 3 about her status. He was informed that she

14 had died. with that he hung up.

15 Q. Was there any further discussion about

16 where he had gone after that?

17 A. Yes, he ended up on a bus, he said he

18 spent two days riding buses, just wandering

19 on the buses throughout the northeast area

20 here, the mid-Atlantic area I gu.ss you'd

21 want to call it, but he ulti.stely ended up

22 at an aunt's house in west Vi~ginia.

23 Q. Was there any discussion with him

( 24 about how he felt about the shooting?

•

25 A. Yea.
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Q •

A.

WEL SH / TA!.AS NI K

What did he say?

He told us that Gloria pushed him to

89

,
3 it, that she had made a mess ot his lite,

4 because of her ha was going to prison and he

5 just could see no other way out.

6 Consultations with attorneys, the opinions ot

7 other people and so torth were not going to

8 his liking. He just had a view. it you will,

9 that he was going to jail and she was the

10 cause ot it all and it she was out ot the way

11 or unable to testify or would not testify he

would not i13ve to go to jaIl.(
1 2

13 Q. During the course of your conver •• ticn

14 with him there, was there any indication ot

15 remorse tor any ot this?

16 A. He said that she got what sl.e

17 deserved, he still loved her in spite ot the

18 tact that she was dead, but that ~he had it

19 coming to her.

20 Q • After the interview waa completed,

21 what next happened?

22 A. We lett the Richland County ~all. went

23 to the Columbia Airport by way ot rental car

c 24 and boarded a tlight to Atlanta, trom Atlanta

•

25 to Philadelphia, and were transported by car
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1 back to Atlantic County.

2 Q. Were you with Mr. Highlander during

3 this transportation?

4 A. Yes.

5 Q • And were you with him constantly?

6 A. Yes.

7 Q • What about Investigator 3uliano?

8 A. He was also with us. We had a little

9 problem in South Carolina with a credit card

10 problem and Investigator 3uliano was called

1 1 away from where we were sitting. We missed a

13 to arrange airline tickets and so forth.
(

1 2 flight due to the pro~lems and he waa trying

14 Q. Now, were there any conversations of a

15 substantive nature between you and Mr.

16 Highlander at the airport?

17 A. We had much conversation about the

18 case. other things. trivial matters.

19 Q. Well, let's start with the trivial

20 ones. What kind of trivial things did he

21 ta·lk about?

Everything from girl wQtching, re.arks about

A. Like I say, we were at ths ai~port a

23 couple of hours sitting there waiting.

22

24c
25 kids that were playing thera, jokes about
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asking about what kind ot media play he was

getting in Atlantic County, what the

newspapers had to say about hia. He wanted

to know how we knew it was him who shot

Gloria, he wanted to know who dlmed hi. out,

He gave specific naaes

1

2

3

4

5

6

7

8

9

WELSH/TALASNIK

maybe having to hitch-hike up 1-95

back to Atlantic County, he wanted

cigarettes, sodas and so forth. Be

those are his words.

to get

was

91

10 as to ditterent people, wanting to know who

11 said what and so torth.

13 about the case?

14 A, There was a lot ot questioning on hi.

15 part about the ca.e directed at me, usually

16 when Investigator Juliano was absent. One

17 thing he did say was that he had had hi.

18 problems here in Atlantic County ~ith the

19 Prosecutor's Ottice. He did not like Mr.

20 Blitz at all, that'a Jett Blitz, the County

21 Pro.ecutor. I th~nk he was aware that

22 Investigator Juliano was with the

(
12 Q. Was there any specific dlecu •• lon

•

c.
23

24

25

Prosecutor's attic.. In tact he asked ~e who

his boss was. I re.po~ded by .aying Chiet

Bernard McBride wa. Juliano's bo •• , but I
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think he knew that Juliano was involved in

the Prosecutor·s Office so when Juliano would

3 go away he would begin asking me questions

4 about the case.

by

(

5

6

7

8

9

10

1 1

1 2

13

Q. After the flight where did you take

Mr. Highlander?

A. First flight went to. as I said.

Atlanta. second flight to PhiladelphIa.

After we were met at Philadelphia Airport

Investigator Pullen trom the Prosecutor's

Office we were transported by mo-tor car back

to the Marg~te Police Department. W. had to

make a stop at Bader Field first wh.r. we

14 picked up Juliano's car and used that to go

15 to Margate.

cup of coff •• wa.

then conduct.d anoth.r

c

16

1 7

18

19

20

21

22

23

24

25

Q. What went on in Margate?

A. He was processed by mys.lf. finger

printed. photographed. and so forth. At that

point he had requ.sted a sandwich. W. got

him a sandwich. I think a ham and ch •••• or

something like that.

provid.d to hi.. We

interview therr!.

Q. Ultimately wa. anoth.r stat ••• nt tak.n

of a more for.al nature fro. Mr. Highland.r?
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1

2

3

A. Yes. sir.

Q. And in what

statement take?

form did that other

4

5

6

A.

Q •

A.

That was a taped statement.

Were you present tor that statement?

Yes, sir.

7 MR. TALASNIK: Thank you. Your

8 Honor, I have no further questions for the

9 witness at this time sUbje~t to recalling hi.

10 on that aspect.

11 CROSS-EXAMINATION BY MR. DAVIS:

(
1 2

13

14

Q. Li~utenant Welsh. you indicated as a

result of a telephone call you went to

Columbia. South Carolina?

15

16

1 7

18

A.

Q.

A.

Q.

Yes, sir.

At that time to obtain Mr. Highlander?

Ves, sir.

Now, what date wa. that?

19 A. I believe it was May 12. I'd have to

20 check my reports.

21 Q. Had you been working on this cri.e

22 .ince the day that it wa. committed?

23 A. Y.s, sJr, ott and on. I wa.

C~: 24 interrupted by other thing •• but I w,".

25 involved with this thing .ince the beginning.
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D··,.... I Q •

WELSH/DAVIS

You put quite a bit of tiae into this

2 crime?

3 A.

Q •

Yes, sir.

So that when you had gotten that call

5 that Mr. Highlander had been incarcerated in

6 South Carolina. you knew .any facts

7 concerning the crime, didn't you?

8

9

A.

Q •

Yes, sir.

And your purpose was going to South

10 Carolina to do what?

I I A. My purpose was to see if Mr.

(
12 Highlander would waive extradition and

13 accompany us back to New Jersey and aleo to

14 see if he would be willing to giva u. a

15 statement concerning the incident.

16 Q. Why did you want a statement from Mr.

17 Highlander?

18 A. To see what hi. involvement wa. in the

19 case.

20 Q • And you thought it wa. n.ce •• ary at

21 that time to g.t a .tatement from Mr.

22 Highlander at that tim •• didn't you?

And when you indicat. waivec
23

24

A.

Q.

Yes, 81 I did.

25 extradition. what doe. that m.an?
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~
.".' :.- 1 A. Mr. Highlander appeared before two

2 judges down there. Both times he agreed to

3 accompanying us back to New Jersey and

4 not he did not ask to remain in their

5 custody where he could fight extradition.

6 Q. So he voluntarily returned to New

7 Jersey with regard to this matter. is that

8 right?

9

1 0

A. Yes, sir.

THE COURT: Mr. Davis. excuse

l 1 me. Ladies and gentlemen, the referenee to

(
1 2 extradition refers to a legal proceeding.

13 When someone is found or taken into custody

14 on a warrant 1n one state and 1. wanted on

15 charges from a different state. there is a

16 formal legal proceeding known as extradition

17 by which the person is transferred fro.

18 custody of the state officials in one state

19 to the state offic'ials in the other state.

20 That process can be waived or skipped. That

21 is any person who is in custody .ay choose to

22 seek a for.al extredition hearing in which he

23 has a right to a hearing of sort. in the

c 24 state where he 1. to deter.1ne whether or not

•

25 there is a legal ba.is to have hi.
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1 transferred back to the state that wants

2 him. He may a~so if he chooses waive the

3 right to that hearing and agree voluntarily

• to return to the stace that wants hi •.

5 That's the nature of the extradition

6

7

process. You may proceed.

BY MR. DAVIS:

s Q • When you initially met Mr. Highlander

9 in Columbia. South Carolina. what was his

10 demeanor toward you and Officer 3uliano?

1 1 A. His demeanor. he did not exhibit any

He was in the custody of those
(

1 2

13

sort ~f ho~tility or anything like that.

was relaxed.

He

1. officials there. He later aade aom. eo•••nt.

15 about his point of view. but

16 Q. The question was, what was hi.

17 demeanor toward you and Officer 3uliano?

18

19

A.

Q.

He wa. fine. no problems.

And after he waived extradition you

20 then attempted to take a .tate.ent fro. hi ••

21 is that correct?

.tate.ent?c·

•

22

23

25

A.

Q.

A.

Yes.

Where did you atte.pt to take this

In the Richland County 3a1l.
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1 Q. Was anyone with Mr. Highlander at that

2 time?

3 A. Just three of us, myself, Investigator

4 3uliano and Mr. Highlander.

5

6

7

Q •

A.

Q •

Was he represented at that time?

No, sir, he was not.

And you read to him what you called

8 the Mlranda warnings?

9 A. I didn't read them, Investigator

10 3uliano did.

that he un~~rstood everything?
(

1 1

1 2

13

14

Q •

A •

Q •

And you indicated that he indicated

Yes, sir.

Do you know what Mr. Highlander's

15 physical condition was at that time?

16

17

A.

Q.

He appeared to be tine to me.

Now, your initial attempt to take a

18 statement fro. him was for a taped atate •• nt,

19 wasn't it?

20

21

A •

Q.

Yes, sir.

Why did you want to take a taped

22 statement?

procedure, air.c.
23

24

25

A.

Q.

3ust our standard operational

Did he give you a taped stat.m.nt?
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F'l
W 1

2

A.

Q.

Not at that point.

He refusted to give you a taped

3 statement?

4

5

A.

Q •

Yes, sir.

Then what did you do when he refused

6 to give you a taped statement?

7 A. He said he'd discuss the matter, but

8 he didn't want to be on tape.

9

10

1 1

Q.

A.

Q.

What did you do?

We discussed the matter.

Now, how did you discuss it? When I

1 2 say how di~· you discu~s it, did you ask him

13 specitic questions?

14 A. We asked him some specitic questions.

15 We allowed him to tell his version ot what

16 happened.

17 Q. When you got to South Carolina, you

18 had a version in your mind, didn't you, ot

19 what happened?

20 A. I wouldn't say I had a version.

21 very objective individual.

22 Q. Whether ypu're objective or not you

23 had a version that was given to you by the

24 varioua people that you had interviewed end

25 the various investigation reports that you
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had read?D 1

2 A.

WELSH/DAVIS

I had a belief that Mr. Highlander had

3 shot Miss Sisonelli.

Q • And you had certain facts surrounding

5 this shooting?

talk to Mr. Highlander in a vacuus.

6

7

8

A •

Q •

Yes, sir.

And when you went there you didn't

When you

9 posed certain questions to hia you had a

10 reason for posing these questions, didn't

l~ you?

(
12

13

A.

Q •

I ><.o"ld agree 'ifi th that, yes, sir.

And is it a fair statesent to say that

14 when you take a statement trom a person such

15 as Mr. Highlander, you want hia to adsit to

16 you that he did whatever act he's been

17 charged with?

18

1 9

A •

Q •

That would be fair, yes, air.

And you also want his to give you

20 certain facts in that .tateaent .0 that when

21 he sakes this adsi •• ion, it would be a

22 .~fficient admission when you cose to court

23 to aake his gqilty of the crise. that ha ha.

c. 24

25

been charged with?

A. That would b. fair, ye., .ir.
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Q. SO that was the purpose of you taking

the s~atement fro. Mr. Hlghlander7

Hlghlander had to say about what

Q. And you wanted hl. to say

It?

1

2

3

4

5

6

7

A.

A.

My purpose was to see what Mr.

took place.

that he dld

Fro. my point of view, yes, you could

8 say that.

9 Q • That's what you wanted hl. to do.

10 Thatls what you wanted?

Q. Now. ln wantlnll that, when you posed

questlons to hlm you posed questlons ln

certain areas, didn't you?

A. Yes, slr.

you wanted

That's fair, yes. sir.1 1

1 2

13

14

1 5

16

17

A •

Q • And lf he dldn't cover an area that

hl. to cover, you would questlon

18 hlm ln that area?

(

19

20

21

22

23

24

A. Well, yes and no.

Q. Now, did you write down every queetion

that you aeked Mr. Highlander7

A. No, sir.

Q. Did you wrlte every anewer that you

asked that Mr. Highlander alledgedly gave

25 to you?
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1 A.

WELSH/DAVIS

No. sir.

101

2

3

Q •

A.

How did you do it?

I spoke with him. He, mysel f and

4 Investigator Juliano sat down at a table and

5 we just talked.

(

6

7

8

9

10

1 1

1 2

13

Q •

A.

Q •

doing?

A •

Q.

A.

Q.

You just talked?

Yes, sir.

As you're just talking what are you

Are you writing?

I wasn't.

Did you ever make a report on this?

I did not, no, sir.

So you're indicating to ae today, what

14 you've indicated to the Court today i.

15 something something that you recollect that

16 happened over a year ago?

1 7 A. That's correct, that'. why II. a

18 little ambiguous as tar as time. a~d date •.

19 Q • And you don't know today tor a tact

20 exactly what Mr. Highlander'a answer. wer.,

21 do you?

22 A. Yes, I do.

u. today are conclusion. you reached throughc
23

24

Q • In tac the anawer. that you're giving

25 allegedly talking to hi a?
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1 A.

WELSH/DAVIS

The answers I gave today are what Mr.

2 Highlander to:d me.

3 Q • What's the first question you asked

4 him?

statement.

Q. Not probably. What is the first

question you asked him after he indicated to

you yes, I will give a statement?

No, sir, I don't recall the first

I don't recall the exact question.

What is the first question you asked

You don't know, do you?

(

5

6

7

8

9

: 0

1 1

1 2

13

A.

Q •

him?

A.

A.

Probably if he wanted to give a

14 question.

15 Q. What is the second question you aaRed

c

16

17

18

19

20

21

22

23

24

25

him?

A.

Q.

A.

Q.

A·.

Q •

A.

Q.

A .

I don't recall.

What's the first anawer he gave you?

I don't recall.

What's the second anewer he gave you?

I don't·recall.

What'e the last anewer he gaye y"u?

I don't.: recall.

What'a the laat queation you aake~7

I don't recall the laat queation.
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1 Q. Isn't this testimony. officer. that

2 you're proffering today, isn't this

3 information that you have received since that

4 day, things that you have read. things that

5 you have heard?

6

7

A.

Q.

No. sir.

Can you decipher exactly what he told

8 you in South Carolina as opposed to what he

9 told you when he came back to Margate City?

1 2 and Mr. .J u J ian o. I ass u me i t wa'lI Mr. .J u li an o?. I,

1 0

1 1

1 3

14

A.

Q.

A.

Q.

Not word for word, no. sir.

After you spoke to Mr. Highlander. you

That's correct.

And you wrote up or Mr . .Juliano wrote

15 up this 1I0-called report, did you ever take

16 thill report and allow Mr. Highlander to read

17 it and lIay, Mr. Highlander. ill thill your

18 recollection of what happened?

19

20

A.

Q •

The police report?

The report regarding juat thia

21 statement, nothi.g ela •• talking about thia

22 IItateaent.

(.

23

24

25

A.

Q •

A.

No, air., I don't believe it did.

Did you write the report?

I didn't write it, no. air.
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D·. -.., 1

2

3

4

5

Q •

A.

Q •

A.

Q •

WELSH/DAVIS

Have you ever read it?

Yes. sir.

When 1s the last t1me you read 1t?

Last n1ght.

And that's what refreshed your

6 reco11ect1on. what you read last n1ght?

7

8

A.

Q •

It refreshed some th1ngs. yes, s1r.

Not what you heard 1n South Caro11na.

9 Now, d1d you d1scuss w1th Mr. H1ghlander or

10 d1d you quest10n Mr. H1ghlander w1th reg-cd

11 to h1s feel1ngs toward Mlss Slmonelll?

12 A. Yes. sir. there was some discus. inn

13 about hls feellngs towards Mls. S1.onelll.

14 Q. And he told you what hls fee11ng.

15 were, dldn't he?

16

17

A.

Q.

Yes, sir, he loved her.

And dur1ng the course of teillng you

18 how much he loved her, he al.o told you how

19 dlstraught he was about what she had done to

20 hlm?

2 1

22

A.

Q.

That'. correct, sir.

And 1sn't It a true state.ent to •• y

23 that the thrust of hl. conversatlon was the

c 24 ru1ns that sha had put h1s 11f. 1nto, at

•
•

25 least the rulns that he thought she had put
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his lite into?

2 A. Yes. sir. he blamed her tor

3 everything.

Q. And he in~icated to you that he had

5 attempted to reconcile with Miss Simonelli?

6

7

8

9

A.

Q.

A.

Q •

That's correct.

hnd that she retused?

That'. correct.

Now, you indicated he planned to kill

10 Miss Simonelli. Did you ask him about that?

1 1 A. No. I think as we discussed the

13 he was beginning to plan to kill her.

( 1 2 matter, t~e events, h~ treely admitted that

14 Q • Let's get to the day ot the murder,

15 get to the dsy ot the homicide. Did you

16 speak to him about that day?

1 7

18

A.

Q •

Yes, sir.

Did you speak to him about moments

19 betore this incident happened?

20

21

A.

Q.

Yes, sir.

Did you a.k him about hi. teeling.

22 moment. betore it happened?

23 A. I think I was a.king him what happened

24 moment. betore it happ~ned.

Q. Did you a.k him hi. thought. moment"
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before this killing happened7

A. I don't recall any specific questions

during that interview in the county jail

about his thoughts ~n the aa.ents prior to.

Q. And did you ask him what made hi. do

what he did after he got out of that

vehicle? Did you talk about that incident

right there7

'.

1

2

3

4

5

6'

7

8

9

I 0

1 1

1 2

13

14

15

A.

Q.

A.

Q •

A.

Q.

A.

Oh, yes, sir.

Did he tell you?

Yes, sir.

Did he tell you why he shot Glorl~?

Yes, sir.

Did he tell you about Pat Sullivan7

He didn't name hi •• but he told .e

106

16 about Pat Sullivan.

the ••n.

Q. And he told you what it faIt lika for

hi. to .ee Gloria with Pat Sullivan or what

Q. In fact when you used the word Pat

Sullivan In your answer to Mr. Tal •• nlk, Mr.

Highlander never gave you the tar. Patrick

Sullivan. did he7

c

1 7

18

19

20

21

22

23

24

A. No. air. he did not. Ha did not know

•

25 turn. out to be Pat Sullivan?
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1

2

A.

Q •

Yes. sIr.

Now. you've indicated he hired a

3 drIver.

A. Yes, sir.

5 Q. Old he tell you why he hIred the

6 drIVer?

7 A. AS I recall there was some mention ot

8 a 11~ense problem.

9 Q • He hIred a drIver because he hlmselt,

10 RIchard HIghlander, dIdn't have a lIcense and

11 he couldn't drive, isn't that true?

c 12

13

A.

Q •

Thc.t sounds faMiliar, sir, yes. air.

He never told you that he and that

14 drIver planned to go down there and kIll

15 GlorIa SImonellI?

16 A. No, sIr, he dIdn't he gave no

17 IndIcatIon ot the drIver baIng planned to be

18 part ot the shootIng.

19

20

21

Q.

A.

Q •

Do you kn~w the drIver?

I do now.

Well, dId you Inveatlgate the drIver

22 atter thIs IncIdent?

c
23

24

A.

did.

I dId not. The Pro •• cuter'. Ottice

25 Q • Now, wa. there any indication --

GERALD W. ABARNO, OrrICIAL COURT RIPORTIR



-------'- ---_.--- . .-.-_._. ---------_._-_.__.--......--_._-~~-----

108

1

WELSH/DAVlS

THE COURT: Excuse me, we're

2 going to stop at this point.

3 MR. DAVIS: I only have a

, couple more. Well. that'. okay.

5 THE COURT: Ladies and

6 gentlemen. we'll recess now, com. back right

7 after lunch and finish up with this witness.

8 See you at 1:30.

9

10

(Jury leaves the courtrooa).

THE COURT: During the recess,

11 Lieutenant. please don't discuss the

you .ayDavia,

to the

THE COURT: Mr.

(Jury returned

taken) .

courtroom) .

substance cf your testimony with anybody.

(Whereupon a luncheon rece •• 1.

1 2

13

14

15

16

17

18 proceed.

(

c

19

20

21

22

23

24

25

BY MR. DAVIS:

Q. Otticer, as a rasult ot your

invastigation did your department charge Mr.

Chambers with anything, any cri.a?

THE COURT: Mr. who?

MR. DAVIS: Cha.bars.

THE WITNESS: Mr. Cha.bars, no,
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1

2

sir.

MR. DAVIS, That's all I have.

3 RE-DIRECT EXAMINATION BY MR. TALASNIK:

4 Q. Lieutenant, I cake it that this

5 interview really didn't take place and th~t

6 you made it all up so that you could have the

7 final nail for the co!fin, is that right?

8

9

A.

Q •

That's not right, eir.

Well, where did the information come

10 from that you've testified about today?

13 thie incident, did you not?
(

1 1

1 2

14

1 5

A.

Q •

A.

Q •

From Mr. Highlander.

You did in fact prepare a record of

Of which incident, el'r?

Of traveling to South Carolina and

16 meeting with Mr. Highlander and bringing him

17 back home?

18 A. Yes, eir, I believe I referred

19 everything to Investigator juliano's report

20 in my report.

21 M,R. TALASNIK: I have a two

22 page document to be .arked.

C·o·

23

24

(Inhibit S-53, supple.ental

report, was marked for identification).

25 MR. TALASNIK: I would show ths

• GERALD W. A8ARNO, OFFICIAL COURT REPORTER
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P."lt..J 1 document to Mr. Davis.

2

3 Q.

BY' MR. TALASNIK:

Lieutenant, I'm going to show you a
,

• two page report tha~'s now been marked S-53

5 for identification. I'd like you to look at

6 it, tell me if you recognize what it is.

7 A. Yes, sir, this 1s a supplemental

8 investigation report prepared by ayself.

9 Q • Is there an indication in that report

10 that you traveled to South CarolIna with

11 Investigator Juliano?

c 1 2

13

A.

Q.

Yes, sir.

And is there a further indicat~on that

14 Mr. Highlander was interviewed by the two of

15 you in the Richland County Jail on the

16 afternoon of the 13th of May?

17

18

A.

Q •

Yes, sir.

What is contained in that report with

19 respect to the details of the interview wIth

20 Mr. Highlander?

21 A. For details of this interview. refer

22 to Juliano's report.

23 Q. Who Is Juliano?

24 A • That's InvestIgator Al Juliano fin.

25 the Atlantic County Prosecutor's Office.
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~
" ..,.. - 1 Q. Would it be unusual for two officers

2
•

to be present and only one to write up the ,
3 details of the interview?

5

A.

Q •

No. sir. it's not that unusual at all.

Was there an agreement between you and

6 Investigator Juliano that his report would

7 summari2e -the details of the interview?

8

9

A.

Q •

That's correct, sir.

Now. since the writing of that report

10 by Officer Juliano. have you had occasion >0

11 look at his summary of the oral interview

with Mr. ~ighlander?
(

1 2

13

14

A.

Q •

Yes, sir.

And in your opinion does it accurately

15 summarize the details that were provided by

16 Mr. Highlander in this interview?

17

18

A.

Q •

Yes •• ir.

You were e.ked by Mr. O.via with

19 respect to what Mr. Highlander .ay heve .aid

20 about the driver. the role of the driver that

21 took Mr. Highlander around on the day that

22 G)oria died. do you recall that?

c
23

24

A •

Q.

Yee, eir.

What role did Mr. Highlander attribute

~.

25 to this .an who drov, him around?
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1 A. That he had had this man drive him

2 because of problems with his driver's

3 license.

4 Q • Did he at any time describe this man

5 as a knowing accomplice, as someone who t-·S

6 involved in a plan to kill Gloria?

?

8

A.

Q •

No. sir. not that I recall.

You indicated to Mr. Davis that Mr.

9 Highlander blamed Gloria for forcing him to

10 do this.

13 he meant by that. that he was blaming her?
c

1 1

1 2

14

A.

Q •

A.

Yes, sir.

Whet did Mr. Highlander explain to you

That her actions with regard to court

15 documents signed against Mr. Highlander and

16 so forth pushed him to take action againat

17 her to stop her from prosecuting him.

18 Q • Mr. Davis also asked you whether Mr.

19 Highlander told you why he ahot Gloria, do

20 you recall that?

21 A. Yes, air.

22 Q. Did Mr. Highlander teJl you w~y he

23 shot Gloria?

C
O"

.'
24

25

A.

Q.

Yee, sir.

What did Mr. Highlander aay?
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1

2

3
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A. That she had pushed him to a point

where he had no other recourse but to kill

her.

113

4 Q. Pushed to what point?

5 A. Pushed to the point in order for him

6 to stay out of jail. his only recourse was to

? do away with her.

8 Q • Before you heard it from Mr.

9 Highlander did you know for a fact that the

10 murder weapon was a .357 revolver?

he told us.

Q. Betore you heard it trom Mr.

Highlander did you know for a tact that ona

Q. Before you heard it trom Mr.

Highlander did you know for a tact that th.ue

shots were discharged at Gloria and her

co.pan1on?

weapon was a .357.

Q. Before you heard it from Mr.

Highlander did you know for a fact that Mr.

Highlander knew that Gloria frequented the

Greenhouse Restaurant?

(

(

1 1

1 2

13

14

15

1 6

1 ?

18

19

20

21

22

23

24

25

A.

A.

A.

I didn't know for a fact that the

No. sir. I did not know that.

No, sir. we were unaur. ot that until
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of those three shots was directed at the

compa-nion?

Highlander did you know for a fact that

between the first and second shot Gloria

said, "Oh, my God, I don't believe this

happening to me"7

1

2

3

4

5

6

7

8

9

10

A.

Q.

A.

Q.

No, sir, I did not.

Before you h~ard it fro_ Mr.

No, sir, I did not.

Was there any discussion with Mr.

is

1 1 4

11 Highlander with respect to the shot that was

12 fired at Gloria's companion7

Airport. I was seated with Mr. Highlander In

the terminal. He began during this

questioning he asked about the gent la_an who

was with Glori. Simonelli as they came out of

the bar. He wantad to know what tha

relationship waa between sha and hi.. I

explained to hi_ that thare was nothing

\

c

13

14

1 5

1 6

17

18

1 9

20

21

22

23

24

A.

Q.

A.

Q.

A.

Yes, sir.

And how he felt about that?

Yes, sir.

Tell us about that conversation.

This was at the Richland or Columbia

•

25 romantic, no romantic involvement whateaever,
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1 1 5

1

2

WELSH/DAVIS

that he was just someone she knew from work

and just happel1ed to run into while she was

3 at the Greenhouse and was walking out ot the

4 bar with her, there was nothing to it, and

that just proves it,

I said, well, Rich,

He said, well, he

so he didn't get

tire at the aan.

5

6

7

8

9

I 0

with that he says, well,

he says, there's a God.

what do you mean by that?

didn't deserve to get hurt

shot and he told me he did

MR. TALASNIK, Thank you. No·

11 further questjons, Your Honor.

12

1 3

THE COURT, Mr. Davis.

RECROSS-EXAMINATION BY MR. DAVIS,

14 Q. Lieutenant, you knew betore you .poke

15 to Mr. Highlander on May 13 that Gloria

16 Simonelli trequented the Greenhou.e, didn't

I? you?

Highlander knew about her trequenting the

Greenhouse.

Q. You knew betore May 13 when you .pok.

to Mr. Highland.r that Glori. 5iaon.lli

trequented the Greenhou.e Bar, didn't you?

A. I kn.w tro. what other witn••••• h.d

Prosecutor asked

(.

18

19

20

21

22

23

24

25

A. I believe the question that the

me was it I knew what Mr.
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told me, yes.

2 Q • You knew before May 13 when you spoke

3 to Mr. Highlander that a .351 magnum was

, supposed to have b(~n the murder weapon,

5 didn't you?

6 A • No, sir, I didn't know that for a

? fact.

8 Q • You had heard it before, hadn't you?

9 A. I don't believe I had heard it. It

10 was suggested as a possibility, but we didn't

11 know for a fact.

13 today what the murder weapon wa., do you?
c 1 2

14

Q.

A.

In fact you don't know for a fact

No, sir, I don't, all I know is what

15 Mr. Highlander told me.

1 6 Q. That wasn't the question. Today you

17 don't know tor a fact what the murder w•• pon

18 was, do you?

19 A. It depends on what one'.

20 interpretation of a fact is, air.

21 Q • Fact Ja have you ever •• en the aurder

22 weapon?

23

24

A.

Q.

Fact i9 I haven't.

So you don't know what the aurder

25 w•• pon wa., do you?
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p;.;:jw 1

2

A.

Q.

I only know what. I was told. sir.

And you were told it was a .351 magn1lm

3 betore May 13 when you talked to Mr.

4 Highlander?

5 A. There was speculation that it was a

6 .35?

? Q • You. also knew that three shots were

8 tired betore you talked to Mr. Highlander on

9 May 13.

11 Depended on who you talked to.

13 scene ot the crime. didn't you?
c

10

1 2

14

15

16

A.

Q.

A.

Q •

A.

I didn't know that for certain.

Well. you talked to the people at the

I talked to some ot thea.

And they told you. didn't they?

Some people said two. soae people said

I? three.

18 Q • Now, you've indicated to the

19 Prosecutor that you wrote up • report. You

20 didn't write up a report pertaining to what

21 Mr. Highlander .uppo.edly .aid. did you?

22 A. Not at the Richland County Jail. no.

23 .ir.

24 Q. In tact in the report that you wrote

,

25 up. that you wrote up. what did you .ay in

GERALD W. ABARNO. OFFICIAL COURT REPORTER



I don't have that report right in

1

2

3

4

WELSH/DAVIS

there with regard to what Mr.

sald?~ How many sentences did

your report?

A.

Highlander

you include i n

118

•

5 front of me, but

6 Q. I'm going to let you refer again to

7 what has been marked 5-53 for

B identification.

9

10

A.

Q.

In my words?

No, not .in your words, what you have

11 written down there.

13 sir?

14 Q. In your report that you prepared

15 surrounding this May 13 convereation with Mr.

A. During thia interview Highlandar

admitted that he shot Gloria Siaonalli and

explainad eome of tha raaaona for doing it,

Highlander,

included in

you?

(

c

1 2

16

17

1 B

19

20

2 1

22

23

24

25

A.

A.

Q.

A.

Q.

Could you ask the question again,

how many sentences do you have

there that refer to what he told

I see one.

One sentence?

V.e, air.

Read that one •• ntene •.
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and in parentheses, tor details of this

interview refer to Investigator Juliano's

II!!

3 report.

Q. So as tar .S ]ou're concerned you

5 wrote one sentence pertaining to what Mr.

Hlghlander sald?

A. Yes, sir.

report?

A. Thls report Is dated the 13th ot May.

1988.

Q. That was how many days atter you had

spoken to Mr. Hlghlander?

A. Pour days.

Q. Do you know when Mr. Jullano wrote hls

(

6

7

8

9

10

1 1

1 2

13

14

15

Q • Now, what d&te dld you wrlte that

16 report?

1 ? A. I'd have to reter to hls report to get

18 a date.

19 Q. Let me ask you thls, dld you slgn ott

20 on Mr. Juliano's report?

Q. As Mr. Talasnlk questloned you, It's

soaetlaes procedure that ons ottlcer wl1l

wrlte the report and the other one wll1 not?

A. Yes, slr.

(.

21

22

23

24

25

A. No, air.
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n
~ 1 Q.

WELSH/DAVIS

Isn't it also further procedure that

2 when one officer writes the report that the

3 second officer concurs with, that he signs

4 ott?

5

6

7

8

A.

Q.

A.

Q.

Not necessarily, no, sir.

Not necessarily?

No, sir.

Are you and Mr. Juliano in the same

9 ottice, do you work tor the same people?

10

1 1

A.

Q.

No, we do not.

Now, you turther indicated Mr.

13 Chambers.
(

1 2 Highlander never, never implicated Mr.

14 A. To the best ot my recollection at this

15 point I don't believe he did.

16 Q. Your entire testimony today has been

17 based on your recollection, hasn't it?

18

19

A •

Q.

Yes, sir.

Hasn't been made based on anything

20 that you wrote?

21

22

A.

Q •

No, sir.

At the time that you spoke to Mr.

23 Highlander in South Carolina, had you spoken

c. 24 to the FBI?

,

25 A. I wae pre •• nt during .0•• di.cu •• ion
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F".""l
~ 1 between Juliano and the FBI.

2 Q. Had you read any information that tha

3 FBI had with regard to Mr. Highlander?

4 A. No, I don't bvlieve I had the

5 opportunity to read their reports prior to me

6 meeting Mr. Highlander.

7

8

MR. DAVIS:

THE COURT:

That's all.

Mr. Talasnik.

9

10 Q.

BY MR. TALASNIK:

The report that you have before you

11 refers to a report of Investigator Juliano

12 for the details of this interview?

13

14

A.

Q •

Yes, sir.

I'm I/oinl/ to
,

show you a two pal/e

15 sinl/le' spaced typed document that has been

16 marked as S-12 for identification. I'd like

17 you to look at those two pal/es and tsll .e if

18 you recognize what that is.

19

20

A.

Q.

Yes, sir, I do.

What do you recognize those two pages

21 to be?

22 A. These are supple.ental investigation

23 reports from the Atlantic County Prosecutor's

(. 24 Office and the writer is Alfred I. Juliano.

•

25 Q. Is there a date on there?
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17]u 1

2

3

4

5

6

7

A.

Q.

A •

Q •

A.

Q.

A.

Yes, sir.

And what is that?

He has it dated May 13, 1988.

Have you ever seen that before?

Yes, sir.

What is it?

It's a supplemental investigation

8 report ot Al Juliano.

9 Q • And what kind ot intormation is on

10 those two pages?

1 1 A. There is information wR1ch begins at

13 FBI Agents Davis and Clemens escorting
(

12 eleven a.m. that lists myselt and Juliano,

14 Richard Lee Highlander to a tederal

15 extradition in tront ot a U.S. Magistrate.

16 That's the tirst paragraph.

1 7 Q. By the time you get to the middle ot

18 that page is there any discussion about

19 taking an oral interview ot Mr. Highlander7

20 A. Yes, sir, an entry of 2:10 p .•. ,

21 Lieutenant Welsh and I returned to the

22 Richland County Jail and interviewed Richerd

MR. DAVIS:c
23

24

Lee Highlander. Goes on to stay --

Objection.

25 THE COURT: Sueteined.
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f"01
~ 1

2 Q.

BY MR. TALASNIK:

Do the remaining paragraphs on that

3 first page refer to the details supplied by

4 Mr. Highlander?

5

6

A.

Q.

Yes, sir.

Go to page two. Does the paragraph at

7 the top refer to details provided by Mr.

8 HighJander?

13 page?
(.

9

1 0

1 1

12

14

A.

Q.

A,

Q.

A.

Yes, sir.

Paragraph under that?

Yes, sir.

All the way do~n to the bottom of the

Yes, sir, with the exception being the

15 last paragraph, which is a conclusionary

16 paragraph.

17 Q • Have you had occasion to read that

18 summary that was prepared by Inve~tigator

19 Juliano?

20

21

A.

Q •

Yea, air.

Doea it compare with'your own

22 recollection of that interview?

c
23

24

A. Ve., sir.

MR. TALASNIX: No further

•

25 questions.
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return those documents to the Prosecutor.

You may

Yes, sir, the

That'. it tor the

You may step down

Mr. Davis.

I have no

THE CllURT:

THE COURT:

MR, DAVIS:

Thank you very much.Lieutenant.

questions.

THE COURT:

day. Mr. Talasnik't

MR, TALASNIK:

1

2

3

,
5

6

7

8

9

10 remaining State's witnesses w1l1 be available

11 when we next resume.

1 2

13

14

15

16

17

THE COURT: I told you 9:30 and

I'm going to change it and make it 10 o'clock

as it turns out. Actually again it you get

here a little early we can probably be in

pretty good shape to move at ten, A couple

ot thoughts over the weekend. First. as

18 usual, please retrain trom, make sure that

19 you retrain trom any discussions about any

20 aspects at this case with anybody. including

21 ot course among yourselv.s; and of cour ••

c

22

23

24

25

continue es I hope you have. to 19no~.

whatever media coverage a.y exist with

respect to the ca.e. I remind you over the

course at the weekend not to visit in the
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1

2

area ot or at the restaurant in question

which when the case is finished you can go to

3 see it you're curious.

4 Let me suggest also. today is

5 Thursday and ot course we won't be back until

6 Monday. I don't want to tell you that you

7 should not give some consideration in your

8 own ~inds to everything that you've seen and

9 heard this week. It would not be possible

10 for you not to do that and the law does not

1 ~: require that you not do that. You may indeed

c 1 2

13

give some conslde~at!on in your own mind.

between now and then to what you've ••• n and

14 heard this week. Of course you should keep

•

1S it in your mind together with what you see

16 and hear next week so that you can consider

17 it altogether when the time co.es for you to

18 discuss it.

19 I would e.phasize as should be

20 obvious to you that when the ti.e co.es for

21 you to deliberate together and to d,scuss the

22 matter •. you will want your fellow jurors to

23 listen carefully to what you have to say and

(, 24 to give careful consideration to your points

2S of view. In order tor the. to do that you

G!KALD W. ABAKNO, OFFICIAL COOKT KIPOKTIK
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n
~ 1 will have to be in a position where you are

2 equally willing and able to give

3 consideration to their points of view.

4 Translation. while yo~ should and will think

5 about what you1ve seen and heard and your

6 reactions to it, you should keep an open

7 mind. not reach any final conclusion until

8 YQq have heard everything there is to hear in

9 the case and until you've had the opportunity

10 to listen to what your fellow jurors think.

11 At that point you may apply your own views

13 have absorbed and then reach a conclusion, so
(

1 2 and your own thoughts to everything that you

14 give some thought to it. decide what you

15 think tentatively about what you've heard,

16 but don't reach any final conclusion and

17 don1t close your mind to what will co•• next

18 week.

19

20 of.

That'. about all I can think

The .heriff'. office advise • • e that

21 apparently y~u have a collective enterpri.e

22 that you've been involved with. I. ju.t want

23 to caution you that you're operating here

c 24 under license of the court and therefore if

25 there'. anything that come. of that, I want

GERALD W. ABARNO, OrrICIAL COURT RIPORTIR



. .---'-~_.._.. '- ~.".. __ ._ _ __~ _--0_- ,.~ ..__ _ .._~ ".~ __

•
1 27

1"''1
U 1 you to understand that we may have to discuss

2 it together. but I'll let you think about

3 that tor the next tew days. Rave a pleasant

4

5

weekend. See you Monday at 10 o'clock,

(Jury leaves the courtroom)

6 THE COURT: That last, counsel~

7 was a reference to the fact that the sheriff

8 advised me that the jury has become

9 apparently sutticiently comtortable with e~ch

10 oth~r that they've set up some sort of a

1; joint eftort on buying a lottery ticket or a

13 Talasnik.
(

1 2

14

group ot lottery tickets.

MR, TALASNIK:

Relax, Mr.

It's a regular

15 New Jersey lottery ticket. not any kind

16 ot

1 7 THE COURT: To the best ot ay

18 knowledge it's a subscription to the New

1 9 Jersey lottery weekly drawing. Aa ••• tter

20 ot tact. so that the record is clesr, I just

21 tigured out what it's about because I heard

22 on the radio yesterday apparently the pool

23 this week is rather sizeable and the drawing

c 24 is tonight and I assuae there tore that that's

•

25 what is involved and I'a not a participant

GERALD W. A8ARNO. OrrICIAL COURT REPORTER
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13 substance, except that our focus this morning

1. was on the content and nature and .anner of

Is there anything else

to be discussing this

except by the tax that you just heard me

indic~te I wOl\ld impose on any winnings which

I'll share with you.

Okay.

that we really need

afternoon?

I'll just indicate tor the

record one thing 1 don't think we discussed

specitically this morning. We had a

relatively lengthy chambers conference thi~

morning which is not on the record and

doesn't need to be at this point in terms ot

1

2

3

4

5

6

7

8

9

10

1 1

1 2
(

c

15

16

1 7

18

19

20

21

22

23

24

25

presentation ot the charge and specitically

the verdict sheet in the tirst phase ot the

trial. We discussed various ways ot

addressing some ot the issues that sight be

posed, including the murder/manslaughter

issues, the implications ot tha various torss

ot manslaughter, including the aggravatad and

reckl ••• m.n.l.ughter ••nd .oae discuss10n

about the possibility and implication. ot an

intoxication issue. I don't .ay all that now

to pres. tor .ny ruling. or .gr•••• nt., but

GERALD W. ABARNO, OFFICIAL COURT RBPORTIR
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1 simply to indicate that we discussed it. I

2 will by Monday be able to give you some form

3 of at least tentative concept for a verdict

4 sheet and a rough o~tline of what I

5 anticipate the charge might look like. Again

6 when l present that to you Monday, that will

7 be for discussion purposes and I will solicit

8 then as I do now any input that either of you

9 has with respect to the content of the charge

10 and the manner of layout of the verdict

1 1 sheet. Does that about cover us? Okay, see

(
'.

1 2

13

14

15

1 6

17

18

19

20

2 1

22

23

you Monday.

(Adjourn)

(. 24

25
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1

2

3

5

6

7

c.

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23
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2

3

3

(The tollowlng Is heard In open

court out of the presence o( the jury

at 10:15).

THI! COURT: Couna.l, good

.orning. For the re~ord. I wl11 Indlcate. as I

6 have informally to defense counael, Mr.

7 Talasnlk. I'a In the process at preparlng and

8 hope to have tor you by toaorrow a dratt at ay

9 proposed charge 1n the tlrat phaae ot the trlal.

10 It's.y present contention to co•• it it all to

11 writing. to have you react to it before we get

12

13

to that phase. and then onca I have tlnallzed

the language and read It to the jury. It wl11 be

l' ay Intantlon to dellver to the jury rooa a

15 couple cop las ot the text at It so they aay

16 reter to It durlng dellberatlons. I aa wrltlng

17 It tollowlng the layout ot the verdlct ahaet as

18 I clrculated It to you last Prlday. I bellave

19 In in what. tor •• , 1. auch, .y final tor ••

20 ot course. subject to any Input I gat troa you.

21 MR. TALASNIK: Your Honor. I dld

22 have occ •• lon to ex •• ine the propo••d jury tor ••

23 and I do have n objectlon to Ita tara. I don't

2' know whether the Court wanta to deal wlth that

2~ no~ or at ao•• future tl ••.

KATHY I. DURAND - OPPICIAL COURT RIPORTIR



1 THI COURT: I'll hear it now but I

2 don't know whether we'll deal with it now but

3 I'll hear you.

4 MR. TALASNIK: Your Honor, I think

5 that with respect to the verdict fora. that it

6 1_ aore co.pIle.ted than need be, and that there

7 aay be an atteapt to do on the jury verdict fora

8 that which i. already adequately handled aa part

9 of the jury charge.

10 Contained within the aode1 jury

11 charge are reterence. to definition of

12 purposeful, the definition of knowing, the

13 definition of the paasion provocation. whicb can

reduce aurder to aanalaughter. The definition

of reck1e.snss. and the added coaponent of under

clrcu•• tance. a.nit •• t extrea. indifference. and

also the Court ha., in the past, woven into the

charge at the appropriate tiae, probably after

defining purposeful and knowing, the definition

of intoxication, th~ extent to which

intoxication cen reduce aurder to aan.1aughter

or aggravated asn.1aughter, depending upon the

.tandard .et forth in State vs. Caaeron. All of

14

15

16

17

18

19

20

21

22

23

24

25

that

fo!".

being .aid, I

need not group

think that the jury vardict

the various eh~rges

KATHY I. DURAND - OPPICIAL COURT REPORTER



[J 1 together. that the appropriate thing to do under

2 the heading eurder slash eenslaughter ot Gloria,
3 Sieonelli is to have tive questions, the tirst

, as to the charge th~t the detendant purpossly or

5 knowingly caused the death ot Gloria Sieonelli

6 by his conduct; gUilty or not guilty. Question

7 nueber two would be the non-capital detinition

8 of .urder; t:hree. four and fIve, the various

9 forms of .anelaughter, and thi. pa•• lon,

10 provocatIon or reckle.s _.nelaughter. It'. Dot

11 necessary tor the jury to be tocused to eny

12

13

particular grouping, given the tact in the

charge they have already been explain~d, the

l' extent to which passion provocation entere into

15 their judgeent, and the tact to which

16 intoxication eay enter into their overall

17 judg •• nt, and ••• r ••ult, I bave I preter

18 that the aore standard jury verdict tora bs used

19 be used, that under the heading ot aurder/

20 aanslaughter, you have tive .eparats distinct

21 qusstions, so that the jury is tres to tind

22 guilt or innocsnce wLsrs ever they ses tit.

All right, ay own thinking on it isn't coaplateo
23 THI COURT: Okay, I underetand.

25 ys't. I spent soee tiee yesterday thinking about

KATHY I. DURAND - OrFICIAL COURT .I.ORTIR
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t~lnklng .t the aoaent 1. th.t I ohould .ddre••

aent.l .t.te of reckle •• ne •• If you h.v. found

comfortable. frankly. wlth the l.yout of the

aodel charge on that sUbject. partlcul.rly .Ince

the model was drafted before the Ger.ld c ••••

made the dl.tlnctlon th.t It make. between the

exactly that as I was wrltlng .round thls fora.

It Is certainly true, and we're not goIng to

declde thIs 1.sue now. I'll ju.t glve you ay own

reactlon at the moaent and we'll talk abuut It

1n more detail once ay own thinking 18 closer to

the end than It Is now. It 1. certalnly true

In ay vie.,

II. not

Ther.for •• · ay

To _0, you don't get to tbe

purpo •• ful or knowing conduct.

clrcu•• tanc ••.

that all of wh.t you say 1••0.

one klnd of murder .nd ~he oth~r.

the bre.k poInt aaong the flv. charg •• 1.

between the three charge., the three veraion.

th.t requlre ••howlng of purpoa.ful or knowlng

conduct, that 1. to a.y, aurder. capital aurder,

non-capital aurder and pa •• lon provocation,

aanal.ught.r. all of whlch r.qulr. purpo •• ful or

knowIng conduct. and the aggr.v.tad a.n.l.ughter

and reckle •• a.n.l~ughter. whleh requlr • • a •

.ental et&te reckle •• ne •• under re.pective

1

2

3

4

5

6

7

8

9

10

11

12
(

13

14

15

16

17

18

19

20

21

22

23

24

25
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1

7

the jury'. ex•• in.tioR first to the question at

2 whe~her there 18 purposeful or knowing conduct,

3 if there is purposeful or knowlng conduct. then

4 I ~on't ask the jury as an included offense.

~ because aanelaughter is not separately Indicted,

6 and I therefore, In ay vlew. don't ask the jury

7 to address aggravated •• nelaughter or reckl •••

8 aanelaughter if they have found purposaful or

9 knowing conduct.

10 The trlck to it, or the dlfficulty

11 to it, logicslly, as well froa the point of view

[J
12

13

of the ex•• inetioR at the statute, 1. that on.

version of aanslaughter still requires

14 purposeful or knowlng conduct, which ls tha

15 pa •• lon provocation •• nelaughter, and therefor.,

16 the question becoaes which group do you put it

17 in or do you aake it all one group. Aa I've

18 told you. ay own thinking on the subject is Dot

19 finalized. I'll conslder what you're saylng

20 here and I'll let you know probably by toaorrow

21 what ay own thinking is, then once I foraalized

22 It and put It In wrlclng, everybody can take a

yesterday, snd as I've ssld. given that I'ao
23

24

shot st it. ~ut I gave it substantlel thought

28 d~aling here with Included offensos, by end

KATHY B. DURAKD - OPPIClAL COURT RIPORTIR



1

2

3

large, I felt it

jury to consider

until they have

8

was inappropriate to ask the

soaething that isn't stated

first aade a deter.in_tioD about

• what waa.

5 There is one other little wrinkle.

6 and I guesa I don't need to call it a little

7 wrinkle. because it's an i.portant question. and

8 that ia that the phraae included offenae .ay be

9 begging the question. Phraaed another way, I a.

10 not sure that the passlon provocation

11 aanslaughter charge. which I will give in ao.e

12 fora or another. 1a properly d~no.ln.t.d •• an

13 included offense. given that it containa all of

1. the ele.ents of the .urder with an additional

15 concept that the State .ust diaprove, aa

16 distinct fro. the eggravated .analaughter and

17 reck leas .analaughter which, in a traditional

18 view, .ay be considered as included offenses of

19 aurder.

20 MR. ~ALASNI~: See ••y proble••

21 Your Honor, is thet both the c~ncept of peeeion

22 provocetion and the ';oncept of intoxicetion are

23 issues that h~v. to be disproven by the State,

2. and that there is no particular superiority

25 a~~ng thoae two considerations th~t the jury

~ATRY I, DURAND - OrrICIAL COURT RIPORTIR
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r l
l---l 1 auat, of nece •• ity, consider one before

9

2 considering the other.

3 THB COURT: Oh. I think logically.

6 or legally there ia not. but I think logically

5 there very definitely ia. Let .e ahow you how.

6 because thia ia what I apent four hours

1 yesterday working through. I think it .akes tha

8 .ost sense to address their attention first to

9 pa •• ion provocation, and here'. the rea.on.

10 First. I would have defined capital .urder and

11 non-capital aurder, .acng other things, ••

, 1
u

1 2

13

requiring purposeful or knowin~ conduct. and

defining that conduct. I'll then int~oduca the

1. concept of pa •• lon provoc.t~on •• • aying even,

15 if you find purposeful or knowing conduct. this

16 .ay be .anslaughter under pasaion provocation.

11 if you find that the Stata has failed to

18 diaprove this snd this, diaprove paasion

19 provocation. but in order to find hi. gUilty of

20 anyone of thosa thrae chargea. the State .uat

21 still proQe, beyond a reaaonable doubt. tbat he

22

23

sctad purpoaaly or kuowingly.

thraad to aac~ of thoaa thraa.

That'. a CO••OD

It's at that

[J 26 point whara I have a.phaaized. or reiterated

25 th~t purpoaeful or knowing conduct ia a

KATHY I. DURAKD - O,rICIAL COURT RIPORTIR



10

1 nece •• ary eIe.ent to each or those three charge.

2 that. in ay view. I should then introduce the

3

•
5

6

7

8

9

10

1 1

.u~ject ot intoxication. becau.e in this

context. intoxication goe. to attack the tinding

ot purpo.etul or knowing conduct. which i. a

co••on ele.ent to tho•• three. but not to the

other two, 80 therefore, 1n ay vie•• the way it

aost logically tlows i. to introduce the three

introduce the ele.ent. ot the thr••

coaparable charge •• that is to .ay c.pit.l

aurder. paa.1on provocation aanelaughter, derine

12 thea. ditt.renti.te thea. coap.re the•• then

13 point the. to that which link. th••• the .ent.l

1. .t.te. using intoxic.tion there to tocu. on the

15 aent.l st.t•••nd th.n .ddr •••• it you h.v.

16 tound by r ••• on ot the l.ck ot • a.nt.l .t.t. or

17 any other- r ••• on. th.t h.'. not guilty ot .ny ot

18 tho.e thr.e ch.rge•• then you au.t con.id.r

19 whether he aight be gUilty ot this on. or th.t

20 one, a.aning aggravated •• nelaughter or reckl •••

21 a.nel.ughtQ~. Th.t'. where ay logic i. tod.y.

22 I .ugg.~t to you th.t you do two

23 thing.. Ruaber one. l.t a. tini.h ay thinking,

2. nuaber two. let a ••xhibit to you the docu••nt

25 th.t I .a in the proc ••• ot cr •• tiAg that

KATHY I. DURARD - OPPICIAL COURT RIPORTIR



1

11

artlculates It, lays It out to that count and to

2 my thlnklng, you can then take your best shot.

3 MR. TALASIfIIt: Okay, the only

4 other co••ent I h.v~ 1~ w1th respect to the

~ Indlcatlon on the asterlck on the flrst page,

6 that If defendant Is found gUilty, AI the jury

7 deteralne whether. or not the death penalty will

8 be i.po••d. I understand that there is an

9 obllgatlon to advise the jury thst thst is the

10 cspital aurder count. My preference would be,

11 however. that Your Honor us. the •••• language

r 1
LJ

12

13

that is contained in your penelty proceeding

opening reaarks, that In the event de!endent ie

14 found gUilty of, whether it'e A or one, the

1~ Court will yet deteralne, the jury will then be

16 and then to us. Your Honor l
• word., be required

17 to deteraine the fltting and approprlate penalty

18 for that criae, or alternatively, be required to

19 deteralne whether the death penalty le the

20 fitting and appropriate sentence. .Juet eO

21 THI COURT: Th. firet one I can't

22 do, becau•• the C••• , torget whIch on•• on. of

23 the last ones, Zola or one of the aost rscent

24 ones, said that I aust instruct the jury and put

2~ 1n the verd1ct sheet the notion th~t that 1s the

KATHY I. DURAIfD - OFFICIAL COURT RI.ORTIR
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1 charge, that .ay be the death penalty, Tha laat

2 variation ot that the.e .ay be appropriate.

3 MR. TALASNIK: Yea or no, I

, believe that that l~nguage --

5 THE COURT: Ifhathar or not the

6 death penalty i. the appropriata .entence.

7 MR. TALASNIK: Ye., and that would

B

9

10

be .y application.

grouping ot word.

various intervals,

becaus. then, that t •• ca•• OD

that the jury will h.ar at the

and I believe that'. the

11 grouping ot word. that i. reterred to by the

12 cases. Tho •• are the only co.~.nt. or que.tiona

13 that I had with re.pect to the jury v~rdict

l' tor.,

111 MR. PRBSTON: Judge. it I .ey be

16 heard a. to the la.t point. Indeed. I have one

17 ••all proble. with thet. and that i. that we are

18 told that the jury cannot be led to believe that

19 the re.pon.ibility tor tha vardict lie.

20 al.ewhere. My proble. with the la.t propo.al by

21 the pro.ecutor. it lead. the jury to believe

22 that all they are going to do i. deter.ine the

23 appropriateness ot it. and not whether it'.

2' going to be i.po.ed, and I think that there ie a

211 eubtle di.tinction there when they are going

KATHY I. DURAND - OrrICIAL COURT RIPORTER
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13

b.ck to •• ke • deliber.tion with intor •• tion.

2 which we're told they aust have. that we're

3 telling the. th.t it'. only .dvi.ory. or

• int~rring th.t it .~y b. only .dvi.ory, .0 I

5 think th.t proble. need. to be correct.d ••nd I

6 don't in.ist on .ny p.rticul.r l.ngu.ge on it

7 right now. The pro.ecutor •• y h.ve • good point

8 in ter •• ot con.ist.ncy, but I think you h.v. to

9 .void the l •• t probl ••.

10 THE COURT: I'. not too worried

1 1 .bout th.t. We get to the pen.lty ph•••.•• you

1 2

13

can already see in the l.ngu.g~ I bave given

you. which you have, and talk about w~.n they

n •• d to t.lk .bout It. In •• ch In.t.nc•••nd

15 there .r•••ny. I r.t.r to the notion th.t the

16 de.th p.n.lty. the jury i. r.quir.d to d.t.r.ln.

17 whether the d •• th p.n.lty i. the titting .nd

18 .pproprl.t ••nd tittlng puni.h•• nt ••nd It th.y

19 do.o th.t i. th•••nt.nc. th.t will b. i.po •• d.

20 In .y vi.w. it 1. not n.c •••• ry.

21 or .v.n p.rtlcul.rly .ppropri.t. to ••k. th.t

22 point ot ••ph•• i •• t thi. poInt. Pr.nkly. It 1.

,

23 only b.c.u•• the Supr ••• Court h •••• id th.t w•

• u.t th.t I t •• l th.t It i ••v.n .ppropri.t. to

25 .dar••• the jury' •• tt.ntion to th.t In this

KATHY I. DURA"D - OPPICIAL COURT RIPORTIR



1.

1

2

3

•
5

6

1

phase of the trlal. I have already Instructed

the jury as a aatter of general consideration In

thls phase that they are not to glve any thought

to the question of puniahaent, and 1n general,

that ls the baslc law whlch applles In every

case, and a. the rule applies In tbis c.... The

Suprea. Court haa carved out the exception that

8 the jury .ust be advlsed In renderlng a

9 deter.inetioD ot guilty or innocence, a. to

10 whlch charge 1.npllcates the posslbl1lty ot the

11 isposltlon of the death penalty_ I'. golng to

12 do that, but I a. not golng to spend any tl.e or

13 sny space In the verdlct sheet to do that .here

1. I don't absolutely have to.

conslstency by the u.e ot tha phraaa tlttlng and

approprlate penalty or punlsh.ent. I understand

your polnt about tocuelng the jury'a attentlon

On whos. responslblllty It ls. In.y vla., all

Judge, II. notMR. PRESTON:

polnt.

asklng you to spend any tl.e and space. What

I'. asklng le that the Intor.atlon that you do

convey at least be conslstent .1th the caee la•.

THE COURT: Okay.

MR. PRESTON: I underatand your

I a. sat 1st led that I achleve

15

16

11

18

19

20

21

22

23

2.

25

KATHY E. DURAND - OFFICIAL COURT RIPORTIR
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the verdict sheet too .uch. but the other i •• ue

that I want to raiae i. the iaaue that the

MR. PRESTOM: 3udge, it's probably

likely that ay concern can be addre.sed in Ie ••

ot the ca.e. that talk about that, Zota and all

at the others, do so in the context at the

penalty phase, and I'. aware of what I need to

do then.

c 1

2

3

4

5

6

7

8

9

than three word •. I hope that will not clutter

10 prosecutor discu•• ed with regard to the layout

11 of the first charge alternativee. I a.ked I

add one other thing tor Your HORor'.

consideration.

THE COURT: You agree with hi.?

MR. PRESTON: No. I do not. I do

not tallow hi. thinking on that. My

inclInation. are aore toward. Your Honor'.

.ugge.tion, and I add one other thing tor

consideration, With r •• p.ct to the p •• eion

provocation charge. it i ••ore in the nature at

an attir.ativa d.tenee wh.rein the jury haa

alr.ady tound an aggrwvating tactor and would b.

checking in ter•• at guilty with reepect to that

ele •• nt at the ott.n••.c

12

13

14

15

16

17

18

19

20

21

22

23

24

25 THE COURT: Where dio you 10••

• KATHY I. DURAND - OrrICIAL COURT RIPORflR



.. 1

2

3

4

~

6

7

8

16

.e. Try that agaln.

MR. PRESTON: Okay. The jury 1.

aaking a decision .s to whether purposeful or

knowing exists or dgee not exist, and 1f it

doesn't exist, then looking at reckl •••• a a

etete of .1nd.

THI COURT: Rlght.

MR. PRESTON: In the .enelaughter,

II that 1., pa •• lon provocatlon, lf lt can be found

10 at all, lt can only b. found lf the jury flnd.

11 ye., or gullty •• to the ele.ent of purpoeeful

12 or knowlng.

13 THE COURT: Rlght.

14 MR. PRESTON: And therefore, It'e

1~ .ore In the nature of an afflr.atlve defenee.

16 The character of the .anelaughter le dlfferent

I wouldn't call lt, or even euggeat that

17

18

19

20

than

that I

except

won't

THE COURT: That'e rlght, except

you're rlght In eubetance,

21 lt 1. an affir.atlve defenee.

22

23

24

2~

lt le.

MR. PR~STOB: I don't auggeet that

I eay lt functlone along parallal llnee.

TH. COURT: I agree.

MR. PR.STOB: Wlth the other,

~Ar8Y •. DURABD - O"ICIAL couar a.roar.a
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•

we're talklng about negatlng an eleaent of the

offen•• , the .ental ale.ent of the often••• and

therefore, since logically, ~he structure of

the wey the law structures the thlnklng process,

I don't thlnk It's wlse to present to the jury a

foraat whlch Invltes thea to thlnk In 10glcal

patterns thst are Inapposlte to what the law le

structurlng.

1

2

3

4

~

6

7

8

9 THI COURT: Is that do I

10 understand you to say by all of that that the

11 proposed structure that'. been Qutl1ned here 18

thet for the noaent. You're not bound by It.

A& I've told you, ay own thlnklng On the eUbject

1. not coapletely flnall.ed. I epent, ae I've

what you thlnk approprlately &ccoapllehes that,

or you're not. I don't know whether you're

telllng ae to change It or not.

MR. PRISTON: It I'a not aeklng

to you to change It now, Judge. What I'a saylng

Is that In terae of between the propoeal that

the court has aade and the propoeal that the

prosecutor has aade In the 10glc he's followlng,

.1 thlnk the Court's Instructlone tracke the law

better and 1& aore approprlate.

c

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

THI C~aRT: I underetand, 1 accept
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indicated. a good deal of tiae ye.terday working

on it, and I want the opportunity, trankly~ to

discus. it 80a. aore with you and with ao•• of

sy colleague. betore sy own thinking i.

finalized, and I hope that I will be able to get

to you by toaorrow ay working draft of

everything I propo.e to .ay, how I propo.a .0 to

.ay it.

.ow, by the w.Y, Mr. Davi., there

i. at lea.t one paragraph in ay propo.ad charge

that I've written up that i. there again.t

eventuality, that i. to aay, t~e in.truction

regarding the defendant'. not teetlf~lng. I, at

this point, don't know whether he'. golng to

te.t1fy or not. and 1f he doe.n't. I don't know

whether he wanta.. II. not •• king DOW -- to

glve that provi.ion. It'. ln thera becau.e I

can alway. taka it out. I want to put lt ln

there .0 that you would be able to .e. how I

would .ay it and w~.r. I would .ay it in the

charga, and lf 1t becose. rel.vant to b.gln

wlth. you can sake YJur d.teralnation wlth hls

a. to wh.th.r you want a. to ••• 1t.

1

2

3

,
5

6

7

8

9

10

11

12

13

l'

15

16

17

18

19

20

21

22

23

2'

25

MR. DAYIS:

THB COURT:

Okay.

aut the fact that it'.

KATHY B. DURAWD - OWWICIAL COURT R•• ORT.R
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1n there doesn't ••• n, obvioualy, that I'. not

2 aware that it alght not coa. out.

3 MR. DAVIS:

THB C-:lURT:

Oltay.

I have a .ubpo.na

5 1 •• ued by Mr. Davl. i.sued by a. on Mr.

6 Davis' request, Steven Heywood ha. been

7 produced. havlng hl. re.and.d to the County

B

9

.Jall. lI,hat'. thl ••ornlng7

MR. DAVIS: The tlr.t wltne•• 1.

10 .Judy Bryar •.

11 MR. TALASNI!C: Yes, Your Honor.

r-l
LJ

12

13

15

THB COURT: Sherltt. would you a.1t

the jury to joln u •.

(The tollowlng 1. h.ard b.tor. the

jury at 10:35).

16 THB COURT: Ladl •• and gentle.en.

17 good .ornlng. Nlc. to ••• you again •• dollar

1 B poorer and a lot wi •• r. I gu••• It'. a good

19 thlng tor the ca •• that you dldn't win. b.cau••

20 the .h.rltt .ugg•• t.d the po•• lblilty that It

21 you dld. non. ot you would have .hown up. I

22 gu ••• I have .1x.d ••4tlon. about that.

[J

23

24

altay, a. you r ••••b.r tro.

Thur.day. w. had r.c •••• d at .0•• polnt In

25 corrn.ctlon With tha Stat.' ••vid.nc. and w.'ll

!CATHY I. DURANP - OPPICIAL COURT RIPORTIR



BRYARS DIRECT (TALASNIK)
20

1 now proceed with teetlaony fro. the next Statels

2 witness. Mr. Talasnik.

3 U D Y B R Y A R S. HAVING BEEN

WAS EXAMINED AND TESTIFIED AS

3

4

5

6

7

Bryar •.

DULY SWORN.

POLLOWS:

MR. TALASNIK: St.te c.lls 3udy

8 DIRECT EXAMINATION

9 BY MR. TALASNIK:

10

11

Q •

A.

Mrs. Bryara, where do you live?

Olvereon. West Virginia on ••aunt_1n

12 called Muddy Creek Mount.in.

13 Q. And how long h.v. you lived in ~•• t

Highl.nd.r?

A. My old•• t broth.r is Rich.rd. th.t'.

Rick's f.th.r.

Virgini.?

A. B•• ic.lly .11 of .y lit •.

Q. Now. in r.citing your full n •••• you

included the n••• Highl.nd.r?

A. Ye., 8ir.

14

1&

16

17

18

19

20

21

22

Q. How .re you r.l.t.d to .nyon. n ••• d

23 Q. Now. wh.n you •• y Rick. who .r. you

24 r.f.rring to?

25 A. Rick.

KATHY a. DURAND - OFFICIAL COURT Ra.ORTaR
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BRYARS - DIRECT (TALASNIXI

n 1 THE COURT: PoIntIng to the

2 defendant.

3 BY MR. TALASNIX:

4 Q. SO RIck Hlgh?ander would be your nephew?

6

6

?

8

A •

Q.

A.

Q.

Yes, sir.

How long have you known RIck HIghlander?

All of hla lIfe.

Old RIck Hl~hlander ever lIve In .eat

9 VIrgInIa.

10

1 1

Q •

Q.

Ye 8. s1 r •

Have you ever lived In any atat •• other

, '
l J

12

13

than Neat VIrgInIa?

A. Yea, air, I lIved In Plorlda for •• ven

14 yeare.

16 Q. DurIng the tiae tbat you lived In

16 Plorlda, dId you have occaelon to eee RIck grow

I? up?

18

19

A.

Q.

Once In awblle, not very often.

And about when dId you aove to Neat

20 VIrgInIa?

21

22

A.

Q.

It'e been twenty yeare ago.

DurIng the tia. that you've been In Waat

23 VIrgInIa, have you had auch contact with RIck?

u 24 A. Not a whole lot, no. When he wa. be

•

26 ca.e up wIth hI. parent. on vacatIon one. and I

It.ATHY I. DURAND - O"ICIAL COURT aUORTEll
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BRYARS - DIRECT (TALASNIK)

1 .aw hl •. and then when he was a senlor ln hlgh

2 school. he ran away and eo•• up to ay houe •• to

dld you

for,

ae on tha phona and

ago. ha startad

callad .a and

And how dld you baco.e awara ~f that?

A. Well. he would call

whan Mo.aa dlad flva yaar.

call1ng ae aor. oft.n. H.

Q.

to ao.'s, and he co•• to ay hou ••.

Q. After Rlck l~ft hlgh .chool and

let' ••ay. the ten years that followed.

have .uch contact wlth hl.?

A. Hot a whola lot.

Q. Would you eee hl. occaslonally?

A. Yes, eir.

Q. Dld you beco.a aware of hls relocatlng to

the Atlantlc County araa?

A. Yes. slr.

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17 expr •••• d ragrat. about her daath and that he

18 would rather ju.t reaa.bar her a ••ha waa.

19 In.tead of coalng.

20 Q. Over tha cour.e of the flva yaars that

21 followad your .othar'a daath. how fraqua.tly

22 would you hav. cont.ct wlth Rlck?

23 A. Pretty often. So.etlaa. 11ka he would

24 call aa coupla tl.a. ln a aonth ••oaetl.as a

25 littla blt aora often.

KATHY I. DURA.D - OFFICIAL COURT H••O_TI_
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BRYARS - DIRECT (TALASMIK)

n- j 1 Q. All right. Th.re th.re 1••

2 a1crophone 1n front ot you. We .lght be able to

3 hear you a llttl. bit b.tt.r If you can kind of

sit up, okay? Th•• e contacts that you told us

5 about once or twice a aonth. were they alwaye by

6 phone?

7

8

A.

Q.

Yea, sir.

Did • nu.ber of y •• rs go by th.t you

9 n.v.r physlc.lly saw Rick?

10

11

A.

Q •

Yea, air.

Do you r.c.ll finding out during .ny of

-,
L_

12

13

these phon. calls wh.th.r Rick h.d •

r.l.tlonshlp with. girl n ••• d Glori.?

14

15

A.

Q.

Yea, air.

How do you rec.ll h •• rlng .bout Rick'.

16 rel.tlonshlp with Glori.?

17 A. Well, he told •• • bout It at flr.t, and

18 then I talk.d with her on the phon•.

19 Q • Do you r ••••~.r about wh.n It wa. that

20 you first l.arn.d .bout the r.latlon.hlp that

21 Rick had with Gloria?

22

23

A.

Q.

Oh, I can f t •• y tor aure.

Do you r •••• b.r If It wa. In the su••• r

LJ 24 or can you r.l.t. It to the tl •• of Gloria'.

25 d.ath?

KATHY E. DURAND - OrrI~IAL COURT RIPORTIR



BRYARS - DIRECT (TALASNI~I

1

2

A.

Q.

I thlnk It was In the t.ll.

The tall. and would th.t b. the t.ll th.t

3 c •• e before Glori.'. death?

Q. Now. you've Indlcated you t.lked to Rlck

on the phone about Glorl •.•nd you al.o t.lk.d

to Glorla on the phone?

4

5

6

7

8

A.

A.

Yes, air.

Yes, air. I well .•h. doubt.d .0••

9 that I wa. hi. aunt. that I w•• n t t another

10 woaan. I thlnk .•nd th.n .h. would t.lk to ••.

11 She was worried about his health, if be was

t.lked to h.r.

Q. Could you e.tl •• t. tor u•••ybe bow •• ny

tI.e. th.t occurr.d?

A. M.yb. two or thr •• tl •••.

Q. Do you r ••••b.r .pproxl.at.ly wh.n the

l.st tl •• It wo. that you t.lk.d to Glorl. on

the phon.?

drlnklng too such .nd It h. haG.

hed head.ches and sh. w••• trald

pre •• ure.

calls wlth Glorla?

know, he

io1. blood

you

tor

h.vlng very ••ny phona

ChrI.t •••• tt.r

It w•• n't v.ry •• ny tl.e. th.t I

w••

you rea••bar

It

Mo.

Q. Do

A.

A.

12

13

14

15

16

17

18

III

20

21

22

23

24

25

~ATHY E. DURARD - O"lCIAL COURT REPORT ••
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Q. How dld you know about that braak-up7

A. Rlck told ae flrst on the phone.

Q. Do you reae.ber when lt was approxl.ately

when Rlc~ told you on the phone that he had

broken up wlth Glorla7

A. Oh. probably around rebruary. flrat of

BRYARS - DIRECT (TALASNIKI

Q. And do you recall just generally the

SUbject .attsr?

A. It was about Rick, and she wa. real

worrled about hl •• aad she was tslllng .e that

he was drlnklng and not taklng care of hlsself.

Q. All rlght. Old there co.e s tl.e when

you learned that Rlck and Glorla had spIlt up7

n

o

1

2

3

4

S

6

7

8

9

10

1 1

12

13

14

A. Yes, air.

lS March.

16 Q. Sometl.e around ln there7

17 A. Yeah. uh-huh.

18 Q. And would thls be the March that preceded

Glorla'. death7

A. Y•• , aIr.

Q. After ·that conversatlon when Rlck told

you about breaklng up wlth Glorl., dld you have

any other phone conversatlon wlth hl. for. say.

the next slx or elght weeks?o

•

19

20

21

22

23

24

2 S A. No. air.

KATHY I. DURAND - OrrICIAL COURT RIPORTIR
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BRVARS - DIRECT (TALASNI~)

1 Q. Old you see hl. at all?

2 A. No. slr.

3 Q. Durlng that slx or elght week perlod?

4 A. No. slr.

Q. I want to dlrect your attentlon now to a

Wednesday.

A. Ves, elr.

Q. Wedneaday tne 27th ot Aprll.

A. Y.s, 8ir.

Q. Do you recall that day?

A. Ves, slr.

Q. Dld you get contacted by Rlck Hlghlander

that day?

A. Ve., .1r. He he called .e tro.

5

6

7

8

9

10

1 1

12

13

14

15

16

Q.

A.

1988.

Ye.. 81 r .

II

17 Strattord. Vlrglnla.

18 Q. He called you on tha phone?

19 A. Uh-huh.

20 Q. Dld he tell you where he waa?

21 A. Ves. knd he told .e he wl11 be ln

22 Lewlsburg, tor .e to plck hl. up. He a.ked .e

23 tlrst what klnd ot car I had.

24 Q. Asked you what klnd ot car you bad. And

25 then what dld hs say?

KATHY •. DURAND - OPPICIAL COUR' •••0.'••
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n 1 A.

BRY~RS - DIRECT (TALASNI~)

And he told, juet told .e to pick hi. up

2 at four o'clock. It wa. either tour, four

3 thirty.

Q. What waa the very firat thing be a.ked

5 you wben you picked up the pbone?

6 A. He •• id, Aunt Judy, wbat kind of car do

7 you bave.

8 Q. Waa tbere any otbar di.cu•• ion otber tban

9 what kind of car you bad and th.t you were to

10 pick him up?

1 1

12

13

14

A •

Q •

A.

Q.

He •• 1d he had soa. trouble.

Anything elae?

Not that I can r ••••b.r.

What did you do in reaponee to that phone

15 call?

16 A. I call.d hi. Daddy and a.ked hi. Daddy

17 what kind of trouble he could be having, and he

18 .aid.

19 MR. DAVIS: Objection to what hi.

20 Daddy .eid. Your Honor.

21 THI COURT: Suetained.

22 BY MR. TALASNI~:

23 Q. Did you have a di.cue.ion with Rick'. dad

about what kind of trouble he eight be in?

26 A. Y.e, air.

KATHY I. DURAND - O"ICIAL COURT ~IPO~~~
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BRYARS - DIRBCT (TALASHIK)

1 Q. Aa • r •• ult of that conver •• tion, did you

•
2 know wh.t it w•• he •• Y be in trouble tor?

3

4

A.

Q. Att.r th.t, wh.t w•• the next thing th.t

5 you did?

6

7

8

A.

Q.

A.

I w.nt .nd plck.d up Rlck.

Wh.re did you go to pick Rick up7

In L.wl.burg .t the Gr.Yhound Bu.

II St.tion.

10

1 1

Q •

A •

How did you know wh.r. to go7

There i. only on. bu•• t.tion. h. h.d

12 told •• to go th.r •.

13 Q. All right. Wh.n you got th.ra, did you

14 recognize Rick?

15 A. I recogniz.d bi •• but ba w••n't tb. w.y I

16 r ••••b.r.d.

17

18

III

Q •

A.

Q.

W.ll, did you ••• hi. g.t ott the bU.7

Y•• , .i r .

T.ll u. wh.t h. look.d 11k.?

20 A. W.ll, h d thinner, .nd h. h.

21 w•• n.rvou. and h. w•••cary looking.

22 Q. Wh.t do you .w.n .c.ry looking7

23 A • I don't know. H. ,u.t w•••c.ry looking.

24 Q. You •• id th.t h. w•• n't the •••• Rick

25 th2t you r.cogniz.d7

KATHY B. DURAlfD orrICIAL COURT RIPORTIR



BRYARS DIRECT (TALASNIK)
29

["l
L J 1

2

3

A.

Q.

A.

110, no, sir.

What do you .ean by that?

Well. se., wben lid •• en Rick before. he

• wa•• boy, you know, .blue jeans and t-shlrt.,

5 just a kld, you know, and tbl. w••• troubled

6 .an.

7

8

9

10

Q.

A.

Q.

A.

Yes. sir.

And how wa. h. dr •••• d?

He had on a .aroon jogglng .ult and whlte

11 tennis shoes. they were really nice. and a hat.

12

13

Q.

A •

What did you do wh.n yo~ .aw hl.?

Nell, I hugg.d hl. and ha told .a to g.t

14 ln the car, he got ln the car.

111 Q . Nhen you got ln the car wlth Rlck, wbat

16 waa the flrat thlng that wa. aald to you?

••otion.c

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q •

I aaked bl. what wa. wrong.

And what dld ha aay?

Ba aald, "I kl11.d Glorla".

How dld h. a.y It?

Juat 11k. tbat, "I .kl11ad Glori.".

Naa thara ••otion ln hi. Yoica?

I don't undar.tand what you •• an by

Nell, I •••n, you can .ay I kl1l.d

KATHY I. DURAND - OrrICIAL COURT Ra'ORTaR



how ha had killad Gloria?

and ha killad har.

her .ind about giving avidanca against hi. and

drIving Rick to your own ho.a?

I

30

ao•• ca•• that he wa. involved In,

DIRECT (TALASNIK)

And what went on in the car a. you were

Ha wa. talling .a that he couldn't changa

Ha told .a that this guy Mickay drova hi.

I thought ha wa. kidding .a, you k~ow.

Go on.

Did ha voluntaar to you any datail. about

I just thought ha wa. kidding .a.

Ya., .Ir, ha told .a.

BRYARS

A.

A.

Q.

A.

Q .

A.

Gloria, those three words, Iota of different

waya.

A. Well, it was like aatter ot tact, you

know.

Q. What did ha ~all you?

Q •

couldn't balieva it.

Q. Did you than bagin to driva hi. toward.

your own ho •• ?

A. Yas, sir.

and ha .aw har co.a o~t ot a club tbara and wa.

• guy with herr then he went over, when he •••

the guy with har, ha raachad undar tba .aat and

got a gun and ha walkad up with a qun ba.ida it,

.o.ething

•

1

2

3

4

5

6

7

8

9

10

1 1·

1 2

13

14

1 5

16

17

18

19

20

21

22

23

24

25

KATHY E. DURAND orrICIAL COURT R••ORT.R



1

2

BRYARS

h1a leg,

shot her.

DIRECT (TALASNIK)

and got up c10ee enough

And then she said, n I

31

to her and he

can't believe

3 th1a 1a happen1ng", and he ahot her aga1n, and

4 he .a1d, "1t ahe'd ot kept her P-1ng .outh ahut,

5

6

7

8

9

I wouldn't have shot her".

Q. Waa there any d1acua.10n or d1d h.

volunteer any 1ntor.at10n about the guy who

walked out w1th G10r1a?

A. No, he juat aa1d he ahot h1., but he

10 d1dn't know 1t he waa dead.

c
1 1

12

13

Q •

well?

A.

He told you that he ahot that .an aa

Dh-huh.

14 Q. Wae there any d1acuaa10n 1n that car r1d.

1~ about the gun?

16

17

18

111

20

21

22

23

24

2~

A. No, juat that he told •• that th1a M1ckay

guy drova h1. to Naw York.

Q. All r1ght.

A. And that ha got out to call back to

At1ant1c C1ty at thi hoap1ta1 to a.a 1t ah. wa.

da.d, and and wh11. ha waa ta1k1ng on the

phone, that the thi. guy Mick.y put the gun

1n the trunk of tha car and whan ha f1n1.had, ha

juat told h1. he had known hi. for a long ti.a

bu~ ha d1dn't tru.t h1. not to k111 h1. bacaua.



32
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volunteer any intor.atian about any charge.

against his that say have contributed to the

killing7

A. Well, he said that there was charges

pending, you know, and .he had intor •• tian and

was going to testify against his and he bad

tried real hard with attorneys to get her

aessao •• and to write her letters and th~ng. to

he had shot those
,.

1

2

3

,
5

6

7

8

9

10

Q. During the

people.

car ride bo•• , did Rick

11 get her not to do it.

12 Q. Old he tell you what he had tried to do

13 to get her not to testify against his?

14 A. Wall, what do you sean?

15 Q. Wall, did he say anything about other

16 things that he had done?

17 A. Yaah, to try to convinca Gloria not to

18 give ber evidanca agsinst his. Vaab, ha said be

19 tried to talk to har through tha pbona. Tha

20 phone was changad, unlistad. aa trlad wrltlng

21 har lattars, ha got no rasponsa. Trlad to gat

22 peopla to talk to har., ba got attornaya to talk

23 to har, and shs wouldn't cbanga har sind.

24 Q. Old ha tall you wby ba killad Glorla?

25 A. Bacausa aba was going to turn avidanca

KATHV E. DURAND - OFFICIAL COURT RIPORTI.



agalnst hle and he would go to prl.on forn 1

BR'{ARS DIRECT (TALASNIKI
33

2 flfteen years.

3 Q. Nas he the one who brought up the subject

4 ot golng to prlaon?

5

6

A.

Q.

Yes, sir.

And what dld he .ay about that?

7 A. He didn't want he •••nlt going to

8 jal1.

~
L.J

9

10

11

12

13

Q.

A.

Q •

A.

Q •

Juat that way. I'. not golng to jal1?

Yeah. yea.

He

Ae beat I can r ••••b.r.

Naa he able to d •• crlbe tor you how he

14 got out of town atter the .hootlng?,

15 A. Y•• , 8ir. I don't r ••••b.r the road. h.

16 .ald that th.y took, but he told ••• you know,

17 that they w.r. out ot there r.al qulck and the

18 guy drove hl. to N.w York.

111 Q • You told ua that wh.n h. tlr.t .ald "I

20 .hot Glorla" that you dldn't ball.va hl.?

23 ho•• ?

c

21

22

24

25

A.

Q.

A.

Q.

.0, sir, I d1dn't.

How long wa. tha car rlde untl1 you got

About thlrty .1nut ••.

How dld you t •• l by the tl •• you got

.- KATHY I. DURAND - OFFICIAL COORT RIPOaTI.
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BRYARS - DIRECT (TALASNIK)

hoae?

2 A. I believed hi •.

3 Q. Was anybody else living with you in your

4 hoae at that tiae?

&

6

7

A.

Q.

A.

YeB, sir.

And who aight that hava been?

My oldest daughter Kathy and her two

8 babies.

9

10

Q.

A.

How old are these babies?

They're three and four.

11 Q. Was there any discussion with Rick in the

12 car about whether any of thea shoUld be advised

13 what had happened?

14 A. I asked hia plaaae not to say anything in

1& front of Kathy. She was aick in bad, and I waa

16 afraid sha wouldn't ba abla to handla it, and ha

1? told ae I bettar not tall har.

18 Q. Ha told you that you shouldn't tall har?

19 A. Uh-huh, uh-huh.

A. V.a, Q1r.

Q. Why?

A. aa's ay naphew. I lova hia.

Q. Do you recall about what tiaa in tha day

it aay hava bean whan you and Rick arrivad at

20

21

22

23

24

2&

Q. Did you taka Rick into your hoaa?

•
KATHY I. DURAND - OFFICIAL COURT RIPORTIR
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n- . 1

BRYARS - DIRECT (TALASNIK)

your hoa.?

•

2

3

5

6

7

A.

Q.

A.

Q.

A.

Q.

Oh. aaybe five. eoaething like that.

At night?

In the evening.

What about dinner that night?

Kathy had dinner in the oven tor ue.

Was Rick invited to stay tor ~inner?

8

9

A.

Q •

Yeah.

Okay.

Be was really hungry.

Wae there any discussion during

10 the dinner t~ae about his shooting ot Gloria?

1 1 A. Not during supper.

daughter
f1
L....J

12

13

Q • At so•• po1n't

re ire tor

in the evening.

the night?

did your

A.

15 bed.

Yeah. yeah. her and the babies went on to

16 Q • Do you know about what tiae they all .ent

17 to bed?

18

19

20

21

A.

Q.

A.

Q •

Was it already dark?

Yeah.

Attar they went to bed. was there any

22 aore diecussion betwe~n you and Rick about

23 shooting Gloria?

, .

24

25

A.

Q •

V •• t .1~.

Where did this discussion take pIece?

KATHY a. DURAND - OrrICIAL COURT RapORTaR
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1 A. In the living rooa.

2 Q. And were you seated. standing. what do

3 you re.e.ber about it?

4 A. I was setting in the captain's chair next

5 to the windows and he wa. sitting in Mo ••• ••

6 recliner that I have in .y living roo•.

7 Q. How was Rick acting at that point7

8 A. He would just go over it. over it. over

9 it. and then he would get up and show .e how he

10 walked up to her and shot her; over and over.

11 Q. He would get up and show you7

1 2 A. Yes.

l _

13 Q. Co~ld you ple.se get up fro. your

14 froa the seat you're in now and show the jury

15 what Rick. showed you in the living roo. of yo~r

16 ho.e about shooting Gloria?

17 A. I'll try.

18 (Mitness co.plies).

19 A. Like he will get up out of the cheir end

20 he will tell ae about the. coaing out of the

21 club and he walked up to her With the gun down

22 like this.

23 THE COURT: Indicating the right

24 ara down by t~. right thigh.

25 THB MITN~SS: And when he got up

KATHY B. DURAND - OFFICIAL COURT RE.aRTER
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BRYARS - DIRECT (TALASNIK)

close enough to her he just shot it.

THE COURT: Witness indicsting the

right sr. extended out forward with the index

finger pointing.

she said "I can't believe this is

and he said. if she kept ber '-ing

he wouldn't have shot her.

1

2

3

4

5

6

1

8

that is

happening".

aouth abut,

THE WITNESS: And then he said

9 BY MR. TALASNIK:

10 Q. How .any ti.es or for how long a period

11 of tise did Rick go over and over and over this

description?

1a1d down in .y aon'a rooa.

Q. And during tbis ti.e. be's juat ateady

talking?

A. V•• , 8ir.

Q. During the course of this evening. did

Rick describe for you whether he knew where to

find Gloria1

A. I think be knew by ter.a. fro. wbat I

understand. but ahe be said she bad police

protection for awhile.

Q. Was there any discussion about anything

he bad done to look for her?
o

12

13

14

15

16

11

18

111

20

21

22

23

24

25

A. Oh. it's between 3:30 and .:00 before be

KATHY a. DUIUIIIl O"ICIAL COURT Ra'ORT••



Old he tell you that he dId that. that he

BRYARS - DIRIlCT

A. Yeah. Held1

2

3

her.

Q.

Held see her

(TALASNIIC)

drive around and

car places.

look

38

tor

4 drove around or that he .a. drIven around to

look tor ber?

THIl COURT: Ia thet a ya.?

THIl WITNIlSS: Ye••• lr.

BY MR. TALASNIIC:

Q. Was there any discus.ion a. to tor how

long a period ot tise he waa doing thla?

A. Pive or aix waek •• the w.y I underatood

it. that he tried to get contact wIth her.

Q. During thia evening. waa there any

diacuaaion abou~ the tellow who had walked out

5

6

7

8

9

10

11

12

13

14

15

A. Uh-huh. uh-huh.

16 ot the bar wIth GlorIa?

17 A. Juat that there was e

18 san wIth her.

19 Q . Did he indiceta what heppenad with that

20 san?

21 A. I udderatood that he ahot hIs.

22 Q. Well. what di~ Rick tell you?

23 A. I don't undaratend what you sean.

24 Q. Did Rlc~ aay enything about What happened

25 tQ the san?
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BRYARS - DIRECT (TALASHIK)

1 A. He said he shot hi. but he didn'~ know it

2 he wa. dead.

3 Q. Did h. t.ll you wh.th.r he knew tha~

~ Gloria was Uead?

5 A. Yes, sir.

6

7

Q.

A.

How?

H. told .e tha~ when h. got to Hew York

8 he called back to the hospital and pret.nd.d

9 like h. was h.r broth.r,

10 Q. During the cours. ot the .vaning, did

11 Rick show or say any~hing that would indica~e to

12 you tha~ he was sorry or re.orsetul ~ha~ h. shot

13

1 ~

15

GlorIa?

A.

Q •

Y•• , 80aetlaes he would.

Explaln that.

16 A. W.ll, like he waa -- it was --

17 so•• tl •• s lt was just .attar-ot-tact talk, you

18 know, that he, "I shot h.!l'" , and thIs la why and

19 he would t.ll •• , and th.n h. sho•• d •• h.r

20 pictur., and h. bad ta.ra In hls ayaa, and I'll

21 t.ll hl. that I lov.d hl. and I car.d about hl.

22 and h. saId h. dIdn't couldn't love or car.

23 about p.opla tba way I and hls grand.othar 41d.

o 2~

25

Q .

A.

Do you r ••••b.r lt those ar. hIs ~orda7

Y.s.

KATHY I. DU.RA.D - OPPICIAL COURT RI.O'ltTIR
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you'va shown th~ jury?

put 1t In the trunk of the car and left wlth It.

Q. Where dld the plcture coee froe?

able to descrlbe for you what happened to the

gun?

that Mlckey waa

he told ee thet MlckeyBe

What about the actlng out part that

Is there any dlscusslon wlth hle as to

Uh-huh.

Y•• , air.

Durlng the courae of the evenlng, aa be

Yes, slr.

I understood that he

That never changed elther.

Hls wallet.

Durlng the course of that evenlng, was he

A.

Q •

A.

Q •

A.

Q •

A.

A.

BRrARS - DIRECT (TALASNI~)

Q, Be couldn't love and care about people

the way you an~ grandea dld?

A.

Q .

why that occurred?

would go through the ahootlng of Glorla and the

ean that waa wlth har, dld tbe atory ever

change?

A. 11'0, eir.

afrald that Rlck would ahoot hle becauae he waa

a witn•••.

Q. And ls thet soeethlng Rlck told you?

,-

I

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25
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Q. DId R1ck fInally retIred for the nIght at

80ae point?

o 1

2

3 A. Yes, air. He went and laId 1n ay .on'e

4 bed end went to .leep.

5 Q. DId you c.ll the polIce?

6 A. No, sir. He would have h.ard .e.
7 Q. Why?

8 A. My hou.e 1. real eaall, I only have one

g phone and that'. In the lIvIng rooa, and he wa.

10 in the bedrooa between ay daughter and the

11 babies and .e.

Q. What dId you do for the balance of the

evenIng?

A. I la1d and watched for everybody to be

oltay.

12

13

14

15

16

17

18

19

Q.

A.

Q •

A.

Why dId you care If he heard you?

He could have hurt u •.

And dId R1ck get up the next day?

Ve., .1 r .

20Q. Tell ue what happenad after he got uP?

21 A. Well, I wh1.pered to Itathy what he had

22 told ae he had dona, ~nd put ay fInger up lIke

23 thl •.

o 24

211 to the 11p•.

~HE COURT: IndIcatIng 1ndex f1nger
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•

1 THE WITNESS: And he got cleaned

2 up, I give hia soa. of .y sonls cloth•• and he

3 had ae call the bus station. find out the ticket

4 for Colu.bia. South Carolina. and how .uch it

5 was, and he had ae to he didn't have very

6 auch aoney, and so he had a. to get .y .oney and

7 what .oney Kathy had ao we'd have enough to get

8 hi. a bus ticket.

9 BY MR. TALASNIK:

10 Q • Did he tell you where he wanted to go?

11 A. Y·e S. 81 r • Colu.bla, South Carolina.

12 Q. Did he tell you why that particular

13 deatination7

14 A. He aaid there waa a tellow na.ad Mika

15 that he had ao.e kind of buaineaa connection

16 with here in Atlantic City. and that he owed hi.

17 a favor and he would halp hi. gat out ot tha

18 country.

19 Q. Did he aay what he aeant by gat out of

20 the country7

21

22

A.

Q.

I juat aaau.ed go to ao.a othar country.

And Rick told you that he wanted help to

23 get out ot the country7

( 24

25

A.

Q •

Yeah. uh-huh.

Did you talk to Rick about. well. what

KATHY E. DURAND - OPPICIAL COURT REPORTER



BRYARS DIRECT (TALASNIK)

happens if this friend doesn't help?

A. He told ae he'd kill hia.

Q. Did you get enough aoney together to buy

Rick's ticket?

Q. And what did you do then?

A. Well, we got ready and that afternoon I

took hia to the bu~ and I went in and got the

ticket and he got he went end got a pack of

cigarettes and a can of beer and he drank that

c 1

2

3

4

5

6

7

8

9

10

A. Yes. sir. yes, sir.

11 and he went in to use the bathroom, and when he

12

13

14

caae out the bus w~s pUlling in and he got on

the bu., and once I .aw hi., I went t~ the phone

booth and called ay daughter to let her know I

15 wa. okay.

16 Q. Did he see the bu. leav.?

17 A. Ye., .ir, I watched it till it got on the

18 interetate.

A. Nell, ye., .ir. it wa. to change in

Richaond.

Q. And then ulti •• tely to go where?

A. To Colu~bia. South Carolina.

Q. Nhet did you do after Rick lett?

A. I called ay daughter. She told .e .he
D

III

20

21

22

23

24

25

Q. And that wa. the bue to South Caroline?

KATHY I. DURAND - OPPICIAL COURT RIPORTIR
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1 called my frlend To. and Debra Cullen, people I

2 worked with and friends of aine, and I was okay.

3 and when I got ho•• I ca •• in the door, To.

4 asked.e what I wanted to do. and I sald I got

5 to now If It's the truth. and so hls wlfe Debra

6 called a newspaper up here and they sald It was

7 the truth. and so I called the pollee.

a Q. You told us that these frlends that ca.e

9 over were people that you work wlth?

10 A. Yes. not at that tl.e. I worked wlth

11 them before.

12 Q • What klnd of work do you do now, Mrs.

13 Bryars?

14 A. I'. a sponsor for Independent 11vlng

16 progra. and ho.e for dysfunctlonal chl1dren.

16 Q. Is that the klnd of work you were dolng

17 back then?

18

19

20

A.

Q •

A.

Yes.

Back when all thls happened?

Y.a.

21 Q. Aftar the call was .ada to the newspaper

22 and you were satlsfl.a that the Incldent had. In

23 fact. occurred. what dld you then do?

24 A. I called the pollee and thay let .a call

26 .y brother and tell hl •.

KATHY E. DURAND orrICIAL COURT REPORT.R
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BRYARS - DIRI!:C.T (TALASNI!t)

Betore Rick lett, did you talk to hi.

2 about your own 81tuatlon and your r •• l1y?

3 A. Yeah, y.ah, we talked of it eo•• , Dot.

• lot.

5 Q. Did he say anything to you about

6 contacting the police?

7

8

A.

Q.

He told .e not to.

Was there anything elae eaid by hi. in

9 that regard?

10 A. He juat told .e not to. He told .e that

11 it they caught hia and it he decided to let thea

- ~,
LJ

12

13

bring hi. back here that. you ~no., he could get

the d.ath •• nt.nee. That r.ally .cared .•• , and

16 he talked ot .aybe killing hi~aalt it ha dacided

1& to do that, and .e talkad a little bit about ha

16 killed once, he'd kill again. and I took that aa

17 a threat to .e it I turnad hi. in.

18

19

20

21

22

Q •

A.

Q •

A.

Q .

But you turnad hi. in any .ay?

Y •• , air.

Ilhy?

He'd killed ao.ebody.

Atter you hoo~ed up .ith tha polica. did

23 they interview you?

26 A • Yaa, airo, it .aan't till Saturday that

25 tiny did.

KATHY I. DURAND - OFFICIAL COURT RIPORTIR'
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Q. What dId Rlck Hlghl.ndar aay to you

arreat, dId you have any contact wIth hl.?

fInally juat before I wae to hava thla aurgary

In Auguat. ha called and I waa thara and I

talkad to hl •.

you youraalf on that occaalon

My daughter would talk to hl. on

He'd called a few tl.ea, and than

V•• , 8ir, I •••.

Yes, sir.

Yea.

Waa

In what .anner dld they Intervlew you?

I talked to the. off and on all nIght

DurIng the au•• er that followed hla

No, aIr.

Did you coDe to know of hie eventual

A.

Q.

A.

the phone.

A.

talked to hl. by phone?

A. V•• , air.

Q. My daughtar felt that ha undaratood why I

turnad hl. In.

Q. Were you afrald to talk to hl. that day?

A.

Q •

A.

Q •

long and then they took a etet ••ent fro••• ~

Q. When you aa~ the bua leave wIth RIck on

It, waa that the laat tI.e that you had any

contact wIth hI.?

Q.

I 1'.

2

3

4

5

6

?

8

9

10

1 1

12

13

14

15

16

1 ?

18

19

20

21

22

23

24

25
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o 1

BRYARS - CROSS (DAVIS)

durIng that phone call?

2 A. He told .e that when he got to

3 Ch.rlotteville he knew I turned hi. in and ha

4 started to co.e bac~ and blip •• th.n.

5 Q. Blip you?

6

7

8

A.

Q.

A.

Yea, air.

Wh.t elae did he aay?

But he said that ha could atill hav. it

9 done.

10 Q. Wa. there any other dlscu•• 1on?

11 A. Not a lot. I was too atraid. I just

co.e ho.e the next day and h. call.d and M.x

,.-~

. I

L.J
12

13

if there .a., I can't r ••••b.r. And then .y aon

14 wouldn't .ccept the charge .nd th.n Max c.ll.d

15 the polica up here.

16 Q • All right. So that incid.nt too •••

I? report.d to the local polic. up h.r.?

18

19

A • v •• , aIr.

MR. TALASNIJ:: I h.v. no turth.r

20 queationa ot the witn•••. Tbank you, Your

21 Honor.

22 THI COQRT: Ilr. Davi ••

23 CROSS IXAIlINAXION

u 24 BY MR. DAVIS:

25 Q. Mra. Bryar.?

KATHY I. DURAND - OFFICIAL COURT RIPORTIR
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A. Yea.

Q. During the t1.e that you were with Rick'

in April 27,28,19887

A. Uh-huh.

A. No, air.

Did you eee hi. with a weapon7

inflict any hare on you?Did heOkay.

Q.

Q.

A.

1

2

3

6

5

6

7

8

9 Q. Okay. In fact, 1a it not a fact that you

10 had the d1acuae1on with hi. concerning hare to

11 you or your daughter and the children?

12 A. Pardon •• ? I don't unde~atand.

13 Q. Did you have a d1scusa1on with hi.

16 concerning hare to you, your daughter and her

children?

Q. And what did he indicate

A. He kept saying that I waa

wouldn't hurt ua.

Ye.. 81 r .

15

16

17

1 B

III

20

A.

Q. Okay.

to you?

fa.1ly and hs

And be never atte.pted to hurt you

21 or the chlldren?

No, .ire

Or youv daughter?

No,' air.

22

23

26

25

A.

Q.

A.

Q • Okay. And you never •••• r.y •••pon. on

KATHY I. DURAND - OWWICIAL COURT Ra.ORTa.



n 1

2

3

4

BRYARS - CROSS (DAVIS)

hI.?

A. No. sIr.

Q. Now. you IndIcated on AprIl 27th when you

.a. Rick. that wa. ~he first tl •• you'd ••en hi.

•• a

Q. you say when you saw hI. It waen't the

Q. But durIng that eIght year perIod. you've

IndIcated that he used to call you wIth

regularity or at least twice. aonth or ao?

RIck that to know?you used

sIr.

Yes, .·ir.

No.

B.otlo",al?

Y•• , 81r.

As you've IndIcated. he was a troubled

To the best of .y knowledge. eIght years.

BIght years?

V•• , .11".

Okay. And that he was very nervous?

V•• , air.

DId he appear to be upset?

V•• , air.

Dietraught?

V... 81 r .

A.

A.

Q.

A.

A.

Q.

A.

Q.

A •

Q.

A.

Q.

A.

Q.

6

7

8

9

10

11

12

13

14

111

16

17

18

19

20

21

22

23

24

211

o
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1 A. Ves, sir.

co••enced dlscusslng certaln thlng. wlth hl.?

occ •• lons when you spoke to hi. about Glori., he

Glorla?

A. No, sir, he didn't.

Yell, air.

Dld he ever deny that he had shotOksy.

And you've indicated that on lIoa.

-- When you saw hl. when he got off that

Then he entered your vehlcle and you

Q.

bu•.

A.

Q.

Q.

2

3

4

5

6

7

8

9

10

11 appaared to be sorry?

Q. Okay. So•• tl.e. ha wa. very dl.traught

and other tl.e. he wa • • atter of fact?

A. Ye•••1r.

Q. Okay. And you further Indlcated that

durlng the cour.e of your conver.atlon .1tb Mr.

H!~hlander that he Indlcated to you how thl.

conver.ation

A. V•• ,

that he .a.
A. Ye II ,

clearly re.e.ber he dld.

And then lIo •• tlaell it w••••• tter

.1 r .'

true to say that durlng thl.

wlth you that day or two day p.rlod

up and down In hl. e.otlonal .tate?

.1r.

Is It

Once I

Okay.

fact?

Q.

A.

Q.

of

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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o 1

BRYARS - CROSS (DAVIS)

kl11ln~ happened?

2

3

4

A.

Q.

A.

Q.

Y•• , air.

And you de.onstrated to the jury?

V.a, air.

Now, Isn't It a fact that durIng hI.

6 veraion. or not veraion., but continually

7 tellIng you wh.t happened, that he told you

8 actually why he .hot thIs lady?

II A. Be told .e that ahe wa. goIng to be a

10 wItness agaln.t hI •.

11 Q • Okay. Well, he told you that .he wa.

- .,
LJ

1 2

13

goIng to be a wltne •• ?

A. Yea, air.

14 Q . Be told you that ah. wouldn't drop the

15 charge.?

16

17

18

III .

A.

Q.

A.

Q .

RIght.

And he told you that h. lov.d b.r?

I don't r ••••b.r.

All rIght. Be told you how .h. had

20 d •• troyed hI. 11f.?

23 her b.lng wIth thla .an In the bar?

o

21

22

24

25

A •

Q.

A.

Q.

Y•• , aIr. he dId.

And h. told you how h. wa. conc.rn.d with

I don't r ••••b.r that.

W.ll. dId b. t.ll you what b. lnt.nd.d to

KATHY •. DURAND - O"ICIAL COURT RI'ORTIR
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I do when he got out ot that vehIcle?

2 A. He was g01ng to talk to her and when he

3 saw the .an he pIcked up the gun.

4 Q. Okay. So he saId when he got out ot that

5 car. jU8t betore the kIllIng. that hIs purpose

6 ot gettIng out ot that vehIcle was to talk to

? GlorIa?

8

9

A.

Q.

U·h-huh.

And In tact. he told you tbat tor tbat

10 tlve or 81x week period precedIng the killIng

11 that hIs reason tor lookIng tor Glorls was to

12 speak to her?

13

14

A •

Q.

v.s, sir, he wanted to talk tc her.

That's all he wanted to do. hs wantad to

15 talk to GlorIa?

har In .any ta .. blons durIng tbat tlva or aix

waak parlod?

A. V•• , sir.

Q. Contactsd bar lawyar?

A. V•• , sIr.

Q. To no avail, ha trIad to call bar, bar

Ae be.t I can r ••• aber.

Aa beat you can r ••••b.r.

V•• , air.

16

11

18

19

20

21

22

23

24

25

A.

Q.

A.

Q • Okay. And that ba atta.ptad to talk to
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o 1

BRYARS - CROSS (DAVIS)

telephone nuaber had been changed?

2 A. Yes, sir.

3 Q. Okay. He tried to get frienda to apeak

4 to ber?

5

6

7

8

9

A.

Q.

A.

Q.

A.

Yes, sir.

No answer?

Right.

He tried to -- did he do anything e1ae?

Not that I reaeaber.

10 Q. Okay. And that when he would ride around

11 town looking, hia purpoae waa to talk to har?

12

13

14

15

A.

Q.

A.

Q.

The best of ay know1edg~.

He juet wanted to talk to her?

To the best of ay knowledge.

Okay. And your knowledge ia beaed on what

16 he told you?

17 A. Y.e, air.

18 Q. Okay. And on the night that the killing

19 happaned, when he juaped out of the car, it waa

20 hia intent at that aoaent to talk to Gloria?

21 A. V•• , air.

22 Q • Okay, And th~n when he aaw the other

23 aan, that'a wllan he did what?

[J 24 A. He picked the gun froa under the eeat and

•

25 h. ahot her.
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1

2

3

Q.

A •

Q.

BRYARS - CROSS (DAVIS).
That'. when he lost control?

I don't know.

Now. when he w•• telling you over and

4 over and over how th!. killing happened, i.n't

5 it. tact that he .entloned over and over and

6 over about thia .an?

7

8

A.

Q.

Yeah, he alway. told .e about the .an.

Now, did YOq speak to hi. concerning hi.

9 physical condition or whether he was under any

10 intoxication at the ti.s of this ho.icide?

11

12

13

A.

Q.

A.

Yee, sir. yes, air.

And what wa. that cORvera.tIon?

Re told •• that he had been drinking and

14 he had been doing cocaine.

15 Q . And aid he tell you that he wa. high at

16 the ti.e that this

17

18

111

20

A.

Q •

A.

Q.

Ye., .ir, he did.

What did he indicete to you?

Re .aid he wa. high.

And he indicated to you that if he would

21 get caught that he would co•• it .uicide

22 po •• ibly?

•

23

24

25

A.

Q.

A.

Ye., .Ir. he did.

Or .hoot hi ••elf?

Y•• , air. be did.
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n 1

2 •

Q.

A.

Okay.

He dIdn't aay ahoot. He just saId kIll

hIsself.

Q. KIll hlaself. All rIght. Kow, durIng

the perIod of tlae that you had known RIck, had

he been sulclda17

3

4

5

II

7

8

9

A.

when he

Q.

I've seen RIck In pretty bad shape before

DId he IndIcate to you that he was goIng

10 to co •• it auic1de?

11 A. Not to ae.

Q. Whsn hs showed you that pIcture, what was

hI. eaotlonal state at that poInt?

A. That's when ha had the tears In hIs eyes.

Q. Now, thsre ca.e a tl.e when RIck left the

bou•• ?

Q. How, you saId on one ocea.lon whIle he

was speakIng to you that he showed yo~ a

pIcture?

A. Yes, sIr, he dId.

Q. And that was a pIcture of whoa?

A. It was a pIcture of GlorIa. He saId It

was GlorIa.

~J

[J

12

13

14

15

1 II

17

18

19

20

21

22

23

24

25

Q •

A.

He saId It was Glorla7

V•• , air.
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A. V•• , al,r, 1t •••.

of the house.

A. Ves, sir.

left that you took hia to the bus approxi.ately

thrde hours before ~he bu. was supposed to

arrive, and that you and Rick rode around the

.ountains for qUite awhils?

It ....nlt three hours.

Now. Isn I t It • tact that: wben he

a wara in tha car alona?

And how long before did you

I can't r ••••b.r.

Okay, it was quita awhila though, wasn't

I was just interested in getting hi. out

During that pariod of ti.a, whatavar it

No. air.

Okay.

lIa talkad, yaa.

Talking and driving and riding?

V •• , air.

Talking?

lIait a ainute.

Q.

A.

Q •

A.

It wa. awhile before because I went to Kroeger.,

but I can't re ••mber 1t being three hours

before.

Q. You went to

Q •

A.

Q.

it?

A.

Q.

A.

Q.

A.

.... , you and

1

2

3

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

2 1

22

23

24

"
25
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In the .aunta1ns?nL 1 Q.

BRYARS REDIRECT (TALASNI~)

57

2

3

A.

Q.

Yee, sir.

And during that period ot tiae. d1d he

4 threaten you in any fashion?

A. No. sir. I was very scared.

6

7

8

9

10

Q.

A.

Q.

A.

Q.

You a.y have been scared

But he didn't threaten.

But he didn't threaten you?

No. sir.

You were .cared becaus. of the fact that

11 he had indicated to you that he had killed

12 soaebody?

13

14

III

A.

Q •

A.

Ye.. 81 r .

Not what ha sa1d to you'

No, e1r.

16 Q • Okay. Now. when R1ck latt. dur1ng that

17 pariod ot tiaa that ha latt. did ha at1ll appaar

18 to be nervous and upsst about th1s s1tuat1on?

19

20

A. v•• , air, he did.

MR. DAVIS: Okay. That's all I

21 hav., Your Ho~or.

22 THII COvRT: Mr. Talasn1k.

23 RIlDIRIlCT IlXAM1NATION

D 24 BY MR. TALASNIIt:

,

25 Q. Dur1ng ths courss ot your ~onvarsations

ItATHY II. DURAND - O"ICIAL COURT RIlPORTIlR



If. going to overrule,

object. This has beer atated betore.

BRYARS - REDIRECT (TALASNIK)

wIth Rick. did he indicate where the

fro. that he used to .hoot Gloria?

1

2

3

4

5

•

MR. DAVIS:

THE COURT:

.Judge, II.

58

gun ca••

going to

6 per.it it. Mr. Davis.

just that it co.e tro. under the aeat.

BY MR. TALASNIK:

Q. Did Rick indicate to you that he knew

7

8

9

10

THE WITNESS: Where the gun

it

11 was there?

12

13

A.

Q .

Yee, sir.

That he's the one who pulled it out tro.

14 under the aeat?

got the gun.

Q. And it'a with -- wa. it witb tbat that

h. ~han got out ot tha car to approach --

quaation.

BY MR. TALASIlIK:

Q. Did ha tall you how the gun got tro.

undar tha ••at to hia hand?

H. told •• ha ~aach.d undar tha aaat and

15

16

17

18

19

20

21

22

23

24

25

A.

MR. DAVIS:

THE COURT:

MR. DAVIS:

Objection

Suatained

To the laading
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BRYARS - REDIRECT (TALASNIK)

n 1 MR. DAVIS: Judge. I object aga1n

2 to the leading question.

3 THE COURT: Sustained.

4 BY MR. TALASNIK:

5 Q. In ter.s of sequence. did -- when did

6 getting the gun fro. under the seat happen in

7 relation to going up to see Gloria?

8 A. Okay. I'll tell you the b.st I can

9 remelllber. When he .a. Gloria and the .an ca••

10 out, he was going to talk to her. When he ....

11 that there was a man with her. he got the gun

12

13

out from under the seat and got out.

Q. Okay.

14

15

A.

Q.

That's the best I can r ••••b.r.

Did he indicate to you that h. only shot

16 her once?

17 A • No, air. I understood it to b. twic •.

18 MR. DAVIS: Judg •• I'. going. to

19 object. this is outside of the cross

20 ex.ain.tion.

21

22 Tal.snik.

THE COURT: I think It ls. Mr.

23 MR. TALASRIK: ..11, Your Bonor--

24 THI COURT: In any event, .he·.

25 .17sady t.stifi.d to it.
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1 BY MR. TALASNIK:

2 Q. During the course of the conver •• tion. to

3 what fact did Mr. Highlander attribute the

• secund ahot?

tor the saa. reamOD.

THE COURT: Su.t.ined.

MR. TALASNIK: Your Honor. the

5

6

7

B

9

A. That ehe

MR. DAVIS: 3udge. I object .g.in

10 defendant' •• ttorney h •• elicited through cro ••

11 examination the relation.hip. if you will.

12 between .eeing the •• n with Oleri ••nd the'

13

14

ehooting. I think th.t

redirect to .how oth.r

I .hould be p.r.itt.d

f.ct or f.ct •.

on

15 THI COURT: You •• y ind •• d. Mr.

16 T.l •• nik. but the qu•• tion you ju.t •• ked .h.'.

17 .n.w.r thr •• ti •••• lr ••dy.

18 BY MR. TALASNIK:

19 Q. Did Rick .ttribut. the ••cond .hot to

20 .eeing the oth.r ••n?

21 MR. DAVIS: 3udg•• •••• obj.ction.

22 THI COURT: No. I'll p.r.it it.

23 THI MIT.ISS: I c.n't r ••••b.r.

24 BY MR. TALASNIX:

25 Q. Ok.y. Do you r.c.ll wh.t h •• ttribut.d

KATHY I. DURAND - OFFICIAL COURT REPORTIR
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the second shot to?

A. That the first shot didn't kill her.

ref_renee. Rick .ad~

recall thet?

A. Yes. sir.

Q. Did Rick ever

1

2

3

4

5

6

7

Q. You have been asked by Mr. Davis about

to being high. Do you

indicate thst he was so

8 high he really doesn't reaeaber what happened?

9 A. No. sir.

10 Q. Did Rick deaonstrate any difficulty in

11 remembering details of the shooting?

Q. Did he demonstrate any difficulty

describing for you how he got froa.the scene

the shooting to how he got to West Virginia?

A. I don't understand.

12

13

14

15

16

A. Not that I recall.

of

17 Q. Waa he able to explain to you how he got

18 froa the acene of the shooting to how he got to

been asked whether Rick

Do IOU recall that?

o

19

20

21

22

23

24

25

West Virginia?

A. Yes, sir.

Q. YOIl have

threatened you.

A. V•• , lII.lr.

Q. Did RicK say anything to you that you

con. trued ••• thr.at?

• ~ATHY E. DURAND orrICIAL COURT REPORT,R
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1

2

A.

Q.

Yes, sir.

And what was that?

3 A. Well. that he had killed once and he

• could kill again. That was the aost specific

5 one I re.eaber.

6 Q. You were asked by Mr. Davis about whether

7 you got Rick to the bus station soae· hours

8 before it left?

9 A. Yeah. we did leave early.

10 Q. And you indicated that you were just

11 interested in getting hie out of the house?

12 A. Yes, sir.

13 Q. Why?

1. A. My grandchildren and .y daughtar was

15 there. and he told ee that ha'd killad onca and

16 I didn't know whether he would hurt u. or not,

••• ured .e they wouldn't, but I didn't know

that.

and I didn't want tha babiea to ba hurt.

que.tiona, thank you, Your Honor.

Mra. Bryara, whan you .aka tha atata.ant

Ha had

No furthar

Mr. Davia.

MR. TALASNIK:

Q •

THE COlLRT:

RECROSS EXAMINATION

BY MR. DAVIS:

17

18

19

20

21

22

23

2.

25
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1 he .aid he killed once and he'd kill .g.in?

2

3

A.

Q •

Yes, sir.

He never indicated that he would kill

4 you?

5 A. He didn't .ay. I'll kill you. Aunt 3udy.

6 no, sir. he didn't.

7 Q. He didn't say he would kill anybody in

8 your house. did he?

9 A. No, sir.

10 Q • Now. the prosecutor indicated to you th.t

11 whether or not Mr. Highlander deaonatrated any

12 difficulty in re.eBbering?

LJ
13 A. Yes, sir.

Q • Okay. The f.cts th.t M~. Highl.nd.r

15 indicated to you, you don't know if th.y w.r.

16 true or false, do you?

17

18

A.

Q '

No. .1 r .

And when you •• id he didn't d ••onatr.t.

19 any difficulty in re ••• bering, wh.t would h.

20 h.ve to indic.te to you to de.on.tr.t. th.t b.

21 h.d difficulty in r •••• b.ring7

22 A. lIell, like it I don't know. I •••n,

23 I ju.t didn't qu•• tion th.t .a f.r •• taIling ••

24 the •••• things. Ha told •• the •••• thing ••

25 yon know, when he rep •• ted. I can't re••• ber
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That's all.

Mr. Talasnlk.

whether It varled.

MR. TALASRIK: Thank you. nO

further qu•• tIon•.

RECROSS IXAMI~ATIOR

BY MR. DAVIS:

Q. Mr •. Bryar., that .tat.a.n~ --

thelr

MR. DAVIS:

THE COURT:

REDIRECT EXAMINATION

BY MR. TALASNIK:

Q. Mrs. Bryara. you Indlca~ed that RIck

Q. Dld It vary?

A. No, sir. not that I ca.n r ••eaber.

Q. Dld you questlon hls as to any of tha

facts?

A. I 11stened to Rlck that nlght.

Q. You dldn't questlon hls at all?

A. Not very snch.

never .ald I wl11 kl11 you?

A.. No, air.

Q. He dld, however ••ay that he could have

you blIpped?

A. V.e, 81r.

Q. What do •• that s.an to you?

A. Kl11.d.

( 1

2

3

4

5

6

7

8

9

10

1 1

12

1 ~

14

15

16

17

18

19

20

21

22

23

24

25
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A. Pardon7

Q. That stateaent that you've indicated

which you attributed after he wa. arrested7

A. Ye.,.ir.

indicated to you, that wa.n't aade to you when

Mr. Highlander was in your pre.ence on April

27th, 28th?

o 1

2

3

4

5

6

7

8

9

Q.

A.

That statement that the prosecutor just

Not in ay presence.

10 Q. Okay. But on the date of 27th and 2Bth,

11 he didn't aake any threats to you?

12 A. No, air.

the bench?

thenk you.

MR. DAV1S: Okay. Thet'. all.

THE COURT: Mr. Tala.nik?

MR. TALASNIK: Nothing further,

THE COURT: You aay. "

(The following i. heard at

.idebar I,

NR. DAVIS: Judge, the defendant'.

iRdicated he ha. to u.e the re.t rooa.

THE COURT: You aay .tep down, M•.

Thank you very auch for coaing.

MR. DAVIS: Judge, aay I approach

Bryar •.

13

14

15

16

17

18

19

20

21

22

23

24

25

[J
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1 THE COURT: Oh. okay.

2 (Whereupon the followlng ls

3 hesrd In open court).

THE COURT: Ladi •• and gentle.en,

5 we're going to take a brief recess here, only be

6 a couple of alnutes. 80 we'll be rlght back.

7 Again, no dlacu8810ns about the cae. during the

e rece.s. See you 1n a alnute.

9 (Whereupon Court takes a brlef

Q. How long hava you baan a spaclal agent

wlth the F.B.I.7

the

would you be

please.

heard before

rlght,

18

D A V I S, BAVINO BIIR

AND TISTIFIID AS

the witn••• ,Inawear

recess at 11:25).

(The followlng

jury at 11:50).

THE COURT: All

good enough to

.J A MIS

DULY SWORN. WAS IXAMINID

POLLOWS:

DIRECT EXAMINATION

BY MR. TALASNIK:

Q. Mr. Oevls. where do you work7

A. 1'* e.ployed as spaclal agant wlth the

Pederal Bureau of Investlgatlon asalgnad to the

Coluabla. Sou~h Carollna Flald Dlvlalon.

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25
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Approxlaately slxteen years.
.

How auch ot that tlae has been spent In

3 the Coluabla. South Carollna area7

A. I started ay career there. I spent three

5 years there and tranaterred around. tlll about a

6 year ago. I returned to Coluabla.

7 Q. Were you ~orklng In Colnabla. Sonth

8 Carollna durIng the aonth ot May 1988?

9

10

A.

Q.

v •• , air, I •••.

In that capaclty, dld you becoae aware ot

11 the existence of • warrant?

12

13

16

15

16

17

A.

Q •

A.

Q.

A.

Q.

Yes. I dld:

'or the arrest ot one Rlchard Rlghlander?

v •• , air, I did.

And wbat was the cbarge on tbe warrant?

The cbarge was aurder.

Dld you bave Intoraatlon tbat Mr.

18 Hlghlander algbt be In tbe Coluabla. Soutb

19 Carollna area?

20

21

A.

Q.

V•• , air, I d1d.

And wa. an Investlgatlon conducted In an

22 ettort to locate Mr. Hlghlander?

o
23

26

A.

Q. Can you eu••• r1ze tor ua what

25 Ift~estlgatlve steps you took In an effort to
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.68

Mr. Hlghlander had posslbly atteapted to contact

• foraer •••ociate 1~ Coluabla, South Carolina.

locate Mr.1

2

3

4

A. Yes,

Hlghlander?

sir: We received lntoraatlon that

5 We went to that business addre •• , and after

6 several days. tlnally located the lndlvldual who

? was acqualnted wlth Mr. Hlghlander. Through an

8 lntervlew wlth hla, we had deteralned that Mr.

9 Hlghlander had been ln Coluabla. South Carollna

10 the prevlous week. and through subsequent

11 lnvestlgstlon, we located Mr. Hlghlander through

12 hls eaployer.

13 Q. Do you reaeaber the naae ot the tellow,

14 the local contact that you thought Mr.

15 Hlghlender alght be hooklng up wlth?

16 A. I belleve lt was Bryant.

17 Q. Okay. As a result ot that lntervlew end

18 the other lntoraatlon that you learned, were you

19 able to locate Mr. Hlghlender?

20 A. Ves, sir. Ha located Mr. Hlghlander on

21 May 12th. 1988.

22 Q. Hhat tlae dld you locate hla?

23 A. At appraxlaately 5:00 p.a.

24 Q. And do you recall where it was that you

25 located hla?
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It wa. at the re.idence ot 1505 Hollywood

2 Street in Coluabia.

3 Q . Were there other agents with you at the

• tiae that he wa. located?

5 A. Yes, air, I had approxiaately four

6 additional agent. with .e.

7 Q. Would you describe the arre.t ot Richard

8 Highlander?

A. Ye., .ir. Through a .urveillance ot the

10 residence, we were able to deter.ine that Mr.

1 1

1 2

Highlander wa. lying down in the back yard.

approached the back yard and M~. Highlander.

We

We

13 announced our identities a. agent. ot the P.B.I.

1. and that he wa. being arre.ted ba.ed on the

15 unlawtul tlight to avoid pro.ecution, tederal

16 warrant tor the underlying otten.e ot aurder.

17 Mr. Highlander had a.ked how w. had tound hi.,

18 and at that point, I .dvi.ed hi. ot hi. Miranda

19 right •. He wa. placed in an P.B.I. vehicle and

20 tran.ported to our ottice in Colu.bia.

21 Q • Ma. an .ttort .ade to interview hi. right

22 then and there at the point ot arre.t?

•

o
23

2.

25

A •

Q.

A.

10, .ir.

Why not?

We wanted to take hi. back to our ottice
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where we could conduct a aore toraal 1nterview

in a better setting.

Q. How far was the office fro. where he was

• arrested?

5 A. Approxi.ately five .inutes.

6 Q. Did you respond st the scene to his

7 question, how did you guys find .e1

8 A. I responded by advising hi. of his

9 Miranda rights.

10 Q. Tell us what happened when you got Mr.

11 Highlander to the F.B.I. building in Colu.bia1

1 2 A. We •• carted hi. to one cl our interview

13 rooa., we e.ated hI., r •• oved one of the

14 handcuffs. At that point, I presented hi. with

15 a for. entitled Interrogation Advice Of Rigbts,

16 which advises of the Miranda rights. I put the

11 rights in front of bi. so tbat be could read as

18 I was reading the. to hi., and then I asked Mr.

19 Highlander to read tbe bot to. portion ot tbe

20 tor., wbich is the waiver of rigbt., and tbe.e

21 were done in a lOUd voice. Mr. Higblander

22 advised tbet he unde~stood his rigbts as he had

23 read the., and as we had read the., and he

24 signed his na.e to this tor •.

25 Q. Agent Davis, I'. going to show you e
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IdentIfIcatIon.

n 1

2
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I'd lIke you to look at It,

3 tell ae If you recognIze what It Is?

advIsed of InterrogatIon AdvIce Of RIghts Fbra

whIch contaIns MIranda rIghts and waIver.

Q. Are there IndIcatIons on there of

signature.?

A. Yee, sir, there 1. a 11ne for Mr.

HIghlander to sIgn. HIs sIgnature appears on

that 11ne. There are two 11n •• for witne ••••.

ay sIgnature appears on the top lIne and Special

Agent MIchael Cleaens appears on the eaxt lIne.

Q. Does that appear to be the orIginal of

the docuaent that was used to advi.e Mr.

-'-

4

5

6

7

8

9

10

11

12

13

14

15

A. Yes, air. Tbis Is the fora that I had

16 Highlander of hi. right.?

17 A. It is.

18 THB COURT: Ladie. end gentle.en,

19 excuse the interruption for ju.t a aoaent. The

20 witnese has referred to whet are called Miranda

c

21

22

23

24

25

rights. You should know, siaply for purpo •• e of

thie trial, that the ~hreee refers to the na.e

of a certain case that was decIded .o.e yeare

ago. Bssentially, when so.eone is in police

cuitody, before he can be aeked any qu.stione,
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1 he has to be advised at certain legal righta

2 that he ha., and that's what the phrase Miranda

BY MR. TALASNIK:

Q. Agent Davie, .a. anyone el •• pre.ent

the interview ot M? Highlander7

A. Yes. air. Agent Cleaena and Special

Agent David Carol.

MR. T/.LASNIK:

3

4

5

6

7

8

9

10

rights retera to.

Honor.

You •• y proc.ed.

Thanl< you. Your

tor

11 Q. Is the tellow that you interviawad in the

12 P.B.I. ottice in Coluabia. sou~h Carolina'in the

courtrooa today?

Q. Could you identity hia. plea.e?

A. Mr. Highlander i •••at.d in the whita

ahirt without the coat at this tabla to ay lett.

THE COURT: Tha raterance i. aada

to the detendant.

BY MR. TALASNIK:

Q. Did you aal< Mr. Highlandar it he would

agrea to tall< to you about tha ca.a?

A. Ya •• air. I did.

Q. And how did he re.pond?

A. H. re.pondad by aaying. I'll tall< to you.

13

14

15

16

17

18

III

20

21

22

23

24

25

A. Ye., air. he 18.
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What was the first quastion that you

2 asked hi.?

3 A. The first question I a.ked Mr. Highlander

4 was. did he kill GI~ria Si.onelli.

5 Q. And how did he reply to that?

6 A. He .aid, I don't want to .nawer that

7 right now.

8 Q. What wa. the next tbing tbat wa••• id by

\I anyona after he said I don't want to talk about

10 that right now?

Q. Where did be .tart in giving you tbl.

narratlva In the r.B.I. offlce?

A. Be atarted by furnlablng ua ao.a

background regarding hia.alf. and by provlding

.o.a background infor.ation in bow ha .at Glori.

Si.onalli.

Infor•• tion" in a narratIve f •• ~lon.

Q. Did you per.it hi. to .ort of 9ick tbe

.equenca of the narrative that he.wa. going to

give to you?

A. V•• , .ir.

Q. You per.itted bi. to decide Where to

.tart?

o

1 1

12

13

14

15

16

I?

18

111

20

21

22

23

24

28

A.

A.

Mr. Highlander continued to provide ua

V.a, air.
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1 Q. Did he describe tor you the -- or what

2 did he describe tor you in ter •• ot the

3 background intor.ation about hi ••elt, hi •• tatua

4 at the ti.e that he wet Gloria?

with so.e ditficulties which he wa. on probation

through so.e burglary activity.

Q. Did he then begin to deacribe for you how

he aet the victia?

5

6

1

8

9

10

11

1 2

A. He described that he had been involved

Yea, sir.

And what did he tell you?

He advised that he had .. et Ma. Siaonelli

13 at a gitt shop and had a.ked her out, .he

14 agreed, and tro. that point, the relation.hip

15 developed into e ro.antic relationehip, and they

16 SUbsequently took so.e trip. together and

11 developed to the point turther where they

18 resided together. Mr. Highlander advi.ed that

19 during approxi.ately a tour and a halt .onth

20 period ot ti.e he had apent around titteen

21 thouaand dollara on Miaa Si.onelli by buying her

22 a new auto.obile, a .ink coat, paying ao.e of

23 her billa. and at one point he adviaed that ha

24 had furniahed har aa .uch a. tour teen hundred

25 dollar. in a .ingle day.
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Q. Who.e idea .a. it to begin t.lking .bout

all of this aoney th.t "he clai.ed th.t he had

spent on Glori.?

A. Mr. Highl.nder' •.

Q. And did you just perait hia to go on and

on like that?

A. Ye., .ir.

Q. Why?

[J

,

1

2

3

4

II

6

1

8

9 A. He .a. telling u. in hi. o.n fa.hion .hat

10 happenad, and we were willing to li.ten.

about Gloria S~ao~elli?

A. Yea, aJr.

her job., .a••kiaaing aoney off the top, I

believe .a. hi. terainology, and that .ba bad

.1.0 been involved in .elling .oae drug•.

Q. And the.e .ere thing. tbat be volunteered

about the girl he had .pent all this aoney on?

A. Y •• , air._

Q. Did he then pr~gre•• to the point of

telling you about an ••••ult incident that

occurred a. between he and Gloria Siaonelli?

:L'

o

11

1 2

13

I.

1 II

16

11

18

19

20

21

22

23

24

25

Q.

Q •

A.

A.

Did he h.ve so.e neg.tive thing. to .ay

And .hat •• re they?

He aavi.ed that Mi •• Siaon.lli, in one of

Y•• , .1r, h. d1d.
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1

2

3

4

5

6

?

8

9

10

11

12

13

14

15

16

1 ?

18

19

20

21

Q. Wa. he the one who, .tter t.lklng .bout

the .oney t6at he .pent and .aylng negatlve

thlng••bout Glorla. 1. he the one who got to

the polnt ot talklng .bout thl •••••ult?

A. Ve•.

Q. What dld he tell you .bout th.t •••ault?

A. He advl.ed th.t one evenlng he and Ml ••

Sl.onelll had argued, .nd upon gettlng In the

bed. Ml. Sl.onelll h.d atte.pted to klek hl.,

and thls had lrrltated hl. to the poInt th.t he

sl.pped her. cau.lng a purple .ark to appear on

her t.ce. Mlss Sl.onelll .ub.equently obt.lned

• re.tr.lnlng order .galn.t Mr. Hlghl.nder .nd

Mr. Hlghl.nder .dvl.ed th.t tor the next two

d.ys h. h.d .pent .pproxl •• tely tlv. thou••nd

doll.rs .nd checked on Mls. Sl.onelll'.

residence on nu•• rou. occ •• lona.

Q. DId Mr. Hlghl.nder Indlc.te to you

hl •• elt knowledge .nd ••• rene •• ot thl.

restr.lnlng order?

A. Yee, .1r.

22 Q. And lnale.tlnt th.t Olorl. w•• the on.

23 who took lt out .g.ln.t hl.?

2 4 A. Ve •.

25 Q. Now, he .1.0 •• t thl. polnt, ••y. th.t he
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would check on her residence to aee if ahe •••

there?

r.aid.nc. to

two d.y period.

five thoua.nd

Yea, air.A.

Q. How did he describe thst7

A. 3ust by saying during the

that during the sp.nding of the

dollars. in fact. he w.nt by h.r

check 1t ahe was there.

Q. Okay. What waa the n.xt thing th.t

happened after he tella you now .bout the

aasault. about knowledge of the r.atr.ining

order and checking her re.id.nca to ••• 1t ahe

wa. there?

1

2

3

4

5

6

7

8

9

10

11

1 2

13

14 A. At thia point. Mr. Highl.nd.r .tood up

15 .nd •• d •• at.t •••nt. I kn.w it wh.n I did it.

16 .nd if I had to do it ov.r .g.in. I would h.v.

o

17

18

19

20

21

22

23

24

25

unlo.ded the pistol on h.r ••nd ths guy. too.

Q. How had Mr. Highl.nd.r's d •••• nor b •• n up

1st's st.rt .t the b.ginning. How h.d his

d •••• nor b •• n wh.n &. w•• t.lling you .bout

b.ing on probation for hi. oth.r p~obl••• 7

A. Ordin.ry. I wa,llid d ••crib. it ••. II.

were converaing, there .a. nothing unuaual about

the w.y h. w•• a.scribing.

Q. As h. th.n progr •••• d to t.ll you .bout
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1 aeeting Gloria and beginning to date her. how

2 was hi. d ••• anor?

3 A. I~ was about the •••••••yb. with soa.

• increased anger, .n~lety, •• yb •.

5 Q. As he proceeded to tell you about all the

6 .oney that he spent on her and the various

7 negative things ~bout ber, how .a. hIs de ••aftor?

8

9

A.

Q .

About the eaae.

What about when he got to the point of

10 describing the one slap and tha reatraining

11 order.and checking on her house, how did he

12 seea?

1 3 A • He seeaed to be epeaking a little bit

14 aore rapidly. a little bit aora angar was coaing

15 out.

16 Q. Now. deacribe thia incidant of hia

1 7 atanding up. I nead to undaratand aora what you

18 •••n.

19 A. Veah. It waa just a audden outburat.

20 that wa wara to tha point that ay initial

21 queation ~aa at at tha onaat of tha intarviaw,

22 did you kill bar, anu than ha had built up tha

23 background to tha point, it waa lika a

24 craacando. raaching tha point ha waa going to

25 tell aa, and that'a whan ba atood up and aada

KATHY I. DURAND - O"ICIAL COURT RIPORTIR



o 1

2

79
DAVIS - DIRECT (TALASNIK)

that atate.ent.

Q. Did you .ake any effort to for.allY

3 me.orlal1ze those words?

4 A. Yea, air.

5 Q. In what way?

6 A. We were taking notee during the intervi ••

7 and I wrote thea down.

e Q. Can you tell ua. aa b.at you can now

9 recall, exactly. word for word, whet Rick

10 Highlander aaid when he bolted up?

11 A. I knew it when I did it. if I had to do

you and Mr. H~ghland.r about ao•• chargea that

had been brought againat hI. by GlorIa?

A. Yea, air. He Mr. Highla~d.r related

e.ptied the pia tal on her, and the guy. too.

Q. Okay.

Q. After that outburat. what did you do with

Mr. Highlander?

A. I aaked hi. to alt down. which h. dId.

Mr. Highlander appeared to be ao••what ahak.n.

There wea eo.e teary eyea and I think w. juat

eat there for a .o.ant whIle he co.poaed

hl.aelf.

1 2

13

14

15

16

1 7

1 e

19

20

21

22

23

24

25

it over again. I "would have

Q.

I would have
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1 that the alaple aaaault chargea had been

2 increased to aggravated ••••ult, and cr1.1na1

3

4

5

6

?

8

9

assault and terrorietic threat. were added, and

I belleve he aald that he waa eventually

lndlcted on the terrorla~lc threata.

Q. What wa. his d ••• anor 11~••a he w••

teillng you about theae chargea that atarted one

way and ended up gettlng lndlcted agalnet hla?

A. Hla deaeanor had reauaed to 11ke lt was

10 at the orlginal onaet ot the lntervlew.

11 Q. Atter he descrlbed tor you the proceaa ot

12 learning ot the lndlctaent, waa there any

13 dlacuaalon about any ettorta that he aade to

14 aoaehow deal wlth the chargea, or to deal wlth

15 Glorla?

16 A. Vea, alr. Be had contacted a couple ot

17 acqualntancea to atteapt to aake contact wlth

18 Mlaa Slaoneill. He had wrltten a letter teillng

19 her how auch he loved her, and he aleo had

20 contacted an attorney to ettect a contact

21 through Mlaa Slaonelll'a parenta, I belleve lt

22 waa, whlch I thlnk h. waa reterred to the

23 pro •• cutor.

24 Q. Maa he aOle to tell you the naae ot the

25 at~orney that he retalned tor that purpoae?
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A. Yes, sIr, he did.

Q. Do you re •• aber what it was?

A. AgaIn -- It was a ... the .. long l •• t n •••.

I dou't ... call it at thIs 1nstance.

5

6

7

Q.

A.

Q.

And beglna wIth Ben?

I b.ll.v. ao.

Old h. Indicat. to you wh.th ... any of

8 these .e.sur •• were succe •• ful?

9

10

11

12

13

14

A.

Q.

A.

Q.

A.

Q.

They .ere not.

Old h. t.ll you how h. f.lt about that?

Y.a. al ...

And how?

H. didn't f •• l r.al good about !t.

Old h. th.n. 0 ... t that.point. what w••

15 the n.xt subj.ct .att ... that wa...ai •• d by Mr.

16 Hlghl.nd.r?

17 A • H. h.d d •• c .. ib.d obt.ining • w•• pon ••nd

18 h ••ald a .358 aagnu•• whIch ha had cl.an.d. and

19 pu .. cha •• of the hollow point a ••unition for it.

20 Ha had l •••• d. I bali.v. it w.a • 1988 l.t.

21 .od.l whit. color.d v.hicl •. B. didn't r.call

22 the •• k •• the .od.l oG the v.hicl •••nd h. had

23 th••• two it ••• availabl. to hi •.

24 Q. Did hi. r.f .... nc. to the gun th.t h. had

•

25 cla.n.d .nd hi. r.f ....nc. to the c ... that h. had
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1 leased coae froa Mr. Highlander hiaself?

A. Yes, sir.

Q. Did they come after -he told you that he

wasn't happy about his inability to reach Gloria

or to have soaeone reach Gloria?

Q. Was there then soae discussion about the

incident or the day of the shooting?

A. Yes.

Q. What did Mr. Highlander tell you about

the day Gloria died?

A. Mr. Highlander had been driving with

another individual. He had went by the

Greenhouse Bar in Margate City and Mr.

Highlander had spotted Miss Siaonalli's vehicle

and he recognized it as the one that ha had

bought for her. He further described the car as

having a red ribbon on the ai~ror which Mias

Siaonelli's aother had aade for her to put

thera. Mr. Highlawder aade a atataaant that ha

felt that Mi.s Siaonalli was in the bar to pick

up a guy, and that hn was going to uae his car

to taka her hoae to his bad and go to bad with

hia. He told the driver of tha vahicle ha

w~~ted to go get a ski aaak and ktll her. The

2

3

4

5

6

7-

8

9

10

1 1

12

13

14

15

16

1 ?

18

III

20

21

22

23

24

25

A. Yes, sir.
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driver told hia to wait until dark.n 1

2 Q. Did Rick tell you the approxi.ate ti.e of

3 this sighting of Gloris's car at the Greenhouse?

4 A. Approxiaately 5:30.

5 Q. But he deteraine to wait until dark?

Q. Go on with his description of the

evening'e event •.

A. He and the other individual went to

another bar where Mr. Highlander eaid that

had a couple of drinks. vodka, I believe.

6

?

8

9

10

1 1

A. Yes. sir.

he

and

12 .oae cocaine. and then went baCk to the

Greenhouse Bar.13

14 Q . Did he say why he returned to the

15 Greenhouse Bar?

16 A. Yes, sir. he said he wa. going back to

17 kill Mi •• Si.onelli.

Q. What wa. the next thing that he •• id

that wa. pre.editated. and h. w.nt back to the

area of the Greenhou.e Bar, at which point he

wa. going to go in and kill her. and at that

point. he .aw Mi •• Si.onelli exiting the
o

18

19

20

21

22

23

24

25

.fter indicating that

going back to the bar

A. He .aid ha wa.

it wa. hi. purpo.e in

to kill Mi •• Siaonelli?

going back to kill her and

KATNY I. DURAND - orrICIAL COURT RIPORTII
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1 Greenhouse Bsr wlth s guy behlnd her. Mr.

2 Hlghlander advlaed that he reached under the

3 seat. obtalned the gun. and he exlted the

4 vehlcle and he walked toward Mlaa Sl.onelll.

5 going between cars in her direction, until he

6 got to the polnt approxl.ately ten teet tro.

7 her. He heard Miss Sf.onelli •• Y, oh, no. He

8 had ra1sed the gun and cocked It and ahot her.

9 She tell to the ground and Mr. Hlghlander sald

10 he heard her aay. I don't belleve thla la

11 happenlng to ae. at whlch polnt he ahot her

12 agaln. Mr. Hlghlander adv1aed that he waa aware

13 ot the guy In the area and he had taken a bead

14 on hla and tlred a shot at hl. and returned to

15 the vehlcle and lett the area.

16 Q. Agent Davls. you Indlcated that atter

17 Rlck told you that he returned to the Graenhou.e

18 that nlght to klll Mlas S1.onelll, that he told

19 you that It wa •• to u.a your word. pre.edltated?

20

21

A.

Q •

Y •• , .ir.

Who.e word la that. youre or Mr.

•

22 Hlghlander'a.

23 Q. Mr. Hlghlander' a.

24 Q. Dld you have occaalon to try to take

26 dONa. word tor word, exactly wbat he .ald at

KATHY I. DURAND - OrrICIAL COURT RI,ORTIR
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that polnt?

Q. And aa beat

o 1

2

3

A. Yea, sir. I dld.

you can DOW recall,

85

what

4 exactly dld Mr. Rlg~lander aay about that?

5 A. There waa a atateaent prlor to bla aaklng

6 the atateaent regardlng preaedltated. and lt

7 klnd of eacapea ay aeaory at thla polnt.

8 Q. Agent Davla. dld you prepare handwrltten

9 notea In thla aatter?

A. Yes,· 8ir. I do.

Q. Mere they prapared at the aaae tlae that

you're 11atenlng to Mr. Hlghlande~ talk?

10

11

12

13

14

15

16

A.

Q .

A •

Q •

Yea. alr.

And do you have thea wlth you?

Yea.

And do you hava thaa In your poaaaaalon

17 today?

Q. Could I aee thaa, pleaae?

(Mltn.aa producea note.)

Q. Agent Davla. would looklng at your

handwrltt.n notea rafra.h your pr •• ent

recollectlon a~out what axactly Mr. Rlghlander

aald at thla polnt?o

i.l-"

18

19

20

21

22

23

24

25

A •

A.

Yaa. alr.

Ye•. alr. ae far aa quotlng what he eald.

KATHY I. DURAND - OPPICIAL COURT RIPORTIR
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1 Q. I w.n~ to ahow you an it •• , therefore,

2 that he. already been aarked a. D-l for

3 identification. I'd like you to look through it

• and tell a. if you f~nd the are. that .e've been

5 describing?

6

7

B

A.

Q.

(Nitne •• co.plie.).

V... .1 r .

Does readlnq what you have written down

9 refre.h your preseDt r.col1.c~lOD .bou~ what .r.

10 .ighlan~er said?

11

12

13

A.

Q.

A.

y .... str.

And is it, in f.ct, in 'l."ot •• ?

V••.

1. Q. Nill you 10.11 the jury what it i.?

15 A. "I kn.w I was going to kill that .otb.r

16 fuck.r. It was pre••dit.t.d."

1 ? Q • Wa. there any conver •• tton or any

18 .tat ••ent by Mr. Higbland.r indicating. pl.n to

19 till Gloria. or for how long. ti •• h. b.d .0

20 plann.d?

21 A. V... H••• id h. b.d purcb••• d tb. w••pon

22 • w•• k prior to th.t and th.t h. w•• going to

23 kill her. H. b.d .lr••dy l •••• d the v.bicl.,

2. load.d the gun .nd cl •• n.d the w•• pon.

25 Q. N•• th.r••ny di.cu•• ion by Mr.
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81
DAVIS DIRECT (TALASNIKI

1

2

Highlander about what he wa. wearing?

A. Ye.. He he advi.ed that he wa.

3 wearing a running suit and some Rockport shoes.

4 Q. Did you aak hi. tor tho.e detail. or i.

5 that so.ething he volunteered tor you?

6 A. He volunteered that.

Q. Okay. In your description tor us ot

Richard telling you about the death ot Gloria.

referenc •• are aade to sp~citlc .tate.ente that

he reaeabers Gloria .aking. do you racell that?

a.

asked

Highlander

the .an who

exact description,

.ay have aaid. I

aho.a.

Yes. yes.

Is that also intor.ation that you quote?

Ye., .ir.

And do you also tind that in your notes?

Ye., .ir.

Q. Was there a discussion by Mr.

as to what. it anything. was done to

walked out with Gloria?

A. He had -- Mr. ~ighlander related that

atter taking a be.d on hi. and shooting at hi ••

he inquired as to the driver ot the vehicle w~en

he lett it he had hit hi •• and the driver

Q. As tar as to the

far as tennis shoes, he

hi. what kind ot tennis

A.

Q .

A.

Q.

A.

1

8

9

10

I 1

I 2

13

14

15

16

11

18

19

20

21

22

23

24

26
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1 responded to Mr. Highlander that he had juaped.

2 and Mr. Highlander told us that he haa .ince

3 learned the identity of that individual.

4 Q. Okay. Wa. thpre then a di.cu•• ion a. to

5 how Mr. Highlander was able to get away froa the

6 scene of the shooting?

7 A. The discus. ion wa. that he went back to

8 the vehicle with th~ other individual. that thay

9 l.ft the area in that car and went to a bar in

10 Longport. New York. During the trip. at at

the .hooting7

di.cu•• ion ~ith Mr.

~tate of aind or how ha

aboutor

Ye •.A.

Highland.r about

felt about Gloria

Q. W111 you tell u. about that?

afraid that Mr. Highlander aay u.e it on hia.

He al.o de.cribed the driver. taIling hia that

he had walkad up to Mi •• Siaonelli and .hot her

like it wa. nothing.

Q. Wa. thara aore

18

19

20

21

22

23

24

26

11 soa. point, the weapon wa. placed under the

12 .pare tirewell in the trunk of that vahicle'

13 Q. Wa. there any di.cus.ion by Ric~ a. to

14 why the gun had bean aoved and who aoved it?

15 A. Mr. Highlander .aid that the drivar

16 placed the weapon there. and that the driver wa.

17

~ATHY I. DURAND - OWWICIAL COURT a ••OaT••
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2

3

•

DAVIS

A.

he had

he had

Q .

DIRECT (TALASNIKI

He sald. wlthout the

aeant to do It. that

to do.

At this polnt ln the

89

direct quat •• , that

1••oaethlng he felt

intervlew. dld you

5 cont1nue to take not •• ?

6 A. Ye., .ir.

7 Q. And would 70ur note. refre.h your pre.ent

8 recollectlon about any dlrect quote. aad. by Mr.

9 Highlander?

10 A. Ye., air.

11 Q. Would you open your note. to that polnt

12 that we-ve been diacua.1ng wher~ there 1. ao ••

indicatlon by Mr. Hlghland.r about hls .tat. of

alnd. how h. f.lt about the .hootlng?

(Wltn••• coapll •• )

A. I bel lev. tho •• not •• ar. golng to b.

contalned In the other .et of not ••.

A. Mr. Cl •••na-.

Q. I •••. Okay. A. b •• t you can r.call.

what dld Mr. Highiand.r .ay at that point a. to

how h. f.lt r.gardlng the .hootlng of Glorla?

A. He felt It wa••oa.thing that h. bad to

do, that h ••• an~ to do 1t and that he wa. not

.or~y that h. did it.
o

13

1 •

15

16

1 7

18

19

20

21

22

23

2.

25

Q. What oth.r .et of note.7
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Stewart.

A • Y •• , t h e.t". .a •.

Q. Naa there any dlscusslon wlth Mr.

part of It. did Mr. Hlghlander ever Indlcate

He had obtalned a lodglng at the

He had purchased the gun. he had loaded

No.

Nhat sorti of thlngs?

During the course of this interview or

•

No.

YeB.

During the course of the Intervlew or any

A.

that the kllllng was as a sudden. unplanned

reaction to .aelng Glorla and the other aan?

A.

A.

Hlghlander about how he had been able to avold

A.

there. and he h~d galned eaployaent through

Q •

Q •

detectlon durlng the weeks that followed the

to you that he wa. 80 far gone on drug~ or

Q.

he used a false n~.e of Mlke Reed to reglster

Q. No. there any dlscusslon by hla as to

Salvatlon Aray In Coluabla. South Carollna. and

shootlng?

any part of It. dld Mr. Hlghlander ever Indlcate

steps that he took leadlng up to the kll1ing?

another false Identlflcatlon uslng the naae Rlck

alcohol that he does not reaeaber the kllllng?

,, 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2 leased the car, he had checked M18s 51.onelli's

the gun. hollow pointed a ••unition. he hado 1

DAVIS DIRECT (TALASNIK)
91

3

4

residence.

ski .ask.

At one point he wanted to obtain a

Hi. atat~.enta .ade during the

5 interview indicated that he had .eant to do it.

6 that it was pre.editated.

7 Q. Okay. After the oral int.rvl.w proce ••

8 was co.plet~d. what happened naxt?

9 A. Mr. Highlander waa a.k.d If he would

10 provide a aigned atate.ent.

1 1

12

13

Q •

A •

Q •

And how did he reply?

Ye •.

Wa. he gIven a pIece of paper ~o wrIte it

14 out?

15 A. No, air. I .aked hI. if he want.d to

16 write it or if he would like one of the agant.

17 to write it that wa. in on the int.rvi.w. and he

18 eaid we could writ. it. and Ag.nt Cl ••• ne took

19 ay notee and hi. note. and wrote the .ign.d

20 atat •••at. Mr. Hig~land.r wa. pr •••nted with

21 the .t.te••nt to r •• d for it. accur.cy and

22 truthfuln •••• and h. ~ad. at l.a.t on.

23 corraction tha~ I r.call. and he al.o r.q.u.t.d

u 24 that a paragrapt. b. add.d to the .tat •••nt.

•

25 Afl~r reading the .tat •••nt in d.tkl1 and

KATHY •. DURAND - orrICIAL COURT R.PORT ••
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initialing each page at

Highlander agreed with

his naae.

1

2

3

4 Q • Agent, I'. gring

the top and bottoa. Mr.

the content and signed

to abow you • aerJes of

5 documents that have been stapled together and

6 are marked S-5 for identification. I'd like you

7 to look at them ~nd tell ae if you recognize

page state.ent that

8

9

10

what

A.

three

they are7

Yes, sJr. This is the S-5 ie

we took of Mr.

the

11 Highlander.

12 Q. Do you recognize any .ignature. on that

13 docuaent that help you conclude that ~hat i. the

14 exact document shown to and .igned by Mr.

15 Highlander7

16 A. Ye., air. The third page containa Mr.

17 Highlander' •• ignature and the date. It al.o

18 contained Agant Cleaen., Agent Carol and ay

19 .1gnature.

20 Q. I believe you indicated to a. that

21 1n1tial. are placed on the page. a. well?

22 A. Ye., .ir.

23 Q. I'd like you to exaaine the docuaant.

24 tell ae if you find tho.e initial.?

25 A. Ye., .ir. I do. The 1n1tia1. of the --
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Mr. Highlander and the three agents appear atn 1
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2 the top and botto. of each page. on tha first

3 page ••••• locatIon on the second page. and on

4 the aecond page there are two correction•• ero••

5 offs, which are also initialed by tha sa.e four

6 people, and the third page is initialed at tha

7 top and the signatures appear after tha

8 state.ent, and the initials appear at a lina

9 drawn diagonally after the atate.ant.

10 Q. What's the purpose of that diagonal lina

11 business?

I

L.J
12

13

A. Just shows that's the end and nothing waa

added to it.

14 Q. Okay. What waa phyaical~y done with thia

15 state.ent?

16 THE COURT: Mr. Tal •• nlk .•e· re

17 going to intarrupt at that point.

18 MR. TALASNIK: Okay.

19 THE COURT: Rec ••• here for

20 lunch. Ladies and gantle.an. wa'll continua

21 with the diract axa.ination of Agant Davis aftar

22 lunch. In the ••ant! •• , vI cour ••. pl ••••

23 rafrain fro. any dtscuaaiona about tha caaa

o 24 during your luncheon r.c •••. Saa you back at

26 1:30.

KATHY I. DURAND - OPPICIAL COURT RIPORTIR



(The followIng Is heard befors the

jury at 1:401.

has been aarked as 5-5. and would you explaIn

the procedure that was followed after It was

wrItten?

It Into the IntervIew rooa to Mr. HIghlander and

he had an oppo~ unIty to raad what was wrItten.

He read It, and he adVIsed that he would lIke to

change two thIngs on page two. one beIng the

DAVIS - DIRBCT (TALA5NIK)

(Whereupon jury Is excused for

lunch at 12:30).

THB COURT: Mr. DavIs. please be

certain you don't dl~cu•• the 8ubatance ot your

testlaony wIth anyone durIng the recess.

V•• , Your Bonor

5 B 5 5 ION

All rIght, Mr.

After It was wrItten. we took

THB COURT:

You aay proceed. I thInk you were

APT B R ~ 0 0 N

Y... .1 r .

Let ae agaIn show you the docuaent that

A.

InquIrIng about 5-5.

MR. TALA5NIK:

DIRBCT BXAMINATION

BY MR. TALA5NIK:

Q.

Talasnlk.

I
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

III

20

21

22

23

24

25
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We had written

2 high top and he said they weren't high tops, so

3 that was scratched out, and he wanted to add the

4 last paragraph to th~ state.ent.

5

6

7

8

9

Q.

A.

Q.

A.

Q.

Was he per.itted to do that?

Yes.

Why7

It l
• his state.ent.

After the state.ent .a. coaplated, what

10 was done with Mr. Highlander?

11 A. After the state.ent was co.pleted, we

--L.J
12

13

took hi. to the processing roo. and we

photographed and fingerprinted hi. and then we

14 took hi. to the Richland County 3ail,

15 Q. Do you know about what ti.e at night it

16 was by that ti.e?

17

18

A.

Q.

We arrived at approxi.ately 9:00 p .•.

Did you see hi. at all before tha next

19 .orning?

20

21

A.

Q •

No.

At so.e point, were the local police

22 officers that were up here in Atlantic County

23 notified that M.r. Highlender had been erreated?

o

•

24

25

A.

Q.

Y •• , air.

And when was the firat ti.e you had any

KATHY Eo DURAND - OrrICIAL COURT REPoRtaR
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contact wlth thea after that not lee wa. aade?

Marehall Service, but y ••• be .a. turned over to

the local ottlcer•.

another 1nve.tigator the next aorn1ng and

brlefly told thea w~at had tran.plr.d.

no turther qu•• tlon. ot the .1tn•••.

THB COURT: You aay cro•• exaalne.

CROSS BXAMINATION

BY MR. DAVIS:

Q. Agent Davl •• you Indlcated you Inltlally

••~ Mr. Hlghland.r on May 12th ot 1911?

Thank you, I haveMR. TALASNIK:

Dld you .ee Mr. Hlghlander at all

Thls would now be Frlday. the 13th of

I aet wlth Investlgator Al Jullano and

Yes, air.

Okay.

That wa. arrang.d through the U.S.A.

A.

A.

that day?

May.

Q.

Q. And In what capaclty dld you .ee hla?

A. We went by the Rlchland County Jal1 to

plck hl. up and transport hla to the Federal

Courthou.e for hl. extradltlon h.arlng.·

Q. At eoae polnt durlng the day did you then

.urrender cu.tody ot Mr. Hlghland.r to the local

ottlc.re who had coae down7

1
•

2

3

4

5

6

7

8

9

10

1 1

1 2

1 3

1 4

15

16

1 7

18

19

20

2 1

22

23

24

25
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[J 1

2

3

A.

Q.

A.

That's correct, y •• , 8ir.

And he .a. located where?

A~ 1505 Bollywood Stree~ in Colu.bia.

4 Sou~h Carolina.

5 Q. And where was he located on tho ••

6 pre.i.e.?

7 A. He ••• located 1n the backyard, he .a.

8 lying on hi. back cort of looking up a~ the .ky .

9 Q. Okay. • ow, when you and your tellow

10 agent. approached hi •• did he re.i.t in any

11 fa.hion?

No,. he did not.r ,

L.J

12

13

A.

Q . Okay. Did you have a proble. ~=tually

14 placing hie under phy.ical arre •.~ at that ti.e?

III A. No. air.

16 Q. Okay. Now, when you were at the .cene,

17 did you notice whether or not the defendant had

18 been drinking?

19 A. I recall •• eing a b.er can or a be.r

20 bo~~le in the i ••ediate vicinIty of Mr.

21 Highlander.

22 Q. And when we're epeaking in ter.e of

23 i ••ediate vicinity. I aeeu.e you're epe.king of

u 24 ~h. backyard?

A. v•• , 8ir.
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Q. Now. dId you look Into the -- dId you

look into the, rest of the house to discern

whether or not he had been drInkIng?

1

2

3

4

S

A.

Q.

I dId not go 1nto the houae.

Okay. And at the .cene of the arrest.

6 dId you queatlon the detendant In any taahlon?

7 A. No, air.

Wa•••ntiaD ot • we.pon •• to

• weapon, n ••ely.

B

9

10

Q.

about

A.

Okay. Ilaa it a tact that you aaked hI.

a gun there?

It he

11 had one.

12 .Q • 0 ka y .

13 A. That waa tor our protactlon.

14 Q. Okay. And aa a reault ot .antlonlng

IS that. dId you .ake a aearch wIth regard to a

16 weapon?

A. No. aIr.

to wher.?

A. To our ottlca locatad in Colu.bia in tha

taderal buIlding.

Ba waa trl.k-aearchad on hI. paraon.

W•• the ar••••arched?

No. It waa not.

On hI. par.on dId you t1nd any waapona?

1 ?

1 B

19

20

21

22

23

24

2S

A.

Q.

A.

Q •

Q. Okay. Now. tro. thara you took hI. down
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Q. And

purpose?

o 1

2

3 A. To

you took hI. Into the offIce for what

IntervIew hI. and fIngerprInt and

4 photograph hI •.

5 Q. And when you eay IntervIew. what do you

6 ••an by interview?

7 A. To gIve hI. an opportunIty to tell ue

8 what transpIred In the crl.e wIth whIch he Is

II charged.

excuse ae. to your ottice. did you have any

personal facts s.urroundlnll thIs IncIdent?

A. I had been In receIpt of a co ••unlcatlon

fro. our AtlantIc CIty resIdent. agency, whIch Is

out of our Newark Headquartere offIce, provIdIng

ue wIth a copy of the unlawful flIght to avoId

proeecutlon warrant and a brIef au••ary of what

had happened. the facta of the .attar.

CJ

10

1 1

12

13

14

1 II

16

17

18

Q • Now, when you took hi. to your station

.111 Q. Now, you further IndIcated you gave the

20 defendant hla MIranda warnIngs?

21 A.. Y•• , 8ir.

22 Q . Now, dId he h~va anyona In the roo. wIth

23 hI.?

fl 24

25

A.

Q.

Yes.

Who dId he have?
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A. Agent Carol and Agent Cle.en•.

Q. Ca~ol and Cle.en. were wlth you.

have anyone there on his behalf?

state.ent, or the Miranda warning., you

eo ••• need to take a state.ent fro. hi.?

As it transpired, atter the fora wa.

Wlth hl.?

Yes.

No, sir.

Dld ha

And as a result of hl. slgnlngOkay.

A.

A.

Q •

A.

Q.

that

then

1

2

3

4

&

6

7

8

9

10

11 presented to hi. and we both read it, and he

slgned lt, I'd a.ked hl. lf he would b. wllllng

to talk about the -- the Glorla 51.o~.111

kllllng, and he replled that I'll talk to you.

After he .1gned lt, he co••enced to tell ua what

had happened after I lnltlally a.ked hla tha

questlon.

Q. Now Agent Davl., how dld you conduct thl.

lntervl.w?

A. My flr.t queatlon. aft.r h ••ald. I'll

12

13

14

15

16

17

18

19

20

21 talk to you, and h••x.cuted the the fora,

22 wa., dld you klll Glurla 51.on.lll, and he

23 replled that. I don't want to an.wer that rlght

24 now. He contlnu.d talklng and r.laylng the

2& background of hl. own p.r.onal prubl •••.

KATHY E. DURAND - OFFICIAL COURT REPOATER
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n
1- j 1

2

Q.

A.

DAVIS - CROSS (DAVISI

Olt.y.

And the re1.tlonshlp wIth MIss Sl.onelll.

3 and gave us a narrative, a flowing narrative .s

4 to wh.t actually hap~ened.

5 Q • Now, you indicated, Agent, that: after you

6 .slted the fIrst questIon, you dIdn't .slt any

7 aore questions?

8 A. No. Ae we .ent: through the narrative

9 that he provIded. I would .slt questIon.

10 perIodIcally.

1 1 Q . Oltay. And do you recall .peclflc.lly

12 what questions you •• ked?

13 A. Not speclflc.l1y. They would ral.t. to

14 p.rh.ps so.ethlng In thl •• rea that I'. not

15 fa.l1l.r wIth. or perhapa aa h. would d.acrlb.

16 hI. clothIng. tennIs .ho•• , I •• y h.v••• It.d

17 what br.nd. The vehlcl. th.t h. l ••••d. I •• It.d

18 hI. wh.t aod.l or •• It. It w••. There were other

19 aituation., such •• when he .aid he •• nt to the

20 Gr •• nhou•• B.r .t 5:30, I •• It.d hI. the d.t.,

21 and h. dIdn't rec.ll th.t. Sltu.tlon. lllt. th.t

22 I would h.v. Int.rrupt.d .nd •• It.d qu •• tlon.,

23 y ••••1r.

D 24 Q. Now. you've Indlc.t.d h•• t.rt.d off

26 t.lling you hI. r.l.tlon.hlp wIth MI ••

KATHY I. DURAND - OrrICIAL COURT RIPORTIR
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•

1

2

Slaonelll?

A. Yes, sir. after he provlded that

3 background Oft hi. crt.lnal proble••.

4 Q. Okay. And 1. It a true atatea.nt to .ay

5 that he thought he had treated Glorla Slaonelll

6 very well?

? A. Be reaarked durlng the Intervlew that he

8 felt that he had treated her and her parent.

9 well.

10 Q. And he had done soae pelntlng for the

11 pare,nts at thelr condoalnlua?

Q. That he had purcha.ed several

glft. on behalf of Mls. Slaonelli?

12

13

14

15

16

A.

A.

Q •

That's correct.

e wpenelve

Yea, air.

And he further indlcated that he end

•

I? Glorla Slaonelll partlclpated together In the

18 u.e of coke and elcohol?

19 A. He sald that they used cocalne, y •• , .1r,

20 and alcohol.

21 Q. How, you further Indlcat.d that ae be was

22 glvlng you the.e Init~al fact., that he appeared

23 to bul1d up to a cr •• cendo, 1. that rlgbt?

24 A. At one polnt, yes, slr.

26 Q. And what do you .ean by thet atateaent?

KATHY I. DURAHD - O"ICIAL COURT RIPOR'la
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A. It was he was wanting to tell us that
.

he was in control of how he was telling us. His

de ••anor progressed fro. one of nor•• l

• conversation to • • oa~what aore rapid relaying

5 of what transpired. and that's what just got to

6 the point where he finally stood up.

7 Q. Now, thJe crescendo. when he reached that

8 point. that is the point where he indicated to

9 you that. in fact. he had killed Gloria

10 Sisonelli. is that a fact?

1 1

12

A.

Q.

Yes. sir.

And it'sat that point that he loat

13 or he becase. as you indicated, shaken. teary

14 eyed and uncosposed?

15 A • Por a briat period ot tisa, ya••• ir.

16 Q. Okay. And you turthar indicatad that it

17 was at that point that you had to cals his down

18 and sit his down in order to allow his to

111 continue?

20 A. Wall, his reaction whan ha sada that

21 .tat ••• nt wa. to .tand up, and it .a.n't

22 sosathing that ha atood thara tor a long tisa.

23 Hs sat right back down. and raaliaing that sy

o 24 taeling was that ha was telling ua in hia own

25 tise and the way he wantad to tell us. whan ha

KATHY I. DURAND - OPFICIAL COURT RIPORTIR
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1 •• de the state.ent and he bee ••• teary eyed .
•

2 r,e.lizing It ·wa•• difficult thing to do in

3 •• king the atate.ent, he paused. and the pau••

4 •••• I felt. to coapo~e hia.elf.

5 Q. Ok.y. No••• t .ny tiae up to thi. point

6 did he ever deny to you wh.t he h.d done to

7 Glori. Siaonelli?

8

9

10

A. Up

to tell u.

with her.

to that p~int. hi. whole narrative wa.

the background in hi. relationehip

At that point i. when he .aid that he

11 killed her.

12 Q. Okay. Did he ever deny tn.t be b.d

13 killed Glori.?

14 A • No.

15 Q. Ok.y. Now. you furtber indic.ted tb.t

16 .oaewhere .long the line he indic.ted to you

17 th.t he w•• riding .round looking for Glori.7

18 A. Y•• , 8ir.

19 Q. Did he tell you wby he w.e looking for

20 her? And let a. b.ck up. Prior to the dete of

21 the hoaicide. did he indicete to you tbet be bad

22 been riding around looking for Gloria?

23 A. At one point he •• id that he bad driven

( 24

25

by her hou•• on nu •• roua occ •• lona.

Q. Ok.y.

KAT NY I. DURAND - OFFICIAL COURT RIPOR~I.
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her house on nuaerous occ•• lon.?

Q. Did you aak hi. why?

Q. And did he tell you why he had driven by

f1v. thou.and dollar. and he wa. driving by har

hou •• on nu•• rou. occ •• lona.

he

Prior to

her?

the gun.

for her to kill

he had obtained

look

.as.

He had ju.t .a1d he wa••pend1ngMo.

Aa the narrative was going and a. he wa.

He didn't specifically tell .e why.

Officer. forget the day of the incident.

Looking for ber.

That bee ••• -- .a you •• 1d, that .a. the

Porget the day of the incident.

A.

A.

A.

A.

A. Okay.

Q .

Q •

Q.

the date of the incident, that when he 1nd1ceted

to you that he wa. riding by Gloria S1.onell1'e

ho.e, forget your conclu.1on, did he tell you

why he drove by her ho~.e?

relating it, it wa. clear to a. that he •••

looking for her to k~ll har.

had obtained the vehicle and it wa••y feeling

that'. why wa. he wae looking for her.

riding by to

A. Aa 1 t

conclusion you reached. but when he .a. giving

you that state.ent. did he tell you he waa

1
•

2

3

4

5

6

1

8

9

10

1 1

12

13

14

15

16

11

18

19

20

21

22

23

24

25

o
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by her houae?

not he waa Braed drIving by her houae?

the Greenhouae, he told you that wa. by

coincidence, didn't be?

aaw her, on the date of the ho.lcida, that wa.

by coincidanca?

wall, .yI think --

He wa., a. I recall, driving around

I don't ba1ieva that can be an.wared with

No, he did not.

In fact, on the date that ne .a. her at

No.

At that ti.e, did you aak hi. whether or

So the que.tion waa, on the date that ha

No, I didn't.

Did he tell you that he was araed driving

A.

• y •• or no anawer.

Q •

looking for her, and by colc14ence, he ran up on

the car at the Greenhou.e.

A.

feeling waa he wa. looking for har, .ayba not

looking for har at tha Graanhouaa Raataurant.

Coincidantally, ha ob.arvad tha car at tha

A.

Q .

A.

Q.

Q. On nu•• rous occasIon.?

A. That's right.

Q. Did you aak hi. why he was driving by her

house?

A.

Q.

1
,

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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ro
L...J

•
1 Greenhouae.

2 Q. Well, Officer. in your repor~ you

3 indica~ed ~ha~ i~ wa. by coincidence ~ha~ he .aw

4 Gloria 51.onelli's car .~ the Greenhou•• around

~ 6:30 or 5:00 o'clock that afternoon?

6

7

8

A.

Q.

~hing.

Wi~h ~hat background in .ind, y •• , .ir.

Background that youlve given U8 18 one

The only ~hiDg I'a a.king you i. wha~ he

9 told you.

10 A. In ay repor~, I pu~ by. coincidence, he

11 observed the vehicle at the Greenhou.e.

12 Q . Did he tell you by coincid~nce or i. i~

13 your conclu8ion that he'. that i~·. by

14 coincidence7

1 & A. I recall that he told •• ~hat.

16 Q. Okay. So what you have in your r.por~

17 are not your conclusion., Is that what you're

18 telling u.?

19

20

2 1

22

A •

Q .

A.

Q .

That'. correct.

8u~ wha~ he ~old you?

That'e what he told aa.

Row, digraaaing a lt~~le bit to the ntgh~

23 he had the argu.ent wt~h Mi.e Staonallt, dtd he

[J 24 tell you why tha~ happaned, what eurrounded ~ha~

2& arguiient?
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Q. Bo, what she did to hi •.

hi. tro. getting In the bad, didn't sha?

••• eked her?

to keep hi. away fro. her.

He a.de one

D~d he Indlcata to you at thatOkay.

Ye., air.

And a. a result ot har kicking hi., he

He told ae that she attaapted to kick hla

And he did what?

Be slapped her on the tace.

In tact, he says she kicked hi. to keap

Be told ae what he did to her.

That's right.

She didn't say to get to her, but to keep

drinking and using cocaine.

A.

A.

Q .

hi. tro. getting In the bed7

A. "ell, thay were In the bed.

DAVIS - CROSS (DAVIS)

A. Be related that Miss SI.onelll had been

tl.e whether or not there Is any Injurlas to

Glo~la SI.onalll?

A.

Q •

A.

Q •

A.

Q.

Q .

state.ent during that particular tl.e that she

was always asking for .oney. He did not

specltlcally tell .e why they were arguing.

Q. Well, did she say what he did to her that

night, physlcally7

1
~

2

3

4

5

6

7

8

9

10

I 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1

2

A.

taee.

She had received • purple aark on her

r don't recall if she received any

3 .edlcal attention or not.

Q . Did he indicate to you whether or no~ he

5 receive any injuries as • result of this

6 altercation?

7

8

A.

Q.

No. air.

How, he waa also indicatIng to you at

9 that tiae that Glori. Siaonelli k.pt pre •• ing

10 him for money, didn't he?

12 always asking tor ~oney.

: I
~

1 1

1 3

A.

Q.

He .ade that state.ent. that ahe wa.

How, he alao co_plained about her

14 upgrading her ch.rge., the origin.l ch.rg••

1S against hia?

16 A• Oh, yea, he coapl.ined th.t they .t.rt.d

17 out aa •• iapl •••••ult .nd progr •••• d to

18 .ggr.v.ted .a •• ult up to terrori.tic thr •• t •.

19 Q. And he further indic.t.d to you th.t .t

20 th.t tia. th.t he tri~d .verything h. could to

21 t.lk to h.r, didn't h.7

22 A • H••p.ciflc.lly ~old a. th.t h. b.d

23 cont.ct.d aoa. frienda of hi., h. h.d cont.ct.d

r l
~

24 .n attorn.y, h. had writt.n h.r • l.t~.r to try

2S to r.~olva tha conflict, .nd to no .v.il.

KATHY E. DURA.D - OWWICIAL COURT RapORTaR
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1 Q. She refused to an.wer any of the ••

2

3

4

5

6

7

8

9

• atteapts7

A. To ay knowledge, yes.

Q. Okay. And he IndIcated to you why he

.anted to contact her, d1dn't he?

A. Yes, he dId.

Q. Why dId he want to contact har, what wa.

he attemptIng to d07

A. He wanted to reconcIle theIr dIfference.

10 because he saId that he loved her.

11 Q • And be wanted to go back and co ••• nce

12 lIvIng wIth her agaIn, as they had?

13 A. Resuae the relatIonshIp.

14 Q. Is that true?

1:51 A. Ye., aJr.

16 Q. Okay. How, you IndIcated to the

17 pro.acutor that Mr. Hlghland.r told you he

18 purchased a gun a week before thIs IncIdent?

•

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A •

Q.

A.

V •• , aJr.

Do you have thet In your report?

V •• , I&ir.

You want to .how It to ae?

I have tw~ .entences In ay report.

Okay, what do they say?

It says

KATHY &. DURAHD - OFFICIAL COURT R.PORT.~
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n 1 Q.

DAVIS - CROSS I DAVIS)

You reading fro. your reports or your

2 notes?

3

4

A. Thl. 1. the 302.

THIl COURT: Why don't you .ho. hI.

5 11-2. Mr. Davl •.

6 MR. DAVIS: 1.0-2 hI. note. or

7 the report.

8 THIl COURT: 110. 0-1 1. the note •.

9 0-2 Is the report.

10 BY MR. DAVIS:

Q. Okay. Is there anythIng contalnad In D

.hat 1. 0-2. let .a a.k you that7

A. It'. a tora PD-302 whIch contaIn. tha

DIrectIng your attentIon to 0-2.

Ye.. .1 r .

results ot the IntervIew ot Mr.

h.

Hlghlandar.

Indlcata thatHow, do•• 1 trIght.AllQ •

Q •

A.

1 1

12

13

14

15

16

17

18 purch •••d. gun .lthln •••ak b.tora thl.

III lncldant?

20 A. In re.pondlng ~o your qua.tlon. I .ould

21 aald ya •.

22 Q. Ya.?

23 A. Ya.. Har~ It .ay. ha plannad to kIll

[J 24

25

SI.onaIll up

advle·ad that

to • we.k before he .aN

ha had alr.ady obtalnad

har. Ha

tha gun.

ICATHY I. DURAIID OFFICIAL COURT RIPORTIR
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1 Q. Okay. No ... the query la. doe. that

2 report Indicate that he purchased the gun a .. eek

3 before to kill Gloria SI.onelll?

4 A. No. sir.

5 Q. Now, dIrecting your attention again to

6 the night of the ho.lclde ...hen the defendant

7 drove to the vicinity of the ho.lclde ...h.t did

8 he Indicate ..a. on his .lnd .. lth regard to

9 Gloria SI.onelll being .. lthln the bar?

10 A. He .. a. thinking about MI •• SI.onelll

11 being In the bar .. lth another guy. He ....

12 thinking about -- as a .atter of fact. he .ade a

13 state.ent that she ..a. picking up a guy In the

14 bar. would take hi. take hi. In her In

15 hi. car ••eenlng Mr. Hlghl.nder'., to hie bed,

16 and go to bed with hi •.

Q. Okay. No .. , .. hen he got to the'polnt

where he was Indlc.tlng th.t he thought th.t

Gloria .... In th.t b.r picking up .nother •• n to

put In hi. car to t.ke ho.e In hi. bed, ..h.t ....

hi. e.otlon.J st.te at th.t tl.e?

There ..... touc~ of .nger th.t

17

18

19

20

21

22

23

24

25

A.

Q. Ok.y. And did he

.h.ken by the .lt~.tlon,

tre.~ed?

al.o .ppe.r to be

the w.y he .... being

KATHY ao DURAND - OFFICIAL COURT R.PORTaa
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.
2 exaggerated situation. he did appear to be

DAVIS - CROSS (DAVIS)

n 1 A. During the -- well. it: wasn't: an

3 soa.what angry, but not to any exaggeration.

4 Q. Now, isn't it also a fact that he further

5 indicated to you that he didn't reach for the

6 gun until he saw Gloria with the .an?

?

8

A.

Q.

That's correct.

Now. Agent Davia. you indicated that a

9 stat •• ent: wae made or that a written state.ent

10 was sade that Mr. Highlander read. aigned and

11 added something to the last paragraph?

,-.
L...J

1 2

13

A.

Q.

Yes. air.

Okay. Now. directing your attention to

14 that state.ent. did Mr. Highlander write that

16 atate.ent?

16

17

18

19

A.

Q.

A.

Q.

No. he did not.

Who w~ote the etate.ent?

Agent Cle•• ne wrote it.

And ien't it a fact that Agent Cle.ene

20 wrote that state.ent af~er he sat there and

21 listened to the convereation and then .ent to

22 another roo. and wrote i~ up and brought it

23 back?

o 24 A. That's corr&ct. and listened to the

25 interv~ew and took .y notee and his notes and

KATHY B. DURAND - O•• rCrAL COURT R&PORT&R
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1 wrote it up, yes. sir.

Highlander at that point?

A. After it was written, yes, sir.

A. Ho, sir.

Q. Was he angry?

A. No, air.

Q. How. you've indicated that while you

taking this oral state.ent fro. hi. that he

through emotional

to .• a a "matter of

2

3

4

5

6

7

8

9

10

1 1

12

Q.

Q.

Now. wa. -that state.ent shown to Mr.

Was he emotional at that ti.e?

were

went

crescendos, emotional highs,

fact, to being angry. is that

13 true?

14 A. At one point he ••• , •• I d •• cribed, 1n

15 the crescendo of ad.ittlng to the fact of

16 killing Gloria. an emotional part. So.e

17 displays of anger, ye., air.

18 Q. How, did you give hi. an opportunity to

19 co.pose hi.self before he r.ad that state.ent

20 and signed it?

21 A. The actual writing of the state.ent took

22 a little while. Dnd he was In no ••otlonal state

23 other than a nor.al stat. during thl. tl.e. or

24 at the tl •• the stat ••• nt was presented to hi ••

25 Q. Did you -- I'. sorry. Did y~u know hi.

KATHY I. DURAND - OrrICIAL COURT RS.ORTSR
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1 before thia day?

2

3

4

A.

Q.

A.

Q.

No. sir.

Pardon .e1

No, sir.

Did yo~ know what nor •• l, In teras of

6 Richard Highlander?

7 A. I'. not an expert In knowing what'.

8 nor.al in Mr. Highlander, no, air.

9 Q. Mow, he added ao.ething to that

10 atate.ent, didn't he?

11

12

13

A.

Q.

A.

He added the laat paragraph.

Did he write the laat paragraph?

I atated before. on oec •• lon, the l •• t

14 paragraph waa written at hi. will. I do not

15 recall who actually wrote the laat paragraph.

16 Q. Ol<ay. Mow, I want you to tal<e a 1001< at

17 it.

18

19 plea.e.

20 BY MR. DAVIS:

THB COURT: Show hi. the original,

21 Q . I want you to tal<e a 1001< at 5-8, and I

22 want you to tal<. a 1001< at tha laat paragraph,

rafraah your recollaction of who wrota tha laato
23

24

if you can, if y~u can, Officar. Mow, doaa that

25 parall .. aph?
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1 A. No. sIr.

2 Q. Oksy. Does It refresh your reccllectlon

3 who wrote the last sentence?

A. I donlt recall who wrote any of the l.at

5 psragraph.

6 Q. Okay. Were you there when thIs state.snt

7 was sIgned by RIchard?

8

9

10

1 1

A.

Q.

A.

Q.

Yes, air.

Old he sIgn It?

Yes. he dId.

Did anyone els. change anything prior to

12 hI. sIgnIng It?

13 A. No.

than hi. n ••• ?

Q. Tell us how he sIgned It, tell us wh.t

happened. physlcelly transpIred?

A. The atat •• ent wa. taken into hi., h. read

it, eorrection. were ••d., he agre.d that that

wa. an accurate account of wbat happened. and he

SIgned hIs na.e and deted It and he InItIaled

each page.

14

15

16

17

18

19

20

21

22

23

24

Q.

A •

Q •

Okay. noM. did you ••• hi. write aore

Not to .y recollectIon.

In fact. didn't he wrIte the last

25 .ent@~c. to that atat ••• nt?
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o 1

2

3

4

A.

Q.

A.

Q .

DAVIS - CROSS (DAVIS)

I don't recall.

What does the last sentence say?

"I still love Gloria Si.onelli."

What does the sentence a.y betore that?

•

5 Read the last two sentences. air.

6

7

8

9

10

11

A.

Q.

A.

Q •

A.

Q.

·When Gloria died, I diad."

All right.

AI still love Gloria S1.onelli.-

Isn't there a word betore Gloria?

Where?

Read it now.

12 A. IIWhen Gloria died, I died. I love

13 Gloria Si.onelli.·

14 Q. Oltay. Now, tro. that entire atat ••• nt.

15 5-5. he wrote tha laat two or thrae aantancaa.

16 didn't he?

17 A. I don't recall who wrote tha laet

18 paragraph, .ir.

III Q • And a. you loolt at that la.t paragraph,

20 or tho •• l •• t three •• ntanc ••• 1. not the

21 handwriting ditterant tro. the .tate.ant it.alt

22 which you'va indicatad ~gant Cla.an. wrota?

[J

23

24

25

A.

Q.

It appears to b. ditterant.

Oltay.

MR. DAVIS: That'. all I hava.

KATHY a. DURAND - OFFICIAL COURT Ra'ORTa.
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DAVIS - REDIRECT (TALASNIK)

BY MR. TALASNIK:

conta4ned 1n that au••• ry of the cr1.o?

Q. You can proceed.

Infor.atlon you had before you talked to Mr.

HIghlander about the kIllIng?

Thank you.

Mr. Talaanlk.

I'a goIng to object to

We received a co ••unlcat1on 1n our

THE COURT:

Do you r ••• =ber what detail, if any, •••

Sure.

Can you now recall tor U8 what

A.

Q.

MR. 't'ALASNIK:

REDIRECT EXAMINATION

BY MR. TALASNIIC:

Q. Agent DavIs, you have been aaked about

Q •

MR. DAVIS:

this, Your Honor.

THE COURT: I'. goIng to per.lt It.

offIce fro. our AtlantIc CIty realdant agency

aetting forth the fact that there waa a warrant

outatandlng and a deacrlptlon of Mr. HIghlander

and the au•• ary of the c·:l.e that he waa beIng

aought for.

whether you had any infor.atian abou·t the

kIllIng of GlorIa Sl.onelll before you

intervIewed Mr. HIghlander?

A. Yea, aIr.

, 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICATHY. I. DURAND - OFFICIAL COURT RIPORTIR
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THE COURT: Objection will be

The jury will diaregard.

DAVIS REDIRECT (TALASNIK)

A. That Gloria Si.onelli had

at a restaurant by a .38 caliber

believe.

sustained.

style aurder.

been aurdered

handgun. I

I objact to

an execution

JUdge,MR. DAVIS:

Ia that about it?

That there was aentlon of

that.

Q •

A.

1

2

3

4

5

6

7

8

9

10

n

11 BY MR. TALASNIK:

infor.atien reference

Highlander had at the

Gloria7

~ J
12

13

14

15

16

17

Q •

A.

Q •

Now, was there included In that

to the legal proble.a Mr.

ti.e that he began to date

I don't recall that.

Waa there included in there reterence. to

o

18 the poaaibility that Mr. Highlandar had apant a

19 lot ot .onay on Gloria?

20 MR. DAVIS: I'. going to objact to

21 leading quaatiort •• 3udga.

22 THE COURT: Suatained.

23 BY MR. TALASNIK:

Q. What intor.:tion did you get fro. Mr.

Highl~nder over and abova the infor.ation you

KATHY I. DUItAND OFFICIAL COUItT ItI'OItTIIt
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1 had gotten in this directive?

2 A. Essentially everything received troa Mr.

3 Highlander as to the actual account a. to what

4 had happened.

5

6

7

Q. Now. you have

Davis with respect to

condition at the tiee

also been asked by Mr.

the Mr. Highlander's

of hi. arrest. and I

8 believe you indicated that there wa. either one

9 c.n or one bottle of beer in the vicinity of hi.

10 arrest?

I I

12

A.

Q •

That's what I recall, ye., sir.

Do you recall his conditio~ at the tiae

13 of arrest in teras of intoxication?

14 A. He did not appear to be intoxicated or

15 under the influence of any foreign .ub.tance•.

16 Q. You have been a.ked by Mr, Davi. with

17 re.pect to your reference in the report to

18 .eeing Mi •• Siaonelli'. car at the Greenhou.e i.

by coincidence ••nd th.t that wa. your word?

A. I believe coincidence wa. Mr.

Highland.r'. wording.

whether he wa. at

19

20

21

22

23

Q • Okay, Wa. there any indication a. to

the Gr •• nhou•••ore than once

'24 on the evening of Gloria'. death.

25 Q. He advi.ed that he •• w the car by

KATHY a. DURAND - O"ICIAL COURT RapORTE.
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coincidence. lett and then returned. ao that

would t)e two' occasions.

Q. And on which occaalon wa. Gloria sbot,

n 1

2

3

DAVIS REDIRECT (TALASNI~)

4 according to RIck HIghlander?

~

6

A.

Q •

On the second occ •• lon. when he returned.

You were •• ked a series of questiona

1 about references to the gun. do you recall that?

the report

I belleva

Mr. Davi., do youMR. TALASNI~:

No, air.

Yes, 8ir.

And do you have before you

Mr. Davl. had you read froa?

aarked 0-2.1 t 18

A.

A.

Q.

that

8

9

10

11

12

13

14 hava D-2?

1~

16 0-2.

MR. DAVIS:

I don't hava 0-2.

I hava ay copy of

17 THE COURT: I think your. wa. tha

18 one that wa••ark.d, Mr. Davia.

caD

Thi. one •••nlt

Wall. do you know

MR. DAVIS:

aarkad, Judga.

TilE COURT:

whara tha aarking wa.?

MR. DAVIS: I don't know.

MR. ALASIIIK: Your Ho'nor, I

111

20

21

22

23

24o
2& have @nother one .ark.d, it Mr.

KATHY E. DURAND - OPPICIAL COURT REPORTER
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Davia what I have now aarked as 0-2 to ask hi.

if that cOllports with his recollection of the

document that was earlier .arked.

Agent. Iia going to ehow you a docuaent

DAVIS - REDIRECT (TALASNIKI

THE COURT: May be aarked as 0-2.

(0-2. Report. re-liarked for

identification) .

Yes.

II. show1ng Mr.MR. TALASNIK:

MR. DAVIS:

BY MR. TALASNIK:

Q.

1

2

3

4

5

6

7

8

9

10

11 that has been lIarked as 0-2. I want you to look

1 2 at just the first six pages here. Tall ae if·

13 you recognize what 0-2 i.?

14 A. 0-2 is the what we ca11ed an FO-302.

15 it's a report of the resulta of the interview of

16 Mr. Highlander on 5-12-88.

17 Q. I'd like you to turn to page three of

18 that report and tell ae whathar thare ere. in

19 fact. referencea to infora~tion Rick geve you

20

21

22

23

24

about a gun?

A. Ye., air.

Q. I'd like you to btgin reading on the

first paragraph with tha worde "Highlander

att •• pted" and flniah through the rererenc •• to

•

25 the gun.

KATHY E. DURAND - OFFICIAL COURT REPORTER
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DAVIS
123

REDIRECT (TALASNIK)

"Highlander attempted to have Simonelli

2 reaove the charges by having varioue people.

3 (Nick Liberatti and Bobby Brooka) talk to her

4 and by ~riting her a le~ter telling her how much

5 he loved her and that he wanted to be frienda.

6 He retained an attorney, Bud Bennington, who

7 also called Simonelli's parents, but they

8 refused to talk to hir, indicating that he

9 should talk to the prosecuting attorney.

10 Highlander said he tried every angle and hoped

11 things would settle down and go back the way it

1 2

13

was. Highlander then related that. quote. I

meant to do what I fucking did, end quote. He

14 had cleaned the gun, a .358 ••gnu., and loaded

15 it with hollow point ammunition." Be aaid it

16 was a .358 and not a .38 caliber piatol.

17 Q. NON, further down toward. the bottoa of

18 that page. ia there another ratarence to tha gun

19 rendered to you by Mr. Highlandar?

20

2 1

A.

Q •

II. sorry, on the •••• page?

Well. towarda the beginning, at the

22 bottom ot that pa~. and ~n to page tour?

Would you begin raading at the point inu
23

24

A.

Q.

Okay. Yaa.

25 that paragraph where it aaya "He waa not

KATHY B. DURAND OPPICIAL COURT RIPORTIR
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DAVIS - RECROSS (DAVIS)

1 loaded"?

2 A. "He said he was not loaded at this time.

3 He stated that he went to the Greenhouse Bar to

• kill her. and turther related. quote. I knew I

Hlghlander planned

5

6

w~s going to kill

premeditated, end

that mother tucker.

quote.

It was

to

7 kl11 Sl.onelll up to a week betore he saw her at

8 the Greenhouse Bar. He advlsed that he had

9 already obtalned the gun."

10 Q. Thank you.

1 1 MH. TALASNIK: I have no turther

12 quest'ions of the Witness, Your Honor.

13

1.

15

THE COUHT:

RECROSS EXAMINATION

BY MR. DAVIS:

Mr. Davla.

16 Q. Agent Davls. when you have related ln

17 thls report that he cleanad the .358 .agnu. and

Q. And you don't know It he cleaned and

loaded lt wlth hollow polnts. et cetera. dld he

ever tell you when he dld thls?

A. No.

Q. Do you know,

dlscusslon wlth Mr.

had • we.pon?

18

19

20

21

22

23

2.

25

A. No, .1r.

In tact, tro. your

Hlgh~ander. how long he had

KATHY I. DURAND - O"ICIAL COURT REPORTER



loaded it a month before or two aonths before,

do you?

A. No.

n 1

2

3

4

5

Q.

DAVIS
125

RECROSS (DAVIS I

Okay.

MR. DAVIS: That would be all I

6 have of thls wltness.

the bench?

THE COURT: Mr. Talasn1k?

MR. TALASNIK: No further

Thank you very .uch.

7

8

9

10

1 1

1 2

13

questions, thank you.

THE COURT:

Agent.

MR. DAVIS:

You .ay step down.

Judge. say we approach

14 (Where~pon the followlng 1.

1l! heard at .1de bar).

16 MR. PRESTON: I's .rgulng.t th1.

11 phase of the gUllt pha.eof the trlal. becau.e

18 It's Intertwlned so clo.ely wlth the gU1lt

19 pha.e. Before we cossenced the tr1al. I wa.

20 careful to sake a aot10n that the e.ecut10n

21 style reference not be brought up. and that Mr.

22 Talasnlk talk wlth hl. wltn••• and that 1t not

becose a part of thln trlal.

o
23

24 that.

The Court ordered

I don't know what Mr. Tala.nlk d1d. I do

2l! know that what tranaplrad hare waa that Mr.

KATHY E. DU~A.D - OPPICIAL COURT RIPORTIR



tl~e where Mr. Talasnik ' 3 last question lett a

considerable gap of tiee and was pointedly

headed in that direction. Yet Mr. T.l.snik

allowed the opportunity for

out with exactly the type

the exact prejudici.l

had .ade the specifIc .otlen

1

2

3

4

5

6

7

8

9

10

Talasnik asked the question.

object1on, which start~d down

started down that path, there

allowed the time and

this witness to come

of not the type.

information which I

126

over Mr. Davis'

that path. As

was a period ot

it

11 in limine at the beginning of this trial to bar

1 2 because of its highly prejudicial etfect. I

13 don't think there is any w.y th.t Your Hocor c.n

14 give. curative instruction to th.t. I think

15 that.t this time. I discussed this with Mr.

16 Davie ••nd he desires to aove for ai.tri.l

17 bec.u.e of the violation of the Judg.'. ord.r.

18 your order bere, and that with re.pect to the

19 gUilt phase. and al.o •• k the coap.r.bl. aotion

20 with re.p.ct to the p.n.lty ph•••• if ai.tri.l

21 i. not gr.nted .t this tia•• to aov. to bar the

22 pen.lty pha •• in ita antir.ty. I beli.v. tha

23 type of .vid.nc. which wa. alicit.d ov.r •

24 apecific pr.v.ntativ••ction by the d.f.na. in

25 Your Honor'. ord.r i. the kind of pr.judicial

KATHY I. DURAND - OrrICIAL COURT RIPORTIR
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•

1 information that the cases speak of. It would

2 repeatedly. as being the type of stuff that the

3 jury should not even hear. the type of thing.

4 thQt warrant new trials, and at this tl ••• I

5 advised the Court that if there is a penalty

6 phase. I believe that .otion is proper. and

7 since it was intertwined with the gUilt phase

8 issue. I argued on beh~lf of Mr. Davi ••

9 MR. TALASNIK: Your Honor. fir.t

10 of all. let .e indicate that there wa ••

11 notwithstanding the charge by Mr. Preston. that

I-I
L __

1 2

13

there was anything conscious or deliberate about

the cadence of ay questioning or any paueea

It intending to elicit any iaproper respon.e. that

15 that is ab.olutely untrue and it i. denied. Let

16 ae also indicate that I avoided the entire area

17 on the direct exa.ination of the officer.

18 recalling Mr. Preston'. proble. with it and .y

19 acqUiescence at the beginning of the trial that

20 that not be included in the dir.ct te.ti.ony of

21 the offic.r. The proble. c •• e in becau.e Mr.

22 Davi. atte.pted to de.on~trate. through hi.

23 cro.s exa.ination of th. witn •••• that the

[J 2t witne •• wa. priVy to a .ufficient level of

25 detail through warrant infor.ation he got fro.

KATHY K. DURAND - OFFICIAL COURT RK.ORTaR
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1 the local F.B.I. office as to render the

2 statement by Mr. Hjghlander untrue. or to give

3 rise to the inference that the detail was

4 already known to the officere and that thet

5 beare upon the credibility of the adaieeione

6 that were aade by Mr. Highlander. My queetion

7 to the officer wae siaply to clarify for the

8 jury what inforaation he did have, eo that that

9 could be contra.ted with what Inforaatlon w••

10 supplied by Mr. Highlander. I have no

11 recollection of Mr. Davis aaking an objection

12 and requesting a sidebar between the question

13 that was asked and the ultiaate answer that

14 would have alerted the parties to the particular

15 problea that is now being raised when the answer

16 was given. Your Honor proaptly instructed the

17 jury to disregard it, and certainly would be

18 free to reaind thea, if the Court felt it wae

19 appropriate and if there was a defense request

20 to do so at any other tiae during the course of

21 the trial, that they could dieregard the

22 coaaent. I eugge.t to the Court that in the

23 context of all of the teetiaony that they have

24 heard regarding the ehooting of the victia by

25 the defendant and tha varioue adaiaeione that

KATHY I. DURARe - OrrICIAL COURT RIPORTIR
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129

they have heard about, that the passing

referenc-e on redirect exa.lnation to that word··

3 is no where near sufficient prejudice or undue

4 prejudice as would w.rr.~t the rather dr •• tic

5 remedy of aistrying either phase of the trial at

6 this point.

7 MR. PRESTON: Judge, one thing

8 that I would like to bring out, and that is the

9 prosecutor, in eliciting the reconstruction of

10 the witness's credibility, that he wa. entitled

11 to show detail. certainly could do that,

12

13

possibly, but when you ask what el.~, what el •• ,

what elae, to the -nth degree, it .OOD beeo•••

14 apparent that the witne •• took that to aean that

15 whatever inatruetions he wa. given before he

16 could now ignore, I think that the

17 THE COURT: The aotion tor ai.trial

will, if r.quested by the defen.e, now or later

or in the penalty pha.e or any coabination or

none, aake a 1Iaiting in~truction to the jury.

It i. not ay incli~ation to do .0. The record

.hall reflect that I deliberately cho.e to d.al

with tSe i •• ue in a. incon.equantial a way a.

[J

18

19

20

21

22

23

24

25

i. denied. The aotion to bar a panalty

proceeding 1. denied a. at le •• t pr ••• turBo I
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1 possible in ay own re •• rk to the jury so as to

2 convey.s little significance of the reaark as I

3 could. and that was calculated on ay part.

4 For the re~ord. nuaber one, I had

5 forgotten. at the tla., the remark wa•••de and

6 at the ti.e I sustained the obj.ction to it,

7 that there had .been a pretrial application with

8 respect to it, .lthough I now rec.ll th.t there

9 was. Secondly, in view of the pr.tri.l

10 application, I find it inexcus.ble th.t the

11 witness was led. peraltted or encouraged.

iaplicitly or otherwi.e,

have no reason to believe

.0 deliberately, but

12

13

14

15 inexcu.able. Third,

to •• ke th~ r ••• rk. I

that Mr. T.I •• nik did

it I., neverthel ••• ,

I •••• ti.fied th.t in the

16 context of everything th.t h •• be.n pr •• ented to

17 this jury, the r ••• rk i. utterly h.r.l.... I

18 would rath.r it not h.ve been •• de bec.u.e it

19

20

21

22

23

didn't aid anything, but

alre.dy he.rd fro. other

own, I' ••ati.fi.d that

prejudice i ••ph••• r.l,

context, with it ca.ing

in view of what they've

witn ••••~ .nd fro. bi.

the c.p.city for

8Ad th.t in this

up now, I would •• k. the

24 •• ae ruling th.t I aade before the trial

25 That'. the r ••• on for the d.~ial of
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MR. PRESTOK:

later in this proceeding or in the penalty

proceeding to aay ao.athing about it. I will.

but I won't without aucb a requ•• t.

with Mr. Davia, 3udge7 Aa I have .aid. wa think.

in this .ituation. r •• inding th•• of what th.y

.hould forget i ••o.ething w. don't want to do.

Obv1oualy, we're caught between a rock and a

If the de ten•• requeate •• now, orthe aotion.1

2

3

4

5

6

7

8

9

o

10 b.rd place.

1 1 THE COURT: I under.tand your

po.~tion. Therefore, you have.no r~qu•• t at

this point?

3udg•.

the n.xt wi tn ••• waa not her. for

12

13

14

15

16

17 ••• Th. --

MR. PRESTOK:

MR. TALASKllt:

Won. at the aa••nt,

Your Honor .••cu••

18 the Court'. original ruling with r.gard to that

19 pbra •• , if I could b••xcu.ed for t.n •• cond. to

20 r ••1nd h1 •.

(Wh.reupon the following 1.

b •• rd in op.n court).

THI COURr: Mr. Tala.n1k. you .ayo

21

22

23

24

THE COURT: r1ne

25 call your next witn •••.

• KATHY I. DURARD - OrrICIAL COURT RIPORTIR
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CLEMENS - DIRECT (TALASNIXI

MR. TALASNIX: Thank you.

132

State

2 calls Age~t Michael Cleaens.

3 MICHAEL CLEMEIIS,

4 HAVING B~EN DULY SWORN, wAS EXAMINED AND

5 TESTIPIED AS POLLOWS:

6 DIRECT EXAMINATION

7 BY MR. TALASNIX:

8 Q. OffIcer Cleaen., would you tell u. where

g you're currently ••played?

10 A. I'a SpecIal Agent wIth the F.B.I.

11 .tatloned In Coluabla, South CarolIna.

12 Q • How long have you been with tha F.B.I.J

13 A. Three yeara.

14 Q. And how auch of that tlae ha. been .pent

15 In Coluabla, South CarolIna?

16 A. I wa. a •• lgned to Coluabla In July of

17 1988,.0 thl. July wIll be three year •.

18 Q. You would have been workIng In Coluabla,

19 therefore, In the aonth of May 1988?

you be co•• a.are of the eA1etence of an arr •• t

warrant tor an Ind'vldual known a. RIchard

HIghlander?

•

20

21

22

23

24

25

A.

Q.

A •

That'. correct.

DurIng the early part ot Mey 1988, dId

Yee, I dId.
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And what was the warrant for?

It was for unlawful flight to avoid

o 1

2

Q.

A.

CLEMENS DIRECT (TALASNIK)

3 prosecution.

4

5

Q.

A.

And the underlyinp charge?

Murder.

6 Q. During the course of the early part of

7 May, did you have acc •• lon to work with Special

8 Agent Davia on attempting to locate Mr.

9 Highlander?

10

1 1

A.

Q •

Yes, I did.

And were you part of that inve.tigation

12 process?

Q. Were you able ultimately to locate

Richard Highlander within the juriediction of

Columbia, South Carolina?

Highlander

Columbia,

Columbia.

1988.

Yes, I w••.

wa. located and when?

we. located in the Five Pointe erea of

which i9 ba.ically a .ection of

I believe the Gate wae May 12th,

Yes, .e were.

He

Cen you tell u. how or where Mr.

Were you present at the time of hi.

A.

A.

Q •

A.

Q.

13

14

15

16

17

18

19

20

21

22

23

24

25 arre.t?

KATHY I. DURAND - OFrICIAL COURT RIPORTIR



CLEMENS DIRECT (TALASNIK)

1

2

A.

Q.

Yes. I was.

What about Agent Davis. wa. he also

3 present?

A.

Q • What waa done with Mr. Highlander after

6 he was arrested?
•

7 A. Agent Davia and .yself transported hi.

8 back to our offiea, wh~eh i. on the 13th floor

9 of the Federal Building in downtown Colu.bia,

10 where we took hi. to an interview roo. and

11 processed. you know. his effects. the personal

12 ettect. that he had on hi. at that ti •• , and

13 began the interviewing process.

Q. Betore beginning the Int.,rview proc ••••

15 was he advised of bis rights?

16 A. Mr. Highlander was advissd of his rights

17 at the .cene when he was placed under arrest,

18 and then again during the for.al interview

19 proce •• we went through what we reter to ••

20 DF-395, which stata. the Miranda rights on hi.,

21 and then there is a place tor the individual to

22 sign and al.o for the witnessing agents to sign.

23 Q. I'. going to show you a doeu.ent that hae

24 been .arked as S-3 tor identification, I'd like

25 you to look at it and tell .e if you recogniae
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what It Is?n 1

2

3

A.

Q.

Yes, I do.

And Is that the fora that was used In

4 thIs rIghts advIsIng process that you descrIbed?

5 A. Yes. It Is.

6 Q. After that was completed, was Mr.

7 HIghlander IntervIewed?

8

9

A.

Q .

Yes, he was.

And dId you reaaln during the course of

10 the interview?

proceS8,

Yes, I did.1 1

1 2

13

A.

Q. At some point during the Int~rvlew

was he asked If he would agree to a

14 written statement?

15 A. Yes. be .....

16 Q. Will you describe for the jury the

17 exchange that gave rise to the preparation of a

18 wrItten stateaent?

19 A. After we had done a full interview of Mr.

20 Highlander, it becaae eVident that he was beIng

21. cooperative with ua in giVIng ua the

o

22

23

24

25

inter •• tieR. during the cuur •• of the interview,

and we asked if he would sign a atateaent to the

effect of the Inforaatlon that he had gIven ue

durIng ~he course of that Interview. &e
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it he would want to write the

1

2

indicated that he would.

.~de a. to

The 'the otter was

3 stateaent hiaself or that I would prepare the

4 stateaent based on the infor.attan that had been

5 giv~n throughout the interview. and that he

6 would then be able to read through that

7 state.ent ••ake any changes. addition ••

8 deletions. or anything like that. and that the

9 statesent would retlect exactly what he wi.hed

10 to say. and he indicated to go ahead ••ake

11 prepare the state.ent. which I then lett the

12 roo. and prepared that etat ••ent.

13 Q. He had been given the option ot writing

14 it hi •• elt7

That's correct.15

16

17

A.

Q. Mha t

intor.ation

did you use a. the ba.i. ot the

that you included in tha written

18 state.ent?

this written .tate.ent?

taken during the cour.e ot the interview.

19

20

21

22

23

24

A.

Q •

A.

Q •

I would hava u.ed the note. th.t were

And did you. your.elt. in tact • . prapare

Ve •• I wrot~ the .t.te.ent.

I'. going to .how you a docu•• nt that has

25 earlie~ beed .arked a. 5-5 tor identitication.
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I'd like you to look at it and tell .e it youo 1

2

3

recognize what

A. Yea. I

it is?

recognize this as the .tate.ent:

4 that I h~nd wrote on the evening that we

5

6

7

8

9

10

1 1

12

13

interviewed Mr. Highlander.

Q. Does that appear to be the original of

the state.ent that you hand wrote?

A. Yes. this would be the original.

Q. Will you deecribe wh.t procedure you

followed with Mr. Highlander after you had

finished writing that docu.ent?

A. After co.pletion of the docu~ent. would

h.ve gone back into the interview roo. wit~ Mr.

14 Highlander. read through the state.ent .y.elt

15 and then given it to hi. to read over .0 that he

16 could assure hi.selt that what I had written --

17 what I had read to hi. wa •• in tact. wbat wa.

18 reflected in the written state.ent. And he read

19 through the state.ent. and once he bad .ati.tied

20 hi.selt that wa. th8 .tate.ent he wished to .ign

21 and take on aa hi. own. then it wa•• igned.

22 Q. Did I understand y~u correctly that atter

23 you tiniabed writing the atate.ent. you read it?

[J 24

25

A • I

becau •• I

believe I did.

hand wrote it

that I would. bave,

and it'. in
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your •• lf or reading it aloud?

CLEMENS - DIRECT (TALASNIK)

longhand, not printed, that I would have read

through it once ayself.

1

2,

3

4

5

6

7

8

9

Q.

A.

roo •.

Q.

A.

Now. when you •• 1d read through it once

No, I would have read it aloud in the

In the saae rooa with Mr. Highlander?

Correct.

10 Q. After you got done reading it aloud to

11 hia. it was then that you would present it to

12 hia?

13 A. That'. correct.

14 Q. Suppose there was soaething in there that

15 Mr. Highlander t~ld you was wrong, what could be

16 done about that?

17 A. That would be basically lined through on

18 the stateaent itself with his initials and the

19 initials of the witnessing agents, aD that the

20 change would be docuaanted as having -- aa being

21 known by both Mr. Highlander and tha aganta that

22 were present durin~ that tiaa.

23 Q. In this casa. in the procaaa of going

24 over this stateaent, did Mr. Highlander point

25 out anything to you that he said waa wrong or
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•

2 A. The -- on the second page, the portion

3 where I had printed out that he indicated he wa.

4 wearing a red and white running suit with

Rockport, I had put Rockport high top leather

eneakers, and he indicated that they were not

scratched out and

out on the last line on

had .ade in writing it,

at that tI~e and

I think

There 18 a

It's the firat word

can't read now.

present.

the second page which I

that was an error that I

but lt was scratched out

everybody had initialed it,

of a sentence.

high tops, eo that wee

initialed by all those

there is a word croased

5

6

7

8

9

10

1 1

1 2

13

14

15 Q. Now, suppose, in goIng through that

16 stateaent with Mr. Highlander, he decIded that

17 there waa so.ething that he wanted to added. how

18 would that be acco.plished?

19 A. When I hand wrote the state.ent, I

c

20

21

22

23

24

25

stopped at the end of the last paragraph that I

had written and nothIng .ore was placed.

Anything that he would ha';e wanted to add then

would have been added to the end of the

stat ••• nt, and once Mr. H1ghlander wa • • atl.fied

with t~e state.ent, then he would have he
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1 was, and did, in fact, sign it on the next line

2 after the last line of written text in the

3 statement.

Highlander tell you that he wanted soaething

added at the end?

A. Yes, he d1d.

Q. Who physically wr.ote that additional

information at the end that Mr. Highlander

4

5

6

7

8

9

Q. In this particular case, did Mr.

10 wanted on there?

11 A. I did.

handwriting

12

13

Q • Now, do you see any differenca in the

between that last portion and 811

14 the rest of it?

15 A. I don't. It's ay writing. I •• an, I

16 know ay writing. It's it appears slightly

17 different than the second page, but I

18 soaetiaes I write with the paper tilted and ay

19 letter. are aore elanted. and otten tl ••• I

write with ay20

21 down. It'.

lettering aore straight up end

but there is no doubt that this

22 is this was written by .e.

23 Q. Do you ask Mr. Highlander to do anything

24 on each page 1n an effort to deaonetrate that he

25 hae reaa the steteaent hiaeelf or that he, at
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2 A. In a written -- in a state.ent such .s

3 this, in an effort to show that it had been read

4 or at leant handled by the individual. the

5 initiala of that individuals will be required at

6 the exact beginning and the exact end of the

7 statesent reflecting the content a in between

8 thoae initials aa being what that stateaent

9 consists of. nothing .ore, nothing le ••.

10 Q • Do you recognize any initials on the

11 first page of that statement that you can now

were placed there by Mr.
r -

LJ
12

13

say

A. Yes. The R L H at the

Highlancl.er?

top of the page

14 right above ay initiala ia Mr. Highlander'a

15 initiala.

16

17

Q.

A.

What about on the aecond page?

Well. thoae initiala are reflected at the

18 top of the firat page and the bottoa of the

19 aecond page. and again at the top of tha aecond

20 page end the bottoa of tha aecond paga.

21 TNE COURT: Excu •• •• , you want to

22 indicate that again? I be~ieva you aiaapoka

c
23 youraelf.

24 THE WITNESS: I' a aorry. the

25 initialc are reflected at the very top of the
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1 first page and the very botto. of the first

2 page. the very top of the second page and the

3 very botto. of the second page. and then again

t~ird page. and then his

the line directly beneath

at the very top of the

signature's affixed on

the last line of text.

BY MR. TALASNIK:

4

5

6

7

8

9

Q.

A.

Does the third page end at

No, it ends about aldway on

the bot to.?

the page

10 and

11 Q. What do you do to protect against

12 anything being added?

13 A. A diagonal line is then affixed fro. the

14 bot to. corner to the top corner of the opposite

15 side of the page on the very last line of

16 signatures so that nothing can be addad

17 underneath the .ignature. that have been placed

18 on paper.

Q. I want you to now look through thet

docu•• nt and anawer the que.tion whether the

docu•• nt sppears to be in the for. that it was

at the ti.e Mr. Highlandet signed it and

initialed it. as you've described?

19

20

2 1

22

23

24

25

A •

Q .

V•• , air.

~oes it appear that thers have baen any
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addItions to the statesent since the ti.e Mr.

Highlander signed it?

A. No. there does

o 1

2

3

4 Q. Does it appear

not.

that anything haa been

5 re.cved or erased or covered over?

the jury.

A. "I. Richard Lee Highlander. d.te of

birth. 8-10-57. Social Security account

267-27-2766. after being advi.ed of the

id~ntities of the interviewing agents. the

nature ot the interview and ay constitutional

right •• agree to be interviewed .nd provide the

following .igned .t.te.ent. Rich.rd Lee

Highlander. 5-12-88.

"I. Rich.rd Lee Highl.nder. d.t.

of birth. 8-10-57 Soci.l Security .ccount nu.ber

267-27-2766. give the following .t.t ••• nt freely

.nd volunt.rily .nd h.v. been .dvi.ed th.t this

.t.te.ent c.n be used in • court of l.w.

SUb.equent to ••ulti cou~t indict.ent .g.in.t

.e by Atl.ntic Coubty for .ggr.vat.d ••••ult.

terror1atic thr.at., r •• de nu •• roua att •• pta to

reconcii. With Glori. Si.on.lli.

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

No. nothing.

I'd lIke you to now read the stat ••ent

My .tt ••pt.

to
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1 were refused by her and I decIded to kIll her.

2 One evening. I was rIdIng WIth a rriend'of alne

a and we rode by her house bu~ she wasn't there.

4 We then headed to the aall to look for her and

5

6

7

8

as we drove by the Greenhouse Bar I saw the car

I had bought for her. I knew It was the car

because I checked the lIcense plate and It had

red rIbbon tIed On the rear-vIew alrror. I

9 wanted to get a skI mask and a gun. I wanted to

10 get a skI aask and gun and go in the bar and

11 kill her. but my friend said. no. wait until

12 after dark and wait for her to -co •• out. w~

13 then went to a bar and I had a couple of vodkaa.

14 We then went to another buddy of alne'a houaa

15 who was holding a gun for ae and got the gun.

16 We then went back to the Greenhouae and pUllad

17 in the lot where I saw the car atl11 there. I

18 wanted to go into the bar and kill her but ay

19 buddy saId. no, wait for her to coae out. I

20 turned back and aaw har walk out ot the bar WIth

21 soae guy about fifteen feet behind her. I got

22 the gun froa under the aeac and walked toward

23 her between the c.r~. She .a••• and •• 1d, ob,

24 no. I raiaed tha gun, cocked it and ahot her.

25 She wen{ down and I heard har aay, I don't
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1 believe thia is happening to .a. I thought I

2 .lased her. so I shot her again on the ground.

3 I then ran toward the car, drew a bead on the

guy she w&a with and took a ahot at hi •.

5 then left the area, went to Margate. then

We

6 Longpor t, then New York City. We went to a bar

7 and had so.e drinka. On thia evening I waa

8 wearing a red and white running .uit with

9 Rockport leather aneakers. I'. a high achool

10 graduate with two years of vocational auto.attv.

11

1 2

training.

language.

I can read and write the English

I've read the above stat ••• nt

13 consiating of two, and now algn it becau•• it-,

14 II. sorry. "I have read the above atat ••• nt

15 conaisting ot two, and now .ign it, becau.a to

16 the beat ot .y knowledge, it i. true and

17 accurate. I'd like to add th.t I wa. drivan to

18 do what I did by Proaecutor'. Ottica tor

19 indicting.e tor .inor otten.a. and than puahing

20 it up to graatar ottan.aa to violata .Y

21 probation. Whan Gloria diad, I diad, I .tlll

22 lova Gloria Si.onalli.· A~d than aignad by

23 Rich.rd Highlandar, 5-12-88.

r ,
LJ

24 MR. TALASNIK: No turthar

•

2& qu •• tlofia. thank you, Your Honor.
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1 THB COURT: You .ay cro.s exa.lne.

2 CROSS EXAMINATION

3 BY MR. DAVIS:

4' Q. Now, Ottlcer, you'v2 lndlcated that you

5 received thls lntor.ation tro. Rlchard

Hlghlander?

Q. Okay. And how 10 g dld you speak to

Rlchard Hlghlander betore you wrote thl.

intor•• tien or this state.ent?

6

7

8

9

10

1 1

A.

A.

Thatls correct.

To the best I'd say approxla.tely an

12 hour.

13 Q. Now. waa this. continuous conv.r •• t~on

14 tor an hour?

15 A. Yea.

16 Q. Okay. And tro. that conver.atlon, you

17 would plck out what you con.ldarad to ba

18 ll1portant?

19 A. During the cour •• of the interview, Dot ••

20 would have been takan about all tha lntor.atlon

21 that wa. belng provldad,

22 Q. Okay. And aa I quarlad you, you plcked

23 out what you con.ldarad to ba 1.portant?

That'. correct.24

25

A.

Q . All right. Now, approxl.ataly how long
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[l 1 do you thlnk It took you to read that state.ent?

2

3

5

A.

Q •

A.

Q •

To read the statement?

.Just then.

Three minutes, four minutes.

All rlght. So you read to us a three

6 minute statement which you had an hour's worth

7 of conversatlon?

8 A. That's correct.

9

10

1 1

Q .

A.

Q .

18 that correct?

Yes.

So If my arlthmetlc ls rlght, out of the

-I
:.......J

1 2

1 3

amount ot time that you heard this atate.ent.

1/20th of that tl.e you put on paper In tar-s of

14 the tl.e that It took you to read It?

15

16

A.

Q.

Yes.

Now, you can't tell us today that what

17 you have contalnad In that state.ent ls

18 everythlng that Richard Hlghlander told you,

19 okay?

20

21

A.

Q.

No.

In fact, what you have contalned in that

22 atate.ent really isn't In ~he chronologlcal

23 order that Richard klghlander gave It to you, ie

c 24

25

It?

A • I would dlsagree wlth that.
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1 that the interview which took place ran along

2 ehronological linea in that the state.ent was an

3 effort to reflect, chronologically, event••a

waa related by Mr. Highlan~er.

Q. If youill look at your notes,

notes in "the •••• chronological order

state.ent is in?

4

5

6

7

&

9

10

1 1

A.

Q.

A.

Q •

are your

that that

No.

It ian't, ia it?

No.

Sc that when you wrote that atateaent.

12 you set the chronological order that you wanted

13 to put that atate.ent in?

1 4 A. During the cour •• of the interview, I

15 would have taken notea aa quickly aa I could,

16 and when I take notea, I move, I •• y skip ar •••

17 in order to -- when there ia a break in the

1& interview, or a portion of ti.e in the

19 interview, that I can then go back and put ao.e

20 other infor.ation in .y notea that will reflect

21 what had taken placa during the courae of that

22 interview.

23 Q. The queation waa, the docu.ent that

24 you've just read la not In the ••••

25 chronological order that Richard Hlghla~der gave
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1 it to you? I'. basing that on your notes.

2 A. Based on based on comparison o~ ay

3 original notes with the aigned stateaent. that

4 would be that thatls an 3ccurate state.ent.

6

7

Q.

A.

Q .

It's an accurate state.ent?

Right.

And I would ••• uae that your notes, or

8 the way that you took you~ notes, was 1n the

9 saae manner that Mr. Highlander gave you the

10 information?

1 1 A . As quickly as I could. under the

12 circu•• tances, yes.
,

L--- 13 Q • Right. When you say as quickly as I can.

14 that means that csrtain things thst Richsrd told

15 you, you didn't even take down. did you?

16

17

A.

Q •

That's correct.

So when he would spsak. whatever you

18 consider i.portent for this c ••• , your alde of

19 the table. you wrote it down?

20 A. Whatever I coneldered i.portent, and a.

21 much as I could. not bsing a stenographer, I

22 tried to taks as copious note. as I possibly

23 can.

c 24 Q.

A.

Why didn't you put it on taps?

That'. not the operating procedure or the
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it's soaethlng that's not done.F.B.I.

In your words and not

1

2

3

Q. You don't put

you want to put it

it on tape. You wanted to

in

4 his words, is that what y~ulre telling us?

5

6

A. Wha t

the F.B.I.

I'a saying 18 it's

to tape interviews.

not the policy of

7 Q. Now, when you -- did you ever aek Mr.

8 Highlander to, if it's not your policy to put it

9 on tape, did you ever aek hi. to put it in hi.

10 handwriting in his worda?

1 1 A. I believe that at that ti.e he indicated

12 that he wished to make a state•• nt, that we

indicated. do you want to write your own

13

14

15

we aaked if he would aign a atate.ent

the information that he had providad,

regar.,ing

.nd

16 statement or shall I write a state.ent and then

17 you'll be free to change it, becau.e it will ba

18 your atate.ent when it'a aign.d by you.

19 Q. And he didn't want to writa ona, did ha?

Q. And in

'fhat'. not true.

I don't believe ao, no, air.20

21

22

23

24

25

A.

you to writa

don't .ake ••

atat •• ent and

A .

tact. Agent, when it ca•• tl •• tor

it. you told ~.1., In eo .any word.,

wa.te ay ti •• and writ. that

you not aign it?
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1 Q. And you went into another roo. and wrote

2 that state.ent?

state.ent. 1n the 8.ae roo. where Richard

Highlander was contained?

A. I just it's 20re conducive to write

in a quiet place.

Q. Well. wasn't quiet when you were taking

3

4

5

6

7

8

9

A.

Q.

That's correct..

Now. what precluded you fro. writing that

10 notes. was it?

Q. Okay. Was anything precluding you fro.

writing down there and sitting and writing that

state.ent in conjunction with Ricbard

Highlander?

11

12

13

H

15

16

A.

A.

No.

Aa I sald, I'. not a stenographer, I

17 don't believe I could have reflected one hundred

18 percent of the interview in such a state.ent.

state.ent tbat you say be signed. tbe vast

.ajority of the verhage contained in that

Now, Officer, a. you look at the

o

19

20

21

22

23

24

25

Q •

atat •• ent. 1. your wording,

A. That l
• correct.

Q. He didn't say that

you bave it in quotes. and

1s that correct?

In there, even thougb

I'll start at the
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1 second paragraph, you got -- you start right at

2 the-second paragraph. "1. Richard Highlander.

3 date of the birth 8-10-87. Social Security

4 nu.ber 261-27-2766. give ~he following .tate.ent

5 freely and voluntarily and have been advised

6 that this state.ent can be used in a court of

? law. " He didn't tell you that. did he?

8 A. That I. not hi. quote. that I •• Ine.

9 Q. That I. your quote?

10 A. That's right.

11 Q. That becomes his quote when he .Igns the

12 statement? The question is, when he~. speaking

13 to you. that waan't hla quote. waa It?

14

15

A.

Q .

No.

But you're right. one a you write It up.

16 itls his quote. isn't it?

I? A. That'. correct.

18 Q. Now. when you get down to the next

19 paragraph It .ay•• ·Sub.equently to • aultl

20 count Indlct.ent .g.lnet a. by Atlantic County

21 for .ggr.v.ted ••••ult. t.rrorl.tlc thr•• t., I

22 •• de nu.erou•• tteapt. to ~econclle with Glori.

23 Siaoneill." Th.t's not hi. verb.ge. 1. It?

24 A. Ag.ln, that would h.ve been. recount of

25 the Inforaatlon provided by hla.

• KATHY I. DURAND O'P1CIAL COURT RIPORTER



153
CLEMENS - CROSS (DAVIS)

1 Q. That's your legalistic verb_ge and not

2 Richard Highlander's. isn't it?

3 A. That those are ay words.

4 Q • They're your words. The question is.

5 they're not his words?

6

?

A.

Q •

Not word for word, no.

But as you told ae. when you put it down

8 there, now it's his words?

9 A. When he reviews the docuaent and agre••

10 with the document and signs the docu••nt, it

11 becomes his statement.

I
L.J

1 2

13

Q. "My attempts were refused by h~r and I

decided to kill her." That's not hi. words,

14 that's not his words. are thay?

15 A. Word tor word trom the interview, no.

16 Q • Yeah. In fact. you got the thought and

17 you put it in there and then you wanted hi. to

18 sign it. that'a what happanad. isn't it?

19 A. I took the notes during the course of the

20 interview and wrote a stata.ant that I faIt

21 sccurately raflectad his stata.ants during tha

22 cour •• of that interview.

Officer, you wouldn't find that santancec
23

24

Q. Well. if you taka a look at your nota ••

25 containe~ anyWhere in your nota •• would 70U?

KATHY E. DURAND - OFrICIAL COURT REPORTER
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1

2

3

A.

Q.

A.

Which sentence is that? I'a -

The one we just read.

"My atteapts were refused by her, I

4 decided to kill her."

5 Q • Yes.

6 A. I would have to look through ay notes to

? see if that is there. That he had planned to

8 kill her up to a week betorehand is in ay notes.

9

10

Q.

A.

That's not what I .sked you.

Okay, I I. sorry. No, the sentence, "My

11 attempts were refused by her and I decided to

12 kill her" is not reflected, .word for ~ord. in ay

13 notes, no.

Q. In a word for word fashion. In your

note •• do you have anything in there that

indicate. why he was going to -- why he killed

Gloria Siaonelli?

witne •• 1. exaaining 0-3.

14

15

16

1 ?

18

19

20

21

22

23

24

25

Q.

her?

A.

Q.

A •

A.

Does your notes reflect why he killed

In exact word for word f •• hion, or -

Yeah.

In

The

THI COURT: The record reflect the

You aay proceed.

KATHY I. DURAND - OFFICIAL COURT REPORTER
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THE WITNESS:

155

I don't see anywhere

2 in my notes where I -- where I wrote down

3 anythIng about hIs aotlvatlon.

4 BY MR. DAVIS:

5 Q. That's right. and you've indicated you

6 wrote this report based on his notes. but your

7 notes do not contaIn hi. aotivation?

8 A. Well. I would qualIfy that. I I

9 wrote the atatement aomente after the interview.

10 and that ay notes Is co.plete a. I could take

11 thea at the tlae do not reflect one hundred

12

13

pe~cent of my recollection d~rlng th~ course of

that IntervIew. and that portIons of tha

14 stateaent would have been .y recollectIon of the

15 IntervIew. ay recollectIon beIng enhanced by the

16 notes themselves.

17 Q • Your recollectIon enhanced by the notas.

18 and tro. that you drew certain conclusions, and

19 that's what you have contained In your report.

20 in the atate.ent?

21 A • The state.ent reflects

22 what I have In .y note. an~ what I recalled fro.

23 .y not •• at the tlm~ I wrote the atat ••• nt.

24 Q. Let .e a.k you·thl •. What condItIon was

25 RIchard HIghlander In when he wrote when he

KATHY I. DURAND - OrrICIAL COURT RIPORT.R
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1 supposedly listened to you read this stateaent?

2 A. Well eoaposed.

THE WITNESS: I'. sorry.

Well eoaposed?

At that tiae, it was a fairly cal a

circumstance.

or did you read this stateaent to

do soaething

the state.ent

hia?

I

No, no.THE COURT:

Now. did he, 1n ract. readQ.

Q.

A.

A. I the noraal way that

such as this

3

4

5

6

?

8

9

10

1 1

12 THE COURT: That'.s not ~hat you

13 were asked. The queetion ie, did he read it or

14 did you read it to hia?

15 THE WITNESS: To the beet of ay

16 recollection now, I would have read the

17 state.ent to hi. first and then he would have

18 been given the opportunity to read it and go

19 over it hi •• elf.

20 BY MR. DAVIS:

21 Q. Isn't it a tact, Ag.nt, that while you

22 were reading that etateaen' to Mr. Highlander

23 that he was distreught and the only thing he

24 kept saying to you, reiterating to you was his

25 love fOF GlorIa Siaonelli?

• KATHY I. DURAND - OFFICIAL COURT RIPORTIR



A. I don't recall that durIng -- beIng the

case during the course of ay reading the

stateaent.

stateaent

c 1

2

3

,
5

Q •

CLEMENS

In

157
CROSS (DAVIS)

fact, 80 aueh 80 that he took that

and that'S the only thIng that he

6 wrote on the botto. of It. and then he aigned

7

8

It?

A • He dIdn't wrIte on the botto. of It. He

9 IndIcated that he had ao.ething he wanted to add

10 to the statement, which I wrote.

11 Q. And he refused to sign it tIll that

12 tIll he had an opportunity to put th~t on the

statement?13

l'

15

16

A.

sIgn

add

It wasn't ••• tter of hi. refusing to

it. He indicated he wanted ao.ething to

to the stateaent. which he wa. tr •• to do.

17 Q. In fact, he refuaed to aign It untIl It

18 wes added to the at.te.ent. Ien't thet true?

19 A. Ha wanted that added to the atate.ent.

20 Q. And in fact. gfficer. when you brought

21 the atate.ent to hI •• he had co.pleted the

had put your laat paragraph on there?

A. That'a correct. I had wrItten thec

22

23

2'

atate.ent? Ae far •• you here concerned, you

•

25 atate.ent that I thought accurately reflected.
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1 Q. As far as you were concerned you had

2 written it correctly. to your i.pression. Qnd

3 you had put the last put the last paragraph

4 and wanted hi. to sign it?

And you're trying to tell us, attar

untll he Indicated to

for Glorla Sl.onelll,

A. And I wrote it

5

6

?

8

9

1 0

A.

Q .

Q .

That's correct.

And he refused to sign it at

y~u what his

and he wrote

thera.

that point

feeling w.s

it there?

11 looking at that statement. thatls your

12 handwrltlng down there?

13 A. That's .y handwritlng.

14 Q. Why'd you write that In a dlfferent

15 style, If It's your handwrlting?

16 A. I thlnk, If you look at the I in the

17 flrst word of the first peragraph on page three

18 and the I In the second paragraph of page thrae,

19 that you can see that they are very sl.llar, and

20 as I stated, I have I juet wrlte, I have

21 several dlfferent styles of writing, depending

22 on whara I'. wrltln~ at or how II. writing or

23 how the peper's on the thlng, but I c.n testlfy

24 qUlte accurately that that Is .y handwrltlng on

25 the thlta page of tha state.ent.

KATHY I. DURAND O"ICIAL COURT RIPORTIR
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Your Honor.

taken during the course of the interview and the

CLEMENS REDIRECT (TALASNIK)

MR. DAVIS: That's all I havs,

Mr. Talasnlk.

It was •• de up fro. the notes that were

THE COURT:

REDIRBCT BXAMINATION

BY MR. TALASNIIC:

Q. SO I guess thls state.ent that you read

ls just so.ethlng you .ade up out of the blue7

A.

1

2

3

4

5

6

7

8

9

10 recollectlon that goes along .1th that .hen

11 reviewing those notes.

Intervle. dld you slt

that Intervle. In the

IlDsedlately.

.hat had just happen.d?

I •• edlately after.

doe. the exl.tence of tbe quotatlon

.a.

I l.ft the roo.

Rlchard co.plet~d the oral

down to write a au••• ry of

for. of thls .tat ••ent?

prepared the state.ent.

at a tl.e that your .e.orylIa. It

How soon after

A.

fresh .bout

A. Ye s .

Q. IIhat

Q •

Q •12

13

14

15

16

17

18

19

20

2.1 .ark•••an on th~ at.t ••• nt?

22 A. That's, as I .ald, t~}•• tandard, the .ay

23 we would write a at_t ••• nt, becau•••• tat ••• nt

o 24 ls, once It'. slgned by the Indlvldual. It 1.

25 hi •• tate •• nt, therefore, everything contained
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1 In that state.ent Is a quote or reflects that

2 ~tls his state.ent.

3

4

I>

6

7

8

9

Q. You've been queationed about whose

various things are. or who•• word. appear

statement. Let a. ask you about aoa.thing

behlnd the words, soaethlng called Idea •.

Ideas are contalned In thls three page

state.ent?

A. As best I can state, I belleve th.t

worde

on the

Whose

the

10 Ideas and reflectlons wlthln the .tate.ent that

11 I prepared are those of Mr. Hlghlander.

a.:__

1 2

13

14

II>

16

17

18

19

20

21

22

23

24

2&

Q. Let's 11ft a couple of the. 11nes out of

here and then I'. goIng to ask you what you

re ••• ber about the oral interview that cau.ed

you to wrIte a speclfic .tate.ent, okay7

"Subsequent to • aultl count indict •• nt avainat

.e by AtlantIc County for aggravat.d ••••ult .nd

terroristic threat •. M Now, do you recall there

belng .oae klnd of a conv.rs.tlon a. p.rt of the

oral Int.rvl.w wh.r. Mr. ~lghland.r Indlc.t.d

that th.r. wa. Q .ultl count Indlct •• nt .g.ln.t

hl.?

A. Y•••

Q. Do you r •••• ber anythlng .1 •• th.t wa.

•• 1d abe~t the Indlct •• nt or the ch.rg•••g.ln.t

KATHY E. DURAND - OrrICIAL COURT REPORTER
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2 A. Mr. Highlander reflected that he was very

3 aggravated because the charges were upgraded and

he was tryIng to he felt that he was being

5 treated unfairly by the Prosecutor's Ottice and

6 that they were really co.ing after hi. and

7 upgrading. trying to violate his probation. and

8 they were just goIng out of theIr way to cauae

9 hI. trouble.

10 Q. And that occurred durIng the oral

11 interview?

12

13

A •

Q .

Yes.

So your reterence to .~b••qu.nt to •

14 .ulti count indict.ent is like your shorthand

15 for that. or your su••ary of what he said?

16

17

A.

Q .

Yes, that'. correct.

-I •• de bu•• roua att ••pta to reconcile

18 wIth Gloria Si.onelli." Wae that discussed by

19 in Mr. Highlander during the oral interview?

20

21

22

A.

Q •

A.

Y •• , it •••.

And what did he tell you about that?

He had indica~ed at ~ne point in ti.e

23 that he had written c letter to Gloria asking

LJ 24 ba.ic.lly. he to b. friend. and reconcile to the

25 point of ~t leaet a friendship. He indic.ted
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1

2

3

that he had hired

an inter.ediary.

I assUa. at this

an attorney to try to act ••

He had soae friends of hi.

point, I don't really recall

4 whether they were joint acquaintanc •• or frienda

5 of his that he had, go to Gloria trying to

6 intercede on his behalf. Thea. effort. were

7 •• de In an attempt to reconcile that

8 relationship.

9 Q. So those are ideas or vie•• given to you

10 by Mr. Highlander?

1 1 A . That's correct.

12 Q. And you have thea balled down .iaply to

13 III made numerous attempts to reconcile."

14 A. Ye., that'. fair to .ay.

15 Q. "My atteapt. were rafuaad by her and I

16 decided to kill her." Now, durlng the cour.e of

17 the oral interview, did Mr. Highlander ever

18 indicate, In hi. word., that he declded to kill

19 Gloria?

where he .tated that, That 1., "I had planned

to kill her up to a w~ak bet~rehand" and that

I'. not aure th.t·~ reflected avaln in ay

not •• later on.

20

21

22

23

24

25

A.

Q .

I've indicated in ay note. at one point

50 the notion that you have broken down
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into "1 decided to kill her." That co.es fro.

2 the oral interview and stateaents aade by Rick

3 HIghlander?

A. Yes. Another place in ay notes I have

5 written down, which I believe would be I

6 would have written it as a direct quote, wa. "I

? aeant to do what I did. I'a not sorry I did it.

B I aeant to do what I did." He had. in fact.

9 planned to carry out this act. "I did what I

10 felt I had to do." Thos. atatements such a.

11 that would have then, you know, led a. to write

12 down that 'I decIded to kill her." He aade a

13 conscious decision to do what he did. alleged to

1. have done.

15

16

Q.

there.

"We rode by her hou •• but ahe •••n't

We then headed to the aall to look for

17 her, and a. we drove by the Greenhous. Bar. I

1 B saw the car I had bought for her. I knew it was

19 the car because I checked the licen.e plate •. It

20 had the r. d rib bon t i.don t'h ere a r - v ia w

21 alrror." Now. i. there anything that you can

22 recall in the oral interview ~hat gave ri.e to

23 that Inforaation that you've .ua.arized about

24 going to her hou•• flr.t and than .eeing her car

25 out.ide the Greenhouse?
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1 A. What I have in ay notes i. that "He wa.

2 rld~ng down the beach block, saw her car parked

3 behind the Greenhouse Bar, a Ca.ery with. red

4 ribbon on the airror." That wa. what I had

immediately subsequent

5

6

written down

• atatement

In my notes. Again, having written

to the oral

7 interview, there would have been things that I

8 cannot independently recall now fro. the oral

9 interview that would be reflected in the

10 statement.

11 Q. "I wanted to get a ski mask and gun and

12 go in the bar and kill her, but .y friend said.

13 no, wait until after dark." 00 you recall where

14 that infor.ation ca•• fro.?

15 A. I have written 1n .y note., -Let •• go

•

16 ho.e and get a ski mask and I'll go in and blow

17 her away. The other guy aaid, wait till dark

18 out and then do it." And I would have written

19 this state.ent fro. that portion of ay note. and

20 ay recollection.

21 Q. "We then went to a bar and I had a couple

22 of vodka.. We then went to another buddy of

23 aine'. hou.e who wa. holding a gun for .a and

24 got the gun. We then went back to the

25 Greenhou.e and pulled in the lot where I •• w the
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1 car still there." Do you recall that

2 infar.atian co.lng fro. the oral interview with

3 Rlck Hlghlander?

4 A. The lnforaatlon reflected ln ay note. and

5 hand is that I havE written "A couple of vodka.,

6 went to a buddy who was holdlng a gun. got the

7 gun. went back. was golng to go ln and drlve~

8 sald. walt. 3uat then I .a. her eo•• out,

9 walked toward her." My not •• continue.

10 Q • "I turned back and ea. her walk out ot

11 the bar with soae guy about fifteen feet behind

1 2 her, I got the gun fro. under the aeat and

1 3 walked toward her between the car•. " I. that

14 inforaa~lon that caae froa the oral lnforaatlon

15 wlth Rick Hlghlander?

16 A . Agaln. ·Went back. waa golng to go In.

1 7

18

drlve .ald. walt.

walked toward her.·

3uat then I .a. her co•• out.

And that. along wlth .y

19 recollectlon at that tlae. would have been

20 paraphra.ed lnto that portlon of the .tate.ent.

2 1

22

Q .

her.

"I ral.ed the gun. cockad lt and .hot

She .ent down. I h.ard her ••y, I don't

al •• ed her •• 0 I .hot her agaln on tha ground.·u
23

24

belleve thl. 1. happenlng to .e. I thought I

25 I. that ip.foraation that you obtalned thr~ugh
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oral interview with Rick Highlanderl

then back prior to that I have written ·She

1

2

3

the

A.

and

I have Itve written down, "cocked"

4 said, oh, no, shot her once and I blew her away.

5 I don't believe thi$ is hsppening to .e. Shot

6 her again on the ground, and then drew a bead on

1 hi. and tried to shoot hi •. "

8 Q • That would account tor the "I ran towards

9 the car, drew a bead on the guy .he was with and

10 took a shot at hi •. M

1 1

1 2

A. Correct.

MR. TALASNIK:. No further

13 questions, Your Honor.

14 RECROSS-EXAMINATION

15 BY MR. DAVIS:

16 Q • Agent, you can account tor what's in the

17 report; can you account tor what you didn't put

18 1n, state.ent. that he ••d. to you?

19 A. Now, here and now independently.

20 Q. Yes, here and now independ.ntlyl

21 A. I don't know that I could r ••••b.r

22 .pecific infor.ation fro. the oral int.rvi.w

23 that'. not r.fl.ct.d in .v.n .y not •• or the

24 .tate.ent or 302, which wa. writt.n.

L.

Q. And who d.cid.d what go •• in this
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3

4

5

6

A.

Q.

A.

Q •

A.

I wrote the state.ent.

You declded what goes In?

That's correct.

And you declded also what stays out?

Again, I wrote the atate.ent. a. co.plete

7 and accurately, b •• ed on the interview •• I

8 felt.

9 Q. I understand that, Agent. But: I'a

10 Indlcating that you also aade the consclous

11 decision what should not be Included In the

12 stateaent?

13 A. The stat ••ent do •• not reflect: one

14 hundred percent of the interview and I dsclded

15 what wa. 1n the atat ••ent, ~h.t'. correct.

16 Q • Okay. Ask you one aore t:1 •• , you alao

17 declded what should not be included wlthln the

18 atate.ent?

19 A. That'a correct, that'a • correct:

21

22

MR. lJAVIS:

THE COURT:

That's all.

Mr. Talasnllt.

23

24 Your Honor.

.othlng further,

25 THE COURT: Thanlt you.
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1 step down, Mr. Cl.aens. Thank you very auch.

2 Take those doeu.ent. back to the 'prosecutor,

3 please. Take five at this point, ladies and

4 gentlemen. be back with another witness in just

5 a couple alnutes.

6

7

(Whereupon the following is heard

out of the presence of the jury)

8 THE COURT: Who's next?

9 MR. TALASNI~: Your Ronor, I bave

10 two fairly brief Witnesses, by way of catch-up.

11 Sergeant Hannigan fro. the ballistic. lab.

12 Investigator Ru •• ler fro. the.Grand Jur? Section.
13 of our office. and then I also have Inve.tigator

14 3uliano, whose teatlaony wIll be auch longer,

15 aince it involved the taped atat ••• Dt.

16 THE COURT: All right. 8 •• idas

17 those three, and I'. talking about

18 MR. TALASNIK: That'. it.

19 THE COURT: Okay, so you would

20 anticipate resting aftar Juliano?

21 MR. 'tALASNIK: v •• , Your Bonor.

22 THE COURT: I b.liava wa can gat

23 -- start Juliano today.

24 MR. TALASIHJt: NaIl. yeah, I could

•

2& start hi. ~nd perhaps we could br.ak.
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1 THE COURT: You planning on

2 playing the state.ent?

3 MR. TALASNIK: Yes, Your Honor.

4 THE COURT: How long doe. it run?

5 MR. TALASNIK: More than an hour.

6 THE COURT: I'd like to be able to

7 start Juliano today then. if possible. What we

8 may do then. Mr. Davis, it sounds l1ke, 1s go.a

9 far a. we can today, finish Juliano to.orrow and

10 then whatever tiae tomorrow we don't use for the

11 testimony, we have a lot of work that we can do

12 without the jury. a lot of things to discuss.

:.--!
13 MR. DAVIS: May we approach the

14 bench about so.ething. Judge?

15

16

17

18

(Wheraupon Court taka. a brief

recess at 3:121.

(The following i. heard before tha

jury at 3:25).

19 THE COURT: Mr. Tala.nik.

20 MR. TALASNIK: Thank you. Your

21 Honor. State call. sergeant John Hannigan.

22 J 0 H N HAN 11 I a AN. HAVINa

23 BEEN DULY SWORN. WAS !XAMINED AND TESTIFIED AS

[J 24 FOLLOWS:

25 DIRECT EXAMINATION
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1 BY MR. TALASNIK:

2 Q. Sergeant. where are you ••played?

Southern Regional Lab 1n Ba •• onton. New Jereey.

Q. And how much of that ti.e has been spent

with the ballistics lab in Ha•• onton?

currently assigned

Twelve years.

the New 3ersey State Police.

to the Ballistics Unit at the

live been 1n Ham.onton as well ••

And how long have you been with the State

Currently in

A .

A.

A.

Police?

Q.

3

4

5

6

7

8

9

10

1 1

12 Trenton, and they were both conjunctiv. teras

13 there. but I've been kith the oallistics unit

14 approxiaately five and a half years.

15 Q. What kind of educational background do

16 you have to be assigned to a ballistics section

17 within the State Police?

1 8

19

A. There is really no school

to be in ballIstics. What it is

that trains you

is it's a lot

20 of on-the-job traIning agu.ented by Visiting

21 fireer •• tactorieQ, •••unition .anutacturera and

22 seeing the way that firear.s are aanutactured.

23 amaunition coaponents are put together, as well

24 •• going to achool, •• well •••••••bl. and

25 disasseabl~ and troubls shooting tirearas.
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Q. Have you. in tact. attended various

schools to shar~en your skills in balliatics?

1

2

3 A. Yes. sir, I have. I gue••• to date, I've

4 probably spen~ a aonth and a ~alf, if you would

5 equate that to forty hours a week, approxi.ately

6 six forty hour weeks in various training

7 institutions and aanufacturing plants up and

8 down the east coast.

9 Q. And have you had occaaion to juat

10 recently finish one?

1 1 A. As a .atter of fact. I just got back

12 Priday, yes, sir.

13 Q. And what kind of school waa that?

14 A. That was for tha it's run by Hacklar

15 and Corch (phon) which is a aanutacturar at the

16 best that the State Police currently could iaau.

I? pistol with the P-7MB, which ia the b.at w.

18 currently have, and alao shotgun. and •• chine

19 guns which give you a broad overview at the

20 w•• pon •.

type at bar~elling, how they are .anutactur~d,

Q. Do you uae intoraation that you get tro.

th ••• ractory tour. and cI ••••w In your work at

tha State Police?

u

. 21

22

23

24

25

A. Absolut.ly, it's critical to know the
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1 weapons are aase_bled or disesse.bled .• s well

2 'as what happens upon discharge against the

3 confines of the gun.

.. Q. And you've been workl~g continuously with

testify in a Court in New Jersey on ballistics?

A. I testified in nuserous trials throughout

Have you ever had oce8s10n to ever

I believe currently I've testified

5

6

7

8

9

10

1 1

the ballistics section

five years or so?

A. Yes, sir.

Q •

the State.

for at least: the lallt

12 In fourteen of the twenty-one counties in the

13 State of New Jersey.

qualified as an expert in

ballistics so that you can

ballistics .atter.?

14

15

16

17

Q. On those occasions. bave you ever

the field of

offer opinions

been

Abou t·

18 A. In each and every ti.e that I te.tified,

19 I was qualified at the beginning.

20 MR. TALASNIK: Your Honor, I would

21 offer Serge.nt Hannigan at this poin~ a. an

22 expert in the field of ballistic•.

23 MR. DAVI';: No objection, Your

24 Honor.

25 THE COURT: Ladl •• and gentlw •• n.
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1 as you w1ll recall fro. the other day, wItnesses

2 are oftered to testify as an expert which, it I

3 approve it. aeans that he aay be allowed to

4 testify, in part. on the baal. of opinions or

5 conclus1ons that he will give rather than

6 necessarily being limited to specific facts, I

7 will perait hia to testify as an expert. It's

8 your job to evaluate his testl.ony, to evaluate

9 his training. background. qualifications and

10 experience, and decide tor yourselves, on the

11 basis of your evaluation of his test1aony,

12 whether you find his conclusions to be

-,
13 persuasive or satisfyIng or credible to you. Mr.

14 Talasnik.

15 MR. TALASNIK: Thank you.

16 BY MR, TALASNIK:

17

18

Q •

A •

What i. balli.tic.7

Balli.tic. technically is a .tudy of

19 projectiles in aotion. and if there is anything

20 that I don't do i. study projactila. whila

21 they're in aotion. I ••antially. it'. a .tudy of

22 firaara. and thair ralation.hLp to tha bullats

23 that ware di.charged and ahall. that wara

24 di.charged within tha firaara.

•

25 Q • I'd lika to diract your attantion to tha
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1 spring of 1988 and ask whether you bee •••

2 involved in an investigation that focused upon

3 the death of Gloria Si.onelli?

4

5

A.

Q.

Yes, sir, I was.

At what point did you becoae involved in

6 any investigation to testify about this .atter?

7 A. On April 26th of 1988 I received several

8 piece. of evidence fro. the Atlantic County

9 Sheriff's ID Bureau. Maya Landing, Hew Jers.y.

10 The evidence was delivered by one Sergeant Bruce

11 Harbison.

12 Q. I want to show you a two page dccu•• nt

13 that has already been .arked a. 5-39 for

identification. I'd

the first page of it.

what that is?

14

15

16

17

18

A. Yee.

the original

like you to look just at

Tall .e if you recognize

sir. Thi. would be a Xerox copy of

reque.t that I received on that

19 date giving the infor.ation that I just gave.

20 Q. What'. the purpo.e of having the docu.ent

21 like that?

22 A. It ju.t .how. continu1ty of evideDce.

23 Q. And doe. it. in fact. ind1cate delivery

2. of .oa. it ••• by Sergeant Harblaon?

25 A. Ve., 8ir, it do ••.
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1

2

3

4

Q.

A.

Q.

A.

And does it describe what was delivered?

Yes. sir, it does.

What does it say was delivered to you?

There were a total of seven speel.ens

5 listed, nuaber five was crossed out and wae not

6 submitted. The first speel.en wa•• lead

7 fragment froll the wall un~er deck right aide.

a The second apeel.en was 1e£d trag.ent tro.

g .olding around the entrance to paesage under

10 deck right side. The third speciaen was a lead

11 fragment from wall entrance to pas.age under

1 2 deck left side. The fourth .peel.en w••• lead

13 fragment tro. the ground approxl •• te center ot

14 passage under deck. Nuaber five again was

15 deleted. Nuaber six was a lead fragaent. And

16 nuaber seven was copper trag.ent.

17 Q. How do you keep track of apeciaena like

18 thia that get delivered to you at the lab ao

19 that you're in a position to aatch up the

20 apecia.n with the requ.st?

21 A. I get it into the laboratory, the firet

22 thing I do i. a.sign the cas. a laboratory

23 nuab.r, in this caa. the caa. was given BB1744.

o 24 Th. 1744 is a s.quential, HB just indicat.
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1 Q • I'm now going to show you an envelope

2 th~t has earlier been aarked as $-38 for

the big envelope is the lab nUllber HB-1744.

And what's Inslde?

Within the envelope there are six ••• ller

I'd like you to look at thatidentificatlon.3

4

5

6

7

8

9

and

A.

the

of

Q •

A.

tell •• it you recognize

This was the original

speciaens were 8ubaltted

what it

envelope

1 n . 0 n

is?

that all

the outside

10 envelopes, each with a nuaber of writings on it,

II and they are Ilarked BH-I. BH-2. BH-3. BH-4.

12 BH-6. BH-7 as well as all belng .arked with the

laboratory

envelopes,

13

14

15

Q • How,

nUllber HB-1744.

with reapect to

what waa it that

the

waa

flrat four

repreaented in

16 the envelopes?

17

18

A. They would be

trag.ent. on the wall

the four apent lead

under deck right .ide. et

19 cetera.

20 Q. SO they were all repre.ented to you a.

21 being lead frag.ente?

22 A. Ye., air.

23 Q. Dld you heve occ •• lon to exa.lne the

24 content. of .ach of tho •• tour envelop•• ?

A. v •• , air, I did.
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2 of your ~raining and experience in atte.p~l~g to

3 evaluate what it was you were looking ~t?

4

5

A.

Q .

Absolutely.

Based upon that examinatIon and your

6 training and experience, were you able to coa.

7 to a conclusion as to what those tour fragments

S were?

9 A. It was my conclusion that they were all

10 portions of a discharged copper-coated lead

11 bullet. and it's all indicated on each one of

12 the envelopes, as well as the weight of the

tile bullets.

Q. 6,11

particular

else about

fragments

They were twisted and autilated to

piece of lead.

right. Are you able to tell anything

the four, other than they were lead

from a copper-jacketed bullet?

sir, there .a. insufficient .arks onNo,A.

13

14

15

16

17

18

19 such an extent that the riflJng, which i. the

[J

20

21

22

23

24

25

area of concern on .oat bullet. that 1 ••• that

I need to .ake my .1ero.caple co.pari.on., it

was all twi.ted, bent over ana/or ai •• ing. I

don't know what portion, what the original 81 ••

ot the bullet w•• , ao I have no way of knowing

how auch wa. ai •• ing. I believe the total
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1 Weight on all four of these things didn't exceed

2 like eighty grains, which Is really a alnute

3 amount.

4

5

6

Q .

A.

How does tha~ amount relate to one lead

one lead core of one copper-jacketed bullet7

Depending on the weight of the bullet,

7 They manufacture nu.erous bullet. for various

8 calibers. You can get so•• thlng. to the best of

9

10

my recollection, nine or

bullets are the s •• lleat

ninety-five grain

they .ake In that • 38

11 caliber, and they go up to like two hundred

12 grains, so as it would relate to • portion of •

13 core, the s.allest bullet It would be the bet~er

14 portion, therefore. the largeet bullet would be

15 .aybe a third. If that.

Q. Are you able to conclude what

bullet or what caliber ot bullet the

trag •• nte ",ere fro.?

Q. Now, I ",ant you to .av.

•• ven. Wai there an Indication

that you ex •• ined. are

.any bulleta gave rlae

type ot

lead

lead trag.ente

to conclude how

lead trag.ente?

to Ite. alx alld

to you ot What

the tour

you able

to thoae

No, air, II. not.

With reepect to

A.

A.

Q •16

17

18

19

20

21

22

23

24

25

KATHY I. DURAND - OrrICIAL COURT RIPORTIR



those items were and where they ca•• fro.?n 1

HANNIGAN DIRECT (TALASNIK)
179

3

A •

frOID.

There was no indication where they ca ••

The request indicates one would be a lead

• fragment and the other woule be a cooper

5 fragment, and that's the only Indlcatlon I have

6 on my request.

7 Q. All rlght. Would you reaov. the contents

8 of the envelope aarked 8ix, and first tell U8

9 whether you recognize what It Is?

10

1 1

A.

Q •

Yes, sir. I do.

What do you recognize it as being?

lead core froa a jacketed bullet.
I

L~

12

13

~. Thls 15 the lead core exeus" a •. the

In order to

14 aake further explanatlon to the jury, I hava

15 soae separated speclaens that alght

16 Q. Well, yeah, we'll get to that. At this

17 polnt, I just want you to tell us whether you

18 recognize what it I.?

19 A. Y.s, air, it Is •• rked 8H-6 and it a1.0

20 has a laboratory nuaber HB-1744 scrlbed on the

21 bullet.

22 Q. Okay. Now, tell ue generally what that

23 thing le thet you've got In your hend?

[J 24 A. Thle le the ~lece of lead that le

25 eurrounded by the copper jacket on what we
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180
HANNIGAN DIRECT (TALASNIK)

exposed and surrounded by • cooper jacket.

just a we1ghted 1nsert, if y~u w111.

what you would nor.ally aee when

cartridge.

And in wh.t cond1tion 1s 1t?

a

It's

you look at

the ·le.dYou see a portion of

Okay.Q.

1

2

3

4

5

6 A. The nose obv10usly 1s qu1te fl.ttened .nd

7 the base 1s very 1ntact. The only port10n would

8 be the nose haa expanded atid pushed down on both

9 s1des. Mushroom1ng 1s what we c.ll th.t.

the envelope marked number aeven.

10

I 1

Q • NON, I want you to reaove the contents of

Tell us

12 whether you recognize wh.t th.t is.

13 A. Thi. i. the copper j.cket th.t the le.G

14 core would go into. It i., 1n f.ct 1t doe.,

15 in fsct, have rifling on 1t, it do •• h.v. e1ght

16 lands and eight grooves with a r1ght h.nd twist,

17 again, a.rked nuaber eev.n w1th the lab nuaber

to conclude whether thoy .er., at one tl •• ,

of the •••• bull.t?

HB1744 scr1bed on the botto. by ••.

Q. Now, d1d you •• ke .n .x•• 1n.t10n of

it ••••arked eix and aeven?

A. Ves, .1r. I d1d.

18

19

20

21

22

23

24

25

Q.

A.

8a •• d upon that ex •• 1natioR, are you

It'. not a po.1t1v. a •• u.pt10n th.t

those

able

p.rt

I can
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make. It's a .ental assumption, but I can never

say the two were ever together.

Q. Okay. Can you tell us whether they are

4 co~patBble?

Very much 80.5

6

A.

Q. It's based on your exaaination, are

7 you able to tell us about the caliber ot the

8 bullet that would have ejected that projectile?

9 A. This is a .38 special caliber jacket, 1n

10 this case, without the core, and it could have

11 been fired fro. a .38 special revolver or .358

12 caliber revolver.

1 3 Q . Well, now, you've told ua that it appe;ra

14 to be a .38 special?

15 A. It is.

16 Q. What k1nds ot guna are capable of

17 eject1ng that bullet?

18 A. This particular bullet?

A. A .38 apecial or a .358 aagnua.

Q. It I were to tell you that there waa

evidence that the gun that wa. uaed in a

particular ca •• , this particular c ••• , W•••

.358, ia there anything incoftaiatant about that

bullet having been t1red froa a .3S1 revolver?
o

19

20

21

22

23

24

25

Q . y~ •.
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1 A. No. sir.

2 Q. What Is the dlfference then between s .38

3 speclal bullet an .358?

4 A. The only dlfference b~tween a .38 speclal

5 and a .358 Is the case length. not the bullet.

6 the case length between the two cartridges.

7 .358 Is approxlaately a t~nth of an Inch longer.

8 the length of the case. When they aanufacture

9 the cylinders for the various revolver., when

10 they make a cylinder for .38 speci.l, it'.

11 reamed out so far to accept a certain length

12 cartrldge. If you attempt to put a .358 aagnua

13 ln a .38 speclal revolver lt wlll .1t back fr n •

14 the back of the cylinder approxlaately eoaething

15 less than a tenth ot an inch, where•• in a .358

16 It wlll accept the .38 speclal callber bullet

17 because It ls rea.ed out further and It wlll

18 easlly seat and flre Inside the weapon.

19 Q. SO a .358 revolver can shoot both .358

sm.unltlon and a .38 special aaaunitlon?

Q. Okay. What 1. a hollow nose bullet.

Q. It'. just e cartrldge whlch he. the

portlon of the bullet hollowed out.

20

21

22

23

24

25

A •

Q.

That'. corr.ct.

no ••

And what sffect ls thers to a hollowed

EATHY K. DURAKD - OPPICIAL COURT RKPORTKR
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2 A. The desi"gn, according to the

3 manufacturers, 1s tor stopping power, rather

4 than having a pointed bulle~ that would enter

5 and possibly exit whatever the person was

6 shooting at, the hollow point bullet has a

7 tendency to aushroo., that is, the nose peel.

8 back in all directions, because you have a

9 hollow portion in the tront and it allows it to

10 stop before it exists, and it's considered

1] safer.

A. Well, just -- you don't have to worry

about an exit wound as tar as, It you're

-,
1 2

13

14

Q • Sater. I donlt understand.

15 shootIng gaae, you don't want the possibility ot

16 something protruding through an anl.al and

17 possibly hitting soaebody sIs •.

18 Q. What about it you'rs shooting a person?

19

20

A.

Q.

The saa. thing would apply.

Lees chance ot it coaing out ths other

21 side?

Q. In exaaining a bullet or

be reaoved tro. a viet!., would

objectlve evidence on that core

•

22

23

24

25

A. Ye., 81 r .

KATHY I!. DURAND
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1 you to conclude that it wa. a hollow nosed

2 bullet?

a grooving rather

you would generally have

if the bullet were to separate

3

4

5

6

A. Well,

aushrooralng

break up, or anything, in the

would be aore of a cutting In

object.

or

There

7 than the .ushrooa~ng effect that would bs

8 consistent with the hollow·point.

9 Q. Did you have occasion to exaains the lead

10 core which was aubaltted to you In, I believe.

11 envelope six?

12 A. Yes, sir, I did.

13 Q. And are you able to co•• to • concluaion.

14 b •• ed on your training and experience, a. to

15 whether that was a hollow point bullet?

16 A. It's ay opinion that it i., in fact, or

17 was, in fact, at one tiae, a hollow point

18 bullet.

MR. TALASIlIK: Okay, thank you.

have no further que.tion. of the

19

20

21

22

23

Your Honor.

witn •••.

I

THI COURT<:

MR. DAVIS':

Mr. Davia.

I have no qu •• tion.,

24 Your Honor.

25 THI COURT: You •• y atep dOWh,
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n
,_ J 1 Sergeant. Thank you very auch. Mr. T.I •• nlk.

2 MR. TALASNI~: The St.te "ould

3 call Investigator Craig Ru •• ler.

4 C R A I G RUM M L E R. HAVING

5 BEEN DULY SWORN. WAS EXAMINED AND TESTIFIED AS

6 FOLLOWS:

7 DIRECT EXAMINATION

8 BY MR. TALASNI~:

9

10 the bench?

MR. DAVIS: 3udge •••y we approach

1 1

1 2

(The following Is he.rd .t

sldeb.r) .

13 MR. DAVIS: 3udge .• with regard to

14 thl. next Witness. I think he'. here for the

15 purpose of Indlc.tlng th.t there 1••n

16 outstanding Indlctaent.

17 THE COURT: Wh.t?

18 MR. DAVIS: He'. here

19

20 Indlctaent?

21

THE COURT:

MR. DAVIS:

Wh.t out.t.ndlng

22 Hlghl.nder With reg.rd to Olorl. Siaoneili.

o
23

24

25

MR. PRES'1'ON:

on the •••• ult?

MR. DAVIS:

The old Indlctaent

The ••••ult.
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1 THE COURT: Oh, the one that

2 the record will reflect that I believe live

3 dis~issed that indict_ent. What's the -- what

4

5

let's find out. what's yo~r proffer here?

MR. TALASNIIt: This is the wi tness

6 who would testify that, on the 30th of March, he

7 interviewed Gloria Si_onelli regarding the

8 aggravated assault charge, that he took a sworn

9 state_ent tro_ her, that he later testitied

10 before the Grand Jury that there was an

11 indictment and he would identity the state_ent

12 and he would identity the indictaent and explain

13 brietly the process ot discovery, allot this on

14 the issue ot her Willingness to testity, aa Your

15 Honor ruled adaissible on the .otiva.

16

17 application?

18

THE COURT:

MR. DAVIS:

What's the

3udge, what we're

19 indicating is the only relevance ot his

20 testiaony is the tact that there is an

21 outstanding indict.ent, Other than that

22

23

24 indict.ent,

25

THE COURT:

MR. DAVIll:

THE COURT:

Mas an outstanding-

Mas an outstanding

Pact ot which I can

OPPICIAL COURT RIPORTIR
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take notice.

MR. PRESTON: The other stuff's all

hearsay.

THE COURT: WeJl. I'. not goIng to

per.it I donlt understand that I' • beIng

o 1

2

3

•
5

6 asked to per.lt thIs wItness to testIfy as to

7 the substance of what she told hI •.

MR. TALASNIK:8

9 THE COURT:

No.

Aa far .a procedure 18

10 concerned. I'll permit the test1aony.

(Whereupon the followIng ts

heard In open court)

1 1

12

13

MR. TALASNIK: Thank you.

1. DIRECT EXAMINATION

15 BY MR. TALASNIK:

16 Q • Mr. Ru •• ler, where are you currently

17 e.ployed?

18

19

20

2 1

22

A •

Q •

A.

Q.

A.

AtlantIc County Prosecutor'. OffIce.

How long have you worked there?

3uet • little over two y •• ra.

In what capacIty are you e.ployed?

I'. County Inve.tlgat~r wIth the Grand

23 Jury SectIon.

[J 2. Q. What doe. a county Inve.tlgator WIth the

25 Orand Jury Section do?

KATHY E. DURAND - OFFICIAL COURT RIPORTIR



188
RUMMLER - DIRECT (TALASNIX)

to interview viet i •• or witnesses with respect

to cases?

Q. I'd like to direct your attention to the

30th of March. 1988. and ask whether you were

whatever's necessary, are you ever

p"resented

necessary

doing

called upon

receive the cases prior to thea being

to Grand 3ury and do whateverls

on the file for that presentation.

Yes, sir, .any tlaetlll.

I

Included within the p~rase.

A.

A.

Q.

1

2

3

4

5

6

7

8

9

10

11 involved in an investigation that focused upon

12 certain complaints made by Gloria Siaon4lli?

with that

Yes, sir, I waa.13

14

15

A.

Q • And in what capacity were you

ease on the 30th of March?

involved

16 A. I was assigned that particular file and I

17 took a sworn state.ent fro. Ma. Si.onelli.

18 MR. TALASNIX: Your Honor, I have

19 a five page docu.ent that I'd like to have

20 .erked si.ply for identification.

21 (5-54, Pive page docu.ent .arked

22 tor identificetion)

23 MR. TALASNIX: I would ehow S-1I4 to

24 Mr. Davis.

25 BY MR. TAL"SNIX:
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Investigator. I want to show you a

2 document that has now been marked as S-~4 tor

3 identitication. I'd lIke you to look at It and

4 tell me it you recognize what it ia?

5

6

7

A.

Q •

A.

Yes, SIr, I do.

What do you recognize it to be?

It's the sworn state.ent that I took fro.

8 Miss Simonelli on the 30th ot March.

9

10

Q •

A.

How. what do you aean by sworn?

She was placed under oath and the

11 statement was taken and was signed by her and by

1 2

13

myself.

Q. Do you recognize the signatures on there

14 .s you~. and hera?

15

16

A .

Q.

Yes. air. I do. sir.

At the tIme that you IntervIewed her, do

17 you recall it ahe had any kinda ot docu.anta

18 with her?

19

20

21

A.

Q.

A.

Yea, ahe dId.

And what dId ahe have?

The restraining order, do ••• tic violence

22 r •• training order.

SImonellI, I'd lIke you to thInk torward toc
23

24

Q . Atter completIng the IntervIew with Ma.

25 Wedneadey, the 6th ot AprIl, 1988. Old you
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1 eOsin have occasion to be involved in this ca.e?

2

3

4

5

A •

Q.

A.

Q •

Yes. sir. I did.

In what capacity?

I tes~ified before

And what kind

the Grand Jury.

where did the

6 information come trom that you presented to the

7 Grand Jury?

8 A. From the sworn stateaent that I had taken

9 from Miss Simonelli.

10 Q. As a result ot your appearance before the

11 Grand Jury. do you know if an indictment was

12 returned?

been marked as 5-37 for identification.

13

14

1 5

A.

Q.

Yes, sir. it we •.

I'a going to show you an ite. that ha.

I'd

16 like you to look at it and tell ae if you

17 recognize what that i.?

18 A • Yee, 8ir.

19 Q. What do you recognize it to be?

20 A. This i. the indictaent that'. handed up

21 at the end of the day when pre.ented to the

22 Grand Jury and it i. an indict ••nt.

23 Q. Who'. the defendant na.ed in the

24 indictaent?

A • Ricnard Lee Highlander.
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1

2

3

4

Q.

A.

Q.

A.

In how aany counts 18 the indict.ent?

There Is three eounts, sir.

And what are they?

Aggravated assault, t~rrorl.tlc threata

5 and criminal restraint.

6 Q. Now. Investigator. what would happen with

7 the indictment and any po!lce reports or

8 interviews that are part ot the ca.e with

9 respect to • defendant or his lawyer?

10 A. All this intormation would be photocopied

11 and then would be given to the defendant and his

1 2 ,e t tor n e y as dIs C 0 v era b 1 e 1 n for _. t Ion.

13 Q • Do you know it that was done in this

14 ca.e?

15 A. I'm not sure, air. I would a •• u.e it

16 was, though, as a normal cour •• ot busin •••.

17 Q. Okay.

18 MR. TALASNIK: Thank you, I' ve no

19 further que.tiona.

THE COUR~: You .ay .tep down

inve.tigator. Than~ you very .uch.

THE COURT: Ladie. and gentlo.en,
o

20

21

22

23

24

25

que.tion •.

THE COURT:

MR. ilAYIS:

You •• y croa. e ••• ln•.

No, Your Honor, no
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1 you aay rea.aber, I believe last week when we

2 started the case, I explained to you' the concept

3 of discovery. I didn't have in aind this

4 particular indict.ent, but In general, a. I

5 think I explained to you last week, that once

6 someone is indicted or charged in a C••• , the

7 Rules ot Court provide In the ordinary cours.

8 that there is a process of what is called

9 discovery, where the attorneys, the prosecutor

10 and the defense attorney, exchange infor.atian,

11 what the case Is about and about what

12 inforaation exists, and that is called t~e

13 discovery process and take. place after the

14 filing of the charges and before any trial.

15 Okay.

16 What I would like to do, I think,

17 is take a few ainutes this afternoon and juat

18 get aoae baaic inforaation down and than receaa

19 and pick up toaorrow.

THE COURT: You aay call your naxt

20

21 Honor.

22

23 witn •••.

24

25 3uliano.

MR. TALASIlIK:

MR, TALASNIK:

Vary well, Your

Inveatigator

L. KATHY E. DURAND - OPPI~IAL COURT RKPORTKR
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A L J U L I A N 0, HAVING BEEN

WAS EXAMINED AND TESTIPIED AS

4 DIRECT EXAMINATION

6 BY MR. TALASNIK:

6 Q. Investigator Juliano, where are you

7 currently employed?

Prosecutor'S Office

8

9

A. II •••played by the Atlantic County

in the Major Criaes Squad,

10 Homicide Unit.

1 1 Q. And how long have you been eaployed by

12 the Prosecutor's Office?

13

14

A.

Q.

Approximately two years eight aonths.

And can you tell us what ths Major Criae.

16 Squad is?

16 A. Major Criaes Squad is charged with

17 investigating all hoaicidss or .u.pected

18 homicides that occur within the County or

19 Atlantic.

20 Q. Wsrs you a part or that unit during the

21 aonth. or April and May 1988?

Q. And in that capa.::ity, did you have

occa.ion to become involved in the inve.tigation

into the de~th ot Gloria Siaonelli?

[J

22

23

24

25

A. v••. air, I •••.
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A. Yes.1

2 Q.

19.
DIRECT (TALASNIK)

sir. I did.

I'd like to direct your attention. if I

3 m.y. to the 12th of May 1988 ••nd .ek you

4 whethe~ you received any inform.tion regarding

5 attempts to locate Mr. Highlander?

6 A. Yes, sir. The F.B.I. Agent Jack Reaaer

7 from Atlantic City notified .e that P.B.I.

8 agents in Colu.bia. South C.rolina would be

S interviewing a witness In the atteapt to locate

10 Mr. Highlander.

1 1 Q. Do you remember about what tl.e of the

12 day thia was on the 12th of May?

1 3 A. I don't know the exact tl •••• 1r. I

1. believe it was maybe 9:00 •.•.

15 Q. Okay. Did you get .dditional infor•• tion

16 through the F.B.I. with re.pect to the loc.tion

I? of Mr. Highlander hi.self l.ter th.t d.y?

18 A. I waR infor.ed th.t Mr. Highl.nd.r w••

19 apprehended l.ter that d.y.

20 Q. And do you r ••••b.r about wh.t ti.e you

21 received notice thQt he h.d been .pprehended?

22 A. I believe it w.~ .ppro~i•• tely .lx in the

23 evening, .fr.

2. Q • Mere you .dvi.ed wh.r. h. h.d b •• n

•

25 apprehended?
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A. 3ust In ColuabIa, South CarolIna.

195

2 Q. As a result of beIng advIsed that he had

3 been apprehended. what were you assigned to do?

4 A. I was assIgned, along wIth LIeutenant

5 Ray.ond Welsh of the Margate CIty Pollee

6 Department, to respond to Coluabla, South

7 CarolIna and to pIck up Mr. HIghlander, If he

e waived extradition, interview hia and bring him

g back to New 3ersey.

10

11

12

13

Q.

A •

Q •

A.

Why were you one of the onee sent down?

I was the case investigator in this case.

What about Lieutenant ·Welsh?

He was the ca •• investigator fro.

14 Margate.

15 Q. DId you actually .eet up wIth LIeutenant

16 Welsh on the evenIng of the 12th of May?

17 A. Yes, .Ir, I dId.

18 Q. And where dId the two ot you go?

19 A. Went to Bader Pleid and began takIng

20 connectIng aIr flIght. to Colu.bIa, South

21 CarolIna.

[J

22

23

24

25

Q. Do you r ••••ber about _hat tIs. you

arrIved in ColusbIa, SDuth CarolIna?

A. It wa. atter sidnight.

Q. And what dId the two ot you do?
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1 A. We got a .atel roo. and spent the night

2° there.

3 Q. When you awoke the next .orning on the

4 13th. where was the first stop that you and

Lieutenant Welsh aade?

In Columbia. South Carolina approxl •• tely ten

a .•.

5

6

?

8

9

10

A.

Q.

A.

Our first stop was to the F.B.I. office

And why did you go there?

For the purpose of interviewing the

11 F.B.I. agents that apprehended Mr. Highlander.

12

13

14

15

Q.

those

A.

Q.

Did you. in

agents?

We did. we

Was he the

fact, convers. with any of

talked to Special Agent Da~is.

only one you talked to that

16 morning?

1 7 A. Yea. sir, at that ti ••.

18 Q. After talking with Special Agant Davis.

19 what was the next thing that you and Lieutenant

20 Welsh did?

21

22

A. We

scheduled

were intor.ed that Mr. H~ghlander

for a h •• ring, a f~d.r.l h •• ring,

was

an

23 extradition hearing in tront ot the U.S.

24 Magistrete. and we tollowed the '.B.I. Agents

25 Davis and ele.ens to the F.deral Courthou•••
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flrst to the Rlchland County Jal1.

plcked up Mr. Hlghlander. and then

where they

to the

3 Federal Courthouse.

4 Q. And did you have occ •• 1on to see Mr.

5 Hlghlander that day?

6

7

A.

Q.

Yes 6 sir, on several occasions.

Were any special requests .ade by Mr.

8 Hlghlander that aornlng wlth reapect to per.onal

9 .atters?

10 A. Later on, When we had contact with hi •.

11 he requested that he be allowed to go back to

freshenh. could

.oaethlng

.o?

Rlchland County Jal1 where

put on new clothes and g.t

Wa. he peraltted to do

Certalnly.

Old you. therefore. l.av. hl. coapany for

the

Q .

A.

Q •

up.

12

13

14

15

16

17 soae polnt around ald day?

18 A. Yea, air, about noon.

19 Q. Old you later that day r.turn to the

20 Rlchland County Jal1 to pIck up Mr. HIghlander?

21 A. Ye••• Ir. we did.

22

23

24

Q. By that tlae, he had .Jre.dy been turned

over to your cu.tody?

A. Well. he w•• n't actu.lly turned ov.r to

25 our cu.tody untl1 h. wa. r.l •••• d froa RIcnland

KATHY It. DURAND OFFICIAL COURT Ra.ORTaR



198
JULIANO - DIRECT (TALASNI~I

1 County Jail.

Q. What was your purpose 1n g01ng to the

3 Richland County Jail on the afternoon of the

• 13th of May?

5 A. At that tiae, it was to interview hia and

6 to go back to New 3ersey.

1 Q. And who was with you when you went to see

8 Mr. Highlander and atte.pted to interview hi.?

9 A. Lieutenant Welsh was with ae.

10 Q. Did you get a chance to see and talk to

11 Mr. Highlander that afternoon?

1 2

13

A.

Q .

Yes. sir, I did.

And do you recall about what tiDe that

14 was?

15 A. Approximately 2:10 p .•.

16 Q. What was the first thing that you and

I? Lieutenant Welsh did when you saw Mr.

18 Highlander?

19 A. Firat. we introduced oureelves. told hi.

20 why we were there. I told M~. Highlander we'4 be

21 taking hi. back to New Jereey. and I then. at

22 that ti.e, advised hi. of his constitutional

23 rights. and told hi. t. at I' 4 like to talk to

24 hi. about this cri.e.

25 Q • Now; you had had occ •• lon to ••• Nr

~ATHY !. DURAND OPPICIAL COURT RIPORTIR



Highlander during the .orning before he returned

to the jail to freshen up?

Yes. air.

How did he appear to ~ou through the

n 1

2

3

4

A.

Q.

.JULIANO DIRECT (TALASNIKI
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5 morning?

would be normal, healthy person.

6

?

A • He appeared. the best way to d •• cribe hia

He w•• n't

8 overly excited, he was cal •.

9 Q. What about after lunch when you went back

10 to the County .Jail, how did he appear to you?

friendly to us.

tell his story.

1 1

12

13

14

15

A.

Q •

A.

Hewa s. I I d des c r 1 b e h 1.. a.s a 1.0. t

He wa. conversant. he ~.nted to

Row about physically, how did he look?

Pine.

16 Q. Were you able to tell whether he had been

17 able to. 1n tact, shower, change cloth •• , •• he

18 had requested?

o

19

20

2 1

22

23

24

25

A. Yes, sir, he had tre.h clothes on.

Q. Okay. What procedure did you and

Lieutenant Weleh u.e in advieing hi. ot hi.

right. in Richland County .Jai1?

A. We've a etandarJ righte tor. entitled

Your Right., which I read Mr. Highlander the

five point~ on the conetitutional. righte. At
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1 the end of the five points 1s a state.ant

wherein the person being2

3

4

statement

did. And

back to you.

th.en he signs

interviewed reads

This Mr. Highlander

it if he waives

the

his

5 rights. he signs on the space provided for his

6 signature. We witness it and put the tiae down.

7 Q. Okay. An Investigator. I '. going to sho..

8 you a document that has earlier been aarked .s

9 5-7 for identification. I'd like you to look at

10 it and tell me if you recognize .. hat that is?

11 A. Yes. sir. This is the original. Your

12 Rights form read to Mr. Highlander by .a and

13 witnessed by Lieutenant Ray.ona Welsh of the

14 Margate Police Depart.ent. dated May 13th. 1988.

15 Q • Are there signatures on that doeu.ent

16 that you recognize?

17 A. Ye., there are.

18 Q. And whose signature. do you recognize?

19 A. My signature. Ray.ond Wel.h' •• ignature

20 and Richard Highlander' •• ignature.

21 Q. After that 6ocu.ent .... gone over with

22 Mr. Highl.nder. did you •• k hl. if he .. ould be

23 willing to .peek .. ith you .bout the de.th of

24 Glori. Si.onelli?

25 A • Yss, .ir. I did.
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He said he would speak to us concerning

n 1

2

Q.

A.

JULIANO DIRECT (TALASNIK)
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3 this.

4 Q • Was Lieutenant Welsh present when the two

5 of you spoke with Mr. Highlander?

6

7

A.

Q.

Yes, sir, he was.

And did he remain with you throughout

8 whatever interview took place?

process.

Yes, sir, he d1d.9

10

1 1

A.

Q . I want you to explain the interview

if any, that you used 1n interviewing

12 Mr. Highlander there in the Richland County

13

14

Jail?

A • Yes, sir. At that ti.e, after I read Mr.

15 Highlander his rights and aaked hi. to apaak to

16 us, I also asked hi. if he would provide ua with

17 a sworn taped state.ent. He declined at that

18 time. Hla reason, at that tl •• , he .aid •••

19 because he didn't know ua well enough. Of

20 course. I agr.ed to take an oral .tat ••ent fro.

21 Mr. Highlander. and I .aked hi •• baaically.

22 what. and did he kill Glorla S1.onelll.

asked .pecific que.tiona

give sp.cltl~ anawere?
u

23

24

25

Q. Wa. the IntervleN • aituation where you

that called upon hi. to

l'
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1

2

A.

Mr.

Not initially. Initially

Highlander's story, and that

I wanted to get

is what he

3 wanted to give, but In an interview of that

4 type. you use that kind of technique. just ask

5 tor an explanation, and also pointed questions

6 at tl.es.

7 Q. As best you can now recall, how did Mr.

8 Highlander begin to recount the events that led

9 to the death of Gloria Sisonelli?

10 A. He he began by taking us back before

11 the death and laved some ground work. I guess

12 you might say.

13 Q. What did he include by _ay of ground

14 work?

15 A. He advised so that GlorIa Slsonelli had

16 filed charges against hi. and that there had

17 been a restraining order against hIs tllad by

18 Miss Si.onelli.

19 Q. Did he indicate how he felt about the

20 charges that were filed against hi. by MIss

21 Sl.onelli and about the restraInIng order?

22 A. Yes. sir. He indicate1 and stated that

23 he was very upset. extre.ely upset about the

24 tact that she filed tho~e charges against hi •.

25 Q . Did he eay why?

KATHY E. DURAND - OFFICIAL COURT REPORTER



203
3ULIAHO - DIRECT (TALASHIK)

Il_ J 1 A. Yes, sir, he felt that because the

2 charges were indictable that there was a chance

3 that he sight violate, if convicted, violate a

4 parole that lle was currently serving, and that

5 if he vIolated that parole, he would certainly

6 go back to prison.

7 Q. All right. What wes the next thing that

8 he began to tell you about after he expressed

9 his concern about going to pr1eon over thes.

10 charges fro. Gloria?

1 1 A • Well. he stated that on nuaerOU8

12 occaslon. he had tried to .contact Mi •• S1aonelli

13 to talk to her about these charges and that he

14 was unable, or she refused to talk to his about

15 thes. charge •.

16 Q. Did he indicate to you what decision he

17 .ade after he was unsuccessful in talkIng to

18 GlorIa or trying to get her to drop the charges?

19 A. Ye., 8ir. He saId that at one ti.e, ha

20 felt backed againat the wall and that tha only

21 way of getting out of going to prison was to

22 kill Gloria Si.onelli.

23 Q. Did Mr. Highlan~.r then bagin to diacuss

[J 24 tha events of the aay that Gloria died?

25 A. Yas, sir, he did.
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1 Q. Old he aake any reference to any Bpeciflc

2 10catlonB?

What did he tell you about the GreenhouBe

effect, what he

frequented the

Yes. sir.

He

in

The Greenhouse Bar.

called plan to kill her.

us that he knew that she

Greenhouse Bar and this,

He told

A.

Bar?

A.

Q.

3

4

5

6

1

8

9 Bald he planned to kill her about a week, and

10 that the GreenhoUBe Bar played a very iaportant

11 role in that. because he knew that she

12 frequented the place.

1988, that he and a friend were driving around

Margate looking for her when Mr. Highlander Baw

her car parked behind the Greenhouee Bar in the

parklng lot.

Q. Did he eay when thie wa., when this

Bighting of Glori.'e car occurred?

A. I believe he .aid it wa. approxi.ately

5:30 in the afternoon.

what di6 he .ay h. did

identifyIng her car1

at firet he wa. going in

to •• elng .nd

A. Nell. there and

of

in reepone.

April25th ofon thethat

on.Okay. Go

He Btated

How --Q •

Q.

Q .

13

14

15

16

11

18

19

20

21

22

23

24

25

il.'.. . KATHY I. DURAND
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2 until she ca •• out and do it.

3 Q. Where did he where did hia description

4, g.o t rom thet'e?

5

6

7

A.

Q.

A.

As far as what he did. sir?

Yes.

He said that he and a friend. who wa. 1n

8 the car with hi., then went to another friend's

9 residence and that Mr. Highlander picked up a

10 gun that held been keeping there. From there

11 they went to another location where he stated

12 that he took what's known as a speedball, a

13 combination of heroine and coca1ne, and then

14 returned to the Greenhou •• Bar later that

15 evening.

16 Q. Did he say why he went back to the

17 Greenhouse that night?

A. He said they pulled into a perking lot

and they observed Gloria coaing out of the rear

Q. Did he describe the return trip to

Greenhouse and What hsppened there?

A. He described whst occurred when he

arrived at the Greenhouse with hie friend.

[.J

18

19

20

21

22

23

24

25

A.

Q •

To kill Gloria.

How did he describe it?

the

~'.
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1 of the Greenhouse Bar, fairly close to ••• 1e

2 companion. When he saw Gloria come out of the

3 Greenhouse. he reached under the passenger seat.

4 he was In the front right pa~senger seat,

5 reached under the passenger seat and retrieved

there, cocked the h •••• r6

7

the gun that he put

back and got out of the car. He aaid he held

8 the gun down at his side and he approached

9 Gloria and the companion and that when he wae

10 about ten feet away fro. Gloria, he raised the

1 1 gun, pointed at her and fired a shot. He aaid

12 that she went backward and said. oh, no. I don It

13

14

believe this is happening,

He then fired at the .ale,

and he fired again.

He then-atated that

15 he ran to the car, toward Lucy the Blephant. He

16 ran to the car and jumped into the car and that

17 he and this other person then went to New York

18 City.

19 Q. Did he describe his flight path fro. the

20 scene of the ehooting?

21 A. Just that he wont fro. there to New York

22 City at that ti.e.

23 Q. Did he diecu •• ~ith you what, if

24 anything, he did in New York?

25 A. Ye., .ir.

KATHY B. DURAND
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the gun and that he went to the bus station In1

2 New York. At that time he called the hospital

3 and stated he was Gloria S1.onelli'. b~other and

4

5

he .aked about the condition

at that time that she h.d dled.

He was intor.ed

He then took •

6 bus and ended up in South Carolina.

There was no discussIon aside fro. what

there any discus. Ion about

been .. lth Glorl.?

1

8

9

10

Q •

A.

During the course of the interview,

the fello .. th.t

....
had

11 he stated. I dldn't .sk hl. for hl. ldentlty.

1 2 Q • Well. what d 1 d he. a y' abo u t hi .... 1 f • n d

13 the fellow that .. a ... ith Glorl.1

14

15

16

A.

Q .

A.

The fellow that was with Glorla?

Ye •.

He st.ted th.t he believed th.t the guy

17 wa•• threat to hi •.

18 Q. I don't under.t.nd. Can you gIve u ••o.e

19 aore Infor •• tion .long tho.e lIne.? What dId

20 Rlck .ay?

thefor

fIred a ehot at

and he .ald that

hethathe .tatedWell,

the guy that .... wIth GlorIa.

he ju.t ... nted to get .. ay.

Q. Did he l.y bla.e on .nyone

A.21

22

23

24[J
25 klillng?
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1

3

A.

Q •

A.

Yes, sir, he did.

What dld he say?

Mr. Hlghlander bla.ed the prosecutor. the

4 Prosecu~or's Office and Glor~. for her death.

Old he say how he bla.ed Glorla for her5

6

7

8

9

Q •

death?

A. Well, he said that

by flilng the chargea.

Q. Was there any aore

she forced hl. Into It

dlscusslon regardlng

10 the restraining order?

11 A. Not that I can recall.

12 Q. Okay. Old that essent~ally conclude the

After he atated that he bla.ed the

13

14

15

16

A. Ye 8.

Q. Wha t

A .

he dld add a few thlngs at

la It that he added?

the end.

17 prosecutor and Glorla for her death, he atated

18 that he atll1 loved Glorla and he hedn't alept

19 alnce he ahot her.

20 Q. Okey. And what heppened after the

21 etat ••• nt w•• co.pl.t~d?

22 A. That waa coapleted about 3:30 p... Pro.

23 there, we were ready to go to the elrport to

24 atte.pt to catch a fllght beck to New Jeraey.

25 Q. You have told ua whet Rlck aald to you In

KATHY E. DURAND - OPPICIAL COURT REPORTER
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Q. Waa Lleutenant Nelah atll1 wlth you?

South Carol1na Alrport.

a1rport?

fl1ghta back to New .Jeraey, proble. wlth the

He

No, air.

It was very

Can you describe tor

How was R1ck on that rlde to the

DIRECT (TALASNI~)

Wa had qU1te a b1t of proble. gettlng

Ye., air.

Okay.

Y•• , 8ir, we did. quite. while.

Old you make any atopa along the way?

Qu1et.

As I said. he was very conver8a~t.

Tell ua what went on at the alrport?

Did you have to walt long In the alrport?

From the jal1 to the alrport?

.JULIANO

A •

Richland County Jail. processed out, we then

A •

us now his demeanor during th1. interview?

A.

Q •

A.

Q •

the Rlchland County .Jall.

A. We checked R1ck Hlghlander out of the

was coapleted?

Q. What did you do then after the atate.ent

to tell It. He was cal. through that atory.

interrupted often, and tell it the way he wanted

Important for hl. that h~ tell It, not be

A.

Q •

A.

seeaed to want to tell hi. s~ory.

Q.

handcuffed h1m and brought hl. to the Colu.bla,

1,

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

o

n
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handcuffs so it would not be evident to the

Lieutenant Welsh was with Rick and you wera not?

instance. you would be with Rick and Lietenent

Welsh wouldn't?

point. we had a hot dog at the a snack bar

there. all three of us had a hot dog at the

At one

it would pay forIt was

Particularly whan I wa. trying

There was a jacket over the

Were there acc •• lona when, for

We used the facilities. the .ens

DIRECT (TALAS~IK)

Basically. wherever we went, Rick went.

Okay.

Ye s. si r .

Sure. y •• , air.

And would there al.o be oec•• lona where

Por the .ajority uf the ti.e. he was

JULIANO

roolD.

A.

A.

to arrange ticket. at the tick.t count.r and

calling back to the Major Cri.e. Squad in

Q •

Q •

A.

one ticket and not two others, and it was qUite

awhile before we got that straightened out. We

missed several flights.

Q. What was Rick doing during this period of

tiae?

was handcuffed.

snack bar.

county Visa card.

general public that he was a prisoner.

sitting either with Lieutenant Welsh or .e. It

was always one of us with Mr. Highlander. He

•

1•

2

3

4

5

6

1

8

9

10

1 1

1 2

1 3

14

15

16

11

18

19

20

21

22

23

24

25
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Welsh had the window seat, Rick was in the

mlddle and I was on the alsle seat. as requlred

by FAA regulations when transportlng prlsoners.

Q. What conversation. if any, do you recall

getting assistance

the plane?

Were you ultimately able to get a fllght?

Yes, sir.

And do you recall whac Rick was doing on

Lieutenant

(TALASNIK)
•

for a fllght.

DIRECT

He was sitting between

3ULIANO

Q .

A.

Q .

A.

1

2

3

4

5

6

7

8

9

10

11 during the flight back to New 3e.rsey?

12 A. It was a wide-ranging conver •• tion about

13 a lot of things. In particular, the thlngs I

14 recall are the wlndow washing buslness. whlch

15 Rick wae a meaber, and talked about wo.en in

16 general. also talked a 11ttle blt .bout what h.d

17 happened when he was apprehended.

18 Q. Ok.y.· Do you re.e.ber .bout what tl.e It

19 was that you .rrived b.ck In N.w 3.rs.y7

20 A. Approxl •• t.ly 11:00 p .•. , I b.llava wa

21 .rrlved. Wall, .ctu.lly. th.t would ba tha

o

22

23

24

25

Phll.delphl. Alrport. I know wa .rrlvad In

Marg.te approxl •• taly 12:15 •.•.

Q. Wh.t dld you do when you got b.ck Into

New Jer •• y?

KATHY E. DURAND - OPPICIAL COURT RIPORTIR
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JULIANO - DIRECT (TALASNIK)

When we got back to Margate?

Yes.

THE COURT: You aay step down.

THE WITNESS: Thank you.

When we arrived 1n Margate. he wa.

Ladies and gentle •• n.

Tal.snik. we' 11

Very well.

and we ordered

three of us, and

THE COURT:

Okay.

MR. TALASNIK:

Mr. Highlander was processed.

THE COURT: Mr.

pick up tomorrow in Margate.

brought there tor processing,

some food for all of us, all

A.

"Q.

A.

1

2

3

4

5

6

7

8

9

10

1 1

1 2

13 it's been represented to ae that thia aay be the

14 last witness tor the State. We'll,'of cour •• ,

15 know that tomorrow. but it's ay pre.ent

16 expectation that that may be the ca... I'. not

17 sure what our schedule to.orrow w11l be, but

18 or what nece •• arily tollow. that in ••quence,

19 but I'll keep you adviaed aa I know it. Again, I

20 don't have any particularly good inforaation tor

21 you yet about how far we go or when. but when I

22 do, I'll let you know. At thia point. I don't

23 know anything about Fr14ay anough to give you

2. any reali.tic atat ••ent •• to whether yOU'll be

25 here or not. So for the ac••nt, plan that

KATHY I. DURAND - OFFICIAL COURT RIPORTIR
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have headsets or not going to naad tha.?

tape recorder and .ap)lf1er, Your Honor.

the one that was .arked. so hava aupplias

copiaa for anybody alaa that .ay na.d th••.

(Jury excused at 4:15).

THE COURT: You have equip.ant

you're going to bring in with respect to S-10<

I'll want

See you

No, we I 11 ua. •

v •• , Your Honor.

Y.s.

Okay. you hava a

Okay. You going to

During tha playing of

MR. TALASNIK:

MR. TALASNIK:

THB COURT:

THB COURT:

MR. TALASNIK:

THB COURT:

tranacript aarked for idantification.

pleas. be here at 9:00 ready to go.

then.

the tap.s.

you'll be here Friday, although I .ay wind up

changing that before w~ get closer to it.

Again, just as a realnder, please .akE sure that

you don't have any conver •• tJona about anything

having to do with the case, nor should you read

any accounts or hear any account. in the a.d1.

with respect to it. and we ahould be ready to go

first thing in the .orning with Mr. Juliano. so

1 •

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

2&

[J
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1 • MR. TALASMIIe:

21.

Your Honor. I don't

2 make any reques~ that the jurare have thea.

3 THE COURT: I wasn't inviting one.

MR. TALASMIIe: Ok.y.

THE COURT: I was really referring

6 to copies for you and Mr. DavIa. and alao. I,

7 expect we should ~ave one tor the court

8 reporter.

9

10 Your Honor.

MR. TALASMIIe: I'll see ~o 1~,

1 1 THE COURT: Anything el.e that we

12 need to discuss?

13 MR. TALASMIIe: Well. Your Honor. I

1. kind of like to know which def.n •• wi tn•••••

15 will be called toaorrow. Your Honor h.d

16 requested throughout that I ke.p the def.n.e

17 .dvised .nd indic.ted that you would h.v. tha

18 defense recipric.te. and I axp.ct to b••bl. to

19 re.t by the clo •• of the aorning •••• ion .nd

20 would like to know who will b. call.d toaorrow

21 atternoon.

22 MR. DAVIS: Li.ut.n.nt Baak.,

23 Judge. Ell.nbog.n, Judy Abruzzi. Brian Abruzzi.

2. Th.y'll be .v.il.bl. in th. aft.rnoon. Po •• ibly

•

25 Haywood'. down there aleo. eo

IeATHY E. DURAND - OFFICIAL COURT RIPORTIR



l'_ J 1 THE COURT:
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Steven Haywood. Those

2 four ought to give us • pretty good running

3 start for tomorrow. Is it still your ~sti.ate.

" Mr. Davis. too. you 111 be ab:"e to rest on

5 Wednesday?

6

? .Judge.

IIR. DAVIS: I kind at think so.

8 THE COURT: Okay. We .. ill

9 tentatively plan. nobody's locked. but ..e'll

10 tentatively plan to have the de fens. rest on

11 Wednesday. and then subject to any rebuttal or

12 anything, we would have closing .rgu.ents

13 Thursday .orning and then go right into the

14 charge. Play it by e.r tro. there. I .. ill

15 have soa.thing tor you to.arrow, one way or

16

17

another.

look .t.

At least I have eleven page. you can

I .hould bav. aore tor you to.orrow.

18 so th.t ..h.t you .. ill h.ve ie pretty clo.e to.

19 it not a word tor ..ord ver.ion. at .. h.t I

20 propo.e to ch.rge in the ..hole ch.rge. I h.d

21 .entioned. I think e.rlier. th.t it .... ay

22 pre.ent inclin.tion to prep.re th.t in • tara

I don'tc
23

24

that would b ••ub.is.ible to the jury.

atill .y intention to prep.re th.t.

It'.

25 think I .aid••nd I .hould have. I think. th.t

KATHY I. D~RAND - OFFICIAL COURT REPORTER
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I will be in a position wherr. it would be able

I'll sub.it that in writing to the jury, if it

was sort of unanl.ously agreed that thatls what

NR. TALASIlIIC: No, thank you.

THE COURT: Please be here at

quarter to nine 80 we can touch ba •• with

whatever we need to.

(Court adjourned at 4:15)

to be done if we wanted to. Anything else?

I wouldn't do that without co~sent, butI need.

• 1 •

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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2
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4
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8
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1 1

12

13

14

15

16
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3

there 1. no rea.on to d •• crib. it. content

.p.clflc.lly for the r.cord hara. At tha

appropriate ti •• , I Que •• I can alway•••ke •

copy, tor tbe record, of the dOCU••Dt it •• lf,

b~t lt 1•• word by word v.r.lon of wh.t I

lntaad to ch.rga oa av.ry .ubjact. I h.va

lnvltad coun.al to .ddr••• thr.a laaua.. If

thara la .aything la thara th.t ahoulda't ba la

th.r., lf thara 1••nythlng th~t ahoulda't. tb.t

1., lf thara i ••aythin la thara th.t 1. aot ln

th.r••nd ahould b., .nd lf thara la .aythlng 1.

(Th. followlng 1. h •• rd out of the

pr •••nc. of the jury .t 1I:30).

.THB COORT: Th. r.cord wl11 refl.ct

~h.~ ~b1. aarning I gave caun•• l an •• ended

flr.t .h•• t on the propo•• ~ v.rdlct fora for the

flr.t pha•• of the trlal. I already g.ve

caun•• l the text of what I propo•• to pre.ent to

the jury •• th. ch.rg. for the flr.t ph••••

••ked caun•• 1 to review all of that .aterial and

to b. pr.p.r.d to dl.cu•• lt With a. toaorrow

wh.n I .bout wh.n I .ntlcip.t. the

t •• tl.onl.1 portio~ of thi. ph•• a of tha tri.l

w111 end. In the propo•• d charge, to wh1ch I

1

2

3

•
5

6

7

8

1I

10

1 1

12

131.
15

16

17

18

ill

20

21

22

23

2.

28

invite caun•• l'. attention, I have ..11.



•• k hi. to co•• back.

MR. TALA5NIIC: Y••••1r.

a1nut •• , around 1n there.

Any~hlng .1 ••

.1ury r ••dy?

M.yb•• 1gh~•• n

Th. tlr.~ ~wo ARB

Your Bonor, I have

Ye., Your Bonor.

A.1t ~b•• ~o joln u.

Olt.y.

And where'. 5-111

We bave the equip.ent

Th. ~.p. run••••• n~1.11y

THIl COURT:

THIl COURT: Olt.y.

THB COURT: Any ld•• how .uch l ••• ?

MR. TALA5IlIIC:

MR. TALA5NIIC:

THIl COURT:

MR. T·ALA5NI~:

MR. TALA5NIIC:

THIl COURT:

The third 81de 1. eo•••hat 1 •••.

I w•• , .g.ln. golng ~o •• It ~h.

Wlnd Mr . .1u 1.no for ••• pl ••••••nd

~h. jury 9:30).

(Tb. followlng 1. b •• rd b.for.

cott ~b. r.cord dl.cu•• lon).

pl •••• :

~h.r. ~h.~ .hould b. phr•• ~4 dlff.r.n~ly ~h.n

the way it'. phr •••d.

b.for. w. b.gln7

then I can pre.ent it to the Court.

h.lt hour.

r ••dy, Mr. T.l •• nllt, for pl.ylng of 5-107

Nitn••• to identify it and autbenticate it and

5-11 h.r •.

r..,
1.-1 1

2

3

•
5

6

7

8

9

10

11

12

13

1.

15

16

17

18

19

20

21

22

23

2.

28
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JULIANO - DIRECT (TALASNIB)

1 THE COURT: ~ll rlgh~, l.dle••nd

2 Ae you r ••••b.r .•e

3 ln~.rrup~.d tbe ~ •• tl.ony y •• terday .fternoon of

4 Mr. 3ullano, who •• y r •• u •• the wi tn•••• tand at

THE COURT: The o.~h ~h.~ you ~ook

y •• terday, air, continue. In .ffect today. You

5

6

7

8

9

10

A L

PRBVIOUSLY SWORN.

"OLLOIIS:

J U L I A N O. HAVING BEBN

liAS BXAMINED AND TESTII'IED AS

11 •• Y be .e.~ed.

12

13

16

THE NITNESS:

DIRECT EXAMINATION

BY MR. TALASNIE:

Ye., air, thank you.

15 Q. And Inv•• ~lg.~or. I'd 11k. ~o go b.ck

16 brIefly, If I ••y. ~o our dl.cu•• loD of ~h.

17 In~ervle. of Mr. Hlghl.nder In Sou~h C.rolln•.

18 Do you rec.ll ~e.~lfylng .bou~ ~h.~7

19 A. Y•• , air, I do.

20 Q. And you've .lre.dy Id.D~lfl.d for u. ~he

21 Miranda .arning. tora and the 81gnatur ••

contained on it?

A. V•• , air.

22

23

26

28

Q. Now,

~hroughou~

w•• Lieutenant •• lab pre••Dt

~he en~lre In~.rvl•• proc ••• ?

BATHY E. DUAAND - Orl'ICIAL COUAT AIPORTER
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_ULIANO - DIRECT (TALA5NIK)

interview?

A. V•• , air, 11: w•••

h.d b.en conducted?

docu•• nt th.t h ••••rli.r b •• n •• rk.d •• 5-12

Li.ut.n.nt W.l.h h.d oth.r

I w.nt to .how you • two p.g.Ok.y.Q •

i. divid.d up.

infer•• tian, and in the hoalclde c ••• , the work

I'd like you to look .t it .nd t.ll •• if you

for id.ntific.tion, it'. two p.g•• of typing,

r •• pon.ibiliti •• , •• did I. too. It w•• d.cid.d

intervie•• 1n thi. c •••• other report

int.rview. of Mr. Highl.nd.r.

A. Well, they1re h •• ring the ••••

r.cogni •• wh.t it i.?

offic.r. li.t.ning ·to th••••• int.rvi.w .nd

Q. Why would it b. th.t you h.v. two

only one conduct. a report?

A. No, .ir, I did the r.port.

A. V••• a1r. he w••.

proce ••• and at ao•• tl •• thereafter, w•••

Q. At the conclusion of the interview

Q. Did bo~b you and Lieutenant Welsb .ake

report ever •• da au••• r1z1ng the interview that

report. au••• rlz1ng the detal1. of that oral

.t th. ti •• th.t I do th. r.port. of the

,.,
l---l 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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3ULIANO - DIRBCT ITALASNIB)

1 (Wi~ne •• co.pli •• )

2 A. Ye., air, tnia 1. the report I prepared

3 concerning the intervie•• of Mr. Highlander on

4 May 13th. 1988.

5 Q. I. ~ha~ r.ci~.d In bo~h of ~ho.e ~yped

6 pag •• ?

7 A. Y••• oir. i~ i •.

II

9

10

Q .

A.

Q •

Are you the one who prepared the report?

V•• , air, I dId ..

Where did the infor.ation co.e fro. tha~

11 1. contained In that report?

12 A. I~ ca•• fro. field no~e. ~aken a~ ~he

13 tl •• of the interview.

14 Q • The intervie. with wbo.?

15 A. Mr. Highlander.

16 Q. Mow, let •• bring you back to where .e

17 left off y •• ~erday. and ~ha~ i ••i~h you and

18 Li.u~.nan~ Wel.h and Mr. Bighlander a~ ~he

19 Margate Police Depart.ent ao.et1••• fter

Q. Why .a. he ~aken ~o Marg.~e a~ ~hat hour.

rather than .i.ply lodg.d i~ ~he county' 3ail

until ~hi. ne.~ he.rIng?

A. It'. procedure When an arr •• t 1•••d.

20

21

22

23

24

25

.idnight.

A. V••. .ir.

• •



8
JULIANO - DIRBCT ITALASNIK)

ao•• on the plane, •• I recall, but .e .eren't

aleepy tired. and Mr. Highl~nder looked to be in

good ahapa. he wante~ to talk.

Q. What do you .ean he wantad to talk?

that tbe pereon 1. proc••• ~d. that includ•• the

taking at aug ahota and tha taking at

fingerprint., 'and bee.ue••ach po11e. depart.ent

at the State at New jeraay ia individualized

through code nu.bere OD the carda and

photograph., it .uat be done at the place or

aun1c1pa11ty where the .arrant wa. i •• ued.

Q. That'. why he ••• taken to Margate •• the

tirat atop?

A. That'. correct.

Q. Wa•• deter.in_tioD ••4e to att ••pt to

interview Mr. High~andar again at the Margata

Police Depart ••nt?

A. V•• , air. it •••.

Q. Well, now, it'a attar aidnight. you and

Lieutanant Welah and Mr. Highlander had been up

all that day and had tlown all that diatance.

Didn't you think twice about trying to interview

hi. attar allot that?

A. We .eren't tired, .e •• re, what I would
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JULIANO - DIRECT (TALASNIKj

1 A. Mr. HIghlander w•• ~ery Intere.ted In

2 getting hi. story aero•• , and I gave hi. the

3 opportunity aad he took it.

• Q. How do you know that be .a. Inter •• ted in

5 getting, to u •• your word., hi •• tory aero •• ?

6 A. When I •• ked hI. If he would do a .worn

7 taped .t.t•• ~nt. he •• ld Y••• he ••• inter •• ted

8 In doing & tapQd atat ••• nt, but be ••nted to do

9 it on hi. trr ••. he .anted to lay the

10 foundation, he .anted to .et the background to

11 the IncIdent, and I .greed to th.t.

12 Q. Did you deter.ine it appropri.te to

13 re-.dvi.ed Mr. Highlander of hi. v.riou.

14 conetitutional right. before he would give such

15 • state.ent?

16

17

A .

Q .

I certainly did •• ir.

I have. docu•• nt that ha••arlier be.n

18 •• rked a. 5-8 for identification, I'd like you

19 to look .t it .nd tell .e if you recogni.e wh.t

20 it ie7

21 A. Y•• , air, this 1. the right. :ora, the

22 .tand.rd right. for. entitled Your Right •• fro.

23 which I re.d Mr. Highlender ni. con.titution.l

24 righte on the 14th of May. 19" at 1:05 •.••

28 Q. Are there .ignature. on there that you

KATHY I. DURAND - OrrICIAL COURT RIPORTIR
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3ULIANO - DIRICT (TALASHIE)

recognize?

A. Y•• , air, there are.

Q. And who •• signatur •• would they be?

A. Richard Highlander, ay 81gnature and the

.1gnature at Lleutenant Rayaond Wel.h at the

Margate Pollee Departaant.

Q. Ae wlth the rlghte tara that you earller

identified, 1. there anyone caution on there to

Mr. Hlghlanaer that whatever be ••ye can be u ••d

1n a court?

A. V•• , air, there 1 •.

Q. Wa. there .~y diecu•• lon betw•• n you and

hi. about any concern. he algbt: have about: wbat

he wa. about: to •• y being u •• d 1n court?

A. No.

Q. What wa. the next thlng that wae done

atter Mr. Hlghlander wae ra-advl.ed ot hl.

rlght. that early aornlng?

A. I dld what 1. called a pre-Jntervlew.

Q. What le a pre-lntervlew?

A. In a pre-lntervlew we talk agaln about

the .tat •••nt and about: the .tat •••nt he ••4e

earller. and we go over It ~nd try to plnpolnt

detall. and go In tor the aore exactlng detall ••

what happened In the Incldent, and at thle tlae.

KATHY I. DURAND - OWWICIA~ COURT RIPORTIR
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JULIANO - DIRECT (TALASNIK)

1 al.o •• ke the .u.p.c~ or latervle••• t •• l aore

2 coafortable about what'. going to be •• 1d on

3 tape. I don't .ant to throw any surpri ••• at

4 th •• , I .ant th •• to know exactly what'. going

5

6

?

8

9

to be on that taped atat ••• nt.

Q. You would hava, theretore, explalned to

Rlchard Hlghlander the klnde at tblng. you were

golng to •• k hia about on tb. tape?

A. Ye., .1r, I dld.

10 Q. And dld you .tlck to tbat plan, that 1.

11 to Day, you dldn't a.k hla anytblng .urprl.lng

12 or unexpected on the tape?

13 A. No surpri ••• , no, .1r~

1. Q. Were you the one who dictated the tor.at

15 at thl. taped lntervlew?

16

I?

A.

Q .

In what regard?

Well, did you •• Y, for Instanc., look. I

18 don't .ant you to volunt •• r anything, just

19 an ••• r the qu•• tiona that I a.k you and .e'll

20 get on, we'll get ott?

21 A. No, tbl. ca.e Hr. Hlghlander .a • • 0

22 wl11lng to talk, tbat be wanted to do lt ln a

23 narrative tora, he wanted t~ tell hi. story, and

24 I ••• n't about to say no, you have to do it this

26 way. I belleve tbat tba pertlnent tact. would

KATHY E. DURAND - OrrICIAL COURT REPORTER
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3ULIANO - DIRBCT (TALASNIK)

he didn't tell I would a.k about.

ai.ply turn on the tap., ••y, did you ahoot

Q. Tell .e the ~rocedure that is tollowed

This la Mr.

"e also indicate to the person

We alao •••• r the pereon to tell

"a indicate the date. the tl.e. the

is being taken.

be told it he told his story and anything that

the state.ent's being taken tro. that there is

be preaent in the roo., fro. wboa the etat •••nt

the atat •••nt, which inv.etigator, who el ••••y

placa tha stats.ent is being taksn. who's taking

tor.at.

do you ••• the tape rec'rder 1n front of

A. It econo.ica .ere the pr1 ••

,
gUide. ue when .e take a taped atat ••• nt, •

Highlander's opportunity to tell hie story.

when you take. tape recorded atat ••ent.

you. is this state••~t being taken with your

eo•• thing, a. an inv•• tivator. that I'. bound to

eo.ethlng that he lndlcatsd he wanted to do. and

consideration, I suppo•• , air.

Q. We have. taped etat ••ent for.at which

Q. Wouldn1t it have b •• n aore eeQDo.leal to

tape.

Gloria. get an an••er anU that'e tbe end of it?

••orn taped atat •••nt, and w. tallow that
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30LIAHO - DIRICT (TALASHIB)

1 ~be tru~b. tbe .bole tratb .nd notblng ba~ ~be

2 truth, and .e re-adv1 •• of the conat1tut1onal

3 right. at that ti •••••ell.

•
II

I;

1

Q. I bave a one page docu••n~ that •••

earller .arked .e 5-8 to~ Iden~ltlc.~lon. I'd

11ke you ~o look .~ 1~, ~ell .e It you recognlze

.b.~ 1~ le?

8 A. Ye., air. Th1. 1. the taped atat •••nt

8 tor •• t .blcb I tl11ed oa~ .t tbe tl.e ot Mr.

10 Blgbl.nder'e Intervle••nd ~.p.d e~.~•••n~ In

11 tb. M.rg.te Pollee D.p.rt ••n~ on tb. 1.tb ot

12 M.y. leaa. b.glnnl~g .~ 2:23 •.•.

13 Q. Ie there aleo an Indication on that for.

1. .b.n tb. et.t •••n~ .nd.d?

111 A. Y••• air, there-e. cODcluelon tl •• , the

1& I •• t entry aD the atat •••nt.

11

18

18

Q.

A.

Q.

And .b.~ le ~b.t tl •• ,

3:116 ••••

•• 11. tb.~ co••• ou~ ~o .boat .n boar .nd

20 • b.lt. do ••n't It?

21

22

23

2.

211

A. I b.ll.v••0.

Q. Old It re.lly t.k••n bour .nd • b.lt

you ~o •• k Mr. Blgbl.nd.r It b•• bo~ Glorl.?

A. No, eir.

Q. Mb.t ••• ~b. r •• t ot It?

BATNY a. DORAHD - OPPICIAL COORT Ra.ORTaR

tor



that have now-b.en •• rked •• 5-10-A .nd 5-10-8

3U~IARO - DIRICT (TA~AS.II)

A. Mr. Hlgblandar axplalnlng ble etory.

the cover piece of ,.ach tape.

Q. Go on.

A. Indicatlng Mr. HIgbland.r'e n •••• tb.

date, eubject .atter, what ca •• ••• involved,

tb•• and t.ll .e It you r.cognlz. wb.t tbey .r.?

A. Y•• , air, th••• are the two c •••• tt.

tap•• u •• d to take •••orn taped atat •••nt fro.

Mr. Hlgbland.r on tbe 14tb of M.y. leaa.

Q. Are there any .arcinge OD tbo•• two tap••

tb.t belp you recognlze wb.t tb.y .r.?

on

Tb.r••1.0

I'd 11ka you to look at

My b.ndwrlting In tb.

I'. going to abow you two it •••Okay.

Y•• , eir.A.

tb. t.b••r. puncb.d out. wblch w. do In tb.

back. to prevent accidental era.ur •.

Q. After tho•• tap•• are ••d., what are done

wItb th•• ?

A. Tb.y .r. tr.neport.d b.ck to tb. M.jor

Cr1 ••• Squad where the ••cratar1 •• tranepo••

th•• on to • paper a d tran.crlpte, and that

tran.crlpt le cb.cked by tb. Inv.etIg.tor for

accuracy, and then the tap•• and the tranecrlpt

and by who. the atat •••nt w•• taken.

for Identlflcatlon.

Q.
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JULIARO - DIRECT (TALASRIB,

1 -- tr.n.crlpt 1. r.turn.d to tb. fl1 •• tb. t.pe.

2 are given back to the •• cretar1 •• and the tap••

3 are then locked in • •• t. k •• ping cIa•• t, taped

• atat •••nte.

through tblr~y-oD•• although there are no

nu.ber. on tbe orlgln.l. I w.nt you wbo look .t

S-11. wblcb 1. wb.t 1 ••• rked. tell •• lf you

5

6

7

8

9

Q. I I.
docu•• nte,

going to .bo~ you now a •• rie. ot

nuaberlng -- •• 11, it'. nuabere one

10 recognize what that 1.1

Q. Do•• tb. tr.n.crlptlon .pp•• r to

.ccur.tely refl.ct tbe lnfor•• tlon tb.t'.

contained on the tap •• ?

A. Y•• , air, it do ••.

Q. Do tbe t.pe••ppe.r to be. b •• ed on your

11.t.nlng to tbe •• In tb • •••• condltlon tbey

Hlgbl.nder t.k.n on tb. 14tb of lI.y. 11188.

Q. H.ve you b.d occ •• lon to go tbrougb th.t

tr.n.crlpt p.g. for p.ge?

A. Y•• , air, I have.

Q. And b.v. you b.d occ•• lon to co.p.re lt

wltb tb. t.p•• tb.t you've ld.ntlfled for u.?

A. Y•• , eir. I bave.
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JULIARO - DIRECT (TALASRIX)

1 Q. Did you ever ~urn ~h. ~.p. recorder ott?

2 A. I turned it ott to change tap... It ran

3 out once and t believe I turned it ott. a.cond

• tl •• in order to put. fr •• h tape 1n, or a fr •• h

S 81de to • tape.

6 Q. Other than •• wa. n.c •••• ry to either

7 turn a tape over or 1n•• rt a ne. tape, wa. the

e tape recorder ever turned ott during the entire

i ti.e that Mr. Highlander told you hi •• tory7

10 A. No. air. it wa. not.

11 Q. Suppo.e Mr. Highlander .tarted to talk

12 about thing. tbat didn't really relate to tbe

13 .hooting. what did you do?

14 A. It he began talking about thinge

1& non-related to the .hooting, I wouldn't turn the

1& tape recorder ott. I would allow it to run and

17 try to redirect Mr. Highlander to tbe .ubject at

18 hand.

1i Q • Okay, ••• there ever a tl •• wben he wa.

20 etopped eo that you could bring hi. back to tbe

21 .ubject at hand7

thought ••ore toward the in~ident at hand.

he continued to apeak. and that ••• tlne.

Q. Okay.

A. Several att •• pte .ere ••4. to turn hi.
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3ULI~NO - DIRECT (TALASNIB)

.hl1. you're 11.t.nlng and It h.lpa to ab.orb

b.co•••• 11ttl. bIt tough.r •• 0 I .1.ply.

tl ••• I'd 11k. to begIn playIng tor the jury

hour. gIve or take at•••1nut••• appar.ntly.

Ladl •• and

... '11 •••

Wben tbere 1.

Your BODor, at th1.

All rIght.

So•• tl.a. 11.t.nlng to tap•••

Aa you've alr••dy h •• rd. they

I caution you, fro. p.at

MR. TALASNIIl:

THIl COURT:

partIcularly tor langthy p.rlod. at tl •••

the ta.tl.ony at a 11v••1tn•••.

1. any aore or 1 ••• i.port.Lt, you'll .ake your

experience, that Ii.taRing to tap•• 18, In a

how It go ••.

hour. and ••Vb • • l~o at the •• coDd.

own d.ecl.1one about what'. i.portant, I do

cautIon you th.t you'll n •• d to pay c.r.tul

Wa wIll probably take a r.c••• at tha tlr.t halt

your attantlon.

play.d tor you.

total approxl.at.ly an hour and. h.lf. My

gentl ••• n, .elre g01ng to have th••• tap••

the tap••• each on. b.lng approxl.at.ly a halt

underetanding 1. that there are thre. aid•• to

S-10-A.

• live wi tn••• here you can .atch the witD•••

.
•• n ••• a 11ttl. bIt tough.r than 11.tanlng to

.1thout In .ny •• y .ugg•• tlng tb.t tbl ••vld.nc.
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3ULIANO - DIRBCT (TALASNIK)

1 attention •• the tape 1. running. Unle •• there

2 eo.ething that I do not now

3 anticipate. ODce we .tart the tape. we w111 jue~

4 let It run untll the flret elde of the tape rune

5 out.

6 (Begln playlng tape at 9:45).

7 (Interrupt playlng tape at 9:47)

8 1'aB COURT: You're going to have

9 dlfflculty hearlng Mr. Hlghlander, although I'.

10 not havlng any dlfflcult hearlng Mr. 3ullano.

11

12

13

(Continue playlng tape

at 9:48).

(Stop playlng tape at 10:16).

TaB COURT: That'. the end of the

15 flret elde of the flr.t tape7

16 BY MR. TALASNIK:

17 Q. Inve.tlgator, 1. that where the end ot

18 the flr.t -- 1. that when the flr.t .1de of the

111 tape ended?

20

21

A.

Q .

Ye •• air. 1t 1 •.

And would you ee.crlbe exactly what you

22 dld ae that flr.t .1de ended7

23 A. I pu.hed the ejectlon button and turned

,
~.

24 the tape up.lde down and put It back In.

25 .ecau.e there i. no leader tap •• it begIn. to

KATHY a. DURAND - OrrICIAL COURT RapORTaR
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point Ila turning the tape over and would begin

playlng .1de two at tape one.

how the next halt hour go •• , 1. that ODce ••

coae back. we'll play the e~cond and thlrd elde.

JULIANO - DIRECT (TALASNIK)

record laaedlately agaln.

Q. Wa. there any conver •• tion at all ~.ong

any at the three at you. that le to .ay.

your •• lt, Lieutenant Welah or Mr. Highlander,

bet••en the tl •• the fl~.t alde ran out and the

tl •• the .econd aIde wa. turned on?

A. Ho, air.

take just. brief .inute or two t~r a ~.c ••• ,

spla.h eo•••ater on your face or whatever, and

w.'ll be rlght back to plck up wlth the next

.1d. at the tape.

(The tollowlng 1. heard out at the

pre.enc. at the jury at 10:17).

THB COURT: rrankly, I took the

rece •• here ao.tly becauee I had told the jury

..e'll

"ell, why

Your Ronor, at this

All rlght.

rake. brief rec ••• ,

My pre.ent thlnklng, dependlng on

THB COURT:

MR. TALASlfIJt:

that I WOUld.

wlthout another break.

then w. wIll r •• u ••.

don't you hold tha~ tor ju.t a alnute .

0 1

2

3

4

5

I;

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

211

.'

KATHY B. DURAND - OrrICIAL COURT RBPORTB •



1

2

3

,

21
3ULIANO - DIRaCT (TALASNIK)

(Whereupon Cour~ tak••• brier

rec ••• at 10:17).

• (The followlng le hear4 be fora ~ha

jury a~ 10:32).

5 THa COURT: All rlgh~, Mr.

6 Talaenlk. you aay a~ar~ wlth ~he nex~ ~ape.

7 (Bagln playlng ~ape at 10:35)

8 (In~errupt playlng ~apa a~ 10:3i)

i BY MR. TALASNIK:

10 Q. Inv•• t1gator juliano, I h.ar a d1fterent

11 voice now than we have b •• n h •• ring, that 1. to

12 .ay, dlff.r.n~ ~haD your., appar.ntly dlffaren~

13 than Mr. Hlghlander. Who wa. lt ~hat a.ked ~ha~

l' que.~lon7

15 A. Tha~ wa. Lleutenan~ Rayaon4 M.l.h of ~he

16 Margate Pollee Depar~aen~.

17 Q • And wa. he pby.leally pre •• n~ tbrougbout

18 the proee•• ?

li A. Y••.

20 (Contlnu. playlng tap. at 10:3i)

21 (Stop play1ng tap. at 11:05)

22 BY MR. TALASNI.:

23 Q. Invaat1gator Ju11ano. wbat 1. 1~ tba~ we

2' heard at tb. tall end of tbat tap.?

25 A. That'. tb. eonelu.loD of tbat .1de of tbe

KATHY a. DURAND - O"ICIAL COURT Ra'ORTaR



"ULIANO - DIRICT ITALASNIK)

the tap•• that he u ••• , the .arri. tap••.

Q. .0., Inve.tigator 3ullano, •• 've h.ard

given to •• by Lieutenant .elah, and it wa••

tape ••d. by the Sarri. Corporation, that alao

produc.d exclu.ive1y for tha Atlantic County

pro•• cutor'. Ottice at the tl ••• wblch contained

labels on both sides indicating it wa. Atlan~ic

both

Tho•• are

The •• cond tap. wa.

It wa. a fre.h

The first tape is a tap.Y•• , air.

•• k •• c •••• tt. tap•••

County Pro ••cutor'. tape.

A.

tape.

Q. Nha~ did you do when ~ha~ side of ~he

tape ran out?·

A. I had a secohd ~ape, which I pu~ in ~he

•• chin., back recording.

Q. Set •• en the tl •• that you r ••oved the

firs~ ~ape and ~he ~i.e ~ha~ you placed ~he

•• cond tape In. wa. there any cORver •• tion ••ong

any of the three people 1n the roo.?

A. Ho, 8ir.

Q. Now, I no~e ~ha~ ~he firs~ ~apa ~ha~ was

iden~ified as S-lO-A appears ~o be physically

differen~ ~han ~he .econd tap,e .arked 5-10-8.

Can you explain that?
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3ULIANO - DIRaCT (TALASNI~)

1 two 81d•• of • coaplete ta~. and you're juet now

2

3

4

getting to the event.

Gloria Si.onelll?

A. Yes, 8ir.

.urroundlng the death ot

5 Q. Why wa. that?

6 A. Mr. Hlghland.r wa. laylng the toundatlon,

7 a. h. put It. tor thl.. He telt co.tortable

8 telllng thl •• tory hl. way, and I wa.n't about

g to .top hl. tro. telllng the etory hl. way.

10 MR. TALASNIK: Your Honor, at thl.

11 polnt, I'd 11ke to begln playing tape two, .1de

12 one.

13 THa COURT: You .ay proceed.

14 (Begln playlng tape at 11:08)

15 (Conclude playlng tape at 11:3g)

16 BY MR. TALASNIK:

11 Q. Inve.tlgator 3ullano, atter that portlon

18 ot tha tapa, 1. thare anythlng el.e contalnad on

Ig the balance ot .1de three or any ot eide tour?

20 1\. No, elr, that wa. the end ot the

21 .tate.ent.

22 Q. Na. there any turther convereation wlth

23 Mr. Hlghlander that evenlngt

24 A. Ye., there wa about gettlng ready to go

28 be entered In the County 3al1.

KATHY a. DURAND - O•• ICIAL COORY R.PORr.R
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.e'r. going to take _ brief rac ••• at tbla point

whlle I con.1der what Mr. Tala.nl11: hae ln .1nd.

to .oying certaIn it ••• prevloualy •• rked for

ldentlf1catlon lnto eVldence, the State would

r •• t.

Q. And would you deecr.be to the jury what

happened wlth Mr. Hlghlander after he wa.

p.r.l~~.d to gIve thla atat •••nt?

A. He w•• prepared to go to the County 3al1,

recuffed end tran.ported by Lleutenant Weleh and

I to the County 3al1.

Q. And did that conclude your actIvltle.

wlth Mr. Hlghlander that day7

A. Ye., alr, lt dld.

I bave

Your HODor, aubject

Thenll: you.

I ~ave no queetlona.

You .ay .tep down.

MR. DAVIS:

MR. TALASNIK:

MR. TALASNIK:

THB COURT:

Thanll: you very .uch.

THB WITNBSS: Thanll: you ••1r.

TBB COURT: Mr. Tala.n111:.

no further que.tiona of the .itn•••.

THB ~OURT: Mr. Davl •.

THB COURT:

Your HODor.

Inv •• tlgator.
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1 What wl11 happen now le that I wl11 hear froa

2 hi. a. to what ite•• and exhibit. he wlah••••

3 to receIve Into evidence. and I wIll .ake the

• deter.ln.tioR of what it ••• I wIll receive.

S I'll do that now and ta&•• few .lnut •• rec •••

I while I do. and then before lUDch ••• '11 have

7 you back and I'll tell you what'e happanlng

8 next. Again, pl •••• r ••••b.r not to have any

9 diecu•• lone during any part of your rec••• about

10 the c •••.

11 (The followlng le heard ont ot the

12 preeence of ·the jury at 11:60).

13 THI COURT: W~at do you proffer,

16 Mr. Talaenlk?

15 MR. TALASKIK: I have the phyelcal

IS eVidence •• cured downataira In the eVidence

17 locker. It I could have flva alnutee to brlng

18 lt up and then I could aore lntelllgently go

19 through lt wlth the Court. .or lnetance, the

20 photographe, I need to addreee one at a tlae. I

21 know I had eo.e ldentlfled and eo.e not.

I .ant to --

MR. TALASKIK: I can go through

it now. Let'. do eo•• of it now.

22

23

26

26

rlght,

ao •• of

THI COURT: I underetand. Al,

•
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THE COURT: haybe you can aek

eo.ebody to get -- to help in bringing the

1

2

3 other. up. I.r.ally .ant to .ave. Why don't

• you go through DOW wbat you can go tbrough DOw.

5 MR. TALASHIE: S-3 1e the 1e

6 interrogation r1ghte tor. prepared by the r.B.I.

7 ott1cere and e1gned by the detendant.

8 THE COURT: Mr. Davie.

9 MR. DAVIS: Ho objection.

10 THE COURT: S-3 will be received.

1 1

12

13

14

(S-3. Interrogation r1ghte tor ••

r.B.I .•arked in eVidence).

THE COURT: Do you have it here?

MR. TALASHIE: Yee. Your Honor.

15 Let'e juet give each 1te. to the eher1tt and

16 we'll hold it here, and they'll all be .arked.

17 MR. TALASHIE: S-5 1e the three

18 page handwritten etate.ente e1gned by the

19 defendant that wae identified by the r.B.I.

20 ott1cere.

21 MR. DAVIS: Ho objection.

22 (S-5. 3 page handwritten

23 atat ••• nt, •• rked 1n evidence).

24 MR. TALAS.IK: S-7 1e the Miranda

28 r1ghte tor. e.ecuted o~ the 13th ot •• y in the
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1 att.rnoon id.ntiti.d by Otlic.r. W.l.h and

2 juli.no.

THE COORT: R.c.iv.d.

(S-7, Mirand. tor., M.y 13,

3

4

5

. MR. DAVIS: No obj.ction .

•• rk.d

6 in .vid.nc.)

7 WR. TALASNIK: S-8 i. tha •• cond

8 Miranda fora executed the followlng aornlng and

9 id.ntiti.d by the •••• ottic.r •.

10 MR. DAVIS: Ko obj.ction.

11 THE COORT: R.c.iv.d.

12 (S-a,- Miranda for., May 1., •• rked

13 in .vid.nc.).

14 THE COORT: Kin. i. the t.p.d

16 .t.t ••• nt tor•• t tor. id.ntiti.d by the ottic.r.

16 MR. DAVIS: Ko obj.ction.

17 TBE COORT: •• r.c.iv.d.

18 (S-9, T.p.d .t.t••• nt tor •• t,

19 •• rk.d in .vid.nc.).

20 MR. TALASKI.: S-10-A .nd ••r. the

21 two c •••• tt. tap•• that h.v. b ••• pl.y.d tor the

22 jury.

23 MR. DAVIS: Ko obj.ction.

24 TBI COORT: R.c.iv.d.

26 ,1-I0-A .n4 I-10-B, C•••• tt. t.p••

KATBY I. DORAKD - OPPICIAL CO ORr RIPORTIR
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ot .tat ••• nt •• rke4 in evidence).

(5-13, Le.ther jacket •• rked

in evidence I-

(5-1., Car rental for. fro. Ruffu

rord .arked in evidenca,

5-1. i. the car

5-13 i. the brown

5-18, the receipt.

110 objection.

110 objection.

IIr. Davi •.

110 objection.

•• receIved.

MIL DAVIS:

TBII COURT:

IIR. DAVIS:

IIR. TALA5IUIt:

rBIl COURT:

IIR. DAVIS:

TBII COURT:

TBII COURT: Received.

(8-111. Receipt. fro. Pier rour

Motel .arked in eVidencel.

rental for. that wa. identified by the

repre.entative of Ruffu rord.

fro. Pier rour Motel identified by the clerk who

wa. working that day.

leather j.cket that wa. identifiad by variou.

.ltD••••••• havIng belonged to the vIet1. and

which wa. al.o handlad by Doctor Ja.on, who

de.cribed and identified certain hole. in the

jacket.
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1 MR. TALASNIK: I don'~ r •• lly --

2 THB COURT: Sklp ~be pbo~ograpb•.

3 ·MR. TALASNIK: It I ge~ ~o ~b••.

4 S-36 1•• cer~ltl.d copy ot ~b. do••• ~lc

5 vl01.nc. ord.r ~b.~ I otter ••• •• It

6 authenticating docu••nte.

7 THB COURT: Mr. D.vl •.

8 MR. DAVIS: No obj.c~lon.

II THB COURT: R.cl.v.d.

10

11

12

•• rJr,ed

(5-36, Do••• t1c violence order

In .vld.nc.)

MR. T-ALASNIK:

13 copy at the aggrav.ted ••••ult terrorletlc

1. threat. docu•• nt.

THB COURT: Mr. D.vl •.

MR. DAVIS: Non •• Your Honor.

TRB COURT: R.c.lv.d.

(S-37. Aggr.v.~.d ••••ul~.

terrorletlc threat. docu••ot •• rJr.ed 1n

evld.nc., .

THB COURT: Cout.lnlng bull.~•.

IlR. TALAINIK: Y••.

IlR. DAVIS: I'd 11k. to ••• • b.~O.

15

16

17

18

111

20

21

22

23

24

26

envelope.

IlR. TALA5NIK: I-58 1. ~b•••nl11.
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on the envelop., but the co~t.nt., DO objection.

r ••ov.d fro. the po.t offlc. boa t •• tlfl.d to by

D.t.ctlv. T••••nfltz.

are the it ••• that .ere r ••oved fro. the

vieti.'. pocket •.

Mr. D.vl •.

5-.0. 5-.0 .nd 5-.1

It'. bl. po.t offlc.

Obj.ctlon to tb.t. I

5-.2 ••••n .nv.lop.

P.rklng p.r.lt .nd tb.

.0 obj.ctlon.

•• r.c.lv.d.

M.rk.d.

THB COURT:

IlR. DAVIS:

MR. DAVI5:

THB COURT:

THB COURT:

THB COURT:

. (5-38. M.nlll••nv.lop. cont.lnlng

bull.t •••rk.d In .vld.nc.) .

THB COURT: Go .b••d.

(5-.0, P.rklng p.r.lt; 5-.1.

do ••• tic violence order •• rked In

evidence) .

boa. I don't .v.n know the p.r.on .bo .1gn.d .t

tb. Pl.r Wour Mot.l, .1gn.d In .1tb tb. n •••

Rlch.rd 51.on.lll.

MR. TALA5.IB: Tb. l.tt.r tb.t •••

r.cov.r.d 1••ddr•••• 4 to Rlcb.rd 51.on.lll.

don't ••• tb•••t.rl.llty.

copy of t~. do••• tlc vlol.nc •.
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1 State ba•• burden ot prooi on i •• u •• including

2 identify, and for that r.a.OD, I sugge.t that

3 itl. relevant.

4 MR. DAVIS: We'll .1tbdre., Judge.

5 THE COURT: I'll recelve It.

6 (5-42, Envelope •• rked In

7 evidence).

8 MR. TALASBIX: 5-43 le tbe p.cket,

9 trlp tlcket Infor.etlon fro. tbe W.lr.ont Hotel

10 tbat wa. alao rGcovered by Detective T••••Dfitz

11 In tbe .e.rcb of Ml •• 51.onelll' ••p.rt.ent.

12 MR. DAVIS: Bo objectlon.

13 THa COURT: All rlgbt.

14 (S-43, Trlp tlcket Infor•• tlon

15 p.cket •• rked In evldence).

18 MR. TALA5BIX: Tbe orlgln.l of the

17 ••••ult co.pl.lnt tb.t ••• • 1gn.d tbe d.y .fter

18 tbe M.rcb 18tb Incldent.

19

20

MR. DAVIS,

THa COURT:

Bo objectlon.

Received.

21 (S-44, Qrlgln.l of •••ault

22 co.pl.lnt •• rked In eVldence).

23 MR. TALASNIK: S-4' .nd S-4' .nd

24 t.o pbotogr.pbe of tbe vlctl. tb.t .ere

28 Identlfled by the vlcti.'e f.tber .ho took the



1

2

3

photog ... ph•.

THB COORT:

·"R. DAVIS:

32

..... D.vi •.

W.'ll obj.ct to tho ••

4 t .. o, Judg•.

THB COORT: Ok.y, I'll hold tho••

6 until ... g.t .11 the photog ... ph. h .....

7 THB COURT:

8 .vid.nc...el.ting to the pu .. ch••• ot the 1988

9 Toyota C••• ry.

10

11 Judg•.

"R. DAVIS: Ko obj.ction to th.t.

12 THB C·OURT: WO, •• it • alnute. I

13 have that •• car rental docu•• nte.

14

15 .... 1 ••••d.

MR. TALASKIB: Ye., .ell, the car

18 THB COURT: Ok.y.

17 "R. TALASKllt: And th.t •• y b ...hy

18 the reference 1. to rental.

19 THI COURT: Ok.y, .11 .. ight. I'll

20 ...c.iv. th.t •• S-47.

21

22

(8-.7, car rental docu••nte •• rked

in .vid.nc.).

23 "R. TALASKllt: ~-4••nd 5-80 ....

24 oth... docu••nt. p ... t.lalng to the l ••• ing ot the

28 c ... on the d.t. ot the Do.lc14. th.t ......
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id.ntifi.d by Ruffu Pard.

THB COURT: Ruffu p.opl •.

(S-.9 and S-60, Docu••nt.

pertalu1ng to 1 •••• of car •• rked 1n

eVidence).

1

2

3

•
6

6

7

8

9

Davie.

MR. DAVIS:

THB COURT:

THB COURT:

Mr.

No obj.ction.

Rece1ved.

And that'. it, other

10 than the pbotograph. of th••c.n. and autop.y

11 photograph. that th. Stat. would proff.r, .nd

12 the .any photograph. of th. victi. following the

13 ••••ult that the State would proffer, and tho ••

1. it ••• ar. on th.ir way up. Okay. That would b.

16 th. following it.... M.ll, th.r. wa••vid.nc.

16 pr •••nt.d about S-16 through 5-26, and .1.0 S-31

17 through S-3., and w. hav. th. balli.tic.

l' .nv.lop•• , S-3', and two photograph., S-.6 and

19 forty-.ia and al.o fifty-two.

th.t7

I donlt have

MR. TALASNIIt: M.ll, fifty-two i.

Your not proff.ring

Nill, I b.cau••

forg.t which on.

Taa COURT:

MIt. TALIISNIIt:

th. pictur., I

20

21 not b.ing --

22

23

2.

26

••
ItATHY a. DURAND - OPPICIAL COURT RapORTaR



34

going to .ake the State ve. Rey•• application.

THB CODRT: I'll hear you now.

We'll take

Again, I .ant: --

All right.

Your Bonar, it'.

Thie ie the one with

Okay.

I caD .ake it now.

W.'r. going -- I'.

You look at all the

We would .ove to die.iee

Mr. Davie. any application?

What I would like to do before

THE COURT:

MR. DAVIS:

THB COURT:

MR. DAVIS:

MR. DAVIS:

THB COURT:

THB COURT:

baeically pro for.a.

the indict.eDt baeed on the caae of State ve.

Reyee.

the bag on the ground.

MR. TALASllllt:

record. tbl. application r.~Qlr•••• to t •• t

againat the ataDdard eatabliahed iD Sate va.

Reyee the legal eufficiency of the evidence

then .elll proceed.-

picturee when you get the. up here.

the luncheon rac ••• 1., I'd 11k. to tintah up

the queetione of the exhibite, bring the jury

back in. adviee the. of what exhibite are in

evidenc., and then rec ••• tb•• for lunch and

• brier r.c •••.
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1 adduced by the State. I .ake and laply no

2 flndlnge of credlblllty, but would aerely

3 deter.1ne whether, 1t the jury choo••• to

• believe "the evidence pre.ented by the State,

s that. rea.onable interence •• y be drawn fro.

6 that evidence, there 1. sufficient evidence

7 pre.ented eo tbat • re •• onable jury could find

8 beyond a rea.onable doubt the vlolatlon. of the

9 atatute.

10 Turnlng to each of the relevant

11 count. of the Indlct •• n~, the first count

12 charge. two dlfferent ver.lone of the crlae of

13 aurder, purpoeely or knowlngly cau.lng the deat~

16 or purpo.ely or knowlngly cauelng .erlou. bOQlly

15 lnjury reeultlng In death by hle own conduct.

16 I'a .atl.fled that the eVldence here, If

11 afforded credlblllty by the jury and If the jury

18 chooeee to draw tho.e lnference that aay be

19 drawn, could be .atlefled that the defendant

20 pereonally and by hl. own conduct ahot tha

21 defendant (alc), caualng her to dle; further,

22 that he dld ao knowlngly or purpoaaly, and that

23 therefore, the al •••nte of that offen•• , 1n

26 elther of lta varlat10na, ara aatabllahed.

25 I aa fu~thar aatlafled that ln the

KATHY &. DURA.D - OWWICIAL COURT R&PORT&R
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In the third count the defendant

tir •• ra, that he had it and that, 1n tact. by

atte.pted aurder of 'atrick Sullivan. thie

la charged with pu~poaely or knowingly

II.,

I'. aatiefied that

I'a, therefore, .ati.fied that the

I a. aatlafied that the State haa

provieione of that order on April 25.

therefore, aatiefied that the .otion ee to that

count auet be denled.

The fourth count thet chargea an

kn•• of the exi.tence In ter•• of tbe order and

that he would have no contact with her. that he

contained cart_ining re.triction., ••ang other.,

th.t he puropeely and knowIngly violated the

,
the State haa here eatabliehed. if the jury

infer it wa. hi. purpo.e to u •• it againat her

peraonally.

accept. it. tbat there .a. sucb an order

do ••• tic violence .atter.

po •••• aed a fir_ara with. purpose to us. it

his etate ••nt. and hi. conduct. tbe jury could

aotion •• to tha •• cond count auat be denied.

aacond count tha defendant ia alleged to have

diaobeylng a judicial order ~ntered in a

adduced evidence of the _xist.nce of such.

Si.onelli.

unlawfully againat the purpoee of Gloria
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1 requlree the Stete to eete lleh that the

2 defendant took. subetantial .tep d •• lgned and

3 planned to cul.lnate in the kllllng of 'atrlck

• Sullivan and that he did ao purpo.ely. I ••

5 satlsfled that the jury could .ake the necessary

6 interence •• to hi. purpo•• fro. hi. conduct,

7 and that the evidence •• y allow the jury to

8 conclude that the defendant flred a gun at

9 Patriek Sullivan. I'., therefore, .atiefied

10 thet the ele.ents of that offense are, agalnst

11 thls standard, eetabllshed. and the aotlon as to

12 the fourth count .ust be denled.

13 Wlth respect to the flftn count

1. charge., a ••••nde4, •• rioue aggravated ••••u~t

15 on 'atrlck Sulllvan ln an atte.pt to cause

18 serlous bodlly lnjury. Agaln. I'. satlsfled

17 that the evldence would allow the jury to

18 conclude that the defendant flred a gun at

1~ 'atrlck Sulllvan. The jury .ay conclude fro.

20 that, ln .y vlew, elther that he -- hla purpoee

21 was to klll 'atrlck Sulllvan, whlch .ould

22 justlfy the atte.~ted .urder. or hls purpose was

23 to cause serlous bodlly lnju~y. The jury .ay,

2. therefore, I'. satlsf~ed, flnd that aggravated

2& ••••ult .••••11. Oft thi. evidence, and
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Seventh count charg•• po••••• l0D

that the jury could here conclude that tbere

waa, in fact, • b.~dgun, that the defendant, In

atatute provid•• , to the provi8ion. of

2C:3~-2(bl which prOVide. that the jury .ay

pr•• u •• the ab ••nce of eucb • per.it, ab ••nt the

.atietied tbat allot the el ••ent. ot tbat

charge, likewi •• , have been e.ti.tied, it the

jury tind. the eVidenc. pre.ent.d by the St.t.

to b. credible end believe~le end cbooeee to

drew the eppropriete interence, end accordingly,

deny the .otion e. to thet c~unt e • • ell.

Whet heve you recieved, Mr.

Teleenik7 'ir.t .tert with the bellietice

Accordingly, I' •

I' ••ati.ti.d

I draw attention, a. thefact, po ••••••d it.

therefor., the .o~ion auat be denied.

A sixth count charg •• an att ••pt

to cau•• ~odily injury with a handgun, another

vera ion at aggravated ••••ult, and for the ••••

r.a.on., I' ••ati.fied that the evidence here la

legally .utticient to per.it tbe jury to reach

that concluaion and accordingly, the aotion .uat

be d.nied.

• atabliah••nt to the contrary.

ot a handgun without a per.it.
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1 envelope.

2 S-38. I'll .ho.

3 that to Mr. DavIe.

long aa --

.epara~ely.

MR. TALASRIX: Vary .all.

THE COURT: Thay .ara .arked

Ch.ck .1.0

1. ~hlr~een.

S-13. I

S-47 1••h.ll •.

jack.~

S-13.

I caD turn over to

trag.ent •.

THX COURT: Th.

MIl. TALASRIX:

THE COURT: All rlgh~.

~b. interior envelop•• , Mr. Davla.

S-15 h.d .o.e

~he .herltt S-311 and S-37 ~ha~ ~h. Cour~ ha.

already ad.l~~ed. Al.o S-43, S-14, S-411 and

S-50, ~ha~ really could perhapa ba a~apled

together. I'll abow th•• to Mr. Davl ••

THE COURT: Ro, leava ~ha. apar~ a.

4

5

II

7

8

1I

10

11

12

13

14

15

III

17

18

III

20 have al.o S-40 and S-41, S-42 and S-43. And I

21 bell.v. ~ha~ 1. ev.rythlng, .1~h ~h. e.c.p~lon

22 at ~he pho~ograph•.

23 THa CO~RT: Mayb. S-44. dld you

24 turn that one over, the ••••• It co.plaint? V•••

211 •• have 1~. Mr. Davl •• h.v. you had a chance ~.
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th.a. I th1nk 1t'. nuaber tour, 1nd1c.te. l.d

on certain stat ••• nte indicated on the front of

tbo•• docu•• nta.

•• t1.t1.d by .oa.how d.l.t1ng .oa.th1ng on the

j.ck.t, I don't h.v. ii probl •• w1th th.t, but I

W•• t •• t1aony •• to the or1g1n ot .11 ot the

.xh1b1t. th.t w.r••uba1tt.d.

THII COUAT: Th.r. c.rt.1nly w••••

to elx and ••ven, no qu •• tion ot tbat.

I don ' t kRO_

Your Bonor, there

It the obj.ct1on 1.

Mr. T.l •• n1k.

W.ll. JUdg., on. ot

The interior, 3udge.

Let: a •••• tb•• ,

V•• , Judge, we have an

~b.~ would be 5-38.

MR. TALASNIIt:

MR. TALASllIIt:

THII COURT:

MR. DAVIS:

THE COURT: Wh.t'. your obj.ct1on7

THE COURT:

MR. DAVIS:

Jadg., the object1on WOQld b. b ••• d

The interior or the outaide?

look .t the b.111.t1c.7

MR. DAVIS:

pl ••••.

frag ••nt. taken fro. the ground.

object1on.

1t th.r. W•••ny t •• t1aony w1th r.g.ra to th.t.

.nd th.t would b. obj.ct1onabl.. Th. oth.r W•••

Indicate. where they .ere taken fro. and I don't

think that'. n.c •••• ry, 3udge.

[J 1

2

3

4

5

6

7

8

i

10

11

12

13

14

15

18

17

18

1i

20

21

22

23

24

25
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1 do recall that Mr. Harbi.on indicat.d the

2 reaov.l of the lead frav ••nt. fro. various

3 portion. of the wood that

THE COURT: He d1d. but I donlt

•

5 rea.aber any teetlaony that would, tor ex••ple,

6 specifically link that which ia in envelope

1 three to whe~e it a.ya on the out.ide of that

8 envelope it specifically ca.e fro.. My

9 recollection 1. he •• 1d that all of th•••

10 exhibit. ca•• fro. the .all or part. of the •• 11

11 or the deck or -- and the lik., but I don't

12 r •••• ber that he .pecifically id.ntified any

13 particular one a. co.ln~ fro~ any particular

1& place.

15 MR. PRESTON: Judge, JUdge, .ay I

18 offer a .ugge.tion, that p.rhap. if the ite••

17 were placed 1n fre.h envelop•• with the ••••

18 id.ntification, be aar~ad with Court

19 id.ntification .arking. and without the

20 d •• cription.

21 TNB COURT: My augg•• tion wa. going

22 to be to l •• ve th•• 1n the exact envelop•• that

23 tbey wer. in and juat bav. the r.latively ainor

2& wording that'a objectionable h.r. r.nd.r.d

28 ill.gibl •.
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MR. PRESTON: -- Viewed by the

a.king obvious obliteration. and aub.it thea to

entitled to a.e the re.t ot the envelop•• which

contaIn e8 .a. t •• tlf1ed.

to the nuaber •• rklnga and all the

identification aarking. going in.

I would prefer

I have no objection

When you .tart

I have no objection.

I'. going to .ake tbe

But to ••• the jury 18

Wall. I under.tand.

With the aarking. and

THB COURT:

MR. PRESTON:

THE COURT:

THE COURT:

Aa to the 1n.ide envelop••• one

I'. going to receive the exhibit •.

ba changed.

taken.

to 81x and ••van, they don't n •• d to be changed.

Aa to the out.ide envelop., It do ••nlt ne.d to

l ••• t cbange to th••• exhibit. that 1. n.c •••• ry

to .eet the objaction. which I think i. wall

MR. PRESTOIl:

jury.

the jury. It ~reate. prable••.

to have so•• thing clean --

TBB C.OURT:

all of re.t of tb.t.

MR. PRBSTOII:

through four. I'. goIng to leave all of the

.arking••• they pre.ently ~.i.t e.cept for on

~ 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 nuaber one, it .ays, l •• d trag.ent fro. on the

entrance to p ••••g.

Nuaber two, .aIding righttall tront deck.2

3

4

81de. Nuaber·thr •• •• y.,

under

trag.ent fro••all

deck, lett eide. And

5 nuaber four •• y., l ••d frag ••nt. fro. ground,

6 approxl •• te center of p ••••g. under deck. I

7 w111 direct the clerk, under .y supervision, to

8 get. black ••Vic •• rker or ao•• thing of that

9 nature, and obliterate the language I have juet

10 read. or I'll do 1t.

11 She'e giving It to •• , and

12 theretore, I'll do ·it. Anybody elee care to be

13 heard?

MR. TALASNIK: Not aa to that,14

1 S

16

17

18

19

.Judge.

THE COURT:

MR. DAVIS:

THE COURT:

exhibite will be received.

Aa aoditiad.

No, Judge.

Aa aoditiad thoae

Mr. Davia, you •• y,

20 of cour •• , Inapect •• II. doIng It.

21 MR. PRISTON: .Judge, I can clearly

22 read l.ad trag.ent fro. front •• 11 under deck,

23 right eide.

24 THI COURT: .ell than I'll have to

2S do it better.
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1& going to be that you're not going to be able

talta tha two flrat. forty-flva and forty-.lx,

whlch ara tha photograh. ta •• lflad that tha

IS-38, Manl1a anvalopa contalnlng

laad frag.anta .arltad In avldanca).

THB COURT: What alaa, If anythlng.

MR. PRESTON: Tha probla., 3udga,

1. ~h.t the a.diu. which 1. being u.ed to

obliterate i •• not sufficient to d •• troy tbe

••diu. whicb was u.ed to create the original

wrltlng.

Oltay •

Ex•• lne th••

All rlght, lat'.

3udga, tha only thlng

Wall, than I do It

Yaa, 3udga.

Can you read th•• ?

No~ I can't read tn•• ,

• eitber can I.

Let ••••• , everything

Certainly the end re.ult

MR. DAVI,,:

axblblt th ••• pl ••••• to couna.l.

THE COURT:

Try the l.at two.

THE COURT:

Mr. Davla.

MR. DAVIS:

THB C.OURT:

MR. DAVIS:

baaldaa tha plctura •.

father took.

thatle 31.

el •• 1. picture., correct?

better or ditter.nt:.

to read it.

all.

3udga.

[J 1

2

3

•
~

Ii

7

8

9

10

1 1

12

13

1.

1~

18

17

18

19

20

21

22

23

2.

211
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1 that we'll object wlth regard to --

2

3

THB COURT:

.MR. DAVIS:

The•• are

I'. eorry. I'a looking

• on the wrong 81de.

THB COURT: 5-&5 and torty-.lx.

6 MR. DAVIS:

7 3udge. 18 that durlng tha ta.tl.ony ot Mr.

8 5i.onelll who Indlcated that he took the.e

9 picture., Judge, he indicated fro. the wi tn•••

10 .tand that the picture••ere not reflective of

11 the true color ot the alleged Injurle. whlch are

12 contained on the pl.ctur ••. Therefore, Judge,

13 .e'd object b.c.~~. the plct~r•• do not

1. accurately repre.ent the condition of Gloria

15 51.onelll at the tl.e the plcture. were taken.

16 THB COURT: I thlnk he te.tltled

17 that they were .ore black and blue than wa.

18 Indlcated on the.e picturee. I n any even t. I'.

19 .atl.tled that the plcture••ay be recelvad. a.

20 any dlfterence between that whlch they purport

21 to ehow and that whlch he te.tltlad 1. not

22 prejudlclal to the detan.e.

23

2&

25

(5-&5 and 5-&6. Photo. ot Glorla

51.onelll taken by Mr. 51.onelll .arked

In evldence).
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THB COURT: And one eore S-52 .

(S-16 through S-28, Photogr.ph. of

acen•••rked 1n eVidence).

are eleven acene photograph•••rked 5-16 through

S-26.

Th.y .re

Your Honor --

Y•• , Your Ronor, ot

I'. not: otterlng

Your Bonor, there

J'U8t the eleven

Thirty-on. through

M.it ju.t •••cond,

All right.

Mr. D.vi ••

No objection to tho.e,

Ok.y.

TRE CO liT:

MR. TALASNIIt:

MR. TALASNIX:

THE COURT:

THE COURT:

TRE COURT:

MR. DAVIS:

THB COURT:

aand th•• over to tbe reporter.

I think th.t le.ve. u. only the .utop.y

thirty-four.

pl ••••.

pl ••••.

photogr.ph., i. th.t ~ight?

MR. TALASIUK:

which four wer. id.ntifi.d.

that one.

all received.

MR. TALASNIK:

th.t conclude with S-26.

Judge.

C 1

2

3

•
5

6

7

8

1I

10

11

12

13

1.

15

16

17

18

111

20

21

22

23

2.

25
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MR. TALASKIK: Are ottered.1

2

3 look.

6

THB COURT:

MR. DAVIS:

Mr. Davi •• ~.k••

Mr. Pre.toD'a going to

ie thirty-two.

TH~ COURT: I'll receive it;

Bxcu••••• tbJa aile

.0, S-31, thirty-two,

are the only on•• you

KuaberLet •••••.

MR. PRBSTO.:

argue thia one, 3udge.

MR. PRBSTO.:

twenty, no objection.

THB COURT:

thirty-three, thirty-tour

abould have.

5

6

7

8

9

10

1 1

12

13

16 thirty-one, no objection.

15 THB COURT: .e received.

16 (S-31, Autopay photo .arked in

17 eVidence).

18 MR. PRBSTO.: Tbirty-tour end

11 thirty-thre., bowever, •• object to. the

20 proble., tbay contain depiction ot rather

21 prajudicial .arka on the body wbicb are at no

22 relevance to the ho.icide. There are atitch

23 .ark. aero•• the la •• T br ••• te over the ch •• t

26 cavity which were evidently partor.ed with

25 regard to eitber ••erg.Dey att ••pt to rev!ve
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have no relevance to the State'. ca •• at all.

inserted threw the wound. 1n the ara and into

Ml •• 51.onelll, or wlth regard to the autop.y,

and do .ake -. tend to .ake the picture

there are varioue

The pieture. have

They are. while not the very

In order of prejudic., ltd

Additionally. there 18 • probe

The probe and ita function were

Overall, the photograph., I'd .ugge.t

That'. in r.ward. to .dv.nc1ng the

Further. they are

value.

ain1aua probat1v. valu •• given the doctor'.

teatl.ony, and certalnly ot great prejudlclal

bloodie.t picture. that I've ever ••• n,

St.te'. c •••.

certalnly aay that photograph nu.ber thlrty-tour

to the Court, and .tr.nuou.ly argu •• i. of

t •• t1.ony, aa eo.pared to the rather groteaque

on the •.

And th ••• alao aggravate the prejudicial nature

jury.

certainly do have an eace •• ive a.ount of blood

teatltled to by the doctor.

with regard to picture ou.ber thirty-tour. that

the cheat.

and repulsive i.pact that they would h.v~ on the

prejudlclal.

ot the photograph.

and they have no relevance to the State'e caee,

••dieel device. In•• rted into the body. at l ••• t

81nl •• 1 probative value, gl"ven the doctor'.

r-:; 1_...J

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
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22
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24

25
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1 ia, which I present to the Court now

2 THE COURT, The aore --

3 .MR. PRESTON, The ao.~ prejudlclal.

• THE COURT, All rlgh~. glve ae

5 bo~h.

6 MR. PRESTON, The o~her pho~ogr.ph

7 clearly ahowe a great deal of the wound. Thi.

8 1. pho~ograph thlr~y-~hree ~ha~ 1. vl.lble In

9 ~he In the tlr.~ pho~ograph I .howed ~he

10 Court. I would auggest to the court that both

11 are objectionable, however, if the Court i.

12 inclined to let an~ in. lid sugge.t that the

13 pho~ograph ~h.~ hlde. ~he wound. on ~he elbow

14 and merely displays the probe should be the on~y

15 one that's allow.d in. but we object to that

16 one, nevertheles •.

Mr. T.la.nlic.

the Rule 4 evaluation

Your Honor, I I d

17

18

19

20

11lte

~ha~

THE COURT:

MR. TALASNIIC,

to rely, if I •• v, on

Ie discu •• ed in State va. Sancbez. It l
• an

21 Appella~e Dlvl.lon decl.lon ~hat begln. In

22 volu•• 224 at page 231, it'. a March 30th, 1988

23 decl.lon ot the Appellate Dlvl.lon. and 1~ 1. an

24 app.al of a aurder conviction. A.ong it.

2& ground. r.i •• d, a.ong ~h • •••• rtion. that the

KATHY I. DURAND - OFFICIAL COURT RIPORTIR
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not abow the vietia'. tace, which I believe 1.

5-33.

had to choo•• between the two picture., which

one do you ..ant?

prejudicial error .a. co•• lt~.d by the ad.i •• ion

by the trial Judge of certain autopsy

photographs .. In that: ca ••. there .a. one

gunshot: wound tired in the direction of the

vieti., and it struck the viet1a'. hand. face,

neck and principally the cheat. and autopay

photographa were adaitted at that trial which

diaplayed the injuriea that were inflicted to

tho •• are •• , focusing upon the cheat. The

analyais in that opinion ia claaaic Rule •

the viet1a'. face 1. cODc •• led.

IYe., Your HODor.

If I could aee the

it'. the one that do ••

Ie the one you would

IIr. Talaanik. if you

it Include. certaIn

there clearly 1. 1 ••• blood.

THE COllRT:

IIR. TALA5NIIt:

IIR. TALA5NIIt:

recognize that it ham 1 •••• it expo••• 1 ••• ot

preter?

the injury. it

nuabera, I believe it

analyaia. but it

apecific pointa.

TH!!: COllRT:

I .; 1

2

3

•
5

6

7

8

9

10

11

12

13

1.

15
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25
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Tal •• nik wants to sub.it only thirty-three

I'a

Judge. it Mr .

I don't need it.THE COURT:

• ruling. Mr. Pre.ton.

MR. PRESTON: Thank you.

THE COURT: Thl. 1. a RUle.

I •••ati.fied that rule requlr •••• to

to ••ke

THE COURT: You can give ae

thirty-three and keep --

• MR. PRESTON:

iaaue.

going

1

2

3

•
5

6

7

6

9

10 e.a.ine the probative value of the pictu:e., to

11 e.a.lne th•• for any undue prejudlce, and to

12 weigh whether the ~robetive valua ie

13 eubetantially outw~ighed by ~he capacity tor

14 undue prejudice. There'. a great deal of ca.e

l~ law with re.pect to thl ••ubject. I'. re.inded

16 of a re.ark in one of the aore recent opinion.,

17 not in thi. context ••oaething to the ettect

18 that a .urder really i. not a alnuet. I

19 under.tand that it'. not a ainuet and I

20 under.tand that in a aurder trial that autop.y

21 picture. can have aub.tantial probative value.

22 Here I'a .ati.tied that the probative value ot

23 the two ot whIch welre diacu•• lng -- that w. are

2. di.cu•• ing. ha. to do with the line ot tire. ha.

25 to do with the correlation. a. te.tltied by the
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doctor, between the wounda in the jacket and the

2 body. had to do with the correlation of the

3 wounda bet_eea the Bra and the torso. all of

4 which have probative value a. they relate to the

5 clrcu•• tancea of the shooting. Theretore. there

6 1s 80a. definite probative value even with

7 respect to both of the picture., to the extent

8 that the era 1. placed in a position where the

9 doctor testified he believed it wa. when the

10 shot wa. tired. There are generically ao••

11 gru•• o ••••pecta about both picture•. They both

12 show .ell, the picture. are bere and I donlt

13 need to describe th••. Suttic. to it •• y th.t

14 either picture ha. quantitatively a capacity tor

15 prejudice in that they're gru•• o ••. That, 1. not

16 the •••• ure betore .e. The qu •• tion 1. whether

11 there i •• c.p.city tor undue pr.judic••nd

18 wbether, 1n fact, th.t outw.1gh. the probative

ill valu•. I think th.t pictur. thirty-thr.e i.

20

21

.dai •• ibl •.

e.t.bli.h the

I think th.t it i. n.c •••• ry to

or helptul, or r.th.r

22 .ppropri.t. to •• tabli.h the lin. ot tir., it

23 you w111. and the correlatl~n of the wound •• and

24 th.t it. c.p.city to~ undue pr.judic. i.

•

25 r.l.tiv.ly .light.

KATHY I. DUIlAIID
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1 think. in a differen~ category.

53

S-34. while it

2 ahowa ~he aaa. ~hing. it doea ahow 1~ a~ a

3 d1tteren~ angle and with sUbs~anti.lly .ore

4 cap.ci~y tor prejudice. p.r~lcularly .a 1~

5 exhibits the deceden~'s face and .any o~her

6 aspec~s that are not present In pic~ur.

7 ~hlr~y-~hree. Accordlngly, I aa ea~l.tled ~ha~

8 as to 5-34. the .capacity tor undue prejudice is

9 substantial. and In fact. outw.lgh. the

10 probative value. prOVided by what i. otherwi ••

11 included in S-33. and IS. therefore, before the

12 jury. Therefore. the proffer a. to 5-33 i8

13 adal~~ed. 5-34 le denled.

14 15-33, Au~op.y pho~o aarked In

15 evldence).

16 THE COURT: Any~hlng tur~her betore

17 we brlng ~he jury In7 I~ 1. ay In~en~lon ~o

18 ~ell ~he jury .11 ot ~he eXhlbl~. ~ha~ have been

19 recelved and ~o Indlca~e ~o ~hea ~ha~ ~hey wl11

20 be aval1able tor ~helr exa~lna~lon a~ ~he end ot

21 ~he ~rlal. I~ 1. tur~her ay In~en~lon, Mr.

22 Davia. to advi •• the jury that w. will co•••nce

23 wl~h pre.en~a~lon on behalt ot ~he deten.e at~er

24 lunch.

25 MR. DAVIS: Okay.

KATHY E. DURAND - O•• ICIA~ COURT REPORTIR



1 THE COURT, sheriff, if you "ill.

2 Mr. Tal •• nik, you wIll pl •••• be good enougb to

3 leave the equip.ent with the clerk tor tbe

• duration, a. she w111 n •• d it to send into the

5 jury roo. for the tap ••.

6 MR. TALASNIK: Your Honor. there

7 18. built-in alcrophon•. which Your Ronor b.ard

8 during the Rul. 8 h •• ring. I would trust that

9 that "ould be sufficient "ithout the aaplifier.

10 THB COURT: Probably "111. I • 1 1

11 r •• !nd the jury right now, 80 that I donlt

12 torget and I'll try to r •• lnd th•• at the end.

13 if they have any problea "it~ that they should

1. let a. know. but I think that the --

UI MR. PRBSTON: If I recall, Judge,

16 we ueed the •••• device in another trial and

17 that wa. the way we •• nt it into the jury.

18

19

20 aaplifier.

THB COURT,

MR. PRBSTON,

Nithout the aaplifier.

N1thout the

2 1 THE COURT:

22 MR. PRESTON: v••. I th1nk that

23 proved .atisractory.

24

25

THE COIJRT,

thought it did. so 1'1

It did. at least I

go "ith it here.

KATHY B. DURAND - OFFICIAL COURT REPORTER
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(The following le heard before the

jury at 12:15).

. THE COURT; All rlght, ladles and

6 gentle.en, the State ha. aoved into evidence,

5 and I have received into evidence. the itea.

6 that It. about to ~ •• cr1be to you. aach of

1 the •• it •••• now that they are in eV1dence 1n

8 the ca •• , will be .ade available to you tor your

9 1n.pection ~uring the cour.e of your

10 deliberations at the end of the trial. and you

11 wl11. therefore. have the. and be able to

12 exa.ine the. and you .ill attach .uch

13 significance to each ot the •• or allot the.

5-3. whlch wae an executsd walver of rlght.

ls approprlate after

that you ne.d to hear

1.

15

16

11

18

19

20

together, a. you think

you've heard everything

and decide in the c •••.

No•••• have the tollowing it ••••

and I'll recite thea tor you in the ••quence in

.hich th.y are nuabered. ju.t for convenience.

21 fora. I beli.ve that one wa. the on. that wa.

22 testlfied that the P.8.I. took In South Carollna

23 on May 12; 5-5 1. a .tate•• ~t ot thr •• page.

26 that also. I believe •••• t •• titied c ••• fro.

25 the P.8.I. offlcs on May 12th: 5-1 1. another
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waiver at rights fora. this one i. May 13th. and

2 I believe was the one that wa. testifIed by the

3 Margate Police that was taken .~ ~h. Coun~y JaIl

4 In 50u~h CarolIna; 5-8 Is ano~her waiver of

5 righ~. fora. ~hi. is ~hQ one ~h.~ wa. ~e.~itled

6 ~o yesterday or ~oday by Mr. juli.no .s having

7 been executed a~ the Margate Police 5~.tion

8 early ln the aornlng of May 16; 5-9 ls the

9 docuaent that Mr. Jullano testlfled thls

10 .orning. the tape for •• ~ tha~ he prepared In

11 anticlpa~ion of ~aking the taped atat ••• nt;

12 S-10-A .nd 5-10-8 are the ~wo tape c •••• ~t.a

13 that you heard played thls aarnlng, and ws wll1

14 .end thea In the jury roo. with you along with a

15 playback .achlne. Whatever you w.nt to call It.

16 By ths way, on that polnt, today when you heard

17 lt you heard lt through an aapllfler. We thlnk,

18 on the ba.i. of our paat experIence in other

19 c ••••• tha~ you won't need the a.plifler In the

20 jury rooa, that the slaple aachlne wll1 be

2 1 enough. In the event tha~ you choo•• ~o play

22 ~he t.pe. In the jury roo •• and in ~he event

23 tha~ there 1••o.e proble. _ith hearing i~,

2. YOU'll let .e know and .e'll get you the

28 a.pllfler.

KATHY E, DURAKD OPPICIAL COURT REPORTER
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5-13 1s the orOWD leather jacket

2 that wae testified about; $-14 are docuaents

3 relating to tAe rental of an auto.obile on April

• 25th tro. Ruffu Ford; 5-15 are receipts froa the

5 Pier Pour Motel in So.era Point fro. April 25th:

6 5-16 through 5-26 inclusive are photographs that

7 were taken by the police or the Sheriff's Otfice

8 at the scane, at the Greenhouse after the police

9 arrived; 5-31, 5-32 and 5-33 are photographs

10 that were taken by the Sheriff'. Office at the

11 autopsy and were testified to by Doctor 3 •• on;

12 5-36 1. a cert1f1e~ copy of docu.ent. fro. the

13 Super lor Court Faal1y Part. Th1. docu.ent

14 includes. I believe, a coaplaint and a final

15 do ••• tic violence r •• tralnlng order i •• ued by

16 the Superior Court on the date that l
• i •• ued. I

17 believe the t •• tlaony wa. ao •• where near the end

18 of March, bu~ your recoll.c~1on with the

19 docu.en~. w111 govern.

20 5-37 1. a certified copy of an

21 1nd1ct.ent, 1nd1ct.ent 88-04-8348. whlch 1. the

22 1nd1ct.ent that charged the dafendant here, Mr.

23 Hlgh1ender. with certe1n offen.e. agaln.t M•.

24 S1aonell1, and that 1nd1ct.ent. again. will have

25 e date on it. My reco11ect1on 1. it .a. 1n

KATHY K. OURAKO OFFICIAL COURT RKPORTKR
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early April. but your reccllectlon and the

docuaent itself wIll govern the date.

.5-38 is • aanl1a envelope

containing six ••• ller envelopea, each of which

has 80ae bullet or lead tragaents that you heard

testlaony about fro. the ballistics witness and

fro_ the She~ltf's Office. and fro. the doctor;

5-.0 and $-41 ore docuaenta that were te.tified

as havlng been In the clothlng of Ml •• Sl.on.lli

on the night that ahe died, including her copy,

or a copy of the do••• tic violence order., and

youlII find that tho•• are alailar copies of the

certifled copi •• that I ju.t referred to •••

well a •• parking per.it fro. her job, I thln~;

5-42 la .n env.lop••ddr •••• d to Rlck Si.on.lli

about which you heard ao•• t •• tlaony; 5-43 are

ao •• docu•• nta relating to • trip, I believe to

C.liforni. in Nov ••b.r of 1987. th.t I think

were te.tified a. having been recovered fro. her

.p.rt.ant, 5-44 i. the copy of tb. origin.l

••••ult co.plalnt fil.d by Mi •• Si.onalli

again.t Mr. Highl.nd.r on March 16. 11111 in

Margat., 5-45 and S-~6 .r. ~Rotogr.pb. that •• ra

takan of M1 •• Si.on.lli at or .bout tha ti •• of

the do.aatic vlolanc. h.aringa ••nd I bali.va

KATHY I. DURAND - orrICIAL COURT RIPORTIR
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1 the teatlaony wa. that her father took thoa.

2 photograph.; 5-'7 are docuaenta relating to the

3 acquisition of the viet1.'. car, MI ••

, 51.onelll l s car, including a check, it I recall.

S on a Ie ••• agree.ent and the lIke; 5-49 and 5-50

6 are docuaente that were testified to by the

7 representative of Rutfu Pord and are related to

8 the rental of the vehicle fro. Ruttu Pard on

9 Apr1l 25, 1988.

Tho •• are the exhibit. that are,

exh1bit. before the

received into evidence.

10

11

12

13

at this point,

•• y or •• v not

trial 1. ended

ada1tted

be "'ther

that are

into evidence. There

14 It 1. for you to decide after you've had the

15 opportunity to ex•• lne all of the exhibit.,

1& which on •• are helpful and which on •• are

17 i.portant: and which on •• are not particularly

18 helpful and not part1cularly iaportant, that'.

19 up to you to decide after you've heard

20 everytbing that there i. to hear.

it. pr •••n~.tlon of eVidence

the charge. that are brought

exhibit. and Qocu.ent. into evidence, the State

the

1n

in

tba!~ the State ba.That .ean.ha. r •• ted.

coapleted

aupport of

21

22

23

24

25
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IWh.r.upon the follo .. lng 1. h.ard

In op.n court ~t 2:101.

1 •••diately .• fter the luncheon rec ••• , co ••ence

right away .~th the pre.entation of evidence

r •••• b.r, before lunch. the State had r •• ted.

N. turn th.n to the opportunlty for the d.f.n••

crlaln.1 trla1. a defendant ha. the rlght. but

never ~h. obligation, to produce any evidence to

the jury that he chao ••• to produce In

AgaIn,

A. you

In any

W...111

S B S S I 0 •

IIr. Davl •.

THE COURT: All rlght.

APT B R • 0 0 •

I .. 111 try to glv. you. by the .nd of the

to pr ••• nt .vld.nc••

Indlcta.nt agaln.t the d.f~ndant.

1 : 30 .

that the d.tend.n~ de.ire. to pre •• nt.

day, ao •• kind of echedule, •• b •• t •• I can

deteralne It. for the balanc. of the ....k.

(Whereupon Court take. luncheon

rec ••• at 12:2&)

connection with the charge •.

during the )uncheon r.c •••. pl •••• do not have

any dlacu.alon. about anythlng havlng to do .. lth

the c •••. and we'll ••• you right .fter lunch at

[J 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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BAA~E - DIRBCT (DAVIS)

1 MR. DAVIS: Vee.

2 ROY B A A ~ E. RAVING BEEN

3 DULY SWORN. W.S EXAMIXED AND TESTIFIED AS

4 FOLLOWS:

5 DIRECT EXAMINATION

6 BY MR. DAVIS:

7

8

Q.

A.

How Mr. Baake, by who. are you ••played?

City of Margate, Margate, New Jer ••y,

9 air.

10

11

12

Q.

A.

Q .

And In what capacity, air?

Lieutenant of Polic •.

And how lon~ heve you been eo e.ployed e.

13 • police officer?

14 A. Thirty yeere, eir.

15 Q. Okay. Now, I'. directing your attention

16 to March of 1988. Do you recall ••• 1ng a

17 Rich.rd Highlander that day?

MR. DAVIS: March of 'BB.

THB WITNISS: Ye., .ir, I do.

18

19 .ir?

20

21

22 BY MR. DAVIS:

THI COURT: I' ••orry, what date,

23 Q. Now, approxi. tely what date did you eee

24 hi.?

26 A. I believe it'. the 16th, .ir.

~ATHY a. DURAND - orrICIA~ COURT .apORTaR
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HORor. it'. hear ••y, a.k that it be .tricken.

•• 14 to ao•• body about what alght have been

isn't anything we can .ake evidence upon. You

.ay proceed. Mr. DavIe.

BY MR. DAVIS:

Q. Ae a r.eult of thla Infor.atlon. what dId

you do?

A. Ne aeeleted In the etop et Lancaeter and

Atlantic Avenue, air.

BAAKE - DIRECT (DAVIS)

Q. And how dId you hap~en to co.e In contact

wIth Mr. HIghlander on the 16th of March?

A. We received a radio call fro. Ventnor

City that they were following. car containing a

party that he wanted to talk to that w••

involved In a doa •• tic violence which occurred

In Margate City the night before. a. he had the

viet1. in their patrol car and they •• ked ua tor

a •• letance.

Q. Wa. there any rea.OD for your a •• l.tance?

A. Sergeant Prank Giorgella froa Ventnor

CIty, over the pol~ce radl0, eald that thle

perty .ay be er.ed.

Ladlea and gentle.en, what ao.ebody

ObjectIon, Your

ObjectIon beTHE COURT:

MR. TALASNIK:

auetalned.

U 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

1 7

18

19

20

2 1

22

23

24

28
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BAAKE - DIRECT (DAVIS)

1 Q. And who did you a~op?

2 A. Wa a~oppad Mr. Richard Highlandar and a

3 Mr. Brian Abr~zzl.

4 Q. And do you know who •• car it wa.?

5 A. I believe Mr. Abruzzi ' • veblcle.

Q. And what happened .fter the Brian Abruzzl

vehIcle wa•• ~opp.d?

A. The coaplalnant the coapl.inant and

Mr. Highlander went to the Margate Pollc.

Depart.ent.

6

7

8

9

10

1 1 Q • Now, at the acen. When you stopped th••

12 on Atlantic Avenue,_ thatl. on Atlantic Avenue,

13 wa. their car ••arched In any •• nner?

the State brough~ ~hia ai~ua~ion ou~ in ~hair

ca •• In chi.f and ••• In certain stat ••ent. in

~ha

going ~o objec~ on ~he grounde of relevance.

We're d •• ling with. hoalclde co•• ltted in late

April, weir. talking about an arr •• t In .ld

March.

MR. TALASNIK:1.
1&

16

17

18

19

20

21

22

23

MR. DAVIS:

THE COUAT:

Your Honor. I I.

Judge, if I could eay,

Let ••••• coun •• l at

24 aidebar, pl •••••

2& (The following ie heerd a~

KATHY E. DURAND - OrrICIAL COURT REPORTER
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BAA~E - DIRECT (DAVIS'

open court:).

BY MR. DAVIS:

S1.onelli indic.~ed ~b.~ ~be defend.n~ h.d •

THE COURT: Objec~ion will be

Ho. no, the only

Tbe proffer i., Judge,

What'. the proffer. Mr.

THE COURT:

MR. DAVIS:

THE COURT:

.ideb.r)

A. The co.pl.in.n~ ••• g~ven her righ~. ~o

viol.nc. ~b.~ b.d occurred ~be nigb~ b.tore in

if. in fact. there wa. a gun, becau•• Gloria

(The follOWing i. be.rd in

Avenue, where did you go to?

Davi.?

Q. And wh.~ ~r.n.pired .~ ~be •• rg.~e Ci~y

existed wa•• atat •••nt by the d.fendant. I'a

that the vehicle wa. stopped and ••arched to .ee

Q. No., .t~er you let~ A~l.n~ic .nd N•••• u

eVidence in this ca •• that any auch thing ever

A. M.rg.~e Ci~y Police Dep.r~.en~.

auetained.

gun.

Police Dep.r~.en~?

going to auetaln t~. objection.

.ign • co.pl.in~ for ~be .lleged do••• ~ic

r..,
,~ 1

2

3

•
~

6

7

8

9

10

11

12

13

1.

1~

16

17

18

19

20

21

22

23

2.

26

, .
•
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BAAKE - DIRECT (DAVIS)

1 Margate Clty, and aleo to g~ to Atlantlc Clty

2 Diatrict Court to doa •• tic violence •• ctlon to

3 obtain. t.aparary re.training order.

coaplaineRt -- wbo t
• the eo.plainent, do you

know her by R••• ?

A. Mr •. Sl.onelll, Ie it pronounced?

Q. Sl.onelll.

A. 51.on.l11, Y••• air.

Q. And when .he Inltlally ca.e to the pollee

depart •• nt, did ebe 81gn any coaplalnta againat

the defendant?

A. At t,hat tl •• , no. air.

Q. Okay. Now, at that tl.e, dld you have an

opportunlty to ob.erve Ml •• 51.onelll

phy.lcally?

4

5

6

7

8

9

10

11

12

13

14

15

16

17

Q.

A.

Okay, now, at that tla. when the

Ye., elr, I dld.

18 Q. Old you notlce any .arke or bruleee on

19 her body at that tl.e?

20 A. No, I dld not.

21 Q. Okay. Mow, what happened atter ehe l.ft

22 the pol lea depart.ent at that polnt?

23 A. I believe w. went to Ler apart ••nt,

24 Monro. Avenue where Mr. Hlghlander re.oved hle

25 b.longlng. and clothlng at that tl.e.

KATHY I. DURAMD - OrrICIAL COURT RapORTaR
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HAAKB - DIRBCT (DAVIS)

A. No, .1r, I did no~.

A. Y•• , .he dld.

A. He lett the .re., .1r.

A. Ye., ehe dld.

It wa••

I bell.v. lt w•• the

And dld .he .1gn th.t co.pl.1nt

And wbere did you go, or did you

And wh.n .he c ••e to the pollce

And dld -- wh~t dld Mr. Hlghl.nder

.he lett the pollce dep.rt.ent .nd

Ok.y.

Ok.y.

Ok.y.

I

Ok.y.

I don't know the ••act tl ••.

next day, air.

A.

Q.

Q •

tor aiaple ••••ult?

Q. And wh.t dld .he do .tter .1gnlng the

Q .

A.

co.pl.lnt tor .1.pl•••••ult?

Q. And wh.n w•• th.t?

th.t you .topped Mr. Hlghl.nder?

Q. At .ny tl.e dld .h. return to the pollce

go .nywhere wlth Ml •• SlRonelll .t th.t polnt?

ahe ca•• 1n the next day.

ahort t:i •• later, _he returnees wi.hing to 81gn •

Q.

Q. And w•• th.t the •••• d.y th.t .he --

do .t th.t polnt?

coaplaint tor aiapl •••••ult.

depart.ent?

It. That I. correct, air.

'1
'---! 1

2

3

4

5

6

7

8

9

10
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14
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BAAKE DIRECT (DAVIS I
67

depart.ent the next day, who did she coa. with?

A. I believe her t~ther and her .other were

with her.

Q. Ok.y. And what transpired when she

returned to the Margate City Police Depart.ent

the aecond d.y?

A. She told me .he wiahed to upgr.de the

ch.rge. from 6iaple ••••ult to .ggr.v.ted

•• sault, because she had a broken finger and

other injuries to her neck .nd .houlder which

were unknown to .e.

Q. Ok.y. Now, during this meeting between

you and she and her .other and father, at any

time during th.t conver •• tlon did you h.re •• the

f.ther in .ny f •• hion?

A.

Q •

A.

Q •

Honor

Did I h.r ••• the f.ther?

Ye •.

I don't believe 80, 8ir.

Ok.y.

MR. DAVIS: Th.t'. ell I h.ve, Your

one further que.tion.

BY MR. DAVIS:

Q •

th.t?

A.

Did you ever .e. Mr. Hlghlender .fter

The next day, air, 10." hi •.

___V-Amuv 1l...... n,,,.au,, _ ."' ,.. "'''''1''.'''' .



hi. the next day?

fingerprints.

morning.

depart.ent?

68

Yee, .ir, I .aw hi.

You •• y ero•• ex•• lne.

What .a. the answer?

And what wa. the re •• OD tor seeing

CROSS (TALASNIKI

I had to take his photograph and

Okay.

Lieutenant. this contact with Mr.

And how did you get hi. to the police

The first contact was the original

I called hi. and he responded the next

To process hi. on the new upgraded

BAAKE

A.

THE COURT:

MR·. DAVIS: Okay. th.t· s all I

have, Your Honor.

Q •

Q.

THE COURT:

eROSS EXAMINATION

BY MR. TALASNIX:

A.

Highlander. was that the firet or the only ti.e

that you had had contact with hi.?

stopping that day, then when h. ca.e in for

pre-proce •• ing the •• cond tl ••.

A.

Q. Okay.

Q •

charge.

THE WITNESS:

the next day, sir.

BY MR. DAVIS:

•

C 1

2

3

4

5
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BAA~E - CROSS (TALASNI~)

the stop?

this .atter, wa. it not?

was soaebody f •• iliar to you, was he not?

Yea, air.

That 'a correct, air.

And that noraal procedure wee followed in

The noraal procedure wa. we take •

And, 1n fact. you've known hi. tor aoa •

The fellow that was with hi., however,

Approxiaately fifteen. twenty years.

And you recognized hia at the point of

That 1. correct. air.

And what would be the noraal procedure

Mr. Abruzzi?

That's correct. air.

Now, when you returned to city ball. you

A.

A.

Q.

Q •

A.

Q.

A.

Q •

••••ult.

when .oaeone coae. in to City Hall indicating

they've been ••••ult.d?

tiae?

A.

Q •

A.

Q •

indicated that you Visited with the victia,

Gloria Si.onell~?

"rltten atat ••ent, then give the. the

opportunity to sign a coaplaint. siaple

.erved, either •• 11ed, or .erved on the party it

they're right there at the tiae.

(
1

2

3

•
5

6

7

8

9

10

1 1

1 2

13

1.

15

16

17

18

111

20

21

22

23

2.

2&
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BA,.KE CROSS (TALASHIK)

stat •• ent?

Davis.

BY MR. TALASHIK:

document th.t h.e been m.rked 0-5 for

I'd .ek th.t alne

0-5. that. I. correct.

I'd like you to look .t it .nd

And eo •• tia. l.t.r th.t d.y. eh.

MR. TALASHIK:

THE COURT:

And th.t w.e don. the •••• d.y th.t the

Ok.y.

Y.a, air. she did.

Lieutenant. I'. going to show you.

Ita going to show you an 1~e. that had

St.teaent of Glori. A. Siaon.lli. it w••

A.

M.rch.1988.

tell ae if you recognize wh.t it ie7

Q.

Q.

A.

(0-5. St.teaent of Glorl.

MR. TALASHIK: I'll ehow 0-5 to Mr.

Slaonelll m.rked for Identlflc.tlon)

Q •

Q •

given to me, ha. my n •• e, witn••• on the 16th of

be •• rked anew.

did. in f.ct. eign • coapl.int pur.u.nt to th.t

•
earlier be marked, I aD not have ~he one that

designation. Your Honor?

Identlflc.tlon.

was •• r~ed, but it had been given D-5 a ••

••••ult wa. al1eoed to have taken place?

C 1

2

3

4

5

6

7

8

9
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1 1
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'. 1 A.

BAAXE
11

CROSS (TALASNIX)

Ho, the next day after the .ssault took

2 place.

3 Q • It wa. done the •••• day a. that

4 state.ent before you?

~

6

A.

Q •

Yes. yes. sir.

You don't have any personal knowledge .a

7 to when tbe asssult occurred as between --

8 betore mIdnIght or atter mIdnIght on that d.te,

9 do you?

10 A. Only from the statement. sir.

11 MR. DAVIS: .Judge, I'. goIng to

13 MR. TALASNIX: AgaIn

14 BY MR. TALASNIX:

1 ~ Q. The qu •• tion I., you don't have any

16 personal knowledge •• to when the ••••ult took

11 place wIth reapect to the .Idnight precedIng

18 that atat •• ent, do you?

19 A. No, air. I don't.

20 Q • Okay. Now, you would have had occ •• lon

21 to apeak wIth Mr. HIghlander that aa.e day,

22 woul~ you not?

23

24

A.

Q •

V•• , air, I dl~.

And dId you diacuae with Mr. HIghlander

2~ the tact that a etate.ent had been taken tro.



72

Q. What was his dea••nor when you advlsed

hl. that that had occurred?

BAA~E - CROSS (TALAS8IX)

Gloria Sl.onelll accuslng hi. of an as.ault?

that she had assaulted hl. al.o, .nd I told hl.

he could sign a counterco.plaint.

Q. What .. ould you •• y .... the prlnclp.l

e.otlon that you sa .. In Mr. Hlghl.nder ..h.n you

explalned to hl. about the co.plalnt th.t h.d

Yes, sir, I dirl.

Well, he went on and onHis deaeanor.

A.

A.

1

2

3

4

5

6

7

8

9

10

11 been wri"tten up by Gloria against hi.?

12 A. He wa. angry.

13 Q. He .. as angry. okay. 80 ... the n.xt d.y

14 when Gloria ca •• in, you've indicated that ehe

15 ca •• In .. lth h.r parent.?

16 A. Y•• , .ir, that Ie correct.

17 Q. And g.nerally, the •••• proc.dur .....

18 follo .. ed In th.t .he .... glv.n .n opportunlty to

1e .. rlte do .. n .ore Infor•• tlon?

20

21

A. That l
• correct.

MR. TALAS8IX: Your Honor, I h.v.

22 .n on. p.g. docu.ent th.t I'd 11k. to h.v.

23 Barked for Identlflcatlon.

( 24

25

(S-55, St.t ••• nt d.t.d 3-17-11 of

Glorl. Sl.on.lll •• rk.d tor

~ATKV ~_ nllRANn - OwwtCIAL COURT RXPORT.R
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2
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BAAKE - CROSS (TALASNIK)

iden~ifica~ion).

MR. TALASNIK: I'll show S-55 ~o

Mr. Davia.

4 BY MR. TALASNIK:

5 Q • Lieutenant, II. going to sbow you. one

6 page docuaent that's now be aarked .s S-~5 tor

7 iden~ification. I'd like you ~o look a~ ~ha~

8 and ~ell ae if you recognize wha~ ~ha~ i.?

9 A. Yes, air. this 1s • copy of a stat •• ent

10 given ~o 8e on ~he 17~h day of March, 1988 by

11 Gloria S1.onell!, where abe reque.t. UB to

12 upgrade her s1aple ••••ult to aggravated

13 assault.

14 Q • And pur.uant to that reque.t, in fact, an

15 aggravated ••••ult co.plaint .a. drawn up?

16

17

A.

Q.

That's correct. air.

Now, Lieutenant, you've b.en working for

18 M.rga~. for qUite .oae period, right?

19 A. Ye., air.

20 Q. Would i~ be fair to .ay that do.e.~ic

21 violence a •• aul~. occur on a fairly regular

22 baai. wi~hin your police work?

23 MR. DAVrS: I obj.c~. Your Bonar.

24 relevance.

25 THB COURT: Su.~ain.d.

r ..... My It._ nnwawn
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ch.rge. right?

ca •• 1n for proce •• ing h. wa. angry.

that you thought Gloria'. tather was a trouble

•• leer?

BAAKE - CROSS (TALASNIK)

BY MR. TALASNIK:

V.e, he .,a., y •• , 8Ir.

Not when I .pok. ~o hl., .1r. Wh.n b.

H. w•••ngry ab~ t the n.w upgr.d.d

That'. correct.

No, .1r. I dld not.

Old you have occa.lon to notlfy Mr.

No •• ir. I did not.

Did you ever indicate to Mr. Highlander

A.

Q •

Q. Was that the •••• e.otlon wh.n you t.lk.d

to hl. about the upgr.d.d charg•.

A.

Q.

A.

Q.

Highlander that the co.plaint had. ln fact. been

upgraded7

A. Ye •• I did ••1r.

Q. You told u. that the flr.t tl •• you

talked to hl., the prlnclpal e.otlon that he

evoked was anger over. being ~Qld about tb.

eo.plaint, do you r •••aber that?

Q •

A.

Q. Did you ever indicate to Mr. Highlander

that it was Gloria'. tather who pre •• ured her to

upgrade the co.plaint fro •• i.ple to aggravated?
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No further

Mr. D.vis.

Now, you spoke to hi. conc8rn1ng

That 'e correct. sir.

Okay.

Thank you.

MR. TALASNIK:

A.

Q •

Q •

THE COURT:

REDIRECT EXAMINATION.

BY MR. DAVIS:

Q. Lieutenant Baake, you indicated the

defend.nt w•• angry with reg.rd to the upgr.ded

ch.rge?

questions, Your Honor.

1 1

1

2

3

4

5

6

7

8

9

10

the upgraded charge the d.y .tter the -- the

day after he was stopped by you, i. th.t not.

f.ct?

12

13

14

15

16

17

A.

Q •

16th,

Yea. air.

Okay. You

he h.d not

initi.lly spoke to hi. on the

even h.d • ch.rge or co.pl.int

18 lodged .gain.t hi., h.d he?

19 A. No, air. he had not.

20 Q • And in f.ct, wh.n you let hi. le.v. the

21 polic•• t.tion --

22 MR. TALASNIIt: Bxcu•• • e, Your

23 Honor, I w.nt to object to the for. of the

24 que.tion •• le.ding. Thi. i. Mr. D.vi.'

25 witn•••.
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co.plaint charged againat hi.?

you epoke to hi. concerning the indictable

department?

elaple •••ault In what •• nner?

No, air; no, sir:

Okay.

Sound a a bit leading.

Now. did there cc.e a ti.e that

On the 16th. when waa the

And when you apoke to hi. by

MR. DAVIS:

THE COURT:

No, I did not, air.

Okay.

Okay.

No, sir, it .. a. not.

Okay.

And you apoke to hi. concarning the

Officer. when be was In the police

While he waa physically in the police

After he had left the area. re.oved hia

By telephone.

When he was in there?

belonginga fro. the apart.ent and left the area.

A.

Q •

Q •

A'.

Q.

A.

telephone with regerd to the ai.ple aaaauit.

could you detect anything in hia voice?

Q •

Q.

BY MR. DAVIS:

A.

Q.

A.

depart.ent on the 16th of March, was the

complaint signed against hi. by anyone?

no, air. after he had left.

Mr. Davis.
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on the 17th regarding th.t7

coapl.int.

to the police depart.ent?

Margate Police Department being proce •• ed.

And wh.t did you indic.te when he

And w•• h. r.l •••• d .t th.t ti.a?

Y... 81 r, he wa •.

He .ppe.red to b. angry ov.r the

He .pp•• red to b. angry ov.r the

Okay.

I expl.ined to hi. that we h.d an upgr.de

I don't believe 80.

Now. did you ape.k to hia betore he got

And how many times did you apeak to hi.

Juat the period ot tise he waa in the

A.

A.

Q.

A.

coapl.int.

caae to the police depart.ent the •• cond day,

the 17th?

on the .iaple ••••ult to .ggr.v.ted ••••ult.

that I w•• required by law to take hi.

photogr.ph .nd t.ke hi. ting.rprint •.

Q. And .t th.t tiae, did he .pp.ar to b.

wh.t?

A.

Q.

A.

Q •

Q.

BAAKE - REDIRECT JDAVIS)

charge of aggravated •• sault?

A. Yea, lair, there was, the next day.

Q.And that was the next day?

A. Yea, air.
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DIRECT EXAMINATION

POLLOWS:

BY MR. DAVIS:

A. Yes, I ••.

No~hing further,

In(\ic.ting the

A B R U Z Z I, HAVING

And .re you· f •• ili.r with Rich.rd

TH. COURT:

THE COURT: You •• Y step down

Thank you very .uch.

13 R I A N

Ok.y.

Y•• , I •••

Okay.

And could you identify hi. for the Court,

Gentle•• n .itting on your right there.

MR. DAVIS: That'. all I bave, Your

Now, Mr. Abruzz1, are you ••played?

About twenty y •• r •.

And how long h.ve you been .0 e.ployed?

I's a union iron worker in Atl.n~ic City.

pl •••• ?

A.

MR. TALASNIII::

A.

Q •

Q •

Q.

Highlander?

A.

Q •

Q •

A.

Lieutenant.

BEEN DULY SMORN, MAS EXAMINED AND TESTIFIED AS

Honor.

thank you, Your Honor.

Q. And by who.?

.,
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defendant.

BY MR. DAVIS:

Q. And how long have you known Mr.

Highlander?

A. About ~.o yeare.

Q. Is there any relationship between you and

Mr. Highlander?

1

2

3

4

5

6

7

8 A. Yeah, we were friend •.

9 Q. Now, II. djrec~ing your a~ten~10n to the

10 fall of '87, did you know Mr. Highlander then?

11 A. Yes, I did.

12 Q. And do you know whethe~ or no~ he had a

13 girlfriend at that t1.e?

Q. And how did you happan to .eet Gloria

S1sonell1?

Q. Okay,

S1.onell1?

..

14

15

16

17

18

1 9

20

21

22

23

24

25

A.

Q.

A.

A.

A.

Q.

A.

Q •

Yee, I do.

And who was his girlfriend at that t1.a?

Gloria S1.onall1.

Did you personally know Gloria

Yes, I did.

Through Rick.

Now, at that t1 e, where were you living?

So.ere Point.

And what wae the addr~ss?

KATHY I. ~URAND - OFFICIAL COURT REPORTER



80
B. ABRUZZI - DIRECT (DAVIS)

A. Yeah. on aeveral occaslon•.

boyfriend and girlfriend type thing.

what, how did their relat10nahip appear to you?

appear 'to be?

A. Nell, they ,.,ere very close. then,

They Mer. clo••.

And what did their relat1onah1p

And what would you approx1.ata the

Very clo.e.

Okay.

Okay, and whera were they?

We had dinner at .y hou•• 1n So •• ra

And during the cour.e of that dinner,

Okay.

Q •

A.

Q.

Q •

A .

la.t t1.e that you probably .aw the two of the.

together?

A. lIell, I can aay two of tha. together,

Pebruary, I believe it waa Pebruary that year,

that would have been '88.

A. One Holly Hill Drive.

Q. And at any t1.e during the fall or winter

of '81, 188, were you 1n the presence ot Gloria

S1.onell1?

A. Y.a.

Q. Were you ever in ~he presence of Gloria

S1.onell1 when she and Richard Highlander were

together?

Point.

Q.
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( 1 Q • Did Gloria appear to be frightened at any

2 tiee?

3

4

A.

Q •

.No, no.

Did she appear to wan~ this relationship

5 to end?

6 A. No.

7 Q. Okay. And was she. asking Mr. Highlander

8 for anything at that tiee?

9 MR. TALASIIIJC: Objection, leading.

10

j, .1

12 Is that it?

MR. DAVIS: "eading?

THE COURT: liD, it's not leading.

Objection overruled.

13

14

15 again?

16 BY MR. DAVIS:

MR. TALASIIIII::

THE WITIIESS:

Okay.

Could you say that

17 Q. Was she asking Mr. Highlander for

18 anything at that ti.e?

19 A. Yae, .he wa. concerned about. ring,

20 engage.ent ring.

21 Q • And what did ahe want, did abe .ant tbia

22 ring?

,
\

23

24

A.

Q.

She .anted a ring, y ••.

110., did there -- directing your

,

25 attention to March 16th or thereabouta, March

_ _. If......& ~_I'-V
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cOllpany?

toward. So.era Point.

16th. were you in the co.pany of Richard

anyWhere at that tl.e?

went to Une.play.ent

And did you pick hi. up?

No~. were you taking Rick Highlander

And why were you takl~g hi. to your bouae

To ay hou •• 1n 50•• ra Point.

Well, at the tlae, I wa. on ay way to the

And where did you go fro. the

Okay.

Ana what dia you do once you got to bi.

Well, I wa.

Yes. I picked hi. up.

Yes. that's right.

Q.

A.

A.

Office. I waa co.lng back. I waa going to go to

Unesploy.ent Office?

So.era Point. I waa drlylng back through Margata

A.

Une.ploy.ent Office. being in the winter we

Q.

A.

Q.

werenlt working, and Rick went with .e.

Q •

.
Highlander on that date in Margate City?

A.

Q. And how did you happen to be in hla

Glorials apart.ent.

apart.ent?

Q.

A. Rick haa called .e on the phone and aaked

ae if I could pick hi. up at hla apart.ent.
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83

1 in So.era Poln~?

And wbat happened. 1t anything. wben you

2

3

~

5

. A. Be

Riclt had

badly on

Q.

and Gloria eViden~ly had

no place to go and he wa.

• aore foot:.

broken up and

li.ping very

6 90~ in ~he vicini~y of "arga~e7

7

a

A. ..ell.

three police

we were pulled over by. I ~hink

~hey plllled

9 a. oyer. aDd just .s I .owed••eat fro. Ventnor

i to • gate. t .as ge t or Police aDd two

~rgA-e ?o·ice. i believe. two

12 cars.

Wha~ happened on ~he a~ree~ .hen ~bey13

1~

15

16

Q.

pUlled

A.

fron~

you over?

They pulled ua over,

and a car 1n back. I

tbere .a•• car In

believe i~ .a. ~he

•

17 Ven~nor police.en .ho ••• behind ua. Be go~ ou~

18 of hi. c.r .i~h hi. gun dr ••n. Th.~ up.e~ .e a

19 li~~le bi~. I never ••• any~bing lilte -~h.~

20 before, and the Margate Police, one ot the., I

21 Itn •• one of ~he ".rga~e police.en fro. a long

22 tl •• , and --

23 Q. And .ho ••• ~hi. ".rg.~e police•• n?

2. A. Th.~ w•• Lieu~en.n~ Roy a•• lte.

25 Q. Olt.y. Be c ••• ~o ~h. c.r .nd •• id

KATHY
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DIRECT (DAVIS)

look .t her .t th.t ti.e?

• toppea~ did you see Gloria Simonelli?

A. Yes. I did.

Q. And where w•• Mi •• Si.onelli loc.ted?

.top .nd went to the M.rg.te ~olice Depart.ant.

wh.t h.ppened within the police dep.rt.ent?

A. Well. Rick w•• ch.rged. I believa they

c.lled it ••••ult •• i.ple ••••ult. I believe it

h.ppened. what did they do?

A. Well. they took Rick into cu.tody and

they searched ay car and Rick went in the

Margate police c.r and I tollowed hi. to the

police .tation.

Objection. he.r •• y.

Sustained.

Atter you lett the .cene at the

MR. TALASHIK:

And did you have an occ•• ion to

As • result: of Yhat he .aid, what

THE COURT:

Ok.y.

Now, at the scene, or where you were

Okay.

Okay.

She was in the back .eat at tWe Ventnor

Pro. a diet.nee. y ••.

Did you notice .nything .bout her?

110. I didn't.

A.

BY MR. DAVIS:

Q •

A.

Q •

A.

Q •

Q •

Q .

Police cer.
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was.

Q. And what happened. did there coae a tiae

you lett the police departaent?

A. Yeah, I lett the police depart.ent, Rick

needed soae money tor bail and I went and

brought it baCK. and then RicK was bailed out

and we lett.

Yes.

To ay hoae in Soaer. Point.

Okay, and did you take Rick with you?

And where did you go froa there?Okay.Q.

A.

Q •

A.

1

2

3

4

S

6

7

8

9

10

(
12 Q. Now, did there co••• 1:1 •• that you went

13 back to Margate?

14

1S

A.

Q.

I went baCK the day after.

And for what rea.on di~ you go back the

16 day after?

17 A. I went to get Rick'. clothe•. They were

18 at Gloria'. apart.ent.

19 Q. And did you go to Glori.'. aparta.nt?

20 A. Well. at fir.t I went to the police

21 station and told thea what I wanted to do. and

two polic •• en went with •• to her apart •• nt.

Q. And what wa. yo r rea.on, Mr. Abruazi,

for going to the to her apart.ent?(

22

23

24

25 A. I wanted to get Rick's b.longing. that

~:. _~'U.-<L;'--..lL,~~lJU-'lAH-»-. - 0 .... I C I AL COO It or It & P 0 It or I! It



86
B. ABRUZZI - DIRECT (DAVIS)

"ere there.

cl0.e did you get to Gloria Siaonalli?

trash bags tilled with hi_ clothes and shoe •.

Gloria on that day?

three large

She wa. handing ae

rather large cardboard

Now. did you notice anything. in

Now, at that tiae on tha 17th, howOkay.

Okay.

Within a toot or .0.

Now, w•• anyone e1 •• at the ho•• b •• Ide.

And did you have opportunity to obaerve

Ye •• I did.

Well, there wa. three

Gloria did.

Her .other and father were there.

Okay. And did you get his belonging.?

Yes, I did.

the •• belonginge ot Rick' ••

A.

Q.

Q •

A.

box with tool. 1n it, power tools.

There was also • large

tera. ot injurie., about Gloria?

A.

Q.

Gloria when you arrived?

A.

A.

Q. And who gave thea to you7

Q.

Q.

A.

Q. And how were they given to you?

A. Well, ahe ga~e thea to •• personally,

handed to ae.

Q. And what were they contained in?

LJ 1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

• KATHY E. DURAND - OrrICIAL COURT REPORTIR



87
B, ABRUZZI DI,RECT (DAVIS)

foo~ lookad out.

A. Wall, h. w.n~ to ~ha doc~or. ~o h.v. hi.

was i~ was in a sh.d b.hind har condo.iniu.,

giving you?

Sha didn't •••• ~o have any

Now, how long did Rick Highlandar

And did ha go anyplac•• 1 •• while

And wa. ha in ~ha ho.pital at any

Okay.

Okay.

Okay.

Al~og.thar it'. abou~ ~hraa w.ek•.

The only ~hing ~ha~ I could .ee ~ha~ .he

Well. as I said. they were large trash

Nothing out of the ordlnary~ no.

No, .he didn't.

And wha~ abou~ ~h•• r~icl•• ~h.~ .h. w••

Did you notice .nythl~g about her tace?

Did .he .ee. ~o have any problem in

~roubl. doing ~ha~.

to hand them to .e.

re •• 1n in your hoa.?

had an aluminum .plin~, one of ~ho.e li~~le ben~

A.

A.

bags, three of thea, and thi. box at to~l. that

A.

A,

he wa. in your ho•• ?

Q •

of ~ools and walk co.pl.~.ly .round ~ha building

Q.

Q.

Q •

sh. had ~o walk around ~o tha .had, gat tha box

Q.

Q.

A.

.plin~. on her li~~le finger.

.oving?

,-
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in the hospital overnight. but I'a not .ure.

in Somers Point?

that he and Gloria broke up.

girl. he loved her very auch.

I believe

I donlt think he wa.

He had an operation to aet

He wa. in love with the

Did he ever ap.ak to you about he

How. did you notice anything

He w•• very upa.t.

Did he tell you whet hie greate.t concern

v •• , otten.

Well. he wa. very upaet about the fact

Okay.

And what did you notice?

Yes, I did.

Con.tantly.

Did he indicate to you hi. feeling. in

Yeah. he was 1n the hospital.

Okay.

I think it took --

A.

Q. And what waa hi. eaotional .tate at that

tiae?

A.

Q .

A.

A.

A.

tiae?

tera. of Gloria?

A.

it was just one day.

Q •

Q.

Q •

his foot.

Q.

A.

different about Rick while he wa. in your hoae

Q. Okay.

and Gloria breaking up?
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what was his condition at that time?

was about Gloria at that tlae?

and he waa drinking a lot.

how much he wae drinking?

didn't .ee. to be a

He wa. concerned about

what happened, why tney

Now, in terms of him drinking,

That was not

NO.

Okay.

About why

Old you have any barometer ln terme of

Now, you had known Rick for how many

Now, did he ever apeLk to you In ter •• of

Yea, a lot aore.

No.

Well, I had 11qruor ln my houee and he

Two yeara.

He was drinking e lot.

Did he speak to you about jail?

A.

A.

couldn't be together.

A.

brought eome over for him an~ he drank that up,

A.

Q •

Q •

Q. Was he drinking more than he did prior to

Gloria.

Q •

A.

A.

Q.

this?

Q •

A.

drank all of that up, and I know that frienda

aajor concern of hi •.

going to jail?

years?
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1 Q • Okay, and when you would speak to hi.,-

2 what condition would he been in?

3 A. He was upset, he was upset, I would •• y

4 despondent type of thing.

5 Q • Okay. How. did he ever indicate to you

6 during the course of any of these conver •• tiona

7 that he intended to kill Gloria?

8

9

A.

Q.

NO, he didn't.

Did that co.e up in any of the

10 conversation.?

11

12

A.

Q •

No.

Now, approxisately when is the lest ti.e

13 that you saw Rick7

14 A.
.

I was sarried on April 16th. that w.s a

15 Saturday, so it was probably the Tuesday before

16 that.

17 Q. And did you apeak to hi. at any ti.e

18 after April 28th?

19 A. No. no.

20 Q • Did you have you ever spoken to hi.

21 aince this ho.icide7

22

23

24

A.

Q.

A.

Oh. certainly. y •••

And where wae that?

He called fro. the Atlantic County 3eil

1l.1__

28 end I've been there to visit hi •.
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(
1 Q • And did he indic.te to you .t .ny ti.e

.'
2 that you spoke to hi. in Atlantic County 3.il

3 MR. TALASNIK: Excuse ae, Your

4 Honor, first I want to obje~t to the tora ot the

5 question.

6 THE COURT: Sounds like it might

7 be le.ding. Mr. Davi •.

8 MR. TALASNIK: Secondly, I ... nt to

9 object on the grounds of hear.ay, unless there

10 1s. proffer as to some exception to the hearsay

11 rule that would cover the call.

1 2 THE COURT: The c.ll .. ith the

13 witne •• and the defend.nt7

14 MR. TALASNIK: The call fro. the

15 defend.nt to the .. itn•••.

1 6 THE COURT: I'. going to rule.

17 Let ae hear what the qU •• tioR 1., Mr. Davi.,

18 then I will rule on the •• cond objection, but it

19 did sound like a leading que.tion.

20 BY MR. DAVIS:

21 Q • Have you .pok.n to the d.fend.nt eince

22 the co •• i •• ion of the cri.e?

\

23

24

25

A.

Q.

A.

Yee, I hav•.

And where did you .peak to hi.?

On the phone and at the Atlantic County

•
.~ ~ATH
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MR. DAVIS: That's all I have,

B. ABRUZZI - CROSS (TALASNIK)

Jail.

that you spolee to hia at the Atlantic County

Jail, did he speale to you in teras ot his

feelings toward Gloria?

liaited to those occasions wh.n Rick brought h.r

and the two were togetber in your coapany.

right?

Objection.

Thanle you.

Mr. Talasnile.

Sustained.

Your contacts with Gloria w.r.

THE COURT:

THI! COURT:

Direct1n~ your attention at tiaes

Okay.

That's right.

Now, Mr. Abruzzl. you1ve indicated that

About two y.ars to the pr ••• nt tia ••

Oleay.

A.

Q •

MR. TALASNIK:

CROSS EXAMINATION

BY MR. TALASNIK:

Q •

A.

Q.

A. Yes, he did.

Q. And what were they?

MR. TALASNIK.

.jUdge.

you were triends ot Ricle's tor about two y.ars.

Is this two year. up to the pre.ent ti •• or two

years up to the tiae ot the d.ath ot Gloria7

[j 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

•
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1 Q. You never had any kind of a relationship

2 wlth Glorla other than wlth Rlck?

3 A.

Q.

That's right.

And you would have ne?er had occaalon to

5 talk prlvately wlth Gloria about anything?

6 A. Well. that's not coapletely true. Rlck

7 asked ae to call Gloria on the phone several

8 tlaes atter they broke up.

9 Q • Okay. Prior to the tiae that you saw

10 thea together In Pebruary ot 1988

1 1

1 2

A.

Q •

Uh-huh.

-- Would it be fair to .ay that you never

13 had occaslon to talk to Glorla peraonally7

14 A. That'a right.

15 Q. Okay. At any tiae that ahe waa outaide

16 ot the preaence ot Rlck?

17

18

A.

Q.

That'a rlght.

Now, the l •• t t1 •• that you .aw the two

19 of thea together, you've indicated, 1.

20 approxiaately Pebruary ot 1988?

21

22

A.

Q •

That'a rIght.

So that waa the aonth betore the aaaault

23 that gave riae to the a.aault that bothered you?

•, 24

25

A.

Q •

That'. rIght.

Now, at the tiae that the arreat took

• _____ ItATHy I. DIIIIA.D - OFFICIAL COUIIT IIIPOIITIII
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1

2

place. and focusing upon that day and the next

couple of days. it wa~ apparent that Gloria h.~

3 decided to rid herself ot Rick, isn't that so?

4

5

A.

Q .

Yea.

She had, in fact, gone to a doctor and

6 you drove by ~nd saw her car at the doctor'.

? ottice that day?

8 A. I didn't eee her car at the Qoctor's

9 ottice.

10 Q . You didn't drive by the doctor's otfice

11 and see her car parked there?

1 2 A. Well, I aight have driven by her docto~o.

13 oftice. I don't know where the doctor'. off~c.

l' 1., I did not a.e her car.

15 Q. There was no indication to you by Rick

16 that that .a. her car?

17 A. I can't •• y tor sure. I don't r ••••b.r

18 that distinct thing, no.

19 Q. Okay. She had, however, gone to the

20 police that day and had apparently coaplained to

21 the., or el •• he wouldn't have b.en arr •• ted?

beenhadthatcharge.ota •• re.ult

Apparently.

And Rick wa. awara that he wa. baing

into custody. after he wa. taken lato

A.

Q .

brought

cu.tody,

22

23

24

25

•
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aade against hia by Gloria?

95

2 A. EVidently, yes.

3 Q. And he was advised by the police that

4 that •• s the cas., and you ~ere there. right?

5 A. That's right.

6 Q. And he ultimately was notified that a

? complaint had been signed against hia for

8 assault, right?

9

10

1 1

MR. DAVIS: I

THE WITNESS: That's right.

MR. DAVIS: Your Honor. his answers

12 appear to be ••• uapt:1on.

13 THE COURT: No, the l •• t tl".

14 objection to the l •• t que.tion- 1. sustaIned,

15 although 1t's been an ••ered. 1n that there Is no

16 foundation for the answer, Mr. Talasnik.

1? BY MR. TALASNIK:

Q. Were you physically there when it was

explained to Mr. Highlander th.t he wa. being

charged with anything?

Q. So you can say that ~ick was made aware

by the police that Gloria had now gotten to the

point that she was going to charge him with

something?

18

19

20

21

22

23

24

25

A. Ye., I •••.

•
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•
CROSS I TALASNIIC)

live with Gloria7

A. Yes.

was advised that charges had ~een upgraded to

was no longer appropriate for hi. to continue to

I'a not f •• illar

Although I do know

And you knew, because Rick lived

I believe so, yes.

And therefore. Rick knew thet. through

And you took him there and you got hi.

That'e right.

That'. right.

You helped hi. get hi. clothe. out,

Okay.

Yeah.

I don't reaeaber the exact sequence or

And you are also having Rick live wl~h

Yeah.

A.

the cour.e of that week thet followed the

Q •

A.

in your home with you, that he was aware of that

Q. You a180 were aware of the tact that it

Q.

A.

right?

Q.

clothe. and hi. power tool. and everything el.e?

the teras upgraded charges.

there were charges, yes.

fact7

indictable cnarges. right?

you over the next few days at the tlae that Rick

Q •

with that type of thing.

A.

Q.

A.[J 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 assault, that Gloria wa. indicating a d •• ire to

2 get her out of her (sic) life?

3 A. Well. th.t's not re.lly wh.t Rick

4 thought.

5 Q. Rick waa aware that he'd been stopped by

co.pl.ints h.d been brought .g.in.t hi. by

Gloria. correct?

A. That's correct.

the police. correct?6

7

8

9

10 Q.

Be wa•••are that

Be .a•••are that it .a• • pproprl.t~ for

\

11 you ~o take bi. to her bouse ao he could clean

12 out and .ave out?

13 A. Th.t's right.

14 Q. And th.t it w•• n.c •••• ry for hi. to .ove

15 In with you caus. he couldn1t live there any

16 .ore?

17 A. Th.t'. right.

18 Q. Didn't he al.o tell you about the

19 restraining order, that he had to stay ••ay fro.

20 her?

21 A. Ye •• h. did.

22 Q. And that'. why he couldn't contact her or

23 try to cont.ct her. b.cau•• it would have

24 violated the re.tr.ining order th.t h. kn.w

26 about. right?
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the clothe.?

Q. And you aade those efforts?

her other than the spllnt. on the fInger?

arr •• ted?

v•• , fro. a cSl."tance.

And you saw her when you went to plck up

No. It dIdn't.

You've indicated that you had occ •• ion to

That'e rlght.

And you .aw her the day that Rlck wa.

That's rIght.

That's rlght.

And that you dld not see any Injurles on

That's correct.

Rlght.

I dld.

A.

Q •

A.

Q. And that would Include eny Injurlee on

her race?

A.

Q.

A.

A.

A.

A.

A.

Q.

Q. And It dld not result In any klnd of a

reconclllatlon. dld It?

Q.

see Gloria on the first few day. after the

••••ult took place, correct?

Q. And that gets us to the polnt you

.en~loned earlier, that he .eked you to try to

contact her?

C 1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

KATHY I. DURAKD - OPPICIAL COURT RIPORTIR



99
B. ABRUZZI - CROSS (TALASNIK)

thea. tell ae it you

photographs .that have

and 5-46 in eVidence.

That's right.

And you still s~w nothing on her face?

No.

I'a going to show yo~ a couple of

( 1

2

3

4

5

6

7

8

A.

Q •

A.

Q •

A. Yeah. they're

earlier be aarked as 5-45

I'd like you to look at

recognize what they are?

pictures ot Gloria with a

9 neck brace OR.

10 Q • Do the pictures also depict soae kind ot

11 injury that is visible around her eye?

1 2 A. Y.s. uh-huh.

13 Q. But it is your testiaony that that injury

14 was not there when you .a. her the day after the

15 assault?

16

17

A.

Q •

That's right.

You hava told us that Rick consuaed a lot

18 ot alcohol when he lived with you. correct?

19 A. Uh-huh. that's right.

20 Q. But that the last tiae you saw hia would

21 have been the Tueeday betore April 18th?

\

22

23

24

2li

A. That's right.

Q. That would have been around the 11th or

12th ••aybe?

A. Yeah. that' s right. around there.

KATHY E. D~RAHD - OFFICIAL COURT REPORTER
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you that he loved Gloria?

Q. And that he wanted to reconcile with her?

that he couldn't contact her?

to her peraonally. th~y could reconcile their

ditterencea.

Be telt that it he talked

But he •••nlt able to do that, and ao h.

So you would have no per,8onal knowledge

That's right.

And he waa developing trustration becauae

Right.

Right.

Even atter ahe had evicted hi.?

That'a right.

And even after the re.training order .0

No, of course not,

You have told us that Rick expre •• ed to

That'a right.

That's right.

ha could not viait with her, he couldn't try to

talk har out ot the aituation. correct?

A.

Q.

A.

Q •

A.

Q •

Q •

A.

Q.

A.

Q. And he wanted to reconcile with her even

after the charges had been •• de against him by

her?

A.

A.

Q •

.s to what his level of eonsuapt1on a.y have

been on, say, April 25th?

C 1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

26
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back with Gloria.

but he felt thet that could be -- if he could

him as a result of the incident in the middle of

He

I never saw

he talked about the charge

That's right.

I imagine he wrote letters.

And he had no concern really about the

He never talked about that .uch.

Yes.

He never talked about the charge againat

That was not hie •• jor concern, no.

Ye., he

He elicited your hel~ for you to try to

them ..

thinking, but he wa. concerned about getting

A.

Q. Wa. it a concern?

A.

simple assault char~e that she had tiled against

Q •

talked about Gloria.

A.

March7

to reconcile with her?

Q. And his only concern wa. that he wanted

Q •

contact her for him?

A.

wrote letters?

A.

A.

Q.

reconcilietion, I'd i.ugine that'e what he we.

talk to her, that would be part of the

(
1,

2

3

,
5

6

7

8

9

10

1 1

1 2

13

l'
15

16

17

18

19

20

2 1

22

23

2'

25
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B. ABRUZZI CROSS (TALASNIIC)
102

2 could so.ehoN talk her out of the charges that

3 she had brought against hi.?

A. No. He wanted to ta~K to her so they

5 could go back together again.

6 Q. Do you recall Thursday evening sfter

7 Gloria Simonelli died a police officer coaing to

8 your hOlle?

9

10

A.

Q.

In ay new ho.e you're talking about?

Whatever hoae you were living in on the

11 28th of April. 1988. three days after the death

12 of Gloria Simonelli?

13 A. Three days after the death. Ho, I don't.

14 Q • You don't recall being visited along with

15 your new wife by Detective Teasenfitz of Margate

16 City Police Depart.ent?

17 A. Yes, but that was I'. sure that was

18 such aore than three days afterwards. Now, I

19 aight be wrong in ay days there. but I do

20 reaeaber the incident when the officer froa

21 Margate ca•• ov.r, yes.

22 Q • And you recall that aaong the things that

23 heppened were that they collected froa you. or

(

\.
24 froa the residence, things tha belonged to Rick

25 that had been left there by Rick?

KATHY I. DURAND o~rICIAL COURT REPORTER
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1 A. That's right.

2 Q. Including clothes and papers and things

3 11ke that?

4

5

A.

Q.

Paper, right.

Isn't it true that at that time that you

6 and your wife were interviewed by Detective

7 Teasentitz?

8 A. That's right.

9 Q. And isn't it true that you indicated to

10 hl., and that your wlfe also Indlcated In your

11 presence, that Rick had had some difficult tiaes

12 wlth Glorla?

13 A. Yes.

14 Q. And isn't It true that you and your wlfe,

15 in your presence, indicated that he wa. very

16 concerned about going to jaIl over the charge.

I? flIed agalnet hia by Gloria?

18 A. I don't reaeaber that epeclflcally, no.

19 Q. And len't It trua that you and your wife,

20 in your preeence, indicated that the defendant

21 wae put under a lot of preeeure by Gloria with

22 the reetraining order and the coaplaints that

23 ehe had eigned againet hie?

24

25

A.

Q .

Y•• , that'. true.

But your reterenc •• to, or you you

KATHY E. DURAND - OPPICIAL COURT REPORTER
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to difficult times with Gloria?

put under pressure by Gloria, what did you .een

by that?

questions, thank you~ Your Honor.

THE COURT: Mr. Davis.

REDIRECT EXAMINATION.

BY MR. DAVIS:

are you now saying that you never told the

detective that Mr. Highlander was very concerned

about going to jail over the charges filed by

Gloria?

No furtherMR. TALASNIK:

Now, you've aleo indicated that he wa.

Well, When we had dinner together, Gloria

Now, Mr. Abruzzi, the prosecutor referred

I don't recall that, no.

Uh-huh.

And you answered in the affir.ativa.

A.

Q •

What did you mean when you said that Rick had

difficult times with Gloria?

A. Well, Rick wanted to talk to Gloria, he

wanted to have a relationship with her, and she

absolutely refused to talk to hi., and that

caused Rick. great deal of heartache, let ••

put it that wey.

A.

Q •

Q.

A.

0 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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A. No.

your wite or how?

A. Well. that time was. slow tim. for

money around .a she would have 11ked.

did he take notea or

I don't r ••••b.r hi_

how did that put Mr. Highlander

And when he would an.wer a

Well. by the both ot ua, or whoever had

Okay.

Now. when this Officer Teas.ntitz ca.e to

He waa liatening to what we aaid, aaking

And what was the

We were aitting at the kitchen table.

How did he interview the two ot you?

What

taking notea.

A.

Q •

queationa and liatening.

A.

A.

Q •

what waa he doing at that tiae?

que.tion. how would it be anewered. by you or

Q •

knowledge ot whatever hia question waa.

was very concerned about getting a ring ana

about paying the bills and about aoney.

and your wite separately?

his buslnes@, and we were In the winter. and I

Rick's business, the au••er'a • good tla. tor

Q.

Q •

gueS8 there .89 because there wasn't .s much

under pressure?

your home to interview you. did he interview you

,
'. 1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

1 6

17

18

19

20

21

22

23

24

25
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dinner. yes.

signed co.pl.ints ag.inst hi.?

Q. And Riel< l<ne. th.t sbe b.d --

MR. DAVIS: 3udge. I'. going to

regarding bejng put under pre. sure tor aoney,

this happened in February of 1988. right?

Riel< epol<e of

In tb.t she b.d

Mr. Talasnil<.

RECROSS (TALASNIK)

MR. TALASNIIC:

MR. DAVIS, That's all I have. Your

And is the discussion of Riel< being put

That's when they were at ay house tor

The incident that you're tall<ing about

But ths n.xt .onth sh. thr •• hi. out .nd

Yeah. th.t's th.t only ti.e th.t I h •• rd

Th.t's right.

A.

Honor.

Q.

.B. ABRUZ Z I

Q. Ol<ay.

Q •

THE COURT,

RECROSS EXAMINATION

BY MR. TALASN:K,

object.

A.

A.

Q .

Glori. spe.l< of it hers.lf. on -

it .t other ti •••.

under pre.sure tor aoney tor a ring or whatever,

that relates bacl< to the Febru.ry incident.

right?

C 1

2

3

,
5

6

7

8

9

10

1 1

1 2

13

l'
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1 thrown hi. out.

2

3

4 Mr. Talasnik.

MR. DAVIS:

THE COURT:

Outside of cro••.

Also quite repetitive.

5 ay MR. TALASNIX:

6 Q • You're referring to Gloria putting hi.

7 under a lot of p~eS8ure and could have related

8 to the charge. and the effect that it would have

9 on his probation in jail. or anything of that.

10 could it?

1 1

1 2

A.

Q •

That's not how I understood it, no.

Defendant told you that he wanted to have

13 the relationship. but she refused to have any

14 contact with hi.?

15

16

A. That's right.

MR. DAVIS; I'. going to object

I? again. this is outside of croes.

18 MR. TALASNIK: Your BODor, I

19 believe that it's the specific answer· that this

20 wltn••• gave on a redirect que.tion.

21 THE COURT: I'll per.it it.

22

23 again. please?

THE MITNaSS: Mould you aek it

24 BY MR. TALASNIK:

25 Q • You indicated to Mr. DaVis that the

KATHY I. DURAND - OrrICIAL COURT RIPORTIR
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contact w1th R1ck frustrate h1.7

POLLOWS:

contact with hi.?

BEEN DULY SWORN. WAS EXAMINED ~ND TESTIPIED AS

You .ay call

No further

A II R U Z Z I. HAV I 110

I've no que.tiona,

You .ay .tep down. Mr.

MR. DAVIS:

THE COURT:

Hur t I however, you would •• y?

MR. TALASNI~:

J U D I T H

Thank you very .uch.

Okay.

Yes.

And anger hill.?

Didn't the refusal of Gloria to have

And frustrated. you w111 .ay?

Yea. frustrated.

I wouldn't say anger h1a, no.

And hurt h1.?

Yes, 1t did hurt hi •.

Ye8~

That's r1ght.

Your Honor.

your next witn••• , Mr. Davia.

Abruzzl.

questiona.

A.

Q •

A •

Q •

A.

A.

A.

A.

defendant wanted to talk to the vieti. to have a

relationship, but that she refused to have any

Q •

Q.

Q.

C 1

2

3

4

5

6

7

8

9

10

1 l

12
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DIRECT EXAMINATION

BY MR. DAVIS;.

(
1

2

3

4

5

6

7

8

II

Q •

A.

Q.

A.

Q •

A.

Q.

Now, Mrs. Abruzzl, are you e.played?

Yes. I ••.

And by who.?

Sheraton Inn. Pl •••antville.

And what capacity?

Director of •• 1 •• and •• rketlng.

Okay. Are you f •• i1iar with Richard

10 Highlander?

1 1

12

13

14

1 5

16

A.

Q.

A.

Q •

A.

Yes. I a •.

Ana aD you see him 1n the courtrooa?

Yes, I do.

Would you point hi. out, pl •••• ?

Yes, he l
• sitting r~ght next to you.

THE COURT: Pointing to tha

17 def.ndant.

18 8Y MR. DAVIS:

III Q. And how long have you known Mr.

20 Highlander?

21 A. About two year ••

22 Q. And are you any relation to Brian

23 Abruzzi?

24

25

A.

Q.

V•• , I ••.

And okay, what's your relationship to
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.. ith Richard at that "tiae?

bet .. een you and Mr. Highlander?

(Whereupon the tollowing i.

Your Honor. betore

Mr. Davi., I'll .ee

MR. TALASNIIC:

No .. , .... there any relation.hip

THE COURT:

Now, dlrec~lng your attention to

And did this have any effect upon Gloria?

Yes.

And how did you happen to Know Gloria

Okay.

Okay.

And did you kno... Glori. Siaonelli?

Yes.

We were to~.ulatlng a busine ••

I aa his .. ife.

She .. as Rick's girlfriend.

A.

A.

A.

A.

Q •

the anewer'e given, It. going to object. It

Q. And when were you aarrled?

Q .

Q •

Q.

Q.

call. for this .. itne.s to epeculate and there'.

Noveaber. Dece-aber ot 187. were you f •• 1Ilar

no foundation that .. ould perait it.

relation.hip.

A.

hia?

A. April 16th, 1988.

you .t .idebar.

I
LJ 1

2

3

4

5

6

7

8

9

10

.l j,

12

1 3

14

15

16

17

18

19

20

21

22

23

24

25
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3. ABRUZZI - DIRECT (DAVIS)

(
1

2

heard at sidebar)

THE COUR~: What's the proffer?

3 MR. DAVIS: The proffer is, 3udge.

• jealousy be~.een ahe and Gloria, or Gloria and

5 this lady.

6

7 relevant?

THE COURT: So what? How'. that

8 MR. DAVIS: It's relevant, I think

9 it: would be relevant, Your Honor, to the

lO testimony to Gloria'. credibility.

13 atate.ent. here that Glori.'. indicated to other

,
\

1 1

1 2

THE COURT:

MR. DAVIS:

Gloria'. credibility?

Sure. 1 t: I. been .any

14 people. Gloria haen't testified directly.

15 3udge. but there is insinuations as to what

16 Gloria believed.

1 ? THE COURT: Such as?

18

19

MR. DAVIS: Har

MR. PRESTON: Row about on the

20 fresh coapla1nt?

21 MR. DAVIS: Fraah coapla1nt. the

22 fresh coapla1nts you let in. 3udga. 1a

23 THE COUR~: How would -- how woul~

24 the fact Gloria a1ght bave baan jaaloua about

25 so.ebody alse have anything to do w1tb tbat?
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heard in open court)

think her aotivation or her jealousy are at

What haa that got to do with the credibility?

I'm c~ncerned, with re.pect to her 1. whatever

i8pact she did had on hi8 and causad hi8 to do.

I don't

I don't

I wl11 per8it it to

Mr. Davis, I'. going

Well, Judge, it

judge. it's indicated

Why she did what she did. in 8y

MR. DAVIS:

THE COURT:

MR. DAVIS:

The only i.sue in the c ••• , •• tar a.

think and feel.

issue.

view. 1. not very relevant.

a li8ited extent.

(Whereupon the following is

she did.

relevant in this case Is What ahe did.

to let you do it to a li8ited extent.

jealousy, ~he credibility goes to the way a

person thinks and the way tlaey react.

THE COURT: I can't aee it. Mr.

Davis.

that if there is a jealous relationship, or if

Gloria is jealous of this lady, it could effect

her relationship with Rick and why she did what

think it's relevant, I donlt think it •• kes auch

difference why she did it, I think what's

0 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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3. ABRUZZI

BY MR. DAVIS:

DIRECT (DAVISI•

113

2 Q. Mrs. Abruzzl. bad you ever been in the

3 company of Rick Highlander and Gloria Simonelli?

A.

Q.

Yes.

On approximately how aany occ •• ioDs would

6 you indicate?

1 A. And limit it to December or I'm

8 sorry. November, Deceaber of 187 through

9 February 188.

10 A. We had dinner together at Briant. house

11 in February.

1 2 Q • Okay. Had you been in their co.pany at

13 any tiae before that?

14 A. 3ust briefly. I had met Gloria one day

1~ when when Rick brought her up to Howard John.ona

16 and through picking up payment tor washing

11 windows.

18 Q. And on that one briet occ •• lon, what

19 how did their relation.hip appear to you?

, .

(

20

21

22

23

24

2&

A.

Q.

A.

Q.

A.

Q.

Fine.

When did you hava dinner with him?

It wa. a week ~etore Valentinee Day.

And where wa. thi. dinner hald?

At Brian'. hou •• 1n So.era Point.

Now. wa. Gloria there?
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before Valentines Oay, Your Honor.

J. ABRUZZI - DIRECT (DAVIS)

Yeah. she was.

And what did th~lr relationship appear to

February, yes, just

W~lre talking about

MR. DAVIS:

THE WITNESS:

be at that tiee?

THE COURT:

A.

Q •

February now.

1

2

3

4

5

6

7

8

D

9 BY MR. DAVIS:

10 Q. Okay. Did Gloria want anything at that

~£ time from RiCK, to your knowledge?

12 A. Well, we had a nice, .a.y, long dinner.

13 We apent a lot of tiee around the dinner table

14 and there wa. ao •• a.ntion of • ring.

15 Q • Okay. what type of ring are we epeaking

16 of?

Q. Did Gloria appear et that tiee that the

relationahip waa coeing to an end?

A. No.

Q. And did you ever eee Gloria in Mr.

Highlander'a preaence aubaequent to that tiee?

A. No.

l

17

18

19

20

21

22

23

24

25

A.

Q •

A.

A diaeond ring.

And who wanted thie?

Gloria.
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i
1 Q • Okay. Dld there co.e a tl.e that Rlck

2 came to your home?

3

4

5

A.

Q.

A •

Yes.

Okay. and when was th.t?

Well. durlng the formulatlon of the

6 business that we were trying to formulate, he

7 used to com. over on Satu~d.y mornings for

8 coffee.

9 Q. And wh.t perlod of tl.e wes this.

10 approxlmately when?

Novemoer, December, 3anuary.1 1

12

A.

Q. Okay. Did he apeak in terms of Gloria

13 durlng those months?

It

We were

R. told •• h. w.nt.d toVery auch 80.

How, directing your attention to atter

Hot in the flrst few .onths.

A.

Q •

A.

feellngs toward Glorla .t th.t tl •• ?

.arry her.

baslcally trylng to get a bu.ln•• s togeth.r.

started around -- it was either before

Christ ••• or .fter Christ ••• , becau •• he had

mentioned to ae that he had purcha.ed her a nlne

hundred dollar gold ch.ln for Chri.t ••••

Q. And how dld h. dld h. indlc.t. hl.

14

15

16

17

18

19

20

21

22

23

24

2S M.rch 16th?

•
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March 16th between Rlck and Glorla?

tiae after March 16th of 1988?

other than that?

Did he have any other concerna

Now, did you speak to Rick at any

And where did this take place?

And what waa hi. concern .~ that

He wss just totally engulfed in her.

Oh-huh.

Do you know what happened on or about

Okay.

He couldn't understand why Gloria didn't

Okay.

Okay.

At any ti.e did he indicate to you that

No.

Okay.

No.

Do you recsll the police officer co.ing

Took place at work, took place at ay

I know they had a fight. I know Rick fell

He wa. very, very hurt.

Yes.

A.

home. I spoke ~o Rick a great deal.

downstairs and broke his ankle.

A.

A.

Q •

Q •

want hi. any aore.

he intended to do hare to Gloria?

A.

Q.

A.

Q.

Q •

Q. And what was he hurt about. did hs tell

you what he was hurt about?

A.

Q.

A.

Q.

0 1

2

3

4

5

6

7

a

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 to your hoae?

2 A. When?

3 Q. About April 27th. 28th. a few days after

6 the shooting?

Teasentl'tz. yea, Steven.

Do you recall hi.?

Yes . .

And where did he co.e -- where did you

There wae no police.an

5

6

7

8

9

10

1 1

12

13

A.

Q.

A.

hoae

Q.

A.

Q •

A.

Q.

in

This year.

This yt!ar, t 88

I 88 .

Teasenf1tz?

'88?

that

16 speak to him?

16

16

A.

Q.

I spoke to hi. in .y ho.e.

Okay, and who wae there when he spoke to

17 you7

18

111

A.

Q.

Brian.

And you responded -- recall speaking to

20 hi.?

21 A. Yes.

22 Q. And do you recall speaking to hi. in

23 teras of pr ••• ure?

24 A. Pre •• ure to wbo.?

26 Q. Pressure Rick Highlander was under?
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that to him7

MR. TALASNIK: Your Honor, I'.

through?

entrepreneur, he did it all himselt.

The man made

that he had gone

Suet.ined.

The man coae. home tor dinner

Did you indicata to tha ofticerOkay.

What did you .. ean when you u •• d th. word

That he wa. under • lot ot .ental

And·what did you aean when he indicated

Yes.

That the .ental pre •• ure that Rick was

A.

THE COURT:

Q.

pre.aure becau •• he had lost h~r.

what kind ot ti.e. that Gloria had put Rick

tail to see how thi. relate. to the .hooting of

Q.

girlfriend's mother. and he doesn't understand

BY MR. DAVIS:

pre •• ure?

an enormous amount of aoney, he's an

had taken place.

under. it was an accumulation of e~erything that

going to object on the ground. of relevance. I

going under, that he had

Gloria Si.onelli.

why, and he wants to talk to her.

Q •

A.

A.

and gets thrown out by his girlfriend'. wife --

VI
LJ I

2

3

4

5

6

7

8

9

; 0

1 1

1 2

13

14

15

16

17

18

19

20

2 1

22

23

24

25
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1 A.

:J. ABRUZZI

Yeah.

DIRECT (DAVIS)
1 1 9

2

3

Q •

A.

And what dId you IndIcate?

That Rick was the viet1 •.

MR. TALASNIK:

5 the saae object1on.

Your Honor. I .eke

6

7 BY MR. DAVIS:

THE COURT: Sustained.

8 Q. Oltay. Old Rlclt ever IndIcate to you what

9 types of sItuatIons that GlorIa had put hI.

10 through at that tl.e?

:; 2

13

A.

Q.

Yes.

And what dId he say?

MR. TALASNIK: ObjectIon.

1 ,

15

16 SIdebar.

THIl COURT:

MR. DAVIS: Could we approach

17

18

19

(The followlng 1. heard

at sIdebar).

MR. DAVIS: :Judge, It appear. that

20 Mr. Tala.nllt a.lt.d th ••• v.ry •••• que.tlon •.

21

22

23 ad.l •• lbl ••

THIl COUNT:

MR. DAVIS:

Tbat'. correct.

And th.y ar.

i, 2'

25 you .ale. th ••.

THIl COURT: Th.y ar. not, not wh.n

You're tryIng to get her to
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J. ABRUZZI - DIRECT (DAVIS)

hospital.

16th. did Mr. Highlander re.ide in your ho.e?

explain a state.ent that she aade out of court.

elicit testiaony. A state.ent fro. the defendant

That'.

I a.No. I .a not.

You canlt have her

MR. DAVIS:

And why did you t.ke hi. into the

THE COURT:

One. becau•• he can't atay at Brian'e

And approxi.ately when was that?

That w•• right in M.rch.

Mrs. Abruzzl. at any tlae arter March

Okay.

Ye •.

And when was that?

When Brian brought hi. ho.e fro. the

hou.e, he couldn't walk any ataire and the

bathroo •. there wa. only one batbrooa at arian'e

BY Mi!. DAVIS:

Q •

A.

Q •

Q.

A.

trying to get her to explain what Rick

Highlander told her.

A.

1s ad.i.sible against hiM, not for hi •.

the way I read the hear.ay rule.

MR. DAVIS: All right.

(Whereupon the following is

heard in open court).

Q •

ho.e?

A.

C 1

2

3

4

5

6

7

8

9

10

:. j,

1 2

13

14

1 5

16

1 7

18

19

20

21

22

23

24

25
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1 house and he had to walk up like eight stairs to

2 i ~ . And Rick had an operation on his anklet and

3 I lived in a rancher t which would mean it would

, be a lot easier for him to g~ to the bathrooa.

5 Q. Okay. And did you no~ice any~hing abou~

6 Rick in terms of alcohol consuaption?

7 A. From ~he hospi~al?

8 Q. Af~er he go~ home f~om ~he hospi~al?

9 A. Well, he did no~ drink in my home.

10 However, he did drink a grea~ deal af~er ~ha~.

1 j,

12

Q. Okay.

MR. DAVIS: ThetIs all I have.

13 Your Honor.

14 CROSS EXAMINATION

15 BY MR. TALASNIK:

16 Q • You've told u. that you used to .peak

17 wi~h Rick in your home becau.e ~he ~wo of you

18 were developing a bu.ines. rslationship?

That'. right.19

20

21

A.

Q. Okay.

your daughter

During the.e conver •• tion.,

3snnifer Saitz there?

wa.

22 A. She live. in ay home t ye••• he do ••.

23 Q. And it wa. through you that 3ennifer

24 Saitz knew Rick. right?

25 A. That'. right.
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you had wIth Rick?

and 8th. around in there?

how the two of thea acted together. therefore.

on aay the 16th of March. 1988?

Rick .xpr •••• d, did he not. concern over going

to jal1 regarding Gloria'. charge., i.n't that

a07

He did not want to go to jail.

After he .Dved away fro. Gloria'. hou•••

Soa.where 1n there, yes.

You would not have had occa.lon to aee

110.

Or the 25th of April. 1988?

110.

In the course of any conver •• tiona that

Yea.

So a week before you're into like the 7th

Now, during the course of the

A.

A.

A.

Q •

A.

Q.

A.

Q.

A.

Q •

relationship that you o~served between Rick and

Gloria. the last observation that you •• de of

the two of thea together wa•• week before

Valentines Day, correct?

A. Yes.

Q. Valentines Day· being about the 14th of

Pebruary7

Q •C 1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 Q. And he expressed that to you regarding

2 Gloria I s charges. ien I t "that: 80?

3 A. Yes, he did no. no. he dldn I t: "'ant: to

, go to jAil. I don't think anybody wanta to go

5 to jaIl ..He didn't "ant to go to jail.

6 Q. Didn't he express concern over going to

7 jail as a result ot the charges brought against

8 him by Gloria?

9

10

A. Yes.

MR. TALASNIK: No further

l~ questions, thank you. Your Honor.

12

13

THE COURT:

MR. DAVIS:

Mr. Davia.

I have no further

1. questions, Your Honor.

15 THE COURT: You .ay atep down.

16 Mrs. Abruzzl, thank you very .uch for co.lng.

17 Mr. Davia,

a Binute than aaa what we do frOB

(The following ia heard out

weIll take. brier rece •• ao you

I'll check.

CAn

take

of the

I'll tell

Jud.ge, I don I t know 1 t

All right.

Ladi •• and. gentl ••• n, •• tl1

THE COURT:

MR. DAVIS:

out.

the other witne •• 18 here.

you what,

check it

fivs for

there.

18

19

20

21

22

23

2'

25
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presence of the jury .t 3:12).[J 1

2 THE COURT: Who else do you have

3 this afternoon. Mr. Oavie?

MR. DAVIS: M~ybe no one, Judge.

know in a alnute.

4

5

6

?

I'll let: you

THE COURT:

MR. DAVIS:

Who else is sch.dul.d?

Haywood was

THE COURT: Is h. down ther.?

8 downstairs.

9

10

1 1

12 Check hIm out.

SHERIFF:

THE COURT:

Yes, air.

He's downetaira.

13

14

15 .ft.rnoon?

MR. DAVIS: Th.t's it.

THE COURT: Th.t's it tor this

16 MR. DAVIS: Y.ah, ye.h.

1? THI COURT: Forg.tting tor the

18 ~o.ent of whether you're going to call Haywood

19 or not. which I g.th.r you still h.v.n't

20 decided, who'a tor to.orrow?

2 1 MR. DAVIS: I gave the n •••• to

22 Mr. T.l.snik. Judg •.

23 MR. TALASHIK: Th. n ••••• Your

24 Honor, that I wa. given were Antonette Morrell,

25 Avia Carter, Od •••• Boulware, Butch Coz.r~ and
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1 Anthony Ma ••oeclo.

Yeah.2

3

MR.

MR.

DAVIS;

TALASNIK; Thoae are the nalDes

4 I was given by Mr. Davis.

5 THE COURT: Ia that the co.plete

6 11at, Mr. Dav1a?

? Mil. DAVIS: That would be 1 t,

8 Judge.

9 THE COURT; Take a brief receaa

10 now and then you'll let me know it you 1 re going

11 to use Mr. Heywood ..

1 2

13

14

15

(Whereupon Court takes a brief

recess)

(Whereupon the following 1.

heard out of the pre.ence of the jury

16 at 3:55).

17 THE COURT: Mr. Davia.

18 MR. DAVIS; Yea, judge.

19 THE COURT; Heve you had the

20 opportunity to confer with .o.e of the

21 wi tn••••• ?

1. present one aore witn ••• ,

Carter, whole. nur •• at the

22

23

24

declded to do

would be Av1e

MR. DAVIS: Ye., Judge. What I

which

jal1,

25 who will pre.ent certaln docu.ent., .edlcal
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2

documents.

THE COURT: Then it's your

126

3 contemplation that the defense will rest?

MR. DAVIS:

THE COURT:

6 available this afternoon.

Yes. Your Honor.

And she's not

7

8

MR. DAVIS: No, she 1s not.

THE COURT: She's the saa. witness

9 that test1fied from the pretr1al hear1ng.

10

1 1

MR. DAVIS:

THE COURT:

Yes.

Oicay. Weill call her,

12 or you may call her first thing 1n the .orning.

13 Mr. Tal •• nlk, you've indi.ted you •• y bave ao ••

14 br1ef rebuttal 1n the morn1ng?

15 MR. TALASNIK: Yee, Your Honor. I

16 have an investigator attempting to locate

17 Detect1ve Teasenf1tz. At th1s po1nt, he's the

18 only rebuttal w1tness I conteaplate call1ng.

19 THE COURT: Okay. Gentle •• n. it

20 1s then my conteaplat1on that you ahould bs 1n a

21 pos1t1on to sua up 1n the aorn1ng, 1s that

22 correct?

23

24

MR. DAVIS:

THE COURT:

Yea. Your Honor.

What I th1nk then

25 we'll do 1s tell the jury to coae a l1ttle late.
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1 We'll use the time first thing to discus. the

2 charge, because we'll ~ant to discuss the charge

3 before you sua up. You have gotten today my

4 proposal for the charge whlcn you can look at

5 tonight and review. We'll start with that first

6 thing in the sorning and get that out of the

7 way, then Mr. Davis. you can complete your

8 presentation in front of the jury and you'll

9 rest. Mr. Talaenik, you ean present your

10 rebuttal and then you'll rest. and then. Mr.

11 Davis, we should be going right into summation.

1 2

13 Your Honor.

1 4

MR. DAVIS:

THE COURT:

Right, I'll be ready,

And I would ask you

1 5 both to be prepared to sus in the sorning. Mr.

16 Davis. also, before you l •• ve tonight, 80 that

17 it can be addres.ed to.orrow, lid appreciate if

18 you would discuss with Mr. Highlander, unless he

19 change. his mind between now and to.orrow,

20 discuss that part of the charge that I's going

21 to have to address with hi. directly, the text

22 is in the .aterial that you have, so h. can be

23 prepared to respond to ~. to.orrow aorning on

I
\ 24 that. I should excuse the jury now for the day.

25 Is that how you s.e it, gentl ••en?
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THE COUR~: I'a going to indicate

c 1

2

MR. DAVIS: Yes. ,Judge.

128

3 to the jury that it's ay expectation that we'll

4 be turning this matter over to them tomorrow.

S I'm going to just leave it at that. I l a just

6 going to leave it at that. All right. sheriff.

1 It you wanT, Mr. Davia, after the jury rece ••• s

a this afternoon. I can present the question to

9 Mr. Highlander now and then he can think about

10 it.

MR. DAVIS: Okay.

(The following i. h.ard before the

jury at four o'clock).

1 1

12

13

14

15

16

MR. DAVIS:

THE COURT:

THE COURT:

We can do that. ,Judge.

Aft~r the Jury leaves.

Ladies and gentlemen,

17 the defense ha. one additional witn••• to

18 pre.ent who will not be available this

19 afternoon. and accordingly, we're going to

20 rece •• your part of the ca •• now and •• nd you

21 hoae for the day. Let.e tell you what I now

22 know about the scheduling. "hen you coae in

23 tomorrow morning, they'll be ao •• brier

24 testiaony to pre.ent to you that should not taks

25 too long, and then once the t •• tiaony to.orrow

KATHY E. DURAND - O"ICIAL COURT RIPORTIR
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morning Is completed, we wIll turn ~o closing

2 arguments, or tinal summations, as they're

3 called. 1 1 11 explain that to you to.o~row. And

, it Is my present expectation that we wIll turn

5 the aatter over to you sometime during the day

6 tomorrow. That Is my present understanding of

7 our schedule.

8 Now, as tar as tomorrow 18

9 concerned, the good news, I guess, from your

10 point of view Is I'll ask you to be here and

11 ready to go at 9:30 because we have a couple of

12 things to t~lk about first thing in the morning

13 that will not involve you, and I thlnk we can

14 get started wlth you at 9:30, please be here and

15 ready to go at that tlme. Now that will give me

16 a half hour in the morning and half hour today,

17 plus whatever I have In ay account. I • m

18 mentioning that to you because I •• y need to

19 spend .ost or all of that to.orrow. I can't

20 tell you what your schedula tomorrow will ba

21 other than what I already have, becau •• I don't

22 know, but I guess the best thlng I could say to

23 you Is stay 100 •• , and youill know alao.t ••
.

24 auch •• I know whenever I know .bout what the

25 schedule 1 •. 1n tact, at .ome point you aay

,
KATHY I .. -,!UR"NP QPPICIAL COURT REPORTER
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avidence to hear, and even I don't know the

Know more, but be that as it may, that's our

Okay, generally, .s always, it Is

You

what I'm specifically

You Have the final

OPPICIAL COURT R.PORraR

There is atill ao•••ore

KATHY I!. DURAND

that I will be giving you about the applicable

law, much of which you haven't yet h.ard, eo

that you insulate yourself from any media.

arguaent by each attorney, which i. i.portant,

evidence. of course.

it'. important that while you think about what

and then there are, at couree, the in.truct1o~.

you've h.ard and while you reach ao •• notion. in

natural, it I s proper, but you ahoulci ke.p an

.
tenative arrangement for the tiae being.

before, you may, and should give 80 ••

imperative, particularly as we get close to the

that necessarily we'll quit at 4:30, that's

also important, as I've told you once or twice

end of the case, it Is imperative that you

refrain from any discussions, it's imperative

open mind, not reach any final conclusions in

telling you Is that you can't assua. to.orrow

consideration to what you've heard, it'. only

essentially what 1 1 m telling you.

your own aind.

canlt assume, however

C 1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

1 9

20

2 1

22

23

24

25

..'
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1 your own mind about your reactions to it, that

2 you keep everything open in your mind until the

3 time comes for you to deliberate together, which

4 I expect. at this polnt, wl11 probably start

5 tomorrow afternoon. Have a nice evening, see

6 you at 9:30.

7 ("ury Is excused at 4:02).

8 THE COURT: All rlght. Mr.

9 Highlander. the defendant, you've Indlcated that

10 It is your present thlnking you aay be

11 seated. it is. Mr. Davis, as you've indicated.

12 your present thlnkjng that the defense will rest

13 tomorrow morning with the presentation of the

14 one witness from the County 3al1. The

15 defendant. of course, •• y choo •• at any tla.

16 before the de fens. re.ts to change hi. mind

to say, give 80 •• thought to it,

after consultation with you,

what 1 1 m going to .ay now to

Mr. Hlghlander, In the event

not to te.tify a. a wltn•••

tomorrow a.k you. que.tion,

and I don't a.an by

preclude that, but

that you det.ralne

In the c •••• I wl11

.nd I'll •• t the

17

18

19

20

21

22

23

24

question

response,

up now and not

.nd you .hould

•• k you

11sten

today for .ny

to wh.t I have

dlscuss It ovsr

•

26 the ev.ning with Mr. Davi8 and Mr. Pr •• ton, and

orrICIAL COURT RRPORTRR
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o 1

•

then tomorrow 1 1 11 ask you what your answer is.

2 In the event that you choose not to testify in

3 the matter, you have a choice about whether I

• will or will not read what I m about to read to

you to the jury when

instructions. It's

you've discussed it

ask me to read this

remarks, I will read

i give thea my tinal

entirely your choice after

with your attorney. If you

to the jury es a part of ay

it. If you ask me not to

5

6

7

8

9

10

1 1

1 2

read

wi j j

read

it

not

it

to the jury as

read it What

for you, aSK if

I'm going to do now

you've heard it, if

is

you

13 understood it, and leave it there till to.orreN,

14 at which time, if you haven't testified, I'll

15 ask you to tell ae what your anawer i8. Do you

16 understand and follow all that?

THE DEPENDANT: I underatand.17

18 THE COURT: The defendant in thia

19 case chose not to be a witne ••. It ia the

20 constitutional right of a defendant to raaain

2 1 silent. I instruct you that you ara not to

22 conaider, for any purpo.e or 1n any aanner in

23 arriving at your verdict, tha fact that the

24 defendant did not teatify, nor ahould that tact

25 enter into your deliberation. or di.cu •• lon. in

KATHY I!. DURAND OPPICIAL COURT RIPORTIR
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The defendant Is

2 entltled to have the jury conslder all of the

3 evidence and he Is entitled to the preeumptlon

• of innocence regardless ot wh4ther he testifies

THE DEFENDANT: Yes. I dld.

You should, this

Old you hear that?

THE DEFENDANT: Yeah.

5

6

7

8

9

10

as a witness.

Honor.

THE COURT:

THE COURT:

Did you

I dld. Your

understand It?

l~ evening ana tomorrow, discuss it with your

12 attorneys, and if, in fact, you decide not to

13 testlfy. I wl11 ask you toaorrow whether you

14 wlsh ae to read that to the jury or you wlsh ae

discussion is, that's what I wIll do.

15

16

not to. In either event, whatever your

Okay.

17 What lId 11ke you to do. gentle.en, 18 to be

1 8 here at 8:45. We wIll review whatever

19 testimonial presentations there are to be ••de

20 in the morning and then we wIll ua. the tl •• ,

21 presuaably between 9:00 and 9:30. to dlscuss

22 your reaction. to and reco••end.tiona with

23 reapect to the jury charge, or the inatruction.,

24 rather. whlch I gave you today. and then we wl11

25 proceed lnto taklng of the te.tlaony and the

KATHY E JRAND - OFPICIAL COU~T REPORTER
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Anything else I need to know

2 or any questions?

3

4

5 Honor.

MR. DAVIS: I have none, ,Judge.

MR. TALASNIK: No, thank you, Your

(Court 18 adjourned at 4:05)

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

morning.

'I"HE COURT: Okay. See you 1n the

•
- - KAT'~L-~~~~~~~~OULrICIAL COURT REPORTER



......
135

1

2

3

5

6

7

8

9

10

C E R T I F I CAT E

I. KATHY E. DURAND. A CERTIFIED SHORTHAND
11 RE?ORTER AND NOTARY PUBLIC IN THE STATE OF NEW

JERSEY DO CER~IFY THE FOREGOIKG IS A TRUE AND
12 ACCURATE TRANSCRIPT OF MY STENOGRAPHIC NOTES

TAKEN BY HE IN TH~ ABOVE CAPTIOKED MATTER.
13

15

16

17

18

111

20

21

22

23

25

, e
\-r<-o.-~'1. ( }{,).\J..f'/(l~.
KATHY E. DURAKD, CSR, CM
OFFICIAL COURT REPORTER
LICBNSE NO. XI00888

..
KATHY I. DRAKD - O"ICIAL CODRT RIPORTI.



-------------------------------

A-STATE OF NEW JERSEY,

Complainant,

-vs-

RICHARD HIGHLANDER,

Defendant.

B E FOR E,

SUPERIOR COURT OF NEW JERSEY
CRIMINAL DIVISION ~

ATLANTIC COUNTY
INDICTMENT NO. 88-06-1553-C / _

'-

J ISSO

TRANSCRIiT,.P .;1 -<L-_

PROCEEDINGS . ..~, .

Mays Landing, N.J.
June 21,1989

HON. STEVEN P. PERSKIE,

TRANSCRIPT ORDERED BY:

JAMES ..IUI(,:S, ESQ.

A P PEA RAN C E 5:

MURRAY TALASNIK, ESQ.
Assistant Prosecutor
For the State of New Jersey

NATHAN DAVIS, ESQ.
AND MICHAEL PRESTON, ESQ.
Assistant Public Defenders
For the Defendant.

~:

.-;'':
....

./

Gerald W. Abarno, CSR
1201 Bacharach Blvd •
Atlant1c C1ty, NJ 08401



1 TIlIl COURT: Gen~le••n,

2

2 notwithstanding that y~u have received and

3 co•• ented upon the exact text ot the charge,

4 after the charge is co.plated I will afford

5 you the opportunity to .ake such additional

6 co•• ent. at sidebar •• you choo •• ,

7 understanding that I will incorporate by

8 reference then the reiteration of any

9 objections that are still current with

10 re.pect to the charge that you .ade before I

11 gave it.

I wa. under the iapre •• 1on
(

12

13 ai.understand?

MR. PIlIlSTOIf: D~d I

14 that you were going to have the charge

IS reprinted and we were going to b. provided

16 with a copy of tho.e things that you bad

17 corrected.

18 TIlIl COURT: V•• , you

19 .isunderstood becaus. the only capacity tbat

20 I bav. to reprint is at .y ho.e and I gave

21 you the text, the changes are f.w.

22 IIR. PIUSTOIf: 11.11, .y proble.

23 1s I l.ft what I thou9 twas the obsolete

24

25

version acro •• the street.

Till COUItT: I understand. IIr.

• GIItALD II. A8A1t1f0. OrrICIAL COUItT ItIPOaTla



1 Davis has one there. The first ch.nge i. on

3

.
2 p.ge fourteen .t the e~d of the .econd full

3 p.r.gr.ph where I will .dd • reference to the

• testi.ony this .orning fro. ~etectiv.

5 Te.sentitz to the one th.t' •• lre.dy there

6 reg.rding the testi.ony of Abruzzi.

7 Th~ next ch.nge i. on p.ge five

8 where I will a.it the first full p.ragr.ph .t

9 the defendantls requeat. Next ch.nge i. on

10 pege seventeen where I will o.it the l •• t

1 1 line ot the second tull p.r.gr.ph. Next

13 changes or three, in the first p.r.gr.ph, not
(.

12 change is on page eleven where I •• ke two

1. the tull one ••bout tive line. fro. the

15 botto. it •• y. wh.t i. required i •• I h.ve

16 deleted a showing ot .nd inserted th.t there

17 is evidence of ••nd two line. further down I

18 heve deleted you .u.t be •• ti.fied .nd in the

19 next p.r.gr.ph .t the very end .fter the word

20 required I have .dded whether or not he w••

21 intoxic.ted. On p.ge twelve .t the beginning

22 of th~ third full p.r.gr.ph where it ••y.

23 que.tion A i. c.lled .ggr.v.ted ••n.l.ughter.

2A r.ther, I •• de • period .fter ••n.l.ughter

25 in.te.d ot • co•••• deleted the word .nd .nd

OSftALD N. ABAftNO. OFFICIAL CODRT fta.ORTaR
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capltallz.d the I In It and In between

2 .an.lau~hter and It I a. Insertlng the
•

3 tollowlng. Thl. 1s a dltterent klnd ot

4 ••n.laughter fro. the p ••• iOb provocation

type ot .anslau~hter. On page thlrte.n att.r

6 the tlrst tull paragraph I have Ins.rted two

7 addltlonal s.nt.nc.e. the wordlng ot whlch we

8 work.d out thl ••ornlng. I'll glve It to

9 you. That's the la.t chang. I have In .y

10 wrltten text.

1 1 MR. PRESTON: The l •• t one on

(
12

13

page thlrte.n?

THE COURT: Whlch I'. about to

14 glv. you wh.r. I wl11 In.ert. prlor to the

IS paragraph that beg In. In .U., I wl11 In.ert

16 the tollowlng. You wl11 r ••••b.r that I

17 explalned that Intoxlcatlon ot a d.t.ndant

18 .ay be .uch a. would prevent hl. tro. actlng

purpo •• ly or knowlngly. When r.ckle•• n ••• 1.

20 the relevant ele•• nt of the charge, however,

21 It the detendant wa. by rea. on ot

22 Intoxlcatlon unawar. ot that rl.k that he

23 would have b.en aware ot It h. w.re .ober.

24 that unawarene.e 1. 1••aterlal and he .ay

, .
28 .tl11 be tound to have acted reckl ••• ly.

GIRALD •. ABAR.O. OrrICIAL COURT RIPORTIR
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•

Other than that the for. that

2 you have Is the for. I'll dellver.

3 MR. PRIlSTOIf: The phra ••ology

4 about i ••aterial, it's not i ••aterial to

everythlng. It's just 1••aterlal to

6 recklessness and I don't thlnk the last part

7 of your sentencE .akes that clear. It .ay.

8 it'. i ••aterial. it doesnlt •• y to what. I

9 would say th.t state Is 1••aterlal to the

10 state of reckless and de.crlbe It that way.

11 It's certainly not immaterial to whether it

was purposely or knowlngly.
\...

12

13 THIl COURT: Well, In the flr.t

14 place we're not talklng about purpo.eful or

15 knowlng at thl. part of the charge. but let

16 a. see what the statute •• y •• I thlnk I took

17 that langu.ge out of the .t.tute. I dld.

18 I'll stlck wlth the .t.tute. You •• y be

19 rlght, but I thlnk you .hould •• ke th.t c •• e

20 to the legl.l.ture.

21 MR. PRIlSTOIf: .1udge, •• y I

22 .ugge.t th.t there 1. l.ngu.g. In the c ••••

23 advl.lng th.t the .er~ re.dlng of .t.tutory

24 word. 1. not enough to expl.ln l.w .nd In

25 .uch c ••• I thlnk Your Honor h •• gre.t

GIRALD W. ABAR.O, OrrICIAL COURT RIPORTIR



IS

•

discretion to .ake sur. th.t the jury cle.rly

unders'tands wb.t~ it 18.

1

2

3 THE COURT: You're absolutely

• right without question. It'~ .bout t.n

S alnutea .tter twelve. I'. going to finiah a.

jUdg•• nt at th.t ti •• with r •• pect to which

will consult with you.

(Jury returned to the

gentl •• en of the jury, .t this point in the

proc.edings it i ••y r •• pon.ibility to

pre.ent to you .y fin.l in.truction. on the

l.w that .pplie. to this c.... During the

cour •• of the tri.l it h •• be.n .y duty to

••• ure that the tri.l h •• b •• n conduct.d in

it is when I fini.h ••

fini.h.

I

We'll •• k••

Ne'll .e. wbat:

L.die••ndTHE COURT:

courtrooa) .

close to three .a I can.

h.pp.ns .nd what ti.e

to wh.t we do .ft.r I

IS

7

8

g

10

11

12

13

1.

1 ~

lIS

17

18

19

20 .ccord.nc. with the l.w .nd with the rul •• of

L

21

22

23

2.

2~

our court.. A. you know I h.v•••d. l.g.l

ruling. on obj.ction. to c.rt.in qu•• tion. or

r ••• rk••nd I •• y .v.n h.v••ddr••••d

qu•• tion. to .0•• of the witn...... A. I

.xpl.in.d to you. you .hould .tt.ch no

G.RALD M. A8AR.O, OrrICIAL COURt RIPORtlR



n
b:.j 1 .ignific.nc. to the f.ct or re.ult of .ny

7

2 objections by coun.el and you .hould not

3 afford any particular .ignific.nc. to the

4 que.tions th.t I •• y h.ve •• ~ed or to the

answera to those questions. The attorneya

6 h. vet h e 0 b 1 i g" t ion to •• k e o·b j e c t ion. • hen

7 they believe they should .nd you should not

8 give .ny consider.tion to how ••ny objection.

9 each side a.y have ••de or to how I ruled on

10 thea. Neither should you .nticip.te or

11 listen for any hint or .uggestion fro••e

13 c •••.
(

12

14

.bout how I think you .hould decid~ this

A. I expl.in the 1 •• to you,

15 you .ill be bound by your o.th to .cc.pt it

16 .nd to .pply it to the f.ct. of the c •••.

17 You .ight p.rh.p. di ••gr.e .ith c.rt.in

18 •• p.ct. of the 1•••nd think it .hould b.

19 other.i.e, but you h.v. no .uthority to

20 di.reg.rd.y in.truction••• to the 1 ••.·

21 Si.il.rly I h.v. no po•• r or .uthority to

22 interfere .ith your .xclu.iv. r •• pon.ibility

li.t.n for .ny hidd.n ••••• g ••• to how Ic
23

24

to d.cid. the f.ct. of the c •••. Don't

•

25 think you .hould d.cid. the ~ •• u •• th.t will

GIRALD W. ABAR.O. OFFICIAL COURT REPORTER



rn&!J 1 be presented to you. There i.nlt any auch

8

2 .e •• age .. I will not interfere with your duty

3 to decide the facts and you aay not interfere

4 with ay duty to decide the applicable law.

Before discussing the specific

6 charges in the case I want to begin by

7 reainding you of soae basic principles that

8 govern this c~.e •• they govern every

9 criainal trial in the State of Mew 3er ••y.

10 The defendant, Richard Highl.nder, i.

11 pre.uaed to be innOCent until proven gUilty

13 continue. throughout the .ntire trial of the
(

12 beyond a rea.on.ble doubt. Thi. pr ••uaption

14 ca.e .nd even in~o .nd during your

Ie delib.r.tions, unl.s••nd until you h.v.

16 deterained th.t the St.t. ha. proven hi.

17 guilt beyond. r •••onabl. doubt. This burd.n

18 ot proof i. on the St.t••nd it nev.r

19 It r.aain. on the St.te throughout

20 the .ntir. tri.l of the c •••.

21 Ev.n though the d.f.nd.nt h ••

22 conc.ded or not disput.d c.rt.in f.ct., the

23 St.t•• till ha. the burd.n of s.ti.fying •• ch

~.

c 24

2e

of you b.yond • r ••• on.bl. doubt that .11 the

.l.a.nt. of the charg •• have b •• n prov.n.

OSRALD W. ABARMO, OrrICIAL COURT RIPORTIR
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9

~
~ 1 burden of proof of any klnd. is lapoaed on a

2

3

defen·dant.

innocence.

He 1. not obliged to prove his

Unle •• the State has prove~ the

4 criaea charged and each of tl.e eleaents

5 beyond a reasonable doubt, the defendant Is

6 entitled to an acquittal.

7 I have used and you have heard

8 reterence to the phrase reasonable doubt.

9 Rea.onable doubt ls not a aere poaaible or

10 1 •• g1nary doubt because a. I'. aure you will

11 understand, anything relating to hu•• n

12 affairs or depending in part upon a.aory or

13 oral evidence is open to soae posaible or

14 laaginary doubt. A reaaonable doubt i. an

15 honeat and ablding uncertainty aa to the

16 gUilt of the defendant exiatlng In your alnda

17 after you have glven full and lapartlal

18 censlderatlon to all of the evldence. A

19 reaaonable doubt aay arlae fro. the evidence

20 Itaelf or fro. a lack of evldence. It la a

21 doubt that appeala to your reaaon and

22 judo•• nt, to your co•• on •• n •• and your

c
23 experlence.

24 I have referred to the evldence

25 In the c •••. The evldence conalata of the

O!RALD w. A8ARRO. OWWICIAL COURT RIPORTIR
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10

~
.",.'... ' 1 testiaony of all of the witnesses and the

2 exhibits that I have r~ceived in evidence

3 during the course of the trial. When you

6 retire to begin your deliberations I will

5 aend all of the exhibits in to you for your

6 PI •• se do not a.k a. to aee any

7 other exhibits that were referred to during

8 the trial but were not received into

9 evidence. Every exhibit that you aay

10 properly consider will be sent in to you.

1 1 One of the aost crucial

12 functions ~f the jury ia to weigh and

13 evaluate the evidence, the teatlaony and the

16 exhibita to decide what is iaportant and what

15 ia not. what ia believable or credible end

16 what is not. what ia helpful in reaching a

17 deciaion and i. central to the ca.e and what

18 i. peripheral or not very iaportant to you in

19 reaching your deci8ion. What i. iaportant i.

20 what you think ia iaportant. not what the

21 lawyer. or tha jUdga thinka i. iaportant.

22 What~. balievable i. what you think i.

23 baliavabla. not what w. think.

( 26 In evaluating the eVidence you

26 .hould kaep in aind that thare are

GIRALD N. AaARWO. OrrICIAL COURT RIPORTIR



1

11

eseentially two kinds ot evidence, direct and

2 clrcu •• t:ant:lal. D 1 rec i: ev 1 dence la ev 1 de"nce

3 that tends to establish a point in i.5ue .nd

usually results fro. one of che •• n •••. I

5 ssw this. I did that. he said thi •. I heard

6 that. Clrcuastant:lal evidence Ie evIdence

7 that tend. to establish one tact or .et ot

8 tects tro. which a logical conclu.ion or

9 inference about the existence of another fact

10 •• y be drawn. Aa an ex•• ple. and of course

11 there could be thousands, i •• gine leaving a

••all child .lone in a roo. where you "knowc 12

13 there 1. 80a. chocolate candy. In a tew

14 .inutes you return knowing that no one haa

15 entered or lett the roo. to tind tha candy

16 gone and so.e chocolate on the child'. tace

17 and .hirt. You have no direct evidence about

18 what happened to the candy, but tro. the

19 clrcu•• tantlal evidence you can draw a

20 rea.onably .ate conclu.ion about it.

21 The law doe. not require that

22 any fact that .u.t ba proved be •• tabli.hed

23

24

by direct or by circu•• tantial evidence.

.ay be proffered by either or by a

It

25 co.bination ot both. otten, particularly in

•



1 the cas. of proving a .ental state, such ••

12

2 purposely or knowIngly, clrcuastantl.l

3 evidence a.y be aore persuasive or •• ~l.fylng

4 than the dlr.ct evIdence that 1. av.ll.ble.

5 On the other hand circumstantial eVidence

6 should alway. be scrutInIzed c.refully

7 becau.e It doe. requIre you to t.ke • logIcal

8 .tep froa one f.ct to .nother .nd you .hould

9 be sure that the conclusion you are drawing

10 is indeed an appropriate one. In ev.luating

11 the testiaony of witne ••e. to decide

13 their t.stlaony, there are a nuaber of
(

12 credibility and the weight to be .fforced to

14 technique. that you aay choo.e -- th.t you

15 a.y u.e if you choo.e to in re.ching your

16 decIsIon•. You a.y consider the d •••• nor or

17 behavIor of any witness who te.tlfl.d. Oft.n

18 how .oaeone act. will tell you •• aueh if not

III aore th.n the words th.y ap••k. You .hould

20 conaid.r the inh.rent bellev.bllity of .h.t

21 they •• ld. DId tha te.tlaony a.k•••n •• ?

22 DId It h.v. the rl~g of truth? DId It .ound

.bllity to .a. what th.y •• ld th.y •••• toc
23

24

b.ll.vabl.? DId the wltn••••• h.v. the

25 he.r .h.t th.y •• ld th.y h.ard? DId .ny
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13

witne.8 have anythl"ng to gain or to 10•• froa

2 the teeti.ony that wae given or did any

3 witneee have nothing to gain or to loee?

The existence or aba.nce of any

5 interest or bias of • witne •• Is • factor

6 that you .ay eoneider in evaluating the

7 teeti.ony. Did any witnee. te.tity to you in

8 a manner that dittered tro. a etate.ent that

9 he or she gave on a prior occ •• lon? It .0 do

10 you think that the ditterenee reaulted tro.

11 an honest failure or change of recollection

13 tro. a deliberate lie or evaeion here In
c 12 froa the stress of appearing a •• wltn~•• ,

1. court or on the prlor oeea.ion or tro. any

15 other r •••·on? Wa. the ineon.ietency

16 i.portant or incon.equential? It you belleve

17 any witne •• In the ca.e deliberately lied to

18 you In an atte.pt to deeelve you, you .ay In

19 your dieeretlon dleregard the teetl.ony you

20 belleve to be untruthtul and accept the reet

21 ot the teeti.ony ot that wltneee or you .ay

22 decide to dl.regard the teeti.ony ot that

23 witne.e in ite entirety. It there wa. a

•

prior etate.ent ot any witneee that dittered

25 tro. the teeti.ony in court. you .ay accept
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~ 1 the testi.ony in court and disregard the

14

2 prior state.ent or you •• y disregard the

3 court testl.ony and accept the prior

4 state.ent, if you belleve thkt was the

5 truthful state.ent, or you .ay decide that

6 you can't decl~e which atate.ent wa. true and

7 you .ay therefore disregard both state.ents.

8 If there wss sny explanation offered for the

II inconsistency, you should in all falrness

10 consider that explanation in declding wbat

11 you believe, as not all incons1stencies

13 with the intentlon to decelve.
(

12

14

necessarily result fro. a dellberate lie told

You wl11 recall that tbere was

15 so.e eVidence presented by expert testl.ony.

16 As I sxplained to you, expert evidence ie not

17 binding on the jury. Rather It ls offered to

18 a~sist tbe jury In ita fact flndlng

III functlon. You should conslder the

20 bsckground, trainlng, quallflcation. and

21 experience of tbe expert In evaluatlng the

22 conclueion. or oplnlon. about wblcb be

23 testified and al.o exaMlne tbe quality and

L 24 quantity of infor.ation availabla to hl. In

25 reaching hi. conclusions, In r •• chlng your
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1 own opinion••bout the weight to be .fforded

15

2 to the te.tiaony of .ny expert.

3 During the trial you aay recall

4 th.t I explained to you th.t in general .ny

5 evidence that i. pre.ented aay be consid.r.d

6 by the jury for any purpo••. Cert.in

7 evidence, however, js offered and •• y be used

8 only for a sp.cific purpo.e. I r.afnd you

9 that we heard testiaony that Mik. Reed told

10 Det.ctive Tea.enfitz that the defendant had

11 stored a gun in Reed'. house tor a t1a. and

13 if you con.ider it at .11, only for the
(

12 that this evid.nc. aay b. con.ider.d by you,

14 purpose of helping you to .v.lu.t. the

15 cr.dibility of Re.d'. t •• tiaony. Al.o you

16 will r.c.ll that this aorning w. h •• rd

17 te.tiaony of D.t.ctive T••••nfitz to the

18 etfect th.t the d.fend.nt told Mr .•nd Mre.

19 Abruzzi of hi. conc.rn .bout going to j.il.

20 Ag.in th.t .vid.nce a.y be conaidered by you,

21 if you conaid.r it .t .11, only' for the

22 purp~.e of helping you to evalu.te the

23 credibility of Mr. Abruzzi or Mra. Abruzzi'a

•

C",. 24

25

te.tiaony .

In .ddition to the other
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1 evidence in this case you heard te.ti.ony

16

2 relating to certain state.ents that the

3 defendant .ade while in cu.tody in South

4 Csrolina, on the way back to _e. 3er.ey and

5 at the Margate Police Station. In addition

6 there was evidence of other .tat••ent •••de

7 by the defendant before and after April 25,

8 1988 to per.ons other than la. enforce.ent

9 officials. It is your function to deter.ine

10 whether or not such state.ent. were actually

11 .ade by the defendant, and if they .ere sade

whether auch state.ents or any portions ofc 12

13 the. are credible. In con.idering whether or

14 not the state.ents alledgedly .ad. by the

15 defendant are cr.dible, you .hould take into

16 consideration the circu.stance. and fact.

17 .urrounding the giving of the .t.te•• nt •••

18 well •• all other evidence in the c •••. If

19 after consider.tion of .11 of the

20 circu.at.ncea you d.t.r.ina that any

21 .tate•• nt w•• not actually .ad. or that it

22 wa. not .ade voluntarily by t.h. d.f.ndant or

23 th.t it wa. voluntarily .ad. by the d.f.nd.nt

c 24 but it i. not credibl., then you .u.t

25 di.regard the alleged .tat •• ent co.pl.t.ly.
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1 If you flnd that any stateaent wa.

17

2 voluntarlly aade by the defendant and that lt

3 ls credlble, you aay glve such welght to that

4 stateaent as you thlnk lt sLould be afforded

5 ln your dellberatlons.

6 There has been soae testlaony

7 ln the case froe whlch you aay lnfer that the

8 defendant fled shortly after the alleged

9 co•• is.lon of the crt.e. The questlon of

10 whether the defendant fled after the

11 co·•• iaslon of the cr1 •• 1s another question

13 that the defendant, fearlng that an
(

12 of fact for your deteralnatlon. If you flnd

14 accusatlon would be aade agalnst hla or that

15 he would be arrested, took refuge ln fllght

16 for the purpo,e of evadelng the accusatlon or

17 .rre.t, then you aay lf you choo •• con.lder

18 .uch fllght ln conn.ctlon wlth all the othsr

19 evldence ln the ca •• e. an lndlcatlon or

20 proof of consclousness of gullt.

21 Wlth this background I want to

22 turn now to a dlscus.lon of the speclflc

23 charge. ln the ca.e end a de.crlptlon of the

c. 24 .peclflc que.tlons that you wl~l h.ve to

25 .nawer. A. I .xplalned to YQU at the out.et
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1 of the tri.l. e.ch criain.l ch.rge is

18

2 co.posed of certain parts or elements, each

3 of which aust be proved to you by the St.te

beyond. re••onable doubt. ;lleaent. of •

~ cr1.inal charge consIst In the •• In of three

6 sorts; soa.thing that soaeone 1••aid to have

7 done, the clrcu•• tances in which the conduct

8 took pl.c••nd the aental &t.te with which

II the d.fend.nt acted. In order to ••• i.t you

10 I have prepared a jury verdict she.t which

11 will be sent into your jury roo. to record

13 to you now so th.t w. c.n revi.w it tog.th.r
(

12 your v.rdict. I will circulat. copies of it

and I c.n expl.in it to you. A. I do. pl ••••

15 • t.y with a ••nd do not g.t .he.d of ae: If

16 you are reading .oa.thing th.t I .a not y.t

17 expl.ining. you •• y aiss so•• thing i.port.nt

18 .bout the question I ••. discussing.

III Th. wording at the que.tions on

c

20 the verdict sh.et co••• fro. the .t.tut ••

21 th.t .r. involved .nd I h.v. set out the

22 qu•• tions b.sic.lly in the sequence th.t I

23 thought would be the .ost helpful to you.

Except wlth reg.rd to the fir.t •• t of

2& qu •• tion., however, you •• y consider the
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issues in sny order thst you like. Por ths

first group of questior.s it is iaportant that

you follow the sequence that I will outline

questions beginning on page twelve I have

alternated the answers gUilty and not

guilty. I did this deliberately so thst no

aaateur psycistrists on the jury could read

any aessage into which one I listed first or

second. When you record your verdIct then,

you should pay careful attention to be sure

that the check asr~ is put in the appropriate

place. Pirst let ae reaind you that you aust

consider each of the charges separately

except as I shall otherwise indicats. You

may reach the saae or different verdicts on

the severs 1 charges; that is you aay find the

defendant gUilty or not guilty of all of the

charges or gUilty of soae and not gUilty of

others, but esch chsrge should be coneidered

eeparately. except for the firet three

questione on page one of the verdict eheet.

It ie iaportant that you coneider theee

qusetione togethsr becauee you auet reach one

verdict that takes into cone~deration thsee

1

2

3

,
5

6

7

8

9

10

1 1

12

i3

l'
15

16

17

18

19

20

21

22

23

2'

25

for you. You will notice that for all of the
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2

20

~hree differeD~ wer.loDs of ~hl. c arge.

Tbese c .roe. all relate to ~be

3 cleat: of Glori. Si~o e 1 • T e 'first: two

4 werst as f tee arg. .~. ..~ er cbar es ••

e 1 .. 1•••••• ~b er c~.r e_ % er

6 aDd ••D.l.~ghter are defiDed la tel•• a.

7 the unlawful killing of one person by

8 another. I will explain each of the versions

9 and how they differ froa each other. Th.

10 first version of the charge, version A, 1.

11 that the defendant purpoaely or knowingly

12 caused the death of Gloria Siaon.lli by his

13 own conduct. The phrase by his own conduct

14 aeans that the d~fendant activ.ly and

15 directly participated in the killing, that

16 his conduct was the direct snd iaaediat.

17 cause of death: Th. phrase purpos.ly a.ans

18 that it waa the def.ndant's conscious obj.ct

19 to caus. the d.ath of Gloria Siaon.lli.

20 Knowingly a.ans for the purpose of this

21 qu.stion that the d.f.ndant was aware that

22 what h. was doing would caus. d.ath or was

.ith.r caa. purpos.ly or knowinply causingc
23

24

practically c.rtain to caus. d.ath. In

,

25 the d.ath aust b. within the d.sign or



1

2

conteaplatlon of the defendant.

As I have already explalned to

21

3 you, purpose and knowledge are atate. of

4 alnd. The nature of the pur~o.e or knowledge

5 wlth whlch the defendant acted toward the

6 decedent ls a ~ue.tlon of fact for the jury

7 to declde. Purpose and knowledge ar.

8 condltlons of the alnd whlch cannot be .een

9 and can only be deteralned by Inference. froa

10 conduct, words or act •. It 1. not necessary

11 for the State to produce a witne •• or

13 defendant stated, for ex•• ple, that hi.
c 12 wltnesses who could testlfy that the

14 purpose wa. to cause the death or that he

15 knew that what he waa dolng would kl11 the

16 vlctl. or wa. practlcally certaln to cau••

17 her death. It la wlthln the power of the

18 jury to flnd that proof of purpo.e or proof

19 of knowledge ha. been furnl.hed beyond a

20 reasonable doubt by Inference. whlch aay

21 arl.e froa the nature of the act. and

22 clrcua.tance••urrounding the conduct under

where the act occurred, the we.pon u ••d, thec
23

24

Inve.tlgatlon. Such thing. a. the place

2& location, nuaber and nature of wound.
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So.e of the evidence introduced

inflicted and all that was done or said by

already explained to you circumstantial

immediately succeeding the events leading to

As I havein thia caSe 1s clrcu•• tantlal.

the death of the decedent are a.ong the

the defendant preceding, connected with or

circuastances to be considered.

Indeed In .any instances it may be aore

certain, satisfying and persuasive than

evidence .ay be sufficient to convict.

~...... 1

2

3

4

5

6

7

8

9

10

1 1

13 course should be scrutinized carefully, but a
(

12 .direct ev~dence. Circumstantial evidence of

14 conviction .ay be besed on circu.atantial

15 evidence alone provided you are convinced of

16 the defendant'e gUilt beyond a rea.onable

17 doubt. The essential deter.ination for you

18 to make in regard to the fir.t ver.ion of the

19 charge is whether the defendant co •• itted the

20 killing purpo.ely or knowingly by hia own

21 conduct and that he intended to cau.e the

22 death of Gloria Si.onelli.

The Sta~e i. not required to

c
23

24 prove a aotive.
.

If the State hae proved each

25 of the.e ele.ent. of the offenee beyond a
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23

1 reasonable doubt. the defendant .ust be found

2 gUilty of this charge. regardless of his

3 aotive or lack of aotive. If the State has

~ proved a aotive. you aay af course consider

~ that insofar as it gives aeaning to the other

6 circu.stance8.

7 A hoaicide or killing with a

8 deadly weapon such as a gun in itself would

9 perait you to draw an inference that the

10 defendant's purpose was to take life. In

11 your deliberations you aay consider the

13 of the killing and if you are .ati.fied
(

12 weapon used and th~ .anner.and circu•• tancea

14 beyond a reasonable doubt that the defendant

1~ shot and killed the decedent with a gun. you

16 may draw an inference fro. the •• apon u.ed.

17 that is the gun, and froa the aanner end

18 circuastances of the killing aa to the

19 defendant's purpose or knowledge. If after a

20 consideration of all of the evidence you are

21 convinced beyond a rea.onable doubt that the

22 defendant either purposely or knowingly

23 caused the death of th~ vietia by hi. on own

c 24 conduct. then your verdict ehould be gUilty.

2& If, however, after a consideration ot allot
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1 the eVldence you flnd that the State hae

24

2 taIled to prove each and every eleaent of the

3 charge beyond a reasonable doubt, your

4 verdlct should be not gUllty.

The second version of the

6 charge, version B, alao charges the defendant

7 wlth the aurder ot Glorla Slaonelll In that

8 he purposely or knowlngly caueed eerloue

9 bodlly Injury reeultlng In her death. Much

10 of what I have alreedy explalned to you

1 1 applles to thls charge as well. Purposely

1 2 and knowlngly have the eaae aea~lngs. That

13 ls a person who coaalts a kl1llng doee eo

14 purposely when It le hle conecloue object to

15 cause eerloue bodl1y Injury reeultlng In

16 death and he doee eo knowlngly when he le

17 aware that what he le dolng wl11 cauee

18 eerloue bodlly Injury reeultlng In death or

19 le practlcally certaln to do eo. In elther

20 caee purpoeely or knowlngly cauelng the

21 eerlous bodl1y Injury auet be wlthln the

22 deelgn or conteap)atlon 0' the defendant.

23

24

In thle charge wbat the State

auet prove le that the defendant purpoeely or

, .
Ibc

25 knowlngly caueed eerloue bodlly Injury to
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~
.

• •'1'1
' ..... 1 Gloria Siaonelli, tbat it was bis intention

25

2 to do so and tbat tbe werious bodily injury

3 resulted in ber deatb. Bodily injury aeans

, any impairaent of pbysical condition.

5 Serious bodily injury aeans bodily injury

6 wbicb creates a substantial risk of deatb or

1 causes .erious peraanent di.tigureaent or

8 protrected lo~s or impairaent of tbe function

9 of any bodily aeaber or organ. Again, •• in

10 tbe first version, tbe nature of tbe

11 defendant's purpose or knowledge i. a

13 you aay coneider all of tbe circuaetancea
(

12 question of fact fo~ tbe jury to decide and

l' tbat I bave outlined for you in tbe flret

1~ version ot the charge.

16 Tbe essential kind of

17 difference between tbeae two veraiona of tbe

18 murder cbarge ie wbetber you find tbat It wae

19 the defendant'e Intention to kill or cauee

20 the deetb of Glorle Siaonelll or wbetber you

21 find that it wae hie intention to ceuee ber

22 eerloue bodily injury whicb reeulted in ber

23 death. Otherwiee the elemente of theee

(. chergee are the eeme and ell of the

25 inetructione that apply to the firet vereion
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1 apply a. well to the .econd.

26

Aa you can .e.

2 then, assuming that the State ha. proved each

3 of the eleaents of the •• vereion. to your

, sati.faction beyond a rea.onable doubt, you

~ would have to decide froa all of the evidence

6 whether or Dot it wa. the defendant'.

7 intention to cauae death. Depending on your

8 deci.ion you ·...ould find the defendant guilty

9 of one or the other of the two veraion. of

10 the aurder charge. Be could not be convicted

13 failed to prove anyone or .ore of the

l' ele.ent. of either vera ion beyond a

(

11 of both.

12 It, of course, the State ha.

1~ rea.onable doubt, the defendant .hould be

16 acquitted of both vereione.

17 Before aeciding on either of

18 the •• veraion., however, you .uat alao

19 con.ider the third charge, li.ted on your

20 verdict••heet a. C. Thi. charge i. in one

21 .en•• a co.bination of the fir.t two charge.

22 in that it allege. that the defendant

23 purpo.ely or knowingly cau.ed the death uf

( 2' Gloria Siaonalli or that he pu~poeely or

2~ knOWingly cau.ed •• riou. bodily injury which
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1 resulted In her desth. The •• ele.ente bave

27

2 exsctly the ssae aeanings that I have already

3 descrlbed. Here, however, there 1. another

~ eleaent; that the defendant 4cted In the heat

S of pa •• ion resulting fro. a rea.onable

6 provocation.

7 In ~rder to satlsfy you that

8 the defendant ls gUilty of aurder and not

9 thls verslon of the charge. whlch le

10 aanslaughter, the State aust establlsh beyond

11 s reasonable doubt that the defendant dld not

act In the heat of pa •• ion reaulting fro. a
(

12

13 rea.onable provocation. A hoalclde whlch

1~ would otherwl.e be aurder i. aan.laughter

15 when the kl11lng 1. coaaltted In the beat of

16 pa •• lon re.ulting fro. a reasonable

17 provocation. In thl. connectlon you au.t

18 keep In alnd that provocatlon In law ha. a

19 flxed aeanlng. If there w•• provocation of

20 .uch charact.r a. i. r.cognized by the law

21 and it wa. acted upon under circua.tance.

22 which the law recognize •• tben the crlae ,.

23 a.n.laughter.

2~ Now, what doee the law

25 r.cognize a. provocation whicb would perait
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28

the jury to find that the offenee ie

2 ~an81.ughter rather than aurder? "irat, .ere

3 words alone or looks or gestures. no .atter

4 how abusive, threatening or insulting, are

5 never such provocation. Provocation In law

6 sust be such as in the opinion of the jury

7 would probably throw the .ind of an average

8 .an of ordinary self control into a state of

9 uncontrolle6 rage or anger. The provocation

10 must be 80 gro •• a. to caus. the ordinary

11 reasonable .an to 108. self control and to

13 defendant .ust in fact have been deprived of

.'

l.
12 use violence with fatal r •• ultw, and the

14 self control under the stress of such

15 provocation and .ust have co•• itted the cri.e

16 while so deprived. The provocation .ust be

17 of such cheracter and so close upon the ect

18 of killing that for the .o.ent the defendant

19 could not be considered as the .aster of his

20 own understanding. If such an interval of

21 ti.e elapsed between the provocation and the

22 killing as ie reasonably sufficient for

23 r ••• on to r •• u •• control, the off.n•••• y not

24

28

then be considered reduced to .anelaughter.

Whether the provocation wae

OERALD W. ABAR.O. orrICIAL COURT REPORTE.
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reasonable doubt that he dld not act In the

sufflclent or not and whether the tlae whlch

jury on conslderatlon of all of the evldence

gUl1ty of one or the other of the two

If on the

If you ar3 satlsfled beyond ain the c::ase.

snd you are further satlsfled beyond a

Slmonelll or purposely or knowlngly caused

provocatlon. then you aust flnd the defendant

heat of passlon resultlng fr~a a reasonable

serlous bodlly Injury resultlng In her death

versions of the aurder charge.

or knowlngly caused the death of Glorla

reasonable doubt that the defendant purpoaely

reasonable doubt that the defendant purposely

end you heve a reasonable doubt about whether

other hand you are satlsfled beyond a

elapsed between the provocation given and the

questlons of fact to be deteralned by the

accused to subdue or control hie eautione are

Slaonelll or purpoeely or knowlngly caused

he dld ao in the heat of passlon resultlng

or knowlngly caused the death of Glorla

froa a reaaonable p~ovocatlon or you belleve

serlous bo~lly Injury reeulting In her death

act of kl11lng was sufflclent or not for the

•

1

2

3

4

5

6

7

8

9

10

1 ~

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P0l
~
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•

1 that he dld lndeed act ln the heat of paeelon

2 resul"t1ng fro. a reasonable provocation, then

3 you aust flnd the defendant gUl1ty of

4 aanslaughter as alleged ln crtarge C.

Aa you can clearly see then,

6 the charges ln A. Band Care autually

7 exclusive. If the defendant ls gUl1ty of any

8 one of thea he can be found gul1ty of only

9

10

that one charge.

ot .Dre than one.

He can not be found gUl1ty

He may, however, be found

11 not gUl1ty of all of thea lf you are

12 satlsfled that the State has fal1ed to prove

13 beyond a reasonable doubt anyone or aore ot

14 the eleaents of the charge •• In that regard

15 I agaln dlrect your attentlon to one of the

16 eleaent. that 1. alleged in each of the

17 ver.lon. of thl. charg., and that 1. that the

18 defendant acted purpo.ely or knowlngly. A.

19 you have heard, the State au.t prove thl.

20 .leaent beyond a rea.onabl. doubt no aatter

21 whlch of the.e three ver.lon. of the charge

22 1. lnvolved.

c
23

24

There 1. evidence ln thl. ca.e

concernlng the uee by the defendant of

25 alcohol or drug. prior to or on the day ln
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. 31

2 defendant 18 not relieved ot crl.1nal

3 responsibility because he is found to have

• acted under the influence of an intoxicant

S such.s alcohol or drugs. The general

6 assumption 1. that every person 1. nor •• l and

7 is possessed of ordinary faculties. The

8 State need not prove that the defendant was

g sober.

10 Intoxication under our 1 ••

11 .eans a disturbance of .ental or physical

c

( .

12

13

1.

15

16

17

18

19

20

21

22

23

2.

25

capacities resulting fro. the introduction of

substances into the body. If you have

deter.ined that there is so.e evidence of the

defendant'. intoxication, the State auat

prove beyond a reasonable doubt that such

intoxication did not render the defendant

incapable of acting purposely or knowingly.

You .ay consider any evidence relating to the

defendant's consu.ption of alcoholic

beverages or drugs in deter.ining whether he

was intoxicated to such a degree that he waa

incapable of acting pu~posely or knowingly.

In coneidering the queetion of intoxication

you should carefully distinguish between on



1

32

the one hand the condition of a person'. aind

2 whIch Is merely affected or excIted by

3 IntOXIcatIng drInk or druga and yet 1~ atlll

4 capable of ectlng WIth purpo~e or knowledge,

5 and on the other hand the condItIon In whIch

6 a person's mental faculties are 80 prostrated

7 as to render hIm Incapable of actIng wIth the

8 purpose or knowledge requIred to co•• lt the

9 cria. charged. The .ere Intake of even large

10 quantItIes of alcohol or drugs WIll not

11 suffIce.

12 Moreover, the defense 1. hot

13 establIshed solely by showIng that the

14 defendant mIght not heve co•• ltted the crl.e

15 had he been Bober. What Ie requIred la that

16 there Is eVIdence of such great proatratlon

17 of the facultlea that the reqUIred .ental

18 atate waa totally lackIng: that la that the

19 defendant waa ao IntoxIcated that he dId not

20 have the purpoae or knowledge to co•• lt the

21 crlae.

23 defendant waa IntOXIcated, you .ay then

c

22

24

If you have det~r.lned that the

conalder the degree of IntoxIcatIon together

25 wIth all of tha other aVldence In detar.lni.,g
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1 whether or not the defendant wa. capable of
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2 acting with the purpose or knowledge to

3 comait the cr1 •• charged. You ••Y, 1 t you

• choose, consider any evldenc~ or the lack of

5 any eVidence about the quantity of Intoxlc.1nt

6 consuaed, the period of tla. involved, the

7 defendant's conduct a. perceived by others,

8 that is what he said. how be .aid it. how he

9 appeared, how he acted, how hi. coordination

10 or lack thereof eanifested itself. any odor

11 of alcohol or other intoxicating substance or

13 You should keep in .ind that the defendant
(

12 other sieilar indications of intoxication.

14 does not have to prove that he lacked the

15 ability to act with the purpoee or knowledge

16 required. The State .uat prove beyond a

17 reasonable dOUbt that the defendant had the

18 a~ility to act with the purpo.e or knowledge

19 required. whether or not he wa. intoxicated.

20 If. after con.idering all the

21 evidence. you have a r.a.onable dOUbt a. to

22 whether the defendant's intoxication wa••uch

23 a. to render hi. incapable of acting

( 24 purpo •• ly or knowingly. then you .u.t acquit

25 hi. of all of the thr •• v.r.lon. of thi.
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:" .;..... 1 charge defined in qu~.t1on. A, Band C. If,

3~

2 however, the State haE proven to you beyond a

3 reasonable doubt that the defense does not

~ apply and the State has proven beyond a

5 reasonable doubt all of the other ele.ents of

6 the charge, then you sust flnd the defendant

7 gUl1ty of the approprlate verslon of thls

8 charge, that ls one of the three .ltern.tlves

9 11sted as A, B or C.

~o By way of su••ary then, as to

11 the flrst group of charges I dlrect your

12 attentlon to theverdlct sheet on page one.

13 After considerlng all three versIon. of the

1~ offense and the lssue of Intoxlcatlon, you

15 are to deter.lne whether the Stat. has prov.d

16 anyone of the three verslon. of thl. charg.

17 beyond a r.a.onable doubt. If .0, put.

18 ch.ck on the approprl.t. 11n•. R••••b.r that

19 the def.nd.nt •• y b. found gUl1ty of only on.

20 of the tbr •• v.r.lon•. If the St.t. b •• not

21 prov.n any of the three v.r.lon. b.yond •

22 re ••onabl. doubt, put a ch.ck on tb. 11n.

23 that .ay. not gul1ty.

2~

25

Now, pl •••• look .t the

In.tructlon. on the bot to. of the pag •. You
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3&

wl11 notlce that I have advl.ed you that if

2 you deter.1ne that the defendant, ls gul1ty of

3 verslon A. then the jury will declde in a

4 separate proceeding whether or not the death

5 penalty ls the flttlng and approprlate

6 punlsh.ent In thl. case and 1. therefore the

7 sentence that the Cou~t ~111 1.po.e. Thl. 1.

8 the only charge that could re.ult In the

9 death penalty. If the defendant 1. convlcted

10 of any other charge. I wl11 deter.lne the

11 appropriate sentence whlch will be a ter. of

12

13

imprison.ent that I will .et.

I have further advl.ed you that

14 if you have found the defendant gul1ty of any

15 one of the three ver.ion. of this charge. you

16 .hould o.it the next two que.tione on page

17 two and you should proceed directly to

18 que.tion three. If on the other hand you

19 have found the defendant not gUl1ty of all of

20 the three ver.ion. of this charge. you .hould

21 proceed to que.tion 2A on the top of page

22 two. Let u. turn now to that queatlon.

Que.tlon 2A i. called

c
23

24 aggravated .an.laughter. Thl. 1. a dlff.r.nt

I •

2& kind of .an.laughter fro. the pa.eion
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1 provocation type of .an.laughter. It alleges

2 that the defendant recklessly caused the

3 death of Glorla Slaonelll under clrcuastances

4 aanlfestlng extreae Indlffe~e~ce to huaan

5 11fe. The State aust prove beyond a

6 reasonable doubt these three eleaents:

7 Flrst, that the defendant caused the death of

8 Glorla Slaonelll, second, that he dld so

9 recklessly, and thlrd, that he dld so under

10 circumstances •• niteating extrea.

11 Indlfference to huaan 11fe.

13 element. In order to flnd that the defendant
(

12 Wlth respect to the flrst

14 caused Glorla Slaoneill's death, you aust

15 flnd that she would not have dled but for the

16 defendant's conduct. The second eleaent that

17 the State aust prove ls that the defendant

18 acted recklessly. Thls aental state ls

19 substantIally dlfferent of course froa the

20 aental states of purpose and knowledge that

21 were Involved In the last group of"

22 questlons, In order to flnd that ~he

23 defendant acted reckleosly you aust flnd that

C"'
," 24 he was aware of end consclously dlsregardad a

l •

25 eubstantlal and unjustlflable rlsk that death
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mao, -, " 1 would reeult froa his conduct.
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The 'risk aust

2 be of ouch a nature and degree that

3 considering the nature and purpose of the

4 defendant-. conduct and the clrcu•• tance.

5 known to hia, his disregard of that risk was

6 a gross deviation froa the standard of

7 conduct that a reasonable person would follow

8 in the saae situation. In other word., you

9 aust find that the defendant was aware of and

10 consciously disregarded the risk of causing

11 death.

13 was aware of and disregarded the riak of
l

12 If you find that the def6ndant

14 causing death, you aust deteraine whether

1 5 t hat r i s k t hat he dis reg a r d'e d was au b s tan t i a 1

16 and unjustifiable. In doing so you auat

17 conaider the nature and purpoae of the

18 defendant'. conduct and the c1rcu•• tanc ••

19 known to hia and you auat detaraine whethar

20 in light of thoae factora hia diaragard of

21 that riak waa a groaa deviation froa the

22 conduct of a raaaonabla paraon in tha

23 defendant'a aituation.

c 24 In order to find the third

l'

25 alaaant of this charge you auat find that tha
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1 defendant acted un4er circu•• tancea that

38

.
2 aanifest or show an extreae indifference "to

3 human life. The phrase under clrcu•• tancea

4 a.nifesting extreae indifference to hu•• n

5 life does not focus on the defendant'. state

6 of .lnd, but rather on the clrcu•• tancea

7 under which you find that he acted. The

8 State must prove that the defendant acted in

9 a way that showed that he was indifferent

10 about whether Gloria Simonelli lived or died;

11 that is that he acted in a way which showed

that he did not Care that soaeone would be
(

12

13 killed. With respect to this charge, the

1. defendant must have acted as he did under

15 clrcuastancee involving a substantial

16 probability of death.

17 You will remember that I

18 explained that intoxication of the defendant

19 may be such as would prevent him from acting

20 purposely or knowingly. When recklessneas is

21 the relevant .I •• eDt of the charge, ho••ver,

22 if the defendant was by reas~n of

23 intoxication unaware f a risk that he would

bave b.en aware of it he were sober, that

28 unawarenes. is iamaterial and he may still be
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2

tound to bave acted recklessly.

•
In sua then, if you are

39

3 sat1st1ed beyond a reasonable doubt that the

4 detendant recklessly caused the death ot

5 Gloria 51.onelll under clrcu•• tancea

6 .an1testing extre.e inditterence to hu.an

7 lite, you should place a check on the verdict

8 sheet on the 11ne .arked guilty. It you are

9 not satistied that the State ha. proven each

10 ot the tbree ele.ents ot this charge beyond a

11 reasonable doubt, you should place a check on

12 the verdict sbeet on the line .arked not

13 guilty.

14 Now, look at tbe 1nstructions

15 atter question 2A on the verdict sheet. It

16 you have decided that the detendant 1s guilty

17 ot this charge, you would o.it tbe next

18 quest10n and proceed directly to question

19 tbree. It on the other hand you have decided

20 tbat the detendant is not guilty ot this

21 charge, you .uat an ••• r qu •• tion 28.

22 QuestiQn 28 is very si.ilar to

23 question 2A insotar as it cbarges that the

detendant recklessly caused the death ot

25 Gloria Si.onelli. These ter.s have exactly

l'
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~
--.......

....1 1 the saae aeanlng as they dId In the last

2 ques t"1 on. The dIfference of course Is that

3 In thIs questIon whIch alleges the crlae of

4 •• nelaughter, the State neeu not prove the

S eleaent of the surrounding c1rcu•• tancea

6 aanlfestlng extreae IndIfference to huaan

7 lIfe. In this question there are two

8 eleaents for the State to establIsh beyond a

9 reasonable doubt; that the defendant caused

10 the death of GlorIa SIaonellI and that he

11 acted recklessly. If you are satIsfIed

13 proven both eleaents, place a check on the

,
'-

12 beyond a reasonable doubt that the State has

14 lIne aarked guIlty. If you are not so

15 satIsfIed, place a check on the lIne aarked

16 not guIlty.

17 MovIng then to questIon three,

18 this charge alleges that the defendant

19 atteaptea to aurder PetrIck SullIvan. In

20 wordIng this questIon I have used the legal

21 definitIon of the word atteapt. That is, an

22 atteapt Is an act whIch under the

23 circuastances, as a reosonable person would

c 24 belIeve thea to be, Is an act constItutIng a

25 substantial step In a courss of conduct
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•

1 planned to culalnate in the co•• i •• lon of the

2 cr1a. of au.rder. In order to find the

3 defendant gUilty of an atteapted aurder, you

4 would have to be aatisfied Leyond a

5 reasonable doubt that the State haa

6 established two eleaenta. Firat, tha

7 defendant aust have acted purposely, that ia

8 it .a. hi. conscious object to co•• it the

9 cr1 •• of aurder. Second, he auat have done

10 soa.thing whicb under the clrcu•• tancea a ••

11 rea.onable person would believe the. to be

13 a plan to coaait the aurder of Patrick
(

12 waa an act constituting a aubatential "tep in

14 Sullivan. The atep taken auat be one which

15 wes atrongly corroborativa of the defendant'a

16 purpoae to kill Sullivan. Be auat be ebown

17 to have hed a firaneaa of purpoae end the

18 atep taken auat be aubatantial and not aeraly

19 preparation for the criae.

20 Por purpoaea of tbia queation

21 the criae of aurder aeana cauaing the daath

22 of another peraon. Accordinply, if you are

23 .atiafied beyond a reasonable doubt that the

24 defendant purpoaely attaapted to kill Petrick

•

25 Sullivan, place a check on the line aarked
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1 gUl1ty. If you are not so satlsfled, place a

2 check on the 11ne .arked not gul1ty.

3 The next question, nuaber 4A on

4 the top of page three, ls sc.ewhat sl.11ar to

5 the charge of atteapted .urder that I have

6 just' dlscussed. Thls charge ls called

7 aggravated assault and lt alleges that the

8 defendant atte.pted to cau&e serlous bodl1y

9 lnjury to Patrlck Sulllvan. By now you

10 should be fa.l1lar wlth each of the ele.ents

1 1 of thls charge. The State .ust establlsh

12 that there wa. an atteapt. that 1••

13 substantlal step ln the plan to co•• lt the

14 crl •• of aggravated ass.ult, that lt was

15 co•• ltted purposely, that ls that lt was the

16 defendant's consclous object to cause that

17 crl.a to be co•• ltted and that the obj.ct of

18 the defendant's conduct was the csuslng ~f

19 serious bodl1y lnjury to Sulllvan. I r •• lnd

20 you that s.rlous bodl1y lnjury •• ans bodl1y

21 lnjury whlch cr.at.s a subatantlal rlsk of

22 desth. If you are e.tiefl.d that the State

c
23 haa proven each of the~. el •• ents beyond a

reasonable doubt, place a.check on the 11n.

25 .arked gUl1ty. If not, place a check on the
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line •• rked not guilty.

Que.tion 48 is qUite si.il.r

43

3 and alao charge. an aggravated ••••ult. In

4 this ch.rge the defend.nt iJ .lleged to h.ve

5 .tte.pted to c.u.e bodily injury to Sulliv.n

6 with. de.dly we.pon. The definition of

7 atteapt 1. of course the •••• a. I have

8 discu.sed in the l •• t two ch.rg••. Tbe

9 definition of bodily injury i ••ny phy.ic.l

10 p.in or i.p.ir.ent of pbysic.l condition .nd

11 is of course different fro••eriou. bodily

(
12

13

injury .s I h.ve previou.ly d.fined that

The reference to • de.dly w••pon ••• n.

14 .ny fire.r. which in the •• nner it i. u •• d i.

15 known to be c.p.bl. of producing d •• th or

16 serious bodily injury. Accordingly, if you

17 .r••• ti.fi.d b.yond a r •••on.bl. doubt th.t

18 the St.te b •• proven e.ch of th•• e .l •••nt.,

19 pl.c•• ch.ck on the lin•••rk.d guilty. If

20 not, pl.ce • check on tb. lin•••rk.d not

21 gUilty.

22 Now, .gain pl •••• look .t the

d.cid.d th.t the d.f.nd.nt i. guilty ofc
23

24

inatruction••ft.r qu •• tion 4 •. If you h.v.

25 .ith.r .ggr.v.t.d ••••ult upon P.trick



1 Su)livan. the charge at que.tion 4A or the

2 one at question .8 or both of thea, you

3 should oait the next question, 40. and

proceed directly to question five. If you

5 have decided that the defendant i. not guilty

6 of both charges. you should answer qu•• tion

7 40. This question also charges an aggravated

8 ass.ult upon Patrick Sullivan and it allege.

9 that the defendant knOWingly pointed a

10 fireara at Sullivan or in hi. direction under

11 circumstances aanitesting ext rea.

13 Although the wording i •• lightly different,
(

12 indifferenCe to the value of hu.an life.

14 there i. the .aae concept which I de.cribed a

15 few aoaenta ago.

16 Here the Stat. au.t prove that

17 the defendant had a fireara, which i. defined

18 in the law a. including any handgun, which

19 the defendant knowingly point.d at Sullivan

20 or in hi. direction. You will reaeaber that

21 the word knowingly aean. that the defendant

22 wa. aware of the circu•• tance. and or hi.

23 conduct. that i. that he knew that he had the

24 gun and that ha wa. pointing it at or in the

25 direction ot Petrick Sullivan.
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1 The a.Bning of the phra.e under

2 clrcua.tances aanlfesting extre••

3 lndlfference to the v.lue of hu•• n 11fe ••• n.

4 .g.ln th.t you .hould ex•• l~e the

~ circumstances surrounding the defendant'.

6 conduct to deter.lne lf the defendant .ct.d

7 In. w.y th.t .howed th.t h. w•• lndlff.r.nt

8 to whether Sulllv.n 11v.d or dl.d lf h••ct.d

9 In. w.y whlch .howed th.t he dld not c.re

10 th.t soaeone would be klll.d. One••g.ln lf

11 the State has proven each ot thea. al ••ent.

12 b.yond. reason.bl. doubt, pl.ce • check on

13 the 11ne •• rked gullty, .nd lf not, pl.c••

14 ch.ck on the 11n•••rk.d not gullty.

1 S The next two charge., que.tion.

16 five and 81x, are so••what related to each

17 other. Bach one alleg••• w•• pon. otten•• or

18 w•• pone vlol.tlon, but of cour •• the ch.rg••

19 are not exactly the ••••. In qu•• tlon flv.

20 you .r•••k.d to d.cld. wh.th.r the d.f.nd.nt

21 knowlngly po ••••••d • flr •• r. wlth • purpo.e

22 to u •• lt unl.wfully .g.ln.t the per.on of

St.te .u.t e.t.bll.h the ele••nt. ofc
23 Glorl. Sl.onelll. To prove thl. ch.rge the

2S po ••••• lon, knowledge and purpo.e. A. to
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1 po •••••1on, the State auat prove to your

46

2 .ati~faction that the defendant poa.e •• ed a

3 fireara which, a. I have ju.t told you. i.

4 defined in the law a. inclu~lng any handgun.

5 Po ••• aaion aeana the custody or control of an

6 ite. acco.panied by a knowledge of it.

7 presence and it. character. In other word.,

8 the State .u.t .how that h_ bad tb. gun. tbat

9 he knew that be had it and that b. knew that

10 it was a handgun. Then the Stat••u.t .how

'-...

11 that the defendant had the purpo.e or

12 con.ciou. obj"ect to u.e tbe handgun

13 unlawfully again.t the per.on of Gloria

14 Si.onelli. Once again proof of purpo••

IS involve. a .tate of .ind requiring you to

16 exa.ine all the circu•• tantial .vid.nc •. If

17 you are .ati.fied beyond a rea.onabl. doubt

18 a. to eacb of the el ••ent. of tbi. charge,

III place a ch.ck on the line .arked gUilty. If

20 not, place a check on the line .arked not

21 gUilty.

22 Que.tio~ .ix all.gee that the

23 d.f.ndant knowingly po •••••• d a handgun

C.' 24 without fir.t baving obtained a per.it to

2S carry it. Our law prohibita anyone fro.

•
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carrylng a handgun wlthout applylng for and

receiving a per.it fro. the court to do ao.

The deflnltlons of the words knowlngly and

po.aession are the s.ae •• 1n the l •• t

questlon. Wlth regard to the peralt. whl1e

the State always hss the burden of provlng

each eleaent of each c~.rge, the la. per.ita

you to presuae that a peraon who does not

establlsh that he has the necessary peralt

1

2

3

•
5

6

7

8

9

10 doe. not 1n tact have it. Accordlngly. If

'7

11 you are satistied beyond a reasonable doubt

).

12

13

1.

15

16

17

18

19

20

21

22

23

2.

25

that the defendsnt knowlngly possessed a

handgun wlthout a peralt to carry It. place a

check on the 11ne aarked gUllty. If you are

not so satlsfled. place a check on the 11ne

aarked not gul1ty.

The last charge ls celled

conteapt and allegee that the defendant

purposely or knowlngly vl01ated the.tera. of

a judlclal order entered under the terDe of

the Preventlon of Doaestlc Vl01ence Act.

Here the State aust show that ~here was an

outstandlng order enter.d by the court under

the provlslons of that partlcular law, that

the defendant knew of the order and what It
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1 .aid. that i. he knew that the order had been

2 entered by the court an~ he knew what he wa.

3 to do and not to do under the order and that

4 he purpo.ely or knowingly violated the teras

5 of that order. Again the teras purpo.ely and

6 knowingly have the s.a. a.8nlngs I bave used

7 before. purpo.ely aeaning that it wa. the

e defendant's deliberate or conscious object to

9 violate the order and knowingly aeaning that

10 he w•• aware that he was doing .0. If the

11 State ba. proven th1s charge and each of the

the

the

ofthen analyzing carefu~ly all

in the cas~ to deteraine if

State ha. proven the eleaent. to you beyond a

rea.onable doubt.

charg •• and

the evidence

involved and coaplicated and it will require

your careful attention and participation in

your deliberations. You auat focus your

effort. on the ta.k of under. tanding all of

the eleaent. that are pre.ent in each of

eIe.ent. beyond a reasonable dQubt, place a

18

19

20

21

22

23

24

25

12

13 check on the line aarked guilty. If not.

14 place a check on the line aarked not gUilty.

1!5 Aa you can ••• , the proce •• of

16 ex.aining each at thea. charges 1. ao ••what

17

(

•
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1 As you .ay reaeaber fro. the

49

2 beg1nn1ng of the tr1al we select 16 jurors at

3 the outset of the case 1n order to •• aure

4 that we w111 f1n1sh w1th two jurors who can

5 deliberate and return a verdict. In just a

6 moaent I w111 ask the clerk to select four of

7 you to serve .s alternate jurors. Tho •• who

8 are selected wIll re •• ln seated for a few

9 minutes and I will then ask you to recess to

10 another roo. in the courthouse to await the

1 1 jury's determinations. In the event that

13 de11berat10ns. we w111 of courae let you know
l-

1 2 your serv1ces·w111 be requ1red dur1ng

14 and we w111 keep you adv1sed of any and all

15 developments 1n the tr1al. The reaa1n1ng 12

16 jurors w111 then be excuaed to de11berate

17 upon the verd1ct.

18 The verd1ct of the jury auat

19 repreaent the cona1dered judgaent and v1ewa

20 of each juror 1nd1v1dually. but 1n order to

21 return a verd1ct 1t 1. neceaaary that each

22 juror agr •• on the anawer to .ach and every

It 1a your duty aa jurora to da11baratac
23

24

question. Your verdict au.t be un.ni.cus.

25 together arid to conault w1th one another W1th
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a view to reaching an agree.ent if you can do
.

2 so wl·thout vlolence to your lndlvldual

3 Each ot you eust declde thls ca.e

4 tor yourselt, but you .houl~ do so only atter

5 an lepartlal and thorough conslderatlon ot

6 allot the evldence wlth your tellow juror•.

7 In the course ot your

8 dellberatlons you should not he.ltate to

9 re-ex•• lne your own viewe and to change your

10 .1nd If you becom. convinced that you were

1 1 wrong. On the other hand. you are not

13 to the welght or suttlclency ot the evldence

(

"
12 required to surrender your honeat belief ••

14 solely because ot the vlew. ot your tellow

15 juror. or tor the .ere purpo •• of returnIng a

16 verdlct. You are not parti •• ne. At thl.

17 .tage ot tha trlal you becoea the judge., the

18 judges ot the tact •. Your .ole lntere.t ln

19 thl. case 1. to deterelne the truth and to

20 return a talr and an boneat verdlct wltbout

21 any bl~•. pa •• lon, prejudlce or ayepatby. tor

22 or agaln.t anyone.

\....
23

24

",ow, it you·11 excu•••••

eoeent, I wlll need to conter brletly wlth

•

2S coun •• l.
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1 (The following takee place at

2 sidebar, outside the he~ring of the jury).

3 THE COURT: All right. Piret

4 on the charge, Mr. Talaenik.

5

6 thank you.

MR. TALASIIIIC: 110 objectione,

7

8

THE COURT:

MR. DAVIS:

Mr. Davie.

I have nothing. but

9 Michael will epeak.

10 MR. PRESTOII: We renew the

1 1 objections that we aade prior. 110 need to

13 occasione froa the reading it beca.e apparent
c 12 restate them. Additionally, in eeveral

14 that on eeveral occaeione you ueed the word

15 aust with regard to a finding of gUilt with

16 respect to the defendant. I think that the

17 circu.stances and tha raading of the chsrge

18 to the jury creates clear probla.s with State

19 versus Ragland and I could point out tha

20 epecific instances in the charga whera that

21 occurred. I don't think that you can

22 inetruct the jury that they .ust find the

23 defendant gUilty or aUNt reach a conclusion

c 24

25

advarse to tha dafendant.

Secondly. there was at one of
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2 the eharge discussing the atateaent by the

3 defendant. you indicated that if they found

• any part of the state.ent to ~e not credible,

5 they had to diaregard the stateaent

6 coapletely. It was totally contrary to what

7 you foraerly read with reapect to the falae

8 in one. false in all, that they could discard

9 it coapletely or they could accept aoae or

10 accept all. There wes no provislon thet they

11 could accept only part.

1 2

13

THE COURT:

MR. PRESTON:

I'll correct that.

One of the

14 1nstances 1n which the word auet wa. u.ed wa.

15 et thet point. and leter on It occurred on

16 page aeven, In the alddle of the page, the

17 eeaentlal deteralnatlon for you to aake in

18 regard to the flret verelon, in the alddle of

19 that paragraph, the State la not required to

20 prove a aotlve, defendant auat be found

21 gUl1ty of thla charge. eo there were aeveral

22 I alaaed the laat notatlon

23 THE COURT: I'. aware or th ••.

24 Por the record I'll correct the polnt you

•

25 ••d. about the atat ••• nt, I think you're
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EJ," "."
" .' 1 right.

•
On Ragland, I disagree. I don't

2 think I'a afoul of Ragland. I think I have

3 aade it clear that the jury has to evaluate

4 the State's proof. in deterrining whether the

5 State ha. aet the burden of proof in proving

6 each of the ele.ent. beyond a reasonable

7 doubt. and if they have., the jury is to find

8 the defendant guilty. If ~hey haven't

9 MR. PRESTO": I think "is to"

10 is acceptable language. indicating that it i.

11 proper for thea. indicating that they should,

13 that i. what Ragland addressed. the problea
\.. ..

12 but indicating that they have h.ndcuff~ on,

14 of the handcuffs.

15 THE COURT: I will changa the

16 word "must" to the word "1. to." Anything

17 elee7

18.

19

MR. PRESTO":

THE COURT:

Tbat's it.

It'. ten after

20 three. I will aaka tha dacision, but what do

21 you reeo•••nd, gentle.en?

22 MR. PRESTO.: I think thay

hoaework to do in tha racaivi~g of avidanca.c
23

24

should get startad. Thay hava prali.inary

25 MR. TALAS.llt: Ona othar .attar
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~
~ 1 that occurs to .e and it .ay be that It'a

2 bett~r addressed with respect to the jury

3 sheet. The jury sheet has an asterlsk at the

4 bot to. 1ndlcating that an A verd1ct .eans

5 that they wl11 deteralne that death la

6 flttlng or appvoprlate punlah.ent. There's

7 no lndicatlon or re.lnder, lf you wl11, that

8 that gets donE at a aeparate proceedlng.

9

10 charge.

THE COURT: There waa in the

1 1 MR. TALASMIIC: There wa. 1n the

THE COURT:
c_

12

13

charge, .1 know. I j '18 two n d. r

I'. not golng to

14 change the verdlct sheet to that effect. I

15 dld aay that ln the charge.

16

17 conclUded).

(The sidebar conferenee wa.

18 THE COURT: Ladlea and

19 gentle.en, juat a couple of aupple.enta and

20 partlal correctlons to the re.arka that I

21 have juat glven you. Firat ln connectlon

22 wlth the co••enta that I .ade about your

23 conaideratlon of any a ate.enta .ade by the

c 24 defendant, I told you that you auat deter.ine

25 whether, firat, you believe the atate.enta
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2

3

4

~~

were aade, second, if they were ••de ... er.

they voluntary, and thlrd, If they were

voluntarl1y .ade were they credlble, and If

you found that they were vo~untarl1y .ade and

~ bellevable, then you .ay and should conslder

6 thea In connectlon wlth all of the other

7 evldence. If you flnd that any state.ent or

8 part of any state.ent was not voluntarl1y

9 aade or wa. not credible, then you should

10 dlsregard that part of that state.ent or all

11 of that state.ent If you flnd that It flts

) .

\..

(J

12

13

14

1~

16

17

18

19

20

21

22

23

24

2~

Into that category. Sl.11arly, If you should

flnd that any state.ent by the defendant was

aade and voluntarl1y .ade and that part of It

Is true and part of It la not true, you .ay

In your dlscretlon accept the part that you

belleve to be true and dlsregard the part

that you belleve not to be true, or just as

you would wlth the state.ent of any other

wltn••• , you ••y, if you choo••• diaregard

all of that state.ent If you flnd part or all

not to be true. What you do under tha

clrcu.stances ls for you to datar.lna.

Lastly, you wl11 racall that

throughout .y re.arka I outllnad for you the



f?l
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.everal eIe.ent. of each of the charge. and I

2 told you that if the State had failed to

3 prove anyone or aore ot tho •• eleaent. to

• you beyond a reasonable doubt, you should

5 find the defendant not gUilty of that charge.

6 I re.ind you of that and aleo that if tha

7 State does prove to your satisfaction beyond

8 a reasonable doubt all of the ele.ents of any

9 charge, then you should find the defendant

10 gUilty of any such charge. I believe I used

11 the Nord auat in ay reaarke and I ~orr.ct

12 that to the word phould.

13 Okay, anything further before

1. we select the alternatas, Mr. Talasnik?

15

16 Your Honor.

MR. TALASIlIIt: 110. thank you,

17

18

19

20

21

22

THB COURT: Mr. Davis.

MR. DAVIS: Xo, Your Bonor.

THB COURT: Mr. Praeton.

MR. PRBSTOX: Xo, ,Judge.

THB COURT: All right. I will

ask the clerk the call the alternatae by

first alt.rnate, the .econd will be thec.
23 lot. The first one c.11ed will serve ae tha

25 •• cond, et cetera. I apolog1.a 1n advance to
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whichever of the fourteen of you will wind~up

2 as having served by walting at the end. but

3 I'. sure you all understand the nece •• lty of

our proceeding in this fashion. I'. happy

II that we didn't at least at this point need to

6 aeke these arrange.enta, although .s you know

7 the case isn't finished yet, we .ay yet have

8

9

to. All right.

THE CLERIC: Alternate nuaber

10 one, seat nuaber eight, Sherr! Caraen.

1 1 THE COURT: Mi •• Car.en, seat

nuaber eight, you'll serve a. the firet
(

12

13 alternate. 3ust rea.ln where you are.

1. THE CLERIC:
,

Al~ernata nu.ber

15 two, seat nuaber fourt.en, Lanni. AII.ond.

16 THE COURT: Ms. All.ond, you'll

17 serve a. the second alternate.

18 THE CLERIC: Alternata nu.ber

19 three, s.at nuaber nIne, Patricia Wright,.

20 THE COURT: Ms. Wright, happy

21 birthday. You'll serve aa tha third

four, juror nuaber thirt.en, Ho",ard Huetel.

GERALD W. AIARKO, OPPICIAL COURT RRPORTRR
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22 alternate.

23

2.

211

THE CLER~:

THE COURT:

Alternata nU.bar

Mr. Buatal, you'll
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~
---: -·f]. -:. 1 eerve .e the fourth alternate. When the jury

2 reces"ses in just a aa.cot. I wIll ask the

3 fourteen of you to go wlth the sherlff and

helll tell you where to go. Weill of couree

5 keep you advl.ed and you'll know any tlae we

6 coae back into the courtrooa you wIll coa.

7 back as well and be kept fully Inforaed about

8 everythlng thet's happenlng and what's golng

9 on. It 1. also posslble that at any stag. of

.
'--

10 the proceedlngs that yet reaaln. your

11 services a.y yet be necessary to serve .s

12 juror. In dellberations .. I t~erefore realnd

13 the four of you understandlng as I do .0 how

1. dlfflcult It 1. that you aay flnd lot. of

15 thlng. to talk about whl1. you are together.

16 but anythlng Involvlng the ca •• can't be

17 aaong thea becau •• you aay yet be call.d upon

18 ta joln the dellberating jury a. a part of

19 thl. declalon. so you au.t hold out. the four

20 of you. a 11ttle longer.

21 Mr. DePletro. by r.a.on of the

22 fact that fate ha. p~aced you In ••at nuaber

23 one. I'a golng to a.k you to .erve a. the

2. foreper.on of the jury. In that re.p.ct wh.n

25 the evldence 1••ent Into the jury, I wl11
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2 fora that you have just seen as we've

3 dlecueaed It. I wl11 ask you to keep custody

4 of the jury verd1ct fora. 1 wl11 prov1de you

wlth an envelope to keep It In. On that fora

6 you are to keep a record of the jury'.

7 dellberatlons by plac1ng an X or a check on

8 the approprlate 11ne ae the jury reachee a

9 un_nlaaus deter.inetioD a. to each question.

10 In the event that you need ay

11 assistance or colleetlv.ly have any question

12 that you wlsh to ask of ae, the eher1ff'.

13 offlcer wl11 provlde you wlth paper and

14 pencl1 for that purpo.e. When the jury

15 dellberatlon. have been coapleted and a

16 unanimous verdict ha. been reached I w1l1 •• k

17 you, Mr. DePletro, to have the jury verd1ct

18 form with you, return to the courtrooa, at

19 whlch tlae I wl11 a.k you If the jury ha.

20 returned a unanlaou. verdlct 1n th1. ca.e and

21 If you 1ndlcate to ae that It ha., I wl11

22 ~hen ask you to pre.ent the verdlct fora to

23 ae In the envelope through the .her1ff'.

c 24 offlcer. I wl11 ae .oon a. you retlr. go

25 over the evldence w1th the lawyer. and w1thln
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1 a ainute or two we will send all of the

2 evidence into the jury ~ooa with you. It

3 will be with you in the jury rooa whenever

• you're 1n there and obvious~y you1re to keep

5 care of it.

6 With respect to the tape, as

7 you h~ard it's ay understanding that it haa

a been aade iapossible to erase but takes .o.e

9 care with respect to the .achine, so that if

10 you're going to play it you know how to do

11 it.

the fact that it'a 3:30 in the afternoon or

will be by the tiae you get in there just

about and I ask you to trust aa to worry

reqUired. I do not want you to worry about

tha clock, I do not want you to worry about

dinnar. When the dinner hour arrives, in ay

view if we haven't heard froa you, I will in

esaence aake a judgaent as to whether I wish

to heve a dinner brought in here and have you

fed dinner here during your deliberations and

l; aa aindful ofOne last word.

clock and your needs. Obviously at

we do not know and you do not know

tiae and effort that will ba

the

this point

the kind of

about

12

13

14

15

16

17

18

111

20

21

22

23

24

25

c.

.1'
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2 whet~er 1 wiSh to go to • certain point and

3 recess you tor the evening and •• k you to

co•• back to.orrow. I wl11 .ake that

declsion. I aay or .ay not consult with you

6 when I do It. I will consult with the

7 attorneya. I don't want you to feel

8 concerned about it. Let •• worry about

9 that. You devote whatever tia. and .ffort 1.

10 necessary to do just lee to the partles and to

11 yourselves as jurors.

13 swear in the sheriff's officer., pl ••••.
(

12

14

15

Would you be gogd enough to

(Jury attendants sworn)

THE COURT:· Ladles and

16 gentleaen, you aay retire to dellberate upon

17 your verdlct and the alternates aay retlre to

18 accoapany the eherlff's offlcer. I belleve.

19 downataira.

20

21 3:23 p.a.)

(Jury retlre. to dellberate at

c

22

23

24

THE COURT:

record wl11 reflect tbA

3:23 p.a. by ay watch.

Oentle.en, the

the jury retlred at

Okay, I would ask you

25 to reaaln aval1able. We'll go through the

O&RALD W. ABARNO, OrrICIAL COURT RapORTaR



1 evidence briefly. At about five o'clock I

62

2 will confer to you to decide what we want to

3 do at that point if we haven't heard fro. the

4 jury With respect to what we want to do for

dinner. My records reflect the following

6 exhibits have been received in evidence, in

7 each instance a States'. exhibit. Three,

8 five, seven, eight, nine and 10,13 through

9 26 inclusive, 31, 32, 33, 36, 37, 38, .0

10 through 47 inclusive and 49 and 50. Are

11 those your understandings, gentle.en?

12 MR. TALASNIIC: V•• , Your Honor.

13

14

15

THE COURT:

MR. DAVIS:

THE COURT:

Mr. Davie.

Ve ••

The exhibite and

16 the verdict sheet will be aent into the

17 jury. I would like to indicate for the

18 record ay view with re.pect to, gentl •••n,

19 Mr. Talasnik and Mr. Davie, I think that each

20 of you, and Mr. Pre.ton to the extent that

21 you have participated so far, have handled

22 this .atter in an exceptionally capable and

23 profe •• ional fa.hion for which I expre•••y

c.. 24

25

appreciation. All right, thank you.

(Whereupon e receee ie teken).
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2 advised at 7:10 that t~e jury had coapleted

3 deliberations. Let ae indicate for t~e

4 record that X had advised c unsel infor.ally

5 during the afternoon at approxiaately five

6 o'clock X arranged for dinner to be ordered.

7 Dinner was delivered to the jury in the

8 deliberation roo. at approxi.ately 6:25.

9 Just after .ix o'clock, a couple of alnutea

10 after. X don't know if X aentioned this to

11 defense counsel, I got a a ••••ge fro. the

13 the tape and wished the assistance of tha
l.

12 jury that they were having difficulty hearing

14 a.plifier that hsd been used in court. 'X

15 called Mr. Talasnik who delivared to tha

16 sheriff the a.plifier. Tha shariff took the

17 aaplifier into the jury rooa and presu.ably

18 they used it. X think that's all that X have

19 to report. Plaase hava the altarnatas

20 brought in, lat the. ait in tha firat row

21 over thara and than bring tha jury in.

23 courtrooa at 7:22 p .•. )

c

22

24

(Altarnates raturnad to tha

THB COURT:

L'

25 All.ond, Ms. Wright and Mr. Huatal. you .ay
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1 be seated. The jury has apparently reached a

2 verdi"ct, which you're a~out to bear, and I

3 wIll tb~n bave further co••ent. for you at

4 that ti.e.

5 (The jury returns to the

6 courtroo. at 7:~3 p .•. )

7 THE COURT: All right. Ladies

8 and gentle.en. Mr. DePietro. the sheriff's

9 officer has advised .e that the jury has

10 co.pleted deliberations. Has the jury

11 reached a unanlaous verdict with respect to

(
12

13

14

the .atter?

THE FOREMAN:

THE COURT:

Ye., Your Honor.

Would you be good

15 enough to hand it to the sheriff. Thank you.

16 sir. Mr. DiPietro. I notice on tbe verdict

17 sheet that there is no verdict recorded for

18 one ot the questions. I don't know if that's

19 an oversight and that tbe jury has in fact

20 reeched a verdict on that question or that it

21 is not. I will return the verdict sbeet to

22 you and address your attention to queetion 4A

23 at the top and ask you. uir. whether the jury

c 24 has in feet reached a verdict with respect to

•

25 that question or it has not.
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1 THB PORBMAN: Your HODor, ••

2 tar aa tbat queat10n tour, we thought that 1t

3 we checked one of the., we only had to check

• one or the other.

THB COURT: Okay, I under.tand

15 that quest10n or that po1nt. That'. wbat I

7 suspected. That 1. not .ccurate. W1tb

8 respect to that que.tion, you are reqUired to

9 exa.1ne both que.t1on. 4A and 48, reach

10 separate verdict., whether the •••• verdict

11 or dIfferent verdict., but neverthele •• to

13 were both charged.
c 12 look at both at thoae charge. becau.e they

14 THB PORBNA.: Okay, we

Ie .1.under.tood what 1t .eant and we d1d not

16 vote on that one.

17 THB COURT: Okey, 1t you w111

18 have a .eat tor ju.t a .o.ent and bold on to

19 that, let .e addre •• coun.el tor a .o.ent and

20 I'll be r1gbt back.

21 (The tollow1ng take. place at

22 .1debar, out.1de tbe bear~ng at tbe jury).

ha. r.turned a tor. tbat ra.pond. to allotc
23

24

THB COUlIT: Oentle.en. the jury

,

2e the queet1on. 1n contor.lty w1th the Court'.
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2 heard no re.ponse given for the rea.OD he ba.

3 just Indlcated to questlon 4A.

4 ls what do y~u choose to hav~ ae do as

5 between the alternatlves of sendlng the jury

6 back and coapletlng Its dellberatlons or

7 recelvlng what I guess would be called the

8 partlal verdlct? Mr. Tala.nlk.

9 MR. TALASlfIII:: I'd 11ke to

10 receive the partial. verdict.

11 THE COURT: What do you propose

13 4A?
(

12 then to do wlth respect to the queetion at

14 MR. TALASNIII:: Well. it kind of

15 depends on the result.

16 THE COURT: I understand. What

17 do you want to do. Mr. Davls?

18

111 ls. JUdge.

20

MR. DAVIS:

THI COURT,

I'll accept ·It ae

And what to you

21 propose to do about 4A?

22 MR. PIlISTOIf:

23 Mr. Talaenik wants to do when he hears the

24 result. Maybe whatever.we eay alght be .oot.

25 Mil. TALASlfIII:: ..ell. that'e the
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2 essential disposition or not. I won't know

3 until I hear the result on the other count •.

4 If it is felt to be an essential disposition,

5 then I would request that the jury be

6 returned to deliberate on that count.

7

8

9 that, Judge.

10

THB COURT:

MR. DAVIS:

THB COURT:

Mr. Davis.

~e'll go along with

You will not object

11 if in fact after I take the verdict that I

1 2 have. if Mr. Talasnik requests .e to do so.

13 that I ask the jury to return a vsrdict on

14 that question?

15 MR. PRESTOIl: Ilo, I don't think

16 there's any difficulty between doing it then

17 and doing it now.

18 THB COURT: All right. I'll

19 receive the partial verdict.

20

21 concluded).

(The sideber confersnce was

22 THB COURT: Lad~es end

23 gentle.en, the attorneys end I heve discussed

24 the .etter and heve deter.ined to receive

•

25 whst I will for legal purposes cell the

GERALD W. A.ARIlO, OWWICIAL COURT REPORTER
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O·" ,.':. 1 partial verdict. I will have further

2 instructions for you with respect to question

3 tA aoaentarily.

Counsel. with respect to the

5 verdict sheet. the jury has returned the

6 following verdict. Question nuaber one,

7 gUilty of A. question 2A and 28 not answered.

8 question three not guilty. question tA not

9 answered. question t8 guilty. tC not

10 answered. question five gUilty. question six

11 guilty. question seven gUilty.

12 How, ladi •• and gentle•• n,

13 before I address any question respecting the

1t one question there that is not 'answered other

15 than the on•• that are not answered by r.a.on

16 of your verdict. I aa going to direct the

17 clerk to poll the jury. That aeens that the

18 cAerk will call your naae one by one. As she

19 does so. I direct you that you will answer

20 only yes or no to the following question. I.

21 the verdict that I have just read the way

22 that you voted on your last ballot.

c
23 (The jury wa. polled by the

clerk. with each juror individually

25 responding in the affiraative.)
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1 THE COURT: All rIght. Th.nl<

2 you, ladle••nd gentle.en.

3

• ju.t a aoaent.

THE COURT: Excu.e ae ag.In

(The followIng t.l<e. pl.ce .t

6 .ldeb.r. out. Ide the he.rlng of the jury).

7 THE COURT: Mr. r.l ••nlk ••• to

8 the .ggr.v.ted ••••ult. wblch I underst.nd I

9 thlnl< fro••y recollectIon 1•••econd degree

10 aggravated ••••ult.

1 1 MR. TALASNIIt: Your Honor, I

12 would wl.h for the jury to con.lder th~t

13 count .nd •• 1< th.t th.y be return.d to the

14 dellber.tlon roo••0 th.t th.t count c.n'be

1~ .ddr •••• d.

16 THE COURT: All rIght. I WIll

17 do th.t .nd whIle they .re out w. WIll

18 dl.cu •• wh.t happ.n. next.

19

20 concluded).

(The .ldebar conference w••

21 THE COURT: Mr. D.Pl.tro. I'.

22 goIng to r.turn to you In th~ .nv.lop. the

and gantle.en, to r.tlr. to the jury roo. andc
23

24

verdIct fora. I'. going to •• 1< you. l.dl ••

2~ to contInue your dellb.r.tlon. WIth r.spect
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~.,~.
~ 1 to question tA, which a. your tore.an ba.

2 Inellcateel to .e you -.lstakenly thought you

3 didn't have to answer it you answered the

" other one.

5 In your elellber.tlon. you

6 shoulel exa.lne all of the evlelence that you

7 recall .nel .ake such eleter.lnatlon on that

8 evidence a. you dee. appropriate, aga1n

9 re.lnellng you that the State .u.t prove e.ch

10 of the ele.ents of that charge to your

11 •• tl.f.ctlon beyonel • reason.ble eloubt If you

13 "oulel lIke to re-ex•• lne .ny of the .xhlblt.
(

12 .re to flnel th~ elefenel.nt guIlty. If you

16 or elocu.ent. or other portIon. of the

15 evlelence In connectIon "lth th.t qu•• tlon, If

16 you "Ill .elvl.e the .herlff ". "Ill .upply

17 you WIth wh.t.ver It 1. th.t you woulel 11k.

18 to •••. A••oon •• you h.ve co.pl.t.el your

19 eleter.ln.tlon. "lth re.pect to th.t qu•• tlon,

20 pl •••••elvl •• anel ". "ill r.turn anel take tha

21 co.pl.tlon of the v.rellct. All rIght, thank

(Jury retlreel at 7:32).

c

22 you.

23

24 Tit. COURT: I woulel a.k the

25 .lternat •• to .tay rIght h.r. In th.

a.RALD N. AIARHO, OrrICIAL COURT a.POaTla
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1

2

auxiliary roo. because I will have further

Instructlons for you at that tla.. Thank

3 you.

4 (Alternates le~ve the

partlal jury verdlct aa·lt ha. been thus far

recelved, wlth respect to the fIrst count of

the IndIct.ent charglng vlolatlon of

5

6

7

8

9

courtroo.) .

THE COORT: Gentle.en, on the

10 2C:II-3a(l) and 3a(2). I wlll enter a

(

1 1

12

13

14

judgaent ot convIctIon againat the deten4ant.

Richar~ HIghlander. under the provlalons of

2C:II-3a(I), purpoaely or knowIngly caualng

the death of Glorla Sl.onalll by hls own

15 conduct.

16 Wlth respect to the second

17 count, a charged vloiation of 2C:39-4a.

18 po ••••• lon of • we.pon for unlawful purpo.e.,

c

19

20

21

22

23

24

25

judg.ent of convlctlon agalnst the dafandant

Rlchard Hlghlander wll1 enter on ths jury

verdlct. On the thlrd count NJSA 2C:29-9b.

conte.pt. judg.ent of convlction agalnst the

dafendant wlll enter on the jury vardict. On

the fourth count. atta.pted .urder of Patrick

Suillvan contrary to 2C:II-3a. jUdg.ent of

GERALD W. ABARNO. OWWICIAL COORT RapORTa.
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1 acquIttal In favor of the defendant RIchard

2 HIghlander wIll be entered. On the .lxth

3 count. the aggravated ••••ult contrary to

, 2C:2-1b(21. whIch I bellev~ 1. the thIrd

& degree aggravated assault, jUdgaent of

6 convIctIon agaInst the defendant RIchard

7 HIghlander wIll be entered on the jury

8 verdict. and on the seventh count, 2C:39-5b •

•• f

e:r .~ 1•
•

- ~ ..
12 on the jury verdIct.

13 I wIll later .ddre•• at the

l' approprIate tlae any questIon. relatIng to

15 The record wIll reflect that It Is

16 now approxlaately 7:32. I sent the jury out

17 of the rooa however long ago thl. took ae to

18 say. whIch Is three or four alnute. at the

latest. I understand thay are now ready.

20 Ask the alternates to return and then the

21 jury.

22 (Alternate. retvrned to the

23 courtrooa).

C",
", 2' THI COURT, Ladle. and

25 gentleaan. ~he jury has advIsed that they

GIRALD W. ABAR"O. OFFICIAL COURT RI.ORTIR
I •
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1

2

have reached a Y.rdlc~ on the I.at count.

(3ury returned .1th a verd1ct

3 at 7:36 p ••• )

THE COURT: All r1ght.

5 and gentle.en, Mr. DeP1etro, haa the jury

6 reached a un_n1aaue deter.in.tioD on the

7 re.a1n1ng count.

8

9 Honor.

THE POREMA.: They bave, Your

10 THE COURT: All r1ght. You •• y

11 return the verdict sheet. Thank you, .11'.

Coun.el, queat10n 4A ha. been ana.ered notc 12

13 gU1lty. Anyth1ng further before I axcu.a tha

14 jury for the even1ng, gentle.an7

15 MR. TALAS.·III:: I ba11ave Your

16 Honor .anted to .et a .chedule.

17 THE COURT: Ya •. Oltay, 1.

18 there anyth1ng el.e -- .ell, bafore I •• t tha

19 .chedule, anyth1ng al.a that .a naed hear?

20

21

2~

MR. DAVIS:

THE COURT:

MR. PRESTOII:

I have noth1ng.

Mr. Praaton.

110.

and gantla.an, and I 1ncluda .pac1f1c.lly thac
23

24

THE COURT: All r1ght. Lad1a.

25 alternata. 1n tha .atter, a. a re.ult of tha

GERALD N. AIARIIO, OFFICIAL COURT R.PORTER
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2

jury verdict in this aatter addit,,,na1

proceedings will be required 'as you know. I

3 will ask you to return Friday aorning at nine

• o'clock for the co••ence.en~ of tho••

5 proceedings. We will proceed Friday through

6 aost of the day during the day.

7 expectation we will not coaplete the

8 proceedings on Friday and that we will need

9 Monday and possibly .oae of Tuesday so for

10 your own scheduling purpo.e. you should

little longer~ aay take a little shorter. but

It aay take a

c
1 1

12

13

budget those three day.,

that i. ay best gue•• at the aoaent. Again I

l' will tell you a. I have whatever I know of

15 the .chedule whenevar I know it. Th.

16 alternate juror. who have b.en de.ignated a •

17 • uch are includ.d in this proc •••. You will

18 in the .econd pha.e of th ••• proce.ding.

19 reaain available and participat. a. juror. in

20 connection with the .att.r and until furtb.r

21 d.velop••nt., an~ I will bring you up to data

22 on that at the appropriate tia•.

23 Now, on. l •• t word of cautIon,

p.rhap. aor. iaportantly now than .v.r. Your

25 v.rdict ha. b •• n r.turn.d with r •• p.ct to

GERALD W. ABARWO, OFFICIAL COURT RIPORTIR



0 • ..... ••• __ • __ .'_"__ _ .~_ ....... ~ • • ._

75

1 thl. pha.e of the proceedIng. and thl. phase

2 The case 18 not over and your

3 partIcIpatIon In It Is not over. TheI'efore,

4 all of the InstructIons that I have gIven you

5 durIng the course of the trIal reaaln very

6 auch 1n effect:. Speclflcslly, nuaber one,

7 you aay not dIscuss anything havIng to do

8 wIth the case at thIs poInt wIth anybody,

9 wIth anybody outsIde or wIth each other, even

10 though obvIously for the last four and a half

11 hours or so you have been diacussing the ca.e

13 As of rIght now you should not dl.cu.s
(

1 2 together and that's •• It should have b ••n.

14 anythIng aore about the case aaong .ach oth.r

15 and certaInly wIth anybody else.

16 Secondly, agaIn to the extent

17 that there Is aedla coverage wIth raspact to

18 the aatter on an ongoIng basIs, agaIn you ara

19 Instructed and dlrectad to be careful to

20 Insulate your.alf WIth respect to any such

21 ••di. coverage. It Is ay suspIcIon that that

22 wIll be aVen a 11~tls harder now than it wa.

laportant that you In.ulate youreelf froa anyc
23

24

b.for •. It thersfor. 1~ all ths aore

25 such aedla covsrage wIth re.pect to the

GBRALD W. A8AR.O, OFFICIAL COU«T Ra.ORTaR
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2 you wi.th respect to the second phase of these

3 proceedings which I will share with you on

4 Friday aorning when you arri~e.

5 Again the only other specific

6 instruction I think, I will reaind you again

7 that as long as the case isn't finished,

8 ple.s. avoid any per.onal contact OD your own

9 with the preaises in Margate where the

10 incident took place.

Counael, anything further

c.
1 1

12

13

before I excuse the jury?

MR. TALASBIIt: I have nothing,

14 thank you, Your Ronor.

15

16

17

MR. DAVIS:

MR. PRESTOB:

TRII COURT:

Bathing.

Bo, .Judge.

Ladies and

18 gentleaen, thank you v.ry auch for your

19 s.rvic.s so far and w.'ll s •• you first thing

20 Friday aorning.

21 Ladi.s and g.ntl.a.n of the

22 alt.rnat. staff, if you will, I will also of

23 cours. ask you to bs back, I a.ant to includ.

c 24 you, at nine o'clock on Friday aorning. You

•

25 will participat. with the jury in the jury

OIlRALD •. A8ARBO, O"ICIAL COORT RI.ORTla
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~
~ 1

•

box throughout the second phasa of the

2 Prankly I haven't fIgured out

3 yet, and I wIll by Prlday .ornlng, wh~ther or

4 not you WIll be In the jury ~oo. wIth the

~ other jurors or whether we will have a

6 separate jury roo. for you, I donlt know

7 yet. When you report on Prlday, report to

8 the sherIff's offIce and by then I WIll have

9 fIgured that out. We'll see you Prlday

10 • orning. Thank you .

1 1 (Alternates leave the

(
12

13

courtrooa) .

THE COURT: Oft the jury verdIct

14 on the fIfth count, judg.ent of acquIttal In

IS favor of the defendant RIchard HIghlander

16 wIll be entered. I thInk wIth respect to the

17 several counts of the Indlct.ent other than

18 the fIrst one, I thInk IrrespectIve of the

19 eventual deter.lnetlon on the fIrst count I

20 a. constraIned I belIeve to order a

21 pre-sentence report wIth respect to tho••

•• tter., •• I not? I'. g~lng to have to

23 1.pose a sentence no .a ter what happen. on

22

24 the fIrst count. I therefore WIll order a

2& pre-sentence Inve.tlgatlon report. It wIll

GERALD N. A.AR.O, OrrICIAL COURT REPORTER
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2 defendant and an Intervlew wlth hl. untl1

3 after a sentence Is deter.ined with respect

4 to the fIrst count, but for purposes of the

5 ad.lnlstratlon of the .atter I wl11 dlrect

6 that that process be undertaken.

7 Mil. PRESTON: JUdge, In

8 connection with that, certain •• terial. are

9 already aval1able to the court In the

10 pre-arraIgn.ent interview, pre-processing,

1 1 those materials are already gathered. I

13 .ade aval1able to the Pro••cutor'. Office
(

12 would .ask that none of tho.e .aterlals be

l' untl1 conclu.lon of the entlre proceedlng•.

15 THE COURT: I thlnk that'.

16 approprlate. Okay. I wl11 want to .ee

17 coun.el and the defendant at 1:30 to.orrow

18 afternoon, at whlch tl.e I wl11 reque.t Mr.

19 Tala.nlk to .ake a proffer of an outllne of

20 the proof. he antlclpate. eub.lttlng to the

21 jury elther by way of addltlonal evid.nce or

22 by way of referance to that wblch 1. In the

Are you now up~ Mr. Pr •• ton?

c
23 record.

MR. PRISTOIl: 1 thlnl< I have

,

28 Mr. Tala.nlk'. dl.cov.ry package and wl11

GERALD M. A.AR.O, OrrICIAL COURT REPORTER
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1 have what you need to.arrow.

2 THE COURT: I wl11 then requeet

3 of Mr. Pre.ton at 1:30 toaorrow that he

4 advl.e the Court of altlgatlug factor. upon

5 whlch the defendant wl11 rely and a proffer

6 of the proof. that the defendant antlclpate.

7 pre.entlng wlth re.pect to that.

8 MR. PRESTOJ(: A. to the proffer

9 of the proof., Judge, I wl11 .tate any

10 proffer that ha. been tran.plred .0 far In

11 teras of evldence, but I don't thlnk I should

13 wl11 .ay.
c. 12 be profferlng or predlctlng what ay wltne••••

14 THE COURT: "'.11, I dldn't a.an

15 thst that way. You're rlght. If you Int.nd

16 to rely upon the te.tlaony of any .xp.rt, I

17 thlnk It would be approprlat. for you to

18 supply the Stat. wlth a copy of any .xp.rt

19 report that you have and --

20

21 don•.

22

MR. PRESTOIl:

THE COURT:

Tbat wl11 all ba

And a CV of any

23 wltne.s you aay call.

( " . 24 MR. PIUSTOJ(: That wl11 all ba

25 done wlth the discov.ry package. Th. oth.r

GERALD N. A.ARIlO, OFFICIAL COURT REPORTER
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~
....>
. ,- .'.' 1 problea I have la that the Prosecutor

2 presents his case firs~ in the nor.al course

3 and the defendant Is never. never obllged to

4 aake known hls case untl1 the defense

5 beglns. I thlnk I should advlse the Court of

6 ay altlgatlng factors and ay proofs at the

1 beglnnlng of the case as would noraally be

8 the occurrence In a noraal trlal proceedlng.

9 There's no obllgatlon on the defendant to

10 .ake an opening .tate.ent~ There's DO

11 obllgatlon on the defendant to tell the

13 defenses are golng to be untl1 after the
c 1 2 Prosecutor what his proof. or what hi.

l~ State ha. re.ted and I don't ••• any rea. on

15 In a proceedlng of the serlousness that we

16 heve here that It should be aodlflsd to a

11 posltlon that's adverse to ths dsfsndant.

18 THE COURT: My understandlng

19 was and ls that ths statute requlrss I

20 agree wlth you as to the proffer of tha

21 proofs. All I'a Interestsd In at thls polnt

22 ls that the Stata be alartsd to tha axlatanca

23 and contenta of any expart report.

c 24 MR. PRESTO.: That expart

25 rsport wl11 certalnly be provided. All of

, GERALD N. A.AR.O. OrrICIAL COURT RIlPORTIlR
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you have it now it should be given now.

MR. DAVIS: .Judge--

THE COURT: Su.t a .inute,

the di.covery .aterial. which the .tatute and

the di.covery rules indicates I should .upply

to Mr. Talasnik will be supplied forthwith.

THE COURT: W~ll, 1:30 to.orrow

Preston, I'a going to have to check it out

and I will by 1:30 to.orrow, that the defen.e

wa. obliged to proffer to the court

.itigating factors upon which the defendant

intended to rely. The que.tion of an opening

.tste.ent and the que.tion of whether the

defen.e i. required to identify .itlgatlng

factor. to the jury In advanc. of

pre.entatlon 1. a dlfferent 1 •• ue and --

MR. PRISTO.: Anythlng that the

.tatute .peclflcally r.qulre. I'. not

qUlbbllng wlth. That'. not the 1 ••ue here.

The 1 •• ue 1. the dleclo.ure of the deten.e In

ter •• of what would not be ordlnarlly

requlred

It wae ay under.tanding, Mr.

Okav, I don't know

or to the ex~ent that

THE COURT:

ple •• e.

i ••ufficient, but

1

2

3

6

5

6

7

8

9

10

11

12

13

16

15

16

17

18

111

20

21

22

23

26

25

(

c
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2 tonlght. I wl11 tell you thls. I want you

3 to be prepared to.orrow afternoon to proffer

, to the court a repreeent.tloD •• to the

5 .1tlgatlng factors that the defendant wl11

6 seek to adduce evldence of to the jury.

7 Whether you wl11 be ordered to do that or not

8 ls a deter.lnatlon I won't .ake tonlght, but

9 be prepared to do lt ln the event that I

10 declde by then that that's what your proper

11 procedure Is.

13 thlng I have ls I was supposed to be ln
(

12 .MR. PRESTON: Judge, the one

14 contact wlth one expert, a central expert at

15 seven o'clock tonlght. I dldn't get a chanca

16 to co.plete that phone call.

17 THE COORT: I'. tryIng to get

18 you out of here.

111 MR. PRESTON: I only .ay thl.

20 for one re•• OD. I'. golng to be dl.cu•• lng

21 wlth her the eltuatlon a. lt exl.t. now,

22 .aklng a declelon a. to what the penalty

cannot glve, a. not ln a posltlon to glve Mr.c
23

24

phase and the te.tl.ony wl11 be. I hone.tly

25 Tala.nlk the dlscovery package 1 ••edlately
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1 beceuse of tbet situ.tion. I would like to

2 give 'it to bia to.orrow aorning .t nine

3 o'clock or a. early as I can.

THE COURT: S", ordered. .One

5 l.st point. You received, all of you, aoae

6 d.y••go froa ae a propo •• l tb.t I had given

7 you in theory for an opening .nd • clo.ing

8 cb.rge in tbe pen.lty pb•••. It w•••11

9 th.oretical until tbi ••vening. I would lik.

10 you.t 1:30 toaorrow .ft.rnoon to be pr.p.r.d

11 to addre.s the opening ph•• e, whicb .hould be

12 frankly very ••• y for you, .nd if po •• ibl. to

13 take. look .t the clo.ing ph••••• ltbough

14 that'. not nece •• ary by to.arrow. In f.ct

1& one of the reason. I'a •• king tor what Ita

16 •• king i. b.c.u.e I h.v. to do .oa.

17 .ub.t.nti.l work now on the clo.ing phase

18 ch.rg. bec.u.e I l.ft out entirely eny

19 r.f.r.nc. obviou.ly to aitig.ting f.ctor ••nd

20 I h.v••oae work to 40 too. Ag.in I'll

21 decide toaorrow wb.t it i. tb.t you're

2~ requir.d to 40.

23 I. there .nytbing further tb.t

24 need. ay .ttention this evening?

25 MR. TALASMIIt: The only thing I

OSRALD N. ABARRO. OPPICIAL couar RIPOarla
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~. 1 want to find out, Your Bonor, ia where I

2 shoul'd physically be a~ nine o'clock ~oaorro"

3 aorning ~o accep~ no~ice of ai~iga~ing

• fac~or. and discovery.

TBE COURT: Mo, Mr. Preston ba.

6 no~ indicated that he's prepared to do that

7 at nine o'clock.. Be has Indicated .~hat he'.

8 prepared at nine o'clock to prOVide you

9 discovery. Be has indicated -- he b ••n't,

10 but I'll indicate that if I order hia at 1:30

11 to give you notice of aitigating factor.,

He is prepared to givec 12

13

he'll do that then.

you discovery to.orrow .orning. Where do you

1. "ant to do that7

15 MR. PRESTON: Doea he "ant to

16 coae to ay office or I'll send thea to hia.

17 MR. TALASNIIC: I "ill go there.

18 TBE COURT: The aountain goea

19 to Muhaaaad. Okay, anything further that

20 needa ay attention this ev.ning?

21 MR. TALASNIIt: Nothing fur~her.

C
o •..

22

23

TBE COUR7:

to it that the defendan

to.orrow.

Sheriff, yOU'll .ee

i. here at 1:S0

25 MR. PRESTON: Judge, before Mr.

GERALD W. ABARNO, OrrICIAL COURT aEPOaTEa
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1 Higblander Is taken back tbls evenlng, could

85

'2 I bave flve 81nutes or so wltb b187

3 THE COURT: Yee, sheriff, the

• defenae sbould bave wbatever opportunlty ls

5 neces.ary_

6 (Adjourn)

7

8

II

10

1 1

12

13

1.

15

16

17

18

III

20

21

22

23

c- 2.

25

~-
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(The follo.lng ls he.rd In open

court 6ut of the presence of the Jury

at 11,20 •.•. )

TRB COURT: All rlght. gentl ••en.

6 .y underst.ndlng ls th.t the defense h.s chosen

7 to rest .t thls polnt .Ithout preeentlng .ny

8 addltlon.l evldence ••nd th.t the St.te has one

II rebutt.l .1tness to offer. ls th.t correct?

10 MR. TALAS.II. Ye •• Your Ronor.

11

12

MR. DAVIS:

TRB C'OURT:

Ye •• .ludge.

Okay. then l.t ••

13 flrst .ddres. -- before .e get to the substance

1. of the ch.rge ••hlch I .ant to dl.cu••• let .e
16 revle. ye.terd.y's question. "alt tIll I fInd

16 It. gentle.an.

17 MR. PRBSTO.: It al.o h.ppen. to

IS be the flr.t Ite. on the sub.tance of the

III char•• , .In.ge, y •• t.rday'. que.tion.

20 TRB COURT: Pa•• fIve. The

21 defendant's rIght to r ••aln eIl.nt.

22 Mit. PRBSTO.: Y••• th.t Is the

23 fIrst poInt that •• • ~uld .d6r.a. al.o.
r 1
U 2. TBB COURT, 00 ah.ad. a •• re •• It.

26 Mit. PItBSTO •• W.'v. r.vl •••• It
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y •• , all".

THI COURT, Tbat'S your d.clelon?

THI DIPINDANt, Tbat'. ay deci8ion.

tHI COURT, Tbank you. 81r. you

.ay ba aeatad. On tba datandant'8 alactlon, tbe

paragrapb in queatlon will n~t ba pra•• ntad to

tba jury.

witb Mr. Hlgblander yeeterJay and again tbla

.ornlng. We aak tbat tbe Court not give tbat

cbarge, dalete It tro. tbe cbarge.

THI COURT: All rlgbt. Mr.

Hlgblander, you beard ye8terday and you

undar.tood tbe daclolon tbat you'ra baing

required to aake In tbl. aattar?

THI DIPINDANT: Ya •• 81r.

THI COURT: You'va bad tb.

opportunity to ~1.cue. It With coun.al?

THI DIPINDANT: Ya••• 1 r. I bava.

THI COURT: And attar tbat, It 1.

your daclaion and prat.renca tbat I not raad

tbls to tbe jury?

THI DIPINDANT, Tbat la tba

dacialon wa .ad •• tbat you do not r.ad it to tba

jury.

Wa will tban turn to aOkay.
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5

revle. ot the entire charge, the te.t ot it, and

the jury verdict tor. that goe. along .ith it

and I will heir .uch co•• ent tro. coun.el a.

thirteen ot the propoeed charge to the jury,

there i. a diecus.ion ot the alternative

verdict. ot reck I ••••an.laughter and reckless

i.plicit a.onu the lewyers in tbe roo., and it

csrtainly is i.plicit in tbe charge becauae ot

the place.snt ot the recklees .analaughter

charge. on the heels ot wbat .ent betore, but I

suggest that when you are dealing .ith lay.en

who are charged by Your Honor tbat they have no

Your Ronor. on page

It co.es atter the

Mr. Tala.nik.

MR. TALASIlIE:

they have.

reckless conduct.

aggravated .an.laughter.

court ha. discu.sed the three tor.s ot

purposetul and knowing killing, and also atter a

discu.eion ot the c~ncept ot into.ication. to

the e.tent that into.ication can prevent a

charged detendant tro. being capable ot

exerci.ing purpo.etul and knowing conduct.

There is no apecitic sentence in tbe cbarge

dealing with reckle •••anslaughter that telle

tbe jury tbat intoxication is not a detenee to

n 1
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1 rIght to sscond guess you on what the law Is,

2 that you have to tell the. what ths law la and

3 that the law Is that IntoxIcatIon Is not a

,4 defense to reckless conduct.

5 THE COURT: Mr. DavIs.

6 MR. DAVIS: Mr. Preston.

7 MR. PRESTO.: Judgs, I agrss wIth

8 the prosecutor, that Is tha law. My only

9 concern at thle poInt Ie that It not be

10 introduced in a way that 1. confu.ing to it.

11 op.ratlon wIth r.gard to the fIrst el •••nt. of

12 purpo.eful knowIng.' What I would .ugge.t i.

13 language .uch a. the followl~g. If you have

14 once found that IntoxIcation has n.gated the

15 sl ••• nt. or purpos.ful knowIng In r.gard to

18 qu•• tion one, th.n you .ay not con.id.r

17 IntoxIcatIon agaIn In r.gard to the •• ntal .tate

18 of r.ckl ••• n.a. In qu•• tlon two, that

19 IntoxIcation, whl1. It 1. a d.f.n•• to the

20 ••ntal stat. of purpo•• ful and knowing, i. not a

21 d.f.ns. to the r.ckl.ss to the •• ntal .tate

22 of r.ckl ••• n •••.

23 THa COURT: Al~ right. Hav. a

24 ••at whil. I try .y hand and I'll t.ll you how

25 It co••• out. I agr •• that It .hould .ay

KATHY a. DURA.D - OFFICIAL COURT RapORTaR
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eo•• thing. Okay, tir.t ot all. where I propose

to eay it is on page thirt •• n att.r the tirst

tull paragrap~. That is att.r the diecussion ot

the concept ot r.ckl.sen.e. and the conc.pt ot

extr ••• inditt.r.nc •• and prior to the paragraph

that starts. in eu•• I would propo•• to ins.rt

the tollowing two s.nt.nc.s. I'll r.ad ths. too

tsst tor you to writ •• and th.n it w. agr •• on

the conc.pt. I'll givs it to you slowly. You

will r •••"b.r that I .xpl.in.d th.t the

d.t.ndant .t.t.d intoxication. it .ny, i ••

t.ctor th.t .u.t b. consid.r.d in d.t.r.ining

wh.th.r the d.t.ndant act.d purpo•• ly or

knowingly. In d.ciding. how.v.r, wh.th.r the

d.t.ndant act.d r.ckl.e.ly, any intoxication is

not r.l.v.nt and ehould not b. con.id.r.d and -

actually it'. r.l.vant, it's Just not.

d.f.n... L.t •• think .g.in. Try this. You

r ••••b.r th.t I .xpl.in.d th.t intoxic.tion ot a

d.f.nd.nt .sy b. such .e wORld pr.v.nt hi. fro.

acting purpo•• ly .nd knowingly. With r.g.rd.

how.ver. to reckI ••• condact, any intoxication

i. not. d.f.n•••nd would not n.c •••• rily

pr.cIRd•• finding ot r.ckl ••• n ••••

MR. PRI8TO.: I pr.f.r you u •• the

KATIY I. DDRAID - OFFICIAL COURT RI.ORTIR
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b.l.nc.d l.ngu.g., it you •• y n.g.t. purpo •• ly

.nd knowing, you .hould •• y neg.t. r.ckl •• sly,

pr.vent • tinding. Ilot nec •••• rily prev.nt hi.

tro. having .ct.d r.ckl ••• ly. L.t·. try it

.g.in. You will r ••••b.r th.t I .xpl.in.d th.t

intoxic.tion ot the d.t.nd.nt •• y b••uch ••

would pr.vent hi. tro••cting purpo•• ly or

knowingly. Ilith r.g.rd, how.v.r, to r.ckl •••

conduct, .ny into.i~.tion 1. not. d.t.n•••nd

would not n.c •••• rIly pr.v.nt hi. tro••cting

r.ckl ••• ly.

MR. PRISTOIl: I don't think you

could -- I don't know it, in th.t cont.xt, It'.

n.c •••• ry to •• y th.t·. not. d.t.n... I thInk

wh.t w.'r. talkIng .bout i. intoxication ••

dl.cu•••d In the at.tut. a. n.gatlng the .l ••• nt

ot purpo •• tul .nd knowingly, and th.n the

.t.tut•••y. th.t it c.nnot n.gat. or do •• not

n.g.t. the .l ••• nt ot r.ckl •••• and I think

th.t'. wh.t n ••d. to b••• id. I don't think

I don't think th.t w.' • looking at a .ituation

h.r. lik•• libi or In•• nity or talklDg about

!lot n.c •••• rily

I don It

THB COURT:

and have an e~en-handed treat •• nt.

think the word --
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M~'re talking about the
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tho•• type ot deten •••.

d.fen•• hae cho.en --

'THB COURT: I underetand.

MR. PRBSTON: -- To negate an

ele.ent ot the det.ne. that .hould --

THB COURT: And I' ••ub.tantiyely

.aying that. I' •• i.ply not .aying the legal

Mords, negate the .1 ••• Dt.

MR. PRBSTON: I'. not a.king you

to u.ed the word. negate the .le.ent. What I'.

talking .bout ie u.e in the .xtra y.rbage ot

detenee ••e puttin. it on a. a d.t.nae.

THI COURT: It i. a d.t.n••• an

attIr.atiye deten••• nu.ber on•• Stat••u.t

di •• pproye beyond a r.a.onabl. doubt. but it ie

neyerth.le.e an attir.atiye d.ten... Th.

.tatute .p.citically .0 deno.inate. it. I don't

.pecitically call it that in .y charge under the

.ubject ot intoxication. but that' •• in tact.

.xactly what it i •.

MR. PRBSTO.: Well ••y proble. ie

that it it'. addre.eed a. a dat.n.e at thi.

point. and the rational. i. ~h.t it'. an

attir.atiYe d.ten •• , ~h.n there .u.t be a

di.cu•• ion about the State'. attir.atiYe



10

dIscussed the'State's attIr.atIve oblIgatIon to

dIsapprove It In the tIrst part, that I navar

callad It a datan.a, but It you'll notIca

2C:2-8, It saye Is not a datan.a unla •• It

nagsta. It ae an al •• ant, whIch avan It It

negat ••• it's a defense, when ••ana it it's a

dat.nsa, ana It tound, It 1. a v.rdIct ot not

MR. PRKSTO.: On paga part ot

.y probla. wIth tha charga, too, Is paga alavan,

a dIacus.Ion ot tha IntoxIcatIon.

THK COURT: Wa havan't got tan to

your probla.a yat.

MR. PRISTO.: .0, I'. talkIng

about In lIght ot I' ••akIng .y objaction. on

thIs partIcular poInt In lIght ot whara I'. al.o

goIng to .ay about tha oth.r datact. that I

p.rcalva In tha charga.

TNI COURT: Lat'. gat on to It,

l.t'. get on to It. HIll you nota at paga

.lavan tha dI.cu.aIon on -- that I'll haar tro.

In tact, I

oblIgatIon to dIsprove It.

THB COURT: I dId.

I chargad

you'll tInd

whIch Ia what

Mr. Pre. ton ,

guIlty to that charga,

the jury, It you look,

It at paga --
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wes the only proble. area that I wanted the

Court to addre.s, and whether the Court u.es

you when we get to your .ubject, Mr. Preeton.

Mr. Tala.nlk, do you have anythIng el.e?

1

2

3

•
5

'MR. TALASIU\(: Your Ronor, that

the

5 Court'. language or sI.ply recIte. word for word

7 what i. contained In 2C:2-8(bl, It'. a .tylIstic

8 .atter 2C:2-8b say., ·When reckle.sne ••

9 establI.hes an ele.ent of the offen.e, If the

10 actor-

wa. lookIng for and I couldn't fInd It.

.elf-induced intoxIcatIon, Is unaware of a rIsk

of whIch he would have been aware had he been

.ober, .uch unawareness Ie I ••aterlal,· The

State would be .atIsfied certaInly If the Court

sI.ply charged the verbage of the statute,

MR. PRISTOW: •• 11, If the

pro.ecutor Ie asking the verbag. of the .tatute,

then l.t'. l.ave out what'. b •• n .ald so far and

charge the verbage in the statut.,

THI COURT: W.ll, w.'re goIng to do

a litti. of both.

MR. PRISTO.: The proble. that I

MR. TALASWI\(:

o

11

12

13

1.
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2.

25

THB COURT: That'. the eentence I

-Du. to

•
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THB COURT: That is the s.nt.nc. I

was looking tor .nd couldn't tind ••0 I

.ppr.ci.t. that. Anything .1 ••• Mr. Tala.nik?

sati.ti.d with that. Judg •.

THB COURT: Th.t i. the langu.g.

and I will ins.rt it ae indic.tsd at paragraph

thirt ••n.

perceIve Ie that .e can -- we can 80 belabor

the point as to .uddl. the wat.r. tor the Jury

and to craat.·. talae iapre •• lon .a to what the

law ie. W. aleo run into the ditticulty ot

r.p.tition b.co.ing an i.plication ot proot.

THB COURT: Okay. It will r.ad ae

tollows at that phrass. You will r ••••b.r that I

.xplain.d that intoxication ot • d.t.ndant .ay

b. such as would pr.v.nt hi. tro. acting

purpos.ly or kno.ingly. Wh.n r.ckl.s.n••• is

the r.lsv.nt .l ••• nt ot the ch.rg•• how.v.r. it

the d.t.nd.nt •••• 'by r •• son ot intoxic.tion.

un.war. ot a risk that h. would h.v. b •• n

un ••are ot it he .ere 8ober, that un••• ren••• 1.

I ••at.rl.l and h••ay still b. tound to h.v.

act.d r.ckl.e.ly.
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MR. DAVIS: Yee. Judge.

MR. PRBSTOIl: I tbink "e .ight

pick up on page eeven. I think. ie the firet

point that we bave in additlon to the p~r.gr.ph

that .. ae deleted on page five. In the .iddle of

the page. the eecond full paragrapb. tbere ie a

diecueeion .. ith r4spect to .otive. Tbere are a

couple proble.e .. ith the paragraph. The leet

eentence -- "ell, it -- I better put it In

context here. The State le not required to

prove .otive. tbe cbarge eaye. If tbe State bae

proved a .attv. you .ay, ot cour •• , con.lder

tbat ineofar ae It givee .eanlng to tbe other

circa.etancee. rollo ..ed on the beele of that.

on the otber hand. the abeence of .otive .ay be

coneidered in ..eighing .. hether or not the

defendant participated in the cri.e cbarged.

That ie not at ieeue in thie caee at all, and

the focue of the abeence of .otlve diverte the

THB COURT: Mr. Preeton. I

Davie. Mr. Preeton epeake for tbe

u

o
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.. itb reepect

Honor.

gather, Mr.

te •• ?

MR. TALASIlIX:

to tbe cbarge.

13

Ilotbing furtber

Thank you, Your
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MR. PRBSTO.: The .econd 1. to add

a .entence IndIcating that wIth regard to

aotivating c1rcu•• tanc •• , bo••ver. or ao ••

language to that .rrsct. the State i •• or

couree. requIred to dI.prove heat or pa •• lon.

THB COURT: I .ay that I .ay

that at the top or page -- ju.t a alnute. I'll

t.ll you e.actly where I .ay It.

MR. PRISTO.: I r.aII.e

THB COURT: Page nine -

MR. PRI8'tO.: I realI.e --

aottve 18, leoally, et cetera, but we're still

talkIng about aotlvatlng ractor or the aovlng

rorce. In this ca.e. heat or pa •• ion beIng In

that cetegory. The only thIng you telk about In

t.ra. or the ab•• nce or aotlvatlng ractor.

.Iaply .teer. the jury away.

THB COURT: What'. the applIcatIon.

to strIke the last sentence7

MR. PRBSTO.: The applIcatIon Is.

rlr.t or all. to srrlke the la.t .entence.

THB COURT: And what' •••cond or

jury'. att.ntlon rroa what 1. an i •• ue In this

the derlnltlon orMow, we can .ay .ha~c •••.
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TRI COURT: T.ic •.

MR. PRISTOR: That it •• 8 said.

'TRI COURT: Said t.ic., I r.a1iz.

that it i. said at a point sos. t.o p.g••

diatant tro. th. ia.u. that •• 'r. t.1king .bout.

Wh.t •• ·r. talking about h.r. is th.r•••••

.vid.nt1y in .o•• body'. sind, the thought that

the abs.n~. ot sotiv••hould b. di.cu•••d .ith

h.r., it could -- .hould .1.0 b. r.t.rrad to.

I .~an, it it .a. isport.nt .nough to put in the

tirst tis •• it ••• ~• •• it the re.l i •• u••hould

b. put in para11.l .ith it .t this ti ••.

TRI COURT: I und.r.t.nd. Mr.

Ta1asnik, a8 to allot that?

MR. TALASRII: Your Ronor •• ith

r •• p.ct to the .pp1ic.tion to .trik. the 1a.t

••ntenc., the Stat. ha. no obj.ction.

Oth.r.i ••• the Stat. i ••ati.ti.d .ith the

torsulation that th. Court h •• pr.p.r.d. I

think that it logically ti •• in that d.t.n••

.ith the sub.t.ntiv. ch.rge ot kno.ing .nd

purpo •• tu1 killing.

TRI COURT: Th. la.t ••nt.nc.

co ••• tro. the .od.1 ch.rg •• I agr••• ith Mr.

o

c
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1 Preston that in ths tacts ot this ease it is

2 unnecessary and while not necessarily

3 inappropriate; neither is it particularly

4 appropriate. Accordingly, the last sentence

6 will be deleted. I aa not satistied anything

6 that ie lett distorts or doesn't accurately

7 rstlect the status ot the law, particularly

8 since, shortly thsreatter, when I do diecuse the

9 subject ot paesion provocation, I twice

10 eaphasize that it is the attiraative obligation

11 ot the Stats to estab1ieh beyond a reasonable

12 doubt that there wae no paesion provocation.

13 MR. PRISTOH: Ma¥ I aake another

14 application there with regard to that other

15 alternative euggestion? That it ie logically

16 consietent to reaove ths part ot that paragraph

17 which says that the Stats is not required to

18 prove aotivee, et cetera, and ths psragraph

19 flowe c1sar1y through the chargs there, and to

20 place that diseuse ion ot aotive with the hsat ot

21 passion or near the heat ot passion instead ot

22 having it aoae two pagee divorced --

23 THI COURT: I understand. I

24 disagree. I think tha~ the heat ot passion

25 arguaent belongs where it ia, at tha conc1uaion

IATHY I. DURAHD - OFFICIAL COURT RIPORTIR
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ot the .ntir. r.vi.w ot both tora. ot aurd.r.

2 capital and non-capital. and I think that the

3 que8tion ot a6tiv8 or the lack ot it i8 a

8eparate qu •• tion. they are, ind ••d, related

but th.y ar •• in tact. "'.par.t •. On. can act

S with a aotiv. without acting in the h.at ot

7 p ••• lon tro. a provocation; one can act 1n the

8 h •• t ot pa •• ion troa • provoc.tion without

9 aotiv., on. can act in the oth.r two

10 alt.rn.tiv•• ot that •• w.ll, th.t i •• with both

1 1 and without both. I think th.t th.y .r. r.l.t.d

12 l.BU •• , but they .~., ind••d, ••par.te, and 1n

13 ay vi.w ••hould b8 di.cu •••d •• p.rat.ly.

MR. PRISTOM: M.y I ott.r on.

15 turth.r thought tor the Court. and th.t i. this

18 tri.l b.ing an adv.r •• ri.l proc ••ding. th.r. i ••

17 ot cour ••• the ultia.t. a.xia ot divid•• nd

18 conqu.r.

19 TBI COURT: Bold th.t thought •

20 aoa.nt. Mr. Pr •• ton.

21 MR. PRISTOM: And by tr.ga.nting

o
22 the v.ry auch .lign.d .nd r.l.t.d conc.pt. in

23 t.ra. ot the aotiv.ting tore •• in thi. c ••••

th.t .pp•• r. to b•• very .ucc••• tul .tr.t.gy

25 tor th. St.t •. I c.nnot t.ult th.a .tr.t.gi.t

;L'
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TBB COURT, I do not p.rc.iv.

.ya.lt aa having the r.aponaibility or av.n the

authority to act a~ a .trat.giat tor anybody

oth.r than a., and .y atrat.gy i. ai.pl •• how do

I .ak. thia a. co.pr.h.n.ibl. aa po•• ibl. to

.ixt •• n p.opl ••

tro. obj.cting to what I aay.

THE COURT: I a. not a atrategiat

tor the Stat.; Mr. Pr.ston. This is what I

p.rc.ive is the .ost int.lligibl. way ot g.tting

a a •• sag. to the jury that I would augge.t. tro.

you. troa ay .ttorte ot putting thia together.

i. v.ry ditticult to conv.y int.llig.ntly.

IiR. PRBSTOIl: I didn' t ••an to

occurr.d at page .l.v.n. It ••••• to •• that

the law i. that th.r. ie no burd.n ot proot upon

the d.tendant that th.y .u.t prove by any

.tendard intoaicatiun. They need -- there n.ed

to b. only introduced evidence, and the

d.t.ndant didn't .v.n have to introduc. that

.vid.nc. it the State ha. don••0.

THII COORT, I agree .ith that

.tat ••• nt ot the la.. What language do you have

1

2

3

'4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

int.r that the Court waa

MR. PRIlSTOIl,

that'a what I aak.d.

Th. n.at it ••

•
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• proble. with.

MR. PRESTON: The l.st part of ths

first -- well; continuating paragraph on the top

of ths page.

paragraph at the top of the page, yes .

THE COURT: And what language in

there do you have a proble. with?

MR. PRESTO.: Nhat ie requirad ia

language indic.tin~ • burden of proof. A

ehowing ie languag~ indicati~g a burden of

proof. You .uet be s.tisfied ie language

indic.ting a burden of proof. Now, desplts the

r.ct that at eo.e other pointe in the ch.rge the

law is stated corrsctly, if it Is not atated

correctly in another point, that iteelf is •

prohla., and it'e -- It neede to be addre.sed.

I would .ugge.t th.t the la.t two sent.nce.,

that what 1. requirad, c.n be deleted bacau.e

you talk about tho.e •••• thing. in the correct

ter •• at the end of the next paragraph. The

State .u.t prove beyond. rea.onable doubt that

the State -- that the defendant h.d the ability

o

1

2

3

4

5

II

7

•
t

10

11

12

13

14

15

1 II

171.
It

20

21

22

23

24

25

at the top.

THE COURT:

MR. PRESTO.:

The not full paragraph

The not full
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1 to act with purpose or the knowledge required.

2 and in that paragraph. ae to what intoxication

3 can be sbown And what can't be shown, 1. the

4 sa.e things that we're talking about bsfore, up

5 above. only they're not phraeed in terae of the

6 burden of above being put on the defendant.

7 They're talking in ter.e of the State ie

8 required to ehow beyond a reaeonable doubt that

9 those .attere of intoxication did not exiet.

10 THI CODRT: Mr. Talaenik.

11 MR. TALASRII: Your Honor. I think

12 Mr. Preeton ie rea.ing eo.ething into the

13 verbage that ie nnt there for the purpoee of

14 caetrating the -- the intent of the Court in

15 Ca.eron in setting what the etandard ie for

16 intoxication. 80th the .odel charge that

17 exieted before Ca.eron and ae wae interpreted by

18 the Court afterwarde indicatee that before

19 intoxication can cauee reaeonable doubt ae to

20 whether the defendant acted purpoeely or

21 knowingly. there .uet be evidence of a

22 prostration of faculties.

23 THI COURT: Okay. Oentle.en, in

24 the last sentence that start •• what i. required

25 is, the word •• a .howing of. will be stricken

KATHY I. DURARD - OFFICIAL COURT RIPORTIR
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o

1

2

3

4

5

6

7

8

~

10

11

12

13

14

15

16

17

18

1~

20

21

22

23

24

25

21

and eubetltuted. that there was. what Ie

required Is that there was such great

proetratlon. 'nd on the next two lln.s

thereafter were It saye you .ust be satlefled.

thoee four words would be deleted. I would

delete the word required and uee Mr. Talasnlk's

word, evidence of. If that's the test of

C••• ron. there 18 no requIre.ent. It'. -- what

I. required Ie that there Ie evidence of euch

great --

MR. TALASNIK: Okay.

MR. P1USTON: And I think that the

other proble. Is that the re~areal, that the

proble. Is with, you .uet be eatlefled that the

defendant was so Intoxicated. The burden of

proof. In ter.s of a reaeonable doubt upon the

State, the State hae to dleprove that.

THI COORT:

.uat ba eatlefled.

MR. PRISTON: Okay.

TBI COORT: Tha .entence that

read. as follow.. What I. required I. that

there Ie eVidence of such gr.at proetratlon of

the facultle. that the required .ental etate wa.

totally lacking. That I., that the defendant

KATHY I. DORAND - O"ICIAL COORT RIPORTIR
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1 wa••o IntoxIcated that h. dId not have the

2 purpose or knowledge to co•• It the crI.e.

3 ·MR. TALASNIK: Okay.

4 TBI COURT: All rIght. Okay. next

5 laau •.

6 MR. PRISTON: The--

7 TBI COURT: Ixcu••••• wh.r. waa

8 the Ina.rt on the IntoxicatIon?

9 MR. PRISTON: That wa. page

10 thIrt ••n.

11 TBI COURT: Y••• okay.

1 2 It R. P'R 1ST0.: Th. bot to. 0 t the

13 n.xt paragraph on page .l.v.n.

14 TBI COURT: Botto. ot the n.xt

15 paragraph. rIght.

18 MR. PRISTO.. .h.r. it aaya. the

I? Stat••uat prove bayond a r.aaonabl. doubt that

18 the d.t.ndant had the abIlIty to act wIth

19 purpoa. or the knowl.dg. r.quir.d. That .till

20 do •• not •••• to •• to addr •• a the .Ituation

21 that the Stat. ha. the obligation to prove

22 b.yond a r.a.onbl. doubt that IntoxIcatIon dId

23 not r.duc. the •• ntal .tat.. Th•• tat ••• nt that

24 you have th.r. 1•• 0 0on.ral a. to not addr •••

26 the intoxIcation it •• lt. You've di.cu••• d
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intoxication throughout that paragraph and then

you've all of a sudden left it out of the laat

•• ntence and 01ven a general stat ••• nt. I would

suggest that you insert in there, including any

effective intoxication, or so.ething like that,

to refer it back to what you're diecueeing in

the top paragraph instead of Juet leaving it ae

a general atat •••nt. Ae. general atat ••• nt,

it's a .ere

THI COORT: For exa.ple, are you

euggeeting that it ehould .ay .o•• thing a.

followe7 The Stat~ .uet prove beyond a

reaeonabl. doubt t~at, even if the defendant was

intoxicated, he had the abilIty to act wIth the

purpose or knowledge requIred. I. that what

you're eayIng?

MR. PRISTOR: I tbink It' ••or.

tban tbat. I belIeve It'e -- tbe State tbe

burden ie on the State to dleprove IntoxIcatIon.

THI COORT: It Ie not. Tbat 'e not

the law. The State, the burden Ie on tbe State

to dleprove that any IntoxIcatIon negated the

purpoee or knowledge that ie otherwI.e requIred.

That'. th. law. Can a be IntoxIcated and .tIII

n

[J

1

2

3

4

5

6

7

8

9

10
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24

26 act purpo.ely? The i •• u. ie wheth.r by rea. on
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1 ot IntoxIcatIon he couldn't act purpoaaly. The

2 State .uat dIsprove that.

3 ·MR. PRESTON: And thia Is the

• Issue. the parallel Iaaue undar IntoxIcatIon

5 that aroae wIth St~ta va. Bu.anack that want up

6 to our Supra.a Court and went ovar to tha 3d

7 CIrcuIt. and tor that raaaon. tha atatut. waa

8 declared unconatitutional. tbia Ia. tbe parallel

9 Iaaua. What we w.re diacuaaing prIor waa

10 that

11 TBE COURT: Mr. Preaton. juat tall

12 .e what you want t~e languaga to aay.

13 MR. ?~ESTON: Judge. what I a.

1. propoaing -- what I a. arguIng to tha Court ia

15 sI.ply thla. the detena. now Ia caugbt on the

16 horns ot a dII ••• a with two .iaatate.enta ot law

17 and I'. trying to explain that.

18 THE COURT: Where ia there a --

19 .bow.e a .Iaatate.ent ot law.

20 MR. PRESTON. At the beginning ot

21 at tbe beginning ot our diacuasiona bere.

22 THE COURT: Mr. Preaton, abow •• a

23 .i •• tate.ent ot law.

2. MR. PRESTON: You have tbe docu.ent

25 in tront ot you.
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TRB COORT: Point to it.

MR. PRBSTOM: Th. ov.rall t.nor ot

the docuaent ind not any .pecific word. I can't

aay that the word hia i. wronp. I can't .ay that

the word d.t.ndant io wrong. I a. trying to g.t

out. 3udg•• and I would b.g the Court'.

p.r.i •• ion to do thi •••aactly what the po.ition

ot the d.t.n•• i. right now. and it'. probl ••••

.0 that I can point it out to the Court •• 0 I

can .aplain why w. are in a knowing .ituation

.nd a .ituation in which th.r. i. nothing tbat

w. can do th.t woul~ b. corr.ct. Tb. probl •• i.

th.t. at the b.ginning ot our di.cu•• ion. today.

it wa. addr •••• d by the Court that c.rtain

obJ.ction. I rais.d w.r. not prop.r b.cau ••

intoaication wa. an attir.ativ. d.t.n... That's

step on.. Intoaication. it w. a •• u ••

intoxication b.ing an attir.ativ. d.t.n••• w.

are talking about attir.ativ. d.t.n••• b.ing

that the Stat. hal proved all the oth.r .l ••• nte

ot the cri ••• now the attir.ativ. d,t.n••• tep.

in and r ••ov•• l.gal culpability. that'. a

eituation with attir.ativ. d.t.n•••• and that'.

a .ituation which the Stat. -- in which the

Court hal charact.rlz.d intoxication. Mow. w.
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1 are dealIng wltb a eltuatlon In wblcb tbe court

2 I. now .aylng tbat It'. not one of tbo.e .atters

3 tbat tbe Stat. baa proved all tbe .l •••nt. of

4 tb. cri •• and tben tbere ie an extra ele.ent

5 tbat stepa In to negate legal culpability.

6 Tbey're aaylng tbat tba IntoxIcatIon goe. to tbe

7 dleprovlng of a traditional ala.ant of the

8 offanae it.alf, na.ely, tba .antal atata.

9 TBI COURT: You don't tblnk tbat'.

10 wbat tba law .ay.7

11

12 tha law --

Ma. PRISTO.: What I' ••aying Ja

Stata va. Bu.anack ha. daclarad tbat

13 atata.ant and tbat conundrua to ba

Tba an.wer J. tban you

14

15

16

17

18

19

20

21

22

23

24

25

unconatJtutJonal, and Jt baa dona .0 in tbJ.

way.

TBI COURT: 80, Jt ba.n't, not at

all. Do you bava a raco••andatlon to aake for

languaga, Mr. Pra.ton7

MR. PRISTO.: JUdga, any

raco••andation tbat I .aka on thJa particular

point cannot ba .ad. In any good faIth, In any

good con.clanca.

THI COURT:

have no reco••• n4atlon.

MR. PRISTO.: I ca-a't, .Jvan tba
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light of what Your Honor has rul.d alr.ady.

2 THB COURT: I und.r.tand.

3 ·MR. PRISTON, Th. two hay. to b.

4 addre.sed together. If th.y can't b. addr •••• d

5 tog.th.r, th.r. i. no way that the d.f.ndant can

6 g.t a juet result out of thi •.

7 THB COURT: Mr. Tala.nik, do you

8 haY. any reco••endation you wi.h to .ake on the

9 .ubj.ct?

10

11 thank you.

MR. TALASNII: Ro. Your Honor,

12 THI C'OURT: I '. going to add to the

13 la.t •• nt.nc. in ~hat paragraph, the •• nt.nce

14 that r.ads, the State .u.t prove b.yond a

16 r.a.onable doubt that ths d.f.ndant had the

18 ability to act with the purpo •• or knowl.dg.

17 r.qulr.d. I'. going to add the word. wh.th.r or

18 not b. wa. Intoxlcat.d. N.xt I •• ue, Ilr.

19 Pr •• ton.

20 MR. PRISTON: Next 1••u. app.ar.

21 in the jury verdict for •.

o

22

23

Judge?

THI COURT:

MR. PRISTOIl,

Okay.

Should I proc ••d,

28 TIl COURT, You .ay.
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1 MR. PRISTOK: Tbank you.

2 Initially, wben tbe jury verdict tor. wae

3 propo.ed and dl.trlbut.d to coun.el by tbe

4 Court, tbe tora at tbe bottoa ot tbe page in tbe

5 a.terlck portIon, wblcb wa. requIred by ca.e

a law, IndIcated tbat It tbe detendant i. tound

7 guIlty ot A, tbe jury wIll deteralne wb.tber or

8 not tbe deatb penalty will be lapoaed. Tbat was

9 tb. orIgInal languag., I ballev •.

10 TBI COORT: I think you'ra rigbt.

11 I can g.t It tor you .xactly it you want. Death

12 p.nalty, wh.ther o~ not the death penalty will

13 b. laposed 1. wbat : had orIgInally augg.sted.

14 MR. PRISTOK. That language i.

15 obj.ctsd to by Mr. Tala.nlk, poIntIng out that

16 tb. jury waa going to d.cida whethar it waa the

17 tlttlng and approprlat. punl.haent In thla caa.,

18 tbereby Intarjecting aa into tbia gUilt phe.e

19 InetructioD .oa. Court In.truction on tb.

20 ev.lu.tive proce.a tbat 1. proper tor tbe

21 p.n.lty pb.... At tb.t poInt, 3udga. I tblnk

22 tbat w. b.va tak.n a dlgr.aalon .nd gIven a

23 partIal Inatructlon wblcb now cr.atea probl •••

24 In tba .an.a tbat Ita partIalIty b.e .o.e

25 alat ••dlng Intor•• tlon .nd c.n Introduce .oa.
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el.l ••dlng jUdgeents into the cas.. Th. cases.

b.sides t.lklng about whethsr the d.ath penalty

1. fItting ana appropriat •• a180 addr.8s the

raepant pattern behavIor by the Pros.cutor's

Offlc •• ot this Stat. in the .any trial. that

were d.clded by the Supre•• Court In whIch the

Prosecutor's Of tIc. argu.d to the jury that they

had no re.ponsibility for d •• th penalty. that

they were just following the law and that it w••

a •• chanical S.po.ition .nd that the jurI •• w.r.

th.n gutt.d ot any r •• pon.lbl1ity tor what th.y

h.d done. Th. Sup~••• Court r.pli.d to that

lin. of argu•• nt wIth, I would .ay. what can

only b. charact.riz.d a. a gr.at d •• l ot

adeoniehe.nt. It that was not the ca ••• it

.hould n.ver be the ca.e, it ehould n.ver be

iepll.d th.t it was the c •••••nd no lepr ••• lon

wh.t.o.v.r und.r .ny clrcu.etanc•••hould b.

cr •• t.d by the Court or the pro •• cutor that that

w•••v.r the C.8 •.

Th. probl •• th.t I h.v. wIth this

language is th.t it can l ••v. the jury, and

t.nd. to l •• v. the jury wIth the iepr ••• lon th.t

wh.t.ver th.lr v.rdlct would b. In tb. p.nalty

ph•••• It would be advi.ory only, th.t d.ath
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1 p.n.1ty n •• d not b. i.po ••d, th.t th.t languag ••

2 In it ••1t. addr ••• ing th•• l •••nt. ot th.

3 p.nalty pha •• ; I und.r.tand th. po.itlon ot th.

t Court to b. th.t w. n ••d to g.t into it. and

5 pro •• cutor to b. that w. n •• d not g.t into a

5 dl.cu•• ion ot all th. 1•••bout p.n.1ty ph•••

7 and th. gUilt pha ••• th.t th. only r.a.on w.'r.

• doing thi. 1. b.cau•• th. Supr ••• Court h ••

9 in.truct.d u. to. Mayb. th.t. you kno•• 1. th.

10 prop.r way ot think about thl •• th.t •••hou1d

11 .tay .way tro. all di.cu•• ioft .bout It. aut it

12 th.r. i. going to b • • 0 •• dl.cu•• ion. th.n It

13 ha. to b. an accur.t. r.tl.ction .nd cannot

It .1.1•• d th. jury. I think th.t in ord.r to

15 .ddr ••• the -- not only th. jury'. di.cr.tion.ry

15 tunction. th. oth.r h.lt ot th.t n ••d. al.o to

17 b. addr ••••d. and that i. th. jury

1. r ••pon.lbi1ity tunctlon. It on. i. golng to b.

19 .ddr••••d. th. oth.r h •• to b••ddr ••••d. And

20 I'll propo•• th. 1.ngu.g. to .ddr••• both

21 conc.rn. and to give • ba1anc.d tr •• t •• nt h.r.,

22 that th. a.t.rlck portion r •• d th.t the jury

23 will d.t.r.in. wh.th.r or not the d •• th p.nalty

2t .ill b. i.po••d •• th••pproprl.t. punl.h•• nt In

25 thl. c.... I have .dd.d tour bri.t .ord.. I
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don't thInk It tends to unduly lengthen It. I

realjze that we have to .ake so.e state.snt. I

agree that we'do not need to get Into a lengthy

descrIptIon of how the process Is or what ths

law Is. but I do thInk that what we say has to

be balanced to address the .ajor concerns that

the Supre.e Court has had.

THI COURT: AnythIng slse that you

have. Mr. Preston?

MR. PRISTO.: That's ths last

thIng I have. Judgs, thank you.

THI C·OURT: All rIght, I '. not

goIng to change the lan~"age In the for.. It Is

not by Itself, It Is to bs consIdered In the

context of eeveral factors. In the fIrst place,

the InstructIons that I gave to ths jury, goIng

back to the voIr dIre. ths IndIvIdual voIr dIre

procsss of each juror, whers It was axpiained to

sach juror the jury would .aks ths decIsIon In

the appropriate situation, that in the charge I

propose to tell the jury that the jury will

decide in a separate proceeding whether or not

the death penalty Is the fItting and sppropriate

punish.ent in this case and Is, thsrsfore, ths

.entsncs that the Court wIll I.po.e, and l.stly.
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1 it.e get to that point, the cha~ge on the

2 penalty phaee is replete .ith the requisite

3 language instructing the jury that it is their

4 reeponeibility as well ae their authority, and

5 that the death penalty .ay only be i.posed only

6 upon their detsr.ination and .ill be i.posed

7 upon their deter.i~ation that it should. I a.,

8 theretore, satistied that the propoeed

9 tor.ulation about whether the death penalty ie

10 the titting and eppropri.te punieh.ent is, tor

11 this purpose, in coneideration ot the language

12 ot the Supre.e Cou.t opinion that requires it in

13 the tor. to begin with, sutticient. Okay. With

14 thoee chaugee, the charge .ill be presented to

15 the jury as eub.itted.

16 10., it I underetand correctly, .e

17 have briet rebuttal testi.ony to be ottered by

18 Mr. Teaeentita, and then, es I understand it,

19 .e're re.dy tor eu••ations. It .ould be .y

20 purpose to take a briet tive .iRute recees atter

21 the rebuttal and betore the closing just to get

22 your papers in order and. at not.

23 MR. PRISTOI: Judge, as long as

24 .e're discussing legal .atters, there ie one

28 thing that .e probably should look at no., and

KATIY I. DURAID - OPPICIAL COUIT IIPOITIR
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that is thsre has been soae press coverags,

2 daily pre•• covsrags ot this trial. I know that

3 Your Honor ha' instructed ths jury with r.gard

4 to not rsading ths nswspapsrs, but it has bsen

5 satensive, and I would suggest

6 THI COURT: latensive7 Ther. hae

7 been one articl. a day, Poor Leon's here all by

8 hiaselt,

9 NR. PRISTOR: I'll say, Judge that

10 that'. not the usual occurrence with aost ot the

11 trials that wa s.perience in this Court.

1'2

13 ae I look up.

14

THI C'OUItT: He's not in hsrs now,

NR, PRISTOR: This trIal has

15 procssded not over just one day or two days, so

16 w. havs accuaulated a goodly nuabsr ot the

17 articlss.

18 THI COURT: I bave allot the

19 artlcl.s, the rscord has retlect that there has

20 been -- I'll tsll you e.actly how aany articlss.

21 Thsrs wsre tlve last wssk and today ie

23 total ot ssvsn articles In the local newspaper.

o

22

24

Wsdnesday, two this wesk.

NR. PRISTOR.

So there heve been a

And I would ask that

•.....

25 the Court. be tors ssndlng the jury out to
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1 d.lib.rat •••at. th. inquiry a. to wh.th.r any

2 or th•• hav. read anything.

3 'THK COURT: Mr. Tala.nik.

4 MR. TALASNIK, L.av. that to th.

5 Court'. di.cr.tion.

6 THI COURT: Okay. I don't

7 particularly ••• any r.a.on to do it. but

8 n.ith.r do I particularly e •• any r.a.on not to

9 do it. and accordinGly. I'll do it.

10 MR. PRISTON, Thank you, 3udg•.

11 THI COURT: Anything el •• 7 All

:2 right. Mr. D.vi •• "I will a.k you to r.st in

13 rront or ths jury.

14 MR. DAVIS, Ye.h. I just wsnt to

16 r.l.as. th. witn.ss, 3udg•.

18 (Th. rollowing is h •• rd b.ror. the

17 jury at 10:06)

1. THI COURT: All right. As you

19 r ••••b.r. w. had so•••vid.nc. pr.s.nt.d

20 y.st.rd.y art.rnoon by th. d.r.ns., .Dd w.'r.

21 pr.par.d to proc •• d this .orning. Mr. Davis.

22 MR. DAVIS: I r.st, Your Honor.

23 THK COURT: Ladis. and g.ntl ••• n,

24 th. d.r.ns. r.sts. That ••ans th.t the d.r.ns.

25 has co.plst.d th. pr.s.nt.tion or .vid.nc. in
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13

14

15

16
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20

21

22

23

24
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conn.ctlon with the ch.rg•• In the ~ndlcta.nt.

Th. l.~ provld•• that aft.r .ith.r .id. haw

r •• t.d, the oth.r ald. aay, If th.y choo•••

pr ••• nt bri.f .vid.nce in th. for. of wh.t i.

called r.buttal. or evid.nc. th.t Ie d •• lgn.d to

••• t t •• ti.ony th.t the oth.r ald. has

pr•••nt.d. Th. Stat. h•••dvl •• d a. th.t th.y

h.v. on. r.butt.l witn.a. th.t th.y wl.h to

pr•••nt thl. aornlng, .r. T.I••nlk, yoa aay

proc•• d..

••• TALASlllt:

D.t.ctiv. St.v.n T••••nfltz.

S T E V I B TEA SIB ~ I T Z,

HAVINO 8EEN PREVIOUSLY DULY SWORN, WAS EXAMINED

AND TESTIFIED AS FOLLOWS:

TIE COURT: Mr. T••••nfltz. you aay

ba aaat.d. You w.r. adalnl.t.r.d the oath in

thl ••att.r. Th. oath th.t you took la.t tla.

contlnu•• In .ff.ct day.

TRI MITIISS: Y••• Your lonor.

THE COURT: You aay proc ••d.

DIRECT EXAMINATION

8Y MR. TALASBIK:

Q. Det.ctiv., I'd 1ik. to dlr.ct your

att.ntlon to the .v.nlng of April 28th. 1988.

KATHY I. DURAND - OFFICIAL COURT RIPORTIR
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TEASEKrITZ - DIRECT (TA~ASKIK)

1 Thi. would b. about three day. att.r the death

2 ot Oloria 9i.onelli. On that occaalon, or on

3 that date, did you have occa.ion to vi.it with

4 the r •• ident. ot 2 Berk.hir. Road in McKee City,

6 Mew Jer.ey?

7

II .

Q •

Ye., I did.

And with who. did you .eet th.t Thur.d.y

8 ev.ning?

9 A. Upon .y going to th.t .ddre•• , I .et Mr.

10 Brian IIbruzzi .nd ~a. Judy Ill.nbogen.

11 Q. During the cour.e ot your .t.y th.re, did

12 you h.ve occ•• ion t~ interview thoee two

13 individu.l••bout Rick Highl.nd.r?

14

16

18

A.

Q.

II .

Brietly, y ••.

Where did this intervi.w t.k. pl.c.7

In the p.r.on'. -- the•• peopl •• ' ho.e,

17 the 2 Berk.hir. Ro.d.

18 Q. W•• it •• itu.tion wher. you int.rvi.w.d

19 the two ot th ••••p.r.tely or w.r. th.y both

20 together7

21 A. They wer. together .t th* ti ••.

22 Q. And would e.ch ot th •• have b •• n in the

23 •••• roo. during the cour •• of the que.tioning

24 to h •• r the qu•• tion. a.k.d ot elth.r on. ot

26 the.7

KATHY I. DURAID - OFFICIAL COURT RI~ORTIR
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Honor.

BY MR. rALAS.II:

Q. Waa there ao.e IndicatIon tro. the

peraona beIng IntervIewed that Richard

rIa COURr, I'. goIng to auataln

the objactlon to tha tor. ot tbe queatlon, Mr.

relaanlk, aa beIng overbroad. It you want to

apecltlcally addreaa hI. to a partIcular laaue,

I'll be.r the queatlon.

TEASE.rITZ - DIRECT (TALAS.II)

A. Yee.

Q. Okay. D~rlng the couree ot that

discu•• lon, _,. Mr. Brian Abruzzl. therefore,

preaent7

A. Yea, he waa.

Q. Waa there 80.e dlac~8elon wIth raapect to

anythIng that Mr. HIghlander .ay have 8ald abo~t

h18 proble.e wltb GlorIa SI.onall17

A. Ye., there were .tate.ent., ye •.

Q. What Intor.atlon w.e prOVIded to you by

tha couple regardIng any atate.enta Mr.

HIghlander had .ad~ about hIe proble.a wIth

GlorIa SI.onell17

MR. DAVIS: Object to tbla, Your

Very well, YourMR. TALASNII:

Honor.

1

2

3

4

6

II

7

•
9

10

11

12

13

14

16

18

17

I'
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TIASI.rITZ - DIRBCT (TALASHIK)

1 Hlgbl.ndar bad expressad .o.a concarn about

2 goIng to j.l1 ovar cartaln cbarge. tbat bad b •• n

3 ••da agaInst 61. by GlorIa SI.onallI?

4 A. Yes, tb.ra was.

5 Q. Wbat klnda of Infor.atlon .ara provldad

8 to you durIng tbat .vanlng Intarvla••bout Wr.

7 Hlgblandar'. concarns .bout goIng to JaIl ovar

8 tba cbarga. brougbt by W•. SI.onallI7

9 A. Ms. Illanbogan bad .t.t.d to .a tb.t Mr.

10 Hlgbl.nder ••• concernad about goIng to j.II

11 becau.e be b.d • p •• t bI.tory .Itb tbe 1•••nd

12 ••• In tba proca •• ~f tryIng to r.ctlfy bis pa.t

13 bI.tory, bl. p•• t probla.,

14 Q. Wa. any .paclflc reference ••da to tbe

16 pro.pect of goIng to JaIl .nd tbe cb.rga•••da

18 agaln.t bl. by M•. SI.onellI?

17 A. Ye.. Th. cbarg•••er. In referenc. to

18 tbe current ch.rge. of tha aggr.vated ••••ult

IS .nd the -- • r.etr.lnlng order .blcb b.d been

20 .lgnad, .nd the rel.tlon.hlp .Itb bl. p •• t

21 bI.tory, hI. p •• t rac~rd.

22 Q. W•• tbl. Infor •• tlon .leo dI.cueead by

23 Mr. BrI.n AbruzzI?

24 A. Ha ••• pr •• ant .nd .gr.ed to the

25 .t.te.ente ••de by Mlaa Illenbogan.

KATHY I. DURAID - OrrICIAL COURT RI.0RTIR
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1

2

3

•

TBASIBFITZ - CROSS (DAVIS)

MR. TALASHII: Thank you. no

further qu•• tiona, Your Honor.

CROSS BXAMIHA~IOB

IIY MR. DAVIS:

5 Q. Datactiva. baaically. whan you ware in

6 the hoaa. you wara apaaking to Ma. Bllanbogan?

7 A. PrIaary. yaa.

Tha 28th. tha avaning ot 28th or AprIl.

Old you taka any atata.ant trowOkay.Q.

tha.?

A. Bo, I dId not.

A.

1988.

Q. AprIl 28th?

Q. And all tbat you hava wara ao•• notae

whIch would Indicata that you apbka to tha. back

in on what data?

Q. And har huaband. aa ot today. IIrian

Abruzzi. waa in tha aa.a roo. whila you wara

quaationing har7

A. Yaa.

Q. Okay. And wban you indicatad that ha

concurrad wIth hIe wIta'a at8ta.anta, dId ha aay

anything or waa ha juat aitting thara ailent?

A. He aade retaranca, yaa. ha .aId ha agreed

with thaaa atata.enta.

8

9

10

11

12

131.
U

16

17
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19
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TBASBIFITZ - RBUIRBCT ITALASIIK)

A. That'e the evening I epoke with theee two

people. vee.

Q. And yoQ finally wrote a report on what

date?

Q. On the 4th of lIay. 19 •• 7

A. Okay. And contained in your reporte

there ie no quotee fro. Brian Abruzzi or hie

wi fe. la there?

RBDIRBCT IXAIIIIATIOI

BY IIR. TALASIIK:

Q. "ell. now. Detactiva. did you. In fact.

prepare • report auaaarlzing tbeee Intervlewa?

A. Yea. I coapleted a aupple.entary

Inve.tlgatlon report.

Q. And at tbe tlaa of the preparat~on of tbe

raport w•• the converaatlon fr.~ In your alnd7

A. Yea. It waa.

are he. quot ••.

Abruzzi Juat indicated tbat

ao.e cone erne about going to

1

2

3

4

5

&

7

8

9

10

11

12

13

14

15

1&

17

l'
19

20

21

22

23

24

25

A. Mo. 'there

Q. And lira.

Richard did have

J a117

A. Yea.

IIR. DAVIS:

have. Your Honor.

THB COURT,

Okay. tbat'a all I

IIr. Talaanik.

,
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TBASBNFITZ - RIDIRBCT (TALASNIK)

MR. TALASIlIIt: Your Bonor. 1 b.ve a

docu.ent I'd lIke to b.ve .arked tor

identitic.tion.

TBI COURT: S-56.

(S-66. Supple.ent.ry inv&stig.tion

report •• rked tor identltic.tion)

MR. TALASIIIK: I'll .bo. the ite.

to Mr. Davis.

MR. DAVIS:

BV MR. TALAIIlIK:

Q. Detective. I'. going to ebo. you.

do~u.ent th.t h•• ~een •• rked 1-66 tor

identitic.tion. I •• k it you ~~cognize .hot it

i.?

Q. Wh.t do you r.cognize it to b.?

A. Thi. i •• photocopy ot the .uppl •••nt.ry

inve.tig.tion report .bich ••• prep.red by

ayeelt.

Q. At tbe ti.e ot it. prep.r.tion ••• it

.ccur.te. to the be.t ot your recollection?

A. Ye •• it •••.

Q. I. th.r••n indic.tion on th.t report ot

your conver •• tion .ith M•. Illenbogen .nd her

hu.b.nd Bri.n Abruzzi?

o

15

16

11

18

19

20

21

2.1

23

24

25

A. Ye.. I do.
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TBASBNPITZ - RBDIRBCT (TALASNIKI

A. Y•• , th.re ie.

Q. I~ th.r. an indication on th.r. that the

two were pree.nt in the roo. at the •••• tl •• ?

tor •.

BY IIR. TALASIIIK:

Q. Okay. What do •• th. r.port indicat. with

re.p.ct to the location. of IIr. Abr .. zzi and IIi ••

BII.nbog.n?

A. Th. r.port i"ndicat •• that I wa. gr •• t.d

by II •. Abr .. zzi -- IIr. Abr .. ",zi and IIi ••

Bllenbog.n. It turth.r .xplain. that the two

had r.cently b •• n .arri.d.

IIR. DAVIS: Judg., I obj.ct, it'.

not reepon.iv. to the q .... tion.

TBB COURT: What'. it indicat.

about th.ir location, h. a.k.d you,

TBB IIITIIBSS: That th.y w.r.

pr ••• nt tog.th.r.

BY IIR. TALAS.IB:

Q. What do •• the r.port indicat. about any

r.t.r.nc. to IIr. Bighland.r'. t.a~. ot going to

jail a. a r .... lt ot the charg•••ad. by II •.

1

2

3

4

6

6

7

8

~

10

11

12

13

14

16
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171.
1~

ao
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26

IIR. DAVIS:

th ••• q .... tion•.

TBB COURT:

J .. dg., I object to

Su.t.in.d ae to th.
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THB COURT, Ladiae and ga~tle.en.

In connection wIth that testi.on~ tbat you Just

heard. let .a agaIn put tbat Illto a certaIn

I havaTbank you.

Thank you. Your

TBI COURT: You .ay atap down

Thank you.

TBI "IT.ISS:

Honor.

Detective.

MR. TALAS"IIt:

no turther questions.

THI COURT. Mr. DavIa.

MR. DAVIS: I bava no queetions.

Your Bonor.

TIASI"rITZ - RBDIRBCT (TALAS"IX)

SI.ollallI?

A. Tha last paragraph IndIcates that RIchard

HIghlander had so.e ditticult tI.es wIth Me.

Si.oneill and that he wae very concsrned about

going to Jail because ot the co.pl&Inte -

because ot the co.plaints sIgned egainet hI. by

Gloria.

Q. And tinally. Detactiva. wbat raterence is

there to the acquiescence in tbat intor.ation by

Mr. AbruzzI?

A. There was a reterellca tbat Mr. Abruzzi

agreed to these stateaents .ade by Mrs.

Illenbogen.

1

2
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5
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1 cat.gory ot evId.nce.

••
YoU a.y r ••••b.r tha

2 oth.r day I .xplainad to you bri.tly. in

3 conn.ction with so.e other evidence that I'll

• r •• lnd you about later. that In general, we

5 allow .videnc. in a ca•• to ba conaidered by the

6 jury tor any purpoea that ralat.a to the

Thore are certain kinds ot avidenc.

8 that are ott.r.d tor a li.ited purpos., and I

9 gave you on. the other day. I'll r.aind you

10 aboat it lat.r. Thia is anotll.r. You've juat

11 haard Datactiva Teaa.ntltz t.ll yoa what Abrazzi

12 aa:d the d.tendant ~aid aboat b.ing conc.rn.d

13 about going to jail. You can't that'a t as

•• you can haar the way I d.acrib.d it. that'a

15 quit. coaplicat.d h.araay. and accordingly. you

16 can't conaid.r that .vid.nc. by D.t.ctiv.

17 T.a ••ntitz a. part ot the .vid.nc. that you will

18 n•• d to d.cid. about wh.th.r. in tact. the

1 9 d.t.ndant had that conc.rn. W.'ll hav. to ua.

20 what.ver oth.r .vid.nc. in th.·ca•• th.r. ia to

21 d.cid. wh.th.r you b.li.v. that or not. Thi.

2~ .vid.nc. i. ott.r.d tor a liait.d purpoa•••nd

23 it aay b. conaidar.d by you tor a liait.d

purpoaa. It ia ott.r.d to contradict the

26 t •• ti.ony that wa. orr.r.d y•• t.rday by Mr. or

KATHY I. DURA.D - OFFICIAL COURT R.PORTla
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, . .
: '. .. '

2 it ha. on th. cr.dibility ot .ith.r or both ot

3 thea. It you·con.ider thi. evid.nc. that you

• h.v. ju.t h.ard a. iaportant and r.l.vant in

5 your d.t.raination or th. cr.dibility or th.

6 .vid.nc. ott.r.d y •• terday by Mr. Abruzai or

7 Mr •. Abruzzi. you aay con.id.r it tor tbat

• purpo.e and no otb.r . It you don't con.id.r it

9 r.l.vant ror that purpo••• you .houldn't

10 con.ider it r.l.vant tor any purpo••. In otb.r

11 .ord., it ha. that liait.d purpo •• or a •• i.ting

you in .valu.ting tb. t •• tiaony tbat you've

Tt~t·••by it .a.
12

13

14

h.ard troa th. Abruzzi •.

pr ••• nt.d to you tod.y. All right. Mr.

10 Tala.nik, do you have anything turth.r7

lotbing. Your Bonor.

MR. TALASIIII:: 10. thank you. Your

Mr.

L.di ••

Tb. Stat. r •• t •.

MR. DAVIS:

THI COUItT:

TBI COURT:

16

17 Honor.

II

19 Davi •.

30

21

22 .nd g.ntl •••n. th.t coapl.t •• the .vid.ntial

you h.v. no. h •• rd rroa allot t •• itn•••••• ndo
23

24

portion ot thi. c •••. With the t •• tiaony th.t

26 .Ith your .x.alnation to co •• ot a.v.ral
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... ,hihil-:; in th£~ ~'.tlt~l', all or the Intoraatlon

2 and .aterla1 to be consIdered by you in ter.s of

3 svidence hae ~ow bsen preaented. We will take d

4 very brief recess only for juet a ehort .o.ent,

5 at which -- after which I will Invite first Mr.

6 Davis and then Mr. Ta1asnik to speak wIth you

7 regarding final argu.ent. "ow, let .e just

8 re.ind you, as I explain in the begInning of the

9 case, in their final argu.ents, the attorneya

10 will recall tor you the evidence that we have

11 all heard and they will suggest to you what thsy

12 think you should te-el is i.portant and

13 believable and what conclusions you should draw

14 trow the evidence. Their re.arke will be very

15 helpful to you and you should pay careful

16 attention because they will tocus your attention

17 on the specific ieaues that you will naed to

18 decide and on what they think you ahould dacida

19 baaad on the evidance. you .ust. howevar. keep

20 in .ind as you listen to the. a couple ot

21 points. The first, they .ay tall you what they

22 think you ahould think ia i.portant. and that's

23 appropriate. But in the end. what is i.portsnt

24 1n this caaa is what you think is i.portant. not

26 what they tall you to think. Secondly, your
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v.r.ion ot the cr.dib1lity ot the witn••••• and

their i.port.nce 18 wbat counte, not nec ••• erily

what the attotn.y. will sugg•• t to you. Third.

in the cour•• ot their r ••arks. it i. po•• ibl.,

giv.n the nature of thinge. th.t th.y •• y .ay

eo•• thing about the evidenc••nd th.ir

recollection ot the evid.nc. th.t ditt.r. tro.

the w.y you r.c.ll it. Tb.y ••y ••y. you

r ••••b.r witn ••• 80 and 80 who .aid .uch and

aucb. and you •• y •• v, to your •• lt, g ••• , I

r ••••b.r wi tn•••• 0 and .0 but I don't think b.

8.id .ucb and .uch," I tbink b••• id wb.t.v.r.

It 8o•• thing like th.t 8hould h.pp.n. you .bould

k •• p in .ind th.t you are bound by your

r.coll.ction of wh.t you r.c.ll the .vid.nc. to

b••nd tb. t •• ti.ony, not n.c•••• rlly by wh.t

the .ttorn.y. t.ll you th.y r.c.ll. Ok.y. With

th.t, I .111 r.c ••• you ju.t v.ry brl.tly to

c.tch • br •• th .nd th.n •• '11 b. b.ck .nd .t.rt

.itb cloelng .rgu••nt •.

(Wb.r.upon Court t.R••• brl.t

r.c•••• t 10:20).

(Th. follo.ing i. h •• rd b.tor. the

jury .t 10:30).

THI COURT, All right. Mr. D.vi.,

IATHY I. DURAID - OFFICIAL COURT RIPORTIR
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1 you •• y proc ••d.

2 MR. DAVIS: M.y it pl •••• the

3 Court, Mr. Pre.ton, Mr. Tal •• nik, l.di •••nd

4 g.ntl ••• n 01 the jury ••• the Judg. indic.t.d to

5 you. I.w .o•• nt••go •• t this .t.ga 01 the

6 proc •• ding •• it' ••y duty to .u. up .h.t I

7 con.id.r to b. the .o.t i.portant I.ctor.

8 .urrounding your v.rdict conc.rning the

9 d.'.nd.nt in this •• tt.r. Rich.rd Highl.nd.r.

10 01 cour ••• one. I co.pl.t••y .u••• tion. th.n 01

11 cour ••• Mr. T.l •• nik. on b.h.ll 01 th. St.t ••

12 Jill h.v••n oppor~unity to do the •••• thing.

13 And •• the Judg. h•• lurth.r !ndic.t.d to you.

14 l.di •••nd g.ntl ••• n 01 the Jury. and .a.

15 indicat.d to you prior to the co•••nc ••• nt 01

18 this c •••• the .vid.nc. do ••n't co•• Iro••y

17 .outh. the .vid.nc. do ••n't co•• Iro. the .outh

18 01 Mr. Tala.nik. You. in this p•• t ••• k and a

19 hall or .0. have had the opportunity to li.t.n

20 to the various .1tn•••••• you .111 h.v. an

21 opportunlty to ••• the v.riou. pl.c •• 01

22 .vld.nc. that ha. b •• n lntroduc.d lnto .vld.nc••

23 and it'. Iro. that t •• ti.ony .nd th.t t •• tl.ony

24 alon•• 01 cour••• th.t you're gol g to d.t.r.ln.

2e what your v.rdict 1•.
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Now, or cour •• , I 'a goIng to _It

2 h.r. and I'a going to try to p.r.uade you, a. I

3 indicat.d to ~ou at the b.ginning. that the only

4 cria. that Mr. Highland.r i. gUilty of with

5 r.gard to this aatt.r i. aanelaught.r. and I'a

6 .ure that wh.n Mr. Talaenik etand. up h.'. going

7 to try to p.reuad. you that. in tact. h.'.

8 gUilty of aGre than .aDelaught.r. he ie gUilty

9 of knowingly and purpoe.ly killing Gloria

10 8i.on.lli. .ow. ladi.~ and g.ntl ••en of the

11 Jury, ae you eat h.r. In the laet w•• k and a

12 h~lf, you've heard .any p.opla t.etify. I ••

13 eur. that you have r ••••b.r.d c-rtaln thl~ge

J4 that certain p.opla have eaid. oth.r thlnge you

16 hav.n't r ••••b.r.d. but what I hopa that you

16 have gotten fro. all of the t.atl.ony that hae

17 b.en adduced in this courtroo. ie the broad

18 picture. the .ntire picture of thie eltuation.

19 Ae I indicat.d to you wh.n I etood

20 b.for. you in .y op.ning. thie wae not a ca.e of

21 who kIlled Oloria 8I.on.lli. Mr. Highland.r

22 readily ad.itt.d that h. kill.d Gloria

23 8I.on.lli. and .ach polic. offIc.r. or I ehould

24 say each polic. divieion. the F .•• I •• the

26 proe.cutor. Margat. Police. anyone that epoke to
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1 hi •• he readily ad.itted that le had tilled

2 Gloria 9i.onalli. Tha quaation is how was she

3 killed. why wAe she killed. what was the state

4 of aind of Richard Highlander .o.ants befora

5 this incident happened.

6 Bow. Mr. Talasnit has presentad

7 .any .1tn ••••• , and th ••• wltne•••••• re

B basically. so.e were friends of Gloria. so.e

g knew Gloria. ao.e knew Gloria and Richard. They

10 indicated to you. la4i~e and gentle.an of the

11 Jury. the relationship betwean Gloria and

1 2 R • c h a r d p rio r to Ap'r i 1 2 5 t h • The s tat e. e n t s

13 that Richard had eaid. so.e W~re not too

14 pleasant. so.e which were probably endearing to

15 hie.

i6 Bow ladies and gantle.en of the

17 Jury. as I su. up. I thint that tha .ost

18 i.portant .o.ent in the life of Richard

19 Higblander was what was on bis .ind wben be went

20 bect to the Greenhouse Bar the second ti.e on

21 April 26th. and I'. going to touch on tbat. and

~2 I'. not going to touch on it. I'. going to speat

23 on it very dseply.

24 Tbe other thing whicb I will speat

2~ in depth also is. I tnow that he told various

KATHY •. DURABD - OPPICIAL COURT R.PORT.R
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people what he intended to do to Oloria, that he

intended to hare her, that he intended to kill

laRu•• Is that those stat ••ent••ere said 90••

two w•• k •• 80 •• three •••k., 80•• daye, and .e

all have .1nde, and one thing a .ind will do, a

.1nd will co.e, a .ind will go, we think we

will, we think we won't, but it ie what we think

that we do at the .o.ent that we dId that really

counte, and In the law that'e what 1. known a.

the .tandard, and the Judge wIll get to that.

Ladi •• and gentle.en. it I would

have to characterize thi8 c ••• , this Ie • ca •• ,

it'. an ••otional ca •• , it's. ca•• about love.

it'. a cae' about love goIng a.tray, and I

believe the .ost i.portant part. as w. elt here

today, i. what wa. Richard Hlghl.nder'.

te.llng., what w•• hI. teellnge toward Olorl.

Sl.on.lll. The .trange thIng about lov., it

doeen't have to be two-.ided. A .an can love a

wo.an with all hi. heart and the wo.an .ay not

even like to look at hi.. A wo.an .ay love a

.an with all her heart and tbe .an .ay not care

or thInk aboat the wo.aD. But that'e a

bu.anietlc quality about people. And wby we

o

1

2

3

4

6

6

7

8

9

10

11

12

13

14

1 ~

16

171.
III

20

21

22

23

24

U

her. Nhat I think i8 i.portant about thoee
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1 care tor people. you probably don't know. You

2 .ay sIt down, oh. I lIke theIr personalIty. I

3 was attracted' to her intelligence. I wae

4 att~acted to her looks. but when you look deep

6 down InsIde. you probably wIll co.e up wIth a

6 questIon .ark. why thIs wo.an. co.pared to all

7 the rest ot the wo.en in the world.

8 RIchard HIghlander. tor whatever

9 rea.on, tor whatever r ••• on, h. t.l1 ID lov.

10 wIth Oloria SI.onelll. but the love waen't

11 workIng on both sidee. You know. you get to a

12 posItIon lIke RIchard HIghlander wae In. Have

13 you ever been so hungry that tood won't eolve

14 the proble.? Have you ever bean eo thirety that

16 a drink wouldn't quench your thiret? That'e

16 what RIchard HIghlander wae goIng through. Have

17 you ever been so .uch In love that the .ere

18 thought ot the per.on leavIng wa. terrI tyIng. It

Ig wa. hurting? Have you ever been hurt? That'e

20 what happened to Mr. HIghlander. .e .a. hurt.

21 He .a. hurt. Regardle •• ot .hy he tell In love.

~2 regardlee. ot why he w•• hurt. the .an .aa hurt.

23 We have a .an here. ladlee and

24 gentle.en. It'. been .hown that he .et Oloria

2ft SI.onelli .0.etI.e October. 'epte.ber '87. and.
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Richard Highlander, during

2 the coaree of thie relationehip, showed Gloria

3 Si.onelli love. Row, when it co.ee to ehowing

• love, so.e of ue think buying gifte is love,

5 so.s of ue thing getting .arri~d ie ehowing

6 love, so.e of us thing that having children is

7 ehowing love, eo.e of ue think it'e the

• intangibles, it's the feeling between the two,

9 but we all show it in ditferent waye. And

10 Richard wae ehowing it in hie w.y, whether hie

11 way wae right, whether hie way wae wrong,

12 wnether you agree oOr whether you dleagree. be

13 was ehowing It.

1. And he .oved In with Glori.

15 Si.onelli, and believe ae, all due reepect to

16 Gloria SI.onelll, Glori. SI.onelll, l.dle. and

17 gentle.en, w.e not a child, Gloria Slaonelli wae

II thirty-one ye.re. ehe w.e a full grown wo••n.

It and when Richard Highlander aoved In. Regardleee

20 of wh.t anyone eaye. ehe opened the front door

21 and ehe allowed hia to aove in, and when ehe

22 allowed hi. to .ove in. ehe .110wed hi. to think

to tblnk tbat ebe h.d cert.ln feelinge for bl •.o
23

2.

that hs had certain privilegee. $he allowed hi.

25 ROW, whether ehe did or whether ehe 41dn't. we
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1 don't know. We don't know really wbat ber true

2 feelIngs for RIcbard HIgblander was. I don't

3 know. we don't know it sbe loved bi •• wbetber

it tor whatever re •• ofte,4

5

sbe just dId

know, but •• know wbat sbe did. Wben

6 open. the front door and aaya. co•• on In. share

7 .y bed, belp .e pay .y bIlls, let .e go out witb

8 you. let .e go on vacatIons, thanke for the

9 varIous gitts, lays In bie ar.e every nIght.

10 tells hI. how .ach aha lovaa hI., allowed hI. to

11 speak to her In ter.a of havIng children, In

12 twr.s of tha fatQr~. building. relationship. of

13 building a bouse, it'. not wr~ng tor a .an to

14 tbink that thia wo.an lovee .e. RIchard

15 Higblander thougbt tbat Gloria SI.onelli loved

16 bl., and ae tbe reiationehip contInued, so.e ot

17 ber friends got on Mr. Si.onellI, the .otber got

18 on bl. and s.Id GlorIa w.s frightened, sbe

19 waated to te~.inate it. And it you tbink back,

20 I asked those people, wben did this teelIng, or

21 wben did tbey get tbe teeling that GlorIa was

22 frIgbtened, goIng to ter.Inate it, wanted to put

23 Ricbard out. Tbey all indIcated to you, lad lee

24 and gentle.en, in fact, Mrs. aI.onelli started,

25 I think, around Dece.ber, ChrIst.as, fro.
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ChrI.t •••• J.nuary. F.bruary. thl. frightful

2 f.eling. Ro., ••yb. it was GlorIa, ••yb. that'.

3 the I.pr.a.lo~ that ah. gave to .o••a. but ah.

4 dldo't give thet I.pre.alon to the re.t of the

5 world. b.caua. If you will r ••••b.r. wh.n h.r

6 frl.nd. M•. McCab •• took the wltne••• tand and

7 co••enced to t.ll you how frlght.n.d Gloria waa

• and how .uch Gloria went.d to end thl.

9 relationship and how bad sh. want.d to get

10 Richerd out of that hou.e. ehe gave you the

11 .onth. at January. February. and then when I

12 qu~.tloned her ebou~ the ne•• paper article that

13 appear.d on F.bruary 14th. 'we3th.art. Day.

14 Val.ntlne. Day. when Gloria wa. telling the

15. worl~. or anybody that read th. Philadelphia

16 Inqulr.r, .he lov.d hI •• that they .er. planning

17 to get .arrled. how they .et. It belle.

1. everything that wa••ald up to that point.

19 Mr •. Abruaal al.o ca•• In and told

20 you that the week betor. Thank.gIving .he wa. at

21 h.r ho.e. Gloria. and It app.ar.d that the

22 relatlon.hlp wa. w.ll. In tact, 80 .ueh eo,

~3 Olorla wa. pu.hlng Rick Hlghland.r to bUy her an
r 1
l-l 24 .ngag••ent ring. That ••Ithln It.elf. ladl ••

•

25 and g.ntl ••• n of the Jury. b.ll •• that at that
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1 point in Oloria's lite that she wanted Richard

2 out. She •• y have .anted hi. out. but there was

3 certain thing., ladies and gentle.en ot the

• jury, that she wanted tro. RIchard HIghlander.

5 Now, as RIchard and Oloria

6 contInued to lIve together, there appeared to be

7 so.e proble.s between the two, which is not

8 unco••on bet••en a .an and a .o•• n, and if you

9 lIsten to the testi.ony, ladies and gentle.en ot

10 ths jury, probably eo•• ot the ba.I. ot that wa.

11 drinking too auch on both sidea, soa. druga

12 ba,ng used on both .Idaa, and a. a r.ault

13 thereot, thara ca.a a point In theIr Iita where

1. Olo~Ia Indicat.d to h.r aothar that ah. wantad

15 Richard out, and [ think what wa ahould con.Ider

16 at this point, ladle. and gantlaaan ot tba jury

17 i., that wa. a couple weaka batora March, 16th,

18 rIght In tha baginning ot March, tbat thera wa.

19 no IndIcation that Oloria dId anything. The

20 aotbar coae. down, I hava nothIng againat tha

21 aother, ay heart go •• out to Mra. Siaonalli,

2J nothIng againat the tathar bacaua. ba'a the

a3 tather, ay h.art go.s out to hIa, but whan you

2. g.t to the poInt that you're tbirty. thIrty-one

25 year. old, and you brIng a aan into your houae
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to lIve. you don't go to Mo ••a and Poppa and

2 say. can I bring hi. in. she didn't do that, but

3 when it co.ee·tI.e to put hI. out. ehe reached

Ie ft. but he Ie f t , and then he had a

reconciliation.

Ro •• at that poInt In her lIfe,

begInnIng of March. If ehe desperately wanted to

get rId of RIchard, If ehe eo deeparately wanted

to get rid of hi., he .a. gon., etay out, bat

Of course. that bothered Rithard. but he

March 18th. so.e kind of alterc~ ton.

18tJ. lad lee and g~ntle.en of the jury. On

You heard

Mr. Highlandar Indicatad

And we get now to March

the taped etate.ent.

ehe allowed hI. oat.

out.

,.

4

5

6

7

8

t

10

11

12

13

15 to you that, in fact. he elapped her. ehe kicked

18 hI •. Further IndIcated that he wae by the

17 etaire. ahe puehed at hi •• he lo.t hIe balance

18 and ae we went back. he grabbad har. they both

It fell down the etepe. and tbe bext day ehe gete

20 up and ahe goee to the doctor.

21 goes to the doctor. ahe goee to the pollee

22 depart.ent. ahe initIally goee to the pollee

depart.ent. ebe dIdn't elgn any co.plaint.

o
2S

24

28

co.ea back.

depart.ent.

She

She goee back to the police

At that poInt. ebe eIgne a al.ple
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1 •••ault co.plaint. dI.orderly person.. Motber

2 and father co.e down. If tb.t wasn't snough.

3 she goes back'the thIrd tI.e. ThIs tI.e. ladles

4 .nd gentle•• n of the jury ••be sIgn••n

5 aggrav.ted ••••ult .nd anotber co.plalnt.

S terrorI.tlc tbreats, so.e kInd of restr.lnt,

7 She goes to the do.sstlc court and she get. a

8 restraInIng order. wblch 1••11 b.r rlgbt. Row.

9 at thle poInt she r.fue •• t~ b.v. anytblng to do

10 wIth Rlcbard Hlghl.nd.r, Looking.t it. eb.

11 doesn't have .nything to do wIth RIchard

12 Highlander,

13 Ladl •••nd gentle.en of the jury.

•• this Is where the hurt begIn.. Tbl. 1. where

15 the hurt begIn., Here 1••••n wbo enters her

18 front door. whIch obvlou.ly .he op.n.d, Here 1.

17 •••n who h •• Indlc.ted. tbrough hI. t.p •• th.t

18 wh1le he w•• In th.t ho.e. tbe conv.r •• tlon.

19 tb.t they b.d. tbe future tb.t be b.d Indlc.ted.

20 tb.t he Indlc.ted througb bl. t.ped .t.te.ont.

21 l.dle••nd gentle•• n of the jury. tb.t be w••

22 buIldIng hI. entIre world .round Glori.

23 SI.onelli, He w•• buIldIng bl. entire world.

24 You •• y not con.ld.r It your world or hi. world.

25 but In hI •• Ind ••nd th.t'. wb.t we're t.lking
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Mother

2 and rather coa. down. It that wasn't enough.

3 she go •• back the third ti ••. This time. ladies

4 and ~entl••• n of the jury. ahe 81gna an

S aggravated ••••ult and another eoaplaint

6 terroristic threats, 80 •• kind of re.traint.

7 She goes to the dom.stic court and ahe gets a

8 restraining order. which is all her right.

9 at this point ahe refu.e. to have anything to do

10 with Richard Highlander. Looking at it, she

11 do •• n't have anything to do with Richard

12

13

Hignlander.

Ladies and gentle. n of the jury,

14 this Is whera the hurt begin•. This is where

15 the hurt begins, Here is a .an who antars her

16 front door. which obviously she opened. Here

17 ••an who has indicated. througb his tape, that

18 while he wa. 1n that ho••. the conver •• tiona

19 that they had, the futura that ha had indicated.

20

21

that ha indicated througb hie taped state.ent,

ladl •• and gentl •• en of the jury, that he was

I'
i,

22 building hi. entire world around Gloria

23 Simonalli. He wa. building his entire world.

24 You may not conaider it your world or hia world.
I

25 but 1n hi •• ind. and that'. what we're talking
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about, hi •• ind. he was building hi. entire

low. let'e get to tbe charge •.

25th. Rlch.rd Hlghl.nd.r r.ally had no contact

wlth Glorl. 5180n.lll.

Now. at that: point. the pro•• cutor

refu.ed to sp'.k to him. refu.ed to call him.

refused to acknowledge hi. l.~t.rs. refu.ed to

talk to any per.on that he att.mpted to

Bobby

I thlnk you

Glorl. 5180nelll

Bobby Brook•.

B.alc.lly •• k.d. Bobby Brook.

And tro. th.t polnt untll Aprllintercede.

world around Gloria Sf.onelli.

haa pre.ented certaIn wltn•••• s.

the ••• e tenor.

recall who they were.

Bro ka who kn.w Rl~h.rd Hlghl.nder. Bobby Brook.

who also knew Gloria Simonelli, end •• you ~111

recall. all the •• people that Iia going to na ••

b •• lc.lly aay al.o.t the •••• thlng. or th.y h.d

Indlc.t.d. durlng thl. p.rlod ot tl ••• Rlchard

.as drinking, that when they .ere In each

other'. coapany. that Richard would indicate to

h18 hl. lov•• hl. t •• llng tor Glorl. S180n.lll.

that he would indicate to hie hi. con~.rn for

Glor1 •.•nd h. would .1.0 Indlc.t. th.t h.

dl n't 11k. the 1d.a ot Glorl. taklng out th•••

charge •.
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1 There wa. no real fear of jail as jail. No real

2 fear of jail a. jail. Nobody .ants to go to

3 jail, but what the concern was Is. why do you

4 take me In. why do you allow .e to lay with up

5 tor six months, why do you allow me to .pend .y

6 money on you tor six .antha, why do you .ake

7 love to me tor six month" then all of • sudden,

8 becaus. of •••ack. I •• DOW on the stre.t. I

9 have an aggravated ••••ult, I •• now tacing

10 probation. and above all. ladle. and gentl ••en

11 of the jury. you're ju.t taking ay life. you're

12 t.k~ng .y world. y~ufr. taking everything that I

13 have worked tor fro ••• 0 That'. the guts ot

this thing. not that he wantad to .top Gloria

thQ thru.t , ju.t talk to •• , can you talk t:o ••

.ain thruet. ladie. and gentle.en of the jury.

frightened of jail. not that there wa.

Simonalli fro. te.tifying. not that he wa.

And in

That wa.

hI ••1nd. lad 1 •• and g.nt:l ••• n ot the jury. h.

for five ainute. and ju.t tell ae Why.

premeditation to kill Gloria. becau.e I think.

a. you ••• through this entire .ituation, hi.

atter all that .e have been through.

.a. not to har. her. not to har. her but to talkj

to her. Gloria. why would you do this to.e I

1 ~
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The other thing I think 1. very

me why, why would you destroy .y world the way

didn't look like he could co.e back to

nor•• llty, wa. the word that ha u.ed. that he

wa. out there, that this pre.aure that Gloria

and .ay have been all unintentionally. had

thruat upon hi8, had taken hi. tro. the world ot

reality.

deserve what you're doing to a •.

Now, as we go back to Bobby

Brooks. Bobby Brooks is indicating that Richard

was intoxicated. that he ••de threat., that he

wa. going to kill Gloria, what he .a. going to

do. al,o indicated every tl •• he ••d. the ••

threat. he wa. intoxlcat5d. but when you li.ten

to Bobby Brook. and you gat right down to tha

guts ot what .a • • ~ld. Bobby Brook. couldn't

really tell you why or what really up.et: Richard

He

.Just tell

But what he al.o

ha wa.n't

Ha raally couldn't tell

He .aid tro. the .tand, I

What did I really do to you to

Ra wa.n't the nor•• l Richard.

thought that he was entitled to that.

that you have~

that much. the mo.t.

nor•• l.

can't .ay. two or three tl •••.

told you i. that Richard didn't

you what it wa •.
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:-.J
1 i.portent a that Mr. Brook. indicated. I •• ked

2 Mr. Brooks a question. "Why. or just betore the

3 incident: ot the shooting, what did -- what dId

4 he say?" And his anawer ••• , "He told ••• he

described how he killed her, that he did it. He

6

7

8

9

10

11

described how he did it, aa tar as her walking

out with the gentle •• n. out ot the Greenhouse.

and that h. "'anted to .poak to her, and .h. .aid

no. and he pulled out a gun and he shot: h.r and

she went: down to the ground and .h • •• 1d. oh, ay

God. I don't: believe this i. happ.ning, and he

12 tolC •• be ahot: her again In the che.t.- Iven

13 with everything that Bobby Brook. told you about

hi. thr.at., when you g.t right down, ladi •• and

this i. what h. t.ll. Bobby, that'. what h. told

.11 d.y long on April 25, .nd th.t ona p.reon

w•• Mickey Ch••bere, .nd I think Mick.y Ch••ber.

p.r.on who w•• with Rich.rd Highl.nd.r .11 d.y,

Mick.y Ch•• b.re d •• cr1be4 tor

"I ",anted to talk to her, and I

The other person, really only one

in this c •••.

Bobby Brook •.

1. probably one ot the .oat 1.port.n~ Mltn •••••

gentl.aen ot the jury, to the night ot the 25th,

you, l.dle••nd g.ntl ••• n ot the jury, how he

.a" the gentl ••an and I co•••need .hooting."

15

16

17

18

1 9

20

21

22

23'", 24
~

25
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.et Richard about six o'clock that morning while

2 he wa. working and he got ort about nine

3 o'clock. and what transpired tro. nine o'clock

4 up until they went to the Port Authority In New

5 York City.

And while you're thinking about6

7

8

Mickey Chambers,

Cha.bers " ••n't

let ••••y this to you.

charged ~ith anything.

Mickey

Mickey

9 Cha.bere wa.ntt charged with anything,

10 ace ••• ory, nothing, aiding and abetting,

1 1

12

13

15

nothing. which would indicate that whatever

MIc~.y Cha.ber••ald. the police authoritie.

believed. Mickey Cha.ber. told you. and

obviously told the police authorities, •• he

indicated trom that wi tn ••• atand. that he had

16 no knowledge, no knowledge that on the 25th ot

17 April that Richard Highlandar wa. going to kill

18 GlorIa Si.onelli.

1 9

20

21

22

23

24

28

Now. Mickey Cha.ber. ha. indicated

that he wa. paid three hundred dollar. to drive

Mr. Highlander. and I'. going to talk about

that. You recall the pro •• cutor standing up In

hi. opening atat ••• nta and talking about • paid

drivar. a prot ••• lonal drIver. whlch would 91ve

the lapre •• lon that .o•• body wa. paId ~o take
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hi. down to kill the girl and to get him out of

2 'town. Do you really believe that? The .an was

3 never ch.rged~ 00 you really believe it. that

• he wa•• paid driver to drive him aown to

Margate. to ahoot this girl and leave town. You

6 can't believe it. He a1ao indicated to you. he

1 being Mickey Cha.bers, that the three hundred

8 dollars that he received in his eour •• ot

9 driving limousines, you know, give or take. te.

10 dollars, wa. about averaga. I think the .ain

11 concern about Mickey Cha.ber. 1. that Mickey

12 Ch•• ~.r. d •• cribed "to you. 1adl•• and gentle.en

13 of the jury. that during the full cour.e of ~hat

14 day. the drinking. con.tant drinking of Mr.

1& Highlander trom nine o'clock In the morning, the

16 us. ot drugs, he indicated nine o'clock In the

17 morning they went on the Boardwalk and they

18 started to drink. rhey left the Boardwalk. they

1 ~ went down to Moishe'. place. They were in the

20 car. When they rented a car they ca•• back and

21 they ca.hed a check. they went to Piggy'. and

22 they were drinking. They went over uo the Crab

23 Trap. they were drink1ng. When they rode by the

l
,-J 24 Greenhou•• the tiret ti.a looking for Gloria.

2& they .aw the car. they circled. they lett. And
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what did Mr. Highlander say at that tiee? I tIs

2 indicated on nls tape. He had thoughts that she

3 wa. In the bar picking up somebody to go to his

4

5

house. to go to his bed. then

drink and he went to Margate,

he h'ad to get a

he went to -- not

6 Margate, he went to Atlantic City. he went to

7 Piggy's, they sat: at Piggy's for a couple hour.

8 and they drank. Mr. Tal •• nik wa•••king

9 questions, what time were you intoxicated, wa.

10

1 1

12

13

he high. wa. he drunk. They ware •• ylng we were

high. They then left Piggy'S and they went to

what they cell rat 'Kick'e (sic) house. You

recall In Pat Nick'. hou •• they were using

drug •. In tact, they were shooting cocaIne and

lo~ of qu •• ~ion••

Kow.

indicated to you.

when they lsft Fet

15

16

17

18

19

heroine. Now, at that point, Mickey Cha.bers

without equivocation, that

Nick'. bou•• they were high.

the pro•• cutor went through a

did you understand what he wa.

20 seying? Did he act like he knew What he wa~

21 talking about? Have you ever .een two hi9h

22 people talk together? One understands the

23 other. They wsre both high, they were both.

24 thsy were both shooting up, both drinking ell

2& day long, and they went down to Margate. aetore
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Duffts. He put the gun in the car. They

questioned Mickey Chambers extensively about

that, and he said. a. tar a. I wa. concerned.

1

2

3

•
~

6

they

made

stop

went to Margate. Mr. Chambers

• stop. No question about it.

at Rufus'Duft's, it's left at

stopped.

he made

Rufus

he

a

he

7 was picking up belongings. I was taking hi. to

8 New York so he could go on down south, or

think i. very

the testiaony of

when you got

did you know th.t

ot the back door.

was going. and ~h.t wa. part of his

But I think the .ain que.tion th.t

r ••••b.r when it com •• to Mickey

Mr. Ch••ber., did you pl.n to go

th&re. when you got: there,

Gloria would be coming out

belonging•.

you have to

Cha1ll.ber. I.,

wherever he

important, when you talk about:

Mickey Cha.ber •• "Mr. Chamber •.

down there and kill Gloria SImonelli, and hi,.

answer was uneqUivocally no.

The other thing I1 ~

16

17

18

1 9

9

10

11

12

13

20 Ho." And In tact, h. co:t'recte4 ., he .ay•. "I

21 dldn'~ .ay that. I •• 1d we didn't ••• h.r when

22 we drove up, but a. I wa. going through the lot,

23 ahe wae coaing out the back door. ft uat by

2. coincid.nce, ladie. and gentle.en ot ehe jury,

2~ that .he wa. co.1ng out the b.ck door. It
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1 w••n't pre-planned.

67

I •• ked Mickey eh••ber •.

2 "Mickey. did you know it? Ko. Mr. eb••ber., what

3 was the reasoh that Richard got out of that

• vehicle? He ••nted to talk to her. if po •• ible?M

~ There 1. no indication at the tl •• that he drove

6 up in the lot. and this 1. the only .an that'.

7 with Richard Highlander now, you can't forget

8 about the rest. but this 1. the only .an that

9 .a. with hi., this 1. the .an who can tell u.

10 hl. la.~ ~hough~•. He's i.parted th•• to

11 .o••one, el •• Mr. Cha.ber••a14 ·.0. he .anted

12 ~o g~~ ou~ and ~al& ~o her, lf poeslble. And he

13

16

• a. the lDan." Of course. we knou ~h.t happened .

The o~her ~hlng ~ha~ I ~hlnk you

IS should consider, and Ita .aying this becau•• ot

16 ~h1. alleged pre.edl~a~lon and plannlng and

17 wha~ever. you know by now was all by

18 happen.tance. Rlchard Hlghlandsr dldn't even

I? know ~ha~ Glorla Sl.onelll would be a~ ~he

20 Gresnbouss on ~hs nlgh~ ln quos~lon.

21 You wl11 recall very vlv1dly ~ha~

22 Mr •. Henderson ~es~lfled ~ha~ she was par~ of a

23 par~y, ~ha~ ~bey wen~ ~o Couslns 1n Igg Harbor
........,

..J 26 Town.hip to cel.brat••0 ••••cr.~.ryIQ blr~bd.y,

25 or whatever, and that .h1le they .ere In
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Cousins, while they were in Cousins it wa.

2 decided that everybody would take the party fro.

3 Cousins to th~ Greenhouse. which just indicates.

4 ladles and gentl ••en, that Highlander didn't

6

know it. Be didn't know it.

The other person. la41 •• and

1 gentlemen. that I think 18 very, very i.portant.

8 other than the ape that you h •• rd. with regard

9 to Rich.rd Highl.nder hi ••• lf. Judy Bry.r •.

10 Judy Bryars 1. the aunt, a5 you know. of Mr.

1 1 Highl.nder. 3udy Bryars took that wI tn••• stand

12

1 3

and .~Je testified, "no que.tion, Richard

indic.t.d to h.r th.t h. h.d killed Gloria.

1< indic.t.d th.t when he w•• looking .t the

15 picture he would become ••otionaI, he would cry,

1~ then ao.ett ••• he would be .atter or tact. But

17 the thing. l.di •••nd gentl ••• n of the jury. I

18 think that i. very i.portant about h.r ju.t

19 indicate. the .tet. of .ind of Richard

20 Highland.r. He .ent over the •••• thing over

21 and over and over and over, which just

22 indicate., ladl •• and v.ntI ••en. that when a

23 p.r.on i. con.t.ntly t.lling you the •••• th1ng

24 over and over. to the extent you're ti~.d ot

25 h •• ring it. it'. on hi. aind. he'. up •• t. and
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wa. concerned with her being with this .an in

her, and wben he .aw the .an he p~c~.d up the

you what he intended to do "ben be got out of

• ald when he got out of that ear, just betore

the killing. that hi. purpo.e ot getting out ot

that vehicle .a. to talk to Gloria." And ahe

•• 14 "Uh-huh", whicb I take •• an attlr•• tlve

So heOkay.

What did he tell

And he told you how he

"s••a. going to talk to

Again.

Which II. suggesting to you 1.

Question:

I don't recall that.

Ye •. air. he did.

Okay.

So generally. the other per.on that had

lite?

the bar?

gun .

y ••.

the heart of the c~••.

the vehicle?"

the tact. ladies and gentl •• en, word. that she

used. that wben she saw Richard get ott tbat

bu., he was .'troubled man.

A tew questiona I •• ked Ma. Bryars

about Richard and hi. relationship. "Que.tion:

All right. he told you how ahe had deatroyed hi.

• ~oken to hi. about hi. intent ju.t prior ·to

this situation .a. ~udy Bryars. and .he ha.

corroborated what Cha.ber. ha••a14. ba.1cally

corroborated wa. Brook. ha ••a1d. that when he

juapQ4 out or that ear. hi. intent w•• not to

har. Gloria 91.onell1, but hi. 1ntent wa. to

~
1
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•
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apeak to her.

to you, that when a person do •• that, when I

talk to you tor an hour about. situation such

it in a capsule that only l •• ta three .inute., I

euggeet that the flavor that you get. or that

ie

I euggeet thie

So•• had not:e ••

you capaullze. you put

The F.B.I. told you that Richardthe jury.

aome didn't bave note., but just think about

the. in generalities. ladi •• and gentl ••en ot

the per.on read. in the paper today ge~••

flavor that the writer wante ~he. to get.

The other strange thing about this

c •••. probably not strange either. we had

a.veral police officers take the witne••• tand.

and these several police officer. indicated to

him three minut •• , it that long.

you what Richard had told the•.

spoke to the., in particular, Agent CI •••n.,

that Richard spoke to hi. tor about an hour, and

fro. that hour', conver.ation, he read. hi.

report. he tell. you what he •• id. Qud it took

a. this, and you put

Now. you .at here ye.terday and

you heard the tape of Mr. Highlander wh1ch ran

tor a.ybe an hour and twenty .inute •• or

~hatev.r. and I challenge you to .it down and

1

2

3

~

5

6

7

8

9

10

1 1

~
12

13

1~

15
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Ie
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25
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capaullze that in a three mInute di •• ertation

2 and aee it you can get the full flavor. see.

3 because when 1 guy takes soaething and he

4 doesn't take quot ••. he a.y take. quote here

~ and a quote there, and he only put. three

6 minute. at so •• thing that's taken you over an

7 hour. ladl •• and g.n~l••• n. I augge.t to you

8 that you're really not getting the full flavor.

9 and it you wIll recall. when 1 wa. que.tioning

10 Agent CI •••na about bow thlG thing wa. done. be

11 would tell you he would take not ••. it wa. hi.

12 d.t.r.~natlon of _nat wa. i.portent. it wa. his

13 determination what he would Includ~, hi.

14 deter.ination what he wIll exclude, and he

IS further indicated to you. ladl •• and gentl ••en

16 ot the jury. that the thru.t ot what he we.

11 doing wa. to get a cont ••• 1on, which 1. natural

18 when 1~ co••• to police otticer •• but I .ugge.t

19 to you, la41e. an& gentle.an ot the jury. that

20 wh.n you haar that type ot te.tlaony. acrut1nlze

21 1t, .crutlnlze lt very caretully.

22 You know. It'. very .trange th.~

23 when you l1.ten to hl. te.t1aony. tb.t'. Agent

2& Davla end Ag.nt Cle.ana, thay .tart tal~lng

%5 .~out akl •• aka. I'. g01ng to go in there now
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and 40 it. Mickey eh••bere .aying no, don't go

2 in now. wait till later. wait till it gete

3 dark. When you heard the tape ot ~h.

4 conte •• lon. when you heard .v~rythlng trom the

5 mouth of Richard Highlander. did you hear any ot

6 that? When you heard the t •• tlaony fro. the

7 mouth ot Mickey Chamber., did you hear any ot

8 that? Old the prosecutor ever que.tion Mr.

9 eh•• ber. about whether or not there .a. any

10 te.timony about. akl ••• k. whether or not he

11 told hia, ..e'll go back later on tonight.

12 whether he told hi. that .e're going to go down

13 there and kill that wo •• n. Wa. any at that

14 elicited or even att •• pteCS to be elIcited fro.

15 Mickey Challber.? No. Secau •• it •••n't there.

17 Alao. ladl •• and gentl ••• n,

18 conaider that when Mr. Highlander waa initially

19 takan in by the F .•. I. and quaationed. he'd been

20 aD. run, working. drinking, anorting. and thia

21 i. the condition that they found hill. thie is

22 the condition they que.tioned hi. in. T.he next

23 1I0rning. here co.e. the local police. they eay

24

25

he looks .ell. he talked •• 11. he ....

well-co.po.ed. I don't know 1t there wa. any

OFFICIAL COURT RIPORTIR
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1

2

3

reaors.. You heard the tape.

tape. Wa. there any remorae?

don't have to'talk about it.

73

you heard the

You heard it. I

He wa. tresh. he

4 gets on the tape and he tells you, I haven't

5 slept In days, it's driving .e crazy. itt.

6 blowing my brains out. It you recall. at the

7 end of the tape, what wa. hi. conversation?

He's telling the cop. what he

8

9

"Look at me, look at me, do I look nor.al?

out ot my mind."

I'm

10 looks like. what he feels 11ke. but they tell

11 you. well. he looked well. nor •• 1 guy, we didn't

12 ••• anytnlng wrong ·with hi.. Very cal., very

13 eollected. That'. what you h.ard In ull of

14 ~h... But when you hear hia, when you hear hi ••

15 it belies everything. ladies and gentle.en of

16 the jury. that you've heard up to that point.

17 The other person, I'll just touch

18 on a t •• other wi tn ••••• then I'll move to the

19 guta of the au••ation. Rufua Duff who

20 testified. Mr. Talaanik indicated to you. and

21 Mr. Duff .aid it trom the wi tn ••• stand too.

that he .a. ottered aoney, but .hen you

ex •• inad Rufu., Rufu •• this ofterinv ot

money, •• n. did you take that .erioue?

22

23

24

25 take that .eriou•. This •• n. this .an

cro ••

the

I didn't

knew •• ,
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friend. I I. going

soaebody ott. and

It'. just

just talk.

talk1ng.

.~

1

2

3

4

5

6

he knew I wasn't about to take it.

lIke somebody walking up to •

to give you something to knock

you know when you s.y it. you know when

it it meana nothing. You know it'.

And Rufus 1nd1cated that he wae just

74

you •• y

7 and he indicated whatever he •• ld about Gloria.

S he didn't take it serious. Re didn't take it

9 aerious. And he 18 further indicate., just lIke

10 the rest of the., ladl •• and gentle.en of the

11 jury, man wa. intoxicated.

12 The other thing, ladl •• and

13 gentle.en. I think you should con.l~er 1. that

14 Rufus Duff 1nd1cated that when he ca.e to h1e

15 house on the 25th, the othsr th1ng th.y Ca••

16 here tor wa. to tell hi. what to do in ter •• of

11 job.. I want you to take care ot • couple

18 plac •• while I'a out ot town, wbleh wa. nor •• 1

Which do •• nlt indicate that

ready to coaait any type ot

when I'. telling you what to

whatever.

1 9

20

21

22

~3

24

2~

The

up, no que.tion.

th1nk ~ufus knew?

KATHY I. DURAND

the .an l
• getting

cr1.inal activity

do the next day.

other th1ng. gun wa. p1cked

You th1nk ~ufus knew? You

No. Rufua told you. Kutu.
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1 told you. he didn't know.

15

You think he knew

2 that this man was goIng to go down to Margate

3 and to do something to someone with a gun. and

4 say, here. you do it. No. Rufus didn't knoW'.

5 You had the other two witnesses.

6 Michael Reed, Richard Stewart. You use your

1 credibility with r~gard to Richard Stewart and

8 what that tells you about a man that sends a man

9 an invitation in a jail knowing he's locked up.

10 Why did he send an invitation? "I thought it:

1 1 was a big joke. I wanted to see him in a

c-"1

I J 1 2 wedding in chains." When a man .t.r~ talking

13 like that. he sounds to me like he might be

14 treaked out.

15 Michael Reed, Judge will tell you

16 in terms of credibility. Michael Reed is a

17 convicted dope dealer. so you get whatever

18 credibility you want to Michael Reed.

19 Now. ladies and gentle.en, I got

20 what I suggest to you is probably the ~o.t

21 important part in this ca.e, end that would be

22 the words of Richard Highlander, the word. that

23 you heard that he iterated through the t.p.

'~ 24 indicating to you hi. feelings and the rea.ons

and hi. thought. ju.t prior to this surder. The

.,,. .... uv e' .,.. •. ",,\,1"\
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the afternoon on

You mentioned you saw the car.

.:.J
1

2

3

Question Is. "Okay. 5: 30 in

25th of April, did you want

thanks.

a cot tee?

the

Yes,

Yes."

4 And ladies and gentlemen, you will recall, ~:30

5 was the initial time, first time that they went

take my chances of talking to her.

That's th~ way I felt that night.

Went around Monroe Avenue6

7

8

9

10

1 :

by the Greenhouse.

and. you know, I

her. No matter if

order that night,

I

it

it

really .. anted

violated the

went too tar.

to talk to

reatraining

I wanted to

Okay?

It'. very

12 clear. ladies and gentlemen of the j~ry, I

13 really wanted to talk to her no matter if it

14 violated the restraining order that night, and

15 went too far, I wanted to take my chanc ••

16 talking to her. That's what he wanted to do.

11 And it go •• on down here,

18 "Question: So atter you .aw her car, you went

somewhere with this other peraon.

that other person driving the car.

gentl •• an of tha jury,

I n ••ded one.-go get a drink because

that point, ladies and

whether

a d'rink

parking

That wa.

I told hi.

.ind,

that

ne.ded

his

in

he

I

that

parked

through

indicating to you

he .aw that car

thougt.t. runninglot,

to

lit

he's

"fter

19

20

21

22

23

24

25

CJ
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1

11

they be right or wrong thoughts. the thoughts

2 went through his mind because he thought that

3 she was there picking up another fellow. He

5

needed

drink.

he cpuldn't stop, he needed another

Ladies and gentlemen of the jury. that's

6 when they departed from the Greenhouse Bar that

7 first time and went on down into Atlantie City,

8 stopped at Piggy'S and commenced to drink. "Did

9 you then do drugs? Then after that. 1 told the

:'0 fellow. I said, let'S get: some coke. and he

iJ

. ,, .
12

said.

there

um.

and

okay.

we .had

1 know where

I was just

to go. and

snorti!'\q

we wentl

coke 1n

13 toe beginning and then 1 got real high and then

14 I " the next question Is, "Did you return to

15 the Greenhouse?" And he goes on indicating thet

16 he did. "Question: So you told hi. before that

11 ~omething might happen?" And that que.tion

18 refers to Mickey Cha.ber., indicating to Mickey

19 that something might happen if we go back to the

20 Greenhouse. "1 didn't tell hi. anything. 1

21 just. you know, 1 was going to go in. but the

22 bar, 1. mean, I had made stat •• enta ot. you know.

2~ crazy, wild statementa, you know, before 'chat,

.~ but always when I wa. drunk. 1 wa. fe.ling hurt

25 and I've been taken advantage of and I wa. golnw

"".."..T,..·." "'''''Ib ... D1tb"'D .....



1

18

down more or less with protection, you know.

2 because she made statements to me 1n tront of

3 witnesses before that that they had Mafia

4 connections. Her uncle was 1n the rackets In

5 New York. they could have my legs broke. that is

6 the truth. I have a gentleman that was at the

1 house and she made that. She also stated the

8 fact that she would have a body guard with her.

9 around her. you know. that h.~ effect if I. you

10 know. would bother her. and. UID. I mean, I W8S

, .- " high. I mean. I was crazy. I didn't know what.

12 I was going to a place 'where she wa. and didn't

13 know who she was with."

14 Ladies and gentlemen. basically'

15 the importance of that statement ia that he

16 didn1t know who would be there or what would be

11 ~here. and indicated he had an gun tor whatever

18 protection.

19 And the other thing I think is

20 very important in that sentence is ha adaita to

21 tha policr. that ha had .ada wild and cra~y

22 statemants ebout what he intanded to do to

~ere crazy, and that each tim. they ••4. the ••o 24

Gloria. ae indicatas that thay wara wild. they

25 atat •• enta that he wa. in a atate ot

U!lA.!i OFFICIAL CQa~T ~~~O ~
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intoxication.

"So it was kind of her turf?

1

2

3

4

well

And the cop goes on, he sayo. so.

I'm. sorry. not a cop, Officer Juliano.

Yeah. you know. I

5 mean, she hung out there in the summertime and

6 stuff l1ke that. and I never went to the

7 Greenhouse, I didn't know. yO" know. and then

8 goes on. Was that her favorite place? Wa••

9 favorite place ot Gloria'.? Yeah. she went

10

1 1

12

13

14

there every day after she got otf the beach. and

as we pul_ed 1n the parking lot. Just as we

pUlled in the parking lot. she was walking out

~r the place and I had I showed you earlier.

I demonstrsted when I originelly got out of the

15 ear I didn't have the gun in my hand. It was

16 like a three to four second thing. I was going

and gentlemen of the jury, that when

there. 1n hi. word •• that he wanted

1 7

18

19

to go 1n and

you. ladies

he went down

just lIee." That's indicating to

20 to see her. thet he had initially jumped out of

21 that cer without e gun, end he puts a space of

22 three or fou~ seconds between the ti.e they

23 jumped out of the ear without e weapon to telk

24 to h.r end the time thet he got beck in the cer

and gr.bb.~ the "' •• pon. He go •• on to •• y. "I
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on wit'a end. I, you know, I just, you know.

th.t I ... nted to be ..1th her. I ..anted to t.llt

to ber, and a. ahe walked out ot the door, ua,

there "a. another guy with her, and they .ere

that I purch•• ed for her, .nd .11 th.t r.n

through .y .1nd .... there .h. goes ..1th another

.an after everything I dSd .nd gett1n~ into the

(~ • bought, 'and I reached under tbe ••at of

the car .nd gr.bbed the gun out fro. und.rn•• th

the Be.t of the c.r .nd coclt.d it, the h •••• r on

the gun. I ... llted .round tbe c.r, .h.

ap9roached the c.r, I .hot h.r one••nd .h.

an4 atter abe •• 1d, oh, DO, when I dr •• tbe gun

.nd I abot her .nd .h. hit the ground •• h•••1d,

I don't b.l1.v. th1. 1. h.pp.ning to ••••nd I

.hot h.r .g.in, .nd th.n I ju.t ... nt into.

fr ... zy. I .hot .t the guy. I, you know, I

didn't I ju.t .....hooting, you kno .. , r

I .. anted to .tr.1ghten .y life out, I ....

t.llt to

r •• lly

..ho .he

I w.nted to

It'. one that, you know.

the t1a., I dIdn't care

if I got into. fight or

th1 ..... it.was.

be4ded toward the car.

her.

..... 0 high .t

what h.ppened,

1

2

3

4

II

6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24 •••n, I .a. 11k••••nlec, a •• d ••n, you know,

26 b.c.u •• ev.ryth1ng .y 11f..... d •• troy.d.
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you, l.die. and gentle.en of the jury, It wa.

walt, he dId not know what wa. goIng to happen.

The other thing that you .hQuld

con.~d.r .t thl. tl •• , too, l.dl •• and gentle.en

of the jury, two Ite •• whIch have been

You know, I really feel now that. you know. ahe,

you know, I feel that she ruIned .y V-lng lIfe."

That, ladle. and ge.ntle.en of the

jury, tell. you, In hI. word., ex.ctly what

happened. and a. I'. reading this, of course, ••

you heard It fro. the tape ye.ter~ay, you know,

hIs Engll.h 1. not that good, he'. dl.jolnted,

aoa. of hi •••ntences, wbicb IDd~c.t•• ••an Who

1. not really In co.plete control of hI.

facultle., and that IndIcate. to you rIght there

exactly wt.t happened, that he drove up there to

talk to her, that he ju.ped out of tbe car, and

i~ .a. te.tlfled that the .an wa. about fIfteen

foot l>ehlnd GlorI., inItIally, that when he

notIced the .an WIth Gloria, he went into thl.

jealou8, ••otion.l .tate, rag •• whatever you

want to ela •• lfy it, and at that poInt, .aw hI.

life beIng de.troyed, and he pulled the gun out

not pre.edltated, He wa. not layIng there In

And I .ay all of that to .ay to.nd .hot hI •.

C 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

III

20

21

22

2~

24

20
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1 aeveral of thea, I have two here, nuaber five

2 and another picture., nuaber three. and .. 11 that

3 will do is to give you the iapression. not the

4 iapression. it will give you the iapression of

5 what that parking lot looked like. That ......

6 well-lit parking lot. In fact. Tenya Martin

7 indicated to you the light. that sbe had no

8 probleas seeing. It was well lit. J'uat fu.rther

9 indicates to you. ladies and gentle.en of tbe

10 jury, that if you're going to plan a hoaicide.

11 you don't walk out in the aiddle of a parking

12 lot that's well lit and shoot soaebody. not

13 t --1ng who'e there and not knowing who'.

looking. 3ust further indicatss it was

15 unplanned. it ...a. unpr •••cS.ltated, it .a••

16 aponteneaua act.

17 The other charge that the

18 defendant's been charged with. it's atteapted

19 aurde .. with regard to Patrick Sullivan. and as

20 you've listened through what I've read he~e in

21 the tape. of course. the tape will be in the

22 jury rooa with you. I don't believe Mr.

,

29 Highlander took a shot at Patrick Sullivan.

don't believe Mr. Highlander is cogniaant of

I

25 what hs did ones hs aade once he pulled that

, .
Ii.. XATH~ I. DURA~~ - OFFICIAL COURT RIPORTIR
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2

3

tr1ggsr the first t1.e. If

~est1.oDY of Tanya Martin.

indicated that she did not

83

you listen to the

Tanya Martin

se. the first shot.

• but she indicated she heard the first ahot and

would indicate to you. ladies and gentl ••en of

the jury. that's the thr •• shots. Mr. Sullivan

indicates that he saw the first shot. as it

struck Gl~r1a, he saw the fire co•• fro. the

nose of the gun. He initially indicat.d the gun

~. pointed at hi •• but through cro••

ex••1n.tioD, I .aid, "It w•• pointed at you.

did the -- was the bull.t fir.d at you? Bo.

That bullet was fire at Gloria S1.on.ll1." And

he said. at that point he hit tha ground. h.

just dove face down. Now. if you put his

t.sti.ony togeth.r with that of Tanya Martin.

and also that of the doctor. Doctor 3a.on would

indicate that Mr. Highland.r walk.d up and .hot

at alor1a thr •• ti.... a. didn't intend to kill

Patrick Sullivan. a. didn't int.nd to hurt

P.tr~ck Sullivan, becau•••• you know by no., be

walk.d right up on Olor1 •• and if h. had want.d
"

5

6

7

8

1I

10

11

12

!3

1.

15

16

17

18

111

20

21

22

23

2.

25

indicated it struck Gloria.

the defen~ant. at that point.

Gloria and shot at Gloria two

She indic.t.d that

wallted up to

aore t1 •••• whlch
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1 to hurt. or If h. h.d w.nted to .hoot P.trlck

2 Sullivan. he was lying prone on ~he ground,

3 lying prone on the ground, there would have b.en

4 no probl •• to turn .round .nd .hoot P.trlck

5 Sulllv.n. Th.t w••n't hl. probl ••. Patrlck

6 Sullivan wasn't hi_ problea. Bl~ preble., ••

1 tar •• he wa. concerned. wa. Gloria S1.onelll,

8 and thatls where he ••ptled hi. anger and rage,

9 .aotion.l rage.

10 cop goes on and be aay., "I

11 understan1 what you're saying" and then Mr.

12 Highlander continue•• "You know, I a1l!!8D,

13 e.~rythlng I worked for, I put averythlng lnto

14 Glor~., you know. and If you know, I.-log

I •••n, you know, IIii

16

n.l1ed her, that' ••11.

dldn't know wh.t the P to do. I •••n, what •• I

11 .uppo.ed to do. I got peoPle telllng .e I'.

18 gDlng to go to j.l1. I've got attorneye telllng

19 .e I'a golng to go to jal1. you know. and I got

20 cop. up .y •••. I got the Lleuten.nt. hle wlfe

21 or both. I .ean. I. can't go near the glrl .•e'e

22 got.y plcture allover Troplcana. I .ean. I

2~ don't de.erve thle P-lng .hlt. you know. ~nd I

24 felt. I felt 11ke, you know, what ehe gonna

28 what ahe gonna juet go out and ahe gonna have

KATHY •. DU~A~D - OP~~I.~~~~~RJ ~1~~.A- __
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t .. _ testl.ony. that h. lndlcatsd hl.eelf that he

about 1t, you know, and I ••• pretty wbacked out

a gr.at 11fe and I'. golng to F-lng jal1 b.causs

just Ilks, I just start.d shootlng. ju.t pulllng

I

It w••

I dldn't

"You kllOll, it

Bverythlng I

I blank.d.

Thls next paragraph ls also v.ry

RDo you ? •••ber bow ••ny t1 ••• you

pulllng the trlgger.

ls that h~ lndlcated that he was whacked out.

thought that hls world. no .att.r how blg or how

The other thlng. ladl.s and

the ~rlgg.r. and I dldn't say anythlng to b.r.

you know. just saw hsr ther •• and rag. w.nt

lmport.nt.

dldn't ev.n r.allz. wh.n I .as stopplng.

that h. actually really wouldn't of had the guts

I got ln aA argu.ent wlth her.

g.ntleaen. that I thlnk you should conslder here

to do what h. dld.

was und.r the lnflu.nc. of drugs and alcohol.

s.all. that hls world wa. belng d.stroyed.

when I dld It." Whlch furth.r lndlcates agaln.

shot h.r7" That's the qu.stion.

worked for, you know, that·. the way I t.el

waa dark. you know. all I just r ••••b.r ls just

ladles and g.ntle.en of the jury. that h.

and as you recall. fro. r.adlng or 11stenlng to

[,
L-J 1

2

3

4-

II

6

7

8

9

10

1 1

1 2

13

14

111

16

17

18

19

20

21

22

23

24

211
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just started shooting. There was no intent to

hurt anyone except Gloria Slaonelli.

through ay P-ing head." Generally. what I'.

indicating. he doesn't know if he shot at

Patrick Sullivan, not fro~ listening to this,

1

2

3

,
5

6

7

fro. listening

indicated that

to this paragraph. He just

the •• n went out of hi••1nd,

8 Just read one last thing for you

9 than I'll close. It saya "Rick. I "ant to ask

10 you. did you kill Gloria Si.onelll because she

1 1 broke up rlth you?" And he goes on to •• Y, "1

12 didn't kill Gloria because she broka up with ae.

13 • ~~oken up with several girls and I'va had

l' probleas with one particular girl before that I

15 was with for four years bacausa ahe waa chaatlng

16 on .e. She wasn't being quite honeat with ay

17 parenta or ae. I caught her savaral ti.es with

18 another guy. and I didn't kill Gloria becau••

19 she broke up with .a. That wa.n't it. I wa.n't

20 I could handle just. spIlt-Up. I wa••an

21 enough two waeks prior to when har aothar caae

22 down. Gloria wanted the relationshlp, we all

23 sit down and talked about it, We wanted to try

2' agai~. I thlnk that Glorla used her parents and

25 ay drlnking problaa. wlth the help of the pollee

KATHY I. DURAN~ - OPPICIAL COURT RIPORTIR
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depart •• nt, to aore or 1 ••• a.yb. pu~ •• out of

her lite. I got it through the ringer, so to

apeak. I aean, I give her ••veral thou•• nd

401lars through bills, never aske4 what the

bills were. I telt that I aa4e -- I built ay

6 lite aroun4 Gloria an4 I telt that I was aore

1 .incere, honeat, straightforward and never, ever

8 ~he.ted on that wo •• n in any way, would never

9 ever eee anyone hurt her or bring har. to her or

10 anything, you know. I aEan, see, you know,

11 atter you lay in bed with soaebody an4 you aake

12 love to thea and you hol4 thea an4 they tell you

13 they love you and you -- you hava t •• lings tor

14 one another, and you start caring about ao•• one,

15 I don't care if it'. it 81x .onth. or 81x y ••r.,

16 you know, you put your whole lit. into thea,

17 11k. I did her, you know, you turn around and

18 she aight as well take a gun an4 shoot a., you

19 know, put •• in jail, is the way, you know, tbat

20 I look at tbat. She took .y lit., you know, and

21 I t.lt tbat sb. took .y world away tro•••.•

22 Ladi.s .n4 g.ntl ••• n, I tbink that

'.

23

2'

2&

tbat last pbrassology at wbat Mr. Highlan4ar

~bought, that bis lit. was b.ing tak.n away tro.

hi., tak.n away tro. bi. by the p.raon that h.

KATHY I. DU A D - OWWICI~ COIlJIlT IlIPOIlTIIl
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Ladie. and

2 gentle.en, when he went to the bar to .ake one

3 final atte.pt to talk to Gloria, .aw her in the

4 bar, went through hi •• ind that .he wa. with

& another •• n, I'. indicating to you that thoe.

6 thoughts, pastrelstion.hip, that it .a.

7 sufficient provocation to put Richa~d Highlander

8 into an e.otional stat. that he w•• unable to

9 control hi •• elf tor that brief .o.ent. During

10 the course of hi. uncontrolled ••otlon.1 atate,

11 unfortunately, he took the life of Gloria

12 Si.onelli.

13 I think fro. the thing. that the

14 varioue "itn••••• have atated, the .ay tbat

15 you've heard hi. OD the tap., bi. r ••or •• , he'a

16 indicated to you that drove hi. crazy, ladie.

17 and gentle•• n, I think that at this ti •• ,

18 j~stice .ould dictats that the only cri.e that

19 Richard Highland.r i. guilty of wa. tha cri •• of

20 aan.laught.r. Thank you.

21 THI COORT: Ladi •• and gantle.en,

before I e.k Mr. Talaenik to .peak to you, .e're

going to take a very brief rece •• ju.t to l.t

everyone get organized.

Before I do thet, I have I

KAT~HUL__I~~D~O~~UL_- O~~IQIAL co~a~ alPOaTla
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forgot. when you ca.e in a tew _lout •• ago.

before Mr. Davis spoke. to .sk you .o.eth~ng

that I had aeant to ask, before and I forget

~ It. Generally, I'a golng to ask you now. I

5 would 11ke you. by a show of hands, to tell ae

6 If any of you, durlng the course of tha trlal.

7 at any tl •• up until now, ha•••• n or read or

8 heard or discu•• ed any news account." of any kind

9 wlth res~ect to the trlal? Tbe record wl11

10 reflect nobody ralsed th~lr hand. I wl11.

11 therefore. take a brief recess. It wl11 be very

12 qulck. Don't go anyplace. just get yours.lf

13 o'w.nlzed. We'll bs rlght back.

1. (Whereupon Court take. a brlaf

15 recess at 11:381.

16 (The followlng 1. heard bsfors th.

17 jury at 11:'81.

18 THE COURT: Mr. Tala.nlk.

19 MR. TALASNIX: Thank you. Your

20 Honor. May It pleass the Court. Mr. Davl •• Mr.

2 1 Pre .. ton, 1 ad 1.. and g e n t la a en. 1. t •• • t. r t b-y

22 glvlng you a coupl. of axa.pl •• , Lat'. a •• u ••

23 that .oa.one ls out for an ev.nlng and th8¥ have

2. a ch11d that they leave at ho.e wlth a

28 babysltter. L.t's further a •• u.e that th.

XATHY I •. DURAIU) - OFFICIAL COI/R' R"POR'IR
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1 person coae. hoae, that you coa. hoa. for the

2 evening after having had a plea.ant evening,

3 when you open the door, your child co••• running

, up to you. e.otionally distraught. throwa hi&

5 ar.s around you and tearfully tells you that the

6 babysitter has just beaten her with a leather

7 belt. and you look at the child and the child is

S chaking and the child is crying and the child'e

9 cloth••• ~. torn aero•• the back and the

10 shoulders and the child is bleeding. and you

11 look up ancl you see the babysitter standing

12 right across the roo. fro. you holdin~ the

13 leather belt in his hands. and in a fit of raga,

l' you p1ck up an ashtray that is eitting right on

15 the table next to you and you approach tha

16 babysitter and you s.ash the ashtray over the

17 ~:bys1tter's head killing the babysitter. That,

18 ladies and gentleaen, 1•• heat ot pa •• 1on

19 provocation •• nelaughter. All tha right

20 ele.ents are there. There wa. provocation, that

21 1. to .ay, thara wa. contact by tha baby.itter

22 that wa. of .uch a nature that it provoke~

23 rage. The provocation .a. r.a.onabla, certainly

2' 0ny rea.onable per.on would be provoked to a

28 rage by the fact that a child of th.ir. had been



!ll

•

runs up to you and tells you what has happened

••. IOU sae the babysitter standing there. you

siaply point et the babyeitter and aay. you get

o~t, and the babyaitter leavea. and then you

begin to think about what has happened and you

a-ll, is your whole lite, and that per eon haa

hurt tha person that I love. and ao you go down

to the police station and aaybe you aign a

coaplaint. and aaybe you're a little bit unhappy

abo~t tha way the police treat you. beceuse they

aay have discouraged you troa eigning the

eo.plaint, and that •• k •• you even aore angry,

and then you go to Court a few •••k. later and

beaten by a babysitter. and the kl11ing was

co•• ltted in the heat of that pas.lon, bec~u.e

in thoa. few Instances, i.mediately upon

learning of the provocation, before rea.on woul~

have a chance to take control over the .an or

the woaan, he acted by picking up the ashtray

and iaaediately assaulting and killing the

babysitter, end there is paseion provocation

aanelaughter.

start to gat upsat by it. This child. attar

But now let'. change the tacta •

Let's a •• ua. that .fter the childlittle bit.

C 1

2

3

4

5

I;

7

8

!I

10

11

1 2
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1 you see the person who sbused your chl1d take

2 the witness stand calay and ••y, Db, I nev~r did

3 anything, and 80 you get even aore angry, and

4 then you go hoae and you see that your chl1d ls

5 beginning to react In a negative way a •• re.ult

6 ot whst has happened, snd here ls your chl1d,

7 the love ot your 11te, and there ls a problea

8 wlth the chl1d, and the abuser ls walklng the

9 streets, and the abu •• r'. having a great lite

10 and not peylng any prlce, and so you declde to

11 do 8o.ethl~g about it, and fully 8ix we.k. after

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

the provocatlon, you declde that aaybe you

~e __ Gr go aee" this per.on, ••yb. you1d better go

take care ot thlngs by yourselt wlthout regard

to what the law says, and aaybe you better take

a gun wlth you when you go to take care ot thls

person, and so you get up In the aornlng and you

get In your car and you drlve around and you

look tor the babyslttsr .. You try to tlnd the

babysltter where he 11ves, try to tlnd hla at

hls job, and ths only thlng you don't know when

you start out that day ls exactly where you're

golng to tlnd hla and when you're golng to tlnd

hla. Well, you tlnd the babysltter's car In the

parklng lot ot the bar, It's around 8:30, and
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you declde to walt untl1 dark before you deal

with hi., and .oae three hours later, .fter

having spotted hi. car, 80a. three hours later,

a perlod of tl.e durlng whl~h you had .ore

chance to get angry at thls per.on and to be

dlsturbed that he's ln there havlng a great 11te

and your chl1d ls at ho.e dlstraught. and three

bours durlng whlch tl.e you're able to get the

gun and load lt and put lt wlthln eaey reach,

you return deliberately t~ that •••• location to

look for t e babysltter. and when the babyeltter

walke out of the bar, unar•• d, you walk up to

h~_ and you kl11 hl. and you ehoot hl. twlce and

he dles. That. ladles and gentle.en. ls not

pa.alon provocatlon .an.laughter. That 1.

purpo.eful. plann.d pre.edltated .urder. There

we~ no provocatlon at the point when the

ehGotlng occurred. The only thlng that

approaches provocat1on 1. the babye1tter walklng

out of a bar, a publ1c bar at 9:30 at nlght lnto

a publ1c parklng lot and he'. unar.ed. That 1.

not the klnd of conduct that can g1ve r1.a, or

that the law recogn1ze. a. raa.onabl.

provocatlon. .or was h1 •••erg.nca fro. the bar

unexpected, becau•• you've b •• n out looking tor

__~K~ATHY &..QURAIP. - OPPICIAL COURT R&PORT&R



1 hl ••11 d.y .nd you'd .een bl. c.r ~bere ~bree

2 bour. before and you wen~ ~here wl~b a gun. By

3 ~be fac~ ~b.~ you are angry, by ~he f.c~ ~h.~

4 you are burt, by the fact that you thlnk, ln

5 your mind. that person deserved to die. that

6 does not convert a .urder to • heat of pa•• lon

7 provocation ••n.laugbter. The f.ct re•• ln. tb.t

8 too auch tla. ba. pas.ed bet•• en the provocation

9 .1x week••go, between .1gbtlng the •• n tbree

10 hours ago .nd your w.lklng up to hlm and kl11lng

11 hl •. You ~u.t not confuse aotive or rea.on to

12 kl11 wlth a kl1llng th.~ 1. com.ltted ln .0

13 ~_ J a proxl.lty to • provoc.~lve .ct th.t you

14 don't h.ve • cb.nce to thlnk .nd re •• on .bout

1& wh.t you're dolng.

16 Let·. go to • aecond ex.aple. Man

17 1•• pollce offlcer .nd he work•• nor•• l elgh~

18 to four Gblft. One d.y he declde. to go ho.e

19 for luncb unexpectedly .nd he h •• hl ••• rvlc.

20 revolver wlth hl.. a. w.lk. lnto hl. hou.o .nd

21 he •••• the wlfa tb.t ba could, or .t l ••• t

thought ha could tru.t, .nd .ha'. ln b.d wlth

In.t.n~.neou.ly pull. out tha gun, .1 •• lt .t

hl. wlf ••nd the .dult.r .nd ahoot. both of th••

22

23

24

2&

another .an. In • flt of r.ga, ha
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thing aiaply pointa at tha wife and aaya, gat

out, and then he bagina to thInk about it and

to what he waa aeeing that the gun would be

pulled and the peraon would be ahot dead.

"But now letle change the facta.

rea.onable provocation, that's the sort of thing

would eet any reasonable aan otf. and there •••

an 1n.tantaneous reaction to that provocation

WIthout any chance to think about it. to

deliberate about it, to .ake any ~on.clou.

1~ the woaan that he invaatad hia lifa in, how

could ahe traat hia lIke thia. and he gata

angry. and then a faw daya later ha gata a

divorce coaplaint in tha aal1 whara aha la

accuaing hia of all aorta of thinga that ara

untru., and h. veta eyen aor. angry, and tben be

gata aerv~d with an ordar froa a Court aayAng

that. during th,a pandancy of tha procaadinga,

he'a not avan allowad to talk to har, and that

Thia

It .a••

There ".s a

The aaae huaband aeeing the aaae

It .a. al.oat a kn •• jerk reaction

That, ladi.s and gentl ••• n, 1. pa•• lon

provocation, the vlclta ' • adultery.

provocation a.Delaughter.

then he begina to run it through hia alnd.

dead.

decision•.

11«le bIt.

C 1
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•
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1 1
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13

1.
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get. hi. even .ore angry, and he a.e. that ahe'.

out there with her new friend having a greftt

life. and he's stuck at hoae with the billa. and

there is an injustice in this .ind. and he

deter.lne. that be's got no truat In the Court

systeM to deal with that injustice. he's going

to take care of it hi.salf. and ao fully six

~eeka after catching the Wife in the

relationship. he goes out looking for. har and ha

goes out looking for her with a gun. and he

drives aroJnd all day checking out the placas

she goes looking for her. and then ha goes to

her Job looking for her. and then he checks out

the n1ght epots that he knows that sha

frequents. and about 8:30 ha finda har car

parked in the parking lot. and he decidas to

w~it until dark. and fully six wasks sfta~ ths

provocation. fully t~raa hours aftar hs has

alrsady ssen her car in the lot and knows sha's

in thera. and during a period of ti.a that hs's

thought about it and ha's thought about it and

gotten worksd up and angry about it. ha thsn

goes back, and at 9:30 at night. sura eno~gh.

she walks out of the bar. he gets out of his

car, walke up to her, ahoot. her ODce, and to

_~_ILY IL_. nlt .... a _ n ..... "'P .... ,,"" ... __ • _
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not pas.lon provocation ••nelaughter, that 18

paa.lon provocation ••nelaughter wben there 1.

the provocation, it'. rea.onabl. and an

1n.tantaneoue knee jerk reaction occurred

purposeful aurder into passion provocation

•• nelaughter s1.ply because it wa. done out ot

love or out of unrequlted love or b.lng jl1t.d

occurs sIx weeks b.for. tb. kl11lng, all of tb.

p.a.lon tbat tbe kl11.r aay d.v.lop, all of tb.

ang.r, all of tb. batr.d tbat aay r ••ult In tb.

kl11lng, 1. no longer pa •• lon provocatlon, b.at

Tbat 1 •

Tb. law only r.cognlz ••

When the provocative act

You cannot convert •

Wbat It 1. 1. a aotlv. or r ••• on to

And now l.t't. g.t to tb. facta of

B.caua. wbat ba. tak.n pl~c. tbl.tbl. c •••.

resultlng In d.atb.

by • love or a lover.

purposeful aurder.

kl11.

aornlng .nd wb.t baa t.k.n pl.c. tbrougbout tbl.

trlal, I .ugg•• t to you, 1•• d.llb.rat. ett.apt

to blur tbet laportant dlatlnctlon b.tW•• D

pa •• lon prgvocatlon a.n.laugbt.r .nd a knawlng

purpo •• ful aurd.r coaaltt.d by .oa.on. wbo h.d •

r ••• on or aotlv. to kl1l.

ot passlon.

•• ke sure she'. d ••d. shoots her agaln.C 1

2

3

4

II

6

7

8

9

10

1 1
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Let U8 take the defendant'.

2 version, the way he wanta you to take it, ~he

3 verslon that he put on the tape so that lt could

4 be played betore you as part at the State'.

5 case, and let' •••• ua. that everything he •• ya

6 ln that tape 1. true ••oaethlng whlch I .ugge.t

7 1a not true. but let's •• aua. that it ia, he

8 ~oe.n't tell you th.t atter h.vln~ a lovlng

9 relatlonshlp wlth thl. glrl tor .1x month. that

10 he comes hoa. from work, that the two of the.

11 got drunk p together. that they have an

12 arguaent. that she klcks hla out at bed .nd

13 tn~ow. hi. dtiwn the atair., and in an

14 In.tantan.oua tlt at rage. he plck. up .oae lte.

15 and kl11. her on the .pot. Iven under hl. be.t

16 eet of clrcu•• tanc.a, that'. Dot wbat he •• ya

17 ·h~ppened.

18 What he ••y. happened 1. thl •.

19 He'. ln love wlth thl. glrl. She 1. apparently,

20 however. not a very nlce per.on. She ha. hl.

21 aove ln wlth her .0 that .he can take advantage

22 at hl. aoney. and .he lead. hl. On lnto thinklng

23 that .he's golng to aarry hi., .he'. golng to

24 bave hi. children. they're going to build a

25 nouse toget~er, but reelly .he'. one or the.e
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conniving •• terlalletlc-type wo •• n, and all sbe

wants to do is to take hia for hi. aoney. And

after getting as auch aoney out of hia a •• he

think. she possibly can, ahe use. a. an .xcu.~

soae problea. and the two of thea get involved

in a fight and .he uses this a. an excu.e to get

rid of hia. And it'. in the beight of hi. bU.y

w~rklng e ••• on, and here he 1. thrown out in the

street .nd his client. c.n't c.ll bi. on tbe

pbone and his precious two hundred dollar .birt.

are in trath bags ••nd hi. life i. de.troyed

because be h.d built hi. life .round this woaan.

anu ahe uncereaonlouely throw. hi. out, and he'.

upset about it . And to .ake .atter. wor •• , to

• dd inault to injury. litar.lly. bec.u.e of hi.

f •• OUB busted ankle, ahe go.s and algna a

c~~pl.lnt againat hi., and to .ake .atter. even

wor.e ••he then upgr.de. tbe coapl.int to

.ggr.v.ted ••••ult. knOWing th.t it will viol.te

hi. prob.tion ••nd th.t a.kea bia up.et .nd that

a.ke. bia .ngry ••nd he thinka .bout it aoae

aore, and then to .ate .atter. wor •• , ahe go••

to • f.aily court .nd get•• re.tr.ining o~der

th.t •• y. be's not even .llowed to t.lk to ber.

be'a not .IAowed to h.ve .ny cont.ct with ber.



, 100

1 and 80 he can't even try to persuade her to b.

2 fair with hi •• 'to explain why she's throwing hi.

3 out.o uncere.onlou.ly, and that .ake. hl.

• upset. and that .ake. hl. fruatrated. and ao he

5

6

goes to friends and has the friends try to

contact her and ahe won't reapond to the•. Be

7 writes her heart-felt letters. love lettere. and

8 ahe teara thea up and .cotta at thea. and then

9 to .ake .atters war •• , a rew .e.k. atter the

10 incident. she's in a fa.ily court testifying

11 agalnst hlM. looking like a wl1d wo.an. accualng

12 hi. of all sorts of things. and he can't talk

13 ~~~_ to her. and hia lawyer doe.nlt do • good

14 job. and so he thinks about it sose sore and he

1& get ••ore up.et about it. and he can't get to

16 her. he can't convince her to drop the charge•.

17 He can't convince her that he still lovss her

18 anO she'~ destroying his life. and he gets drunk

19 a lot ~nd he stews about it and hs thinks about

20 it and he gets worked up about it, and then

21 finally. after he can't take it any sore, six

22 weeks after she has thrown his out. six wseks

23 after shs's signsd cosplaints against his and

24 gottsn a rsstraining order against his. he

25 Oscides hs's going to give it ons last shot and

••
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houae and take. it back three hour. later after

to give a ride hoae to, provokee hia to tbe

a car with enough of a depo.it ao ~hat the car

juat ao happen. he tell. that driver that I want

And that the

That'e the ver.ion. that'. tbe be.th.r.

~ccount, .n~ even under that •• t of tact., fro.

ver.i~n that the defenee .ant. you to take into

by the tello. down the .treet, who .he'. going

b~~. and decide. that he'e going to go up to her

point that. inetead of talking to her, he kill.

gun that he had deliberately left at a friend'.

ao happen. that during the cour.e ot the day he

aeeing her car, after knowing that ahe l • 1n the

spots her car, and then it ju.t .0 happen. that

her, he goes and recruit. an acquaintance of h1e

.r~er .potting her car he go•• and retriev•• a

you're going to take ae to He. York. end it juat

you to drive ae around today, and ev~ntually

he'. going to go talk to her. and it ju.t .0

happen. that on the day he decide. to talk to

can be u.ed to take hia up to Hew York. and it

that' •• profe.s1onal driver, and it'. just.

coincidence .that he then put. out the aoney tor

.ight ot her coaing out of the bar accoapanied

.ith that gun ju.t to talk to her.

"...,
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the defendant's own mouth, he 1s gUilty at
",

1

2 purposeful ~urder. He had six weeka to etew

3 over what the vlctie had done to hie in hia own

eind. He had six weeks to try all the •••• ur ••

5 that he could think of. reaaonable. rationale

6 a.asures, to try to get to her, six weeks to

7 coee to the inevit~ble concluaion that to giv~

8 it one lest shot he'd bettsr go find her and

9 he'd better have a gun with hie. Under that

10 version of the tacts, there wa. no provocation

1 1 on the day of the killing. The only provocation

12 waB that the victim happened to walk ou~ of •

1~ r·' .... ~~c bar at 9:30 at night, uner•• d, with the

1. fellow down the atreet that ahe badn't aeen for

15 y.ara and ahe waa going to give bie a ride boea.

16 That's not the kind of provocation that can

17 legally be pereittad to raduce a eurdar to haat

18 of peaaion eanalaughter.

III The provocation, such •• it ••• ,

20 waa in the defendant'a own eind. becauae be bed

21 atew~d about everythIng that had happenad for an

22 entire aix week period. He'. the ODe wbo

23 deliberately went out lookIng for her tbat day.

1.. 8e'a the One who went out there witb a gun to

26 aae her that day in a car with a driver capabla

KATHY E. DURAND - OrrICIAL COURT RIPORTIR- . -
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01 taklng hla away that day after the kl111ng.

2 He cannot c18i. surprise at seeing her coa. out

3 of the bar when he had aeen the'car three hour.

4 before, the person that he looked for all day,

5 the person that he had the gun to go talk to

6 after he knew that her csr would be there. The

7 only colncldence of the entlre day had nothlng

8 to do wlth the shootlng, It had to do wlth where

9 she would be found and et what tlae he would

10 declde to execute her for the hlgh crlae of

11 falling out of love wlth hla, and whether there

12 would be anybody there to wltness the event.

1~ coincidence. do Dot give ria. to p ••• lon1. provocation •• nelaughter.

•

15

16

Even as.ualng that he'. telilng

the truth. even ••• u.log that be loved her, even

17 ae.ualng that she rulned hl. 11fe and wa. aean

18

19

20

21

22

23

24

2&

to hla, that ls not a -- a legltlalzlng rea.on

to kl1l It 1. a rea.on to kl11, and the State

put all that evldence In becau.e It .howe h. had

a rea.on and a aotlve to kl11, but that the

.otl~••• y be love, or rejected lov•• 40 •• Dot

aaglcally reduce the crlae froa a purpoeet~l

aurder to a heat of pa •• lon aan.laughter. The

law would not peralt that to happen. It would

KATHY I. DURAND - OrrICIAL COURT RI'ORTIR
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1

2

3

,

10'

deaean tbe lite at every person wbo i. killed in

tbe naae at love. And it would certainly deaean

tbe lit. at Gloria Siaonelli it tbe criae tor

falling out of love with aoaeone 18 that he can

5 be executed and a killer. in.tead at being

6 gUilty at aurder. i. only gUilty at paasion

7 provocation ••nelaughter. The law won't per.it

8 :l t .

II Ladies and gentleaen. I .ugge.t

10 tbat tbe tacts don't per.it it eitber. I

11 suggest tb t tbe stateaent at tacts tbat tbe

12 defense wanta you to believe, that the vera10n

•

13

l'

15

16

17

18

19

20

21

22

23

2'
26

tn~r put before you In the tape recorded

.tateaent is e ••entially untrue. I .ugge.t to

you tb.t it wa. contrived. tbat it wa. a

conscious deci.ion by tbe detendant tbat it be

couldn't beat tbe cherge •• at tbat point in tbe

investigation. he wa. at lea.t going to try to

cut hi_ lo.se. by ainiaizing hi. own

re.pon.ibility. Keep in aind that wben be gave

this .tete.ent. this t.pe recorded .tata.unt. be

had already bean advi.ed at hi. right. tiv.

tiae •• twice by the I'.B.I .• tbr.e ti.e. by the

otticere troa tbe Pro.ecutor'. Ottice. and on

oacb occa.i9n he wa. told. what you .ay will ba

KATHY I. DURANn - OI'I'ICIAL COURT RI'9RTIR
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You rea••ber that conver •• tion at

And "lth that ••• uranc •• aure enough,

At the ti.e that he's sbout

used againat you in a court ot law, so he knew

that the way to begin to put together a det~nae

wa. to start on that tape.

Look at it tro. the point of view

ready to give that tape, be know. ~.I. not going

to beat the killing, he knowa that h.'. already

ad.itted the killing to hia Aunt ~udy, he knows

that he's already ad.itted tbe killing to the

F.B.I., and he knows fro. having pu.ped

Lieutenant Welsh for lnfer •• tian at the airport

that the State has all of this other evidence

of the defendant.

the airport, that Rich was very concerned wbo

dlaed hi. out end what evidence the State had,

and so he d.cides if I can't beat it, I'll at

l~aat reduce .y d.gree of bla••worthiness by

doing a nu.ber of things.

Th. first tbing b. do.s is to take

control ov.r the intervi.w proc.se in tbe tape.

You r ••••b.r Inv.etigator Juliano said tbat tbe

only way thet the d.fendant agreed to give a

tap.d etats.ent is if he wae in charg., if ha

could tell hie etory his wey end in hie own

C 1
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1 Rich is aaking the decision that. yeah. I'll

2 give this tape recorded state.ent. and you

3 reaeaber that the questioniug at the very

• beginning is very open ended and he's peraitted

~ to go on at great length about his relationship

6 with Gloria and his ralationahip with her

7 parents and with going to pick up ceiling tans

e t at he has spray painted for Gloria's apartaen~

9 and all that kind ot stutt. and then .s it he

10 realizes that the officers are looking at hia

11 kind of funJY, he says, now this 1s i.portant to

12 the investigation, I aean, what I' ••aying, I

13 fee, that it's iaportant. Had nothing to do

14 with the investigation into the killing on April

15 2~th ot Gloria Siaonelli. but he telt it wae

16 important. important to his tabricated detense.

17 You'll notice that throughout that

18 tape recorded etat •••nt, Ricb gave ~h. an.wer

19 that he wanted to give without regard to what

20 the quastion was. The queetion could have been

21 about epotting the car at the Greenhou.e. and

22 yet Rich had to revert back to when he tirot

23 went out with Gloria and thay went to dinner at

24 eoaeplace called 5cannichio'.. 50 he wa. in

2~ coaplete control. he wae bound and determined

Ie A. T II..Y...-.I-------..D_D..I....&. -.n . _ ft .... _T ". T & t. f'!. n II n .. • •• ft ••••
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that he was going to put his infor.ation in

front of these investigators, and ultl •• tely,

before you, the way he wanted it to sound. Why

else would he have spent so .uch ti.e try1ng to

trash the victia-_ reputation? I aean, he

painted ber a •• junkie, •• an alcoholic, a. a

deadbeat, a ••oa.body who u •• d people for tbeir

.oney snd who certa1nly used h1. for the .oney.

Why would ho go to all the trouble to pa1nt hsr

that way 1f 1t wasn't that he was try1ng to

justify the fact he had killed her, tr1ad to

.ake, firat the officers and now you, believe

J3 that .n•• oa.how de •• rved to die.

14

15

1 Ii

17

18

19

20

21

22

23

24

25

But all of that, lad1sa and

gentls.en, 1s untrue. Ths picture that he

pa1nts of Glor1a 51.onelli 1n that tape recorded

.tateaent bear. no relation.bip what.oever to

the g1rl who was dascr1bed 1n th1s courtroo. by

her parents and by her friends, all of who.

described her es a beautiful person, so.ebody

who wa. loving, .o•• body wbo wa. outgoing,

so.ebody who waa certa1nly f1nenc1ally

tndependent enough that ehe d1dn't need R1ch

Hi~hl~11d.r. She wa. indu.trioua, .be worked.

She changed jobs so she could .ake .ore .oney.

KATHY a. DURAND - OPPICIAL COUR~ RapORTaR
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She wa. able to •• ke enough aoney to bUy. condo

2 and then reiaburse her father for it, able to

3 aake enough aoney to help her brother buy a

, condo, able to aake enough money that her credit

5 rating peraitted her to le.a. a car that ahe

6 paid for with her own checks that you'll see in

7 the jury roo., stable enough that abe could

8 afford to charge the trip to Colorado on her

9 credit card, which you'll see when you go into

10 the jury deliberation rooa. She didn't need

11 Rick for ttat. But Rick decided that, in the

12 context of this free and open atateaent, that

13 hc'. got to trash her reputation to try to

l' justify what he had done to her.

15 He alao trie. to reduce hi. own

16 culpability by bringing intoxication into it,

17 tn~t soaehow because he took drugs on the day of

18 th6 killing, because he drank during the course

19 of the killing, that he really shouldn't hold

20 hia responsible for his conduct. Unfortunately,

21 his ••aory for detail b.lies the lev.l of

22 intoxication that he tri.s to inject aa a

23 further effort to aitigate hia own

2' ~espo~sibility.

,....
25 Se talka about how auch he loved

K:_A.~HY a . .DO.A.D. - o".l'c.:r&,. r-n" ...... n ••••
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y',
u 1 Gloria. You know, the stat ••ent go•• Oft for

2 thirty pagee. One page talke about tbe killing.

3 probably ten or twelve talk about bow .uch he

loved Gloria. but so wbat. Love and the 10•• of

5 love is not a legiti.ate reason to kl11. It's.

6 reason. All rigbt. it .ight have bsen bis. 0 at

7 le •• t that's the one be wanted you to believe,

8 and it .ay have been his .otive for killing her.

9 but it bas nothing to do with the passion

10 provocation aanelaughter concept that he'.

11 trying to have you buy. but yet he spends four.

12 five, eix tiaee as .uch ti.e talklng about bis

13 ,f Gloria. again in an effort to try to

14 juetified what he has done,

15 And tben there le tble bla.e thlng

16 that he gete on, I aean, in that atat ••ent he

17 bla.es just about everybody and everythlng In

18 cr.ation for the death of Gloria Si.onelll

III except hi.sslf. I .ean, it'e Gloria's fault

20 because she threw hi. out. and It's Glorla fault

21 beca"se she wouldn't accept bls love letters.

22 and It's Glorla's fault because sbe wouldn't

23 talk to the frlends tbat he trled to bave

~4 contact. It's the fa.ily court'e fault becauae

2& they put an order In effect so he wesn't allowed

KATHY E, DURAKO - OFPICIAL COURT REPORTER
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agaln, put In by Rlck Hlghland.r to dlvert

att=ntlon fro. hl. to try to reduce hl. level of

the gun, be'~ the one who went looking for her,

bela the one who got out of the car, walked up

to her, .bo~ her, and becau•• he didn't know

whether she had been hlt, ahot her agaln juat to

state •• nt, I sugg •• t to you, 1e untrue.

You know, I agonlzed over havlng

to plsy that stata.ent for you becau.a I knsw

that all of that untrue stuft w.a In there, .nd

because I knew that there ware tl.e. that.

ge.o,uln .. or relgne·d. there wa. e.otlon that waa

to talk to ber, it's the Ventnor cop'. f.ul~

because he dldn't 11ke the wey they arrested

hl., and It's the ra.l1y court's rault agaln

because they permitted Glorla to tastlfy. 11ka a

wl1d wo •• n, and it's the Prosecutor's Oftl~e

fault because they upgraded the charges and

Indlcted hl. for beatlng her up. and It's

Nl key's fall for not stopping hl. when he went

It'.

So a lot or that

He'a tbe one who got

But •• k your •• lv•• , who'.

Allor that fault buslna•• wa. all •

responslbl11ty In your syes.

to get out of the car wlth the gun.

everybody's fault but hls.

shown on that tape.

• ake aure.

1
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•
5
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been lndlc~.d and ~ha~ ~h. lndlc~.an~ wa. ba•• d

gave up the fact that he was aware that Gloria

~ha~ h. was afrald of golng ~o jal1 and ~ha~ ~ha

vlc~la wa. ~h. ona who would ba pU~~lng hl. In

wa. ou~ ~o

Qua.~lon:

He gave up

Waa h. crylng for a

Ha avan gave up ~ha fac~

Dld you faa 1 ba~rayad?

Par wha~ raa.on?

I fal~ ~ha~ Glorla had

He gave up ~he fac~ ~ha~ ha knaw he had

"Que.tIon:j all.

Anawer:

he let 1008e 80.e true tacta.

Even wl~h all of ~ho.e 11e. and

~ha~ d.c~p~lon. ~h•• ~a~a.an~ wa. played becau.e

d.a~roy ay 11fa.

You fal~ baeau.a ~hara 1. a good poaelblll~y. 1n

vour own .1nd, ~ha~ you .ay ba golng ~o prleon?

Rlchard Hlghlandar: I knaw I wa. golng to

had slgned comp'laln~s agalns~ hl •.

on Gloria'. charge •.

t~~ -~ct he had been served with do••• tic

vlo1ence res~ralnlng ord.r and ha knaw wha~ 1~

aeant.

Rlck Hlghland.r crylng for?

dead glrl: ~as he crylng for ~he paren~. of ~ha~

dead glrl: wa. he crylng for hl ••alf becau•• h.

had been caugh~ and becau•• ~hl. wa••o •• ~hlng

h. wouldn'~ be able ~o ~alk hl. way ou~ of ~hl ••

so.e~hlng ~ha~ he wouldn'~ b. abla ~o g.~ away

wl~h?
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prlson. That this this would really destroy

your life? Richard Highlander: Exactly.

Question: So at this point you were sure that

you were going to go to prison? Richard

Highlander: Yeah. yeah, I w•• , and I wa. I

I felt Gloria was being unnecessarilyAnswer:

And you

this?for

L was upset.

and then I felt

Question:

they --

running,

ao

I wa.

piec ••.

you know,scared ..

had lIy business

was falling to

felt

I

I

was

1

2

3

t

5

6

?

8

9

10

,

11 cruel to .~. I thought ahe wa.n't uaing her

12 head, I thought she waa being intluenced by

13 PV~r.d. Qu•• tion: Do you think ahe •••

It responsible tor this? Anawer: Do I? I know

15 Gloria was responsible. She's the one that

16 signed the coaplaints against •• , you know.-

1? So he eVen gave up, through allot

18 the deception, that he was aware that aha .aa

19 the on~ that would be putting hia in jail. Se

20 gave up the tact that he kne., tor the aix .eeka

21 atter the aasault, that she .aa through .ith

22 hill, that she didn't .ant hill back. He gllve up

23 the tact that he kne. that ahe trequented the

tt GreeD~ouae Reataurant, That calla to you

26 independently through Terry McCaba and ia no.
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ve~lfled by the defendant. that he knew that

2 that was one of the place. that she went and 80

3 It was one of the places that he dlrectad Mlckey

• to look for her on the day he decIded that ahe

should dle. He gave up the fact that he apotted

6 the car flr$t and that he recognIzed It as her

7 car before he went to hls frlend's house to plck

8 up the gun. He gave up the fact that he shot

9 her twice, that the second ahot .a. becau•• he

10 dIdn't thlnk that she had been hlt. and he even

1 1 gave up the fact why he ahot her. "1 didn't

12 kl11 Glorla because she broke up wIth ae. I

13 br .... : ~p wlth saveral gIrls. You turn around

1. and she eIght as well take a gun and ahoot ae.

1& you know, put •• in ja11, 1. the .ay, you know,

16 that I look It that. She took ay 11fe. I felt

17 she took ay world away."

18

19 j all.

In the context of puttIng hia In

"All I wanted to do waa to not atay In

20 jal1. you know. I could have handled breaklng

21 up wlth her. I could hava gotten over It. I

22 ••• n, ahe knew what abe ••• doing to •• t abo •••

23 .ell aware. Sha once told ae when a guy al~ned

2~ a coaplalnt agalnst ae that worked WIth aa that

26 If anybody avar wanted to gat ae waa to violate

KATHY I. DURABD - OFFICIAL COURT REPORTER
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1 .y probat1on, ok.y, and ahe .ade the atate.ent

2 ~o ae. and l believed Gloria. She ca•• and ahe

3 went down to ai.ple •• sault thing, down to the

4 .un1cipal court knowing that it would jeopardize

5 ay probation." So he even gave up the fact that

6 he knew why he killed Gloria. He told the

7 officer. that.

8 And perhapa aoat 1.portantly of

9 all 1n thia atate.ent, he told you that he .hot

10 at Patrick Sullivan and why he ahot at Patrick

11 Sullivan. Think back to the exa.ple I gave you

12 about the heat of pa•• lon ••nelaughter. where the

1:1 o~·· ',r walka in and find. hi. wife in bed with

14 another, and in a fit of raga, he kill. her and

15 h. killa the .an out of anger, out of jealousy,

16 out of all of that, There wa. never one word in

17 thia atate.ent that when he ahot Patrick

18 Sullivan he ahot Patrick Sul11van out of

19

20

jealouay.

oppoaite:

In fact, he told u. juat tha

"Quaation: Did you ahot at the .ala

21

22

23

25

that waa with her? I ju.t ahot at hi. becau•• I

juat ahot, I ••• n, you know, I d1dn't, like, I

•••n't out to, lika I .aa juat ahoot1ng and I

..ant.d to get a.ay. I • •• n, you know, I

realized, you know, I ahot her, I waa .cared, I

~· ~ XAT.Y a. ~URA.D. - OFFICIAL COURT RapORTaR
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~o th~t he could get away with the aurder ot

Gloria Siaonslll, and he aurdered Gloria

tor ~he saaa reason he ehot at Suillvan, bscau••

.he was a thre.t to hi. abillty to live hi. lit.

know, like he was thera and he wae a big tellow,

bigger than ae, and I wanted to get away."

What that saya, ladies end

gentleaen, is a lot not only about why he shot

at Pat Sullivan, but about why he ehot at Gloria

to co•• it • crl •• and he wa. going to get away,

w, •.. it, and nobody would etand in hie way. He

eaya a&ecitically that he ehot at Patrlck

Sullivan becau•• Sullivan wa. perceived •••

threat, eoaebody who could get in hle way, and

thet, ladles and gentleaen, dleplays the aind

eet at this aan'e int8nt ot shooting Gloria

To

You

Old

Quastion:

Que.tion:

He shot at her

He ehot at Sullivan

To ae getting away.Answer:

I wanted to leave.

His .1nd eet wa. that he wa. going

Hs didn't shot her out ot lost love,

The only thing pictured in ay aind was

ln hle way, on hl. terae.

Siaonelli.

although that would be aurder.

your safety?

Siaonelli.

wanted to

Answer:

that that guy was a threat to ae.

you think t~at he aight be her bodyguard7
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Slaonelll so that he could get away wlth havlng

assaulted her fully six weeks before the

lncldent that gave rlse to her death.

If auch of what Mr. Hlghlander

sald ln hls atateaent la a 11e, then what la the

truth? The truth, I suggest, ladl.s and

gentleaen. was heard fro. the witn ••• ea who

appeared throughout .oat of l •• t week and tbe

beglnnlng of thls week. The truth ls that. at

leaat as of the b.glnnlng of March. the

relatlonshir between John I 1 a sorry, between

Glorla and Rlchard had begun to br.ak down. The

trvL_ ls that the f.ar that the young glrl's

.otber saw in her ey•• , the f.ar that •••

• x~r.ss.d to the .oth.r was gr.at .nough that

the .other ask.d Rlch to l.av•• and whl1. th.r.

wa. a falnt reconcl1latlon, r ••••b.r the

.other's d.scrlptlon of Rlck dolng all the

talklng about r.concl11ng and Glorla juat

slttlng th.ra s11.ntly?

Na alao know the r.latlonahlp had

b.gun to br.ak down aa of the b.glnnlng of March

b.caua. of the oba.rvatlona of tb. vlctla'.

superVisor and friend, Me. Bruni. Sb. aaw tb.

fear ln Glorla. ah. saw that wbenever Rlck would
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co•• around, Gloria would try to ahoo hi••way

2 or try to get hi. to leave, 80 at le.at on ~he

3 job she wouldn't be bothered by hi •.

The truth is th.t there W•• , in

5 tact, an ••••ult co•• itted upon her In the

6 .iddle of M.rch, .n ••••ult co•• itted by thi.

7 .an aoainat an unar •• d wo•• n, an ••••ult that

8 w.s e.otionally di.tre •• ing enough that

9 eve~ybody who had cont.ct with Glori. for the

10 next two weeks .a. able to see the .aotion.l

11 distress. Her doctor, her parent., the police.

12 her friend •. It was an ••••ult that wa. aerioue

13 .~ :. ~- .. in her .ind, that .h. ulti.ately choae

1_ to .ign co.plaint. ag.in.t Rick Highlander,

15 first for .i.ple ••••ult then for .ggr.vated

16 assault. It .a. an ••••ult that ••••• rioue

,

17 enough that the injuries wer. c.p.ble of being

18 pho~ogr.phed. end you will heve to t.ke with you

19 into the jury d.liber.tion roo. photogr.ph. th.t

20 .how the brui.e. to her eye., photogreph. tbet

21 .how the cervic.l collar th.t we. pl.ced .round

22 her ~.ck et the ho.pit.l, and injuri •• th.t

23 include a broken finger th.t w•• pl.ced in •

ca.t. and in which ca.t it .till lay on the

25 evening th.t .h. died, bec.u•• P.t Sulliv.n told

.. K_ATHy I. ~URA.~ - O•• ICIAL COURT R.PORTIR
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1 U8 about it a. well.

We know the rel.tionship h.d

broken down bec.use. in .ddition to .11 of this

h.d her f.ther ch.nge the lock. on the door to

keep Highl~nder .w.y, .nd .fter shQ h.d the

phone nuaber ch.nged to keep hia fro~ bothering

her, she got. doa.etic violence re.training

order, a piece of paper, a piece of paper fro. a

3udge whoBe 801e purpose was to, In her .1nd, to

2

3

•
5

6

1

8

9

10

action, Gloria took one .tep aore . After she

11 protect he. froa Rick Highl.nder ••nd for .ix

12 weeks it protected her. And you he.rd her

13 .o~ner d.scribe how Gloria, it ahe ••• going to

1. go out for. p.ck of cig.rett ••• in.i.t.d on

15 h.ving th•• e paper. in her po••••• ion. f •• ling

16 that they were like a .hield. a legal .hi.ld

11 p~otecting h.r froa the a.n who h.d t.rrori •• d

18 h.r .nd b •• ten her, ••hi.ld th.t would be found

19 in her pocket on the night th.t .b. di.d .t

20 Rick'. b.nd •.

21 Tbe truth i. tb.t we know. and

22 Rick knaw, that Gloria w•••• riou. about all

23 theae ch.rg ••• that. in addition to going ~o tb.

~. pQllc~, ahe gave two atat ••• nta to the police,

25 that. in .dCition to giving tho••• t.t.a.nt. to

KATHY I. ~URA.D - OFFICIAL COU~T RIPORTIR
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2

3

4

5

6

7

8

g

Ilg

the police, abe went to the Prosecutor'. Office

and gave a long stateaent that ultiaately

resulted in an indict.ent, and we know that ah.

got tbea. restraining orders in an .ffort to

protect herself. along with the other device. of

changing the lock•• changing the phone.. So we

know she was aerious about it. And Rick adaltQ

that he knew tbat abe wa. aerioue about it, aDd

Rick adait. th.t he was angry over the

10 .ituation.

1 1 Lieutenant B•• ke, who .aw hi. on

12 the days of hi. arreat, •• ya a. auch, that Rick

13 _.~ __ gry about it, and .a alao know the trutb

14 i. that tha dafandant waa concarnad about the

15 .pecter of going jail. H. told hi. fri.nd. Mr •.

16 Abruzzi. that aaong the things ha was concarned

17 about was the fear of going to jail. Brian

18 Abr~zzi deniad that. but you can a ••••• hi.

19 credibility. in light of the te.tiaony of

20 Detective T.a.anfitz. that ••ura anough. Brian

21 Abruzzi was there. y.ar ago a. wall. and ba

22 acknowledgad that Rick was afraid of going to

23 jail.

J.nnifar S.itz who was a friand of

25 Rick. aha had no ralation to Gloria. Sha
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obtained ad.i •• ion. fro. Rick that he was afraid

And there were other. that he

Robert Brooks, now, Robert Brook.

i.n't a friend of Gloria'., he te.tified that he

Did

Mi ...

Que.tion:

y ••.•

Well. be ••• under a

Moiehe Shiner, the

She heard hi. expre •• hie Concerna

to jail over that? An.wer:

lo~ ~~ stree. becau•• he wa. obviouely .fraid he
•

told hi. that he was concerned about hi.

that the cha~ge. were going to land hi. in jail.

that effect when ahe appeared in the courtroo•.

had been .ade again.t hi., and .he te.tified to

exp~eaeed hie fear to.

fellow who owned the grocery .tore. Rick even

was going to go to jail fro. it.

had known. he had known Rick for a full eight

other than ahe worked at the building where Rick

"Question: What did he .ay, other than he waa

he apecifically .ay that he wa. afraid of going

a.saulting Gloria? Answer:

alao workad.

of going to jail a. a re.ult of the charge. that

charg•• , concerned over going to jeil.

Pond, who hed no connection with either party

afraid of eoing to jail over these chargee.

year. and Rick confided in hi. that he ~a.

aware he ha~ been cited for the charge. of
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contact once or twice a week for the .ntlre aix

The truth ls that a. the defendant

and paid the lawyer aoney to try to call her

to ha"' •• 1 t didn't work. becau.e .he dld. In

H. att.nd.d

.e w.nt to a lawyer

He wrote her letter. and .h.

Se had frlend. try to contact

Whatever effect that wa••uppoeed

h~r. and that dldn't work.

tore thea up.

if ahe'll really have the nerve to .1t up In a

beca.e eore and aor. ob•••• ed wlth f.ar of jail.

ract. te.tlfy.

wa. upset with the specter ot going to jaIl over

chalr io front of a 3udge and actually t •• tlfy

try to do to change Gloria' ••1nd.

Rick told you that he called hia probation

against hi •.

these charges.

the charges, and he told Officer Mooney, a

Gloria for signing these coaplaints and that he

hi. the sa.e thing. that h. was ups.t with

weeka between the charge and death. and he told

fellow police officers with whoa he had phone

the do.e.tic violence hearing. probably to .ee

to jal1 for violating probation as a result of

hi. that, 1n a worat ca •• acen.rio. he could go

officer and bis probation officer explained to

he went through an entlre cb.ckli.t of thlng. to

r'LJ 1
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decided that he would kill Gloria as a result of

He told Robert Brooks that he had

was left was th~ decision to kill Gloria,

the thing he sost dreaded.

I

Quastlon:

And all that

I thlnk was

And ona of tha

Well, th.t'.~

Yes.

Quastion:

Answer:

He was trying to think of ways

Did he talk to you about any ateps

She couldn't tastify agalnst hls.

going to kill soaabody, It's not tha typa of

because only in killing Gloria would he escape

juat. that w•• one of hi. out., one of bi. out.

He wa~n't a sidd1a-of-the-road type paraon. In

knew he wa••• rious, he wa••••rioue per.OAe

ways was killing her? Answar:

of not going to jail.

Answer:

other word., when b.'. absolute 1n .aying ba'.

is killing her.

whc: .~ pretty such said that he thought his out

that .he sigbt taka in order to prevent his fros

"Question:

situatlon whara you would aay ha'. full of crap,

parents to have the parents 11en on her to drop

prosecution for these charges and going to jail,

the charges, and that didn't work.

these charges that had bean placed againat his.

Did he aay how that would solva his prob1as?

of going to jail was to kill her,

having to go to jail?

f', 1
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He also discuesed with Rufus the fact that he

he took lt to Rufus Duff's. houa. and he l.ft the

Detective Mooney verifies that that took plac •.

The truth is that Rick had decided

gun and he showed it to Mike Reed and he told

Mike Reed that he was going to use this gun to

Brooke

He bought a

Be .anted to

You declde for

He took the gun to another place,

They sit and they watch TV and

He even told the police about it.

But he dldn't just leave lt there.

for ~lve thousand dollars.

declded to kl11 hla glrlfrlend.

yourself whather that klnd of etate.ent ls sald

~n j.st or whether .ayb. there's a kernal of

truth in it when, on the very day that you eay

that he was going to kill Gloria.

know if Rufus would conslder doing lt for flve

thousand dollars, and lf Rufue wouldn't, did he

have any frlende who .aybe would bu.p Glorla off

Reed'. hous •.

gun there.

you'd see The Pugitive, that old television show

wlth Richard ~l.ble being the fugitlve and

Richard Highlander saying that's golng to be ••

after I kl11 Glorla. We f.lt that .aybe lt

wn~-'~ auch • hot ide. to l ••ve the gun at Mike

kill Gloria.

you believe it, be's going to do 1t. R

"believed it.
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1 it, you're .ho.ing Rufu. Duff the gun that .ill

2 be ueed to kill Gloria and a.king Rufu. to .tore

it for you.

He told Jennifer Saitz, hia

friend, that he thought about killing Gloria.

He even said that he would shoot her three

ti~ee. one of .hich .ould be to the che.t. And

3

4

5

6

7

8

9

10

certainly by the

had decided that

be selected and

.eekend before the killing, he

thie la.t .tra••ould, in fact.

that he .ould kill Gloria. and

11 in the apartrent, Robert Brooks' apart.ent where

12 Brooks was and where Reed wa. and where Richard

13 Ste~<_ ••••• he told the. that h. intended to

14 kill Gloria. He told the. that he knew .he

15 frequ.nted the Greenhou.e .nd he told the. he

16 had planned on finding her .nd on killing her et

17 eo.eplece that .he frequented. "Que.tion: Okey,

18 .hat .ae he ••ying .hilQ he .ee leughing kind of

19 sini.terly, to u.e your .ord, .h1l. he •• s going

20 through the paper.? An••er: He .a. talking bad

21 about the girl and he said that he .a. going to

22 kill her. He .a1d .he·. been hanging out at

23 Ventura'. and he .a1d he .a. going to lay for

24 he~., Tb1. ti.e h••e •• t.nd1ng and he •••

15 behind Mike R•• d ••nd he ju.t .otion.d 11ko
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this", ahd the Court says "Indicating with tha

.ade .uch of the fact tbat Mickey Cha.bers

didn1t know that he was going to be an acce •• ory

to a killing and that what you sbould glean fro.

\h_. :act 1. that there was no .ecret intent 1n

Ricbard's .ind tbat he was going to kill Gloria

he doing with his hand out? He was trying to

tell us that he was going to sboot ber."

Having .ade the decision to kill

ber, all of which is the truth fro. the

witne•••• that you have heard fro., he then •• ~

about the business of exacuting the plan by

What ....

Now, the de ten•• ha.

If you were Mickey Cba.bara,

biring Mickey Cha.bers.

5i.onelli tbat way, or tbat day.

right ara ou~ and witb tbe rigbt hand.

a casual aGquaintance of Rick Higblandar, and

Rick Highlander ca.e up to you aarly ona .orning

and sai4, listen, I want you to drive aa around

so that I can find tbis girl I'. going to kill,

and whan I find har, I'. going to go gat a gun

and then I'. going to go back, and wban aba

co.aa out and it'. dark out and I think I cun

g,.t aw"y with it, I '. going to kill bar, I want

you to driva .a to Naw York: would you do it?

•• an that at all.
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h. 41dn't 11k. Glorla snd how h. wa. afrald at

to be able to hlre a chauffeur that day wa. to

planne~ to kl11 h.r, b.cau •• b. kn.w tbat lf h.

becau.e every tla. Rlck would .tart to g.t

Nobody

And h.

And .0 Rlck knew to back otf.

The only way Rlck Hlghlander wa. golng

to h.~r about It.

told Mlckey. that Mlck.y would b. gone and Rlch

deceive that chauffeur, to use hia, to convince

Ch•• bera. who didn't even know Gloria 51.onelli,

lnvolved ln a conver.atlon wlth Mlck.y about how

the chauffe,"r that all he wanted wa•• ride. and

carrled lt and h. pull.d lt off, you ••••

wanted to do wa. to talk to the glrl.

Mould you do lt for thr.e hundred buck.?

golng to jal1 ov.r the.e charg ••• Mlck.y would

h>~ _Qlonglng. to get out of town. and all h.

would have no rea.on to try to hurt her, or even

hundred buck•• partlcularly .oaebody 11ke Mlckey

would do that, nobody would do that for three

acquaintanc •• , hadn't aeen each other for

to help hla, becau.e they were only ca.ual

all he was thlnklng about dolng wa. collectlng

.ontha.

he knew to u •• Mlckey a. tb. tlck.t out at town.

and that'. why b. dldn't t.ll Mlck.y that h~

•• Y, hey, .an that'. your proble., I don't .ant
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would be wlthout a car and wlthout a drlver and

2 without. aeans to escape after the deed th~t he

3 had declded to do waa co.pleted.

, Look at the conduct of Rlck

5 Hlghlander on the day that the crl.e waa

6 co•• ltted. Look how planned and purpoaeful that

7 conduct waa. Six o'clock in the .orning he

8 dragged hlaaelf out of a bed. broken ankle and

9 all, aD tbet he can go recruit a prof ••• ional

10 driver who'. not even going to be otf fro. work

1 1 for another two or. three hour •. He then a.eta

12 up wlth that drlver and they go out of thelr way

13 to ._. to caah a check. to plck up a check

l' flrat. and then to try to caah It to aake aure

15 that Rlck would have enough .oney to get out of

16 town that nlght. They .ake a etop at Rufue

17 Duff'a hou,e to aake eure that the gun that Rick

18 had left there for the purpoee of kll1lng Glorla

19 waa atll1 there and would atlll be acceeaible to

20 hl.. They then acare Molehe Shiner out of hla

21 atore at lunchtl.e ao that Molehe can drive hl.

22 to Margate. eo.eplace he dldn't want to go that

23 afternoon. to caah the check eo that Rlck would

•

\ 24

25

have tbe aoney to get out of town. They then go

to a couple of dlfferant placea trying to gat a
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1 rental car so that the car would be available to

2 take hi. out of town, and to ••ke .ura Mickey

3 Chaabers didn't talk, he gets Mickey Cbaabers to

4 unwittingly take hiaself out of t~a picture by

5 having Mickey put down tbe cash that Rick put up

6 for the car and haVing Mickey use his

7 credent1ale to get the car rented. He then

8 aakes sure tbat Mickey doesn't go to sleep on

9 hia and go hoae by proaising hia and taking bla

10 to buy clothes and taking hla to a aotel and

11 gettIng hla dInner. He then has MIckey drive

12 allover Margate lookIng to the places tbat

13 Gl~~'~ frequents In an effort to fInd her.

14 He then fInds the car In the

15 parkIng lot of tbe Greenhouee, a parking lot

16 that you can't ••• fro. the •• 1n atre.t, 80 be

11 hed to have had MIckey go down the aIde street

18 and into the lot in order to see the car. Se

19 notIces that It's stIll lIght out, and eo he haa

20 MIckey take hla back to AtlantIc City to kIll a

21 few hQurs untIl It would be derk, and than

22 befor~ returnIng, he aakes that stop agaIn at

23 Rufus' house to PIck up the gun laaedlatel

2i b~fore haVIng Mickey drive dIrectly back to

25 Margate, stoppIng fIrst at Gloria'e house to •• e

KATHY &. DURA.» - OFFICIAL COURT REPORTER
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whether aaybe she left the bar early and gone

hoa •• because then held bay. to kIll her there,

and then after he has Mickey drive through the

parking lot, and after he ahoots her and ahoota

the guy, or shoots at the guy who was with her,

he gets in the car and drives up to New York.

gets on a bus and heads points south in an

effort to .scape arrest and detention, to .scape

pro.~cut1on, in an eftort to get out of the

country, and but for the fact that he ran out of

aoney in South Carolina, he probably would be

h~n~ .0 conclude that when Rick Highlander got

up that aorning, he knew that he waa going to

kill Gloria Siaonelli, and the only thing left'

to chance was at what spot he would find har and

at what point he would decide it was tiae to

take her life, and I suggest that you can

believe that sequence of events froa Mickey

Chaabers, that everything he aaid ia true.

because everything he said waa corroberated by

other wltn& ••••.

Mickey said that Rick caa. to find

hia that aorning, and Rick adaits as auch in hie

atat •••nts.
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~ay. they t~.n w.nt to Ruffu .ord to r.nt a ~ar,

.ur••~ough Lynett. Boyl. co•• in and .bow. you

that. car we. r.nt.d th.t day, that .nough

they ••de was at • condoalnlua wbere Rick tried

to borrow money, and 3ennifer Saitz cam. In and

s.ld, sure enough, Rick wa. there that .orning

trying to borrow .oney and there wa•• black guy

to this li~tle d.lic.t •••• n in V.ntnor to try to

get the check ca.hed, and .ur••nough, Moi.h.

Shiner ca.e in and v.rified that that occurred,

and that there w.re at l.a.t two black guy. in

the car that w.r. waiting for Highland.r, th.y

they went to Rufus' bouse, and the conver •• tion

was about whether the gun was .till th.re, and

Rufus, wbo do•• n't know Nickey to the point that

he didn't even r ••••b.r Mickey'a n ••• , Rufu.

Duff corroborates, sure enQugh, Rick .a. there

with Mickey and he was a.king about the gun.

Mickey .ay. taht they th.n drove back to pick up

tho ~neck fro. the Atlantic Palac., I think it

18, wherever the job had been done, and aura

enough, the ch.ck got pick.d up, b.c.u•• Rufu.

Nick.y

Rick .aid that

Mickey .ay. they th.n w.nt

being Mickey Ch•• ber. and Rufu. DUff.

who was with Rick at the ti.e.

got paid out of it.
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New York and that the credentiale u.ed .ere

it. and RIck adeit. that that'. the c •••.

depo.lt ••• left on the c.r th.t it could h.ve

in. And Bure enough, the girl co••• in here

Mickey Ch••b.r •••1d

Th.t conduct by the d.fendant thatthe truth.

and'.o you can be .ure th.t h••a. t.lling you

corrobor.tes what Mlck.y Cha.b.r. had to •• V.

Ivery .top along the .ay

that that happened.

that they th.n .topp.d at Rufu. Duff'. hou•• to

Atl.ntic CIty, h.d • f.w drink•• a fe. drug.,

Mickey Ch••ber••aid that th.y then •• nt into

Margate lookIng for h.r car and that th.y found

Mickey Ch•• ber. s.ld th.t they .ent around

pick up the gun. and .ur. enough. Rufue .ald

been taken out of state. could have gone up to

Rick Si.onelli. and that there •••• black guy

w'~~ ~ie .t the ti.e that they .1gn.d in.

th.t they checked In th.t .fternoon, th.t It •••

fro. the Pier Six and has the rec.ipt and .ho••

th.t they then went to the PIer Six .nd took a

awhile .nd that RIck 1. the one who .1gn.d it

those of MIckey Ch••ber •.

sho.er and changed and checked in there for

• white guy who .1gned In. th.t he u •• d the n ••e
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We alao know that Rick intended to

atre,et hoae.

that he intended to kill her •• tateaent. aade to

coae away with the conclu.ion tbat this wa. a

in an.

"Queation: Did

a. adaitted aa auch to

Well. he .aid tbat thare wa.

Aalking out of a bar in broad

thinga to get her not to do it.

frien~. on ~he phone.

3udy Bryara.

inforaation and waa going to te.tify again.t

to get her .ea.ag •• , to writ. her letter.,

hia, and he had tried real bard witb attornewa

charge. pending, you know. and abe bad

be tell you what he had tried to do to gat ber

kill Gloria. becau.e he adaitted a. auch to hi.

not a knee je~k .aotional irrational reaction to

purposeful, planned f pre•• ditated aurder, it .a.

G 10 ••

but wben you take tbat conduct that day and you

open parking lot to take a fellow down the

any provocation on the 25th of April other' than

~dd to it the .tateaenta aade by Rick Highlander

convince you that the killing was on purpo•• ,

day. would. in and of it.elf. be enougb to

friends. and whan you add to it hi. articulated

aotlve of why h. wanted to kill bert .~.t...nt.

about wanting to avoid going to jail. 'you bad to

,-
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Well, wh.t do you

2 .ean." And. later, "Yeah, to try to convince

3 Glorl. not to glve her evldence .g.lnet hl •.

The phone wa. changed to an unlisted nuaber.

tried writing letter., he got no reaponae.

6 trled to get people to t.lk to her, he got

Be

Be

7 attorneya to talk to her and abe wouldn't change

8 her .1nd. Dld he tell you why he kl11ed

9 Glorl.? Answer: Becaua. ahe wa. going to turn

10 evldence .g.ln.t hi••nd he will go to pri.on

11 for fifteen ye.r •. W•• he the one who brought

12 up the .ugge8tlon of going to pri.on? Ye.. .1 r .

13 Nh 'id he •• y .bout th.t? Be didn't w.nt

14 he w••n't golng to j.il. Just: that .ay. I I. not

15 goJ,ng to j.il? Y.ah, y .....

16 Be told hi. friend the •••• thing,

17 .nd he told the police the •••• thing. B. told

,

18 the people who interview.d hi. fro. the W.B.I.

19 th.t he kn.w wh.t h. did when he did it, th.t it

20 w•• pre.edit.t.d. th.t h. pl.nn.d to kill Glori.

21 for.t l ••• t • we.k before he .ctu.lly took her

22 Aif. ~nd th.t h•••cur.d • gun for th.t purpo••.

23 To b••ure, the word. in the confe•• lon th.t

26 Rjck 8igned were the word. wrltten down by the

25 r.B.I. offic.r. but the r ••• on f ••k.d the

KATHY &. DURAND - orWICIAL COURT RIPORTIR



•

1 F.B.I. officer to have his notes ln front of hi.

2 wa. so ~h.t he could read to you tro. hie notes

3 the exact a.ae ideas that caae fro. Rick's aouth

4 that ultl.ately appear on the confesslon that

5 Rick voluntarily aigned, words that includa, "I

6 knew what I did when I did it. If I have to pay

7 the price, I will." Nards 11ka "I knew when I

8 dld it. If I had lt to do over again, I would

9 unload the fucklng pistol on her and tha guy

10 toO. 11 Words like. "1 aeant to do what I fucking

11 did" laaedi~tely on the heels of discusslng the

12 .357 .agnua that he had acquired. Nards like,

13 " . w I was going to kill thst .othar fucker."

14 It was pre.edltated, snd thst he had planned to

15 kill her for up to a week before he saw her at

16 the Greenhouse. and words 11ke "I ai.ed to kill

17 that .other fucker. I shot her again because

18 she opened her .outh, ao I thought I .issad

19 her," ABd he added, "I .eant to do what I did.

20 I'. not sorry I did it. I did what I felt I had

21 to do."

22 How .ore can ha ba claar in

23 lndlcating. through tha aouths of thase poa~ca

2~ olficers, that he did axactly what ha plannad to

26 do. that be hated hsr. that hs was afraid of
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The next Itea that tbe defense

thi* intoxication. ~hat his facultiss wers so

planned, that it ••• , In bi. word.,

preaedltated.

Intoxication,

He suggests to you ~hat

Wha~ you wl11 hear In the

b.fore 1t caD reduce aurder to ••nelaughter,

knowing or purpossful conduct.

prostrate were so rsduced by ths lsvsl of drugs

requirss that you have soae doubt by virtus of

becauae he took drugs on the day that Glorla

necessarl1y aean that you're not guilty of

drunk. or the fact that you get hlgh does not

introduction of drugs and alcohol In his systsa

to •• nelaughter.

Gloria dled. that soaehow that voluntary

urge. 1. intox\cation.

3udge'0 charge ls tha~ the fact that you get

reduces hi. level of responslbl1lty for aurder

died. __ y because he drank on the day that

peral~ her ~o r~in hls 11fe. ~ha~ he told peop~e

that he got. gun for that purpose, and that

there ••• nothing at all apont.neoua about the

he was golng to kl11 her. that he hired soaebody

killing. thst It was conscious. ~hat it was

to drive hi. to the acene and take hi••••v, and

golng ~o jal1 over her. ~ha~ he wa. no~ going ~or; 1_...J
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1 and alcohol that he waa that Incapable of

2 knowing what··be .a. doing, incapable of .ct~ng

3 purpoaely or knowllngly.

" Ro .... clearly there .a. evidence of

5 the Ingeatlon of druga and alcohol that day.

6 RIck .ald that he had It. and MIckey Chaabera

7 aald that the two of thea had It together. But

8 the alcohol conauaption waa apread throughout

9 the day. and If you look at the delIberate way

10 In whIch HIghlander conducted hIa.alf th.t day.

11 and you loor at all of the detaIl. that he wa.

,
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able to rea.aber about that day, there 1. no .ay

you __ n conclude that he ••• ao far gone on

drug. and alcohol that he wa. Incapabla of

knowIng what he .a. doIng. that ha .a. Incapabla

of actIng purpo.aly. He had a plan that bagan

early that aorning and culainatad .ith hi.

flIght up to Ke. York. and throughout tha antira

day. Mlckay Chaabara .aa abla to undar.tand

evarything he .aId, throughout tha antira day,

Hlghl~nd.r w•• conac1ou. of where he ••• , be •••

eon.cIoua enough to gat tha paycheck, to get It

caahed. to 91Ck up tha rantal car, to go loo~

for GlorIa at the apots ha knew .he frequented,

to go back and gat the gun after heving chacked
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on it earlier in the .orning. to ••ke aure the

gun was loade~. and ev~n wi~h hi. bu.~ed ankle.

be wa. able to coordinate ge~tlDg out of •

aoving car wi~h a gun a~ hi•• ide. walk up ~o

Gloria. shoot her once, and wa. aware enough to

know that if when ahe went down abe ••• atill

talking he'. got to ehoot her agaln to .ake aura

ahe'. dead. and he w•• a.are enough to know that

~her~ wa. a fellow wi~h her ~ha~ wa. a ~hrea~ ~o

hi., and that you better at l ••• t ••ke an .ffort

to ehoot hi. a. well aD that you don't bave •

witness, and he w••••are enough to get back,

an -rdina~ed enough ~o oe~ back in a aoving

car wi~h hi. bu.~ed ankle and ~o crouch down on

~he floor under ~he da.hboard .0 he wouldno~ be

.een and give Mickey direc~ion. ~o ge~ hia up ~o

N.w York ~o ge~ ~o ~he Por~ Au~hori~y ~o ge~ on

a bUB ~o ge~ ou~ of ~own.

Ladie. and gen~l.aen. I .ugge.~ ~o

you ~ha~ he aay have been high, and Mickey

explai~ed ~o you ~ha~ when you ~ake cocaine. i~

.c~ually revive. you. he aay h.ve been high, bu~

~here ie no way you can conclude ~ha~ he .a. eO

fer gone ~h.~ he didno~ know wh.~ he ••• doing.

Hi. aind. I .ugge.~ ~o you, .ae perfec~ly clear.
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he had done it and that he .eant to do what he

What you are left with 1 •••an

who aade a conscious and purpo.eful deci.ion to

about hi. p~rpoae than the fact that when abe

went dawn, he .tood over her, a. Tanya Martin

told you. and pointed the gun down at her cheat

the ••• ene. of purpo •• ful aurder, a aurder

coa.itted by hi. own hand and conduct. and a

aurder co.aitted clearly with a purpoee to k~ll.

not ju.t to cau.e eerioua bodily injury

That i.

It was his

Nothing could be clearor

He adaitted after the fact that

He told people in a~vance that he was

He devi.ed a plan on the 25th of April and

It was his soul that had gone aad,

fe.ulting in death.

he executed it ju.t about perfectly.

going to do it.

did.

.it i .. 4; _

soul that was intoxicated, not with drugs or

alcohol. but with rage that this girl would have

the teaerity to resist hia. that this girl would

have the nerve to stand In hi. lite'. way and

try to put bia in jail for soaething that he

felt was just. ainor slap aero•• the eye, and

.0 I suggest to you that intoxication i. not

there. just •• heat of pa •• lon provocation 1.

not there.
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fired at Patrick Sullivan. and we know it

Highlander told ua. in all of hia etateaenta,

it's one thing that'. conaiatent, h. told u.

that after h~ ahot Gloria that he aaw Patrick

Suiliva~ there, ha perceived hia ea e threat and

he took a ahot at Patrick Sullivan, and indeed,

and pUlled the trigger. a1810g at her che.t,

using a weapon that 1s known to be capable of

lethal use. a hollow point bullet intended to

not siaply go through and coae out the other

side. intended to au.hrae. 1n her chest. to

coapletely destroyed her heart and reaov. any

chance of her reviving or living through the

intoxicants that day. but all that deaonatratea

is the level of Mr. Highlander's character. that

he needs to d¥lnk to get the courage to co •• it

the cowardly act of gunning down an unaraed

wo.an .,. the parking lot of • bar.

The other aerioua charge in the

indictaent. which I will try not to apend auch

tise on. probably apent too auch tiae alreedy.

ia the charge that there waa an atteapt to kill

Rick

Sure. there were

We know that a ehoot waa

becauae Rick Highlander aaya eo.

Patri~k Sullivan.

incident of being shot.
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what caue.d her to fall 40wn.

aleeve an~ through her ahoulder without grazing

an4 ••4e uae of Gloria Si.onelli'a coat in

explaining to you how he conclu4e4 that ahe waa

And tha eDtr~Dce

Doctor Ja.on had ace ••• to

The firat ahot went through her

There were no .ark. on her akin, ao

That wa. ahot nuaber one .

The inference being, yeah, I ahot hi. an~

the akin.

ahot twice.

tha~ Gloria did deeerve to die.

And there ia nothing inconeiatent

about the physical evidence with the theory that

Rick articulates, that two ahoot. were·fired at

C:<-'- and the third waa the one that waa fired

and e~it wound configuration on tha ar. ia euch

that the are hed to be raiaed tor the bullet to

go through thie weyand then go through the

at Petrick Sulliven.

d j e • "

he knew ahe had not been hit.

when he talked to 3u4y Bryara, he didn't even

know whether Patrick Sullivan had been hit. He'

wasnlt 8ure until he talked to Lieutenant Welah

at the airport, an4 he aaked Lieutenant Welah

about Sullivan, and Sullivan aaid no, he didn't

get hit, and Highlander reapon4a, "That juat

proves that there 1•• God, he didn't deserve to

.-houlder.

_.
1

2

3

4

5

6

7

8

9

10

1 1

12
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He ueed the jacket a. well fur

2 .ho~ nu.ber ~wo, and he de.onstrsted, not only

3 with the jacket but with the autopey photqgraph

4 thet you will heve tor your del1berat1one, that

~ there was an entrance wound in the ar., and a.

6 the ara had been placed over her tace to eh1eld

1 hereelf troa Richard Highlander, that the bullet

8 tore through her ara, and that that eaae bullet

9 entered her che.t, and that that 1. wh~t cau•• d

10 her death, and that wae bullet number two.

11 Bullet nuabel three was the one that hit 1!IQ

12 blacktop where Rlck where Pet Sull1v~n lay

)3 and exploded, leaving trag.ente all ov.r the

14 canopy in tront ot which he l.y, and it'. the

15 cula1nat1on ot thoee trag••nt. that 1. bull.t

16 nuaber three. That wa. the one 1nt.nded to kl11

17 Pat Sullivan tor preventing, Or in an .ttort to

18 prevent hi. troa g.tt1ng in Rick H1ghland.r'.

19 way.

20 I eugg •• t to you, ladl •• and

21 gentl ••en, that Rick Highlander 1e the kind ot

22 per.on that I de.cr1b.d in the op.nlng

23 .tat •••nt, ••••• like ag•• ago, that he wa. the

.. 24 kind of per. on who t.lt that he had a rigbt to

25 control thlnge, that h. had a right to po•••••
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1 and control even other people's live., that he

would not abjde hi. life being interfered with!

by a for.er girlfriend, and that when .he thr.w

hi. out after the assault, and when ahe got the

restraining order against hi. and signed

criainal charg•• again.t hi •• and wh.n he

perceived that hi. life would b. interf.r.d With

by hia h.ving to go to jail. h. took a s.ries of

step. which ulti.ately led to the deci.ion that

the only way out was to kill Gloria. that no

faally court r •• training order. that no faaily

court judg., that no for.er girlfri.nd was going

tc '-~~rfere with his life by putting hi. in

jail. She .ad. the d.ci.ion to draw th. lin•.

She was not p.r.itt.d to follow through. Rick

took her lite to •• ke Bure of it. In her na•• ,

I •• k you to draw that lin., to find that this

d.fendant 1. guilty of a knowing. purpo •• ful

aurder of her, to prevent her fro. t •• t1fY~llg

again.t hi •• and that h. i ••qually gUilty of

att •• pting to kill Pat Sullivan for h.ving

eo•• itt.d the •••• cri •••• Glori., for h.ving

the t ••• rity to b. th.r., to po •• ibly int.rter.

with bj. lif ••nd hi. d •• ir. to .void

2

3

4

&

6

7

8

9

10

11

12

13

14

1 &

16

17

18

19

20

21

22

23

2~

2& con •• qu.nc •••nd to .void j.il. Th.nk you.
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pre.ence ot the jury at 1:00)

you a better sense of our schedule tor thl.

wIll ~ove to que.tlon 2-A. the aggravated

We'll

I'll gIve

Thank you.

I'll a.k you to be

You need only to

I pr~po.e to add ~n

It Is laperatlve

Gentleaen, ju.t very

Thank you, Mr.

I'd lIke to be able to

The plan that you have .aye

You've heard now aI.oat everything

THE COURT:

THE COURT:

Ladies and gentle.en, we wl11, at

Page twelve 1. at the poInt WDer. I

(The tollowlng 1. heard out ot the

brletly.

and It allege•• 0 and .0.

in ~ .~e jury roo. and start your deliberation.,

hear trom ae .a to the applicable law, but it ia

that you're going to hear.

neverthele~8 quIte 1.portant that untIl you get

instruction.

this time. recess tor lunch.

Talasnlk.

back by two o'clock.

atternoon a lIttle later.

during your luncheon recess that you r •••aber ay

dl&cu•• lona about this ca••••ong your •• lv•• and

atter ay reaarks. that you not have any

que.tlon 2-A 1. called aggravated aan.laughter

start proaptly at two thl. atternoon.

aee you back by two o'clock.

certaInly. ot course. wIth anybody el.e.

r'L..J 1

2

3

4

5

6

7

8

9

10

11

1 2

13

14

15

16

17

18

III

20

21

22

23

2 ~.

25
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add1tlonal .entence there, ao that the beginning

advisable that we Infora tbe jury ae to the --

labeled aggravated •• nelaughter?

specific objection tbat I raised.

THE COURT: Ro.

•

This IS

Question

I don't think that'.

I propo.e It 1. Dot

That was the

Is tbe verdict sbeet

I thought that wlt"t

Ye., I think ao.

MR. PRESTON:

Mil. PIlESTOR:

MR. PRESTON:

THE COURT:

MR. PRESTON:

as to degree or anything.

.e he~ dlecuse.d we. tbat the eleaeDt. ot the

oft.ns. wa. laportant, and I tblD& tbat that'. a

problea, It we're going to be con.l.tent wltb

our previoua diacu•• lon •.

tbe verdict .beet 1. Dot labeled aggravated

••nelaughter or otherwi.e.

THE COURT: Que.tloD 2-A doe.D't

bave • ~ltl., Dor do•• 2-B.

2-A Is called aggravatsd aanslaughter.

of that paragraph reads as follows.

• different kind of aanslaughter f~oa the

paa.ion provocation type of ••nelaughter. It

alleges that tbe ~efendant, et cetera. Otber

~h.n tbat, we w111 proceed.

.-
1

2

3

6

5

6

7

8

9
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THE COURT: It'a in the included

there ie an aggravated aanelaughter count in the

indict.ent.

yuu

n ••• ,

n •••••

I agree with

be, on the

I don't think that

ia, and ehould

MR. PRESTON:

THE COURT: No,

focusthethat

ale.ents. but each of the chargee 1n the

indictaent and in the verdict aheat haa a

and 1n all other c •••••e have given the.

and I felt it wae appropriate to naae the

charges. All I'a doing ia differentiating ~he

type of aanelaughter.

1

2

3

4

II

6

7

8

9

10

1 1

12

D

the verdict aheet. and thererore,

that we need to label it over here

14

111

16

anywhere on

don't know

MR. PRESTON: And doean't appear

I

17 where it' a not rafarrad to or labalad anypl..co

18 elae.

TBE COURT: I underatand.

MR. PRESTON: I do bave one

difficulty with proaecutor'a auaaatlon.

THIl COURT: Mr. Davla.

ill

20

21

22

23 MR. DAVIS: Be'a apeaklng.

3udge.

3udge.

24 tor both of ua.

26 MR. PRIITO.: W. h~d had a aotloD
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•

1 w1th regard to both the gUilt phase, the penalty

2 phase with re.pec~ to the reterence of tbe

3 testi.ony abo~t an execution style killing.

4 That execution style killing, there .a•• aotion

5 in li.ine .ade and ordered that it not be

Anyway, I believe the Court'. co••• nt

the Court recognized the

to this as an execution.

6

7

8

9

brought out. I think

prejudice ot reterring

The Court is.ued that

ca•• out.

order. At one point it

10 was that its co.log out wa. inexcusable, 1n

11 light ot the order that the Court had issued,

12 and yet, the pro •• cutor, not once, but on two

~3 oc~~'~~n., referred to this a. an execution.

1n the context of executing a plan. I don't

want to get into whether I think it .ight have

been a very sophisticated ettort to get the word

in, but I did not hear a specific reterence to

execution ••• description ot the ahooting. .e

.ay have a.id it, .nd you •• y be right.

MR. PRBSTO.: I think the Court

.ay be advi.ed to review the tran.cript, an~ I

believe that it wa. vary cla.r.

THB COURT: The tranacript will

THE COURT:14

15

16

1 7

18

19

20

2 1

22

23

2(

25

have .i.sed it.

Mr. Preston, I .ight

I heard the word execution but
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Talaanlk did dellver hla au.aatlon.

~rejudlce and the recognlzed prejudlce, we

context of the auaaatlon, that It would ba

If you

And .y appllcatlon

all of our atteapta

And I thlnk that It

Aaaualng that It waa

Aa I've Indlcated, Mr.

The appllcatlon for

You .ay be rlght.

MR. PRESTON:

If It waa, !t eacapea ay attentlon.

MR. PRESTON:

THE COURT:

l.proper at thla atage, In any evant.

prevlously to exclude thla, In 11ght of the

any partlcular cautlonary inatructlon to the

a~eclf~c appllcatlon, If you wlah aa to addraaa

And I a. not aatlafled, In the context It would

wlah, and I'a not golng to do It wlthout a

be wlth the overall evldence In the caae and tha

that way on two occasione in hi. au••• tian with

mlstrlal wl11 be denled.

THE COURT:

Is that In light of our

what la It.

accurate.

Preston'a recollectlon aay be perfectly

referred to as an execution, and referred to

was very clear that It was the kl11lng that was

speak for Itself.

greater e.phasls, wlth great pasalon, as Mr.

.ave for ai.trial.

r-' 1L.J

2

3

4

6

6

1
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1 jury in ay charge, I will con.ider that. You

2 a.y have the Aunch"hour to consider it. II. not

3 going to do it without a .pecific reque.t to do

• aD.

5 MR. PRESTOIl: Judge. I can .tate

6 right now clearly that it'. the type of thing

7 that can't be cured. Thi. di.cu•• ion wa. had

8

9

before.

that it

The behavior repetitive. I

.a. inexcusable, a. the Court

b.li.v.

had

10 characterized the previous incident, and at this

11 particular 8~.ge in the proceedings, any

12 in.truction will only aggravate a .1tuation

13 wh.~ ~. beyond repair right now.

l' THE COURT: W.ll. I'. not inclin.d

16 to give any instruction, Mr. Pre.ton, I

16 indicat.d that. Okay .... will r.c •••. Pl.a"o

17 be her. pro.ptly by two.

18 (Wher.upon the Court t.k••

19 a lunch.on ree•••• t 1:06 p ••. )

20

21

22

23

24

26

(Afternoon •••• ion i. eontain.4 1n

Volu.e II. tak.n by G.rald W. Abarno.

C SR. )
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2

3

2

(The following i. heard in open

court at 1:S0 out,of the pre ••nce of

the jury).

THIl COURT: All right, gentle.en,

firat let •• place on the record ao•• fact •.

6 had this .orning a conference 1n ch•• bera with

7 Mr. Pre.ton end Mr. Tala .. nilt, at which ti •• Mr.

8 Pre.ton outlined for •••o.e of the thing. that

9 bela going to spr.ad on the record here now with

10 re.pect to the sub.tance of our upcoa!ng

11 proc •••. A. a re.ult of that di.cu•• ion and the

12

13

reque.t. a de by coun•• l, I have agre.d to

adjourn the proceeding. that were echeduled for

1. At .y reque.t. the Sheriff'. Office

15 called each of the .1ateen .e.ber. of the jury

18 penel and directed the. not to report to.orrow,

17 but rath.r to report Monday .orning. and by the

18 •• Y. that'. at 10:30. I'll reque.t that you

19 ge~tle•• h b. her. at 10:15 .0 that w. can .alte

ao .ure-tbat we have a .an.a of what'e happening.

21 In any event ••e wl11 co •••nce the aubetantive

22 part of the next pha.e of the trial on Monday

o
23

a.
• orn-ing.

What I would lilte to acco.pllah

•

as this afternoon can be done quicltly, and in

KATHY I. DURAND - O"ICIAL COURT RIPORTIR



1

3

generel. fella in~o the following ca~egoriea. I

2 would like to have ~r. Talaenik .ake a proffer

3 tor the record a. to what evidence he intends to

• adduce In the penalty ph••• , or a. to what

5 evidence he intend. to rerer to the jury's

6 direction for conaideration in support of the

7 two .ggr.~.tlng factor. that have been cited.

e I'd lIke to have Mr. Pre.ton, to whoca attention

9 ~arlier today I directed the provieione of

10 3:13-4b. preeent. for the record. the .i~iga~ing

11 factora upon which the defen•• will rely .nd a

12 proff.r of, in gen.ral. ~he di.covery and the

13 nature of the proof., at l •• at a. to that expert

14

15

c-._ .. l~ony and the

what Me can about

like. I'd

schedule,

like to diacuaa

then I'd like to

16 revIew the propo •• l that I gave you ao.etl •• ago

17 with reapect to .y opening re.ark. to the jury

18 that would be delivered on Monday .orning. and

19 laetly well let .e do thi. firat and I'll get

20 it out of the way at thi. point. I have, Mr.

21 Tal.enik, I don't know that I've discua.ed it

22 wit!! you, but with Mr. Pre.ton and Mr. Davia, I

23 hav5 .entioned .y review of the Zola deci.lon.

2{ particularly that part of the deci.ion that ia

28 at page 430, and I have pre.ented to the. ac I
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do DOW to you, • docuaent that I've •• ked Mr.

Pre.toD, at the appropriate tl •• ,

o 1

2

3 the defendant .. It l
• ay reading of

to review with

the Zola

4 decieion that, and .y deter.ination that the

proce •• 1nvolved there of elocution require.

certaIn procedural and 8ubstantive guidelln •• by

••boding the proceduTal and 8ubatantlve

guidelinee which Mr. Preeton, at ~he appropriate

ti.e, atter you've had the opportunity to review

it with the detendant, you and I and he will

diecuee it. Ie there anything elee that either

of you n ••da or that n ••d. to be on our agenda

this .fternoon?

5

Ii

7

8

9

10

1 1

12

13

14

the Court. I have pre.ented. a wrl~t.n docu•• nt

15 MR. TALASKIJI:: I have nothing,

16 thank you. Your Honor.

17 MR. PRESTOK: Kothing, .1udge. The

18 only queetion I have ae to how .uch Rule 3:14 ie

19 golng to require •• , but w. can get to that a.

20 we go along.

21 THE COURT: Let'e leave that until

22 we ~ave a proble.. All right. Let.e tiret get

23 .y handy dandy notebook out here, Today i8 the

LJ 2.

25

I've co.pletely loet touch.

whet day ot the week it ie.

I don't know

KATHY I. DURAKD - OFFICIAL COURT REPORTER



Thur.day. the 22nd.1

2

SHERIFF,

THE COURT, All right. Mr.

3 Tala.nik, the.State l
• proffer with re.pect ~o

• aggravating factors.

of aggravating factor. wa••erved on defendant

.nd d.t.n •• coun •• l on the 20th ot 3un. 1988.

.nd it li.t. two .p.citic .ggr.v.tin~ t.ctnr •.

At the ti •• ot the p.n.lty ph••• ot th •••

proceeding., the State do •• Dot intend to

5

6

7

8

9

10

MR. TALASIlIIC, Your HaDar, notice

11 introduce any additional witn•••••• te.tiaony.

12 phy.ic.l 0- docua.nt.ry .vid.nc.. Th. St.t.

13 wIll •• k, pur.uant to the .tatute, that certain

1t pc ... ~on. of certaIn witne •• ·• te.tiaony be

15 con.i~ered for purpo.e. at the penalty pha •• ,

16 .~d then we'll .lso •• k that c.rtain piece. of

phyaical and docu.entary evidence that were

oth.rwi•••daitt.d in the gUilt ph••• b.

con.id.rod tor purpo ••• ot the p.n.lty ph•••.

Th. prott.r would includ. th.t

portion ot the t •• tiaony ot 30hn .nd Glori.

Si.on.lli which r.t.rr.d to the .xi.t.nc. at

17

18

19

20

2 1

22

23

2'

25

r.lationship b.tw•• n the d.c •••• d .nd

d.t.nd.nt. the -- th.ir knowl.dg. ot

a •• ~ult incident that occurred OD the

the

the

18th ot

the

KATHY E. DURAHD - O"ICIAL COURT REPORTER



1

6

March whlch leed to the elgnlng of. flrst. a

2 aiaple ••••ult coaplaint, and thereafter. an

3 aooravated ••••ult coaplaint, and the pursuing

• of re ••die. under the Do ••• tic Violence Act.

S their knowledge of her having given atat ••ents

6 to ths pollee In support of those coaplalnts. of

7 her appearance and t •• tlaony at thk do••• tic

8 v101ence hearlng on the 31st of Marcn In the

9 ~resence of the defendant. and thelr

10 conversations wlth her regardlng her wl11lngness

11 and re.olve to pursue these cr1.1nal charge•.

12

13

The the State wl11 proffer to the

jury ao auch ot the t •• tlaony of Jean Hendereon.

14 O~ Jean Bruni. using her .alden D•••• with

15 re.pect to her contact. with the viet1. and the

16 parente to l.arn of the ••••• It and a

17 descrlptlon of the vlctl.'s than condltlon. hsr

18 converaatlona wlth the vlctl. when the vlctl.

19 returnad to work regardlng the vlctla's

20 wl11l~gnesa and resolve to puraue the charges.

21 and her corroboration ot the pre •• nce of Pat

[..J

22

23

2.

211

Sulllvan wlth the vlctla at the Greanhouae Bar

on the evenlng of the shootlng.

State wl11 refer the jury to that

portlon of Investlgator Cralg au•• ler's
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1 te.tiaony which include. the t.king of •

2 state.ent froe the vietta with reapect to the

3 •••ault, that.state.ent having been taken on the

• 30th of March, the pre.ent.ent of that atat ••ent

5 to the Grand 3u~y. their return of an indict.ant

6 ch.rging .ggr.v.t.d •••• ult on the 6th of April,

7 .nd the f.ct of the indicta.nt .nd the inclu.ion

8 of her atat •• ent 1n the discovery th~t .a.

g ~th.rwl •• forwarded to defendant ~nd defen••

10 couna.l.

11 Th. Stat. would proff.r .0 anch of

12 the t •• tiaJny of Di.n. Pond a. would indicat••

13 conv.r •• tion With the d.f.ndant in early April

14 01 1988 reg.rding hi. conc.rn over going to j.il

1& ••• re.ult of charg••••d. by Gloria, and aD

16 auch of her t •• tlaony a. related to •

17 conv.r.ation with the defend.nt on the 20th of

18 April reg.rding hi. intention to go to a l.wy.r

19 th.t day to try to get the l.wyer to cont.ct the

20 vieti.'. parent••bout withdrawing the charge•.

21 The St.te will proffer .0 anch of

22 the t.etiaony of 3ennifer Saitz •• inClude.

23 t.king the defend.nt to a lawyer on the 20th,

2. her ob.ervation••• to hi. d ••••nor upon I ••ving

25 the l.wyer'. office and her conver •• tion. With
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n 1

8

hl. there.fter r.g.rdlng hl. f •• r. of golng to

2 j.l1 ov.r the ch.rga. brought by the vlctl., hl.

3 dl.cu •• lon of, the po •• lbl1lty of kl11lng h.r, of

4 shooting her with. gun. and her conver •• tion

~ with hi. about the occ •• lon wbere he waited for

6 h.r out.ld. of h.r work wlth •. 358 h.ndgun.

7 State would proffer _0 auch of the

8 t •• tlaony of Robert Brook. a. ~ould include

9 conversations that he had with tha defendant

10 reg.rdlng d.fend.nt'. concern over golng to j.l1

11 ••• re.ult of the ch.rge. brought by the

12

13

vlctl.. L1.0 the t.ct th.t he took, th.t 1. to

•• y, Mr. Brook. took the defend.nt .round In hl.

14 c •• on varioue occ •• lona checking on the viet!.,

15 prlncip.lly .t h.r p1.ce of •• ploy.ent. Such

16 further t •• tlaony a. included conver •• tion. with

17 the d.f.nd.nt r.g.rding hi. Incr •••• d 1ev.l of

18 dietre •• upon receipt or the indict ••nt, hi.

19 dJ.cu•• lon of • d •• lr. to kl11 the vlctl. to

20 pr.vent her fro. puttlng hl. In j.l1, .nd

21 dl.cu •• lon. wlth hl. on the 26th of April

22 r.gsrdlng. d.cl.lon to kl11 the vlctl. over the

23 ch.rg •• , .nd fin.11y, the dl.cu•• lon wlth hl.

r l
U

2G over the phone .fter the defendant'. returl\ to

25 New Jer.ey where there wa. an ad.i •• lon that. a.

KATHY S. DURAND - OrrICIAL COURT RS.ORTSR
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1 part of the shooting incident, a .hot wa. fired

2 at the direction of Mr. Sullivan.

3 ,So auch of the t •• tlaony of

• Michael Reed would be offered a. include.

~ conversation. with the def.ndant r.g.rding the

6 defendant's concern over going to jaIl over the

7 viet1a'. charge., conversation including

8 defendant's indication that h. would kill h.r to

9 : •• p her fro. testifying, an Indleatlon that.

10 h.ndgun WQ. acquired, and th.t it wa. acquir.d

11 for the purpo •• of killing h.r, his r.coll.ction

12 ot the Inc~d.nt. at the Brooke' apart.ent on the

13 24th of April r.g.rding the •••• kind. of

1. c~"v.~•• tlon •• and the poet arr •• t conver •• tlon

1~ with Hr. Highlander ov.r the phon. wh.r., again,

16 there wa. an indication, a. part of the incident

17 re.ulting In Gloria'. d •• th, • ahot wa. fired at

18 her co.panion. Mr. Sullivan.

19 State would proffer ao auch of the

•
~.

20 t.eti.ony of D.tectiv. Moon.y that includ.d

21 phone conver •• tlona with the defendant wh.r~ he

22 .xpr •••• d hi. concern over the charge. brought

23 by the viet1 •. his concern over the charges

24 b.ing upgrad.d and hi. in.iet.nc. that h. ~ould

2~ not go to jail.

KATHY E. DURAND - OFFICIAL COURT RB.ORTER
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So .uch of the te.tl.ony of MIckey

2 Cha.ber. would be off.red a. would IndIcate hIs

3 ob •• rvation that when the Mo.an ••• roed fro. the

• bar that there .a••••n with her, hi.

S ob.ervation. that the defendant got out of the

6 car, and .iaultaneausly r ••oved a handgun as be

7 did, hi. ob.ervationa that the defendant

8 .pproached the dIrect In the ~lr.ctlon of

9 the two of the., th.t he heard three .hot., and

10 ao auch of the conver •• tioD tber ... tter that

11 Included a reference by the defendant to hI.

---,
L.J

12

13

baving abot Lt the -•• le a ••• 11 •• the wo.an,

and the tact that the car ••• ob.erved before

. • the asclalon .a•••d. to pick up the gun fro.

15 Rufus D~ftt. re.idence.

16 State would proffer .0 .nch of the

17 te.tl.ony a. Mol.he ShIner that Included

18 conver.atlon. wIth the defendant where he

19 IndIcated an Intent to kIll the vlctl. If .he

20 dIdn't drop the chargee In concarne over goIng

21 to jaIl.

23 ~urr •• Included convereatlon. wIth the

o

22

2.

So .uch of the te.tl.ony o~ Rufu.

derendant regardIng proble•• that he had wIt

•

2b the viet1. and the charge. brought and concerna

KATHY K. DURAKD - O•• ICIAL COURT RK.ORTKR
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lover going to jail. and al.o including .toring

2 ~h. w.apon there, checking on it on the .orning

3 of Gloria's d.ath and picking it up so.etta.

• atter dark.

6 McCabe •• included conver •• tions with the viet1.

7 regarding har willingna •• to purauo tha charge.

8 and which include. indication. that Mr. Sullivan

9 va. with tha victi. on the night of the killing

10 at the tiee that Mie. McCabe her.elf left the

11 bar.

12

13 Sullivan

So .uch of the teeti.ony of Pet

Sullivan would be offered a. would

14 :,&y~c.t. hi. pr •••nce at the bar with the

IS victis. that he left the bar with the viet i ••

16 hie relative proai.ity to the victi. a. he .aw

17 the defendant approach. point a gun at the •• and

18 'hie recollection of three .hot. being fired.

19 So auch of the t •• tlaony of Tanya

20 Martin would be referred to •• indicate. that

21 she ob•• rved the defendant approach the viet1.

22 and Mr. Sullivan. that the two of the. were

23 to~.ther. that .he heard three .hot. and that

2. the victi. and Mr. Sullivan were both on t~e

26 ground in the approai.ate location together.

~ATBY I.

·



1

12

So auch of the t •• tiaony of Doctor

•

2 3a.on. Officer Harbison and Officer Hannigan

3 would be offered in support of the theory tha~

• ot the three ahot. fired. two of the. were tired

5 at and struck the viet i •• the third one .truck

6 the ground in the area of Mr. Sullivan and

7

8

9

10

1 1

12

13

exploded. cauaing lead trag.ent. to be in the

overhang. or the entrance to the overhang behind

wh~re Mr. Suillvan lay.

So auch ot the teetlaony ot 3udy

Bryara would be prottered a8 would Include her

conversatlon~ wlth ·the detendant aa to why ha

klilad the vlctla and aa to the tact that he

14 shet at the aal. co.p.nion .t the •••• tl •• the

15 .hot or the shootlng ot Glorla Slaonelll took

16 place.

o

17

I 8

19

20

21

22

23

24

And alao ao auch ot the taatlaony

ot Lleutenant Nelah, Inveatlgator 3ullano and

Age~te Davla and Cleaena that Include

converaatlona wlth the datendant aa to why ha

kliled Glorla Slaonelll, aa to tha tact ot

.hoot ng at the aal. co.panion and •• to the

rea.oft for .hooting .t the ••1. co.panlon. That

would coaplata the prot tar aa to taatlaonlal

....

~~ ~vld.nce.

KATHY I. DURAND - OFFICIAL COURT RIPORTIR
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1 With r •• p.ct to phy.ic.l .vid.nce.

2 addr ••• ing just those it ••• that were •• rked

3 into .vid.nc•.•• part ot the guilt ph••• , the

4 St.t. will ••• k to h.v••d.itt.d the following

~ pi.c •• of phy.ic.l .vid.nc.. S-~. which w•• the

the writt.n .t.t •••nt .ign.d by th. d.f.nd.nt;

S-13. whlch i. t~. brown l •• th.r j.ck.t; S-16

through tw.nty-.ix. which .r. the .c.n.

photogr.ph.; S-33. whlch i. the on. autop.y

photogr.ph .howlng the pl.c •••nt of the probe to

corr •• pon' with the .hot th.t klll.d Glori.

Si.on.lll; S-38. c.rtifl.d copy of the do••• tlc

y~o~.nc. coaplaint; S-31, certified copy at the

indlct •• nt ch.rglng aggr.v.t.d ••••ult; S-36.

the .nv.lop. cont.ining the bull.t••nd l •• d

trag •• nt.; S-41, copy of the do••• tic violence

co.pl.int po •••••• d by the victl•• t the ti •• of

her d •• th; S-44. the orlgln.l of the .ggr.v.t.d

••••ult co.pl.lnt .ign.d by the victl•••nd

that'. it a.

thr •• p.g. docu•• nt of the d.f.nd.nt. --6

7

8

9

10

1 1

12

13

14

1 ~

16

17

18

19

20

21

22

23

24

26

MR. PRESTOR:

THE COURT:

MR. PRESTOR:

or ot

Wh.t w•• the l •• t

rorty-four.

rorty-four.

~ATHY I. DURARD - OrrICIAL COURT REPORTER



1 THI COURT:

14

That'. the March 16

2 copy ot the au •• ona 900015 alleging an •• sault.

3 Okay, Mr. Pre.ton, you desire to be heard with

4 respect to any of that?

5 MR. PRBSTON: Ab.olut.ly. Judge.

6 Blghty p.rcent of It. I belIeve. 1. tot.lly and

7 ourtrageoualy objectionable under State va.

8 Ked.dish. What .e have here 18 An att ••pt to

9 retry the ea •• to prove a. an .ggr~v.tlDg tactor

In the flr.t pl.ce ••o.ethlng that the c ••••

.peclflcal:y forbId. and there 1•• 0 .uch

.aterl.1 here th.t thl. brIng. out. poInt whIch

1 ~~nlt think ha. been .ddr•••• d 1n any of the

15 c •••• but I think 1. extr ••• ly i.portant now.

16 Null. the ca •• 1. being tried, there 1. ao ••

17 unwarranted ••• uaptlon that ao •• how the

18 Intere.t. of the penalty ph•• e and the Intere.t.

19 of the guilt ph ••• were ao one that any

20 objectIon th.t could h.ve been .ade for pen.lty

21 pha.e •• terl.1 to thl •• tuff co.lng In W••• In

22 fact ••ade by Mr. Davl •• and I don't b.lleve

23 tha! that a •• u.ptlon 1. w.rr.nted. The proble.

o

10

1 1

12

13

14

24

25

that the f.ct th.t the --

that I have here 1. th.t

THI COURT:

tbe aurder occurred

''.It. w.lt. w.lt.

KATHY I. DURAND - O'fICIAL COURT RIPORTIR
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1 b.tor. you 1 ••v. th.t thought. could you -- you

2 10.t ••. I thought you h.d .sk.d ••• t the

3 b.ginning ot the tri.1 ••nd th.t I h.d gr.nt.d

4 the .otion th.t you .ight w.nt to b. h •• rd

5 during the tirst ph••• ot the tri.1 with r •• pect

6 to .nything th.t w.s .rgu.b1y r.1.v.nt or

7 .d.i.sib1e in the tir.t ph••• but th.t .ight be

8 objection.b1. with r •• p.ct to the •• cond ph•••.

9 Didn't •• k you •• th.t7

clrcu•• tance 1n which ao •• thing would be

obJection.b1. in th. p.n.1ty ph•••••nd it.

10

1 1

12

13

14

Judg •• in

prott.r.d

MR. PRBSTO.: I •• k.d Y u th.t.

r •• p.ct to -- .nd th. condition th.t

~O the Court wa. there •• y ari •• a

I

~:.

15 objection.blen••• alght be ao gro•••• to the

18 jury h.ving h •• rd it .t .11 •• t .11. th.t it

17 .ight tip the b.1.nc••• to it ••d.i •• ibi1ity in

18 the gUilt ph•••• t .11. th.t p.rticu1.r. very

19 1i~it.d circu•• t.nc.. Obviou.1y. in ••king th.t

20 judg•• nt to you. I w•• 81.0 r.quir.d to ••y. i.

21 there a re •• on, and 1. it ad.i •• lbl. 1n the

22 gUilt ph•••• t .11 ••nd i. it ju.t .o•• thing

23 th8~ .hou1d co•• in in the gUilt ph•••• nd not

24 be r.t.rred to .t .11 in th. p.n.1ty ph•••.

25 Wh.t I'. t.1king h.r. i. not .bout the t.ct th.t

KATHY E. DURA.D - OrrICIA~ COURT REPORTER
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the juror. heard it 1n the guilt ph••• at all.

What I a. talking about is the fact that it's

3 going to be re-lntroduced into the penalty

, phase, and at this point. I take the

~ opportunity, and this is what I begun to say,

6 that each of the things which have been

7 described so briefly and so succinctly by Mr.

8 Tal.enik contaln•••ny 11n•• of te.t1.any which,

9

10

1 1

12

1 3

14

in the coura. of an ordinary pr •• ~nt.tlon. I

would have the opportunity to hear the quaation,

h.ar the ana.er, .ake the objection •• to the

lIne of t~.tl.ony. ·a. to the specific qu •• tion.

That procedure ha. be.n ao abbreviated and ao

<c~ncated by the position of the State that I

1~ find ~ysslf in ths position I'. at now.

1& Now, what I can •• y to the Court

17 right now 1. a nuaber of general objection.. I

18 belisve that I should have the right, and .ince

19 we have the transcripts available, to read ths.

20 aa to what Mr. Talasnik is rererring to, and to

o

2 1

22

23

2'

2~

bs able to .ake the objections that I think are

appropriate. Right now, off the top of .y head,

without recalling every detail of every word

that was said, I can say that with regard to

ao•• of the •• proffer. that the pro••cutor'a

KATBV I. DURAND - O"ICIAL COURT RI.ORTIR
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1 •• king. the a.terial that he wi.h•• to introduce

2 witb respect to the Sl.one111. I., at le.st,

3 Rule 4 •• t.rl.l. Wh.t th.y .r•••ylng 1•• 0

• cuaulatlve of everything e1 •• that'. In the case

5 with regard to the aggravating tactors alone,

6 that's the only thing •• 're 4 ••11ng with, .e're

7 not re-trylng this whole ca •• with regard to the

e aggravating ractors .lone, tbat tbeir

9 introductlon ot .11 tho •• oth.r thing. th.t g.t

10 t.ngl.d up wlth thelr .t.t•••nt., th.t con.l.t.

11 ot the .o.t b ••utltul vlctl. 1.p.ct .t.t•••nt

12 th.t I h.ve ••• n. ·Sh. w••• v.ry lovlng glrl,

13 ahe ••• this, abe .a. that. •• are not bere to

14 d~_~u•• that Gloria SlaoDelll •••• gr.at

15 p.r.on. But .11 ot th.t oth.r .tutt th.t g.t.

16 dr.gg.d In through the Sl.on.lll'. t •• t1.ony,

17 .v.n phr •• 1ng 1t the w.y Mr. T.l •• n1k d1d. 1t'.

18 .0 Int.rt.ln.d th.t I don't thlnk th.t th.r. 1.

19 .n~ w.y It c.n b•••p@r.t.d ••nd th.1r t •• t1.ony

20 1. cu.ul.tlv••• to the 1 •• u •• th.t h.

21 .ddr•••• d. a.p.cl.lly cu.ul.tlv. In the t.ct

22 th.t J •• n B.nd.r.on t •• tlfl.d to the ••••

23 thlng. Th. probl •• th.t w. h.d In the p.n.lty

24 ph••• w•• th.t • lot of h •• r •• y c ••• In wlt~

~S r •• pect to .t.t ••• nt •••d. by the vlctl.. Your



n 1

2

18

Bonor ruled a. to fre.h eoaplaint, Your Honor

ruled a. to • lot ot thing. which were relevant

3 to gUilt i ••u... They are not relevant to

• penalty ph ••• 1 ••u... There 1. no hearsay

5 exception with the. aa to penalty phaae ieauea.

6 There thoae apecific thinga that ahe aaid. I

7 don't believe that there 1. any exception to the

8 hearaay rula. that t~e fact that he'a trying to

9 prove, go beyond the .ere exIstence ot the

co.plaint. It wa. -- ap.clflc exa.ple. It waa

lnad.l •• lble In the -- In the gUilt pha.e to

h.ve the handwritten co.plalnt that Gloria

Sl.onelli aigned againat Highlander aubaitted to

the jury. but th.t'. what he wanta to .ub.it

now. He juat read that off a. one of the

10

11

12

13

14

15

16

17

18

thinga. I don't think --

THI COUftT: Are you referring

11ft. PftISTOIl: Craig ftu •• ler. the

19 .~ate.ent of the victi. with reference to the

20

21

••••ul::t.

THI COUftT: You want -- you

22 refwrring to the content or the fact of that

23 atat ••ent?

D 24 11ft. TALASIlIIt: The fact of it

25 having b.en .ade. juat aa wae teatified by Mr.

ItATHY I. DUftAIlD - OrrICIAL COUftT ftlPOftTlft
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1 •• perfect ex••ple.

..ying,I'.WhatMR. PRESTOIl:

thl.Judge,

1 Ru•• ler here.

2

3

to the content. ot any atat ••ent.

MR. PRESTO II : Thl. 1. --

THB COURT: I wouldn't l.t hl •.

MR. PRESTOIl: Thl.~. a perfect

&

~

6

7

8

II

to

a.

THB COURT:

Ru •• Ier'a t •• tlaony.

Ru•• ler, be referred

Ru •• ler dld not te.ttfy

10 exa.ple ot the type ot hazlneee that exl.t •.

11 Tha .aterlal thare wera a nu.ber of thlng.

12 that were 41ecue.ad .bout crl.lnal actlvlty on

13 the part. of the defendant. Hla obtalnlng of

1. lh. handgun, when he obtained it, 3.an Saitz

1& Jennifer Sattz, there wa•• reference to the

16 occa.lon that tha defendant had to have a

17

18

handgun in hi. po ••••• ion.

pro ••cutor'. exact worda.

I don't r •••• b.r the

If you rec.ll. State

111 V~. Xadadlah. that eVldence -- there waa

20 avldence a. to crl.lnal actlvlty Qn the part of

21 the defendant that ca•• In. and the Supr •••

22 COUFt ••• very carerul to •• y that that crt.lnal

23 activity could only co•• In, not with re.pect to

24 an aggravating factor. but only wlth re.poat to

25 it. p'artlcular relevance 1n rebutting a

IATHY I. DURAND - O"ICIAL COURT RIPORTIR
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2

3

20

.1tlg.tlng f.ctor. Th. pro •• cutor 1.

introducing all of t~e d •• crlptlona about the

handgun, all of the d •• crlptlona about all of

4 thl. stuff to go to pr •••dlt.tlon. Th. jury h.s

5 .lr••dy decld.d tho •• 1 ••u... They'v•• lre.dy

6 declded the 1 •• ue of h •• t of p ••• lon, .lr••dy

7 decld.d purpo •• ful .nd knowlng. ThkY .r. not

8 h.r. to r.try the gUl1t ph.... Th. lQ.u•• th.t

9 t~e pro •• cutor .hould b. ll.lt.d to .r. the

10 •• t.rl.l. th.t go to the .ggr.v.tlng f.ctor.,

11 wa. there. grave rlak to Patrick Sul11vaD.

Bow, ·.0•• of the .tuff 1. cl •• rly

.d.l •• lbl., no qu •• tlon .bout th.t. Th.t h. w••

nia pre••nce there, no qU •• tiOD about that

15 .t.t ••ant th.t ••hot w•• dlr.ct.d In hl.

16 dfr.ctlon. Cl •• rly .d.l •• lbl •. Bo probl ••• wlth

17 th.t. But to r.try the whole p.nalty pha•• a.

18 to pr•••ditatlon --

19 Taa COORT: I und.r.tand, I

20 und.r.tand, I und.r.tand that polnt.

21 MR. PRaSTOB: It'. all ju.t b.yond

22 ••.

c
Taa COORT: Go to your n.at polnt.

MR. PRaSTOB: I thlnk you're rlght

about that, all hl •• t.t ••• nta that h. r.f.rr.d

KATHY a. OURABO - O"ICIAL COURT Ra'ORTaR



2 1

decision there a. to what can co •• In and what

reterr.d to he .a. going to kill her becau •• he

w•• going to Jail, no proble •. But the Id ••

the atat ••ent that he wa. going to kill her

alone. the pre.edltatlon a.pect tall. lnto the

existence of aggravating -- with re.pect to the

aggravatlng t.ctor ot the .urder belng co•• ltted

for the purpo •• of .acaping detection, trial, et

cetera, th4 fact -~

to, there were two kinde.

the

The atat ••• nts that

I believe there- •• clear

I thlnk that the --The --can't.

•••• category.

1

2

3

4

8

6

7

8

9

10

1 1

12

13 THE COURT: The language .e're

1. g01ng to u •• , 80 .e can 811 be conalatent, 1. to

1& •• capa trail or punl.h•• nt.

16 MR. PRESTON: Or punl.h.ent. the

17 existenee of the charge 18 ad.i •• ible, no

18 ~roble. wlth that. EVldence that goee to the

19 d~r.Qd.nt'. awaren••• of the charge Ja

20 ad.l •• lble. but the tact that the pro.ecutor .ae

21 conveniently .ble to hold up the .hleld ot th.t

22 ree~ralnlng order. or the .hleld ot thoee

23 chargee. or .hatever. to the jury ln the gullt

24 ph•••• to carry that tho.e type. ot tblng.

28 over lnto the pen.lty pha.e 1. outrageou.. The

KATHY E. DURAND - OFFICIAL COURT R••ORTaR
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22

exi.tence of the indict.ent i ••ufficient. The

2 exi.tence ot the coaplaint and the factor of

3 upgrade doe.nlt do anything in tera. ot hi.

4 avoiding going to jail. Hi ••voiding going to

S j.il go •• to the el •• ent. of the fact that it

6 wa. ind1ct.ent. The upgrade do•• no~hing except

1 to go to the e.otional quality

8 THB COURT: What about the extent,

9 ~nd generally I tollow your argu•• nt, and 1n

10 general, I think it .ake••en.e. I'. going to

l.aving ou~ one fact to the coaplaint or

te.ti.ony or upgrade or the .t.te.ent. in th.t

re.pect, do they not go to what the jury .ay

infer he knew about her etate of .ind 1n ter••

Aren't you11

12

13

14

IS

18

h.ar Mr. Talaenik 1n a .inute.

of her intention to pur.ue the charge•. Ienlt

11 that relevant?

18 MR. PRBSTON: I'. trying to explore

19 the po •• ibility tbat Your Honor •• y b. right,

20 and I'. having difficulty doing it. I'. having

21 difficulty.

to hear fro. Mr. Tala.nik in ••inute in

re.pon.e, then you can think about it. Mh.

que~t1on you ane.ered tor the aa.ent. II.

o

22

23

24

2S

THB COURT: We'll leeve that

going

are
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1 your other polnt.?

2 MR. PRESTON: The ob.ervatlon ot

3 the car 1n ter •• ot Ch••bera, and that they went

4 back and got the gun atter they .a. the car

5 flr.t, that all goe. to premedltatlon to the

6 jury ha. concluded that Glorla Sl.onelll wa.

7 aurdered. It ha. a1ao found ••• Cact that a

8 .hot wa. tlred at Patrlck sulllvan. The

9 ~ro •• cutor ha. no rea.on to retry that i •• u. by

10 golng In wlth the autop.y photo., whlch clearly

11 would b. very nice to -- .e were worried about

12 the jury b~co.lng incen.ed wlth the. In the

13 first place, and now we'r. going to throw the.

14 lh ene penalty ph••• , autopsy photo•• they have

15 no reaaon to re-declde that i •• u •. He do •• n't

16 bay. to prove that. ahot wa. -- that there were

17 two ahot. fired at Gloria and there wa. one ahot

18 tlred et Patrlck Sulllvan. The jury'. declded

19 that. W. atart with that a •• tact. He do •• n't

20 have to re-profter It. So the autop.y photo.,

21 the jacket, all of that evldence would. can b.

22 phy.lcal eVldence whlch .tand. to evoke ••otlon

23 tro~ the jury. I thlnk It'. c.rtalnly

2. objectlonable under Rule 4. I even doubt ~nd

2& have, •• rioue re.ervation. that we are that we

KATHY E. DURAND - OPPICIAL COURT REPORTER
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need to dl.cu•• or brlng rorth to the jury a.

eVidence here the stat ••ent. at Mr. Highlander,

that he dld Intend to .hoot at Patrlck SullIvan.

The jury concluded that he dld on the verdlct

eheet, that he dld rlre a .hot at Patrlck

Sulllvan.

addre •• your attentIon to the part or the charge

wblch you can •••. In tbe trial, 1've given

you. The jury ha. to conclude here tor

aggravatlng rae tor not only that he created a

grava rl.k or deatb to Sulllvan, but that he dld

.0 purpo.ely and knowlngly.

MR. PRISTON: And what wa. the

n 1

2

3

4

5

6

7

8

9

10

11

12

13

14

TBI COURT: Okay, to that I would

15 .ental .tate In the verdlct that they brought

16 back.

The vardlct

legal qu. •• tlan

17

18

19

brought back

Injury. That

THI COURT:

w•• an att ••pt

1. a dlrrerent

to cag••

that they

bodl1y

than

20 a purpo.erul atte.pt to crea~e a grave rlek or

21 daath, 1. It not?

TBI COURT: Okay.

MR. PRISTON: I thlnk that'.
o

22

23 JUd~e.

2

25

MR. PRISTON: I don't thlnk .0,

IATHY I. DURABD - OFFICIAL COURT RIPORTIR
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1

2

THE COURT: That's so.ething

MR. PRESTON: It's so.ething that

3 ha. to be -- . I have extre •• reservations about

What el •• do you h.~.?THE COURT:

MR. PRESTON: Allot the tecti.ony

the penalty -- in teraa at the

ractor. that reI at. to the

1n ter •• of

aggravating8

4 that.

5

6

1

9 relationship -- no, withdraw that. I'. having a

10 littls ditticulty reading .y quick notes here.

11 I just want to .ake sure that I'. recalling what

12 the prosecutor said. The autopay testi.ony,

13 b •• ide. the photo •. Doctor Ja.on. and there wa.

14 ~ __ ~thing on 3udy Bryars too, 3udge, and I

15 THB COURT: 3udy Bryars, he put

16 conversation with dstendant about why hs killed

11 ths victi •.

18

19

MR. PRBSTO.: Right.

THE COURT: And conversations with

20 the d.tendent, reterring to the tact that he

21 shot at Sullivan.

I couldn't read hare.

22

23 That'. what

MR. PRESTO.: Shot at okay.

The lu~ping

2~ togsther ot Welsh, 3uliano, Devis and Cls.~ns'

2& t •• tlaony, II. not aura what that contained.

KATHY I. DURA.D - OrrlCIAL COURT RIPORTIR

•



26

There 1. ao auch1

2 in detail. It'.

in there, I got to review that

there ie too .uch. The

3 phyaicel eVidence thet ca•• in, I think the --

4 again, I have trouble witb the

MR. PRBSTON: The jacket, the

photograph.

THII COURT: The jacket and the

THB COURT: Doa. eith.r ot you have

~nient a copy S-51 That'e the r.I.I. three14

8 photograph. the wrltt.~ conre•• lon that be .ants

9 \ntroduced go •• to the •••• i.au. of reaoying

10 the aggravating factor. It'. the •••• purpo••.

11 The do.eatic violance co.plaint ia, on ita tace

12

13

15 page atate.ent.

••. J'udge. I'. aorry.

16

11

II

19 it I nee~ it.

MR. PRBSTON:

THB COURT:

I don't have it with

I can get the original

IIR. TALASNIK: I have a copy here.

THB COURT: Sheritt.

IIR. PRBSTOB: I have it.

SHBRlrr: Okay.

THB COURT: All right. Mr.D

20

21

22

23

2.

25 Pre.ton. I'a going to hear I'. aorry.

KATHY B. DURAND - orrICIAL COURT RBPORTIlR
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1 MR. PRESTON: I ju.t -- tbe .cene

2 pboto.. Tbe .cene photo. tend to go in tbe --

3 I'd have ~o review the. individually. I can

• perceIve one are. of relevance In ter •• of the

~ proxlaity of Patrick Sullivan. It there wa • • ~••

6 t •• tlaony or 80•• us. that could be ••de there.

7 What I don't recall. and I don't think that

8 there Ie any t •• tlaony that'. b•• n raterre4 to

9 that .atabllah•• the acen. photo. a. ahowlng

10 tb.t proxi.ity. end .0 tbe only purpo.e tbet I

11 could perceive it tor. tbere i. nothing in tbe

12 record tb~t could be ueed to develop -- tbey

13 would ju.t be .itting tbere for tbe jury'.

14 o~.~ul.tlon, aD they would be objectionable on

1S thet ground.

16 THE COURT: All rigbt. tbenk you.

17 MR. PRESTON: Tbe

18 THE COURT: Ob.

1~ MR. PRESTON: I we. -- Your Honor

20 wae r.a~ng .nd I didn't want to dieturb you.

21 THB COURT: Tbet'. ell rigbt. go

22 .b.~d.

23 NR. PRESTO.: Tbe problea .i~b tbe

24 do.e.tic violence coap1eint ie tbet everyt. ing

2S tb.t tbe Stete hee introduced about Mr.

KATHY B. DURAND - OFFICIAL COURT RB.ORTaR
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Bighlander'a t.ar of avoiding pro•• cution aro ••

not fro. the do••• tic violenee coaplaint but

fro. the aggravated •••• ult

doa •• tic violence coaplaint

hI. prob.tlon. It'. the .ggr.v.t.d

1

2

3

•
5

6

revoking

••••ult indict•• nt.

Indlct •• nt. Th.

1. not the b •• l •

The violence coaplaint,

for

••
7 I .t.rt.d to •• y •• rll.r. h •• nothIng to do .1th

8 the .ggr.v.tlng f.ctor.

THE COURT: Ok.y ••nd I b.ll.v.

the an••er to that. It there 1. one, 1. that the

qu •• tion I po •• d to you betore, and beeau•• ,

b •• lc.lly. oth.r tb.n In the cont.xt th.t I

.ugg•• t.d. I .gr•••1th you.

MR. PRESTON: I'll .ddr••• th.t

16 than I can do right now. 8-41, in connect ton

17 .1th th.t ••v.n If the orlgln.l. or on. copy of

18 the co.pl.lnt c.n b. put In. thl ••hl.1d of the

19 on. th.t ••• c.rrl.d by the vlctl. th.t the

20 pro••cutor waved in front ot the jury, 1.

21 outrageoua. I ••• n, it do •• n't go to an

22 aggravating tactor, it play. on their ~. tiona.

23 Judg •• I'. goIng to r.vl •• the tr.n.crlpts th.t

o

9

10

1 1

12

13

14

15 further.

I have.

It'. goIng to have to be explored aore

If n.c •••• ry. I .111 obt.ln the f •

25 th.t I don't h.v., .nd hop.fully. b. In • bett.r
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1 poeltlon to pre.ent you with what I n •• d to do

2 to objact to tha.a thinga. but right now. I

3 think w. have .••• rious proble. with the scope.

TRB COORT: Mr. Tal •• nik, what'.

5 your raaction to all of that?

& MR. TALASNIX: Wall. lat .a try to

7 addre •• the proble. by focusing upon what

8 relat •• to wblcb aggravating factor.

9 TRB COORT: Wall. for axa.pla.

10 MR. TALASNIX: .all. for axa.pla.

11 TRB COORT: S-33. wbicb

12 aggravating factor ·that rafar. to?

•• 11. to •• , it relat •• to

1 3

14 !

MR. TALASNIX: Your Bonor, that 1.

•

15 aggravating factor nu.bar on. in tb••an.a tbat

1& I hava to da.on.trata tbat the dafandant

17 purpo.aly craatad a grava ri.k of daatb to tba

18 dafandant to victi. Sullivan by firing a

19 abot or by approacbing tha two of tha. togathar.

20 and than indapandantly by firing a .bot in thi.

21 g.naral diraction.

22 TRB COORT: That'. not th. ahot

23 tbat S-33 dapict •.

26 MR. TALASNIX: In bara

25 TRI COORT: Mr. 'ra.ton articulatad

IATRY I. DORAND - O"ICIAL COORT RI.ORTIR
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[] 1 hi. objection in that ar.a, I .uppo •• 1t is •

2 given, by virtue of the jury verdict on that

3 count, that they agree that he took a shot at

4 hi •. and a. a re.ult. probably S-33. and the

5 jacket as well, are no longer relevant to that

6 factor. Now, let's talk--

Let'e talk about

Many ofAll right.

I'll withdraw the •.MR. TALASNIIC:

I'a quot·ing you.

MR. TALASNllt:

THIl COURT:

the ahield --

MR. TALASIUIt: 4'.

THIl COURT: A. Mr. Pre.ton call.

it, and a(

forty-one,

7

8

9

10

11

12

13

1. ~ ..• piece. of teati.onial and docu.entary

15 evidence that are being offered are offered to

16 .how the victi.'. deter.lnation or re.olve to

17 pro ••cut. the charg. again.t the d.f.ndant. that

18 the defendant wa. aware of that deter.ination or

D

19

20

2 1

22

23

2"

2&

r".olve.

THIl COURT:

to r •• pond 1n a .ore general way. I .hare .0••

of Mr. Pr •• ton'. conc.rn., without, for t e

.o~ant. id.ntifying tho•• in .y .ind that ara

gr.at.r or l •••• r With r ••p.ct to particul r

.xhibit. or particular .l •••nt. of t •• ti.onv.

KATHY I. DURAND - OPPICIAL COURT RIPORTIlR
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1 but I share his concern that your approach, as

2 you outlined it. Is soaewhat broader than I

3 think 18 cont.aplated. I would tend •• s I

4 suggest to Mr. Preston, to have a dIfferent view

~ than he aight have. and atter reviewing 1t. he

6 aay agree w1th ae. but anything that directly

7 relat •• to the viet1.-. state of .ind, of which

8 the defendant •• y be interred to have knowledge

9 reoarding her co•• it.ent to puraue the charg•• ,

10 ia 1n the category that I'd parcaiva to hava

1 1 relevance here. The tact and clrcuastanc•• of

12 hia ahot at Sullivan bave relevance. but. tor

13 ex•• ple, .aong the thing. Mr. Pre.ton .aid that

14 --.e with. and there are ••veral. and the

1& concept of the clrcu•• tanc •• of hi. haVing the

16 gun. tor _x •• ple, when he got it, where ne

17 stored it. that he went back and picked 1t up

18 dur1ng tba day. any at hia coaaenta that he wae

19 going to kill her. apart troa coaaenta in the

20 cODtext at why. certainly enything troa her

21 parente or Sendereon or anybody e1 •• relating to

22 anything having to do with her aenae or her

23 eo•• lt •• n~ to puraue the charg •• , tho •• are the

24 general categoriea at what Mr. Preeton had to

25 aav that caua.d •• aubatant1al concern •• we~l

, .
~.

orrICIAL COURT RKPORTKR
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2

3

•
~

6

7

8

9

10

1 1

12

13

32

MR. TALASNIK: All rlght. Plr.t

ott. In the proffer. I thought th.t I .a.

carerul to .r~lcul.t. that the only evid.new or

teatl.onlal evidence that wa. being referred to

with respect to state •• nt. by the defendant of

an intent to kill were directly connected to

Indlc.tlons th.t he Intended to kll1 h.r for the

purpose of preventing her. tor inatance. I'.

not sure about that. but a. long a. you take

th.t po.ltlon. It'. v.ry .1apl •.

MR. TALASNllt: Ab.olu~.ly. In

tact. one ~t the w~tn•• a •• not proferred, or at

l •• at conver •• tion not prottered. 1. the

1. cc_.dr •• tlon .1th .utu. Dutf r.g.rdlng oft.rlng

1~ hl. flv. thou •• nd doll.r. to kill Glorl •• c.u••

16 ~. n.v.r •• 1d .hy h••ant.d h.r d.ad.

17 THB COURT: Okay •• o a. long a •••

agree that any conver •• tlon that you -- you

cofttrlbute • atat ••ent to the defendant by an

Int.ntlon to kll1 h.r 1. llalt.d to .ny

conv.r •• tlon In .hlch It 1••••• rt.d that h.

Indlcat.d that hl. Int.nt to kll1 h.r ~a. In

con~.ctlon with hi. concern about the charge or

the j.l1.o

18

19

20

21

22

23

2(

2& IlR. TALAS.III:: Tb.t .a••y Intsnt
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1 in tbe proffer .ade.

2 THB COURT: Wbat about tbe gun?

3 .MR. TALASNIK: Witb reepect to the

4 gUD, and particularly tocu.lng upon the proffer

5 .ade by Mr. Reed, the proffer wa. tbat when t~e

6 gun wa. acquired, it wa••bown to Mr. R•• d with

7 an Indlc.~lon that he wa. goIng to u •• it to

8 kill Gloria a. a re.ult of tbe.e cbarge.. Now,

9 the ti.e or the day that he got the gun or the

10 deacription of the gun, none of that i. being

11 proffered. Only the fact that upon ita

12 acqui.iticn, and being .hown to Reed, there wa.

13 an indication of ita intended purpo.e.

14 THB COURT: Okay. Okay .ean. I

l~ h.ar you and I understand what you're ••ying.

16 You did indicate in the proffer of Duff that you

17 w111 rafer to hi. ta.ti.ony about the .toring,

18 the checking, tha ulti.ate obtaining of the gun.

19 I can't perceIve how any of that ha. any

20 relevance. Wow, you've indicated alao that you

21 proffer Dutf with r •• pect to conver •• tiona that

22 he hed with tbe defendant regarding probl •••

23 with the vieti. and the charg•• and hi. concern

24 about jaIl. To .e, tho.e -- that proffer a. to

25 Duff .ake. tha point. I think .o.e of it iG
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2

cl.arly rel.vant and .0•• ot it i. clearly not.

MR. TALASNIK: I under.tand the

3 Court'. point. that there was, or there is a

• proffer ot a relevant conver.atlon 'that he had

5 proble•• with the victi. and concern over going

6 to jail.

7 THE COURT: But all t~at te.tiaony

8 that Duff gave ebout they origJnally brought the

9 gun to hi •• that he ca •• back tba~ .orning and

10 checked it out. that he checked it out that

11 night and picked it up. I agree with Mr.

12 Pre.ton. I don't think that ha. anything to do

13 with it.

MR. TALASKIK: I think that'.

15 appropriate and I can d •• crib. the ••••

16 reterence with re.pect to Mr. eb ••ber •.

17 THE COURT: Ye •• I think that'.

18 true. I think Cha.ber •• I think to the extent

19 that you proffer a. to hi •• I think. i. probably

20 liaited to the circu•• tance. of hi. ob.ervation

21 of Sullivan. hi. notation that there wer. three

22 .hot., and hi. conver •• tion atter the tact with

23 the defendant regarding Sullivan. and tor

[J 2~

25

exaaple. that which I perceive that you

.entioned .houldn't be there i. the notion ~h.t

KATHY E. DURAKD - OrrICIAL COURT REPORTER



35

1 you ..ere going to proffer Ch••bera' t •• tiaony to

2 the .ffect that the defendant .aM the viet!.'.

3 car there at aoa. tl •• prior to the shooting.

4 Again. all of that wa. very relevant for another

5

6

7

8

purpo.e. It isn't relevant here.

MR. TALASllIIt: I c.n

THII COURT: Olt.y.

MR. TALASllIIt: I do

I .ugge.t.

.trllte tho••.

ao. The

9 ~th.r, It. trying to r ••••b.r, the other concern

10 th.t the Court .xpr•••• d -- wh.t w•• the l •• t

11 concern?

12 TBII COURT: I •• It.d .bout S-5, .nd

13 the rea.on that I did wa. becau•• I didn't

In ay vie., one1 !i

c. __ 11. I h.ve now revie.ed

or two lIn••

It, th.re 1. only.

In S-5 th.t 1.

16 ~.lev.nt here.

17

18

19 end.

MR. TALASllIIt: Th.t'. the purpo.e.

THII COURT: Tho••• re .t the very

.O~, I don't know how .••Vb...e can exci ••

20 It for th.t purpo.e, If you WIll, but In .y

21 vl.w,. qulclt 10010 .t S-5, whIch I h.ve ju.t

22 .cco.pll.h.d. whIch 1. the three p.ge., .ugge.t.

23 to ~e that It'. on top of the thIrd p.ge, and

2( you can get the text out and read it. you ~.v.

25 It ther., It'. only at the top of the thIrd page
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of the atat.aent paper •. you just touched it

2 over.

3 .MR. TALASNIK: I there Is

4 another reason why I felt that it wa. relevant.

5 and that hae to do with. on the firet pege you

6 begin with reterence. to the aultl-count

7 indict.ent. that he .ade ette.pte. but that

8 rererence there 1. purely chronological. I

9 ~hlnk it •• ya aoa.thing 11ke subsequent to the

in the def.nd.nt'. word., wbicb l.gally b••ay

b. eaid to have adopt.d, tbat .ub••qu.nt to and

a •• result of.

10

11

12

13

return. ~h.r. Is nothing n.c •••• ry that ••ya.

l4 MR. TALASNllt: Okay. I •••.

15 THE COURT: Et c.t.r •• if you look

16 ~t the very end. It you look at the very end of

17 that .tat ••• nt •• t the top of the third pag., I

18 forg.t the •••ct wording, but th.r. i. a

[J

19

20

21

22

23

24

211

referenco there to • concern about violating

probation and the r.lation.hip b.tw•• n the fact

of the charg•• and tb. violation of prob.tion.

To that extent. such. atat ••ent •• v p~op.rly be

h.r., but to the •• t.nt that in two and a half

of tho •• tbr •• pag •• , h. outlin••••actly ~hat

b. did. Otb.r tban to tb••• t.nt tbat it ref.r.
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1 to Sullivan, and I frankly don't racall whether

2 I think the atat ••ent .ake•• pa •• ing

3 reterence to Sullivan, other than that, I

atat ••ent b •• icallyperceive that

irrelevant.

MR. PRBSTON: 3udge,

to be

in that

7 regard, if he read tho •• lIn•• tho~ght and were

e relevant to the jury, but the etat ••• nt didn't

9 90 to the jury, I ••• n, there

10 THB COORT: Wall. I -- Mr. Pre.ton.

11 you are probably right, but in fact, you ara

12 right, bu~ .e bave ·to r ••••b.r •• 're not writing

13 on an entirely claan .lata hara. Tha jury ha.

1. ~ _Ady had four hour. to have that atat ••• nt.

1~ for all I know they could hava co•• ittad it to

16 •••ory. It .e .ere if •••ere going frOB

17 the very beginning. I would exci •• the atat •• ent

18 a. you augga.t.

19

20

MR.

conca.aion that I

PRBSTOB: It ra.inda .a of a

.hould not .aka. and I

21 withdraw, I withdraw tha augga.tion that it

22 ahould ba dona that way.

23 TBI COORT: I'. ju.t aaying. it'.

2~ fanciful to pratand that tha jury didn't h~va

2& tha .tata.ant that it did. Lat.a ju.t go

KATHY I. DORABD - OrrICIAL COURT RIPORTIR
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through .. ith you quickly, Mr. T.I.snik, to sho ..

you the kind. of concerna I have. And I've

already indicated about 5-&. 5-13, as I've

suggested, I p.rceiv. h •• nothing to do with

1

2

3

4

5 what we're here about. It. not aure I agree

6 with Mr. Pre. ton about the aceD•• , the

.eparately and coll.~tlv.ly. partlculary, again.

,ince they've already ••• n the. all. they ••y,

in the coll.ctive ••• t • fr .....ork of the

g.ographic or the not geogr.phic. the

physical c\rcu•• taftc •• , If you w111. or the

layout of the are. that have • relevance to the

c~ __ .pt of .. here Sullivan .... po.ition.d .. ith

re.pect to her and the graven••• ot the risk at

7

8

9

10

1 1

12

13

14

15

photograph. of the acene. I think th.t

16 ~•• th, ao I don't have. lot of conceptual

17 prabl ••• with those photograph•. 5-33, a. lIve

18 s.id. I p.rc.iv. is ••nif •• tly in.ppropri.t.

19 h.r.. S-38. I think i ••ppropri.t••• t l ••• t

20 t.nt.tiv.ly ••• i. S-37 ••nd .r. S-38. S-41 .

THIl COURT: Oh. I think flying

l •• d, Mr. Pre. ton .o

21

22

23

2(

28

MR. PRIlSTON:

bull.t •.

MR. PRISTOIl:

.1udg., about thfl

KATHY I. DURAIID - O"ICIAL COURT RIPORTIR
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II. talking about, he auat have •• 1d

•

2 then. the bullets that went through Si.onelli.

3 too.

6 THE COORT: Okay. I agree. I

5 •• an. it you want to -- 1t you want to cut t~.

6 cheese that way, then I agr •• with you. The

7 particular piece of l.ad and the pArticular

B •• tal jaeket that ca•• out of her l1qer and her

9 back. I agr ••.

10 MR. PRESTOR: A.au.e--

11 THE COORT: I'. -- I'. going to

12 have to lenk at thi.. Tak. a look at it. Aa

13 tar a. I'. concerned. if there 1. t •• tl.any fro.

J4 ~~•• ~ft the jury could conclude, and I think there

15 1., that there wa•• ahot tired fro. which a1ao

16 piec •• of 1 •• d flying around the acene, by •••

17 that apeaka to the que.tion of grave ri.k of

18 death. but I agree with you that thoae two

19 plecea. I think they were aix and .even of the

20 or the leat two. the highe.t nu.ber.

21 whatever they were, the interior envelop•• , that

22 they were te.tified aa haVing been the

23 tr.~•• nt •. two of the trag.ente that were

2' r •• oved troa her body, I agr •• that co••• w dar

25 the heading of the autop.y picturee end the

lATHY E. DURARD - OPPICIAL COURT RapORTaR
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2

jacket. rorty-tour

1. another area, and

is an ea.y one

that's the one

tor

I

40

ae. 41

addressed

3 Mr. Pre.ton' •. attention to, and you need not

4 respond to it, Mr. Preston, until you've had a

5

6

7

8

9

\0

1 1

12

13

better shot why you think I'a wrong. I suggest,

on reflectIon, you're going to have a lot of

trouble, but take your be.t ahot. Vou got three

day. to do it. I think an argu••nt aoain can be

••de with r.spect to .oa. of this evidence, and

thle le tho only docu.entary plece that dlrectly

1.pllcatee It, but there'e a good blt ot

te.ti.on1al evidence in this re.pect. But

anythlng that can talrly be eald to relate

14 d ,._.ly to her etate ot alnd, her etate.ent.

1~ and her actiona with r.ap.ct to her co.ait.ent

16 tG pro.ecute and to pursue the charg•• of which

17 he .ay be .ald, Interentlally or dlrectly to

18 have had knowledge, are relevant.

19 MR. PRESTON: There 1. no evldence

20 what.oever th.t he knew .he wa. carrying that on

21 her peraon, ao the tact that ah••a. carrying it

22 on her per.on i. irrelevant.

.ean. The tact that .he wa. carrylng It on her,

there 1., I agre. with you, no eVidence to
LJ

23

24

23

THE COURT: That'e not what I

KATHY I. DURAIID orrICIAL COURT RIPORTIR
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1 sugge.t that he knew that. There I., however.

2 evidence to suggest that the carrying of it on

3 her person Is. inferential of her _tate of 81nd

4 and that he, indeed, had knowledge of her state

5 of .ind.

6 MR. PRBSTOR: Right, but the

1 proble., Judge. Is that .e bave I think that

8 even 1n the guilt ph••• trial there .a•• grave

9 atstake aade here In the logical analyais of

10 thi •. The qu •• tion i., if .he intended to

11 prove, to pur.u. the charge and he knew about

12 it, that eonnectlon 1. relevant. If .he

13 intended to pur.u. the charge and he didn't know

14 &Dout it. let'e take the tour alternative

15 po.ition., and h. didn't know about it, then he

1& can't •• y that that wa. hi. aattve. even though

17 ahe intended to pursue it. hi. failure, hi.

18 railure reaov•• the aative. Tbat'. tbe fir.t

19 .ituatioft. Now, let' •••y that with re.pect to

20 ob,ecti ••• tbe charge do ••n't exlet. ahe'. not

21 pur.uing anytbing but h. think••he i., the

22 .ottve 1. there. The charge doeen't e.tet and

23 he \10 •• n't and h. obviously know. it do ••nlt

•• I.t, there 1. no .ot1ve there. In tbe tour

25 .quare analyei. of the four option., the

, ......
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deter.ining factor 1. what he knew. What ah.

had 1. totally lrrel.vant .xcept. and only

except the connection that he .ake. with the

• knowledge In hi. 8104 of what abe'a doIng, ahe

5 could--

TIl COURT: Ro qu •• tlon about It.

intending to run over hi. with. car to.arrow

pursuit of her charge., but It he don't know

about it, it 40n I t •• tt".r.

6

7

8

9

10

MR. PRISTOR: She could b.

In

11 TIl COURT: Your analy.l. 1.

12 .b.olut.l~ correct -but: lnco.plete. Your

13 analy.l. that the prop.r poInt of focu. 1. on

1. Wn.~ he knew and wbat, therefore, it bad to 40

15 wIth hi ••otlvation and the r.aaon. for hi.

16 conduct i. ab.olut.ly rIght, but what you want

17 to do 1. to draw a box that no one you can draw.

18 Th. jury ia .ntitl.d, wa. and i •• and WIll b.

19 .ntitl.d to dr.w infer.nc •• about wbat h. kn.w

20 fro. what .h. did.

•

u

21

22

23

24

25

MR. PRISTOR: But tb.y bav. to have

.0.3 ba.i. for bl. knowing wbat .b. dId.

TBI COURT: Ro.

MR. 'RISTOR: Tb.r. 1. no ba.l •.

TBI COURT: I .u•••• t
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1 MR. PRESTON: There Ie no ba.l. In

2 the evldeDce whatsoever.

3

4

5

'1'HE COURT:

narrow. They don't

and there 1. no eVidence

You're •• king

he do ••nlt have

that I've h •• rd

It too

to know.

yet

6 that would sugge.t that he kn •• that abe carried

7 the piece of paper In her pocket, and I sugge.t

8 the pro•• cutor's not goIng to be able to prove

9 anything of that nature.

10

1 1

12

the relevance?

MR. PRESTO.:

THE OOURT: Relevance 1. that

13 carrying tha piece of paper In her pocket aay be

14 c ~.c~ that the jury can cone14er In evaluating

15 the fact. nature and extent of her co•• it •• nt to

16 it. whIch, in turn. 1 •• b •• i. to conclude wbat

17 he knew. and of which there are alao not only

clrcuaetantlal but direct eVidence.

I

Mr.

I haven't

than

I aa elaply.

trying to dra ..

Nr. Pre. ton • tolIn••. clo.er. frankly.

you would have •• drawon ••the

certaIn

ruled on that piece of paper. Mr.

don't propo •• to this afternoon.

for the guidance of hoth of you.

18

19

20

21

22

23

2i Talaenlk etarted out With, becauee I think

25 ba.lcally you're right. I think the one are. of

KATHY B. DURAND orrICIAL COURT RBPORTER
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n 1 aubatantlal aubatance where I would not

2 n.c •••• rily agr •• with Where you·va gone 18 in

3 thl. general area. I think, now it gets a

• little sensitive at points . I'or ex••ple, the

5 protter at tha tasti.ony at tha parants, I think

6 .ost of the prottsr at ths tasti.ony at the

7 parente that you ••de 1a i.proper. 'or ex•• ple,

8 tha tact at their testi.ony at their

9 ob •• rvationa ot relatton.hip betw.en the

10 detendant and the victi., I thInk that's

11 i.proper.

12 MR. T·ALASllllt: I I

13 THI COURT: I think tha- ths

1. testi.ony at the parente regarding her

IS appearance after the March incident 1. i.proper,

16 and I note in that regard that you didn't

17 protter the two picturaa in that reapect, which

18 I think would be i.proper too. But to the

19 ewtent that you profrer the parent'. t •• tlaony

20 regarding her state.ente to the police the teet

21 at the. -- and her atat ••ente to th •• about her

22 IntQftt to puraue the pro •• cutton, tbat'. a

23 relevant are., and that'. the kind or • 11ne,

LJ 2. Mr. Pre.ton. that I'a trying to dr •• here. I'.

25 not ruling specitically, other than to the
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1 extent I've already done so, anything in or out.

2 II •• i.ply trying to draw a lIne, Mr. Tala.nik.

3 so.ewhat closer than yo~ were to where Mr.

4 Talaenik Ie, to where Mr. Pr •• ton i •. and a.

S I've said. I'. not I donlt draw It exactly

6 where he doe •. because th.re'. a cat.gory at

7 evid.nce and I don't today .ake • ruling about

8 5-41 one way or the other, but It ••••• to a.

9 this i. right on the line .o.ewh.~e, becau.e it

10 it get. in at all. it gu•••• in .y vi.w. only to

11 the ext.nt. and .aybe it should be charg.d that

12 it should Jet In. ~ donlt know, I haven't gotten

13 to the proce •• of li.iting charg••• if it g.te

14 l~_.t all, It gets In only to the extent that

15 it'. u •• b1e to draw an interence with re.pect to

16 that which h•• ight have known about h.r

11 coaait.ent.

18

19 p~rpo•• of it.

20

MR. TALASNIK:

MR. PRISTO.:

That'. the only

?he one tactor

21 that'. l.ft out in all this analy.i. i. the Rul.

22 • probl •• and the probl •• which i. the Supr •••

23 Court

THI COURT: I hav.n't gott.n that

far.
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MR. PRESTON: Cuaulatlve stuff.

THE COURT: I haven't gotten that

3 tar, Mr. Preston, and you could well be right.

.. Again, however, I would caution you, and I I. not

5 a.king a ruling tor analysis here yet, beeau•• I

6 really I don't have it good enough in .y

7 hand. yet, but I caution you about any Rule 4

a argu•• nt in the context ot this proc ••ding.

9 MR. PRESTON: Well

have to rLi •• Rule .• becau•• th. aub.ia.lon of

the aggravating factor. are bound by the Rule.

o£. £vldence.

Of cours. they are, of

10

1 1

12

13

14

18

THE COURT: That ~eane

MR. PRESTON: There'e

THE COURT:

I etll1

16 eourse they are. All II. trying to sugg •• t to

17 you Is that In any Rule 4 type analyele, I aa,

18 ae you well know. required to balance the

19 cmpaclty the probative value agalnet the

20 capacity for undue prejudice. Like It or not,

21 and I know that you don't. and I find It

D

22

23

2Q

.oa~what difficult to adapt the Rule 4 anely.le

to thia type of proc.eding, a. I've alreadv

•• ntioned in regard of the atat •••nt, like it or

28 not, ay analyele of the capacity for undue
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1 prejudice .u.t, of nece •• ity, take into

2 con.id.ration the fact that the jury had the

3 docu•• nt.

MR. PRBSTON:

when I rai.e Rul. 4.

That'. not .y point

I und.r.tand that. and I

6 realize the .ituation that we're de.ling with

7 with respect to that. What II. de.ling with.

8 Judg •• i. the di.cu•• ~on. in tha capital c ••••

9 about the tiaing and the introduction of the

10 .vid.nc., the capacity for pr.judic. th.t i.

11 .aid and di.cu••• d by the Court, .v.n in lig·ht

12 of the f.ct th.t tb.y .lr••dy h •• rd th.t .tuff

13 in the gUilt ph•••• the infl •••• tory probl ••

14 c ••• up wh.n it ca•• in the p.n.lty ph••• and it

15 bec •• e a pro.otlon tor aggravating ractor •.

16 THB COURT: I und.r.t.nd th.t, .nd

17 in g.n.r.l, without li.iting .y•• lf in any way

18 to any .pacific proff.r. I agr •• with th.t

19 approach, and what I'. augge.ting, Mr. Tal •• nik,

20 without ••king .ny .p.cific ruling h.r., oth.r

21 than the on•• w.'v. alr.ady di.cuaa.d .nd that

22 you know of. i. th.t you n •• d to cut with.

23 .har~.r knife on, or point with a .h.rp.r

24 p.ncil. what.v.r analogy you want to u... t

1.5 think it i. i.port.nt to targ.t two conc.pt.,
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~h. concepta obviously that are identified 1n

the aggravating factors. and therefore. anything

that i8 directly related to the tact. rea. on and

circu•• tances of a shot at Sullivan. and

5 anything that is related to any te.ti.ony or

6 exhibIt regarding the defendant's state.ents or

7 actions as to why he killed her, anything that

8 relate. ~o the fac~ of ~h. cha?ge. ~hat .he

9 filed. the tiaing and stat ••ente or action. that

10 ahe gave with re.pect to b.r co•• lt •• nt ~o

11 pro •• cu~e th •• i8 relevan~. and Itve tried to

12 phra •• thu•• two a~eas broadly. becau •• I think

13 that's ess.ntially it. I think other than that

1. 1 •• in ay vi.w, not relevant. and I'v. tried to

1& go through this today for guidance for both of

16 you to show so•• things that I think claarly are

11 and so •• things I think clearly are not. There

18 are going to b. a coupl. of things, 5-41 baing

19 t~a ana .ost i •••diataly co.as to .y .ind, will

20 b. a coupl. of thing. that ar. right clos., and

21 I agr •• with you. Mr. Pr •• ton. when we g.~ to

22 tho~. few that ar. clo••• a.ong oth.r ••ab. of

23 .n~ly.i., Rule. co.e. in~o play .•0 we w111.

o 2~

2&

with those guid.lin.s, Mr.

proc.ed on Monday and we'll

Talasnik,

take it,

you ~"Y

Mr.
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49

How, having done all of

2 th.t

3 -MR. PRESTON: Judge. one thing

4 that did occur wa. the busine•• about the three

5 shots. In light of all our discu •• lona today,

6 II. or the inclination that the t •• tlaony about

7 three shots being fired i. in the •••• -- in

8 the •••• v.in of being objection.ble .•nd juet

9 wo you have that In your aind.

10 THE COURT: Nell. ok.y. I don't

11 .ant to catch you by surpri •• later Oft. I wonlt

12 rule on it tod.y. but let .e give you .y fir.t

13 re.ction to th.t. Th. fir.t .hot • • e !

14 unaeretand it, didntt hit. per.on, or didn't

15 hit the -- didn't hit. if I under.t.nd the

16 t •• tlaony correctly, the firat ahot .ent through

17 her jacket and a couple of plac •• and then went

18 so •• where e1 ••.

19 THE COURT: Query. and II •••king

20 thi •• t the .o.ent rhetoric.lly. do •• th.t .hot

21 cr.at. a grave risk of d.ath to Patrick

22 SullJvan?' I don't know the an.wer to that, it'.

23 so.ething to think about. I'. t.lking .bout in

24 ter •• of we have to exhibit exiet W~

2~ have to accept a •• given what the jury'.

K~THY I. DURAND - OPPICIAL COURT RIPORTIR
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We have to accept that. firet of

2 all. the jury isn't going to find that there

3 were aore than three shots, no way that'. going

to happen. eo that's. given. The other given

5 that we're d •• ling with 18 that one ahot went to

6 Patrick Sullivan. wae ai •• d at hi. or shot at

7 hia. that they found that by their counter.

8 Gloria Siaonelli had to die froa a bullet.

9 There 1. the •• cond shot.

MR. PRESTO.: You're talking about

the third .hot.

10

1 1

12

13 fir.t .hot.

THE COURT: Talking ebout the

16 MR. PRESTO.: Or the fir.t .hot

15 out 07 thr.e. All the te.tiaony about the fact

18 that three shot. were fired. I don't think i.

1? relevant, and there 1. no i ••ue about it. no

18 ""thing.

o

III

20

21

22

23

26

25

THE COURT: My fir.t r.action. and

~hi. i. not. ruling. okay. but I'll t.ll you ao

you under.tand ay thought proc.... In ay view.

the fact of three ahot. 1. relevant bee.u •• it

i •• fact that the jury can con.id.r in

evaluatlno whether there ••• , and if ao, how

•• rioue there -- it .a. of • grave riek at

KATHY I. OURARD - OWWICIAL COURT RIPORTER
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There-. a graver risk. it

2 ••••• to .e, with taree shots than one, and I

3 think that's. conclusion that the jury could

4 draw. Any detaIl about the tact of the second

5 shot, In ay view, 1. irrelevant becau•• it had

6 nothlng to 40 wlth Patrlck Suillvan. an4

7 further.ore -- .ell, all II •• aying Is that ay

8 thought proce •• augg.•• ta to •• that the 51aple

g tact that there were three ahot. 1., ind•• d. a

In a441tlon to that. ae you10

1 1

12

relevant tactor.

have correctly ob.erved, the undiaputed

t.atlaony 18 that there .ere three ahot •. It.

•

13 therefore, in ay Vie., 1•• fact, the

14 p'.Ju41clal capaclty tor whlch le alnl.cul •.

15 MR. PRESTON: It'. al.o an

16 undisputed tact, and it'. the State'. own

17 evidence which they never rai.ed a spector ot.

18 an4 nelthar 414 the 4eten.e. that the tlr.t two

19 ehot. wera tlre4 rlght at Slaoneill. not at

20 S .. 111",.n.

21 THI COURT: Ye •• wltho .. t q ~lon.

22 but the jury. I think. I ...gge.te4 to yo an4 I

23 40n't know that -- well. tho .. ght I ...gg •• tu4 to

2' yo .. that the j .. ry co .. 14 concl ..4e in It. aln4

25 th.t the tlr.t .hot which wae tlra4 at h.r an4
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can and wbat it did and didn't dO, wbat it

2 dldn't do. the jury could conclude that by

3 r.a.on ot where ahe was and he W•• , that the

4 firing of that ahot contributing to • grave risk

of death to Sulllvan. They could conclude that.

6 Mr. Preston. II. not sugg•• ting that they have

7 to. but It Is soaethlng that they aay conslder

8 in evaluating whether there .a. ct•• ted a grave

9 risk to Sullivan. and whether it wa. cr •• ted

10 purposely. ~eep In alnd that they're not belng

11 •• ked here to decide whether there .a. an

12 ••••ult on Sullivan. They've alr.ady an••• red

13 that question In a variety of ways. They are

14 belng asked to deteralne whether the defendant

15 purposaly or knowlngly craatad a grave rlak of

16 death to Sulllvan and a shot fired at her that

11 .1 •••• her can, depending on where Sullivan w•• ,

1. I •••n. you 8 re just a •••art •• I •• , you can

19 1•••1ne ••• lly • pro •• cution that would take the

20 poaition that he never intended to shot at

21 Sullivan to begin With. he was firing at her and

22 hit Su1livan by accident. What do you want to

23

24

call that7

discuss it.

There 1•• word for it and .e can

Might not be purpo.eful or knowing

•

20 aurder a. to Sullivan, aight ba one fora or
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1 another of •• nslaughter, but it I.,

2 n.v.rthel •••.••ong other thing•. arguably on

3 tho •• facta, the creation of • grave risk of did

4 he know. even 1f he had no 1ntant1on of hurt1ng

5 Sul11van. My p01nt 1. only that tho.e are the

6 kind. of thing. we .1ght naed to explore. Now.

7 having reviewed all of that, let •• a.k Mr.

8 Pre.ton. pursuant to the rule, If you wIll first

9 1dent1fy for the record at th1. po1nt the

10 .1t1gat1ng factor., ev1dence of wh1ch the

11 defendant w1ll aeek to addra •• to the attent10n

12 of the jury.

13

14

MR. PRESTO.: .actor A.

THE COURT: lIa1t, let .e, .0 we

1~ don't u •• legal shorthand here ••ong ua lawyer.,

16 by whIch you refer. I ••• u •• , to the notton that

17 the defendant wa. under the influence of extr •••

18 ~8ntal o~ e.ot10nal d1aturbance 1nauff1c1ent to

19 conatitute a deten •• to the pro •• cutlon.

Correct.20

21

MR. PRESTO.:

THE COURT: Wa1t.

'actor D.

It. atill

22 wrl~lng out A, extre••••ntal or ••otion_l

23

24

25

disturbance. .actor D.

MR. PRESTON: D.

THE COURT: Capac1ty to appr.clate
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1 the wrongfulne •• or to contora conduct to the

2 require.enta of the law .a. significantly

3 1.pairad.

MR. PRESTON:

THB COURT:

6 you laava D that quickly.

.actor B.

I'. not going to let

7

8 factor D.

9

MR. PRESTOn:

THE COURT:

In any of ita for •• ,

You're going to •••• rt

10 at this point intoxication or .ental di ••••• or

11 defect.

12

13 yes. Judge.

MR. PRESTON: Any of ite for.e.

14 THE COURT: All right. I indiceted

1S to you yesterday, or this .orRing, that, in.y

16 vie., on the .tate of the record, that it 18

17 apparent to •• at this aa •• nt. you have. prl ••

18 fecie basIs to argue to the jury on the

19 intoxication aspect of that. I have suggested

20 to you that at this stage.of the proofs. which

21 is obviously a very preli.inary stage. I don't

22

23

perc~ivs anything yet that per.its the

arguing of the •• ntal di ••••• or detect. I

the

•
24 acknowledge I h.aven't ••• n or h.ard any proof.,

~5 I'. just si.ply advising you.
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A. I going to have

2 ~o pre.ant ay evIdence before .7 .itn•••••

3 teetity?

THI COURT: I haven't a.ked you

5 enything. I'. ei.p1y .akin~ e .tate.ent.

6 MR. PRISTOK: Oh. okay. I

? underatand. Judge.

MR. PRISTO.: I i"dicated •.

8

9 which ie?

10

11

THE Co-URT:

THI COUIlT:

And you indicated I.

., whicb i •• any othar

12 tactor. kre you pr.par.d at tbi. point to

13 deno.inat. th. kind. ot any otb.r tactora tbat

i. yUY're talking about?

15 MR. PIlISTO.: Tb. di.cov.ry tbat I

16 h.v. provid.d i. to Mr. T.1 •• nik at tbi. point

17 contain. a r.port by .y ••p.rt. or

18

19

20

21

22

23

24

25

THI COURT: Tb. n •••• ar.

Mil. PIlISTO.: C••• i. A1phon.o.

THI COUIlT: C••• i ...

Mil. PRISTO.: C-I-S-S-I-I.

THI COUIlT: A1phon.o.

Mil. PIlISTO.: A-L-P-B-O-R-S-O.

TBI COUIlT: And who .1 •• ?

Mil. PllaSTOR: Doctor Dy.r.
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n 1

2

THE COURT: D-Y-E-R.

MR. PRESTON: Yeah.

3 ,THE COURT: Tho •• reports and the

• C.V. of those witne ••• s have been provided?

MR. PRESTON: Ye., the C.V. on

6 Alphonso wa., I believe, delivered .eparately

7 today.

8 THB Co,URT: Okay. Mr. Talasnlk,

9 you have tho •• reports?

10 MR. TALASNIK: A large package wae

11 pre.ented to •• this .orning and it wa.

12 repreaent~d that the reporta are In thara. J

13 haven't phys1cally gone through the package.

1. 1 ~ sure they're there.

o

15

16

17

18

19

20

21

22

23

2(

25

THB COURT: And have you provlded,

•• tar a. youlre concerned. allot the discovery

that would be neceaaary and approprlate wlth

reapect to the proora that you Intand to adduce?

MR. PRESTON: Everythlng that I

wlll rerer to In the penalty phaee haa been

provlded to Mr. Talaanlk.

THE COURT: Okay, That' a rlne.

You have Indlcated to .a that you Intend to call

Ml.a Alphonao and Doctor Dyer. Purther, that at

leaat one or the., lr not both, wlll be

KATHY E, DURAND - OPPICIAL COURT REPORTER
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1 ~ •• tl1ylng Iro. and on the b •• ia 01 and .1th

2 r •• pect to • cert.l~ video tape that you've a1ao

3 auppll.d a copy 01 to Mr. Tala.nlk, 1. that

• correct?

MR. PRESTO.: That'. correct.

6 TRE COURT: Okay. Mr. Tala.nik,

7 1. th.re knythlng el •• th.t you. a~ thl. pOlnt.

e wlah to know with r •• pect to the d.t~n••

9 ,ubal •• 1ona?

10 Only If th.r. 1. a

11 wltn••• l1at available over and above the two

12 .xp.rt. th~t hav. b •• n r.pr.a.nt.d.

13 MR. PRESTO.: I antlclpat. at thl.

14 , that I will call Inv•• tigator Carol Young

15 to •• tabli.h the .ingl. docu•• nt that wa••• iz.d

16 by the pro•• cutor wlthln the d.I.ndant'.

17 bri.Ica•• that had b •• n 1.It at the Atlantic

18 Palac •• I b.li.v., prior to tb. bo.lcid., That

19 .bould ba quickly don•. I don't b.li.v.

20 tb.r.'ll b. anything to that. And otb.r than

21 that, at thi. ti •• , I do not lor•••• any oth.r

22 wlto••••• b •• ld •• tho •• two.

•

23

2C

25

TRE COURT: Tho•• thr ••.

MR. PRBSTO.: Tbo•• tbr ••.

TRB COURT: Alpbon.o. Dy.r and
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any other qu •• tiona?do you have

.Judge.

Young.

Mr. Tal •• nik,

No, tbanlt you, Your

That'. correct.

Oltay.

MR. TALASIIIII::

THE COURT:

Ie that correct?

MR. PRESTON:

1

2

3

4

6

6

7 Honor.

8 THE COURT: Oltay. 1I0w, tbat

9 13av •• •• , I think with two aore l~.ue., one I

10 haven't ••ntioned to you yet, but •• 111 get to

11 tbat at the end. The next tbing I want to

12 diecuea Ja ~be opaning re.arlta tbat I will bave

13 to aalte to the Jury at tbe co••ence.ent of the

It pr~~~.dlng. on Monday .orning. I bave pre.ented

1& you with a three page propo •• l. There 1. one

16 gap in it witb reepect to anytbing tbat I would

11 ~.Y about altlgatlng raetors. Let •• l •• ve that

18 le.u. out, Mr. Pre.ton. and •• 111 talk about the

19 ••p.rat.Iy 1n a aa •• nt, and a.k either of you it

D

20

21

22

23

24

76

either ot you have any co•••nte. Again, the

co••ente I'a ao11cJt1ng, i. there anything 1n

there that ehou1dn't be in tbere, ia tbere

anyth1ng in there tbat'. not in there that

ahou1d be, and i. there anything in there that

you would have .aid other than what it i •.

KATHY I. DURAIID - OFFICIAL COURT RIPORTIR
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Your Bonor, State

2 ba. no objection. or sugge.tion. or addition. or

3 deletion. to the for. prepared by tbe Court.

THB COURT: All rigbt. Mr. Preeton.

MR. PRBSTON:

6 3udg•• pl •••• ?

May I bave • aoaeat.

? THB COURT: Yee.

8

9 to tbe

MR. PRBSTON: 3ud~•• witb re.p.ct

to the charge propoaed by the Court.

10 I've already provided to the C~urt. I tbink,

11 witb a copy at the cbarge tbat I init1a11y

12 propo••d.

13 THB COURT: T1.e out while I

14

15 a copy h.r •.

MR. PRBSTON: It I bave -- I bave

16 THB COURT: Mall. I hava 1t. Wait

17 • ainute, I have -- th1. 1. 3udga

18

19

Weuatadter'a. Ye •• you did. I hava 1t.

MR. PRESTON: I. 1t dano.1nated?

20 THB COURT: .0, unfortunately, I

21 have no page. on it.

22 MR. PRBSTO.: Ia 1t dano.1natad

23 State v •. R1cbard H1gh1ander or ju.t tha rough

2' copy?

25 THB COURT: Ro, It .ay. there

KATNY I. DURAND - OPPICIAL COURT REPORTIR
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i •• cover .heet on it fro. this c ••••••y.

2 instructions.t the co••• nce•• nt of the p.n.lty

3 ph•••• not d.~.d. but h •• your n ••• on it.

MR. PRIlSTOll: I bave one tbat i.

~ dated. Judge. I a.k that it be .ark.d and b.

6 .ccepted with the with the Court.

7 THII COURT: I don't know wh.th.r

MR. PRIlSTOll: And--

TBII COURT: Th. cover page i.

8

9

10

it need. to be •• rked. I'll receive it.

11 exactly the •••• eKcept for the date.

THII COURT: Th. -- it look. to b.

the ••••. I had prepar.d one tor tiling. I

w.nt to ••ke .ure it'. the ••••• Th. first P.O.

ia id.ntical •••cond page .pp•• r. to b.

id.ntic.l. tbe third page eppeer. identical.

Th1~ look. like the on. you've already given ••.

Ilxcept that it wa.12

13

14

1 ~

16

17

18

19

20

21

und.t.d.

MR. PRIISTON:

MR. PRIlSTOIl: I th1nk it 1.,

THII COURT: Th. d1tt.r.nc.

Judg •.

i. that

22 the On. I h.d do •• n't bav•• d.te on.

o
23

24

20

MR. PRIlSTOll:

the on. I had ju.t now.

TBII COURT:

Sign.d and dat.d.

The •••• on•• I a.1r:

KATBY II. DURAIID - O•• ICIAL COURT RIl.ORTIR
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2

3 •• rked 1. --

61

THI COURT: The one that you have

Be a.rked andIIR. PRISTON:

received into tbe record or the c •••. With

6 r •• pect to the charge that the that tha Court

7 Ie proposing, I have att ••pted to ••• if I could

8 work with thet charge. At thie point. I .ust

9 begin by saying I object to the charge in its

10 entirety end ask the Court give the charge that

11 I propose. I tind that I have .any proble.s

12 with it. a~d I rai.e a. objections each at the

13 ditterences and di.tinctions between the charge

1. ~!. I propos. and the charge that the Court ha.

15 presented •• with. and the Court ha. had .y

18 charge now tor a little bit ot ti.e. I'.

11 ••• u.Ing that, I tbink, In good faIth, that

18 you've read it, Judge.

19 THI COURT: lIould you like to aee

20 .y DotatiOD on it?

21 MR. PRISTON: I'. sure that it is.

22 Judge. that's why I'. proceeding in this

23 fas~ion. We both had a chence to look et each

2. other's work tor awhile. So.e ot the probl~••

~S with the charge that you have. just aa e.a.ples.
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~udg., and not to a.y that th••• are any aore

2 egregIous than the other ditferenc •• , but I

3

4

think th.t th.y .re

probl •••• 18 the --

that they are real

let' ••••• in the paragraph

5 which begin. on the .econd p.g., It you do

6 unant.oualy agre •• the •• cond ••ntence there,

7 the law deftn••• it1g_ting ractor a •• taetor or

8 clrcu•• tance that ••y tend to deere••• the

9 •• verity or puniah.ent that would otherwi •• be

10 appropriate tor a aurder In the c •••.

1 1 THa COURT: POl' a aurder c •••.

12

13

MR. PRaSTOR: ror ••urd.r c •••.

The cl •• r l.pllc.tlon th.r••nd the cl •• r

14 1. th.t the d •• th

15 penalty 1. appropriate tor a aurder ca•• unl •••

16 there ar ••ltlg.tlng tactor. pr ••• nt.d, and I

17 don't think that th.t'. the law.

18 THa COURT: I don't think that'.

19 t.,.. la•• lth.r, but

20 MR. PRaSTOR: Tb. contraat la

21

22 you call that.

THa COURT: I don't und.ratand how

appropriate tor a aurder ca•• , there are Oi lyo
23 MR. PRaSTOR: Oth.r.l •• b.

25 two cholc •• , th.r. ar. only t.o cholc •• , 11f.
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1 •• ry. thirty. to u ••••horth.nd, or the d.ath

2 panalty.

3 ,THE COURT: That'. not axactly an

• accurate deacrlptlon of the other ehoice.

MR. PRBSTO.: Wall. would

MR. PRBSTO.: But the altlgatlng

tactor. of tha .tatuta wlll not hava any attact.

by tha jury on any langth at a prl.on tara.

THB COURT: I undar.tand that.

MR. PRBSTO.: So thalr only cholca

1~ ~.tw•• n laprlaon•• nt or l1t •.

THI COURT: Vou dldn't datlna

5

5

7

8

9

10

11

12

13

14

1 II

otherwl •• --

thlrty.

THB COURT: Thlrty tu llta, .arva

15 altlgatlng t.ctor In your pra.antatlon, Mr.

11 Pre.ton.

18

1 9

20

21

22

23

.Judga?

.1.~.d it:.

MR. PRBSTO.: In ay pra.antatIon,

THI COURT: Vaah.

MR. PRBSTO .. : I

THB COURT: At laa.t It you 41141. I

Your pag •• aren't nuabered but your

2( dlacu•• lon etarta--

•

25 MR. PRBSTO.: I'a aortlng out In ay



n 1

64

own aind ju.t to a.ke certain what i. in ay

2 propo.ed opening and what i. in ay propo.ed

3 clo.ing. I ju.t want to double check.

THE COURT: The fourth page her.

5 talk. about aitigating factor. but doe.n't

6 d.fln. It. If yOU'd 11ke to tell •• how you

7 would have altlgatlng factor d.fln.d. I'll b.

I happy to r.c.lv. your .ugg•• tlon. If I fe.l that

\I the op.nlng 1. the approprlat. plac. to d.fln.

10 1 t .

~a language that the Court u •• d .a. the language

.xplaln .1tlgating factor •.

THE COURT: Can you -

MR. PRESTO.: I know that

di.cu•• lon of .xplalning .1tlgatlng factor •. the

MR. PRESTON: May I ju.t have on.

ao.ent to ~ead. In di.cu•• ion of the ca.e 1.

thls the Court had ~ald that It 1. not .1.ply

gOUQ enough to recite the a1t1gatlng factor.

without .oae .ort of explanatlon. That 1. where

thl. dl.cu •• lon of d.flnlng .1tlgatlng factor.

.rl •••. that conc.rning I'. not .ure of the

.p.clflc ca •• nu.ber. I can't t.ll you that off

hand. I ju.t r ••••b.r the dl.cu•• lon that th.r.

[J

11

12

13

14

15

16

17

11

19

20

21

22

23

24

wa. a ~equlr.aent wlth that the Court had to
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1 that I incorporate right her., and I believe

2 that the court's explanation of bOM the

3 .ltig.tiRg ta~tors work 18 what 1. required. and

• not so•• other definition which. in the speclflc

, facta of the case, In the opening of the c ••••

6 •• v tend to deviate fro. the proof. and what •• y

7 otherwl •• be defined a •• lt1g.tiRg factors in

8 the .peclflc .ppllcatlon .t the end of the c •••.

9 That 1. why I've been cautioned by the Court.

10 .nd I .gr ••• th.t In t.r•• of 2ettln~ to

11 .p.clflc. p.rtlcul.r .vld.nc. coalng In. I

12 think th.t the -- .th.t the d.flnltlon .nd the

13 treat •• nt of altig_ting tactor. that wa. given

1. u. ~b. Court in that c •••• and 1 1
• going to bave

IS to get the cite for you. I just r ••••b.r the

16 dl.cu•• lon where th.y .ald that the expl.n.tlon

17 1. n ••ded, 1. the explanation and the kind of

18 functioning th.t the Court d •• crlbed. That

19 f~nctlonlng. I 11.t.d th.lr l.ngu.ge becauae I

20 agr•• with that l.~gu.g., 3udge, In ter •• ot it

21 not being an e.cue •• not negating guilt but It

22 .a•• re •• on why justice do •• not require the

23 .xesutlon of th.t kInd of l.ngu.g•. I thought It

2~ wae very approprl.t. and I thought th.t th~t w.e

25 the kind of .xpl.n.tlon that the jury needed.
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not ao •• order of definition that .e would give

2 ••• fInal charge about knowingly or what have

3 you. purpo•• ful •• an or knowingly •••n.

5 point?

TBII COURT: Okay. wbat'. your next

6 MR. PRESTON: On that one. by the

7 .ay, unl ••• I get ao•••pecific reference, I'.

8 happy with the language I have with on.

9 axceptton. I don't know why I have the word

10 .urder in th.r •• I don't think it .hould b ••

11 becau•• altig_ting factors have. concept that

12

13

i ••ub.tan~ially b.yond .urd.r c ••••• but that'.

not a factor that'. relevant tor the jury. And

1. 1n ~act. the .itig.ting --

15

16

THE COURT:

MR. PRIISTON:

I donlt know.

That the .itigating

17 tactor. that the Court u •• e in it. own

18 ••ntencing tall und.r a .uch ditter.nt

19 clrcu•• tance than the altig.tiRg tactor. the

20 jury'e going to u ••.

21 TBII COURT: Without qu •• tion.

23 con~u.lon bet ••• n the two

c

22

2.

MR. PRaSTON:

Twa COURT:

So I think the

I don't intend to

25 contu•• it. oth.r than by del.ting the word
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1 .urder.

2 MR. PRBSTO.: If .e •• y otherwise

3 approprl.~. for an occaaion even* 3udge. we're

• atl1l left .1tb a jury tbat with. situatioD

5 In wbleb the jury ha. only two ebolc•• ~ aDd if

6 the .1tlg.~lng factor. go ~o one choice then

7 it' ••aying tbat the alternative for the ca••

a It •• lf. irr•• pective of .ggr.v.~lDg factor.

9 irre.pective of the Stat.'. burder. 1. d •• th. I

10 thlnk tbat'a a .1alaadlng ldaa.

11 TaB COURT: Okay. .axt polnt.

12 MR. PRBSTOB: Tba la. apaclflaa

13 the particular clrcu•• taftc •• tbat • jury •• y

1. bAve aa .1tlgatlng factor.. Tb. probl •• b.r. 1.

15 the probl •• wlth the ua. of tba d.flnlt. art leI.

16 of the •• to tb••xclualon of otb.r.. W. bav.

17 two confllctlng ld •••.

18 TBB COURT: Whlch argu••nt ara you

19 talklng about7

20 MR. PRBSTO.: If the -- the la.

21 ap.clfl •• tb. particul.r

22 TaB COURT: L.t'a r.ad tb••hol.

•

23 •• n~.nc.. Tb. la. ap.clfl •• tbat partlcular

2. clrcu.atanc.a that a jury .ay con.id.r aa

25 .1tig.tlng factora, and al.o p.r.ita tha jury to
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tactor., and •• can run into .0•• r.al probl •••

proof. to ita di.advantage, that 40•• not exist

1n the Stat.'. proof .ith r.ep.ct to aggravating

.ay coneider, not tbe jury ie, per.itte4 to

coneider, but tbat tbe jury .uet coneider. Tbe

trier of r.ct .uet ·coneider tbe .itigating

That'. correct.

Tbe proble. aleo

Ub-bub.

That'. the ea •• 1a•.

MR. PRESTO.:

MR. PRESTO.:

THE COURT:

• dlchotoay In the d.fendant's

The ca •• law ••ya not that the jury

It .ay find it or it .ay not find it,

In tho •• catch-all aggravating

o~. it .uet coneid,r it.

consider.

evidence.

consider In altig_tioD any evidence in the trl.~

relevant to the defendant'. eharacter or record

or to the clrcu•• tanc •• of the offen••.

factor •.

ao insofar a. that specific language deviat ••

fro. tbat cae, la., and I certainly believe tbat

not only 1. it just wrong becau•• the c •••••• y

so, it'. wrong on general principle•.

Judge. and I'. going to .ake • contra.ting

atat ••ent about wby the two ••ction. of the

•• ntence are cr•• ted. and. I'. a1ao going to take

i •• ue with the word. of ••y an4 per.it and.

~ 1

2

3

4

5

Ii

1

8

9

10

1 1

12

13

14

15

11i

11

1e

19

20

21

22

23

2~

25
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1 by dealing with the ract that there is no

2 catch-all aggravating factor. but the law

3 specirying, and there is, in tact, a liaiting

4 intent.a to the altig.ting factors that 1. not

5 .et forth In the ca •• law. The ca •• law 1. very

6 expansive, that the jury haa to be able to

7 consider everything, that'. why they throw In

8 aitigating ractor. that you can't have that

9 restrictive connotation. 80 by .aying In tbis

10 particular circua.tance tbat the jury aay

11 consider, and then contrasting it with the

12 general character or record, I think sets up a

13 concept that certaInly go •• to the d.fe~d.nt·s

14 a,sadvantage. It tears apart the integrity or

15 the pre.entation that •• ltig_ting defen•• 1.

16 supposed to put on, that there ie an unique

17 whole picture ot the defendant, ao •• of whleh 1.

18 .pecified In statute •. whIch ao •• of 1. allowad

19 r~r in aitigating rae tor H. but it's the

20 position ot the detendant a. a whole unique

21 indiVidual which the jury is going to be

22 evaluating. He'S not they are not going to

23 be evaluating hia. a rragaented indiVidual,

24 that's what we're looking tor. a unique

25 individualized judg.ent or the derendant a. a
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whole pereon, that's the thea. of •• ntencing.

2 and it's the thea. ot sentencing with re.pect to

3 even a jury .. The case law In the capital cases

• pick that up. if that kind of frag.enting. I

5 think. is absolutely wrong.

6 THB COURT: Is that all you have on

7 that sentence?

8 MR. PR~STO.: I h&ve so.e other

9 not •• here. It. juat giving you .~.cltlc

10 ex••pl ••• and I'll contiDue on.

1 1 THB COURT: 3uet -- let •• know.

12 air. when \ou're done with that ••nt.nce.

13 MR. PRBSTO.: I will stop st that

14 po~n~ with that ••nt.nce.

15 THB COURT: I'. going to change

16 the word .ay to shsll snd change the word

17 perait. to the word direct •.

18 MR. PRBSTO.: Passing the blank

19 epmce for the tJ •• , there 1. so•• confualon In

o

20

2 1

22

23

2.

the treat••nt. of the -- • gr•• t de.l at

contu.loD In the treat •• nt of Where unanl.lty 1_

requ!red and how it's not and how the two --

how the jury aust diatinguish their functions

with respect to aggravating and .itigating

factor. and the unanl.ity and burdene, and the
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1 ••a.ple of that 1. the paragraph that begln••

2 the defendant do •• not have to prove the

3 exiatence or ~he aitlgatlng ractor. beyond a

rea.onable doubt. Proble••tart. with the

5 explanation. nor n •• d the jury be un.ntaaua or.

6 thl. polnt. I thlnk ther. are dlfflcultle •

., there.

8 TSII COURT: You care to tell ••

9 what they are?

10 MR. PRIlSTO.: I thlnk that the

11 dlfflculty 1. that It leave. the. In an

12 uncertaln )tate a. ·to the functlon of thelr

13 vardlct and what they wl11 b. looklng for 1.

1& UL •• J by talklng about a n.gatlve. the

15 un.nl~lty in ter •• ot the negative. you receive

16 th•• wondering, .el1, where 1_ our deciaion

11 co.lng fro •• if .e don't have to be un.nt.aua,

18 wbat 1. functioning bere.

TBII COURT: Are you .ugge.tlng that

I .bould. at thl. polnt In the proc ••dlng. th.n.

glve the. eo.e detall wlth re.pect to the

proce •• or deter.ining the e.letence at evidence

of ~ltlgatlng factore7

PRIlSTO.:

111

20

21

22

23

24

25 what the

MR.

Court ha.

I a.

le deflclent.

eugge.tlnll that

I thlnk that
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of ~he jury finding

2 .i~iga~ing fac~ora. and I augg.a~ ~o ~h. Cour~

3 that the l.ng~.g. auat be In a positive .en •• ,

4 ~ha~ .ach individual juror finda i~ fro.

5 hi ••• lf. unhindered by the other juror •. rather

6 than the ter•• of • negative •• n •• that whet

7 they are no~ doing. you haven't told the. what

8 ~o do. you jua~ ~old th•• wha~ ~h.y can'~ do.

g what they're not doing, and ••• lawyer. I can

I b.li.v. tha~ i~'a co.pr •••• d ~o the point of

b.ing confuaing .nd g.n.rally doe.n·~ need to

.xplain .v.ry l •• ~ d.~ail. bu~ i~ .houldn·~

appr.cia~. ~ha~ wh.n a 3udge ~.lle .e tn ~h.

.1441. of • trial, .el1. Mr. Pre.ton. you can't

do that. yo~ can do anything .1 •• , but you can't

do ~ha~. and I a~and back and eey. wher. can I

go. chia ia the proble•.

THI COURT: Okay. I he.r you.

MR. PRESTO.: I believe there ia

subat.n~ial co.preaaion of ~h. p.r.gr.ph

diacuaaing -- beginning wi~h. if you ahould

decide ~h.~ th.r ••r. ~o~h .ggrava~ing and

.i~lg.~ing f.c~or. pr •• ent in ~he c •••••nd ~h.t

o

] 0

1 1

12

13

14

1 &

16

17

18

19

20

21

22

23

24

continue. on the next page sh•• t that I have,

•

25 l •• ve the proce •• open to wonder ••nt and



1 speculation.

2 THB CnURT:

73

Par the record. 80

3 that welre cl.ar about what welre talking about,

• the origin.l par.graph that Mr. Pr•• ton wa.

S referring to read. in ita entirety as tallows,

6 "A defend.nt doe. not h.ve to prove the

7 exi.tence of .itigating factor. beyond a

8 rea.onable doubt, nor need the jury be unani.oua

9 on this point. I will explain later exactly how

10 the jury considers thie que.tion." The next

11 par.graph to which he .ake. reterence r ••d. in

12 its entir~ty .s follow, "If you .hould decide

13 that there are both aggravating and .itigating

1. £ __ ~ora pre.ent in thia c •••. it will then be

15 your obligation to weigh and balance those

16 factor. to deter.lne beyond a rea.onab1e doubt

17 if the aggravating factors outweigh the

18 .itigating factor., then the deeth penelty is

19 the fitting and appropriete punish.ent in this

20 c •••. If you unani.ously so conclude, then I

21 auat •• ntence the defend.nt to death.

22 Oth~rwi.e, I .uat •• ntenc. hi. to a tera ot

23 i.prison.ent within the li.its I have

2~ described." That is the paragraph. The la~t.r

25 paragraph i8 one to which Mr. Pre.ton .ugge~ted

KATHY B. DURAND - OFFICIAL COURT REPORTER
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, l
1- 1

2 MR. PRESTO.: There 1s undue

3 co.pre •• lon. ye •. ~udg•. The -- In that ••••

• paragraph. I have. proble., and I believe --

5 well. I .uat sentence the defendant to death In

6 that •••• paragraph, has the Court tollowed that

7 language?

8

9

THE CQURT:

MR. PRESTO.:

I ha"•.

There ie

10 interjection ot the judicial r~l. betw•• n th.

11 jury's verdict of the death •• ntence. Nhile it

12

13

i. proced~rally correct, int.r.nt1.11y and

logically it r ••oye. the jury tro. on. et.p in

1. c ••• re.ponsibility for their verdict. Aa an

15 ex •• ple or correction to that, I would reaoy.

16 the judicial role and indicat••or. clo•• ly the

17 jury'e •• nt.nc. ot death as b.ing the

18 r •• pon.ibl ••ction. J'udge, tho •• are just ao••

19 ot the charg.s. I don't ••an by sp.citying

20 tho•• th.t I, in .ny w.y l •••• n the ditt.r.nce.

21 between the ch.rge I propo •• d and the charge

22 that you've given. I just •• t th •• out tor

[J

23 illu.ination.

24 THE COURT: Okay. I would 11ke to

25 h.ar tor. you in just a .o••nt with r.sp.ct to

KATHY E. DURARD - OrrICIAL COURT REPORTER
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7~

1 how w• • bould di.cu•• tb.t wbicb I l.ft bl.nk.

2 wbich i. the di.cu.uion of· the aitig.ting

3 rae tor. here .. With respect to the l.at two

• objectlon•• I'a •• ti.fi.d with tb. proposed

~ l.ngu.g. tb.t i. b.r.. I.a •• tl.fl.d tb.t wh.t

6 tbl. In.tructlon ls 1•• v.ry brl.f ••k.tcby

7 overview or the general proce •• thyt the jury's

8 golng to follow In the p.nalty pb.... It 1.

9 ~ot. In ay vl.w ••pproprl.t •• t thl. point to

10 dl.cu•• 1" d.t.l1 the proc ••• of flndlng

11 altlg.tlng f.ctor •• wblch I wl11 dl.cu•• 1n

12 .ub.t.ntl.) d.t.l1 ·.t the .nd of the p.n.lty

13 pb.... I •• •• tl.fl.d tb.t tb••o-c.ll.d

It c~.pr••• lon In the next paragraph Is. In tact.

15 an appropriate, accurate and brief de.cription

16 or the nature of the proce•• that I., In fact.

17 co.pr •••• d a. it 1. d •• igned to be, and In ay

18 vl.w ••hould b•• t thl. pr.llaln.ry pb••• of tb.

19 p.n.lty proc ••dlng.

20 Wltb r •• p.ct to tb. l.ngu.g•• If

21 you un.nt.aualy ao conclude, referring to tbe

22 jury'. deter.inetiaR. beyond a rea.onabl. doubt

23 to~••ggr.v.tlng f.ctor. outw.lgb tb.

24 altlg.tlng .nd tb.t tb. d •• tb p.n.lty 1. the

2~ flttlng .nd .pproprl.t. p.n.lty. tb. l.ngu.g ••

KATHY I. DURAND - O•• ICIAL COURT RIPORTIR
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quo~e. and that I .uat .entence the derendant to

2 death. end quote. in .y vie•. not only doe. not

3 tend to viciate the jury· ••en.e or

• responsibility. it is language that I believe

S carerully crarted ~o sugge.t ~bat the jury can

Nhat that le.ve•. Mr. Pre.ton. i.

procedurally accurete and substantively

appropriate rererence to the proper real. or the

jury deciding what the seDtence will be aDd the

Judge i.poeing it at their decieion end et their

direction.

II

7

8

9

10

1 1

12

13

tell

do.

the Judge, and will

I aa .ati.tied that

tell the Judge what

it is both ..

to

14 I h~.~ put in here. in this ca •• the derendant

IS es.ert. es .itig.ting tactors that I will

111 acc'ept any recoa.endation that you would have at

17 this point tor how I should till in it dots.

18 MR. PRBSTO.: I would suggest thet

19 the Court ~ndicete to the jury that the

20 derendant wlll put in, will propose that

21 .itigating evidence, .itigating evidence

22 concerning der.ndant' •••otional •••ntal and

intoxication alao.

T•• COURT: You weDt .e to rerer to
o

23

2.

28

9hysi~al states. I think that will include

•
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1 intoKication .pecifically or ju.t .ay phy.ical.

2 ••ottan_l and •• ntal?

3 • MR. PRESTOIl: I think I would .ay

4 and physical condition.

THE COURT: E.otional and .ental

6 stat •• and phy.ical condition.

7 MR. PRESTOIl: Ye •• phyeical

8 condltioD .. 80th at the tl •• ot the co•• l •• 10n

•

9 ot the otten•• and at other pertinent tl ••• in

10 hi. life. and I would phra•• it that way.

11 THE COURT: Both at the ti.e of

12 the co•• i."ion and -at other pertinent

13 MR. PRESTOIl: Ti ••• in hi. life.

14 THE COURT: Ti.e. in hi. life.

15 MR. PRESTOIl: Ok.y. I would al.o.

16 and I pick up now fro. the ch.rge that I

17 propo.ed. the .upple.ental language to go with

18 that ie. and I think this i. i.portant.

19 e.pecialay with regard --

20 THE COURT: 3u.t give .e a page

21 reference by the count. if not by the

22 MR. PRESTO.: I can give vou by the

23 COU1\t • .JUdge, one, two, thr ••• four. Oft the

24 fifth page.

2S THE COURT: What'. the fir.t



1

2

p.r.gr.ph on the p.g.?

MR. PRBSTON:

78

Th. fir.t p.r.gr.ph

3 on the page 18, defendant a.y present.

THB COURT: Y.ah.

5 MR. PRBSTON: Ok.y. And the

6 l.ngu.g. th.t I'. propoaing ia th.t. and thia

7 again 1. addre •• ing the concern. at H and the

e ca •• la. that interprets it.

9

10 pag.?

11

THB COURT:

MR. PRIISTON:

Where .~. you on the

You .'let consider

all the .itigating ·evid.nc •• th.t paragraph.

.iddl. paragraph. With r.gard to B .nd the

c •••• that •• y that the jury .'let consider

.itigating .videnc•. that th.ir -- that th.y are

not to just be restricted by what the lawyer.

••y. that th.y have an oblig.tion to look at all

of it th•••• lv••• I think that in addr ••• ing H

.~d c.lling H to th.ir .tt.ntion. this p.r.graph

i ••ap.ci.lly p.rtin.nt. you .u.t conaid.r all

the altlgatlng evidence, not just the apecl11c

factor. whIch the -- I'll change that tactor. to

evl.:2ence. excu••••• JUdge. not just the

specific evidence which the defen•••• y ea~l toD

12

13

14

15

16

17

18

19

20

21

22

23

2.

25 your attention. This evIdence •• y have appeared

K4THY II. OURAND - O"ICIAL COURT RIlPORTIlR
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1 1n the tir.t p.rt at the triel tro. the

wI tn••••• called by the2

3 defendant. Pairn ••• In

State or by the

the law require. that

4 you consider any other evidence In any part of

5 thia trial tavorable to the detendant relating

6 to hi. character or hi_ background or the events

7 surrounding the otten•• that •• y Ivad you to

8 believe that the detendant .hould not be

9 axecuted. I think that i. the -- I believe it'e

10 necea.ary at the beginning at the trial to put

i1 the jurare on the alert that they have an

12 atflr•• tlv 1Rv •• tagory duty th•••• lv •• , .p~rt

13 tro. ju.t dige.ting what the lawyera think i.

14 l~~ort.nt, and I think the ca •• la. specifie.

15 that they have that kind at duty.

16 THE COURT: Okay. I will word

17 that, probably have. draft to.orrow, it you

18 want to take e look at it. but I will accept

19 that ae ••upple.ent to the .pecitic language

20 you j~.t elre.dy augge.ted about hi ••ental and

21 e.otional atatee and hie phyeical condition.

22 MR. TALASRIX: Your Bonar. the

23 onlv reque.t I would .ake with re.pect to the

2. ottered ad4itional peragreph i. that the )~et

25 line be chenged to corre.pond with other

IATHY E. DURARD - OWWICIAL COURT RIPORTIR
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reterenc •• to the death penalty.

2 THII COURT: To the death penalty

3 being the titting and appropriate penalty.

~ only proble•.

MR. TALASIUIC, v ••. that'. the

6

7 down that way.

THII COURT, I already wrote it

8

9 ~onor.

10

MR. TALASRIIC, Thank you. Your

MR. PRIISTOR, Obvioualy. I aak tor

11 what I aaked tor.

12 THB COURT, I

13 balieve that the atandard language that the jury

14 .~_~~d be given. which I have given In every

15 inatance, and which I will continue to gIve, Ie

16 _hat they ara deter.ining ulti.ataly ia whether

17 tha daath penelty ia the titting and appropriate

18 punish••nt In the c •••.

19 MR. PRBSTOR: I want to ren•• an

20 objaction that I ranewad witb

21 THI COURT: Let •• just -- we've

22 co.pletad that diacuaaion7

11
LJ

23

2(

MR. PRIISTOR: Thia ia the objection

with raapect to that diacuaaioD.

25 THI COURT: Okay.

ICATHY B. DURARD - OFFICIAL COURT RIPORTIR
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81

MR. PRESTON: I want to rene" an

2 objection noM that WAS .ade with respect to the

3 guilt ph•• e verdict sheet where we discus.ed

4 death a. the .ppropriate penalty. and .y problea

5 with the f.ct th.t by phr •• ing it th.t w.y .•nd

6 by not connecting it with de.th will be impo.ed.

7 by not connecting it with the jury'. the

e i •••di.t. result of the jury'. verdict. that we

9 .re deluding .nd .ep.r.ting the juxy'.

10 r •• pon.ibility. We .r. -- th.y .r. ~.r.ly

11 giving th.ir opinion. Th. Court t.k •• it. own

12 .ction. th~ 1 •• op.r.te. in it. own way after

13 the jury h •• delivered an opinion. that's not

14 .n_~ the c •••••ay. The c •••••ay that the

1S d.fendant'. d.ath i. going to be a direct

16 con.equ.nc••nd i ••edi.t. r ••pon.ibility of the

•

17

18

19

20

21

22

23

2.

jury's verdict. Ivery tl.e we •• rely .ettle for

l.ngu.g. lik. d •• th i. the .ppropri.t. p.n.lty.

w•••niti •• th.ir r •• pon.ibility. I r.n.w .y

obj.ction on .11 of tho •• point.. W••••• to be

dev.loping .n .ggr.giou. p.tt.rn •• t fir.t

.t fAr.t. it w•• told to the d.f.n•• in the

pen~lty phaa. that w. don't have to addre ••

th.t, y.t it'. going to b••ddr •••• d by tho

p.n.lty ph••••nd it'. not b.ing -- it'. b.ing

KATHY a. DURARD - orrICIAL COURT RapORTaR
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2

patted over.

TBE COURT:

82

Well, you're right

3 about one thing, itls going to be con.i.tent.

So noted. Oltay. Does that cover everything,

5 gentle •• n, except tor one it •• I have to a.k

6 about? Ie there anything else that either of

7 you ha. that you wish to addre •• to .y

8 sttention?

9 MR. TALASRIK: I hav~ nothing.

10 thank you. Your Honor.

•

o

11

12

13

1.

111

16

1 ?

18

19

20

21

22

23

2~

211

liB. PRESTOR: I take it .e'll be

addrsesine the objections to the State's

proffers first thing Monday aorning.

TBE COURT: Ifell

MR. PRESTOR: I .ean

TBE COURT: I thought .e gave it.

I have tried to set gUidelinee that I e.pect

wl11 re.olve .oat ot the objectiona, other than

.ith reepect to the one piece of paper ••hich

frankly. is a docu.entary e.hibit that .e can

desl .ith at tha end of tha .attar .hen the

State proffers its exhibits. I don't know that

that neeas to be dealt With firet thing. if

thers are any specific. if your review of ~he

trsnscripts bet.een no. and Mond.y suggest to

KATHY I. DURARD - OWWICIAL COURT RIPORTIR
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you any .pecific co ••ent. or t.etI.ony that we

haven't conceptual IV addr •••• d here today that

you wi.h to addre •• to ay attention on an in

11.lne beels, I'll hesr It. obvlously. I thlnk

I've set guldellnes today that I hope wlll

re.olve .oat of thoe •.

1

2

3

•
li

6

7 MR. PRESTO": Becauaa .oat of

8 the •• in ay view. are rath.r cl.arly on one .ide

9 of the 11ne or the other.

10

1 1

12

13

THE COURT: There .ay be so••

thing. that are close. and it there are and YQur

review ot the tranecripts .uggest you wi.h to

.ak. In 11.ln••otlons. I wlll c.rtslnly h.ar

1. '.

RIght now I have a gen.ral .tate.ent.

IlR. PRESTOIl: I'. In • quandry as

to what the court'. ruled on. Uaually when we

t •• tl.on~ 1••ade, the rea.ons are atated. the

Court rule. on the te.tl.ony, we know where we

don't even know what'. In

to think I have a rea.onable

partIcular 1 ••ue we hear an

the objectlon to that It •• of

area. I

I'd llke

thls ls an

the .re.~

have a rulIng on a

It •• of testl.ony.

•••ory. but I can't r ••••b.r word for word what

j
.ach ot th ••• witn••••••ald or how .xactly it

15

16

17

18

19

20

21

22

23

2.

25

KATHY II. DURAND
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2

3

4

5

84

ca•• out right now. I'll look at the t •• tlaony.

I'll look at the tran.cript and I .ight be able

to find out .0•• stuff, but to feel beyond right

now, I'. not aure how Your Bonor Is binding ••

by what objection. I've .ade or failed to .ake.

II THB COORT: lIell, Mr. Pre.ton, I

7 think the record here very cl.arly reflect., and

8 I have oound you to any -- you can .ake any

9 abjection that you •• nt. What I have •• 1d. and

10 Mr. T.l •• nik, i. I h.ve to define for hi. the

11 area. that I think are appropriate and the area.

that are n~t. and ~IV. given hi. ao•• apecific

ex••pl •• ot things that are not approp-1ate. I

don't think I have the ability or the

re.pon.ibility to go through the record at thi.

point, that I don't have, and to tell hi.

12

13

14

15

16

17 exactly what t •• tlaony he can't u ••. I don't

18 know that you have that re.pon.ibility either,

19 an4 I'a not •••ning to augg •• t that you do. It.

20 .aying if your .earch of the record reflect.

21 anything that you .pecifically wi.h ae to

22 .ddr •••• of coura., I wIll addre •• it. I'a not

c
23

24

25

requiring you to do .0, but I'. inviting t~at.

I wl11 respond to any .pecific requ•• t, if you

a.k •• to do ao. With r •• pect to Mr. Tal •• nik'.

KATHY I. DURAND - OFFICIAL COURT RBPORTBR
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pre.entation, he ha. what I consider to be

appropriate guidellnea fro••• to what he can

and canlt do .• Does that a.an that I know or

a ~ery key proble.

18 structure.

or that you know every specific

alght .ake on any specific i.au•.

don't know how to do it otherwi ••.

That -- .e are

I underetand that.

MR. PRESTON:

THE COURT:

that he knows

ruling that I

I do not. I

discussing

procedure

1

2

3

4

5

6

7

8

9

10

11 MR. PRESTON: Pro. what I

12 underatanC, there ere really two kinda of

13 alternativ•• here. One 1. that knowing what

14 n __ InclIned to do. I can .ake ay objection. to

15 th.. to 1nedai •• ible or iaproper it •••

16 during his opening, during hi. pr •• entation,

17 whataver, in front of the jury ia, and obtain

18 rUlinga Qn each individual on. aa they are

19 r81 ••4 and •• they are pre.ented. There 1••

20 unique aituation here which i. not pre.ent in

21 other c •••• , and that 1. in other c ••••• aotions

22 in liaine and aort of pre-ruling. on eVidence

23 art not ••4e beeau•• you don't know the context

2~ you don't know how the evidence actually 18

2& going to eo •• out to .ake the. 1n advance 1 ••

KATHY I. DURAND OPPICIAL COURT RIPORTER
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proble.. But we do know. and .e bave the

benefit right here, we have all of tho •• rea.ons

3 r ••oved becau•• we do know how the evidence ca ••

• out. we do know what the question and the anawer

5 wa., we do know the exact clrcu•• tanc •• and the

6 only thing we're applying is the purpo.e for

7 which it's being sd.itt.d, which is .o•• thing

8 th.t is slw.ys phr.·•• d in t.r•• of leg.l

9 .~gu••nt and could be done at any tl •• and in a

\0 v.euua , once we have the evidence and once we

11 have the tranacript.

12 THB e-OURT: lIell, Mr. Pre.ton, I

13 hear you. and what you •• y 1. certaInly true and

14 t.1~. but I don't have the record. I don't have

15 the trenscript, I don't have. recall. total or

18 ot·h.rwi •• , of the specific t •• ti.ony.

17 MR. PRBSTON: No, I

18 THB COURT: I will r •• pond to

19 whatever 2' ••• ked to re.pond to. whenever I'.

20 ••k.d to re.pond to it. I h.~e already told Mr.

21 Tala.nik what I think h. can do of the proffmr

22 th.t b. ha••ad.. So•• of what I'v. told hi.

23 I'. our. will r •• ult in hi. not doing that "hich

[J you would not have hi. do.

MR. PRBSTOII: Mayb. I'v.

•

KATHY E. DUItAIID
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ai.understood Your Honor. Maybe I have

.i.underatood where we're going In ter •• ot what

I would be .b~. to do and what I wIll not be

able to do and that phraslng that

THE COURT: I don't thlnk I have

sald or laplled anythlng about what you would

not be able to do. I thlnk I sald that you aay

.ake any In Ii.lne .~tlon that you ._nt. and I

will hear th •• it you .ake th... If you choo ••

not to .aks the. In 11alne but walt untl1 you

re.l you're In trouble, I wIll hear th •• when

1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

you feel y~u want ay help.

else to do.

MR. PRESTON:

I don't know wbat

I underatand, I

15 understand. Judge. Could I ask If Mr. Talasnlk

16 wl11 renew hls proffer. In 11ght of your

17 guidance, on Monday .orning out of the pr ••• nc.

18 of the jury. If that wl11 happen. It's only a

19 queetlon of fact. wl11 It or wl11 It not happen.

20 MR. TALASNIIC: I

21 THE COURT: I'll tell you what I'.

22 golng to ask you to do. Mr. Talaenlk. I'll tell

23 you what I'. golng to ask you to do. I'. golng

2' to a.k YO'u, bet••• n now and "ollday, and the

25 record, of cour.e, 1. that this 1. Thursday
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afternoon, I'. g01ng to .sk you between now and

2 Monday to take another look at everyth1ng that

3 you're g01ng to want to argue to the jury, both

• in your open1ng and 1n your proffer, and I'.

5 going ask you to .aka a bona fide effort to

6 identify enything that you think .ight be clos.,

7 undsrstanding that I won't bind you, that if

8 so •• thing you later tell .e yO" didn't think was

g cIa •• turn. out to be clo •• , .0 bs it, that's

10 why people have different judg.ente, but I'.

11 going have you to .ake a bona fide effort to

12 identify, between now and then, thinge that you

13 think .ight be close and to .ake a specific

1. ~. ~t.r With re.pect to the. before w•• tart on

1~ Monday, and we'll talk about it. Underetanding,

Ie Kr. Pre.ton, that after w. do that, and I •• ke

17 whatever rul1ng I •• y .ak., there .ay yet be the

18 need for other rUlinge thereafter.

19 MR. PRESTON: I'. not in the .ood

20 for prolonging thinge Monday, I have a

21 ti.etable--

will not be done by the clock.

in any way that I'. holding you to

proceeding'. not ha. not b.en,c

22

23

24

2~

aon't euggeet

a clock. ~his

1. not now and

THE COURT: Mr. Pre.ton, pl ••••
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1 Whatever we need to do we'll do. Ie the outline

2 I h.v. ju.t glven you •• tl.f.ctory7

3 .MR. PRESTON, Th.nk you. Judg •.

• THE COURT: Okay. I. th.r.

~ anythlng .1•••1th.r of you wl.h•• to di.cu ••

S wlth •• 7

7 MR. TALAS.IK: .0 thank. Your

8 Honor.

9 THE COURT: Okay. n"w. l.t ••

10 addr••••~oth.r .ubj.ct. It •• c.p.d .y

11 att.ntlon y •• t.rday In th~ pr ••• of bu.ln••••

12 .nd al.o b,cau•• In the gr.at .ch••• of thlng ••

13 it wa. not ov.rwh.l.lngly .1gnlflcant. but on

~4 ~l._ Jury'. verdict and on the jUdg••nt. that

15 were entered subject. ot cour.e, to the

16 i·.po.ition of .entence. the bail. whatever bail

17 wa • • et in the .attar. albeit never poated. i.

18 r.vok.d and the daf.nd.nt 1. ord.rad h.ld

19 wlthout ball. The .h.rlff ha••ddr•••• d to ay

20 att.ntlon a qu•• tlon whlch I Indlcat.d I would

21 diacue. with coun.el with re.pect to the

own arrange.ente,

underetand it. with re.pect

handcuff. and the l.gcuf •

22

23

24

2~

d.f.ndant .nd hl.

.p.~iflc&lly. a. I

to the que~tion or

that I notlc. that h. ha. on today. Do••• ither

KATHY E. DURAND - OFFICIAL COURT RIPORTIR
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2

of you deaire to be heard?

MR. PRBSTON:

90

Judge, I think that

3 the procedure. that wa. followed tor the trial

4 should be followed for the penalty phaae alao.

5 I think that it beeo ••• even aore critieal that

6 the jury not gather any adver •• i.pre •• lon. At

7 this point, you can •• y that y •• , ~h.y know he-a

8 in jail, but they alao know that ha'a in jail

9 nd hela here without handcuff. and without leg

10 irona, ana now to put hi. in th~ blua. and with

11 lag lrona and handcuffa indicatea the

12 pr •• uaptio: that so•• thing aore ••rioue 1. going

13 to happen.

probl •• Is with .ecurity and balancing the n •• d

for .ecurity againat Whatever prejudice there

the blue., by which I •••n, I ••• u •• you •• an

the jail clothea, the jail clothea. I think

they ought to be per.itted to continue In tha

trial in the aa.e faahion that he waa before.

Ar~ ther. quaationa that ara atill open. and not

ju.ping to any final concluaiona. they are not

ready to ahlp hi. out the door.

MR. TALASNIIC:

u

14

15

111

17

18

19

20

21

22

23

24

THB COURT:

THB COURT:

I hadn't thought about

Nr. Talaanik.

Your Bonor. ay

•
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•• y be, or undue prejudice there •• V be fro. th~

obviousness with whIch there 1. now additional

defendant ha. been convIcted of a firat degree

aurd.r by the jury. Th. jury know. th.t. W.'re

in an open courtrooa .etting. there are "Indo••

that are ~ot distant fro. couna.l table. I

1

2

3

•
5

6

7

.ecurity. WeJre in a situation where the

•

8 th1nk Many that 1n the cap1t.l proc ••d1ng. th.t

9 were conducted In other courtroo.~ that there

10 wa•• ehange in the level of .ecurity betw.en

11 the p.nalty ph•••• nd the gU1lt ph•••••nd th.t

12 ao •• aad.rate adjuet ••nta In the lnter •• t of

13 incr •••• d security along the lIn•• that were

1. ~ In the other capital proceeding. are

15 prud.nt .nd .ppropr1.t •.

16 MR. PRBSTON: 3udg. --

17 TRI COORT: Lett ••aka aura we

18 know •• 're all talking about we're not

19 t.lk1ng ~bout cloth1ng. Th. d.f.nd.nt w1ll h.v.

20 the r1gbt to w•• r wh.t.v.r cloth1ng h. choo•••

21 to wear at hi. co.plate diacretion. ao •• t~r a8

22 I'. concerned. that'. entirely hi. bu.lne•• and

23 I don't h.v••nyth1ng to •• y .bout how he

2~ choo ••• to .pp•• r by w.y of cloth1ng. I

25 haven't, fro. the firat, and h.-. worn what he

KATNY I. DURAND - OrrICIAL COURT RIPORTIR
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1

2

92

chao ••• to w.ar and h.'ll continu. to ••ar what

h. chao ••• to w•• r. Second. I havenlt a.ked

3 anybody'. opinion. and I'. not going to •• k

• .nybody'. opinion .bout .ny .ecurity

5 .rr.nge.ent •• incr •••• d or oth.rwi ••• b.c.u.e I

6 don't propose to .llow .nybody h.r •• other th.n

7 .e and the aher1ff, to have anything to aay

8 .bout th.t, with on. exceptIon, and that'. what

9 !'v. addr •••• d .ttention to how .any sh.riff'.

10 off1cera there are, where they a1t in the

11 courtroo••nd thing. of tbat nature ar •• to b.

12

13

very frank with YOQ. with all due re.pect. non.

ot your bu.in•••.

14 MR. PRIlSTON: I would aay one

15 thing, JUdga. and .ay in ao far aa thoae th1nga

15 .1ght 1.pact on the dec 1. ion of what other -

17 wh.th.r oth.r precautIon. ar. n.c •••• ry. they

18 .1ght be.

I'll agr.e. Wh.t I •• ant wa •• you got nothing

to .ay about how .any there are. You ••v hav.

ao •• th1ng to aay about the con.equence. of that,

I a~ree with that. The only 1 •• ae, frankly, of

that I'va op.ned for your input and that I

intended to d1acuaa, 1. frankly, very a1.ple.
u

19

20

21

22

23

24

25

THIl COURT: I'll agree to tbat,

KATHY I. DURAND - OWWICIAL COURT RIPORTIR



handcuffs or do ••

•

1

2

Do •• he wear

or either or both. All of the

he wear

re.t of

93

l.gcuff.

lt ln .y

3 view 1. either none ot .v buein••• or none of

• yours.

5 MR. PRBSTON: I .ugg•• t, Judg.,

6 th.t h.'. been .1ttlng behlnd • t.bl., •• he h ••

7 b ••n. betw •• n two couna.l. that Window. or

8 .nythlng el.e 1. go10g to r.qulr. hl. to go

9 through the table, nuaber one. Ru.ber two,

10 there h.v~ be.n .h.rlff'. ottlc.r••1ttlng

11 behlnd hl.. I don't thlnk tb.t wl11 b. l •••• n.d

12 ln .ny •• y, If .nythlng lt •• y b. lncr ••••d.

13 They •• y prob.bly, .nd ••yb. wl11, ln your

14 d~_~~•• ion. with the Sheriff'. Ottice, be

15 sitting clo.er to hi •. In th.t reg.rd, I

•

16 sugge.t the leg iron. and the handcuff. are not

17 n.c •••• ry, that sufficient control can be ahown.

18 th.t lt h •• b •• n .0 t.r, th.t .nythlng th.t

19 .19ht b.pp.n, •• re.ot ••• lt •• y b., c.n b.

20 .d.qu.t.ly .ddr•••• d ln th.t t •• hlon. H.vlng

21 l.g lron. on wl11 not .top hl. tro•• t.ndlng up.

22 They wIll atop hia fro. running aero •• the roo.,

23 but h.'. got to go through the t.bl. tlr.t, .nd

24 the .h.rltt'. ottlc.r•• r. rlght th.r., the leg

~5 lron. wl11 n.v.r co •• lnto pl.y. A. to the

KATHY I. DURAND - O"ICIAL COURT RIPORTIR
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1

2

3

handcuffs. the •••• thing,

ara., by the tl •• anything

any security that the Court

g.

any aotion. ot the

could co•• into play.

1. arranging, II.

• aure the Court adequately addre•• ed any security

S

6

7

8

g

10

11

12

13

1.

1 S

16

17

18

that'. n.c •••• ry to be .ddr ••••d.

THB COORT: All right. I

.pprecl.t. yo .. r Inp .. t. It help. ••. I will

con.ult with the Sheriff end I'll h.?e .y own

judg.ent •••de by Mond.y. If It ~.pllc.te••ny

que.tlon ~f h.ndcuff. or legcuff •• I'll dl.cu••

it with you. In the ••anti •• , •• far a. bi.

attire 1. eoncerne4. a. I've •• 14. that'.

entirely hi. c.ll which he .hould •• k.. Ok.y.

n-J.4~ ... hing e1 •• that we ne.d to talk about?

MR. PRBSTON: No. Judge. I le.ve

you with one fln.l thought ••nd th.t 1. In the

po.ltlon of the defen.e In .rguing to the jury.

It'. difficult to .rgue .g.ln.t .ny kind of

Ig perception th.t •• y be 1.plied th.t the

20 defend.nt 1. lee. th.n h ....n. lIell. the

21 h.ndc .. ff ••nd the leg iron••nd .11 th.t .ort of'

lJ

------

22

23

2~

2S

stuff, it'. bard to -- ttl •••• y to kill .a••one

who'. an Object, and I think 1n our c ••••• you

don't w.nt to cre.te th.t type of de.th verdict.

THB COORT: I underet.nd th.t, Mr.

~ATHY B. DURAND - OPPICIAL COURT REPORTER
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1 Pre.ton. I'll leave the re.t ot ay reaction to

2 that unspoken. All right. You have received

3 the draft of the regulations with respect to

• elocution and you wIll. at the .pproprl.~. tl •••

5 discu•• tho•• with the defendant.

6 MR. PRBSTOM: I w1ll d1.cu ••• a. I

1 th1nk I a. obllged. the law on elocutlon, Judge.

8 1' •• t1ll 1n a llttl. blt of a quandry .bout the

9 .pecific tor.at ot the way you're approaching

10 It. And I'. g01ng to h.v. to look at th.t, I

11 haven't had. chance to do that.

12 THB OOURT: And I don't want you

13 to, all I want you to do 1. to acknowl.dge the

14 l •• ue. I don't want a re.pon•• fro. hia or you.

1 5

16

MR. PRBSTON: C.rtalnly.

THB COURT: So the r.cord 1.

17 cl.ar, the Supr ••• Court opinion In Zola

18 ~!.cu•••• the substance of what I've written

19 h •••• 1t 1••y vl.w. alb.lt th.t 1t'. not

20 r.q.1~.d 1n .ny c •••• th.t 1f the d.t.nd.nt 1.

21 to .ake an intelligent decision a. to whethQr he

22 wlah•• to sa.cute the right. he n ••d. to be

23 intor•• d of exactly the subatance and the

24 procedural -- eubetantlve and procedural

2& ll.l~.tlon. on the ••• rcl •• ot th.t r1ght.

K~THY E. nURA.n - OFFICIAL COURT REPORTER
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docu•• nt: that· I wIll require the defendant: to

review and to articulate that he underatande .

Monday .orning, unl ••• you hear fro•••

All right.

Right.

And of cour •• , .fter

MR. PRBSTO.:

•• k •• is fin. with ••.

Court invites, but do ••nlt .and.te. to • written

ha.e, therefore, cho.en to tranalate that a. the

Once he ha. done that. any diacu•• lon that he

he's diacus •• d it with couna.l.

gentle•• n. pIe•••• agaln, be bere at 10:15 on

otherwi ••.

• •
•

11
1'_ .J

2

3

•
5

6

7

8

9

10

11

12

13

1.

15

IlS

17

18

19

20

21

22

23

0 24

28
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2

Plrat there .a. eo•• diacu•• loD

on Thuraday with r •• pect to ••cNrlty

~ouna.l atter the waakand the banat1t ot .oaft

add1t10nal thought a w1th r ••pect to tho.e

docu•• nta and pointed out to couna.l where

record 1. clear on a nuaber of thing•••e

were l •• t here I gue •• on Thuraday. at wblch

tl •• at the defendant'. reque.t the

proceed1ng. were .djourned 10111 tod.y.

Coupl. tbing. need to be placed aD the record

th1. aorn1ng juet 1n the 1ntereet ot

coapl.tenesa.

h •• ring on Tauraday and advl ••4 Mr. Pr •• ton

.10 that t1ae that there would be no chan~~ 1n

the .ecurity arrange••nt. with r •• pect to any

handcut:1ng or leg cutt1ng ot the detendant

for the balance of the proce.dinga and that's

aa 110 1. th1. aorn1ng.

S.condly. on Pr1day I .upp11ed

coan•• l w1th updatad ver.10n. a. ot then tor

the open1ng and clo.1ng charga. 1n th1. pha.e

ot the proceed1nga together w1th tha propo.al

I have today g1van

P1r.t •• 0 th.t the

I detera1ned .hortly atter our

THIl COURT:

tor a jury verd1ct tora.

arrang••• nt •.

LJ 1

2

3

4

5

5

7

8

9

10

11

12

P

14

15

15

17

18

19

20

21

22

23

24

?is
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1

3

wbat I perc.iv••• ay fin.l dr.ft th.t I gave

2 ~h•• today vari •• fro. that which I gave the.

3 Frid.y. lot· cour•• w111 receive at the

• appropriate tl •• with r ••pect to the flnal

5 ch.rg••nd the v.rdict .h•• t .uch .ddition.l

7 a.y h.v•.

8 I have r.c.lv.d thl. a~rnlng

9 ~ro. Mr. Pre. ton a letter objecting to

10 c.rt.ln portlon. of tb. Stat.'. proff.r witb

11 .bout tbr •• Incb•• of tr.n.cript to .upport

12 the obj.ct;on wblch w. wl11 dl.cu•• in • f.w

13 alnut ••. I thlnk that .xbau.t. ay 11.t of

14 ~n.ug. to belabor the record with. What do

15 you hev., Mr. Pr •• ton?

III Mit. PItISTO.: 3udg., b.for. w.

17 g.t into anythlng thi. aorning, ••p.clally

III wltb r •• p.ct to tb. obj.ctlon. to Mr.

I
19 Tala.nlk'. proff.r, it nay b. tbat on.

20 pr.Jl.in.r~ aotlon will dl.po•• of the bulk

21 of the probl.a. At thl. tln. I would nov. to

22 .trik. tb••ggravatlng factor of tb.

23 d.f~ndant'. purpo •• fully and knowlngly

24 cr.ating a grave rl.k of dang.r to anotb.r

25 per.oft. I do that con.id.ring the v.rdict



to cau•••• riou. bodily injury.

educate the Supre•• Court. w•••y ••••11

.tart' DOW.

fir.t pha•• at the "trial the jury found Ilr.

Highland.r not gUilty of att ••pting to .~rd.r

Patrick Sullivan.

In tb.

Firat pb••• ,

And of att ••pting

.ow, Ilr. Tala.nik

Fir.t pha •• of the

It •• 'r. goIng to

And of att ••pting

h. guilt pha•• of the

THI COORT:

IlR. PRISTO.:

THI COURT:

IlR. PRISTO.:

IlR. PRISTO.:

'THI COURT:

I do prerer Your Bonor'.

that w•• returned In

trial.

trial.

of th~ aggravating factor.

pardon ••.

lab.ling.

tc cau•••• riou. bodily injury, but gUilty at

at~••pting to cau•• bodily injury. Th.

.igniflcant portion I think i. the jury'.

di.tinction b.tw•• n •• riou. bodily injury and

bodily injury b.cau•• wh.n w. look at the

etatut., the et.tutory deflnitIoD, •• rIoue

bodily injury contain. within it the language

0 1
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T.l •• n1k.

Involv.d In that at all .nd .0 on th.t

t.ctor would h.v. to b. d1 •• 1•••d. Mr.

Th.y have

Your BODor, I

~h.y only tound

Mh.n •• look at th. bodl1y

tact that there W•• DO intent, there w•• no

ba. taken i •• u. with the word. gr ••• and

that b •• l •• 3udg•• 1t 1. hlghly 1.proper I

the ••• 1.r burd.n at .ub.t.nt1.1.

,
thre.hold th~n .ub.tant1.1. the jury h ••

they're golng to tlnd Mr. 81ghl.nder 1~

b!. gul1ty ot th. bodl1y lnjury.

purpo•• or knowledge to create a rlak of

they .lr••dy .cqultted hl. ot ••nd th.t 1.

accept h1e de~1n1t10n that grave 1e a h1gher

death •••ub.t.nt1.1 r1.k at death. and on

thlnk to no. go b.ck .nd tell th•• th.t

8abetantl.1 along the lIne, but even It .e

purpo•• ly. knowingly creating a grave rlak, a

lnjury d.tlnltlon. th.r. 1. no rl.k ot d •• th

d1at1nct10n I thlnk the tlr.t .ggr.v.t1ng

already tound beyond. re••on.ble doubt a. a

ett.ct gUl1ty ot th. v.ry •••• thlng th.t

• lr.ady acqu1tted h1. at thl ••ub.t.ntl.1,

.ub.t.ntl.1 rl.k ot death.
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6

dld flnd that the d.f.ndant took a .hot at

the grave rlak of d.ath wa. dl.cu••• d and

th.r. wa. an Indlcatlon tbat the focu. wa.

upon the rl.k of d.ath that wa. knowlngly or

••pllclt by th.lr convlctlng hl. of

att ••ptlng to cau •• bodl1y Injury a. agaln.t

Patrlck Sulllvan wlth a d.adly w.apon. The

only .vld.nc. Introduc.d durlng the trlal

about any d ••dly •••pon •••• handgun, the

ccnc.pt of tbat aggravatlng factor 1.

••••••••4 In State v.~.u. Price, 195 •••

.1.....y Sup.rlor, b.glnnlng at ·pag. 288, a

Mlddl •••• County Law Dlvl.lon capltal ca••

augg•• t to the court that tbere 1••

fund •••ntal dlfterence betw•• n att ••ptlng to

prove that there w••••pecific act of

att ••pted aurder. whlcb .ae not found •••

oppo•• d to evld.nc••howlng that the

def.ndant purpo•• ly or knowlngly In hl.

conduct, vl.-a-vl. the kl11lng of Glorla

51.onelll. con.clou.ly or purpo•• ly or

knowlngly cr.at.d a grave rl.k that d.ath

Th. jury

That 1. 1.pllclt or

In that ca •• the conc.pt ofd.c14.d In 111S •.

would r •• ult to Patrlck Sulllvan.

Patrlck Sulllvan.

[J 1
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~urpo •• ly cr •• ted, not whether that rl~k wa.

actually acted upon by taking. sbot or

att ••ptlng to· aurder 80•• other peraon.

So •• ot the relevant

coneiderationa In whether there 1. evidence

of • grave risk of death I., accordIng to

State vereue Price. the type of w•• pon u.ed

and they .peclflcally include a. en exa.ple

the u.e of a handgun. the fact that a gun.

•• pecially • handgun, 1. known ~o be capable

of lethal u.e that with .1nor deviation. in

the ••nDer In wblcb it 1. u ••d or poInted

there 1•• grave riek of death .h.n.v.~ the

peraon .ak••• con.ciou. 4ecl.10n tbat

notwlth.t.ndlng the pr•••nce at the .cene of

peraone other tban tbe intended vIet1., he'.

going to go ahe.d and .ak. u •• of thl. kind

ot ••••pOD, ••••pOD tbat 1. known to bave

the capacity of be1ng u.ed with lethal

torce.

Another factor to be oon814ere4

1. wnether there 1. eo •• other pereon within

the ~aone of danger,· and that 1 •• phra••

referred to .peclflcally by State ver.u.

Price and clearly in thl. ca.e the .vldence

oaRALD w. A.ARWO. O•• ICIAL COURT Ra'ORTaR
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~h.t pl.cee Mr. Sulllv.n wlthln the zone of

d.nger, cle.rly tb.t pl.cee In tb. b.nd. of

Mr. Hlgbl.nder • h.ndgun, .n Ite. tb.t le

1. th.t P.trlck Sulllv.n w•• wlthln the known

zone at danger b.c.~•• there wa. clearly

te.t1.any and' evidence that at the t1 •• that

Mr. Highlander ••• rged fro. the car and at

the tl.e th.t he ••erged fro. the c.r wlth

the gun .nd .t the tl.e th.t he .ppro.ched

Mlee Sl.onelll .nd Mr. Sulllv.n wlth th.t

pl.cee wltbln bl. b.nd, wbl1e the

nOu-1Dtended vlet1. 1. Within the zone of

d.nger, the c.p.clty to wltb .1nor d.vl.tlone

In tbe .1.lng of tbe gun c.ue. de.tb to eo.e

otber pereon, cle.rly Mr. Hlghl.nd.r h.d to

kno. that bee.a•• be •• d•• con.clou.

d • .,.i.·io. to .ppro.cb tho two ot the. wh.n

th.y' •• re"ln tb••••• zona but els Incbee

apart under clrcu•• tanc •• where he would be

co.pletely un.ble to control where the

bullete went once they were dlecb.rged .nd

wbere Mr. Sulllv.n went .tt.r .ny ot tb.

ebote were dlecb.rg.d .

gun. the two .ere 81. inch•• apart. Cle.rly

c.p.ble of letb.l uee, cle.rly Itknown to b
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D 1 There ie the teet thet .ore

9

2 than one ahot .a. used. which indicate. a

3 purpo.e to cr~.t. this grave riak of danger

• becau•• ahot. were fired .tter the intended

5 viet1. wa. on the ground and the tact that

& the jury convicted the detend.nt ot .n

7 .ggr.v.ted ••••ult ••pecitically .hooting at

8 Mr. Sullivan, .ake•••nit.at tbat it ••• Mr.

9 Righlander'. knowledge or purpo •• that.

10 gr.ve riek ot de.th to Mr. SuI liven exieted

11 at the tl •• of the co•• i •• lon of the crt •••

12 There I., I sugge.t, •

13 di.tinction. e .eeningtul di.tinction between

14 ~~. knowing and purpo •• ful conduct of Mr.

15 Highlander ln the creation ot a rl.k ot death

1& to P.trick Sullivan and th.t that ie cle.rly

17 dietinguieh.ble tro. the t.ct that the jury

II deter.ined, b ••• d on Your Bonorla charge,

19 th.t there w.e no .pacitic purpoee to klll

20 Mr. Sulliv.n by vlrtue ot the ehot th.t w••

21 tired at hi ••

22

23

'or tho •• rea.ona I sugge.t

un4er State vereua Price and under the
•

24 et.nd.rd wlth whlch we de.l .t thl. point

25 th.t the aggravating tactore .hould be

O.HALD •. A8AHRO. OrrICIAL COUHT H.POHTIH
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.ati.fied that the jury indeed found a.

.ugge.ted that the defendant f1red a gun at

acquittal of that .eriou. bodily injury, eo

unl ••• Your HODor ba. any que.tiona about

that

•

I a.

.Judge, i r Your

I bave DO

I' ••ati.fied further that

We're talking about the

TBI COURT:

MR. PRISTO.:

The .0tiOR 1. denied.

Patrick Sullivan.

the jury dec1ded that that wa. not a

purpo.eful or know1ng atte.pt to kill hi •.

The jury further round that it wa. not a

Bonor t •• l. there-. anything sub.tantial In

what Mr. Talaenik hae eaid, I would like to

be heard, but other than that I think that

Price i. clearly di.tingui.hed, that we're

not talking about ju.t an acquittal or

.ub.itt.d to the jury .0 th.t they can .ake

that diatinction, ao that they can ••ke the

detar.ination'a. to whether the conduct or

Mr. Bighlander de.on.trated that he knowingly

or purpo.ely created a grave riak ot death to

Patrick Sullivan aa oppo.ed to actually

atte.pting to kill hi •.
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to the Court a letter now dated 3une 21, 1'"

theretore .atietied that the aotion to .tri~e

the aggravating tactor .hould be deDied and

i. ~enied.

however. to be equated in .y vie. wIth the

qU •• tiOD of the purpo •• ful or knowing

cr •• tion of • rlak of d.ath.

I .a

I have eubaittelf

That 1. not,

I don't think that the two tera. are

detined it to the jury.

the .roceee allowe the jury to do.

d'eath.

detendant intended or purpo.ely or knowiDgly

atteapted, rather, to iDtlict •• riou. bodily

injury while .till re.chiDg the deteratnation

th.c beyoDd a rea.onable doubt the detendant

purpooely or knowingly created a ri.k ot

purpo•• tul or knowing atteapt to intlict

.erioue bodily injury, ae eeriou. bodily

injury 1. det1ned 1n the law and •• I have

I aa •• ti.tied that the jury

:ould .ell deter.lne ••• tact th_t there w••

• re •• onable doubt about wbetber the

.ynonyaou., I think there i. a di.tinction.

It i. t~ be .ure a caretul dietinctioD that

De.~ to be aade, but that i. what I believe
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1n wh1ch I enu.erated the object10n. to the

discu •• lon. oh Thursday were singularly

o 1

2

3

proffer of the Pro •• cutor. I found that our

12

4 unhelpful 1n clar1fy1ng 1n .y .1nd exactly

5 whet Mr. Tala.n1k wae g01ng to talk about end

6 what he wa. not g01ng to talk about. I found

7 1t all well and good that we could d1.cu••

8 are•• , but what Mr. Tal •• nik wcOld consider

9 ~lthln tho •• are•• and what be would not

10 consider .1thln tho•• are•• out ot tb.

11 t •• t1.ony 1••0 •• th1ng that I wa•• t111

12 unc1.ar abuut. I took the opportunIty to

13 review tho•• transcripts that I wa • • bl~ to

1. ob~.ln, and a. Your Ronor indicated tbat you

15 would have to be prov1ded w1th the., I d1d

16 provIde you w1th the•.

17 THB COURT: I don't recall

11 MR. PRBSTON: I 1ndicated 1n

1. on. of .y opt10n. that that .Ight be a

20 pwoco•••e had to go through and you

21 1ndlcat.d 1f that wa. the proce•• I wa. g01ng

22

23

24

25

to h~ve to go through, I would have to

pro~1de the tran.cr1pt. and I'vo done that.

Thorefore I .ub.1t the letter to the Court.

I a.k 1t be .arked and .ade part of the

OIRALD N. ABARNO, OrrICIAL COURT RIPORTIR

•



o 1

13

record a ••y objectlon•. · If the Court 1. not

2 Incllned to do that, I'll be perfectly

3 glad--

5

THE COORT:

.ark th••••• exhibit •.

I'a not going 'to

I wl11 acknowledge

S recelpt of a letter fro. you today dated

7 today and a etack of tranacrlpte •• I bave

8 already Indlcated.

II IUt. PRESTOB: 3udge, I want to

10 do everythlng po•• lble to In.ure that that

11 letter b.co.ee part of thl. r.cord for all

12 aUb ••quen't purpo•••. ..'". bad ao••

13 dlfflculty wlth thlng. 11ke thl. In the pa.t,

16 but not perhap. In thl. Court.

15 THE COORT: Bot In thl. Court.

18 The letter 1. a part of the Court'. fl1e

17 and

18

--. .
MR. PRESTOB: ... ·v. b •• n

ill c ••~oned that tho.e dlfflcultle. have arl.en

20 a •• I wan~' to be .ure that the record

21 reflect. that thl. 1. part of thl. record,

22 that the.e objectlon. are part of thl.

23 record. I'll be glad to read the. Into the

2. record.

25 THE COORT: If I under.t.nd you

GERALD N. ABARBO, O•• ICIAL COORT REPORTER



1.

correctly, we're going to cS1.cu •• each one ot

the •• one by ODe.

objection., .tated in .y letter tbe ba.i.

tbe objection. --

Mr. Tal.eRik,

tor

Your BODor. I

I've •• d.e the

THII COURT:

, MR. PRIISTOB:

you've ••• n the objection.?

MR. TALASBIJt:

1

2

3

•
5

15

7

8

o

9 ••••• rved tbl ••orning witb the tbre. page

10 li.t ot objections by Mr. Pre.ton and .a.
11 provided by bi. tbi ••orning .itb .everal ot

12 tbe tran.c~ipt. to ~bicb tbe obj.ction.

13 rerer. On Wr14ay Mr. Pre.ton co••unlc2~.d.

1. .,~n.e orally and indicated a li.t ot

15 .peci~ic objection. to tbo.e tran.cripts

115 .bicb I had already acquired by virtu. ot the

17 standing ord.r .ith the Court Reporter that

18 at any ti •• that a --

III THII COUItT: Ifell, let'. get

20 .t.rt~d, Mr. Tal •• Dik. I don't n •• d. a

21 .peech.

Thur.day afternoon and placed on tb. record a

epecitic proffer a. to .p.cific .itn••••• and

Your BODor. I22

23

a.
I

25

Mit. TALASBIJt:

don't un~.r.t.nd the procedure. I w•• bere

OIItALD If. A.AItBO, OrrICIAL COUItT ItIPORTIR
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und.r.tand the nece •• lty for thl. klnd of a

I'. prepared to verIfy that wIth the Court

certain of tho•• are•• and cautioned •• a. to

the very ll.lted .phere wlthln whlCh I could

addre•• certain portion. of certa1n witn••• '

I don't

The repre.entation

Your BODor struck

I thInk that I under.tand that.

Mr. Pre.ton ba. b.an pre.ent

t •• tlaony.

to the j~ry a. evIdence.

tod.y.

wi tn••••• would b. called.

throughout the entIre trIal. he ha. been In

constant co••unic.tioD with Mr. Davi.

throughout the entIre trIal. I'. afrald I

just don't underatand tbe procedure now of

gettlng entlre tranecrlpt. of te.tlaony and

golng llne by llne to delete certaIn

reterenc •• to thing. wben it ••• never the

State'e Intentlon to eIther recall the

wltne.e to te.tlfy to what wa. In the

tran.crlpt or to offer any of the tran.crlpte

whIch I .a.e to the Court back la.t Thur.day

.ft.raDoD at the Court:. In.truction .a. wbat

ar ••• of wbich wltn••• ' t •• tlaony the State

would Intend to rely upon lna.auch a. the

State repreeented that no addItIonal
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1 procedure.

2 MR. PRBSTON, I'd like the

3 opportunity tb explain the abaolute neceaatty

4 that Mr. Talasnik has placed upon .e and it

~ Is si.ply this. I continue ay previous

6 objections that I .ade at the hearing on

7 Thursday as to the testi.ony that was

B proffered by the State. That is first.

9 Second, on rriday Mr. Talaenik has indicated

10 that I have given hi. ao.e of what he already

11 had in ter.a of objections. Lat tha racord

12 claarly reflect that the objectlons notad in

13 .y letter are .peciflcally the •••• a. cno ••

14 that I gava to Mr. Talasnik and thay include

1~ what I gave hia up to -- that I had

16 availabla to .a on rriday, teati.ony of Jean

11 B.nder.on, Jennif.r Saitz, Rob.rt Brook•.

18 W!ch.el .e~d, Edward Cha.ber•• Patrick

19 S~lllYan, Judy Bryara, all of that was

20 aval1abla to .e, and Tonya Martin, all of

21 that was aval1able to ae on rrlday, I gave it

22 to Mr. Talasnik than. The transcripts of the

23 other .attar. were not available to •• on

24 rrlday, they were only availabla to .a ovar

2~ the w~akand and they includa John Slaonelli,

OIRALD N. ABARRO, OrrICIAL COURT RIPORTIR



17

3 •• n Benderaoft and it'. page 2_, lin•• tive

ci~a~ion, bu~ i~'. wara whare the pen landed.

utter rando., ai.ply becau•• th.t'~ where ay

Thank

I .ant

A~ ~ha beginning

Y•• , it'. totally

Thia happana ~o ba

Ilducata .a a little

I have pickad at

.ha~ waa Clloria

MR. PRISTOR:

I a~~ach no aignificanca ~o ~ha~

The ~r.n.crlpt 1. aleo • ~ypo.

TBII COURT:

Wait, Mr. Pre.ton.

I have given that to Mr. Tala.nik thi.

~o elgh~.

bit.

pan landad. a particular ci~a~icn.

Gloria Si.onalli. Rufua Duff. Ti.o~hy Mooney.

Moi.be Shinar. 1~ Ie Shinar. we've agreed on

do wi~h ra~pec~ ~o ·~ha~.

I indica~ad ~ha~ I objec~ ~o ~ha Pro.acu~or

ei~her arguing i~ ~o ~he jury or co••anting

OD t.e .aterial which i. con~ained in that

ci~.*iGn. and you had .elected paga 24, line.

five through aigh~.

TBI COURT:

wearing ~hat night.

MR. PRISTOR:

Dorning, which i. tha fir.t opportunity I

had.

that.

you.

you ~o ~all .a wha~ i~ ia ~ha~ you wan~ .a to
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th.t I dld •• ~ th.t I ••• un.ble to dl.cern

1'.1 ••• on. polnt .hlch I thlnk 1. crltlc.l.

.n .wb.t ••y b••d.l •• lble tor the gul1t

ph••••nd I'v•••d. the obj.ctlon. whlch .re

Wh.t I' •••ylng

III'. T.l ••nlk

Wh.t w•• h.ppenlng

80w do you propo.e

All rlght.

I .gree.

.nd there ••• no rullng by the

T8R COUItT:

MR. PRIlSTOB:

THR COURT:

THE COURT:

IIR. PRRSTOB:

When .e rule, .e rule aD

••111 .....1th.

I h.d to reduce It to .o.ethlng

It'. eitber 1n or out and. .e

~o proc ••d, III'. T.l ••nlk7

•
1~ ;,.:e. 1I ... ·.D.vl. conductlng the gul1t ph••••

I ••• pr•••nt throughout the whole trl.1, but

ph••• 1. not .l•• y••d.l •• lbl. In the p.n.lty

proceed.

twat1aony that co••• fro. the .ito••••• •

th.t I •••

on Tburaday W••• 0 nebuloua tbat I coul~ ~ot

unG.r.t.nd It.

Court that I could underatand, but wbat w••

being done.

aouth•.

objectlone, .e rule Oft ••pecific piece of

.pprGprl.t. to the p.n.lty ph•••.

fro. WI'. T.l •• nlk the bound.ry 11ne. th.t he

••• trylng
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with. eo•••hat aore narrow acope.

vIctIm. the f.ct th.t the ••••ult g.ve rlee

Your Bonor. at:

Mlth reepect to

Keeplng In .1nd

II1th re.pect to

Ok.y. thle tl.e

Let •• b.ar the

Mil. TALASIlIX:

TBII COUIlT:

Mil. TALASIfIK:

Mil. TALASIfIX:

TBII COUIlT:

The f.ct of the ••••ult .g.ln.t the

pu.pu••• I c.ll th.t .g~r.v.tlng f.ctor

D••bar tilO.

follow•.

TBII COUIlT:

proffer.

tbe Court'. direction on Thureday I •• d••

proffer of wh\ch .ltn••••• and whleh portion.

of theIr teetlsony I Intended to rely upon.

I'. prep.red to do th.t .g.ln.

the .ggr.v.tlng f.ctor th.t the kIllIng w••

co•• ltted for the purpo.e of e.c.plng trl.1

and pun1ah•• nt for anotber offen•• --

the Court'. Inetructlon., y •• , and

under.t.ndlng •• I thInk I do the .re•• th.t

I thInk .r••pproprl.te .nd r.lev.nt.

.ggr.v~tlng factor nuaber two, the ar ••• that

I underetand that Ita l1alted to are ••
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g.n.rlc.lly th.t I e.n .ddr••••nd In th.t

r.g.rd wlth ~•• peet to the f.et of the

••••ult .g.ln.t the vletl. th.r. would b~ the

t •• t.wony of 30hn Sl.on.lll, of Glorl.

S1.on.l11, of J •• n BendereoD, of Inve.tIgator

Ru.'.ler.

to erl.ln.l eh.rg•••g.ln.t the d.f.nd.nt,

the vIet!.'. state of .lnd regarding her

re.olve to prb•• cute, the defendant's

awaren••• of tbe ext.tence of tbe cbarg•• ,

the defendant'. a.aren••• ot her .tate of

alnd regardIng her re.olve to pro•• cute, the

defendant's concern over goJng to jaIl over

tho •• charge. and the defendant l
• decIaion to

kl~l the vletl • ••• r •• ult of tho••

Wlth r •• p.ct to tb. f.et th.t

crlalnal charge. aro •• , that would be the

•••• Indlvidu.l., 30hn snd Glorl. Sl.on.lll,

J ••• Hendereon and Inv•• tlgator Ru•• ler.

Wlth r •• p.et to the vletl.' •• t.t. of .1nd,

r.g.rding h.r r ••olv. to pro••eut., th.t

would b. the t •• tl.ony of 30hn .nd Glorl.

Sl.onelll, of J.an BendereoD, of Inv•• tlg.to~

Ru •• l.r .nd of T.rry MeC.b•.
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that would be It.

Re.d, Mel.h. Shlnar and would al.o Include

GlorIa Siaon.lli. of Inve.tlgator Ruaal.r.

of Robert Brook•• of MIchael Reed, of

WIth re.pect to the

WIth re.pect to the

t •• tlaony .fter the fact of the kIllIng

the•• charge., that would Include the

_lth "re.p.ct to the defendant'.

Nlth reapect to the defendant'.

te.tlaony of GlorIa Slaonelll, the te.tlaony

te.tlaony of DIane Pond, of JennIfer Saltz,

Diane Pond. 3ennlter Saitz, Robert Brook.,

Detective Mooney, of Moi.b. Sbinar, ot Rufua

defendant'. a.arene •• of the viet1.'. atate

d.teD~aDt'a deteralnatlon to kIll the vlctla

IndIcatIng that the defendant'. decl.10n to

of Inveatigator Ru •• ler, the teetlaony of

Michael R••d, Detective Mooney, Moi.be

Shlnar. Rufu. Duff.

of JennIfer Saltz. Robert Brook•• MIchael

of alnd. th.t would be the te.tlaony of

conc.rn ov.r goIng to jaIl a. a r ••ult of

Duff, that would be It.

kIll wa. a. a re.ult of the charge. and that

ov.r the eharg•• , that would b. the te.tlaony

••aren••• of the chargee, that would be the
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That would co.plete the

protter with reepect to what the Court haa

denoaln.ted a. aggravating tactor nuaber

two.

With reapect to aggravating

factor nuaber one, it'. ay underetanding tro.

the Court'a inatructiona that I am li.ited to

The tact ot

Sullivan'. pk ••• nce at the aceDe of the

shooting, the tact of Sullivan'. proxl.1~V to

the principal. placing hi. within the zone of

danger. the tact of the type of weapon

ael.cted. the fact ot the approach and

ehooting ot the victi. and the nu.ber ot

abota. tbe fact tbat a ebot waa tired at

Pa~~ck Sullivan and any ad.iaaiona that the

d.tendant .ade regarding a purpoaetul

ahooting at Patrick Sullivan.

Tha avidance that would be

~ttered in that ragard would be the teetiaony

ot 3ean aenderaon and ot Terry McCabe that

Mr. Sullivan wae phyaically preeent with the

the tollowing typea ot tacta.

would include the teati.ony ot 3udy Bryara.

at Detective Lieutenant Mel.h. Inve.tigator

3uliano. speclal Agent Davie and Special
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vlctl. prlor to thelr leevlng the ber, the

teetl.ony of Petrlck S~lllven hl.eelf and the

t •• tlaony of ~ony. Martin with respect to the

clrcu•• tanc •• surrounding the approach ot the

defendant, how the ehootlng took place and

the nu.ber of ahota, tbe t •• tlaony ot Doctor

3a.on, Bruce Harbison and Serg••nt B.~nlg.n

eolely wlth regard to the tracklng, If you

wl11, the nu.ber of ehote and the fact that

there ••• evidence con. latent with one .hot

havlng hlt the ground near wbere Mr. Sulllvan

wae and tbe ~~ploelon of lead frag.ente ln

that general erea, and flnally evldence tbat

Mr. __ .hlander indicated. purpo •• to .boot

at Mr. Sulllvan and tbat would lnclude the

teetl.ony of Robert Brooke, of Mlchael Reed,

of Mlckey Cba.bere, aleo of Judy Bryare, of

Lleutenant .aleb, Inveetlgetor Julleno,

Speo-ial Agente Davle and Cle.ene, and I
•

o.~tted tb~e, but with reepect to Mlckey

Ch ••bera there would a1eo be reterence to

that portlon of hle teetl.ony where he

deecrlbed the defendant gettlng out of the

car wlth tbe aun and approecblng tbe two

lndlvlduale and the fact that he heard three

OKRALD W. AaARHO, OWWICIAL COORT RK.ORTKR



1n particular pointe out exactly what I'.

ex~~~~ o~ ~he phy.lcal evldence proferred In

•••p~r~ of ~he ~wo aggrava~lng fac~or•.

thought there wa. an .gr •••• nt with Your

Ronor by Mr. Tal •• nlk on Thur.day, .aybe I'.

totally .1.taken, ~ha~ evldence of the

.ho~. and ~ha~ ~ha~ would be ~he ex~en~ of

reterence to t •• tlaonlal eVidence; that with

re.pec~ ~o ph~.lca1 evldence ~he only 1~ ••

~ha~ would be offered 1. 5-5 whlch 1. ~h •

docu.en~ .1gned by ~h. defendan~ con.~l~u~lng

• three page atat ••ent

5-16 ~hrough 26

I ~hlnk one ~hlng

Tha~ would be ~he

Wal~ jU.~ a .econd.

There wa•• 41acu•• loD and I

MR. PRI5TOB:

MR. TALASWIX:

TBI COGRT:

~alklD§ abou~.

and .1gned by ~he vlc~l•.

Inclualve. whicb .ere the acene photograph.,

5-36, ~he cer~lfled copy of ~he 40.e.~lc

vlolence co.plaln~, 5-37, cer~lfled copy of

the indict ••nt, S-~', .anil. envelope

con~alnlng ~he lead frag.en~., 5-.1, foldsd

copy ot tbe do••• tic violence r •• tralnlng

order and S-'., the original ••••ult

co.plaln~ prepared ~he day af~er ~he Inclden~
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tran.crlpt 1. not.

Mr. Sbinar .~ke. witb tbe aggravating tactor

intention ot the killing and evidence ot

Tbat particular

Said probably.

Bow about on page

I aek the court to

Be probably tbougbt

Be .ay. be wae very

Mil. PIIESTOR:

THE COUIIT:

He wa••cared.

In other word •. evidence which only .ent to

be had any ba.l. tor It.

purpoee ot ki1ling would not be introduced.

pre.editation. evidence which didn't go to

pre.edit.tioD which wa. divorced fro. the

the aggravating factor. what the purpo•••a.,

detendant .ald tbat to hi •• doe.n't .ay that

exac~lY wbat he .ay•.

1. perhap. on page .1xteen. and look at

It'. a wild .peculatlon by Sbinar.

tbing. and in .y letter I indicate that in

Mr. Tal.enik referred to tor ••veral of the ••

turn to the tran.cript ot Moi.be Sbinar wbicb

portion 1. relevant, but the r •• t at the

would not be introduced.

tbi. entlre tran.crlpt tbe only connection

up•• t.

he would bave to go to jall.

one th~ougb tbree1

.eventeen. line. eighteen tbrougb eleven and
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irrelevant.

what 1. not within that are. and bow on.

hi. deci.ion to kill her .a. relat.d to this

On the I •• t,

I donlt ~D.o.

I ju.t don't know

H. ha. identified

It'. co.pletely out

Nell, I fa inclIned

three eubject are•• , •• cond,

The whole thing about c.ehing

MR. PRBSTO.:

THB COORT:

I recall .oet of what Mr. Shinar

One, to e.tabli.b that tb.correct.

Mr. Shinar in two .ubject area. if I'.

conc.rn about going to jail.

about Mr. Shinar'. te.ti.ony in that

tba~ b••a. concerned about going to jail

THB COORT:

with re.pect to tho •• charge. and three, that

Wr. Tala.nik. what i. it that you proffer

little el ••ent .ay"be relevant bee.u••

what he conaider. to be within that ar.a and

or eCin'[ext.

def.ndant .a. aware of tbe fact of the

the re.t.

where Mr. Tala.nik ie drawing the lin. h.re.

to agree, frankly, although I haven't read

We .~. talking about are••.

testified to .

• check, for In.tanee, 1. coapI_teIy

.o.etbing .l.e i8 there.
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Que.tlon, dld he ••y it .ore th.n once?

received the ~r.n.crlp~ of hi. t •• tlaony thl.

and ay recollection that tbere w•• dlecu•• lon

1n tho •• three .r•••.

•• id h.'d kl11 her .nd in .o.e other pl.ce he

••1d he knew of the ch.rge•• where 1. the

If he

Your Honor f I

I don't ••• tbe

.e .eld it

Ob. here, pageTBII COURT:

Ane.er, he did •• y it.

MR. TALAS.IIt:

Mr. Shiner'. t •• tlaony, wbere 1.

The proble. i •••klng the

I w•• relying UPOD ay trial not ••

r •• pect:?

prob.bly • couple of ti •••.

MR. PRISTO.:

An.wer, I can' t r ••••b.r.

connection between the intent to kill.

connectiOD.

connection?

kl11lng her?

• arning.

.txt.en. Mr. Sbinar ••Y•• Mr. Pre.toD, tbat

the el.ng he u ••d to ••y I wl11 b •• t h.r. I

wl11 kl11 h.r. but th.t'. tbe w.y he w••

talking about anyone or ••• ryone eo I never

took It •••• ~lou.; ••ylng th.t he would

r •• lly kl11 or 80.ethlng 11k. tb.t.

Qu •• t,on •• lthough you dldn't t.ke It

.eriouely, he did •• y he w•• thinklng of
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thlnk the .n••• r 1. that Mr. Tal •• nlk .bould

b. 11.lt.d to tb••ubj.ct ar.a. tbat b. ~a.

I

I've

Your BODor, wbat

Bow to do that?

I don't know how

I undere't:and.

Bo. do you propo.. to

We're talking about

TBB COURT:

TBB COURT,

I ln .y o.n vl •• b.ll.v. tb.t all

I can't •• y any aore tbaD I've already

tho•••1tn••• • t •• tl.ony .hlch tb.y h.ard ln

I bad lnt.nd.d to do .0 .a. ln tb. cont.at ot

aggravatlng tactor. and at tb. conclualon

an op.nlng'lItat •••nt. lt you .111. to tb.
0,

j ••7 to ref.r tbo. back to tbo•• portlon. ot

the tlr*t phaa. of the trlal. whlcb have

ral.var.c. to and al.o p.rtaln to the t.o

that' •• y wbo1. proble•.

trag.ented evidence out of context hera and

What'. your technique?

the connectIon?

ot the .ubj.c~ ar••• tbat h. ba. d •• crlb.d

r •• ps_~ to the two aggravating f.cto~•.

d •• crlb.d.

ar••1thln tb. prop.r a.blt ot r.l.vanc•• lth

aucb 1. going to be trag.ented where.

caD.

.dduc. tbl. t •• tl.ony?

••d. the objection. that I've ••d. a. b •• t I
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Ar. you going to r.t.r, .b.tb.r in your

opening or your proffer to the jury. are you

goIng to u •• ~.g•• and lIn•• fro.

tranecrlpt.?

It b. rat.r. to • portion ot th. t •• tl.ony

and ne •• y •. you'll r ••••b.r that 80 and ao

•• 1d th13, .nd It h.pp.n. to .pp•• r In •

portIon at th. tr.n.crlpt tb.t'.

obj.ction.bl., b. could do th.t.

referring tb ••• without reterence to

tranacrlpta. to portion. ot tbe t •• tlaony of

c.rt.in .1tn••••••bicb tb.y b •• rd In ph•••

on. wblcb are relevant to ph••• two _ad then

I w•• prepared to r •• t.

.0 I I •••

In that r •• pect

Lat •• put It

Okay.

You're rigbt, but I

MR. PRIISTOII:

MR. PltIlSTOB:

TBII COURT:

Tall COUltT:

b ••an't h •• rd .nytblng .bout hI. prott.r tbl.

.ornlng aacapt tor. coupla ot .ablblt. tb.t

I ••nt to t.lk .bout In ••1nuta, t.lklng no.

about t •• ti.onlal evidence, I havenlt h.ard

.Dythl~g In bi. prott.r tbl ••ornlng tb.t I

tblnk ••••ubj.ct .ra. 1. lrr.l.v.nt.
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given Mr. ral ••nik •• aucb notice •• I can ••

to .hat I coneJder objectJonable and I'll

rely on that ae beJng ay objectJone durJng

hJe openJng. Jf hJe openJng Je the proffer to

the jury of tbe evIdence that he'. r.lYJng

ahould be put In a poeJtJon of havJng to juap

up every tlve-.lnut •• to object to what Mr.

TalaenJk aJght or aJght not Gay In ~Je

opening in ter•• at wbat •• ction •••

objectJonable and .hat eectJon .ae not.

rJght. but I don't thJnk .e have. problea.

I thJnk by r.a.on of what you dJd on Thur.day

and .hat you hav. dona thJ. aornJng. I thJnk

tb~~ the proc ••• ha. r ••ulted In • narro.ing

of the focu •• approprJate narrowJng of the

foc•••0 that the proffer that Mr. Tala.nJk

ha. aade thJ. aorning. agaJn I hav.n't talk.d

about exhibite yet. but the proff.r of tha

te.tiaonial evidence that he hae aad. thi8

.orning In ay vi •• 1•• far aore appropriat.,

relevant poeJtion than .hat h•• tarted with

That'e .hy I've taken Jt thJe .ay. I've

I thJnk you'reTBB COURT:

I aa not and I don't thJnk I

on.
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o 1 on Tbureday, .0 I think you aucc ••ded. I

31

2 jue~ don'~ ~hlnk 1~ neede a~ ~hle e~age,

3 gIven ~ha~ he-. no~ goIng ~o offer lIne by

• 11ne t.etlaony, that he n ••d. to go through

lIne by lIne of your le~~er. I have ~he

6 letter bere. I'. not going to eugg•• t any

7 .peclflc rulIng on any lIne of ~ee~laony. If

8 Mr. Talaenlk In~ende a~ ~ny poln~ ~o refer ~o

9 any lIne of teetlaony that I'll tell you now

10 tba~ Ie wltbln tbe letter ~bat Mr. Pre.~on

11 hae deecrlbed, I'a to be no~lfled before you

12 preeent It ~o tbe jury. Tb.t w.y I c.n aake

13 a rulIng eo you don't have to object and t~4

14 bell ba. to be un rung after tbe jury h ••

18 heard It.

16 You have Mr. Pr•• toD I
• letter.

17 It gIve. you wbat he con.lder. to be lIne. of

18 te.tlaODY ~b~~ are off 1Ial~•. Before you

19 ref.r ~o aDy~hlng In ~be le~~er ~o ~be jury,.-
20 yos're ~o addreee 1~ ~o ay a~~eD~loL. Row

21 le~'. talk abou~ exhlbl~•. 8-8 1. ~he three

page .~a~eaen~ gIven ~o ~he PBI. Ry

•

23 reeolle~~lon 1. ~b.~ when I looked at that

24 the other day when we talked ebout It, I

28 thInk I .ald the only thIng I could thInk of

O.R.LD N.•B.RRO, OPPICI.L COURT RIPORTIR



o 1 ~b.~ ••• rel.v.ft~ ••• the last couple of

32

2 paragraph., bottoa of page two, top of page

3 tllr •• or .o•• ~hlng, but I don't have it In

4 front of •• 0

IlR. PRESTO.: I ••• hlgb

, .chool graduate with tw.lve y.ar. --

7 TBII COURT: That would .. 't b.

II 1 t • I don't have the .t.~... ftt. but that

II do ••nlt .trike •••• what I ha•• In .lnd. Do

10 you .lnd l.ttl .. g •••••• copy ot It? Ily

11 r.coll.ctlo .. 1. wh... I look.d .t It tb. oth.r

12 day I tou .. d v.ry little 1 .. It th.t w•• u •• tul

13 her •. Tbere'. a etat ••eDt 1n bere, I then

14 ran to•• rd. tbe car, dr •• a b.ad OD the guy

IS .b. wa. wltb a .. d took a .hot .t hi •. I k .. ow

III wh.t I bad 1...1 .. d the oth.r d.y, l •• t

17 p.ragraph, pag. thr •• , b.tora the p.rt h.

II edded, I would 11k. to .dd tb.t I w•• drlv ...

III to do w~et I did by the Pro••cutor'. Ottlc.

20 ~-tor l ..dlctl~g •• tor .1nor ott th.n·

21 pu.bl .. g It up to gr.at.r ott ...... to vl01.t.

22 .y prob.tlon. I would p.rc.lv. th.t the two

•

23 .t.f..... t. I ju.t r •• d out ot the .t.t..... t

24 ar. the o .. ly 0 .... that 1 ...y vl.w bey....y

26 raleoance to the i.au. her•.

GERALD II. AIAR.O. OrrICIAL COURT REPORTIR
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there .ere alao cona1derable ••otion. OD tbe

to .1thdr•• the exhiblt •••n exhlblt .nd to

would •••• to at l ••• t wee~.n or .1tlg.t•.

Hone of thl.

I'll agr •• then

Bo, tbe only

I don't know that

And th.r.fore you

Ineatar •• the

.0, the jury he.

MR. TALASIUIt:

Mit. PRaSTO.:

THa COORT:

THa COOItT:

MR. PRESTO.:

p.rt of Mr. Hlghl.nd.r, .nd therefor. the

to tho •• two aenteDC••.

the .xtent th_t I r.f.r to lt wl11 r.f.r only

that'. n.c •••• rily true.

pro«:ce. Mr. Pre.toD.

l •• t p.r.gr.pn th.t h. h.d .dd.d .p.clflc.lly

jury.

i. de.lgn.d to 11.lt th.t .blcb you •• y

aotivation w•• to prevent ber t •• tl.ony,

lt wa. balng red.cted .nd .ub.ltted to the

done wlth r ••pect to the docu.ent It.elf, lf

tbl..· I ••.• qu•• tlonlng 1••b.t ••• b.lng

draw th.lr .tt.ntlon to th.t.

Pro •• cutor 1e profrering the atat •••nt.

.tt ••ptlng to proff.r th.t the prlncip.l

.ay c.rt.lnly .dduc. the jury' ••tt.ntlon or

.lre.dy rec.lved the docu.ent.
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.101.te hl. prob.tlon. but the do••• tlc

In J.l1 1. lt he vl01ated tbe•••0 we're

p.rt ot hl. pr •• entation wl11 not otter the

The certitled

I don't think

Who h •• tho.e7

That'. fln.,

They're ln

80••v.~, bow about

I think the t.ct ot the

NR. PRISTO.:

NR. PRIlSTO.:

NR. PItISTO.:

TBII COURT:

TBI COURT:

The only thing th.t would reeult

8.· •• y if he chao ••• addr••• to

All right. we'll .kip the

tb.y·~. relevant.

tb.~'. acceptable, DO proble•.

the jury'a attention tbo•• two part. at the

golng to do le dlrect thet Nr. Tel •• nlk .e

docu••nt and you •• y ofter eitber the

copy of the do••• tic violeDce docu••nta.

docu••nt it •• lf or any other part that you

photogr.ph. tor the .o.ent.

the v.rioue photograph. at the acen., 18

through 267

thlnk i ••ppropri.te.

che.ber •.

••ylng that be lntended to do .o•• thlng to

.ggr••• t.~ ••••ult 1. r.le••nt .nd lt could

.101enc~ docu••nt. c.rry no J.l1 pen.lty by
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o 1

2

3

••Oid going to j.il, the only thing which

would put hi. in j.il .ould be viol.ting it.

'THB COORT: I under.t.nd th.t

35

• argu•• nt and yo~·r. right •• tar •• it go••.

S I think, bowever, that there'. ao•• r.l.v.D~e

S to th•• e docu••nt••nd I inter nothing tor

7 the .o.ent .bout S-.l. l ••ving th.t tor

••nother i ••u.. I' ••• ti.ti.d th.t S-3S h ••

S relevance Inaofar •• it ••y be cona14erad ••

1~ b •• ring on ber deter.ln.tioD to pur.a.

11 ch.rg••••• r ••ult at the incid.nt .nd •••

12 r •• ult at hi••w.rene•• at th.t

13 deter.in.tion.

I •• nt to .ake

1& .ur. th.t I renewed the obj.ction. th.t I

lS ••de ye.terd.y with reepect to th.t relev.nc.

11 argu••nta •• to her intention. to puraue.

10 THB COORT: I didn't get the

l' i ••r.eelon th.t you .er. withdr•• ing .ny

20 objection. Mr. Pr•• ton.

21 MR. PRBSTO.: I didn't w.nt to

22 eugge.t th.t I h.d either.

23 THB COORT: 1-'7 i. the

2. indict ••nt trn. the ••••ult.

26 Tber.'. DO
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in4ic.tion th.t th.r. w•••••rk foun4 on the

in4ic.tion th.t th.r. w•• pi.c •• of 1 •• 4

the p.rt. of thw bullet th.t c ••• fro. the

b04y .n4 the p.rt. th.t 4i4 not.

ho •• fr.g ••nt••n4 th. t •• ti.ony h •• b •• n

that th.'l coul4 not .v.n •• y th.y c ••• fro.

I doalt

There ••• an

There w••

Oh. the p.rt.

Tbat'. correct,

5-38 .r. the

IIh.t 40 you h.v. on

There ••• DO indication •• to

Th.r•••• no in4ic.tion th.t

IlR. PRESTO.:

I think we t.lk.4 .bout ••p.r.ting

obj.ction to th.t, 3u4g •.

THE COURT:

bull.t •.

p.r!':iilg lot.

THE COURT:

the p.rt. th.t 4i4 not7

IIR. PRESTO.:

are at hand.

wh.~ ti •• or .ny w.y the jury or .ny witn•••

could t •• tify •• to wh.t ti •• or .h.n tho••

thing••• re found there, when the .ark •••

found there 1n relevance to the act. wbicb

found at v.rioue location••

th.t 4i4 not co•• fro. h.r b04y7

think th.t .ny kind of foun4.tion w•• ~.4.

th.t th.y .hou14 b••ub.itt.4 to the jury

h •• ring thi. p.nalty ph•••.

3u4g•.
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Mr. Pre.ton 1. dolng 1. addre•• 1Dg the 1 ••ue

1. not that the jury could conclude, The

can .ay 1. that evldence that he'. talklng

If you

There'.

I belleve what

I'll wlthdraw

tha only evldence

The only thlng I

Bow about the twoTBa COORT:

MR. PRaSTOB:

of welght a. oppo.ed to adala.lbllty.

bull~ta that coae fro. her1

MR, TALASBl:It:

jury could .peculate on that.

tllat,

add together voctor 3a.on, Offlcer Barbl.on

and Mr. Hannigan, there w•• t •• tlaony fro~

whlch a rea.onable jury could conclude that

there wa. evldence that the Indentatlon In

the ground --

about troa Harbl.on and --

the gun or were of the •••• character ••

found In the vlctl. of the aurder. The

connectlon If'at all wlth the .hootlng that

took place on that day are .0 tennau. I would

augg•• t •• to .ake tho •• acene photograph.

.howlng the bullet. and al.o the lead

trag.ente th•••• lv•• would .ake th••

inadai •• lble even It they .ere bulleta.
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3.

there wa. auttlc1ent relevant evidence to

b.vlng b •• n t.k.n froa Glorla 'laon.lll.

,

I wlll

.1 ..dg., I'a j ... t

Tba ...... It

I'a •• tl.fled th.t

copy of tbe orlgln.l

"R. PRlaTO.:

TBI COUftT:

.... p.laTOll:

TBI COURT:

-.'

thr •• hold of relev.nce .nd I'a ••ylng th.t

even to •• y pbyalcal wl •• 1n ter•• ot thl.

nothing to tl. It tla. wi •• to the aurd.r or

orlgln.l of the --

Court.

,
r.Y~e.lng tbe pbotogr.pb•.

aefore you g.t to cr.dlblilty th.r. 1••

b •• not been •• t.

by B.nnlg.n •• bull.t fraga.nt •.

bull.t, tb. fraga.nt. w.r. Id.ntlfl.d I think

p.ralt 3. to tba •• t.nt tb.t It do •• not

of • fr •• b aark on tb. a.pbalt .nd tb.

Includ. tb. two fraga.nt. Id.ntlfl.d ••

••• the a ••• ~un and •••• type ot bullet.

...... It coaplalnt, tbe ...aaon. 1. tb. ".rg.t.

.llow the jury to aak. the tl. In, t •• tlaony

'-44 1. tb. orlgln.l copy of tb•••••ult
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be received •• evidential of her intent and

th•• on the •••• b •• l. th.t I ••d ••y

plctu~•• , I ••• thr •• wbich purport to abow

I b.ll.v. h •••lr ••dy rul.d with r ••p.ct to

th.t.

Your Honor

I obj.ct H'

Aa to the acella

Th.y .r••uch

S-2&, 21 .nd 211.

Ok.y.

Let'. do the acene

Th. co.pl.lnt •• y

Do you want to

Th. Indlct ••nt 1.

Th.t l •• v •• u. with th.

THE COORT:

THE COORT:

JUt. PRESTO.:

co.pl.lnt 1. redund.nt.

IIR. PRESTO.:

acene picture. and 9-.1.

flr.t.

hi •••• reD••• of it.

the loc.tlon of l ••d fr.g ••nt •.

obj.ctlon to the l •• d fr.g ••nt •.

THE COORT:

r.fer to th•• by nu.b.r?

IIR. PRESTO.:

clos. up photo. th.t th.y don't .how th.

ac.n., th.y dOQ't .how the dl.po.ltlon of th.

loc.tlon ~r .nythlng .nd th.t could b. th.lr

In. I •• tnt.ln ay ea•• objection tbat it'.

the f.ct. of 'h. co.pl.lnt .nd not .nythlng

th.t h •• to do with h.r Int.nt or .ny of th.t

oth.r .tuff.
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.0

only purpo•••• nd .0 I obj.ct to It on th.t

oth.r r ••• on b •• ld•• the obj.ctlon.bl.

ar. two r ••• lnlng photogr.pb•• 5-18 and S-2.

th.t I .ub.lt to the Court b.v. no r.l.v.nc.

Tb. oth.r

I obj.ct to

I w•• golng to

M.y w. b.v. tbo•••

.xeu•••• , a1ao 8-19.

TBB COUItT:

lilt. PItBSTO.:

On. 1. th. plctur. of th. front of

There'. no other purpo••. there-e no

8-17 purport. to abow • locatioD

Th.y don't .how tb. loc.tlon of

r.a.OD.

ground.

th. bul1dlng whlch 1. r.l.v.nt to nothlng In

tbe p.n.lty ph•••• th. oth.r 1•• plctur. of

the b.ck of h.r c.r whlch 1. r.l.v.nt to

photograph. --

nothing In th. p.n.lty ph•••.

tho •• two.

IIith r •• p.ct to th. r ••• inlng

on•• that .how the ch.lk •• rk and th. pur •••

th8Y •• r.ly .how .nd the pictur••••r.ly can

.t .11.

obj.ctlon tb.t I'. "golng to ••k •.

wlth • ch.lk outlln. of • body .nd • pur ••.

5-23 1. the ••••• 5-22 the ••••• 5-20 the

•••• , 8-18 the ••••.

.nythlng.

.ddr••• tb•••• I w•• golng tbrough tb••.

I'. dlvidlng tb•• up Into two c.t.gorl •• of
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lndlcata tha location at which tha avant took

proalalty of Mr. Sullivan to tha vlctla. It

thoaa photo. which can h.lp tha jury In

That'.

It do •• n't

That'. the end

Your Bonor,

Okay, the proffer,TBB COURT:

S-1&, 17, 19, 22 and 24.

.h.~t. relevant bere In ter•• atplaca.

Aa to the factor au.bar one,

nothing to do with aggravating factor au.ber

the grave risk, there'. nothing in any of

the location bt where it took place ha.

ba denlad.

anybody wa. standing.

aho •• wbere he .a. when abe ••• ahot.

two, preventing her t •• tlaony.

th.·p~oalalty of Mr. Sulllvan, wall, that
•

the zone of danger atandard, there'. no

Irrelevant to aggravating factor au.bar one.

anyway underetand the proalalty. If tbat'.

Indication In any way that thay can .how tha

tha .tandard that tha Pro.acutor 1. u.lng,

Mr. Tela.nlk, of the following plcture. wlll

If thsra wa••oaathlng ln thar. that .howad

would ba a dlffarant .tory.

of ay objectlon., 3udge.

.atter where, bow abe .a. standing, wbere
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trag.enta, whlcb are 21, 25 and 28, ••y all

recelv.d In .vld.nc. b.c.u.e I •• •• tl.tl.d

It aay b. tak.n In concert with the te.tlaony

ot the wo •• n, I forget her •••• , but whoever

and I'll t.ll·you why. 16, 17, 19, 22 .nd

24. Betor. I .~pl.ln why I'a golng to

exclude tho •• , let •• tell you wbat I'. going

to Include .nd why the dltter.nc.. Th.

prott.r that wlll b. p.raltt.d ar. the

1. In ay vlew Inco.prehenalbl. by It.elt.

Th. way I under.taad what th.t plctur••how.

me 1. to look at S-18, whlcb abo••• vI ••

••••ntl.lly fro. the tront of the Slaon.lll

v.hlcl., whlch I conclud. by looklng .t 5-23,

whlch It you put It .11 tog.th.r, th••• two

plctur •• t.k.n tro. dltt.rent .ngle••how

where the car ••• , wbere the car ••• In

pro.lalty to where .he W8••nd where they

wer~ In p~o.l.lty to where the bullet

tr.g.ent wound up, .0 allot tho.e plcture.

,

5-20 1.

Ye., juat ••• cond

On. ot th.a, .peclflcally 5-26,

Three plcturee tlr.t o~ the

could I ••• the on•• -

TBII COURT:

be receIved.

wIll be received tor tho•• re•• ODa.

tollowlng.
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lIke to ••• the on•• that .ere etruck.

U••. Mr. Tal.enlk, are In ••quence 9-11, 20,

21, 23, 211 and 2&.

it .aa that .a•• tanding daydr.a.ing in the

kitchen when sbe teatified .he ••• the

.hooting. ber't •• tlaony 1. going to be

relevant here and therefore her ability to

.ake ob.ervation. 1. relevant.

I'd kind at

Ife'll koep

Wbat live b •• n

Tho only ana at

May I .aa 5-207

Okay.

That .hich you .ay

They'ro all in ovidonco tor

TBE COORT:

MR. PRESTO.:

TBE COORT:

MR. TALASIIIE:

Thank you.

th••••parate.

tho 'trial.

abown are the on•• "that are In.

tho group oxcluded that I havo a quootion

abost iO'5-17, tho roaoon baing that .hat

5-11 depicto io the chalkod outlina .bich

Tanya MartIn indicated that .0 had back.ard.,

.hich .ho.o .horo approxi.atoly Mo. Si.onalll

.a. at tho ti.e ot tho ohooting and tho

~elationohip at that location to tha apray,

it you .ill, at tho load trag.onto diroctly
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ne.d of the. l.ter th.n I do.

th.t'. the only picture that I had. que.tion

about bec.u.e I thought it did f.irly well

en.ble the jury to ·picture that.

THE COURT: Ok.y. Mr. Pre.~oa,

I'. going to keep tor .y tile your letter ot

today. I'. going to return to you tor your

tile the copiee ot the tr.n.cripte.

MR. PRESTOS, Judge, I h.ve the

,
Very •• 11,

You •• y have aoreTHE COURT:

tr.~=cript•.

behind .nd to the left.

THE COURT, In.y view the

co.blft.~lon o~ picture. that are 1n give you

th.t, .pecific.lly two picture., eivhteen .nd

twenty .cco.pli.h th.t •••• purpo... That

wa••xactly .y theory. It you look at the.e

two pictur •• taken together, they .how the

exact •••• thing.

MR. TALASSIR:

i 4
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21 MR. PRESTOS: I ju.t want to

22 .ake .ure the letter h •••o.ething which it

23 can rerer to.

24 THE COURT, Well, I'. going to

29 ke.p your letter and •• I indicat.d ••k. it •
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bad .ddr•••• ~ it 1n .y alnd, but tbat'a S-.l,

wbich i •• copy of tb. do••• tic viol.nc.

doeu••nta.

t.nd to ahow aore her f.ar and her concern.

I don't think thay h.va a .uffici.ntly diract

r.l.tion.hip to har intant to pro •• cuta .nd

of .videnc. th.t ha didn't .ddr•••.

I .ada .y obj.ction. and not.d tha.

I

Tbere'. a piece

Your BODor, •• I

L •• t. 1 ••ua,

I'v. alr.ady ~sd.

Ind••d tb.r. i •.

Mr. Tal •• nil<.

I tbinl< th.t thay

All right, Mr. Pr •• ton, you

MR. TALASlfII::

MR. TALASlfII::

THE COURT:

Mil. PRI:STOIf:

THI: COURT:

THI COURT:

• MR. PRESTOIf:

charge.

bafora.

part of .y fila.

•• y proceed..

3udge, t.hat. 1. ~lth regard to your opening

indis.tad I b.liav. la.t w••1< wban the ia.ua

•••••dr••••d, the relevance I augg•• t 1. to

.bo. the continuing ra.olv. of tha victi. to

pro••cut. the .attar.

.y objaction. with r ••p.ct to that and I

..intain tho •• obj.ction•.

0 1

2

3

•
!l

6

7

8

9

10

11

12

13

.\.
III

16

17

l'
III

20

21

22

23

2.

23

GIRALD N. AaARlfO. OrrICIAL COURT RIPORTIR

•



o 1 given the other docuaente that are already In

2

3

II. going to exclude 5-.1.

'MR: PRESTON,

Mr. PrestoD.

One l.at •• tter

with respect to the opening charge. I had

5 already noted ay objection. at • prior ti ••

6 when we discussed it and that I had wanted

7 ths chargs that I propossd givsn and .aking

8 objections to the ditterences betw~en your

9 cha·ge and ay charge and what .a. autually

10 exclusive ana I still .aintain all thosa

11 objaction•.

12 80••ver, one l ••u. I think ••y

13 have been di.cus.ed in cha.ber. and perha~~

\t not a.~ forth on tbe record and I .ant to

15 .ake sure that that'. there and that'. what I

16 wIll reter to a. the Z01. i ••ue. In State

17 vereue Zo18, the Supr ••• Court ••• faced with

18 a propoaition by the deten.e thet it the
".

19 s.tata .• d.i'. not countar, if there was no

20 contradictory evidence, .itigating tactors,

21 than what the Court could do is have a

22 directe~ verdict as to that .itigating

23 tactor, that these .itigating tactors were

so.ehow tactual or .echanical p.rhap•. I

2' •• aft it depend. on who •• 81d. you're on a. ao

OERALD M. ABARNO, O"ICIAL COURT REPORTER



Wha~ I argue ~o ~h. Cour~ Ie

~ha~ ~ha~ language Indlca~•• ~ha~ .1~b

r •• p.c~ ~o all tac~or., no~ jU.~ .1~lga~lng

tac~or., ~h.r. 1. a quall~a~lv. judg•• nt. I~

1•••• y enough to •• y there •••• robbery or

to ••9 In eo•• re.pecta that there .a••oney

paId or ~b.r••a. no~ .on.y paId, bu~ I ~blnk

tba~ ov.r .i.plltl •• ~b. 1 ••u. b.cau•••ha~

the jury ha. ~o d.cld. 1. Ind••d .any

qu •• ~lon••1~hln ~h. aggrava~lng tac~or. all

oy th•••• lv•• ot a quall~a~lve nature. We

ca~ d.tln. ~h••ord grave uD~11 bell tr •••••

.ba~ you .an~ ~o label 1~, bu~ ~b.r••a. ~h.

Idea ~ha~ ~her. could be a dlr.c~.d verdlc~

•• to • attig_ting clrcu•• tance.

In Zala, 112 W•• 3er••y, the

Supr ••• Court •• 1d that that .a. not the

c ••• , there .a. no directed verdict and they

•• y the jury'. deteraination of whether

aa~~.r. In evld.nce con.~l~u~•• 1~iga~lng

t.c~or. 1. the re.ult of • qualitative

jUdg••nt, &04 for that rea.OD th.ra 1. no

dlr.c~.d v.rdlc~ .1~h r •• p.c~ ~o .1~lga~ing

tactor•.
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o 1 over and It' •• t111 a qua11tat1ve judg.ent

48

2 for the jury.

3 th••••ggr.v.~1ng ractor., pecuniary value,

4 what i. and how .uch i. really pecunlary

5 value, that'. a qU •• tiOR ot value a. to

that. All of the.e thing. that ar. pr •• ent

7 ln .1tlgatlng factore are al.o pra.ent in the

8 aggravating ractor. to • gr •• ter or l •••• r

9 extent. Nhat I th1nk tha Supra.a Court la

10 focu.lng on. ~hough. 1. thelr orlglnal th••e

11 that pervade. every deci.ion that they've

12 .ade and that j. when the jury 1. de~idlng

13 and .aking thelr deci.lon. there 1. no ne.d

11 for t~_~ to expllcitly perhepe .tate that

15 death i. the fitting and approprlate

111 pun 1.'h.en t . They don't need to do lt becau.e

17 in every .tep of the proceedlng. each .tep 1.

18 in~ueed with the backdrop. with the thought
•,

19 tb., ••hile WQ are doing lt we are decldlng

20 wb~er deatb 1. tbe flttlng and approprlate

21 puni.h.ent. It i.n't ju.t .o.ethlng that

22 get. thrown in a. an afterthought at the

23

24

end, The whole proce•• 1. infu.ed with it.

If the whole proce•• 1. infu.ed

211 with It. I think w. can better under.tand
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objective factor that focuaed into it thnt

chanelled the jury'. thinking, and I think

tb. word bera that "the c •••• bave u •• d and

that I u •• ber., channel, 1. the appropriate

what guided di.cretion i. really all about.

Guided diacretion i. not ju.t a .echanical

application o~ the .t.~ut. with ao ••

qualitative thought thrown in at the end.

Guided discretion •• co.pared to our prior

aurder atatut.a involve. tbl. dlatlnctloD.

In the prior aurder atatutee the qualitative

judg.ent wa. ra.pant, totally do.inatad tha

don't force the daci.ion, they channel, they

guide and what the legialature ha. done by

the cr•• tion of aggravating ractor. ba.

er•• tad chaDn.le, cr •• ted guldanc., cr •• ted

catagqriea in which tha daath panalty .ay or

.ay not ba appropriata.

I think thet the .tatute

r.cognl~•• , I think that our c •••• recogniz.

thet even in a aituation In which the jury

~inda the factual e.l.tence of facta that

technically fulfill an aggravating factor,

decl.lon the jury would .ake. There ~.. DO

.~ey don't put handcuffa on, th.yword.

0 1

2

3

4

5

S

1

I

9

10

1 1

12

13

J4

1 5

IS

11

II

19

20

21

22

23

24

2&



50

charge ••ub.tantively I agree with everything

very brief overview of a trial indicating

about the opening charge or cloeing charge7

cherg~ and t8e clo.ing charge .hould contain

that {ocu.. Thank you.

That i. a

The opening

Y•• , .1udg.,

Ae to the opening

Are you talking

I. thi. leading

A. to the clo.ing

The ••nner of the pr•••atatSon

Mil. PHESTOII:

THE COl/HT:

Mil. PIIESTOII:

THE COUIIT:

THE COl/liT:

tu~d•••nt.l CODcepta.

you've .,,14.

charge the application i. denied.

leading to the idea that I think that the

charge .hould include the inetruction that

the aggravating factor, to find that, ehould

include a qualitative Judg.ent, and I hadn't

rei.ed that .pecific i ••ue.

anywhere?

that there .till aight be. de.pite the

ab ••DC. at any .1~lgat1ng factor •• the

.ituation in which the Jury would find, in

which even the legislator. wbo ••d. the

etatute would find, that death i. not the

fitting and appropriate punieh.ent.
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o 1

2

w. can dlacu... Ko qu•• tion but that tbe

aubatance which you indicated will be

51

3 included In the final charge as I have

4 already proftered a vereion to you. We can

5 diacuaa whether you think ay veraion ia

e adequate or Dot, but 8ub.tantlv.Iy I don't

7 agr ••.

8 MR. PRESTO.: I donlt .ant to

9 belabor the record. but I .ant to .ake aura

10 that the pointa that we covered in ~ur

11 diacuaaiona in chaabera are on the record.

12 The laet application that I .ake i. that Mr.

13 Highlander haa .ade a requeet of ae

1~ CODC.~D.Dg hi. pre••nce In tbe courtrooa and

15 I've had a chance to talk to hi. about that.

18 I've had a chance to explain to hi. that it'e

17 hie right to be here, that in hie beet

18 inter.et, I can't i.agine hi. being helped by

I' noe be~ng here, but that 4eci.ion ia

20 ultl•• tely one for hi. to .ake. If he ia

21 inaiatent upon it, I told hi. that I would

22 aaka the application to the Court.

23 He ie inaiatent upon it, he

24 doaa not wiah to ba preaent for theaa

25 proceedinge bafore tha jury, ha wiahea to
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o 1

2

return to

to re••1n

the county jail thl.

there.

.fternoon and

that he ie

52

3 required to be here for the pre.entation of

• the verdict and the Court: can and .houIeS

5 bring hia back to do that. but he want. to

6 ra.ain in the county jail for tha.a

7 proc ••dinga and not to be pr•••Dt: 1n Court

8 and I infor.ed hi. if that wa. hi. aarne.t

9 da.ira. I'd .aka that application for hi •.

10 TBB COOaT: Mr. Bighlander

11 well. Mr. Tala.nik. do you ha.e anything you

12 want to .ay?

integrity of tha procaading•.

tha Court cen daal with that.

I' ••atiefied

Your BODor, the

Y•• , air, Your

TBB COOaT: Mr. Bighlandar.

haard what Mr. Pre. ton ha. ju.t had toyou've

13

14

15

16

17

11

19

20

21 Bonor.

22 TBB COOaT: Ba. ha corractly

23 artlcula~ed your da.ira in tha .attar?

24 TaB WITBBS.: Ta••• ir. ha ha•.

28 TBB COOaT: Okay. lat .a a.k

OBaALD W. A.A~.O. OPPICIAL COOaT aBPOaTBa
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jury gOe. out and at any ti.e until they

You under.tanG tir.t that regardleee ot

returned?

Ye., 811', Your

Y•• , 811', Your

I underetand

You aleo underetand

You aleo underetand

r •• COUaT:

T•• COUaT: And you would ba

T•• If IT•••• :

r •• couar:

r •• IfIr •••• :

Highlander, and then 1 1 11 ••• where it go ••.

the •• proceeding. or not, that you would be

Honor.

reqUired to b. here wben the verdict w••

return a verdict, do you uDderatand tbat?

,!'.
law~.r nor tha 3udga nor tbe eheritt nor

that you have an abeoluta rigbt to be here at

Honor.

that.

whether you are pre••nt durIng the cour •• of

required to be pre.ent at euch ti.e etter the

any proceeding and that no one, neithar your

you a coupla ot que.tion. th.n, Mr.

that?

an~body e1ee, can intertere in any way With

your right to be here, do you underetand
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opportunJtJe. have heard everythJng that ha~

Oppor ~ __ 'Y to diacu•• this .attar witb

coun•• l?

d~.lre that I per.Jt you not to appear untJl

the verdJct part or the.e proceedJng.?

tbat lt 1. app.rently your lawyer'. advlce

that you do re •• 1n here, do you underatand

that?

I. Jt .tJll your

Vee, ~lr.

V•• , air.

Y... 81 r .

You now with tho ••

I wlll al.o tell

You had a co.plete

TBII NIT.IlSS:

THII COURT:

TBII NIT.IlSS:

TBII COURT:

TRII COURT:

T'll WIT.IlSS:

happened here thJ ••0rnJng.

THII NIT.IlSS: Ve., I have.

THII COURT: You've bad a

co.plete opportunlty to glve tbe .atter

con.lderatlon7

you. altbougb I a. not ln an approprlate

poaition to gl~. you any advice, I dOD'~ want

lt to .ound llke I'. glvlng you any advlcw,

it 1a ay vi •• that it 1. very aucb In your

be.t lntere.t. tbat you b. bere durlng tbe

proceedlng, do you under.tand tbat?
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going frankly to giva that .attar ao.a

beforo we.brlng tha jury In and racaaa7

that application, but I want to frankly a1aap

IIhat I

I'.

I have nothIng

That' ••hat I

All right.

It'a 12:15.

II1tb reapect to tbe

By 1:30 I wIll hava

Anytblng furtber tben

In tba .eantl.e I would

.uaber ODe, under DO

I probably a. going to grant

MR. TALASlIIIt:

THE COORT:

be pr•••nt or not.

furthar.

the courtroo. now.

propoaa to do ia bring tha jury in now,

they've b •• n here ainee 10:30. juat to

indicata to tba. tbat wa haven't forgotten

th•• , a.cu•• th•• tor lunch. tell th••••

on it for. fe. aiaut ••.

conalderatlon.

circu•• tanc •• are any pictur•• to be taken or

any juror, and nuaber two, I don't know

raqu.at tbat be re.aln rIght where he la for

tba vary few .lnutea tbat tbe jury wIll be In

wIll co••ence by 1i30.

•• d1e, two point •.

.ade and abared wltb you a deter.lnatlon ~f

.y ru.,ng aa to wbetber Mr. Hlgb1ander .uat

.lab to do. Your Honor.

THE COORT:
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!IS

be offended it I had a lo.enge oc~a.ionally?

don't get too clo•• to any of the jurore'

ehair •.

arranged tor a •• perat. roo. tor the

alternat •• during the •• cond ph•••.

(3ury retur~ed to the

ror

Would the Court

.Judge. I have a

Ladie. and

Rope you had a

Rot at all.

TRIl COURT:

Pl •••• alao be aure that you

TRIl COURT:

MR. PRIlSTOII:

However, durIng r.c ••••• I've

cOllrtrooa'

ple••ant •••kend and I'. aarry tor the delay

this .orning which you aay attribute .olely

to ~y ai.calculation of how long it would

trial.

proble. with ay aore throat.

whether you have any audio equip.ent other

than that which i8 •••ociated with televi8ion

c ••• ra., any ~.pe recorder. or anything lIke

that, that'. no~ to be peraltted ••cept upon

the record the alternate. will. when they're

all In the courtroo•• all aixt.en •••bere ~~

the J~ry will .it in the .ixteen .eat. that

they occupied during the fir.t phaee of the

application.
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take ua tbis .orning to get our act:

be.n advi.ed that the aheriff'. depart.ent

on Thur.day to di.cu•• tha aatter it .a. ay

.e have coaplated our

I hope and ••• ua. and live

•• are ready for you at thi.

I gu••• the l.at tla. I .a. you

You ahould undar.tand thet a. I

Bo~ever. given that it'e 20 atter 12.

~. ay ••pectation tor your own tl •• budgeting

tiae.

purpo.a. that you .hould budget today and

that ••• ill .tart proaptly attar lunch. It

it carried over the ••• kend, eo pl •••• if any

vie. that the .oat .ffective ••y w•• to atart:

With re.pect to this aorning.

together.

in on Friday.

today rather than to .tart on Friday and hava

I juat brought you in here no. to tall you .e

agaIn I thought .e .ould have le •• to talk

to14 you on .edn•• day. when w. got to~.tb.r

reached out: for all of you on Thur.day to

about tban •• did.

cancel Friday and a.k you to be in this

ot yo_ .re di.tr •••• d about: tbat, bl ••• it on

•• , not on anybody el ••.

.ere r.~dy and to excu•• you for lunch and

.aa Wedne.day· and I had then told you to be

.orning.
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'8

b.ck h.r•• t 1:30.

ot that tl •• , but again for your planning

co•• b.ck tro. our r.c••• I wIll .ddr••• --

prob.bly .r. pretty •• te.

Ok.y, .v.rytblng

We •• y not need all

I thInk .tt.r ••dn••d.y you

TIl COUIIT:

Okay, bave • nice lunch, ••• you

Bo••ver, during the r.c ••••• , if there

by th.n I wIll h.v••ddr•••• d tb. qu•• tlon ot

(3ury l ••v •• tb. courtroo.).

~r. 11gbl.nd.r'. pr•••nc••nd wb.tb.r h.'.

having b •• a .4dr••••4 at our rac ••• , when w.

ph••••• l~ .lat•• n ot you wIll b. h.r.

h.r~ or not w. wIll proc •• d 1•••dl.t.ly wIth

tog.th.r .nd wIll b •• r .nd .v.lu.t.

DurIng the cour.e ot thl. ph•• e

at the end ot the proceeding., but certainly

re•• ln together In •••parate roo. w. wIll

are, any Ita going to •• k tbe altarD.te. to

now.

have tor you aad then •• '11 ••• wbere .e go

to.arrow and Wedn •• day.

purpo••• you should not .ake any other plane

tor those day•.

of the proceedinga when you are In the

courtroo. you wIll all b. togetber •• you are

.v.rytblng.

.v.ry~nlng th.t h.pp.n. wIth r ••p.ct to thl.
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need the a •• l.tance ot the .herltt wlth

1n the afternoon. Mr. Pr •• toD r we would aove

le •• th.n allot the re.pon.e I had planned

outllned to you and then wlth openlng

It you

Thle ha. to

Oentl •••n, aile

I'll tlnd out at

Bavlng trankly

Mr. Pr •• toD, I gave you

MR. DAVIS:

TBII COURT:

(Mhereupon a luncb.on rece •• 1.

Th.y .hould be bere.

thought ahead ot tl.e, I wa. In too qulck --

too auch ot a hurry to decide it, I torgot to

thlng betore we proceed wlth the 1 •• ue I lett

taken) .

to gl~e you on the .otlon that you .ade that

th•• know •• aOOD •• po.wible •• '11 get that

I elready declded and I wanted to add tor the

lunchtl.e.

reoord .nother thought.

antlclpated your aotlon, havlng glven It .oae

articulate one of the rea.ona.

up her•.

open thl. aornlng.

do wlth your .otion to .trlke tha aggravating

to your pre.entatioD of evidence.

re.pect to the vldeo equlp.ent, It you'll let

.y prell.lnery re.arke to the jury ae

.tate.ent., ahd then I gether at so.e polnt
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ractor.

faetor iadicate. purpo.eful or knOWing

coed.ct. end therefore the jury could find

other., the .otion 1. d.nied.

On the 1.at i ••u., I have given

con.lderation ~o Mr. Highlander'. requeet and

•• I indicated before lunch I a. of the view

It occur. to •• 1ft .y analye1.

that the eharge that the jury acquitted hi_

at In the aggravated ••••ult 1 •• charge that

IndIcate. purpo.efui conduct In that an

atte.pt 1. by definitIon an act undertaken

with a .peclflc purpo.e. and that i. how I

ch.rged It and that 1. In .y under. tanding

The aggravating

The act that 1. charged In

ror that r ••• on and thethat ae well.

ett ••pt i. a purpo.eful act.

the aggravating ractor here lDvolv.~

purpo •• tul or knowing conduct. ao that ev••

if. which I do not accept, the underlying

acta are the a ••• , that 1. tbe att ••pt to

inflle< .erlou. bodIly Injury or the cr.ation

of a .ub.tantial ri.k of death, even If tho.e

tar •• are conaldered eynono.aua, wbich •• I

indicated before I do not agree here, the

what It Involved.

·
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o 1

2

that it 18 In hi. beat lnter •• t to be her.,

but that al.o he ha. the right it he choo.e.

61

•

~ not to be her. if he •• ke. that deterainetioR

6 volunt.rily and knowledgeably and atter the

5 opportunity to con.ider it and di.cu •• it

& with couneel, which I a ••atietied that he

1 ba. done.

e One l •• t que.tion before I

9 excu•• hi. and before I a.k hi. for the l •• t

10 ti.e it he .till wante to do that. and the

11 que.tion beco.e. what it anything i ••ald to

12 the jury? A. I underetand It there certalnly

13 ar. two option.. One le to .ay notbing at

16 thi. point or at any polnt in the.e

15 proc ••ding.. The •• cond option .i. to .ay

1& .o.ethlng now; the thlrd optlon 1. to .ay

17 ao•• thing later. In either event. a. betw•• n

18 OptiOD~ two and tbree It' ••y vl.w It a

Ig re.ark~. to be .ad., it'. to the ettect that

20 the detendant, with the Court'. per.l.elon.

21 hee cho•• n not to attend thi. portlon ot the

22 proceeding. and that the jury i. to attach no

23 coneideration to that tact and to draw no

26 interence ot any klnd tro. It. That would be

28 the wub.tenc. ot a re.ark that I would .ake .



62

(Mr. Pre. ton and Ifr. Davl.

conterred wlth the detendant).

retlect that the detendant 1. conterrlng wlth

Mr. D~~l. and Mr. Pr •• toD.

defendant's preference would b•••ong tho••

three atter he ha. had the opportunlty to

dl.cu•• It wlth you.

May I have a

.Judge, the

You .ay.

The record wl11

MR. PRISTOIf:

MR. PRBSTOIf:

THB COURT:

THB COURT:

I would 11ke to know what thethe trlal.

optlon. whereln you glve the jury at the

begInnlng at the proceedlng. the etatue at

Mr. Hlghlander'. decl.lon and In.tructlon a.
to theIr drawlng no Interence. and I belleve

you al.o Indlceted hle optlon to return at

any ~art ot the proceedlng. that he de.lr.d.

Mr. Pre.ton, I'd lIke to you

dl.cu•• wlth Mr. Hlghlander the three

optiona, wblch are to •• y nothing, to •• y

ao.athlng whlch I:ve Indlcated juat now and

to eay eo.ethlng at what I've ju.t Indlcated

In the clo.lng ch.rge at the penalty ph•• e at
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wlth the jury .nd the .econd one pert.ln. to

perbap. tb.t ought to be revlewed.

T •• , 811'.

Ro. flrat one •••

Y•• , .11', Your

Wlth the jury or

You .1.0 uDderetand

It'e your requeet

Mr. High1.nder, you

I Intend to di.cu••

It you .bou1d re.ch the

THE COURT:

MR. PRIlSTOJl:

THII COURT:

TIIIl COURT:

M3. DAVIS: Ye•.

MR. PRIlSTOJl: Ye •.

Tall COURT:

THII COURT:

heard all tb.t1

THII WITJlIlSS:

hi. dec1810D to return.

wlth hl.7

t'.' I iD.tru~t tbe jury D§W •• we ju.t

d ••••tb.d?"

Honor'.

that .t ~ny ti.e between now .nd wbeD I wl11

•• nd tor you, you h.ve the .beo1ute rlght to

th.t .g.ln, but the Inetructlon I would give

to th~ jury, th.t le it 1. ble cbolce to h.ve

.e do th.t now .nd ••••ntl.11y .e I've

outlined It?
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o 1 daclalon tbat you wl.b to cbanga your .1nd

156

2 you b.va a rlgbt to do .0 and I wl11 bonor

3 that 1••adl.t~ly, do you undaratand that?

TBII COUIlT:

Y•• , e1r.

Do yov. al.o

6 under.tand that agaln it 1 ••y reco••• ndatlon

7 that It 1. ln your lntara.t to ba hara durlng

8 all procaadlng.?

TBII WIT.IlSS:

10 I under.tand.

Y•• , Your Honor,

11 TBII COUIlT: Undaratandlng all

12 of that, 1. lt your flnal dacl.lon tbat you

13 .tlll wl.h to not ba pra.ant durlng thl. part

16 of tha procaadlng?

15

115

TBII WITRIlSS:

TBIL COUIlT:

Y•• , 811'.

Okay, .atl.flad a.

17 I a. that tba dacl.lon ha. baan takan by Mr.

18 BlgbJ~=dar of hl. own volltlon and wlth tha

19 ad91ca of coun.al and wltb bl. bavlng

20 atteade4 to the Court'. reco•••ndat1on that

21 ha ba hara, I a • • atl.flad to grant bl.

22 appllcatlon not to ba until I .and for hi. or

23 until ha changa. hi ••1nd, wh1ch.var flr.t

26 occ\\ra. I wll1 .and for you, Mr. Blghlandar,

25 whan tha tury 1••ant out to dallbarata .0
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coap1aint, tho.e are the exhibit. that are 1n

have anything further before •• proc.ed7

COQ,Da.l

All right,

1. the ••••ult

.0, thank you,

All right.

All right, .hi1e

TaB COUItT,

TaB COUItT,

lilt. TALASIUlt,

the defendant wiah•• to return.

thank you very auch.

(Defendant 1 ••••• cowrtrooa).

Your Honor.

and S- •••hich 1. the copy --

weir. waiting for the .heritt. let •• go

through aD that our recorda are cl.ar. the

exhib~ts that have been proffered and

received in evidence for the penalty pha.e

are a. fo110•• : S-18, 20, 21, 23, 211 and 26,

photograph., S-36, .hich are the doae.tic

violence order., S-37 .hich i. a copy of the

indict.ent, the four fragaent part. of S-38.

tbat you .i11 be here in the courthou.e

during the period of their deliberation., and

aga1n 1t you _hould at any point requ•• t to

be h.re, .heriff, p1ea.e .ee to it that the

.arden 1. advi.ed of the .ituation and

a1ert.d to the notion that I aa to be advi.ed

iaaediate1y by the .arden in the event that
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to be done at this point and I won't do it

to explain to the jury what they .ay

one1der.

evidence et thie point for the penalty pha.e

of the proceeding. to which appropriate

rererence by touns.l a.y in fact be ••de. In

tact I gue •• it would be appropriate for a.

to identify tho.e for the jury at the out.et

•• they are indeed In evidence.

I think not,

II. not eura I

I'm not eur. that it ought

THE COURT:

MR. PRESTON:

I think In the pro,c ••• of your

At 30•• point it'. n.c •••• ry In .y viewnow.

identifying that they are in evidence, that

the jury will either be infor.ed of .ucb by

plain au.ber, which wIll be •••Dingl ••• , or

will be by nu.ber with a de.cription, and I

think that that would be inappropriate. I

think ~".c any description or any co•••nt on

the .vld.ne~ should co•• fro. the Pro •• cutor

to the e.tent that he choo••• to .ake it.

The .ere fact that they're .ub.itted to the

jury roo••••na tbat they're In evidence,

that'. ell we need.

Judge.
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(3ury returned to the

gentl ••en. with -i peral •• 1oD the defendant

ha. cho •• n not to be pre••nt during thl.

that you are to draw no Inference of any kind

fro. that. nor .boalel the fact that be 1. not

pre••nt enter into your deliberation. or your

clt.cu•• lona.

rac~~ad and you hava found tha dafandant

gul1ty of that charga. wa turn to what ia

~allad tha panalty phaaa of tha trlal during

which you wl11 dacida whathar tha daath

penalty ia tha fitting and approprlata

aantenca o~ whathar tha dafandant .uat ba

I In.tract: you

Ladlee and• THI! COURT:

.ow that your vardlct haa baan

courtrooa) ~

ph••• of the proceeding•.

cri••.

LaCSI •• and gentl ••• n ••• you

will recall I e.plalned to you at tha

beginning of thia caaa that if you daclded

that tha dafandant Richard Highlandar

purpoeely or knowingly co•• ittad tha .urdar

of Gloria Si.onalli by hia own conduct. you

would than ba requirad to datar.lna tha

fittl~g and appropriata panalty for that
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ot how thl. p.rt ot the trl.l 1•• tructur.d

Tb. St.t. b •••••• rt.d tb.t tb.

d •• tb p.n.lty 1. tb. tittlDg .Dd .pproprl.t.

d.tln•• aD aggrav.tlDg tactor a. a tactor or

cJrcu•• tance that ••y tend to IDcr•••• the

ot this pb••• ot the c ••• I .111 .g.ln

Inatruct you •• to all of the n.c•••• ry

detail. you wIll n •• d to r.ach your

d.eclaloD.

At th••Dd

ID .upport ot tbl.

I .ill no. r •• lnd you

A. you .ill r ••••b.r tb. 1 ••d •• th p.nalty.

S.Dt.DC~ In tbl. c •••.

b.ginnIng ot the c •••.

and what you can expect to b.ar.

pO.~tJOD tb. St.t••••k. to bav. you tlDd

b.YODd a r.a.oDabl. doubt tbat tb.r. ar.

t •• lv. aggrav.tlng t.ctor. pr •••nt In tbl.

.att.r tba~ .upport the i.po.ltioD ot the

i.pr1.0Ded for a ter. of y.ar. to be •• t by

•• of Dot 1 ••• than 30 year. and up to life

1.pri.on••nt,'.nd in any .v.nt .ith no parol.

.ligibility tor 30 y •• r •.

Our 1 •• h •••• t.bli_h.d a

procedure for you to follow In ••king your

dec1810n and you •• y recall that I gave you.

veneral outline of thl. procedure at tbe
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6~cld. ~ha~ on. or bo~h ot ~h•• a aggrav.~lng

Your deter.inetloD a. to

aggravating factor ••uet be ••de

d.~.r.ln. tro. all of ~h••vld.nc. ~ha~ whIch

you have alr.ady h.ard upon wblch ~b. S~a~.

wIll rely and any o~h.r ••1denc. ~ba~ .ay b.

pr.a.n~.d In ~bl. pha •• of ~b. ~rlal. wb.~h.r

~b. S~a~~ ba. prov.n al~bar or bo~h ot ~ho••

•••• rl~y of ~h. punl.h••n~ ~ha~ would

otberwi •• be appropriate. The law epecifi ••

the p.rtlcul.~ circa•• tane •• that •• y be

considered a. aggravating factor. and only

thoa. factors outlined In the atatute •• y be

conaidered.

You WIll

If you do no~ unanlaou.ly

actor. beyond a rea.onable

otf.n•• ~u•• l~~.d by ~h. d.t.ndan~.

In this ca •• the State relie.

on two provi8ion. of the atatute; firat that

in the co•• 1 •• 1oD of the aurder tbe defendant

purpoaaly or knowIngly cr.a~ad a grave rlak

of d.ath to Patrick Sullivan. and •• cond.

tbat the aurder ~.~ co•• ltted for the purpo••

of .acaplng ~rlal or punl.h••n~ for ano~har

unani.au.Iy.

a.grava~lng

doub~.
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In thl. c ••• the d.f.nd.nt

&a •• rt~ •• "itig.ting factor. evidence

f.ctor. b.ve bean eat.bll.bed beyond a

re •• onable doubt, tbe death penalty canoot be

1.po•• d .nd I'wl11 decld. the .pproprl.t.

tera of i.prison.ent within the Ii.ita I bave

clrcu•• ~snc•• th.t • jury .b.ll cona1d.r ••

.ltlg.tltig f.ctor ••nd .1.0 dlr.ct. the jury

to con.ld.r in .1tlg.tl~n .ny .vld.nc. In the

trial relevant to the defendant'a character

or record dr to the circu•• tanc •• of tb.

offen ••.

tbe eXlatence of one or both of tbe

.ggr.v.tlng f.ctor., you will th.n d.cld.

wbether there 1. evidence of any aitig.ting

factor. that should be considered.

Th. l.w d.fln••••1tlg.tlng

tactor a •• tact or circu•• tance tbat ••y

tend to d.er •••• t~ • ••verity of tbe

pun1.h••nt which would oth.rwl •• b.

.ppropri.t••nd which •• y b. con.ld.r.d •••

re •• on th.t would l •• d you to b.ll.v. th.t

co.pa•• loD or •• rey algbt be appropriate In

Th. l.w .p.clfl •• the p.rtlcul.r

It you do unanlaau.Iy agr •••• to

th1. c •••.

de.crlbed.
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It you .bould d.cid. th.t th.r.

l.t.r .x.ctly how the jury con.id.r. this

qU •• tiOD.

•• i.tenc. ot .itig.ting t.ctor. b.yond a

r •••on.bl. doubt, nor n •• d the jury b.

I will .xpl.in

A d.t.nd.nt do.s not b.v. to prove the

You should .vslu.t. in .ddition any

unanlaaua en this point.

11t •.

concerning the defendant's ••otlon.l aDd

••ntal atatea and hi. physical condition,

both at the t~ •• of the eo•• i •• lon of the

aurder and at other pertinent tl ••• in hi_

evidence in the ca •• that you consider

favorable to the defendant or about hi.

background or concerning the clrcu•• tanc •• of

the or2ena. that •• y l ••d you to conclude

th.t the de.th p.n.lty is not tb. t1tting .nd

.ppropri.t. punisb•• nt in tbi. c.... You

sbould und.rst.nd tb.t th••••itig.ting

t.ctors ar. not ott.r.d to sbow th.t wh.t th.

d.t.nd.4~ did w•• rigbt or tb.t you should

.pprov. ot it or th.t you should .xcus. it,

but rather they are ottered a. rea.ona tor

you to conclud. th.t the d.ath p.nalty i. not

tb. titting .nd .ppropri.t•••nt.nc. in this
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d•• crIb.c..

With thi. outlina I will now

then I .u.t .entence the defendant to death.

.ld.·... ••y Introduce wbatever avidence 1.

Than aach

If you unani.ou.ly decide that

point. of view on thi. que.tion.

Plea•• li.ten carefully to everything and

co.plate ay legal Inetructlone to you.

c?nclu~ion. until you have heard all that you

rel••ant to the i •• ue, after which they will

r ••••b.r to k •• p 6n open 81nd and reach no

pre •• nt their final argu.ent. and I will

with you and to di.cu •• thair re.pectiva

invite M'r. Tala.nil< and Mr. Pre.ton to .peal<

thl. ca ••.

i.pri.on.ent within the li.it. I have

factora and that therefore the death penalty

pre •• nt, it wIll then be your obligation to

Other.l •• I .Qet Jentence hi. to • tera of

the aggravating factor. outweigh the

i. tha fitting and appropriate puni.h.ent in

waigh and ballnce tho.e factora to deter.ine

beyond a rea.anable doubt whether the

ara both aggravating and aitigating factor.

ajtlgatJng tactor. beyond a rea.onable doubt,

aggravating factor. outweigh the aitigating
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Aft.r r.vi.wing .11 of th.t .yid.nc.

Ronor, •• v it' pl •••• the Court. Mr. Pre.ton.

Mr. Cavi., ladi •• ~nd gentl •••n, wben l.at .e

•• t you were given an opportunity to review

allot the evidence that w•• pre.ented In

tbla c ••• , evidence fro. the aoutba at the

.itD••••• , piec•• of phyalcal evidence that

w•• given to you to look .t in the jury

you d.t.r.in.d b.yond • r •••on.bl. doubt tb.t

Rich.rd Highl.nd.r ·w•• gUilty of the

purpo •• ful .urd.r of Glori. Si.on.lli or of

the knowing .urd.r by hi. own conduct of

Glori. Siaon.lli ••nd b ••• d upon th.t ••••

evid.nc. you .1.0 d.t.r.in.d th.t in ••• king

Glori. Si.on.lli out .nd co•• itting the cri ••

of .urd~~ .g.in.t h.r. th.t h. did .0 in

violation of the provi.ion. of a do••• tic

viol ••c. r •• tr.ining ord.r that .h. h.d

obt.in.d in • v.in .ffort to pr.v.nt ju.t

.uch • thing fro. h.pp.ning ••nd you furth.r

d.t.r.in~d th.t .t the •••• ti •• th.t tb.

lif. of Glori. Siaon.lli w•• t.k.n, tb.t tb.

d.fendant to~k a .hot .t '.trick Sulliv.n .nd

Thank you, Your

Mr. T.l •• nlk~

NR. TALAS!UIt:
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you found th.t h. w•• gUilty of .ggr.v.t.d

•••• ult in th.t he .tteBpt.d to c.u.e injury

to P.trick 5ulliv.n with th.t •••• de.dly

we.pon. the h.ndgun th.t w•• u.ed to kiAl

Glori. 5i.on.lli.

That •••• evidence that you

coneidered on the qu•• tiona of guilt or

innocence I sugge.t to you 81.0 eugge.t. the

two aggravating ractor. that have b.en

du.crib.d for you bri.fly by the Court, two

.ggr.v.ting f.ctor. th.t h.v. b •• n d.t.r.in.d

by the l.gi.l.ture "•••ppropri.t.

clrcu•• tanc •• tor you to conaider In deciding

~h.th.r in this c •••• nd for this d.f.nd.nt

d •• th i. the fitting .nd .ppropri.t.

p.n.lty.

On. of tho•••ggr.v.ting

factor. !. that the purpo.e, the prl •• re •• on

fo~ the k211ing of Glori. 5i.on.lli w•• the

d.~l.lon by the d.f.nd.nt th.t it w••

n.c •••• ry to pr.v.nt h.r fro. t •• tlfylng

againat hi. In another court proceeding,

.p.cific.lly th.t the kl11lng w•• to .11.nc.

h.r with r •• p.ct to the .ggr.v.t.d ••••ult

co~pl.lnt th~t .h. h.d c.u•• d to b. fl1.d

oaWALD N. A8ARKO, OrrICIAL COURT RapORTaR
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.g.1n.t bi. on tbe 111tb of M.rcb.

Kow. laell •• and gentl •••n. I

.ugg•• t to yo~ tb.t you b.v•• lre.dy be.rd

.11 of tbe ev1denc. tb.t you n.ed to be.r

witb re.pect to tb.t .ggr.v.ting factor. You

wl11 recall that evidence w•• pre.ented to

you tb.t Glori. Siaon.ll1 w•• the victia of

an ••• ault on or about tbe tlth of March.

11188, th.t ••• re.ult of tb.t ••••ult .he

••nt to tbe police. gave atat •••nt. anu

.igned coapl.int. ch.rging Ricbard Higbl.nder

with having co•• l~t.d that ••••ult, that 1n

the intere.t of in.uring th.t .he be .ble to

,e.tlfy .he .1.0 .ought the protection of •

do ••• tic violence r •• tralnlng order, an order

th.t .he obt.ined the d.y .fter tbe ••••ult

and an order wblch wa. a1.0 granted her after

.he .ppe~~ed in court on the 31.t of M.rcb to

te.tify .bout the ••••ult th.t h.d been

coaaitted .g.in.t her.

You will rec.ll th.t evid.nce

w•• pr ••• nt.d to you that in conver •• tione

with f.ally .nd friend., Glori. Siaon.ll1

indlc.ted ber re.olve to .e. tbe tblng

t~~ough. to foully pro.ecute Rlch.rd
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You will r.c.ll th.t th.re

Hlghl.nder for the ••••ult th.t w•• co•• ltted

You wIll rec.ll th.t there w••

evidence th.t Rich.rd Highl.nd.r w••

concerned about th ••• charg•• againet hi.,

concerned that It th ••• charg•••ere fUlly

pro •• cut.d th.t h. could .nd up in j.il over

You wlll

••• ,evideDce that be discu••• d this concern

with hie friend., with. police officer th.t

he .pp.rently tru.ted .nd th.t h • ••de

effort. to try to q.t out fro. under tb •••

charg •• , and you will recall that there .a.

te.ti.Qny th.t the defend.nt di.cu •• ed th~t

h. we. ~o co~cerned with .voldlng j.il for

recall that there wa. t •• tiaony that Richard

Highlander wa. aware of the exl.tance ot

the •• charg•• , that he reeeived th~ doeu•• nte

In the •• 11, th.t he w•• notlfi.d of the

re.training order by phone and that he •••

physically pre.ent in the courtrooa to hear

Glori. te.tify .g.in.t hi. r.g.rdlng the

••• ault but in the context of the h •• ring on

tbe granting ot the restraining order on the

31et of M.rch.

.g.ln.t her on the 16th of M.rch.
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•••• evidence, la41 •• and gentl •••n, eugg •• ta

tb••ggravating tactor tbat tb. killing at

Glorla Slaanelli .a. coaaitt.4 tor the

p~rpo•• at ev.dlng trial or punl.b•• nt tor

the ch.rge h. had coaaitt.d .arll.r, the

.ggr.v.ted ae••ult on the 111tb ot .arcb.

Th. other .ggr.v.tlng t.ctor

~h.t S••ugge.t.d by the .vid.nc. 1. that In

the cour•• at the kliling at Gloria S1.onelli

tb••• cbarg•• th.t he d.t.r.1ned tb.t it •••

n.c •••• ry to kill Glori. Siaonelli to pr.vent

h.r tro. te.titying .g.in.t hi., .nd there

w•• eVidence that after the killing •••

co.pleted that Richard Highl.nder .d.itted to

hi. rel.tive., ad.itted to police otticer.

th.t the purpo.e tor killing Glori. Si.onelli

w•• to prevent her fro. t •• tifylng _v.1hat

hi. In tGe ••••ult .atter.

Tbl ••vld.Dc.~ ladl •• and

gentl •••n, w•• pre.ented to you durIng the

tir.t pb•• e at the tri.l in .n ettort to

convince you th.t the killing at Glori.

S.\.on.ll~ ••• planned, that it ••• purpo•• tul

.nd pre.edit.ted, by de.on.tr.ting th.t he
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You h.v. h •• rd .vld.~c. th.t P.trlck

Sulllv.n w•• ln the b.r the .v.nlng th.t

Glorl. dl.d, you h.v. h •• rd .vldenc. tb.t tb.

two of th •• l.ft the b.r tog.tb.r .nd wben

th.y ••erged fro. tbe b.r .nd entered the

p.rklng lot th.t they w.re wltbln .1x Inch••

th.t Rlch.rd Hlghl.nder purpo •• ly or

knowlngly cr •• ted • gr.v. rl.k of d •• th to

.noth.r, .pec1flc.lly P.trlck Sulllv.n, .nd I

.ugge.t to you •• I dld wlth r •• p.ct to the

other aggravating tactor that you have

.lr•• dy h •• rd .11 of the .vldence th.t you

need to hear to deter.ine that that wa. the

You h.ve he.rd .vldence tb.tof each U\;Qar.

when the d.fond.nt •• w the two ••erglng

tog.tb.r fro. th.t b.r, be took tbe gun th.t

h. h.d wlth hl••nd .ppro.cbed the two of

th•• wbll. tb.y were .tlll togeth.r, th.t h.

poJnted th.t gun ln the dlrectlon of both of

t ...... tb.t h. flred thr•••bot•• t tbe two of

th•••nd tb.t .fter h. w•••rre.ted he

.d.ltt.d to the •••• l.w .nforce••nt offlcer.

.nd the ••Q. rel.tlv•••nd frlend. th.t he

h.d In f.ct dlrected one of tbo.e .bot.

.~.clflc.lly .t the per.on of P.trlck
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Sulliv.n.

t~at P.trlck Sulllv.n would .1.0 die.

In the cour •• of co•• ltlng the killing of

daught.r h.d been ••••ult.d on the Il1th of

Ladl •• and gentle•• n .

GlorI. SI.onelli th.t Rlch.rd Highl.nder

t •• tlaony that you heard fro. 30hn and Oloria

com •• nd to you. therefore, firat the

to c.u.e bodily Injury to hi ••nd th.t •• If

That evidence w•• presented to

purpo.ely or knowIngly cre.ted • gr.ve rl.k

I therefore urge to you. ladl ••

d ••onatrate that an ••••ult ••• co•• ltted

fired at hi. with th.t •••• gun In .n .ffort

,

trial In an .ftort to convince you and

additional .itn••••• and rather than hear or

and gentle••n, that rather than li.ten to

gou in the cobr •• of the fir.t ph•• e of the

agalnat PatrIck Sullivan, that. abot .a.

directly to th•• e .ggr.v.tlng factor.. I

augge.t. the other aggravating ractor, that

SI.onelll th.t they le.rned th.t their

you need do 1. to ref.r b.ck to the te.ti.ony

•••• evidence.

••• dlft~c.Dt plec •• of evidence, tbat all

.nd the phy.lc.l .vid.nce th.t relate.
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•• rch, 1988, that they aceo.panled her to the

police depart.ent tor the purpo•• ot her

9iving stste.~nts to the police and .igning

coapI.lnte. that ehft wa. further aceo.panled

to Atlantic City .0 that .h. could take out a

doa•• tic violence re.training order. that

they w.r. phy.ically pr•• ent or at lea.t

Gloria Si.on.lli w.s phyeically pre.ent when

she te.tified in the fa.ily court again.t

Richard Highlander and that .h. wa.

phy.ically pr•• ent to .ee that Richard

Highlander wa••1ao there In the courtrooa

hearing every word that Gloria .aid against

~ichard Highlander. and the further t •• ti.ony

of 30hn and Gloria Si.onelli that a. tbey

di.cu•• ed this witb their d.ugbter during the

eix w•• k. that •• parated the ••••ult and her

death tbat .b. indicated a d •• ire. a purpo.e.

a .ill to .e. tbe charge. througb and to

continue to p~o•• cut. t~o•• charge•.

1 co••end to you the te.ti.ony

of J.an Bru~l or J.an Henderaon, Gloria

S1.onel11'. aupervisor. that ahe too bec•••

aware ot the ••••ult incident. avalaat Gloria

o~ the 16th of March. that .h. too h.d

GaRALD M. ABARBO. OFFICIAL COURT RapORTaR
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con ere.tiona with Gloria at er Gloria'e

return fro. her abeence, return fro. her
,

dissbility ab_ence, during which Gloria

articulated a resolve, a desire to continue

to aee the •• charge. through and to tallow

through and prosecute Richard Highlander tor

the ••••ult that had been co•• itted againat

her.

I co •• end to you tbe t •• tiaony

of Inve.tigator Ru•• ler of the Pro •• cutor'.

Office who indicated to you that in

furtherance of Gloria's re.olve to pro•• cute

the .atter abe ca•• to the Pro•• cutor'.

~ffice on the 30th of March, 1988, that she

gave. long detailed atat ••ent to

Investigator Rua.ler outlining what had

happened to her on the 18th of March, that

I&v•• tle~~or Ru•• ler with tbis Infor•• tlon

appe.red before the Atlantic County Grand

Jury, a grand jury that deter.ined to indict

Richard Highlander tor aggravated ••••ult.

tor terrorlatlc threat., tor crt.lnal

reetraint and tbat a copy of this indict.ent

along with a copy of Oloria Si.onelli's

.tQt •••~t Moold bave b.en .ent In the

oallAloD If. ABAIIIIO, OFFICIAL COOIIT lIapOII. <It

81



0 1

2

3

4

5

&

7

8

9

10

1 1

12

13

14

III

1&

17

18

19

20

21

22

23

24

25

82

ord!nary course of the Court'. buaine•• to

Richard Highlander prior to the ti.e of

Gloria'e death.

I coaaend to you then the

t •• tlaony of Diane Pond who had.

conver•• tion with Richard Bighlander In the

early part of April 1988 where Richard

Highlander indicated to her that tbeaa

chargee had been brought by Gloria and that

he .a. concerned about the•• charge •.

concerned that th••• charg•• would cau•• hi.

to have to go to Jail and tba furtbar

convoreation with Diane Pond on the 20th of

~~ril whera Richard Highlander indicatad that

he wa. concerned enough over th••• charg••

that he wae going to go to a lawyar that very

day to try to have tha lawyer prevail upon

G:orla'a parente to witbdra. th ••• charge•.

I co ••• nd to you the t •• tlauny

of 3annifer S*ita, an acquaintance of Richard

Highlander who indicated that ehe wae the one

who picked ~icbard Higblandar up tbat day,

the 20th of April. that eha'a tba ona who

took hi. to the lawyar'e offica eo that he

cuuld aeSdra., th ••• charg•• , wbo 4 •• crlb,·d

GIRALD N. ABARBO. OrrICIAL COURT RIPORTIR
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how Rlchard Hlghlander appe.red .ore

e.o~lonally dl.~r.ugh~ .f~e? vl.1~lng wl~h

that lawyer and how she de.cribed 1n

conver •• tiona later tbat evenIng bow Richard

Highlander indicated bo. concerned he •••

with this th••• charge •• bow concerned be •••

wl~h ~h••pecter of golng to Jall over ~he.e

charge. and how he ••• e.en ~on.ld.rlng

kll1lng 310rla Sl.onelll In an effort ~o ga~

out fro. under the •• charge•.

I .ugga.t tha~ you racall ~ha

t •• tlaony of Roberl Brooke. a friend of

Rlchard Hlghlander for ~en yaar., Robert

Brook. whu ce.tlfled tha~ he had .ul~lpla

cont.ct. wlth Rlchard Hlghlandar ba~waan the

d.y of tba ••••ult and ~ha d.y of ~ha

kllllng, ~h.t ha wa. even preaan~ wlth

Rlch.rd Hlghlander whan ha recelved ~he

In4~'.aD~ papar~ In tha .all, ~ha~ Rlchard,

.bou~ the.a charga., th.~ thaaa chargaa .1gh~

re.ult In hl. golng ~o Jall and whara Rlchard

Hlghlander lndlcatad ~ha~ ha would klll

Glorla Sl.onalll ~o pravan~ har fro.

te,tlfylng agaln.~ hl. and pU~~lng hl. In

GIRALD •. ABARWO, OFFICIAL couar RIFORrlR
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jaIl and hi. recollectIon of the conver •• t.1.,n

tbat took place In his very own apart.ent on

~ha 2.~h of April, ~ha day bafore Gloria

died, wharein Richard High1andar 1ndica~ad

~ha~ he had de~er.ined ~o kill Gloria

Si.onelli ~o praven~ har fro. ~a.~ifying

avalnat hi. on thea. charge •.

~ co••end to you the t •• tlaony

you heard fro. Michael Read, ano~har friand

o~ Richard Highlander, ~a.~I.ony ~hat

parallal. ~h.~ of Robar~ Brook. in ~ha~ I~

contaIn. conv.r •• ~lon. with RIcbard

Highlander where Richard Highiandar

~cknowl.age. that be ••• a.are of the charge.

against hi •. acknowledge. hi. t.ar of goJng

~o jail a. a re.ul~ of ~ha.a charge.,

acknowladga. a decI.ion ~o kill GlorIa

S1.onall! to pravan~ har fro. ta.tIfylng

agaI •• ~ hI. and evan .howing hi. a gun ~hat

ha had acquIr~d and which ha ~old Michaal

Raad waa acquirad for tha purpo.a of killing

GlorIa SI.o~alli .0 .ha would ba unabla ~o

~a.~lfy again.~ hi •.

I co•• end to you the t •• tlaony

0: D.t~ctlY. Mooney ••••ber of the Atlantic
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City Police Depart.ent. who had .ultiple

phone conYer.ation. with Richard Highlander

during this .~x we.k period, and during those

conver•• tiona Ricbard Highlander acknowledge.

that he knew the •• chargee again.t hi.

exlated, tbat be .a. angry about it and that

he had no intention of going to jail.

I a.k you to ree.II the

te.ti.ony of Moi.he Shinar and the te.ti.ony

of Rufu. Duff. both of who. indicated

.eparately that they had convar.ation. witb

Ricbard Higblander "during thi•• ix week

period. hath of who. indicat.d .eparately

tha~ Richard Highlander indicatad hi. concern

over th••• charge., hi. concern over going to

jail over the •• charg•• , and .fter the crt ••

••• co•• ltte4 I refer you to the t •• tlaony of

3udy Bryare, tha defendent'. aunt and tbe

conYereation that ahe had with Richard

Highlender that he felt that be had to kill

Gloria becau.e of tbe charge. tbat .he had

brougbt againe~ bi •• le.t .be te.tify againet

bi. and put hi. in jail, and then there were

the intervi ••• that .ere conducted by

Lieutenant _.leh, by Inv•• tigator ~ull.no, by

Ga.ALD M. ABA.RO. orrICIAL COURT .apORTaR
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Special Agent Davis. Special Agent Clemens of

2 the FBI. all of whoa indicated that Richard

3 Highlander in the course of adaitting to the

4 shooting of Gloria Siaonelli told thea that

5 his purpose 1n killing her was to avoid going

6 to jail. was to avoid going to jail if she

7 testified against hia on the aggravated

8 assault charges. All of this evidence I

9 sugg~st to you and co •• end to you on the

10 aggravating factor that the killing of Gloria

11 Simonelli was co •• ltted for the purpose of

12 prevent~ng her froa testifying against hi ••

13 for the purpose of avoiding trial and

14 punishment for that unrelated charge. the

15 charge of aggravated ••• ault.

.. 6 With respect to the other

17 agoravati~~ factor, that in the couree of the

18 killing of Gloria Siaonelli there wse a

19 purposeful or knowing creation by Richard

20 Highlander of a substantial risk at death to

21 Patrick Sullivan. I co••end to you, tiret the

22 teetiaooy at Terry McCabe and the taeti.ony

23 of Jean Henderson to the effect that Patrick

24 Sullivan was in the bar with Gloria Si.onelli

GERALD N. ABAftMO. OrrICIAL COURT RIPORTIR~. ,
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1

commend to you the testimony of Patrick

~1

2 'Sullivan himself and of Tonya Martin. the

3 woman who was working at the bar that night

4 who indicated that when Patrick Sullivan and

5 Ms. Simonelli lett the bar. that they lett

6 the bar together, that when they emerged into

7 the parking lot they were six inches apart,

a that the gunman confronted the two of them

9 together, tha~ the gun •• n was In fact armed

10 with a handgun which he pointed at the two ot

1~ them and that he fired three times and I

12 commend to you the testimony of Doctor Jason

13 ana Officer Harbison and Sergeant Hannigan

14 that accounts for those three bullets or at

15 least two of them, that only one of thea

16 struck Miss Simonelli. that apparently one

11 pierced her clothing not atriking anyone al'~

18 that the third one was at least consistent

19 with the evidence at the scene of a recent

20 mark in the asphalt in the area where Mr.

21 Sullivan wnuld h.v~ been, a .ark that ia

22 consistent with a shell hitting the ground

23 and exploding and eending ahel trag.ents into

24 the overhang tro. which Mr. Sullivan an~ Miae

25 Si80nelli had e.erged. and I co •• end to you

GERALD W. ABARNO. OrFICIAL COURT RIPORTIR
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the testimony of Michael Reed, of Robert

Brooks and JUdy Bryars, all of whom had

conversation with Richard Highlander where he

admitted that he took a shot at Patrick

5 Sullivan and the testimony of the four

6 officers who interviewed Richard Highlander,

7 all of whom received .admissions from Richard

8

9

Highlander

fact take

that during that

a shot at Patrick

event he

Sullivan

did in

because

10 PatricK Sullivan constituted a threat to him,

11 to his getting away.

12 Ladies and gentlemen, because I

13

14

15

suo,:test

through

that you

to you that you

those witnesses

need to hear on

have already heard

all of the evidence

these aggravating

16 factors, the State w111 not present any

17 addltionai witnesses, w111 not otfer any

18 additional evidence In an effort to convince

19 you that those two separate and dletlnct:

20 aggravating tactors exist. Ladies and

21 gentle.en, there are two aggravating factor.,

22

2~

as

as

has been indicated to

I have discussed thea

you by the Court

with you this

and

24 afternoon. I suggest to you, however, tbat:

25 these aggravating tactors have soaething in

GERALD N. A.ARNO, OFFiCIAL COURT REPORTIR
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common, both in the abstract and as they

apply to this particular case. What they

have in COlDmon, I suggest to you, ladies and

gentlemen, is that they reveal a certain

arrogance, that they reveal a certain

enhanced level of dangerousness, that they

both reveal a callous

MR. PRESTON:

approach, please?

THE COURT:

.Judge, may we

Mr. Talasnik, I

would preter at this point that you refrain

from any arguments and srmply outline what it

is that you believe the proofs of the case

.ay be.

later.

Th. time for your argu•• nt will be

MR. TALASNIK: Without

discus.inc ~he reasons why these aggravating

factors therefore have been 80 de.ignated,

either in the abatract or a. th.y .pply to

this particular case, I co •• end therefore to

you now the evidenc~ that you have alr.ady

h •• rd .0 th.t you wi~l be .bl. to ••••••

those t~o aggravating factor. to co.e to a

conclu.Jon as to whether for this ca.e and

for this defend.nt d •• th i. the fitting .nd

G!RALD W. ABARNO. OFFICIAL COURT REPORTER
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1

2

appropriate punishment.

MR. PRESTON: May we approach?

90

3 (The following takes place at

4 sidebar. outside the hearing of the jury).

5 MR. PRESTON: As I understood

6 and reserved my objections till the end of

7 Mr. Talasnlk's opening as much as I could,

8 the last part was just too egregious. Mr.

9 Talasnlk spent considerable time discussing

10 premeditation. intent to kill such that it's

11 very easy for the jury to now feel that

premeditation Is an aggravating factor.1 2

13

1 4

1 5

don't think it's fair to

linger with the jury till

case. Mr. Talasnlk also

let that thought

the end of the

said it wae not

I

16 necessary tor them to hear other testimony.

17 He did no< really distingui.h in that reaark

18 or even until much later on that he eight

19 have only been referring to te.tl.~ny about

20 aggravating factors. It appeared to be an

21 invitation for the jury to di •• i.a any

22 ~estimony about aitigating factora. I object

23 to Mr. Talasnlk'a reterence and pursuit. the

24 notice that I gave you at the beginning of

25 these proceeding., •• to the u •• of hear.ay

GERALD W. A.ARNC, OFFICIAL COURT REPORTER
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3

by Gloria Siaonelli, as to

she told various people. I

the hearsay exceptions that

the things that

don't think that

Your Honor

91

4 considered in the guilt phase are applicable

5 here.

6 Finally, I believe that Mr.

7 Talasnik said that there was ~ threat to kill

There was8

9

Judy

kill

Bryars.

Judy Bryars. Miss

never a tbreat to

Bryars said she felt

10 threatened, but the only thing she said was

11 that there were certain remarks that Mr.

12 Highlander made in general which she

13 con~trued to be a threat. However,

14 Highlander always said you're f.mily, aD I

15 think that was a total aisrepresentation of

16 the facts. Those are my objections to Mr.

17 Highlande~'B opening. I would a.k that Your

18 Honor correct

I didn't hear anything about a

threat to kill Juli~ (.ic) Bryar •.

19

20

2 1

opening.

THE COURT: Kr. Tala.nik'.

I don't

22 know what you're talking about on. that on~.

23 Mr. T~le.nlk. do you have any other r ••• rka

2' you want t~ .eke?

25 KR. TALASNIX: The only

GERALD M. ABARNO. OFFICIAL COURT REPORTER



[J 1 reference to pre-medication was in an effort

q 2

2 to explain to the jury that evidence offered

3 for one purpose in the gUilt phase, that that

4 same evidence can be considered with respect

premeditation as an

I'm trying to think

objections were. I

5

6

7

8

to this aggravating

effort to introduce

aggravating tactor.

what the other two

factor. There was no

ot

9 det~nltely made no reference to any threats

to Judy Bryars.10

1 1

1 2

13

problem.

mu.\tiple

I know that.

With respect to the hearsay

Your Honor has already ruled on

occasions that the statements by the

14 victim as to her state of alnd In that she

15

16

was willing

extent that

to pro •• cute

that state of

the charges to

mind was aade

the

known

17 to ~he detandant. that that is admissible

18 eVidence. There has been no change in the

19 ruling as far as I know.

preliledltation

MR. DAVIS: Aa to

i.sue. I think the

MR. TALASNIX:

20

21 resting?

22.

23

24

25

THE COURT:

THE COURT:

Are you now

Ye., Your Honor.

Okay.

the

tranecript
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didn't tell the jury that they found him

clearly Is going to reflect that this went on

that there was any impropriety, certainly

nothing that requires my intervention at this

premeditation. the whole aative, weaved it

into his aggravating factors, thatls the

problem.

He just

It wasn't

I'm not satisfied

First. I have already

It was the dredging up

THE COURT:

He dredged up the whole

Two eommente.

just one brief word.

point

of the whole retrial of the case.

instructed the jury briefly .nd will .t the

end of the proceeding at aoa. length the

proper Ii.itaticD ot their focus and that tor

example the f.ct th.t they h.ve .lre.dy found

the defendant gUilty of the purpo.eful .nd

knowing aurder Is not in and of it •• lf an

.ggr.v.ting f.ctor, but .econdly the ••••

evidence that •• y hav. be.n conaidered

evidence ot, your word, not a1ne, of

preaedit.tion in the fir.t ph ••• of the tri.l

Is In many ~e.pect. relevant to the purpo ••

and to the killing •• nd to the .xt.nt th.t

tor about five or ten minutes.

gUilty.

I·

1

2

3

4

5

6

7

8

9

10
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1 2

1 3,

1 4
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,
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o 1 motive evidence might have been relevant In

94

2 the first part of the trial, that is now

3 relevant for the establishment of what I now

4 call the second aggravating factor and 1s not

limiting instruction now apart trom what I~ve

dlsquallfled. I'm satlsfled that the

?eferences In the opening were not

5

6

7

8

inappropriate. Motion to I gather aeke .oae

9 already done and what I'll do later Is

10 denied.

(The sidebar conference was1 1

12 cone luded) .

1 3 THE COURT: Ladles and

14 gentle.en. with that presentation the State

15 rests In terms of presentation ot evidence In

, 6 thls phase of the trlal. The defendant as I

17 mentloned <0 you has the rlght but never the

18 obllgatlon to Introduce evldence at thl.

19 phase of the trial.a well. and Mr. Pre.ton

20 also has the rlght on behalf of the defendant

21 to aake. it he choo~•• , an opening atate.ent

22 outllnlng what kln~ of evldence he

23 antlc!p~te. you would hear in connection with

24 the defend~nt'. pre.entation. Mr. Preaton.

25 MR. DAIIIS:

, GERALD W. ABA~NO. OFFICIAL COU~T REPORTER
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the gUilt phase of the trial and with his

GERALD ~. ABAKKO. OFFIC1AL COURT REPOKTBK

of your minds and applying it to.

particular lawyer might be in presenting the

I can't

Ra racounta4 that

You might determine

What ha forgot to tell you

The justice thst you administer i.

dependent on bow artful or how Inarttul any

Ladies and gentlemen, I'm going to ask your

evidence Isn't alway••elective either. Mr.

The evidence of the ca... The

that I've got a small cold and I'm not going

based on wh;t'. In your heart., the reasoning

forgiveness initially.

understand that the justice that you

to get close to the jury box and take a risk

that you might catch it, so have patience

but r think you. ladles and gentlemen,

help but be impressed by Mr. talasnlk's very

you to rea •• ber right now.

competent and very good closing state.ent In

case.

to kill Gloria.

~ith me. I might be a little slow.

adm)nlster in the courtroom isn't going to bo

opening statement in this phase of the trial.

worried ab ut the charge., that he ••• going

Tala.nik recounted the thing. that ha wanta4

Jennif~~ Saitz for example .ai4 that Kick wa~
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o 1 or didn't tell you or didn't recall tor you,

96

2 you can remember for yourself, is that in

3 that same statement 3ennifer said he was

4

5

6

going to

remember

the same

kill Gloria and kill himself. You

that Bobby Brooks testified about

type of thing. but he didn't just

7 say that Rick was going to kill Gloria

B because he wanted to get rid ot her because

9 of the charges. He testified also that Rick

10 had mixed emotions. mixed emotions, so you

1: can't just take part of the evidence and make

1 2

1 3

a jUdgment on

the evidence

it. You

if you're

have to look at all of

going to be fair and

14 come to the conclusion about what you believe

15 and what you don't believe, because the

16 bottom lIne Isn't what Mr. Talasnlk teels and

17 it isn't what I feel that's going to aake the1. decision in this case.

1 9 The decision about whether Rick

20 is going to be killed or not killed for this

21 ~riao is your decision. It's a decision that

22 you're going to carry out pt thl. courtroo.

to be eble to put it down.

23

24

with yo~. One. you •• ke it, you're not going

Once you .ake

,

25 that decision there's noth~ng in the world
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that's going to let you get rid of the

you into eternity,

o 1

2

3

responsibility

going to carry

for that

it with

decision. You're

97

and

, so the law sets up the procedure that it does

5 to try and help you so that you will be able

6 to carry that responsibility out of this

7 courtroom. You can do it if you fairly look

8 at all of the evidence.

9 Last week you established that

10 Rick was gUilty of ~illing Gloria. You

11 established that. ~ast week the State's

12 obligation was to prove that to you beyond a

13 rea.onable doubt. They did it. Last week

14 Mr. Davis had an obligation too. He had a

15 different kind of obligation. Every

16 defendant is entitled to have the best

11 defense tne way he sees the ca •• pre.ented to

1 8 you. Our constitution and our law8 don't •• y

19 we can only present a de fen •• it it'. real,

20 we can only present a defen.e if it'.

21 truthful. The defendant gat. to .how the

Nobody i. arguing

22

23

24

25

jury h~w he feel. and it'. tha

decides what'. truthful or not

decided whst's truthful.

with you about that.

jury who

and you

GERALD N. ABARNO, OFF I IAL COURT REPORTER



o 1 Now, the question this week,
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2 today, Is something different. Mr. Talasnik

3 has the obligation to come before you with

4 two aggravating factors 1n his hand and to

5 ask that you kill Rick. That's his

6 obligation. I have an obligation to pre.en~

7 to you all the reasons why you shou"ldn't kill

8 him, as many as I can find. and what I

9 present to you this week doesn't depend on

1 0 what Rick wants or doesn't want. Our Supreme

• • Court created some rules about that. I have

12 an obligation to make this proceeding a

!~ proceeding V~ as much integrity and

14 responsibility 8S poesible and it can't be

15 done if I withhold evidence froa you about

:6 mitigation. it can't be done by following

1 7 just what the defendant want •. The decision

18 Is too serl~us and that'. what our Supreme

19 Court has said. eo I think you're going to

20 see from the evidence that co ••• before you

21 ju.t exactly what I aean.

23 acknowledge that you round cartain thing.
,,

22

24 leet week.

The Prosecutor and I both

Yo~ found Rick gUilty of Gloria'.

25 aurder. you round Ri~k gUilty or att.apting
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your verdiGt is that Rick i. going to spand

presume to believe that you did or you

consi6ering that the Judge could i.pos. up to

• lite sentence. conalderlng the additional

charges that you alao found hi. gUilty of

to cause bodily injury to Pat Sullivan, but

in the course of coming to those decisions

the Prosecutor wants you to believe that you

also decided a lot of other things. a lot of

Wow,

I'm not going to

Those verdicts that you returned

Now, where do we stand right

The first thing you know for sura aboutnow?

didn't.

other subordinate facts.

at least 30 year. of hi. lifa in jail.

could have been returned disbelievelng some

of tne facts that the Prosecutor wants to say

you decided right now. could have been. I

don't know, t wasn't in the jury r~o. with

you. no one was in the jury roo. with you.

You know that and I don't think it's fair for

anyone to presume why you did What you did.

It's enough for us to know that you did your

best to find the truth and w. should be

content with that and wa should b. thankful

for that.
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D 1 that the ~udge still has to sentence hi. on

100

2 for that, I think you can be pretty well

3 assured that Rick is going to spend the rest

4 of his natural life in jail. That much you

5 know. No question about that. Wetre not

6 here to decide whether Rick is going to be

punished or not or how auch. We know how7

8

9

much

base-

he's going

line. The

to be punished.

question is was

That's the

this cria. 80

10 serious. so outrageous according to our

14 legislative standarJs that you should take on

12 the responsibility and kill Rick. I. it that

13 kind ot a crIme? That'. what we're here

14 about right now.

15 In order to do that, •• the

16 Judge just said, the respon.ibility i •• 0

17 serlous th~t the law ha•• tructured it in

18

19

such a .. ay that

Rick should not

if anyone of you feel. in a

be killed, ha•• rea.onable

;;1..•.

20 doubt that Rick .hould be killed, a

21 reasonable doubt a. to whether the

22 a~grevating fector. outweigh the 8itigating

23 tactor~ or rea.onable doubt about whether an

24 aggr.vatioo tact or even exiat., that one

25 person can .ay to tho jury, no, he'a going to

GBRAtD N. ABA~NO, OPPIOIAL COUKT KBPORTKR



D 1 live. and our law creates such tremendous

101

2 respect for that one person's conscience that

3 if you believe that way and after fair

4 discussion with all the rest you continue to

5 believe that way. your verdict has to be a

You co.e back. you can not6

7

8

9

life verdict.

agree and Judge Perskie has

sentence of i.prison.ent.

the law has respect for the

to il1pose the

Thatts how .uch

conscience of

10 each and everyone of you. because when you

Hau, before we get into the

1 1

1 2

13

14

come back. you're

of your decision

the Jaw want8 you

gain] to carry that burden

out of 'this courtrooa and

to be able to do that.

15 testiaony that I want to present, I want to

1 E leave one thought with you. Mr. Davia and

17 .y.el~ have ~orked on our leoal obligation ao

18 that what Rick had to aay in the gUilt phase

19 could be presented to you. You ahould not

20 feel or think that we view Gloria's death any

21 lese tragically than you do. Becau•••• 'v.

22 had. legal obligat~on to fulfill it doasn't

23 .ean th~t we're in.ertsitlve to what Gloria'.

24 parente teel or what anybody el.e teel., but

2~ one thing that I know ~bout those faelings.
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So.etlaes we have feelings that are so strong

that's not always the case.

o 1

2

3

4

5

that we think

strong as the

situation. We

we need to do something as

feelings are to remedy the

know from our experience

We know from our

6 experience that it's very easy to overreaet

7 and do the wrong thing. If we're goIng to

8 react and ~elre going to do justice here.

9 it's got to be a justice that's reasoned but

10 sensitive and that doesn't: exhibit the kind

11 of gratuitous violence. the kind 'of

12 callousness that brought us all here together

13 tor this trial in the t1rst place. We've got

14 to be better than that.

Now.

I say that to you tor a

pre.ent the evidence that I

not alway. going to be exclt1ng,

paying attention to

con.jderi~Q it. It

listening caretully

Persk1e is going to

going tQ be able to

to be able to live

It'. going to take .e

it you're ta1thtul in

the evidence and really

you're faithful In

to the law as 3udge

explain it: to ·you. you're

do that and you're going

with your dec1a1on in th1a

rea.on.

It'.have.

courtrog•.

partiCUlar

80metille to

15
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o 1 not always g01ng to be like Perry Mason.

103

2 It's going to require some hard looking and

3 careful looking on your part to listen to it,

4 to hear it, to digest it.

5

6

7

There's going to be a

tape that's about Gn hour and a half

It isn't easy to sit through. Soae

video

long.

of the

8 stuff you're going to hear you're not going

doing something

9

I 0

to ""ant

you were

to hear. You're going

else.

to prefer that

Please make

~1 sure that all of th~ evidence gets into your

I 2

I ~

ears, through your mind

Is the best aeclsion you

so that your

can .ake in

decision

thia

to kill Rick. I

serious decision

your life nther

take the life of

14

15

I 6

17

I 8

case. Remember you're deciding it you want

can't think of any.ore

that yOU'll ever .eke in

than whether you're going to

another hu.an being. Thank

Firat .. itnea., Judge, ia Carol

Pre.ton. Are you

first witne •• 7

19 you.

20

HR. DAVIS: I ahould be,

COURT: Thank you, Nr.

ready to proceed with the

THE

Judge.

21

22

23

24

25 Young.
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thls property?

WITNESS, AND TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION BY MR. PRESTON:

investigation did you coa. 1n contact with

any personal property of hls?

Raymond Doils from our aajor crlaa squad.

Q. And Sergeant Bolls, do you know where

he got thMt fro., the val ••• ?

YOUNG/PRESTON

YOU N G, WAS DULY SWORN AS A

~ 60n't rscal; at thls partlcular

I •• cured th~ valea. fro. Sergeant

Yes, I dld.

An~ what was thls persons 1 property?

It was a brown leather v.I •••.

And how dld you coae ln contsct wlth

Yes, I d1d.

During the cours. of that

By whoa are you employed7

Atlantic County Prosecutor's Office.

How long have you been eaployed there?

Fourteen years.

In the course of your duties did you

A.

A.

A.

Q.

A.

Q.

have occasion to becoae involved 1n the

investigation and prosecution of one Richard

Highlander. Jr.?

CAR 0 L

Q.

A.

Q •

A •

Q •

A •

Q •
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le~t at the Atlantic Palace?

YOUNG/PRESTON

from someone at the Atlantic Palaee.

I believe it was secured

No, I don't.

And do ·you knoN what t1 •• , when it was

Have you had the opportunity to review

Yes, it was.

And do you have that it •• with you?

Y•• , I do.

No. I haven't.

In the v.lese wa. there an It •• , •

Yes. there we •.

It was the defendant's property.

May I check?

Certainly.

I received the v.lese fro. Sergeant

Do you know when that was secured aLd

A.

Q •

A •

Q.

Q •

tilDe.

A.

when you received it in your custody?

any reports of Sergeant BoJl. or any other

police offieer as to when It wa. left at the

Atlantic Palace?

letter that wa. ad4re •• ed to • 30hn and a

Gloria?

Q •

801is on August 11. 1988.

however?

A.

Q •

A.

A.

Q.

A.

Q.

'.
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106
YOUNG/TALASNIIC

A. Yes. it Nail.

(Exhibit e-8, handwritten

CROSS-EXAMINATION MR. TALASNIK:

letter wae ever .ent to anyone?

110 Further

I have no further

No further

Mr. Pre.ton.

Mr. Talasnik.

Is that the letter that was

BY MR, PRESTON:

MR, TALASNIIt:

MIl. PRP;STON:

MR. prESTON:

THI! COURT:

No.

I show you what's been marked 0-8 for

Seven.

•
letter, was marked f~r identification)

contained in the de~endant's valese that you

Q •

1 den t 1 f i·e a t ion.

Q. And how .any pages ia the letter?

questions. 3udge.

que.t1~n~, Your Honar.

have 1n your custody?

Q . Mrs. Young, is the letter signed7

A. No, it'. not.

Q. Is the letter dated7

A. No, it'. not.

Q. Are you lible to deter.ine it the

A.

A.

THE COURT:

D 1
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ALFqNSO/PRESTON

A. I'. a social worker.

DIRECT EX~MINATION BY MR. PRESTON:

AS A WITNESS, AND T2STIFIED AS FOLLOWS:

degree which I obtained in '75 tro. Hood

I have a SA

You a.y

You may step down.

I have a .asters In social

A L F 0 N S 0, WAS DULY SWORN

THE COURT:

Thank you very much.

I have a BA degree in sociology

Jersey City, New 3ersey.

And wnere is that practice located?

Do you have any education or

Yes, I do.

Yes. I do.A.

A •

work In th~t occupation?

work which I obtained in 1977 fro. Rutgers

Q •

graduate school. In social work.

Maryland.

nurse in New York and New Jer •• ye

A.

occupation?

Q. And do you have a practice 1n that

Q. What is your occupation?

professional training that qualifies you to

C E C ELI A

questions, JUdge.

call your nex~ wItness.

Ms. Young.

Q.

and psycology knd I'a a licensed practicsl

College, which is located in Frederick,

n
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ALFONSO/PRESTON

workers ar~ currently trying to get that in

protessional experience in the field ot

social work. how long you've been engaged 1n

that field?

certifications that qualify you to work In

the State of New Jersey or in any other state

in the field of social work?

of Certified Social Workers and I also have

diplomate status in the National Association

of Social Workers and I'm registered under

the National Association of Social Workere

clinical register.

Social

There Is no

II. also a ae.ber of the Acad.ay

Well, my professIonal career In aocial

Could you relate to ua your

Yes, I aa a certified social worker

Do you have any licenses or

A.

work began in 1975 e.sentially when I wa. a

graduate atudent in social work and I

received ay training at the Edi.on Coaaunity

Mental Health Center where I received ay

basic training in Bocial work working with

f.al11es and groupe 5nd aleo began ay

A •

Q •

the atate.

Q.

certified in New York State.

certification process In Hew Jersey.
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Dentistry which is located in Newark.

Hoapital which waa al.~ located in Newark and

In that poaition I We8 aupervisor tor a full

Q. What waa the next experience you had

in that profaaaional area?

I speak Spaniah

This was in what year about?

Thia waa about 1976 I believa.

Atter that I worked for Beth Iarael

Yes, I do, after I finished graduate

a bilinguCil .. rainer.

A.

ALFONSO/PRESTON

concentra~jon around the issue of family

violence. battering.

Q. Do you have any subsequent e~perlence

in that field?

fluently and I'a bi-cultural and in that role

I help co ••unity based agencies develop

prograas in the area of child care

manl!gement: battering. rape and hu•• n

sexuality.

school I obtained a position .a a social

worker in the consultation and education

department of the College of Medicine and

role as a social worker I served .a the

clinician and menta\ health consultant to

community based agencies In which I served as

Q.

A.

A.
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1 ] 0

psychiatric hospitals in the field of social

work?

the psychiatric emergency roo. I provided

services ~o individual. who were 1n acute

had a partfier and at that tiae was known .s

Alfonso Associates.

senior manager of Alfonso Associates, whlc~

Is a consulting firm that provides a broad

range of clinical and consultative servIces

to institutions ~n ~he pUb~ic and private

In my role a. a .ocial worker 1n

For a period there fro. 18!5 to 188 I

Yes. I did. for several yesrs I worked

Have you had any experience working In

This experience was followed by what?

Then after that I went on ay own a~d

from 1978 to the pre ••nt tim. I was

Chicag.o.

A.

sector.

at Kings County Hospital. which is located in

Brooklyn, New York and it's the .econd

largest psychiatric .aergency roo. out. ide of

Cook County Hospital which is located in

Q.

ALFONSO/PRESTON

staff of mental health case workers whose

primary task was to neip individuals who had

chronic histories of mental illness return

and adapt to community I1vlng.

Q •

~ .

began
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1 1 1
ALFONSO/PRESTON

areas of social work?

the issue of batteri'ug :: Ive done a lot of

addr&s. th~ issue of f.ally violence and

I'v. alao

I have also prOVided.

I also worked with

For example, that occurred at the

Yes, I have, because of my work around

Have you participated In or provl~ed

A •

psychotic states.

Q •

lecturing and consultation in the area of

training or consultation In any specific

doaestie violence.

University of Missour,j jn Kan ••• City,

Mi •• ouri, I was a visiting lecturer there and

have given lectures on viojence in a volatile

also t"u~ht some class ••.

addressed the jssue of faaily crie1.,

battering, the intervention and treataent of

dom~stlc viOlence.

a few. last year I was .sked by the New

Jersey F•• 1ly Court Judges' Retreat. they

have an annual retreat and I was asked to

families in crisis dealing with battering or

adolescent adjustment problems, geriatric

society.

problems, for example individuals who were

sUffeTing from Alzheimer's disease or

s~nl11ty.
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1 1 2

before in the field of social work?

New York anw ~Ive testified in cri.Jnal

testified, wer~ you qualified a. an expert

wj~h regar4 to your teatiaony in thea.

basically two types of casea, erlalnal caee.,

homicide case. and caseS where I've been

asked to address the i •• ue ot battering,

family violence and the battered wo.an

syndroa. whieh Is aleo an area of expertis •.

In theae court a in which you

Well, they've been eaaentially

What types of cases have you testified

Yes, I have.

What courts hnve you testified in?

I've testified in New Jersey and in

Hav~ you ever testified in court

Q.

A.

in?

Q •

A •

Q.

A.

Q •

court.

ALFONSO/PREST9N

battered women to a variety of groups, fQr

example the Association of Blaek Social

Workers. Coalition for Battered Women and a

variety of other community based groups. I

have also provided lectures on the area of

the interviewing process, profit and raels.

as mitigating factors.
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1 1 3
ALFONSO/PRES'i'ON

o 1

2

3

Courts?

A • Yes.

MR. PRESTON: .Judge, at this

4 tlae I'd like to offer Miss Alfonso as an

MR. TALASNIIt:

provisions of 2C:11-3cI2) (b)

Under the

I don't know

5

6

7

8

9

expert

.... ork.

qualified in the field

THE COURT: Mr.

of social

Talasnik.

work

10 that I would be in a position to enter an

]1 objection. but to tile extent that I aa, r

12 don't object to the qualification.

13 THE COURT: Excuse ae a a1nute

14 while I find out what he's talking about.

15 MR. TALASNIK: I f you have the

16 same version that I do, Your Honor. it's page

nec ••• ary. Just in connection with ao••

17 57.

18

19

20

2 1

THE COURT:

MR. DAVIS:

THE COURT:

Thank you.

May we approach.

It's not

22 language in the statute about bow the••

23 proce~dlng. are to be done. Bottoa line i.

•

24 that Mr. T~la.nik indicate. no objection.

25 Again it you'll re.e~b.r fro. l.at w.ek. 1n
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1 14

permit Ms. Alfonso to testify aa an expert in

lnve.tiga ion?

involved in the investigation into the aocial

history of Richard Highlander, Jr".7

before that expert evidence Is not binding on

a jury, it is offered to assist in the

I will

It Is your

Remember as

Mr. Preston.

I began by reviewing eo.e docu••nt.

Yea.

And when did that occur7

It began in Dece.ber of le88.

How did you co•• ence your

BY MR. PRESTON:

D1~ you have occasion to becoae

A.

Q.

A.

Q.

A.

the area of social work.

this case obviously may have.

that the expert gives you.

Q.

determination you have to make.

role to evaluate the testimony, to evaluate

the qualifications, background training of

the expert and to decide what significance

you wIll give to the opinions or conclucions

ALFONSO/PRESTON

connection with expert evidence itls .y role

to decide whether a witness may testify as an

expert and therefore give testiaony about

opinions or conclusions that he or she in
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115

interviewing Mr. Highlander, Sr.

any interviews yourself or your fir.?

include prosecutor's reports, police reports

and things _~ that nature?

myself and one ot ay asaociat •• called hi. on

the phone and ~e introduced ouraelv •• and

then after he asked •• •• veral queationa

Did these documents

And you indicate that you also

Yes, they did.

Aft~r that did you begin to conduct

And wh~re did that take place7

It began, I called hi. on the ph~ne

Yes, I did.

And ~ho did you first interview?

I began my investigation by

A.

Q •

obtained some docum~nts.

Q .

A.

A.

Q.

ALFONSO/PRESTON

that I obtained fro. you and the other

attorney, getting soEe de.agraphic

information from Mr. Highlander, basically

that's how I began.

Q. When you say demographic intor •• tian.

what type of intorantlon would you say

demographic li17

A. You know, date of birth, naee of

family members, addresses, telephone nuabers.

Q.

A.

C 1

2

3

4

5

6

7

8

9

1 0

: 1

12

1 ~

1 4

1 5

: 6

17

18

19

20

21

22

:i. 3

24

25

GERA~D W. ABARWO, OrrICIAL COURT REPORTER



1 1 6
ALFONSO/PRESTON

about, you know, who I was and what was my

purpose, I then flew out to Greenfield, South

Carolina, and interviewed hi. at his home.

that interview concerning the early childhood

~f R1chard Highlander, Jr.

A. We}!. Mr. Highlander. Sr. said several

of a21 that he loved his son and that he

married Mrs. Lucy Highlander, Richard's

mother. when she was about 17 years old, that

Richard, Jr. was born in Florida, Orlando,

Flo~lda, that he essentially had an

uneventful, nor~al childhood except when

Richard, Jr. was about five years old his

mother. who he described a •• wild and 100 ••

woman, left him with their three children and

the three children were Lonnie, Richard's

older sister. Richard and hie younger siater,

Barbara, that Richard had a heart problem

which he learned about when Richard wa • • bou~

three year. old, that he de.cribed him •• lf a.

a hard Norklng Man who owned aeveral ga.

stations wAen H1chard wa. very young and that

he worked very hard and he described working

things during the interview. He said first

And what facts did you learn duringQ.
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ALFONSO/PRESTON

• 1 x yea r. old wh eOn t hat 0 e cur red, .0 RIc h. r d

was born October 10, 19~7, aD it wa. 1n the

said that Richord, 3r. w•• upset when hIe

mother lett, th.t he reaeabere that Richard

about ten to fourteen hours a day. He

described himself as a good father who was

strict with his children. but that he never

abused his children. and incidentally that

was a tact that was supported by his present

wife, Gladys, who ~as also there.

He also said that when Lucy

lett him with the children. that he

fortunately had his mother who took care of

the children for a period of time and that he

the~ marrjed Gladys and raised Richard. He

said that Lucy. the mother of the children,

go,- custOdy u~ the two daughters. Lonnie and

Barbara, and that he got custody of

Richard. Jt'.

Q. When did all this take place. when did

he relate that this took place, the end ot

his marriage to Lucy and the beginning ot his

marriage to Glaaye?

early .1~ties when ~h1s happened. He also

Well, Richard, Jr. wa. about five toA •

D 1

2

3

4

5

6

7

B

9

10

. ,

1 2

1 ~

14

1 5

\ 6

17

1 B

19

20

21

22

~ 3

24

25

GERAtD W. ABARNO. OFFICIAL COURT REPORTER



1 18

occurred now?

seven years old. that Richard. Jr. was

obviously having some control problems

concerning his bladcer and having

ALFONSO/PRESTON

would urinate in the daytiae, that he would

urinate in his pants and into his boots, that

he had nightmares. had a great deal of

trouble sleeping and that as he grew

older

He also said that whan Richard

was ~bout 17 years old that ha had to put hi.

into a psychiatri~ hospital bacau.e Richard

had a girlfriend an~ the girlfriend triad to

break up with hi. and that Richard wa. very

upoet. he broke up furniture in the hou •• ,

He also recalled that as Richard

At what age was this that this

This was between the age of five and

nightmares.

Q •

A.

got older ~~~und the age of fifteen. what he

said was that Richard started hanging out

with the wrong crowd and at that time he

cCiuld tell that he was uBi'ng drugs because

his eyes were red and he didn't know what

kind. but he thought that his son was using

drugs.
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Richard was ab~ut sixteen years old he had

bought him a gun and I think that's basically

it.

AL~ONSO/PRESTON

threatened to kill hi.self and threatened to

harm the girlfriend and her fa_lly and

because of that he put hi. in a psychiatric

hospital.

did Richard cease living with his father?

A. When Richard was about 17 years old,

Richard Highlander, Sr. said they sold their

bus1ness and .oved to Neat Virginia, he and

Gladys, and Richard refused to go, did not

want to go so he got him an apart.ent and he

staye~ in Plo~ida.

wetting and the in~ident in the psychiatri=

hospital, was there anything unusual or

remarkabl~ that the father told you about

Richard's childhood?

A. Well, he described it, he started out

by describing it a~ an ordinary childhood

except for the fact that his mother had left

He also said when

Except for those incidents, the bed

Wh~t time or what point in his life

NOM, there waa Richard Highlander, Sr.

hi~ and the children.

Q •

Q.

Q.
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• ALFONSO/PRESTON

Highlander, Jr.?

besides RIchard Highlander, 3r.?

and his first wite Lucy, correct?

Lucy, they had additional children

Gladys had her son,

What happened to Richardt •• latera

Did they have any other children

Yes.

And they had a son, Richard

Right, they also

Yes.

I'm sorry, Gladys and Richard

Yes, they had two children, Lonnie and

But 1id Richard Highlander, Sr. and

Who 1S they?

They had

A.

Q.

thellselves?

A.

Barbara.

You indicated the~e wa. a point in

time wh~re Lucy lett the children with

Gl .. dy •.

Richard H1~hlauder, Sr. and hi •• econd wit.

A.

two children.

Q •

A.

Q. What were the naaes of those children?

A.

Cheryl.

Michael. and a dauglter Cynthia, and they had

A.

Q •

Q.

Highlander, Sr. had two children, Andy and

Q.
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describe Richard as someone, Gladys brought

Highlander. Sr. and Gladys Highlander. how

did they describe Rick's relationship with

his half siblings?

ALFONSO/PRESTON

by the marriage between Richard Highlander,

Sr. and Lucy?

A. What happened with Lonnie and Barbara

was that Lucy got custody of the two girls

and he got custody of Richard Highlander, Jr.

he was a flashy dresser and he liked clothes.

that he didn't do very well in school.

Gladys added that she had been aarried to

Rlch£rd Highlander, Sr. tor 28 years, that

Richard, Jr .• she described hi. as a .

respectful boy and that they both tried to be

very good parent. to hi. and that there w••

one area where he did bave prebl ••• and that

wac hi. area around woaen, that he tended to

be very jealous and controlling and

possessive at his girl friends and that that

At one

liked to dress.

~hey also went on to

They said that he got along okay with

Did the father and stepaother. Richard

A.

thi. up, tha, Richard was

his half siblings.

Q.

seemed to get hia in trouble a lot.
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1 22
ALFONSO/PRESTON

pojnt durjng my jntervjew I asked Gladys jf I

could interview her alone and she looked at

3 Highlander, Sr. and said she didn't see any

4 need for it because she felt that she didn't

5 have any more to say.

6 Q • When you first began the interView and

1 went down to South Carolina, did you have any

8 reason to believe that you would get anything

9 other than truthful and accurate information

10 from the father and step-mother?

1 1

1 2

A.

Q.

No.

Did there come Q time when you began

13 to ~uspect the accuracy of the information

14 that they provjded you?

15

16

A.

Q.

Yes, I did.

Would you tell us how that came about?

17 A. Well, I began to question it for two

18 reasons. One, during the interview, you

19 know, the reluctance on Glady. for me to eee

20 her .1o~e and the other one wa. when I

21 recejved a docu.ent fro. your offjce which

22 jndlcated that Gladys jn 1975 or '74 had

23 gotten a reetraining order against Mr.

( 2'

25

Hjghlander, Sr.

MR. PRESTON: May I have thja

GERALP W. ABARHO. OFF1CIAL COURT ~IPORTIR
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ALFONSO/PRESTON

marked?

Q. And in what state?

order. was marked for identification).

(Exhibit D-19, restraining

Thank

I just hav~n't

Excuse me, Your

I believe he

I'll be brief.

MR. TALASNIK:

I sent him discovery.

MR. TALASNI K:

MR. PRESTON:

What do you recognize 0-19 as?

And what was the reason tor the

As the restraining order that Gladys

Yes, I do.

And you indicate that waa in 1974?

Coula you tell us if you recognize

It was in the State of Florida.

Yes, that wa~ Septeaber 1974.

like to see that.

BY MR. PRESTON:

A.

A •

A.

Honor. I've never seen the docu.ent. I'd

seen this one one.

Highlander got against Richard Lee

Highlander, Sr.

A.

Q •

Q.

Q •

restraioing order according to tha docua.nt?

should have.

D-19?

you.

Q.
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parents, no, we neVdr abu •• d th••.

Highlander. Sr. had told you that there waa

no .buse in the family, Is that correct?

that's not what he told you or yea that's

what he to!~ you7

know, I wa •• strict tather, but I've never

abused ay children and avan Oladya ahook her

II. sorry. yea.

Bxcuse me, no,

In fact he aaid. you

know, we were good

THE WITNESS,

No. in fact he

THE COURT,

ilY MR. PRESTON,

Waa there anything elae beaidaa thia

Now you test"fied that Richard

that's what he s.ld.

Q.

head and a.lid. yo

AL FONSO / PRE S.':ON

A. According to the docu~ent the

restraining order was in fact tor fear of her

life and personal well being as well as the

well being of the minor children of the

partJes and just cause to believe injury and

.!ear.

Q. That was a ~estralnlng order with

respect to Rick's father and hi_ step-.other

in 19747

A. Right.

A.

Q.
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ALFONSO/PRESTON

parts ot t~e interview it8elt with Mr.

Hjghlander, Sr.?

have the opportunity to interview Rick's half

siblings?

and during several other phone calls that I

made afterwards I asked Mr. Highlander if !

could have the telephone nuabers or access to

about the house and. you know, how the

brothers and sisters were in relation to

Richard. Jr .• and hiB ~esponse wa. that he

couldn't reme.ber where the phon. nuaber wa.,

he didn't know where they were, he couldn't

Did you

Well. in ay years ot

strike that.

Near the end of the interview

Ho. I did not. and this also caused ae

Was there any of this vaguene •• in any

ther siblings, wanting to speak to theathe

A.

Q.

restraining order

get in touch with thea.

some concern.

experience it clearly showed some reaistance

and Some obvious .abivalence about havIng a.

have soae access to the r •• Jly, who of course

would give me a broader picture of what wa.

going on in the household. psrticularly in

light ot the tsct th~t Mrs. Highlander.

Gl.dy., was reluctant to apeak to •• alone.
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tor the objection I'm going to overrule It.

specifics of the relationship with Lucy. he

concern.

ALFONSO/PRESTON

A. Well. he was vague when I asked hi.

about the phone numbers he couldn't

Doesn't

My objection Is

Your Honor,

I can lay •

If thst's the ba.is

I partly attributed that to

Tn! COURT:

MR. TALASNIK:

MR. PRESTON:

Also when I asked him about the

When you comp.eted the interview and

MR. TALASNIIC:

foundation first if he wants.

matter. one way or the other.

were in the process Jf evaluating ita

results. what conclusions did you reach about

the accuracy of the information that Richard

Highlander. Sr. had given to you?

remember.

that assessing credibility, I don't know

whether that Is within the area of expertise

that's be~n established.

Q.

was also vague.

t~e fact that Gladys was also in the roo. and

my years of experience have taught .e, you

know. that that may have soaethlng to do with

j t. but also. that &150 caused me .oae
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those standard. in this ca •• ?

standard within the proteeeion7

A. Yes. it is.

it the practice in your profession to conduct

such interviews as you conducted in this

ALFONSO/PRESTON

I think that there is at this point. Mr.

Preston. something of a little foundation

I can address it

MR. PRESTON:

I'm a aware of the statute. but I

Yes.

Is tna~ the accepted practice and

In the course of doing social work. la

Ves, there 1 •.

And did you apply thoee.critari~ and

And in the course ot conducting such

And you did that with thie interview

'iee, I d~d.

It would be easier.

think 50.e foundation

MR. PRESTON:

preble •.

now.

case?

A •

Q •

Q •

intervIews j~ it the practice and are there

criteria within the profe •• ion tor evaluating

the accuracy ot the intar •• ticn that you

obtained?

A.

Q.

Q.

A.

Q.
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ALFONSO/PRESTON

wI th Mr. Highlander, Sr., is that: correct?

practice of social work. is that correct?

and Rick's stepaother. did you conduct

another interview?

tiae?

A. Well. atter that ths interview that I

After I obtained the

After interviewing Mr. Highlander. Sr.

Y~s. I did.

ADd who did you interview at this

Initially prior to obtaining these

Correct.

Yes. I did.

And this Is the normal and accepted

A.

Q.

Q.

A.

restraining order and ••• essed hi.

ambivalence. I questioned the credibility of

this information.

A.

documents about the ~e$tralnlng order. I saw

the ~nformatlon that he gave me as tactual

information, rather neutral infor •• ttcn and

A.

Q.

Q. When you applied those standards in

this case and you evaluated th~ accuracy of

the information that Richard Highlander. Sr.

had glven you. what conelusions did you

reach?

descriptive of his aon.
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her and told her that .yaelf and .y

associate. were •• king aoa. Inqulrl •• about

ALFONSO/PRESTOi'!

conducted was with Lucy Webb, nON Lucy Webb.

At one time she was Lucy Highlander.

coura. ahe at.ted that ahe would call •• ,

that I Cu 1d not call her, that ahe didn't

want to give her telephone nuaber or .ddr •••.

place, the interviews with Lucy Webb?

A. Well. initially she contacted me via

phone and those occurred in May and she

called me and

During the

Yes, and spoke to

May of this year?

her aunt: contacted

THE WITNESS:

THE COORT:

And when did these interviews take

Well, she had

Correct:.

Could you tell us the circuastances of

So you never ha6 at thla tl.e Lucy

trying to .ake contact with her.

Q •

A.

Q.

me and said, expressed initially concern

abo~t her son and otfLred to give me some

information, so initially I spoke to her on

the phone.

Q. You Indicate that she called you.

A.

how that c •• ~ about?

Q.
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but that was it.

about, 1. that correct?

was five yeare old. ia that correct?

she would not allow you to know where she

to,as?

Yea.

But the, had been separated since Rick

This was Rick's father she was talking

Yes, she said that the reason she did

No, I did not.

Did you have any idea where she lived?

No, I knew she lived in California,

Djd Lucy Webb explajn any reasons why

You had no way of contacting her?

No, only after a period of time the

A.

Q.

Q.

A •

Q.

A.

A •

ALFONSO/PRESTON

Webb's telephone number?

Q.

A.

not want me to know where she lived or give

her phone number was that she was terribly

frightened of ~r. Highlander, Sr. and .ade it

perfectly clear that she did not want to put

herself in a situation where he could have

access to her telephone number or .ddr•••.

Q.

only way I cou~d contact her was through her

daughter who would call her and she would

call me.
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ALfONSO/PRESTON

Q. Was she still fearful at this point?

and forth. she called me three or four tiaes.

many occasl~ns did she contact you by phone?

you able to learn any information fro. Lucy

Webb about Richard Highlander. :Jr.' a

childhood?

It was ba-=:k

She said, you

she called hi. Rickey. she

Excuse Me, she wa. b •• ten?

Yes, she was adamant.

During these telephone interviews were

During this contact by phone, on bow

Oh, there were several.

Yea. I did.

What information did you learn7

Well. during the phone interview. ahe

That's correct.

A.

A •

A.

Q.

Q •

A.

Q.

A.

aa1d that

know, It. terribly afraid of this man, she

began by saying that he was very brutal with

her and that she was very frightened of hi •.

Q.

talked a little bit about the birth and that

Rickey, you know. the pregnancy wa. nor •• 1

and delivery wa. nor~.l, but ahe .aid that

during tne ti.e between the ti.e he was born

and the tlae that she lett that it wa ••

terrible tl~e. that she wa. beaten. that
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• ALFONSO/PRESTON

kill her.

came to be married to Richard Highlander, Sr.

at the time of her actual .arriage'

that .ight ~ave been hsd with fa.ily .eabers

as to her rea.on. why she should •• rry

Yes.

By whom'

Richard Highlander, 3r.

During Rick's pregnancy?

No. from the time he was born untl~

Yes, she indicated that she wa. 17

Did she indicate at that point how ahe

0., that she was .pregnant if I recall.

And did she explain any discuss10ns

Did she explain her physical condition

A .

Q.

A.

Q.

A.

A.

Q •

Q.

A.

Q.

the time she left she described it as •

horrible time, that she waa beaten by Mr.

Highlander, Sr., that she was kicked,

stomped, her nose was broken, she received

bruises and it was a horrible ti.e for her

and she felt very bad about leaving, but she

left because she was afraid he was going to

yeara old ~t the time and that they had .et

and he appeared to be a very nice guy and how

they got married.
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ALFONSO/PRESTON

Richard Highlander. Sr.?

family had suggested that they get aarried.

Q. And Lucy did aarry Richard Highlander.

o 1

2

3

4

A • It I recall what she said was that the,

5 Sr. then?

tiaes and she gave birth ~o three. which was

Yes. she did.

We·]. 5 e said she .as pregnaDt fo r

~ of t e ••rr!age of ale arc

?:". a C. - c'I'

any bro~ ers ~Dd sls~ers did

er,

iiow

A.

2J.c art!

Q.

A.6

7

a

g

10

..
12 Lonnje. the oldest. and Rickey and Barbara.

1~ She wea also pregnant a fourth tlae.

14

15

Q.

A •

What happened to that pregnancy?

She said he kicked it out ot her and

]6 she had a _iscarriage.

1 ? Q • He klcked her sto•• ch?

18 A. Yes. Richard Highlander. Sr.; and

19 because of that she had a alscarrlage. She

20 said that it wa. a horrible experience tor

21 her. that aho lett be~au.e .he wa. terribly

22 trightened tor her lite and had .uttered a

23 broken no~e. bloody eye •. her teeth were

24 loose trom her aouth. h~ would pull her hair.

25 you know, slap her, he raped her on ••veral

• GERALD W. ABARNO. OFPIC%AL COURT REPORTER
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ALFONSO/PRESTON

occasions.

about ~1c3eyl. react10n to any ot th •••

incjdent,,?

pulled her down, punched her in her tace and

raped her in front of Rickey. 3r. and when

Rickey went in to stop it. that Mr.

Highlander. Sr. stopped it and pushed hi8 out

was born with heart prableas, he had a

defective valve 1n hie heart, ahe wa. overly

protective of hi. so she was, you know. not

only concerned about her own physical .atety,

but ahe was very concerned .bo~t Rickey.

He

since Rickey

She said no.

She alao .aid that ahe

Since she wa.

Yes. she did.

Did ahe expresa or tell you anything

A.

Q.

of the way.

The children were there.

Q. Was there any rape that was

par t 1 cuI a r 1 y 0 f 5 1 9 nit i caneel n y (.. , r

conducting this interView?

A. Yes. I asked her, could you give me an

example of when you say rape and she said

Rickey was about five at that time and she

remembers one day he caae 1n froa the gas

station. it was in the 8iddle of the day and

Mr. Highlander. Sr. insisted on having sex.
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ALFONSO/PRESTON

GIKALD W. ABAKNO. OFFICIAL COUKT KIPOKTIK

remembered one time when he was about five,

and this was after the incident. that he

~entioned of a reaction of Rickey's to her

leaVing?

that he came in and he said to her, if you

don't let me do that, I'm going to do the

same thing to you that daddy did to you. &nd

she said that she remembered that and that

always stayed with her.

Rickey wanted to do soaethlng and

she was saying no to him and

Did she recall any experience that she

Yes. ~hat she also said was that after

wanted

A.

she wasn't

Q.

she left, and I reaeaber her'saying to .e

that she had two hundred dollars in her

pocket and she left because she felt, you

know. thre&~ened tor her lite. and arter

leaVing she c •• e back to see Rickey and the

children and this 1s when she was g01ng

through tryIng to get custody of the children

an~ she had gotten custody of the two girls

and had ~isiting rights to see little RIckey

and that ~he reme.bers taking hi. out tor a

couple of v~ its to an .ray b.se .nd ~h.t he

would •• y to her. you know. aoa, why did you
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ALFONSO/PRESTON

leave me.

approxl •• tely seven montha, I believe.

caae to have custody again at I balieva you

said the two daughters?

with Lucy Webb. what was her explanation or

her statements about how and why her leaving

of Richard Highlander, Sr. and the children

took place?

It wa.Right, Lonnie and Barbara.

Yee.

How long was it atter that that she

How and why,"

How did it take place?

In your conversations. your interview

A.

A.

Q.

Q .

A.

Q.

A. Well, she had an appointaent with the

dentist, her teeth had been loose from one

~ime when he hit her and she had some money

in her pocket and she left. got on the bus to

go to the dentist and at that aa.ent she

decided to leave and try to aake her

situation a little better and then coae back

and get the children.

Q. When she lett, the children reaained

with Richard Highlander, Sr., is that

correct?
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three or two?

Highlander, Jr.

GERALD W. ABARNO, OFFICIAL COURT REPORTER

to her, look. you can have the girl. and II.

going to ke.p Rickey becauae ~eta ay n •• e-

And he retained custody of Richard

The children you're referring to. all

~ell, what she said was that he said

He placed the two girls in foster

Yes, he did, s. what happened was that

Did she indicate to you whether

A .

A.

ALFONSO/PRESTON

Q. Did she relate any of the incidents

that happened that occasioned her getting

those two children back?

A. Yes, she said that Mr. Highlander

placed the children in foster care.

Q .

care.

Q .

A.

she go~ a call from the county depart.ent of

social services who had the children and they

said to her, you know. your children are

here, do you want custody of them, and she

said of course I do, and she ca •• and they

gave her custody of the children.

Q.

Richard Highlander, Sr. ever indicated that

he Nas going to give up the children or that

she could co.e g~t the.7
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overhear Rickey say anything at that time?

him it's nobody i.portant.

interviews, did you arrange to have another

interview of a differ~nt kind with Lucy Webb?

planned to come aee her aon and aha aa~d no.

that she couldn't do that, that that Ma.

extreaely painful for her and ahe .aid if ahe

After conducting the telephone

Ye~. I did. I had aaked her if aha had

He ae~ed who that was and they aaid to

And did she make any attempts to visit

When Gladys had said that. did she

ALFONSO/PRESTON

Like I said, after that she made

A •

A.

Q.

Q.

Q •

sake.

with Rickey, Jr. that were unsuccessful at

the father's residence?

A. Yes, she did. she described one time

when she came and knocked at the door and she

heard Gladys say to Rickey. it's nobody

important. and that Mr. Highlander. Sr. came

to th~ door and he told her. listen, I don't

want you coming around here any.ore.

several attempts to visit Rickey, but Richard

Highlander, Sr. told her if she came around.

according to her. that he would kill her. so

she took the girls and stopped coaing around.
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Q. What is it?

mean you vldeoed?

at one ti.e ~i.w thla Videotape your •• lf?

int~rvi.w with Mrs. Lucy Webb end it hae .'1

initial. on it.

Did you

She said

a face to face

I'. sorry, what do you call that, she

It's the video. copy of vld. .. o

Now, when you say videoed. what do you

I show you what's been aarked D-10.

Put on a videotape?

Yes.

It ha. your initial. on it.

'Ie •• I did.

to me over the phone on a video.

A.

(Exhibit 0-10. Videotape, was

marked for identification)

BY MR. PRESTON:

Q •

ALFONSO/PRESTON

could be helpful in any other way, I asked if

she ~ould be willing to tell me- what she said

yes. and I went out the~e and vldeoed an

interview with her.

A.

Q.

A.

consented to have her

interview on film.

ask you if you can identify that?

A. Yes, I can.

Q.

A.

Q.
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ALFONSO/PRESTON

possession after you Viewed it for a perlo~

of time?

Q. What lndividual did you transfer that

tape to?

him. wer~ there any additional annotation.

~h.t were •• ~e on 0-101

And at the tlae that you viewed the

Yes.

Yes, I did.

Yes, sir, I did.

I gave it to Doctor Frank Dyer.

Doctor Dyer had the tape for how long?

He had it for 24 hours I think.

And when you received it back fro.

Yes.

Did you keep that tape in your

Q •

A.

A •

A •

A.

Q •

A.

Q •

Q. Did there coae a tl.e when you

transferred that tape to another individual?

A.

videotape did you recall it as an accurate

portrayal of the actual interview that took

place between yourself and Lucy Webb on the

dates that you interviewed her?

A.

Q •

Q. And 1n accordance with that, Is tha~

why you put your initials on the tape itself?
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ALFONSO/PRESTO!;

A. Yes, I did.

and obtain aoa. intar •• ticn.

did you inspect it?

because I ~.ve her nuaber but did not have

Now, when you received the tape back.

Let me just say that as I aaid

Yes. it was.

Who was that other individual?

And when did you interview her?

Lonnie Savage.

I spoke to her also during the aonth

Was it in the same condition that it

Did you coa. to interview another

Yes, I did.

on it.

A.

Q.

A.

A •

A.

the family background of Richard Highlander,

Jr

was when you delivered it to Doctor Dyer?

Q •

Q.

individual 1n regard to your investigation of

Q.

Q.

of May.

mother and the .other would call me back. but

earlier. Lonnie would be the person that I

would call if I wanted to speak to Lucy Webb

the aother'. ~~.b.r, .~ on •• veral acc •• lona

I alao had the opportunity to interview her

I would apeak to har, she would call tha
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ALFONSO/PRESTON

What information did you learn fro.

142

2 Lonnie?

3 I'.R. TALASNIK, Excuse me, Your

4 Honor. before we proceed I would want to be

5 heard at sidebar.

6 (The following takes place at

7 sidebar. outside the hearing of the jury).

8 MR. TALASNIK, Your Honor. the

9 report that was provided by Mr. Preston

10 indicates that there was a telephone

jj ~nterview of this person not by this witness,

12 but by Patricia Mitchell. What I want to

~3 know Is ~hether there are either reports

14 indicating that this person talked to Miss

15 Savage or whether this person who 1. now

16 testifying is testifying from her

17 understanding of what Patricia Mitchell

18 learned.

service agency, that ahe 40e. inve.tigation.

at the behe.t of Cecelia Alfonso and that

19

20

21

22

23

MR. PRESTON,

easily. Patricia Mitchell.

that Patricia ~itchell works

That I can cover

the proffer is

for this social

24 Miss Alfonso supervis.s Miss Mitchell. that

25 .he review. her work.
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A.L P 0 NSOl PRE S TON

inatruction.?

concluded) .

speak with ~onnle Savage?

(The sidebar conference was

Both ot thee.

Bottom line is who

"jne, get t.hat. out.

THE COURT:

THE COURT:

MR. PRESTON:

Did someone else 1n your office also

BY MR. PRESTON:

You've indicated that you spoke to

v••.

Yes.

Ia she alao a .ocA.l worker?

She has a maeters In psychology.

Lonnie Savage on several occasions?

A. Yes.

A. Yes.

Q. Who is that other individuals?

A. Her name is Patricia Mitchell

Q. Does she work tor your tire?

A. Yes, l! t. e- does.

Q. Does she report to you tor her

Q •

spoke to Lonnie Savage. that's all.

Q.

A.

Q •

A.

A.

Q. And do you review the work that sh.

do.s?
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she referring?

beat her mother a lot. that she would cry and

Lonnie Savage?

you review her reports?

One. she said

In fact I spoke to Lonnie

Mr. Highlander. Sr .• that he would

When ahe a.ya her tather, to whoa wa.

ALFONSO/PRESTON

In the process ot supervising her work

Well. let me just say that I got

Yes, I did.

What information did you obtain from

Yes.

And in your own discussions with the

A.

Q •

she did say several things.

Q.

that she remeabers living with her mother.

Lucy Highl~nder. and that her father would

beat her mother a lot.

A •

information from her and on several occasions

ahe was going through aome life adjuatment.

she had just gone through a hurricane so I

had trouble ~~tting in touch with her. but

A.

Q •

A.

several times and went over what she said to

Miss Mitchell

Q.

person to be interviewed. in this case Lonnie

Sav&ge, did you review the information that

Patricia Mitchell also obtained?
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remembers one incident that atands out 1n her

remember exactly the date that letter mother

.1nd when the three of the •• Lonnie and

aean she and her sister Barbara and Rickey

were in the back aeat of the car and ah.

re.embers {hat he waa driving in the tront

s2at and he N~. drunk anrl he had a gun and

that he took the gun ana he pointed it at

ALFONSO/PRESTON

say ~hlngs like, you know. one of these days

he's going to kill me and that she remembers

she, Rickey and the baby Barbara would be

sleeping and they would hear hi. hitting her

In the other room or see him doing that and

they would wake up cry~ng and frightened,

I

·.he even

she doesn't

but she remembers that after her mother

she and her sister were placed in this

throw knives at them, he would

left

that she remembers her mother

left

to~ter home, that the father did not tell

them why they were placed there except that

he tol~ them that their mother was a tra.p

and that she left them and ahe waa no good.

She also remembers living with

her father for a period of time and that he

would drink e lot and he would get .ad and
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was like while these children were living

with Richard Highlander, Sr. and Gladys, the

step-mother?

A. Well, she said essentially that Gladys

was not physically abusive to the~, but, you

know, Gladys to her aleo lived in terror

because he was throwing knives at Glady.

aleo. but that Gladys wa. not affectionate or

caring or didn't make thea feel ""elco •• or

wanted.

Q. With regarQ to Lucy Webb and Lonnie

Savage, Rick'. mother and biological .later,

ALFONSO/PRESTON

them and he said. you know, I should shoot

you all. and they were all clumped up and she

was the oldest and that she was begging, oh,

daddy, please, please don't kill us, that she

was terribly frightened of him and that

basically he tried to turn them against their

mother and also that Rickey was, you know,

very attached to her since she was the oldest

and tha~ he would cry a lot to her and ask

her. you know, is mommy comino back or why

did mommy leave me and that it was a horrible

time In her lite.
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D 1

ALFONSO/PRESTON

were you able to make any assessments as to

2 the accuracy or legitimacy of the information

~ that they provided to you?

4 A. Well. yes.

5 Q • And what were those assessaents?

6 A. My assessaent was that LODnie Savage·.

•

eir Infor•• t:lo

fr _ L cy

so

10 Q. Old you ever have any r~ason to

11 question the accuracy o~ any of the

12 information that they provided to you?

13 A. No.

14 Q. As a result of your interviews and

15 your investigation, were you able to ••ke a

16 ~rofe8s1onal evaluation or protessional

17 opinion concerning the social and ra.ily

18 environment that Richard Highlander. 3r .•

19 Rickey. grew up in as a child in his early

20 years'

2 1 A. Yea.

22 Q • And could you tell the Court what your

23 a.sea •• ent 01 that .ocl~l and r •• lly

24 environment lQ?

25 A. Well my •••••• a.r.t 1. that Richard

•
Ie
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3r. I. early childhood environ•• nt 1. close to

scale of one ~o ten. ten being the worst. Mr.

Highlander, .Jr.' s early childhood

environment

the cases that you've studied in training for

your profession and that you use in

continUing to practice your profession, how

aoes the situation in Rickey Highlander's

Ehl1dh~od compare with the current exaaples

In literature or text books that you've

studied in your education?

ALFONSO/PRE;STON

Highlander. Jr .• Rickey's environment was one

that was dominated by violence and chaos that

took the form of physical and psychological

abuse and intimidation and that he was

subjected to emotional and the kind of

brutality and abuse that In my years of

experience is rather startling tQ see.

I •• an it'.

Nine being the woret?

Thill ill .Jr. now?

Mr. Highlllnder, Richard Highlander,

Well. let me put it thill way; on a

Now, in comparison to the examples and

a nine. nln .. lind II halt.

horrible.

Q •

A.

Q.

A.

Q •
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further.

worst. particularly from the age of zero to

was prOVided so that it could ba providad to

ae?

I have nothing

V.a.

Is that s yes?THll: COURT:

THB NITIIBSll:

'MR. PRESTON:

You're f •• iliar with the r ••ua. that

ALFONSO/TALASNIK

Nine, nine and a half. ten being the

No.

Now, judging by the standards of your

I .ean seeing your .other raped and

That were inc~n.i.tent?

Inconsl\. .. ..:nt.

u.~ h ••••

A.

five.

A •

beaten, that's very, very, very difficult to

handle at that age.

Q ,

A.

Q.

profession. were there any procedures that

were used by you or any evaluations that were

made which were inconsistent with the nor•• 1

and routine standards of practice in your

profession?

CROSS-EXAMINATION BY MR. TALASNIK:

Q. Ms. Alfo~so, I'd like to ask you first

about soae of the things that appear on your

j\ •
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A. Yes.

a 1987 date in Kentucky, another death

defendants and poverty and reels••a

mitigating factors. is that the one?

A. Ye s .

Q. Under the heading of seainars.

conferences, training and consultation.

there's a notation about a July 1988 capital

00 you find that?

~hen there". one on the next page with

ALFONSO/TALASNIK

BY MR. TALASNIK:

Do you have a copy of it?

Cou1d you tell ~e what that was all

That was working with difficult

Yes. that one.

That wae a conference 1n which I wa.

a conference tor attorney. who

What Pillge7

It would be the second page.

Q •

punish.ent conference.

Q.

defend capital punishment c •• es and I •••

asked to discus. working with difficult

defendants and the idea. ot poverty and

rac1sa as a1t1gat1ng factor. in tha panalty

ph •• e of capital cas ••.

A.

Q •

A.

asked

Q •

about?

A.

Q.
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Illarried for

there w•• no .~u•• ,

present issues pertaining to an individual's

life.

who defend individuals .1n capital trials and

I was asked to discuss the presentation of a

hON do I testify and

ALFONSO/TALASNI~

Would you tell ae what that

You've told us that as part ofOr:ay.

Again that was a seainar for attorneys

And that the two of the. have been

Correct.

Right.

28 yeare.

During the course of that interview

Correct.

That aa tar a. they were concerned

GERALD N. ~BARNO. O"ICIA~ COURT R~PORT.R

A.

penalty seminar.

was all about?

Q •

case for lite, what

A •

Q •

A.

Q.

A.

A.

Q •

you learned trom thea that a. far .s they

were concerned there waa nothing particularly

unusual about the defendant'. childhood?

your investigation here beginning in Deceaber

of 1988 that you went dewn to South Carolina

a d talked to the defendant's natural rather

&nu his now wife, correct?
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defendant hiaself?

A. Right

to woaen.

of anyone else in the defendant's presence?

Where ~id that infor •• tion co.e fro.'

Correct.

ALFONSO/TALASNI~

That there was no abuse of the

And then of course there was h~s

Right.

And that there certainly was no aouse

There is contained within your

Correct.

And that pr1mari:y is because some

Right.

But you deter.tned that you don't

Initially, yes.

Q •

A.

Q •

A.

Q •

interview of the defendant'e father .0••

intorgation about how the defendant related

Q •

think he was b~lng quite honest with you,

that 1s to say the defendant's tather?

A.

Q •

fifteen years ago the defendant's step-.other

g~t a restra1nll,Y order against the

defendant's father. correct?

A •

Q •

A.

Q.

reluctar.ce to ~xpo.e to you the whereabouts

ot the detendant's step siblings'
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have deteralned to believe the defendant'.

mother and o1.ter'. ver.~on?

ALFONSO/TALASNIK

A. Well. he said that. the father also

said that:.

volunteered that the defendent went: back to

Florida where he had several relationships

with young woaen and mistreated thea?

defendant's father and step-.other, 1a of

course In sharp contrast to the inter •• tien

that was prOVided to you by the detendant' •

• other and 81ster, corrp.ct?

Yes.

Is that yes?

BY MR. TALASNIK:

And jt was the dJfendant's father who

THE WITNESS:

Right .

Their infor •• ticn. that Is to •• y the

So it was the defendant's father who

Um_ hll ••.

THE COURT:

Correct.

And •• between the two versIons you

Q.

A.

Q •

A.

Q.

volunteered that he's never done well with

~ men, that he l.reated his girlfriend, Tyler

Fitzgerald, so mean that he scared her half

to death?

.\ .
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that they were ~lso saying things like, you

know, that he was not very good with woaen

that he was in tact. you know, brutal with

women at times.

particular moment, yes. I am much more

comfortable and it's baLed on an overall

gathering of information that the tather was

not being hones~ with ae during the

defendant's .o~her and eiater, you would have

been satistted that the inforaation provided

to you by the defetldant'a tather wae

.ccur.~e1

you have determined that you feel more

comfortable with the versjon provided to you

by the defendant's mother and sister than

with the disclaimers that were given to you

by the defendant's father and stepmother?

I .ean I wa. okay

In light of the fact

Would it be fair to say that

ALFONSO/TALASNIK

yes, but can I add some~hlng?

At the time of the interview I

So if you had not had contact with the

At this point I'm trying to find out

Well

At this moment in time, at this

Q •

interview.

was not uncomfortable.

A •

A •

Q •

where we are.

tith what they said.
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subject of an interview by you. was he?

summarize the fact that you 1n fact

interviewed the defendant7

to him a couple of times and he accu •• d hie

father of lying7

have the defendant tell you which version of

his childhood ~~ the accurate one?

~LFONSO/TALASNIK

I mean initially.

No.

So there was nev~r an effort made to

But then there W&S the restrain' .~

Yea.

True.

The defendant himself was not the

The defendant. I talked to him on one

Do you h~ppen to have any report. that

Yes

No. I don··t have any wi th me.

But you now re~e.ber that you did talk

Q •

A.

A.

Q.

A.

order and as you've pointed out to us the

versions provided by the mother and the

sister appear to line up pretty well

together.

A.

Q •

occasion, on two or three occasion.,

afterwards he did say that hi. father was

lying.

A.

Q.

A.

Q.
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ALFONSO/TALASNIK

investigator fro. the ottJce.

certain documents that were provided to you

interviewed by an Investigator that worked

for Mr. Davis and Mr. Preston?

identification.

(Exhibit S-57, transcript, was

m~rked for identification).

M~. TALASRllt:

Was one of the

Let me have it marked tor

Are you aware that the defendant was

I don't recall that.

Well. you told us that you examined

Let ae show you this aet of paper.

All right.

Yes, I just need a copy.

Q •

mar;ced S-57 for identification now, 11ke you

to just look at it and just tell .e whether

you recog'nlze what it is.

A. Ull. h ... IIl.

Q. What do you recognize that to be7

A. This ia an interview with the

A.

Q •

In coming to your evaluation.

Q.

A.

Q •

documents a transcript of an interview that

was conducted of Richard Highlander, Jr .• the

defendant, by the Investigator working tor

his lawyers?
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investigator he tail. to talk about

witnessing any abuse?

part about seeing h~. mother abused by hi.

father?

didntt write up, but Which you rea••ber. all

he told yOY. wa. that his tather wa. lying?

aocuments as being one of the exhibits that

was sent to you to look at in preparing your

investigation?

157
ALPON50/TALA5NIK

Do you recognize the series of

Yes.

Isn't it true th~t in the course of

Correct:.

50 in hi- inter 1ew with the

Right.

But you have deter~lned that ••

Right.

In hi. interview. with you which you

Yes.

.\nd 16n'~ ~t true that he lett out: the

Q •

A.

A.

Q.

this intervieM Richard Highlander was given

an opportunity to talk about his relations

with his mother and his father and whet',.:l:'

there was anything unusual in his social

history?

A.

A.

Q.

Q.

Q.

A.

Q.

•
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ALFONSO/TALASNIK

between the two versions, it's the mother's

version that's probably ~ore accurate?

toJd you that because tre defendant had this

heart condition that she was very protective.

of hi,.?

that on those occaaion. or ao•• ot th •• where

Rick Highlander, Sr. would phy.ically abu ••

her, that the defendant would coae to h"r

aid?

version then as being the one that's accurate

and it does 1n fact indicate that she was

physically abused by the father in ~he

defendant's presence, correct?

True.

That he would eoae to her and console

Correct.

Now, let's look at the .other's

Correct.

Isn't it also true that the lDoth.-t'

A.

Q.

A . True.

Q. That shO!' was very close to hi.?

". Correct.

Q. That she was vef!y nurturing of his?

A. She waa protective of hi., yes.

Q . Isn't it .1aG true that she told you

A.

A.

Q.

Q.
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ALFONSO/TALASNIK

dadd~ did to you, remember that?

conversation?

that she corrected the defendant and told hie

that he was not to treat her that way?

residence when Rick wa. about five to five

and a half years old. correct?

Yes.

18n 1 t it tru~ that abe also told you

True.

That he would touch her cheek?

Umm hamJD.

That he would let her know in his own

So that given that Rick 1. now about

Right.

And that that waa the end of the

Correc~.

Right.

She alao told you that ahe lett the

~..

her?

A.

A •

way that he knew she waO being victimized?

A. That's what she said.

Q. With respect to the incident where

Rickey apparently tried to emulate his father

by threatening his mother that if you don't

1 e t me dowhat I wan t. rim go 1.n 9 to dow' I t

Q •

Q.

A.

Q.

A.

A.

Q •

Q.

Q.
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RE-DIRECT EKAMINATION BY MR. PRESTON,

able to forget about viewing thoa. thln~s?

forgotten about them because it happened 26

years ago?

A • No.

years old would be better equipped and aoro

mature so th_t he could torget about thoa.

things?

No further

Mr. Preston.

MR. TALASNIK,

THE COURT,

Thank you, Your Honor.

Uo.

NO.

Does it mean that a child ot tive

Does it aean that anY adult would be

Correct.

Oh. no, at.o\.Jlutely not.

Does it mean that Rickey would have

Does the fact that these events

A.

Q •

A.

Q.

A •

Q •

A •

Q •

happened 26 years ago mean that the rape, the

kickjng in the stomach. t,e miscarriage were

trivial things?

questions.

ALFONSO/PR.ESTON

30, 31 years old, it would have been at least

25 or 26 years since he witnessed any abuse

committed on the mother by the father.

0 1

2

3

4

5

6

7

8

9

10

..
1 2

1 3

14

15

1 6

17

18

19

20

2 1

22

23

24

25

GERALD W. ABARNO. orPICIAL COURT REPORTER



161

o 1 Q.

ALFONSO/PRESTON

You indicate that you didn't prepare

2 any reports of your discusoions with Rickey,

3 is that correct?

,
5

A.

Q .

Umm hRmm.

Was the purpose of your interviews to

6 gather pertinent information from Rickey or

7 Richard?

8 A. No, my task was to put together a

9 social history and that the focus of Mr.

10 Hlgh1ander. Jr. would be an area for the

11 psychologist.

1 2 Q. You were Inte~vlewlng others then that

13 get ~n o~tside V~_nC

1 ,

1 5

A.

Q.

Yes. that was my understanding.

Now, in answer to the Prosecutor's

16 qu~stlons. you lndicate that Rickey consoled

17 his mother at times during this abuse?

1 8

1 9

A.

Q.

Yes.

You indicate tbat he knew what wa.

20 happening was wrong, 18 that correct?

2 1

22

A.

Q.

Yes.

And you indicate that hi ••other, when

23 he spoke at doing the •• me thing. hi ••elt,

2' ehe corrected hjm on it?

25 A. Correct.
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whole problem and and make it as though it

didn't happen, go away?

serjous consequences tha~ couldn't be

remedied by those little things that the

P~useCUlor spoke or?

sufficient to re.edy any ~vil or any effect

that that type of behavior would have haa on

Rickey, isn't it?

repeated physical and emotional abuse that

occurred In that home which Is" what I'.

addressing is the kind of snviron•• nt that

.any adults today in our society are in

therapy dealing with becauae the con.equenc ••

of that kind ot environaent can be enoraoua

on an individual as • child in adole.c.n ••

and later •• an adult.

ALFONSO/PRESTON

Now, all of that is perfectly

No.

No, they couldn't be reaedied

Oh , no, no, no.

He. the kind ot consistent and

Her correcting hi.?

Yes, wasn't that enough to solve the

So in your opinion then there wert!

Q •

o ,t'

Q •

A.

A.

Q •

A.

A .

Q.
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GERALD N. A8ARNO, OFFICIAL COURT REPORTER

interv~eN with the .other and the .iater. Is

question. ~hat you evaluate the tather'a

on what the Prosecutor has asked you 6 do you

find that the children In abusive households

go on to be abusers theaselves?

You

e aore reliable than the

ALFONSO/PRESTON

In your professional experience based

Yes, all the literature indicates. all

You indicate to the ~ro.ecut~rt.

the klnlt of benh.~~r that'. appropriate.

Q •

A.

intervie'" to

my years of work support this. I mean the

literature 1s just peppered with

doeu.entation that shows that partlcular:y

batterers. when you look at their history,

there's a significant history of being

subjected to battering a~d obviously being

abused. but also having .odele that that'$

Q.

know, the whole 1 •• ~e of we.en being battered

in our society 1s very unconaciOU8 of

everyone in our society, eo • lot of peop:c

in the fjeld have been doing a lot of work

and everything shows that that .ee~. to be a

co•• on consequence of child abuse 1. that

adults become abusers. partiCUlarly .ales.

and women beco•• victi ••.
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[J 1

ALFONSO/TALASNIK

that just because you liked their story

2 better'?

A.

4

No, no. I aean --

MR. PRESTON:

no, it's not. no.

I have no further

5 questions.

6 THE COURT: Mr. Talasnile.

7 RE-CROSS EXAMINATION BY MR. TALASNIK~

8 Q. Your discussion about all of the

9 studies showing that children who are exposed

:0 to abuse have a tendency to grow up and

11 becoae abusers. okay'?

1 2

13

A.

Q.

Yes.

,'snit Wlla~ you're talking about 18 the

14 fact or isn't what you mean that abuser. are

15 soaebody who will be set-off in an

16 instantaneous rage by soaethlng that the

17 spouse did, either real or i •• gined, and 1n

18 that In.t.nt.neo~s rage they co •• it an act ot

19 abuse to the spouse or girlfriend or chIld or

20 whatever7

21 A. Are you talking about no, it

22 rangea. What precipitates a spscific

23 incident at battering depends on the

,
• 24 situation and could be precipitated by a

25 variety of things.
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the temperature that I l~ke.

tit in?

Q. Yes.

effect that the person abused does sOlDeth' IlJ

that irritates the abuser and the abuser acts

out in a violent .anner?

Other individuals will say to

she didn't serve ae my spaghetti .tt

Where does that range, "here do •• that

When you speak to a batterer. a

Where within th.~ range Is the

ALFONSO/TALASNIK

Well. there Is at least a cause and

Q •

assaulted her.

A.

A.

Q.

move

battererls explanation that six wee~••fter I

had a tight with her and aix weeka atter ahe

signed a coaplaint eo_1n.t ae that could put

me in ja11 I went atter her with a gun and

ahot her to death7

batterer will say to you that the reason that

I hit my spouse, we're talking in general

terms about battering, if you speak to some

batterers they will say that she did not

you, I battered ~.er because she went out and

spent a hundred dollars over budget, so I

guess what 1'. saying Is that it ranges and

what precipitates it ranges.
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ALFONSO/PRESTON

that sean that the individual who did the

stage we have to draw sosa kind of lina. If

the Witness for. but you haven't qualified

objection to hi. qu~.tlon too, but at this

NoThank you.

I'. only

Judge,

I understand, but

Mr. Preston.

I's not taIling you

Mr. Pre.ton, I'.

I would have auatained YI'" r

MR. TALASNllt,

THE COURT:

MR. PRESTON,

M'R. ?RESTON:

THE COURT,

THE COURT:

:rHE COURT:

I'. not 1n a position to say right

Does the fact that it too~ six weeks

nu..,.

further questions.

th,'l.t you can 't.

A.

exploring what the Prosecutor covered on

killing was not a batter!ng person?

between an incident of battering and the

redirect.

RE-DIRECT EXAMINATION BY MR. PRESTON:

killing of the person who was battered. does

we're getting very tar afield.

Q.

her to answer that queation.

no~ going to l~~_~ what you want to proffer

0 1

2

:;

4

5

6

7

8

9

10

, ,..
1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

GERALD W. ABARKO. OFFICIAL COUR~ RIPORTIR



167

o 1

.ALFONSO/?RESTON

you want to qualify her to deal with that,

2 you may attempt to do so. Besides, she

~ didn't answer his question.

I':R. PRESTON:

5 with my next witness, Judge.

I'll deal witp it

6

7

THE COURT:

HR. PRESTON:

Anything furth~<?

Nothing further

8 of this witness.

9 MR. TALASNIK: Nothing, thank

10 you, Your Honor.

1 1 THE COURT: You may step down.

12 Let me see counsel briefly.

1 3

14 record).

(Sidebar conference off the

1 5 THE COURT: We're going to take

16 a fp.w more minutes ot testimony this

17 afternoon, just tntroduce the nex~ witne ••

18 and get background material. The tape th., t

19 you heard rete renee to we'll do tomorrow.

20 We'~e not going to have that this afternoon.

21

22 Dyer.

MR. PRESTOK: I call Frank

23 F RAN K D r E R, WAS DULY SNORK AS A

24 WITNESS, AND TESTI~IED AS FOLLOWS:

2~ DIRECT EXANIRATIOK BY MR. PRESTON:
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DYER/PRESTON

area pertaining to your field?

experience or education !n the field of

psychotherapy?

psychoanalytic psychotherapy fro. the He.

York School of Paychoanalytic Psychotherapy,

psychologist.

Q. And as a licensed practicing

phychologist. do you hold any professional

degrees?

Yes, 1 have, I have a certificate In

Have you had any certificatea,

Doctor Dyer. what is your profession?

It. a licensed practicing

Yes. I do. I have a .aster· s degree

Va you have any certificates In any

Yes, I do. I'a a certified school

A.

Q.

A.

Q.

Q •

A.

A.

p3ychologlst In the State of New Jersey and

also II. a diplomate in school psychology of

the American Board of Prot •• sional Psychology

and I received this diplo •• te status in 1985.

that I receive~ fro. the School Psychology

Program of Montclair State College In 1971,

and I have a PhD that I received fro. the

Graduate Schooj of Arts dnd Science of Hew

York University In 1977.
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your professional fiald?

a ochool psychologist in tha McKinlay Schonl

that tir.e •• rv.~ a lower .oc10 .cono.le

DYER/PRESTON

which is a free standing psychotherapy

training institute in New York City.

•

Further. before entering

This is a school that at

What did that certificate involve?

That certificate involved three years

My first job as • psychologist .as as

What ha. been your work experience in

Q •

A.

supervisors apiece.

the school I haa ~~ have had a hundred hours

or so of prior psychotherapy supervision in

order to qualify me for the program and in

addltl~n to that another require.ent of the

school 1_ that one have a personal

psychoanalysis or psychotherapy o"f at laast

150 hour".

Q.

of study in which r took courses one evening

a week. there were two courses back-to-bac.k

for a total of approximately three hours and

I had a hundred hours of clinical therapy

supervision. that Is to say that I aet with.

supervising therapist to discuss ay c •• e.

once per wee~ tor fifty £essions with two

A.

in Ne.8rk in 19?1.
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DYER/PRESTON

at that time as I indicated waa a lower SOC1Q

abuse and neglect.

population of about 75 percent Hispanic, from

one of the worst housing projects in the City

experience that you found particularly

valuable in your work with this particular

case that you1re testifying In?

A great

Most of the faailies in

Also •• xual abu.e .•aotio --'I

My responsibilities in this job

Was there anything about that

Yes. the population of McKinley School

physical abuse.

the school were welfare fa.ilies.

economic popula~ion.

A.

deal of disorganization, probleas with

violence at hoae. child abuse and neglect and

so .any of the children tbst.I saw both for

evaluation and counselling were children who

had undergon~ a substantial degree ot

of Newark.

Q.

included administering psychological tests to

children in need of placement. consultation

with teachers who were having problems,

disciplinary problems with studenta and other

kind of proble. students and also doing

direct counseling of students within the

school and also working with parents.
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have in your professional field?

evaluating and providing psychological

services to chl1dr.n~

to that I reentered the field of school

psychology as a consulting school

pshcyologist to a group known as independent

SUbsequent

That job involved

Yoa, I have been in private practice

Subsequent to my leaving my school

Did you h~ve further experience with

DYER/PRESTON

What other work experience did you

psychological tests Into Spanish.

tests and also

A •

Q •

A.

Q •

pri.Qrily giving psychological test. a. part

of a child study tea. to children in

parochial schools and private .chool •.

child study teams.

psychologist's job in Newark, I returned to

graduate school for my doctorate and as I was

in the process of finlshLng up my doctorate I

worked as a research associate and then

senior research associate tor a major

publisher of psychological tests known as the

Psychological Corporation. and in that

capacity I worked on rese3rch .projects

involving a wide variety of psychological
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testified on behalf of the State?

DYFS, were you ever called to testify in

court?

child protective agency in this State.

referrals from that agency constitute betwel'n

25 and 30 perce~t of my practice c~rrently.

DYER/PRES.TON

as a psychologist since 1979 and in that

capacity I serve as a con~ultant to the New

Jersey Division of Youth and Family

Referrals from DY~S. which is the

In your role then of teatifying, you

I tvstified on behalf of the State.

And the State waD .e~klng to reaove

Yes.

What kind of cases were they?

T~es~ ar~ ...~~wn as ter.lnat:lon cases,

In connection with your work with

A.

Q •

Q.

A .

Q.

A.

Services.

they're cases in which the Division of Youth

and Family Services has identified a parent

as being too disfunctional to be

rehabilitated to the point of being able to

care for a child and the purpose of the

litigation ia to terminate the parental

rights of the natural parent. in order to

permit the child to be freed for adoption.

Q •
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appeared on b~~alt ot parents who were

behalf of the State'~ prosecution, is that

correct?

the further remedy of complete teralnatlon ot

the re)atlonship with the parents?

At

In the other 70 or

Let me understand this. Doctor.

'rhat I S correct.

And all of this testimony waQ on

Except for three instances in which I

These were children who had already

And at this point they were seeking

that point the State had already established

abuse and neglect with r~gard to these

children, 1s that correct?

72 cases in which I have app.ared 1n auch

hearlngp, I heve eppea:ed on behalf of the

DYER/PRESTON

the children from the home 1n which they were

being abused?

A.

A.

Q.

contesting these actions.

Q.

A.

A •

Q.

been removed from the home 1n which they were

either being abused or neglected, and beyond

the removal of the child the State was

seeking to terminate once and tor all the

rights of the natural parent to that child.
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DYER/PRESTON

which you testified, Doctor?

testified in two capital cases, both on

behalf of the defense.

with the criminal justice ay.'tea. have you

served a •• consultant in any capacity in

regard to any state institution.?

Rahway State Prison and .y Involv ••• nt there

was to evaluate Spanish speaking inaatea tor

the purpo •• ot considering the. either tor

Also llvn

Were there any other kind of cases in

Yes. I have testified In personal

Yea, I h.~/e, I I va been a conaul tant to

Both on behalf of the detense?

Yee.

Now. with ~egard to your experience

State.

A •

A •

Q.

oth~r non-capital I,,;rlmlnal ca •• s.

Q •

A.

Q.

injury cases for plaintiffs, I testified in

approximately a dozen jU enl1e referral

hearings in which a juvenile who Is charged

with a crime thAt: would result in automatic

waiver up to the adult: court for trial as an

adult Is contesting that and Is seeking to

have the case held in the family court, and r

have also testified in five or so assorted
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professional organization.?

DYER/PRESTON

reduced custody or for parole.

Jersey State Board of DentIstry, In which

capacity I examine dentists whom the board Is

prosecuting for various types of

unprofessional conduct.

was the State who retained your services, is

that correct?

A. Yes. it was the State.

Q • Do you do any other work on behalf of

the State of Ne .. Jersey?

Doctor. ~~ 4_U belong to any

Yes. II. a consultant to the New

And in the course of those services it

Yes, I do.

~hlch organizations do you belong to?

1 1 m a member ot the A.erican

A •

Q.

Q.

A.

Q.

A.

Psychological As.ociation and of ita Divlaion

on Evaluation and Schcol Psychology, I'a •

member of the New 3eraey P.ychological

Association and a for •• r chair of that

organization's training and. • t.nd.r~.

com~lttee, I'a • a.aber ot the A•• rican

Orthopsychiatric A•• oci.~ion which i8 an

interdisciplinary .ental health aS8ociation.
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materials in your field?

with rega~d to the child abu •• ca ••• ?

presentations \u _~her professional groups

who were not particularly in your field?

approximately a dozen papers having to do

with applied psychologlcFl measurement.

What role does a law guardian play

The law guardian repreeente the

Yes. this year I was part of • progr ••

Have you ever been involved in any

Doctor, have you published any

Yes, I have, live published

Q.

A.

that w~s sponsored by the Forensic Com.ittee

of the New Jersey Psychological Association

and the State Office of the Public ~efender.

This was a program on various aspects of

child abuse and neglect c •• e. and it w••

presented to public defender. who were law

guardians.

A.

A.

Q.

DYER/PRESTON

a member of the Society of Pshcyologists in

Private Practice and a member of the New

Jersey Academy of psychology, which is the

continuing education group for pshcyologlsts

In thJs State. and I happen to be president

of that group for the current year.

Q.

0 1

2
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4

5

6

7

8

9
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1 1
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1 3

14

1 5
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1 7
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expressly.

of your qualifications yo~ were indicating

t~at Is the defendants, the parents

themselves?

defendant., tor the parente the••• lv •• , it:

wa. for the )aw guardian.?

DYER/PRESTON

The law guardian appears in court: on

Then in such court: proceedings you

And you have also assisted or rendered

Yes.

And your pr~sent.tion wa. not for the

There is the third party of course and

That's correct.

Did I understand you correctly in ao ••

It was for the law guardia~s

victim.

have assisted the State in their prosecution

of abusers?

A. Yes.

Q •

some couns~llng in your )resentation to the

law guardians, those who represent the actual

c~.i Id7

behalf of the child who has been either

abused or neglected and acts as that: child's

legal representative in any court

proceedings.

Q.

A.

A.

Q •

A •

Q.

Q •

0 1

2

~

4

5

6
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expert and as a psychologist.

and gentlemen, i'. goIng agaIn to deter.ln.

gua"rdlan presentation?

DYER/PRESTON

that you are bilingual. you speak both

Spanish and English, is tllat correct?

Ladi.s

Your Honor. I

.Judge, I have

Thank you.

Mr. Talasnil<.

I ofter the witne •• a. an

'I'llE COURT:

MR. TALAS:HIK:

THE C'DURT:

MR. PRESTON:

And the specific issue of that law

The specific issue of my portion of

Yes, that. I s correct.

haue no questions nor objections.

nothing further.

the program was parent-child bonding, the

effects of removing a child that is bonded to

foster parents. the concept of psychological

bonding, t.hat is the child's attachment to a

parent. tajklng about a v~ry fundamental

primary emotional attachment that children

normaAly develop _~ t.heir parents or other

caretakers and what happens to these

attachments and what. happens to the child's

psychological development when thia bond is

disrupted somehow.

A.

A.

Q.

[J 1

2

3

4

5

6

7

8

9

.0

1 :;.
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D 1

2

that the witness aay testify as an expert in

the area of psychology whlch Is the area in

3 which hets been offered as an expert, and we

4 will first thing in the morning hear from hia

5 with respect to that testlaony. Again my

6 role in this is liaited to deteraining

7 whether he aay testify on the basis of his

8 opinions or conexcluslons. It wIll be up to

9 you to evaluate based or. your sense of what

10 he has to say and your evaluation of his

11 bac~ground and credentia:s as to hON auch

12 weight or significance you determine to

13 att.ch to his tCo~l.ony.

Doctor, thank you. we'll see

schedule for to~orrow so that I

unnecessary imposition

a couple of .lnut •• jn

the videot.pe and .lao

that the attorney. and

you first You may .tep

ay mind •

do the .oat

We will taketo you.

the aorning to .et up

a couple of thing.

I need to di.cu••.

thing in the morning.

trying to work out inI'mdown.

14

15

16

17

18

19

20

21

22 I'll •• k you to be here a.ybe 9:30 toaorrow

23 aorning. When you co •• In. pl •••• r.por~ to

24 the e.a. jury ~oo. ~n which you were tod.y.

25 Ag.in by w.y of c.ution. Fl •••• b. car.ful
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I~O

not to attend any news accounts with respect

that's going to be th~ case, but it Is at

least possible and therefore I would ••ke

tod~y or not, I don't know if they were here

when you were here, but there was some

As tar as tomorrow Is

con erned. I don't yet know whether we wIll

Okay, have.

If we don't etay

There may be

)r over to you to.orrow.

I don't know if you noticed

Again I don't ~now for sure now that

tc the matter·.

tar, then ~e':l meet Wedn •• day.

nice evening, 8ee you 9:30.

recess.

that statement to yeu.

tomorrow afternoon e~ther becau •• w.'v.

already tiniahed or because we won't get that

be turning the

television here today.

It is possible and therefore I would ask you

to be prepared in the event that's where the

schedule takes us to be prepared to stay

tomorrow evening past the normal 4:30

something on the television with respect to

it. Again I ask you to or I specifically

direct that you hold yourselves apart from

any news accounts with respect to the

matter.

D 1
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(3ury leaves the courtroom)

THE COURT: First I'll ask

D 1

2

3 counsel to be ready to go at 8:45. Mr.

181

4 Preston, please make arrangements for

5 whatever equipment you need for the

6 videotape. I would like before the jury gets

7 started in the morning to take some time in

8 the morning to give final consideration and

9 discussion. potentially f1nal, to the content

10 of the closing charge with which of course

1 1 the verdict sheet is asso~iated. You have

12 what is my last draft. You had most of it

13 ov~r the weekenQ. the changes in it trom the

14 weekend I gave you this morning, identified

15 them specifically for your attention, 80 I

16 would like you to be able to discuss that

17 with me in the morning so we know where we're

18 going.

19 Mr. Preldton, in addition, one

20 thing escaped ae today when the defendant wa.

21 still here. Iapl1citly he ha. de.lt with it,

22 I think it need. to be d.alt with explicitly

23 an~ I w111 therefore requ~.t that you do so.

2' In the eve~t that .th~ def.ndant chao ••• not

25 to return pr10r to the 8ubeJee1on of the
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1

2

'182

matter to the jury, he will In that respect

dispose of his right of a~locutlon which the

3 Supreme Court has ruled 18 not a

4 constitutional convention. but Is

5 nevertheless to be afforded. I have already

6 given you an outline of the limitations and

7 the procedures tor the right of .l~ocutlon.

8 As I understand the thrust of the Zola

9 decision. itts soaethlng pretty much the

10 defendant has to ask for. and therefore it

1 1

1 2

he's not here

waived it. I

one may con31der that he'.

would prefer that if he's going

13 to ~alve it. he ~G~ve. it by expression

14 rather than by implication. Accordingly,

lS sometime between now and to.arrow I would •• k

16 you to discuss the matter With him and be

17 prepared to pres~nt to me that in fact you

18 have discussed It.

19 MR. PRESTON: I can do that

20 now, Judge. I .aw hi. yesterday .orning tor

21 two hour. and we discu ••• d ~t not only on

22 that occa.lon, but on a nuaber of occa.lone

23 be~ore and he doe. not d •• ire to exerci •• hi.

24

25

right of allocution.

THE COURT: Okey, juet eo that
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1 the record is clear, you have explained to

183

2 h!. what the right 1s. explained to hi. how

3 it Mould be exerclzed and explained to hi.

4 that he in his own discretion has the

5 deter.ineticn to decide whether to do it or

6 not.

7 MR. PRESTON: I have.

8 THE COURT: Understanding all

9 of that, you represent to me that he has

10 deter.lned to waive that right?

1 1 m. safe

.. ~t conatitutional, I

to protect the record with

1 1

1 2

1 3

14

that the

believe

right

MR. PRESTON'

THE COURT:

lie has, Judge.

In view ot the tact

15 your representation which of course •• an

16

1 7

officer of the court I will accept.

_.,ant to ask hi_ about it today, but

I had

I had

u.

18 forgotten.

19 (Adjourn)

20

21

22

23

24

25
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MR. ~ftBSTON: It's ready to

go. The only thing that will need to ba done

is the aonitor for the jury's viewing will

heve to be aoved forward and the one tor Your

:t1rst tor the record that Mr. Preston •• de

one suggestion yesterday about the fora of

the verdict sheet which I have adoptad and

have changed the phraseology slightly in the

wording of the two aggravating factors.

There are a couple of i.sue. that we ne.d to

discuss this ao~ning, again before we bring

the jury In. I notice, Mr. Pre.ton, that

there's equip.ent in the courtrooa. Ie It

ready to go if I wanted t~ bring the jury

in?
\

1

2

3

,
5

6

7

8

II

10

l 1

12

13

l'

15

16

THE COURT: Let ae indicate

2

17 Honor and for counsel will coae back a little

18 bit.

111

20

THB COURT: Okay.

MR. PRBSTON: I will requeet,

21 though, that while the tape is being played

22 that I can have ay technician sit at couneel

23 table with ae.

Wow, there are a couplewith thet.

THB C~·URT: I have no

• OIRALD W. ABARNO, OrrICIAL COURT RIPORTIR



1 that need to be discussed this .orn~ng.

3

2 First, Mr. Preston, you w. sh to direct to my

3 attention an article 1n this aornlng'.

4 edition of the AtlantJc CJty Preas. I wJll

S tor the purpose of the record .ark ay copy as

6 C-1 for JdentJficatJon.

7 MR. PRESTON: JUdge. Jf I .ay.

8 I haven't had a chance to read Jt. I called

9 Your Honor's attention to it because ot .oae

10 information that was brought to .y

11 attention. If I may havp a second?

12

13

THE COURT:

.' RESTON:

You may.

JUdge, I do not

14 perceJve the same proble. that .y

1S inveatigator perceJved and I'. not goJng to

16 belabor Jt.

17 THE COURT: Next Jaeue. You've

18 had the opportunJty, gentle.en. to revJew the

19 propoael for the clo~Jng charge In the

20 context of the verdJct eheet. Let .e ael<

21 each of you, Mr. TalaanJI< fJrat. whether

22 there'e enything you wJah to dJrect to .y

23 ettentJon under any of three categorJea,
.
24 ao.ething in there ~hat ahouldn't be, that ia

2S there that ahouldn't be, ao.ethJng In there
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There'. a 11ne In there

1

2

3

-

that should be worded or structured

differently. In Mr. Preatpn'a case

three provisions in bracketa. One

now taken care of.

-
there are

of the. is

5 which is in a bracket referring to the jury's

6 consideration of anything that the defendant

7 said to the. directly. That obvious~y I will

8 exclude. Then there ara two paragrapha in

9 brackets that I'll wish Mr. Praaton to

10

11

1 2

address specifically and they

which are to be provided only

that the defendant elects that

are on page two

in the event

I do· so. Mr.

•

13 Talasnik first.

1_ MR. TALASNIJt: Your Honor.

15 first a principal difficulty that I have with

16 respect to the verdict sheet which is

17 referred to as closing instructions is Your

18 Honor's interpretation of et What point

19 SUbjectiVity 1s to pl~y e role in the jury's

20 deteraination in the circuastance where they

21 find the existence of aggravating factors and

22 find no aitiga~ing ractor.. I have no

23 quarrel with the foraulatlon that the Court

2_ has that if they rind aggravating rae tors and

25 they find a1tigating factors, then they
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o 1 engage in a weighing process and varioue

2 a1ternat1ves are suggested depending on how

3 those tactors are co.pared. FocusIng

• specIfIc.lly on • scen.rIo where. jury could

5 conceivably find the existence of one or aore

6 .ggr.v.tIng f.ctors .nd f.Il to fInd .ny

7 evidence of a1tlgatlng tactor., Your Honor 18

8 bre.kIng theIr decIsIon Into • two st.p

9 proces •. FIrst Gtep Is th.t they fInd th.s.

10 .ggr.v.tIng .nd mItIg.tIng f.ctors .nd the

11 second reqUires the. to .eke a .econd and

1 2 dIstInct judgment th.t de.th Is the

13 .ppropriete pc.3.1. How, I recognIze th.t the c ••••

15 th.t h.ve been decIded by the Supr.m. Court

16 m.ke It. .bsolutely .nd posItIv.ly cl •• r th.t

17 the jury is not suppos.d to .ng.g. In .ny

18 kInd of mech.nIc.l revIew comIng sI8ply to

19 the conclusion that ~•••• tter ot tact

20 .ggr.v.tIng f.ctors .xIst .nd If no

21 mItIg.tIng f.ctors sxIst th.n m.ch.nIc.lly,

22 by op.r.tIon of th~ l.w, by op.r.tIon of th.

2S l.gIsl.tur•• nd wIthout any r •• pon.IbIlIty,

2. the d •• th p.n.lty h.s to b. Impo••d. I

25 und.rst.nd th.t.
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D 1

2

6

The proble. th.t I h.ve with

th~ Court's instruction and I don't fInd that

\.

c

3 this construction is directed .ither by tbs

4 st.tute. the legisl.tive history or .ny cwse,

5 is th.t you built into this construction jury

6 nullific.tion and you h.ve the possibility of

7 wh.t I perceive to be .n illeg.l verdict.

8 You h.ve the possibility th.t • jury could

9 find beyond a re.uon.ble doubt tb.t

10 aggravating tactor or tactor. exist, that no

11 juror finds the existence of any evidence of

12 .itig.ting factors. and yet over .nd .bove

13 the will of the ~'-~le .s expressed through

14 the legislature and interpret.d by the

15 supre.e Court they still deter.in. that d •• th

16 Ja not the appropriate pen.lty or they .re

17 ur-.ble to deter.ine und.r the no .gr•••• nt

18 proviaion th.t de.th is the fitting and

19 .ppropri.te pen.lty. I don't know th.t the

20 Court should cre.te • situ.tion wh.re there

21 could be .n illeg.l verdict fro. which the

22 St.te obvioualy h •• no .ay to se.k r.li.f

23 .fter the f.ct, which is why I bring it to

24 the CourtO~ attsntion now.

25 I know that the Court has
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P'Tl
L.J 1 per.onally and intellectually agonized over

7

2 how you balance on the one hand the deci.ion

3 by the legi.lature that there has to b. a

• death penalty and that the death penalty has

5 to be addre •• ed in the lora ot gUided or

6 directed di.cretion through the creation ot

7 aggravating factor. and the tact that it you

8 don't have gUided discretion you have the

9 constitutional evil ot widely divergent vi.w.

10 expressed by the whi. ot ditterent .election.

11 or groupings of people so that ditterent

12 juries could co.e to different version. on

13 the •••• or .1w~~-- tacta, balancIng that on

1. the on. hand with the conc.pt on the other

15 hand that juror. have to .ake a .ubjective

16 deter.ination that death i. the titting and

17 appropriate penalty.

18 My under. tanding ot the way the

19 Court, the Supre.e Court ha. dealt with that

20 i •• ue i. not to .ay to the juror. that it i.

21 a two .tep proc •••• that you tind aggravating

22 tactor. to .xi.t a~d than you .ak. a .eparate

23 an~ di.tinct det.r.inatioh that d.ath i.

( appropr1ata. ~y und.r.tanding ot what the

25 Supr •• e Court ha. don. in an ettort to
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1

2

4

5

6

7

8

9

10

1 1

12

13

14

8

balance those two issue. 1. to •• y that It 1.

e::>oug'h if the juror is told that the effect

of finding only aggravating factors. that the

effect of fIndIng no eVIdence of any

aitigating factors. aeans that you are

concluding beyond a reasonable doubt thet

death is the appropriate penalty and so long

as the jury as a body Is sensitized to the

fact that the prkctical effect of their

conclusion regarding aggravating and

altigat1ng tactors is a conclusion that death

is the fitting and appropriate penalty. that

that ser.sitizuto Is all that i_ requIred to

balance the coapeting interests and that it

15 is not nece.sary to have thea specifically

16 take a second step that gIve. the. the option

17 of nUllifyIng the legislative intent. That's

18 .y proble. with the verdict eheet.

19 THB COgItT: And WIth the

20 subst.nce of the charge that goee with it.

21 Mit. lIALASNIIC: Yes. Your Honor.

22 'tHB COUItT: Do you have any

23 other 1 •• ue~ you wi.h to address?

24 Mit. TALASIlIIC: The only other

25 i.sue ha. to do with the Court's discussion
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D 1 of Intoxlc.~lon on page 8ix.

9

It app.ar. that

2 Your Honor Is d)scusslng IntoxIcatIon twIce

3 under elrcu•• tances where it Ie only

4 sp.cltlcally a part ot one ot the three

5 enuaerated altig_ting factors.

6 THE COURT: No. I belIeve

7 trankly that It Is dlscu•• ed ot course

a expres.ly In nuaber two, but the .ental or

9 eaotlonal dIsturbance. I thInk IntoxIcatIon

10 is a tact. It It exIsts. that aay need to b.

1 1 discussed in that context a. well. I •• ke

\-
12

13

14

the .pecltic poInt there ot IndIcatIng that

IntoxIcation i~: the .qulval.nt

n.c ••• arlly ot aental or .aotlonal condItIon.

15 but In.of.r a. t~at altlgatlng tactor

16 requIre. an exaalnatlon ot the totalIty ot

17 hi. Intell.ctual and .aotional pro c ••••• at

18 the tla. that h. act.d ••aotlonal and

19 Intell.ctual proce •••• 1••oa.thlng th.y aay

20 con.ld.r In that context a. w.ll. I'a

21 r.a.onably coatortabl. wIth that conc.pt.

~2 Th. altlgatln~ tac~or doa. not .quat. wIth

23 IntoxIcatIon. but IntoxIcatIon 1. a

24 circua.tal ca. 1t It .xl.t •. that the jury aay

25 prop.rly .valuat. In d.t.ralnlng wh.th.r the
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10

1

2

3

evidence of that altlgatlng tactor exists •••

well as the second mitigating tactor which is

expressly bottomed on intoxication.

, MR. TALASNIIt: My problem i"

5 that there is one mitigating tactor that

6 expressly refers to Into~lc.tlon .s a

7 considerable component and that by specitic

8 reference to Intoxication in the aecond

9 mitigating tactor or mitigating tactor

10 number tour. I believe. as it appears in the

11

12

13

leg1s1ative toraulation. that that is the

manner in which the legialature determined to

deal with Intox~_ . lon lneofar a. it relat ••

l' to a mitigating tactor that to diecu•• it in

15 the context ot a second mitigating tactor

16 permits a double counting. it you will. and

17 that's the ba.i. ot the Stete'e problem with

that.

THE COURT: . Okay. i. that all

you have7

MR. T~LASNIIt: Ye •• Your Honor.

THE COURT: Mr. Pre.ton, what I

wo~ld 11ke you to do i. tlr.t re.pond to hi ••

thwn ".tl~ d •• } with your •.

I • mThank you.MR. PRESTON:

18

19

20

21

22

23

2'

26

•
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1 1

•

1 surprIsed at Mr. Tal.enik'. last word•••

2 do~ble counting because the c ••• s that have

3 coa. down froa the Supre•• Court, welve been

4 co.plaining abou~ double coun~ing of

5 aggravating ractors and the Court has been

6 ~elling us i~'s all rIgh~.

7 THE COURT: I frankly don'~

8 need to bear fro. you on the intoxicatioD

9 issu. unless you agree wi~h Mr. Talasnik. I

10 would ra~her hear fro. you on ~he analysis of

11 ~he nggra~a~ing, no .i~1g.ting.

12 MR. PRESTOIl, I jUs~ wan~ to

13 .ake one co~.e t. ~irst, I agra.d wIth hi.,

14 bu~ las~ night a. I ~hough~ I~ ov.r I ca•• ~o

15 ••• that I was taking a very .uperficial look

16 at wha~ wa. said by the ~wo aggrava~lng

17 fac~or. and what wa. i.por~an~ wa. tha~ ~hey

18 were ~wo differen~ standard•. One ••• sort:

19 of a di.ini.h•• nt of ~apaciti•• and ~he other

20 had a diff.ren~ applica~ion, The .econd

21 aggrava~ing fac~or ~here Intoxica~ion i.

22 .pecifically

23 .en~ioned--

(. 24 THI COIlRT: Talking about

25 aggravating or .i~igating factor?
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THE COURT: So you're talklng

1

2

3

4

altlgatlng

here.

MR.

tactor.

PRESTON: I' a

We've had a

sorfy,

long trlal

12

5 about lntoxlcatlon. Let ae just lndlcate to

6 you. you a.y it you choose, but unle •• you

7 agree with Mr. Tal •• nlk or have aoae other

8 dlfferent problea wlth ay foraulatlon. I'a

9 golng to leave ay foraulatlon alone.

10 MR. PRESTON: I'a golng to

11 leave lt alone. Flrst I thought lt would be

12 a little confuslng. then I saw the wlsdoa of

13 the Cour~l. ch--~-

aggravatlng and no altlgatlng.

MR. PRESTON: The problea la

thls. Mr. Talaanlk 18 offendad by the

speclflc language ln th~ verdlct ahaet that

aaya at the bottoa of page three or ln the

alddl. of page three. do you unanlaoualy

agree that death la a flttlng and approprlat.

punl.ha.nt. Th. actlon waa aade by the

Publlc OefenOer'a Offlc. 1n State veraua

Raa.eur tb~t tie jury had to b. aaked that

qu •• tlon. The Suprea. Court ruled that lt

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Talk to ae about

OIRALD W. ABAR.O. OPP!CIAL COURT RIPORTIR



FJ
U 1 didn't have to be asked that question. It

13

2 diO not say and did not prohibit the court

3 from asking that question.

4 to i.ply that in the facts of Ra.seur mnd in

5 such cases as that, the question need not be

6 asked and perhaps should not be asked. but

7 that isn't to •• y that 1n soa. ca.es, 1n aoa.

8 specific 1nstanee. it doe. need to be .sked

9 and what I'a suggosting is in the fra.ework

10 posed here on page three where there are

11 aggr~vating and aitigating

12 TilE COURT: No .ltigating.

13 MP .... ESTON: No .itigating •

14 the question doe a need to be aaked for thia

15 rea.on. Mr. Talasnik apeaka of jury

16 nullification. I've •• de ay aotion before.

17 1 1 • not going to reargue here why each

18 aggravating factor ahould be aean ma having

19 two co.panents. If it'a baen dacided in Mr.

20 Tal.enik's ravor. the rea.on 1. the

21 aggravating factora ara atrictly fact-finding

22 procedure •. What Kr. Talaanik ia aaying ia,

jl'

23 la~iea and g~ntle.en. in your tact finding,

24 whan you'r~ fact finding alone, your

25 mechanical tact finding CO.aa up with a daath

GIRALD ~. ABARNO. OFFICIAL COURT RIPORTIR



1 verdict. you .hould go b.ck .nd think .bout

2 tha con.equence. of de.th and nullify your

3 f.ct finding bec.u.e you don't like de.th.

4 Th.t·. the problem with the logic that h.'.

5 pre.enting.

6 How, it we were doing ay

7 origin.l propo •• l h~ .igh~ h.ve gr •• t ground.

8 for conte.ting this p.rticul.r phr •••• but

9 the w.y he' •• lr.kdy prev.il.d on the f.ct

10 finding issue, he can't prevail here because

11 no m&tter what happens

\.
12 THE COURT: Let me interrupt

13 you only bec.us~ -'- not .ure th.t tha

record I don't rea.aber any.ore what l • In

15 and ·what'e not. I know wh.t you'ra t.lking

-
l

16 about. I'. not sure the record dO •• , 80 let

17 ae belabor the record tor just. aa•• nt to

18 .xpl.in in c ••• it wa.n·t th.r. bacauaa I

19 h.ve. f •• ling th.t eo.t of the di.cu •• ion

20 that you're t.lking about that wa h.d waa

21 done in ch••b.ra .n~ indead .t eo.e length.

22 E.rlier, .nd it •• y ba of record .nd it ao

23 I'~ wa.ting ~i.e, but e.rlier in tha

p~oce.ding wh.n w. diacua.ed thie. in

25 theoretical ter •• Mr. Pre.ton took the view
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n
U 1 that the process of flndlng the aggravatlng

1&

2 factor, that ls to say whe~her It exlsted

3 beyond a reasonable doubt, included the

4 evaluative or nor •• tlve •• pect. to wit in

~ aaklng Its deteralnatlon of the fact of the

6 exlstence of the aggravating factor the jury

7 wa. required ~o alaultaneously a •• e •• the

8 lapact or welght of the fact. In detaralnlng

9 whether tho.e facts were algnlflcant anough

10 to constitute an aggravating tactor. Mr,

11 Talasnlk took the posltion wlth whlch !

1 2 agr~ed and agree, past and pre.ent ten•• ,

13 that In f.ct th . • _~e •• of flndlng the

14 aggravatlng factor flrst turn. on a fact

1~ questlon where In tha ca.a of tha.e two

16 aggravatlng factors, and for that aatter ao.t

17 of thea, they are baslcally fact leeue •.

18 Dealing wlth the fact that the

19 defendant purposely or knowlngly create a

20 grave rl.k, dld In fact the defendant have ae

21 a purpoee in coaalttlng tha aurder the

22 avoldance of pFoeec~tlon or trlal. Tho•• are

23 fact. and In ay vlew and I belleve In the

24 Stata'. vlQW th~ jury'. Inltlal approach In

2& dateralnlng the exl.tence of aggravatlng
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1

2

3

•
5

6

7

8

9

10

factors is purely factual. Did these fact.

eX~8t beyond a reasonable doubt? Once you

say ~hat the process of deter.ining the

existence of aggravating factor. 1s factual

rather than factual/nor •• t1ve. then the

logical conundru. 1s presented. what do you

do if they have found the fact, find no

.itigating factor. and theref~re fall into

the trap that .any of the case. point to,

which is to suggest that the ult1.ate

16

\..

11 decision making process ip not si.ply

12 factual, but rather reqUire. an extensive

MR. PRBSTON: That i. a.

succinctly stated a. I Can think of, Judge,

and the bot to. line i. that I think that the

only e.cape fro. that and etill to confor.

with the require.ente of Bey ie that

ao.eplace the jury bas t~ .ake a nor.ative

judg.ant that .e're reduced to putting it

here. The Court kno•••y preferencee. My

pr.f.r.nc.~ are on the record. but 1f tbey're

not to be follo •• d, at lea.t .e have to ha.e

c.

13

1.

15

16

17

18

19

20

21

22

23

2.

25

nor •• t1ve lapac~. :hat'.

believe, Mr. Preston, tor

you •• d ••

the background, I

the re.ark. that

GIRALD W. ABARNO, OFFICIAL COURT RIPOAflA



1

2

3

this .uch.

THE COURT: Okay, let .e just

close It out. I'. going to stick With what

11

• we have here. I will tell the Supre.e Court

5 If It reads this record right now that thl.

6 Individual judge, tenured as of today, flnda

1 great difficulty with the language on page 6.

8 of volu.e 112 In Bey II, and I wl1l tell you

9 that I a. not at all cl~ar as I thlnk I

10 should be In this deter.lnatlon. I think

11 this is the closeat to what Bey Is talking

weigh and avaluate the aggravating factor.

even In the absence of .ltlgatlng factor. to

deter.lne whether ~he jury belleves death 1.

the fitting and approp~late. panalty.

In that reapect I clte not only

the language of Bey, but alao aa I hava

prevloualy referred to counael languaga that

co.oa fro. the Gregg decls10n of the Unlted

Statea Sup~~.e Court to whlch Bey rafera, and

apeclflcally I rafer to page 113 of the U.S.

that the ~lndlng

prl.arlly If not

there stlll ha.

c

12

13

1.

15

16

11

18

19

20

21

22

23

2.

25

about. I agree that If you take the position·

: ~ggravatlng factora 1.

exclu.lvely factual, that

to co•• a t1ae when you auat
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n
~ 1 Reports, whlch la at 49 Law Edltlon, page

18

2 886, cltlng the orlglnal dr~ft of the .odel

3 penal code polntlng to the quote In th.re, It

4 la wlthln the real. of poaalbl1lty to polnt

S to the aain clrcu•• tancea of aggravation and

6 of .1tlgatlon that ahould ~e welghed and

7 welghed agalnst each other when th.y are

8 presented in a concrete c •••. The word. -and

~.

9 welghed agalnst esch other" are In Itallca In

10 the orlglnal as well aa In the Supre.e Court

11 oplnion, but the careful d!stlnctlon In that

12 language between weighlng and welghlng

13 aga1n_t each other _can. that, a. we all

14 know. there hae to be .0•• structured proce ••

15 not only to welgh the aggravatlng agalnat the

16 8itJgatlfig, but elao to welgh the aggravatlng

17 and obvlously aeparately to welgh the

18 .1tlgatlng, and If you'ra not golng to do

19 that, aa I don't ballev. you ahould In the

20 part of flndlng the fact, than you .uat do It

21 after you have found the feet.

22 Th. r •• aon, by the way, that I

23 don't thlnk that It .ak•• loglcal a.na. to do

24 it a. a part of flndlng the fact la thet If

25 Ind •• d It la a al.pl. fact. and agaln the two
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•

1

2

3

4

5

6

7

8

9

19

I have here are factual, did he create

purposely or knowlngly a grave rlsk'of death,

that's. fact. It's a jury question. It'.

not subjectlv~. It ls capable of objectlve

deteralnatlon. If they flnd It, they aay or

aay not conclude that It ls sufflclently

aerious 80 •• to constitute an aggravating

factor snd therefore theoretlcally there are

two cholces. I could tell thea, flrst declde

10 If It eXlsts as a fact, then whether you flnd

(

c

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

It to be sufflclently welg~ty and serlous to

be an aggravatlng factor. I could charge It

that way, but to ~••ay of thlnklng that ls a

.ore co.pllcated and loglcally dlfflculty

concept for a lay jury to appreclate than

flr~t to declde the fact of whether It

exlsts, an~ then separately to dsclde If It

ls a fact whether ~t suftlces by Itself or In

connectlon wlth the only othar factors whlch

are aggravatlng to justlfy the concluslon

that that ls the flttlng end epproprlate

psnalty.

The languaga In Bey suggests

that e.phasIz1ng that aggravatlng and no

.1tlgatlng 1s th~ equ1valent of f1ndlng daath
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r·."':)
U 1

20

would suitably direct the beliet ot any juror

2 about the inappropriateness ot the death

3 penalty to one or aore .itigating tactors. I

4 struggled with that language tor three

5 weeks. That seems to suggeat that if the

6 jury has already decided that tbey have no

7 evidence ot aitigating tactora. ahould they.

8 it they tind that they're unco.tortable about

9 the death penalty. go back and .anufacture a

10 mitigating ractor. I think that .akea lesa

\..

11 sense than aaking the. do ~he aggravating

12 tactors that you have tound, have enough

13 we1~ht and a1gn1fL __ ace by the ••• lv•• to

14 juatity the concluaion that deatb ia tbe

15 titting and appropriate penalty. I recognize

16 and clea~ly indicate tor tbe record and

17 counael and tbe Court tha~ tbere ie no

18 deciaion, Bey or otherwiae. tbat eay. I'.

19 right. I underatand that and if anything I'.

20 pleading tor that kind ot guidance tor tuture

21 judge•. B. that a. it ••y, for the r.a.on.

22 indicated w. will proceed in the con.truction

23 a. outlinecl. Now, you have other i •• u ••.

24 MR. PRIl~TON: But tor tbe

25 coapleten••• ot the record. one ot the tbing.
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1 that caae out in chaabers ia that I did take

21

2 the position that in the first sggrevating

3 factor here. grave wae a qualitative

decision. it wasn't strictly factual. Grave

•

5 wa•• question ot hON aucb. how substantial.

6 how serious. so I also took the position that

7 with respect to the purpose of the aurder in

8 discussing the p~rpose and principal purpoae

9 and priaary and all of that. that those were

10 also qualitative and relative judgaents and

11 that was a position that I disagreed with the

12 Court on and I just say that for the

13 co.pleten~•• of th~ record.

14 THE COURT: And ay reaponae

15 then and now is that the jury could well

16 declde that the gravity of the risk waa

17 i ••ens., t~ • • ost grave risk; yet

18 notwithatending the gravity of the risk. that

19 that riak. aore grave than any other they

20 could iaegine. ia atil1 not aufficient to

21 justify the conclusion that tha death penalty

22 ia appropriate. It'a e differant if in

23 fact tha dat.~aination of gravity ia

( 24 aUbjactiva. which I'a not aura I agraa with.

~.

25 but if it ia. it'a a diffaront quaation thet



f,'"'"l
~ 1 they're beIng asked. All rIght, you a.y

22

2 proceed with your other co~.ent8.

3 MR. PRESTON: On page t .. o the

, charge In brackets, we would request the

5 Court to give the first charge In brackets,

6 the f.llure to testIfy. nlth respect to the

,

7 next par.gr.ph, the second charge In

8 brackets, the instruction on parole we would

9 reque.t th.t the court not gIve that

10 InstructIon.

11 THE COURT: Those two

1 2 instructions are both in there at the

13 I .. 111 therefore

14 ch.rge the fIrst and not the second. What do

15 you thInk .bout t~e questIon of ..hether I

16 need th~ defendant personally to reque.t ae

17 to .ake that fIrst par.gpaph charge7

18 MR. PRESTON: I thInk flot,

19 .JUdge. When the defendant .... preeent h •

20 ••de the electIon to be ab.ent fro. the

21 courtroo., kno .. lng, .nd .. e a.ked .t that tl.e

22 I belIeve that Your Honor gIve the

23 instruction that hie ab ••nee wa. not to b.

l. 24 taken tor or agQlnat hi •. Thl. charll. 1.

25 perfectl~ con.l.tent .. lth th.t charlie .nd
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P'0I
&J 1 calls to the jury's attention no .ore than

23

2 the fIrst charge dId. and I thInk Dot to gIve

3 it would be unrea.onable right now.

THE COURT: I have every

5 IntentIon of gIvIng It. I want to gIve It.

6 MR. PRESTON: In teras of hI.

,

7 decIsIon. Judge. I thInk that there 1. no

8 reason to question hi. wiah•• given what'.

9 happened.o far.

10

11 that poInt.

THE COURT: Mr. Talasnlk. on

12 MR. TALASNIIC: Your Honor, it'.

13 • pc~.lle\ to the ~ •• u. that aroa. y •• terday

14 where the defendant aode an applIcatIon to

15 absent hla.elf. At that tla. the Stat.

16 dIdn't object to It. the State dIdn't con•• nt

17 to It. The Stat. a.rely IndIcated to the

18 Court -- .trlke aerely. Th. State Indlcat.d

19 to the Court that the Stat.'. conc.rn 1. WIth

20 the Int.grlty of the court proc ••dlng. and

21 the Int.grlty of tho•• proc ••dlng. a. they

22 aay b. viewed by ~ny appellate proc •••• end

23 the St.te'. ~pnc.rn 1. thct the record 1.

24 aad. a. cl.ar a. It ~o •• lbly ca~ b. aad. that

25 Your Honor ha. qu •• tloned the defendant
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O·'. .
" 1 personally and that Your Honor is s~tisfied

24

. .
2 that there was a knowing and intelligent

3 waiver by the defendant. The aore tiaes that

4 occurs. I think the better protected the

5 record Is 1n the event of • review by any

6 level ot appellate process. In order to

7 guard against the specter of a defendant

8 claiaing on appeal that he did not or that

9 his counsel did not co ••unlcate accurately

10 with hi. or did not accurately communicate to

11 the Court that which was t~~e defendant'.

12 personal point of view since th~se .are rights

13 persOnal to the d~tendant. I think that it is

14 appropriate to have the defendant producsd in

15 person prior to giving this charge so that he

16 can express his views.

17 THI! COURT: I agree with both

18 of you and that leads ae to the

III conclusion

20 MR. PRIlSTOIf: Be'll be here

21 anyway. Judge. by the tiae you charge.

22 TUIl COURT: Nell. ay plan had

23 been frankly to heve hia b~ought over and to

l 24 gst here by the ~nd 01 the charge. Nhat I'a

25 going to do in~t.ad is. sheriff. ask you to
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1 have hi. here by 1:30. I will not be

2 charging before lunch anyway. It will only

3 take five seconds to bring hi. in and aek hi •

• to do that, 80 ple.s••eke a no~. of that.

5 All right, Mr. Preston, you a.y proceed.

6 MR. PRESTON: On page four. the

7 bot to. of the .econd paragraph. there i. the

• 8 language you sho~ld keep in .ind that this i.

9 a different que.tion fro. whether the

10 defendant purposely or knowingly attempted to

1 1 kill or injure Sullivan. ..; a.de an

\...
12 application to strike the ag9ravating

13 f.c~or. 1 believe that this language should

14 also be .tricken. that even if the

15 aggravating factor is appropriate. this

16 lan~uage is not correct and not correctly

17 stated.

18 THE eOURT: Let' •••• u •• for

19 the eo.ent that the aggravating factor ie

20 appropriate. what'e wrong with thie

21 language?

22 MR. PRESTON: I beliava that

23 that expre.eion in appearance invite. the

c. 24 jury to reconeid~~ the verdict that they

25 already rendered. invitee the jury to
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D 1 reconsider whether or not he purposely

26

2 atteapted serious bodily injury. When I wa.

3 discussing atte.pted serious bodily injury

, before, we were talking about intent, the

5 purpose, and talking about the bodily injury

6 being contained -- serious bodily injury

1 containing in it the risk of death, but

8 bodily injury not. They've already acquitted

9 hi. of not intending bodily injury. Here

10 you're .sking thea to recon.1der.

1 1 THE COURT: i think what I'.

12 doing is telling the. expres~ly that they

13 Sh0uid not reconsider that. I think what I'.

l' doing is differentiating the issue and saying

15 thi. is not a .atter of whether he did that

16 or not.

11 MI'. PRESTON: I suggest that at

18 the very least the intent to create risk of

19 death, intent to creata risk of death was

20 decided by tha jury last weak, the intent.

21 What I underetood fro. You~ Bonor's

22 explanation in rejacting .y application wa.

23 that what thG jury didn't decide is wbetber

he knowingly cre~ted a risk of death.

25 THE COURT: T~at waa one of tbe
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which was that the jury never reached a

question of knowingly. that's what I said

when we ca•• back fro. lunch, but earlier 1n

the dialogue I had said that in ay view the

atteapt to inflict serious bodily injury and

the creation of a grave risk of death are two

different concepts.

give you a hypothetical. You're standing

right next to Mr. Davie at the aa.ent.

Suppose I take out a gun and int.ndlng to

have the bullet coae clos. to you so that you

get scared Intend to shoot Mr. Davis. Do you

follow ae? It'.:y purpose and wlth

knowledge to shoot Mr. Davls. It is also ay

purpose to have ths bullst coa. clos. snough

to scare you. but it ls ay .xprsss purpose

not to hit you.

MR. PRESTOn, I'a not followlng

any of this. Judg •.

THE COURT: You can think about

that one lat.r.

I said there were two, one of

c'

1

2

3

4

5

6

7

8

II

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

two b ••• s.

this point

MR. PRESTOJl,

THE COURT,

27

Well. Judge. at

..'or exe.ple, let me



1 MR. PRESTON: My position

28

2 iesa1ns that at this point. after working

3 last night on this aatter, I .a not in a

4 position to sake all sorts of fine analyses

and distinctions. I can give you sy reaction

6 that so~ething in there is very. very wrong

7 cospared to the jury's verdict and tbat this

8 charge is inappropriate. Row·, those tine

9 distinctions I can't sake for you right now.

10 Judge. I went to bed at twelve o'clock last

\ ..

11 night.

12 THE COURT: I under.tand. You

13 had .e b •• t. What·. your next point7 On

14 that one. Mr. T.l •• nik. do you de.ir. to b.

15 heard7

16 MR. TALASNIIC: The only thing

17 of intereet 1. th~t Your Honor referred to

18 purpo.ely or knowingly .tt.spting to kill .nd

19 •• the Court rul.d ye.terday .n .tt.spt

20 requir ••• purpo.eful .tat. of sind.

21 the only co~r.ction that.'. n.c •••• ry if .ny

22 .t all i •• triking tha word. ·or knowingly·

23 on the third lin. fro. the bottos of that

c 24

26

par.graph.

THE COURT: Actually if you'ra
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29

goIng to strIke, you should strIke It all

because intent does require purposeful

cond.uct.

whether the defendsnt atteapted to kIll.

Instead your focus 1s on w~ether he purposely

or knowingly created.

Mr.

To that

It c;ould say

i.sue.

RIght.

nextright,

MR. TALAS"IK:

THE COURT:

All

Mr. Preston, your appllc;atlon Is

I'll strIke purposely orgrsnted.

knowingly.

extent.

1

2

3

4

5

6

7

8

9

10

11

12 Preston.

13 MR. r<tESTO": I understand what

14 the Prosec;utor has proposad on the Issue we

I •• ue, on page eix. the verdict sh•• t

I still aalntain ay15

16

17

18

19

just touc;hed on.

obj .. c;tion.

THE COURT:

MR. PRESTO":

I understand.

On the next

20 reflects the language Inaufflc;lent to

charge alao indlc;at.s Insuffic;lent to

conatitute a de fans. to prosecutIon with

reapect to the fIrst MitIgating fac;tor. I

have a problea.

21

22

23

24

25

c;onstitute Q dafenee to prosecutIon. The
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1

2

THE COURT: First and second.

MR. PRESTON: First and

30

3 second. I have a proble. with the language.

4 It 1s concisely put there in the statute, it

5 is efficient and it is well workable for

6 lawyers to use, but it's concisene•• and ita

7 juxtaposition in ter.s of instructing a jury

8 I th1nk are very such of a proble.. It can

9 be confusing In the aena. that aince they're

10 only going -- since they're going to have it

11 read to the. once and they\re going to have

12 this compact word in front ot the. once, it'.

13 easy to pe~celve that insufficient ainee

14 it wasn't sufficient to constitute a detense

15 they don't tind it here. It has that

16 conrusing quality to it.

17 I t:hlnk that, nuaber on., it

18 should be stricken tro. the verdict sheet,

19

20

2 i

22

23

24

25

the language should be stricken troe the

verdict sheet. Nueber two, I think that the

Court should not use the co-ncise words ot tha

statute. I think this i. one ot the dangers

when they tal~ about using the worde ot the

statute in the eitiga~ing tactors, don't usa

those words, but read it as it will be on the

GERALD N. A&ARNO, OF!ICIAL COURT REPORTS.
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tactor nuaber three, I have aub.ltted Eo the

CourE

.arked and aub.lt lt to Ehe Court now and I

have a copy tor Mr. Talaanlk.

and you're glvlng .e now a propoaal whlch

.akea Ehe tollowing tlve apecltlc requeata

wlEh reapect Eo ~ellneatlon ot Ehe thlrd

verdIct sheet and then ••ke an explanation of

how Ehls' ls dltterenE troa Ehose Eype ot

Ehlngs whlcb are argued wlEh lnEoxlcaElon and

Ro, Ehank you,

On altlgatlng

I'll aak lt to be

Mr. Talasnlk, do

You haven't yet,

3uat aubalt lt to

Jes, proceed to the

I Ehlnk EbaE's very

You ahowed ae earller today

MR. PRISTO.:

THE COURT:

THI COURT:

Do you want ae to proceed to the

next one, Mr. Pre.ton.

MR. n,IlSTOR:

THE COURT:

Your Ronor.

you .howed .e.

heaE ot pa.slon betore.

laporEant.

next polnE?

THE COURT:

you deslre Eo be beard?

MR. TALASRI!t:

•• , Mr. Pre.ton.

D 1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

III

16

17

18

19

20

21

22

23

24

211
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Court's proposal was that I took the very

THE COURT: I generally .ade It

consistent here that anythi .• g that is an

instruction to the jury or. explanatlon 1. in

bold type ~nd the ~~estions are In regular

type.

.itigating factor.

MR. PRESTON: The proposal

which I sub.itted, the first page, the

correction tha~ I propose there the Court ha.

already .ade with respect to the word

That wa.

I'. not pre •• lngMR. PRESTOR:

The only other change fro. the

In.ignificant.

the ~uality of the type.

THE qOURT: The five .peclfic

deline.tion. are, A, abandon•• nt ot the

defendant by hi ••other, B, the p.ychological

and phy.ical abu.e in the defendant'.

childhood, C, dsfendant'. phy.ical health

hl.tory, D, age of the defendant at the

co.ptetion of the requlred incarceratlon, a,

sny, other factor "hich i. relevant to the

last sentence out of bold type.

all.

1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

16

17

18

19

20

21

22

23

24~.

D

25 defendant'. charaCter or record or to tbe
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the otfenee.1

2

circumstances of

MR. PRESTON: I would ask that

33

3 those be separately listed on the verdict

general factor, H.

4

5

sheet. Your Honor has only listed the

I'd ask that under three.

6 which is the general factor. H. that these

7 subdivisions be ~ade for the jury's verdict

8 and consistent with that I would ask that on

9 page six of the proposed instruct10n

it would be at page eight Yhere I d1scuss in

the second full paragraph the content of the

th1r~ aitiqating ~_.or.

MR. PRESTON: I'. at page six

over here where you have thoa. thr ••

10

1 1

12

13

14

15

THE COURT: Page slx? I think

16 fac~ors. I just want to say that at tha~

17 polnt the Court could llst and giva a

18 breakdown of tha ~itlgating factors.

19 THE COURT: I'. going to glva

20 the breakdown In the charge. but I parcaiva

21 that it is aora appropriata whara after I

22 llat tha 81tlgating factora I than axplaln

23 aach of tha •.

aay1ng 1. on thr •• here, there' ••

24

25 what

MR. DAV!S: I undaratand. but
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list, but I think what you've done in the

expjanat10n later on, perhaps yes, page

eight, in that area, that this list of

.itigating factors would have an explanation

also.

going to do it at page eight at the end of

the second full paragraph, it starts, the

third aitigating factor, end I'. going to do

it by listing these five ite.s that you have

identified here as you've !dentified thea in

a statement that starts soa."thing to the

1

2

3

4

S

6

7

8

9

10

1 1

12

THE COURT: -Well, okay, I'.

34

13 effect of, the dct_ .. ~.nt ha. offered evidence

14 relating to, and then I'll list the

IS abandon.ent of the defendant, et cetera. each

16 of the f1ve and I'll say soaething at the end

17 to the effect of all of which together with

18 any other evidence you should consider in

19 evaluating whether the~.t. eV1dence of this

20 .itigating factor.

21 MR. PRESTON: The other thing

22 that I have is in Ra.seur, the factor. the

23 ev16ence wa. ~r •••nt.d a. to the defendant l •

24

2S

age, h. was a .iddle nged person and the

argu•• nt was .ad. that with his .iddle age,
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D 1

2

3

•

the length of the sentence would keep hi.

incarcerated probably till death. The

Supreme Court •• 1d that that wa. not

4 appropriate to list with the age factor, that

5 it should be listed with H. I would a.k that

6 we not specifically speak of the defendant's

7 potential for rehabilitation, but rather

8 speak of it in teras of that specific a.pect

9 because we're not arguing a whole bunch of

10 other rehabilitation potentials. We're just

11 arguing that aspect.

13 strike th~ reterenc~ to potential tor
\..

12 THE COURT: Do you want .e to

14 rehabilitation?

beC3U •• we're only arguing one •• pect ot

rehabilitation an~ I think the general

instruction

I will .trike the

15

16

17

18

19

MR. PRESTON:

THE COUR~:

Ye., .trike that

20 word. in that printed .entence after the word

21 cri.e and I will add, a. I .aid. a .antence

22 that read. in effect, the defandant ha.

(.
23

24

25

off~red evidence relating to, and then I'll

li.t the five .eparate co.ponent. and then

all of which togsther with all other evidence
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~&.J 1 should be considered in deter.lning whether

36

2 this mitigating factor has ~een established.

3 MR. PRESTON: We would take the

4 position that the Court's instruction should

5 be more explanatory than merely the listing,

6 which is why I was contrasting the listing

7 under three on page six and the next page.

8

9 suggest?

10

THE COURT:

MR. PRESTON:

What would you

I believe that

11 some comment on the scope of what was

It could be co •• ent.
\...

12

13

testified to would be appropriate.

not need t.' be l~J...•·· 7.

It does'

14 as simple ss in the third .itigating factor.

15 you've heard evidence that the defendant'e

16 mother left the children and the defendant

17 was no longer with his .other for the rest of

18 his life. In that re.pec~ you •• y coneider

19 the abandon.~nt. rather than just use the

20 short word abandon.ent w.ithout any

21 explanation of what t~e abandon.ent ie

22 about. I think that is too .uch of a

23 shorthand so tnere should b. a short referral

24 to what the ~vldenc. 1. and then what the

25 lsbel is that we've attached to it. Merely
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1 to list the labels is insufficient.

37

2 THE COURT: I think that's the

3 difference between your role and mlne. I do

4 not intend on either side of the issue to

5 comment extensively or even at all on the

6 extent or quality of the evidence. I intend

7 to refer the jury's attention to it which I

8 think is my proper role. I think that .y

•9 comment addressing to their attention these

10 five particulars is appropriate and

1 1 sufficient. I think 1n summatl~n you have

13 to fill in that cr'~

c 1 2 the opportunity as well as the responsibility

14

15 we disagree.

16

MR. PRESTO":

THE COURT:

Clearly, .Judge,

Okay, you do your

17 thing and I'll do sine.

18 MR. PRESTO": On page six at

19 the bottos, in the explanation of the

20 .itigating factors describing extre.e .ental

21 or .action.l disturbance, you have,

22 "influenced hi. to co•• it the .urder.· Xow,

23 as I read the statute, the influence refers

24 to the .ental or .action.l disturbance.

25 Under the influence of .ental or e.otional
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~ 1 disturbance. such .s under the influence of

38

2

3

alcchol.

~equlred.

There Is no c.u •• ~lon that'.

You need not prove that the

• alcohol. for exa.ple, In any defene. when we

~ say under the influence of alcohol, caused

6 hi. to do an act. The law doeen't require

7 that type of thIng when they de.cribe under

8 the Influence of. It aerely requIre. that

9 the alcohol be present 1" • certain fora. In

10 thIs way here, In thIs factor here It aerely

11 requlr~. that the aen'tal or .aotion.]

12 dIsturbance be present In the extreae fora.

13 The act ne,d not t~ . ~u •• d by it. It need

14 only have been pre.ent to the extent that It

15 Influenced hI •. The causatIon Is another

16 issue. I thInk It's a separate I.sue,

17 THE COURT: So you don't .ant

18 ae to strIke Influe~ced hI •• you want ae to

19 strIke to coaait the .urder.

20

21 correct.

22

MR. DAVIS:

THE COURT:

Y•• , that'.

How .bout In.t.ad

23 of s8yIng Influenced hia to coaait the

24 aurder, how ~bout Influenced hia at th. tla.

25 the aurder was coa.Itted? There ha. to be
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up to the period. and the sentence now read.,

thls .1tlgatlng factor ls establlshed by

evldence showlng tbat the defendant was

suffering fro. an extrea••ental or .aotion.l

dlsturbance and at the tl.e that the .urdsr

1

2

3

4

5

6

7

8

soa.

thls.

relatlonshlp.

MR.

Strlke the

1I11

PRESTON: Can I suggest

second 11ne fro. the bottom

9 wae co•• ltted he we. under the influence of

10 that dlsturbance.

dO the same thIng. The dlsturbance

influenced hi. ~~ .~- tia. of the aurder.
(

1 1

12

13

THE COURT: Well. It's golng to

14 Strlklng to co •• lt and Insertlng at the tl.s

15 0 to

16MR. PRE S T ON : Ce r t al n 1 y Yo,u r

17 Honor'a language 1. an laprov••• nt in your

18 dlscretlon. I'. not wholly satlsfled. thank

III

20

you.

THE COURT: I understand.

21 That's part of 11fe. Mr. Preston.

22 Mll. PR~STO.: I object to the

23 word vl01ent ohange on page seven. elght

24 11ne. down. by dlsturbance I .ean agltatlon.

25 confuslon or vl01ent change. I don't thlnk



'0

MR. PRESTOII: On page .ight

you've alr.ady .truck the r.habilitation in

th.t di.turb.nce require. th.t there be .ny

typ~ of intern.l violence in hi. thinking.

Contusion. frustration. all of thoae thing.

MR. PRESTON: Ag.in the l.at

.entence of th.t fir.t p.r.gr.ph. influenced

hi. to co•• it the .urder i. the ••••

probl •• --

evidence in this ease of any violent brain

.ctivity in.ide. Cert.inl~ the act w••

violent, but when I think when we •• y violent

ch.nge. th.t i. not .ppropri.te to this c •• e

.nd I think it' ••i.le.ding to the jury to

interject it. I would •• k th.t the word.

violent change be struck.

THE COURT: Mr. T.l •• nik.

MR. ~--ASNIK: I don't wiah to

I ' 11

Influ.nc.d hi. at

I don't have.

I don't think there's

THE CO:JRT:

THE COURT:

Thank you, Your Honor.

the ti •• of.

can be a disturbance.

be he.rd.

•• jor proble. with th.t, Mr. Pre.ton.

do it.

1

2

3

,
5

6

7

8

9

10

1 1

12

13

l'

15

16

17

18

19

20

21

22

23

2'

25

\...

(.

D
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2

3

41

the center of the page. If Your Honor 1_ not

going to put in the jury she~t the proposed

additions concerning the specifying of

4 aggravating factor.

charge, not In the verdict

5

6

7

the. in the

THE COURT:

MR. PRESTON:

I'. going to

I was going

put

sheet.

to

8 suggest an alternative proposal and that is

9 that in State versus Ja.ie Barone, capital

10 murder case in I believe Morris County

11 THE COURT: I'. fa.iliar with

12 it.

Judge Collister agreed to leave a space under

.itigating factor C in which the jury could

put ~own those factors that it found. Ths

jury did so and I would ask that if the Court

is not going to accode to .y first request,

that the jury be allowe~ in this case to havs

a space in which to put their deter.inations

as to the specific aspect. of .itigating

factor H that they found. I've noted in .o.e

of t~s opinions, not all of the opinion.

certainly, t~.t there have b •• n ao ••

questions by the ourt a. to what the jury

l

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. c •. _~TON: In Morris County,
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n
~ 1 did find or did not find with respect to

2 agg~avating and sitigating tactors. I

3 believe that this approach i. the sinisus to

4 address that concern.

THE COURT: Agaln I's not happy

Ii wlth that. I'. not respona1ble obviously tor

7 the defendant'. intereat, but I think it'.

8 less in the defendant'. intere.t to do that

9 than to do It this way. I think • charge

10 that enables the jury to be .osewhat sore

11 flexible rather than a verdict sheet, aoae

1 2 juror for ex.sple sight be reluctant to

13 identify his8elf ·'icly a. the only juror

1. who finds evidence of s .peciflc group three

15 sltigating factor.

1 Ii MR. PRESTON: Their n •••• are

17 not on the jury verdict fors.

18 THE COURT: In the end when we

19 poll thes, a. I have to indicate to thes that

20 we wl11. when we get down to sitlgatlng

21 factora and aak thes If they ara In fact In

22 agr~asant that thia 21tlgatlng factor a.lata.

23 to tha axtant that wa gat down to that polnt

2. ! thlnk It'~ inappropriata to apaclfy whlcb

25 of tha othar factora thay find ara not. I
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1 think it's sufficient to Instruct the. a. I

'9

2 have here that any at these 1s sutticient to

3 onstitute the aitigating tactor and that

, they don't h.ve to p.rticul.rize.

5 MR. PRESTON: I .. auld object to

6 .ny polling at the jury .. hlch •• ked .ny juror

7 to specify what factor be found or didn't

8 tind. I think th.t the question .sked should

9 be the a.a. question th.~' • •• ked In any

10 cr1.1na} ca.e: doe. the verdict sheet reflect

11 the .. ay you voted?

13 you can do that 11. .1 verdict sheet where

l' the verdict is unaniaou.. Wh.re•• this is

15 the only pl.ce t·h.t I kno .. at in our criain.l

16 juri.prudence th.t the v.rdict doe. not h.v.

17 to be un.nt.cua, how do you l •• ve roo. tor a

18 juror who h.s not tvund • aitig.ting f.ctor?

19 There i. an awk... rdn.ss in th.t that ... h.v.

20 not y.t discussed. but the t.ct i. that the

21 unique .sp.ct at this v.rdict .h•• t. in .v.ry

22 oth.r verdict .ti •• t the .n.... r au.t b.

23 unanjaoua.

\...

(

12

2'

25 dis.gr.e.

THE COURT:

MR. PRESTON:

You can't because

I t.nd to
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1 THE COURT: We'll discus.

2 polling at another tiee.

3 MR. PRESTOII: I think since it

• was part of Your Honor l
• reaeoning on this

5 application

6 THE COURT: IrrespectIve. we're

7 going to leave it the way it i •• Mr.

8

9

Preston. Next i.sue.

MR. PRESTOII: The i.sue that I

10 was addressing arose at the botte. of -page

11 eight and specifically for ~he record I wa.

12 requesting that the language enue.rated on

13 the verdic'· sh.et ~. added at the .nd of the

14 .entence. the p.r.gr.ph .t the bottoe. the

15 paragraph beginning. you .hould con.ider in

16 eiti:Jation.

17

18 you're •• king.

19

THE COURT:

MR. PRESTOII:

I'. not clear what

If .ny of you

20 conaid.r. that th.r. i ••vid.nc. of this

21 n.tur •• that i •• eitig.ting factor in this

22 c •••• you .hould i4.ntify th.t .vid.nc. in

23 this p.rt of your di.cu •• ione .nd .nue.rat.
(

'-. 24

25

it on the v.rdict .h.~t.

THE COURT: That'. what you
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1

2

already asked.

MR. PRESTON: I'. referring to

3 the verdict sheet, I'. saying that I want

4 that In.

6 lssue.

THE COURT: I understand. Next

7 MR. PRESTON: The other i •• ue

8 ls that that language ln the .a •• 11ne tall.

9 to retlect the tact that the jury ls not

10 restrlcted to just the penalty phase or to

11 any pa~tlcular part ot the flr.t phase ot the

13 tree to senrch th~ __.~lre te.tl.ony ot thl.
c 12 trlal ln tlndlng ~ltlg.tlng evldence. It 1.

14 tr1.1 w1thout re.tr1ctlon. Tb.t'. the

15 language of the c •• es, in ••• rch of

16 alt19atlng tactor •.

17

18 jury that.

19

THE COURT:

MR. PRESTON:

I b.v. told the

My •• cond

20 objectlon wlth that 11n. 1. th.t that 11n.

21 wa••1.1eadlng •• to th.t 1 •• u •.

22 THI COtiRT: Flr.t 11n•• ••••

23 p.r.~r.ph addr ••••• that 1 •• u •.

(
\.._. 24 MR. PIlISTON: Th.nk you. 3udg•.

25 I h.v. no turth.~ co•••ot. to •• k •• 3udg•.
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1 THE C.OURT: Okay. Aa I •• 1d,

46

2 when ~he jury 1s out please ~e.lnd me and we

3 will discuss questions relating to polling of

the jury which I have forgotten o aeot1on

~ until now. but which have caused a. distre ••

6 in prepa~ing, because I'a aindful of the fact

7 that it l
• soa.thing unuaual. All right, are

8 we ready then to proceed with the t.stiaony

9 of Doctor Dyer?

10 MR. PRESTON: Your Honor, a

1 1 couple of things. One. the Prosecutor and I

,, 12 have agreed on a stipUlation ot fact., part

13 ot whlch r~late. to uoctor Dyer'. t •• tlaony,

14 so I present that to the Court.

15 THE COURT: Stipulation is that

16 the ~efendant was born on Auguat 10, 1i57 and

17 that the letter wae .eized in 8 val ••• along

18 with other personal property of the defendant

1i on April 26 at the Atlantic P~lace, had been

20 left there on April 26 at 10 o'clock by

21 Highlander. Those facte are indeed

22 stipulated, gentle.en?

23

24

"R. TALASNIIt:

MR. PRESTON:

V•• , Your Honor.

Ye., Judge.

25 THE COURT: Okay, I will
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•

1 present the. to the jury now, that 1. whan

2 the jury co.es In. D-18 ls ~olng to be

3 adaltted into evidence, Mr. Tal •• nik, and

• offered, Mr. Preeton, or not?

MR. PRBSTOIl: Yea, it: can be,

6 .JUdge. ~ was golng to cover It elther that

7 way or with specific reterenc •• In the

8 testl.ony. but I thlnk I'll otter it.

9 THE COURT: ~r. Tala.nik.

10 MR. TALASIlIIC: Well • .Judge. I

11 have a proble. wlth the let-er belng ad.ltted

12 i.nto evidence. I recognize that the rule. ot

13 evld~hce generally Qon't apply to the

l' subalselon ot evldence in .upport ot

15 .itlgating tactor •. However. to a. there are

16 subs~antial proble.s wlth authentication that

17 go to the palnt ot ~aklng the docu.ent

18 unreliable and 1rr.~.v.nt. There ha.

19 baen--

20 THB COURT: May I .aa it.

21

22

plea.a7 Go ahaad.

MR. TALASKIK: Thara ha. ba.n

23 no indication that the latter wa. writtan by

( 2' the detendant, thera ha. b •• n no Indlcatlon

25 th.t tha latter w~. elgned b~ the detendant.
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48

there was no indication .a to when the letter

2 was ... ritten, there Is no Indlcation that the'"

3 lette~ was ever sent and there Is no

4 indication a. to whether it wa. intended to

ever be sent. We don't know who wrote it,

6 when it wa. written or for 'what purpose.

7 MR. PRESTON: 3udge, why donlt

8 we wait till the doctor testifies? I suspect

9 that Mr. Talasnik's objections are divided

10 into two categorie•. Nuaber one. they go to

•'-

11 its weight in terms of how nuch of what's in

12 there is truthful or aeaningful. ·that type 'of

13 thin~. and that's Q ~uestion for the jury to

14 decide. even in a gUilt phase trial. The

15 other part is its adaissibility in teras of

16 auth~ntlc.tlon, in ter •• of whether he wrote

17 it. and I seggsst to you that the Prosecutor

18 can't tell you 1n g60d fa1th that he doesn't

19 believe that the defendant wrote 1t. that

20 even though 1t's unsigned and undated it wae

21 seized before the aurder was coaaitted. Ne

22 are not aeking any claia that It wae eent.

23 We a~e not aaking any claie that it was

c.. 24 atteapted to be .ent. All the only real

25 basic fact is did he wr1te It and since it
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was seized in his briefc.se, since everything

2 the Prosecutor ha. done so far has been

3 consistent with the presumption that it was

4 his product, I think that he can't contest it

on that ground and I won't move it into

evidence now, I'll wait till after the

doctor's testimony and then make ay decision.

letter. Anything further at this ti.e before

we bring the jury in?

MR. TALASNIK: Yes, .Judge, one

matter. With respect to the tape, very early

on in the ~ape there is an introduction by

the questioner that reters to her having been

employed by or being paid by the Offica of

the Public Defender. So.etiae. in .o.e ca.e.

(
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THI! COURT: I've read the

17 courts have a preble. with and def.n ••

18 lawyers have a probl •• with reterence. to the

19 Office of the Public Defender so.ehow

counsel would have any proble., I si.ply

bring it to the Court's attention.

MR. PRISTON: I've discusaed

that with the interviawer, already. I've

20

21

22

23

24

25

prejudicing a jury against

the extent that this Court

a defandant. To

or this defenae
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reviewed the tape and bad to evaluate it. I

to working for the PubliC Defender.

when ahe testified, .ad•••veral reterence.

I would

My proble. 1. I

I alao point out

I understand that.

I'll per.lt you If

May I have one aa.ent to

THE COURT:

MIl. PRESTOlf:

THE COURT:

THE COURT:

THE COURT:

~ll right, .lterlff, get the

Doctor Dyer, you •• y return.

probl •• In this c •••.

that thl. 1•• Yld.n~e being adduced by the

jury.

Itla • clo •• cell.

don't ••• any-issue to be rai.ed by it.

don't think that it's a proble. right now. I

that'. edited.

in this c ••• , not to •• y that .e wouldn't

derendant.

course of action --

Perhaps it's better not to be, it'a • better

ralaa it 1n ao•• other situation, but not a

3udge, and I think that It 1. not a proble.

you want to excise it.

dl.cu•• thl. again with Mr. Davl •• 3udge'

don't want to present to the jury ao•• thing

.1~ply point out ~a.t yesterday Ma. Alfonso.
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whether In the flr.t ~ha.e of the trlal I

tOTglve a. in that I'. goIng to rep•• t. ay •• lf

DULY SWORN, WAS BXAMINBD AND TBSTIFIBD AS

FOLLOWS:

Th.t

We'll

If I dld you'll

We interrupted

Okay, ladle. and

Sorry we're.

So•• tl ••• there are tacta that

I Gun't r ••••b.r frankly

DYER/PRESTOIf

DYE R, HAVIIfG BEEIf PREVIOUSLY

In general. of cour•••• 8 you know youth ••.

though th_re 1. no apecitic evidence.

the part i •• agr •• the jury ••v consider to be

tact. even though there'. no evidence of

a 11ttle blt.

hi. t.atiaony yesterday .fternoon.

can only consider w~.t you h.ar eVidence at.

So.ett ••• ther_ are tacta that the part i ••

ag~ee .ay be .ub.ltted to tbe jury even

referred to .tlpul.tlon•.

stipulat1on.

F R A If It

11ttle blt late.

pick it up In juat • aecond. and Doctor. I

r •• lnd you. you're still ander oath.

Ladl •• and gentle••n, very

briefly, I have two facta Dr • couple of

tact. which are the content of •

THIl COURT:

gentle.en, good .orning.

Doctor Dyer 1. te.tlfylng.
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together with any ot the other evidence that

not nece.sarily aore or Ie •• i.portent than

are a couple ot facts Il a going to present to

Mr. Preaton. yo~ aay procaed with Doctor

Dye,..

Okay.

Second. that

Thank you.

In this caee there

You •• y consider thea

MR. PRaSTOlf,

How i.portant you conalder the

The briercaae had been lett there by

The fact. that are being stipulated are

aurder. at 10 o'clock 1n the aorn1ng.

Palace.

Jr. wa. born August 10, 1951.

is called a stipulation.

you rec&lve.

Richard Highlander at 10 a·clock •.•. on

Monday. April 25. which waa the day ot the

you.

any other eVidence.

stipulated tacts Is up to you.

The tacta are •• tollows.

Firat. that the derendant Richard Highlander.

the letter idantirred yeate~day aa 0-8 you

•• y rea•• ber wa •• yellow han4wrltten letter,

w•• aalzed in a val ••• along with other

personal property of Richard Highlander on

April 215. 1988. that is the day atter the

aurder, .t the R•• ort Develop.ent Coapany at

1515 Boardwalk. known a. the Atlantic
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DYER/PRESTON

.Judge.

DIRECT EXAMINATION (Contlnulng) BY MR.

PRESTON:

Q. Doctor. were you retained to ••ke an

evaluation on an individual, Richard

Hlghlander, .Jr.

A. Yes. I wa ••

Q. And who retained you to •• ke that

evaluation?

A. The Offlce of the Publlc Defender.

Q. In •• king that evaluation were you

provided with docuaenta tOl your review?

A. Yes, I wa •.

Q. D1~ those docuaenta include atat ••ent.

of an lndlvldual na.ed Rufua Duff?

A. Yea.

Q. Do you r ••••bar what kind of docu••nta

they .. ere?

A. Ae I recall they .. ere etate.ente that

Mr. Duff .ade to the pel lee and to the

Pro.ecutor's Ottice and a1.0 I r.vl ••• d Mr.

Duff'. trial tr.n.cr~pt•.

Q. Do you recall etate.ente by or any

intor •• tian tnat wa. provided with re.pect to

e N~ckey Ch~.bere or Ed .. ard Cha.bere?

aERALD W. ABARNO, OrrICIAL COURT REPORTER
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•• , and also so •• hand_ritten not •• on legal

paper that Mr. Mooney had .ade, Officer

Mooney rather.

Q. What about individual. Robert Brook.,

Mich •• l R•• d, Stephen .ay.ard, Richard

A. Ye •.

Q. Wh.t about .adividual., an individual

n •• ed Tla Mooney?

A. Ye •.

Q. What wa. the nature of that

infor•• tian?

A. I reviewed Mr. MooDey's trial

A. Y.s.

Q. Were they s~ate.ent. of a sIMilar

nature or docbaents ot • sl.llar nature?

A. Yes, they "'ere.

Q. And were they also trial transcripts?

A. Yes.

Q. What about Judy Bryar., an individual

by that n ••• , did you review Intor••~ion

concerning her?

A. Ye., I did.

Q. And waa that infor.ation of a ai.ilar

nature?
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Ste.art. did you review any infar•• tian with

regard to the.?

A. I rev i_wed a nuaber of stateaent. by

these individuals.

Q. And did thea. atate••Dt. tbat you're

referrIng to also include trial transcript.?

A. Yes.

Q. Do you know, exclusive of the trial

transcripts, for the .oat part what wa. the

source of the atat ••ent. or the reports on

those tour individual.?

A. Aa I recall "the•• were atat •••nt.

glven both to the Atlantic County

PT.o •• cut~r'. Ottice and to the PublIc

Defender'a Ortice.

Q. Di4 you have the opportunity to review

any reports or atat ••• nt. by Judy Bllenbogen?

A. Yee.

Q. Row about ~.nnlt.r Saltz?

A. Yea.

Q. Brian Abruzzi?

A. Ye •.

Q. In the.e ite •• that you reviewe4, 4i4

th~•• include reports by the Pro •• cutor'.

Oftlee al.07

GERALD W. ABARIIO, OFFICIAL COURT REPORTER
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A. Yee, tlley did.

Q. In other worda, there were soa.

reporta by the defense inveatigator?

A. Yes.

Q. Wllet about trial tranecripte, did your

review include any trial tranacript. ot these

indiviiiuale?

A. Yee.

Q. Now, witll reepect to an individual.

Mot.he Shinar, do you recall reviewing any

report. or intor•• tian?

A. V•• , I ~.vlewed • police report on Mr.

SlIinar and aleo Mr. SlIinar'e trial

tr~noJcrlpt.

Q. Do you recall ~evJ.wlng any

intor.ation about an individual na.ed Tyler

Pi~zgerald?

A. v••.

Q. And wllat kind ot intor•• tion did you

review concerning her?

A. Th ••• were atat ••ente to the

Pro •• cutor'. Ottice and coaplaint. 8igned by

lIer. by lIer tatller or brother and by a .ale

tr~end ot lIere by tile na.a ot Cllrie Ford.

Th ••• were co.plaint. againat the defendant

GIRALD N. ABARNO, OFFICIAL COURT RIPORTIR
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Highlander.

Q. Were they connected with the charges

that are the ~ubject of this trial, thoa.

coaplaints?

A. No.

Q. Did you have an opportunity to review

any recorda concerning Richard Highlander,

3r.?

A. Yea.

Q. What kind of records did you review?

A. I reviewed ao •• Florida achool r.co~d.

of Mr. Highlander and also ~ report of an

investigator who interviewed Mr. Highlander'.

thlr~ or 8ecbnd Qc teacher, Ruth Scobey.

Q. What about state.ente that •• y have

been .ade by the defendant hi ••elf. by

R1chard ~lgbl.nder, ~r. 1n connection with

the •• charge., .ere you able to revie. any of

tho•• atat ••ent.?

A. Ye., tbere were •• veral cont ••• lona

that Mr. Highlander offered and .e I recall

th••••ere both to PBI peraonnel and to the

Atlantic City l*ic) ~ro.etutor·. Office. aa

.ell •• 50 •• tranacript. ot taped interview.

with Inv•• tlgatara ot the Public Defander'a

GERALD W. ABARNO. OFFICIAL COURT REPORTER
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then you do not wiah ~o be e ••• lned today,

Hi~hland.r, Jr., i. it etill po.eible to aake

any kind of. p.ycholog,ical evaluation of hia7

How did

At that point

I then a.k.d hia,

I introduced ay.elf,

What did that consi.t of?

and he .aid that he did not.

the interview wa. concluded.

Q. Without .n exaain.tion of Richerd

had nothing to .ay to ae.

Office.

Q. In connection with your evaluation,

your p.y~bological evaluation of Richard

Highlander. 3r .. did you conduct a personal

interview with hia7

A. Yes, I did.

Q.

that transpire?

A. That con.isted of ay entering the jail

tor the pucpoae of seeIng hi., he had been

advised that I wa. going to co•• to Atlantic

County to interview and te.t hi.. Mr.

Rig lander wa •••corted inta the roo. by two

co~r.ctlo~. ofticer •.

ahook handa, I •• ked hi. to take •••• t. I

a.ked Mr. Highlander if hi. attorney had

.d71 •• 4 hi. that I wa. co.log to ••• hi.. Re

.aid that he had besn .0 advi.ed and that he
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A. Yea.

Q. How is that possible, Doctor?

A. It's pbssible in this cas. because ay

evaluation at Mr. Highlander 18 ba.ed on

rather thorough doeu.entation of the event.

that led up to this trial, evente of the

eria., .s well .s a social ca •• history that

was prepared by Alfonso A•• ociat.a ~nd.r the

direction of Ma. Cecilia Alfoneo, who 1••

clinically certified aocial worker, and

further the •• clinical ca•• history report.

were ••pllfled by • vldaot.pe of • rather

lengthy interview with the defendant' ••other

whish wa. 81.0 co~_~ct.d by Ma. Alfoneo.

Q. Would it be pr~ferable to have an

interview In order to .ake your evaluation'

A. An interview with the eubject,

certainly.

Q. And do you feel that your evaluation

ie queetioneble or in any way eignificantly

iapaired becauee of the feilure of an

intervie. In this c ••• to take place?

A. There .~e c.~t.lnly •••y unknown

tactor. that ari •• fro. tba ab •• nce of •

direct interview with the eubject, but in
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Highlander w~o wa. clearly advised that I had

been retained by hie attorney, the office

tera. of addressing the specific referral

questions that were posed to •• by the Office

of the Public' Defender, it is ay opinion that

.y evaluation haa not been algnlflcaritly

co.pro.leed by the abaence of • direct

interview and testing of the subject.

Q. Ordinarily with the refusal of a

SUbject to be interviewed or sub.it to an

exaaination, would that signify anything to

you in ter •• of the result. of your

ex•• in.ticD?

A. Yea.

Q. And what things would it signify?

A. Tt.e .oat c~ ••on rea.ona tor an

individual·. refusing to be evaluated are

either that they perceive the ex.ainer ••

ao •• body who 1. working against tbe., and

this ha. happened to ae in the paet in ay

work with parent. ot children who are under

the supervision of the Division of Youth and

P •• ily Service •• the •• parent. tend to ••• a.

a •• oaebody who has been hired by DYFS to get
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th.t ••• r.p~e.entlng hi. In this legal

.atter.

• The other chief reason tor a

subject's refusal to be evaluated

psychologically is the threat that very

highly eaotionally charged aaterial that the

subject has been atruggling to keep out of

conscious a.arene •• will be brought up a. a

result ot the •• psychological procedure., and

that I believe is what waa operating with Mr.

Highlander in hia refuaal to be exaained end

interviewed.

Q. Could you give us soa. specific facts.

.p~ciflc ~ntor•• tl~n that in your review of

the aaterials that lead you to that

conclusion about Mr. Highlander in this c ••• ?

A. Ye., Mr. Highlander'. history wa. an

extr ••• ly trau•• t1c one. II. talking about

hie childhood history. I would say tnat of

the child~en who are referred to ae by DYFS

for child abuse. that Mr. Highlander'S case

would rang•••ong th~ worat ten percent of

c •••• that are referred to ay ottice by

DYFS.

Specifically the events that I

GIRALD N. A.ARIIO. OFFICIAL COURT R.PORTIR
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DYIlR/-PRIlSTON

think were ~he aost preblea.tic for hi. in

2 teras of any kind of self disclosure to •

3 psychologist lnvolved .itn••• ing the brutel

4 rape of his aother by his father and

5 .1aulteneous physical abuse of hi ••other by

6 his father when he wa. four years old,

7 according to hi_ .other's state.ent on the

8 tape. the fact that he waa threatened by hia

9 father with a gun at the age ot five and

10 forced to plead for hi. life. Alao the feet

, ...... -

11 that hia father further intiaidated hia

12 throughout childhood accord'ng to the

13 .t.t~•• nts of hi. sister to Alfonso

l' A••ocjat •• by thro~AI.g knives at hi. and

15 other f •• lly a.abera .s well, and also the

16 fact that this individual who. according to

17 stat ••• ne. In his conte •• lons and so forth

18 and stat ••ent. of Alfonso A••oclat •• ,

19 pre.ents a •• very tough macho kind of

20 per.on. the fact that thia individu~l

21 .uffered froa bed wetting. froa nightaarea

22 and froa daytiae loaa of bladder control aa a

23 child. and I beLieve that all of the.e thinga

24 that I have •• ntlened were GO ••otional1y

25 load~d for ~r. K1ghlander, so ••barr••• 1ng

GIlRALD W. AaARHO. OPPICIA~ COURT RIPORTIlR
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and huailiating and rage provoking that he

did not want to disclose thea in an interview

wlth ae.

"Q. Do you feel then that the evaluation

5 which you a.ke in this Court t day is

6 reliable?

7
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A. Yes, I do.

Q. Is it do e according to the accepted

standards and pr ctice of your profe.slon?

A. Well, it'. the acc pted .tandard and

prac ice ot the prote •• ion of p. chology to

have an interview .nd exa.lnation wherever

pos.ible. Absent that, certainly there i.

aapI pr~cedent .~uin the profe•• lon ot

psyc ology tor drawing conclu.ion. in

re.ponse to .pecific referral que.tion. froa

profession lly prepared data, .uch a. the

data that wer available to .e.

Q. Speaking of that data, did you r view

an interview that wa. conducted with Richard

Highlander, Sr. and hl wife, Glady.?

A. Yes, I did.

Q. And co 14 you relat to u ••o.e ot the

.i nlflcant nfor atlon bat you aav haye

co ide in hat int view?

A8AR O. OrrICI L COURT I aRT R
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abu.ive behavior t~ward. hi. children with

the state.ent. of hi. fir.t wife. the

Highlander, Sr. and his second wite. Gladys

step-.other. Richard Highlander had

It'.

Par a child to

Mr. Highlan~er. Sr. al.o indicatedalater.

that a. early e. egQ fifteen Mr. Highlander

w.~ using drug., tur~ber that a. a teenager

ha .a. very jeelou. of hie girlfriende. end

intere.ting to co.pare hi. denial of any

defendant's .other and the defendant'.

this 1. quite nor •• t1v. In ay experience In

working with abusIve parente.

The rather. intere.tingly

A. According to the interview with Mr.

Highlander, who was Richard RighI.nderls

kind of therapeutic Intervwntlon. whIch

enough. denies being an abusive parent and

indicates an eno~.ou. degree of anXiety that

that should have b •• n .ddr••••d through 80••

the age at seven year •.

night •• res, he wet hi. bed and according to

evidently was not.

his father he urinated In hi. boots up until

i. certainly a clinically .ignificant proble.

exhibit the •• ay.pta•• up to the age of •• ven
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Indicate. that fro. a r.~h.r .arly age. that

1. fro. this defendant'. teenage y •• r., he

had • pattern of extr ••• Jealousy and

review of all the o~her docu•• nte that you

would ••• any connection betw.en hi.

experience. with hi. father'a treat.ent of

h1e .other, tor 1natanc., and how h. behaved

p.t~ern ~a. so d~b~urblng in tact that when

he was in the twelfth grade that it reached

proportions where hi. parent. felt that he

should be co•• itted to • psychiatric

facility, which is certainly a .ajor step for

a fa.ily to take jn dealing with a child's

proble.s.

DYER/PRIlSTOIl

that' •• quote fro. the report of Alfonso

A•• ociatea. and that in fact when one of

these gIrlfriends rejected hi., he physically

••••ulted her and .a a result of this ••••ult

he was co•• ltted to Coral Ridge State

Hospital, which is a psychiatric facility in

the State of Plorida.

This

How would that be .1gnlflcan~. Doctor?

That's s!gnlficant in that it

Is thiS so.ething that given your

physical •••• ulttven••• toward wo •• n.

Q •

A.

Q.
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i. a pathological iden~ltication in which he

beea.e p.yehologically ~he brutalizing parent

wi~h ~he lnt.ntile logIc; it I a. like you,

if I be eo•• lIke you. then you canlt bar.

••. It l
•• kind of •• gical thinking that w••

this young boy'e w~y out ot the terror cau•• d

by th ••••••Ault. upon hi ••other that he .aw

comaltted ~y h~. father.

DYER/PRISTOR

in hi. teenage years and later on In life?

A. Yea, it's .y conclusion baaed on ay

review of the' social history and a180 of the

videotape that Mr. Highlander's way out of

the extre•• anxiety. to the point of terror

that wa. caused by his witne•• ing tbe••

brutal acts of his father upon hi ••other.

hi. way out of that. hi ••••na ot

psychological survival w•• to fora.

pa~hological iden~itica~ion wi~h ~he

aggre •• or. a. the tera 1. called In

paychoanaly~ic p.y~hology. that ia to .ay

~h.t he .ade hi •• elt like hi. ta~her, he

Id~ntltl~d with n~. whole cloth rather than

.i.ply .elec~ing a.pact. ot the t.ther'.

behavior that he tound ~o be accep~able and
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reports of conversations with one Lucy Webb?

report. and what intor.atian you found there

and what wa. the source of those reports?

again Alfonso Associates and thes••ere b •• ed

on telephone Int2rvie.8 that were conducted

that while she wa ••• rried to Richard

Highlander, Sr .. • ~e took :ontlnuou8 b •• tings

from hi., that Mr. Highlander. Sr .•a. very

brut 1 toward her .nd ahe r ••••b.r. on.

oceaelcn where he bro~. her finger while in

the act of raping her in the pre•• nce of

Me. Webb 1nd1catee

She noted 1n th1e

DYER/PRESTON

Did you review any in~erview. or

Yes.I'd1d.

And could you tell U8 about th~~e

Yes. the source of these reports wa.A.

Q.

R1r.hard H1ghlan~er, Jr.

1n the early part ot May.

A.

Q.

telephone 1nterview that the 1nc1dent clearly

upeet tbe ch11d and that when R1chard

H1gh ander, Jr., then ege tour, told hi ..

tather to etop or begged hie father to etop

1a the tara ue.d here, that the father

elapped h1. and tolO h1. to ehut up, and

8ub •• quent to that incident and other

inc1dante that aleo 1nvolved bruta11ty. Me.
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DYER/PRESTON

Ma. Webb alao noted that ahe

Highlander. Sr.' a aecond wite.

hia aaeond wife. Gledya?

but that Richard Highlander. Sr. kept

that heatat ••and she- ..[a ~."iaor

Ther~ .~. an intervi.w with Lonni.herfL

it fro•••eing bow bi. rather treated •• and

experience. with hi. rather, and a. ahe puts

Glady., Gladys 1_ hi. step-.other, Richard

any Infor.atlon that would indicate how

Richard Highlander. Sr. had actually traated

learned to be •• an to wo.en becau•• of hi.

Webb ran away froa Richard Highlander. Sr.

Q. Did you have the opportunity to review

A. I'a looking through the docuaentetion

away she had to receive ·shock therapy.

and she was 80 depressed that after running

He wes just being ••an to hi., and Ms. Webb

becau ••

his n.a. sake, but Ms. Webb a1ao not •• that

Richard. 3r .. the defendan.t, becau •• he .. a.

Richard Highlander, Sr .• and the •• are ber

observation. you know. Richard 1. Who he Is

was able to regaIn custody of her daughters,

worda. did not ..ant Rlch.~d Highlander, 3r.

alao in these t~lephon. interviews .ak•• the

[] 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

GERALD W. ABARNO. or'ICIAL COURT RIPORTER



69
DYER/PRESTO.

Savage that I believe apeak. to that and

Savage. who 1~ Rlchard Hlghlander's full

sister, indicated, and this 1. alao in the

telephone interview that wa. conducted in

April by an ••ploy•• of Alfoneo A•• oeiate.,

Patrlc!a Mltchell. Ml.s Savage Indlcated that

ahe recalled her father pointing hi. gun and

throwing butcher knives at the children and

alao that wben ahe located Gladys, the

step.other, and her father y.ar. later, y •• r.

after she left the "ho.e. t~at ahe found that

thJe 18 a r6t.reti~_ to the defendant rather

than the father.

Q. Were you .,ver ••4e ••are at any court

proceed~ng. betwe.n Rlchard Blgbland~r. Sr.

and Glady.?

A. Bot that I can racall tro. tba

docul!1entatloft.

Q. I .how you what'. baan aarkad 0-19.

ask you it you've ever ••• n this before?

A. ~h, y.se thl~ 1. one at the docu••nta

that wa••ubalttad to .a by your ottlca.

Q. Do •• that refre.h your recallectlon ••

I'a sorry,

Lonniethat'. what I'. searching tor now.

the father had cau.ed Glady. --
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DYER/PRESTON

to any other intor.atian you alght have

considered concerning Richard Highlander, Sr.

and Gladys?

order that was applied for by Gladys

Highlander, the second wife of Richard

Highlander, Sr., and it states that the

petitioner, that is Gladya Highlander, doea

in tact tear for her lite and personal .ell

being and tbe well being 01 the ainor

children of the partie. and ha. just cau•• to

believe injury and ·fear. It •• eka •

restraining order against Richard Highlander,

Sr.

Q. Then would you say that there wa. ao ••

attention given tG this docu•• nt in

di.c.rnl~g the relationship betw•• n Richard

Highlander, Sr. and Gladya?

A, Yea,

Q. Did you receive any intor •• tian

through Alfonso A•• ociat •• cone.~nlng tho

health, phyaical health of Richard

Highlander, 3r. during hia childhood?

A. Yea, I did.

Q. And ~hat inforaation did you receive
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DYER/PRIISTON

his .other s.1d to one of the investigators

at Alfonso A••ociat •• that ahe n.arly loat

there?

A. According to the report of Alfonso

As.ocl.te.~ R~ch.rd Hlghlanuer, 3r. suffered

Alfoneo A.eoc1et.e Ind1cate. that RIchard

Highlander. the defendant, underwent a

cauterization of the n.r~ow h.art valve at

age fourteen, and that waa due to hi.

congenital nea~t condition. and alao tbat he

HIghlander, Jr. had .any heart proble•• , .any

.y.pta•• related to hi. b.art condition

throughout hi. infancy and in fact hi ••otber

.a. extra•• ly concerned that he .a. not

receiving adequate "••dieal care.

She dId ultl.at.ly flnd a

pediatrician whu ? - able to prescribe

eo•• th1ng that allevlated th.a. h.art

.y.pta•• that were ao distre •• ing to her.

The point here 1. that Richard, 3r. wa. Lucy

Wubb's, then Lucy Hlghland.r' •• lck chlld

who. ehe tended to be by and to be extre.ely

In fact

RIchard

Further the report fro.preoccupied over.

fro. a congenital heart condition.

hi. when he wa. two .onth. old.
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going tc req~est that that testl.ony be

stricken as beyond the Rcope of this

I hey. to .ake CJ~_c that I'. not rendering

any kind of a.dlC81 opinion here, I'.

sp•• king fro. ay experience a •• school

psychologist in reviewing ca.e file. of

children who were reterr.4 to •• wbo had

th••••y.pto••• but fro. that point of view

this rai.e. a red flag for organic brain

d •••ge becau •• the bluen••• around the

lips

DYER/PRIlSTOIl

had open heart surgery In 1985 and this open

heart surgery was for the purpose or

replacing the' defective heart valve.

Q. Were there any particular Inatanc •• 1n

Rick's childhood that you found fro. the

interview •• terials that his .other •••

particularly distres.ed over with re.pect to

that heart condition, any particular .y.pta ••

or occ•• 10ns of physical reaction that sbe

alght have been concerned with?

A. V••. around the age ot tour or five

.onths the intant, Richard Highlander, had

You.r Honor. t t.

How.

MR. TALASIlIIt:

spells of turning blue around the lips.
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DYER/PRIlSTOIf

He 1s not a aedlcal doctor.o 1

2

3

witness.

THE COURT:

MR. PRESTOIf:

Mr. Preston.

He 1s not

73

4 testifying as a aedical doctor, Judge.

(The following takea place at

don't think that I can per.it hi. to

speCUlate 1n front of the Jury. I don't

think there' •• foundation.

5

6

7

8

9

10

THE COURT:

MR. PRESTOIf:

I understand. but

May we approach?

I

11 sidebar, outaide the hearing of the jury).

12 MR. PRESTOIf: The doctor will

13 testify later on concerning an explosive --

14 • n j n t era.\ t tan t ...... : _sive disorder . He will

15 testify about psychological evidence of that

16 disorder. Hs will also teetify that in the

17 psychological diagnosis of that disorder you

18 look to incidents in the aedical history that

19 would be indicative, not a diagnosis that

20 he' •••d., but thlnge that other doctor. have

21 said and that's what he's looking for here.

22 THE COURT: There's nothing in

23 this record at this point that peraits that

24 conclusion. If he ha. acc ••• to or there 1.

25 evidence of .o.~ ..diee1 diagnosi. upon which
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per.it that.

(The sidebar conferenc. wa.

i. that Your Honor in.truct the jury to

dl.ragard.

includ. the interview with hi. fa.ily that he

had b •• ~ tr.ated at v.rioue ho.pitala, that

he had had an operation and all that other

.tuff7

The application

He didn't •• y

3udge, doe. that

Por now I

I I. not going to

Ladie. and

You •• y proc ••d.

MR. PRESTOK:

MR. PRESTON:

THE COURT:

THE COURT:

He aaid it raiaea the po.aibility.

par.it you to do ao.

DYER/PRESTON

he rell •• to .ake a dec181on, that's another

thing, but I won't per.it hi. to si~ up here

and tell thia' jury that he thinka --

that.

gentl ••• n, at thi. point you will not give

any con.ieseration to any augg•• tloD of any

pQrticular .edical condition of th. defendant

unl ••• and until there 1a evidence that would

concluded) .

MR. PRESTOK,

withdraw the qU •• tiOD.

MIL TALASKllt·
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DYER/PRESTON

evaluation?

handa and. alao throw kitchen kniv•• at h.0l';"'.

80a. evidence" that ha. been presented to you

That ot course a.y be considered .a there Is

You

Thank you. 3udge.

NO, it: do •• not.THE COURT:

BY MR. PRESTON:

MR. PRESTON:

And you indIcated a faw thlnga ahe

Yea.

Were there other it ••• that were

Ye., Lonnie Savage indicated that ahe

You lndlcated alao that you had

that would enable you to consider it.

felt were aignificant in ••king your

A.

Q.

preeented to you 1 •• oer interview that you

particular Rlchard Highlander would cry. and

A.

r ••••b.r. the rather pointing hi. gun at the

aald.

Q .

reviewed a r.por~ of an interview with Lonnie

chl1dran and throwlng butchar knlvaa et thea.

Savage.

The children would g~t acared and. cry and In

that thie e~uae happened alaoat dally or

that ha would abuae LUGY Wabb. then Lucy

Highlander. the defendant'a aother wlth hia

••v proceed.

0 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

III

20

21

22

23

24

2&

GIRALD W. ABARNO. OFFICIAL COURT REPORTIR



76
DYER/PRESTO.

every couple ot days.

Q. Old she recount to you any prable••

that her father a.y have had with eubatance

abuee?

golng to ohject to the fora of the queetlon.

This witne •• never peraonally interviewed the

witn••• so the tor. of the que.tion. whatever

Lonnie Savage related to hia 1. i.proper.

phra.ed Inartfully.

BY MR. PRESTOIf:

Q. In revlewln~ the interview that •••

conducted with Lonnie Savage, did ahe relate

to the interviewer any intor •• tioD concerning

Rlr.hard Highlander'a subatance abu •• ?

father. Rlchard Hlghlander. Sr .• had great

prabl ••• with drinking. with alcohol abl.-oU!.

Q. And dld .he recount any .peciflc

1natanc•• at that to the Interviewer?

A. Fro. what I can gather fro. the fact

thet ahe relate. that Mr. Highlander had ~

very .erlo~. drlnklng prohlea. Mr.

Your Honor, It.

I withdraw the

Sh. Indlcated that her

MR. TALASlfIJt:

MR. PRESTOIf:

The Prosecutor 1. correct, it wa.

V•• , ahe 41d.A •

que.tion.
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OVER/PRESTON

Highlander. Sr .• and that the abuse occurred

aI.oat daily or every couple of day3. that

aany of these' instances of abus. were

••• ociated with intoxieation.

Q. In your profesalon, Doctor. 1. it the

practice to revie .. and rely on report.

prepared by prot.s.lonal ~ocl.1 worker. in

obtaining such histori.s and such

doeu.entation?

A. It _oat certainly 1 •.

Q. I. It routlne?

A. Y•••

Q. I. It the klnd of thlng whlch the

pro! ••• lon reels _~ reliable and trustworthy

to do?

A. Ve ••

Q. Nlth r •• pect to the quallty and the

infar •• tloQ that wa. prOVided to you in tl\Q

report: done by Alfonso _asoelat •• , bow would

you chara.cterlze the quality and the ••aunt:

of Infor.atlon wlth whlch you were provlded?

A. I'd •• y that thl. 1. a very hlgh

quallty .oclal ca.e hl.tory and I do not .ee

any flaw. in the technique or in the way th.

.aterlal 1. organl ••d.
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DYER/PRESTON

in relying on those reports In aaklng your

evaluat1('ln?

intar.atlan concerning Ma. Pranglone, Mr.

Gerald. Diane DeLulg~?

wa. Riehard Highlander'a W1t., actually ahe'a

DIane OeLulgl Highlander, there 18 .ention of

Wi th

Insofar a. MI ••

Witn reapect to the intora.tion on Ma.

Do you feel coatortable and confident

Yea, I do.

Now, Doctor. have you revl~wed any

Yea.

What kind ot intoraation did you

There ia aention ot Ma. DeLuigi, who

Q.

with Mr. Highlender.

Pranglone 1. concerned, I revle.ed a

supple.ental report of the Atlantic County

Pro •• cutor's Office reporting an interview

with Mi •• Prang1on. by an Inv•• tigator Young.

Q.

A.

review?

he~ in th~ Alfonso A•• ociat •• - report.

respect to Tyler Fitzgerald, there are

coap1ainta againat Mr. Highlandar aigned by

A.

Q •

Ma. Fitzgerald and her relativ•• and alao •

•• le friend of hera and alao • atat ••ent by

Ms. WJtzgera!d recounting har relationshIp

A.

Q •
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DYER/PRESTON

Prang lone and Ms. Fitzgerald, wbat ••• the

detene. coun.~l or was it fro. it ••• prepared

by the State fro. police officer. or the

Prosecutor'. Office?

A. It wa. the latter, it ••• prepared by

the State.

Q. And. they were in CODDection .'lth other

offense. that w.~a not tha aubjact of th1.

tr1a17

A. I conclude fro. the date of tha

Frangione intervi •• that t4at bad ind••d b •• n

Q. But What about the clrcu•• taac •• and.

the event. recounted in the report. do they

ha"e a relat10nah1p to th1a tr1al?

A. No.

Q. Row, when you rav1awed the or1g1n.l

record., I be11eve you had de.cr1bed R1chard

Highlandar, 3r.'. traat.ant of a girlfriand

for wh1ch ha wa. being traatad at that

institution and When you revie••d tbe report.

cor-earning M•. Pit_gerald and Mi •• Prangione,

wora you a~le to gain any in.ight into Rick

to tha

Wa. it fro •

conducted in relation to the --

• ouree of that intor •• tian?
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anybody .0 he wa. ~etting hi ••elt up to

DYER/PRESTO ..

Highlander, Jr. 's pattern of behavior in his

relationship with woaen?

A. Yes, I'was.

through a honeyaoon ph ••• where Mr.

Highlander idealized the wo •• n, would treat

the wo •• n with re.pect and consideration and

would look to this wo •• n •• so••body who

could .olv~ all hi. prob1e•• and then when it

Q. What in.ight were you able to gain?

A. Mr. Highlander i. an individual who

suffered an extra•• ly trau•• tlc and

e.otionally deprived childhood which lett hi.

with. nuaber of very de.p ••otion.l scar •.

He att.apted to heal 80•• of these scars In a

very pathological w.y through hi.

relationships witb wo •• n.

The pattern wa. a. follow •.

Mr. Highlander would beco.e involved with a

wo.~n. hl& agenda tor her wa. apparently to

.upply hi. with allot the attection,

acceptance, approval and ••otion.l .ecurity

of which he had been deprived in hi.

Thi. i. an i.poaaible ta.k tor

The relation.hip would typically gotail.

childhood.
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DYIlR/PRIlSTOIf

bee••• apparont ~hat he had not found the

peraon who .a. going to solve th@s. prob: ·~s

tor hi.; and ~. I indicated nobody could

because thea. were voracious .aotion_l nee~s

that he had, then he would beeo••

disillusioned and frustrated and becau•• or

this disillu.ion.ent and fru.tration he would

engineer situations in which the wo •• n would

be provoked into rejecting hi •.

Thi. wa••o.etbing that he

bi ••• lf •• t up through hi. po••••• iv.n••••

hi. de.andingne•• and hia general i.po •• ib:e

conduct toward the •• wo ••n, and when the

reaction ~ •• elicited, the reaction that he

consciously or unconsciously had precipitated

In the •• wo.en, then they would In tact

reject hi. and at that point he wou,ld beeo••

enraged and vlo1~nt, physically ••••ulting

th••• wo•• n and alao threatening th•• and

threatening their fa.ilie •.

In the ca •• or the young wo.an

by the n ••• of Su•• n Sharp who wa. the object

of .uch ~ehavior When Mr. Highlander wa. 11

y.ara old. tbe typical pattern .anife.ted

it.elt and in fact Mr. Highlander took out a

GIRALD N. A8ARNO. OWWICIAL COURT RIPOR I



82

about things sUch a. the defendantls

••ploy•• nt evaluation or school recorda or

thing. ot t.h.t ~ort?

Highlander's stated goal here was tor Susan

Sharp not to back out ot this relation.hip,

not to rej .. ct hi. and we .ee this pattern

repe.ted witb the other wo •• n involved.

Now. with Suaan Sharp there \•.• S

DYER/PRESTON

gun and thre~tened to kill hi.selt, and tro.

what I gather fro. the Coral Ridge reports ;~

actually discharged this weapon, so here was

an instance in which you had this enraged

reaction when a wo •• n rejected hi •• fter he

bee ••• excessively po••••• iv. and d ••• ndinq

and the us. of the fireara, and Mr.

wo~el •• 1~h Pranglone and with Tyler

Fitzgerald. there wa. the •••• pattern a. had

occurred with the vieti •• Ma. Sl.onelll. th.tt

tho•• wo •• n had be.n ••••ult.d by Mr.

Highlander and h. threaten.d to kill th •• it

thay sbould prs •• charg •• again.t hi •.

Thatls true for Tyler Fitzgerald and for M1 ••

"rangioR•.

Witb the.e other

Were you able to review any report.Q •

no threat ot going to jail.
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of. Doctor?

inco.plete recorda.

evaluationa and soa. school records fro.

Florida.

tragaentary, very a1nla.l. what wa. the levpl

of coapletene •• of thea. report.?

t do not recall other

Now, were thea. recorda coaplete.

In tact what did they actually con.i~t

I would characterize thea a.

DYER/PRESTOII

Yea, r reviewed both hi •••ploy.ent

The ••ploy.ent record that I reviewed

A.

A.

Q •

Q •

evaluation .a. good.

A.

conai.ted of an evaluation by • supervisor I

believe at Harrah'. where ths individual.

RlchMrd H~ghlander. wa•••played a •• WIndow

wa.her and Mr. Highlander received a

.atisractory evaluation except that he would

ta~l to show up tor work periodically,

unpredictably, .n~ alao had ao•• prabl ••• in

getting along with othera, but baeicaily hie

••ploy.ent record. on Ricbard Highlander.

There 1•• notice of un.ati.factory

pertor••nce fro. Harrahlg addr ••• 1ng the

proble. or Mr. Highlander'. railing to show

up at work.
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OYER/PRESTO"

Q. So these were just a couple reports

fro. a couple of brief periods ot tla. with

regard to hls'.aployaent?

A. Yes .

Q. And you don't know anything about his

eaployaent during the re.t of hi. life?

A. No.

Q. What about hi. achool recorda?

A. There are 80a. school recorda tra.

various achool. In Plorlda and b •• ically what

they are i. a li.ting of Mr. Highlander'.

rounded picture of this defendant In teras .. r

hi. adju.ta.nt to the school.

Q. With regard to hi. achool experience,

did you have anything el •• that aight hava

been in .oa. way halpful to you in looking at

Mr. Highlandar?

A. V•• , there 1. an interview with one of

hi. t.acher., • Mi •• Scobey.

Q. What did that int.rview ralat. in.ofar

a. what ahe told the IntervJe.er?

A. Mi ... Scob~y was Richard Highlandar'.

.econd or thlr~ grade t •• ch&r and ahe

reported to one ot the inve.tigators that
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A. y ....

Q. And what ••dicel records did you

review. Doctor?

A. I reviewed •• dieel recorda fro. the

Cor.l Ridg. Psychiatric Hoepital covering the

psychiatric hospltali~ation that was

gr.at significance In ••king your evaluation,

Doctor?

A. I wouldn't characterize it •• an it ••

or ~reat slgnlflcance. but it do •• give .O~Q

ineight into the peychological .ak. up ot

this defendant a •• teenager.

Q. Now. you also indicat.d that you

reviewed ao •• ••dj~.l record., 1. that

correct?

DYER/PRBSTON

Richard Hlghl~nder was a very disruptive

student In her cIa •• and that interestingly

he ca •• b~ck ~o visit ber .a a teenager. She

wa. quite surprised because ahe •• 1d it'.

usually only the good kids, in quotes, who

coae back to Vi8it a teacher and he infor.ad

her that the purpose of hi. visit wa. to

apologize to her tor having cau.ed he~ such

trouble in the third grade.
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one wa. May 14, 1988 and the other May 15.

record. or the date. ot treat.ent th.re,

Doctor?

M••orial Hospital and I believe the •• cover

an ankle and toot injury that Mr. Highlander

auetained in a do ••• tic dispute with the

viet1 •.

DYIlR/PRIlSTON

discus.ed previously, I reviewed a letter

fro. the Atlantic Mental Health Center

concerning a ~1.1t whfch Mr. Highlander •• de

to thea in 1985 tor the purpo~e of seeking

soa. kind of counseling or therapy. I have

records fro. the Atlantic County jail

concerning the defendant's ••dieel condition

upon being ad.itted, there 1•• prescription

tor the Atlantic County jaIl by a Doctor

Coletta tor Benadryl and Motrin, thl. i. tor

Mr. Highlander, and the indication i. that he

.a. to be on these substanc •• for thre. day.

because of drug Withdrawal.

there were two actually,

What were the dates of tbo••••die.l

What wa. the date ot that

I alao h.v~ recorda fro. the Shore

That wa.

1988.
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A.

prescription?

Q.
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it's difficult to locate the date on this

replace.ent at that institution in 1985.

testified you h_d a report fro. Coral Ridge

and Lung Center.

I believe you

March 18. 1988 is the

While h~ .a. there •••

DYER/PRESTON

You'll have to bear with a. because

Did you revie. any subsequent reports

v •• , Mr. H1~hl.Ld.r'. dlagno.l. wa.

Do you know if there are any re.idual

And what happened with regard to

Yes.

And what report. were those?

I have reports fro. the Deborah H.art

.0. I don't.

How, with regard to

Mr. Highlander underwent a heart valve

handwritten d~cu.ent.

ettect. fro. the ~~oc.dur.?

A.

Q.

date of the radiological report indicating ~

fracture of the ankle.

A.

Q.

A.

concerning Mr. Highlander'a heart condition?

A.

A •

Q.

A.

Q •

Psychiatric Center.

Q •

,reataent of Mr. Highlander at that

1 n. tIt u t 1 0 n 'l~

any d1agno.1 •••de •• to Mr. Highlanderla

.ental condition?
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report by the Atlantic City or Atlantic

County Mental He.l~h. 18 that correct?

you the length of treat.ent or the nuaber of

tises they saw Mr. Highlander?

that she had recently .oved out becau•• of

violent argu•• nt., one of Which l •• d to her

getting atabbed and he wa ••••king treat.ent

aiaply an intaka l~terview whara Mr.

Highlandar coaplained of a datariorating

relation.hip with. wo.an with whoa he had

been living for about two y •• r •. and I

Ha aaid

Thi. wa.There wa. no treat.ent.

That'll correct.

And in that report did they ralate to

You also indicate that you reviewed a

Now. this was at Coral Ridge?

This was at Coral Ridge Psychiatric

beliava thia waa Tyla~ Pitzgarald.

A.

DYER/PRBSTON

explosive per.onality and there's also a note

fro. the psychiatrist to rule out

schlzophre:llc' reaction.

Q •

A.

Q.

L

Q.

Hospital and the date of the au.aary here is

e/l/7e. this was when Mr. Highlander was

hospitalized after a •• aulting Susan Sharp and

threatening to kill her faaily.
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DYBR/PRESTON

any follow up appoint.ents so there wa. only

this initial 1ntake interview on which the

information wa. based.

Q. Now, this recounting ot this initial

intake interview, this wae prepared when?

A. ~be screening interview took place on

10/10/85 and the letter reporting the results

.... dated May 12, 1989.

Q. To whoa wa. the letter .ddr••••d?

A. Letter wa. addre ••• d to Robert 3.

Moran ot the Public Detende~'s Ottice.

Q. And does the letter purport to answer

an inquiry by the oifice?

A. Yes.

Q. The actual event itselt that's

des~ribed in the report took place how long

before tbe letter ~•••ent?

A. Took place in 1985. eo it would be

n.arly four y •• r •.

Q. Despite the single interview that was

conducted, .a. the .ental health center able

ta .ake a tentative 41&goo.1. a. to any

disorder, •• ntal disorder, dl ••••• or detect

that Mr. Highlender would have had at that
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DYER/PRESTOIf

all your report. that you were able to read.

all the lntorsation that was provlded to you.

tiae?

A. Yes.

Q. And whht diagnosis did they aake?

A. The prellainary diagnosis wa.

Interalttent explosive disorder.

Q. Wa. this the a.a. diagnosis that w ••

aade at Coral Ridge?

diagnosis wa. explosive personality disorder.

Now, the Diagnostic and Statistical Manual,

third edltlon. ot the Aaerican P.ychiatric

A••ociation which 1. widely regarded a. the

atandard diagnostic •• nual ••ong

p.ychi.trl.~. and psychologists, indicate.

that a .11d tora of Interalttent explosive

dl.order. whlch i. the diagno.i. ot the

Atlantlc Mental Health Center ot Mr.

Highlander on 10/!O/8S, • al1der tora of that

wa. for •• rly known a. explosive personality

disorder so this 1 ••••entially the ••••

dl.order.

Q. The ~l.order a. lt was tentatlvely

diagno.ed -- .trlk~ that, pl ••••. a••• d on

The Coral RldgeIl •• entially. yes.A.
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OYER/PRESTON

were you able to •• ke any kind of diagnosis

a. to Richard Highlanderts .ental condition

with regard tb any detect or disorder or

disease?

A. Y.a.

Q. And what diagnoai. were you able to

.ake?

A. My d1agnosis of thls Indivldual ls

alao Interalttent ~xplo.lve disorder.

Q. When you .ay dlsorde~. ls that the

•••• thing as • aental dl ••••• ?

A. Yea. it'. t~e current tera for ••ntal

11s ••••.

Q. SO the ola ~_._ would have been

dIs •••• in the prof ••• lon and the new tera 1.

disorder?

A. Ye •.

Q. Is that dl.tlnct fro. a .ental defect7

A. V••.

Q. I. that dlstlnct fro. so.athlng like.

per.onallty disorder?

A. Ye •.

Q. Would a lIer.ooallt· dl.order be

eon~ld.r.d a •• ntal dl ••••• or disorder?

A. No. It would not.
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DYER/PRESTON

Q. So In tact this .ental disease or

dl.o~der ot interalttent explosive disorder

Is lIke a .ental illnes.?

A. Yea.

Q. Is this. very co••on thing, this

disorder?

A. 1'0, it's a rare disorder.

Q. So•• thing that not very aany people

would have?

A.. Yea, that I. correct.

Q. Well. how do you distinguish between

this disorder that you say that you diagnosed

1n Rick Highlander and the ord1nary person

who Just h~•• qUlc« t ••per. who just fli ••

ott the handle tor things?

A. Interalttent explosive diaorder refer.

to a condition in which an individual reacts

violently and explosively In a ••nner that 1.

co.pletely out ot proportion to the

precipitating tactor.

Q. When you •• de your disorder, your

d1agnos1s ot this dis6rder. did you tind that

there wa. anythlftg in the reports about

Rick's childhood. an event that happened that

would tend to contlr. the diagnosia that you

GERALD W, ABARNO, OPPICIAL COURT REPORTER
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DYER/PRESTOII

I don't pr •• ua. to •• ke any kind of ••dieel

diagnosis --

BY MR. PRESTOII:

Q. SO that that physical condition would

have b •• n con.l.t.n~ with your diagnosis of

tbe disorder, 1. that correct?

a'y MR. PRESTOII:

Q. In ths field of psychology. do you

bave occ •• lon to .i. clueS. In your ••ntal

evaluations ths obser~ation of physica'

••de?

A. Other than the explosive ••••ult on

Susan Sharp?

Q. Well. soaething in his early childhood

perhaps, soa. physical condition or event

that he suffered that his parents or his

siater alght have observed?

A. Aa I stated before, hi ••other

observed that he would turn blue around the

NON,

Objection.

Your Honor

SustaIned.

MR. TALASIlIIt:

THE COURT:

MR. TALASIlIIt:

That's enough, Doctor. you can stopQ

lips at the age of four or five aonths.

there.
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ex •• inetiaR on that i •• u •.

.ant to interpo •• an objection and if it'.

going to proceed I'd .ant to be beard at

lIid.ebar.

DYER/PRESTOIl

conditions of those people who you ar_

ex•• ining?

A. Yea.

Q. Is this. co••on thing?

A. Yea.

Q. Routlne thlng?

A. Y~II.

Q. Generally relled on In the prote •• lon?

A. Ye •.

Q. You do not purport by your u.lng the.e

ob.ervation. to .ake •••dicel diagnoai •••

to any ••dIeel COD~ltloD, 40 you?

A. No, I do not.

Q. But th~y arc ,"lnga that are routinely

u.ed in your prof ••• lon to .ake evaluation.

of dlagno.e. whlch you otberwl.e .ake ba.ed

on other ~t.nd.rd., 1. that correct?

A. Correct.

Your RODor, i

I bave notblng

I juot tlnlehed .Y

MR 0 PIUI~TOIl:

further to add. Judge.
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OYER/PRESTON

BY MR. PRBSTON:

Q. You indicate that the interaittent

explosi~e disorder is listed in OSM-3. the

Diagnosis Statiatical Manual, 1. that

correct?

A. Yea, that's correct.

Q. And that .anual is. what is it. sort

of an inventory, I "don't know the exact word,

of .ental dl ••as.s, derect., personality

dlaccaera ~nd things 11k. that that your

prot ••• lon us.a, 1. that correct?

A. Yes.

Q. In that ••nual 1. there de.cribed a

fairly detailed de.criptiob of the

Interalttent: exploaSve disorder?

A. Yes.

Q. And can you give ua • detailed

de.cription now of thQt disorder?

A. Yes. the 05M-3 description of

Int.~.itt.nt explosive disorder ia that the

••••nti.l f~Qtur•• are •• veral discrete
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DYER/PRESTOIf

A. Ye •.

killed Gloria SiMonelii7

your review of the recorda in this ca •• that

vlo1ont. by exploding.

And w~.~ wae the intor•• tiaD that you

Y••.

Were tbere any specific Inatanc •• in

The individual encounters soa. aiDor

Can you explain that in layaen's

Thi. wa., I believe you te.tified,

A.

Q.

~o the frustration and react. by becoalng

episodes of loss of control. of aggre •• ive

Mould lead you to believe that that di.order

Q.

wa. pre.ent in Rick during the tl •• that he

tera.?

i.pulaes that result in serious .ssault or

Q '

tolerate without any particular reaction.

A.

frustratjon that aoat of us would be able to

Q,

destruction of property.

different Iro. the person who just ha••

quiet: t ••per?

Interalttent explosive disorder reacts in a

Por soa. rea.on due to the presence of this

di.order the individual .uffering froa

.anner that 1. coapletely ou~ of proportion
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. DYER/PRESTOII

the ba.i. of that I conclude that thi.

which he would explode with very little

of the recorda?

Further he haa not had any kind

The inTar•• tian that I baae that

Were there ~l'Y circu•• tancea

v •• , intoxicant. are specifically

provocation.

A •

explosive disorder in the »5M-3'. discu •• lon

A .

reviewed ~ha~ Mr. Highlander had b.en

your conclusion in that regard?

surrounding the aurder Mhlch .1ght reinforce

answer on Is that this .an had a very lengthy

had fro. ~he.e reports and fro. your review

had aleo con~u•• d a alxture of heroine and

varioue eta~.a.n~e and repor~. ~hat I have

dlaordrr wa. preoerit at the ti •• at which he

treat.ent to re ••dlate this disorder and on

history of unprovoked ••••ult. on woaen in

psychological couD3elllng or therapy

of either pharaacologlcal treat.ent or

of that disorder. and I und.re~and fro.

Q.

coneualng alcohol in large quan~1t1•• for

•• ntioned ••• trigger factor In interalttent

.eve~al hour. prior to ~h. cr1 •• and ~hat he
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DYER/PRESTON

cocaine.

Q. Well. then obviously anybody who has a

few beers and' a quick teaper has this

disorder?

A. Certainly not. Mr. Preston.

Q. Is there any f.ailia1 pattern

.ssociated with this disorder?

A. According to the D5M-3. the disorder

18 apparently aore co••on In f.ally a.aber.

than in the general popUlation.

Q. Wow. apart: fro. any consideration that

Rick waa 1alt:atlng "hi. rather. would hI.

tatherla behavior and Rick'. behavior have

any ~ignlflc.nc. to you in dlagno.lng this

disorder in Rick7

A. Mr. Highl.nd.r, Jr .• the d.f.nd.nt.

would certainly a.et the criterion or having

• f.aily hietory o~ this di.ord.r.

Q.. I abow you DQW what'. b.en •• rked ••

D-18 .nd .sk if you r.c6gniz. it?

A. V•• , I do recognize it.

Q. And how do you r.cogniz. it?

A. I r.cogniz. this •• b.ing the

origin.l, of which. copy w•••ubaitt.d to ••

.long with lb. oth.r d~.cov.ry in this c •••.
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DYER/PRESTON

A. I ba•• that conclusion on the tact

It?

that this wa. included in .at.rial. that were

Excu •• •• , I

We're not talking

If in fact the jury

Tbere are certain

Thill conclusion ha.

MR. PRESTO.:

MR. 'i'ALASNIIt:

THE COURT:

A. That's correct, it wa. not algned.

A. The original of a letter prepared by

thing. the jury can tak. into consideratioD.

te.tify --

the Prosecutor'. Office, nuaber one.

Q. Now, that letter wa.nlt signed, w••

it. This wi tn ••• 18 not co_patent to

aecured by the P~bllc Detenaer'. Office fro.

it wa. prepared by Richard Highlander, 3r.?

about expert i •• now.

Q. Original of what?

absolutely no place in th. are. of a.perties

have to object.

Q. How do you co•• to the conclusion that

Richard Hi9hI~nder, the defendant, to the

Whether they think the defendant .uthorized

established by Mr. Pr •• ton.

consider. the letter, they can consider
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DYER/PRESTON

diaputa tha author.hlp of tha lattar?

going to argue to the jury that nobody can

have no way of knowing who wrote the letter.

MR. PRESTON: May we approach?

(The following takes place at

sidebar, outside the hearing of the jury).

Next

Your Honor, t

Re'a not

Reta got to go in

Mr. Tal.anik ia

Are you going to

Doesn't •• tter what

He's testifying to

It was sent to hi •.

MR. PRESTO":

NR. TALASNIII::

THE COU~T:

MR. PRESTON:

testifying to the fact.

what he conalaered.

THE COURT:

tell" 0 wrote the "letter.

he considered.

question.

.nd blast it wIth full loada and the only

thing I want Is for this witn••• to be able

to tell to the jury why he thought it waa.

If the jury thInks that hia raaaona for

bell~vlng it were not good enough, they can

di ••gre. with thea, they can throw the letter

out or do anything, but at l ••• t this witn•••

ought to have an opport~nlty to •• y why he

considered it a. being of any i.port.nce.
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DYER/PRESTON

dispute the authorship of the letter?

that I have no Nay of knowing who wrote the

itaelf that would lead you to aake that

a •• umption?

A. The let er contaln. an enor.aua •• aunt

of detail concerning t~. relationship betw•• n

BY MR. DAVIS:

Q. Now, Doctor, you te.tified the letter

18 unsigned and y~t you t •• l that in •• king

your prot ••• lonal judg•• nt, you can ••• u ••

that the letter wa. written by Rick

The anawer ie

Yea.

Well. yes.

What's the answer?

Are you going to

Objection is

Did you hear ayTHE COURT:

THE COURT:

MR. TALASNIIC:

MR. TALASNIIC:

THE COURT:

THE COURT:

MR. TALASNIIC:

(The aidebar conterence wa.

What 18 there about the letter

I don't know how e1 •• to anewer

concluded) .

question?

overruled.

letter.

that.

Highlander.

tJ 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

G5RALD W. A8ARNO. OFPICIAL COURT REPORTER



102

Judge read that at!pulatlon to the jury?

that Rlck Ki~hlander 1~ the author ot thia

your testiaony today, read to the jury.

tact. doe. that play any part in your turther

concludlng that Rlck ~lghlander wrote the

letter?

Old you hear the

The letter .a. found in Rick's

v •• , that corroborate. ay conc!uejon

Y••.

Kow, accepting taat stipulation .a a

Now, the 3udge. before you started

The letter Is then consistent with

A.

A.

Q.

~tlpulatlon.

by the Pro •• cutor'. ottice.

bri~ica.e and it wa. lett at a certain

location on the .orning before the crt •• wa.

co •• ltted and not recovered until .fterwards

OYER/PRESTON

Mr. Hlghlander and M8. Slmonelll and a180

between Mr. Highlander and Ms. Simonelli 1 s

parents th't 18 repeated 1n various other

documents here. and further the letter 1. In

keeping, in character with this defendant as

I understand his psychologieal make up to be.

Q .

Q •

what the mental output of Richard Highlander

would be?

A. Yes.
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DYER/PRESTOII

A. Y •••

not .ent?

tla. that the letter was written?

letter wa. ever sent?

Objection.

Sustained.

MR. TALASllIIt:

THE COuI<T:

Do you have any grounds that you can

None whatsoever.

No, there was no doubt.

Despite the tact that it w•• n't dated

Did the letter have attached to it any

Can you conclude that the letter wa.

Wa. the letter dated7

No, it 40 __ not.

Xo.

Doe. it appear anywhara that tha

Did it have any addr••• OD it7

11o.

letter.

Q •

A .

A.

A.

Q.

envelopes?

o'clock on the .or~lng of Gloria's aurder

and considering the fact that it wa. fro. 10

Q.

confident 1n •• king any ••• uaptlona about the

A.

forward out of Rick's posses.lon, do you feel

Q .

A.

see to doubt ~hat Rick wrote that letter?

Q •

Q •

Q •
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DYER/PRESTOIl

A. Yea.

tiae of the aurder?

no foundation a. to when the letter wa.

There h •• b •• n

Objection.

Mr. Tal •• nik, we're

I'll ••• coun•• l at

THB COURT:

MR. TALASIlIII::

THE COURT:

letter.

relevance to the •• terial contained 1n the

(Ths ~~llowing takss pIece at

Q. Despite ~ll that. do you teel

coafortable in relying in part on that letter

prepared and without thet there ie no

A. YeB. I do.

portions of that letter which are aeanlngful

sidebar. outsids the hearing ot the jury).

Highlander' ••ental condition?

In a.king c aerv.tions concerning Rick

to you In •• king your analyai. ot Rick

Q. Now, are there any significant

MR. TALASIlIII::

Highlander'. aental condition on or about the

There ha. be.n no

p)rtlona be?

Q. And what in particular aight those
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DYER/PRESTON

1 going to take • recess so you can have the

2 opportunity to take. break and think about

3 what you're d~lng here. The objection is

4 overruled.

(The sidebar conference was

6 concluded).

7 THE COURT: Ladies and

8 gentle.en, we're going to take a brief rece ••

9 at this point for a couple of alnut ••. Be

10 back In abou~ fIve or ten .iout••.

11 (3ury leav•• the courtrooa)

12 THE COURT: Y04 •• y step down.

13 '1octor. Gentl ••en, for the record, I torgot

14 thl ••ornln~ when _e were discu•• ing the

1e charge to put one thing on the record. So

16 that it do ••n't later app.ar that I didn't

17 thin:' about it, I ..ant it to app",ar that I

1 8 did and I a.de a decision. During the course

19 of the firet phaee of the trial there .. ere

20 two plec •• of evidence that ca•• in under

21 liaiting inetruction•. They both had to do

22 with ao•• teatiaony of Oetective T••••nritz.

23 It'. not n.c ••••~y to now go into the•. The

reco~d reflect. what they were. I •• under

) .
••

2e the obligation a. I un~eretand it to

GIRALD N. ABARNO, OFFICIAL COURT RIPORTER
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(Wher~upon a rec ••• 1. taken).

(Jury ~eturn.d to tha

Q. Doctor. I want to return to • qu •• tion

we didn't get. canes to get the .n••er tor

DYER/PRESTO"

re-ex•• lne at this ph.s. of the proceeding

whether any l1altlng instruction should be so

li_itacL

I aay

Mr. Pre.ton. youTHE COURT:

BY MR. PRESTO":

courtrooa) .

~h.t are before the jury in any event.

that ai.ply so that the record reflect. that

it 18 an act of co •• 1 •• 1on rather than

oal •• 10n that tbere 1. no instruction to the

jury.

Given my view th~t the

testlaony that was the subject of the

11altlng instruction 1. not properly and

directly related to the content ot the

evidence betore the jury at this point. and

it ha. been and 1. ay determination not to

reter to the •• tarial and unIt.it the

instruction becau •• I don't think it'.

a.tarial that it dl"rectly b •• ra aD the i •• u ••

.ay proceed.
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OYER/PRESTON

lette~ was written, the date or the tiae

raconcila with her.

and a1ao conalder the tact tbat the letter

What aort of

About the ti.e that that

v ••.

And were there it ••• in the l.~~.r

I concluded that thi. lattar wa.

Did you ~.fer to any spacific ite ••

Atlantic Palace at 10 o'clock in the .orning

periQd that the letter .a. written In

period, you h_ard the Judge in the

that an agent of the Prosecutor's Oftice had

briefcaae. the val.s., that Rick lett at the

~onclu.lon. did you .ake about the tla.

that laad you to believa that?

A.

Highlandar' ••vict!on by Mia. Si.on.lli

written during a period aub••quent to Mr.

wa. un.ailed and undated.

Q .

A.

a little bit ago.

on the day of the aurder and that it wa.

c?nalderlng also ita content.?

during a tl •• when he wa. att ••ptlng to

stipulation say that the letter was In the

seized by the Prosecutor'. Office, and •• aua.

Q.

kept it in their po ••••• lon up until today
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together with Gloria agaIn at anyplace in the

letter?

were you able to dJacQrn or .ake • judg•• nt

tor ~urpo••• of your ex•• lnatlon on Who

Gloria and 3~hn w~r.?

first page ot the letter toward the .1ddle, I

think the whole aes. ha. gone totally out of

control.

exact quote or just rely on ay recollection?

There 1 •• r~t.rence on the fourth page to

her parent. po.sibly visiting her and finding

her with other .en "rather th~n with Mr.

Pighl~nder and th.t the victia. Mi ••

S1.oneIII, \4ould nev~r find happine•• with

another man and so forth, •• ny atate•• nts

indicating Mr. Highland.r had been r.jected

by Nt •• 51.onelll and that he wished to

return to beT.

DYER/PRESTON

State.ent. such a. the one on the

Mow, fro. the content. of the letter,

Mho i. the letter aadr •••• d to?

The l.tter i. addr •••• d to Gloria and

Yes, would you lIke •• to find an

Does he talk about getting back

A.

Q •

A .

Q .

Q.

A.

.John.
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was the relationship with the vieti.

important to Mr. Highlander. but that there

This

Your fa.l1y .ade it very

This suggests that not only

It say~. "Christaas tiae was so

Now, w~s there anything

DYER/PRESTON

Yes, they were the

Yes. there were a few things.A.

ilD!Jortant to ae.

read it.

victim.

A.

corrobora~es many of the things that were

stated In the interviews with Alfonso

Associates, that this Is an individual who

had undergone a considerable degree of

rejection and other traua. early on In life.

How, there Is another state.en

on the ~acond page of this letter that talks

about Mr. Highlander's having spent Christ.a~

with the family of the victim and I'll just

Q.

who gave a shit. that's a quote.

nice tor me."

on page two ther~ Is a statement to the

effect that Mr. Highlander never had a t.

significant about the letter that

part in your evaluating Rick

mental condition during the time

which he killed Gloria?
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was the relationship with the vieti.

i.portant to Hr. Highlander, but that there

on page two there 1 •• atate.ent to the

effect that Mr. Highlander never had a ra.ily

significant about the letter that played a

part in your evaluating Rick Highlander's

.ental condition during the tla. period in

which he killed Gloria1

corroborat •••any of the things that were

stated 1n the interviews with Alfonso

Associates, that th1. 1. an individual who

had undergone a considerable degree of

rejection and other trau•••arly on In lit •.

Now. there 1. another atat •• ent

on the second page or thie letter that talks

about Mr. Highlander'. having apent Christ •••

with the re.ily of the vieti. and I'll just

Pirst

This

Your fa.ily .ade it very

Thi. auggeate that not only

It •• y •. ·Christ ••• tl •••a. so

Now, w~. there anything that was

DYER/PRESTON

Yea, they were the parents of the

Yes. there were a tew things.

re~d it.

i.portant to .e.

nIce tor ~e."

A •

vieti •.

Q •

A.

who gave a shit. that's a quote.
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.
[J i

DYER/PRESTON

was another dimension to this, that Ms.

2 Simonelli also had a f.aily who were

3 concerned about her. who cared about her and

• who enfolded Mr. Highlander into their family

5 circle tor a time. so he was able to have a

6 surrogate f •• ily who provided hi. with soa.

7 of the acceptance that he never received fro.

8 his ta.ily ot origin.

9 The letter reflects this

iO yearning Mr. Highlander had tor this kind ot

11 acceptance to co.pen •• ta hi. for the kind of

12 voracious chl1dhoo4 .ttection.1 need that he

13 ~.d that were discussed .arlier, and finally

14 the~e is • ~tate.e~t on the third page that

15 address.s Mr. Highlanderla fanta.y at

i6 rescuing the viet1 •. The quote 1 •• "John. I

17 was.o auch in love with her and wanted to do

18 so auch tor her b~o.u.e I wanted to change

19 thing. in her lite," and prior to that there

20 wa. a di.cussion at varioua probleas that the

2i vic~i. had had that Mr. Highlander purported

22 to have h.l~~d her with. Th. tantaay is ot

,.••

23 rescuing the victim, stepping in, doing

24 .o•• ~h1ng to change her lit~ tor the better.

2~ Whet this typically .e~ns in clinical

G~RALD W. A8ARNO, OFFICIAL COURT RIPOftTIR
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OVER/PRESTON

practice 1. that tbe rescuer Ie doing

.o•• ~hlng tor hi.aelf in the person at the

individual th~t he'a trying to co.tort or

rescue 6 he is actually pertoralng this

operation for an •• pect of bi ••• lf and

vicariously giving hi ••elt thing. that he was

denied.

Q. Do I understand your t •• tiaony

correctly that Rick not only felt the 10•• of

Gloria's rejection. but he alao co.pounded

that with. f •• ling ~t 10•• about. f •• lly

that he thought he "Mould have In ter •• at her

.,J_rents?

A. Yee, that's eorr.ct~

Q. Did you co•• into contact with any

newspaper article. that dealt with the

relation.hip ot Gloria and Rick7

A. Ve., 1 did.

Q. And did that new.paper article give

you any in.ight into the relation.hip tro.

Gloria's point of vie.?

A. Y•• , this wa. an artiele that appeared

in the Philadelphia InqUirer in 3anuary ot

'88 that de.crtbad the .taging ot an opera in

one of the c •• ino., and a •• sort of aldel1ne

GERALD N. ABARHO, OPPICIAL COURT REPOR~ER
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revle .. ed.

0-10 and I ask you it you can idantify that?

Highlander' ••other.

your evaluation?

A Yee.

Row do you know it'. the Videotape

I ahow you now what ha. been •• rked aa

v•• , I reviewed the Videotape ot Mr.

Ya., thia ~. th~ vid.otapa that I

BeQld •• these uocuaenta which you've

And you considered that a1ao in ••king

A.

Q.

A.

Q.

Q •

DYER/PRESTOIl

to this article a nuaber of ••ployee. and

patrons of the casino were interviewed and

during the cobrse of one of these interviews

MI •• S1.onelll discussed her relationship

with Mr. Highlander in which she stated in

that interview which was published in the

article that she felt that there wa••

sub.tantial probability that Mr. Highlander

wa. going to give her a ring, in other word.,

that they wou~d beco•• eng8g_4.

Q •

reviewed. did you have the opportunity to

review any other _.terial, any other thing in

.akino your avaluation ot Rick Highlander

b •• id •• the docu•• nta?
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1 1 3

left hand corner of the label.

DYER/PRESTON

that you reviewed?

(Tne iollowing take. place at

sidebar. outside tne nearing of tna jury).

May we approach,

It'. 12 o'clock.

That'. correct,MR. DAVIS:

THE COURt:

MR. PRESTON:

Yes.

My initials and the date are In the

And by viewing that tape here in Court

THE COURT:

A.

A.

We probably ought to break for lunch now. W.

can co•• back at one and play the tape. I

Q •

today in conjunction with your teatiaony,

would you be able to tell ua whether or not

it actually reflects the interview as you

reviewed it on a prior occ •• lon and ••a. your

evaluation. which were the SUbject of your

report and ycu~ conclusion.?

Pr •• t~n. that you've coaplated now your

t •• tlaony of this Nt n ••• , except for the

playing of tne tspe and ni. co••ents witn

re.pect to the tap., 1. that correct?

Judge7

.JUdge.
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DYER/PRESTON

thInk it is tancitul at this point just tor

I I _

2 your own guidance, probably fanciful to think

3 that we can ~b.plete the case today. It we

4 coae back at one and play the tape atter we

S give the jury a brief rece•• or before cross

6 exaainetioR, we would at beat start cross

7 ex.a1ostioR of this witne •• at three

e a·clock. Given that coun•• l have indicated

9 to me that co.bined with .y own charge we

10 need about two hour. to talk to the jury and

11 not countln9 any tla. tor cro•• e •••1natioD

12 by Mr. Tel •• nik, .e're already at & or 5:30.

13 I think discretion would aeea to sugge.t, a.

14 unhappy as I •• about that, that we probably

15 can expect to do no better than to co.plete

16 the t.atlaony today, clo •• the record with

11 respect to whatever proffer. are going to be

18 aade evidentially an~ then au. up and charge

19 1n the aorning. It at one o'clock after

20 you've had an hour to think about it any of

21 you h •• any b.~ter or d1ff.rent 1dea., I

22 would b. enthu •• d about receIving ~hea, but

23 that' ••y ~h1nk1ng at the aoa.nt.

2_ MR. PRESTON: 1 will review

2& over the lunch hour the teatiaony 1 .ight

GERALD W. A.ARNO. OFFICIAL COURT REPORTIR
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DYER/PRIISTON

have to adduce troD the witness during the

playing ot the tape it it can be shortened.

o 1

2

3 . THE COURT: Well. that'. ten or

4 fifteen ainutea you have out of alaoat an

5 hour and three quarters. That's not where

6 the play le. Okay.

7 MR. TALASNIX: You don't want

8 to start nON, since we Just got back fpo. the

9 break?

tape for

.. ake e lot

10

11

12

Interr'~pt the

lunch recess.

THE COURT: I

play1ng ot tha

That doesn't

would have to

13 •• ns., it being 12 o'clock and the tape 1. an

MR. TALASNIlt: All rlght.

(The sidebar conrerence wa.

hour ;~d • half and J. won't keep the jury

tl11 1:30.

the tape 1. going to run so •• where

hour and a halt give or take.

what I propos. to do 1. to rece ••

nOK rather than have you wait until

the playlng ot the tape. Ae

you aa:y

next 11: ••The

Doctor,COORT:

12 a'clack.

THE

step dONn. It l •

on the agenda 1.

concluded) .

you heard.

around an

,[herefore,

tor lunch
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DYER/PRESTON

1:30 or 1:45 tc go out to lunch. It's 12

116

2 o'clock eo I'll ask that you be back at one

3 and we'll g~t'started with the tape at one

o'clock. I'. trying to think of how to be

5 vague with the schedule tor this afternoon

6 without being evacuous and the botte. line Is

this afternoon and coa. back to.orrow, we .ay

not, I don't know, I'll tell you which when I

get ther~. but thoa. will be the two

alt~.·n.tlve•.

In any event go to lunch, have

7

8

9

10

11

12

I really don't know. We •• y recess on tlae

13 • nice lunch. don't talk about the c ••• ,

14 don't talk to anybody about the cas. and

15 we'll ••• you at one o'clock.

(Jury leave. the courtrooa).16

17 THE COURT: So.et1 •• around

18 when we first coa. in the defendant wIll be

19 here, hopetully if he'a here betore .e really

20 get started we'll bring hi. in. take the two

21 .1nutea that w111 be nece •• ary to aak about

22 the charge, then send hi. back. You .ight

23 indicate to hi. when you ae. hi. that without

2. intenoing to 1e@n on hi. in any way, I w111

2~ tor the recor6 again indicate to hi. that he

GERALD W. ABARNO, OPPICIAL COORT REPORTZ~
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DYER/PRESTON

The defendant we Wl11 talk to later this

to. Okay.

st111 his deter.inetion that he wishes not

had, we haven't yet got the jury back In.

The

I wIll .0 instruct

First, gentleaen,

au••atien and charge at 9

THE COURT:

We've decided I think, the

I will .ake the n.e •••• ry

taken) .

today.

(Whereupon a luncheon recess 1s

ha. a right to be here and ask hi. it it 1s

to put on the record the discussion we just

the jury and that ~.Y we won't be operating.

any of us, under any t1 •• constraints tor

o'clock to.orrow .orning.

afternoon.

weill .aka the inqUiry at what he want. to

whether he wieh•• to b. here to.orrow .orning

attorney. and I • that the cour.e of aoat

prudence is to finish the t.atlaony today.

Ll0 •• the record and get all the evidence in.

all the exhibits and what not. then rec ••• at

whatever tlae that is and co ••enee closing

defendant 1. on hI. way and When he gets here

do ••0 on the i •• ue at the c~arge and on

arrange•• nte for luneh to.orrow.

argu•• nte
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OVER/PRESTO"

tor the au••ations and charge. which be algnt

see differently than the teatlaony and he

alght not. "~. Preston. you have an

application.

[J 1

2

3

4

5 MR. PRESTO": I .ant to consult

6 with the technician one aecond .

have to stop the tape at •• veral

when I do there·. going to be •

atatic fro. the .onitors. I •••

it ay technician can 8it there

Re can ait wherever

7

8

9

10

11

12

MR. DAVIS:

THE C'OURT:

.Judge, I'a going to

pointe and

lot of loud

going to a.k

13 it's ao.t convenient tor hi. to be and I wl~l

14 inatru.Ci the 1ury .a 'to that. Mr. Tal •• nik.

IS can you See fro. where yo~ are?

16 MR. TALASNIK: Va., Your Honor.

17 THE COURT: Mr. Pr •• ton, you

18 have the control?

La41 ...

19

20

21

22

23

24

25

controlling

Gourtrooa.

gentl ••• n.

it

lat

MR. PRESTO": I'll

fro. tha VCR.

THE COURT: W.'r.

(.Jury rat~rn.d to

THI: COURT:

.a giv. you ju.t

b.

in buaine ••.

the

and

• couple of
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associated with Mr. Preston's oftice and wIll

sitting over there by the .onitor that you

alght not be ~ble to see which Is a .onitor

set up for the lawyers and .e. He ie

DYER/PRESTON

First of all. there'. a young .anwords.1

2

3

4

5

o

6 be assisting technically through the

1 presentation. A couple of tla.s during the

8 playIng of the tape Mr. Preeton ie going to

9 stop the tape at tla.s that be deter.ln•• to

10 do so and will at that point have certaIn

11 questions to addre •• to Doctor Dyer, then

12 they'll pick up the running of the tape fro.

13 th£re.

14 On the schedule, 80 that I can

1~ reaov. any at the uncertainty or ayatery of

16 it all. baving given the .atter ao ••

17 consideration over lunch and having discu •• ed

18 it wIth the laKyere, lot .e tell you what I

19 have deter.lned to do eo that everybody Ie

be

r.al

t ha t .

It .ight

Ne WIll

co.plete the

t:o co.plet:.

today. It Ie

4:30.

ha".e any

by

not

that

co.tort.bIe. We're going

pre.entation of evidence

eUbetan~lally earllsr than

re.t at that point today,

view that ••• 111

diffIculty doIng
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DYER/PRIISTON

setting.

viewed a vl~.ot.p •• correct?

record. get all the eVidence in. get all the

I told

Now I

Mr. Preston. you

We will start firat

BY MR. PRIlSTOIl:

This 1. an Inte~vle. of the

On D-10. explain briefly what fJrst

That'. correct.

Doctor. you "indicate ~h.t in •• king

And that wa. the Videotape •• rked .a

It 11 send you' hoae.

A •

A.

Q.

thing in the aorning with the closing

exhibits addressed to your attention, then

app •• ra on the tape 80 Wd can understand the

defendant's .other conducted in her ho •• and

1~t~oductory r ••• ~ka by Ma. Alton.o.

~hl. interview 1. preceded by eo••

argu.ent. and ay instructions and give you

the case aoaet1 •• to.orrow .orning. 80 that's

how we're going to proceed with It.

•• y proceed.

know, now I'. tel11ng you.

you I would tell you when I knew.

Q •

D-107

your evaluation of Mr. Highlander that you

Q.

A.
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Alto~so. spelled C-E-S-S-I-E, Altonso.

on the tape?

running continuously on the tape.

inve.tigator and Qldeo expert: tor the Office

PIe •••

the c ••era

He 1. an

My n ••• 1. C••• le

I •• In the hoa. at Mrs.

I •• alao

I' •• • ocl~l worker and today

DYER/PRESTON

And she was conducting the interview

At this ti.e I'. going to begin

Good .orning.

Was there a date alao on the tape?

Yea.

Yes. s'1r.

To assIst us in locating various

y~s. there are hour and alnute .arks

Q •

playing the tape. Doctor.

(Videotape is played.

A.

Lucy Webb for the purpo •• of interviewing her

to gaIn ao •• infor•• tian about: her

relationshIp with her aon, Richard

note ~h.t questioning 1. by Cecilia Alfonso.

the answers being prOVided by Lucy Webb)

points of the tlae, are there any .arks on

the tape that we will be able to observe?

A-L-r-O-N-S-O.

i. the 5th ot June.

A.

Q .

peracn 1. Mr. Nick Mauluchl.

Highlander. Jr.

Q •

Q .

A.

Q •
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DYER/PRESTON

a few y.ars ot my early lite in 'lorida. I

wa. raised in an orphanage fro. eighteen

months until about eight year. of age. I

divorced when I wa- very young, l1ke I .ald,

and a. tar a. the orphanage goe., I thlnk the

only thing I can really •• y about that w••

tor •• the discipline that I learned growing

up. 1t was good and it had 1ta bad po1nts

gain some information from you about your son

and your relationship with your son. I'd

like to begin by asking you some questions

about yourself, eo could you describe your

early childhood or let me •• y could you just

tell me your age and your full naae and then

describe your early childhood, where you •• re

born and describe your r •• lly?

have one alater and two brother •. My parents

I apent qUite

W8 have that bond

Good morning, Lucy.

My age 1a f1fty one.

Okay, first I wa. born in Orlando.

Good morning.

As you' k.now. as I stated. I a. here to

My brother. and ay _i.ter and .y.elt,too.

we were very, very closo.

today.

of the Public Defender.

A .

Q •

A.

rlor1da.
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resentment When you grow up. you know, you

a. to why ahe placed you in an orphanage?

else's hoa. you have the two parents, the

cottage. the little picket tence type thing.

Pen.acola, Plor1da with ay grand.other, a

large t.atly there, and bringing 1n tour

There 1s

There wa. lIoa.

I love my .other

wben you look into soa.body

well, I "have foun' for ayaelf you

She had ~on. ~o, had .oved to

Could you tell u •• little bit about

Lack of aoney, th.re wa. no r.ally

understanding on her part.

with ~a now no resen~.ent.

just don't look back on thing •.

very much and I respect her very auch and I

understand why she had to do what ahe had to

do.

l>YER/PRESTOIl

My aom, during the tlae this

happened that we were placed 1n the

orphanage. sh~ did the very best that she

could for us in being a single parent and ay

feeling about my aom today 18 that I love her

very auch and I look back on it with

A.

but you

Q •

don't: have

support tro. ay tather, he wa. 1n the aray at

that t1ae and .he really didn't have.

choice.
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DYER/PRESTON

children. you know, to teed, and herselt, ay

grandmother. fro. what I understand fro. ay

mother, asked' her or told her that she was

would have a good

cook I've ever

fix really good food

ua while we .. ere

of just

until

to do so •• thing elae, the

on the grand.other was just

to bear, so my mother aade the

putting us in a toster care

she could financially ~et on

and we would go and visit with ay

mother on weekends and we

ti •• and ahe was the beat

too much

decision

orphanage

her teet

going to have

responsibility

you know. ahe just 'would

tor ua and she would love

1

2

3

4

5

6

1

8

9

10

11

12

13

[J

14 there.

15 She was very qUiet I think on

16 the rea.ons why and we found out later, you

11 know,.s Me got older. I do know that it

18 hurt her vsry daaply to do what sha hsd to

19 do. I had contact I think with ay dad tha

20 first t1a. when I wa. abgut six y.ars old and

21 he wa. too busy, you know, to get to know us,

22 but over the y.ar. I, ~ou know I ••4. contact

23 with hia up until ha diad and a. far a. what

24 happened batwe.~ ay parent., it' •• thing ot

2~ the pest and that's basically ay childhood.
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orphanage?

reflect that the video 3how. that the tape

.tarted I ••• ume .~ local t1.e at

'other dropped ue ott at the a phanage the

first ita. ~h.t I went into convulsions being

The record .. ill

Let •• just

I know one incident

Of course I wa. too

THE COORT:

I do r •••• ijer being ~old that when ay

DYER/PRESTON

Howald were you when you lett the

The l._t tla. I wa. about eight year.

Like I •• 1d. the discipline there, I

separated fro_ her.

young to rea •• ber.

(Playing at videotape

indicate tor the record that on the lower

lett hand corner at the video that the jury

1 •••• 1ng, ae .a. indicated by the doctor,

older.

interrupted) .

there 1•• tl •• and a date.

that happened to ay brother brought on ay

nerve. that he used to wet hi. pant. and they

put • diaper aD hi. and this .a. wben w. got

thinge that happened.

A.

old.

know now that it things were brought out that

Ila not too aure the orphanage. I could get a

case against thea as tar a. child abuse and

Q.0 1
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DYER/PRESTON

the orphanage at p.rhape the woret t1 ••

it would be close to that.

8Y MR ...RESTON:

that I shut it ott I believe tor the purpose

ot questioning the doctor OD the tape aay

also appear on the record too.

approxla.tely 9:30 ••••• give or take a tew

minutes, and that the date recorded on the

video that is'being eXhibited 1s ~une 5.

,Judge, tbe tia.

She wae placed 1n

I had 9:35.

I didn't notice it,

I w•• going to .ay

all of thi. background that

Rick Highlander i. an indiVidual who

You a.y proceed.

MR. PRESTON:

Doctor

bond Hlth her own .other.

experienced a trau•• tic ~.p.r.tion .arly in

lite when hi ••other lett the r •• ily, and ••

we see fro. the tape tke aother her •• lf w••

alao the viet1. at .uc~ • br •• king of the

1989.

A.

THE C'OURT:

Q.

we've heard on the tape about Mr •. Highlander

herself and her brother. how 1. that relevant

to your evaluation of Rick Highlander?

THE COURT:

but it would lle

MR. PRESTON:
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DYER/PRESTON

Reporter ia •• little bit over to this side ot

the rooa and he'll need to bear you.

placed In the orphanage at perhaps the worst

possible c1a. In ter •• of the .arly

developaental sUb-phas.s and her reaction to

The Court:

She has told that

Kis dayti •• bladd.r

In tact sbe .ake•• co•• ent

Mrs. Webb, the defendant' ••other, wa.

Doctor, could you speak up?

tr ••• ndous hual11atlon.

this wa. rather protound.

A.

institution.

during the early

Q.

ahe went into convuleions on being separated

fro. her .other at the age of eighteen .onth.

Where she entered the orpb.n.~e.

Now, a. we ••• froa her

anecdo~e abo~t her brother, this orphanage

w•• tar fro. being an enlightened

accident. were treated by putting hi. 1n a

diaper. by public y hu.lliating hi. which

inflicted substantial psychological abuse as

it would on .~y ch~ld who 1. aubjected to

that :,ere this institution wit. its policies

to be scrutinized today. that they would

probably be brought up on charges of child

abu•• and w•••• that the brother underwent a

•
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DYER/PRBSTON

d.gr.~ than 1n this institution.

We •••

II. going to atart

I think that hi. wa. to • gr •• terchildhood.

that Rick Highland~r hiaself aa a child

e~perlenced the •••• kind of bladder

disco~trol during the daytiaa that had

affected his .other's brother when he wa. 1n

the institution.

My conclusion about that 1.

that in all probabi!lty Rick Highlander'e

bladder accidente during the day were hi.

re.etion to the •••• typ. of hual11atlon,

psychological and physical abu.e that hi.

.other and uncle had experienced during their

defendant's .other, was raised fro. age

eighteen .onths to approxl •• tely age eight in

an institution in which she underwent severe

depravation. in which ahe had not had the

experience ot an attuned kind of discipline

or enli~htened kind of discipline.

this.

Q. How does that business about the

.other's br~ther# though, end up impacting on

Rick?

A. This indicates that Mrs. Webb. the

•
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continued) .

DYER/PRESTON

the tape up again, Doctor.

(Playing ot videotape

resent.ent. the fact that it ....n't • nor •• l

childhood that, you know. you see other or

think about other people having. but overall

the discipline, the schooling that we got

there, responsibility that .e had on ua, it

later

I •• t

I wentExcu•••e.

Iter you lett the or~h.n.ge you went

Well. I .a•• ixt •• n y.ar. old.

The c.rphanagEt

(Continuing) I think when I speak ot

to live with whoa?

A.

A.

A •

to He .ent back ho•• to be with ay .other

and I was thara up until I aat Richard

Highl"ndar.

Q. Could you tell •• what year you •• t

Richard Highlandar and what wara tha

c!rcu•• tanc•• ?

Q.

hia through a girlfriand at aina that

introduced •• to ala .hen •••ent to •

skating rink and liks that.

Q. Do you racall how old Richard

served a purpose for •• in ay later -

in ay lita.

·- •
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DYER/PRESTON

Highlander. Sr. was?

A. Well. he was probably nineteen.

eighteen or nlneteen years old. Talked to

LJ ,

1

2

3

4 hi. on the phone some. We started dating a

130

5 little bit and being naive like I was at the

6 time you look back and see the control that

7 that man had on me even then, you know by

8 telling me, well. he wanted to have sex with

9 me and he told ae, he said. it you donft have

10 sex with ae I'. going to take this car and

1 1 run it over a cliff. Well, there .. a. no

12 clitts in Orlando, you know, that'. ths kind

13 of pUll that this aan had on ae and I ended

14 up becosing pregnant snd he end.d up going to

15 West Virginia to be with hi. sother and h.

16 wrote ••• letter and told •• that he wanted

11 to .arry •• , and during the flfti •• , you

18 know, that ti •• of the flfti •• it wa. very

19 ah••• ful tor a young wo •• n or young lady to

20 giva birth to a child an~ not be sarried and

21 I talked to sy sother and .he .aid, you know,

22 it'. the beet thing fOF the baby, .he .aid,

23 you know, to •• rr¥ hia and to have. ho•• tor

24 the child and .0 I did and wa were sarried in

25 Oceola County on tha 15th ot Septesber in
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Highlander, Sr. living at that tiae?

d •• cribe what you ••• n by hit?

first ti •• becaus•• hot dog wa.n't cooked

l1ke it wa • • u~po.ed to be and 1~ wa.nl~

DYER/PRIlSTOH

19~4 and I gave birth to ay first child in

March of '5~, a little girl.

I f I

The first

So you' were 17 years old?

I was 17 when I had ay daughter, yes.

And her n •• e Is1

Lonnie 3ean Savage.

Where were you, Lonnie and Richard

Nell, he alapped ae in the face the

When you .aid he hit you, could you

A place 1n Orlando on Central Avenue.

A •

A.

Richard wa. in the al1itery.

recalling of the abu •• started probably when

I was about eight dr nine aorths pregnant

with Lonnie and he hit •• , and. after she wa.

born it stal'ted bs~ .... __ •• g an every day thing

Q .

A.

Q •

A.

Q •

or every other day thing, whatever.

Q •

happened to do soaething that didn't pleaae

hi. or, you know, make a dinner right or this

type of thing, if the baby cried too auch,

.he bad colic up until she wa. about tour

aonths old.
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enough .ayonn~1se. whatever. I don't know

really the reason why he would have gotten so

angry. I aean I had everything on a plate

and this type at thIng tor hia. I wsnt to

•• e ay .0. and I told her that things were

not really very good and ahe told .e. abe

•• 1d. well. just. ?OU know, don't do anything

to aal<e ae unhappy. She saId he alght have

b •• n having a bad day or so•• thing 1.

bothering hi. or wnatever, and I •• 1d. all

right, so I went bacl< and then it just got

really wors~ and I went back to ay ao. and I

s.1d. you know. pIe ••• , let •••ove back in

here, let a. bring Lonni. and .ove back 1n

here ~lth you and ahe •• 1d ••• had. spare

bedrooa. ahe •• ya okay, tor. I1ttle whil.,

you khoN, and I •• 1d all right. aD I .Dved

back in tbe bou.e with n.r and then Richard
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It was a

111<e he

little

DYER/PRESTOIf

wanted 1t to be prepareo.

bit too auch austard or not

132

21 .tarted going, you know, co.ing around to .y

22 .other'. house and ay .other wa. atraid ot

23 hi., you know.

24 Q. When you •• 1d he .tarted coaing

2& around
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DYER/PRESTON

would just co •• to the d~or and this type

eo ay ao. wa. un4.r a lot of pre •• ure and I

f.lt that it wa. bett.r for her that I

gone ANOL, I belle~•• fro. the service and

gone back to We.t Virginia and it aight have

door and start yelling and acreaalog that I

wa. his wite. that I didn't bave any business

not being with hi. and to coa. back and this

N. would

You know, he

then he'd leave,

Well, during that tiee he had

W.an't r.al1y hurting anybody and

it wa. that incident and he lett end

He really wa.

I wa. trying to work.

He .anted to see a •.

What would he do and what would he

He would. you know. coa. up to the

Q •

A.

type at thing.

been

they couldn't do anything.

thing.

I ••va.

say?

A.

you know.

then I didn't see hi. tor awhile and then he

c ••• back and it started allover agaIn. My

.other •• ld that she couldn1t put up with

it. You know, he'd coa. banging on the door

and bangIng 2 or 3 o'clock In the .orning and

we contacted the police, you know, about the

incident and thinga like that and they .aid
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13.

this to you, he wa. going to do that to you.

OY!R/PRI!STOIf

hara•• ae at work and I becaae aore afraid of

hi •.

Q. When you said he was harrasaing you at

work

A. Harass •• , he would coae in and

.abarr ••• ae. you know. start yelling.

Q. What did he say?

to be with hia, that I w•• hi. wife. it w.s

like I bee •••• poss ••• lon to hi_, not a

person but • po ••••• lon and I just w••

getting ay raaily fnvolved and everything and

they were becoalng arrald of hia with ay

siater. ay .~ther. the neighbors.

Q. When you say that you beca.e afraid of

hla, what did he do that frightened thea7

A. Hi. t.aper. hi. anger. hi. outbursts.

he would be aJl right until be couldn't have

his way and If you wo~ld tell bi. no, be

would beeo •• very violent with you, vary,

very angry and very

well, that I needed

he wa. going to do

•• -- can you be aoreCan you giv

You know. that

Q .

A.

spacific7

A. Tbr.ate~ed.
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threaten ay .~ther"s life and that'.

o 1

2

3

Q.

A.

DYER/PRESTON

What would he thre.~en to do

He would threaten to kill ae.

135

to you?

he would

when I

• bee... I had to do soa.thing. I bad

5 been, wa. In contact with RIchard' ••other in

she begged to ae go back to

right lf you just go bac«

what'. wrong with hi., he'.

6

7

8

9

10

11

12

West Virginia and

hl., he'll be all

wlth hi., thls is

not like that all th. tl.e, only if

go back wlth hi. he'll be flne. At

old you tend to belleve the adult so

back with hia and I bee ••• pregnant,

you would

11 y.ar.

I .ent

.ent to

13 We~t Virginia, be c ••• pregnant with Rick. 3r.

14 there ~n~ I the abu •• there, you know,

15 with hi ••other, she was a very good wo •• n.

16 but he al.o had control of hi ••other, you

11 know. p. tar a. yelling and acre•• lng at her.

18 threatenlng her and I took .y chlld and

19 Lonnle and I left and 2 went back to rlorida,

20 you know, be followed .e to rlorlda and

21 Q. Wa. be, when you bee ••• pregnant with

22 Richard, 3r. and you had .oved back to ••at

23 Virginla, was he physlcally abusive wltb you

24 during this ti •• ?

25 A. Be just would get
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t:l •••• week?

.... y In u •• ek?

his .other that I can rea ••ber, hitting ae 1n

things 11ke when she wasn't ar~und or we were

by ourselves, you know, he would juat ta«e

and tWist ay ara or push ay handa up, you

know, lett no bruis.s or anything lIke that

I juat

He just would do other

Didn't take .uch to trigger

I just bee ••• very afraid ot hia and

DYER/PRESTON

You know. he never hit ae In tront of

He never abused a. in front of her.

And how otten would that happen7

Whenever he got angry.

And how otten would he get angry let'.

Coupl~ tla.e a week •••Vb. three tl •••

Would it happen one day. weeit. three

In a week'a t:la., depending on What

angry.

front ot hJs ~other.

it •••• bad aituatIon, you know.

wanted to go back to Plorida, be around ay

own raaily and I .oved down with ay aoa and

he .tarted with threat. again with her .0 [

gue •• about that t1a. I deci4ed, well. I've

got the .econd child on the way and. you

Q •

A.

Q.

on ae.

A.

Q.

aood he was in.

hia ott.

#.

•••ek.
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hi. arreoted once, you know, and he wa. in

jail like overnight and that just aade things

DYER/PRESTON

know. I ••de this bed, I'll do the best r

can, and at that tlae there was no agencies

like they hav_ today to go to.

Q. You aean lIke Battered Noaen?

A. Battered No •• n, nothing lIke that.

know that that happenad.

Q. Why did you have hia arrested?

A. For beating on .e.

o. When you .ay beat on you. what did he

do?

A. Beating on ae, slapping, klcking, just

very, very cruel. llke I •• id before it

didn't taLe auch tor hi. to alap .e. You

could juat look cro •• -ayed and it he didn't

like it he would slap you.

Q. When he would b •• t you, and you .aid

he kicked you?

A. On aore than one occ •• lon.

Q. But on this lncldent where you had hla

,rr •• ted. did h. hit you With an open hand,

dld he punch you?

I had

I do

You could go to the police about it.

woree and I don't ~ec.ll wben that wa •.
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DYER/PRESTON

so or get on the floor or whatever and he

•• parated fro. hia?

General Ho.pital there.

;Ie

I ju.t had a

you know. I I d

juet to •• ke aure that

HIt wIth hIs fIst. wIth hIs fIst.

And ju,,~ eo

That wa. in '57.

Nhat y.ar?

He wa. born in Orlando. at the Orlando

And Rickey wa. bo~n where?

Ro. I wa. wIth hIe at that tiea.

Na. Rickey born when y,ou were

A.

would coae up behind ae and hit .e~ I

think things were all right and then he'd

A.

A.

A.

tear ~ had ~f hi. and I juat

Q .

Q •

Q •

Took totally control ot •• becans. of the'

coee up behInd ee and just hIt ee In the back

of the head or in my back and then ot course

born.

horrible fear of hi. and then Rickey wa.

and got In a corner and I begged for •• rey or

would just go on down to the floor with you.

There wa••any tla.a that I covered ay h.ad

Q •

you would turn around to defend yourselt 11ke

I'd. you know, ju.~ leave a. alone, and he
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stroked ber dog tor a great d •• l ot this

stopped flow at 1950 on the tape, 3udge.

BY MR. PRESTON:

DYER/PRESTON

those who are viewing this tape understand,

Rickey is Richard Highlander, Jr.?

becau •• ahe .a. In this str ••• ful 8ituation

being interviewed, and •• I •• r.ading tbi.

it r.flect. h~r general ••otlon.l need.

I believe we

I n~ticad that aha

MR. PRESTON:

(Playing of videotape

That I s· correct:.

Yes.

And what obeervation. could you .ake?

Well, I noted that Mr •. Highlander I.

She needed that contact: co.tort

Doctor, while you were viewIng the

tape.

A.

being rather n ••dy.

interrupted).

A.

Q •

A .

Q.

tape were you able to .ake any obaervationa

about: Mrs. Highlanderls behavior that would

help you in •• king 'your evaluation. In thi.

,.. ...,

de ••~nor wa. rather subdued, ahe wa. not

co.lng acroa8 a •• loud or aggre •• ive peraon

and ahe alao co••• acro•• on the tape ••
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Highlander. Sr. hi~ her for lhe first tiae

of Riclt Highlander. Jr. though?

that Mr. ~ighlander. Sr. wss all right until

~e didntt get b~. own way, there were two

sid •• to hi., and at 1'4& al.o .h. r ••• rk.

I t I •

At 194& Mrs. Webb r ••arlts

At 1941 she says that Richard

How would that apply in your analysis

I noticed in viewIng this aeg.ent of

wa. involved with.

because the hot dog wasn't cooked well.

the s~.e pa:terna W~~~ the explosive

disorder •• a rage reaction that'. co.plat.Iy

DYER/PRESTOIl

having experienced about six year. ot the

depravationa of being raised in an

institution.

A.

Q •

the tape that Mrs. Webb, the defendant's

mother. who waa aarried to Mr. Highlander,

submitted to the sea. kind ot pattern ot

abuse that we note in the d6fendant In hi.

history.

out of proportion to ao •• alDor frustration.

At 1944 on the tapa, ahe •• ya that ahe felt

.s though ahe were not a peraon but •

po ••••• lon. and we note in Mr. Hlghl.nd~r.

3r. '. history that he beg ••• very po••••• ly.

and controlling with allot the women that he

[J 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

GERALD W. ABARIIO. OrrICIAL COURT RIPORTER



141
DYER/PRESTO.

another type ot role aode1 that he •• w7

abuaive brutal father Mho i. inflicting all

ot th ••• thing. on hi ••other, an individual

whoa he perceJved not only a. abu.ive, but ••

t~at Richard Highlander, 3r. wae exposed to

one type of ~arent.l role aodel, • tacit

indiVidual to tries to be acco.ad.ting, who

tries to avoid physical injury by doing the

right thing, by plea.ing the abuaive partner,

eo that's one type ut identification that w••

poaaible for Mr. Highlandar, the defendant.

that Mr. Highla.nder. Sr. threatened her,

threatened to kill her and also threatened

her .other. which Is also part of the pattern

that we observed in the defendant.

Now, the fact that Mrs. Webb,

then Mrs. Highlander, bee ••• adjusted so to

speak to this pattern. that 1. she didn't

leave hi. for good. she wa. back and forth

and on the advice of her own .other and Mr.

Highlander, Sr. -S .other, ahe stayed with

hi., she bee ••• adjusted to this pattern of

On the b •• r. of that we can inter

Ye a, t h 1. j. 1 nco n t r •• t t 0 ~ ': f"!

And this would be in contra.t to

A •

Q .

abuse.
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children who are in an environ.ent that Is

dangerous for thea.

wa. then in & position where he .a. going to

or had to choos. between the two. Is that

correct7

issues that go on early in a child's lite

around the tl~e that children fora their

identifications that beeoa. the b.si. of

their personality. and one of thea. Is

defendant's history, tor hi. own

psychological survival, and I aean this

literally 80 that he would not go crazy. 80

he would not develop. childhood p8ychoaia,

he tor.ed • deten.iv • • ~~t protective

identification with the aggre ••or, with thl.

brutal. powertul, thre~ten1ng tather with the

childhood logic I it I beco.e 11ke you. then

you c~n't hurt Me.

I'. going to

This 18 aore of

Aa I understand this

MR. PRESTON:

DYER/PRESTON

There are aany develop.ental

Another Is psychological survival for

Choose Ie a word that has too .uch of

And with tha8. two role aodels Rick

powerful.

power.

a vol~ut.ri~y conno~atlon.

an auto •• tic process.

Q •

,. .
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1" 3

at Rlckey I notlced that right ln the chest

tried but he wouldn't. ao the pediatrician

decided to go ~h.ad and put hi. on tor.u~.

pediatrician that we had at the tia., at that

particular tl~e caae in and saId Rickey had a

heart condition. he •• ld It'y not a aerious

DYER/?RZSTON

start the type again.

(P1aylng of vldeotape

the

Me were

When I looleed

Be saId just,

in Orlando and

lndentation.

at br •• at reed hia, II cgu1d

(Contlnulng)

Be should out grow it.

continued) .

A •

one.

you know, watch hi. very closely and if you

need. a. you know Ii a bere, you'll coa. in

for a sjx week check up with this child. and

I followed hi. instructions.

area ~~ere •• s like

in the hosplta1 together for 1ilee ten days,

.e went hoa. and they told •• that they were

having tro~ble keeping hi. foraula down, you

know, ne. born babies are IJke that. ao juat.

you know, watch hi. and evezythlng, ao I •••

under the i.pres.lon that this child had this

heart condition. that he wa. going to be

fine.
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DYER/PRESTON

and they put him on goat's .11k and he would

144

2 lose that. he couldn't keep anything down on

3 his ato •• cb. I took hi. back to the doctor

4 and they said. well. he wasn't adjusting good

5 to the for.ula so they put hi. on soa.thing

6 else and probably when he wa. five to six

1 weeks old he would start turning blue around

8 the aouth area and he would get white right

9 around the eye and I would be on the phone

10 with the pediatrician, we didn't have. phone

11 1n the house. I had to go aero •• the street,

12 and fortunately one day this doctor .a.

13

14

15

~ooked solid and I got

• doc cur by the n ••• ot

Rick in to see hi. and

ahold ot hi.

Hitchcock.

he ex•• ined

partner •

and I took

hi. and he

16 •• 1d this young •• n 1. very, very sick. He

17 said he ha. a congenial (sicl heart condition

18 and he .ald everytb!ng that'. be.n don. tor

19 hi. ha.n't been good thing. and he wa. ~ery

20 .uch under Height. I a.~ed Doctor Hitchcock.

21 you ~now. what w. could do and thi. type of

22 thing and he .aid. you know. kaap hi. on

23 whole .ilk and to teed hi_ a .poonful of baby

24 cereal every hour and that'. what I did and

25 he ju.t ••••• d like ~o co•• right out ot it,
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pregnancy it wa. a ten•• pr.gnancy?

houae with your husb.ad an4 you had your ao.?

tanta.tic phyalciart and I'll alway. b.

g-ateful tor hi., al ••y., and --

talked to hi. ahout putting hi. in the

hospital and he said. you know, we'll try

this first and if it do ••n't work we'll do

I .a.

Re "a••

and dur1ng the

Stre •• ful.

I had two childr.n and

The doctor felt, you "know, I

And Richard. Jr.

And R1char4, Jr.

At that 101 •• you were 11v1ng 1n the

The pregnancy?

could you tell ••• little bit about

tensed up • lot.

A.

Q •

the pregnancy?

Q .

A.

be all rIght.

other things, and it worked.

DYER/PRESTO"

you know, to &tart putting on soae .elgh~ and

when he threw up, it wa. just lIke he would

intake the fObd and then just throw it b.c~.

It was just whole ailk. you know. liqUid.

His bowels were lIke. you know, real runny

and I just prayed to God that he wa. going to

Q.

things just b.c •••• I bee ••• a robut in a

.an.e that .Y children ca.e f1rat. I

protected thoae children.
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DYER/PRESTON

for ay .other I don't ~no" _hat we would have

been tor ay .other agaIn being there, I donlt

a., you said that your .oth.~ brought you

tood?

the welfare departaent to get help but they

laughed at a. becauwe I had an able bodied

She would bring

He .. a. put 1n

If it had not

I went down to

He offered. you

It was lIke I •• 1d. had it not been

She went out and bought the food tor

he even raised hi. hand to ay .other

Thi. wa. during your pregnancy?

No, this wa. atter the pregnancy,

He wrote bad check •.

You s.ld that your .other, or excu••

Stressful pregnancy.

Rlchurd dldn'~ work.

jail for that.

aother.

Q .

A.

done.

husb_nd.

A.

afterward, after Rlck~y .am born. and the

200d that I got tor the kids ca •• fro. ay

A.

food over tor ae, for the children, she

talked with Richard. Sr. and told hi. don't

be beating on her, you know, donlt hurt her.

Q •

to hit her when she would defend ae or do

soa.thing .p~clal. you know, tor .e.

know what I wbuld have done.

She stood up tor .e.

know
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DYER/PRESTOII

this newborn aon?

her aain c~nc~rn was the three of us.

fooeS. tor hi., Richard, it he .ante4 it. but

violence?

I don't

you telked

You know, ••yb. he

What .a. Richard. Sr. '. response to

To what. excuse ae?

What was Richard, Sr. 'a reaction or

For exa.ple?

Wa. tbere enytbing

Well, be would look at bi •.

It he wanted a. to do .oaeth1ng, when

principle ••• per.on, I couldn't do 1~.

Q •

A.

the children. for ayaelt. and she even had

A.

~etore he got better a. tar a. the throwing

doing very aucb with hi •.

r ••••ber hi. ever playing or holding hi. or

about Richard, Sr. being violent with you.

Wa. there anything that precipitated the

Q •

reapons. to hi. newborn aon, Richard, ~r.?

Q •

I went back it h. wanted •• to do thing. that

A.

wa. afraid at hi. tiecau •• of what he •••

were not hon•• t, that were again.t ay

Q •

diaper or a.king the foraula or anything. I

don't rea•• ber any of that.

up. I don't ever rea.aber hi. changing a
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DYER/?RESTOH

a.an you had to sut.it to hia and I was

d1tterenee to h1. what30ever.

things were not done like he wanted thea.

conning, you know, the welfAre depart.ent,

I

I f I

i{ick.y

If I .a. on ay

I WOUld be cra.ping

It didn't .ake any

The anger with hi. was when

whatsver I did and if I didn't do

wben you're on your period.

a.x was a priority with hi •.

Por an exa.pIe. conning soa.body,

What.·wr you call it y ••h.

So Richar4, Jr .• Riekey ca•• into the

A.

A.

Q .

would co.e tro. behind a~d hit you. it didn't

very angry with •• and .tart slapping. that

wouldn't do it.

~ho.e are the things.

anybody that ~e could, you know, get to help

it to auit hi., no .atter wbat, be would get

us out a little bit. lie for hi. and I Just

h. alway., 11ke he'd slap you on the face, be

just a. slaple .a that.

rto.e where there wa. ten.ion and

always raised you don't do that, you

didn't

and ~t didn't .ake any ditterence. It

don't

atill don't believe 1n it, b~t you know,

was

.ake any difference.

.en.truel period and he wanted to have aex, I
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did
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DYER/PRESTON

became my protector as he got a little bit

older. I remember t1aes that ~he violence

would happen and he would cose hold sy hand

and tell se that he loved .e, that I'd be a~l

right, you know, and as Rick got let .e

just explain so.ething here about the

children. As far as the discipline with

their father, if .y children were to do

sosething that displeased their father.

took the blows for it and I .ean that I

not want the father to hit th~se children.

12 did not know what he might do to them and I

13 just got myself in ~ .. ay to prevent hi.

l' from hurting the children and they were not

15 bad children. They were good children. You

16 know, as fa~ as getting into things in the

17 house. they didn't do it. As far as being

18 rowdy, they weren't. They appreciated

19 anything that you did for the •.

(

20

2 1

22

23

2'

We .oved into a hoa. way, way

out 1n the co~ntry, I .~.n welre talking

sticksville, and Richard, Sr. had a job in a

town called Bipollow (phonetis) which is also

the country but nothing ooapared to where .e

2& lived, no ph?ne, no refrigerator, itt. 1n a
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DYER/PRESTON

1

2

snake infested area.

Q. How old .. as Rlek then7 .

3 A. I .. ould say probably about three and a

4 hal f. four ••aybe four. I got pregnant .. 1 th

5 my last chlld by thls .arrlage. Barbara. and

thtt went on in the ho.e.

d1stance fro. the bouse and she

embarrassed.

We had one nelghbor .. hlch

First, I was

I never told her offrlenda.

no transportation.

.. as a 11ttle

and I becaae

the violence

First, I was

6

7

8

9

10

• 1 hoping that it would all go .w~y . Second, 1 t

(
1 2 wa s e JD b a l' r ass 1.n g, • n d R 1 e h a r d, Sr. 8 t. r ted

13 carrying on an affair w1th thl. wo.an and to

14 the beat of ay kno .. ledge ahe gave blrth to a

15 son for hl. and durlng the tl •• that ...... r.

16 In thls ho.e Rlch.rd. Sr In an

17 auto.oblla accident on hla y ho•• fro ...ork

18 and I c.lled hls mother. 81. partner,

19 Lawrence Hyatt, came out to the hou •• about 8

20 o'clock on. nlght and told •• th.t Rlch.rd

21 had b •• n In .n accld.nt .nd that h .... s In

(

22

23

24

2&

serloua condltlon and I r ••••b.r golng Into

the clo •• t .nd ahuttlng the door. I h.v.

no I don't kno .. ~hy and I g.th.red .y

childr.n up. the throe of th•• et the tl •••
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1 and went to ay sister's In Orlando for her to

i take C4re of ay kids and I went to the

3 hocpital and the police were still there. A

4 17 year old boy had coae off, run down off a

5 gully and coae back on to the street and hit

6 Richard, Sr. 's car on the right side and

7 daaaged hia up pretty bad snd I got to the

8 hospital, I went to the hospital, you know, I

9 stayed the fIrst nIght all nIght long. They

10 saId they dIdn't thInk that he was goIng to

11 aake It.

1 2 I called hIs aother fro. the

13 hospital to l·O.~ tr~_ .. Jet Virginia and 8h~

14 told ae that she dIdn't want to and I saId,

15 well, NellIe, why. I saId, thIs Is your

16 8on. She .~ld, I just can't. and I •• 1d,

17 ple.se, you know, I need .o.~body to help ••

18 here, I •• 1d, he'a your aon. don't you want

19 to see hi. and let hi. know that you're here,

20 thIs type of thIng. NaIl, he was unconscious

21 for, you know, in and out of a coaa thay saId

22 for awhlla, you kn~w, and thay wantsd .a

23 there ~lth hla In cas. he dId co.a to and

( 24

25

thst there wouLd ha soae~ody fa.lliar thara,

so I sat by hIs bad lika a dutiful wifa and
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1 did wha~ I could and I reaeaber hia

2 coming he was co.log awake and he was

3 calling for ae and I le~ hia know ~ha~ I was

4 ~here and he asked ae ~o s~ay ~here with hia

5 and I d1d, and he went back to sleep or

6 whatever and he told a. that he wa. afraid

7 and I s~ayed wi~h hia and finally I left to

8 go get a ba~h, change clothes and get

9 something to eat.

10 ThIs was like a couple of days

,

11 later and I wen~ back In~o the hospital,

12 there was blood allover the ceiling ot the

13 hospItal and ,,1s eye ~ __ re they had to go In

14 there and wIre It had bur~t and I thought

15 that he was dead or h~d died and he was in

16 surgery, and after that he waa 1n a body ca.t

17 tro. here all the way down, ato•• ch cut open,

18 you know, to where he could .at, laying In a

19 traction. He wa. juat a ••• s and we -- I

20 began I had the responsibility of three

21 chIldren then and an indiVIdual ~hat I had to

22 take care of night and aay, ao Lawrence Hyatt

23 aoved u~ to a aot.l residence type thing in

24 Blpollow where it wauld b. aore conv.nl~r,t

25 tor store•• ~d .nyon~ el •• that could give ua
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a hand and whatever and Richard, Sr. waa on a

one bed and

1

2

3

hospital bed type

and myself were in

thing. Rick. 3r., Lonnie

then Barbara

• was in her crib.

Howald was Barbara at the tiae?

Well, she waa tiny.

And Barbara was born when?

didn't either. We went froa the hotel to

5

6

7

8

9

10

Q •

A.

Q •

A.

bit.

Well,

I went

I ju.ped the story here a

fro. ay house in no, I

little

\.

11 another home there, Rick begar to see a lot

12 of violence in his father. He gave .e -

13 what I ~~nted to tell zvu about Rick and

14 Lonnie and I, one night after Richard had

15 thrown his food on tbe floor, juat taken it,

16 whoosh, on ~he floor and acre •• lng and

17 hollering, you know, and this .an even in the

18 condition he waa in atill .anaged to piteh

19 fita and ahow hia te.per. You know, it waa

20 juat a never ending thing with hi •.

21 8e would I would put hi. on

c

•

22

23

24

25

a bad pan until ha had hia bowal .ova.ant,

then I would cl •• n hi. anue or wbatever, you

know, and it wa. never .~y -- trying to help

hi •• elf, liko ha waa an invalid, you know,
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pity me, this has happened to ae. You know.

2 he never did anything to aake things better.

3 How you go get groceries or

4 something five alnutes away fro. hi. and he

5 would go banana nuts because I was gone

6 longer. I aean it was a like a trained dog,

7 you just do whatever you had to do and

8 whatever. I never had a break fro. hi., but

9 after this incident of hia throwing food all

10 over the floor and hitting ae with a tray, we

:1 were in bed that night and Ric"; took my face

12 with his little hands like this and says,

13 aommy, wby do.,s daddy _v that to you. and I

aay., I don't kno·w. I said. just be good.

15 whatever you do, both you kids be good. just

16 be good I be good tor ae, and that t. why, you

17

18

know, they werp like they were.

were good kids, they rQally were.

They just

Richard.

19 Sr.

20 Q. It. aorry, ao Rickey, Richard, 3r.,

21 how old· was he when he e~pressed obviously en

22 ••• ren••• at

23 A. ?robably about three. three and a half

y.ar. old. Now, that'. one of the t1 ••• that

•

25 sticks out in ay aind because he'd always
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155

I had

ery, very close.

Was he very· close to you?

Very close,

Q. Aside from being physically weal<,

because he must have been weak and looked

weak because of his heart proble. -~

A. By the end he was doing fine.

Q.

A.

DYER/PRESTON

coae up, Rick, 3r. would, and touch ay race,

rub ay face like this, you know, touch ay

hair, my ara, just to let ae know that he

loved a.. He dIdn't have to say. a.a., I

love you, I I<now he did.

taken hIm to MIami, the Children'S Hoapital,

and they said that he would eventually have

to have surgery to his heart, but at this

time to continue doing what I was doing,

feeding him good and seeing that he got

plenty of rest and th~s type of thing.

Q. You were saying that Ricl<ey saw a

great deal of violence, saw you subjected to

a great deal of violence after Richard, ~r.

started healing from the accident, i. that

correct?

A. This is where it really started. I

•• an not really .tart.d. It wa. alway.

there. Lawronce aya1:t, hi. partner, again

1

2

3

4

5

6

7

8

9

10

11

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

(
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1 found us a house right I gue.s three or four

2 ailes froa work,' and Richard, Sr., excuse ae,

3 would come hoae during the day and just coae

• home, give .e soaething to do .s far .s

5 bookkeeping or whatever for the store.

6

7

Q .

A.

Excuse ae, they owned a store?

He was in partnership due to Lawrence

8 Hyatt and another ma3 by the name of Shaw.

9 but actually the partnerahip atarted 50-50

10 later on down later on in the store and I

11 de remember Richard coming home one day, it

12 wap in the morning and it waa right after I

13 had fi~eb the kid. their breakfa.t and we

14 were ju.t kind of enjoying each other and he

15 came In and he wanted me to go to the bedroom

16 with him and I saId no, you ~now. the kid.

17 are awake and this ~ype of thing, and h. told

18 me, he .ald, you will do what I tell you to

19 do, when I tell you to do it. any tIme I tell

20 you to do it. and he .lapped me and he

21 .exually attacked me that morning on the

22 dinIng room floor in front of Richard. 3r.

(
'-

23

24

Rick, 3r. bee ••• v.ry, very up •• t.

up with ay finger betng broken that

I ended

, .
~

25 partIcular time.
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Q •

A.

DYER/PRESTON

How did that happen?

He broke it by bending lt, beneing the

3 ara behInd ae and just breaking ay finger

along with it. 1 reaeaber Rick, 3r. eoaing

5 over to help ae and he was kicked by his

6 father and I looked at Rick, 3r. and told hia

7 to go away, go away quick, go hide. do

8 whatever you have to do, and he just was like

9 he needed to go away, but he wanted to be

10 there wl~h ae.

1 1

12

13

Q •

A.

Q.

A~d how old was he at -his tlae?

He was probably about four then.

Lmter on I reme.oer a day that Rick,

14 3r. got angry with ae becaua. I told hla no,

15 he wanted to do aoa.thlng and I aaid. no. you

16 can't 00 that. He was all dre.sed up, you

17 know. He loved to d~4•• aD .harp, you know.

18 He lIked hats and thi~ typa thing. I thInk

19 he wanted to bring the cat in and I don't

20 r.aeaber juat what tha incidant waa. but I

21 know that I told hia no. you can't do it, an4

22 ha look.d a. aquare In tha eya and atarte4

23 ahaking that llttl~ fingar at aa. H. aal4.
r

(..... 24 If you don't let aa do wAat I want to do, h.

25 aa14, I will puah you down on tha floor an4 I

GERALD N. A8ARHO, OrrICIAL COURT REPORT~~



158
DYER/PRESTOli

was gettlng thls. That's the flrst tlae be

ever said anything to ae like that, ever, .• nd

I side Rickey, "hen ao. tells you no, it'.

wl11 break your flnger.

That was very obvious fro. where he

1

2

3

4

5

6

7

sald.

for your own good.

that to me again.

I wl11 stoap you, he

I aaid, do not ever SdV

He says, well, daddy .ays

8 It to you all tbe tl~e.

9 (Playlng of vldeotape

10 Interrupted).

1 1 MR. PRESTO": I uelieve we were

12 abo·'t 1020, 3udge.

13

14 Q •

BY MR. i'RESTOll:

Doctor. tbe Incldent. ju.t de.crlb~d

15 on the tape, the sexual ••••ult and the

16 coaaentd that Rlchard Hlghlander. Jr. aade to

17 hi_ mother, were the_= the incident. that you

18 had earlier discu.sed in yo·ur previoua

testlmony?

A. Yea .

Indlcated that the deten.e aechanl.a wa.

beglnnlng to coa~ Into play bere In tera. of

hl. assoclated wltb bl. father, 1. thl. the

ar •• you were referring to?

c

19

20

2 1

22

23

24

25

Q • And wa. thl. the area 10 whlch you had
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A. That's right.

Q. Was there any other significant parts

of the tape that we've aeen so far that were

particularly i.portant that we have not

covered?

A. Yes, I was particularly struck by Mrs.

Webb l
•• entian of the tact that she retu~od

to cooperate with Mr. Hlghl.nder~ Sr. in

D 1

2

3

4

5

6

7

8

9 instances where he .eked her o do sOlllething

10 that was against her principles, and she

11 seemed on the tape to take 80a< degree of

12 pri~e in that, sha prided herself on bei~g a

13 person wno di~ indeed have principle.. Thi.

14 has implications for the aevelop.ent of

15 conaclence, the develop.ent of internalized

16 standard. which takes place nor.ally between

17 the ages of three an1 .ix, and it l • •• t. to

18 say on the basis of this t.pe th.t h.d the

19 defendant· remained with his .other, that he

20 would bave been expo.ed to • aucb aore

positive role aode1 in tera. o! the

develop.ent of inner .tandard. and

conacience.

c

21

22

23

24 MR. PRl<STON: Thank you,

25 Doctor, we'll pick up the tape again.
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(Playing ot videotape

continued) .

A. (Continuing) So anyway, lilte I said,

that was the tirst tiae that Rick said

anything to ae like that and

there's so~ethlng with

to

you know

Barbara here I

know a lot, I triedshe doesn'treally --

1

2

3

4

5

6

7

8 protect her troa it.

9 Q. We took a short break tor the purpoae

(

10

1 1

12

of you to co.pose yourselt and now we're back

O~ and it it's okay wit~ you ~Du1d you tell

us a little bit aore about Rick, Jr. 's

13 reaction to his tather's physical abuae?

14 A. Well, I juat'reaeaber that Rick, 3r,

15 tried very hard to protect ae and he atarted

16 getting soae blowa tor hiaaelt by doing

17 that. Whatever, whether I would be on the

18 floor or whatever. whatever the ca •• w•• , I

19 would always tell Rick to aove away, to get

20 out ot the way and it waa hard tor hi. to

with you, but I need to get away too and

Q. How otten again did this happen?

A. It happened frequ.ntly. Like I eaid

b.tore, it could be every day, every other

(

2 1

22

23

24

25

leave ae. It waa like I want to be there

"'.
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day, it could be in the .iddle of the night,

it didn't .ake any difference. It jUs~

1

2

3 didn't make any difference. I rea.mber the

161

4 kids being s.all and things happening during

5 the night, you know, and they would hear .e

6 screaming and of course they would wake up

7 and start screaming and sit up In their beds

S and watch what was going on. I can reaeaber

9 even Barbara being little, .h~ started, you

10 know, screaming. She learned how to do it

1 1 <co and the fear that I had of hi., we I

12 ju~?ed ahead of the story at the tlae when we

13 I1vea a~ the ~tore and the kids were really

14 ••all and I reme.ber Richard being out.ide,

15 it was lIke a store. grocery store-service

16 station type thing and then we had a screen

17 door and then it w•• like a privete re.idenc.

18 type that we lived in.

19 I re.e.ber Richerd co.ing in

20 the houe., I was pregnant at the tl •• , not

21 with either of the living childr.n. but I we.

22 pregnent et the ti.e end h. b.et ••

c
23

24

25

unconecjoua, he ~plt In ay race, he took hi.

toot and r •••• d it into .y eto.ech. pull.d my

h.ir end I .i.cerried thie child. I h.d to
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up. I had a check up, you know, one of thl!lfl

was probably in the hospital three or tour

monthjy check ups and the doctor that

with her and gcing to the doctor all bruised

I remember being pregnant with

They had to go in and take the

bon~s were all broken and I couldn't

breathe.

have surgery done on my nose because the

bone, 80me of the bone out of my nose and I

days.

Barbara and being be~t when I was pregnant

kJ 1

2

3

4

5

6

7

8

9

10

1 1

,
\,

12 'delivered he~ asked what happened. I told

13 him thPot I ha0 tallen. He looked ae right in

14 the tace, he seys, you didn't tall.

15 no, I d.idn't. He says, abuae in the taaily,

16 and I said yes. and Barbara .was also born

17 with a slight heart problea. You know. ahe l
•

18 tine, but she also had the detect.

19 Q • In your opinion what aotivated

20 Richard, Sr. to be abuaiva7

21 A. Juat tha peraon that ha waa. lIaybe

22 aoae angar tnat had baan with hia toraver, I

telt that I waa reap.onaible tor ·eva·rything.c
23

24

don't know. I t~lt that the aan hatad aa, I

25 I waa teeling that whatever happanad to ae I
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6

7

8

9
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deserved it. I became a nothing of •

person. I just began to accept the beatings

as part of eating or sleeping, going to the

bathroom, they just were there. There wa. no

where to go tor help. no where. By the tim.

it had reached that point ay faaily wanted

nothing else to do with any of us. They·

had they were sc.red to death of Richard.

Sr .• they did not want his around their

hoaes. It bee.a. there was no outer

11 strength from anyone.

So there was no place tor you to go?1 2

13

Q •

A. 110 pla,oe to go. I wa. given -- at

14 that tise I reseabsr another aeeting that I

1~ had, aore than one ••• ting over this, I wa.

16 given an allowance to bUy groceries with to

everything. 6verythihg.

If I wa. ten cent. over, that

If I ~a. ten cent. ahort. I got my

or whatever and it wa. ao •• thing

it was to take care of everything

to keep a black book of every penny

c

17

18

19

20

21

22

23

24

25

do me for a week.

pay a bill

like $125.

and I had

I apent.

wa. good.

face beahed in.

Tb ••a. ~o bUy groceri •• ,

I had tG account for

I had to have
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receipts, I had you know, a d1ae would

drop out into my pursue and I was not aware

of it. I would get the holy heck beat out of

.e. It didn't take auch and alwaye

5 explaining, always explaining, defending

6 ayself to ~xpla1n. Didn't take auch. I

7 think he I look back at it now and I

8 f1raly believe the aan was happy doing what

9 he was doing.

10

1 1

Q .

A.

Old he have weapons?

I remember once when w~ were out at

12 th- service station that the houae wa.

13 connected to that he nad a gun under the

14 counter. I remeaber him, and I don't know

15 where thl. gun c •• e fro. or rifle ca•• fro.,

16 he chawed me allover the houae, going to

17 kill ae, going to shoat ae with th1. gun, and

18 laughing after he got ae .0 petrified. and I

19 reae.ber the children and ay.elf going up

20 underneath the bed.

21 Zxcu•••• , and then I alao

22 reaeaber once that I wa. goIng to hang ay.elf

23 in the clo.et. I didn't aean to do th1 •.

c 24

25

Well, during the t1~. that he had broke ay

noa. he aleo buatod out ay t •• th and I w••
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going to the dentist and I had to catch a bus

2 to go to the dentist and I got to a point

3 where I couldn't take anymore. And we had

• moved again to a nice hoa. and Gledy. ca ••

5 into the picture then and I'm jumping ahead

6 of myself again.

7 I wanted to tell of another

8 incident that happened with Richard, Sr. with

9 ehlorax, he drank Chlorax ana then drank

10 whiskey behind it, telling me that he was

11 going to kill himself. I oftJn wished he

( 1 2 He used to put fear, SUbjected

13 my children to that.

14 Q . Here are soae tis.u••.

15 A. I didn't ••an to. I'. sorry.

16 Q. As you can see, Lucy Webb is very

17 upset and so we took s break 80 ahe can

18 coapose herself.

19 ObViously thia was very

20 trauaatic and very painful for you. In what

21 waya did the abuse you were a~bjected to ahow

22 itaelf on Rickey, Jr.7

the children.

23

24

A. I'. sure

I

that it had an effect

thi~k With Rick, Jr.

on all

being

25 the way he wa. to~.rd •• , being a boy, you
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know, you teach your sons to grow up and be a

2 protector of a woaan or, you kIION, and I

3 think he tried real hard to do what he could

4

5

tor ae.

seeing

I think it had a big i.pact on hi.,

you know, a parent, when things

6 l1ke this go on in a hoa., parents are ao

7 stupid to think just because a child is s.all

8 that they're not going to rea.aber. They

9 do. You think because theY'r~ two or three

10

1 1

1 2

13

14

15

16

17

18

1 9

20

21

22

23

24

25

years old that they won't remember in 20

years. They do. I firmly belleve that with

all my heart. I just

(Playinw of Videotape

interrupted) .

BY MR. PRESTON:

Q. Doctar, Mr •. Webb ha. juat expr •••• d

her opinIon ab~ut Whether chIldren re.e.bar

things fro. their youth. Is there any

validIty to her opinion7

A. Absolutely thera's validity to her

opInion.

Q. And could you explain that to u.7

A. V•• , not only do adoleecenta and

adults rs.e.ber things fro. their childhood

that their parant. hsve no idea that they
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would retain, but they also tend to act on

2 these m.acries both consciously and in

3 unconscious ways. The very co •• on pattern In

, acting on thes. painful a.acries is to aaster

5 the trauma, to master the horrible experience

6 of being victimized by undergoing the saae

7 experience, only this tiae in tbe role of the

8 perpetrator rather toan being a passive

9 victia.

10 MR. PRESTON: Thank y~u,

11 Doctor, weill start with the tApe.

I 2

13 contin11eci).

(Playing .of Videotape

14 A. (Continuing) I just know it had an

15 impact on him, I know that.

16

17

18

Q •

A.

child.

Was he a nervous child, was he

No. he didn't .e•• to be a nervous

He was relaxed, had a cute little

19 aens. of huaor, alwaya doing things to .ake

20 you laugh, aaking thing. better, alway.

21 trying to aake ae happy, reall. loving ae.

22 He was different when hie dad caae around.

23 He kind of got qUite, he wa. able to be

c 24 hi •• elf. you know, around ae. lie ju.t liked

25 it with aoaay, it was like the three of u.
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1 were we had a very close bond. Like I

2 said earlier, you really didn't have to

3 discipline those children. They were just,

they were good. They were just good kids.

5 Q. Excuse me, you eventually lett. Could

6 you tell me, give me some details about the

7 circumstances?

8 A. Well. we had moved to another hoae.

9 the last one that we shared together, and it

10 was a nice home and

1 1

1 2

Q,

A.

I'm sorry. how old was Rickey?

Rickey, Jr. was about, he would be

13 tive by then. We had there waa a girl

14 across the street, a we.aa across the etreet

15 that had two saall children, the little boy

16 was Rick's age and they wou+d play together

17 and the lady and I r~elly didn't becoae taat

18 friends or anything, but we would, excuse •• ,

19 she would be out aweeping her tront driveway

20 or area and I would do the aaae, ae doing the

21 saae thing and we kind ot chit-chatted tor a

22 little while.

23 Richard aeen he~, decided that

he wanted to have a litt~e party o~e night

25 and we invitQd the neighbor. and the lady
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that was living across the street caae over
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2 with her husband and I missed Richard, Sr.

3 and Gladys and I just happened to pUll the

4 curtain back and they were out on the patio

5 just giving each other a nice big healthy

6 kiss and I don't know how long that had been

just shortly atter that that I lett.

7

8

going on. I did see that and I it was

The

9 beatings continued and

1 0

1 1

Q.

A.

Is that the reason why you lett?

No, I had put up with t~at betore,

12 that wasnft you know~ that was just

13 it was npthlnu new. ~ .. G reason I left w••

14 because I know it I stayed there that I was

15 eventually going to be killed, I just telt

16 like Richard was going to end up killing .e.

17 I lett tor my own sanity. I knew that in ay

18 way ot thinking at that particular tiae that

19 the children had a root over their head and

20 they had a bed to sleep in and I telt like

21 they would be all right there. I had taken

22 another beating the night that night, and

23 then thu next morning when I had to go to the

(

•

24

25

dentist, I just kept going.

(Playing ot videotape
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int .. rrupt .. d) .1

2

3 Q.

BY MR. PRESTON:

Doctor, at about 1113, 1114 now, she

4 t .. lls us that sh .. l .. ft b .. caus .. sh .. thought

5 she was going to be killed, ahe tells us she

6 l .. ft for her own sanity and y .. t sh .. thinks

7 th .. kids ar .. going to b .. all right in that

8 same household. What's happening

9 psychologically in this r .. asoning?

10 A. This is a process known a.

1 l rationalization. It's when we can't face

(

c

1 2

13

14

15

16

17

18

19

20

21

22

23

24

25

so~ethihg that 1s happening to us or

something that we are doing or thinking or

f .... ling. and so in ord .. r to achi .. ve soae kind

of psychological consistency we invent a

r .. ason to .. xplain it and if we do a good

enough job ot decel~1dg ouraelve •• then we

aanage to achieve soae psychological peace

through this rationalization. I think that

In Mrs. Webb's case this wa•••d. e •• ier by

the fact that she herself had experienced the

10•• of her .othe~ early In lite, and ao what

she was inflicting upon Richard Highlander.

3r. at that point wa, soaething that ahe

herself had already undergone and I see that
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experience of hers as facilitating this
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2 process, beyond the realistic ~easons that

3 her husband was threatening to kill her every

4 day.

5 MR. PRESTON: Thank you,

6 Doctor, we'll start it up again.

7 (Playing of Videotape

e continued).

9 A. (Continuing) And I called the

10 girlfriend that I had grown up with that

11 ljved 1n Winter Park and I ask~d her.

actually I called her mother and1 2

13 mother could come a~Q stay with

I .sked. her

them and

14 she said yes.

15 Q. This is in Winter Park7

were living with --

A. A good thirty, forty ailes. and I

stayed With thea and I called Richard. Sr. in

about a week and I told hia that I wa.n't

coming back

he told ae,

going to see

w•• going to

(

16

17

1 e

19

20

21

22

23

24

25

A.

Q •

Florida.

And how far w.~ this fro. where you

and that I wanted .y children and

you lett the kide 80 you're never

the. again, and he .aid that he

file fo~ divorce a~d get cuetody

~-
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of them, so I guess a little while passed and

2 I called hia again, I wanted to come and see

3 the kids and he said that I could, so I went

4

5

6

out: to

dirty.

Gladys

visit with the children and they were

He wanted ae to go over and talk to

and I was not aware at the tiae that

7 she was pregnant.

8 Q. Pregnant with his child?

9 A. Yea, with Richard, Sr.'. child and. I

10 told hi. again that I wanted the kid. and he

11 said you can have Barbara and you can have

12 Lonnie, but you canlt have Rickey, and I •• 1d

want him.

13

14

why. He says~ bec.us~ nels ay n •• esake and I

I said w~ll, I wanted all three at

15 thea and he went ahead and he tiled tor

16 divorce and I signed it, by the end everybody

17 wa. aware of where I wa. at .nd. they had ay

18 address and ay phone nuaber. We had to I

19 got a letter tro. the welfare dep.rt.ent or

20 Children'. Protective Service, or ao•• thing

21 like that they call it now, to co.e to court

22 b&cauae they wera going to put Lonnie and

23 Barbara in a taster ho.e.

( 24

25

Q •

A.

And not Rick.-y?

No, just the ;irls. 80 I went to tbe
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1 courthouse and appeared before the 3udge. Be

2 asked.e if I wanted the children and I said

3 I want all three of thea. I can't take care

, of the. financially right now. if you could

5 place the. in a foster ho.e until I can get

6 on ay feet, I wanted the children. During

7 that tlae Jack and I had gotten •• rrled. I

8 went out because I h.d the vi.itation right.

9 tor these children. I went out to Rick.

10 Sr. I tI hoa •. he had been -- by then he had

1 1 ~ rried Gladys. to see my children. He

13 not let ~ick JO with me. and I'd go out
(

12 wouldn't let the girls go with a., he would

14 there, he wouldn't let .e have hi •.

15 Couple different occa.ion. Rick

16 a.ked Le why I had left hi. and I told hi.

17 that I loved hi. and! said. I can't have you

18 becaua. your dad will not let •• have you,

19 and he wa. too young for a. to explain the

20 clrcu•• tancea to hi •. The very la.t ti.e I

21 saw hi. it wa. taking hi. out to the air ba ••

22 to ••• the plane., he had. good tl •• , .e

23 were eo_lng oft b~.e and he •• ked •• agaIn
,
, 2' why I had left hi. b.c.u.e he eaw the girl.

25 there. why I left hi •• and I couldn't an.wer
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I couldn't give hi. an answer. You

2 know. there's so auch hurt. Htl" do you t~ll

3 • 11ttl~ guy --

5

6

Q.

A.

ju.t

Row old was he?

H~ ... s flv~ .nd a h.lf th~n, th.t you

I couldn't rl.k th~ t.ct of t~lllng

7 hi., your father doesn't want .e to have you.

8 your father doesn't want .e to see you,

9 because Richard had started, well, you know,

10 next time you coae you can't see hi., he

1 1 started that with me, so it wCs .1 went

1 2 b a c k 0 u t: to ·t h e h 0 use. toR 1 c h. rd. Sr.'.

13 house .. r:.d Richard, Sr. cold .e, he •• y •• it

14 you -- end I .... pr~gn.nt .. lth .y l •• t

15 chlld, and h~ .ald, if you ~v~r co.e .round

16 h~re aoaln. he s.y., I .. ll~ kll1 you. and I

17 h~.rd Rlckey In the b~ckground .aylng,

18 GI.dy •• who 1. th.t. 1. th.t .y •••••• nd .he

19 saId no, that's nobody, a& --

20

21 Interrupted).

22

(Pl.ylng of vldeot.pe ....

BY MR. PRESTON,

23 Q • On the tape now about 1121, Doctor,
("
•. "

24 Lucy Webb h •• ju.t de.crlbed the proce •• of

25 her aeparation fro. her aon. Could you
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explain to us the significance of the events

that transpired here 1n terms of their i.pact

on Rick's life for the future7

quite right when she says that it's

impossible to explain to a fige and a half

year old why the mother that he loved and

atteapted to protect early on has left hia.

A five and a half year old canlt achieve an

D 1

2

3

4

5

6

7

8

9

A. In the first place, Mrs. Webb was

10 understanding of the adult 1 s perspective on

13 she wae ~fral~ for he~ lIte and had every

14 reason to expect that he would eventually

15 kill her if she continued to return to see

(

1 1

12

16

17

18

19

20

21

22

23

24

25

things. that his mother left t~cause the

fa~her repeatedly threatened to kill her and

him. Khat a five and a half year old

understands 1s that this loved parents who

should be powerful and reliable and a

protective figure, that thi. parent ha.

rejected the child, that i. the level ot

under. tanding ot a five end a hal-t year old

and I have no doubt that thi. i. the way

Richard Highland~T, Jr. proceQ.ed the.e

event. in term. at h!. uhderatandlng.

Now, I faIt th.t thi. la.t
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encounter with Richard, 3r .• an indirect

176

2 encounter, Mrs. Webb never really got to aee

3 him that last time, this last encounter was

• extremely telling in ter.s of the degree of

5 psychological abuse that existed in this home

6 with the natural father and the step-.other.

7 When Richard, Jr. a .. ks Gladys, the

8 step-mother, who is that, i. that my .a.a,

9 Gladys replies, that's nobody, in effect

10 reducing this loved and cherished .other to a

11 2ero.

12 Now, when the State of New

13 Jersey ~er.ln~te. the right. of a natural

1. parent and places a child for adoption or

15 with a foster parent or with. aelected hoa.,

16 it's tha official policy of this State to

17 prepare a docugent t~~t i. known a. a life

(.

18

19

20

21

22

23

2.

25

book. A life book i. a one or two page

docuaent that contain. photograph., written

passages and any other infor.ation that will

enable a child to retain a po.itively valid

mental i.age of the parent wbo.e righta have

been ter.inated. 1I0w, this i. the policy

with every .ingle child ~ho i. plac.d for

adoption, an6 the re~.on for this i. that
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child development research has shown that it

2 is absolutely essential for a child to have

3 some sort ot posItIvely valId laage ot the

4 parent. the natural parent. that thIs Is the

5 child's foundation. The chIld can say to hI.

6 or herself, well, this Is whe~e I come froa,

7 even It the chIld thInks aoa.y or daddy dId

8 not take care of •• the way I need to be

9 taken care ot so I had to be placed WIth

10 these other people, at least through the

11 development of this life book there 1s

,, 1 2 soaethlng that the chIld can latch onto to

13 retaIn ~ positively v_ •• d i.age at this

14 parent.

15

16 the op~osit~.

Gladys Highlander did exactly

She ~edueed the .other to a

17 zero. so RIchard Highlander. 3r. was deprIved

18 not only at the actual parent who had value.

19 and standards. who did comtort hi. and

20 protect hia. but he was also deprIved ot any

21 kind at POSItively valio mental i.age ot this

of hi.selt in later lit.~(

22

23

24

parent.

Q.

ThIs Is .xtr•• e psychological abu••.

What did this do to hie own evaluation

What thIngs could

~5 transpIre trom that?
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Xu.ber one. ~h1. kind of 108. and the

2 psychologlcal abuse that followed had to have

3 haa a profoundly negatlv~ effect on Rlchard

Highlander's self: concept. Further the

5 notion that this parent who should have been

6 reliable, protecting, conslatent, all lovlng

7 and all accepting left, rejected hl.,

8 contrlbuted to thl. pattern that wa.

9 discussed earlier, a pattern of aeeking

10 boundless love, affection, acceptance,

11 nurturance from adult partner~ to .eke up tor

, 1 2 this childhood hurt co-exlstlng wlth a sen.e

1 3 of rag~ aga1tst wo.~n. Thl. ls all dlrectly

14 traceable to the aequence ot event. that we

15 just heard Lucy Webb descrlbe.

16 Q. Is this ••ere speCUlative thing or

17 can you say thl. wlth any degree of

18 certalnty?

19 A. I' ••aylng thls wl~hln a rea.onable

20 degree of paychologlc.l certalnty ba.ed on

21 caee records, the Videotape and the aore

22 recent hl.tory.

c
23

24 tape agaln.

MR. PRESTON, We'll atart the

25 (Play~ng of vldeotape
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continued) .

A. (Continuing) So I felt ror the best

Int~rests of Rickey and the best interests of

4 the child I was carrying and for .yself not

5 to go back.

6

7 interrupted).

8

(Playing of videotape was

BY MR. PRESTON:

9 Q. This last statement. does this bear

10 any resemblance to her previous de~1.1on to

11 leave the children in the abu~lng home?

1 2 A. Yes, she sites the best interest. of

13 Rickey.

14 (Playing of videotape

15 continued).

16 A. (Con~inuing) I just feel so bad about

17 everything. Hell, in .y -- I was ao

18 depressed and so lonely tor .y son and I

19 couldn't .nap out of it. I ai •• ed hi. ao

20 much and I wanted to hold hi. and aee hi. and

l'

(

21

22

23

24

25

I just I couldn't go any.ore and I

atarted going to aee a psychiatriat and I was

under hia care for a long ti.e. He put .e in

the hospital and tro. wh~t I was under, I

under.tand for about three w•• k., and he gave
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1 me shock treatments because I didn't respond

2 to drugs and my depression was so bad I

3 cou~dn't function and it seemed like after

, that happened and seeing the psychiatrist

5 like I did. I was able to turn my lite around

6 and really get on a good even walk in lite.

7 (Playing ot videotape was

8 interrupted).

9

10 Q •

BY MR. PRESTON:

Doctor, Mrs. Webb now describes the

11 treatment that she received in connection

( 12 with these incidents. Does her description

13 of that 'treatl\ent see~ ... ike it .. a •• aild

1. treatment,. significant treat ••nt, how do ••

15 it stack up against your knowledge ot

16 psychological reaedies in ~hese situations?

17 A. This 18 • aajar intervention, to

18 hospitalize soaebody. try drugs and have the

19 patient not respond to drugs and then to

20 eaploy shock treataent.

21 Q • And does that treataent troa your

22 experience •••••ppropr~.t. fro. the

23 incidents that were described?
,
\. .' 24 A • At that tiae it w.e telt that ahock

25 treatment wae the tr,at.ent of choice tor
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1 profound depressIon in which the individual

2 did not respond. Today there are aore aodern

3 dru\is.

Q. But the evaluation ot the severity at

5 that tia. you feel was accurate or

6 inaccurate?

7 A. It doesn't surprise ae that thi.

8 individual went through a severe depree.lon.

9 Q. Now. Richard Highlander. 3r.

10 experienced that violence in the same home

11 from the reports you've reviewed, 1s that

correct?(

'..
12

13

14

A.

Q.

l;orrect.

And what kind or treataent were you

15 able to find out that he received?

16 A • He r~celved extremely little

17 The hospitalization at Coral

18 Ridge simply involved putting hi. on a closed

19 ward where he bee ••• quite violent and threw

20 chairs at staff. and so forth. and then in

21 negotiating with hi. to cal. down and

22 releasing hi. to an opsn ward. at which point

that he received .p~rt fro. this one tl ••c
23

24

he .aca<j)ed. Now. that was the only treat.ent

25 intake interview at the Atlantic Mental
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was even aore severe?

Health Center.

and say be hurt the. or interfere in their

A. Yes. I would.

The adult ego

How are your daught.r. ~oing today?

Certainly the sother.

So as severe as was the .other's need

(Continuing) I Mas -eaten up totally

peaceful for thoee children and I wa. hoping

Q.

Q. Who would have had the better ability

live. and I ju.t wanted everything very

five years old. his sother or Richard

to cope with these violent situations as they

(Playing of videotape

Highlander. Jr.7

that the .a.e wa. for Rick.

tor treat.ent? would ~UQ •• y that Rick'. need

daughters. that their father would find u.

A.

A.

forsative stages and is profoundly influenced

with guilt. I wa ••0 fearful for sy

has a greater degree of resilience than the

by events such as these.

"ere occurring when Rick was three, four,

ego of a developing child whi~h is in its

Q •

continued).

Q- 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

2 1

22

23

24

25
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you have three daughters

2 now?

3 A. I do. Well. my oldest daughter. she's

4 living in George, she has children and she'.

and learn at the same t1me.

She has had to learn. grow

Barbara 18 tine.

her. you know.

My daughter

it's been rough on

She has a good job, Is a

She'sdolng flne.5

6

7

8

9 well adjusted young lady and then my chl1d

10 wlth Jack Is a well adjusted young lady.

11 They all seem to be happy.

1 2 Q • When was the la.t tim. you saw R~ck,

13 Jr.?

14 A. I .aw Rick about four year. ago. We

15 had been In contact wlth each other and I

16 wanted very much to be with hia, to see hi.

17 and I asked hl_ could I come to New Jersey

18 and see hl. and he told ae. he says that he's

1 9 not rea d'y for t hat yet an ci he sal d t hat h a

20 wanted to see •• agaIn. Be sald glva hl. a

21 11ttle tl.e and he callad .a and ha sald that

22 he was ready to .e. it wa.n't that long,

23 he wa. working ae 0 window weeher In the

24 Trump Hotel and very prOUd at hlmselt. We

25 had long conver •• tion. on the telephone

GBRALD N. ABARNO, OFFICIAL COURT REPORTEft



184
DYER/PRESTON

1 before I went to New Jersey, we had a lot of

2 fun talking to each other, we both laughed

3 and ju.t really enjoyed each other, getting

• to know one another over the phone.

5 I went to NeN Jersey to see

6 He had a sense of huaor. I was able to

7 do the things that I wanted to do with hi., I

8 wa. able to touch hi. and hold hi. and kiss

9 him and him to call .e .a. We had breakfast

10 together. We walked together on the

11 Boardwalk. I was able .to enjoy soae of the

"12 things with him. I wa. with hi. for about a

13 week and I returned ll~' __ and there wa••

14 little bit of cont,ct after I got back and I

15 haven't talked to hi. for awhile.

16 Q . 7. th~re anything else that you would

17 like to say?

18 A. Yes, if I were to talk to the ladies

19 and gentle.en of the jury, which I a. going

20 to do, I would want the. to undsrstand that I

(

2 1

22

23

24

dQ not condone what ha. ~.PP.D.d, but for

thea to understand ths anviron••nt that Rick,

3r. liv~. with, that for the court to have

•• rcy on hi. and ona .or. thing. If to ba

25 .ent.need to jail tOT. crt.e, tor the court
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had stayed that I would be dead today and.

just to have a.rey on hi.. He's not all

responsible for this, he'. no~. He just

can't be.

DYER/PRESTON

to look aaybe at his environ.ent with his

father after I left and the en iron.ent that

he had wfth a. and to understand that If I

Thank you.

(Playing of Videotape was

D

(

1

2

3

4

5

6

7

8

9

10

11

12

13

Q.

concluded).

the .enitors.

MR. PRESTON:

THE ClI" •.•.

I'a finished with

Finished with the

14 ex•• in_tion of the wi tn••• ?

1 5 MR. PRE'STON: I have ao••

16 specific questions Which ars addresaed to the

17 Doctor and that's all that needs to be done

18 now.

BY MR. PRESTOIf:

to .ove the .oDitors out of

TIiE COURT: All

MR. PRESTOIf: I

c.

19

20

21

22

23

24

25

if you wanted

sight.

tho.e at the

THE COURT:

rece.s.

right.

just wondered

Mo, .. e'11 .ove
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Doctor, 1n being retained to evaluate

2 Rick Highlander, there were se?eral specific

3 questlons that we asked you to address.

, Could you tell us the co •• on long tera

5 effects of the klnd of chlld abuse that you

6 noted in the aaterials you re?1ewed and could

7 you answer that speclflcally to what you

8 observed about Rlck Hlghlander hl.self?

9 A. Yes, the research literature shows

10 that the abused ehlld Is eonstantly alert to

11 subtle cues 1n other people'S behavior that

_ on a constant b •• i.
,- 12

13

may signal ~n aggressive attack.

result of belng bat,~

Thls-ls a

14 that a ehlld develops theae antenna to datect

15 slgns that somebody Is golng to attack hl. or

16 her, and this Is often ge~erallzed In

17 adulthood Into an overall pa~anold stance

18 toward other people In whleh the Indlvldual

19 beco.es obsesslvely preoccupled wlth how

20 others are behaving toward hi., or toward

21 her. The Indlvldual fear Is not only

22 physlcal attaek, but an~ klnd ot Inault or

23 slelght or rejeetlon.

( 24 Other co.mon con.equence. ot

,
"""

25 chl1d abuae are nagatlve aelt concept and low
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self esteea. aggressive behavior,

2 d1ff1cult1es 1n relat1ng to peers and adults,

3 impaired capacity to trust others and

4 generalized unhappIness. Now, all of these

5 are present to soae degree in Richard

6 H1ghlander, and spec1t1cally ~he paran01d

1 stance toward other people, the aggres.ive

8 behav10r and also I would say the genera11zed

9 unhapp1ness. Th1s 1s no~ an 1nd1v1dual who

10 1s happy, 1t's no~ an 1nd1v1dual who was at

11 peace with himself. so there 18 the

12 generalized unhappiness that". a co •• on

13 consequence of ~h11d __ ~se tha~ we t1nd 1n

14 th1s defendant. Pur~her h1s react10ns ~o ths

15 chron1c abuse dur1ng ch11dhood cons1sted also

16 of the bed wett1ng, n1ghtmares and dayt1.e

17 loss of bladder control. This 1nd1cates a

18 very severe level ot anx1ety result1ng

19 direc~ly from this man's ~xpar1ance ot abuse

20 during childhood.

21 Q. Could you tell us abou~ any spec1t1c

22 ettects ot ~he even~s that we've rev1ewed 1n

23 the doc .ent. and in the Videotape, any

24 spec1f1c ettec~s that would hsve occurred to

25 R1ck that .ay no~ occur 1n the co •• on ch11d

GERALD N. A.ARNO, OPPICIAL COURT REPORTIR
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abuse c •• es?

2 A. Yes, this man's history Is unique In

3 that he did have a very close bond with his

4 mother up until the age of five .nd this bond

5 was very abruptly terminated. As I testified

6 before. a five and a half year old is not

7 capable of .chieving an adult's perspective

8 to understand why a parent left. A child

9 si.ply experiences the rejection .nd this

10 very often produces a rageful feeling against

1 1 women. This certainly we fin( in the

13 data and the otber .~~~cl.1. that have been
(

12 defendant on the basis of the case,history

14 made avail.ble to ae.

15 The reaearch literature

16 discus.es a~ length the specific effects of

17 an impaired relationship with the aother

18 during childhood. This aspect of

19 traumatl%ation goes beyon~ the phy.ic.l

20 abuse. In f.ct Bolbe (phon.ticl, who i ••

21 very well known p.ychoan.lytic r •••• rch.r in

22 the .re. of child aevelopaent .nd

23 depravation, writes about what h. ter ••

c: 24 • ff.ctionle •• char.cter •. Th•••• r •

25 individu.l. ~ho .re g •• r.d tow.rd the

GERALD W. ABARNO. OFFICIAL COURT REPORTER
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satisfaction of their own needs, who are

2 capable of relating only on a very

3 superficial level to other people and

4 practically without exception these

5 affectlonless characters that Doctor Solbe

6 discusses had a very i.paired relation.hip

7 with the mother during the early seg.ents of

8 childhood.

9 Q • I thought you said, Doctor, that Rick

10 had a very strong need tor love. How: does

II that comport with this affecti,nless

12 character idea?

13 A. The afl~ectlonl~~~ character 1. a

14 defense. These individual. are extre.ely

15 frustrated and can he deprived in ter.s of

16 their n~rturance needs and fro. aeana of

17 coping with thJ. extreme depravation and the

18 consequent yearning fo~ acceptance or

19 affection or approval from other., e.pecially

20 from woaen, very otten take. the tora of an

~1 exaggerated coolne •• or ~oughne•• , a .acho

22 stance. Th1. aerv•• a defensive function.

23 It keep~ these ye~rning. out af awarene ••

( 24 that enable. an individu.l to protect hi •• elf

~--

20 from this extreme deprevation.
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With respect to the issue of whether
.

2 Rick was suffering froa a ~ental disorder or

3 defect st the time or during the tiae that he

4 killed Gloria. you've discussed soae of that

5 with us so far in teras of intermittent

6 explosive glsorder, ia that currect?

7

8

A.

Q .

Thatls correct.

And you gave ~s 80me of the rea.on.

9 and some of th~ factual background which went

10 into that diagnosis. Would you tell us now

11 anything else that you think ~as important

1 2 fro. the facts that were presented to you in

13 the aaterials. iaportant to you in coaing to

14 that diagnosis that you have not discussad

15 with us so far?

16 A. I would eaphasize the faailial aspects

17 of it. the diagnosti~ aanual aentions that

18 disorder is auch aore coaaon in faaily

19 meabera than in the general population,

20 although it is a rare disorder. Aa .e'v.

21 seen ~n this tape. tha rather clearly

22 exhibited indication. of having such an

23 explosive disorder.

( 24 Q. There are •• veral 1netanc •• now,

25 Doctor. that will ba prssantad to tha jury in

GERALD W. ABARNO. OrrIC~AL COURT REPORTE~
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1 which they're going to bave to ••ke an

2 evaluation on Rick's state of aind and I

3 would like if you can to give us your best

• protea.ional opinion a •• psychologist a. to

5 soae of these questions that I will be asking

6 you now. Pirstly, at the tis. that Rick

1 killed Gloria. did you find any evidence in

8 the •• terlala that he wa. you under the

9 influence of extre•••ental or .aotion.l

10 disturbance?

1: A. Yes, it Is my prote.sl~nal opinion

12 within a reasonable degree of psychological

13 certainty that he wao voder a great d •• l of

1. stre •• and the stress conalated of hi.

IS rejection by the victia. Miss Siaonelli.

16 Also the iapending threat of going to jail,

17 and these two ele.ant. provoked a regre •• ion

18 in hi. ego function, ~ regre •• ion 1 ••

c'

19

20

21

22

23

2'

2S

technical tera for going back to • aore

priaitive, developaentally priaitive level of

function. a less organi~ed level of ego

function in which the individual is not

thinking rationally. ia auch 20re prone to

give in to iapul.es than if that perso~ were

functioning at his or her char~cteristic

GIRALD N. A.ARNO, OFFICIAL COURT RIPORTI~



192

by Ms. Sisonelli and the threat that she was

going to upgrade the charges so that his

probation would be violated and he would be

facing long jail tise produced an obsession

with the idea of doing violence to her.

killing her.

D 1

2

3

4

5

6

7

8

level.

Q •

DYER/PRESTON

This series of events, the rejection

Doctor, you've described at least two

•

9 mental or eaotlonal factors that Rick wa.

10 under the influence of at the tise of the

to mental operations, can you

certainty which one o~ ~ho.e

, .

1 1

1 2

13

murder. Using your insight a a psycho:'ogist

say with. any

ractor. wa. the

14 predosinant factor. the aotive in causing the

15 killing?

16 A. No, :[ can not say ,which was the

predoainating factor.

Q. Doctor. in reviewing the record and

reViewing your diagnosis .nd .vsluation of

Rick Highlander's .ental condition. at the

tise of the killing did you find that a

.ental dis.ase or • bslieve you used the word

disordar?

A. Disorder.(

17

18

19

20

21

22

23

24

25 Q. Oi.order wa. pre.ent in Rick
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1

2

3

4

5

6

1

8

9

Highlander1

A. Yes.

Q. And is it your professional opinion

a rea.onable degree of psychological

certainty that Rick's capacity to either

appreciate the wrongfulness of hi. conduct

to confor. his conduct to the require.ents

the law was .ignificantly iapair.d aa a

result of that intermittent .xplosive

to

or

of

10 disorder?

(

1 1

12

13

14

A. Yes, that is my opinion

Q. And in coming to that opinion you've

had an opportun1~y to _~~1.w all of the

Prosecutor'S doeu.ent. that were auba1tted to

15 you, all of the defense doeu.ente that were

16 submitt~d to you, the videotape and the

11 tran.cript. of the wi tn••••• at the trial?

18

19

A.

Q.

That'. correct.

Given all the factoPa which w.r.

20 aff.cting Rick'a .ental condition, at the

21 tia. he fired thoa. ahots, at the ti.e he

c

22

23

24

2&

killed Gloria, could you eay with eny degree

of c.rtainty, aga n applying your

peychological ineight and to the beet of your

prof.e.ional ability, could you aay with any

GERALD W. ABARHO, OrrICIAL COURT REPORTaR
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degree of certainty that Rick wa. aware or

•

2 Intended a grave rlsk of death to Patrlck

3 Suillvan?

A. Yes, I can glve such an oplnlon wlthln

5 • reasonable degree of psychological

6 certalnty and .y oplnlon ls that he dld not

1 intend a grave degree ot har., bodily hara to

8 Patrlck Suillvan, that hls rage was focused

9 upon the vlctl., Ms. Slaon.lll.

10 Q. . Could you say wlth any -- If he dld

11 not intend it. could you say ~ith any degree

1 2 of certalnty under the same crlterla that he

13 was con=sloualy aware ~n.t hi. action. were

14 puttlng Patrlck Suillvan In grave rlsk of

15 death?

16 A. In my opinion he wa. aware that he Mas

17 endangerlng thls .an ~y taklng a shot at hla,

18 but In teras of those speclflc crlterla, h.

19 was knowlngly puttlng Mr. Suillvan at a grave

20 rlsk of death, In ay oplnlon the answ.r ls

21 ~o.

22 MR. PR~STON: JUdg., I bave no

23 further questlon@.

THB COURT: All rlght. Thenk

you. w. wl11 plck Up wlth the cro.s

GERALD W. A.ARNO, OrrICIAL COURT R&PORT&a
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p;-]
~ 1 ex.aination of the witness 1n just a couple

2 ot alnutes. We'll take a rece~. before we

3 do.

(3ury leaves the courtrooa).

TBE COURT: You a.y step down,

6 Doctor. You're not to diseuse the substance

7 of your testiaony with anybody during the

8 recess.

9

10

'Whereupon. recess 1. taken).

(The following takes place in

11 open court out of the preaenc£ of the jury,

( 1 2 in the presence of the defendant I .

13 THE COU'h.... : Mr. Highlander,

14 good afternoon.

15

16 afterncon.

MR. HIG'BLANDER: Good

17 THE COURT: There are two

18 issues that needed your personal attention

19 and that'. why I asked you to coae back thia

20 afternoon briefly. Pirat, we wl11 to.arrow

21 aorning be providing closing arguaents and

22 final instruetions to the jury. In

23 connection with th~ final charge to tha jury.

2. ay instructions to the jory. there is a

25 paragraph thQt ia ai.ilar to the one I read

GBKALD W. ABAK.O. OFFICIAL COUKT KBPOKTB~
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1 to you last week that I want to read to you

2 again, and your attorney has indicated to me

3 that he has discussed it with you and that it

4 is your request that I read this to the jury

5 as part of my charge, which of course I will

6 do if you request me to.

7

8 moment, Judge?

9

MR. PRESTON:

T.HE COURT:

May I have Qne

You ••y.

10

11 defendant).

(Mr. Preston conferred with

( 12 MR. PRESTON: We just wanted to

13 make Sq?o we ~ere conn~cting on the right

14 information.

15 THE COURT: No preble., I want

16 to make sure the defendant knows what I'a

17 talking about. FirsT paragraph I'll read to

18 you, the question I'. going to a.k you when I

19 get finished reading it i., do you want .e to

20 read this to the jury a. part of .y re.ark.

21 or not. Fir.t, before 1 di.cu •• the .pecific

22 i •• ue. relating to the deter.ination of the

23 aggravating and eltigating factor., I want to

( 24 mention .evera~ preli.inury thought•. The

25 defendant ch~.e not to be a witne •• in this

GERALD W. ABARHO, OFFICIAL COURT RIPORTla
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1 phase of the trla1. It ls the constltutlona1

2' rlght of the defendant to reeain s11ent. I

3 instruct you that you are not to consider tor

• any purpose or 1n any .anner 1n arriving, at

5 your verdlct the fact that the defendant dld

6 not testlfy. nor should that fact enter lnto

7 your dellberatlons or dlscusslons ln any

8 .anner or at any tl... The defendant Is

9 entltled to have the jury cor-sldsr all of the

10 evidence that has been pr •• ented regardle ••

11 of whether he testifies a •• t ltn•••. Dld

12 yo', hear that?

13 MR. HIGnLANDER: Yes. slr.

14 THE COURT: Dld you understand

1'5 1 t?

16 MR. HIGHLAIiDIR: I underetand

17 It.

18 THI COURT: Have you had the

19 opportunlty to dlscuss lt wlth Mr. Preston?

20 MR. HIGHLAKDIR: Yes. I have.

21 THI COURT: Any questlons of

22 hle?

(

23

24

25

MR. HIGHLANDIR: Ko.

THI COURT: Is lt your requsst

that I read that to the jury o~ not?

GKRALD W. A.ARNO. OrrICIAL COORT RKPORtKR
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•

1

2 you too read

DYER/PRESTON

MR. HIGHLANDER: I don't want

198

3 them.

4 THE COURT: I' m going to ask

5 you about the second part separately, but

6 with respect to that which I just read to

7 you. it is your request that I read it to the

MR. HIGHLANDER:

8

9

10

jury7

THE COURT:

Yea.

Now, with respect

11 to the second paragraph, YOUIV~ d1scu.s~d

12 t hi.. wit h M·r. Pre s ton. 1 e t .. ere a d it·.b r i e fly

13 so you understand s~ec~r1cally and I'll •• k

14 you the same question. The St.te p.rol.

15 boerd may release a defendant convicted of

murder 3fter 30 years h.ve p •••• d only if

satisfied that his release will b. tUlly

compatible with the .a~ety .nd w.lf.r. of

society. The deci.ion to r.l ••••••y b.

further reviewed 1n court. You •• y not

.peculat•• s to the pr.ci.e .ent.nc. this

defendant a.y receive fro ••• betw•• n 30

ye.r. and lite. You .u.t not .p.cul.t.

Whether this d.f.nd.nt would or would not b.(

16

17

18

19

20

2 1

22

23

24

25 rele.sed .tt6r 30 years. So f.r •• you .r.
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1 concerned, if you have not decided on death

2 for the defendant you aust decide whether his

3 possible future rele••• would be a danger on

4 society. If you ~ecide aftar following the

5 procedures that I am about to outline tor

6 you, that death is not the appropriate and

7 fitting punishment in this case, it would" be

e a grave violation of your duty to refuse a

9 sentence other than death bec.ua. of the

10 existence in the parole board of

1 1

12

13

14

15

16

responsibility wjth respect to rele •• e after

30 years or because of ay power to i.poe. a

alnl.um term ,t 30 ye~ •• i.prison.ent without

parole. Did you hear tha~?

MR. HI G"H LAN DER : Ya s, sir.

THE COORT: Did you undarstand

about thia

would l.lke

it with Mr.

tlR. HIGHLANDER:

tlR. HIGHLANDER: Yas, air.

THE COURT: Hava you diacusaad

Preston7

M.R. HIGHLANDIR: Y.a.

THE COURT: Any queetiona you

to aak Mr. Preston or anybody

paragraph?

17 it

18

19

20

21

22

23

24

25

c
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THE CODRT: Is lt your request

that you do not want a. to read that?

MR. HIGHLANDER: No, I would

rather you not.

request I wl11 read the flrst and not the

second paragraph. Thetestl.ony wl11 be

completed thls afternoon. You lndlcated that

you dldn't choose to be here for that and I

will honor that request. To.orrow aornlng we

1

2

3

4

5

6

7

8

9

10

THE CODRT: At the defendant's

11 wl11 not have testlmony. we wfll have flnal

arguaents by counsel and the state.ent of the( 1 2

13 l.w by !!e. 1 stmply .. _~,t to a.k whether your

14 decision not to appear a. tar a. you1re

15 concerned carrles through that pha.e or lf

16 you would rather be here to.orrow aornlng for

17 that phase of the proceedlngs7

honor the defendant's r~quest and he .ey be

excused fro. belng hare tomorrow .ornlng for

the pr6ceedlngs prlor to sub.lss10n of the

.atter to the jury. Anythlng further we need

MR. HIGIIILANDEIl:

c

18

19

20

21

22

23

24

to be he~e, Your Honor.

THE CODRT:

I don't want

In that event we'll

~5 fro. Mr. Hlgblender?
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MR. PRESTON: Nothing. 3udge. I

would ask that he be returned 0 the county

courtrooa) .

Highlander.

3 jail.

,
5

6

7

8

TBE COURT: Thank you. Mr.

(Detendant leave. the

THE COURT: Mr. Pre. ton • I

9 assume you'll be offering D-10.

10 MR. PRESTON: I'll b. ottering

11 D-I0 and a couple others.

a.k you to

in the jury

I'll

make that equip•• nt available

THE COURT: In that regard

MR. PRU~.uN: We have kept the

VCR and the ••all TV.

THE COURT:

1 2

13

l'

15

16

17 roo. to.orrow.

to be

3udge.

have

We'll leave that

What do you have on

the jury allot the

r.c •••.

MR. PRESTON:

TBl! COURT:

I can tellthat and .aybe

exhibit. betore

available in the courthou.e tonight,

Doctor Dyer i ••y la.t "itn•••• but I

with re.pect o~viou.ly to the exhibit.

ott.r.d in .videnc~.

18

19

20

21

22

23

2'

25

c
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1

2

MR. PRESTOR:

TEE COURT:

D-10 cert.lnly.

Mr. Toll.snllt.

3 MR. TALASRIIC: Again, Your

, Honor. I don't Itno .. th.t I h.ve .ny .bl1lty

5 to object In thIs ph.se of the trlal.

6 THE COURT: I thInk the

7 legls1sture has probably pretty .uch t.ken

8 so.e of that abl11ty .... y fro. you. I .. 111

9 .d.lt D-10.

10

1 1

MR. PRESTON:

THE COURT:

D-18.

Mr. "".l ••nlk.

\..
1 2 MR. TALASNIX: I have •• rioue

13 proble.~ with .uthen~l~.clon and relevance.

l' but I don't kno .. th.t I'. per.ltted to offer

15 those objectIons. I do offer the•. The

16 Court C3n •• ke Its rullng.

17 THE COURT: I underst.nd your

18 proble.s. R.vlng been tr.lned .s .. e .11 h.ve

•

19 been .nd havIng experlenced the proc.ss for.

20 nu.ber of ye.rs .1nce h.vlng been tralned on

21 both sIde. of the bench. I f.el ••nd thl. 1 •

22 my flrst .xperlenc. In de.llng .. lth thl.

23 aspect of the ststute. I feel 111t. I don't

( 2' know "here I •• 1n 80•• r •• p.c~•. I .. 111

••

25 recelve the proffer of D-18 .nd 110 •• y b•• 0
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1:1S-~, the appendix one court rules. there

is a mortality table and the rule provide.

that that will be admi •• ible in court

1

2

3

4

5

.arked.

MR. PRESTON: Under rule

6 proceedings and"we .sk --

1 THE COURT: It it's relevant.

a To what is it relevant?

9 MR. PRESTON: The argument in

10 R••• eur 1s the defendant wa. 30 s~.e year.

old and he was going to have a minimum, it he

got lite, ot 30 year. and that theretore the

jury cou)d cO.,s1der tactor. The Supreae

put 1 t unde:r:' H, 80

Court .aid no, no,

(

1 1

1 2

13

14

15

16

under aoe. Thatls

no, you can't put that

a d'mi •• i b 1 e , but you mu. t

we are admitting it under

11 H.

t·

1 a

19

20

21

22

23

24

25

THE COURT: What?

MR. PRESTON: Hi. llre

expectancy togethar with hi. birth dmta.

THE COURT: 8i. birth day i. in

aVidenca. Whmt'. tha ralevanc. ot lite

expectancy?

~R. P ESTO~: Lite e.pectancy

1. the Idea ot what'. goIng to be lett ot hI.
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1 life if he i. ever returned to .ociety. Ho ..

2 old i. he going to be

3 THE COURT: I'. aiasing

lIoa.thing. He Is now the age that he 18,

5 whatever that age appears 1n the record, and

6 I think it's 31.

7

8

MR. PRESTO":

THE COURT:

Th.t'. right.

The jury kno .. s th.t

9 he'. going to serve .rguably ftt le.st 30

10 year •. How does hi. lite expectancy of how

11 many years he haa to live afte- the period he

12 becoaes eligible for parole be.r on .ny

13 decision the Jury ha& ,~ •• k.? Th.t utterly

14 .lIcape••18.

III MR. PRESTON: .Judge, it goes to

16 the i.sue Supre.e Court thought it ....

17 relevant 1n Rae ••ur.

18 THE COUR,.: 1'0, the Supr •• e

19 Court never 8ald it wa. relevant in R•••• ur.

20 no, .i,..
21 MR. PRISTON: The .rgu•• nt

22 obviou.ly to the jury i. this g~y i. prob.bly

23 going to die in er1.on. prob.bly.

c 24 'tHE COURT: Wh.t'. the t.bl.

,.
• 7

211 •• y?
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D 1 MR. PRESTON: The table says at

2 32 years old, they're talklng sbout

3 app~oxlaately ~O and a half years as to 11fe

expectancy. 32 years now, ~O and a half

5 year. he's going to be very close to the end

6 of hls natural 11fe If he has the average

7 11fe, that's all that I'a talklng about.

8 Now, the jury can belleve that Mr. Hlghlander

9 ls golng to 11ve another flfty years If the

10 Prosecutor wants the. to believe that.

11

12

THE COURT:

going to do. Mr. Prest'on.

Tell you what I'm

I'a golng to take

13 judlclal notl:e of tL~ .act that at hls

1~ attalned age, hls 11fe expectancy ls

15 approxlaately ~1 yea~s.

16 MR. PRESTON: That's the only

17 thlng we'd ask, 3udge. That sufflc.s. Thank

18 you.

19

20

THE COURT:

MR. PRISTON:

What els.?

I alsse1S

21 recordlng 0-19.

22 THI eOURT: That's the

23 restralnlng order Issued agalnst the father

( 2~ by Gladys or oDtalned by Gladys. Old you

~..., .

25 glve the othQr two exhlblte to the reporter,
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D'. ,
, 1 that is the tape and the letter?

•

2 MR. PRESTON: I'll do that.

3 The letter has already been .arked and the

ape has been marked. The only thing it

5 needs Is to await Mr. Tala.nlk's cross, I

6 guess, before I reat.

? THE COURT: They're offered,

8 they're 1n evidence subject to cro ••

9 ex.ain.tiOD. Any other proffers of exhibits

10 that you have?

11 MR. PRESTON: If 0-9 was the

12 restraining order, what was 0-77 I' •• i.aing

13 one.

1 , THE COURT: 0-7 is a copy of

15 the April 29 state.ent by Mickey Cha.bers

16 marked for identification.

17 MR. PRESTON: Oh, that wa. fro.

18 the gUilt phase of ths trial, first phaso. I

19 just started with the wro~g nu.ber. Thank

20 you, JUdge, 80 there were only three it ••• , I

21

22

have two In.

anything elsa. That's it.

Jury retu?ned to thec
23

2'

25 courtrooa)

TH!! COUIlT: Bring the jury in.
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THE COURT: Mr. Talasnik.

CROSS-EXAMINATION MR. TALASNIIC:

D 1

2

3 Q • Thank you, Your Honor. Doct.or, a.ang

• the things that you hsve told us thst you

have relied upon are a discharge aummary fro.

the Coral Ridge Psychiatric HospItal in 1975.

do you recall that7

5

6

7

8

9

A.

Q .

Yes.

Included within that discharge sumaary

10 is a diagnosis that aays "rule out

11 schizophrenic reaction," do yo~ recall that?

1 2

13

A.

Q •

Yes.

Wkat d0es rule uut schizophrenic

14 reaction .ean?

15 A. Rule out schizophrenic reaction .ean.

16 that the diagnostIcIan had ao.e doubt aa to

17 whether or not this Individu~l .ight be a

18 schizophrenIc and ao that diagnostic

19 statement is an indication to withhold final

diagnosis until furthar obaervation is .ada

so that a schizophrenic conditIon can be

ruled out.

r •• ct.1on donlt

Well. the diagnostic etete.ent is an

rule out ~chizophrenic

rule out?

wor".So the

A.

Q •

20

21

22

23

2.
25

c

~'r
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0
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1
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indication to await further observation until

2 aaking a final diagnosis.

3 Q • But at least for purposes of this

• diagnosis it wasn't there?

5 A. Well, it was a suspected diagnosi8,

6 thatls why it wa. in. They didn't know

7 whether or not they were dealing with a

8 schizophrenic.

9 Q • You also indicated reliance on a

10 report froa the Atlantic Mental Health Center

~1 which is dated 1985. do you re,all that?

( 12

13

A.

Q.

Yes.

!n thel'., thera .... the follOWing

14 language. The patient wa. oriented and

16 showed no psychotic syaptoas. What do the

16 words ",howed no psychotic ay.pte •• " a.an?

17 A. They aeen that he was in adequata

18 contact with reality, ~hat ha was not

19 exhibiting hallucinations or delusions.

20 Q. 50 as least a. of 1985 nona of that

21 w.s in the case?

22

23

A.

Q •

Re wa. not paychotic, that'. correct.

In the re~ort that you yoursslf

( 24 prepared there Is an indication on page tour

:\,••

2& a. tOllows, under tho i •• ue of .ental

GERALD W. A'ARNO, O"ICIAL COURT REPORTER
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disorders or defec~. ·Bvery~bing in ~bi.

defendan~'s work bis~ory poin~s ~o bis h.ving

a noraal level of In~elligence. Be does no~

sutfer fro. any type of .ental defect.-

retardation, for instance,

A. None whatsoever.

D 1

2

3

4

5

6

7

8

9

10

1 1

A.

Q.

Q •

A.

Q •

That's correct. that'. in there.

So there 1. no evidenee of

in the case?

And none of a aen~al defec~7

That's correct.

What we have therefore !. your

'..
12 conclusion that there 1•••ental disorder or

13 dise.se?

A.

Q •

Yeo:.

And ~ba~ ~bo.e word. c.n be u •• d

16 in~ercbangeably7

~h.~ aen~al dlse •• e .~

17

18

19

A.

Q.

Yea.

And ~b.~ b ..... under ~be Influ.nca of

or abou~ ~b. ~la. ~b.~

20 he .ho~ Gloria Slaonelli ~o de.~b7

Q. And ~h. l.b.l pl.c.d on ~h.~ a.ntal

dl ••••• Is in~.r.l~t.n~ explo.iv. dl.ord.r ••

i~ 1. defined in ~be DSM-3R7

A. A. d.fln.d in ~h. DSM-S.

c.

21

22

23

24

25

A. Y••.
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1 Q • Well, I've got thl. blue book here

2
.

that says DSM-3R. What should I know about

3 the R that Is dlfferent froa what you're

4 talklng about?

A. The R Indlcate. that this 1. a

(

6 revl.ion of part of the third edition of the

7 diagno.tic and .tatistical aanual of the

8 A.er1ean Psychiatric A•• ociation, or DSM-3.

9 E••entially they have the .aa~ criteria for

10 .ost disorders with the exception that there

11 are soae neM categories that a~e included 1n

the DSM-3~, such a. a propo.al for aaklng

13 rape Into an Jllne •• ~n~ch I dl.agree wlth.

14 Q • But with respect to, tor 1natanc.,

1~ Interaittent explo.lve di.order., the

16 dl.cu •• lon of that dl.order In the DSM-3

17 .hould be the eaaa a. the di.cu •• lon In tha

18 DSM-3R?

19

20

A.

Q •

Yell.

So If I lookad at tha R var.ion and

21 you looked at the 3, wa .houldn't h.v••

22 p~oblea co••unlc.telng .bout tha ••••

23 111ne •• ?

c.. 24 A.

Q •

That'. correct.

You h&ve ravl wad wlth Mr. Praaton tha
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1 kind of things that you relied upon in coaing

2 to your evaluation. One of those things was

3 apparently a newspaper article that appeared

4 in 3anuary of 1988 which contained an

5 interview of the victim?

6

?

A.

Q.

Yes.

That article appeared ao.e two .onth.

8 before she was assaulted and before ahe

9 evicted the defendant and 80a. three months

10 before she was killed by the defendant?

13 intake fora that Inai~~~ed 80a. a.die.tioD
\

1 1

12

A.

Q.

That's correct.

It included your revlew of a jail

14 prescribed for Mr. Highlander for drug

15 withdrawal?

16

1 ?

A.

Q •

That~. correct.

And that is refsrred to by you under

18 circumstances where you never interviewed the

19 nurse who prepared the report?

20

21

A.

Q.

Correct.

Never interviewe6 Mr. H~ghlander about

22 all of that?

23

24

A.

Q •

Correct.

And under circum.tane •• where you do

•

25 not know whe~her the aedication we. given

GERALD N. ABARNO. OFFICIAL COURT R&PORtl~



212

D 1

DYER/TALASNIIt

because there were some objective By.pte •• of

2 withdrawal or whether they were given because

3 the defendant said I'm withdrawing fro.

4 drugs?

5

6

A .

Q •

That 1s correct.

You relied upon police reports written

1 by officers that you have read but neve~ aet?

8

9

A.

Q.

Correct.

You reljed upon .tate.~nt. that were

10 given by the two dozen or so witnesses that

11 t~st1fied in the guilt portion of that trial

12 who you have never met?

13

14

A.

Q •

Correct.

And you relied upon 1nterv1ewa with

15 the defendant's .other and hi. siater,

16 neither of whoa you have ever aet?

17

18

A.

Q.

Correct.

And at leaat one of the two you have

19 never even aeen?

20

21

A.

Q •

Correct.

But you are confident about the

22 integrity of your conclua1ona becauae that'a. .
23 the kind of proces~ that you'~. uaed to.

24 correct?

25 A. That what 1a the kind of proceae that

OlftALD N. ~IAftNO. OFFICIAL COUftT .IPOftTI~



213

D', '

1

DYER/TALA5NIK

I'. used to?

2 Q. Making an evaluation based on things

3 tha~ were written by other people that you

4 have no direct contact with?

A. Well. I wouldn't say that I'. used to

6 that as the sole basis for an evaluation.

7 This is an unusual case.

8 Q . But in this c~se you are confident

9 about your expert opinion, no~with.tanding

10 that you've had no contact with any of the

11 people in erviewed and you don't have any

( 1 2 problem with the value of those opinions

13 notwith~tandil'g those .acts?

14 A. No. I do not have Q proble. with the

15 value of those opinions.

16 Q. Now, this opinion of course relies

1? upon the truthfulness of the infor.ation

18 provided by the defendant' ••other and

19 sister?

20

21

A.

Q .

Correct.

50 that in the event for instance that

22 the acts of sbuse co.plained of never took

23 place or if they ~id teke plece they never

24 took place in the presence of the defendant.

26 then your evaluation could be flawed?
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A. Correct.

any of it took place?

wife of 28 yeaTs?

Q. And notwithstanding the fact that the

.
Now, your evaluation .s.uaes the truth

That's correct.

Cor~ect.

Q •

A.

father's denial Is supported by hi. current

notwithstanding that the father deniea that

Q. And notwithstanding th~ fact that the

of what the .other has to say,

A.

D 1

2

3

4

5

6

?

8

9

10

1 ;.

12 'de~endant wouldn1t talk to you about it.

A. Yea .

defendant'. rather.

was the victi. of act. of abu.e by tha

def.ndant'. history, what .ha ha. told you

Correct.

Taking the sother'. varaion of tha

That's correct.

A.

Q.

that any of this abu.e existed?

through har interviewer i. that .ha har.alf

of hi_ r •• lly history, he never volunteered

attornuy'. own investigator about the 8ubject

the defendant was interviewed by his

A.

Q. And notwithstanding the fact that when

13

14

15

16

1 ?

18

III

20

21

22

23

C 24

25
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That these acts of abuse were serious

2 or violent and fell within the violent

3 explosive type of reaction that you later see

• In the defendant'. own background?

That's correct:.

That the last of these acta would have

Q. And that at leaat aoae of

were committed In the presence of

defendant.

5

6

7

8

9

10

A.

A.

Q.

Yes.

these

the

acts

11 been coamitted some 26 years LgO.

(
1 2

13

A.

Q •

Yes.

I~ the~e not a concept known a.

l' paychological bonding7

A. Yea.

Q. And to try to reduce it a. beat I'a

able, thia ia a concept where a young child

beginning aay at about age nine aontha haa

their peraonality aerge with that of the

pri.ary caretaker, be it a biological parent

or ao•• on. elea.

15

16

17

18

19

20

21

22

23

A.

aerge.

II. not clear on your u •• of tbe tera

2' Q. That the chil~'a -- well, I'll do it

25 this way. Why don't you tell u. what
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psychological bonding or psychological

2 parenting means.

3 A. Psychological bonding refers to

, profound eaotlonal attach.ent that a young

5 child develops for a csretaker and this

6 begins to be a selected one which the child

7 1s aore or Ie •• conscious of I would .ay at

8 around age six or .even .onths. The ter.

9 bonding or attach.ent refers to the fact that

10 the child bases his or her eaotional security

lIon this relationship with the ~arent or other

\..
1 2 car~taker and on the tact that t~l. caretaker

13 repre.en~G for the child the prlaary source

14 of nurturanee, love, guidance, .aotion.l

1~ security, acceptance, aftection and

16 protect~on.

17 Q • 50 this psychological bonding process

18 you say can begin as early a ••aybe six

19 aonth. of age?

20 A. Yes.

21 Q • And it would noraally b~ coapleted .ay

22 by age two or two and a half?

c

•

23

24

25

A.

Q •

Well. I do 't know if it'. ever really

It certainly will have b&an in effect
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mean by that.

Q. If the child let's say is in an intact

to develop the psychological bonding with the

primary care taking parent?

A. With the primary caretaking

DYER/TALASNIK

at some length by the time the child reaches

age tour or five?

A. Certainly.

D 1

2

3

4

5

6

7

8

9

10

Q •

parent

Isn't it true that the child will tend

1'. not clear on exactly what you

11 family unit where there is a ~other and a

12 father and if the father is let's say a

13 traditional f,rties Iu<ner or fifties father

14 who got up in the morning, worked .11 day,

Q. The bonding would nor.ally take plac.

with that pri •• r~ caretaking parent, i.ntt

that .. o?

A. Th.t'~ correct.

came home, patted hi. son on the head and

maybe took him to the zoo twice a year and

the .other got the baby up, fed the baby,

bathed the baby, r.ad to the baby, did all of

tho.e things, the .other would be the pri.ary

caretaking parent.

(

15

16

17

18

19

20

21

22

23

24

25

A. I •••.

~-
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[,1
&J 1 Q. Now, with respect to the Richard

•

2 Hlghlander faal1y. wouldn't lt be falr to say

3 that his mother was the prlaary caretaking

4 parent?

6

A.

Q •

Yes.

So that the psychologlcal bondlng wa.

7 between Rlchard Hlghlander. 3r. and hls

8 aother durlng the foraatlve year a of hls

9 growth7

10

1 1

A.

Q •

That's correct.

ASGua1ng that what we s~w on the tape

12 is.n accurate picture ot Mrs. Highlander,

13 she Is • passJve person?

14

15

16

17

18

19

A. Yes.

Q • She la a carlng per.on?

A. Yes.

Q • She ls a 10vl"l1 person?

A. Yea.

Q. And so Rlchard Hlghlander. 3 r • would

20 have bonded wlth that klnd ot peraon?

21 A. Yes.

22 Q. Allot whlch would have occurred

23 before ahe lett.

( 24

25

A.

Q •

Y It.a •

And allot whlch you would thlnk would
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lead hi. to understand these kind at

219

2 concepts, nurturing, loving. car'lng, like the

3 mother we 8aw on the television.

Q. And those would be a part of his .ake

up because of the psychological bonding

process with the .ot~er, 1sn't that so?

A. When you say those would be a part at

4

5

6

7

8

9

A. He

experience

.ost

at

certainly did

those things.

bave an

10 his make up, can you clarity what you a.an by

nurturi g, loving, caring p.erson?

1 1

12

that? That he himself would ~.cessarily be a

Ab.olutely

13 not.

14 Q. Mo, first ott I think the way we do

15 things is I ask the questions and you give

16 the anEwere. It the question 1. unclear,

17 just tell ae you can't anewer the question,

18 okay?

Q. Wouldn't it be tair to say that siDce

Richard Highla~der, 3r. went through a

psychological bonding proce •• with this kind,

loving, nurturino aother, that through that

bonding process thet would be part ot his

personality?

c.

19

20

21

22

23

24

25

A. Yes.

~.
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1 A. Phrased like that I would have to

2 answer no.

3 Q • So as a result of that bonding process

4 he drew nothing?

5

6

A.

Q •

Not in terms of identification.

Well, all right, let I. move to a

7 different part of that testimony then or the

8 taped interview. There were indications

9 three or four different times Guring the

10 course of ~he interview where Mrs.

1 1 H 1 g h 1 and e r. the tor mer Mrs. H 1 g~, 1 and e r

1 2 described how the defendant would react to

13 seeing he. ahused. do you recall that?

14

15

A.

Q •

Yes.

She said that he would try to protect

16 her.

17

18

19

20

A.

Q •

A.

Q .

Yes.

That he would come to her aid.

v.s.

That he would try to con.ole har.

21 everything i. going to be all right.

very young aga h~ wa. awar. that hi. aotharc.

22

23

24

A.

Q •

v ••.

Isn't that ~n indication that at that

25 wa. baing victiaized?
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2

A.

Q.

DYER/TALASNIIl:

Yes.

And he was aware of the wrongfulness

3 of ~ha~ vic~imization.

4 A. I think that he was more aware ~bat

5 she needed to be comforted at that point or

6 that he needed to be reassured and in

7 comforting her he' got 80me reassurance.

8 Q. I~ is your professional opinion that

9 8S a result of the abuse that he witnessed

10 before the age ot tlve and a halt, ~ha~ 26

1: years later he was under the il.fluence ot tha

12 men~al disturbance caused by that and that

13 that Is what cau.ed him ~o kill Gloria

14 Simonelll?

·15 A. It was the entire pat~ern ot hi.

16 chl1dhoud and adolescence that resulted in

17 that.

18 Q • Well, all right, bu~ are we clear ~hat

19 what we're talking about are incident. that

20 pre-date hi •• 1xth blrthday?

21 A. I would ~ay that th.re ~r••any

22 incident. attar hi •• ixth birthday tha~ co.a

23 Into play.

24 Q • Whlch wi~na•• tall. you ~hat Richard

25 Highlander wa. victi.izad or •• ~aultad by
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anyone after the mother lett hoae?

He dIdn't lIsten to the testlaony at

The question --

1

2

3

4

5

.Judge.

any witness.

MR. PRESTON:

THE COURT:

ObJection,

The tor .. at the

6 questIon I thInk Is laproper.

7 BY MR. TALASNIIt:

8 Q. Which Intervl~wee told you or anyone

9 else that RIchard HIghlander ~as In any way

10 victimized after his natural .other lett

11 home?

12

13

A.

Q.

Lonnie Savage.

She leJt to 11~. WIth her natural

14 mother. dId she not?

15 A. Yes.

interview indicated •• auch,

shortly atter the separatIon

16

17

18

Q. The natural mother on the taped

that abe .,••

able to gat

19 custody of her two natural daughter.,

to tell you or anycne else anythIng about

what happened to Rlehard HIghlander atter hIS

aother lett end she ;ot custody at hIS two

What other wItness there tore wae able

(

20

21

22

23

24

25

Richard's .ieter.,

A. Yes.

Q •

correct?
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sisters?

2 A. There 1s a statement from the mother

3 he~self indicating that Richard Highlander

• blaaed her for tbe beatings that he received

5 froa his father. He bla.ed her for leaving.

6 My conclusion is that he was talking about

7 events that occurred after she lett when ahe

8 wasn't around to protect hi •.

9 Q. That's s1.ply your conclusion

... 0 therefore?

13 infor.etlan \:0 you 01 ~ayone else that would
(

1 1

1 2

A.

Q •

That's correct.

There 18 no one who'provlded

1. directly indicate any victi.ization by thia

15 defendant after the .other left ho.e?

16

17

A.

Q •

That's correct.

You found support tor your conclusion

18 by looking at the recant history of Richard

19 Highlander and his relationship with wo.en,

20 correct?

21

22

A.

Q.

Correct.

And this began with the incidents that

c
23 lead uitl.ately to his co•• lt.ent back in

1975. a young lady that he had a proble. with

25 then?
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Q. And Included

probleas with aore

PhyllIs FrangIone1

o 1

2

3

4

5

6

7

8

9

10

A.

A .

Q .

A .

Q.

A.

Q.

DYER/TALASNIK

Correct.

young woaen that he had

recently, IncludIng

Correct.

And Tyler FItzgerald?

Yes.

And GlorIa SI~oneIII?

Yes.

And you saw, r think I recall through

l~ your testimony, the same kind ~t Violent

12 explosive reactions to all of these wo.en?

13 A.

14 Q. That to use the deoeription that you

15 gave about the nor•• l coura. of event., firat

16 he would beeoae Infatuated wIth thea and

17 shower thea wIth gItt~ and with lova, thare

18 would be a honeyaoon perIod?

21 up for faIlure baeause of the affaets of the

22 .aotion_l or .ental di ••••• that you've

23 d •• crlbad for ua?

•

c

19

20

24

25

A.

Q •

A.

Q.

Y••.

That he would than aoaahow set hlaaalt

Correct.

That b. would d ••and too auch t·.~N
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these wa.en, that these wo.en would be unable

2 or unwillIng to fIll hIS voracl~us appetIte

3 and that would lead to a violent outburst and

4 a break up7

6

A ,

Q •

Correct.

And it was such a violent outburst and

7 break up that led to the co.altaent In 19757

8

9

A.

Q •

Yes.

That lead to hIs break up too wIth

10 Tyler FItzgerald In the 1985-1986 tlaefraae7

,
\

1 1

12

A.

Q •

Yes.

A d the break up wIth PhIllIs

13 Franglon~ In the su ••e. of 19877

14

15

A.

Q •

Yes.

And the break up with GlorIa Slaonalll

16 after he assaulted her In March of 19887

17

18

A.

Q.

Correct.

How, with respect to the la.t thra.

19 naae4 wa.en, that 1. to .ay Tyler Fitzgerald,

20 Phyllis Franglone and GlorIa Siaoneili. there

21 was aoaethlng al.e that wa. goIng on over and

22 above the fact that theae wo.en could not or

23 would not satiafy hla voracious love

24 appetite, i.nlt th.~ corr.ct?

•

25 A. That'. correct.
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those tnree women was the defendant's refusal

to ueal with any coaplaints, any crlalnal

complaints that these people would want to or

did in tact bring against hia.

A. Correct.

Q. With respect to Tyler Fitzgerald. you

are aware, are you not. baaed on your review

ot her interview, that there wa•• violent

explosion like the kind you've talked about

1

2

3

4

5

6

7

8

9

10

Q •

DYI!R/TALASNIIC

And what was going on with each ot

226

\

11 that resulted in her being stabbed or eut

12 with a knite?

IS A. Yes.

14 Q. That based upon that she signed

15 coaplaints against Richard Highlander.

Q. That there began a period of so~e

eighteen months to two y.ar. where there

16

17

18

A. Correct.

.. as

19 har •••• ent and threatening going on ••

20 against her and against her taaily?

Q. And that this only ended

later when ahe agre.d to re.olve

in municipal court?(

21

22

23

24

25

A.

A •

Yea.

two y.ar.

the cherge.

• GERALD N. ABARNO. OFFICIAL COURT REPORTIR
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signed co.plaints against hi. that she would

be k111ed?

was unwilling to supply hi. voracious love

appetite and there were violent explosions

that resu~teQ 1n her being physically

as~aulted by him?

Phyllis Franglone, do you recall her?

A. Yes.

Q. Do you recall that she also had a

live-in relationship with Richard Highlander

during the spring and early su.ser of i987?

Q. And that in being interviewed by

representatives of the law enforce.ent

commun,ty, Phyllis Frang10ne indicated that

she wanted to algn ~G~plalnt. againat hia,

but she was afraid to?

A. Correct.

y~ ••

And then we get to the next women,

Correct.

And then ws got to Glori~ S1.onelli,

That he had .ade it clear that 1f she

Yes.

That again soaething broke down, she

A.

Q •

right?

A.

Q •

Q •

A.

Q •

D 1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

1 5

16

17

18

19

20

21

22

23

24

25
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D··. ,.' 1

2

A.

Q •

DYEIJ/TALA5NIIC .

Yes.

And Gloria 5i.onelli gets involved in

3 a relationship with hi. which results in a

4 violent outburst like the ones that appeared

5 in the other relationship. and .he throw. hi.

6 out in the ~iddle of March, 1988?

7

8

A.

Q •

Correct.

And again this sub-the.e or other

9 theme 1s also g?1ng on 1n that there were

10 criminal complaints?

1 1

1 2

A.

Q.

Right.

Criminal complaints which She was

13 never tau timid to .i~n like Phyllis

14 Frangione?

15

16

A.

Q •

Correct.

Cri.inal co.pl.int. that .he wa. nev.r

17 .0 ti.id that .he wa. ~illing to re.olve th•• ,.

18 in municip.l court like Tyler Fitzgerald?

19

20

21

22

A.

Q •

A.

Q.

Yea.

And Gloria 5i.on.lli i. d ••d?

Y••.

It i. your prof ••• ional opinion that

23 at the tim. of th= killing of Gloria

\.... •. 24 5i.onelli that this ~an w~. und.r the

•

28 influ.nc. of this M.ntal di ••••• a. you have
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nw 1 described it?

DYER/TALAS.NIlt

2 MR. PRESTON: May we approach

3 the bench for a aoment?

4 (The following takes place at

5 sidebar, outside the hearing of the jury).

6 MR. PRESTON: Yoo have been

7 giving limited instructions during the course

8 of the trial where aPDlicable, which ia the

9 only reason I approach now. T~e ca ••• ,

10 especially Koedatich, indicate. that with

1; regard to ~he subject matter. s~ch .s the

\
1 2 act9 that the Prosecutor is d •• cribing with

13 the oth~r girlJrlends, ~ne jury a.y not..
l' construe them a8 aggravating factors or part

15 of the aggravating f.ctor., th.t th.y .r.

16 only to be consid.r.d in how they p.rt.in to

17 the exiatence 0: .1tlq~tlng faetors.

18 THE COURT: I .... going to

19 charge that at the .nd .nyw.y. Mr. T.I •• nik,

20 ••••nti.lly what I'a g.tting into i ••

21 request to do that alao now.

22 MR. TALASJlIIt: If th.t'. th.

23 Court's .xpre •• lon.

c 24 TilE COUllT: Are you fini.h.d in

2~ this ar •• , arw you going on to ao •• thing

OERALD W. A.ARJlO, OrrICI~L COURT R~PORT.R
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else?

THE COURT: Okay.

(The sidebar conference wae

1

2

3

4

5 concluded).

MR. TALASNIIC: Yes t I guess so.

6 THE COURT: Ladies and

7 gentle.en, before Mr. Talasnlk goes on to the

e next question let me .eke a brief co••ent.

9 You've just he~rd soae testlaony with respect

10 to 80me incidents that apparently took place

11 and you and I don't know a lot about but

( 1 2

13

14

15

16

17

18

everybody else dpes, haVing to do apparently

with tho defendant a~~ soa. other people on

other occasions. You say if you find that

evidence significant give it consideration

for the purpose for which it was oftered, and

that purpose i. lisi~ed to your evaluation ot

whether in fact at the tise ot the incident

19 here the defendant wa. under certain

c

20

21

22

23

24

25

circu•• tancea that I've already discu••• d and

"111 discu •• agaIn to.orrow under the -

operating with a s.ntal di ••a.e or detect

that iapacted on hi. behavior or ability to

do certain thing •.

Specifically wnat you can't 40,

GERALD W. ABAR"O, OPPICIAL COURT RIPORTla
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1 and I'm telling you very specifically ao

2 you'll understand what the lim~ted purpose of

3 the evidence was, you may consider it tor the

4 purpose I just described. whether it helps

5 you to decide whether there wa•••ental

6 disease or defect. What you canlt use it for

7 is any suggestion that that kind of evidence

8 is itself an aggravating factor.

9 Specifically the fact that the defendant may

10 have had these kind of incidents in the past

11 with other people is not an apgravating

1 2

1 3

factor in this case.

factors in tt.18 caGe

The only aggr.v.t~rlg

. :t are alledged are

14 the two that I have mentioned to you

15 specifically. again that in the courae of the

16 homicide he created a grave riak of death

17 under certain circumstance. to Sullivan and

18 alao that the purpose for thia killing wsa to

19 prevent her or to avoid t~1.1 .or pun1.haent.

20 You can't conalder any of thia evidence

21 you've juat heard aa any type of aggravating

22

23

24

25

factor.

Q .

A.

You say p~oceed.

BY MR. TALASHIK:

What is a pavchoar.tive aubatance7

PaychQactlve aubatance 1. any drug

GERALD N. ABARHO. OFFICIAL COURT RE~ORTIR
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1 that produces a mental alteration 1n .ental

2 funct"ion.

3

5

6

7

Q •

A.

Q.

A.

Q.

Would that include alcohol?

Yes.

Would that include cocaine?

Yes.

So that the phrase intoxication with a

8 psychoactive substance a.ans getting high or

9 getting drunk?

10

1 1

A.

Q •

Yes.

Do I recall your testlmJny earlier

,
\

1 2 that this intermit"tent explosive disorder can

13 be trlgg~red llr helgh\cned or activated

14 through the ingestion of intoxicants?

15

16

A.

Q.

Yea.

Isn't it true that under the

17 diagnostic criteria for this interaittent

18 explosive disorder it .pecifically says that

19 the episodes of loss of control do not occur

20 during intoxication with a psychoactivs

21 substance?

22 A. Not in ths DSN-3 criteria.

(
23

24

MR. TALASNIIC: I'll havs to

,

25 IBxhibi~ s-al. page froa D5"-3.

...
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o 1

2

DYER/TALASNIIt

was marked for identification)

BY MR. TALASNIIt:

3 Q. I'm going to show you S-58, the book

4 that I asked you about earlier, DSM-3, and I

5 "ant to focus your attention here on page 322

6 where it .ays diagnostic criteria tor

7 intermittent explosive disorder, specifically

8 to letter D. Doesn't that say that it

9 doesn't happen _hen there hae been

10 intoxication?

c
1 1

12

A.

Q .

That's correct.

So I guess that's a difference between

13 my vers!on and yours?

14

15

A.

Q •

Yes.

Okay. By the' way, 1••1ne newer than

16 yours?

17

18

A.

Q.

Yes.

It was your prote •• ional opinion that

19 this defendant wa. under the influence of

20 this intermittent explo.ive di.order at the

21 time of the death of Gloria Simonelli .uch

22 •• , and I believe these were your word., he
.,
•

23 wa. not a. r.t1on~1 •• be would have b •• n had

(. 24 he not been under the influence?

•

25 A. Yee.
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still be capable for instance of acts of

premeditation?

DYER/TALASNIK

Q. You do not mean by that that he was so

under the influence of that ~isorder that he

was deprived of rational thought, do you?

A. No.

D 1

2

3

4

5

6

7

8

9

Q •

A.

Q.

So someone under the influence would

Yes.

And the fact th3t, as you are aware

,

10 from reading the discovery materials, that he

II got up at six o'clock that morning to go hire

12 a driver, that's not" inconsistent ,with being

13 under the 1nf1uence ~# ~~e mental disorder?

MR. PRESTON: Objection to the

line of questioning. Premeditation has

already been decided by the jury.

THE COURT: Sustained.

BY MR. TALASNIK:

that the defendant's capacity to apprsciats

ths wrongfulness of his conduct or to confora

hl~ conduct to tha requlr •• enta ot la. wa.

significantly ~upaited as a result of being

under the influence of thia mental d1 ••••• ,

c.

14

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

Well, that's preaeditation.

It wa. alao your prof ••• lonal opinion

•
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1s that correct?

23~

2

3

A.

Q •

Yes.

Now. by that. do you mean that the

• defendant at the tlae he got out of the car

~ with the gun to approach the victi_ and her

6 companion didn't have the cap.city to

7 appreciate that that was wrong7

8 A. No, he did have the capacity to

9 appreciate that that was wrong.

10 Q • And certainly then you don't aean to

11 say that he didn't have the capacity to

12 appreciate the wrongfulness of pointing the

13 gun at the t",·o and -:ng the trigger?

14

1~

A.

Q •

Correct.

And certainly he would have been able

16 to appreciate the wrongfulness of killing

17 Gloria

18 MR. PRESTON: Objection. lIone

19 of these aggravating factors in that

20 particular it goes to that pre••ditation

21 aspect again.

22 THE COUR'1: Ne'ra not talking

about preaedltatlon here.

c
23

24 overruled. Ta"king about hi. capacity to

2~ appreciate the wrongfulne.s of hi. conduct
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1 which as I understand is one of the aspects

2 of the aitigating factors to which the Jury's

3 att~ntion is being directed.

BY MR. TALASNIX:

Proceed.

Q • So he certainly would have had the

6 capacity to appreciate the wrongfulness of

7 killing Gloria7

8

9

A.

Q.

Yea.

And the capacity to appreciate the

10 wrongfulness of taking a shot at Patrick

11 Sullivan as he was fleeing the murder scene?

( 12

13

A.

Q •

Yes.

W9uld Ile have ~_ ffouldn I t he have alao

14 had the capacity to reali~e that it wa.

15 against the law to do the.e thing.?

16

17

A. Yea.

MR. TALASNIIt: No further

18 questiona.

III THE COURT: Mr. Pre.ton.

20 RE-DIRECT EXAMINATION BY MR. PRESTON:

21 Q • Doctor. you indicata that you are

22 using DMS-3?

23

24

25

A.

Q.

A.

Ve ••

The Pro.ecutor i. u.ing DMS-3R7

Ye •.

GERALD W. ABARNO. OrrICIAL COURT REPORTER
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23?

o 1 Q.

•

You indicate that there's a

2 differedce, that OMS-3R classifies rape as

3 some sort of sickness?

5

6

A.

Q •

A.

Yes.

And OMS-3 does not?

It's a proposed diagnosis in OMS-3R

7 and In DMS-3 it does not consider rape .s an

8 illness.

9

10

1 1

Q •

A.

Q.

00 you consider rape a. an illness?

No, I do not.

So in that respect, even though DMS-3R

12 is newer than OMS-3, is OMS-3R a better

13 standard?

14 A. In my opinion no. I'. waiting for

15 OMS-4 to appear. I say this seriously.

16 THE COURT: And we may still be

1? in this case by that ti.s.

18

19 Q •

BY MR. '!RESTON,

You would then con.ider DMS-3R a. aore

20 appropriately -- excu•• ae, you would theft

21 believe that raps is .or~ appropriately

22 classified in anti-social conduct or cri.e

23 rather ·han soa. aort of di •• aae or 111n••• ?

c. 24 A.

Q •

,....
And using that aa.e professional
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r!-'1r;:j 1 judgment, when you compare the application of

2 intoxication to the intermittent explosive

3 disorder, you prefer to use the standards of

4 DMS-3 where It Is present as a trlggerlng

5 devlce rather than the standards of DMS-3R

6 whlch -- do you have that part?

?

8

MR. TALASNIIC:

BY MR. PRESTON:

Yes, atill here.

9 Q • It indicates that it does not occur

10 during intoxication, 1s that correct?

(

1 1

12

A.

Q •

Yes.

How reasonable would it be to

13 conclud~ S \. r tIC. e t n a ... Wlthout speclflc

14 reports of speclflc acts cf abu •• after

15 Rlchard Hlghlander's moth.r left the

16 Hlghlanjer household, .peclflc act. of .bu••

17 on Rlchard Hlghl.nd.r. 3r., th.t 1., wlthout

18 specific reports about that, how reasonable

19 would It be to conclude th.t the vlolence.

20 the beatlng. the .xtr •• e condltlon. th.t

21 exlsted In the hou.ehold up- untll .g. flv.

22 wh.n hl ••oth.r l.ft .udd.nly .topp.d, c •••• d

23 and were never pr,ecent at all froll that

( 24 IIOllent forward?

25 A. In my oplnlon that would b. an
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DYER/TALASNIlt

extremely unreasonable conclusion.

2 Q • the Prosecuto~' has asked you about

3 relying on the reports of people that you've

4 never seen. You've never seen police

5 officers that prepared the reports in this

6 case.

7

8

A.

Q.

That's cor'rect.

Is it standard practice in your

9 protession and in evaluating such reports to

10 treat the reports of police officers as lies

11 and consider them to be liars?

.
\.

12

13

A.

Q •

No, it's not.

Do you consiu_ "helr report. to be

14 rellable?

15

16

A.

Q •

Usually they're quite rellable.

So ln relying on them in thls case the

17 fact that you've never aeen these police

18 offlcers does not di.1niah the if value of

19 the Into~m.tjon contained in their reports,

20 do •• it?

23 dld yo"7

c

21

22

24

A.

Q.

A.

Q •

That'. correct.

Sl.ilarly y~u dldn't ••• t Lucy Webb,

No, I dAd not.

Dld you have an opportunlty to vl •• a

GIRALD W. ABARNO, OFFICIAL COURT REPORTER
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1 videotape of her?

2

3

A.

Q •

Yes, I did.

In teras of your profes.lon In

4 psychology, how helpful was observing her

5 deaeanor and observing the way she conducted

6 herself, how helpful was that in deter.ining

7 the reliability of the infor.ation that ahe

8 was providing on the videotape?

9

10

A.

Q.

It was quite h~lpful.

Was it al.ost as helpful as perhaps

11 conducting the interview in person yourself?

A. Almost, not qui te, but: almost.

13 Q • And was the _A-- •• tlon that abe.
14 provided on the Videotape consistent with the

15 report of Alfonso Associates?

16 A. Absolutely.

17 Q • And that report being reliable, do you

18 have any reason to doubt the factual

19 information that wa. contained In the other

20 reports that they prepared?

21

22

A.

Q.

Ho, I eSo no t .

Bow do you explain then Richard

23 Hi~hlander. Sr.' s state.ents in his report

( 24 denying abusiv~ treat.ent?

25 A. In .y experience working with abuaive
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parents, denial 1s practically a universal

2 phenomena.

3 Q. 50 in evaluating and coaing to your

•
5

6

7

8

9

judgaent in this case, you didn't look at any

isolated facts and take it as true or false

ju.t on that fact alone?

A. Thatls correct.

Q. You looked at it in the context of the

whole situation of all the report.?

10

1 1

A.

Q.

Yes.

And you were looking f~r themes of

12 consistency?

13

1.

A.

Q .

Yes.

And it was that that enabled you to

15 evaluate the various facta that were

16 represented to you 1n the report.?

17

18

A.

Q •

Yea.

The words -rule out," do they have

19 specific aeaning in the a&dic.l or field of

20 psychology?

2 1

22

A •

Q •

Yea.

And do •• "rule out" •• an that there'.

23 an objective jud~aent th.t the di ••••• i. not

c. 2. present at al17

26 A. No. "rule out" ••• n. that there 1••
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suspicion that the disease 1s present and

2 that "further observation or diagnostic

3 testing is required.

4 Q . If the disease was not present at all

5 and the further testing had been

6 accomplished. how would it be expressed In

7 the report that the disease was not present?

8 A. There would be no mention of

9 schizophrenia in the report.

10 Q . But let us say that somewhere in the

11 report there was a statement that said rule

(
1 2 out schizophren~a. Let's say that occurred

13 in week one, that cer __ .n tests that they had

14 to perform were pertoraed and In the

15 continuation of the report 80ae conclusion

16 was goJng t~ be drawn about the result. of

17 those tests. How would the results of those

18 tests be expressed it the results were

19 negative?

20 A. The final diagnosis would not include

21 the aention of schizophrenia.

22 Q . Was there an opportunity tor tinal ,
..

23 diagnosis with re.pect to theee Coral Ridge

c. 24 report. that you could ece fro. the report.

25 the •• elv.s?
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The answer 1s yes and no. They did

243

2 not keep Mr. Highlander as lony as they wo~ld

3 have wished because he escaped. However,

, there Is a final diagnosis recorded on one of

5 the foras.

6 Q. SO ¥ou don't know whet~er they had the

7 opportunity to perfor. the teata that they

8 were talking about or not just based on the

9 report7

possible it wasn't there, you dontt know?

A. lUght.
(

10

1 1

12

13

14

A.

Q.

Q •

That's correct.

It's possible it was ttere. it's

There'. no qu•• tlo~ here of .ental

15 retardation, Is there, Doctor?

16

17

A.

Q.

None whatsoever.

And is it of qreat si§nificance in

18 your evaluation or even sizeable significance

in your evaluation whether the pre.cription

of .edicine for drug withdrawal was based on

Rick's clai. or based on so.e independent

••dical diagnosis?

(

19

20

21

22

23

24

A.

Q •

~o, it's not significant.

It wa. just a factor that wa. taken

26 into account?
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Prosecutor'S

1

2

3

A.

Q •

Yea.

Now, Doctor, I would gather

cross exaa1nation that

fro. the

• everything a person 18 going to bee os. occurs

Sand 18 fixed in concrete by the tia. he'.

6 fourteen a~d a half years old. is that true?

7 A. No, that'. not true.

8 Q. 50 that Rick's continual living with

9 hi. rather wa•• progressive develop.ent In

10 his personality?

influence,

Most definitely.1 1

12

13

A .

Q. And the longer he stayed in that

the aore ~ever. the i.pact., the

14 more deeply his father's personality be~a.e

15 i.bedded in hi.?

16 A. That'. correct..

17 Q. Now, "ouldn'~ the aother's personality

18 have a chanca to beco.e deeply i.bedded in

19 hi. after she had left the household and was

c·

20

21

22

23

24

no longer present?

A. As I te.tified earlier the step.other

atte.pted to obliterate this child's .e.ory

of his Bother by Teferring to her as a nobody

and even denying th~t th~ figure that tha

25 child Rick Hlghlandar saw outside tha house
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was his .other.

ma~e on ~his boy by age five yeara old by his

mother. assumlng that a sizeable portion of

his personality had started to be toraed in

1

2

3

•
5

Q . So even if soae impress10n had been

6 the direction of his .other. ~re you saying

7 now that it was likely that the treatment he

e received fro. the step-.other and fro. hi.

g father after the mother had gone would have

10 started to tear out that bonding, to tear out

11 that adaptation of his personTlity to hera?

binding in the &ense

1 2

13

A. I don't think that it tore out the

this child's feeling

14 a very powerful yearning for the presence of

15 his mother, but in terms of the

16 identificat>ons developing into the kind of

17 person that his mother is through a loving

18 identification with her, that most certainly

19 was counteracted by the SUbsequent event. of

20 this man's childhood.

,

2 1

22

23

24

25

Q. Now, you had the opportunity to read

the interviews that were conducted by the

inv •• tiaators fro. the Public Defender's

Office with Richard Highlander. 3r. I

believe that's what you te.tified to earlier.
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is that correct?

A. Yes.

D 1

2

3 Q. And in response to the prosecutor's'.

4 questions you had agreed that he did not

5 bring all this stuff up in those interviews?

Correct.6

?

8

9

A.

Q. Now,

occurrence

memories to

isn't it the co.~on ordinary

for a perwon with these painful

ju~t want to tell the. to a

10 stranger who 1s not a protessional in the

field of psychiatry or psychology?

A. I t depends to a very larg-g" extent on(

1 1

12

13 other tactors. There are so~e individuals

14 who have kind of a dependent personality who

15 simply wish to unburden themselves, and there

16 are other 1nd1v1dua~. who are extra.ely

1? threatened by such d1.closures.

materials that you reviewed, would you

conclude that Rick would bs the type of

personality that would want to share this

with strangers and with othe~ people?

A. Most definitely not.

Q. SO if he didn't want to talk about it,

if he didn't want to tell anybody about it,

(

18

19

20

21

22

23

24

25

Q • In this case judging fro. all of the
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it he even didn't want to hear about it, that

2 would be consistent with your evaluation of

3 his personality?

A. That's correct.

5 Q. Even just listening to it would be

6 aore than he could bear?

7 A. Yes.

8 MR. PRESTON: Nothing further.

9 THE COURT: Mr. Talasnik.

10 MR. TALASNIIC: Nothing further,

11 thank. you.

THE COURT: You may step down.
(

1 2

13 Thank you. Do~tor. Take your docuaenta. Mr.

14 Pre3ton.

15 MR. PRESTON: .Judge, I bave no

16 further witne ••• s.

17

18

19

THE COURT:

MR. PRESTON:

THE COURT:

Detenae resta?

Defen •• re.ts.

Ladies and

20 gentleaen, let as juat indicate before I bear

21 froa Mr. Ta~aanik, I didn't aQntion to you

22 earlier, I figured I'd do it all at once,

23 there have been a nuaber of exhibit. received

c 24

25

in thia pbaae of tbe proceeding aoae of wbich

you've .lr••dy •• en 1n connection with the
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first phase and which have been readmitted or

will be submitted to you again in this

1

2

3 phase. In addition I have the admission of •

4 couple of other exhibits In thls phase that

5 you haven't seen and let me outline for you

6 what has be~n admltted Into evldence In thls

7 phase of the proceedlng, all of whlch as

8 before wl11 be sent Into the jury rOOm wlth

9 you for your eXkmlnation tomorrow.

10 We have a number of photographs

11 of the scene specifically sixteen. no sense

( 1 2 of ,lvlng you the numbers, but slx of the

13 orlglnal photo~raphs that you saw in

14 connectlon wlth the flr.t phase of the

15 proceeding. which have been readmltted and

16 which are available for your review In

17 connectlon wlth thls pha.e of the

18 proceedlng. In addltlon you wl11 have agaln

19 5-36 whlch 1. the aet of documents that

20 comprise the doa •• tic violence order,

21 complslnt snd order that was entered in "the

22 faml1y court, you ~ave 5-37 whlch ls the

23

24

25

orlginal indlctment agalnst Mr. Hlghlander

for th~ assault on Glorla 51monelll In March,

you have SOme of ths bullst fragmenta that
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1 were identified by one of the witnesses from
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2 the first phase as having been taken out of

3 various places in the wall of the Greenhouse

4 and you have S-44 which is the original

5 assault complaint filed by Gloria Simonelli

6 in March of 1988. I believe. in Margate.

7 In addition to those exhibits,

8 which are all State's exhibits. you have two

9 exhibits that hove been received and admitted

10 into this proceeding on behalf of the

11 defense, specifically 0-18 which 1s the

12 let~er that you heard reference to •• seven

13 page let~ar, h~ndwrltten letter that wa., as

14 a sUbject of the stipulation. found at the

15 Atlantic Palace the next day after the murder

16 and you have D-10 which is the videotape that

1 7 you saw here in the Ccurt today. I will have

18 sent into your jury rooa tomorrow, it you

19 care to us. it, a video recorder and .onltor

20 ao that if you wisn to examine any or all of

2 1 that videotape you may do ao. With that the

22

23

defense reate.

earlier today

The ~t.te, .a you know,

II. sorry.

l. 24 MR. TAL~SNIK: ~ested

25 yesterday.
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2 forg1've me. That was not meant as a joke.

3 Earlier yesterday the State rested. Mr.

4 Talasnik. do you have anything further to

5 proffer at this time?

6 MR. TALASNIIt: Nothing. thank

7 you. Your Honor.

8 THE COURT: All right

,

9 with that then both parties have rested.

10 That means that the presentation of evidence

11 in connec~1on with the matter is completed

12 an~ it means that you are finished for the

13 day. ~o., le~ me once agaIn at the risk of

14 sounding boring or repetitious aake a couple

15 of what I hope you will consider to be very

16 important remarks. Obviously you're going to

17 come here tomorrow ~nd make a very i.portant

18 decision after giving the .atter substantial

19 thought. Equally obviously you hava already

20 given ~he matter eoae thought. to be sure.

21 In connection with the first phase of the

22 proceedings, you've already discu •• ed it and

23 reeched a decision with respect to the issues

c.. 24

2!l

that were pre.ented ~o you then.

You will leave here tonight and
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2

3

4

go home and because you are human beings you

will "give thought to what you have heard and

seen In the last two days and you should do

so. I encourage you to do so, but I also

\

5 remind you how important it is that when you

6 come In here tomorrow that you first have the

7 ability with an open mind to listen to what

8 Mr. Preston and to what Mr. Talasnik will

9 have to say, and you of course wIll have to

10 listen carefully to me. There are some

11 concepts with respect to how you're going to

12 rerch your decision that you haven't heard.

13 yet th&t will be brand new for you tomorrow

14 and it's important that you have an open aind

15 80 that yOU'll be able to evaluate and

16 understand those concepts. Then when you get

17 into the jury room tc deliberate it i., a.

18 you already understand, very critical th~t

19 you be open to the remark. and co •• enta and

20 suggestion. of your fellow juror. a. you will

21 want the. to be open to you~•.

22 Therefore, while you give

23 consideration thi~ evening to what you've

keep an open ~lnd,c heard,

final conclu.1on. There'.

do not ra.ch any

• gr.at d •• l aore
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1 of importance that you need to hear before
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2 you can reach the point where you feel

3 comfortable in saying, "I know what I think

and I know what I feel." I will tell you

,

5 that it has not escaped .y attention or that

6 of the attorneys that this is we think a very

7 fine jury in the sense that we don't know you

8 personally, obviously, but I feel and I

9 believe the attorneya feel, I know that they

10 have indicated to me that you have been

~~ attentive and that you have b~~n involved and

12 that you understand and have paid careful

13 attention to ~hat has wone on.

l' It's with that confidence that

15 I again re.ind you of the critical

16 lmport~nce, and I know how difficult it i.,

17 but of the critical i~portanee that for yet

18 another day you make certain that you do not

19 share any thoughts or any conver •• tion about

20 this matter with anybody, a.ong each other,

21 with your fa.lly or with anybody el.e, nor of

22 couree should you per.it anybody to di.cu.e

23 thie with you. ~y now II ••ure you

2' understand the sensitiviCy of what I've .aid

25 ao aany tlmeQ and you under.tand how
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iaportant it is not just to the defendant and

2 to the State. but to each other, so you can

3 have a clean and absolutely unbiased shot at

• doing what you have to do,. and I realnd you

5 of that again tonight on what I expect will

6 be the last evening that you will have to

7 undergo that kind of stre •• , and I under.tand

8 that it is that kind of stress.

9 With respect to to.orrow

10 morning, as you heard. the parties have

rested. All of our work In teras of

( 1 2 pr 'paring for tomorrow .orning 18 co.pleted~

13 Therefore, we wIll be able, when you get here

l' tomorrow morning and you are ready, to start

15 i,.aediately. What you wIll hear to.orrow are

16 the closlng arguments of counsel, following

17 which you will hear iroa a. with respect to

18 I will not be as long toaorrow

19 as I was last week and th.n w. will turn the

20 aatter over to you, which •• lIve told you

21 earlier today I anticipat. to b. aoa.tia.

22 probably in the l~tt.r half ot the aorning

23 to.orrow, ao with that, pl •••• be here at

24 nIne atclock ready to proce.d, report to your

25 usual places and w.'ll a •• you at that tia •.
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hJ:.,.... ' 1 (3ury leaves the eourtrooa).

25'

2 THE COURT: Any other matters

3 that you wish to bring to ay attention?

MR. TALASNllt: Yea, Your

Honor. When Your Honor heard the defendant'.

6 application yesterday to not have to be

7 present during the course of these

8 proceedings, Your Honor, I believe, satisfied

9 hiaself that the decision was knOWing and

10 voluntary. The one question that you I

11 assume consciously did not ask the detendant

1 2 was why he did.not want to be here. i)etense

13 counsel in hi~ last few question. today

l' indicated to the jury a reason why hi. client

15 was not here. Your Honor has .lready

16 instructed the jury that they are to draw no

17 inference whatsoever fro. the failure of the

18

19

defendant to be here.

asked and anawered.

The questiona were

My reque.t i. that I not

20 hear any.ore of that during a clo.ing becau.e

21 there are all aorta of rea.one that we can

22 speCUlate about.

23 MR. PRESTON: J1Odge, I didn't

('
'- 2' intend that to be the di.cu •• ion of the

25 jury'. pre •• hee here. I have no objection
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and I'a the one who proposed that that

2 instruction be given. I a. not discussing it

3 in my closlng. I have no intention to. My

• questions were directed, and I think it's a

5 call of bad fal~h on ay par~. ay ques~ions

6 were in response to the prosecutor's

7 cross-ex.ainaticD about that i ••ue.

8

9

THE CO~RT:

MR. PRESTON:

Mo, •• it a .lnute.

And i~ was why

10 the interviews weren't discussed.

1 1 THE COURT: Befo~e we get out

r, I 2 of ~and at five o'clock in the afternoon on a

13 day wheh ever\'body has Deen under gr.at

14 stres., let me say, number one, that I don't

15 ~hlnk i~ was a call ot bad taith on your

16 part; number two. that I got exactly the saae

11 aessage that MP. Tal~~nik di~. I don't ~hink

18 it wa. nece.sarily i.proper and I don't a.an

19 by wha~ I say he .ald or what I .a saying ~o

20 suggest any iapropri.~y. I think hi. r.qu•• ~

2 1 at l.ast n •• ded ay at~.n~ion. You've already

22 indica~.d ~hat you have no in~.n~ion ot

23 discus.ing it in vour closing, which a. tar

24 a. I'~ concerned 1. the bnd ot the •• tter,

25 bu~ I don't wafit you to t •• l that i~ was
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&J 1 inappropriate of hi. or even a. because I
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2 heard the same thing to think that. It was

3 not, but the issue 1s resolved because I

4 think the questio~ that you asked was in good

5 faith, the issue 1s resolved .s tar .s I'.

6 concerned with respect to the eliainating it

7 from arguaent, that'. all.

8 MR. PRESTON: I don't want to

9 hear any co••ent. on the part of the

10 Prosecutor either on that subject. I think

11 Your Honor's instructions are ,ultable and I

r
•

12 don't want to hear any business about this 1.

13 obViously stacre4, blal., blah, blah. I don't

14 need to hear that. The question that was

15 directed was he didn't want to hear the

16 intervjewer discu•• these thing •.

11 THE COURT: It dawn. on •• , Mr.

18 Talasnik, that I need to ask you whether you

19 intend to .eke any refer.ftc. to it 1n your

20 closing.

21

22 Your Honor.

MR. TALASJi'IIt: Certainly not,

Then I think,

c
23

24

THE COURT:

gentleaen, that'. the ena of it. Anything

25 else that neads ay attention? I would like
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2 discuss with me anything else tba~ needs .y

3 att~ntion before we close the .atter. Rave a

4 nice evening.

5 (Adjourn)

Ii

7

8

9

10

1 1
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o 1 TiiE COuRT: For the recorCl:. a

2

2 couple of housekeeping matters. First: at

3 a~~. r don't believe :ast week whe~ the

4 judgQent came 1n on the non-capital counts

5 that I set any sentencing proceeding. I di.e

6 order r believe a pre-sentence report 1n

7 theory to be held until the determinatlon of

8 today's proceedings. trrespectlve ot the

9 outcome ot teday's proceedings, sentencing on

10 the non-caplt.~ counts ot the Indlct.ent w111

11 be scheduled on Friday • .July 21. 9 o'clock

12 here 1n this Court." In the event that the

13 verdict today reqUire. the i_position ot a

1 4 term of lmprlscnmen~ me, that sentencing

~5 proceeding wl~l a~so ta~e place at the same

16 time. In the ev~nt that it does not, . wi:':

17 on ;u:y 21 sentence on the counts o~ the

~8 1nd1 tment tor which judgment has a~ready

20

been entered. That's po~nt one.

?o1nt two. :-Ir. ?res~o:l. you had

2~ a request or app:ication about the discu •• ion

22 yesterday regarding the tact ot which r too~

23 judicia~ notice.

24 M~. ?RESTON: y~ •• ;udge, there

25 were two ite •• that I advi.ed Your Honor that



l : would bring to the Court's attention tn:s

3

2 morning. The ~irst was, : had requested

3 yesterday the -instruction or the introductio~

• as to the morta~:ty table entry to be used

5 with respect to Mr. nigh~ander. Your Honor

6 indicated that he would take judicial not:ce

7 at the ent~y and adVise the jury. On more

a prudent reflection overnight I find that the

9 evidence Is neutra~. really, and obvioualy

10 there's a lot ot discussion that can be

11 theorized and speculated about either Nay In

l2 this case. It's not one at th~se 1n which

13 th. jury couid reach any fira conc:usion, anc

14 rather than g~t into .cngthy speculations and

15 lengthy arguments and procabl11tles, I thin~

:6 that that wo~ld on more prudent reflection

17 just '@rve ~o divert the jury'. attention

l8 fro. the real 1 •• ues ~n the ca.e and . wo~:d

19 w1th4raw ay r.qu •• t and •• « ~hat the

20 ln8truct~on not be g~ven.

21 THE COv~T: And your

22 recollectlon which apparently 1. con.1.~ent

23 w1th Mr. Tala.n1k'e and not with mine, but

24 mine 1. not r.~1co~. either way, 1. that

•

25 didn1t •• y anythln~ to the jury .



had.intended yesterday when

o 1

2

3 because .

MR. ?RES'rON:

:OiiE: COt:R7:

That's correct.

say ::'t that way

4

.. introduced to the jury the exhibits ~n

5 evidence. r had intended to refer to them the

6 tact at which r had taken judlcia~ notice.

7 Apparently according to you guys r did not do

a so and that's I gu~ss in retrospect tlne. : t

9 was not my intention today to .a~e any other

:0 :'eterence to it.

1: concerned the subject the closed.

: 2 MR. PRilS'::ON: Ai'd the only

:3 thing r'm ta~~lng about 18 the specific

14 number of 40 years ~~~ _.!e mortajlty table.

1 5 THE COURT: 41. I believe.

: 6 MR. PRllSTON: 4 1 • I don't

17 think that would prove any point.

1 a TilE CO;JRT: Okay. 1 t had not

19 be.n .y intention to co ••• ot on it today.

20 thought I d1d yeeterday.

21 turns out your interests are .erved and

22 that's tine.

23 llR. ?RZSTON: 1'hanic you. ':'he

•

24 noxt it •• , the j'J.ry ha. alreac1y ••• n. u ••d.

25 handled and done everything po •• iole to tn •



jury verdict tor. which they had in the first

I don't think there's any prejudice

o 1

2

3

4

5

6

phase.

in giving it

they're going

They are the

on that torm.

~o them again in the tact that

to oe shown soaething new.

generators ot what is important

Your Honor today is go~ng to

7 give aome instructions about how this phase

a is difterent from ~he last phase and how they

9 are supposed to dls~ingulsh what they did

10 oeck then trom what they do now.

1 1 With respect to that, I would

12 ask that they be given the ju:y verdict tora

13 again Which they completed In the first phase

14 so tha~ they wIll hav~ 4val1able to them

15 something to ••• 1st thea and aoaething which

16 • think 18 very 1.po~t.nt to ••• 1st th •• 1n

17 helping tho. make the distinctions that Your

18 Hono~ 1. going to instruct the. on. in

19 helping to .aka distinetions between the

20 pre.editation and the heat ot pa •• lon and the

21 atte.pt to ~il~ and those things that they

22 con.idered laat wee~ and the new i •• ue. that

23 they're going to consider this week.

24 • think it will help the.. 't

25 1. probably th. b~.t help that I think .e can
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D 1 give thea In terms outside of Your aonor's

6

2 instructions 1n focusing their attention on

3 those distlnc!lons. and as the Court ~nows

4 trom our previous discussions there were

5 phrases In the altlgatlng factors which

6 spec~flcally again referred to not a defense.

1 with respect to two mitigating factors, and .
8 t~lnk it's important that the jury understand

9 the depth of what that phra.e a.an •. It'. a

10 very convenient phrase tor lawyers to us.

11 because ~here's a who~e legal environ.ent

12 that goes with it. but the ju~ors don't have

13 th.t ~egal environ •• nt and the quick reading

l' of the Instruction .•na I don't mean to be

:5 6isparaglng, but r mean Your Honor's

:6 instruction i_ not going to take tour years

11

: 8

of law school to give.

THE cOva'::

It's not"

Sure tOOIt tour

19 y.ar. at law school to writ., and by the w_y,

20 I did have tour years at law achoo;, althoug~

21 the last year didn't have very much to do

22 wit:., this. It had to do with another

23 SUbject.

24 ?azs:-ox: .. thln4c that w~tn

25 Your Honor's instructions that

~'.



1 necessary that they have that tool to he~p

7

2 the. make those d~st1nct1ons.

Ma. ':'A .. ASllIK:

3 'THe: CQ;;R":: Mr. Ta~asn:it.

Your :ionor. ..
5 thin~ that giving them their o~d verdict

6 sheet trom the first phase at the tr1a~ that

7 has been over almost a week nON runs

S absolutely counter to what Your Honor wl1~

9 otherwise be instructing thea. that the tact

10 that the defendant has been convicted ot

11 aurder is not 1n itself an aggravating

12 ta~tor. that the question at whether there

:3 was a knowing or possible cr.ation ot a grave

l4 rls~ at d~ath .5 difterent then the issue at

l5 whether there was an attempt to itill. I can

16 see no rational purpose tor giving thea that

:7 which t~ey have disposed at ao•• six day.

18 earlier and tor that ~~5'on : ooject to it

19 going into the room.

20 THE COCR,;: I appreciate Mr.

2 1 ?re.ton'. approach. = don't have the

22 responsibility as he does to evaluate what is

23 Jnterest ot the defendant and

24 cercainly acknow:edge that that'. where he's

25 cOnling tram. I~ my view it would be an .rror



D tor me to do what he wants me ~o do. One o~

a

2 =y main joos here th~s morning 1s to assist

3 1n the proces, of shltting the j~ry's focus

4 trom that which they have a~ready decided to

that which is betore them today. ~here are a

6 number of reterences in my charge where r

7 make the effort to he~p thea to do that and ..
8 think that providing them the verdict rorm

9 from ~ast week would be counter productive 1n

:0 that respect.

I thln~ It'. i.portent that

12 they .ove trom the question ~t guilt to the

1 3 auestion of punish.ent. Thos. are oovious:y

i4 related conl'epts, pQr~~cul.rly since the

:5 aggravating tactors 1n both instances

16 wel~, 1n one lnstanee relates .pecltlc.~:y to

i1 the circumstances at the ot:en •• and the

18 other to it. aotive. but I ehin~ it wO~:Q be

~9 inappropriate tor me ~o physical~y give them

20 the verdict sheet They're already pre.umed

21 to know the decisions that they oade.

22 Counsei may in summaticn r •• ind th •• ot the

23 deciaion. that th~y made to the extent that

24 ,uch ~ •• 1naing is appropriate in this

25 context. and it will oe my role a. you've
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(Jury returns to the

seen In my jury charge to move them beyond

tha~ which they've a~reaQY decided to that

hope you've h.d '0 •• patience with the tla.

we took y.aterday and are going to have .oa.

patlencw this aorning as you li.ten to my

Mr. T~~~snlk. Mr. Davi., you're probably

sitting there wondering what :'m goIng to

say, and I think you ~now that what :'.

th~n~~ng Is are you goIng to «l~l hi. '0.

Are

~or those

Ready. ;udge.

Ves, Your Ronor.

Th.n~ you. Judge,

tad Ie. and

Mr. Pre.ton, you

A ~.wy.r In this 8ituation

MR. PRESTON:

MR. TALASNIK:

tinal remark •.

which Is b.to~e them today.

can't help but tee 1 that th.re 1•• 0 •• s.nse

at respons1bility in "~.t h. might do or what

he might not do that could aean the 11t. or

th. d.ath ot ~ man, eo p~ •••• , I a.k your

reasons the application will be denied.

we ready, gentlemen?

;IlR. i'RESTON,

courtroom) .

THE COORT,

gentlemen, good morning.

IIay proceed.
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o 1

2

patience.

~ast night and a coup~e nights

: 0

3 ago I sort of .anticipated that that sense may

, weigh upon ~e fairly heavl~y this morning so

r made sure I went through the things that .
6 wanted to say, got them down on paper to he:p

7 me, so if ~ refer to them an awful lot I as~

8 you to excuse that too.

9 :he Judge in his charge to you

~o 1s going to t~~l you that th1. phase ot the

11 trial is a whole distinct and d1ver~ one trom

12 the ~.st phase ot tne trial and there's no

13 way that I can emphasize that too much. I

14 said it 1n ay openln~. r'll •• y it to you

:. 5 again now. I am not here by anything that ~

16 say to have any dispute with you about the

17 tact that ~ick Highlander ia guilty of

18 intentionally killing Glori~. .I don't

19 d1apute that 1n the lea.t.

20 I don't aeon to say that there

21 wa. any que.tion that your verdlc~ la.~ w••«

22 was a just verdict and the trial today is not

23 even about whethe~ he ~hould be pun1shed or

24 not. That'e already been decided. You

2S decided la.t week whether he should be
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punished. Your verdict of guilty said that

the very least: that's going to be imposed on

hia, the very'least is that he's going to be

1

2

3

• behind bars tor 30 years. Now. the ':udge in

5 his discretion can extend that to ~lte

6 imprisonllent:. The Judge still has to

7 sentence him on the other charges that you

8 convicted him ott so a~~ ot that: 1s present

9 trom your verdict ~ast week. There's no

I'll start ott jU.~ there.

.0

••
• 2

question Rick

punished and

punished .

Highlander is going to

that he deserves to De

be

13 Now, when you .e. how severe

14 that punishm.nt Is, you ask yourselt, we::,

1~ Why are we hear then if he'. going to be

:6 punished that severely? Well, we're here

l7 becau~e th~ legislature has •• de aval:ao:e a

18 death penalty In response to a woo':e ':ot ot

:9 law ea.~. and everythlng el.e. the ~aw. in

20 this country have deter~~ned that there ca~

21 be aome cla •• ea ot case. which are so •• vere,

22 so outrageous that the death pena:ty 1s :he

only

ca.e

fitting and

':1ke that.

apprO;lr1atw

':'he ':aw. of

punishment tor

,hi. country,

a

•

2S the lawa of this State do not .ay that 41:



o 1

2

3

4

: 2

aurders tall into that category. As a matter

of tact the ~aws that Mr. Talasnl~ must

follow. that i must fo~~ow, tha: the ~~dge

must follow say that what the jury has to do

5 and the way the law has to be .truc~~red 1s

6 that you have to sort oat the :ew cases, the

1 few .urde~ cases, and ~t's on~y tor murder

a cases, ~n which the death penalty 1s the only

9 fitting and appropr~ate punishaent from the

10 many cases, the many aurder ca••• 1n which 1t

philosophy ~ha~12

1s not. That's ~he philosophy, ~ha ~aga'

we all have tu operate with,

13 t~ sep&rate out the few tro. the •• ny, and in

14 this tr~al y~u have to decide it Rlc~

1 5

16

: 7

Highlander's case,

~illing of Gloria

which death is the

if Rick Highlander ' •

w.s one of those tew

on:y ti~~ing and

:or

18 appropriate p11ntsament.

Untortunat.:y what

to get there len't

19

20

2 1

aiapla

you're

.If. it

going

That's your

can 'De put.

to have to do

joll. :t l
• a.

22 that simple and bec.~se it i.n't that .iap;.

23 it protects the many who don't d •• erve d.ath

24 and it protects you in oaking your dec1.1on,

2S fro ••aking a wron~ decision. How, becaus.



2

the death penalty is aval1ab~e it doesn't

mean that it's =eq~ired in murder cases. As

: 3

3 1 said we're ~eparating toe few trom toe

4 many. No place 1n OUT law. and the ~udge

5 won't instruct you that there's a presumption

6 that death w11~ be imposed 1n this case.

7 It's an option. an option which requires your

8 serious jUdgment. 70 do it would be to

9 impose the u:timate pena~ty and to do that

10 your decision would have to have the utmost.

11 the highest degree ot reliability that that

12 ~as the right decision.

l3 ~o begin your consideration ot

14 whether you ~hould ~il~ Rlc~. the State ca~

can produce1 ~

16

use,

two reasons. Can

two reasons,

they prove

can argue

thell? ::'::1

those

•

17 to sub.it to you that that's highly

18 questionable. On the other hand. ;udge

19 Per.ki. 1. golng to explain to you that there

20 are attigating ractors 1n this case. These

21 mitigating ractors are no attempt by me to

22 1 •••• n Rick'. guilt 1n any way. H.ls guilty.

23 it'. an eatabli.hed ~act. but w. are go~n~ to

24 discus. here the tact that the la" prOVides

25 th4t there ar. degre •• or r •• ponsib1~lty•



D that VOU not on:y in sentencing consider

2 gUilt or not gUl~t. ~ut you consider the

3 who~e of the oircumstances surrounding the

, case and the defendant.

5 :n this instance, ~adles and

6 gentlemen, you have the unique opportunity,

7 you are doing what otherwise only a ;udge

a would do because tnase are the things that he

9 has to tage into account when he sentences a

10 defendant In another case thatls not a death

11 ca.e. and so 1n making his decision about the

12 aegree of punlsh.en~ he wou~d be •• king the

13 kinds of decisions that you're going to De

14

1 5

l1laicing now.

with these mitigating factors and whether. , .• •

16 there is an existence of aggravating tactors,

17 between those two wbether you CAn •• y beyond

18 a reasonable doubt that ~il11ng Ric« 1. tne

19 right thing to do in ~hi. ca ••.

20 Now, 1n the m1t1gating tactors

21 soa. of the things that were talked about on

22 the witne •• stand and some of the things t~at

23 you're going to consid~r are going to sound

2' aa awful lot l1ka what you hard :a.t wee~ 1n

25 term8 of what you hen considered,

•



u 1

15

intoxication, about the ~lnd. of evidence you

2 heard with respect to heat ot passion. that

type of thl'lg:3

4 wee;c.

You considered them ~ast

7h~y were presented to you :ast week

5 as legal defenses. They were presented to

6 you last week as a Viewpoint by which aic~'s

7 guilt shou~d be reduced or ellalnated. You

8 decided those issues. =he evidence was

g presented to you, you decided those i •• u ••.

~o You decided. decided correctly that under the

.1 level ot eVidence that you had l.st week with

12 respect to the high· burden ot proof that you

.3 h~d to consider. that they didn't aea.ure

14

15

up. :nat evidence

point where Rick'.

aldn't •••• ure up to the

guilt should be reduced.

You decided that correet:y i.at16

17

18

19

20

week ~nd nobody 1. here to

decision, but what we have

this weok i. not on~y the

h.ard la.t week. but more

argue about that

to pre.ent to you

things that you

iaportantly allot

•

2l the background that you hmard this wee«

22 concernlng Rick Highlaeder, and with a~~ ot

23 that additional t~.ti.ony, and I sub.it to

2. you mgre iaportant material. we're not

25 looking at a high burden snd a high leve. of
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o I proof to reduce hIs gul:t. We're only

16

2 looking to see if there's enough evidence

3 that in your minds it's a reason that you

• shou:dn't kill him; not that you shou:dn't

5 punish him, not that he shouldn't oe punlshec

6 severely. but that you shouldn't ~1:: hi~ a~d

7 thatls the difference.

8 The ;udge ~s g01ng to exp:aln

9 to you that difference. that this week these

10 standards don't have to reach the level ot

11 whether it was a defense, Whether it reduced

l2 his gul::'t. Your COTrect decl~lon last week

13 that it didn't 1. not being argued about here

l4

l5

today.

hill.

It'~ on:y ~IS ••,er you s~ou:d ~~ll

Now, that app:ies. a. I said. both to

16 his emotional state, to hl. Intoxlcatio~, and

17 there'. another thing that you're go~n~ ~o

18 consider this wee~ that you d~dn't cons1d~r

:9 laat we.k and that's the 1s~ue or mental

20 di •• aae.

~ow. so:ue ot you alght ~hin:,c.

22 w~l:. if Rick had a menta: di •••• e. why

23 didn't you tell us aboqt it laat wee«? Why

24 didn't you brinq the doctor in here and .ay

he had. menta: di.ease? :'ad1e. and

G!RAL~ w. AaA~NO. OF7:C:A:' COCR~ RtPOR7!~



[] 1 gentlemen. it would not have been right or

.7

2 proper tor us to do that ~ecause it you heard

3 the doctor's ~esti~ony. that menta~ disease

• really didn't .mount to insanity. didn't

5 amount to the ~ind of mental dise•• e that

6 reduces his gUilt. ~hat would have aeen

7 wrong tor us to do that 1n the guilt phase ot

8 the trial, out here 1n the penalty ph.ae the

9 standard is dittereAt.

10 As the Judge 1. going to

11 in.truc~ you, hets going to give you the

12 .pec1f1c standard to apply in th1. pha.e of

43 the trial and here in this ph.se or the tria:

14 we hav~ to show that ni8 capacity to conform

~~ his conduct to the stand.rd. ot the law was

16 lQpalred. not that it wa. prevented. ;t'.

17 not that l~vel. but that it wa. atfected.

that it wa. atfected. It doesn't have to

19 ahow that it was the caus. of the action

20 e1ther, The judge 1s nct going to te~l you

21 that, that h1s mental dieorder. his die.ae.

he's going to t.~: you either,

What he's going to tell you,

•

22

23

24

caused hi. to ~ill G~or1a, ':'hat's not what.

•

25 the judge ie 9,olng to t.ll you i. that it was

GZaALD W. A3A~XO. Orr:CIAL CO~~~ ~ZPO~73~



o 1 present. it had to be present and it had to

~ a

2 oe present ~n suc~ a way that it affected ~:s

3 capacity to reason, to contro~ his actions so

, that he wouldn't ~i:: G:oria. :t doesn't

5 have to mean that the decision by Rlc~ not to

6 ~11: Gloria was laposslble, that he cou:d~'t

7 do anything else. That's not what we're

a talking about, so this level. this burden

9 that we have 1s a burden of producing

10 evidence. It's not a burden of producing

11 anything absolutely or even by a

12 preponderance ot the evldencb. although I

:3 ~ubmlt to you that we have s.hown it very

14 c:ear:y and conv1nc~ngly. beca~se even though

:~ Mr. Talasnik cross examined the doctor. the

16 State didn't bring anything in to contrad:ct

1 7 what he aaid. That was it. When the doctor

~ 8 tinished, that was it. ~here wa. nothing

19 el •• that "a. brought 1n against "hat h~ said

20 and I think that's significant, You can ta;ce

21 that into account.

22 Now, you heard Rick's

23 p.ychological history .nd hi. physical he.lth

24 history and they were recounted to you by tne

25 reports that VOU heard froa the aocial worK~r

GZRAL~ w. AaA~NO. 077:CIAL COUR~ RZ?OR'o~



1 and fro. the psycho~ogist. fro. Doctor ~y~r

4 9.

2 ~ow, 1n connectIon with that I want to ma~e

3 one co •• ent aDout their reliability because

, the Prosecutor seemed to really want to

5 attacK that. so I thinK I should address , ..,

6 now. NOWhere 1n any of the things that they

1 did did they go beyond what was co ••only

8 accepted 1n their profession. The reports

9 that were provided by the social worker were

10 done competently and professionally. You

11 heard Doctor Oyer tell you about that. that

12 he uses those all the time 1n his work and

13 they neve to rely on them and that is a

14 standard part ot tne ft~i our society operates

IS 1n gathering information. such •• Doctor ~Ydr

16 says he testified 1n these ca.e. at chi:d

11 abuse when the State was prosecuting.

18 They're co••only relied on, they have to be

19 relied on, and thes. ~orkerG, social wor~.rs,

20 people Nho do this are tr.ined to make

21 accurate reports, to make accurate judg.ents.

22 Now, thatls with regard to the report. ot

24

25 doctor?

What else did he rely on, the

He r.~l.Q on the report. ot the



D 1 Pro ••cutor's Office and the police. How,

20

2 perhaps Mr. Talasnlk wants you to believe

3 that the Prosecutor's Oftice reports or the

4 police reports are unreliable. but :'. not

5 sure that you can accept that and stl1~

6 believe the eVidence that he presented in t~e

7 first ph.~e of the trial. I think that's a

8 problem and; ask you to consider that when

9 you evaluate the kind of critic1s. he wants

10 you to consider 1n asse •• ing the reliability

1~ at the testimony of the experts.

12 There"'. one oth~r thing that I

13 b.ve a problem with in teras of a •• e •• ing

14 what'~ reliable and woat'. not 1n terms at

15 what the doctor relied on and what h.

16 didn't. You heard the judge tell you in a

17 stipulation of facta that a val.se, a

18 briefcase wa. ceased from the Atlantic Pa:ace

19 on the day after the aurder. that the valea.

20 had been lett there at Ie o'cloc~ on the

21 aornlng of the aurder and that it had been

22 taken into po.sea.1on 6Y the Prosecutor'.

23 Ottice and that the le~t.r. D-18. which you

24 ~ill ~av•• wa. one of tho •• things that wa.

25 cea •• d. NON. you h.ard Mr. Tal •• nllt'. cro ••

GZRA~~ W. ABARMO. Orr.CIAL COURT REPOR7SR



[J 1 eX•• inaticn. :t was undated, it was

2 unsigned. How do we ~now that it was Rlc~?

3 Well. ladies and gent~emen, did the

4 ?rosecutor seize and keep that :etter a~l

5 this time because they thought it was written

by Santa Claus76

7

a

reason.

~o. no, that's not the

You can ta~e that into account.

you1re going to get a chance to

9 read the ~etter yourse~ve.. You're goIng to

10 have a chance to see some ot the interior

11 parts of that letter. the reasons why Doctor

12 Dyer also con.ldere~ that it was fairly

13 reliab~e that that letter wa. written by

14 Rlc~. ~hat th_t was most probable, that t~e~e

~5 was real~y not much question about it that it

.6 was written by him. Yet the Prosecutor wants

~7 to que tioo that it was. Thes. proceedings

18 today involve the t.~ing ot a aan's ~ite .

• 9 Can we do that 1n any other way th.n one

20 which bears the utmost integrity? Can we co

2 •

22

23

2 ,

2~

that? r subait to you

tactors have Qne ot~er

considered. Ordlnarlly

you're instructea that

play no part in any of

no. Th.se ait1gatlng

thing to oe

1n a cr1.1na~ ca.e

eympethy 1e g01ng to

your decision., but n



D 1 a case in which you're going to decide

22

2 whether to kill Ric~ Highlander. the Sta~e

3 has said that-you can't ta~e sy=pathy into

4 account in a ~lmlted way. The sanction of

5 death 1s so extreme that if any of those

6 mitigating factors produce 1n you ,yapathy,

7 compassian, aercy, that you can and I say you

8 should take tho.e into account when yaG ma~e

9 your decision.

I want to look nON at What the10

1 1

12

State has produced tor

How, when Mr. Talasnlk

aggravating ractor •.

made 1.18 opening or

13 excuse me, when he made his closing 1n the

14 gUilt phase of the ~rlal he argued very

:5 effectively to you using exa.ple.. I was

16 sort of stunned that he would do that. out

17 wanted to thank him perhaps for pointing out

18 to me that there are exa.plea here that 1

19 should point out to you about the

20 photographs. The two ag;ravating :actora,

21 creating a grave ris~ ot death to another and

22 doing it knowing~y and ~ntentlona~~y. 1 ~h1n~

23 1n our experience in t~e paat year or ao we

24 can th~nk ot ao~e ~nstances and r •••• ber some

2S instances when that wa. just what the prob:.m

GZRA~D W. AaAR~O. or1:C:A~ CoeR: aZ?Oa:Z3



u was. A .an wa~~s into a school yard w1:h an

23

2 assault rifle and not just intending to kl~~

3 one person ~prays the who:e schoo: yard tul:

... o~ children.

Now. did he intend to ~11l5

6 anyone else besides this one victim? You

7 might not say that he intended to do that,

a but did he know with practical certainty that

9 others would dIe? Certainly you could co••

10 to that conclusion. That's a place where

11 that aguravatlng factor should .pp~y. That

12 type of murder 1s one of the few. ladies and

l3 g~ntlemen. one of the tew. I'm going to

i4 distjhgulsh tn a minute how this case is very

15 mUch different.

l6 We ~now from our experience

17 that ~here are real prob:ems with our

19

society. We ~now th3t

a. the Co •• Nestre and

there are things such

other organized cr~2e

20 and we know that there a~e inatanc •• in which

21 soa. big gun says wipe hiM out. I got to go

22 to trial tomorrow, wip~ hi. out and that's

23 all that'. involved. a total inhuman,

24 calculated deci.ion that ha. nothing else

25 that'e a part at it. ~hat ~ind at ch.ap

GERALD W. ABARNO. OF7:C!AL COURT RE?OR7!~



D 1

2

3

4

24

value tor human life is despicable and tnat 1 s

what the second aggravating factor is about.

preventing the testimony of another.

I'm sure that there are ali

5 sorts of examples and there are borderline

6 exallples. There are all sorts of

7 explanations, but you've got to remember that

a you're deciding the tew from the many and do

9 you want to ma~e a aecls10n on something that

10 1s a borderline. do you want to kill a .an on

1 1 a decision that's close? The law won't let

12 you because the law· says you've got to find

13 tros. aggravating factors beyond a reasonable

14 doubt~ :n tl.!s case these aggravating

15 tactors, ladies and gentlemen, have bits of

16 evidence that tend to make thea look 11ke the

17 real reasons we want to iapo •• the deatn

18

19

20

21

22

penalty and

be iapoe.d.

don't think

that kind ot

evidence.

the tew ~8.e. 1n which it snou:d

They havti bits ot evidence. :

that you or afiyon. wan~s to ~aLe

decision b ••• d on bits ot

•

23 ria no~ .aying that they aren't

24 there, II. not saying that they don't sort of

2a atac« togethe~ and tora ~o.e .ort ot cloth.
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1

2

3

4

25

but what they don't do is they don't present

to you the tactor beyond a reasonable doubt.

That's the difference here. You have to meet

that standard when you tind an aggravating

5 factor because as you ~now fro. what the

6 Judg@ has told you and w111 tell you, the

7 legislature has defined these categories,

8 these aggrava"tlng factors as worthy of the

9 death penalty, and when you find an

10

1 1

12

aggravating f&ctor like

with the knOWledge that

legislature 1s saying.

that yaulre doing

that's what the

it

13 Let me get into thea

14 specifically. Did Rick Highlander

15

16

intentionally or

risk of death to

knowingly create a grave

?atrick Sullivan? The

17 evlderce on which the Pros.cutor will •• ~ you

l8 to rely 1n .e~tlng hjs burden you heard last

19 week, you already hea?Q allot it. It w~. in

20 your .lnde When you ca.e back with your

21 verdict. Now, I do not •• y that you decided

22 that i •• ue l.st week oe:aus. we're deciding

23 difterent i •• u •• this ~ •• k. but I do •• y that

24 I h.v~ to look at what you deCided l •• t w•• ~

25 and se. if th,re'a anything i.portant that:

GERALD W. A8ARNO, OFFICIAL COUIlT REPOR:'Zl\



26

decided last week.

he did intend to cause him bodily injury with

should talk to you about and I thin~ there

serious bodily injury and then you said that

The

Yo\:.

Deadly weapon wae an

The ~udge defined bodily

I wasnlt in that jury rooa with

: suggest to ycu that what we

It did not include the words risk or

no. 1 think it'. etronger than

The Judge ~~rined deadly weapon

7hose are the three things that you

I can go on sase things and : can hope

tJ you 1n light ot your dlscus&1ons.

that my rea.oning proce •• 1. good and that

becaus. you found an attempt ~t bodl~y injury

1s. ~ast wee~ you said clearly that RicK d~d

,
not intend ~o.kl11 ?atrick Sullivan and then

what I'm saying to you 1s going to aeke sense

with. deadly weapon.

injury.

objective ractor that did s.y aoaething .bou~

weapon it •• :r h.vin~ a risk o~ death.

have

r1s~ ot death. it said something about the

death.

rejected that.

you said that he aid not intend to cause h~m

which invo~ved the ri.~ of death.

a gun.

you.

3udge detlne~ serious bodily injury as that

0 1

2

3

4

5

6

7

8

9

10

1 1

12

1 3

14

15

16

1 7

18

19

20

2 1

22

23

24

25



27

about.

~lnd, not wna~ shou~d have been. ~ot what

here to decide what was actually ~n ~lc~'s

statute requires. knowledge, that: 1:.&t of

That's

You are

the reports

'1 a.iced that

That's .,hat the

I as«ed hi_, w.:~

I don't just suggest to you.that.

at the reports about Rl~k'.

might have been. but what was actua~:y in

Ladies and gentle.en. given all

looked at all the reports there, you looked

risk. and In doing so you have to take into

Rlc~'s mind with regard to that creation of a

Let'. take a look at whether he knowlngly

quest~on ot noctor ~yer.

caused a grave r1s~ ot a.ath.

account the difference between what the

Doctor, you loo«ed at the pollee reports, you

t1me, what he actual:y had.

ordinary man shou~d have known and could have

intentionally caused a grave rl.~ ot death.

the ~esults \:ere practically certain.

the test that the ~udge 1. going to tell you

intended and what Rick actually had 1n hi.

mind given his p.ycho~oglc.l condition at the

k~owledge that says he actually had it and

ot that I can't se~ now you can say that ~ic~

[J 1

2

3

4

5

6

7

a

9

10

1 1

12

13

1 ,

1 5

16

17

: a

19

20

21

22

23

24

25

.., .
~-
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o
2 a

that you relied on to determine his

2 psychologlcai condition, you ~oo~ed at a~: o~

3 that. you r~ad the transcript of the

witnesses of this tria~. ~OW, a:ter yoa

5 looked at all that, you're a psychoiogist,

6 can you teil me wl~h any degree of certainty

7 what Rick was thinking? Was he actually

8 did he have practical certainty about Patrlc~

9 Sullivan having a great risK ot death? The

10 doctor couldn1t tell you that. He couldn't

1 1 say that. He .aid, no, I can't te~~ you

12 that. With all his" psychological expertise

~3 h~ couldn't say that. and I suggest to you,

l' ladies and g~ntlemen. that none ot us can say

~5 it, but that's wha~ the State has to prove.

16 The State has to prove beyond a re •• onabie

.7 dOUbt that very thing, that he intended or

18 had actual knowled~~ in his aind at the time

19 that Patrick Sullivan wa. under a grave ri.~

20 of death, that his action. were causing

21 that.

22 What about the other factor,

23 preventing her from testifying? There wa ••

24 ~ot o~ talk la.t ~ee~ in the evidence that

2S the State i. ?ly1~g on about how Ric~ reAred
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1 g01ng to jai~, now he stated ~t a~l the tice

29

2 and h~w he stated he was going to ~ill

3 Gloria. No\ 1ust tal;C. :'hat was the

evidence. 7hat was the evidence that you

5 heard and played a part in your verdict. but

6 was it the only evidence? No, it wasn't.

7 There was evidence about his frustration,

8 about his anger. about all of those other

9 things which were 1n Rlc~'. mind that also

10 came into play. Now, with the testimony ot

11 ~octor Dyer and the aaterial you learned trom

12 Miss Alfonso, you S~~ how auch • part ot

13 R.ck's thinking those other h1ngs were.

14 Jennifer Sal~~ last ~eek and Bobby aroo;cs,

15 they even said that when ~1ck was tal~lng

~6 about all this. his emotion. were all mixed,

17 they were all sort ot ju.b~ed together, even

18 though he talked a ~ot about the jail, even

19 though he had that .acho tal«.

20 Doctor ~yer told you about his

21 p.ychological conditIon that would only let

22 hIm tal~ about the macho .1de ot 1t, that

23 wouldn't let anybody Know what a wounded and

24 me •• e~ up and t~~tured p.r.on h. wa. 1n.10e.

2S ne couldn't db that. Tbat would have •• ant



•

30

o 1 that he wasn't rea~~y a man. That: was part

2 ot Rick's psychologica~ condition. just

3 because his talk focused on one thing aoesn't

• mean that: his mind didn't have something else

5 1n it and those something elses were

6 continuing to escape as much as he tried to

7 hold the. in. so r asked Doctor ~yer. wel~.

a ~octor. can you say with any degree of

9 certainty whether the preventing of Gloria's

10 testimony was the principal, the prlQary

1 1 reason tor killing Gloria. You can 't. he

The doctor .aid. I can't say that .1 2

13

• aid.

~ight have been. might not have been, but -•
can't :iay tloat. None ot us could say that.

:5 and yet the State's burden of proof here 1s

16 that you have to believe beyond a re •• onab1e

17 doubt certain enough to iapo •• the death

l8 penalty that it was. that it wa. the prime

19 reason.

20 You see, I'. not denying that

21 the thing. that go into the •• aggravating

22 tactors that there ia ~vidence at. that there

23 are piece. at eviaence ot, there'. ao •• cloth

24 to it. What :' ••aying 1. the State 1.

25 telling you. the 1 wa at our .tate are

GZRAuD w. AaAR~O. OFFICIAL COURT R!?OR~ZR
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J:

telling you that you've got to be sure beyond

2 a reasonable doubt before you can tind the

3 aggravating factor, and the evidence that we

~ have doesn't get that high. doesn1t get

5 beyond a reasonable doubt, and so real:y the

6 things which shOUld graft this case are ~ot

7 really there, not rea::y there to the degree

a that the State by our laws says shOUld be in

9 order to even begin considering the death

10 penalty.

1 l Maybe you had .oae fee::ngs

12 about that betore as you were listening to

13 the evidence. Maybe you had .a~e wonderaent

14 about ~hat b~fore. without haVing the ~aw

15 explained to you oy the ~udge. Well, now you

16 know it you had those teelings that yo~ w~re

:7 on th" right trac~. that you just didn't ~now

18 Why. The 3udge is eging to te~~ you that tne

19 only reason. you can ~se are those two

20 r.a.ons it they even exist tor impo.inq t~e

2: death penalty, out in a capital tr1a~ a::

22 .orts at thing. can creep in that somet~mes

23 we don't know are c~eeping 1n and I th1n;c -•
24 have ~n obligation to at ~east mention the:~.

25 ~udge ?~rskl. 1. never gol~g to

GERA~D W. ABA~SO, OF?IC:AL COuR~ RE?O~~!~
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tell you that you can use revenge as a reason

2 to kill Rick. That fee11ng 1$ soaet13es

3 disguised. Sometimes we convince ourse~ves

4 that really what we talk about. that society

5 wou~d be better protected, soaetiaes we can

6 say. , .we ... .!. it's the defendant. Sometimes we

7 can impersonalize hi •. We can say he's not

8 flesh and blood and it sakes killing easier,

9 but we have to consider allot the evidence

10 in the trial and we have to consider the

11 evidence about Rick hi.self, and after it ' •

12 all bee~ heard. I'm" not g01ng to tell you now

13 t,at Rick was a great guy, that he had a

14 grea, attitu~e or anything about what he dId

was good, that he was a good person. :::'m not

16 going to tell you any ot that.

17 but t~e worst reason in the world to k1:: him

1s because you pers~na::y di.;i~e hi •. 10 do

19 that would be to 61sobey the lAW where ~u6g.

20 Per.kie tell. you that ~nly tho •• two reasons

21 could be used.

22 :t wou~d .lso be Dorally wrong

23 to do it becAu •• what you wou:d b. doing 1s

24 you w uld b. u.~n~ your reeling. ot rage and

2S prejudice, yo~r .aotlon ot outrage In order

G!RA~~ W. AaAaXO. OFFICIAL COUR7 R~?Oa7"R



1 to make that decision. judge ?ers~ie is

33

2 going to tell you that your passion. your

3 prejudice. nowhere in this case s~o~:c i~

4 play any part. so anything that :oo~s :i~e

5 it's appealing to that sense of passion or

6 prejudice beware of. beware ot. please.

7 Now, I tell you that the

8 sentence ot imprisonment 1s harsh, and how do

9 I mean it's harsh? You heard that Ric~ was

10 born August 10. 1957. he I s now almost 32

11 year. old. Nobody can guarantee how :ong he

12 ~111 11v~ serving hIs sentence or real:y what

it the ao.t probably thing7

to guess at what they're going

just ~now that it'. there.

Could Rick die in pri.on7 :.

13

14

15

:6

17

18

19

20

2 1

t~at sentence length 1s

the 3Q vears. You ~now

go up to lite. you ~now

additional sentences to

don't ~now what they're

not your job

to b.. You

going to oe beyond

that the ~udge cou:d

thAt there are

be paa.ed. but you

going to be and It's

Well. it there

22 1. a po •• ibI11ty that a~ .0 •• advanced age

23

24

25

he'd be

."urce

in hi.

r.l •••• d. do

ot hope. that

you think that'.

that'. a .ource

don't think .0.

a

ot ::uercy

':'hinic.

GERALD W. A3AR~0. OFFICIAL COCRT R~?0~7~~



o 1 about it tor a minute. At that advancea age

34

2 he gets out, what does he have? nas he

3 earned a pension to retire on? Has he

4 accumulated anything 1n his life that wi;;

5 ma~e those old age years worth anything?

6 Society has taken everything fro. hi. as the

7 price for what he did and he sits there and

a hels punished again because he has the

9 ~now~edge 1n his mind of what might have been

10 and what can never be and those last years

~l even without bars, it there are those last

12 years, w:ll be hell",

13 What else w111 punish him aeout

~4 prison? VOL heard ~he testimony in this case

~5 about s~mething spec1a: that will punish n:m

~6 and r suggest to you it's the cruelest

17 punishment ot all. Doctor Dyer testified

18 that Rick wae seriously deprived 0: love and

19 alfection at the critical and .ost loraative

20 y.ar. ot his life. depri~.d in a way that is

21 brutal, psycho~ogically abu.ive. The

22 violence that he was expo.ed to. hls .other

23 who he often wltna •• ed battered. even raped

24 60 th. one occa.ion that we know of. the

2& wo.an who bec~u.e of Rick'. heart prob~•• was

GERAL~ w. AaAR~o. OFF.C:AL CO~~T RE?OR~2~
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most tender to him. suddenly and beyond the

aDandon him. but how Is

comprehension ot a five

[J 1

2

3

,
him. We len')w ·she didn It

year old abandons

really wdnt to

a five year old going

5 to take it? Doctor Dyer told you about

6 that. The rest of his lite allot his

7 relationships with women there's a driving

8 search to fulfill a need that came out ot

9 that crushing experience. iiis history, his

10 girlfriends. a history of love In which even

11 when it was returned 1s not enough, the

12 pattern ot learned behavior froa his father

13 a~out his own inability to cont~ol hi.

14 emotlon~. In!llctlng Violence. mental.

15 physical and emotional. troa the very person.

16 he wanted to love him b.c~. It's

17 irrat~on.l. That's not a planned thing.

18 That's a .an ~ho.e ~ind ha. been d •• troyea.

I9 That need is never going to be

20 .et in pri.on, never. Where are you g01ng to

going to be? So.e of you are young enough.

youtre getting .afried. you'll have your

children. Where will aick be? In h1. pr1.on

cell. What ap,o'Q.t he next ten yeare, where

21

22

23

2 ,

2 ~

be 1n the next five years? Where are we

G~RALD W. ABARNO. OFFICIAL couaT RE?ORT!a



now. where will you oe1

How about fifteen. twenty years ~ro~

o 1

2

3

4

will you

or wife?

cell.

be? Second

Where w11':

36

honeymoon with a husband

Rick be? In his prison

Watching your son or

5 daughter graduate trom high schoo~ or

6 co~lege. Where wl1~ Rick be? :n his prison

7 cell. 30 years from now wnere wil~ you be?

a ~njoying your grandchildren. your retirement,

9 the good things that ~lte has produced for

10 you. Where w11~ ~lc~ be? In his prison

11 cell. and probably beyond Rick w111 be 1n his

12 prison cell. For the ardinalV person that

~3 ~ould be tough to take. Por a person that

14 has th~ kinL of need that Doctor ~yer

:5 testified to about ~ick. that has to be

16 :Iell.

1 7 ~adies and gentlemen, the

18 ?rosecutor wants you to assume the

:. it worth ~t?

I want you to think tor a

on that: re.pon.101~lty ~or t~e

19

20

21

22

23

24

25

responsibility of

t. the difterence

Highlander between

just described to

lIves?

icil.l.1ng iticic

in punishaent:

jcl1;lng hie

you. is tha.t

ii'='gh:ander.

of Rick

and what ::

rest 0: your

,

G!~A~D W. ABARNO, OFFIC:A~ COUR7 ~~?0~7.~



[J 1 minute about the reliability of the doctor's

37

2

3

4

testimony,

love. his

Prosecutor

ot his evaluation about

At several

severely questioned that

Rlc;c's

points

1n h~s

5 cross examination, and so is the doctor's

6 evaluation reliable? 7he ~ecords that he

7 examined were Voluminous and they were in

8 accordance w~th all the accepted standards ot

9

10

his profession,

answer specific

but he told

questions.

you he could

He couldn't

only

give

11 you a general evaluation becaus. Rick

12 ~ouldn't be ex.mlne~. he wouldn't be

:i3 e)t~mined.

14 Doctor Dyer told you that that

15 was consistent from what he found 1n the

:6 reports with someone who had that experience

:7 Who wou~d not want right oft to have someone

:is COme 1n and start proo~ng and dredging up

~9 tho •• experiences. an6 it was consistent that

evaluation on that, ~e ~ust said it was

Rick would not want to be exaained by the

The doctor cidn't ba •• his

20

2 1

22

23

24

doctor.

consistent. He

wbat one would

had just

expect to

said.

find

it we.

Your

part of

verdict

25 ot guilty in the murder and the •• ntence at



38

imprisonment has aiready put an end to aic~'s

disgusting and reprehenslb:e behavior,

stopped it. He's never going to have an

opportunity to do that again. You don't have

o 1

2

3

,
5 to worry about that. In some speculative

6 way. many yea~s down the line you ~lght be

7 able to speculate about it, to guess about

8 it. but is it a real thing, 1s it something

9 you can really take into account? I suggest

10 not:. Rick ha3 behaved that way to woaen.

11 There has been no testimony really that: any

12 of this behavior was generated between men.

13 I don I t know whether the Prosecutor wants you

14 to think that there are women 1n our prisons.

:'5 that we have co-educationa': institutions, but

16 r think any argument about that behavior 1n

17 the n~xt few years is preposterous.

what the Doctor said about hi ••aotion.:

condition 1n this phase ot the trl.~ and i

You've already heard

fro. the ~ast ph ••• of the

e~otlon.l condition. h.ard

the

tria:

tactor. r

with you.

You

you.

find that mitigating

to go through it ~ll

to enumerate it with

about hi.

evidence

urge you to

don't need

don't need

18

19

20

21

22

23

24

2~
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[J 1 it's fresh in your mind from yesterday. tie

39

2 had a~i of those strong teeiings prese~t in

3 him when he committed the act. when he Ki~:ec

4 G~orla and r urge you to find that mltigati~g

5 ~actor.

6 As to the second mitigating

7 factor. there are two elements on your

8 verdict sheet. one of the mental disease.

9 The doctor told you what that disease was,

10 the burden 1s that it just has to be present

11 and has to be present 1n such a way that it

12 influences his capacity, his Japaclty to

13 conform his conduct to the requirements of

14 the iaw. 7he ?rose~u~yr produced no eVidence

15 that it was not present and was not ab:. to

16 obtain from the doct~r any doubts as to t~e

17 level ot euidence that was good enough :or

18 you to find that factor.

19 The state ot intoxication -•
20 sub.it 1s again the reduced standard that

2 1 we're tal«ing about here. You heard .:~ the

22 testimony ot Mickey Chambers. Last Nee« yon

2 3 heard about stopp~ng & the Greater

24 ?1ttsburgh Bar the morning of the aurder.

25 autus Outt's h u.~. aore beer. another

GZaA~D W. ABAaNO. OFFICIAL ~oua~ aZ?O~:z~



restaurant, they drank some more. Rick I 5

speech, Mickey said. was becoming rec~:ess

o

..

1

2

3 and a lit~le oontused. After spotting

40

• G~orla's car at the Greenhouse they went and

5 got a drin~ at Piggy's or sOlDe drinks at

6 Piggy's. didn't say how ~uch. ~here was ~ore

1

a

drinking and cocaine. Mickey Chambers

testified that he was semi-lntoxicated~

9 ?rosecutor last wee~ asked you to be~ieve

10 Mickey Chambers and I ask you to believe him

11 this weeic..

12 the last aggra\atlng factor Is

13 really several. I'. not going to go through

1 "
all t h ~ t e S .: i III 0 n y . ~ Just want to sort of

~-

15 point out the categories, that's a~l I want

16 to do here. There wa. a history at abuse and

17 battering In his early year •• the •• ne. of

18 his .other's abandonaent. really their

19 separation, the drug and aicohol abuse ~ith

20 Rick and soa. indicat1on8 ot the alcohol

2: abuse of his father, the env1ron.ent that he

22 lived in. Hearing all of that evidence death

23 is not the only fitting and appropriate

24 punishment, it'o not the fitting and

25 appropriate runish•• nt in tht. c •••.

GERALD w. ABA~~O. OFFICIAL COURT RE?OA=Z~



4 :

A cQupie o~ :as~ t~o~~h~s

3 thir:i< on:y mention , .- - :n ~nis case because

, you've let us know, you've ~ari a chance 'to

5 c on 't icnow •.. you cal: i t SOrle

6 fr:cndships or sone acq~a:ntances. ~ad a gooo

7 re:dtionship with eacn other dur:ng t~is

a

9

o

wee:< That ,
5 something to be env~ed in a.

.J~ry , bOlt the ci~c:.sion yo\,;, maic.e 15 an

jnci~vidua: one and " ~now that. yo .... w: - • ear!-

:t wo\..icin't De ~c.ir

2 to anyone in this ca~e if a frie~dship or

3 good fee:1ng yoa had towards one another made

:4 yuu surrender an honest belief and r don't

:5 thj~ic you wi::.

6 want to ma~c one

7 distinction that th!:l'ic ~s l~portant between

8 last week and this we~K. A :ot uf what t~~

20 r~gard to at ~east one &ggravating factor ~.

2: going to invo've t~e idea of intent to ~"::

2 2 and of premeditation. You decided tha~ ~ast

2 3 week. :t's not to be quest~on~d ~h:s w~e~.

2 , h \~ t t.h.e ::1t::nta; S:d ..... (:·. <0 '"

•



4 2

~eco~cs confused with tne intent to ~1~;.

:'astly, :'ve taken a :on9 tine

meas~re toe two together so t~at tne motive

to urge you not to be led in by that

seduction.

just want

It't'! a very

Wnat we' re t~:f.::ing about this wl'?e'~

~s ~h~ ~otivating factor.

factor

They are very separate ideas and

seductive and a very wrong and bad argument

to try and mingle the two together and

D 1

2

3

,
5

6

7

a

9

1 0

~J:" t':1 yO",l :1ere. :n another case 1'6 apolog:z~

?rosec~tor wi:: get
(

1 2

: 3

'for ~t. :n th~s case r can't.

:n less than a few

rd, nutes. He's had t~e opportunity to hear

15 everything I say, he's had the opportunity to

:6 na~~ hJs notes and now to crJtJcJze wnat - 've

: 7 saia I can't corne bac~ and ta:k to yo~.

a won't ~c here to ta:~ ~1th you aga~n. hut

:9 nave to re:y on yo~, that you wi:l c~:t~c~::y

examl~e what he says &s crjtica;:y as

you've examined my argum~nt.

20

2 :

22

23

24

?reston.

THZ COUR';:

Mr. Tajasnik.

:"'lope

':hanic. you.

~. h QIl n Ie yo 1;. Mr.

::ha:1i<. you I YO"..lr

2 ". :.onor. May it p:case the Co~rt. ~r Diitv:'s,



, 3

x~ ?reston. ~dci~es dod gentle~en. the

~o~!ney about wh~ch I spo~e sone wee~s ago

ana'" Ive got to telj, you that r 'e ~ust aoo~t

anytr.:ng e~sc tnat you real:y wa~t to ~car

! can't ~now whether there's

Three separate t1~es :'ve bee~

began with this case is near:y overwhe:'.

ca; :eci ..... pon ~o stand in front of YOu ana ta:i.::

to yO;J. about this case and about th.::s man a'ne

: don , . know real~y that ; have anyth.ing e; 5 £.,

aone in

le~t to say.

[J
2

J

,
~

6

7

a

9

C

~rorn r.:~.

: 7 that' Ctr~ cited those w~'ve ta:~ed about.

:. 3 was on:'y a day and a £~Q ... ,," ago that staoe.

:, ~efore you and reviewed with you what those

~5 two aggravating :acto~s were and the evidence

:6 In support ar those agyravating ~acto~s.

1 7 One aggravating factor that the

18 purpose :or the ~1::1ng of G;oria Sjmone:1j

jQ was ~o prevent h~r from test~fyins against

20 R~c~ n1gh~ander 80 that he could avoid trjal

2: and punishment tor the cnarge ~t aggravated

22 assau:t, we've ta;~cd about that We've

23 ta ~eci ~bout the eV16ence that she was

,



44

that she gave stat~~ents ~c tht

3 police, that she then went to get a Qomestic

, violence restrajnjng order to protect her

5 ~nt~: such time as the court case wo~:c co~e

6 ~P. that she testit~ed in a dO~c5tic vio;ence

7 hear~ng within . ...u ...... view of the ciefenc.a:lt

a aoout the circucstances of the assau;t. t~at

9 she gave a statement to the ?rosecuto~ and

:c t~dt based on t~at state~ent ~lC~ njgr.~ande~

2 that.

3

:1c..ictec.. You ve a:r~acy ~earc a:1 abo~t

You've a~~~ady heard how she

:, discussed with her parents and with her

l~ friends her resolve to prosecute Ric~

:6 ~ighlander t~ not :et n~m get away with

: 7 haVing treated her this way. YOl,;'ve a:reaay

: 6 hp.ard that. You've a:ready heard how the

:9 d~tcnti~nt rece:ved not:cc ot th~ ~harges and

20 WdS ang y. how he got an,ry when he received

2: not1ce of the 1nd1ctD~nt. how he 1nd:cated to

22 tr~ends. to casual acquaintances almost: to

23 anyone w~o wou~d J!sten to h~n that he W88

2< t:,at h.e was not

•



~_~e d~d that it nothing e~se worked ~e wou~c

aga'nst him, you've already heard that. :iow

nany times 60 you have to hear evidencp tnat

. . . ~n:.rr.se ...... ~he reasons why

~p ~i:~ed Gloria Simone::; oefore yo~ oe:ieve

those reasons? now many times co you have to

~ear that he to~d his friend i{ooert 3rooics.

a he noa had for ten years. a

3 questioning, what dl~ say other than that

:, he was aware that he had been 1~dicted for

the charges o~ assaulting Gloria? Answer,

: 6 we: ~e was und~r a :ot of stress because he

:7 was afraid he was going to go to jai~ tro~

: s .1 t . Question, did he specltlca;;y say t~~t

;9 h~ was d:ra~c o~ ~o:ng to ja~: over that?

20 Answer on, yes. He was a lot coo:~r in his

2: cieceanor when he first found out that he was

22 i:tdicteci. ne was o0vlou~:y afraid and he

23 d16h't want to go to j.~l. What co you

... .
25 ~ ...... eS$

•



, 6

to Court tbe ~ore afralc ~e ~eca~e of t~e

~~e :ndict~~~t. the ~ore ~e ~cca~c afra~d of

~he c~oser ~t cace to h:~ coing to ja~~ ~oc

or ~eaving

We::. he wasyes.

Did he say anythi~g that

the inc.ictment

Answer

the consequences.

try1ng to find a Deans of elther gett~ng out

o~ the situation

;eads you to be able to tel~ us today that it

seemec tndt t~e c:os~r ~e got to nav~~g to go

conseql.:..ences?

0
?

3

,
5

~

7

a

9

: C

Answer

7 yt.:s

: 3 ~ow mal1~ .~mes do you have to

14 hear ~hat he said the same sort of thing to

M:chac: need a fe~low who worked for him tor

i> seven years. a :~~~ow he felt cluse enoagh to

:i to act~al~y :ive with between the time of the

:6 ~ssau~t anc the time of the murder of Gloria

: 9 We;:. he said that there we~e

20 charges pending and she hac 1ntorDation and

2~ was going to testjfy aga~nst ni~ and ~e ~ad

22 tr~ed rea: hard with attorneys to get her a

'3 nessagc and to ~r~te her :ctte~s and thi~gs

to ~et her root ~o co it. Quest':O:l, c.,:e. ~~

25 Anl:iw~r,
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4 "j

[J
2

3

yeah ~o
. ry to Lonv.incc G:or:..a not to g:""e. ,

~cr ev~ rlcnce i.i ~ ::e said he tl'"'::'ed ~o ta::'< ~o

her thro~g:t the phone ':'ne phone was

changed unl;;'steo.

5 :etters, he got no response ne tr.i~c. to set

6 pcup1e to ta:~ to ~cr. ~e got at~orneys to

7 taj.;'" to her. Question, cia he te:l you why

he kj~led Gloria? A~swer. becausp she was

9 S'o~ng to turn evidence against h~m and he

o wo~~d go :0 p~~son fo~ fifteen yea~s ~ow

sne ~19nt as wc_~ ha"e pu~ ~ gun to my head

arrested after he ~jl:ed Gloria Simone::i

~ow many ,1mcs do you have to

oeca~se she bro~e up with you, and his

c~6n't

It's just tr.at

did you ~il: Glor'::'a

rive had plenty o~

d'::'dn't ~j.; her because she

tryjng to put ~e ~n ~8~: the way she tr1~u.

bro~e up with ~e

~i~~ her because she oro~e ~p with me

cou:d have oeajt with t~at

t~at h~ to.6 th~ o~~icer speci~lcally in

g!r;friends that r bro~e up with.

CJ:l!:wel". no,

ev.iricnce?

rcspo~se to quest~ons

near that when the defendant was fina~~y

2

3

: 4

5

6

7

~ S

: 9

20

2 :

22

23

l. 2 ,

2 b

GERALD W. ABARXO, O:F:C:A~ CO~~~ R~?O~TE~
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3

nOW ma:1Y times do you have ~o

nt:'Ct; • of that hetore ~o t;,ea .. • you come

conr.j.usion that beyond any reasonable c:io;,;.bt

, th:s defendant's grimary and pri~cipa: ~cason

5 tor ta~ing that young 9~r: S .lfe was oeca~se

6 sne wanted to put h~D in Ja:: anc ne dian't

7 want to go? I'm not going to ta~~ about that

8 aggravating factor anymore We've done

9 that.

: 0 The other aggravat:ng factor

~l~ created a grave ris~ of deat~ tn

a:reaay tal~~d about that

another

: ,
in tris cas ... ~ric~ Sullivan, we 1 ve

You've Ct~ready

:5 heard the eVidence that when ?atric~ Su"ivan

6 :e~~ tne bar that n:ght ~e was s~ae by side

7 with G~oria Simonelli that they were six

:& ~nch~s apart when the two ot theQ walked :nto

;9 tne par~i 9 :ot within fu:~ v:ew of the

20 6et~l1dant ~jchard Highlander, tnat he got

2: out of the car armed witk a weapon which he

22 ~new to be capable at lethal use, that was

23 !ul~y leaded and ~ully operab~~ and

?4 approach~d the ~wo u: tnc~ star-ding toget~cr

?5 ~nowin~ f~:~ we:. that ?atrick S~::.van was
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~n the sa~e zone o~ aanger as Glor~a

2 Si~o~e~:i. that he ~a:sca that gu~ a~Q ~jTeci

3 just once l... .....
~~, three times .in the

4

5

ci1~ect1on of the two of the~ know~ng

~e:: ~hat once yoc p~_~ that tr:gger

~ ..... c. ... ..

yo,", :1.0

6 ~ongcr have any cont~o: over where that

7 ballet goes or who t~at bul:et is goin~ ~o

a ~jt because you have ~o way of ~nowing how

9 ?atric~ Sullivar. is going to react to the

o SO&~ri a~a t~!e s~ght o~ ~ ~an6gun going o:f

.5

2 :~~gh:andc~'s ~UTPOSC was to crea~e a grave

:3 r'.5~ o~ h~rm t~ ?atrick Su •• ivan ~e even sa'.c

:, t~at he too~ a shot at ?atrlck SU~~ivan

:~ because he perceived Su~~ivan as a threat

6 now many tines 00 you have to

j nedr that ana see the pictures of the close

:8 a~ea wilere the two of them are standing

.9 together and see the lee ~ragments ~ro~ t~c

20 ~u:let thot near~y struc~ ?atr1c~ Su:11van

2 : and exploded leaving :-ragments . ,
:iI •• over the

22 wood ~ch~nd where Su:11van lay sprawled on

23 the g r 0 U ~! C ? nOW ~~ny t~mes 00 yo~ have to

2~ ~~a~ t~at a:te~ :h~s dcf~:ldant was arr~stcd

G : " 11 -;l W. II 3 II ~ ;< 0, (J :- ;; : C : II LeO;; :t ': " .. ? o. • ••,



o .. ... na .. he knew Su~~ivan was there,
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that he went

2 and cu~oitted the curacr anyway and that ~e

3 d~Aiberately purpose~y too~ a shot at

, Su;~ivan because he ~erce1ved Sul~~van as a

5 threat? ~e to:ci 3roo~sey that over the

(5 phone, he to~d R:eeci that. he to~d Stewa:-t

7 that, he told his aunt judy that and he to~d

a tne po~jce officers that ~ntervjewed hi~

9 that.

::ow nany t:~cs do you have to

7 ~~aso~a~:e 6o~bt t~at w~en Richarci nigh~anuer

~3 got oct cf the car witn that gun and

:4 approached those two peopl~ that he was bound

~5 and determined to kill Gloria Simonel:i and

:6 he didn't care that ?at SU;:1van was there?

:7 Indeed he dernonstrdte~ a purpose of creatin~

1& a ris~ of neath to ?at Su::ivan by shooting

:9 t~ree separate times, thr~e separate b~~:ets

20 t~at he cou~d never control or take bac~, one

2: of wh~ch was d~rect:y aimed at ?atric~

2 2 Su~:ivan We don't have to t.:~ about that

23 a~ymore. that aggc~vating factor two c~ear:y

Xow, what abo~t t~c ~jtigat~ng



5 :

understanding som~ o~ the concepts

~actors that are urged by the de~encan~?

have tro~b:e

Essentia~:y the cltiGating factor

wa~t to reaa tncm ~c~a~sc

was s~~~ering from an extreme ~e~ta: O~

~:t:gat~ng factor urged ;5 that t~e oefendant

emot:ona: d~st~rbance at the ~1~e of t~e

Jr.OJrder.

urgea :5 t~at ~e. Rir.hard ~:Qh:ander. was

under the influence of the ex~rem~ mental or

[J
2

3

,
5

6

7

a

9

: C

:ec " . .__ t:'.u~~ •.• _ tiz::e

• 2 ~e too~ a shot at ?atric~ Sullivan. .: n

:S support <";It tn.it propos.I. cion expert testimony

14 has been presented, expert test:mony by a

:5 psycnoloqist and by the social worker who

~6 assis~cd to pcr~it the doctor to test:fy that

~7 in his professjona: opinion the defenaant was

:8 suffering from a menta: disease or

:9 Q~sturbance ~nown as ~ntermittent exp:os~ve

20 cijsorccr.

2 : M~. ?~ES':ON: .Judge, may we

22 approach the bench?

23 (Th~ ~o:~owjng ~a~cs p~ace at

2t sideoar. o~tsiQe the near:ng o~ the j~rYJ

25 :-!~. ?R S70X:

Q'
G£RA:.D W. A:!'AR1>O
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a;sorucr ~s so~chow argued ~or the ~:rst

miti~atins factor. There lS no testirno~y o~

that ~eing prese~ted. There is no

exp~osive disorder went to the seco~c

not the fi~st onc.

Your Honor li

th:~~ I'm permitted ~o ~a~e fair co~~~nt on

the evidence be~leve that this mitisati~g

~a~to~ :nciuaes a d:st~~oance or ~a~es

::o~cs.

, . can get :~.y

';'liE COUR':',

M~. l'RES':'Or;,

::t does

:: oedn it seems

to me the :egls1at~re made a distinction and

we ~o~:owec that :n tne test:mony

I'm prepared to

aacress the ciistinction, one, Qea:i~g with

U II a crt :'1 c :i n flu e nee 0 fan d t 11 e 0 the r

7HE CO~RT:

arldresses a concern that

propose

had

this

?reston,

that I never expressed because you gave me

you~ recommendation whic~ ~o:lowed at the

beg:~ning o~ the penelty 9hase ~or dcscrib~ng
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the de~ense asser~~o~ o~ what t~e =~t~gating

2 facto~5 were.

3 exa~p~e. ~n anotner context ~s. = wo~:d have

" 0 U t 1 1 ned ~ 0 r the j u r y ":> e for e ~ he:: a t t e :r"

5 startec the iega: concepts invoived.

6 didn't do that ~ere. -• ;"aven't done 1t yet

7 The j~ry has yet to hear from me the :ega:

a cefin:tions of any of the mitigating factors.

9 Mil. ?RES:-OK, That's why :'t:!

2 pr~pose to co is :et you arg~e as you

14 continue r intend to ta~e Just a moment 1n

~5 response to what he has as~ed and just define

.n :e~a::y :or the Jury, not de~ine. b~t ~se the

:7 worcis of the two mitj~atjng factors.

XR. ?RESTOf\: ;u6.~e. that I s the18

: 9 proo:l.'Ji1 becaust.· .... nen it t1a~es Mr. :enci~

20 credib1~ity to Mr. ~alasnlk's argument. .
2 1 thln~ 1t just reinforces the er~or. I thinit.

22 th~s :ine of argument should just be dropped

23 a~d :e~ t~lc proceed.

2 ( YJR. :'ALAS:~::{: We::

il-' _



~onor indicatec. tnese c~tigat~ng ~acto~s

~isperccived what it is :l m arguing. t~at's

w~rc s~ggestPQ to the ~u~y ge~er~ca::y ~n the

here we have so~ething of a hjgher stancarc.

th~nk

• •••

Know,

:f Your nonor gives the

~o g:ve a~y c~ar~e

::"nE COUR::":

go:ing:!I root

tr.e risk that anybody in clos~ng r~~s.

COUl t' 5 opening.

incicates to the jury that r have

charge at the end of the case ana t~at c~a~ge

D ..
2

3

4

5

6

7

8

9

. ~

• v

7he aes~ p~~~tion I thin~ of 1ssomething.: 3

: , , .
~r. ':a;'asn1:;c. just drops it and goes on to

:5 something else and just :eave it.

: 6 ::iE CO;,]RT: ':'ne po,int ..
~7 can't fUl~y agree that the evidence that you

:8 o~fcred for the purpos~ of establishing

:9 rr.iti~ating factor numb~c two can't be

20 considered

2 1 MR. ?RZSTO~~ : .
• never argued it

22 anQ r never as~ed the Qoctor ~o testi~y to

23 ... , . nt,'ver presented ..., ~n ~hat way.

':'i-:;;: co~a':: !":ayoe

GERAL~ W. A3A~~O. O<':C:A~ COCR~ ~~?OR::"~~
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wants.

2 Y.R. ?:<~57C:'\: That· wOl.::ci ·O~

3 acc~ptab:e ~f you just te:l ~he~ ~hat was

( the way it was ~resenteci ana arg~eti. that's

6 v-0, 1'\ • 7ALASX1K: cion't ~:10W

7 that that's necessa~y. • thinic can

8 and make fair comment on the eV16e~cc.

9 COt:R':': thin;c you can

: 0 too. not going to :-cstrict o\;.t

:3 ~actor ~~ther than that one

: , X". TA:'ASIi:K

1 5

:6 co~c:..,ci"ci).

(The sidebar conference was

: 7 'rEi:: COC?:": Lad.les and

.l 0 genti~men. ~efore ~r. ~a:asnjK cont~nues :et

me rna~e a ori~~ co~ment. have not yet ha~

20 the opportun~ty as wi~l a little later this

2: ~ornlng to explain to you the ~xact lege:

22 ~hraseology a:1d mean1ngs of he several

23 c~t~,at~ng facto~s that are subo~tted to you

to~ yo~r cons:ocrat:on. You're col:1g ~~ ~car

25 Yuu'\"C

~' .
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want to ao is simpiy aescr~bc i~ just a

~hat when r do yo~ ~ay dec:ae, ::ste~:n~ ~o

se~~nc the iegal :a~g~age of t~e two separa~e

t~is a~Q :n yo~r ow~ Qe~~oerat1ons. that

W":1at

ca~l to your attentio~~~tigat:ng ~acturs

but they are two different Qiti~at~n~ factors

t~a~ drc o:~e~ec here by t~~ defe~dant

there is some factua: re:ationship between

the questions you're being as~e6 to decide,

heard some of the wores being usedD 1

2

3

,
5

6

7

;;

9

C

o~~ ~s ~he :ans~~gc, the

2 rir~~nddn: was ~nticr tne ::If:ucnce of "extrece

:3 mental or emo:iona~ u._~~rbance insufficient

j4 to constitute a defense to prosecution.

~hat·s one mitigating factor. A seconri

6 ~l~tjgbt:ny factor o!:ercri by t~c defendant Is

7 thdt the ciefencant's capacity to appreciate

8 the wrongt~:ness at h~o conduct or to con~or~

_~ h.s con~~ct to t~e ·req~~renents o~ the :aw

20 was slgnj::cantly :mpa1red as the resu~t ot a

2l mentd~ disease or defect or :ntox~cation, but

22 not to a degree S\~r!:c:cnt to constitute a

23 d~!ense to prosec~t1on.

l\ w,

25 occa~s~ som~ ot th~ ev;cenc~ o~~er~c by th~
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mitigat~ng :ac~o: and so~e was ~f:ered w~t~

defense was o~fereQ w~~h respect ~o one

~vidence that was offcr~d by the defense O~

Yo~

yo~o~t~now.
.-don

Speci~~ca~:y tne

too,was present

=es~ec~ to the other.

~entd: ci:sease O~ defect was of~ered wit~

factor

respect to the sec~nri ~jt~gat~ng factor.

may find that so~e o~ that evidence he~p$ yo~

to eval~ate whether the first mitigating

U
2

3

,
5

6

7

a

9

: 0

W::: aCcress tnem

2

: 3

s~~arate~y for yo~ w~en

you i~ a few ml~~tes. ...
cx?:a~n the ~ow to

7a~a5ni~, you may

5 ~han~ you.

:6 began to ta:~ about

: 7 m~t~gat~ng factors • cxpressea SOQe persona:

:6 con~usion aoo~t these terms and 7 told you

: 9 th&t i was going to read them as h~st co~:d

20 ~ro~ the statute because r have troub~e

2~ co~ceptua~ly d:stlngu1sh~ng between a Qcntal

22 or emotional disturbance on the one hand .nc

2 3 8 n~r.tal disease on the other nand My

24 uncerstandin~ o. t~~ ev~c~nce that was

25 offered by th~ defense throu~~ t~c ~se of ~~!~

,



D expert, spec~f~ca::y tne psycho:og~st. was

2 tnat ~t app~~eQ to ~ot~ ~1tiga~ ~~g factors

3 ana ~ w~~: continue to aadress them that

58

WaY· • suggest to you that what ~as been

6 emotiona_ disturoance is the 6isorder or

7 i:~ness that is nacea an inter~ittent

expjosive disoreer. Kow. ~ questioned

9 Objectiol.,

· "· " ~he riefc~se ~cvcr sairi that :r. t~e

:2 t~a: WaS the po~nt that! ra:sed w:th Yo~=

:3 Honor.

: , ~nE COURT: ! understand

:5 ~a6ies an~ gent:emen, it wi~l be your

:6 ~cM~on.:b:li'Y to evaluate the evidence t~at

:7 you have heard and to decide whether that

:8 ev:dence establishes in your ~:nds either ot

:9 the mitigatin~ factors as -'ve out:,ned for

20 you. ! will exp~a~n when I get c¥ chance

~~ exact~y what the ~aw means by those

2 2 m:tigating tectors. Whether the attorneys

23 feel th~t the evjcence shou:d be ~sed by yo~

( " .• • w~t~ ~espcc: :0 t~:s ~:t:gat:ng factor or

A~A~:;



H rnat:cr that you Calt eva:ua:e. Yo~ sho~:Q

,9

2 ~nce~stanri yo~ are ~ot bo~nd by what the

3 attc~neys s~ggest they th~n~ the evicie~ce

means to you. ~hatls your decision. 7hey

5 are per~ltteci ~n each case to suggest to yo~

6 what they thi~k you should decide but ill the

7 :ast ana~ysis it is your aecis10n tnat

a co~nts. ~r. Talasni~. you may procpea

~R. ~A~ASN:K:

:3 think it s appropria<e ••• at you find that

:, this particular disturbance or disease or

b whatever you want to ca:~ it reai:y c~a

6 ~x~st. ~~st tc~: you now tnat ca~

7 anrierstand having substantial difflcul y

:a unrierst~~d~ng a discipi~n~ or scjence, as

:9 psycnology is supposed to be. that permits a

20 ~an to corne in here a~d very calmly a~d

2: surely express an opiniofl about the aent~;

22 conri~tion of Richar6 nignlanccr, Sr., a ~an

who ne ~dS r.ever met a man w~o ~e has never

7~ ~o~eoocy says on a :V s~~cen anc what ano~her
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ta;k~ng aoout the Qisc~p~ine as a who:e and

. ,
&1.::\

:~ a v E.'

.. ... n rl ..

to eva:1.4ate

Object::'on, :te's

~~e issue here lS not

interview o~ h~m

isjury

in '::heir

~he

ciot..'sn·t" even war:, ~or the doctor. and

pernits a doctor to come 1~ here

person saie

O~ r.~s own stanc.~ng

sub~tantidl prob~eDs with a d1scip:ine that

you've aireaciy quaii~iec the doctor as an

D •
2

3

~

5

6

7

a

9

~
v

Mr. ?reston, l".r.

l' 7a~asni~ is arguing to the jury his view of

:5 Why they should not afford substantiai

: 6 ~reci:o::ity to tne test~mony. 7hat is

: -; p~rmjssjbje argument The jury w1l; decide

:0 what they oeiieve as to the weivht O~

:9 ~~~o~oility or su:~~ciency to oe attachcri to

20 t~e testimony of any witness jncl~din~ the

2 : doctor. Mr. ':'alasn~~, you may proce@'d.

22 7oan;: yo\;., Yo\;.:-

:iOr.Cll' £ ~avc d:tf~cu:ty with the va:ue 0:

24 ar. op:n~on wnen a d~sc~p:ine permits a ~a~ to

~b co~c:~ hcr~ ~na v~~y a~ ~rc6.y and ca:~:y



diagnose ~:cnarci ~ign:anccr ; r OCtsec. on

6 :

~e?o~~s t~at were sub~ittcci to h~~ ~y other

peo~:e. peop~e that r-e has never ~~terview~c

and w~der circu~s~ances where. as he

e.:p:~':'neci to ':o\... t:-:e de~en6.ant

~cfuseci to ~roviciv :~fo~cat~on, out :ct's put

d~_ tnat aside and ~et 5 p~t aside the ~act

tr.at ~e's rc:yi~g on a boo~ that ~as been

re~:aceri by another one that has a different

:etls pwt a:: that

ase or

2 diso~ric~ or w~atever you cal: it actual:y

:3 exlsts.

4 ~ swggest to you that the tact

5 of the existence of the disease or disorder

~7 mitlgating factor un~p.ss the defendant was

S under the jnt:~ence of tnat djseas~ or

9 Qisord~r at t~~ tice tnat he shot G~oria

20 ,
•• and that's whe:-e t!le prob:em comes

2 : in. too~ at the name, ~nterml:tent exp:os1ve

22 d~sorci~r. Rcca11 t~c way that ~t was

23 Qesc~ibec oy the doctor anc th~ exacp:es that

de~e~cdnt'5 motncr. ~e ref~rrec ~o it



D 1 Sl.:.oaen. as vio.ient, as exp:"osive :~i<e a Dornb

62

2 yo;~g o~f in ~~sponse to somcth~~g that

3 ~ho~:cn't trigger :n t~e ordinary perso~ that

4 ~jnQ of a response Sudden. v~oient. ::~e a

6 when a bomb goes 0 ". . ; -: . s

7 instantaneo~s and it 5 done. ':'he wore.

a sudden. :t m~a~s it happens and ~t's done.

9 A s\,;,ooen. exp~osive act of violence ::"adies

o a:1C gent~cr.:cn. suggest to yo~ t~at the

r: ~ ~ (. i! Q d !1 two'. :.. c c:" c -? ~ :.. y n a v e bee n .__ n 6. e!' t',~

2 :nf:~cnce of this Q:sorde~ defined that way

• 3 .... imonel:i on Mar' '1

:4 16, but that the vio~ent and sudden explos~on

'5 In response to G~oria s throwing him out of

:b her apartmcn~ anti out of hcr :ife spent

: 7 .:. t s e.l f . It spent its~lf on the 16th and that

~s wnat happened between the 16th of ~arch after

:9 it spent :tse~t and the 25 h of Apri~ when he

20 ~1jjed her was ~ot under t~e 1nt:uencc ot

2 : this disease or disorder. This was a

22 rationa~. c:ear ~1need jUdg~ent that jt was

23 necessary to ~i~~ G:oria Simone::i to prevent

25 on:y th~r.~ ~e was uncer th~ !n~:~ence o~ thdt

O;::-lAL:> W. A3AiO;O, OFFIC:AL COt:k': "=:?O. ::;;R
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CdY was his concept of se:~ inte~est. that ~t

3 wltL~SS against h113 and preve~t hav~ng to go

5

6

~he doctor ~~d:cat~6 t~a~ ~c

relied to some extent on the recent h~s~

7 of Richard n1gh;ander in dea~ing w~th won~n.

o ~f yo~ :OOK at that recent history yo~ find,

9 = suggest, s~pport tor what I aw argu~ng to

W~th respect to the yo~ng 9: C yc-..:. toc.ay

:-an ::1to a :):-- (I n : t.':; ..
10'1;, ...

"

7:or~aC:.·

; 2

: 3

t.:1e -3.ge ot :7 there was a -love

There ~Q~ an attecpt

: 4 accorQ~ng to the doctor by her to b~eak of~

:5 that relationsh~p which led to a vio:e~t,

17 assau~t5 and threats to the gjrl and her

:8 parents and aborted or Vd~n attempts at

:9 salc~de and then it was over, and then ~~s

20 parents decided to put him in a menta~

21 1nst:tution, somcth~ng t)lat he didn't like.

22 and what was It that he said he didn't li~e

,,

23

not

25 bccaasc he w~s "nrlcr the ~n~:~c~c~ ot ~~~s

G~~ALO W. A3ARXC, OrF:CIA~ COV~: ~~?O~~~R
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reactive exp:os~on to th~ brea~ ~pD
2 of .. :ove a::-a1r ;:c acted 0 ·' -~ . ·:)pca-..;,se :te

3 cicn t :~~e having h:s l~fe interfered with

, ~V that asyiun puttl~g him ~n a c~ose6 ward

~ so he threw ta~tr~ms a~d threatened peop:e

6 and t~rew ~ur~1turc. a~i accor6i~g to the

7 Coactor. and what cia they cio? ':'hey gave him

what he wanted put ~1~ i~ an open ward and

C'l he j,.e~':.

~oo~ at t~e next yo~ng :acy

,. . -'. was .,

2 Agai~ according to the ciocto~ s

3 testimo~y there was ... _a;ne s~tuat:'on.

: ~ The~e was a love ~e;ationshlp. ':'here was an

15 attempt by Ty:er Fitzgerald to withdraw from

:b t~at r~;atjo~stl;P w~:ch t~~ggereci a v~o:cnt

~7 s~cicien explosive reaction and an assau:t or.

.. 9 be:.. ~ 9 cut wit h a j( n i f e. and the r e was t h l~

20 explOSlon and it was over, .. ~ - -... oJ. ... owea

.' .

2: atterwards was the defen6ant who was

22 pr~-occup1ed wjth Da~jng sur~ that she d~dnlt

23 prosecute the cha~g~s aga1~st hj~, ar.c t~e~~
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tha.t l..:.':t~::late~y was :.-esoj,vea by having t.::

cha~ge~ takpn care of :~ ~yn:c:pa: co~~~

v1o~ent explosion on one hand that was

t :, t....

c 1 e a=,: y t!" i 9 9 ere d by t h .1 s ii;, sea!': cor d'e tee :.

O~ c~sorrier, fol~oweci by ratio~d:. c:ear

tr.l~~:ng conauct oaseo on ~is perceptio~ of

~is own self interest in not going to ja::.

The t~.1~d young laoy, ?hi::is

?rangione. Sd~e exact scenario, love

2 Dl1Q th~n t~e c~mpajgn to ma~e sure that she

3 c.~cn
,., prosec\.te, didn't, and we get

, to G~oria Sj~one:l.1 and we have the same

5 scenar~o the sa~e sequence ot events. There

~s a love rc~at1onsh~p. ~h~re is an attempt

• j by her to break off that relationsh~p

: a triggering a v:olent ~llddcn exp~osjvP

:9 r~~=tion resulting in an aBsau~t on tne 16t~

20 01 Y.arch and then it's over and wnat

2: to~:owed was not under the inf~uence of ~h~s

22 e~c:jo~a~ d1sorder or d~sea8c W:tat fo::owP6

23 WdS wha~ the de~endan~ perceivec was in hl~

, . :. e a c. ~ Co • . .
l:t ~ :" fI t ::. 0:: It :. w & S c: I: Q :-

was a p~ogre5s~on o~ .J

, G ~ ~ A •., W A " A ~ "0 0 -. -•.•• C '. A'_ ~ l1 :: ."1:- ~:' ? 0 ~ ':' Z ~_., . ~ . -.'-'. ,.
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': 0 a va:' d j a 1:" cui min Ci. tin 9 .: nth e \,;. 1 t ~ m a ~ I:

2 Ot'C:S;(lll to to avoid

When yo~ iOOK at these fo~~

~ girls, the princ~pa~ 6i~ferencc between the

5

6 tnat three 0: the~. as hest we ~now, are

7 5 t .: : Gioria is dead. There has "J

o OC a reason

l-:n -' ?RES':O~: Objection, ,;ucge.

. ~_ v
Yc~! ~o~o~ ~ave the ;ury inst~~ct~on abo~t

~ _'0' .... !,; L' 0: ... .., I ..... -,
~ •• 4 •• _""

2 tne ias: comment about the comparison of the

3 two pndings it g~ing 0 _~ctly to what Your

~, ~onor a,ready instructed them

'i'iiE COURT: I wij,: indicate

: 6 you ~dY remenber

:7 thj~k ~t was yesterday t~at : t016 you you

:6 may consider the evidence invo:v:n~ the other

:y g~rJs to the ex~c~t t~at Y0U tind tnat it is

20 h~ipf~: in eva:t,;.ating the presence or absence

2 : o~ the mitigating factor~. : remind you that

2 L any ncidents 1nvo:ving the other gir:s may

73 ~~t or c~ns~dered ~n any re~pcct es any type

2 , o~ a~~:~vating factor. Y,;:>u rna}" proceed

:'r.e:-c ::'as to :»c

C:~RA!.D W. AaARXO. Orr-Ie::.:,,'" CO:;lt': :tE?O;:t'



[J a difference. 7he on~y c:fterence ~s that

67

3 cr:)J~na: charges s~~gest to yo~ that that

4 cie~cats this njt~gut~ng factor. t~at the

6 ex?;os~ve and su6dc~ react~ons to t~e

7 term~nation of a :ove re:ationsnip and that

a it has spent !tsclf oy th~ 16th of Xarc~ ana

9 that the defendant ;5 not und~r the ;n::~ence

C of :hat at the t:n~ that r.c ~:::s G:or:a

2 ;.~f:tje:1cl~ of 0"111 :-at:ona,j.

: 3 c:ear mi!'!dec about wnal is in h~s best

:~ interest

Ladies and gent~emcn we don

~~ ne~c a roc tor to say what was on the

17 ~e:c~ciant's m~nd at the time that he ~1:;~d

~e a~reacy ~now what was on ~he

,....

:S a":rnaant's :::lna from the d .. :enaant's own

20 ~o~th as to:d to you by the witnesses who

2: t~stifled. as told to you by Judy Bryars, as

22 to:ri to you by the officers from the Fa:,

23 that what was on t~e detend8~t's =:nd whc~ h~

24 ~~~~cd G~or~a S_mone~~i w~s the cesire to

2~ avojri trja: ~n6 prosec~t~on and ?oss~b:r

G!RA~J W. AaAR~O. O~FIC:A~ CO~R: ~~?OR: {
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p~~ishment ana ja~: tor those ~nre:atec

cnarg~s

!"acto:".

7hat 5 the ~:rst ~it;gat:ng

7he second oit:gat;~g factor,

that tne Qefe~cant's cdpacity to appreciate

th~ wrongf~:ness of his conduct was

sign;f~cant:y inpaired by mental disease or

~ntoxication The menta: disease offer~d

dgain by the aoctor was this intermittent

~X?:os~ve d1sordcr. and suggest to yo~ tha~

t~P. s~o~tcon~~gs that

~ T~:n~ illS opinion ~ay ~avc, :et s as~urn~ t~ilt

: 3 thdt ~enta~ Qisease , . t 5 . -.- :'5 not: enough

14 again that the disease exists 1n the

defendant's mine. that the disorder or: 5

d~sf>'ase ~owever you want to character':'ze . .. -
: 7 exists It is only evidence of a m:'ti~ating

: s ~acto!' •.. :t ex:stca in such a way t~at
.... ~c

:9 cef~~car.t s capacity ~o apprec~ate ~he

20 wrongfulness of his conduct was affected by

21 the existence of that Q13ease.

22 Unless my r~co11ect~on 18

23 d1ttere~t than yo~rs, reca:: the coctor

2' say1ny i:l r~sp~~se to a Qu~st:o~ un Cross

2~ eY..rn~nation that toe CXlstenc~ o~ t~:s ~er.ta:
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disease tha~ cay cic not ~ean tndt the

2 defendant was unaw~re o~ w~at ~e was do:~g

3 cia not mean that he WdS unawa~e of the

, wrong:u}~ess of walking up to two peop}e with

5 a ~oa6ed handgun and snoot~ng them.

?RESTOX: ,j'\..dge t~at's the

7 test for ~nsanity. .,
8 m~tigatjng factor

9 Obj~ct1on is

c ove::-rtojed

,..
7he :ssue :n the context to w~:c~

2 app~cc:ate the wro~gfu:n~ss ':'hat's one of

:3 tne a1t~rnate ~o~ms at this mit~gating

1'. factor

5 MR. TAr.ASKIK: :vJy reco~lcctjon

.~ o~ the 1octor's testimony was tnat he said

:7 that he was aware 0: ~hat he was ao:ng ana

:S WdS aware 0: the wrongt~lncss 0: pulling a

:9 gur. anu shooting two ?cop:e, ~1:1ing one of

20 them, and: suggest to you that we real:y

. ... don't need a doctor to tel~ us that he was

22 aware of what he was aoing ':'he defendant

•

23 to:d ~s himself of h~s awareness of what he

24 hu~ aOl~g ana o~ tne wrong~u:ness o~ h~s
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Fa:.

2

3 it

"1 ~new when ~ 6~d it

to do over aga~n • wo~:d un:oac

• <.-
+".. ne

4 fucking pisto~ on hc~ and the g~y too.

5 e.ea~t ~o do w~at f';,4c..:ing c.:c.. ic:.new

6 gOlng to ~jl~ that cothe~ f&c;:er - < got

to pay the price : was man enou~~l

6 ~ ~eant to do what r

9 o:c. I m not sorry

:-: cHi t 0

c5.ici it. did what r

2 can poss:o:y be fro~ t~e defendant's own

:3 ~o~th, throug, the tes •• rnony of the officers

:( that spo~e with him, that he was ful~y awar~

:5 of what he was doing and of the wrongfu:ness

: 6 o ~ it. Tn e : e t t ~ !' t hat ;;. 5 ref err e ci to by t ':

17 doctor and which an c~~ort has bee~ cede to

is refer to as showing Ric~'S true fee~lngs

:9 snows that h~ was awa~e of the wrongf~:~css

20 of nurting peop~e because in addition to the

2~ ~ne that was referred to by th~ doctor is

22 tIle fo::owlng ~ine "First o:t, you don't

73 have to worry ab~ut the ~atc~y o~ yo~r

24 6a .... ;htt!'r. ,. ':'his ~s :r. tr.C' :ette~ th ... ~ ~rl:



7 ;

to =eca:: t~e conversation that was had

. ..
Soceone

wa::t ~·Ol,;.

YOu0
••• •"first

And there's more.

\olrite,

intencing to send to tne parents.

W;10

not Sowco~e who ~s so unacr the :~f:~enc~ O~

that ne can't ap~recjate the wrongfu:ness 0:

~ctwc~n ~:c~ E~gh:an6er at the airport wj~~

jeoparc:z:ng the safety of the da~ght~~

:5 so a~~ectea by this exp:oslve 6iso~~er

[J
?

3

,
5

6

-;

0

~

0

:2 W~:sh toId us that. he fe:t that Ric~ reIated

:3 to n:m a ~;tt"e bit bee cr because Ric~

: , trusted him he didn't trust nccessarj:y

:5 anybody from the Prosecutor's Office and

~ t:1C=C was so~c d:scussion about ?atr~c~

~7 S~::i "an ~nd the fact that the shot had be .. ,

:0 :1~ed at Patrick Su~ljvah and R:c~ :nd~catcd

:9 to ::e~tenant We:sn sODeth:n~ to the

20 :o:~ow1ng effect. We::, • g~ess that proves

2: ~hat there's a God beca~se ?atrick Sul:ivan

22 didn't deserve to d1e. · .· . that doef'n't

23 bcspe~~ ~~arc~ess of the wrongtu:ness o~

S:loot:ng so~ubody. con' ~ j(,now w:~at cocs.
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w~ich spea~s on:y o~ the tice of the

t.hat

:"ad~cs ar.d

l":R. ?R~S':'ON:

7a~asnj~ has cade severa:

':'he ~act t~at 20 days ~ater heof~e~se.

o~:=ensc.

~:~~t r.ave been aware at someth~ng has

not~:ng to do w:t~ the mitigating factor

s~at~~c~~ was ~ao~ ten days :atc~ a~d the

co~rnents that way now.

D
7

3

4

5

6

7

a

9

~ C

",. ev:dc~ce ot t}le staternen,t that w~s cade",

l2 believe ~he tEstimony WdS on the ~'th of ~ay

:~ or :Sth o~ May, yo~ wj~l decide whether and

l5 it so to what extent that statement may help

~f yo~:~ -cc:.d~~g what the defendant's capac:ty

l 7 to appreciate the . .wror\g'.u_nes6 of his cono.u.ct

: n was on April 25

:9 tnat the toea: time when yo~ have to ~a~e

20 that decislon 1s as of Apr;: 25. Any

2~ eVidence that is in the =atter before you

22 that nay assist you in that regard you Qay

23 considl!r You may proceed

14 r s~9gcst to yuu

26 t~a~ w~at ~~at s~Gte~ent snows !s that the

G:~AL~ w. A3A?~0. o~::c:~~ CO~~T ~:?OR7ER
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< , s .
~

, ve yea ~s 0 < a - ck s "
,
~ e s pen t wi t h a. r , . .

.
ov , ng a ~c. :1U ~

.u ~ i ng B:l d ca ~
,
~g :::'0 t ;, e ,. we ~ "- , .

~ot wasteci on him, that he ~ncerstands the

wror.g~u:ness of this ~1nd of conci~c~. that ~~

:r~trospect h~ understood , .
" , ana he understooc

it that day and t~at's what wo~:ri cause hjrn

to ~ay to the o:!Jce~s, that just proves that

t~erels a God. ?atr:c~ Sullivan d:on't

cieserve to die

eo:. c \:. 5 e :r:e, "

~ a t h f' ,

17ee: sorry ~or ~e.

sorry< •.. ce ..·O\; to

~sks yo~ to fee: sorry ~or h~rn beca~se his

you can seek to cltigate your own

responsibility by blao1ng your parents He

psycno:og':ca:;'y.

csse~t~~::y comes down to fee~ sorry for me

statute of :initations, a :iclt on ~ow ;ong

\:.sed to abuse me p~ystca::y and perhaps

so~etjces thin~ that there ought to be a

Feel sorry for me because ; nad an aoused

childhooc, fee: sorry for me because my

2

c 3

· ,·
· 5

· ~·
: 7

S

· 9

20

2 ~

22

23

•
2 ,

,:.
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w~ose ~~sicence ne :e~t thirteen years ago.

thinss that happened more tnan two decades

r a 1"". not 0

At what po:nt does a 30 year

~at ler psychological:y abused hl~ and ~arr: .,~

ao~sec him and his n:.other 26 years a~o and I:

asks ~ou to bc :enient with h:r bccaas~ his

a 9 (' .

for h:s conduct w:thout see~ing sy~pathy fo~

sODeboay who deprived him of love. two ?eop:e

o~d man have to accept fuli responsibility

D ~

2

3

4

5

6

7

8

9

G

. ". a hea:--::

~ona1t:on t~at requ:~ed surgc~y and fr~~

: 3 w hie h. ace 0 r ci i n g to 'l 1. _ ci 0 C tor I 5 rev 1 e w 0 f

~ 4 t~c medlca~ reports was Ruccessful and he

: 5 healed ~aybe that is a mitigating factor

:7 th~ ex:stence of that congenitaj heart

:6 problem that has since been fixed ~a:ps by

~9 comparison to th~ aggravating ~actor o~

20 putting a bullet through the h~art at a young

2: lady from which she w1~1 never recover just

22 to prevent her !ro~ test1~y1ng agaJnst hie.

13 ~::t. ?~ESTO~: Ohjection, Vo~:!"

.., ~

:-iono!' w:thdr"wn

~u.yge8t. to
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yo~, :dc~es and gentlemen, that the

2 aggravat~ng factors ~ave been proven and t~at

the evidence o! the m:tisating factors.

, you .' ...... :10 that i t ex;sts, is far

, .- .
o'ltweigheci by

5 tne seriocsness o~ these aggravati~~

6 factors. 7h~ lcgis:at~~e hos c~eatea these

7 two separate and dIstinct a~gravating

a factors but sugges~ to yo~ that these

9 ~actors in the abstract and as they app:y .)

:2 w,th a certa'n ~eig~tcned :evc: or arrogance

: 3 in a ciet~nciant a hcigntened ~eve: of

14 dangerousness and a hejghtened cal1o~s

:5 disregard for the lives and the safety or

:6 others.

: 7 7he :lr~t aggravating tactor,

:6 that in the course or committing a ~i:ling

:9 yo~ ~now~ng:y or purposc~y create a grave

20 ris~ of death to another. What cou~ci be mo. I~

2: aangerous or aggravating or caj~o~.

22 ''''I. ?:lES:'O:": Obj.ect1on Kay

24 (7h~ to::ow~ng ta ~s ?lace at

4' ~ f' ~ U e h a r. 0 -.:. t s __i l' ::;, e ."1.' It :- :. n DO: -: n f' ; ~ : y ; .



MR. ?~ES70K:

J6

~hc Prosecutor :~

~rr=~t:ed to argue t~~ ex~ste~ce of

aggravating tacto~s

here other t~ings.

b~t he is weaving :n

rae is weaving :n ~~e

the rage. he is weavir.~ ~n a::

these e~otional q~a:~t~es of aggravatio~

which are not part ot the aggravating

factors

factor.

He's na~:ng a t~:rQ aggravat:ng

7l1P ?roscc~tor ~as

2 on:v to see~ to estab::sh to th~ jury's

13 satistaction the existence of the aggravati ~

:4 ~actors. but also to persuade the jury that

: 5 the dggravat~ng factors if they ex:st, are

:6 se~:o~s enough. whether in ba:ance against

~7 the rniti~at:ng factore or not. so as to

18 ;~st::y the conc:us~on t~~t the death pena:ty

: 3 ~S the fitt~ng and approp~:ate penalty. 7he

20 oojcction is overru;ed.

2 : Ma. ?~ZSTO~: ~he other

22 objection ~ have 15 the? osecutoT ~s as~1ng

73 t~e ~~:y to ~se t~~~r pass~on tina prejua:ce

? '. .
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--, ,

them up with q~a:ities of arro~ance, by

, him because :,e :5 an , -ev ..... person;

5 disagree.

., conc.i;J.Qeci).

(7he sidebar con~e=e~ce WQS

a

7a.:'!.snik.

- 0·' ...... - c c:.: n: ':' You oay proceeci

c ':'han.' ::O~.

,-tJ~,_:

:~ du~ycrou~ a~d so c~carjy d:sc:os~ a ca~lous

once he determines t~at hels going

". 3

: ,
disregard for the val~e of human life than

a ::Jan who

.,

• 5 to ~i.il someone does so ~nowing that there

6 :s So~en~e e:se in t~at zone of danger

7 So~~one e~se ~O~ whom he creates a grave ri <

: 6 of death?

: 9 thdt aggravat:n~ factor ana · .· , ~s cani~cst .:. ,~

20 this case with this defendant by a osn who

21 decides that he 1s so intent on ~ii~ing

22 G.ioriu Simone:.i1 that he's going to do it

· . to C. ~ t: 0 n. -: r a ':: .~

•
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n:s dwareness of ~he presence o~ S~:::va~.

2 ~:!es a shot a: ~im as we:~

3 As to th~ second agsrcvat~ns

~ :ac~or, the kil:ir.g of a wjtness aga:ns:

5 O:l.e's se':f wnat cou:~ ~e co!e arroga~:. w~a:·

6 ~o~;ci ~e more cungcroas ana more disc:os:ng

of a contempt for toe va:ue o~ hunan • • <.... ~ • e-

S that one ~an would pr~sume to decide that h:s

9 _iberty is worth more than the :ife of

(l 50=- C (l ~l l: e: 5 e . .. matter w:IE.'t:lcr

2 S
• ,.. been

:3 k:::ed to prevent her tram exercising her

:, ~ight to sue~ a redress of her grlevance :n a

:5 co~rt of :aw.

: £>

~7 to the fabric o~ th:e society than t~e

:8 abj::ty of a:: of ~5 to re:y on the integrlty

:9 ot d court system a~c to ~now <~at that co~, t

20 system exists for dispute resolution from

2~ everything from a dented car to a punch in

22 the face to a threat to k1l~ and what could

2~ be mo~e arrogant ~han t~c cet~-~:natior. tha~

&~ so~e~ow above a:: o~ :lt8t?

;.).;.'

L~ exist~ _~ tn.s Cd~e wn~n ~ichard ~igh:ar.Q~r



)

tile

rt :'las oee:1

: s.:: a: .:

to ~j:: ~er to prevent her ~TOD testifying

young WOMdn. so importa~t t~dt ~e's w::::~g

cecices that his desire to avo:c goi~g to

~~spo~s~b:l:ty heT~. d respons1b:~1ty the

clos:ng that yo~ wi:: be ass~ming a c:~~1cu~t

:rom putt~ng h~m :n jai':.

Dcntiuneci ta you both in op~n:ng and :n

aefense doesn t want you to ta~e, a

r ..,
U 1

2

3

,
5

6

7

a

9

0

o\.t.t :Clr gett'::'ng

~3 to the heart o~ the ~atter for deciding that

:4 death is tnc :itt:ng and appropriate ?enaity

15 and = can \.t.nderstand the timidity. the ~ear

: ~ o f h b \" i :l 9 to na~e that .. ~;.uogoe:l .... Who a:: - .
17 yo~ dS~. that r shou:d sit 10 j~dgmer.t o~

: a a:!ot~cr? Who an = ~hat I shou:d decide that

:9 in tn.s case and for thlS man death ~s t~e

20 f1tt:ng and appropriate p~na~ty? • icnow the

2 , fear W@~~. I've got it. : th:~~ there's a

22 fancy psycho)og1ca~ term tor jt.

23 ~mposter ~yndro~e t~~ fe~r t~at the

ob .:: l' C' ~ : ('l:l •
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testi~y~~~ as an e~pert now?

2

3 3:1Q ;ent:"ecen, Y.r as far as we

~now. ~as no psyc~:atr~c ~x?crt1sc You >:lay

o consice~ ~:s ~e~ar~s so:e:y in t~e nat~~e 0:

6 arg~~e~t or ~crs~as:o~. You cay p:-oce~ci.

!t is the fed~

o that t~e ju6gnent t~at you are ca::ea ~?on to

:'ac.':'es anc.9 ma~e is somehow above you.

g L' ~1 :. : L":::' I'" ~ • ., ~e.

:~e

2 q~est:o~ shou:d b~, wno b~tter t~a~ you to

3 S ' •. , :n j~cigment you 1"fh ... have sat through

, t~~sa w~cks near':'ng a:~ of the .test1mony in

this case you who have a ~ite and who «now

:~ w::at it's :i~~ to ~now o~ to bave a little

: 7

9

10: r l anG to know t:'l e joy that can be bro-.lght

\>1 ~ t:: ~ust a Sr.:l~ le ana to :i<.now the peace t:) a t

she can bring to you Just By see':':q; her

20 as;ccp in her crjo at night; who «now the awe

2: that you fee: wben on tbe verge o~ wo~an~ooc

22 snc ~tr~~cs a pose that ~eads you to ~now

that she wi

Wndt2~

, .. ,

, .. , a:: ~ 0 :
, .

~:charc.
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ic: .ito

.iitt:e DOy ar.c.

UpO:l

to have a

ittaiceedT!.

to know or

Who better tnan you to ca~e t~is

5

~~s~~~} against h~m a~c5. maybe s~oject h:~ to

j~6gmen~; you w~o have hearc a~l o~ the

ev~dc~cc; yv~ who have a :1~e and ~now what

to ~~ow t~e ~oy t~at ~e can ~rjng you wne~ ~e

::igh.lanc5.e:-[J ~

2

3

,
5

6

,

"
?

a

•.;: •• .:> ..... .s t :-. e -. .

2 ~o -0 sc~ool ana ma~e cnojces about his

.3 fr~encs dna ab~ut h:s interests and about h~s

:4 occupation, and what 5 it for?

~ 5 What's it a~l ror 1~ ~1charc.

6 ~~g~:anuer can ma~e the dec::'sjon that bis

:7 rlete~mination to kil: Gioria Simone::i is so

• 9

20

strO:lg that he ,
5 go~ng to c.;Or.lr.t':' t t:'1il t c:-:!te •

~~owing ..- .
we~

.
that he ':5 creatl.nq a s;ravc>. ~ . • .

:r:s~ ot death for that young can • a r1sic. ot

2: c~ath p~nct~ated by go':ng out o~ his way to

22 eVe:) ~a~e a shot at that young man, and the

23 ~~swer 1s t~a~ nQ

G~:tA:':J W. AaA:<."O. O!"7:C:;A:' CO:;~": ,:E?OR':~~
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because we so~ehow feel 30 years :~ pr:son

co~s not as~ that yo~ ~~~C cea~h to be t~e

7hat's not

':'hat 1 S not hc.'!"c

7hat wauid be a ~~v~ng hel: for~ere.

anyon ..o

a:slike for t~e d~fenoa~t

se~~e of ~eve~~e O~ u~t of any sense o~

:sn't enough or :5 too triVial.

:~e State cioes~ t as~ yc~ to fine tnat death

0
2

3

~

~

6

..
a

9

: 0

y (I ~i :0 , , :c. aeat"

, . and appropc':;'ate penaity in

3 th~s cas~ ~or O~~ reasun and one reason on:y

:4 anc that is because Richard nign~anQer. for

:~ the cal:ous way ~n which he c:evated h~s own

_0 s~:f :n~e~est over tn~ :~ves and safety o~

:7 ot~ers. that Rjchar6 ~ee Eigh:ander for that

':thank you.: 6

: y

20

cond~ct deserves it.

l':R. ?RES';'OX:

':"r::: CO:.iR':':

Xay we approach?

Yes.

2 :

22

23

siciebar

(~he to~~owjng takes p:ace at

outside the hearing o~ the j~rYJ

Mr. Ta~asn1~ has

~~ he 6a~d. :0 on:y one reV~O!J. ~1£ arrog6~ce.
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these jurors are supposed to be

N~mber two, ~ oo:ect to his coc=en~s

7hat wc~t tar b~yonci what he d~d

~e's wiped out the a~gravat~~g factors ana

case.

that he

a~out this ljtt:~ ooy ana this ~itt~e gir:.

ma~ing their j~Qgmen~ upon the events that

happened in this case and not some emotiona:

[J
'i

3

,
5

b

7

a

9

.~

: _~:':.:e:"':.C.l·r _:5 sOr.l.eol.>w gO':'~l~ to 'oc ~e:eascc.

2 ~O:'~l,-:-row and ~i:l. one of tilt:'ir ch.1:dren,

3 that 's .i.!!lpropE. r.

: ,
~e a~so mentioned th~ee

: 5 b~::ets. ~ow. if : rememoer the discussion

:6 corr~c::y. :~ere were two bailets :~at were

considered to be the threat. Yoc.r tio-:'1or made

:D so~c r~~~~gs about tha~ as to w~ic~ bu::et~

:9 we~e ~oins to be admitted dnd which were

20 not. ~hat 5 a1: I have to say.

2 i TIi;: CO:lRT Ali ri,"ht

22 perce1v~ no improp~iety o~ any ~ind.

21 a:: o~ t~e ?rosecu~or's r~oarks were wel:

2~ wi:hin the an~i~ of ta:r co~~cnt.

C::::\ALD ~. A~AR:'\O. 01'I';'":A:" CO:'~i<: :t~?O:l:'!.
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conc:lucieci) .

co;.: ~ ':' : ana

ge~t~emen, we're ~o:~g to ~d~e a br~e~ reces~

~o~ about five or ~en minutes ~ will then

present to vot; cy c:osing jns:r~ctions

~ave arranged WJt~ the s~~r1~f to have ~~ncn

brought in which sho~:Q oe here hopefu~:y

s~o~t;y afte~ you recess, but we w: ... - ...... .... - ..

t~~ natter over to yo~ as soon as I'm aone

: ,~. - :".'... : Qr yu .... (.a~

~ust

.1t any event weI:: be- :;

: .;. to you

I. ......
a coup:e of minutes ...w ..... ::

~5 respect to the C:loSlr.g Instr~ctions

t~ury :eaves th~ co~rtroo~;

- , Preston.

6 yesteraay you as~ed and ! agreed to

? :r.corporate ~n lliy charge a coup~e o~ tn~ngs

20 one ot which r now have to &sk you about :n

2 1 view of what you sald this morning You had

22 y~sterday as~cd me to de:jnca~e ~:ve

23 c1f~~ren~ categori~s o~ t~~ thl~d xitj~~tjn~

to:" you

bt.t

,



05

:"lCtve it

!'(.·~erencc

nave i:1

..

a

Can

The lang~a;e that r

~:1cju6t:s

?ilES70X,v-....... .

yesterday...
"/~ ... nup

te::' :r.e.

; wou:d in the charge

~ome~~ to ~oo~ at the charse?

that you m~y ~ot want me to g:ve ~~C yo~'~~

In yo~~ :a~g~age because

[J
2

3

,
~

6

7

S

Y

v -._ ..'\ .

•~ ;. t,.' C 0 ~ :: e x ~ .

O~ay, ':'et me g~vc

you t~e sentence. The ue=endant has offered

, eV1denc~ rejatjng to the aoandonm~nt of the

5 cefendant oy his ~other and others, the

6 ~sycnolorica; and ~hysica~ abuse in the

7 cefendant's chi~dhood. the defendant's

a phys:~a: health history, the age of t~e

:9 ce~enaant at the co~pjet1on of the req~ired

20 ~ncarccration and any other :actor relating

2 : to. ~t cetera, et cetera. The question

22 have is the ret~rence to age o~ the defencant

23 at the completion o~ the re~~ir Q

G:'=;:"-\A:':l W. A3ARXO. O:-::;C:A: l:C:;~:' .",=:?O:l':3:'
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th~n~ at the cornplet~on of the requlrec

incarcE:rat1o:1. We d~6 :~trod\~ce the ~act

tha~ he was 32 years 0:6 7his wO~:Q be the

! aor-'t thjn~ we can say

comp:etion

- I ;, J. say , .. , the way

:&: wrote it any other way or not at a1:

What do you choose?

MR. ?R:ES~O~:

- , ;~st 1.i.se age

the

cha:1gc~t~ose

':he other t~':::g

Yes I of the

And others.

Oi<.ay,

Others or j~st ~rom

Forced separat~o~?

Wt:

COUR7:

t: e

l~:: r:..gh~

MR. ?:tES70X:

Mil. ?ilESTO 0:

pj,ea~~,

t>c road'!

I wouJd liict· you to ...... ustitute forcec.•

tne testimony that came 1n.

W"o

th~n~ there was the s1sters involved too.

defendant from his oothcr

h:..s mother?

s~paration rather than abandon~ent in view of

2

0 3-
0 ,.
0, 5

~

0 7-
8

. 9

20

2 ;

22

73

\ 1 ~

2 I'}

•
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c~osing.

2

3

, cocr:~ooc).

(whcreupo~ a recess is ~a~en

{~ury ret~rne6 to ~~e

6 gc~t]em~n of the jury, the leg;s:o:~~e of new

7 jers~y OdS given to yo~ as a jury ana to each

a of you indiv~dua:ly the responsibi~ity of

9 6~c~Q~ng the fitting a~6 appropriate

: 0 ~~n~shment ~n :h~s case. After YOu have be~n

~:ven ~y ~:n~: ~nst~~ct~o~s as ~o the :aw,

2 yoe w::l deterrni~e whetller the 6 ath pena:ty

,3 is tn~ flttln~ ana appropriate punishaent or

:, wncther the defendant will be sentenced to a

:5 term of imprisonment of between 30 years and

:6 ::fr wJ~h at :east 30 ycars of the ter~ to ~c

:7 served before the d~f~ndant can be considered

8 c~~gibje for paro:e rc:ease.

• 9 :he clt:mate burden rests upon

20 th~ State to convince you beyond a reasonable

2l doubt that the death pena~ty j~ the fitting

22 end appropr1ate punjshment tor thIs crime

23 The cefendan~ 6o~~ not have the burden of

'4 prov:~g ~~thcr the cHJstcncc 0: any

?~ ~~t:~atl~q ~acto~s o~ ~~ t ne s~o~:c be



permi~ted to ~~ve :n oreer ~o reach your

ss

ricc:s~on you wi:~ engage ~n a fuct fjn6:~g

a~d bal~ncing process in accorcance with the

?rincip~es and standards I'm about to o~t:;ne

~or yo~. Quite oovious~y your dete~m~nat:o~s

are extrcme~y 1~portant both to the State and

to the cefendant. Oesplte the cif~icu:t:es

that thjs quest jon may pose, r am confident

tnat you will be equal to the tas~ and that

vn~ wi:: ~~J:~~~ your oat~s as jurors in

3 Let ~e S~a~t by re~inding you

:4 of so~e of the ;~structior.s that you wpre

:5 g,ve~ wh~n you w~re asked to decide whether

~ the State had ~rovcn a~y of ~~~ c~a~ges

: 7 aga:nst the defendant. Your ~irst tas~ m~st

l~ be to eva:uste the evidence. to decide what

: 9 ~s oe~levab:e and credib:c to ~ocus on that

20 wh~ch you bcljcve :5 he~p~u] to you in

2 • r~aching your decision You shou~d as you

22 did before consider the direct and

23 circ~~s~antia~ ev~cence. t~e demeanor and

2( b~hav~or of any w:tnl'sscs end your



de:iberat:ons, not toe reco~~ection of

to 6eci~e how important or haw he:pf&: yo~

a:: test:~ony. ~nc:~c:~g that of any ehperts

shou:d

You should

is yo~r reco::ec::on o~
, .. .

:n rcach~ng yv~r dec:s~on as :u

?rescr.~ec.

~e~p in mind t~at

consider the t~stj~ony to be

the eVid~nce that should govern your

counselor even my re~o:lection :f

~appen to co~~e~t on the evidence.

U
2

3

~

5

6

7

S

9

: n

-~ ~ay cu~sider uny of the evidence that was

3 presentee to y~u in the first part of the

:~ case upon which the State or the defendant

:5 hdS chosen to re:y, together with the

:6 evidence that yo~ have seen and heard h~re i~

:7 the penalty pha3e of the trial that is

a re:evant to the cx~stence or re:at1ve we~ght

19 ot any aggravating factor or mitigating

20 tactor

2 1 3~:ore ~ discuss the spec~tjc

22 issues relating to the determinat~on o~ th~

23 ago~avat~~g fae o~s a~6 n:t~ca~~ng ~actors,

2 ,

• GERA~D W. A3A~KO. OFF:C:A~ CO~~7 ?~?O~7F~
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phase of the tria: -.. , is the const~t~t~on~:

~:ght 0: a dcfenciant to rem~~n silent.

~nstruct you that you are not to consicer for

any purpose or in any ~anner in arr:ving at

your vercict the fact that the ~ ~ . ..
Qe",enc.a~ ..

not testify nor shou:d that fact enter i~t~

your de~iberations or discussions :n a~y

manner or at any time 7he defendant is

e~t:t:ed to have the jury consider a:1 of the

evidc~ce ~hat has ~ecn ~rescntcd :egard:ess

there.

:n order to assist" yo~ ~n

do not get ahead of me ~n reading the

~avc co~p:eteci

As you go through

a~ain a$~ that you

WhenreJ.1ew together.

th:s form with you now,

~uest~o~s a~c ins:r~c~~on5 so t~at you w11~

recording of your verdict

~ncerstsoding and applying the principles of

my ins~ructions anc y~a have recessed to

t~e verdict sheet into yo~r ;ury room tor the

r have again prepared a verdict sheet that we

w.::

ce:iberate, ~ will as before send one copy of

:aw t~at govern t~e process of your decision,

· 2·
3

: ,
· 5·

· ..
· 7·

U

· S

20

2 :

22

23

\,
2 ,

25



(Verdict form distrib~~eo to

2 ~~e ~urors).

3 :r.e :~rst step :~

, th~s process :5 toe determination 0: whether

5 t~c State has prov~n to yo~ ~eyo~c a

6 reasonab:e doubt the existence of one or both

7 of the aggravati~g ~acto~s t~at nave ~een

a::eged As ndve ~~ready told you, an

9 ~gg~avatjng factor ;5 a fact or circu~stance

appropriate The :aw sp~clfies ~he

:3 part:cu:ar C:~cD=stances that may be

:4 considered as aggravating factors and only

5 t~ose factors outlined in the statute ~ay be

cons~de:ec ~he fact that yo~ have fo~r.d the

7 defe~oant g~i:ty ot ~ purposefu~ or ~now1r.g

8 ~Lr6er is not in itse~t an aggravat:n~ factor

:9 Q~c. does not in 1tse:t pcrQit yo~ to

20 determine that th~ death pena~ty :s the

2~ :~tt~~g and appropriate pun1shocnt tor the

22 murder, nor ~ay you consider any eVidence

2 3 t~a: th~ defcndan WQS on so~c ~~:or OccDs:vn

25 :~.s eV1denc~ was of:c~~o ana coy ~~



co~s~ceren by yo~ on:y to estdb:~sh that he

was o~ ~~ooat~on at t~c time of t~e c~~ae=

":'nso~a!" "s that ~act r.:ay bea= on . ,
:l.S

p~rpose :n conn:tt;~g the ~urcer.

7~e State has asserted two

aggravating factors i~ this case. ::rst, t~c

the State a~leges that the defenca~t in the

co~~ission of the ~urdc~ purpose:y or

~now:n~:y createa a grave r~sk o~ neath to

?a:=:c~ Su::ivan. have a~~~ady 6cfi~~d

,1·_~)O~e 'i -:0:- you dna reJ1"!:n\.. yo ..... that , - -
2 ~en~s that the defendant :ntendcd that it was

:3 n~s conscious object or purpose to create a

1 4 grave risk of aeath to Su11ivan A person

5 acts purpose:y with respect to attenaant

17 of s~ch circcmst3ncp~ or he be:ieves or hopes

tha1" they exist. Knowingly mcan$ again that

:9 ~ person :5 awar~ of the nat~re of ~~S

20 conduct or he is aware o~ the attenaant

21 circumstances or is aware that there 1s a

22 high probability of their existence. A

,

23 perso~ acts knowinv:y with ~espect to a

2( resu:t o~ h:s cor:d~c: :~ ne is awale that :t



93

~a~se such a res~:t.

~e~e~ocr that purpose and

~now~edse are conditions of th~ ~~~d which

can~ot oe seen -.. - is tr.ercfore :lot

~ccessary tor the State to p~oye t~e

cx~stence of suc~ nenta~ states by djTcct

evidence such as a statement by the Qe~e~cant

t~~t he had such purpose or ~nowledge

?~rpose or ~now:ecge ~i~e other ~cntal states

~~st urdina:j:y be discovereQ :rom

~.O trr defunda~t's conri~ct words or act~o:lg

:3 and a~~ tne s~rrouneing circumstances.

7~e reference to grave ris~ of

:5 death means a substantia: lik11hood o~ high

:6 ~~ooaoi:ity of g~oat or serio~s ~is~ of

: 7 death, not si~p~y a mp:e possibi:ity There

a o~st OC anot~e~ person within t~e zon~ of

:9 dan~~~ created by the defendant's conc~ct

20 1n cons~derjno whetner a grave risk ot dcat~

2: to Patrick Sullivan was created by the

2? defendant you may consider the nature of the

23 WI~"'PO:1. tne canner n which it was ~sed.

S~:~~van's :ocatlon bn

•



D ; ce~encant s act~ons. - .- . is not enough tor
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2 t~e State to prove to you beyond a rCusonab~e

3 that the ~ #:. • ..ceol.encan ... created a grave risic

, 0: aeath to Sullivan during the m~raer of

5 G':or-:a S':'mone:: 7h~ State must prove to

6 yo~ oeyond a reasonab~e do~bt that the

7 defencant purpose:y or knowingly created that

a r:'s;.c.

9 :n other words. it ~s

C ~nsu~~~cient that the~e may have been a ~rave

t 0 5 ~.. .: .: : va :1 • . .. ;n.-..:.st be Sr:O\ol:l

:~ to VU~ oeyone a reasonable doubt that the

• 4 icnow1ngly . You should iceep 1n mind that this

:5 is a different question fro~ whether the

: 6 de fen <i a:. tat t e mpte <i t 0 l:\ U ~ <i " r 0 r to i n j u r c

7 Su~l;'van. Your focus here 1s on whether or

• 6

; 9

20

2 ;

not he purposely or icnowingly created a grave

r1s;c. of death to SuLlivan.

: have previous':'y defined tor

you t:, e r.\caning of the phrase rcasonable

22 Cooubt. Again a reasonab~e do~bt ~s not a

23 ~~~c poss~b;r or ~~aglna~y doubt becaase



ev:6ence ~s open to sone poss:b:e O~

cons~dcration to a~l of th~ ~viQenc~ A

!t ~s a

a :1<5. .... u ... _

A reasonabje cio~~t is a~

honest and abiding ~ncertainty ~n yo~r ~inds

as to the existencp of the aggravating ~actor

:;;:ag~nary do\,;,ot.

after you have gIven

reasonab:e doubt ~ay a~ise from the eVIdence

do~bt that appea:s to your reason and

;tsc:f or fro~ a ~ac~ of eVidence

0
2

3

~

5

6

7

"
9

0

t!:·:::>c."r': ~~ce

We ~w~~ then to th ~;rst

, 3 ~uestion on th Q ve:dict sneet After

" considering a}~ of the evidence you are to

~5 detercine whether you unanimously conc~uQe

6 k'~yo~6 a reasona~:c doubt t~at the State has

_. prove~ the existence ot this aggravating

: c.. factor :: you unanimously so conclude, yo~

_ 9 drc to cneck the ~ine car~ec yes. :: anyone

20 or ~or~ of you are not sati.f~ed beyond a

2: reasonab~e doubt abo~t the exi~tence of this

22 agoravat~ng :actor as I have defined it tor

23 yo~. you are to cnec~ ~hc :~ne Dark~d no

25



D as an asgrava~ing !"actor 'that
.... ~e m... rder o~

96

.
2 ~~o~:a Sj~or.e::j was conn:tted for t~c

3 pt.:.rpose of escap:ns- . . ... r :. d ... or

, a~ot~c~ of~c~sc cO~Rit~ed by the defendant

6 aggr~vat~ng :acto~ yo~ ~ast ynanj~o~s:y be

7 satist~ea beyond a reasonab:e doubt that the

9 m:1 r Co e r • had in mine a purpose ~o avo~c

2 :988, and that he was

:3 committIng t~~ m~rcie~ to accomplish or to

:5 her from testi~ying against h~m regard"ng

t:l0SC cnf;1rges. Again the word purpose nere

: 7 has the same meaning That is that it was

:8 t~c defenda~t's conscious object or intent to

: 9 avo:ci tria} or ., .pun;.snmen .. ~or th~ p:-':or

20 offense

2 : Whether or not you decide ~hat

22 t~e defendant may have had a~y add~tion.:

23 ?urp('s~ ~~ cO~D1tt~ng the ~urdcr is not

f.. 24 contro:ilng.

.,
~ . A3AitXO • CO:;.~ :
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p~n~shment ~or the pr~o~ of~e~se anf wh~the~

co:-.::aitt':ng ':t You n~st be sat1s~:ed oeyn~c

~ a ~e~so~db:e do~bt that the defendant's

6 conce~~ aoo~t b~ing prosecuted on these

7 charges or his concern abo~t the consequenc~s

a o~ that p~osccution WdS the most significar.t

9 reason, the compel~ing purpose that motivated

sat:sf~cd ~cyond a reaso:lab~e 6oc~t that

Iq;a::n . <
yo~ a~e ~nan:mous:y

.... nc

3 State h~s prov~n this aggravating factor, you

;~ s~o~,u c~eck the ::ne on the ver6ict sheet

, 5 mar.ceci yes. If anyone or more of you are not

yo~ sho~:d cncc~ t~e :ine

i mar~eo no.

~ow. ~~casc focus on the

:9 lnst~~ctlons at tne bottom of tne forst pa~e

20 of th~ vera1ct sheet.

2: have told you that if you hav~ answered no to

22 both aggravating factors. your de:joera~~ons

23 are co~pleted and )O~ sho~:c rct~~n yo~~

·· ..·!"c:ct

~ 5
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•

to a te~~ o~ ~r.priso~ment w~th~n the ::~~ts

2 ~ave Qcscr.ibea. If on t~e ot~e~ ha~n yo~

3 have ~~anico~sly determined tha~ one or both

4 of tn~ aggravat~ng ~actors ~ave been

5 es~ab:~s~ec oeyc~c a reasoneb:e co~bt tnen

6 yo~ ~kst proceed to cons~der whetner there :5

7 a~y ~vlaence o~ ~lt~gating factors

~h1s process js so~ewhat

~ c:f~e~ent ~rom zoe p~ocecure used to

:0 6e.cr~:~~ aggravat:~g ~actors :~ soac very

7 ~Qc# or c:~c~mstance that may tenrl to

:~ ~ecreas~ ~ne s~verity of the p~nlshment wh1c~

:~ wo~:ci ot~erwisc be appropriate and ;5 a

~5 ~actor that you must consider in determining

7 appro~r:ate sentence 1n this case. :he :'aw

a ai~ects you to consider :0 mlt:gation any

~ evicence ~n the tr~a: or 1n the penalty phase

20 rc:cvant to ~~e defendant's character or

2: record or to the c~rcumstances of the

22 of~~~se, ~ncluding testJoony :~Og any wJtness

23 called on bena:f o~ ~~e Sta~e or the

G :::l":';1 OJ. A:I A:( X O. 0:-": t: : A • CO::" '; ,,!? 0 no • ~"



wo~:c :eac yoe to be:ieve that j~st:ce ~d~es

case.

;~st::y or excuse the aefencant's co~c~ct

o~t rat~~r so tndt you ~ay cons~c~r any

extenuati~g facts about the defendant's 11~c

persona: traits, bac~grour.d or cha~acter or

the c:~c~~stances surrou~d1ng the cll~rie~ that

wo~~c j~stify a sentence other tha~ the ceath

~ ~o: oWlng ~acts or c:~c~~stances ~s

and you'll fino theQ o~

• 4 page two. One, the ~efendant was un~er the

:5 :nf,ucnce of extreme mental or emotiona,

:~ c.storaance :ns"~~icient to constitute a

: 7 defense to prosccutivn ':WO, the oefendant' s

:6 capacity to appreciat~ the wrongtu~ness o~

~9 ~~5 conduct or to confor~ his co~d~ct to tn~

20 req~irements of the :aw was significantly

2: :~pa1red 85 the res~lt of nent~~ disease or

22 cet~ct or intoxication, b~t not to a cegree

24 p:-osec ... t:'on.

•



D record or to the c~rcu~stances o~ the

2 of ~(.·~se.

: 0 0

3 3~fore ou~::nc t~e PTOC~SS

, that:5 used to detercine the existence o~

5

6 mean:ng of ~ach of these factors. '!'":1e f:rst

7 mitigat:ng facto~ dea:s w:th the ciefe~da~t's

o ~e~ta: or emotiona~ condition at the time

9 that he com~ltted the m~rder. 7h:is

2 r..et"n:,;e .. n t~e ~i:-s':: phase of the tria,j, As

: 3 you wi}: reme~oer exp:ained then that

:4 cnder certain c:rcumstances intoxication may

:5 be considered as negating purposeful or

". 6 :":'now:ng conduct. You h~ve a~reaGY decided

1 7 that :n this case it cjd not. On the other

; 6 hanc. if the defendant was intoxicated st.:.ch

:9 cv~dcncc ~ay DC considered a~ong with any

20 other relevant ev:dence 1n determining the

2; presence or absence or th~s ~itlgat~ng

.,

22

2 ,

~acto!". It is important to remember that
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7~:s rn:tigating factor is estab:ishea bV

cv:dcnc~ snorl:r.g that the defendant was

dist~~bance ana that such dist~rbance

:~~:~e~c~~ ~~~ at the ti~e uf the murder

~ this regar6 you a~c to

cons:der the eVidence ot the totality of his

:ntc::cct~a: and ~~ot:ona: processes at the

ti~e he actec. In ot~er words, what was ~e

~:l:~~:ng or :~e:~ng at the t~me? What was

e¥tr~~c nenta: o~ eMot:una~ d:starbance anf

~hat is tha~ :t was o~ea~ ~n dagree

In order to f~nd this ~actor prcsc~t

:n s~ort, to find the prese~ce

mean agitation or confusion.

~hen you =ust consider whether his

he dc:~nd8nt Wo~ ~~f~eri~g fro~ an

whethe~ he was ~nd~r their influence or

t~ut

~po,. ~jm?

howeve~, YOy ~~&t a:50 be satisfied that the

~e~ta~ or emot~one~ d~sturbance was extreme.

tnoughts or fe~llngs c nstituted extreme

~enta: or emotional disturbance, and 1: they

~uwc~ "hen he co~~~tt~d the murder 3y

d~starbance

cid

?

: ~

4

5

6

: 7

~ a

: 9

20

2 :

2 2

2 3

, ~~

25
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that s~ch clst~rbance :nf:ue~ced h:~ at the

~inc of tne ~u~ae~

a~out wcntal disease or defect or

~ntox:cation an~ the e~~ect o~ a~y suc~

condition upon tn~ defendant aur:ng tne

murder. To find th:s mitigating :actor you

must oe satisfied that the defendant's

capacity or ability to appreciate the

wrongfu:n~ss of ~:s co~duct or to confor~ ~:s

~o~~~ct tc tne re~~ire~ents o~ the :aw was

substantia: d~gree

disease or defect or ~ntoxication. To

apprccjate means to ~nQerstand

rn~oxicatio. ~ean8 a

into tne bocy

d:sturbancc of rr.enta~ or physica~ capacities

r~su~t~ng fron the ~n~roduct:OZl o~ 8u~8tancc~

act rationa::y

atfec~s the ability to perceive, reason or

~ind or c~otions that interferes with or

siglificant:y inpdired by rcas~n of menta:

medns tor t~ese purposes a dlsor~er of the

we~l~eneci or dctc~jor~ted. not s:jgh::y, but

S:gnif~cant:y impaired means made worse

rather to an ~rnporta~c meaningful or

2

3

,
• <• 0

6

7

8

: 9

20

2 :

22

2 3

, " ., -
~5
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:n eva:~at~ng wh~ther th~re :5

3 i~so~ar as cetect ~s

~ co~ce~neci. )O~ sho~:d ~:~st 6ec:dc whet~e~

5 ther~ is evicicnce o~ s~ch a conc:t~on anc •

6 so Whether t~c ~at~~e and extent of th~

7 menta: cisease or ae!ect signif~ca~t:y

8 :~paire6 or interfcre~ with the defendant's

9 aoj~ity to unaerstanc that what he was doing

:C was wrong O~ w~:~ his ability to ('ond~ct

;;':1.,::-.'::-:: :n acco:-cc\!"!.:e w:t:; the ':aw. Yo,"

:3 w:th th~ q~est:on of whether the cetenaant

: ,
: 5

acted purposejy or ~nowingly

already 6ecided that he 6id.

You have

Your toc\:.s here

6 :5 O~ t}le quest~on at whct~er there was a

7 rne~ta: d~sease O~ de~cct as ~ have defined it

:& t~at s~g~:f:cant:y :~paircd t~e defendant's

~9 a~_:ities to understand the wrong!~lness o~

20 h~s conduct or to conform to the law.

2 : Insofar as th~s mitlgating

22 ~actor ~ocuses on the issue of intoxication.

23 you W~:: rerne~be~ tnat ~n the !:=st phase o!



:iere

.~ G 4

nowe ..... e:-.

"..:~c relevance ~ • 6' ~ ...
Cl ...... CrCn .. b~ca~se aga~~ YQ~

act ?urposcly or ~nowlng;y ~n dec~d~ng

w~e:ner evide~ce of this ~orm o~ the

~itigut:ng ~actor :s present. YOu s~o~:Q

cete~~ine whetner the defendant was

~ntox1catea, his intox~cat:on s:gnif:cantly

~i.?a:rec his capacity to apprec~ate the

: 2 Again as w:th ~cntar dis~asc 0:

~3 ee~ect, yo~ sh~~:d first 6eci6e whether the

: 4 defendant was indeed :ntoxicatcd and , .. . so

:5 whether th~ nature ana extent of the

:~ :~tox~cat:on s:gni~:cant:y 1n~a:red h:s

~7 abil:ties to undcrst~hd that what he was

6 doi~a was wrong or to confor~ his conduct to

; 9 tne requirement9 o~ the even ...•• he was

20 st~~l capab:e of a=t:ng purpose:y or

2 : ~nowingly as you have found. :n analyZing

22 t~c cv~dcncc 0: m~nta; d18easc or de:cct and

23 ~~e eVidence of :ntox~cation. yo~ s~ou:c
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a:one Q~ oy evicence of a cornb~~at~on o~ the

t.wo condit.ions

not rea::y a sing:e ~actor or circu~stance

the evidence reC~lVeQ as it re:ates to or

co~cerns tr.e defenda~t's ~js c:ta:-actcr

his cha~acterist~c5 or record anci the

~as been ~stablished.

wn~ther or not yo~: ~tte~tion h~s

the defendant's physical health

YQU shou:d consider in

h:s rr.otner or others, the psycno:og:ca:

~ ~6IC-' - •• "c"c'rcssn" 'u I.h.at cv:dc~c~:') (' l: ~ S r C' c. . ~. _ •~. ... _ _

preset"lt~

~it~gat~on any eV:dpncc thllt ~as b~en

C:I a rae t e r 0 r r e '= 0:." d oJ r tot he c ~ r C U::1 S tan c e s

h~story. the age of the defendant and any

chi~dhooc.

ot~c:." cv~dence should ~e c~nsjdercd ~n

otner ~actor rc:ati~~ to the defendant's

-
" 3-

· 4
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by tne attorneys. ~hat he:ps you to eva:~at~

3 Yot;.

, w::j ~ave to dec:ce w~at is :~portant to you

,. reacr.i!':.f; yo;;.":: anc what , 5

b w~~t ~a~ nore we:ght or signlf.icanc~ and W~Lt

nas ~ess b~t you m~st consicer everything

o t~at ~as oe~n presentee ~n eva:uating the

9 ce:er.can~, his bac~~ro~nc, h:s past, his

:0 :a~::y ~:s.ory. ~:s c~~racter. ~:s potentla:

• a"\"...

2 0: "O~ CO~SJ~C~S t~at there :5 e jdcnce o~

~3 t~:s na~ure th~t :s a Mitigating factor in

~4 t~:s case, you ~hou]d identify t~at evidence

:5 ir. th:s part of your discussions.

6 Xow, w::: review w~t~ yo~ ~~~

j p-::oced~re to be used ~n cec:6i~g whether t~e

n~tjuating fact~rs are present Sta~' on ;Jagp

: 9 two ~O~ t~e ~ooent. In contrast ~o the

20 Stat~'s burden of ~roving to you ~nanj~(lus:y

2: ana o~yonQ a ~easondo:e doubt ~hat there are

22 aggravQting :actor~ pres~nt ;J.it~gat~ng

23 ~actors eo not h~v~ to be proved beyone a

:: 4 r l: Cl 5 o:~ a 0 : C 60 \: h tOT (' °.1 t· n :' "i e I' r .... 0 ~ c (." :: a r: (" l:

~ ......
G -:- :< A :' :J W. A 3 A R :,



[J evic.ence Xe~ther ~~st you~ 6ec~sion a~ to

: 0 "j

3 ~nar.:mo~s or evp.~ by d rr.ajority vote. - -- - :'5

, ~~ough if any of yo~ finds so~e cr~d~~:e O~

5 oe: .e~ao:e ev:cence sa~tic~ent to su?port a

7 Yo~ are to de~:berate toget~er as to the

9 ~~ctors ~ntil you are convinced that the view

:3 ~~:: a~d complLte discussio~s regarding eacr.

:5 you shou~d attempt to reach an agreement as

: 7 does or does no~ exist. Aga in. however, the

~B :aw dons no~ :eq~;re unan~~1ty to determine

t~e existence o~ a mitigating ~actor When

20 each juror h8S oetermincd for h1mse~t or

2~ herse:f whether or not eVidenc~ of mitigatin~

factors 1s present the verdict s~cet is to

2~ De !illed 1n by p:gci~g t~e number 0: jurors

w~o arc :nd~vidua~:y 5at~sfi~6 :r0~ a: the

2~ be~:ev~b~e anc acceptable eV~Gence t~at a
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9

: 0

: 0 S

:~~S ~ar~cri yes ana t~e ~~~o~r o! ~~ro~s wco

dre ~ot so sat:sfied on the ~ines ~ar~eQ no.

:n t~c second q~estion ~ ~ave

th~ number of ~~rors who do a~d do n0~ ~:n6

ev:6ence of menta: disease or defect or

:~tox:cation as a ~itigat:~g ~actor

With re~ard to the th~rc

:t ~ot ~e spccitical:y

~cer.t:~~eci or. 'he verdict sheet nor need

:4 ~urors who find suc~ a facto~ necessar~ly

:5 agre~ on the detai~s of s~ch a factor.

:7 ar.y s~ch factor on t~e :~ne mar~ed yes

~ow. p:casc focus on the

~~ :nstr~ct~ons on the s~cond page of the

20 VE:·:-ti~ct sheet You will notice that I have

2: taid you that it dny or you tJ~d evidence of

'2 any mitigating factors. you should o~1t the

23 ~cxt question and proce~d d1~ect:y to section

"fo".;. we;:: ii 0:1:2 ,

thr~e
, .- .



: 0 ~

~ndn~~ous:y de~~deQ that there ~s ~o ev~denc~

As yo~ cun se~ O~

3 page t~ree of the verdict sheet , .-. yo~ have

< ~~an~nously detero:ned oeyona ~ rcasonab:e

5 QO~~t tna~ one or both ag~ravat~ng :dctors

6 cx~st ~nd n~ne of you finas eVidence of any

7 IJ~t~gating ~acto~s the ~:ticate res~:t o~

a this conc;usio~ is that you nave ~nar.;=o~s:y

o cec~ricQ oeyone d reasonab~e doubt t~at th~

:n order to reach t~:s

, aggravating ~actors that you have found to

:~ ex~st beyond a rcasonab:e doubt and you ~ust

oc ~onvinceci b~yond a reaso~ao:e do~ot

:7 that the aggravating ~dctors are signi~~car.t

:f cno~gh a~d we~ghty enough to j"stify the

:9 co~c~~sion that the death pena::y is the

20 t:tt~~g and appropriate pena~ty :n this

2 : case. Yo~ may decide that the aggravating

22 factor or aggravat~~g ~actors, wh~le

23 es~ab:1s~ed beyo~' a reasonab:e doubt, are



'::'5 the < , tting anc appropr~ate

: C

2 t~l~S defendant or yo~ ~ay concl~6e that t~c

3 a£gravati~g factor O~ ~actors are i~Qecc o!

, s~ff:c:e~t weig~t so as to ~ust:fy the

5 7h:.s

6 cetcrc:~ation rcq~irc5 each o~ yo~ to

7 eA~rc:se yo~r most care~u: Judgment in

o ~va:uating tne q~a:ity and q~~ntity of the

9 ev:ce~ce s~pport'::'ng these fac~ors.

r

3 do~ot tnat th~ death penalty is the fitt1~g

:, a~d a~propriate sentence in this case, you

5 sho~~d chec~ t~e :lne mar~ed yes and return

6 yo~r v~r61ct. '::'n w~!~h case t~le death penalty

:7 wi:l be imposed as t~~ sentence in this

case. :f after your ~va:uation a:l of yo~

:9 ag=ee tnat you are not satisf:ed beyond a

20 r~asonaDlc douot t~at the death pena:ty is

2 2 t:, ::. 5 a e fen d a ~ t. you 6 h 0 U .: de:. c c ic. t h (" .l j n ('

r.ar;:ec. ~O. 7h:s w~:: resc:t :n a se~tence o~

'.
2 :. .- , ~s

:.:~ ccsc::-:o~c
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~ 1 If a thorough and careful

111

2 deliberation tor a reasonable period of time

3 fails to produce a unani.cus agreement and if

4 you are satisfied after thoughtful

5 consideration that continued discussion would

6 not likely result In any unanimous agreement.

7 put a check on the line marked no agreement.

8 This will result in the iaposition of a

9 sentence of imprisonment within the limits I

10 have described.

Turning to the instruction at

12 the top of the fourth page of. the verdict

13 sheet. you wil) see that I have told you that

14 if you have unaniaously deterained that one

15 or both of the aggravating factors are

16 present and it anyone or more of you are

17 satisfied that ~here 1. evidence of

18 aitigating factors. then you aust all proceed

1 9 to anawer the next question. Do the

20 aggravating factor or factors outweigh ths

2 £ltigatlng factor or tactor. beyond a

22 rea.onable dOUbt? This question requires

23 each of you to weJ~h and balance the

c. 24

25

eUbstance and meaning of each of the

aggravating and aitigating factors.

GERALP W. ABARNO, orrICI~L COURT R'PORTBR
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jUdgment must be made on a qualitative basis,

2 that is by determining the relative qualities

3 of the factors rather than their numbers.

4 You should examine the importance end

5 str.ength of the various factors in balancing

6 them and focus on the value of each factor.

7 One very important factor. whether it 1s an

8 aggravating or mitigating factor, can

9 outweigh one or more lesser factors on the

10 other side if you determine that it is that

13 process ~ust be done by each juror
c.

11 significant.

1 2 This weighing and balancing

1 , indiVidually. Each of you must reach your

15 own personal decision as to the relative

16 weight ~nd importance of each of the

1 7 aggravating and mitl~~tlng factors. Each of

18 you must decide tor yourself whether you are

19 satisfied beyond a reasonable doubt that the

20 aggravating factors that you have all

21 determined to eXist outweigh i~ your own. sind

22 any mitigating factors that you personally

enough that you simply decide the existencec
23

24

believe have been e~tablished. It is not

25 of the aggravating and mitigatifig factors.

GERALD W. ABARNO, OFFICIAL COURT REPORTER
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2

3

This is not a aechanical process. You aust

eva~uate the evidence supporting these

factors in making your own individualized

113

4 judgment regarding the appropriateness of

5 either the death penalty or a term of

6 imprisonment as the fitting anu appropriate

7 punishment for this defendant. Your answers

8 depend upon your pers~nal exercise of careful

9 and considered jUdgment.

10 Now. let us turn again to the

1 1 laot question on the verdict sheet. As you

•

~2 can see this question asks it each of you

13 agrees that th~ aggravating factors outweigh

14 the mitigating factors beyond a reasonable

15 doubt. It you unanimously GO agree, put.

16 check OL the first line. Thi. aeans that you

17 have unani.ously dete~~ined that the death

18 penalty is the fitting and appropriate

19 punishment in this case and that 18 the

20 sentence that will be i.posed. If all of you

21 agree that you are not satisfied beyond a

22 reaaonable doubt that the aggravating factora

23 outweigh the mitigating factors, put a check

C· 2' on the aecond line. Th1. mean. that you have

2~ unanimouely deter.inod that the fitting and

GERALD W. ABARXO, OFFICIAL COURT REPbRTBR
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appropriate punishment in this case 1s a term

2 of imprisonment that I will set between 30

3 years and life with a parole eligibility

4 prohibltion of 30 yeara and that is the

5 sentence that wl11 be imposed.

6 If a thorough and careful

7 deliberation tor a reasonable period ot tim.

8 fails to produce a unanimouB agree.ent and if

9 you are satisfied after thoughtful

10 consideration that continued discussion would

~1 not likely result in any unanlrous agreement.

13 reach a unanimous agrec~ent on thl. que.ticn
(

1 2 put a check on the third 11ne. A fallure to

14 wlll result in the imposltion of a aentence

15 of imprisonment wlthln the 11mits I have

16 described as I have indicated on the verdict

17 sheet.

18 Very shortly you will retire to

19 the jury room to begin thie moet important

20 process. You should coneult with one another

21 and dellberate together with a view to

22 reaching an agree.ent it you can do 80

23 without vlolence to your lndlvidual

c 24 judgment. Each of you mu~t peraonally declde

25 the approprlate punlshmant. but you should do

GERALD W. ABARNO. OFFICIAL COURT REPORTIR
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1 so only after an impartial consideration of

2 all of the evidence with your fellow jurors.

3 In the course of your deliberations you

, should not hesitate to re-examine your own

5 views and to change your mind if you becoae

6 convinced that you were wrong. On the other

7 hand you should not surrender your honest

8 beliet on the weight or ettect ot the

9 eVidence solely because ot the opinion of

10 your fellow jurors or for the mere purpose of

:1 rcturnin~ a verdict.

13 point in thes~ proceedings you are the voiee
(,

1 2

14

You are not partisans.

and the conscience of the community.

At this

You

15 must decide the titting and appropriate

16 punishment in this case without any bias,

17 passion or prejudice "hat.oever. You •• Y,

18 however. if you choose to, consider sympathy

19 In your deliberations, but only insofar a. it

20 may relate to an established aitigating

21 factor or factors. Mere syapathy which is

22 unrelated to any aitigating tactor aay not ba

23 considered at all, but you may cona1der any

c· 2' sympathy generated by th~ establishaent ot

25 any mitigating tactor it you tind it relevant

GERALD W. AaARNO, OFFIC.AL COURT REPORTZR
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to your evaluation of the balance of the1

2 aggravating and mitigating factors. I need

3 not impress upon you. I know, that it is your

• duty to render an absolutely fair and

5 impartial verdict. The State and the

6 defendant _re each entitled to your fairest

7 consideration. your closest judgment and your

8 impartial decision. If it should become

9 necessary for you to communicate with me

10 during your deliberations or it you

11 collectively have any question to address to

c 12

13

14

me, the sheriff's officers will supply you

with pa~er an~ pencil for that purpo.e.

Now. if you'll excuse me one

15 moment, I will need to confer with coun•• l.

16 Please ~as8 the verdict sheets over to the

17 sheriff's officers.

18 (The following take. place at

19 .idebar. outside the hearing of the jury)

20 THE COURT: Mr. Tala.nik.

21 MR. TALASNIX: No objection. to

22 the charge.

23

2'

25

THR COURT: Nr. Preeton.

MR. PRESTON: Several thing.,

Judge, became apparent to .e a. you read the

GERALD W. ABARNO, OVVICIAL COURT R&PORT&R
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~ 1 charge. One was that I believe the law 1.

117

2 that they may consider as mitigation evidence

3 from any phase of the trial, anyplace, and I

4 don't think that that was stated. I think

5 you limited it

6 THE COURT: I think I expressly

7 said that. Hold on while I cheCk. I said

8 you should consider in mitigation any

9 evidence that h3S been presented whether or

10 not your attention has been specifically

11 addressed to that eVidence by the attorneys

(
1 2 tha~ helps you to evaluate this defendant, et

13 cetera.

1 , MR. PRESTON: But there •••

15 only one place that you referred to the

16 phases ~f the trial and in that place you

17 limited it only to t~~ second phase. this

18 phase. and that's what I think was

19 THE COURT: No, I aleo •• 1d

20

21 beginning.

22

MR. TALASNIIt:

MR. PRESTON:

Near the

l1kay. the next

23 point waa you expl~ined to the Jury what thay

(. 24 needed to do In order to check off yea tor

25 aggravating factor, that they h~d to be

GZRALD W. ~aARNO. OPPICIAL COURT ~!PORTER



D 1

2

3

118

unanimous beyond a reasonable doubt, but they

just finished a procedure where they nad to

chec~ off no. It was never said that it had

, to be unanimous.

I said anyone or5

6 more of you.

l' H E C 0 U R l' .:

I said that three tlaes. "It

7 anyone or more of you are not satisfied

8 beyond a reasonable doubt about the existence

9 of this aggravating factor. you are to check

10 the line marked no."

1 1 MR. PRESTON: Thcln I do

(
1 2

13

14

wit~draw the objection. I didn't hear that.

Thirdly, In the mitigating factor, nuaber two

on the mental disease/detect wa. withdrawn by

15 the defense in the course of the testl.ony

16 and nev~r argued to the jury with respect to

17 this and the verdict ;heet and ao .hould not

18 appear tor their consideration, but a1ao •• I

19 recall now from the su.mations and everyth1ng

20 in your charge, the only ba.l. we had in that

21 mitigating factor wa. confor.anee conduct to

c

22

23

24

2~

the standards of the law. We never argued

about his understanding.

THE COORT: I a ••atiatied

MR. ~RtSTON: I tnlnk that

GERALD W. "SARNO, OFFICIAL COURT iUIPOItT&1t



1 should be withdrawn.
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2 THE COURT: Il m satisfied on

3 both points that the jury can agree in its

4 evaluation of the evidence to conclude a

5 mental defect eXisted or to conclude that he

6 couldn't conform his conduct as a result,

7 even though it wasn't argued to them and even

8 though--

9

10 that. It

IlR.

was the

PRI!:STON, No,

understanding

I did argue

that I didn't

:1 argue and that r didn't produce any evidence

c. 12

1 3

14

on.

THE COURT:

notwithstanding that is

I think the jury

tree to evalUate the

15 eVidence and reach that conclusion even

16 though you didn't argue it and even though

17 you didn't expressly submit any eVidence that

18 you thought was intended to convey that. I'.

19 going to charge the. both.

Judge, I •• intain all my previoua objection.

to the verdict sheet and the charge.

tTne sidebar conference wa.

(;

20

21

22

23

24

25

concludedl

MR. PRIlSTON,

THE COURT:

Other then that,

Ml •• Carmen. Mi ••

'.
Gl!:ftALD N. ~BAft~O, Or7ICIAL COUftT ~IPOftTllft
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1 Allmond, Mrs. Wright and Mr. Huetel, as the

2 alternate jurors you have heard all the

3 evidence and arguments pertaining to the

4 question of the fitting and appropriate

5 penalty in this case and have received the

6 Court's instructions. I will ask you to

7 remain available here in the courthouse to

8 await the jury's ver~ict and to be prepared

9 to join the deliberations if the need

10 arises.

Mr. DePietro, as the foreman of

13 the jury's de"ermina~1uns on the verdict
(

12 the jury! will ask you to keep & record of

14 sheet by placing the checks on the

15 appropriate lines or in the case of the

16 mitigat\ng factors recording the nuaber of

17 jurors who do and do not find evidence of

18 mitigating ·factors. When the jury has

:9 completed its deliberations I will ask you to

20 keep the verdict sheet and return to the

21 courtroom. If you advise •• at that ti ••

22 that the jury has coaplated deliberations, I

23 will ask you to pr.esent the verdict .heet to

24 me through the shwritt'e ~fflc.r tor r.view,

•

25 after which I shall return the verdict sheet

GERALD W. ABARNO, OPPICI~L COURT RapORTIR
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to you and ask you to announce the verdict.

After the jury verdict has been received I

will ask the clerk to poll the jury or call

your names individually to deter.lne that you

have agreed with the verdict as it will be

(Jury attendants sworn

Please swear in the sheriff's

1

2

3

4

5

6

7

8

9

announced.

officer.

TilE COURT: Ladi ... and

10 gentlemen, you may retire to deliberate upon

11 your verdict.

(Jury r .. tir .. d to delib .. rat .. atc 12

13 2:10 p.",.)

14 TilE COURT: Gentlemen, the

15 r .. cord will r .. tl .. ct that th .. jury r .. tired at

16 2:07. Does .. ith .. r ot you n .... d tor this

17 afternoon a tora of the verdict sheet, a

18 copy?

19

20

21 convenient.

MR. TALASNIIC: Vee.

MR. PRESTON: It would be

the polling question with you. I have

written out an appropriat .. poll question that

I think tak ... CMre ot the proble. that I

(.

22

23

24

25

THI! COURT: I want to discu ••

GERALD W. A8ARNO, OPPICIAL COURT RGPORTIR
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perceived the other day regarding how W~ deal

2 with mitigating factors.

3 First, it's my intention.

, unless I specifically am asked otherwise, to

5 poll only 1n the event of a determination of

6 the death sentence. If r am, it Is my

7 present intention, which I want to discu.s

8 with you and invite your input on, to poll In

9 such a fashion 35 enables the jury

10 individually to answer simply yes or no to an

1 1 u:tiaate question. The question then becomes

13 to ask them given the fact that In the case
(

1 2 how do you phrase the question you're going

l' of mitigating factors they need not

15 necessarily be unanlmoue? I have therefore

16 come to the following phraseology. Tell me

17 what you think.

18 Ladies and gentlemen, I'm going

19 to ask the clerk to call your names

20 individually. When she does, please answer

21 only yea or no to the folloWing que.t1on. Do

22 you personally agree that, first, the

23 aggravating facto~ or factor., depending on

c· 2' what they return, h.v~ been e.t.~ll.hed

., ,
~ .

25 beyond a reasonable doubt; .econd, the

GERALD W. ABARNO, OFPICIAL COURT RepORTER
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~ 1 aggravating tactor or factors outweighs the

123

2 ~jtjgatjng factors beyond a reasonable doubt

3 or, 1n that one, that there are no mitigating

4 factors, and thlrd, the death penalty la the

5 fitting and appropriate sentence 1n this

6 case.

7 MR. PRESTON: And also you

8 should answer yes only it your answer was yes

9 to all of those three questions.

10 THE COURT: Mr. Talaanik.

1 1 l'iR. TAr.ASNZK: I have no

proh~em with that, Your Honor.
(

1 2

13 THE COURT: Okay, I'll .ake an

14 approprlate referral to that at the end.

15 Okay, we'll be 1n rece ••. · Pleas. re•• in at

16 hand. :t's now about ten after twelve. I

11 think at least anti1 ene, you are tree to go

18 to lunch. I w111 rea.in here. The evidence

19 1n the matter should be reviewed. I

20 .entioned on the record yesterday tha

21 specific ite.s. I believa the clark ha. the.

22 all.

23 MR. PRESTON: I. Mr. Highlander

(.. 24 here . .Judge?

(Dl.cu •• lon off the record).

GERALD W. A8ARNO, OPPICIAL COORT RIPORTIR



1 (Whereupon a recess 1s taken).

2 THE COURT: Counsel, the record

3 will reflect the following. At about five

, after three the sheriff's officer advised me

5 that the jury had requested another verdict

6 sheet as a~parently according to the tore.an

7 the first one had gotten meased up or

8 something of that nature. I sent a separate

('

9 verdict sheet In with instructions that the

10 foreman was to destroy and retain the papers

11 that comprised the original sheet and he was

to keep that 1n a separate envelope, for

13 which it is m} plan to have hi. take that and

14 throw it away, but I sent a .eparate .heet 1n

15 with a separate envelope for the verdict. I

16 was advised by the sheriff at 3:34 that the

17 jury had completed deliberations. Ple •• e

18 have the defendant join us.

19

20 courtroom).

(Defendant entered thQ

21 THE COURT: Please esk the jury

22 to join us and have the elternetes placed in

23 the front row. 1 ~ould caution the ••• bera

24
.

of th~ audience that the return of the

2S verdict 1. to be met with no co.~ent or

GERALD W. AaARNO, OFFICIAL COURT ItKPORTKR
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2

1 25

display of any kind.

•
Mr. Huet'el and ladies, the jury

3 has completed deliberations. You IDBy have a

, seat right there tor the moment.

5

6 at 3:'5 p ....

(Jury returned with a verdict

7 THE COURT: Mr. DePietro, the

8 sheriff has advised .. e that the jury has

9 completed its deliberations, is that

10 correct?

,
\.

1 2 Hona _~.

MR. DE ?';ETRO: Yes, Your

13 TOlE COURT: Would you be good

14 enough to return the verdict sheet to me tor

15 the moment, please. Thank you. All right.

16 thank you.

17 Mr. DePIetro, I .. ill ask you if

18 you will stand and indicate the answers that

19 the jury has reached to the questions as I

20 .. ill read the ... Ag;ravatlng tactor.,

21 question one, do you u~.nl.ou.ly agree that

22 beyond a reasonable doubt the defendant

23 purposely or kno .. 1n~ly created a grave riek

c 2'

25

of dea ,h to Patrick SUllivan?

lIlR. DZ PIETRO: Yes, Your

•
ole

GERALD W. ABARNO, OFFICIAL COURT RepORTIR
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Honor.

THE COURT: Number two. do you

126

3 unanimously agree that beyond a reasonable

, doubt the murder was committed for the

5 purpose of escaping trial or punishment for

6 another offense committed by the defendant?

7

8 Honor.

MR. DE PIETRO: Yes, Your

9 THE COURT: Page two,

10 mitigating factors. Question one, and here

11 yo~ will give the numbers of jurors who ma~e

13 defenda~t was ~nder the influence of extreme

"(
" .

1 2 the appropriate findings. Question one, the

14 mental or emotional disturbance; nuaber of

15 jurors yes.

16 MR. DE PIETRO: One.

17

18 no.

THE COURT: Number of jurors

19 MR. DE PIETRO: Eleven.

20 THE COURT: Question nuaber

21 two, the defendantls capacity to appreciate

22 the wrongfulne •• ot his conduct or to confora. .

23 his conduct to th~ ~equlrement. of the law

24 was slgnlfic.nt~y Imp~lr.d f1r.t ••• r •• ult

25 of mental d1se •• e or defect. Number y •• ?

GERALD W. ABARliO. OFFICIAL COURT IIkPOIlTl1I
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•

Number no?

Number no?

As to question

1

2

3

4

5

6

7

8

9

number yes?

MR. DE PIETRO:

TilZ COORT:

MR. DE ?:;:ETRO:

THE COORT: As

MR. ilE PIETRO:

THE COORT:

MR. DE PIETRO:

THE COURT:

Two.

Ten.

to intoxication,

Two.

Ten.

10 three. any other factor which is relevant to

11 the defendant's character or record or to the

13 jurors yes7

14 MR. DE PIETRO: Two.

15 THE COURT: Number no.

16 MR. ilE PIETRO: Ten.

17 THE COURT: On page three, the

18 question is not answered, 18 that correct?

19 MR. DE PIETRO: That is

c 12 circumstances of the offense. Number ot

20 correct.

c

21

22

23

24

25

THE COUAT: Ves, page four.

read the answer that the jury has given to

the question, do th~ aggravating factor or

factor. outweigh the ~itigat1ng factor or

factor. beyond a rea.onable doubt?

GERALD N. ABARNO, OrrICIAL COURT REPORTER
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1 MR. DE PIETRO: We are unable

2 to reach unanimous agreement on this

3 question.

THE COURT: Thank you, sir. you

5 may be seated. Would you be good enough to

6 hand the original verdict sheet to me7

7 Gentle~en. anything else that either of you

8 would have me do or say before I address the

9 jury?

10 • MR. TALASNIK: Nothing, thank

11 you. Your Honor.

(
12

13 you.

14

MR. PRESTON:

THE COURT:

Nothing, thank

Ladie. and

15 gentlemen of the jury, and I .pecifically

16 include in my remarks the alternate .ember.

I? of the jury who have served in part by

18 patient availability, with the return of your

19 verdjct you have coapleted the service tor

20 which you were called. Por a relativaly

c

21 short period of ti.a you have been an

22 e •••ntial p~rt of the judicial branch ot our

23 government, a government who.e tor. we

believe" to be superior to any other other on

the race of the earth. One of the rea.ona

GERALD W. ABARNo, oPPICIAL COURT REPORTSR
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for this belief is our ability to turn to the

community through the jury system and to

3 impose on the time, efforts and ~bl1ities of

4 people such as yourselves to resolve these

5 kind ot cases. Without that ability our form

6 of government would not function, so I hope

7 that in spite of the difficulties and

8 problems in this case you have achieved a

9 real measure of personal satisfaction in

10 having served the community.

(

1 ~

1 2

On beha~f of the parties, the

attorneys and the Court itself, I express my

13 thanks and apprtciation to you tor your

l' work. The key to your ability to function as

15 a jury, as I know you now realize, haa been

16 the ability of each one of you to discuss

17 freely and openly with each other your views,

18 thoughts and opinions concerning this ca.e

19 during your deliberations. That freedoa of

20 discussion wa. fostered by the understanding

21 which each ot you shares that wha~ is said

22 and done in a jury roo. 1. an exchange of

23 contldenc~ among equals with reliance on the

C. 2' fact that the confidentiality will never be

2~ broken. that senae of autual trust and

, GERALD W. ABARNO, o~rICIAL COURT REPORTER
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1 reliance you shared was essential to the

2 success of thE deliberation process. Were

3 only one of you to discuss with outsiders

, those shared confidences. those open

5 expressions of 1ndivi~ual views. you would be

6 guilty of breaking the faith and trust

7 reposed in you by the others. If jurors were

8 to turn into public gossips, the jury system

9 as we know it would cease to function

10 effectively.

13 of the attorney~ or litigants connected with
(

1 :

1 2

You should be aware that we

have a rule of court which provides that. none

14 this ase nor anyone acting for thea .ay talk

15 to you about anything touching upon your

16 service or decision in this matter without

17 first seeking an order of this Court

coverage trom the media. radio, televiaion

not likely to occur, but if it does happen

you should report that fact to ••
immediately.

You are aware I a. eure that

this c.s. ha. at'cracted aoae attention and.

You may be questioned. by

c

18

19

20

21

22

23

24

25

permitting them to do ao.

and. newspapers.

Such a contact is
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m
~ 1 reporters or other media representatives.

2 You should understand that there 15 a

3 constitutional right for the media to seek

, intormation from jurors or others. There is

5 no way to prevent this type of questioning,

6 nor should there be, but you yourselves have

7

8

~he ability to control the situation.

have the right to be private citizens.

You

For •

9 short time you have fulfilled an important

10 public function, but you are now free to to

11 return to your private lives and you are

(
12 entitled to be tree from harr •• sing que.tions

13 of media repres~ntatives or anyone el.e.

The public. the press and the

15 judicial process do not always share the

16 exact same goals Our job in this case.

17 yours and mine, has been to see that juatice

18

19

was done.

public.

This courtroom i8 open to the

The jury room, however, i. not and

20 no one can torce open that door. Therefore

21 if you do no~ wish to be questioned. say no

22 when asked and stick to it. Reportera are

23 known to be per.iat~nt. It you do not wish

C·'.
.~

to apeak, do not apeaK at all. Once you

2& atart to anawer ao •• que.tiona, it can be
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harassed a~ter clearly

to be left alone. call

1

2

3

4

very difficult to stop. Make your

clear. emphat~c and final. If you

are being badgered or

indicating your desire

position

teel you

5 me.

6 Should you decide to discuss

7 the case with anyone, media or otherwise,

8 please keep in mind what I have told you.

9 All jurors have a right to expect that their

10

••

discussions with their

deliberations will be

tellow jurors during

kept confldentla~.

(
1 2

1 3

14

15

16

Therefore if you do choose to discuss the

case under the =lrcumstances, you should not

make ~ny statement that you would not be

prepared and willing to repeat it necessary

under· oath in open court and in the presence

17 ot your tellow jurors.

18 You are now excused. You leave

19 with our thanks and with the reward that

20 comes trom your own sati.faction in having

21 aerved our co ••unity and our ~y.t•• of

ther •• pect to

courtro· ....

'11thTHE COURT:

Thank you very .uch.

(.1ury leaves the

the alt;,rnates).

justice.

together with

22

23

_24

25

c..-
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r::'l
~ 1 verdict of the jury, judgment of course has

2 already been ~ntered on this count. Sentence

3 will be imposed on this count together with

• the remaining counts tor which judgment has

5 already been entered on Friday, 3uly 21, in

6 this Court at nine a·clock. I have already

7 ordered the preparation of a pre-sentence

8 investigation report and will, Mr.

9 Highlander, send somebody to see you fro. my

10 staff within the next few days to get some

~l information in connection with the

12 preparation of that rp~nrt.

13 Gentlemen, is there anything

14 further that needs my attention with reapect

i5 to the proceedings in this mstter?

16 MR. TALASNIK: Nothing, thsnk

17 you, Your Honor.

18

19

20 rece ••.

MR. PRESTON:

THE COURT:

Nothing, ,Judge.

The .atter is in

21 (Adjourn)

22

23

C 24

25

GERALD W. ABARNO, OFFICIAL COURT RIPORTIR



~r8 1

2

3

4

6

7

8

9

10

---------- ---.---------..-- ---------.--------.- '-1

134

C E R T I F I CAT ION

c
::i 1

1 2

13

14

15

16

17

18

19

20

21

22

23

r, GERALD W. ABARNO, A CERTIFIED
SHORTHAND REPORTER AND OFFICIAL COURT
REPORTER OF THE STATE OF NEW JERSEY, DO
HEREBY CERTIJY THAT ~y. FOREGOING MATTER IS A
TRUE AND ACCU~ATE TRANSCRIPT OF MY
STENOGRAPHIC NOTES TAKEN AT THE TIME AND
PLACE HEREINBEFORE SET FORTH.

/;?&~-/.~iLD W. ABARNO, CSR
OFFICIAL COURT REPORTER

LICENSE NO. XI00326

(: 24

25

GERALD W. ABARNO, OPPICIAL COURT REPO~TE~



-'utt'-
:' ~(j kv.

•

I

-

- x

STATE OF NEW JERSEY.

Plaintiff. :

SUPERIOR COURT OF NEW JERSEY
LAW DIVI&ION - CRIMINAL
ATLANTIC COUNTY ~~~

INDICTMENTS NO. 8~~lJ
87-02-023Z. 87-02-'1l'JWll-::' \
86-03-0590 _

~
. -II.

. '3 - "'<--'T-v: r4.4- !:
.Qrlwr~

STENOGRAPHIC

TRANSCRIPT

vs.

RICHARD HIGHLANDER.

Defendant.

:

OF

SENTENCE

.-.
~.,

- - - - - - - - - - - - X

MAYS LANDING. NEW JERSEY
JULY 21. 1989

B E FOR E: HONORABLE STEVEN P. PERSKIE. J.S.C.

TRANSCRIPT ORDERED BY:

JAMES JUKES. ESQUIRE
Asaistant Deputy Public Defender

A P PEA RAN C E S:

MURRAY TALASNIK. ESQUIRE
Assistant Prosecutor
On behalf of the Plaintiff

MICHAEL PRESTON. ESQUIRE
AND NATHAN DAVIS. ESQUIRE
On behalf of the Defendant

r
'(.•..

LUCILLE A. KELLY. CSR. RPR
Certified Shorthand Reportar
License No. XIOI052



, .

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

THE COURT: This is before me for

dispo$ition of a number of matters. sentencing

with respect to Indictment 88-06-1443 on the

jury verdict. I also have two other

indictments on the Court's calendar. Court's

list, regarding Mr. Highlander. those being

88-05-1343 and 89-02-0453.

In addition. I was given earlier this

week, and gave to counsel, defense counsel. a

violation of probation complaint with respect

to three matters. It app~ars froa ay review

that in July of 1986 Mr. Highlander was placed

origin.lly on pr'- -tion on an Indictaent

86-03-0590. In July of 1987 that probationary

term was revoked. and sentence on that

Indictment 86-03-0590 was suspended for a

period of five years.

At the same tiae in connection with two

other indictaents. 87-02-0233 and 87-02-0325.

Mr. Highlander was placed on probation by

Judge Greenberg in July of '87. The probation

department has brought violations of those two

probations before ae for failure to reaain law

abiding which I perceive. Hr. Preston. the

conviction on the now indictaent constitutes.
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as a matter of la~. and, accordingly,

determine that the probations i.posed on

Indict.ents 87-02-0233 and 87-02-0325 in July

of 1987 have indeed been violated by operation

of law, given the conviction on Indict.ent

88-U6-l443, as a consequence of which I will

revoke the probations that were i.posed in

July of 1987 on those two indict.ents.

That, I perceive, requires .e then to

resentence on the violations of probation on

those two indict.ents, and to sentence on the

suspended sentence that was afforded in July

of '87 on the ~rininal indict.ent.

I have received in connection with the

proceedings this morning the violation of

probation complaint to which I have .ade

reference. I have received original

Pre-sentence Reports that were prepared in

connection with the Indict.ent 590 in July of

'86 sub.itted in front of Judge Greenberg and.

again, in July of '87 sub.itted to Judge

Greenberg. I have reviewed as well the

Judge's state.ents of reasons, and aggravating

and .itigating factors for all of those

.atters, copies of ~hich I have afforded to
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Hr. Preston.

In addition. I have received the

Pre-sentence Report that has been subaitted to

ae under date of -- it's not dated. It was

prepared and subaitted this week for today in

connection with Indictaent 1443. In that

respect. I observe that on the face sheet

there are a COU91e of aisstateaents with

respect to the degree of the offenses that are

involved. Specifically. with respect to Count

2. it is alleged there it'R a third-degree

offense. It is in ay view a second-degree

offensp. Court 1 ;R not identified. but it

is, in my view, a fourth-degree offense.

Count 7 is identified there as a fourth-degree

offense and it is, in ay view. a third-degree

offense.

In addition to the content of the

Pre-sentence Report as it appears. appended to

the report for ay consideration. and which I

have considered. are a nuaber of attachaents,

including soae discovery and stateaents

attendant to 90ae of the earlier incidents.

specifical y the 1986 incident involving tyler

Fitzgerald; docuaents froa Coral Ridge
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Psychiatric Hospital of 1975; Dr. Dire's

report of June 6th which tracks the testi.ony

that he gave in this .atter. and his

curriculu. vitae; transcripts of -- not

transcripts. su••aries of interviews contained

undertaken by Tessie Alfonso with Lucy Webb

which. to a certain extent. and to a certain

extent not. wer9 included within the testi.ony

that was offered.

Also. a su••ary of an interview between

Tessie Alfonso and Loni Savage. and anotber

ith the defendant's father. Richard

Also. a supple.ental

report by Dr. Dire of June 17 of this year. a

copy of so.e of the language fro. the DSM. the

relevant parts.

I have also received and considered two

letters: one dated July 12. 1989. fro. Mr.

and Hrs. John Si.onelli. that would be Senior.

and a letter of July 12 fro. John Si.onel1i.

Junior.

Hr. Preston. have you had the opportunity

to review all of that .sterial with

Mr. Highlander?

MR. PRESTON: ~udge. I have not received
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any letter from John Siaonelli. Junior. I

received a letter from Mr. and Mrs. Siaonelli,

but I have not received anything froa

Mr. Siaonelli.

THE COURT: You may exaaine the letter

fro. Mr. Siaonelli. Junior. I will need it

back.

MR. PRESTON: Thank you. Judge.

THE COURT: Have you reviewed everything

else with Mr. Highlander?

MR. PRESTON: I have.

THE COURT: Before I hear froa

Mr. Preston and Mr. Talasnik and, of course,

Mr. Highlander and anybody else who properly

should be heard. let me address preliainarily

issues representing the five counts of the

indictment before me that are available for

sentencing.

Specifical~y. what I want to hear

preliminarily. I guess, Mr. Talasnik. first,

from you is what position the State has. if

any, with respect to the question of a aerger

and/or concurrent or consecutive sentences

regarding the first, second, third, sixth and

seventh aunts of tbe indictaent.
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I would also like to hear from you on a

preliminary basis as to what your position is

in connection with the two unrelat~d pending

indictments that are before the Court.

MR. TALASNIK: Thank you, your Honor.

The two indictments that aTe left pending as

against Mr. Highlander are both theft

offenses. One ~ndictment, specifically

88-05-1343, charges one count of bad checks.

The other indictment, 89-02-0453 is in a

number of counts specifically a theft, but

they all address offenses characterized as

theft: misappl '-~~1nn of entrusted funds.

failure ~o file tax returns and failure to

turn over taxes collected. These matters are

unrelated to the homicide indictment and are

available for disposition.

I have reviewed these matters with the

Prosecutor, and we have determined that it is

no longer appropriate to pursue prosecution "of

these matters. By virtue of the jury's

verdict on the murder indictment, the

defendant must by operation of law be

sentenced at least to a term in the New Jersey

State Prison of 30 years with no eligibility
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for parole for that 30-year period; and

because of the additional counts of the

indictment and the violation of probation that

exists, there is the specter of even

additional sentence beyond that.

For those reasons, he has authorized .e

to prepare motions and orders for dis.issal as

to those two indictments, and I would present

the. to the Court.

THE COURT: Mr. Preston, do you desire to

be heard?

MR. P·RE·STON: No, Judge.

THR COURT: The State .having applied for

the reaso~s just indicated and having

submitted orders consistant with those

applications, I will dis.iss at this ti.e

indictments 88-05-1343 and 89-02-0453 as

against this deiendant.

Mr. Talasnik, on.the question of .erger

and/or concurrent and consecutive sentences

regarding the five counts of the indict.ent

that are before me today?

MR. TALASNIK: Your Honor, the State

concedes that Count 2 of the indict.ent, or

perceive~ that with respect to Count 2 of the
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The count in the indictment specifically

desi9nates the specific unlawful purpose for

unlawful possession of the weapon.

specifically by having a weapon without a

It was not

The evidence that was presented to

merge. as a aatter of law. with Count 1. which

is the count charging aurder.

.
specific unla~ful purpose. that that would

the weapon was secured and possessed was

which the weapon was possessed.

indictment. possession of a weapon for a

to find any unrelated unlawful purpose. and

since the specific unlawful purpose for which

effectuated through the murder of Gloria

Simonelli. I be' 'r··. Count 2 would aerge by

~urpose. specifically for the aurder of Gloria

Simonelli; and that ~fter that specific

charged. and the jury was not given an option.

Count 2 merging would also. in the

State's view. cause Count 7 to aerge. the

operatioh of law.

permit.

secured. that it was secured for a liaited

the jury. and which the jury incorporated

within their verdict or accepted for purposes

of their verdict. was that the weapon was

Q~~. .
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purpose was accomplished, the weapon was

disposed of.

Therefore. Count 7. the State concedes.

would also aerge with Count 1. The State

perceives. however. that Count 6 is a separate

and distinct cri.e and doas not aerge. There

is a separate victia involved. a separate act

of violence. specifically in pointing the

weapon at or in the direction of Patrick

Sullivan. and atteapting to cause bodily

injury to Patrick Sullivan through the use of

that weapon: and. so. Count 6 should be.
available for diRoosition.

Thb State also perceives that Count 3

charging cri.inal conteapt does not aerge by

operation of law. The State feels that Count

3 charges a separate and distinct offense:

that the elea&nts of one are not necessarily

lesser included within the offense of aurder:

that there is a different victia with respect

to Count 3 than there is with respect to Count

1. and that \here is an articulable separate

legislative purpose for Count 3 as opposed to

Count 1.

With respect to eoch of those three
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concept. the State perceives that the criminal

contempt would have been complete at the point

that Mr. Highlander pulled the weapon and

pointed it at or in the direction of Miss

Simonelli. There was mor~ than that. and that

went beyond. Therefore. the bare elements of

the offense that were necessary. specifically

the existence of a Domestic Violence

Restraining Order and the commission of a

cri.inal act in violation of that restraining

order. were .et.
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criminal contempt would have been complete. if

in addition to pulling the gun and pointing it

at Miss Simonelli. which would constitute a

fourth-degree aggravated assault. a

third-degree aggravated assault were

committed. which in this case there was: The

shooting at or in the direction of Miss

Simonelli. a bullet that pierced her jacket at

both the ara and the shoulder which did not

strike her body. that that would constitute an

attempt to cause bodily injury with the

weapon. a third-degr~e aggravated assault. and
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at that point the cri.e of cri.ina1 conte.pt

was co.p1eted.

In this case there was .ore. There was

another shot fired into Miss Si~onelli's body

causing her death. There are, therefore.

separate and distinct ele~ents that do not

necessarily constitute lesser included

offenses.

There is. in addition. an additional

ele.ent for the cri.inal conte.pt. and that is

that the cri.inal act co••itted has to be in

violation of an existing Do.estic Violence

Restraining Order. There was evidence of that

in this ~ase. and that particular ele.ent is

not a part of the cri.e of .urder of which the

defendant has co••itted.

So I suggest that the ele.ents of the two

offenses are net necessarily included or

overlapping, and. so, that cri.e should

survive. I also suggest that there are

different victi.s in those two charges. The

victi •• af course. of the ho.icide count i. a

wo.an. a Gloria Si.oneill. The victi. of the

cri.inal COl te.pt 1". the State of New Jer.ey

with the integ ity of the Fa.ily court.
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There was a Court Order in effect which
\

was violated purposefully or knowingly through

the conduct of Mr. Highlander. If it were not

so that there is a separate victim here,

namely. the court system and the integrity of

the court system in the State of New Jersey.

there would be to need for 2C:29-9Ibl to

exist. There w~uld be no need to have a

separate cri.e charging cri.inal conte.pt

where the act of conte.pt constitutes an

independently and separate'y prosecutable

crime, vis-a-vis the na.ed vieti. in this

case, Gloria S:~~-~'li.

So 1 suggest since there are separate and

distinct victi.s, that the two cri.es are

available for sentencing separately and they

do not merge.

And, finally, I also suggest with respect

to that count that there are different

legislative purposes involved with respect to

the cri.e·of .urder. Of course, the

legislative purpose is to protect the lives of

the citizens of the State of New Jersey.
.

With raspect to the cri.e of cri.inal

contempt, aa sp cifically enu.erated in
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2C:29-9(bl, the legislative purpose is to

protect the integrity of the judicial pro~ess

in such a way that when a victia seeks the

protection of the Court through securing a

protective order by way of a Doaestic Violence

Restraining Order, that that order has an

independently recognized existence. and that

the integrity ~f the court process and the

willingness of people to sub.it to that court

process requires that the order have a

separate and distinct identity.

It is siailar to the position taken with

respect to tbprp hotng a separate victia in

that it locuses on a separate legislative

purpose in protecting the integrity of the

court systea in the fora of Doaestic Violence

Restraining Orders.

I suggest, therefore, there are available

for the Court to sentence three counts of the

indictaent, Count I, Count 3 and Count 6.

With respect to the issue of the

concurrent versus consecutive sentencing. the

easier issue deals with Count 1 and Count 6.

In that case. an~ focusing upon the

articulated principl~s of State v. Yarbough
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recorded at 100 N.J. beginning at 627. those

t~o crimes are particularly appropriate for

consecutive sentencing. There can be no free

crimes in a system for which the punishment

shall fit the crime.

That is the principal focus of the Court

in State v. Yarbough. and in this caSe there

are two separate and distinct crimes committed

against two separate and distinct i~dividuals.

There was the murder of Gloria Simonelli.

There was the attempt to c~use bodily injury

with a ~eapon of Patrick Sullivan. Either

crime could ha'-~ ~'~n committed without

reference to the other.

Inasmuch as these are separate crimes

with separate objectives committed against

separate victims and each constituting a

separate act or violence. I suggest that those

two counts are particularly appropriate for

consecutive sentencing.

The c10eer issue on concurrent versus

consecutive sentencing comes with respect to

Count 1 and Count 3. It is clear that the

assence of the criminal contempt is. firat.

the assault and. thereafter. the murder that



•

©
1

2

3

4

5

6

7

8

9

10

11

12

C 13

14

15

16

17

18

19

20

21

22

23

24

25

C

).

16

was coaaitted against Gloria Simonelli.

However, I suggest to the Court that

there is an appropriate aeasure of

separateness to co••end these two counts for

consecutive sentencing, focus~ng priaarily

upon the saae considerations that prevent

aerger. That is to say that there are

separate victi~s involved, and there are

separate and distinct legislative purposes

involved in those two counts.

I suggest to the Court, therefore, that

there are three counts available for

sentencing out ~. '~is indictaent. and that

all three are susceptible and appropriate for

consecutive sentencino. There is, of course,

also the violation of probation, which I

suggest is further appropriate for consecutive

sentencing.

THE COURT: I don't need to hear froa you

on that at this tiae.

MR. TALASNIK: Very well.

THE COURT: Mr. Prest~n.

MR. PRESTON: Thank you. Judge. First,

with regard to the .erger of counts in the

indict.ent, I note initially that while we
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begin with the Blockberger test, New Jersey

has proceeded with a aore flexible test, State

v. Best. and with respect to Count 1 and Count

2. I think that State v. Truglia and State v.

Porter, Truglia at 97 N.J. 513. and Porter at

210 N°.J. Super 383. AI2Ih-Div. (19861, require

the aerger; and I agree with the Prosecutor

that the possepsion of a weapon for unlawful

purpose aust .erge with the aurder.

As to Count 7. I also agree with the

Prosecutor. As to the separateness of Count

J. I do. I do agree with his conclusion. It

does not aergeo lq to concurrence of the

sentence, I think that the test is correctly

cited as Yarbough, that we have consecutive

sentences with respect to Count 1 and Count 6.

However, I do not think that the

rationale as to a consecutive sentence for

Count 3 holds water. The test that the

Prosecutor proposes. if you don't Merge, then

the saae ele.ents which prohibit aerger also

prohibit concurrent sentence, and I don't

think that Yarbough says that at all.

I think that with the Yarbough's test we

are talking about a Gingle or a fractionalized
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transaction a And the transaction was so

integral timewise and purposewise, intentwise

that I think there is no fractionalization.

THE COURT: All right. Thank you. I

find myself, interesting enough, in

disagreement with both of you. I am not

satisfied that as a matter of law the second

count merges with the first. I understand the

flexibility test, but also the flexibility

flux in the State of New Jersey on the

question of mergers.

I recently had an occasion in a different

context to eXDlore that, and that opinion is

before c~e Appellate Division at this point.

I think the elements of the weapons offense

and the elements of the murder are

sufficiently distinct, although in this case,

and I'll indicate factually, there is a

substantial distinction, but the elements are

sufficiently distinct so as to preclude merger

as a matter of law.

I think that what is involved in the

weapons offense is the weapon itself, although

here, of course, to be sure, the weapon was

the inst,uaentality of the homicida. I am not
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On the other hand. I am satisfied under

On the other hand, for the same reason,

the Araour standard that on the facts of this

nature of the facts and given that the weapon

There is case law

I am satisfied thatmust be concurrent.

view, r.~lates ~:._ seventh count, which is

The same conclusion essentially. in my

the other weapons offense.

think that they merge, as a matter of law, nor

murder. and it was possessf~ for that purpose.

are mandated. I believe the sentence iaposed

does the seventh aerge with the first.

I'm satisfied that Yarbough requires any

sentence imposed on the seventh count likewise

be imposed concurrently wi h the sentences of

the first and second counts, as the possession

Yarbough requires that result. given t'he

specifically precluding a merger of the

satisfied that the law requires a merger.

seventh count with the second, and I don't

case. although I believe separate convictions

which was the principal focus of the second

count was in fact the instrumentality of the

of the weapofl without the per.it was both the

same time and ci~cuastances and essentially
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for the same purpose as the offense alleged in

the s~cond count and as the homicide in the

first.

Therefore. I a. satisfied that I should

not merge Counts I, 2 and 7, but that

sentences imposed with respect to all of those

counts should be i.posed concurrent to each

other.

With respect to the sixth count. I a.

satisfied that. as both parties indicate, the

offense does not merge. - a. satisfied that

it ~as. furthermore, under Yarbough

sufficiently d ... __ ..ct so a·s to justify and, in

my view, require the i.position of a

consecutive sentence. I a. satisfied that

under the Yarbough standard it was indeed a

separate act of violence, a different victi•.

The motivations, the rationale. explicitly

were different.

Although the assault was conte.poraneous,

that is sequential. I a. satisfied it was a

different thought process. a different

purpose, an~ that the identity the

separatenea of the identities of the victi.s

and the purpose of the cri.es require .e to
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preclude the free crime concept and require

consecutive sentences.

Regarding the third count, the

fourth-degree conte.pt. I a •• again. in

agree.ent with both parties that the offense

does not .erge, and the ele.ents are separate

and distinct.

I. however. a. satisfied that on the

facts of this case a concurrent sentence,

again. is called for rather than a

c nsecutive. I perceive t~e fact that the

assault occurred in violation of the order to

be an Gggrava ~L> :~ctor of the assault and

may be considered as such. but I consider that

the act of violation of the order here was the

contact and, to be sure. the violent contact

with Gloria Simonelli.

While it is true that in the third count

the victi. is the State and the integrity of

the court process, here I a. satisfied on

these facts that the essence of the violation

of the order was less to e-press any conte.pt

for the Court than it was to fulfill the

defendant'p- purpose in terms of his assault on

Gloria Simone1 i.
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THE COURT: Yes.

a consecutive sentence on the sixth count.

THE COURT: You .ay.

aggravating factor in that assault. in the

to present by way of

Accordingly. while I consider it an

I
HR. PRESTO~: Judge. first. with re8pe~t

MR. PRESTON: Hay I have a .o.ent. Judge?

MR. PRESTON: Including the violation of

probation. Judge, you said?

first, second, third, and seventh counts, and

intend to i.poce concurrent sentences on the

Accordingly. with respect to the several

With that background, Mr. Preston. I will

sentence should be i.posed.

homicide. I am satisfied that a concurrent

indictment. the violations of probation or the

imposition of sentence on Indict.ent 590.

sentences on all of the. separately. but I

chaFges of the indict.ent. I intend to i.pose

sentence regarding either the charges in the

invite you to address your attention to

There is the third f~op the last page of the

to the Pre-se~tence Report -- I have 80.e

.atters to bring to the Court's attention.

.
whatevrr you c~~~
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then attachments.

to the Court. Mr. Davies never came forth.

the Court's consideration. All of these facts

report immediately prior to the letter --

•
Right. Yes, Judge, that'sMi. FREGT v

MR. PRESTON: That would be probably page

None of this came forth as factual matters for

incident.

31, then. Well, it's a case discussion of

~HE COURT: I have 31 numbered papers and

John H. Davies, manager of the World Tower

it is the page immediately preceding the

letter from the parents ~f Miss Simonelli.

THE COURT: Okay. I have it. That's

Hotel. It is the -- in my copy of tbe re~ort,

from an old Pre-sentence Peport from the 1986

disputes the facts that are set forth in that

report. None of that was in any way presented

are disputed by the defendant.

All right. With regard to the Coral

Ridge report that was apPended, the defendant

has, obviously, disputed matters in that

correct. On that report, the defendant

report as indicated by the Pre-sentence Report

and --
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THE COURT: I have his assertions as they

are contained in the interview.

HR. PRESTON: And he wishes to make known

that those matters are disputed. Additionally

-- there are additionally several places

within the Pre-sentence Report and the

materials that the Court has, a number of

allegations mane by Tyler Fitzgerald, and the

defendant disputes those allegations as to

that specific person also, and wishes the

Court not to consider the•.

On the violation of probation complaint,

the CO'lrt has ~?,~~ ~isposition with respect to

charge one. The underlying basis for charges

two and three have been dismissed. Are the --

THE COURT: I'm not concerned about tbe

failures to pay, if that's what you are

getting at.

HR. PRESTON: The comments that were made

within the comment section on the report, I

think that the Court can see that those

comments, are in~ppropriate, given the rulings

under the Supreme Court Bayless and Holino,

and would ~,k the tourt te disregard them.

THE COURT: The conclusions mayor may
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THE COURT: It is clear that the

still for me tc deteraine.

HR. PRESTON: I indicate that the

the probation department.

on inappropriate

HR. PRESTON: Judge, as to the sentence

probation officer reached his conclusions

conclu don is L.::. ..

were inappropriate. Therefore, insofar as the

bound by the applicable principles of law,

reasoning, we ask the Court to disregard it.

the sentence are set by the Court and not by

itself, there were a number of interesting

legal issues which an attorney could becoae

enthralled in in this case in teras of aerger,

after setting forth a numb~r of reasons which

in terms of concurrency of sentence, in teras

not be. I will certainly agree that I am

rather than the opinion of the probition

appropriate sentence may be and whether or not

.
of the vio~&tion of probation, State v.

~~~l~~~, [l~l~_y~_r~~Q~~gh; and they, I

officer, but the question of what the

the opinion of the probation officer is

consistant with an appropriate sentence is

operative rules that govern the question of
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suggest. for the most part eventually

evaporated. They were an intellectual

eKercise. given the nature of the sentence

which the Court had at its disposal.

I would like to set forth. briefly. some

of the thoughts and the positions of defense

that went into those. I t~ink it's necessary

for the record, and I think it's necessary to

state where eKactly we believe the law to lie.

so I'll attempt to do that very briefly.

I think the Court has already considered

.hat we had to say about the merger and the

concur~ency of p~~~~nce on the ho.icide

indictmertt.

With respect to the violation of

prObation. I suggest to the Court that given

the reasoning in Bayless and Molino. and given

the character of the sentence, the sentencing

procedural character that the Court now faces

in 86-03-0590. the suspended sentence. that

the principl~s of Bayless and Molino equally

apply. Basically. they do no .ore than set

forth and reaffir. the standards of the code

which are ~ppposed to be i.posed on any

sentence and which, unfortunately, over a
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period of years has been neglected in

sentencing ~ith respect to violation of

probation.

I don't think the Supre.e Court .ade any

new law with Bayless and Molino. I think that

it was what we were supposed to be doing the

whole ti.e and weren't doing; and insofar as

that's true. I think that Bayless and Molino

govern and apply to suspended sentence also.

It might be a different story if the suspended

se tence was in the nature of that a specific

sentence was imposed and imposition was

suspended ..

THE COURT: Mr. Preston. I agree with

you.

MR. PRESTON: I look. therefore, to

Bayless and Molino with respect to all of the

indict.ents fo~ which he is to be sentenced on

the violation of probation. and I note the

following based on what I have just said. the

following criteria. and the specific r ••ark.

of the Court on page 178 Bayl ••• : ·W.

anticipate that it will b. a rare ca•• in

which the balance of the original aggravating

factors' -- 'originat aggravating ractor. and
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the surviving aitigating factors weigh in

favor of a term of imprisonaent greater than

the presuaptive sentence or of a period of

parole ineligibility."

I can't say that I have had the

opportunity to argue that aany cases under the

Bayless standard in recent aonths. but I can't

say froa ay experience that what I have just

said has applied to those cases. I can't say

that it has been rare that the aggravating

t at the extended tera, that the ainiaua

parole eligibility, has been iaposed or the

maxiaua of the minimum parole eligibility has

been iL~osed. And, therefore, I coae to this

case with soae hesitation as to how to

proceed.

I would urge, again, that there -- even

though the baeis for the violation was a

hoaicide case, that does not aake it a rare

instance, because Bayless itself says you can

not use what has happened since the offense as

an aggravating circuastance to tip that

balance. It can only lighten or lessan

aitigating circuastances. And when I go

through the aitigating circuastances as they
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are set forth in the Judgaents of Conviction,

I don't see where that heavy balance can be

set forth.

The other thing which Bayless delves

into. and I think is certainly not unique to

Bayless. is there is no double counting of

these aggravating factors, that the Court use

certain reasons for giving a aaxiau. sentence,

and can't use those reasons again to give a

consecutive sentence. and it can"t use those

reasons a third time then to give ainiaua

parole ineligibility. You can't double and

triple count has.~ ~n the saae reasons.

Now. in this particular case. if one were

to add up all of the counts and all of the

degrees of the offenses. I think you would

come to a total of something like 23 years. I

think you woulG coae to a ainiaua parole

eligibility of soaewhere around 12, 13 years.

Unfortunately. the tiaes when we aight

have done that just like a snap of the fingers

are gone. And I think Bayless and Holino. the

prohibition against double counting really

can't perait that kind of sentence for this

violaLioL of probation. I would suspect that



e~~
1

2

3

4

5

6

7

8

9

10

11

12
. .

o. 13

14

15

16

17

18

19

20

21

22

23

24

25

C~

30

•

there are probably three or so, perhaps four,

of these counts in the indict.ents for the

sentence of the violation that could be .ade

consecutive.

I would suggest to the Court that in

being .ade consecutive, they also couldn't be

.axed, and there couldn't be .ini.u. parole

ineligibility tacked onto it because there is

a dearth of aggravating factors, there is a

dearth of reasons for doing that, since we

have to consider the violation as it stood

independent of the subsequent events since

their original sentencing, except for the fact

that som~ .itigating weight .ight be lessened.

So I don't think that that's possible, to

give that kind of heavy sentence. I would

suspect that somewhere in the range of 9 to

perhaps 12, 14 years, so.ething like that with

no .ini.u. parole eligibility .ight fall

.ithin the Bayless standard.

I a. not advocating any of that at this

ti.e. Judge. I a. not saying that's the wise

thing to do. I'a not saying that's the just

thing to do. I a• • erely eaking so.e

observations, as I went through it, to



•

31

the other a .. tter.

the defense position.

deteraine where we would stand with respect to

Given all that, what can I say about the

Your Honor

33 years •.

There is no

I can't argue anything to

Your Honor aust sentence to

to aore, can't sentence to less.

The ~ue8tion, th~n, on the hoaicide

weapon, it's a Graves Act offense.

the options which the Court seeas to nave, I

Mr. Highlander today? Mr. Highlander is

wearing handcuffs today, and despite all of

~~cale~ says you can't sentence to aore, so

sentence that you would iapose on

30 years ainiaua parole for the hoaicide

State v. Yarbough or the ae7-ger questions

charge. You can't sentence to less, and Sta~

the Court also.

indicate concurrent sentence with respect to

suggest that there are certain handcuffs on

we are stuck ~ith ~o years.

you about that one way or the other.

The aggravated assault of Patrick

Sullivan, a third-degree offense, involving a

option a~out that.

There is nothing I can say about any of that.

aust sentence to three years, can't sentence
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charge is what will you give him between 30

years and life? What will you give him?

I turn, no~, to the violation of

probation. There is no way that I can

conceive that the Court can disregard or be in

any way extremely lenient with respect to the

violation of probation. I don't think that

can happen. In that respect, also, your

Honor's hands are tied.

The bottom line, Judge, is that we are

looking at a defendant who is going to spend

his whole life in prison due primarily, of

course, to the minimum par9le ineligibilities

that wi:l be set.

At first. without the violations of

probation, there .ight have been a prospect.

might have been a prospect. that at the end of

his life -- and ~e look now to the tables to

see someplace around 41 years fro. now, he

might have spent a year, a brief period of

time, a fraction of a second, outside of

prison and not" on parole. That .ight have

been a possibility. that is no longer a

possibility, it see.s to me, with these

violation of probation charges.
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And. so. the only question. the only

practical question. aside from all the lawyer

talk. aside from all the law and everything

else. the only practical question is: Is

Mr. Highlander going to die in prison or is he

not? That's the only practical question. If

he isn't. he is certainly going to be on

parole. There is no question about that.

given what we have before us.

Is he going to die in prison? Because

heaping on extra sentence \8 going to aean

little. After he is dead. they are not going

to leave his L0L" in the cell just to fulfill

a sentence that was i.posed.

I. in that regard. look away fro. the

technicalities of the law. and perhaps look to

a little Shakespeare. I don't think there are

any in this courtroom who are complete

strangers to the Merchant of Venice. At least

not those of us who are beyond our 30th year.

The curriculum may have changed so.ewhat in

recent years.

And we ~ave two characters there. and we

have a plot tnat's well known. and we have two

very famous speeches, one of which causes us
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some consternation today, not just because we

reject the flavor of the judgment that was

rendered, but because there seems to be it

seems to be so distasteful that somehow we

don't want it associated with us or with any

particular group of people. And, on the other

hand, we can recall Portia telling us that the

quality of mercy is not strained.

I suggest that despite the fact that the

1e is1ature in balancing deterence.

retribution and rehabilitation has weighed in

favor of the crime, has started to weigh in

favor cif deteI-~~' -nd in favor of.

retribution, it has not abandoned the

traditional sense of justice that says that

justice is not only fair. that justice is not

only balanced. that justice is not only

appropriate with respect to the crime. but no

matter how much you weigh in favor of the

crime. there is still the element of the drop

of mercy.

When I urge for the Court to consider

today the only thing I think it can consider.

verhaps not for Mr. Highlander's benefit.

perhaps not for the State's benefit or
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anybody's benefit except our system of justice

is that the Court can do one of two things.

It can insure Hr. Highlander dies in prison or

it can take one step back and look at the

quality of justice, look at the quality of our

legal system, and say that at an advanced age,

at someti.e in the '70s we know fro. our

studies and fro. everything else that the

threat that. we perceive in this chair is not

going to be that threat. It's a threat. It's

not going to be the same. And it is worth it

for our own sakes to allow him to have that

brief second outside of the bars before his

life ex~ires from this earth. That's the only

thing I can ask the Court today, and that's

the only thing I do ask.

I have nothing else to offer, Judge.

THE COURT; Thank you, Hr. Preston.

Mr. Talasnik.

MR. TALASNIK: It's the State's position

that your Honor should fashion a sentence in

such a way as to ensure that Mr. Highlander

die in prison. To discu •• the word ·.ercy· in

the context of a .an who stalks and gun. down

an unarm&d woman si.ply because she decide.
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that she will not put up·with his violence,

simply because she decides to seek refuge in

the courts the way the law says that she

should, it's diffi9ult to deal with.

Perhaps the only mercy that should be

shown to Mr. Highlander should be calculated

to reflect the degree of mercy that he showed

to Gloria Simonelli after stalking her and

finding her and approaching her with a loaded

gun and shooting her, and causing her to fall

down. He then stood over her body, as she

looked up at him still alive and still able to

perceive impending death at his hands. He

then pu\ls the trigger dead on and causes her

death. Perhaps that level of mercy is the

only level that is appropriate.

It is appropriate that every morning that

he wakes up and every night when he goes to

sleep that he shculd know that he will die in

prison; and only in that way do you begin to

approach what must have gone through the mind

of Gloria Simonelli as she lie on the ground

and looked up at the man that she mistakenly

loved at one point in her· life point a gun at

her as she said, "I don't believe this is
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happening to me." knowing that in the next

second she would be dead at his hands. That

is the level of mercy that Hr. Highlander is

entitled to. and it is the State's position

that your Honor can and should fashion a

sentence that ensures that he will die in

prison.

In iaposing the sentence. the Court aust

weigh aggravating and mitigating

circumstances. recognizing that the base line

for this consideration is that at the least

Hr. Highlander be sentenced to 30 years in

prison without parole.

I ~uggest to the Court that in reviewing

aggravating circumstances. that the Court can

and should find Aggravating Factors Nuaber 1.

Number 3. Number 6 and Nuaber 9. that all four

of those aggraYGting factors exist. and that

there are no mitigating factors.

With respect to Aggravating Factor Nuaber

1. the nature and circuastances of the offense

and the role of the actor therein. including

whether or not it was comaitted in an

especially i,einous. cruel or depraved aanner.

Now, I recognize that any aurder can be
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viewed as heinous, cruel or depraved, and that

we can not consider an element of ' the offense

as separately constituting an aggravating

factor: but I suggest to the Court that this

particular murder is particularly heinous,

cruel or depraved because of the reason that

it was done and because of the aanner in which

it was done.

The reason for the killing, the aotive,

which was found unaniaously and beyond a

reasonable doubt by the jury who heard the

evidence and who sat ·through both the guilt

and penalty phase, the reason for that aurder

as detel.ined by that jury was for the purpose

of escaping trial or punishaent for another

offense committed by the defendant.

I suggest that that is a particularly

heinous or deprav~d type of aotive, that a aan

should take it upon hiaself to decide that his

right to be free from ~oing to jail for a

criae that he coaaitted earlier is aore

i.portant than that young girl's right to

live, that that aotive aakes this aggravating

factor appropriate.

I also suggest that the aanner in which
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heinous, cruel or deprave~. and that is

because of the aanner in which he stood over
,

her the instaftt before he took her life and

pointed the weapon down at her. She was still

alive. She was still conscious. She was

still able to look up at hia and to perceive

hia and to verbalize her knowledge of

iapending death. And to then stand astride

that ~oaan and take her life in the aanner in

which he did. the cold and calculated aanner

in which he'did, I suggest that that is a

particularly heinous. crue~ or depraved act.

to knm' that the victia of the killing is

aware of her iapending death at his hands.

So I suggest that Aggravating Factor 1 exists.

Aggravating Factor Nuaber 3. the risk

that the defendant will coaait another

offense, that aay be inferred. first and

foreaost. froa the existence of a prior

record. A prior record which not only
.

includes three separate anrl distinct

indictable ~riaes which is actually the

subject of ggravating Factor Nuaber 6. but a

prior record which includes evidence of
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assaultive behavior against woman.

We don't have to rely on just the

Pre-sentence Report to be aware of that prior

history. It was admitted to in the testimony

of the psychologist that was produced by the

defense as part of the penalty phase.

Both on direct and later on

cross-examination, the psychologist indicated

his awareness that this man has a history of

physically violent and abusive conduct when it

comes to woman dating all the way back to his

teens when he .as committed to a psychiatric

hospital because of a violent outburst over a

girl w~o decided she didn't love him anymore:

through Tyler Fitzgerald who signed complaints

against him, which were ultimately resolved in

municipal court because she was afraid he

would kill her: through Phyllis Frangione, who

went through a similar incident, and dacided

not to pursue criminal charges because she was

afraid of his threats that he would kill her:

and, finally, Gloria Simonelli who paid the

ultiDate price for deciding that she would

attempt to put a stop to his violent treatment

of wOllan.
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Someone with that kind of a history

predictably is a risk to commit another

offense. There is also a risk that the

defendant would commit another offense from a

review of his attitude throughout the entire

investigative process and the evidence that

was presented to the Court.

This is a man who consistently and

repeatedly blames everybody else but himself

for his situation. It was Gloria's fault for

having signed complaints against him. It was

Gloria's fault for falling out of love with.
him. It was Patrick Sullivan's fault for

happeniLq to walt out into the parking lot

when Gloria was there. It was Patrick

Sullivan's fault for triggering, allegedly,

according to Hr. Highlander, the rage that his

loved one woul~ now be loving someone else;

and it was the fault of the drugs and the

alcohol that he lost control and killed her,

when all he really wanted to do was talk to

her.

Someone ~ho consistently blaaes others

and who blames substances tor bis criainal

aisdeeds is a risk to commit another offense.
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And then there is the arrogance level.

.hich I suggest also speaks to his risk to

commit another offense: The arrogance of a

man to decide that his right not to have his

life interfered .ith by courts and restraining

orders and the like: that his right to live

his life without the specter of jail is more

important than the right of a young woman to

live: that his right to commit that crime. to

kill that young girl. is so important that in

the commission of that crime he was willing to

kno.ing1y or purposely create a grave risk of

death to another. which is the other

aggravat}ng factor that the jury found beyond

a reasonable doubt unanimously to exist at the

conclusion of the penalty phase.

From all of that. I suggest that

Aggravating Factor 3. the risk that the

defendant will commit another offense. exists.

Aggravating Factor 6 clearly exists.

The Court is prepared to sentence this

defendant today on taree unrelated. separate

and distinct i~dictab1e convictions. all of

which cccurred prior to the occurrence of this

criminal homicide. He has that record and .
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that is an aggravating factor: and. clearly.

Aggravating Factor Nuaber 9. the need for

deterring this defendant and others froa

violating the law. exists. It exists over and

above the de terence that is self-evident froa

the need to keep people froa killing other

members of society. It exists over and above

that because of the existence of the Doaestic

Violence Restraining Order and that.history in

this case.

Your Honor determined that the criainal

contempt is not appropriate for consecutive

sentencing. but that it does constitute an

aggravacing factor for the hoaicide. and I

suggest that the best place to aake use of

that aggravating factor is with Aggravating

Factor 9.

Any Court Order is only worth as auch as

the person naaed in the order is to abide by

it. All of the doaestic violence laws and

good intentions in the world will not save a

woaan or will not s~ve an abused or neglected

child. if the people named in those orders

don't have sufficient respect for the power

and authority of the Court that they are
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willing to abide by the., and I suggest that

that overriding need for deterence exists in

this case as an aggravating factor.

I suggest that none of the .itigating

factors contained in Letter B of 2C:44-1

exist. The jury that considered .uch evidence

regarding .itigating factors resulted in a

finding by only two of the., that there was

only so.e evidence that the background of the

defendant was such that he was entitled to

consideration. Given that the aggravating

factors far outweigh the .itigating factors,

the State asks that the sentence i.posed o~

the mur~er be that of life with a require.ent

that 30 years be served before eligibility for

parole.

With respect to the aggravated assault, I

would request that the Court .ake the specific

finding, as is required by law, that this is a

Graves Act offense, that it did involve the

use of an operable handgun, and that the

invocation of the Graves Act sentence with a

three-year .andatory .ini.u. sentence is

appropriate.

Finally, with respect to the three
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indictments listed in the violation of

probation, I would, again, point out to the

Court that these are separate and distinct

indictments committed at different times as

against different victims; that they are

appropriate for consecutive sentencing under

the principles of Yarbough; that each contain

at least or that two of the indictments

contain third-degree offenses, one contains a

fourth-degree offense; and that the Court has

available options which can run these

sentences consecutively to each other and to

the crime of murder.

It !s the State's position that the Court

fashion a sentence to ensure the death of

Hr. Highlander within the New Jersey State

Prison system.

HR. PRESTO~l Judge, may I say one thing?

I did not go into detail on the mitigating

factors, and it's my intention to merely aak

the Court to rely on the testimony that you

heard at the penalty phase of the trial.

THE COURT: I have before me not only the

r.ontent of the Pre-sentence Report and the

other records, but also may consider all of
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the evidence that was adduced both in the

penilty ph~se and in the trial phase.

In that last regard, I will articulate

expressly that which is i.plicit, but should

be articulated, and that is with respect to

the violations alleged in Count 2 and Count 6

of this indictMent. Each of those is, in .y

view, subject to the .andatory provisions of

parole ineligibility specified in 2C:43-6. as

I a. satisfied based upon the evidence adduced

in the trial phase that in fact the defendant

during the co.mission of the offenses was

indeed armed with and possessed with the

purpose to use unlawfully against the person

of another a handgun as described in the

statute. And, accordingly, I a. satisfied

that the provisions of that statute are

applicable to the sentencing before .e.

Mr. Davis, do I understand correctly that

Mr. Preston speaks for you also?

MR. DAVIS: Yes, Judge.

THE COURT: Mr. Highlander, other than

what has been presented on your behalf in this

report and"by counsel, is there anything that

you would like to tell .e in connection with

,
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the sentencing in any of these?

THE DEFENDANT: Yes. your Honor.

Your Honor, I would like to give you an

exaap1e. When a prosecutor allows and

condones his witnesses for the State to walk

into your courtroom and n~t tell the truth,

that is purposely and knowingly. preaeditated

injustice, which Mr. Talasnik is guilty of.

But it was not to ay surprise or anyone

else who is faailiar with the unfair and

shameful tactics in which Mr. Talasnik's

office was awarded my conviction. I feel

sorry and forgive Mr. Talasnik for his

dishone~t and cowardly act.

Your Honor. if the Simonelli faaily is

here, I would, froa the bottoa of ay heart,

ask you to forgive .e for what I did, because

I truly did net .ean to do what I did. And

I

SPECTATOR: Now you are in jail.

SPECTATOR: Die in jail.

THE DEFENDANT: And I think you are a

scu.bag froa the bot to. of ay heart. You are

a lying scu.bag for what you said on the

stand.
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That's all I got to say. your Honor.

THE COURT: Ladies and gentle.en. I

recognize the nature of these proceedings. If

there is one other .co••ent by any .e.ber of

the audience. I will clear the entire court.

Be not under any illusions about that.

Hr. Highlander. is there anything else

you would like to say?

THE DEFENDANT: That's all. your Honor.

other than Nathan Davis did a fine job

representing me and Hichae1 Preston. also.

THE COURT: I will start. as did counsel.

because I think the law requires an

examina'ion of what Hr. Preston calls lawyer

talk. and .ove. as did he. to an overview of

what I think the case is about. first. with

respect to the old indict.ents. 590 and the

related disorderly persons .unicipal court

complaint. I don't think I.entioned.

associated with Indict.ent 590. It should not

be overlooked, I guess, as a .unicipal court

complaint. W842214. for which suspended

sentence was ~lso i.posed.

On that indict.ent an~ co.plafnt and

Indict.ents ~33 and 325. first, it ia
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necessary to articulate the aggravating and

mitigating factors. Again, as Bay~ess and

Molino described, the aggravating factors are

fixed as at the original proceeding and are

available to me here. The mitigating factors

were determined at that point, and I am to

determine whether there are any based on what

later occurred.

I should indicate in the outset. as I

Mentioned in Hr. Preston's discussion, I agree

with him or with his suggestion that although

I am not technically sentencing on a violation

of probation on Indictment 590. in substance I

perceivb that I am, and in substance I believe

that the same procedure applies as Bayless and

Molino suggest in part, because I agree with

Hr. Preston. They don't make very much new

law. I think, as he indicated. that they

articulate that-which is implicit or explicit

in the statute to begin with.

So I think it applies well here where I

am imposing a sentence on a suspended term,

even if it wasn't formally in violation of

probation.

With respect to Indictment 590 on the
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Municipal Court Coaplaint, the Court

originally found. and I find. Aggravating

Factor 3. the risk that the defendant will

coaait another criae; and 9. the need for

deterring the defendant and others.

I will have aore to say about the

substance ot those factors in a aoaent, but

those were the factors that were identified

and I find. again. exist.

Mitigating factors then provided. which I

do not find to be vitiated by the later

consequences. are at that tiae his conduct did

not cause or threaten serious hara in the

nature 0: that offense, nor did he conteaplate

that it would, and at that tiae he exhibited a

willingness to cooperate with law enforceaent

authorities.

Witt respe~t to Indictaents 87-02-0233

and 87-02-0325. the saas two aggravating

factors were found, and I find. again. the

risk of coaaission of another criae and the

need for.deterence, both of which suggest I

will have aore to say.

The aitigating factors present in

connection with those offenses that were
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determined, and I find still exist, were that

his conduct didn't cause or threaten serious

harm in those cases, nor did he contemplate

that it would. As a matter of fact, there is

one mitigating factor that was originally

found that is vitiated. ~he Court originally

found that he had compensated or would

compensate for the damage caused, and I am

satisfied that that is no longer an

appropriate mitigating factor to consider.

But I also find. as did the original

sentencing Court, that there is a mitigation

then in his wil1inaness to.cooperate with law
•

enforce.~nt authorities.

Before I proceed to the aggravating and

mitigating factors attendant to the homicide

indictment, let me address the general

questions regarding the Bayless and Molino

determinations and factors respecting the

violations of probation. These violations of

failures to remain law-abiding are willful.

They establish, to my satistaction, that the

defendant is imperious to the law. He will

6ecide what he wants to do. as and when he

wants to ~o so.
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I a. satisfied that there is a

substantial risk of the co••ission of other

cri.es, including specifically other cri.es of

violence being co••itted by this defendant.

The original aggravating factors in each

of tbe .atters identifying the risk that the

defendant will co•• it another cri.e are just

as applicable here. but I .ay now consider.

and Bayless and Kolino .ake it clear that I

may consider. not an additional aggravating

factor. but I may consider the weight and

substance to be afforded to the aggravating

factor that was o-<~tnally applied by an

evaluatio~ of the defendant's presen~ state.

It is analogous, I suooest. to the process of

the capital phase process of identifyino

aggravating and mitigating factors. and then

weighing and evaluatino the substance of each

and according the. the relative sionificance.

I am satisfied in connection with the

identification of the risk of the co•• ission

of another cri.e that principally for that

risk. and for the purpose of deterring this

defendant's ability to co•• ~t other·cri••••

particularly other cri.es that would involve
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given the "defendant's perceptions, his

attitudes, his substance abuse probleas, and

his general background, such that the

aggravating factors are sufficiently weighty

compared with the aitigating factors so as to

justify not only a sentence longer than the

presumptive tera, but also an appropriate tera

of parole ineligibility. I will have more to

say about that in a few ainutes in overall

context.

But understanding that Bayle•• and Molino

identify the appropriate case a. rare for a

violence. that substantial periods of

incarceration are required with respect to the

violations of probation.

Principally, again, with focus on the

risk of the commission of another crime and

the need for deterring the defendant, that

analysis applies to both the violation of

probation on the original indictment and the

associated Municipal Cour~ Complaint, as well

as the later violations of probation.

Furthermore, I am sat<sfied that the

nature and degree of that risk are
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deteraination that an original sentence of

probationary supervision should now be

converted into a sentence with the aggravating

factors outweighing the aitigating factors

with a tera of parole ineligibility. it is

rare. It should be rare.

It should be eaphasized for tbis process.

however. that at the tiae of the original

deteraination to aake a probationary sentence.

several things applied then that don't apply

now.

In the first place. those teras were

placed in part ~~ ~ocoa.endation of the State.

In the s~cond place. at least in the first

instance. the defendant had no serious prior

criminal record before that tiae, which is, of

course. a factor that must be continued to be

evaluated. In the second instance. of course.

he not only had a record. but at the tia. of

his co••ission of the offenses in Indictaents

233 and 325 he was already on probationary

supervision, a fact which I aust consider.

I keep in aind also that in connection

~ith the first indictment, 590, this is the

third opp~rtunity for the iaposition of
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sentence; that is to say, it was iaposed

originally in 1987, -- '86. It was reevaluated

in 1987 and sentence was suspended, and he is

now before ae for a third tiae on that saae

charge.

I recognize that Bayless and Molino do

not define rare. It is left to people like ae

to define rare subject to being

second-guessed. and that's the nature of the

process.

MR. PRESTON: Judge, ~ay I invite the

Court's attention to State v. Bayless at page

175.

THE COURT: I read it last night,

Mr. Preston. I aa familiar with what it says.

I am satisfied that if a trial Court can not

on a third attempt that is precipitated by a

commission of a hoaicide reevaluate the

substance of the original aggravating factor

of the risk of the co.aission of another criae

so as to afford that factor sUbstantially

increased weight and iaport~nce, then the

cases have no meaning that I can discern.

With re,spact to the violations of

probation, the Question is also presented as
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to concurrency or consecutiveness. The
-

original presentation by the State and

accepted by the Court was that the Hunicipal

Court Co.plaint should be sentenced concurrent

with the Indict.ent 590 and that the

Indict.ents 233 and 325 should be sentenced

concurrent with each other. To do otherwise

at this point would see. to .e to cross the

line that Bayless and Holino and Yarbough

suggest.

On the other hand, I a. satisfied that in

order to give meaning and substance to the

system of probationary supervision and in

order to justify Yarbough's require.ent that

there be no such thing as a free cri.e, the

sentence imposed on the violations of

probation on the latter two indict.ents .ust

be imposed consacutive to and separate and

apart from the violations of the Municipal

Court Complaint and the original indict.ent of

590 and, further.ore, that those conaecutive

sentences .ust be i.posed consecutive to and

separate and apart fro. the co••it.ents

i.posed on the new indict.ent for ho.icide and

for aggra~ated assault. I a. satisfied in
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Yarbough's standards in governing these
.

determinations.

The criaes were separate and unrelated,

except the two 1987 indictaents which were

legally joined, if not factually. Concurrent

sentences either within the violations of

probation or for any of the violations and the

homicide indictaent would in effect provide

for two free criaes. While the second and the

third offenses aay be considered concurrently

for the reasons I have indicated, they should

be imposed consecutive to the first and to the

new charges.

Tu.~ing to the last indictaent, 1443,

there are, in ay view, four aggravating

factors. First, there is the aggravating

factor of the nature and circuastances of the

offense. Now, let ae start by indicating I do

not consider the nature and extent of any

seriousness of hara inflicted, because that is

subsuaed, in ay view, within the eleaents of

the offense of hoaicide. ~ut I consider in

this context the fact that this offense was

coaaitted in violation of 4 Court Order to

stay away froa her.
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I consider that it was essentially. for

the kinds of reasons suggested by Hr.

Ta1asnik. especially cruel. I consider also

the jury's unanimous deter.ination that the

purpose of the homicide was for the assault on

the integrity of the judicial process. a

factor that I may consider as a circu.stance

of the offense. and that I consider to be in

aggravation.

I consider as well Aggravating Factor

Number 6. the nature and extent of the

defendant's prior record. including the fact

that not only these cri.es were co••itted

while u~der probationary supervision. but also

after three opportunities had been afforded to

conform his conduct to the require.ents of the

law.

The risk ~hat the defendant will co••it

another crime is difficult to articulate

appropriately. I will have so.e .ore to say

about it in a minute, but I a. satisfied fro.

the nature of the testi.ony presented,

particularly tn the penalty phase, that this

defendant is what he is and is what he will

always be, and that there is no reasonable
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prospect to the extent that the cri.inal

justice system talks about rehabilitation.

There is no reasonable prospect of

rehabilitation here. His character and his

attitudes, in My view, suggest that, given the

opportunity, an incident such as this, whether

it results in death or not, is .ore likely

than not.

Lastly, the need for deterence. and I

refer here to the de terence of this defendant,

it is axiomatic that society .ust deter

homicide. It is also, I fear, true that laws.

even capital punish.ent laws, do not and can

not stal~stically be shown to have had a

substantial i.pact in the deterence of other

hOllicides.

When I refer to de terence here, I a.

referring to the deterence of this defendant

in his capacity of the co••ission of other

cri.ea.

Turning, then, to an overview. the

analysis of this case is. allthough indeed

tragic, less complicated than it .ay appear.

~his is the story of a young .an who fro. the

time of his youth has shown an awful and
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ultimately terrifying ability to destroy the

lives of the woman with whom he has become

involved. He has threatened them and beaten

them. He has stab~ed the., bullied and

brutalized them physically and emotionally:

and. of course, in the end, perhaps

inevitably, one lies dead at his hand.

Mr. Highlander has told the Court that he

loved Gloria Simonelli. I watched him as he

examined the photographs of her on the medical

examiner's table, and I saw his dispassionate,

clinical evaluation of the evidential value of

the pictures. I need no words or tears now to

tell me ~hat he loved and what he now regrets.

He loved being loved and he regrets that she

did not show hi. love and the represent he

considered his due.

While it is, indeed, true that what he is

and will always be is to a substantial degree

a product of forces over which he had no

control, this is a fact of little significance

to his victims and no co~sequence in the

evaluation of his potential to cause harm to

others in the future.

Given the opportunity, he will again,
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inevitably, seek from others, particularly

"oman. the love and coapanionship he needsi

and he will, just as inevitably, fall in love

not with the wo.an. but with the attention.

care and love he receives fro. her. Whenever,

in his esti.ation. this attention flags,

whenever he considers that he is not being

shown the respect or the deference he

deserves. he will have the capacity.to destroy

what he can not possess and anything or anyone

that he perceives to be a threat to his

purpose.

The prin~; .1. indeed overriding, focus

of the Gppropriate sentence in this .atter is

thus clearly established. Considering the

nature and degree of the risk of the

commission of another crime, the maxiauM

possible incarceration is required to deter

this defendant and to protect the co••unity.

In view of the virtual certainty that no

rehabilitation in the cri.inal justice context

is conceivable • • axi.u. restrictions on parole

eligibility are also indicated. although it is

to be hoped. and it is urgently reco••ended.

that the Paro e Board in its discretion will
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see fit to deny parole to this defendant at

anytiae during the reaainder of his life.

With respect to the first, second, and

fifth counts of Indictaent 86-03-0590, the

defendant is committed to the custody of the

commissioner of corrections for a term of five

years. He shall receive appropriate credit

for tiae served. He shall serve 2-1/2 years

of that commitment in each instance without

parole eligibility. Those comaitaents are,

except for the Violent Criaes Coapensation

Board penalties, to be imposed concurrently

with each other. There is in each instance a

Violent Crimes Compensation Board penalty

payment, which is consecutive.

On the eighth count of that indictaent,

he is committed to the custody of the

commissioner o! eorrections for a tera of 18

months, and shall receive appropriate credit

for tiQe served. He will pay a $30 Violent

Crimes Compensation Board penalty, which is

consecutive, and the reaainder of the

coaaitaent is concurrent with the reaaining

counts of tnat indictaent.

On tne disorderly persons Municipal Court
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Complaint WH42214, he is committed to the

Atlantic County Jail for a term of six months.

Appropriate credit for time served on that

Complaint is afforded. That commitment is

concurrent with the Indictment 86-03-0590,

except for the Violent Crimes Compensation

Board penalty of $30, which is imposed

consecutively.

On indictment 87-02-0233, the first

count, the defendant is committed to the

custody of the commissioner of corrections for

a term of five years, He shall serve 2-1/2

years before being eligib~e for parole

consideration. He shall receive appropriate

credit for time served on that charge and

shall pay a $30 Violent Crimes Compensation

Board penalty. That sentence is imposed

consecutive to tha sentence imposed on

Indictment 86-03-0590 and the related

Municipal Court Complaint.

On Indictment 87-02-0325, the second

count, the defendant is committed to the

custocly of the eommission.r of corrections for

a term of 18 months. He shall receive

appropriat~ credit for time served, and a $30
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Violent Crimes Compensation Board penalty is

imposed. That sentence is concurrent, except

for the Violent Crimes Compensation Board

penalty, with 87-02-0233, and is consecutive

to the sentencing on Indictment 86-03-0590 and

the related Municipal Court Complaint.

With respect to Indict.ent 88-06-1443,

the first count, the defendant is committed to

the custody of the co.missioner of corrections

for the remainder of his life. He shall

receive 435 days' credit for time served. He

shall serve 30 years before being eligible for

parole consideration on that charge. He shall

pay a Vlolent Crimes Compensation Board

penalty of SlOO. That sentence is i.posed

consecutive to the sentence in Indict.ent

86-03-0590 and, likewise, consecutive to the

concurrent sentences imposed on Indict.ents

87-02-0233 and 87-02-0325.

On the second cou~t of Indict.ent 1443,

the defendant is co.mitted to the custody of

the commissioner of corrections for a term of

ten y~ars. He shall receive 435 days' credit

on that commit.ent, and shall serve a term of

five years before being eligible for parole
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consideration.

The record should reflect MY

determination. Three of those years are as

required by statute. and the reMainIng two are

as a result of My evaluation of the fact that

the aggravating factors. as I have outlined

theM in this Matter. are sufficiently serious.

particularly considering the circuMstances of

the offense, and the need for deterring this

defendant, and the risk of his cOMMission of

other crimes, so as to justify a parole

eligibility beyond the mandatory MiniMUM

required by law. You will pay a $30 Violent

crimes ~oMpensation Board penalty on that

charge. which is consecutive.

With respect to the third count of the

indictment, the defendant is cOMmitted to the

custody of the cOMMissioner of corrections for

a term of 18 mont~s. He shall receive 435

days on that count which is iMposed

concurrently to Counts I and 2 of this

indictMent. and the Violent CriMes

COMpensation Board penalty of $30 is iMpo.ed

consecutively.

With respsct to the sixth -- excuse Me.
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the seventh count of Indictment 1443. the

defendant is committed to the custody of the

commissioner of corrections for a term of five

years, and shall. for the reasons just a

moment ago indicated in the second count.

serve a period of 2-1/2 years before being

eligible for parole. and shall receive 435

days' credit for time served in connection

with that commitment. That coaaitment is

concurrent with the commitment iaposed on

Counts I, 2 and 3 of this indictment for the

reasons indicated, and a $30 Violent Criaes

penalty is imposed consecutive to the other

Yio1en, Crimes penalties.

Lastly. on the sixth count of the

indictment. the defendant is coaaitted to the

custody of the commissioner of corrections for

a term of five years. By operation of law. he

will serve three years of that coaaitaent

before being eligible for parole, and will pay

a $100 Violent Crimes Compensation Board

penalty. The commitment on the sixth count of

that indictment is iaposed consecutive to the

other counts of that indictaent, Counts 1. 2.

3 and 7 and. hy definition. consecutive to the
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co•• it.ents on the other indict.ents#

Hr. Highlander, you have 45 days fro.

today within which you .ay file an appeal fro.

any of the proceedings in this case or these

cases. If you need an attorney for the

appeal, and you are eligible and qualify and

can not afford one, one .ay be appointed to

represent you.

Thank you, gentle.en.

(Whereupon the proceeding adjourned.)
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