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STATEMENT OF PROCEDURAL HISTORY
The defendant was originally charged in Juvenile Delinquency

Complaint FJ15-2863-96-5 on March 18, 1996 in the Superior Court,
Chancery Division, Family Part, Ocean County with acts of
delinquency which, if committed by an adult, would have involved
the crimes of theft, purposeful/knowing murder, felony murder,
robbery and carjacking. (Da 1 to Da 3). On January 14, 1997, the
defendant appeared before the Honorable Barbara Ann Villano, J.S.C.
and voluntarily consented to the entry of an order waiving
jurisdiction of the family court, and transferring the matter to
the Law Division of the Superior Court. (Da 4).

On January 23, 1997, the defendant appeared before the
Honorable Peter J. Giovine, J.S.C. and waived indictment and trial
by jury. (Da 5). He then entered a plea of guilty to Ocean County
Accusation No. 96-01-00076, charging him with felony murder,
contrary to N.J.S.A. 2C:11-3a(3). (Da 6). According to the plea
agreement, the State would recommend a life imprisonment term with
a 30 year parole disqualifier. (Da 7 to Da 9).

On February 28, 1997, Judge Giovine imposed a 1life
imprisonment term with a 30 year parole disqualifier. (Da 10 to Da
11). A Notice of Appeal was filed on the defendant’s behalf on or
about April 24, 1997 (Da 12), while an order was entered by the
Superior Court, Appellate Division on May 5, 1997, permitting the
Notice of Appeal to be filed nunc pro tunc. (Da 13). On June 15,
1998, the Superior Court, Appellate Division, in a 6 page per
curiam opinion, affirmed the defendant’s conviction and sentence
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imposed below, concluding that the sentence imposed was not
manifestly excessive. (Da 14 to Da 19).

The defendant thereafter filed a Notice of Motion for Post
Conviction Relief on June 15, 1999. (Da 20 to Da 45). This
resulted in a hearing before the Honorable James M. Cita, J.S.C. on
March 24, 2000, at which time Judge Cita denied the defendant’s
petition for post conviction relief. (Da 46). A Notice of Appeal

was filed from this denial on May 30, 2000. (Da 47).
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STATEMENT OF FACTS
The defendant was originally charged in a juvenile delinquency

complaint with acts of delinquency which, if committed by an adult,
would have involved theft, purposeful/knowing murder, felony
murder, robbery and carjacking. A hearing was subsequently
conducted at which time defense counsel indicated his client
intended to voluntarily waive jurisdiction, and have the matter
transferred to adult court. As a result, the defendant and defense
counsel had signed a consent order to waive jurisdiction. (TW 3-8
to 21).!

Defense counsel questioned his client regarding his decision
to waive jurisdiction, as a result of which counsel requested that
the court accept his client’s application for a voluntary waiver.
(TW 4-17 to 10-12). The court also questioned the defendant (TW
10-13 to 14-13), after which the court accepted the voluntary
waiver so that the matter could proceed to adult court. (TW 14-14
to 15-17).

At the subsequent plea hearing, the prosecutor.summarized the
plea agreement in waich Counts I, II, IV and V involving third
degree theft, purposeful/knowing murder, armed robbery and
carjacking would be dismissed in exchange for the defendant’s plea
to felony murder, with a sentence recommendation of a 1life

imprisonment term with a 30 year parole disqualifier. (TP 3-2 to

'TW refers to the waiver hearing transcript of January 14, 1997
TP refers to the guilty plea hearing transcript of January 23, 1997
TS refers to the sentencing transcript of February 28, 1997

TPCR refers to the petition for post conviction relief hearing
transcript of March 24, 2000
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4-6). The court gquestioned the 17 year old defendant, who
indicated he had consented to the matter being waived to adult
court, and had done so freely and voluntarily. He further
indicated that no one had forced or threatened him in any way. (TP
4-24 to 5-21).

The defendant indicated the matter had been discussed between
he and his attorney for some time, and that they had discussed the
possibility of a plea. He understood the various rights that he
was waiving as a result of the guilty plea. The court subsequently
determined that the plea was being entered freely, voluntarily and
intelligently upon the advice of counsel. (TP 7-23 to 11-20).

The court reviewed with the defendant various other
ramifications of the guilty plea, involving the potential
punishment with respect to all five offenses, the plea
recommendation and merger principles. (TP 11-21 to 20-8). He
indicated that he was thoroughly satisfied with the services of his
attorney, and had had enough time to discuss the matter that day as
well as prior thereto. (TP 21-3 to 14). .

Defense cou.isel questioned the defendant regarding the factual
basis, at which time the defendant indicated he had decided to
steal a car at approximately 3:00 p.m. on March 14, 1996 at the
Caldor shopping mall on Route 37 in Toms River. He saw a gold
Camry parked in front of Palumbo’s, and he entered the car, telling
the woman inside to give him the keys. She did so, and she
remained in the car as he drove from the parking lot to a wooded

area in Manitou Park. He kept the victim confined in the car while



he thought about what to do. (TP 23-2 to 24-25).

He subsequently put duct tape on the victim’s hands and
ankles, and left the car. At one point she began screaming, so he
put his hand over her face to stop her from screaming. She stopped
screaming, and at some point she stopped moving and was not
breathing. He realized she was dead, although he did not intend to
kill her. He did not know how what appeared to be zipper marks had
gotten on her face. (TP 25-1 to 26-22). He did not have a weapon
with him, although the victim believed he had a gun. (TP 26-21 to
27-1) .

The prosecutor then questioned the defendant, at which time he
acknowledged receiving a copy of a tape provided in discovery, in
which the only two people on the tape were the defendant and the
victim. The tape noted that the victim essentially indicated that
the defendant had threatened her with a gun, and she wanted to see
the gun. On the tape, he told her he did not want to show her the
gun because he would be in more trouble. (TP 28-4 to 25).
Pursuant to questioning by the court, the defendant acknowledged
that he had smothered the victim to death. (TP 32-14 to 24).

The court determined that the defendant understood the nature
of the charge and had received the advice of competent counsel.
The court concluded the defendant was entering his guilty plea
freely and voluntarily, had voluntarily waived his right to a jury
trial, and had provided an adequate factual basis. (TP 33-12 to
34-19).

The court referenced the excellent legal representation the
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defendant had appeared to receive, further noting that "he’s had
the benefit of his mother all along the way here." The court added
that counsel had spoken with the defendant’s mother on many
occasions, and that the defendant’s mother had been present on
several occasions when counsel spoke with his client as well.
Accordingly, the court accepted the plea. (TP 35-1 to 7).

At sentencing, pursuant to questioning by the court, the
defendant indicated he understood he was there to be sentenced as
a result of his plea, and was satisfied with the representation of
his attorney. (TS 2-8 to 15). Defense counsel disagreed with the
assessment set forth by the probation officer in the presentence
report, noting his client reaffirmed and stood by the factual basis
which he had given to the court at the time of his guilty plea. As
such, he disagreed with that part of the presentence report
indicating that he had not fully informed the court of his
involvement. The court indicated it would strike that part of the
presentence report. (TS 3~15 to 4-14).

Defense counsel acknowledged certain aggravating factors
existed but maintained various other aggravating factors relied
upon by the prosecutor were not relevant. He further requested
that the court consider various mitigating factors embodied in
N.J.S.A. 2C:44-1b(7), (8), (9) and (13). He opined his client
should not receive a life imprisonment term, since his client had
expressed deep regret and remorse over what had occurred. (TS 13-9
to 18-22). The defendant’s mother spoke on behalf of her son,
requesting that the court show mercy, while the defendant further




expressed remorse to the victim’s family. (TS 19-12 to 22-7).

After the prosecutor and various relatives of the victim spoke
(TS 23-8 to 42-5), the court found no mitigating factors but
various aggravating factors including the nature and circumstances
of the offense, the risk the defendant would commit another
offense, the need for deterrence, and the fact that the defendant
had used a stolen motor vehicle while committing the offense to
which he was pleading guilty. (TS 46-13 to 57-23). The court then
imposed a life imprisonment term with a 30 year parole disqualifier
on Count III, dismissing the other four counts of the juvenile
complaint. (TS 57-24 to 60-23).

The only issue raised on the defendant’s behalf on appeal
involved the contention that the sentence imposed was manifestly
excessive. (Da 16). In its six page per curiam opinion, the
Superior Court, Appellate Division was satisfied the trial court’s
statement of reasons justified the imposition of the maximum
sentence for felony murder, affirming the defendant’s conviction
and sentence imposed below. (Da 14 to Da 19).

In the defendant’s petition for post conviction relief, he
maintained his guilty plea had been the product of coercion and
ineffective assistance of counsel due to an actual conflict of
interest. (Da 31). The thrust of his petition was that he was
denied the effective assistance of counsel, noting that it
encompassed the right to representation free from actual conflict
on the part of defense counsel. (Da 32).

The petition noted that in the fall of 1996, after defense
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counsel was assigned to represent the defendant, counsel engaged in
an affair with the defendant’s mother which created a conflict of
interest which affected the defendant’s right to the effective
assistance of counsel. Throughout the course of counsel’s
relationship with the defendant’s mother, counsel utilized his
mother to coerce the defendant in the direction defense counsel
wanted to proceed. (Da 33).

Specifically, both counsel and the defendant’s mother advised
the defendant to waive jurisdiction, and both further advised him
to waive his right to indictment and trial by jury. Wwhile that
might had been an acceptable and tactical decision with respect to
waiving jurisdiction, the defendant maintained it was inconceivable
that he should waive indictment and pled guilty to a life
imprisonment recommendation which was the maximum sentence
permitted by law by virtue of the accusation. (Da 34).

The petition further maintained that around January 1997, the
defendant’s mother visited him the Ocean County Jail and told him
to accept the plea offered by defense counsel, or his family would
withdraw all support for him. As such, the defendant maintained
that his guilty plea was induced by coercion through family
members, as well as through the ineffective assistance of counsel.
(Da 34).

The petition further maintained that coercion had been applied
to the 16 year old defendant by a third party which rendered his
guilty plea involuntary. The defendant could not be said to have

made a voluntary decision to waive various rights when his mother
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threatened to waive family support if he did not plead guilty. (Da
35).

The petition further indicated that defense counsel and the
defendant’s mother had worked closely together to represent the
defendant. However, as a result of counsel’s fear that his wife
would learn of the affair, counsel convinced the defendant’s mother
to coerce her son into accepting the plea agreement, in which the
defendant did not want to accept. Furthermore, ending the case
provided defense counsel with the opportunity to break off his
relationship with the defendant’s mother before it could be
discovered by his wife. As a result, the defendant was denied due
process of law as well 2= the effective assistance of counsel since
the guilty plea was the product of coercion and a conflict of
interest. The defendant maintained counsel’s advice to plea guilty
was not based upon an evaluation of the case, but rather was a
"ploy" to distance himself from the situation involving the
defendant’s mother, which served as a conflict of interest to the
defendant. (Da 36).

The defendant’s petition maintained that counsel erroneously
advised him that he should waive indictment since it would preclude
the prosecutor from seeking the death penalty, and that without an
indictment, the maximum punirsnment wo.ld be a 30 year term with a
10 year parole disqualifier. However, the plea agreement
essentially gave the defendant nothing in return for his guilty

plea, and the State was permitted to recommend the maximum

sentence. Had the defendant known he would have received the
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maximum sentence permitted by law, he would never have pled guilty,
and would instead have insisted upon proceeding to trial. (Da 38).

The defendant maintained that the advice given by counsel was
erroneous since, as a juvenile, he was ineligible for and could not
have been subjected to the death penalty. As a result, the trial
court sentence the defendant to the maximum term possible, contrary
to what had been told to him by defense counsel. (Da 38).

The defendant’s petition further maintained that defense
counsel showed various family members evidence of the crime, and
told them the defendant had confessed, in violation of
confidentiality principles. As a result, counsel had an
unacceptable conflict of interest, and obvious avenues of a full
defense were never pursued. (Da 39).

According to the petition, the defendant had informed the
probation department investigator that he had not committed a
murder, and this assertion was placed in the presentence report.
However, during sentencing, defense counsel requested that it be
stricken from the record, and it was so stricken by the court. (Da
40).

The defendant’s statement to the investigator had been a
sincere assertion of his innocence, and as a result there obviously
existed a factual and legal dispute between the defendant and the
State. Accordingly, the defendant maintained he was entitled to
relief, and that the guilty plea should be set aside since he had
been denied the effective assistance of legal representation as a

result of an actual conflict of interest involving his attorney.

10




(Da 41).

The accompanying affidavit of the defendant’s mother, Vera
Thomas, indicated that in the fall of 1996, when her son was
incarcerated due to various charges involving murder, she commenced
an intimate affair with her son’s court-appointed attorney. She
did not want her son to pled guilty to any of the charges, since he
had proclaimed his innocence and she believed in his innocence.
However, once the affair with defense counsel started, she began to
have very intimate feelings for counsel, and permitted counsel to
convince her to coerce her son into accepting a plea bargain.
Counsel instructed her to use any means whatsoever to make her son
accept the plea, adding that if her son did not accept the offer,
counsel would decline to represent her son at trial. He added that
with any other attorney, her son would lose. (Da 42).

Prior to sentencing, the defendant told his mother that
although he had already pled guilty, he wanted to attempt to
withdraw his guilty plea and to seek new representation. (Da 42).
She told him that if he did so, neither she nor her family would
continue to support him. That was done as a result of the
influence from the inappropriate relationship between her and
defense counsel. (Da 42).

The defendaut’s mother further indicated that there were
several other instances when defense counsel, other fami ly members
as well as herself utilized coercive suggestions in order to
convince the defendant to pled guilty. Other family members were
instructed to discourage the defendant from pursuing a jury trial.

11




Defense counsel met with several family members, and produced
several items of evidence, claiming the defendant had confessed the
crime to him, but was "confused and afraid to tell." He asked
those present to use their influence to convince the defendant to
accept the guilty plea. The defendant later told his mother that
that had been false. (Da 42).

The defendant’s mother believed she had been used, and that
defense counsel acted in a totally unprofessional manner, during
which time his misused his authority and influence, and compromised
her son’s constitutional rights. (Da 42).

At the post conviction relief hearing, defense counsel
indicated his client maintained he had been pressured and coerced
by his attorney and his mother to plead guilty. He was 16 at the
time of the offense, 17 at the time of the guilty plea, and had
relied heavily upon the advice of counsel. (TPCR 4-13 to 24).

As a result, his client had pled guilty, but believed at the
present time the advice had been erroneous and not in his best
interest. The defendant believed pressure had been placed upon him
to plead guilty as a result of a relationship between his mother
and counsel, as set forth in his mother’s affidavit. (TPCR 4-25 to
6-2).

The defendanc was requesting that the court permit him to
vacate his plea and proceed to trial as a result of having received
ineffective assistance of counsel. He further wanted to have new
counsel assigned to weigh the evidence against him anew, before

making a determination as to whether to proceed to trial or to work

12
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out another plea agreement. (TPCR 6-3 to 23).

The court questioned counsel as to how the second prong of the
Strickland standard had been satisfied, since his client wanted new
counsel but might not actually proceed to trial. (TPCR 6-24 to 8-
16). Defense counsel acknowledged that if the plea was vacated,
his client could receive more time than he had originally received.
However, it was his client’s position that he had not entered a
knowing and voluntary guilty plea, and wanted his guilty plea
vacated. (TPCR 8-17 to 9-18).

Defense counsel acknowledged it was difficult to respond to
the court’s questioning, since there had been a guilty plea rather
than a trial transcript where testimony and evidence could be
reviewed. However, his client was confident that if he was
permitted to withdraw his guilty plea, he would be proven innocent
if he went to trial. The defendant had voiced this belief to
counsel. (TPCR 10-10 to 11-18).

The defendant maintained he had not received adequate legal
representation, and that the appropriate standard for relief had
been met. Although the factual basis had been given, he maintained
the factual basis had not been legitimate, but had been the
consequence of improper influence. (TPCR 12-24 to 13-7).

When the court again questioned counsel regarding the second
prong of the Strickland standard (TPCR 13-8 to 15-22), defense
counsel noted that aspect of the defendant’s petition which
maintained that when there was a conflict of interest involving

ineffective assistance of counsel, the second prong was not

13




applicable as in the normal situation. Specifically, the defendant
maintained that based upon the conflict, he did not have to
demonstrate that the outcome would be different. The defendant
could demonstrate that the outcome would have been different in any
event, since he would not have pled guilty. (TPCR 13-15 to 16-3).

The defendant requested that his petition be granted or, at
the very least, that an evidentiary hearing be conducted to
"discern these matters which you just brought to light." (TPCR 17-
4 to 9).

In its ruling, after reviewing the defendant’s contentions
(TPCR 19-18 to 20-20), the court concluded that even if the
allegation of the relationship between the defense counsel and the
defendant’s mother were true, it did not create a legal conflict of
interest, and did not make defense counsel ineffective as a matter
of fact. (TPCR 21-21 to 22-4). The court noted that the defendant
acknowledged having no knowledge of this relationship at the time
he entered his guilty plea. (TPCR 22-9 to 12).

The court further concluded there was no evidence in the
record that defense counsel’s activities outside the court room and
unrelated to the present case created any conflict of interest
between he and the defendant either at the juvenile level or at the
adult level. Rather, he maintained defense counsel represented the
defendant’s in a vigorous manner, and was very capable in every
legal and professional sense. (TPCR 22-19 to 23-1).

The court further characterized the plea bargain as "a good
deal." It concluded that the first prong of the Strickland

14
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standard had not been met, nor had the second prong been
established. Specifically, the court found no ineffective
assistance of counsel with respect to the first prong. Even
assuming there was a scintilla of inappropriate behavior on defense
counsel’s part, it did not rise to the level of ineffective
assistance of counsel which was so ineffective as to essentially
deny to the defendant any counsel whatsoever. (TPCR 23-2 to 17).

Secondly, the court concluded there was no evidence to even
speculate that there was the possibility of a different outcome,
let alone conclude by a preponderance of the evidence that there
was a substantial likelihood that the outcome would be different.
Accordingly, the defendant'’s petition for post conviction relief
was denied. (TPCR 23-18 to 25).

This appeal followed.

15
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POINT 1
THE TRIAL COURT ERRED IN DENYING THE
DEFENDANT’S PETITION FOR POST CONVICTION
RELIEF WITHOUT AFFORDING HIM AN EVIDENTIARY
HEARING TO FULLY ADDRESS HIS CONTENTION THAT
HE WAS DENIED THE RIGHT TO THE EFFECTIVE
ABSISTANCE OF TRIAL COUNSEL.

In the present case, the defendant’s petition for post
conviction relief maintained that he had been denied the right to
the effective assistance of legal representation at the trial
level, as a result of an intimate relationship which existed
between counsel and his mother, which resulted in the defendant
being pressured and coerced into a guilty plea which he would not
otherwise have entered. This conflict of interest was not known to
the defendant until after he had pled guilty and was sentenced, and
was supported not only by the defendant in his petition, but also
by the defendant’s mother in an accompanying affidavit.

At the post conviction relief hearing, the trial court
concluded that neither prong of the Strickland standard had been
established. Accordingly, it denied the defendant’s petition, and
it is respectfully submitted that the trial court erred in doing so
without at least affording the defendant an evidentiary hearing to
fully address this contention.

Rule 3:22-2 provides four grounds for post conviction relief,
including the existence of a substantial denial in the conviction
proceedings of a defendant’s right under the State or Federal
Constitutions. A defendant must establish the right to such relief
by a preponderance of the credible evidence. State v. Mitchell,

16
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126 N.J. 565, 579 (1992). However, post conviction relief is
neither a substitute for a direct appeal (see Rule 3:22-3) nor an
opportunity to relitigate cases already decided on the merits (see
Rule 3:22-5), State v. cCerbo, 78 N.J. 595, 605 (1979).
Consequently, a defendant may be procedurally barred from post
conviction relief pursuant to Rule 3:22-4 if he could have, but did
not raise the claim in a prior proceeding, unless one of three
exceptions exists: (1) the ground for relief not previously
asserted could not reasonably have been raised in any prior
Proceeding; (2) enforcement of the bar would result in fundamental
injustice or (3) denial of relief would be contrary to the Federal
or State Constitutions.

In State v. Precioge, 129 N.J. 541 (1992), our Supreme Court
discussed at length the relationship of ineffective assistance of
counsel claims and post conviction relief proceedings. ‘ It noted
that under prevailing state case law, defendants were rarely barred
from raising ineffective assistance of counsel claims on post
conviction relief proceedings. JId. at 459-460. It noted that such
contentions were "particularly suited for post conviction review
because they often cannot reasonably be raised in a prior
proceeding." Id, at 460. Thus, Courts had expressed a general
policy against entertaining ineffective assistance of counsel
claims on direct appeal since such claims generally involved
allegations and evidence outside the trial record. Id.

In Preciose, the State conceded that the Appellate Division
had incorrectly barred the defendant’s ineffective assistance of
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counsel contention on procedural grounds when it maintained that
the defendant could have raised that claim on direct appeal. The
State nevertheless maintained that the Appellate Division’s denial
of post conviction relief was appropriate since the Court had also
discussed and dismissed the defendant’s ineffective assistance of
counsel claim on its substantive merits. Id. at 461.

In response, the defendant maintained that the trial court had
erred by denying to him an evidentiary hearing on his ineffective
assistance of counsel claim. The Court in Preciose noted that
although Rule 3:22~1 did not require evidentiary hearings to be
held on post conviction relief proceedings, judicial discretion
existed to conduct such hearings pursuant to Rule 3:22-10. It
noted that generally a defendant should develop a record at a
hearing at the trial level at which time counsel could explain the
reasons for his conduct and inaction, and at which the trial court
could rule upon the claims including the issue of prejudice. Id.
at 462. See also State v. Sparano, 249 N.J. Super 411, 419 (App.
Div. 1991).

As a result, the Supreme Court held the following:

Thus, trial courts ordinarily should grant
evidentiary hearings to resolve ineffective
assistance of counsel claims if a defendant
has presented a prima facie claim in support
of post-conviction relief. As in a summary
judgment motion, Courts should view the facts
in a light most favorable to a defendant to
determine whether a defendant had established

a prima facie claim. State v. Precjose,
supra, 129 N.J. at 462-463.

The Court further noted that to establish a prima facie claim
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of ineffective assistance of counsel, a defendant had to establish

the reasonable likelihood of success under the test set forth in

Strickland v, Washington, 466 U.S. 668, 80 L.Ed. 2d 674 (1984). 1In
Strickland v. Washington, the United States Supreme Court addressed

for the first time the appropriate standard by which to judge a
defendant’s contention that he was denied his constitutional right
to the effective assistance of counsel. The Court noted that the
benchmark for judging any claim of ineffectiveness was whether
trial counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial could not be relied upon as
having produced a just result. As a result, the Court held that
the proper standard for attorney performance was that of reasonably
effective assistance. Strickland v. Washington, supra, 466 U.S. at
686, 80 L.Ed. 24 at 692.

Accordingly, the Supreme Court established a two prong test to
determine whether counsel’s assistance was so defective as to
require the reversal of a defendant’s conviction. Initially, the
defendant had to identify those acts or omissions of counsel that
were alleged not to have been the result of reasonable professional
judgment. The roviewing court had to then determine whether, in
light of all the circumstances, the identified act or omissions

were outside the wide range of professional competent assistance.

Strickland v, Washington, supra, 466 U.S. at 690, 80 L.Ed. 24 at

695.
Even if a defendant established the first prong, the Court
held that the defendant also had to establish the second prong
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since even a professionally unreasonable error by counsel did not
warrant setting aside a conviction if the error had no effect upon
the judgment. Strickland v. Washington, supra, 466 U.S. at 691, 80
L.Ed. 2d at 696. Accordingly, the defendant had to demonstrate
that the deficient performance prejudiced the defense.

Specifically, an accused had to affirmatively prove prejudice,
and it was not sufficient that the defendant demonstrated that the
errors had some conceivable effect upon the outcome of the
proceedings. Rather, a defendant had to demonstrate that there was
a reasonable probability that, "but for counsel’s unprofessional
errors, the result of the proceeding would have been different."
In this regard, a reasonable probability is a probability
sufficient to undermine confidence in the outcome." Strickland v.
Washington. supra, 466 U.s. at 694, 80 L.Ed. 2d at 698. As the
Court further noted, although these Principles were to guide the
process of decision, the ultimate focus of inquiry had to be on the
fundamental fairness of the proceeding whose result was being
challenged. Strickland v. Washington., supra, 466 U.S. at 696, 80
L.E4d. 24 at 700.

Relying on state constitutional principles, our own Supreme
Court adopted the Strickland standards in State v, Fritz, 105 N.J.
42 (1987). As a matter of state law, the Court held that if
counsel’s performance was so deficient as to create a reasonable
probability that those deficiencies materially contributed to a
defendant’s conviction, the constitutional right to counsel would
have been violated. JId. at 58.
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It is acknowledged that there exists a presumption that
counsel "rendered adequate assistance and made all significant
decisions in the exercise of reasonable and professional judgment.
Strickland v. Washington, supra, 466 U.S. at 690, 80 L.Ed. 24 at
695. Since prejudice is not presumed, State v. Fritz, supra, 105

N.J. at 64, a defendant must demonstrate "how specific errors of
counsel undermined the reliability" of the proceedings. United
States v. Cronic, 466 U.S. 648, 659 n. 26, 80 L.Ed. 2d 657, 668 n.
26 (1984). As such, any acts or omissions of counsel must amount
to more than mere tactical strategy. Strickland v. Washington,
supra, 466 U.S. at 689, 80 L.Ed. 2d at 694-695.

Accordingly, adequate assistance of counsel must be measured
by a standard of "reasonable competence. State v. Fritz, supra,
105 N.J. at 53; State v, Jack, 144 N.J. 240, 248 (1996). As a
result, judicial review requires a certain deference since the
relevant standard does not demand "the best of attorneys", but
rather requires attorneys be "(not) so ineffective as to make the
idea of a fair trial meaningless." State v. Fisher, 156 N.J. 490,
500 (1998); State v, Davis, 116 N.J. 341, 351 (1989).

Finally, as recently noted by this Court with respect to the
right of defendants to evidentiary hearings in post conviction
relief proceedings, it is well settled the "trial courts should
ordinarily grant evidentiary hearings to resolve ineffective-
assistance-of-counsel claims if a defendant has presented a prima
facie claim in support of post-conviction relief. State v. Garcia,
320 N.J. Super. 332, 338 (App. Div. 1999), quoting from State v.
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Preciose, supra, 129 N.J. at 462. In determining the propriety of
an evidentiary hearing, the trial court should ascertain whether
the defendant would be entitled to post conviction relief with the
facts reviewed "in the light most favorable to defendant." State
v. Marshall, 148 N.J. 89, 158 (1997). If that inquiry is answered
in the affirmative, the defendant is generally entitled to an
evidentiary hearing in order to establish the allegations.

As noted in Preciose, a defendant’s claim of ineffective
assistance of counsel "is more likely to require an evidentiary
hearing because the facts often lie outside the trial record and
because the attorney’s testimony may be required." State v.
Preciose, supra, 129 N.J. at 462. As a result, an evidentiary
hearing is generally required unless the court determines the
hearing would not assist in its analysis of whether the defendant
is entitled to post conviction relief, or where the defendant’s

allegations are too vague, conclusory or speculative as to warrant

such a hearing. State v. Marshall, supra, 148 N.J. at 158. See
also gState v, Pyatt, 316 N.J. Super 46, 51 (App. Div. 1998),
certif. denied 158 N.J. 72 (1999), in which this Court noted that
a determination as to an ineffective assistance of counsel claim is
best made through an evidentiary proceeding "with all its
explorative benefits, including the truth-revealing power which the
opportunity to cross-examine bestows."

In the present case, the defendant’s petition not only made
certain allegations about trial counsel, but contained an affidavit

from the defendant’s mother corroborating those allegations in
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which a conflict of interest existed, which made it impossible for
trial counsel to adequately represent the defendant’s interests.
Specifically, as the defendant’s petition maintained, during the
fall of 1996, after trial counsel was assigned to represent the
defendant, he began an intimate relationship with the defendant’s
mother. (Da 33). Throughout the course of that relationship,
defense counsel utilized the defendant’s mother to coerce the
defendant in the direction in which trial counsel wanted to
proceed: a guilty plea. (Da 33). In January 1997, the
defendant’s mother visited him in the Ocean County Jail, and told
him to accept the plea offered by the State and discussed with him
by trial counsel, or the family would withdraw all support for him.
(Da 34).

This resulted from trial counsel’s fear that his spouse would
learn of the illicit affair. Consequently, trial counsel convinced
the defendant’s mother to influence him into accepting the plea
offer, despite the fact that the defendant did not want to enter a
guilty plea. Such a guilty plea resulted in an early termination
of the case, thereby affording trial counsel the opportunity to
terminate the illicit relationship with the defendant’s mother
before it could be discovered by his spouse. (Da 36). As a
result, the defendant was coerced into accepting a guilty plea in
which he received the maximum punishment to which he was exposed.
(Da 34 and Da 38).

These allegations contained in the defendant’s petition were
corroborated by the detailed affidavit submitted by the defendant’s
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mother and made apart of the petition’s appendix. (Da 42).
According to the affidavit, the defendant maintained his innocence
to the various offenses, and his mother believed in his innocence.
However, after beginning the affair with trial counsel, she allowed
counsel to convince him to "coerce my son into accepting a plea
bargain." Trial counsel told the defendant’s mother to utilize any
means available to convince the defendant to accept the plea.
Counsel further told the mother that if the defendant did not
accept the plea offer, he would refuse to represent him at trial,
and that he would certainly be found guilty of all charges
thereafter. (Da 42, paragraph 3).

As the affidavit further indicated, the defendant desired to
withdraw his guilty plea prior to sentencing, and to seek new legal
representation. However, because of the influence exerted by trial
counsel over the defendant’s mother, she told the defendant that if
he pursued that avenue, neither she nor other members of the family
would support him. As such, there were various times when trial
counsel, the defendant’s mother and other family members utilized
"coercive suggestions" to convince the defendant to plead guilty.
(Da 42, paragraphs 4 and 5).

In addition, trial counsel erroneously misled members of the
family into believing that the defendant had confessed his criminal
culpability. This tactic was utilized to convince members of the
family to coerce the defendant into pleading guilty. (Da 42,
paragraph 7). Finally, the affidavit indicated the defendant had

no knowledge of these circumstances, and that trial counsel
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utilized his influence over the defendant’s mother to compromise
her son’s constitutional rights. (Da 42, paragraphs 6 and 8).

The defendant’s assertions in his petition as well as the
contents of his mother’s affidavit were uncontroverted, and not
challenged by the State. As such, it is respectfully submitted
that, at the very least, the defendant presented a prima facie case
of ineffective assistance of trial counsel based upon an
impermissible conflict of interest.

In this regard, the United States Supreme Court has held that
the standard set forth in Strickland v. Washington equally applies
to challenges made to guilty pleas based upon ineffective
assistance of counsel. Specifically, the first prong of the
Strickland standard remains the same, while the second, or
"prejudice", prong focuses upon whether counsel’s constitutionally
ineffective performance affected the outcome of the plea process.
Accordingly,

In other words, in order to satisfy the

"prejudice" requirement, the defendant must

show that there is a reasonable probability

that, but for counsel’s errors, he would not

have pleaded guilty and would have insisted on

going to trial. Hill v. Lockhart, 474 U.S.

£2, 58, 88 L.Ed. 2d 203, 209 (1985).
As a result, where a defendant maintains that his guilty plea was
involuntary as a result of ineffective assistance of counsel, the

voluntariness of the guilty plea depends upon whether counsel’s

advised "was within the range of competence demanded of attorneys

in criminal cases." Hill v. Lockhart, supra, 474 U.S. 52, 56, 88

L.Ed. 24 at 207.




In Strickland, the court noted that in certain Sixth Amendment
contexts prejudice was presumed, where there was the actual or
constructive denial of the assistance of counsel. Strickland v.
Washington, supra, 466 U.S. at 692, 80 L.Ed. 2d at 697. It noted
that another type of actual ineffectiveness claim warranted a
similar, although more limited, presumption of prejudice. Id. It
referenced its previous holding in Cuyler v. Sullivan, 446 U.S.
343, 345-350, 100 S. Ct. 1708, 1716-1719 (1980), which held that
prejudice was presumed when counsel was burdened by an actual
conflict of interest. In those circumstances, "counsel breaches
the duty of loyalty, perhaps the most basic of counsel’s duties."
Strickland v. Washington, supra, 466 U.S, at 692, 80 L.Ed. 24 at
696. However, it noted that the rule was not quite the "per se
rule of prejudice" that existed for Sixth Amendment claims.
Rather, prejudice was presumed in those situations only where the
defendant demonstrated that counsel "actively represented
conflicting interests"™ and that "an actual conflict of interest
adversely affected his lawyer’s performance." JId., quoting for
Cuvler v. Sullivan, supra, 446 U.S. at 350, 100 S. Ct. at 1719.

In New Jersey, attorneys are required to comply with strict
ethical rules concerning actual or possibly conflicts of interest.
State v. Loval, 164 N.J. 418, 428 (2000). The general rule is that
an attorney is prohibited from representing a client when that
representation would create a conflict of interest. JId. at 429.
In fact, even an appearance of impropriety "alone may be sufficient

to present an ethical problem even though no actual impropriety
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N.J. 123, 129 (1977). The purpose of this doctrine is "to bolster
the public confidence in the integrity of the legal profession."
State v. Loyal, supra, 164 N.J. at 429, quoting from State v.
Catanoso, 222 N.J. Super. 641,648 (Law Div. 1987).

Furthermore, in determining whether there is a reasonable
basis for finding an appearance of impropriety, the conduct must be
viewed as would an "ordinary knowledgeable citizen acquainted with
the facts." men!r 109 N.J. 201,
216 (1988). When such an appearance of impropriety is found in a
criminal case, the disqualification of that attorney is routinely
required. State v. Loval, supra, 164 N.J. at 430. As such, "if
there is any doubt as to the propriety of an attorney’s

representation of a client, such doubt must be resolved in favor of

disqualification."” State v. Loval, supra, 164 N.J. at 432, quoting
from Reardon v. Marlavne, Inc., 83 N.J. 460, 471 (1980).

In the present case, it is respectfully submitted that once
trial counsel was assigned to represent the defendant, his
subsequent conduct of entering into an extramarital affair with his
client’s mother creited an obvious conflict of interest. Even when
viewed in a vacuum, it cannot fairly be denied that an ordinary
knowledgeable citizen would readily conclude that there was an
appearance of impropriety, warranting that attorney’s removal as
counsel for the accused because of a perceived inability to
represent his client’s best interests.

However, when viewed within the context of the allegations set
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forth in the defendant’s petition, corroborated in detail by his
mother’s affidavit, it becomes clear that there was not only an
appearance of impropriety, but actual impropriety resulting from a
clear conflict of interest. This conflict resulted in trial
counsel’s utilization of the defendant’s mother and other members
of the family to convince the defendant to enter into a plea
agreement, despite the fact that the defendant did not wish to do
so and wanted to plead guilty. Faced not only with his own
attorney but also with his family members utilizing every possible
means to convince him to plead guilty, the defendant understandably
Pled guilty but under circumstances which made the plea involuntary
in nature.

As noted in Cuvler v. Sullivan, supra, prejudice for purposes
of the Strickland standard is presumed if it is demonstrated that
counsel represented conflicting interest which adversely affected
his performance. As noted in Hill v. Lockhart. supra, the second
prong of Strickland is satisfied if the defendant demonstrate there
is a reasonable probably that, but for counsel’s conduct, he would
not have pled guilty.

Both situations clearly existed in the present case.
Certainly, at the very least, the defendant presented a prima facie
case with respect to the conflict of interest and an appearance of
impropriety on his attorney’s part, which resulted in inadequate
legal representation by coercing the defendant into a guilty plea
which would not otherwise have been made. Accordingly, the trial
court erred in denying to the defendant an evidentiary hearing to
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fully address this issue, and which would have enabled the
defendant to testify and present witnesses as well as to cross-
examine trial counsel. As a result, it is requested that the
matter be remanded to the trial court to afford the defendant that
to which he is entitled: an evidentiary hearing.
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CONCLUBION
For the foregoing reasons, it is requested that the matter be

remanded to the trial court for an evidentiary hearing to determine
the merits of the defendant’s contention that he was denied the

right to the effective assistance of trial counsel.

Respectfully submitted,

IVELISSE TORRES, Public Defender
Attorney for Defendant-Appellant

Designated Counsel

WILLIAM WELAJ, ESQUIRE
21 North Bridge Street
P.0. Box 962
Somerville, NJ 08876

Of Counsel and on the Brief
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COUNTER-STATEMENT OF PROCEDURAL HISTORY

On March 19, 1996, juvenile delinquency complaint FJ-15-
2863-96-S was filed against defendant, Michael LaSane, born
March 15, 1979, in Superior Court, Chancery Division, Family
Part, Ocean County, charging him with conduct that if committed
by an adult would constitute acts of purposeful or knowing murder
of Kathleen S. Weinstein, contrary to N.J.S.A. 2C:11-3a(l) and
(2) ; felony murder, contrary to N.J.S.A. 2C:11-3a(3); first
degree armed robbery, contrary to N.J.S.A. 2C:15-1; first degree
carjacking, contrary to N.J.S.A. 2C:15-2; and third degree theft,
contrary to N.J.S.A. 2C:20-7. (Dal to 3).

On January 14, 1997, defendant appeared before the Honorable
Barbara Ann Villano, J.S.C., and, pursuant to a negotiated
agreement, consented to the waiver of jurisdiction over the
matter from the Superior Court, Chancery Division, Family Part,
to the Superior Court, Law Division. (1T14-19 to 15-7) . On
that date, Judge Villano entered a consent order.waiving
jurisdiction of the matter to the Law Division for further
prosecution, as provided by N.J.S.A. 2A:4A-27 and R. 5:22-1.
(Da4) .

On January 23, 1997, Ocean County Accusation Number 97-01-

: 1T refers to the transcript of waiver hearing, January 14,
1997;

2T refers to the transcript of guilty plea hearing,
January 23, 1997;
aT refers to the transcript of sentencing hearing,
February 28, 1997.
AT refers to the transcript of post-conviction relief
hearing, March 24, 2000.




00076 was filed charging defendant with the felony murder of
Kathleen Stanfield Weinstein, contrary to N.J.S.A. 2C:11-3a(3).
(Da6) . On that same day, defendant waived his rights to
prosecution by indictment and trial by jury, and, pursuant to a
negotiated agreement, he pled guilty to the accusation which
charged him with felony murder. (Da5; Da7 to 9; 2T9-7 to 11;
2T18-22 to 20-11). Defendant also agreed to return to the State
an audio tape recording of conversations between the victim and
himself that had been provided to him in discovery. (Da9; 2T3-22
to 4-4). 1In exchange, the State agreed to dismiss the four
remaining charges -- purposeful or knowing murder, first degree
carjacking, first degree robbery, and third degree theft -- in
the juvenile delinquency complaint. (Da8; 2T3-13 to 17). The
State also advised defendant that it would recommend the maximum
sentence for the felony murder offense, life imprisonment with a
thirty year parole disqualifier. (Da8; 2T3-18 to 21). The
Honorable Peter J. Giovine, J.S.C., took and acceéted defendant's
guilty plea. (2T33-12 to 35-7).

On February 28, 1997, Judge Giovine sentenced defendant to
life imprisonment with a thirty year parole disqualifier on the
felony murder conviction. (Dal0; 3T58-15 to 20). The judge also
ordered defendant to pay a $5,000 Victims of Crime Compensation
Board penalty and a $75 Safe Neighborhood Services Fund
assessment. (3T60-5 to 13; Dal0 to 11).

By order filed May 5, 1997, this court permitted defendant

to file a Notice of Appeal punc pro tunc. On direct appeal to




this court, defendant argued that the life term imposed by the
sentencing court was excessive. (Dal6). In a per curiam opinion
dated June 15, 1998, this court affirmed defendant’s conviction
and sentence. (Dal4-19).

On June 15, 1999, defendant filed a pro se petition for
post-conviction relief based primarily on a claim of ineffective
assistance of counsel. (Da20-45). Counsel was appointed, and
following a hearing held on March 24, 2000 before the Honorable.
James N. Citta, J.S.C., the petition was denied without an
evidentiary hearing. (4T19-21 to 23-25). An order to that
effect was entered on that same day. (Da4eé).

On May 30, 2000, defendant filed a Notice of Appeal from the

denial of the petition for post-conviction relief. (Da47).




COUNTER-STATEMENT OF FACTS

The following version of the events surrounding the murder

of Kathleen Weinstein was provided by defendant in giving the
factual basis for his plea. On March 14, 1996, at approximately
3:00 p.m., defendant was at the Caldor Shopping Mall on Route 37
in Toms River. (2T23-2 to 7). While there, defendant decided to
steal a gold-colored Toyota Camry automobile that was parked in
the parking lot of the shopping mall. (2T23-8 to 19). Defendant
then approached the Camry and told the occupant of the car,
Kathleen Weinstein, to give him the keys to the car. (2T23-22 to
23; 2T24-12 to 15). Kathleen complied with defendant's demand.
(2T23-24 to 25).

Then defendant, with Kathleen in the car, drove to a wooded
area in Manitou Park, which was located "a substantial distance"
from the shopping mall. (2T24-1 to 7). Defendant threatened
Kathleen with a gun, but he claimed that he did not actually
possess one. (2T26-21 to 27-1; 2T27-8 to 13; 2T28-10 to 25) .
Defendant drove to the park to "escape . . . with stealing the
car." (2T24-8 to 11). Defendant kept Kathleen confined in the
car while he pondered how to "get away" with stealing the car.
(2T24-16 to 25). Thereafter, defendant wrapped duct tape around
Kathleen's hands and ankles. (2T25-1 to 6). Defendant
instructed her not to scream and then left Kathleen in the woods
before driving away in her car. (2T25-7 to 12). But as he began

to drive away, Kathleen began to scream. (2T25-13 to 15).

Defendant returned and put his hand over Kathleen's mouth and
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nose to stop her from screaming. (2T25-13 to 18; 2T31-19 to 25).
Defendant claimed he did not pay close attention to Kathleen's
reaction to his act of suffocating her because he was looking
toward an electric powerline substation that was in close
proximity. (2T32-1 to 10). Defendant did not want the people
there to hear anything. (2T32-1 to 13). Defendant noticed that
when Kathleen stopped screaming she also stopped breathing.
(2T25-19 to 26-3). Defendant shook Kathleen and when she did not
move he realized that she was dead. (2T26-26-4 to 12).

Defendant admitted that his act of covering Kathleen's nose and
mouth with his hand smothered her to death, but he claimed that
he did not intend to kill her. (2T26-13 to 14; 2T32-14 to 24;
2T35-20 to 25).

At the sentencing hearing, further facts were fleshed out
concerning the murder that established that defendant committed a
far more heinous crime than the sanitized one he admitted to at
the plea hearing. At sentencing, it was established that on the
afternoon of Thursday, March 14, 1996, defendant, one day shy of
his seventeenth birthday, took a hammer and a roll of duct tape
with him to the Caldor shopping mall. (3T24-7 to 9; 3T33-13 to
15). Defendant loitered in the mall, wandering in and out of
several stores without ever making a purchase. (3T24-16 to 25).
Defendant then went outside to the mall's parking lot and saw a
Toyota Camry "that really hit his fancy." (3T25-1 to 3).

Defendant had recently told a friend that "he was going to get

himself a Toyota Camry." (3T23-21 to 22). At about 3:08 p.m.,




defendant saw the five foot-three, one hundred and twenty-five
pound Kathleen approach the Camry. (3T25-3 to 6; 3T25-14 to 19).
As defendant forced his way into Kathleen's car, a witness heard
Kathleen say, "please don't do this." (3T25-6 to 13).

Defendant then drove around with Kathleen in the car for
akout two hours. (3T25-22 to 26-22). At approximately 5:00
p.m., Kathleen activated a tape recorder which she had in her
car.? (3T25-22 to 26-22). On the approximately forty-five
minute tape, which had finished recording before defendant
murdered Kathleen, Kathleen was heard saying to defendant,
"You're telling me you got a gun. Let's see the gun."® (3T27-7
to 13).

Also on the tape, Kathleen was heard saying to defendant,
"do you really want to have that on your head, hijacking a car
and leaving somebody?" (3T27-14 to 19). Defendant responded,

" [ylou do what you got to do." (3T27-20). Defendant also said
that he liked "to take chances." (3T28-2 to 6). Kathleen
pleaded with defendant not to make a "deadly mistake," but
defendant drowned out her pleas by turning up the volume to the

car's radio. (3T28-7 to 15). Defendant “calmly discussed” with

a Kathleen subsequently took the tape out of the tape
recorder and put it in her pocket. (3T26-23 to 27-2). The
police discovered the tape after a civilian reported finding
Kathleen's abandoned body on the afternoon of March 17, 1996, in
the woo?ed area where defendant had killed her. (PSR3; 3T26-23
to 27-2).

3 The tape did not indicate whether defendant possessed a
gun. (3T27-7 to 13).
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her “the terms and conditions of the lease” of the car. (3T51-21
to 25). Kathleen sounded very nervous as she pleaded with
defendant to leave the wooded area of the park, but defendant
told her he could not. (3T28-19 to 24). Defendant told Kathleen
that she had nothing to fear, but he told her that he might have
to tie her up; defendant subsequently bound Kathleen's feet and
ankles with duct tape. (3T28-16 to 18; 3T29-5 to 10). Kathleen
sounded as if she knew defendant was going to kill her so she
tried to leave a trail to him on the tape by calling him by his
first name and asking him about his family. (3T29-18 to 30-3).
Ultimately, the tape made it clear that defendant was going to
wait until it was dark outside before he acted to "get rid of"
Kathleen. (3T30-5 to 8). And despite Kathleen's pleas to
defendant to take just the car and not her life, defendant killed
her nonetheless. (3T39-13 to 18). Defendant covered Kathleen's
body with a blanket and left her body in the woods. (PSR3).
After he murdered Kathleen, defendant returned to the
shopping mall and purchased a new pair of sneakers. (3T33-6 to
12). Then, over the next three days, he drove his friends and
family around in Kathleen's car. (3T33-13 to 24). He gave
various stories to friends and family concerning how he came into
possession of the car. (3T33-13 to 34-11). The police
subsequently found Kathleen's body and found her car parked in
front of defendant's home. (3T34-12 to 21). Defendant initially

told the police that he had recently purchased the car. (3T36-16

to 37-9).




Defendant's claim at the plea hearing that he used only his
hand to suffocate Kathleen was inconsistent with the evidence.

(3T30-14 to 31-3). The autopsy report showed that Kathleen had

been suffocated by an outside obstruction covering her mouth.
(3T31-3 to 9). Kathleen was found lying on her back with the two
sweaters and jacket which she had been wearing covering her face.
(3T31-14 to 18). And impressed upon her face were impressions
that matched her sweater and the zipper of her jacket. (3T31-19
to 22). In addition, there was a bruise on the right side of
Kathleen's forehead. (3T31-11 to 13). The autopsy report
indicated that the bruise was caused by either the struggle of
trying to free herself from the "smother-grip" or the pressure
exerted on her forehead by the perpetrator as he suffocated her.
(3T31-23 to 32-1).
Pursuant to a negotiated agreement, defendant pled guilty to
the felony murder of Kathleen. He was sentenced to life
imprisonment with a thirty year parole disqualifiér. Defendant’s |
conviction and sentence were affirmed by this court on direct
appeal. Thereafter, defendant filed a petition for post-

conviction relief, which was denied without an evidentiary

hearing. Defendant now appeals that denial to this court.
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LEGAL ARGUMENT

POINT 1

BECAUSE DEFENDANT, WHO RECEIVED AN
EXTREMELY FAVORABLE PLEA BARGAIN
WHERE THERE WAS OVERWHELMING
EVIDENCE OF GUILT, FAILED TO
SATISFY HIS INITIAL BURDEN TO SHOW
THAT HIS CLAIM OF INEFFECTIVE
ASSISTANCE OF COUNSEL WOULD SUCCEED
ON THE MERITS, THE POST-CONVICTION
COURT PROPERLY DENIED RELIEF
WITHOUT AN EVIDENTIARY HEARING.

Defendant’s sole ground for post-conviction appeal is that
the trial court should have granted him an evidentiary hearing
with respect to his post-conviction claim that his attorney was
ineffective because he was laboring under a conflict of interest
throughout his representation of defendant at the plea bargain
proceedings. The only proof defendant presented to the post-
conviction court to support this allegation was his mother'’s
hearsay statement in which she alleged, without any explanation,
that in the “fall of 1996" (prior to the guilty plea hearing),
she engaged in an “intimate affair” with defendant’s attorney and
that she “allowed him to convince [her] to coerce [defendant]
into accepting a plea bargain.” (Da42).

The post-conviction court accepted as true the allegations
in defendant’s mother’s statement, and correctly found the
information was insufficient to justify an evidentiary hearing on
the issue because defendant showed no conflict of interest on the
part of his counsel and no deficiency in counsel’s performance.

Moreover, as emphasized by the post-conviction court, defense

counsel’s representation epitomized effective, not ineffective
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representation; he was able to negotiate an extremely beneficial

plea bargain with the State which substantially limited the
potential amount of mandatory minimum time defendant would serve.
Under the circumstances, defendant’s petition neither factually
nor legally alleges grounds for relief. Thus, the post-
conviction court properly refused to grant defendant an
evidentiary hearing and denied defendant’s request for post-
conviction relief.

At the outset, defendant’s challenge to the denial of an
evidentiary hearing on a claim of ineffective assistance of

counsel cannot be divorced from the factual situation with which

defense counsel was confronted. It is obvious that the State had
an overwhelming case of defendant’s guilty conduct in the
horrendous and notorious murder of Kathleen Weinstein. On March
14, 1996, forty-five year old Kathleen Weinstein was carjacked by
defendant from the Caldor Shopping Mall in Toms River. For the
next several hours, defendant drove around with Kﬁthleen, a
captive, in the car. He continually threatened her with a gun.
While they were driving, unbeknownst to defendant, Kathleen
activated a tape recorder that she had in her car; for about 45
minutes one could hear the chilling conversations between
defendant and Kathleen.* As the prosecuting attorney below

explained, Kathleen “decided to get involved in this tape ... to

¢ The audio tape is a sealed exhibit to the record. (2T3-24
to 4-4; 2T36-19 to 37-3; 3T43-25 to 44-8). At the plea hearing,
defendant acknowledged it was his voice on the tape. (2T28-4 to
9).
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leave some trail behind ... ([t]lhat’s why she asked him, calling

¥ 1 Michael, what about your parents, recreating the fact ....
[slhe’s trying to get a dossier to identify this individual
[tlhat’s what that tape was all about.” (3T29-18 to 30-2). The

machine recorded Kathleen’s courageous pleas for life. Defendant

drove her into a wooded area of a park, bound her hands and feet
with duct tape he had brought with him, and when night fell, he
smothered Kathleen to death with her own clothes. Defendant left
with Kathleen’s car which he drove for the next couple of days
until he was apprehended; Kathleen’s car was parked in front of
his house. The audio tape that vividly captured these ruthless
crimes was found on Kathleen’s abandoned body in the wooded area
where defendant had killed her.

Defendant was facing trial on charges that included knowing
or purposeful murder, felony murder, carjacking, kidnapping® and
robbery. His guilt was not legitimately in doubt, particularly
due to the existence of the audio tape. Needless to say, the
prospects at a trial were obviously extremely dim and convictions
on all counts seemed virtually inevitable. It is significant
that defendant risked being sentenced to at least thirty years
mandatory incarceration on the murder charge plus additional

consecutive mandatory terms of imprisonment on carjacking and/or

5 The State recognizes that defendant was not charged with
kidnapping in the juvenile complaint, but, under the facts of
this case, the State certainly had the right to charge defendant
with kidnapping in an indictment. Moreover, the accusation
against defendant charged him with felony murder during the
course of kidnapping, robbery, carjacking. (Das6).
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robbery, and kidnapping, which were criminal acts separate and

apart from the r .der. (2T36-6 to 14). The severity of the
conduct and the separate nature of the criminal acts certainly
would have warranted imposing consecutive sentences under State
v. Yarbough, 100 N.J. 627 (1985), cert. denied, 475 U.S. 1014,
106 S.Ct. 1193, 89 L.Ed. 308 (1986). As pointed out by the trial
court below, defendant faced “life plus sixty years with no
parole for sixty years,” without a plea bargain. (2T15-25 to 16-
1) -

Defense counsel was able to negotiate a very advantageous
plea bargain with the State which significantly limited the
potential amount of mandatory minimum time defendant would have
to serve. The plea bargain provided that in return for a plea of
guilty to felony murder, the State would dismiss the remaining
charges - first degree purposeful or knowing murder, first degree
carjacking, first degree robbery, and third degree theft. The
State indicated it would recommend a life term with a 30 year
mandatory minimum term. However, what sentence defendant would
ultimately receive remained within the discretion of the court.
(2T12-11 to 13-8). Not surprisingly, defendant accepted the p.ea
bargain and entered a plea of guilty to felony murder.
Defendant’s recitation of guilt to felony murder allowed him to
sanitize or desensitize the hard callous facts of the crimes.

See Counter-Statement of Facts, supra. The plea was accepted by
the court only after an extremely thorough inquiry wherein

defendant stated unequivocally that he had not been coerced into
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pleading guilty, that he was pleading freely and voluntarily, and
that he was satisfied with the services of his attorney. (2T5-19

to 21; 2T18-15 to 17; 2T21-3 to 6).

Moreover, defendant’s attorney did not rest after the
beneficial bargain had been struck. At the sentencing hearing,
he vigorously argued against a life sentence and made a lengthy,
impassioned plea for leniency. (3T5-20 to 18-22). Nonetheless,
based upon the egregious circumstances of this crime, the
sentencing court imposed a life sentence with a thirty year
mandatory minimum term.

Oon direct appeal, defendant argued only that the life term
was excessive, a claim that was rejected by this court in a pexr
curiam opinion dated June 15, 1998. (Dal4-19). A year later,
defendant petitioned for post-conviction relief arguing that he

received ineffective assistance of counsel because his defense

counsel had a conflict of interest resulting from an “intimate
affair” with defendant’s mother. (Da21-45). Defendant’s only
evidence in support of his petition was a hearsay statement®

signed by his mother in which she stated that “on approximately

‘e The State must point out that defendant’s mother’s statement
is not an affidavit as he refers to it on appeal. Although the
purported affidavit indicates a notary witnessed defendant’s
mother’s signature, there is no indication that an oath was
administered. An affidavit is defined as “[a] written or printed
declaration or statement of facts, made voluntarily, and
confirmed by the oath or affirmation of the party making it,
taken before a person having authority to administer such oath or
affirmation.” Blacks Law Dictionary 58 (6" Ed. 1990); State v.
Knight, 549 P.2d 1397, 1401 (Kan. 1976). Thus, because the
information was not provided under oath, the requirements for an
affidavit are not met, and the statement is an unsworn
declaration.
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fall of 1996,” she “engaged in an intimate affair” with

defendant’s attorney. (Da42). The nature and length of this

vague relationship is unexplained. The statement went on to

provide overly vague, conclusory assertions of coercion: “I

began to have very intimate feelings for [defendant’s attorney]

and subsequently allowed him to convince me to coerce [defendant]

into accepting a plea bargain ... [tlhere were several other

instances upon which [defendant’s attorney] other family members,

and myself used coercive suggestions in order to get [defendant]

to plead guilty .... [olther family were instructed to discourage
[defendant] from pursuing a trial by jury.” (Da42). The

statement lacks any specific information regarding these

allegations. The statement also contains the hearsay assertion

that “[defendant’s attorney] instructed me to use any means ;
necessary to make [defendant] accept the plea, and said that if ;
[defendant] did not accept the offer, he would decline for
representing [defendant] at trial, and with any oﬁher attorney
[defendant] would surely lose.” (Da42).

At the hearing, defendant’s post-conviction counsel argued
that, in hindsight, defendant "after looking back on the entire
case and having received his sentence and had an opportunity to
look back on the whole process, feels that based upon the
relationship with his attorney, and the relationship that existed
between his mother, as he alleged, and his trial counsel, that
there was undue and inappropriate influence exerted on him to

enter a plea of guilty.” (4T5-20 to 6-2). He indicated that
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defendant wanted the court to allow him to vacate his guilty

plea, appoint new counsel who would “weigh the evidence against
him anew, and make an election whether to proceed to trial or to
work out another agreement.” (4T6-11 to 16). The prosecutor,
however, appropriately responded that “([w]lhat’s happened is, he’s
changed his mind ....([slitting in jail, he’s changed his mind ...
[hle doesn’t like the deal he struck .... [blut he’s offered no
proof whatsoever to show that the plea wasn’'t voluntary at that
time.” (4T18-1 to 5).

The post-conviction court found that the allegations in
defendant’s mother’s statement, even if true, did not “create a
legal conflict of interest.” (4T22-1 to 4). The court found
defendant failed to demonstrate inadequate performance noting
counsel “proceeded on [defendant’s] behalf in a vigorous manner,”
negotiating an “extraordinary” plea bargain, “in the context of
this crime.” (4T22-24 to 23-5). The court emphasized that
counsel’s performance certainly fell within the rénge required by
the law: “No reasonable attorney or judge with knowledge of the
criminal law can look at these facts and this plea bargain and
say [defendant’s attorney] did not do a good job.” (4T23-6 to
8). Additionally, the court found defendant’s assertions
insufficient to establish preiudice: “Secondly, there is no
evidence before this Court to lead this Court to even speculate
that there is even the possibility of a different outcome, let
alone find by a preponderance of the evidence that there is a

substantial likelihood that the outcome would be different.”
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(4T23-18 to 23).

Thus, the court concluded defendant’s
allegations in his petition for post-conviction relief were
insufficient to establish the existence of substantive grounds
for relief which would entitle him to an evidentiary hearing
prior to dismissal of his petition.

The relief defendant now seeks from this court is a remand
for an evidentiary hearing. This court need not reach the merits
of the claim because defendant has waived the issue of the
voluntariness of his plea since the issue was known and available
to him on direct appeal from his guilty plea. Under our post-
conviction rules, an evidentiary hearing is not warranted for
claims that could have been raised on direct appeal. R. 3:22-4;
State v, Mitchell, 126 N.J. 565, 583-84 (1992). In that appeal,
defendant failed to raise an issue about the voluntariness of his
guilty plea, which is ultimately the basis of his post-conviction
motion, despite being represented by new counsel. No explanation
has been given as to why he waited long after his guilty plea had
been accepted (more than two years) - and, indeed, a year after
his direct appeal - to make a coercion claim. Certainly this
argument should have been raised on direct appeal.

What is more, defendant’s mother’s statement is ambiguous as
to when she supposedly told defendant about the alleged
relationship: It states only that “[defendant] had no prior
knowledge of the above stated situation.” (Da42). And in
defendant’s brief, he asserts “[tlhis conflict of interest was

not known to the defendant until after he had pled guilty and was
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sentenced.” (Dbl6). No explanation has been given for failing

to make the argument currently relied upon in the direct appeal.
Thus, any issue concerning the voluntariness of the plea appears
to be post-conviction afterthought, should have been raised on
direct appeal from the guilty plea and is now waived. State v.
Johnson, 43 N.J. 572, 591 (1965), aff'd, 384 U.S. 791, 86 S.Ct.
1772, 16 L.Ed.2d 882 (1966). Even if the claim is not waived,
the making of this particular allegation at such a late hour
casts doubt on the credibility of such an allegation.

In any event, it is familiar law that filing a post-
conviction relief petition alleging ineffective assistance of
counsel implicating facts outside the record does not
automatically entitle a defendant to an evidentiary hearing.
State v. Cummings, 321 N.J, Super. 154, 170 (App. Div. 1999),
certif. denied, 162 N.J. 199 (1999); State v. Pvatt, 316 N.J.

Super. 46, 51 (App. Div. 1998), certif. denied, 158 N.J. 72
(1999) . Rather, the defendant seeking the hearing bears the

burden of submitting evidentiary facts that establish that his
claim will ultimately succeed on the merits. State v. Marshall
A{II), 148 N.J. 89, 158 1997), cert. depied, 522 U.S. 850, 118
S.CL. 140, 139 L.Ed.2d 18 (1997); State v. Cummings, 321 N.J.
Super., at 170. All well-pleaded facts are to be viewed “in the
light most favorable to defendant.” State v. Marshall,148 N.J.
at 158. Dismissal of a petition without an evidentiary hearing
is proper if the post-conviction court perceives that holding a

hearing will not aid its analysis of whether defendant is
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entitled to relief, or if defendant’s allegations are too vague

and speculative. Ibid. In reviewing whether a post-conviction
court erred in denying a defendant'’s petition without a hearing,
an abuse of discretion standard is applied. R. 3:22-10; State v.
Marshall, 148 N.J. at 157-58 (trial court has discretion to
conduct evidentiary hearing; State v. Flores, 228 N.J. Super.
586, 589-90 (App. Div. 1988), cextif. denied, 115 N.J. 78 (1989).

What facts would warrant a hearing based upon the petition
is a matter of substantive law. A claim of ineffective
assistance of counsel based on an attorney’s conflict of interest
is examined under a different standard than a traditional
ineffectiveness claim. Federal constitutional law requires a
defendant who has not objected to a conflict at trial to show
that his attorney acted under an actual conflict of interest
which adversely affected the adeguacy of his representation.
Cuvler v. Sullivan, 446 U.S. 335, 350, 100 S.Ct. 1708, 1719, 64

L.Ed.2d 333 (1980); Burger v. Kemp, 483 U.S. 776, 783, 107 S.Ct.
3114, 3120, 97 L.Ed.2d 638 (1987). To establish an actual

conflict, a defendant must produce evidence to demonstrate that
his defense attorney was “forced to make choices advancing other
interests to the detriment of his client... [w]ithout a showing
of inconsistent interests, any alleged conflict remains
hypothetical, and does not constitute ineffective assistance.”
United States v. Alvarez, 137 F.3d 1249, 1252 (10" Cir. 1998)
(citation omitted).

To establish that counsel’s performance is adversely
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affected by a conflict of interest, a defendant must produce
evidence to demonstrate “(a) that some plausible alternative
defense strategy or tactic might have been pursued, and (b) that
the alternative defense was inherently in conflict with or not
undertaken due to the attorney’s other loyalties or interests.”
United States v. Ryan, 23 F.Supp.2d 1044, 1053 (S.D. Iowa 1998),
rev'd other grounds, 227 E.3d 1058 (8" Cir. 2000). Prejudice is

presumed only in these limited circumstances where defendant can
establish an actual conflict that adversely affected the
adequacy of his representation. Cuyler v, Sullivan, 446 U.S. at
350, 100 S.Ct. at 1719, 64 L.Ed.2d at 347. Until a defendant has
established that defense counsel actively represented conflicting
interests, however, he has not established the constitutional
predicate for his claim of ineffective assistance.

Our Supreme Court has addressed counsel’s conflict of
interest in the context of joint or multiple representation
cases, and has used a “more protective” approach in addressing
these conflicts of interest issues. State v. Norman, 151 N.J. 5,
25 (1997). In these cases, our Court has concluded that where
circumstances “demonstrate a potential conflict of interest and a
significant likelihood of prejudice, the presumption of both an
actual conflict of interest and actual prejudice will arise,
without the necessity of proving such prejudice.” State v.
Murray, 162 N.J. 240, 250 (2000); State v. Norxman, 151 N.J. at
24-25; State v. Bell, 90 N.J, 163, 171 (1982). 1In State v. Pych,
213 N.J. Super. 446 (App. Div. 1986), this court applied this
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standard to a case involving an alleged conflict stemming from

the defense attorney’s pending indictment at the time of
defendant’s trial.

No New Jersey case has presented facts where, as here,
defendant asserts a conflict based on his attorney’s alleged
personal relationship with his mother. 1Illinois has applied a
slightly different standard to this type of conflict of interest
case. In cases involving personal relationships, the defendant
must demonstrate that he suffered actual prejudice from his
counsel’s representation. People v. Davis, 452 N.E.2d 525, 532
(I11. 1983) (rejecting defendant’s allegation of conflict of
interest where defense counsel was “a close personal friend” of
the person whom defendant was charged with murdering in another
case). The justification for treating alleged conflicts in
personal relationship situations differently than zconflicting
professional commitments is that where personal rather than
professional relationships are at issue, it is présumed “that an
attorney will not undertake to represent a defendant if his
professional duty will be hampered by emotional ties.” Ibid.

The State notes that the Illinois standard is the most
instructive in this case because defendant here asserts a
conflict based on his attorney’s personal rather than
professional relationship. Moreover, the reasons for the “more
protective” Bell standard for conflict claims involving issues of
multiple representation are not applicable here. The dangers

inherent in the dual or multiple representation situation are
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simply not present here, i.e., counsel did not have two clients
to whom he owed his undivided loyalty and there is no issue of
confidentiality of information. Thus, the Bell standard should
be limited to cases in which the claim is based on multiple
representation, the situation present in Bell. The State urges
that the federal standard, i.e., that an actual conflict
adversely affected counsel’s performance, that has been applied
to many types of conflicts of interest, United States v.

Patiwana, 928 F.Supp. 226, 235 n.15 (E.D.N.Y. 1996), aff’d 173
F.3d 845 (2™ Cir. 1999), is the more compelling standard to be

applied in this case. There is simply no reason to depart from
the federal standard in this context. However, when all is said
and done, the distinction between actual or potential conflicts
is not critical in this case because defendant has failed to
present even a potential, prejudicial conflict.

It is apparent from the content of defendant’s mother’s
statement that the trial court could have reasonably found that
it lacked credibility due to the fact that the statements
contained therein were based on hearsay information. R. 1:6-6.
The statement is also overly vague and lacks any specific
information regarding trial counsel’s representation of defendant
during the plea proceedings. Even were this court to assume, as
the trial court did, that the allegations in defendant’s mother’s
statement were factually true, defendant has not come close to
establishing either a potential, prejudicial conflict or an

actual conflict. First of all, defense counsel’s representation
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of defendant while allegedly having an “intimate affair” with

defendant’s mother does not implicate any rules of ethical
conduct. See New Jersey Rules of Professional Conduct, RPC 1.1
to RPC 8.5. More importantly, defendant’s mother’s “affair” with
his attorney is unexplained and is too vague to create anything
but speculation as to an alleged conflict of interest. Of
itself, the mere existence of an affair “on approximately fall of
1996" between defendant’s mother and his attorney simply does not
establish the possibility for conflict or an actual conflict of
interest. (Db42). The statement provides only a vague assertion
of a relationship at a time (Fall of 1996) prior to the entry of
the guilty plea (January 23, 1997).

A conflict of interest, however, “denotes a situation in
which regard for one duty tends to lead to disregard of another;
a conflict of interest places a defense attorney in @ situation
inherently conducive to divided loyalties.” State v. Reddick,
430 N.W.2d 542, 545 (Neb. 1988). Here, defendant.has produced no
evidence that this vague relationship, even if it had continued
during the plea proceedings, was “inherently conclusive to
divided loyalties.” In other words, defendant has failed to show
inconsistent interests.

There appears to be no precedent holding that a defense
attorney’s “illicit affair” with a client’s mother raises a
conflict of interest. However, no legal authority is necessary
to conclude that given an alleged relationship between the

attorney and a client’s mother, the client’s interest and that of
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his attorney would be in harmony, not at odds. In fact, it is

logical to conclude from the facts present here, that defendant’s

mother’s interests were not adverse to defendant’s as indicated

by her expressed concern for his interests at the sentencing

hearing. (3T19-12 to 21-18). Thus, defendant’s and his

attorney’s interests were consistent and, if anything, it would

appear that defendant’s attorney had more than the usual

incentive to vigorously defend his client. While this is

speculation, but so is defendant’s conclusory allegation that

counsel’s interests were adverse to his own. Even when accepted

as true, the factual allegation offered by defendant does not

surpass the hurdle of showing a potential or actual conflict of 1

interest.
More than that, this court is left to speculate as to how }

the alleged affair resulted in a significant likelihood of

prejudice or adversely affected defendant'’s representation.

Defendant does not even begin to demonstrate that he had a

serious defense to the charges. He has failed to show counsel

would have performed differently absent the alleged affair with

his mother. As explained previously, there is no question that

defense counsel was confronted with overwhelming evidence of

defendant’s guilt; the most potent problem was how to deal with

the audio tape found on Kathleen’s body that vividly captured

these crimes. A conviction on all charges appeared to be

inevitable and defendant has utterly failed to show why a guilty

plea that significantly reduced his penal exposure and allowed
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him to face limited evidence at the sentencing hearing, was not
in his best interest, given the circumstances in this case.

Defendant speculates that his attorney’s “illicit affair”
with his mother motivated his attorney to coerce defendant to
plead guilty because “[s]uch a guilty plea resulted in an early
termination of the case, thereby affording trial counsel the
opportunity to terminate the illicit relationship with the
defendant’s mother before it could be discovered by his spouse.”
(Db23; Da36). Defendant makes this assertion completely
unencumbered by any factual support. Thus, this is merely the
hypothesis of defendant, not an established fact. Moreover,
nothing in the record justifies such a hypothesis. Any
conclusion that counsel had a potential or actual conflicting
interest is based upon speculation and conjecture only, not upon
the evidence.

Absent any showing of a conflict of interest, in order to
obtain an evidentiary hearing on this post-conviction claim,
defendant must establish a prima facie case of ineffective
assistance of counsel under the highly demanding, two-pronged
Strickland test, which governs general ineffectiveness claims.
Defendant must first show that counsel’s performance was so
deficient that it fell below an objective standard of
reasonableness. Strickland v. Washington, 466 U.S. 668, 687, 104
S.Ct. 2052, 2064, 80 L.Ed.2d 674, 693 (1984); State v. Fisher,
156 N.J. 494, 499-500 (1998). 1In the context of a guilty plea

challenge, he must then show that counsel’s actions were
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prejudicial to him that, but for counsel’s error, he would not

have pled guilty and would have insisted on going to trial. Hill
v. Lockhart, 474 U.S. 52, 59, 106 8.Ct. 366, 370, 88 L.Ed.2d 203,
210 (1985); State v. DiFrisco, 137 N.J. 434, 457 (1994), cert.
denied, 516 U.S8. 1129, 116 S.Ct. 949, 133 L.Ed.2d 873 (1996) . ‘It
is defendant’s burden to surmount, by strong and convincing
evidence, the presumption that counsel executed defendant’s case
effectively. State v, Paige, 256 N.J. Super. 362, 376-77 (App.

Div. 1992), cextif. denied, 130 N.J. 17 (1992). To warrant an
evidentiary hearing, it is also defendant’s burden to plead

facts, not conclusions, which if true, would entitle him to
relief. R. 3:22-8.

As stated previously, defendant’s only evidence in support
of his claim of ineffective assistance of counsel is the hearsay
statement of his mother in which she vaguely states that she
allowed defendant’s counsel “to convince” her “to coerce”
defendant “into accepting a plea bargain.” (Da42). This proffer
is not proof which is adequate to support a claim of ineffective
assistance of counsel. It is based on hearsay, that is, the
actions of defenuant’s attorney. R. 1:6-6. A court may discount
self-serving affidavits from defendant’s family members which
rely on hearsay. State v. Moore, 651 N.E.2d 1319, 1323 (Ohio
App. 1994), appeal dismissed, 649 N.E. 836 (Ohio 1995).

Even if established, these vague “coercive suggestions”
would not amount to ineffective assistance of counsel. A claim

of “coercion” without more, does not entitle one to an
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evidentiary hearing. To the contrary, “[i]lt is, of course, one

of an attorney’s most valuable functions to persuade his client
to take that course which, to the attorney, in the light of his
experience, appears to be the wisest.” Devers v. People of State
of California, 422 F.2d 1263, 1264 (9% Cir. 1970), cert. denied,
399 U.8, 913, 90 8.Ct. 2214, 26 L.Ed.2d 570 (1970), “Advice -
even strong urging - by those who have an accused’s welfare at
heart, based on the strength of the State’s case and the weakness
of the defense, does not constitute undue coercion.” Lunz v.
Henderson, 533 F.2d 1322, 1327 (2d. Cir. 1976), gert. denied, 429
U.S, 849, 92 g.Ct. 136, 50 L.Ed.2d 122 (1976). See, e.9., Dean
v. Superintendent, Clinton Correctional Facility, 93 F.3d 58, 63
(2d. Cir. 1996) (defendant alleging coercion by his counsel as
basis for relief on collateral review must show that he objected
to coerced action at that time and that his will was overborne by
counsel), cert. denied, 519 U.S. 1129, 117 S.Ct. 987, 136 L.Ed.2d
868 (1987); United States v, Pollard, 959 F.2d 1011, 1021 (D.C.

Cir. 1992) (practice is coercive so as to render a plea
involuntary only if it creates improper pressure likely to
overcome will of innocent persons and cause them to plead guilty;
physical harm, threats of harassment, bribes are examples of such
practices), gert. denied, 506 U.S. 915, 113 g8.Ct, 322, 121

L.Ed.2d 242 (1992); Gunn v. Kuhlman, 479 F.Supp. 338, 343
(S.D.N.Y. 1979) (“[tlhe fact that counsel, upon a realistic

appraisal of the situation, may have strongly impressed his view

upon the petitioner is not in itself improper, in the absence of
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any showing that [defendant’s] will was overborne”).

Moreover, pressure placed by family members, namely familial
coercion, inducing a defendant to plead guilty has been deemed
insufficient to vitiate a guilty plea. See, e.g., Wojtowicz v.
United States, 550 F.2d 786, 791-92 (2d. Cir.), cert. denied, 431
U.s., 972, 97 S.Ct. 2938, 53 L.Ed.2d 1071 (1977). See also Stano
v. Dugyex, 921 F.2d 1125, 1142 (11®®, Cir. 1991) (“unavoidable
influence or pressure from sources such as codefendants, friends
or family does not make a plea involuntary; [ilt is only where
the plea is coerced by conduct fairly attributable to the state
that the due process clause of the Fourteenth Amendment is
offended”), cert. denied, 502 U.S. 835, 112 S.Ct. 116, 116
L.Ed.2d 85 (1991).

“"[Wlhile evidence of this stripe is probative of an
accused’s motivation for pleading guilty, it does not necessarily
show coercion, duress or involuntariness. Criminal prosecutions
are stressful experiences for nearly all concerned -
particularly defendants and their families. It is to be expected
that feelings will run strong within a family unit and that loved
ones will advise, counsel, implore, beseech, and exhort
defendants to take - or abjure - myriad courses of action.”
United States v. Pellexrito, 878 F.2d 1535, 1541 (1°t. Ci_r. 1989),

cert. denied, 502 U.S, 862, 112 S.Ct. 184, 116 L.Ed.2d 145
(1991). As our Supreme Court aptly explained, “([wlhen a guilty

plea is challenged as the product of coercion, the relevant

question is not whether defendant was ‘sensitive to external
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consideration - many defendants are - but instead whether the
decision to plead was voluntary, i.e., a product of free will.’”
State v. Simon, 161 N.J. 416, 443 (1999), quoting United States
v. Pellerito, supra.

Defendant’s bare claim that the guilty plea was not a
product of his free will is not anchored in any fragment of fact.
His mother’s statement does not contain any specific factual
allegations to establish that defendant’s plea was not a product
of his free will. Even accepting her allegations as true, it
does not provide factual support for a claim that defendant’s
will was overborne. That defendant’s counsel allegedly involved
defendant’s mother and other unnamed family members to have them
encourage defendant to plead guilty does not show that
defendant’s plea was involuntary. Because the statement is
presented in the form of conclusions, this court is left to
speculate upon its foundation.

Moreover, defendant’s conclusory allegation flies in the
face of his own sworn responses in his colloquy with the court at
the plea proceeding. 1Indeed, at the proceeding, the trial court
interrogated defendant at length, including asking him if he was
entering a guilty plea “freely and voluntarily.” (2T18-15 to
16) . Defendant unequivocally and unhesitantly replied in the
affirmative. (2T18-17). The court asked defendant whether he
understood the nature of the charges, the consequences of his
pleading guilty, and whether he was voluntarily pleading guilty.

The court also asked defendant if he was satisfied with his
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counsel’s representation. The court asked defendant if he was in

fact guilty of the charges. Defendant answered each of these
questions clearly and affirmatively. (2T9-12 to 11-20; 2T12-17
to 21; 2T18-15 to 17; 2T19-2 to 20-19; 2T21-3 to 6). At
sentencing, defendant confirmed that he was completely satisfied
with his attorney. (3T2-13 to 15).

Against this detailed record evidencing defendant’s
voluntary guilty plea, defendant makes no more than broad
assertions of coercion and ineffective assistance. Defendant has
submitted no evidentiary matter to support his conclusory
allegations or to refute the evidence set forth in the guilty
plea. Defendant is bound by these statements unless he proves
otherwise by clear and convincing evidence. State v. Simon, 161
N.J. at 444. Defendant offers no reason to disbelieve the
statements he made at the pleé hearing. In the absence of
anything other than the allegation itself, defendant’s petition
presents only a conc.usory allegation that did not require an
evidentiary hearing.

Furthermore, the record leaves no room to doubt that defense
counsel fully, fairly and competently represented defendant.
Indeed, as already discussed, despite the viciousness of the
crime, defense counsel was a vigorous advocate on defendant'’s
behalf. Moreover, as explained already, the plea bargain was
very advantageous to defendant. By virtue of the negotiated plea
agreement, the carjacking, robbery and theft charges were

dismissed and defendant was able to present a sanitized version
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of the crime. See Counter-Statement of Facts, supra. There is

no question that this plea bargain was the best choice that could
have been made under the circumstances. What is more, by
pleading guilty to felony murder, defendant was able to limit the
presentation of the evidence to the sentencing court and to
enable him to ask for leniency from the court. As explained by
this court on direct appeal, “defendant can be considered guilty
only of the felony murder to which he pled and we consider only
the facts as developed in the record.” (Dal9). Defendant has
failed to rebut the presumption that counsel’s representation was
well within the range required by Strickland. As the trial court
at the plea proceedings aptly put it, defendant had the “benefit
of excellent counsel under the circumstances.” (2T34-20 to 21).
At sentencing, the court commented that defense counsel spoke "“so
ably on behalf of [defendant].” (3T58-23 to 59-1). Defendant’s
presentation does not even begin to meet the first prong of the
Strickland test.

Even assuming that counsel’s representation of defendant was
somehow deficient, before an evidentiary hearing is warranted,
defendant must make a prima facie slowing of the second prong of
the Strickland test, prejudice. Defendant needs to make a prima
facie showing that there was a reasonable probability that but
for counsel’s errors, he would not have plead guilty and would
have insisted upon going to trial. Hill v. Lockhart, 474 U.S. at
59, 106 8.Ct. at 370,, 88 L.Ed.2d at 210. Defendant’s assertions

of prejudice are equally broad and vague. He has provided
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nothing at all beyond his bare assertion to say that he would
have gone to trial. (Db28). This too is contradicted by the
record. At the plea hearing, defendant was thoroughly advised of
his rights and acknowledged the rights that would be waived if he
chose to plead guilty. (2T18-22 to 20-11). The trial court
explained the possible sentencing ranges to defendant who stated
that he understood his options and chose to plead guilty. (2T13-
24 to 18-9). What defendant has set out in his petition simply.
does not begin to meet the necessary showing of prejudice as
defined in Hill. At best, defendant merely asserts that absent
the coercion he would have gone to trial instead of pleading
guilty, but he advances nothing at all to support that
likelihood. See Santos v. Kolb, 880 F.2d 941, 943 (7R. Cir.
1989), gert. denied, 493 U.S. 1059, 110 S.Ct. 873, 107 L.Ed.2d
956 (1990) (“A specific explanation of why the detendant alleges
he would have gone to trial is required.”); United States v.
Winston, 34 F.3d 574, 578-79 (7th. Cir. 1994). (Defendant failed
to explain why he would not have pled guilty.). Defendant has
failed to demonstrate any prejudice from counsel’s
representation.

Furthermore, any argument that defendant might have received
a more favorable result had he gone to trial is, at best, a
fantasy. As recognized by the post-conviction court, the plea
bargain defendant received was simply “extraordinary” under the

facts of this case. (4T23-3 to 5). See State v. Pulasty, 259
N.J. Super. 274, 279 (App. Div. 1992), aff’'d, 136 N.J. 356
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(1994), cert. denied, 513 U.S. 1017, 115 8.Ct., 579, 130 L.Ed.2d
494 (1994); State v. Chung, 210 N.J. Supex, 427, 436 (App. Div.
1986) .

Before concluding, a few additional points must be made.
pDefendant offers no explanation as to what he expects a fact-
finding hearing would accomplish that would support nis claim.
The fact is that defendant’s claim was fully heard through both
his attorney and defendant himself (4T11-20 to 17-9; 4T18-25 to
19-17), and he has not specifically indicated what more he could

produce. Furthermore, defense counsel did not request an

evidentiary hearing at the post-conviction proceeding. (4Té6-3 to
24). The only mention of an evidentiary hearing was by defendant
who, at the end of the colloquy with the court, said “I would ask
that if the petition not be granted, that at least an evidentiary
hearing be granted to try to discern these matters that you just
brought to light.” (4T17-4 to 9). An evidentiary hearing is not
meant to be a fishing expedition. ,
Moreover, defendant’s bare assertion that he pled guilty |
because of nonspecific “coercive suggestions” by his attorney,
mother, and unnamed family members cannot justify an evidentiary
hearing. To accept such an empty assertion as a ground to
justify an evidentiary hearing would eviscerate the post-
conviction requirement that defendant must make a preliminary
showing of the merits of his claim before obtaining an
evidentiary hearing. And if that were the rule, every

defendant’s post-conviction claim of coercion would automatically
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require an evidentiary hearing. In this case, the record shows
that the trial court, before accepting the guilty plea,
meticulously made all the appropriate inquiries to satisfy all
constitutional requirements and no reason having been advanced to
show otherwise, an evidentiary hearing on the issue would be a -
great waste of judicial resources.

To conclude, it is clear upon the record together with any
supporting document that defendant has failed to meet his initial
burden of proof of demonstrating that there are substantive
grounds for relief upon his claim of ineffective assistance of
counsel. Thus, the post-conviction court’s denial of post-
conviction relief without an evidentiary was a proper and fully

justified exercise of discretion.
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CONCLUSION

For the foregoing reasons, the State respectfully urges this
Court to affirm the denial of post-conviction relief without an
evidentiary hearing.

Respectfully submitted,
JOHN J. FARMER, JR.
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THE COURT: This is the matter of Michael LaSane.

Your appearances, please, counsel?

MS. EINBINDER: Good morning, Your Honor. Madeline
Einbinder. Assisﬁant Ocean County Prosecutor on behalf of the
State.

MR. DANIELS: Good morning, Your Honor. Kevin
Daniels appearing on behalf of the juvenile, Michael LaSane.

THE COURT: Today was the day where we were set to
commence trial in connection with a waiver, an involuntary
waiver proceeding.

I have been advised by representatives of the
Prosecutors Office, as well as by Mr. Daniels, that the
involuntary waiver trial is not proceeding today. Is that
correct?

MS. EINBINDER: That’s correct, Your Honor. It’s my
understanding that Mr. LaSane intends to voluntarily waive
today.

At this time the State would move to withdraw the
waiver filed back on March 19th subject to the voluntary
waiver going through. Mr. Daniels and myself have signed a
consent order to waive jurisdiction. If I may approach with
the order?

THE COURT: Sure.

This is now a 4A-27 proceeding, which will be a

waiver at the request of a juvenile 14 years of age or older,
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which Mr. LaSane is.

MS. EINBINDER: That’s correct, Your Honor.

After the waiver hearing, Your Honor, the State has
an application to make with regard to detention as well.

THE COURT: All right.

It seems to the court in connection with the
voluntary waiver, the court should satisfy itself that the
defendant is aware of the differential between the 2
proceedings, and the consequences of same. And I would like
you to review that with your client, Mr. Daniels, on the
record for the court, so that.the court can be so satisfied
before I sign this agreement and consent order.

So, Michael, if you would, if you would stand up.
We’re going to swear you in. And we’re going to review some
questions with you. Okay?

THE CLERK: Raise your right hand, please?
MICHAEL LASANE, DEFENDANT’S WITNESS, SWORN

THE CLERK: And state your name, please.

MR. LaSANE: Michael LaSane.

THE CLERK: You can be seated. Thank you.

MR. DANIELS: 1If I may, Your Honor?

DIRECT EXAMINATION BY MR. DANIELS:

Q Michael, you and I have had an opportunity to

discuss the proceeding that you are present at today. 1Is that

correct?
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A Yes.

Q And that the proceeding was scheduled, was a waiver
proceeding in which you were to have an opportunity to oppose
the prosecution’s motion to have you tried as an adult. Do
you understand that?

A Yes.

Q We discussed the charges that appear on the juvenile
complaint. The first charge in the juvenile complaint was a
theft charge. Do you remember discussing that?

A Yes.

Q And, as a juvenile this would be a third degree
offense, and you had an exposure as a juvenile of 2 years. Do
you remember discussing that?

B . Yes:

Q Well, if you were an adult and you were convicted of
a third degree theft offense, you could face 3 years to 5
years in state prison. Do you understand the difference?

A Yes.

Q In Count 2 of the juvenile complaint you were
charged with knowing and purposeful murder. And, as a
juvenile you could be exposed to juvenile detention of 20
years if convicted of that charge. Do you remember discussing
that?

A Yes.

Q But as an adult, if you were waived up, and were
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X convicted of murder, you could be facing 30 years to life, in

2 which 30 of those years you-‘would have to serve without being
3 eligible for parole. Do you remember us discussing that?

44 A Yes. ;

5 Q In Count 3 of the juvenile complaint you were

6 charged with felony murder. And if convicted in the juvenile
i court you could face 10 years, if convicted of that charge.

8 Do you remember us dis »:ssing that?

9% A Yes.
10 Q But as an adult, if you are convicted of felony
11 murder, you could face a sentence of 30 to life, in which 30
12 years of that time you would have to serve without being
13 eligible for patrol. Do you remember discussing that?
14§ A Yes.
5 Q And, do you appreciate the difference between the 10

16 years and the 30 to life?

17 A Yes.

18 Q Count 4 of the juvenile complaint charges you with
19 armed robbery, which is a first degree offense. As a juvenile
20 you could face 4 years if convicted of the robbery.

21 That same offense, if you were convicted of it as an

22 adult, you would be facing 10 to 20 years.

23§ A Yes.

24 Q Do you remember us discussing that?

25 And then finally you are charged in Count 5 of the
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juvenile complaint with car jacking, which is a form of
robbery. And that if convicted of that charge in juvenile
court, that’s a first degree offense, and you could face 4
years ;n juvenile; Do you remember us discussing that?

A Yes. .

Q But as an adult you could face 15 to 30 years --

A Yes.
Q -- if convicted of car jacking.
A Yes.
Q  Now, we also discussed the factors that the court

would have to consider if you were to remain, or ask the court
not to relinquish it’s jurisdiction over you as a juvenile.

Do you remember us discussing the fact that the court would
have to.first be satisfied that you are 14 years are older --
A Yes.

Q -- at the time that you were charged with each of
these 5 offenses? Do you remember us discussing that?
A Yes.

Q And also that the State would have to establish that
there was sufficient prob;ble cause to believe that you as a
juvenile committed a delinquent act, that if committed by an
adult would constitute criminal homicide. Do you remember
that?

A Yes.

Q And also that you would have a burden to demonstrate
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to this court the probability of your rehabilitation, before
you reached the age of 19, using all of the resources
available, available to the court.

A Yes.

Q Do you remember our discussions about that?

And finally the court would have to determine that you as
a juvenile, whether in your particular case you’ve met your
burden to demonstrate to the court the probability of your
rehabilitation substantially outweighs the reasons for waiver.
And one of the reasons for waiver is to punish. And the other
one is a as a general deterrence.

In other words, the need of society to demonstrate to
others that may want to do what you are accused of doing, that
they should not do that. That that would be the purpose for a
waiver. Do you understand that?

A Yes.

Q Also, we discussed that at the waiver hearing that
you would have the opportunity if you wanted to to testify, to
let the court know what your involvement was, if any, in the,
in the crimes that you’ve been charged with. Of the
delinquent acts that you were charged with. Do you remember
us discussing that?

A Yes.
Q In view of the distinction between the amount of

time that you would be exposed to in the juvenile court,
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versus what you would be exposed to in the adult court, as
well as all of the factors that the court would have to
cons_Jder in whether or not to waive jurisdiction, or to
transfer ydur case from the juvenile court to the adult court,
is it still your intentions to voluntarily waive, or ask the
court to grant your application for a voluntary waiver of the
juvenile jurisdiction to the adult court?

A Yes.

Q After knowing the distinctions between the amount of
time that you would be exposed to in juvenile court, versus
the amount of time that you wbuld be exposed to an adult court
for the same 5 offenses that you are charged in the juvenile

complaint, as well as considering the factors that the court

. would have to address and whether to waive you to the adult

court, is it still your intention to ask the court to grant
your application for a voluntary waiver to the adult court?
A Yes.

Q Has anybody forced you to make this decision? Or is
this your decision?
A It’s my decision.

Q Any body threaten you?
A | No.

Q You understand this proceeding today and the
consequences of this court waiving it’s jurisdiction to allow

the prosecution to present your case to a grand jury? . Do you




RS- e S

10
11
12
13
14

15

16

L7
18
19
20
21
22
23
24

25
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understand what that will mean? Do you remember us talking
about the prosecution after the court waives it’s juris, it’s
jurisdiction, we would present your case to a grand jury? And
if there is sufficient facts for that grand jury to find
probable cause that you committed these offenses, that it
could return an indictment against you?

A Yes.

Q And that in light of all of that it’s still your
intentions for this court to waive jurisdiction?
A Yes.

MR. DANIELS: I would ask that the court would
accept my client’s application for a voluntary waiver.

THE COURT: Michael, you’ve had an opportunity to
speak with Mr. Daniels from, from, shortly after the time this
actually happened up until today. Are you satisfied with the
services that he’s rendered to you in connection with the
advice that he’s given you, and the counsel he’s given you
throughout the course of this proceeding over time?

MR. LaSANE: [fes.

THE COURT: All right. And he’s asked you a lot of
questions today about what you’re doing. You understand that
there is a difference between the juvenile system and the
adult system. Do you understand that?

MR. LaSANE: Yes.

THE COURT: And, you’ve been treated in this
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courtroom up and until today, because you’ve under the age of
18. You understood that.

MR. LaSANE: Yes.

THE COURT: And you’ve been placed in the detention
center as opposed to the county jail because you’re under 18
and you’re treated as a juvenile. Do you understand all that?

MR. LaSANE: Yes, ma’am.

THE COURT: 7,4, you'’ve beeq in the detention center
-- I don’t have my roster, but it’s -- I do have my roster.

As of yesterday you were in the detention center for 302 days.
So you’ve been in the detention center for a substantial
period of time.

And, during that time you’ve had an opportunity to
speak with Mr. Daniels, and to think about this.decision. And
we were coming here today to have a trial as to whether or not
the court would decide whether you should go to the adult
court to face the charges. You knew that that was originally
the reason we were.coming together today. Correct?

MR. LaSANE: Yes, ma’am.

THE COURT: And now we’re not going to have a trial
about that. Do you understand that?

MR. LaSANE: Yes, ma’am.

THE COURT: And why is that we’re not going to have
a trial about that today?

MR. LaSANE: Because the prosecutor offered me a
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plea bargain. And part of the bargain was to waive myself up
to adult court.

THE COURT: And you understand what the
consequences, both of the plea bargain or the plea arrahgement
that you’ve made, and waiving yourself and voluntarily
agreeing to go up to adult court. Do you understand what
those consequences are?

MR. LaSANE: Yes, ma’am.

THE COURT: Okay. And you know that the court would
have received testimony today if you had stayed here, and, and
we had had the trial. I would have received testimony today
from, from people as to what your ability to rehabilitated
would be. And, also I'd have to make a decision asvto
whether, if even you could be rehabilitated - as it’s called
under the statute - society, because of the nature of the
crime, would demand that you face those charges in adult court
with a jury trial, and with all of the consequences faced by
an adult. And that that decision weighs heavily in favor of
society’s interest based upon the present state of the case
law when there’s a murder committed. Do you understand that?

MR. LaSANE: Yes, ma’am.

THE COURT: And you’ve taken away that decision from
me by agreeing to go voluntarily to adult court.

MR. LaSANE: Yes, ma’am.

THE COURT: Do you have any questions for me about
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your decision today?

MR. LaSANE: No, ma’am.

THE COURT: Any questions that you want to ask me
about what you’re doing?

MR. LaSANE: No, ma’am.

THE COURT: You’re not taking any medications or
anything like that, are you, Michael, since you’ve been in the
detention center?

MR. LaSANE: No, ma’am.

THE COURT: Do you have any questions for Mr.
Daniels about what’s happening today?

MR. LaSANE: No, ma’am.

THE COURT: Any question for the Prosecutors Office?

MR. LaSANE: No, ma’am.

THE COURT: You’ve had a chance to talk to your mom?
I know that yout mom is here today. Have you had a chance to
talk to her as well about your decision today, to go to adult
court and face these charges as an adult?

MR. LaSANE: Yes, ma’am.

THE COURT: And, have you received advice from her
about what you should do?

MR. LaSANE: Yes, ma’am.

THE COURT: And have you taken that advice into
consideration when you.came to this decision?

MR. LaSANE: Yes, ma’am.
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THE COURT: Okay.

Prosecutor, did you have anything that you wished to
Fave -eviewed with the juvenile before this matter is
finalized?

MS. EINBINDER: Just with regard to detention, Your
Honor.

THE COURT: All right. You understand, Michael, in
connection with the waiver, when someone voluntarily waives
and, and decides to be treated as an adult, the court makes a
determination pursuant to our rule whether they should remain
in the detention center, or Qhether they should be removed to
the county jail.

MR. LaSANE: Yes, ma’am.

THE COURT: And that I’m going to be asked to make
that decision today in consideration of the statute and the
provisions under our rule. I think the rule is 5:22-3.

So before we get to that let me, let me make my
determination in connection with the order to waive.

This is presented to the court as a voluntary
waiver. And as indicated by the court, the matter was set
today for trial for the next day or so to receive information
regarding the statutory criteria for an involuntary waiver.

That criteria has been reviewed by Mr. Daniels with

the defendant in connection with what the court’s

responsibilities are. And the defendant understands that by
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voluntarily agreeing to go to adult court he’s giving up his
right to trial, and, and removing that decision from the
court, and requesting that he be forward 1 on to the adult
court for treatment there.

It’s my understanding from the information from the
juvenile that he does this in light of a, an arrangement that
has been made in connection with his charges. And he does
this as part of a total understanding of what consequences he
faces as a result of, of that decision. That will be reviewed
again, I’'m sure on the record with Judge Giovine at a later
time. And indicates to the court that he has considered all
of the consequences and knows exactly what consequences he may
be facing as a result of this voluntary action.

So the court will accept the voluntary waiver and
sign and affix it’s signature to the consent order that’s been
presented allowing the matter to proceed to adult court for
treatment there.

What is today’s day? 1Is it the 14th?

THE CLERK: 14tﬁ.

MS. EINBINDER: Yes, Your Honor.

MR. DANIELS: 14th

THE COURT: Thanks.

THE CLERK: 1‘'97.

THE COURT: I know it’s ‘'97. That, that much I seem

to remember.




10
11
12
13
14
15
16
17
18
19
20
21
22

23

Colloquy

So I’'m not sure how that’s handled.

SERGEANT GOMEZ: Your Honor, it’s not necessary for
us to transport him back. We can bring personal belongings
here.

THE COURT: Bring them right here?

SERGEANT GOMEZ: Yes.

THE COURT: Okay. Thank you, Sergeant Gomez.

In light of all of the information, and despite the
fact that his, his con&ﬁct and demeanor at the detention
center has been as indicated model, it is the court’s belief
that the circumstances of this event and the nature of the,
the charge now that the presumption is no longer abiding,
based upon his waiver and the reasons therefore, that he be
transferred and, and remanded to the Ocean County Jail to
await further proceedings in connection with this case. So he
will be transferred over from the detention center to the
county facility.

And I’m sure he’ll conduct himself the same while
he’s there. Okay?

All right. Thank you, everybody.

MR. DANIELS: Thank you, Your Honor.

MS. EINBINDER: Thank you, Your Honor.

THE COURT: Go with the officer, Michael.

* * * * *
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Now, there’s an application for removal of Mr.
LaSane from the detention center to the adult jail.

MS. EINBINDER: That’s correct, Your Honor. It’s
under also Statute 2A:4A-36 which provides a hearing must be
held after the waiver hearing. It takes into consideration
such circumstances as a juvenile’s age, the nature and
circumstances of the offense, and his prior offense history.

The State would submit that he’s 17, going to be 18
in March. The nature and circumstances of the offense is it's
a murder. First degree. The most serious charges under the
criminal‘code. And he does have a prior offense history.

It’s further my understanding that proceedings are
schedule for Judge Giovine later today. At this time we would
ask that he be remanded to the Ocean County Jail pending those
proceedings.

THE COURT: Mr. Daniels?

MR. DANIELS: Your Honor, I would not oppose that

application. I just wanted to note for the record since the

‘court has waived jurisdiction, and for whatever it’s worth,

that I would submit to the court that Mr. LaSane has comported
himself well in the juvenile detention center.

THE COURT: Yes, he has.

MR. DANIELS: As the court is aware on the occasions

that he appeared before the court, that he was an honor

detainee there at the institution. And even up until this day




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Colloquy 17

he had remained as an honor detainee at that institution. So,
just for the record I just wanted to point that out on the
record.

THE COURT: The court’s aware of Mr. LaSane’s
activities at the detention center. He has consistently been
a recipient of honor roll status there. He has his green
shirt which is the keeper shirt. And he has been without
points and remained in the pods for his entire time there. So
he has presented himself appropriately in the detention
center. And has been a model there.

He’s now, as part of his arrangement, involved in an
admission to a very very, the most serious charge. And it is
the court’s belief that it is most appropriate for his
transfer now to the adult facility. He’s facing adult
charges.

The detention center has people, juveniles in it
who, who can be there for repetitive disorderly persons
offenses. But it’s generally not, not really suitable for the
placement of people with this type of offense, now that the
question of, of his presumption may soon be over. So I think
it’s ip Michael’s best interest that he be transferred out.

They will probably have to go back to the detention
center to get a few personal things, or that can be brought

over to him here by the detention staff.

I know he, he may have some personal property there.
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THE COURT: All right, Prosecutor.

MR. CUNNINGHAM: Good afternoon, Your Honor.

Judge, this is originally f ‘om Family Court Number

| FJ15-2863-96. We have a five count Complaint which was filed.
| The Court is aware that last week, I believe it was January

| fifteenth, on Wednesday, the counsel and the defendant went

over to Judge Villano in Family Court and, in fact, waived

jurisdiction of the Family Court. That was pursuant to a

| plea bargain.

The State has prepared at this time and the Court

| has before it Accusation 97-1-76. I believe you also have
the signed and fully executed waivers regarding that. 1It's

| a first degree felony murder charge. The State has agreed

| that we will move for the dismissal of counts one, two, four

: and five. That includes third degree theft, purposeful and

\ knowing murder, count two, counts four and five, armed robbery

and carjacking, respectively.

There have been some additional agreements. It
is agreed that the State is going to seek at the time of
sentence, the maximum sentence provided by law, life, thirty
without parole for murder.

There's also been an agreement -- and I commend
counsel for agreeing -- the wish of the Weinstein family
was that the tapes which had been provided in discovery be

returned so that they can be returned to the family. It's




j been agreed by all counsel that the State is going to keep

| one copy in the event that there is ever a post-conviction

| re’ief motion or an appeal of the sentence, for the purposes
| of our file, but it will remain confidential.

I believe that that encompasses the plea at this
'5 time and I have the LR form prepared, if I can approach the
| bench?

| THE COURT: All right, please do.

This Court is in receipt of the waiver signed by

| Judge Villano waiving jurisdiction to this Court dated January
f fourteen, nineteen nincty-sgven. Of course, this Court took
; no part in these proceedings and 1'd ask counsel for the

3 defense, are you satisfied that the regquirements of the

| staéute have been met and that the matter is properly before
| this Court for'disposition?

| MR. DANIELS: Good afternoon, Your Honor. Kevin
| Daniels appearing on behalf of Mr. Michael LaSane.

Your Honor, I am satisfied that all the conditions
| of the requirements to waive jurisdiction from the Juvenile
| Court were met by Judg§ Villauo.

THE COURT: All right, sir. Thank you.

Let me have your client sworn in.

Please step up and be sworn in.

M ICHAEL LA SANE, SWORN.

THE COURT: Keep your voice up so that I and




everyone in the courtroom can hear what you're saying.
EXAMINATION BY THE COURT:

Q Are you Michael LaSane?
| A Yes.
Q How old are you, Michael?
| A Seventeen.
Q What is your birthdate?
| A March fifteen, nineteen seventy-nine.
Q There were proceedings held in Juvenile Court awhile
10
1 |
12
13 |
14
15 | Q And you consented to the matter coming before this

16 iCourt. Is that correct?

17 | Q Did you do that freely and voluntarily?

8 A ves.

19 ? Q Nobody forced you or threatened you in any way.

20 fiIs that correct:
21 IA Yes.
22 | Q All right.

23

Now, are you taking any types of drugs or medication
2 llwhile you're in the Ocean County Jail?

a5 1A No, sir.




§ IS~

6
Q Sir, do you understand why you are here today?
A Yes.
Q As a matter of fact, the matter had been set doi ~

with regard to the possibility of a plea on an earlier date;

correct?

| A I'm not sure.

Q The matter was discussed by you and your attorney

for quite some time?

| A Yes.

hearing; correct?

| A Yes.

Q He's discussed the matter of a plea with you at

| length since that date. 1Is that correct?
| A Yes.

Q As a matter of fact, I gave him the opportunity

of speaking with you in the courtroom here yesterday with

your Mom; correct?

| A Yes.

Q There was a considerable period of time that was

ispont in doing that and then, at your attorney's request,
Eyou were allowed to go back to the jail, with the request
Iboing made that the plea be taken today. 1Is that all correct?
| A Yes.

Q How do you feel today, are you all right?

Q In fact, you discussed it on the date of the waiver

TR
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Q Thinking clearly?
| A vYes.
Q Do you understand the purpose of your being here

| is to enter a plea of guilty to the charges that the

| Prosecutor -- I should say, to the charge that the Prosecutor
| has just indicated. Do you understand that?

A Yes.

Q Do you understand if, at the conclusion of these

| proceedings, I accept that plea, if I find there is a factual
basis for it and that it's appropriate for me to accept that
| plea, and that you have entered the plea freely and

| voluntarily, with full knowledge of the conseqﬁence that

% will follow from the entry of your plea, that you are not

% going to be able to take it back after today? Do you

| understand that?

|
—

A Yes.

6-. You are not going to be able to change your mind
; if I accept your plea today. I just want to be sure you

| understand that. Do you understand that?

| A . VYes. |

Q Okay.

Do you understand that now that the matter has been

| vaived up to this Court, that the Constitution of the State

| of New Jersey and the Constitution of the United States says




that normally before you are required to answer a criminal
| charge with a plea of guilty or not guilty, you are allowed
| the right to be indicted. Do you ur lerstand that?
| A Yes.
Q And you have signed what is known as a waiver of
| indictment and trial by jury.
Is that your signature, Mr. LaSane?
A Yes.
Q And has Mr. Daniels explained to you fully what's
involved here?
A Yes.

Q And do you understand that by signing this document,
| you are giving up both your Federal and State constitutional
right to be indicted with regard to this charge and you are

| allowing the matter to proceed by what's known as an

| accusation and I tell you that an accusation is merely a
charge in writing by the Prosecutor that you committed a
particular crime. Do you understand that?

LA ves.

B

Q And I say to you that if you had wanted the matter
to go to an indictment, then the Prosecutor would have had
to have presented evidence before a Grand Jury and at least
twelve people out of twenty-three or a majority of twenty-

three would have to have been able to conclude that you

probably committed a crime before you could be indicted for




| it. Do you understand that?

g A Yes.

| Q And you are giving up that right to be indicted

% and you've so indicated by signing this form. Do you

| understand that?

| A Yes.

| THE COURT: I'm satisfied that he's freely,

| voluntarily, intelligently, upon and with the advice of

| counsel, waived his right to indictment with regard to the
| charge that's set forth in the accusation and I'll file the
form with the clerk at this time.

Q Sir, do you understand that the charge that you
have waived your right to indictment with regard to is known
as first degree felony murder. Do you understand that?

A Yes.

Q Let me just give you -- I'm sure your attorney
has discussed this at great length with you, but let me give
you a little run-down as to the differences and the various
types of murder.

There can be knowingful and purposeful murder,
for one thing. That means you must have had an intent and
a purpose to kill somebody to be found guilty or to plead
guilty to that offense. Do you understand that?

A Yes.

Q Now, there is also what's known as felony murder.
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| It's another type of homicide and that is also a crime of
the first degree and it also carries with it the same types
of penalties. Do you understand that?
é A Yes.
Q But it calls for a different type of culpability,
so to speak. You didn't even have to intend -- when I say
| you, anyone who is found guilty or pleads guilty to felony
murder needn't have to necessarily intend to kill the person
that's involved. Do you understand that?
A Yes.
Q And the law says if you are involved in the
| commission of a felony -- and I tell you that I would instruct
the jury, if the matter were being tried, that kidnapping,
for example, is a felony that could be used with the felony
imurdor statute. Do you understand that?

| A Yes.

Q And so is robbery and your attorney has explained
| this to you, hasn't he?
|A  Yes.
| Q And he has told you that carjacking is a specific
;typo of robbery; correct?
EA Yes.
| Q And that's where you steal a car from the person
of another, a motor vehicle, as opposed to just trying’to

| take a chain or something of that nature from the neck.
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Do you understand that?

A Yes.

Q He's explained the nature and the elements of th-<e
various crimes to you, has he not?
| A Yes.

Q All right.

And do you-understand what's proposed is that today

you plead guilty before me to the crime of felony murder,
a crime of the first éegree. Do you understand that?
A Yes.

Q And do you understand that the penalties that could
be imposed with regard to that single crime -- and you are
| only pleading guilty to the one crime -- is that you must
% receive, first of all, as part of any sentence on that crime,
thirty years in prison, less whatever time you may have done
| at the time of your sentence, without parole. Do you
| understand that?
| A Yes.
Q And do you understand fully what I mean by that?
| A Yes.

Q And do you understand that the Court could, under
the terms of this plea agreement, and the State reserves
the right here to seek what it calls the maximum sentence

provided by law, which would be life in prison with no parole

for thirty years. Do you understand that?




| A Yes.

Q This Court has the option of imposing -- and this

| Court does not know what sentence it will impose, and I won't
| know that until such time as I have had the benefit of a

i full presentence report in this matter and until I have heard
; what the Prosecutor has to say at the sentencing and what

j you and your attorney have to say at the sentencing.

| There is a tape recording that you are aware of

| made in this case shortly before the time of death; correct?

| A Yes.

Q And the Court has already indicated to your attorney
| that I'm going to listen to that tape and cons;der that as

| being part of the presentence report with all of the facts

L that are involved in the case before I arrive at whatAI feel

i to be a fair and impartial sentence. Do you understand me?

: A Yes.

Q Okay. And do you understand that the least sentence
| that you could receive under this plea agreement is thirty

; years in State's Prison with no parole for thirty year..

| Do you understand that?

| A vYes.

Q That's the least you could receive. You could {;-
| receive as sentence -- just as an example, I could impose
a sentence of fifty years'with no parole for thirty years.

Do you understand that?
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| A Yes.

3 Court does not know what sentence it will impose, and I won't
| know that until such time as I have had the benefit of a

i full presentence report in this matter and until I have heard
? what the Prosecutor has to say at the sentencing and what

| you and your attorney have to say at the sentencing.

| made in this case shortly before the time of death; correct?

| that I'm going to listen to that tape and consider that as

| A Yes.

| Do you understand that?

| Do you understand that?

Q This Court has the option of imposing -- and this

There is a tape recording that you are aware of

A Yes.

Q And the Court has already indicated to your attorney

being part of the presentence report with all of the facts

that are involved in the case befoire I arrive at what I feel

Q Okay. And do you understand that the least sentence

that you could receive under this plea agreement is thirty

A Yes.
Q That's the least you could receive. You could {;-
receive as sentence -- just as an example, I could impose

a sentence of fifty years'with no parole for thirty years.
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A Yes. ‘{\
2)
Q I could say seventy years, no parole for thirt

years. Do you understand that?
A Yes.
Q Or I could give you the term of life in State's

Prison with no parole for thirty years. Do you fully
understand that?

A Yes.

Q Michael, do you have any question whatscever with
regard to tﬁc sentence that could be imposed in this case?
A No.

Q All right.

Now, in a few moments we are going to take a factual
basis from you as to what you rgay occurred and 1t's_hp to
the Court to make a determination as to whether I find what
you say on the witness stand -- and I remind you you're under
ocath when you say these things to me -- whether I find those
facts that you testify to are sufficient to make out the
offense of felony murder. Do you understand that?
A Yes.

Q That's basically all I have to do to find that
the factual basis is sufficient. Follow me?

A Yes,
Q Now, this is not to say, and I want to point out

to you, that a jury could find more in the case if you went
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| A Yes.

| and it's the State's position, I take it, that there was
: a purposeful killing here and if the jury were to find that,

{ you could found guilty of knowingful and purposeful murder.

| guilty of that, is an offense that could give you again thirty
| years with no parole at minimum and up to life. Do you

: understand that?

; carjacking and they could find you guilty as well of the
? kidnapping. Do you understand that?

| A Yes.

| the jury were to do this -- I'm not saying that they would,

14

to trial, and I assume that's one of the reasons that you
are takihg the plea, a jury could find more than what you

are saying to be the case. You follow me?

Q In other words, you may say to me, Judge, I didn't

intend to kill her, but a jury may make a determination,

Do you understand that?
A Yes.

Q Knowingful and purposeful murder, if you are found

A Yes.

Q The jury could find you guilty as well of the

Q I tell you -- and your attorney and I have discussed

this and I'm sure he has discussed it with you -- that if

but if they were to find you guilty of all of these three

offenses, none of these three offenses would merge. The

——— ——— ————— — - - -
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kidnapping certainly would not merge with the knowingful

f and purposeful murder. Do you understand that?

| A Yes.

Q And you could -- I'm sure your attorney again has
gone over this with you at length -- you could receive, with
regard to the carjacking, an additional sentence that could
be anywhere from ten years to thirty years with a five year

period of parole ineligibility. Do you understand that?

| A Yes.

Q So if the Court even gave you the presumptive of

fifteen years with regard to that and ran the matters

| consecutively and only gave you -- I don't want to confuse
f you -- only gave you thirty years on the knowingful and

} purposeful murder, you'd wind up with a sentence of forty-

five years with thirty-five years no parole. Follow me?
A Yes.

Q I point out to you as well, if you were found guilty

? of the kidnapping, which has a penalty of fifteen to thirty
j years, there is a presumptive term of twenty years. Do you
| understand that?

| A Yes.

Q So on the outside, assuming that just these two

| crimes were involved, the kidnapping and the carjacking,
f and if the jury found you guilty of knowingful and purposeful

| murder, you could receive sentences that would be as much
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as life plus sixty years with no parole for sixty years.
| Do you understand that?
:A Yes.
Q All right. But the most the Court can impose here
is life with no parole for thirty years, which obviously
is still a substantial period of time. Do you understand
| that?
A Yes.

Q Do you have any questions at all about what we

10 | have just discussed?

nmnilA No.

12 | Q Your attorney has discussed with you what's known
13 || as a doctrine of merger. I know he has, but has he discussed

14i that with you?

sila  Yes.

16 | Q Do you have any questions in that regard as well?
17i A No.
18 Q Let me just hit one more aspect with regard to

19 || the exposure here.

In the event a jury were to find you guilty of

| the charges you are pleading to today, which is the felony
murder charge, your exposure would be life over thirty and

| if a jury found you guilty of the other two offenses as well,
24 || the carjacking and the kidnapping, one of those charges would

25 || merge with the felony murder, but not the other, necessarily.
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So it still would be an additional thirty years exposure
to you, an additional fifteen years of no parole. Do you
understand that?
A Yes.

gt Okay.‘ Do you have any questions you want to ask
| me or your attorney at this pPoint with regard to the potential
sentence in this case?

| A No.

Q Now, do you understand if you plead guilty to this
10 f count, there's going to be four charges that are set forth
1" f in the juvenile complaint -- one charges you with third degre%
12 | theft of a motor vehicle; one charges you with the knowingful
13 | and purposeful murder; one charges you with fi#st degree
4 || armed robbery; and one charges you with the carjacking --

15 | all of those charges will be dismissed on the day I sentence

you with regard to this felony murder Plea. Do you understan

that?

16 |

17 |

wilA ves.

10f Q And you are agreeing, you understand -- and your

| attorney, 1 trust, has pussession of it -- to return that
tape we have been galking about to the State. Do you

| understand that?

ﬁ A Yes.

24: Q It's all part of the Plea here. all right.

2 | You do understand the State's going to be asking
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for what it calls and what's properly called the maximum
penalty in this case. Do you understand that?
A Yes. |

Q But ag;in I tell you that the sentence that the
| Court imposes will be as a result of everything I have said
before: what you have to say, what your attorney has to
say and everything I know about the case and what I hear
: on the tape and all the rest. Do you understand that?

t A Yes.
Q All right.

With regard to the felony murder charge, has your
% attorney explained to you the nature and the elements of

| that crime?

A Yes.

Q Are you entering your plea to that crime today

3 freely and voluntarily?

| A Yes.

| Q And taking into consideration what he's told you
; about the crime and the nature of the crime, do you admit

é to me in open court today that you committed this offense?
| A Yes.

Q And do you understand, very importantly, with regari
? to this charqo; by pleading guilty in front of me today,
; you are giving up your right to a jury trial? Do you

| understand that?
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| A Yes.
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A Yes.

Q Has your attorney thoroughly explained to you what

a ‘1ry trial involves?

Q Do you understand that it would be up to the State

| to prove your guilt to all twelve jurors that decide the
case? Do you understand that?

| A Yes.

Q You would never have to prove your innocence.

§ The burden would always rest on the State and it would never
| shift. Do you understand that?
| A Yes.

Q You could present witnesses on your own behalf

? at the time of trial. Do you understand that?

| A Yes.

Q You could testify yourself, if you want to at the

| trial. Do you understand that?
| A Yes.

Q But if you elect not to, the Court would, at your

| request, tell _he jury that they cannot hold that against
| you; it's your constitutional right not to testify. Do you
| understand that?

F A Yes.

Q Do you have any questions about what's involved

| with the jury trial?
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Q one of the other aspects of a jury trial is that
you'd have the right to cross-examine the witnesses at the

trial. Do you know what I mean by cross-examination?

A Yes,

Q And you are giving up that right as well because

there won't be a trial. Do you understand that?

| A Yes.
Q You are giving up the right to remain silent by

speaking to me in open court now. Do you understand that?

} A Yes.

| Q You're telling me what happened?

| A ves.

| Q Do you understand that?

| A Yes.

| Q Do you understand you'll have a criminal record,

| obviously, once I sentence you with regard to this matter.

| Do you understand that?

| A Yes.

| Q Do you understand the law provides that there's

é certain mandatory penalties I must impose. I must impose

% what's known as a $75 Safe Neighborhood Fund assessment and
| I have got to impose what's known as a Violent Crimes Penalty
that must be anywhere from between $100 to $10,000 but no

| less than $100 because there was actually injury leading
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; to the death in this case. Do you fully understand that?

; A Yes,

2 And very importantly, are you thoroughly satisfiad
| with recard to the services that ycur attorney has given

| you in this case?

A ves.

Q Have you had enough time to discuss the matter
with him today and on prior days with regard to your entering
| your plea here today.’

A Yes.

Q Do you have any questions you want to ask him up
to this point with regard to anything that I have raised
| with you on the record here today?

A No.

: Q Other than the dismissal of these four charges
éthat remain and that your exposure is limited to thirty years
‘with no parole with a sentence of at least thirty years,
ibut: no more than life in prison, have any other promises
ibun made to you with regard to this matter that would lead
you to enter into your plea?
iA No.

Q Has your attorney told you exactly what sentence
;you are going to get?

A Y.' -= NO.

Q Go ahead.
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| A I guess he can't say because you're going to be the

| one that sentences me.

Q Right. That's what I'm asking you, but he did

| tell you you have got to get at least thirty years no parole;
| correct?

| A Yes.

Q But did he tell you what we call the outside term

| would be? Did he indicate to you specifically what it would

‘be or did he indicate to you it would be anywhere from thirty,

forty, fifty all the way up to life?

| A Yes.

Q@  Right?
A Yes.

Q So it's wide open. Do you understand that?

|l A  Yes.

THE COURT: Gentlemen, other than the factual,

ﬁ is there anything else that I may not have addressed that

i you want to address at this time?

MR. CUNNINGHAM: I have nothing at this time.
MR. DANIELS: No, Your Honor.

THE COURT: All right. Who will elicit the

3 factual? Will you do that, sir?

MR. DANIELS: Yes, I will, Your Honor. If you
don't mind, Your Honor, I'll stay at counsel table.

THE COURT: Yes, sir.
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| DIRECT EXAMINATION BY MR. DANIELS:

| March fourteen, nineteen ninety-six. approximately 3:00 P.M.

| A Yes.

| make a decision about doing anything?
10 | A Y"c

12{ A I decided to steal a car.

A L i o
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Q Michael, I'm going to direct your attention to

in the afternoc:. Where were you at that time?
A I was at Caldor Shopping Mall, Route 37.
Q And is that here in Toms River?

Q And while you were at that shopping mall, did you

Q What was that?

Q Now, while you were there, did you observe a car °
that you were going to take?

Yes,

Q And what color car was that?

It was a éold Camry.

Q Where was it in the shopping mall parking lot?

It was parked in front of Palumbo's.

Q Was there anyone in there?

Yes.

Q When you saw that car, what did you do?

I got in the car and I told the woman, give me the keys,

d Did she give you the keys?

Yes.
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Q And when she gave you the keys, did she remain

in the car?

| A Yes.

Q After she gave you the keys, what did you do?

| a I drove a substantial distance from the parking lot.

Q And where did yo drive to?

; A A wooded area in Manitou Park.

Q Why did you drive to that wooded area in Manitou

| Park?
} A To escape from stealing the car -- with stealing the

| car.

Q Now, do you know fhat woman's name today?

{ A Yes.

Q And who was that?

| A A Miss Kathleen Weinstein.

Q When you got to that wooded area in Manitou Park,

| was she still in the car

| A vYes.

Q And did you keep her confined in that car while

| you're in the woods?
| A ves.

Q Why did you keep her confined in the car in the

| woods?
j A While I thought about what to do to get away with the

| car.
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| Q Did there come a time when you decided what to

| do?

| A Yes.

Q What was that?

| A I put duct tape on her hands and ankles and I left with
;the car.

| Q And did you say anything to her about screaming?
o ves.

Q What was that?

A I asked her would she promise me not to scream.
d And did she promise you she would not scream?
A Yes,

Q And did there come a point when she started
:scrcaming?
:A Yes.
Q And what happened?
| A I came back and I put my hand over her face, stop her
%from screaming.
Q And did there come a point when she stopped
Qscroaming?
A Yes.

Q When she stopped screaming, did you look to see
{if anything had happened to her?
A Yes.

Q Was she moving?




| A No.

Q Was she breathing?

| A No.

Q Did you do anything to determine if she was still
; alive?

| A Yes.

| Q What did you do?

; A I shook her.

Q Did she move?

| A No.

| Q At that point did you realize that she was dead?

| A Yes. |
| Q Did you intend to kill her?

{ A No. 3

Q Now, at the time that they discovered Miss

| Weinstein's body, she had what appeared to be zipper marks
jon her face. Do you know how those got there?

A No.

| Q Keep your voice up.

| A No.

Q Dia Qou have any weapon with you?

A No.

| Q Did Ms. Weinstein believe that you had a weapon?
A Yes. ’

Q What did she believe that you had?
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A Gun.

MR. DANIELS: Your Honor, I would ask that in
light of the factual basis that Mr. LaSane has provided to
the Court, that the Court would accept his guilty plea to
the crime of felony murder.

I have no more questions at this time.

THE COURT: Thank you.

Did you tell Mrs. Weinstein that you had a gun?

THE DEFENDANT: No. '

THE COURT: You didn't mention it to her at all?

THE DEFENDANT: She asked me and I said I did.

THE COURT: You said you did?

THE DEFENDANT: Yes.

THE COURT: All right.

Michael, just as an example, let me just point
| out to you -- bear with me -- do you understand that to take
a vehicle, for example, the jury may have determined, even
| just based upon what you have said, that the fact that she
| asked you if you had a gun and you told her that you had
| a gun, and so on, so forth, the jury could make a
| determination, as an example, that you put her in fear of

immediate bodily injury merely by telling her that you had

2 || a gun. Do you understand that?

THE DEFENDANT: Yes.
THE COURT: All right.




4

28

Do you have some questions?
MR. CUNNINGHAM: Yes.
| CROSS-EXAMINATION BY MR. CUNNINGHAM:
Q Mr. LaSane, you acknowledge that that's your voice
; on that tape you were provided in discovery; correct?
| A ves.
Q The only two people involved in that tape was
| yourself and Mrs. Weinstein; correct?
| A Yes. .
Q Okay. On that tape she says words to the effect
| of, you know, hey, you threatened me with a gun, let me see
? the gun. Do you recall that?
You said something to the effect of, I don't want
| to show you the gun because then I'm going to be in more
trouble if I show you the gun. Do you remember saying that
| on the tape?.
| A VYes,
Q Okay, so in effect, you were threatening her by
| telling her that you had a gun in your possession and you
| weren't going to show it to her, but you had a gun; correct?
E A I didn't tell her, she asked.
| Q But you let her know that you had a gun?
A AYC:.

Q She was intimidated by that, wasn't she?

| A Yes.
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1 Q Now, with regard to these marks, I have a couple

2 || of photographs. Let me ask you something before I mark them.

3 Isn't it a fact, sir, that you didn't put your

: hand over her mouth just to quiet her, but the reason you

i put your hand over her mouth was you pulled up her sweater

? and her khaki jacket and put it over her face because you

| wanted to smother her because, in the event she got loose

| from you tying her up, she was going to tell on you and you
? were going to get in a lot of trouble; correct?

0|l A No, sir. _
" | Q That's not true?
12? A No, sir. '
13: Q Are you familiar with the report of postmortem
14‘ examinatiod? Did you go over this with your attorney where

15% it describes the impressions on the face of Mrs. Weinstein?

A Yes.
171 Q Have you had occasion to review the photographs
18 || involved?
wilA Yes.

MR. CUNNING&AM: Judgr, I'd ask to mark two

1 photographs for identification, please.

THE COURT: S-1 and S-2 for I.D.

| (The above mentioned photographs are received and marked
zc‘ §-1 and S-2 for idontitlcation.)

25 | MR. CUNNINGHAM: Thank you.
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Q Sir, I show you S-1 for identification. Can you

identify that photograph?

| A Yes.
Q That's Mrs. Weinstein, isn't it?

A Yes.
Q I show you S-2 for jdentification. Can you identify

| that photograph?
| A Yes.
Q That's Mrs. Weinstein, isn't it, sir? Isn't it

a fact, sir, that these photographs --
THE COURT: He didn't answer the guestion.

Is it her, sir?

THE DEFENDANT: Yes.
Q Isn't it a fact that these photographs show an

?1mprossion across her forehead, from the right side through

| the nose, through the left side coming down, of the zipper

‘mark?
| A Yes. I said I don't know anything about that.

Q Isn't it also a fact, sir, that it shows an

impression of a sweater mark on the lower -- below the chin
larea? Isn't that true?

| A Yes.
Q = You have no idea in the world how those marks got

. ‘

n her fact; is that correct?
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Q Let me ask you this question: When you left her,
were those marks on her fact?
A I don't know, sir.

Q You don't know.

By the way, after you left her and you knew she
| was dead, between then and when you got picked up several
f days later, you were out enjoying that car, weren't you,

1 with your friends?
| A No, sir. I wouldr t say enjoying.

0 | Q You were having a good time?

1l THE COURT: Mr. Cunningham, did he use it?

12 Q ’&ou used it?

13 | MR. CUNNINGHAM: That's all I have.
18 | THE COURT: I'm here to get a plea.
15 MR. CUNNINGHAM: That's all I have.

16 | I would like to submit to the Court as S-3 the
17 | report of postmortem examination and in addition, the death
1;} certificate, Judge, as S-4 for the purposes of thé plea.
19 1 THE COURT: Sir, when you put your hand -- you

: say you put your hand across her mo.th. 1Is that correct?

THE DEFENDANT: Yes.

THE COURT: I assume when you did that -- did
ﬁ you put -- you obviously put your hand on her nose as well;
24 || correct?

THE DEFENDANT: Yes, sir.

a5
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THE COURT: I would assume that there was a

| reaction on her part when you were doing this; correct?

THE DEFENDANT: Yes.

THE COURT: And the more she reacted, would it

1 be honest to say that you held her tight?

| THE DEFENDANT: Sir, I didn't realize that I was
| holding her. I can assume that I was holding her tight,

| put at the moment I was focusing on other things because
there was a power line substation and I was focusing more
10 | on the people over at the substation than I was...
1 THE COURT: You didn't want them to hear anything
12 | that was going on, is what you're saying to me; right?
13 THE DEFENDANT: Yes, sir. |
14 | THE COURT: I don't want to put words in your
151
16 | to me that putting your hepd over her nose and her mouth

17§ in thi fashion that you did, with her reacting, whether you

18 | were paying close attention or not, did this at least
19 | constitute a reckless act on your part which, in effect,
led to her death because, in effect, she couldn't breathe?

THE DEFENDANT: Excuse me?

THE COURT: In effect, whether you meant to or
not, you smothered her to death?

THE DEFENDANT: Yes, sir.

MR. CUNNINGHAM: I have nothing further.

mouth, but do you at least admit or are you at least admitting

|

\/
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THE COURT: Anything else?

MR. DANIELS: Your Honor, I would ask that the

| Court accept the fact that he was the agent that caused her
i death.

THE COURT: There's no question.

Any g astions you want to ask me at this time?
THE DEFENDANT: No, sir.

THE COURT: You may step down.

| (Defendant excused.)
10 | THE COURT: Anything else, gentlemen?
" | MR. CUNNINGHAM: No, sir.

12 | THE COURT: I find that he understands the nature

13 | of this very serious charge; he's received the advice of

4 || competent counsel, has knowledge of the maximum penalty that

15 | the Judge can impose as a result of his plea; he admits to

6 | this charge. ~

LLE I find he understands he's pled guilty to the crime

8 | of first degree murder. He understands that his exposure

% |l is thirty years of no parole up to life in prison with thirty

years of no parole.
He understands the nature of this plea proceeding

| today. He enters the plea freely and voluntarily. He's

2 fl voluntarily waived his right to a jury trial, his right of

24 || confrontation and his right against self incrimination.

2 I have already made findings with regard to his




, lwaiver of indictment.

- | This plea is not the result of threats, fear or
3 |coer~ion and I find there is a factual basis for the entry
4 ;ot the plea. y
s | He understands that a Violent Crimes Penalty must
s .bo imposed.
7 Promises made to induce the plea are limited to
s lwhat I set forth on the record and basically limited to the
9 ;dismissal of the outstanding other four charges in the
10 %juvenile complaint.
" | He fully understands the perameters of the plea
12 :bargain here, .
13 | He understands that a Safe Neighborhood Act
14 iassessment must be made.
15 | I'm thoroughly satisfied that he understands the
16 ]| import of the crime, its nature, its elements, his exposure.
17 T am further satisfied he's entered this plea freely
18 iand voluntarily with full knowledge of the consequences that
19 ‘can flow.
20 | I'm satisfied as well that he's had excellent -
21 | - the benefit of excellent counsel under the circumstances
.22 | I have been able to observe and the nature and extent of
2 tho_communication_back and forth between this attorney and

2¢ | his client by the number of times he goes into the jail and

25 | from the hours that he's spent discussing this.




. 1 i I make further findings that he's had the benefit
A 2 'of his mother all along the way here. Counsel has spoken

3 gwith her on many occasions and she's bee.l with him on several
‘4 ’occasions when he has spoken to the defendant as well.
5 | Accordingly, I will acceét the plea and I will
6 lenter the same, direct the clerk to enter the plea at this
7 [|time.
8 He'll be held without bail hereafter and I'd like

9 la sentencing date in approximately four weeks.

10 VOICE: February twenty-eighth.

1" THE COURT: Is that agreeable to the State?

12 | MR. CUNNINGHAM: Yes, that's fine, Judge.

13 | 1'd like to mark S-3 and 4 just for the record.

14 THE COURT: What are they?

15 MR. CUNNINGHAM: S-3 is the report of postmortem

6 lexamination. S-4 is the death certificate.

17 | THE COURT: Any objection?

181 MR. DANIELS: No, Your Honor.

19; MR. CUNNINGHAM: Thank you.

20 | THE COURT: Do you understand there has been no

23ithat you took that day, you don't question, led to the death

24‘0! this woman; correct?

25 THE DEFENDANT: Yes.
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THE COURT: All right. Thank you very much.

So there is a causal connection, obviously, between

;his behavior and I'm satisfled it occurred in the course
jot a felony, of the kidnapping and certainly of the
‘carjacking, though primarily it would seem to me of the

| kidnapping and flight therefrom. I just indicate there are

;separate and independent crimes here, even if subsection

(4) were used with regard to the carjacking -- bear with

ime -- and that he did .perate or cause a vehicle to be

operated with the person who was in possession or control
remaining in the vehicle.

I am satisfied well over and above that that there

| wvas an additional holding of this victim unnecessarily which

iwould certainly constitute kidnapping under the circumstances.

All right, gentlemen. Thank you very much.

MR. CUNNINGHAM: Thank you, Judge.
(The aforementioned documents are received and marked S-3
and S-4 for identification.)

THE COURT: I'm going to indicate, Mr. Prosecutor,

| with regard to the tape in this matter, I'd like that

submitted to me with counsel's prior approval. I'm going

fto merely mark it -- may I see those other two exhibits?

| That tape should be considered as S-5 and the contents are

incorporatpd in the presentence report. That is not to say

that anybody but I shall hear the contents of the tape sO

————
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. I 1 can properly consider it and counsel may direct whatever

, | remarks he may vish to do so in any presentence memo with

,1 regard to the tape.

o MR. CUNNINGHAM: Fine.

5 THE COURT: Gentlemen, anything else?

s | MR. DANIELS: No, Your Honor.

7 | THE COURT: Thank you very much. We are in recess.
s | I just want to acknowledge I understand the entire

o Il family is here of Mrs. Weinstein. I want to thank you very
10 émuch for the -- I know how difficult this has been for you
1 jand I want to thank you for the comportment that you
.13: maintained in court today and I'll no doubt see you on
13 || sentencing day. ;
14 || (RECESS.)
15 |
18
17

18

19 |
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- Colloquy 2

¥ 1 THE COURT: Gentlemen, please enter your appearance
2 |lthis morning.
3 MR. CUNNINGHAM: William Cunningham appearing on
4 |behalf of the State.
5 MR. DANiBLS: Kevin Daniels appearing on behalf of
¢ |(Michael LaSane, Your Honor.
§ 7 THE COURT: All right. Thank you.
8 This is the time and date set for the sentencing of
9 |Michael LaSane with regard to Accusation 97-1-76.
10 Mr. LaSane, do you understand you are here today to
11 |be sentenced as a result of your plea?
12 THE DEFENDANT: Yes.
13 THE COURT: Are you satisfied with the
14 ||[representation of your lawyer?
15 THE DEFENDANT: Yes.
16 THE COURT: Do you understand if you disagree with
17 ||the sentence that the Court imposes, you have the right to
18 |lappeal it, but you mu~t do that within 45 days from today and
19 |[|if you can't afford the services of an attorney on your own to

20 |/[do that, the Court would again appoint the public defender to

FORM FED S PENGAD MC BAYONME M 07002

21 |lrepresent you? Do you understand that?

22 THE DEFENDANT: Yes.

23 THE COURT: Do you understand you've got the right
24 ||to address me when your lawyer is through speaking on your

25 |(behalf?
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Colloquy 3
THE DEFENDANT: Yes.

THE COURT: All right.

Have you gone over the presentence report with your

Jlie.t?

MR. DANIELS: Good morning again, Your Honor.
Yes, Your Honor, I have had the opportunity to read
[as well as review the presentence report as well as the
faddendum to the presentence report with Mr. LaSane.
There is one area which I would like to bring to the
Court's attention.
THE COURT: All right, sir.
MR. DANIELS: 1It's the section of the presentence
report that deals with the case supervisor analysis.
THE COURT: Yes, sir.
MR. DANIELS: Within that analysis there is an
Laaessment of factors contributing to the present offense.
On behalf of Mr. LaSane, I would disagree with the
assessment that is set for.h by the probation officer that
[provided this report. I would state for the record that Mr.
LaSane reaffirms and stands by the factual basis that he gave
to the Court at the time that he entered his guilty plea and I
jpelieve that he was very candid in relating his involvement to
the Court.

So to the extent that it would suggest he has not

informed the Court of his involvement in this matter, ‘I would
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Colloquy : 4
disagree.

The other section --

THE COURT: In that regard, Prosecutor, do you wish
Fo be heard at all?

Quite ffankly, I saw the evaluation. I concur with
what you have said on the record with regard to that. It's
khe Court's determination that really should govern here.

hhile I appreciate the opinion that may have been given, it

ill be stricken from the report. I don't think it plays any
Eart in the presentence report itself.

I'll hear what the State has to say within the
rview of the facts of the case as the State alleges them to
and within the confines of the plea which was to a felony
murder.
MR. CUNNINGHAM: 1I'll confine my remarks to my
%rgument to the Court, Your Honor. I don't have any
Earticular problem with what the Court just said.

THE COURT: Thank you, sir.

Your next matter?

MR. DANIELS: BEalow that section of the analysis
there is a comment that Mr. LaSane has had two prior juvenile
fdjudicationa.

THE COURT: I picked that up as well. It woﬁld seem
to me there is only one prior adjudication and a series of

Lpending matters arising out of one incident. Is that correct?
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Colloquy 5
MR. DANIELS: Well, the one matter that the Court

kpeaka of, I don't believe there was ever an adjudication.
That was dismissed as a result of a continuance that was
granted in that case and technically, there would not have
Leen an adjudication of delinquency.

THE COURT: Well, there's at least been a
disposition.

MR. DANIELS: That I would agree with, Your Honor,
Eut to that extent, we would disagree with the presentence
report.

THE COURT: Yes, sir.

MR. DANIELS: Other than those areas that I have
Fointed out to the Court, I have no further areas which I wish
lto bring to the Court's attention with regard to the
Presentence report.

THE COURT: All right, sir. Are you prepared to
speak on behalf of your client at this time?

MR. DANIELS: I am, Your Honor.

THE COURT: All right, sir.

MR. DANIBLS: Your Honor, at this time the question
of imprisonment has already been decided for the Court. It is
Imandated by the code and the code sets forth a list of
aggravating and mitigating circumstances that this Court must

|determine in deciding on what sentence to impose. How the

Court weighs those aggravating and mitigating circumstances
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fand arrives at an appropriate sentence is guided by the New
Jersey Supreme Court cases of State v, Roth and State v.
flodge. It is against the backdrop of these legal principles
fthat I plead for leniency for Mr. LaSane.
If the Court would permit me, I would just like to
quote a short passage from State v, Roth --
THE COURT: Go ahead.
MR. DANIELS: -- cited at 95 N.J. 334, page 365.
The New Jersey Supreme Court wrote, "Pronouncement of
judgement of sentence is among the most solemn and serious
responsibilities of a trial court. No word formula will ever
leliminate this requirement that justice be done. There is no
room for trial courts to consider the public perceptions of
[sentences: Judicial recognition of or action upon public
jopinion against a particular defendant cannot be tolerated in
jour criminal justice system."

It goes on to say, "We are confident that our judges
are people of fortitude, able to thrive in a hardy climate."

I would just like to state to this Court, as this
[Court is aware that this case has attracted widespread media
attention, and it is within that climate that this Court finds
itself having to determine an appropriate sentence for Mr.
LaSane. But I want you to know that I believe this Court and

you, Your Honor, are a forthright individual and that you are

such a judge that they speak of in this case.
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I had an opportunity, Your Honor, when I reviewed
khe presentence report and the addendum, to review all of the
letters that had been submitted on behalf of the Weinstein
family and friends, as well as Michae. LaSane.
THE COUﬁT: Forgive me, sir, for interrupting you,
Put I did not receive a letter that you referred to yesterday.
MR. DANIELS: Oh, that's not forthcoming, Your
anor.

THE COURT: All right, sir. Forgive me. Go ahead.

MR. DANIELS: 1In all the time that I have been
racticing, and I may not have been practicing as long as
lothers, but I have never encountered such letters that speak
lof compassion on behalf of an individual and letters that were
full of insight. It is clear from those letters that Ms.
Weinstein was a beautiful person, a caring person who made a
ldifference in all the lives of the persons that she came in
contact with. What struck me about Ms. Weinstein was that she
was a person that discussed ofien and reminded others that
kindness deserved a place in this society. She was involved
in a program called Random Acts of Kindness. To the extent
that this case should have a long-lasting impact on her
family, friends and other people that have been caught up in
this tragedy, that that program should become a model and the

motto Random Acts of Kindness hopefully should become a

Imeasure by which we would define our society for the next
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6 |[practice in this criminal justice system can do that can ever

E 7 |[bring back the wonderful person that Ms. LaSane (sic) was. I
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8 |lam sure that her memory will endure. But I want this Court to
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9 |lknow that nothing that I say today do I intend nor should it
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10 ||be interpreted to depreciate the seriousness of this offense.

11 |lThat's not my purpose for addressing this Court this morning.

12 purpose this morning is to plead for equitable justice on
13 f of Michael LaSane, and what I mean by that, Your Honor,
14 |lis that those similarly-situated offenders who commit such

15 |loffenses as Michael has committed, they should all receive

16 |[similar sentences.

17 To the extent, Your Honor, that the letters that I
18 |lread and the comments that I may have had an opportunity to

19 |lreview in the media in which persons are asking this Court to
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20 Punish Michael to the fullest extent of the law, I would just
21 |lremind the Court that the Code of Criminal Justice has

22 andated what that punishment should be.

23 As I read the cases that have interpreted that code,
24 |bne of the things that the code addressed was the need to

25 |instill more severe punishment for crimes that were committed
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in New Jersey and the sentencing scheme, the length of time

that a judge would sentence a person, those are all set forth
and that part of that sentencing scheme was to re-instill
punishment as one of the factors that the Court should
consider in the éentence.

The code addressed murder and has said that 30
years, the minimum mandatory period for which a person would
not be eligible for parole, is the fullest extent to which
punishment can be meted out to such a convicted individual.

And to that extent, Your Honor, Michael LaSane has
entered into a plea agreement in which he accepts that he
shall be punished to the fullest extent of the law, which is
30 years before he will become eligible for parole. The
amount of time that this Court is being asked to consider
beyond that, I'd ask that the Court consider the aggravating
and mitigating circumstances that are set forth in the code.

At the outset, Your Honor, I would ask that the
Court would consider that there are aggravating circumstances
in this case, consider aggravating factor number (9) which is
listed in the code under 2C:44-1, that there is a need to
deter Michael as well as any other individual that would be
considering to commit the type of offense that he committed.

I'd ask that the Court would consider as an.

aggravating factor number (13), that while in the course of

committing the crime of carjacking and the immediate flight
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Colloquy 10

therefrom, he was in possession of a stolen vehicle.

I'm sure, although I don't argue the point, I'm sure
that this Court will be asked to consider aggravating factor
number (1), aggravating factor number (2), and I would lik. to
diverge just for a moment, because as I read the legal
principles set forth in Roth and Hodge, the single greatest
factor that this Court should consider is the seriousness of
the offense rather than considering the individual background
or character of the de:endant Michael LaSane and it is to that
factor that these two aggravating factors, I think, need to be
discussed and I will not be long in discussing them.

It says, "The nature and circumstances of the
offense, and the role of the actor therein, including whether
or noct it was committed in an especially heinous, cruel, or
depraved manner."

The cases that have interpreted that factor remind
the Court that the death of the victim is an element of felony
murder and should not be considered as an aggravating factor.
However, the --

THE COURT: I didn't hear what you just said.

MR. DANIELS: That the death of the victim is an
element of the offense of felony murder and that it should not
be considered as an aggravating factor, but the nature of the
offense and whether it was especially heinous, and to that

aspect of that aggravating factor, I'd argue to this Court,
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Colloquy 11

and it's my understanding, that Your Honor has had the
opportunity to listen to that tape that has become part of the
evidence in this case as well as a single piece of evidence
that has generated interest on the part of the media; that I
would argue to tﬁis Court I think that that tape represénts
more of a mitigating factor in support of the Court finding
that this particular crime was not committed in an especially
heinous, cruel, or depraved manner.

I'd ask that this Court take into consideration that
you had a boy who was just shy of 17 years old who was
obsessed with the need of obtaining a car.

I had the good fortune of reading an essay just
recently in which the person in the essay says -- and this
person was in their sixties -- that during his childhood, he
came to realize that the children of his age were innocent or
seemed to display more innocence than the children of today
and that in his essay he went on to say that he felt that the
children of today seemed to have something to prove.

I felt that that part of the essay at least
accurately had defined Michael LaSane. I would argue to this
Court that his need to take an automobile had a lot to do with
his need to prove something and, unfortunately, in today's
society there are youth who feel that in order for them to

gain the respect of their peers, that committing an offense is

something that will give them a greater sense of self-worth,
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Colloquy 12

self-respect, acceptance by their peers. Misguided as that
notion obviously is, it was a motivating factor that caused
Michael LaSane to be seated before you today. Even though he
acted out the need to attain a car, tae Court is aware that
Ms. Weinstein was not beaten. There was no intention on his
part that day to go out and murder someone. His only
intention was to take a car. There is nothing from that tape
that indicates that while that tape was running, that he
brutalized her. And that's not to minimize that at any time
that you take an automobile with a person inside of it, the
mere fact of that alone is terrifying.

Beyond that, Your Honor, I would argue that the
particularly heinous nature that this Court must find in order
for that aggravating factor to apply just doesn't fit this
case.

The second factor dealing with the gravity and the
geriousness of the harm inflicted, again, Your Honor, the
Court has guided us that the death of the victim should not be
considered.

And as to the other factors that are set forth in
that particular section, I would argue to this Court do not
exist in this case. From that tape we learn that Ms.
Weinstein's a very feisty individual, Ms. Weinstein's a very

caring and capable individual, and during that period of time

in which she was in Michael's company, the single most thing
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Colloquy 13

that stood out, from my review of that tape, was her courage.

I would ask that the Court consider that courage as
well as consider that the second factor is not appropriate in
thi. case.

I would ask the Court also to be mindful of
aggravating factor number (6); that the converse is true here.
Factor (6) speaks of the prior criminal record and we don't
have that here.

I would ask the Court now to consider the mitigating
factors and I would ask the Court to pay special attention to
mitigating factor number (7). I would argue to the Court that
there are no real adjudications of delinquency in Mr. LaSane's
background, although there are those brushes with the juvenile
justice system, and that except for the crime that he stands
convicted of in front of the Court today, there is no criminal
conviction in his past. That is not to say that he has led an
exemplary, law-abiding life, but I'd argue to this Court that
the difficulties that he's gotten into in the past have a lot
to do with his immaturity, especially his age and that the
Court take that into consideration.

I ask that the Court take mitigating factor number
(8) into consideration, that his conduct was the result of
circumstances unlikely to recur.

Again, as the Court is aware from the documents that

have been furnished, psychological documents and the °
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Colloquy 14

presentence report, Michael, unfortunately, grew up without a
father role model in his life. To whatever extent that that
would contribute to the misguided notion that he had on March
14th to take an automobile, I would indicate to this Court
that this experiénce has demonstrated to him that even though
he may have grown up without a father, that is something that
he's got to overcome and that things like that or activities
or his own conduct, he's got to be totally responsible for
that and to that extent, I would argue to this Court that's
one of the circumstances that would indicate this offense or
any other criminal activity is unlikely to recur.

I also believe and I would ask the Court to consider
that about the time that Michael started to get into
difficulties was during the time that a close family member of
his passed, an aunt who played an instrumental role in rearing
him, and that to the extent that that circumstance affected
him and that he has had an opportunity to consider that effect
on him, that's a circumstance that is unlikely to recur.

I ask the Court to consider factor number (9), the
character and attitude of the defendant would indicate that
he's unlikely to commit another offense, and the case law also
reminds the Court, in considering that mitigating factor, to
consider what Mr. LaSane has done that indicates that-he's on
his way to demonstrate to this Court that he is unlikely to

commit another offense.
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Colloquy 15

I would ask the Court to consider that during the
time that he was in the Youth Detention Center, that he
accomplished an academic record that very few have
accomplished while they stayed at that institution. The Cuurt
is aware that he was on the honor roll and that he was given,
back in May, the Honorable Student Award and as a mark of that
honor, he was allowed to wear a particular T-shirt.

During the period of time that he was there, he had
scrapes with other juJeniles there, but I'm sure, without
going into the context of those scrapes, that those are just
part of the adjustment problems that children have in growing
up.

But I'd ask that the Court would consider seriously
the efforts that he made while he was in that detention center
to demonstrate to this Court, as well as anyone that would
care to look, that he was very serious about turning his life
around and that he would ask the Court to consider that when
it considers his character and his attitude.

Finally, Your Honor, I would argue that you would
consider the mitigating circumstance number (13), the conduct
of a youthful defendant was substantially influenced by
another person more mature than the defendant.

I am sure that the Court, having read the
psychologicals regarding Michael, that there were older

friends that he associated with. He had an older brother. I
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Colloquy 16

would ask the Court consider the influence that those
individuals had on him and that to a very large extent, his
need for taking an automobile, his need of proving his worth,
was influenced by these others and that he shall be punished
for what he has done in the case, but beyond that punishment
of 30 years, that the Court consider the nature of this
offense and that we sentence Michael to the same type of
sentence that it would sentence another individual under
similar circumstances.

Your Honor, I have come close to ending my address
to you this morning. I would just like to give you my
personal insights on Michael.

During the almost year period of time that I have
associated with Michael, he's always been polite, which makes
it so difficult to understand how he could involve himself in
such a crime. He is a sensitive individual and a caring
individual and I don't say that without a basis. I base that
assessment of Michael on conversations that I've had with him
and yes, during those conversations, he hus expressed his deep
sorrow and regret that he had taken the life of Kathleen
Weinstein. He expressed his sorrow to the Weinstein family.
He realized what it was going to be like for Daniel Weinstein
to grow up without a father (sic) and during that period of
time, he cried. There was no doubt in my mind, Your Honor,

that Michael LaSane was truly sorry and remorseful for what he




SORM FRD DS PENGAD el BATONNE W DIO0r

4/970

10

n

12

13

14

15

16

17

18

19

21

22

23

24

Colloquy 17

had done, but he also realized that there was nothing that he
could do, no amount of apologies, no amount of telling me that
he w i:s deeply regretful for what he had aone would ever bring
back her life.

I persdnally believe it was an unfortunate
situation. He did not think out all the ramifications of
taking an automobile, especially taking an automobile with a
person in it.

As I said, I believe that that tape stands more in
mitigation of the heinousness of having taken a person's life
and what it really demonstrates to those who listen to it is
that you had a young man who didn't know how to extricate
himgself from the situation that he had gotten himself in and
80 he just sat there and sat there and sat there.

It is hard for me, as well as those family members
and friends that know Michael, to reconcile what he has done.
It took me a long time, because I, too, like many of those,
were in denial.

I wanted to share that with you because that is the
effect that Michael LaSane had on me and I have seen that he's
had that on others and to the extent that others may find that
he may not have been remorseful, Your Honor, I would just ask
you consider the circumstances under which they may have
talked with Michael, the length of time that they may have

spent with Michael, and any psychological evaluation that they

UWH PRI, W i 2 T
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Colloquy 18
may have made regarding Michael. I found it interesting that

in considering him a sociopath, having a sociopath personality
disor. :r -- that's the test by which you measure an individual
‘- .. Says that the person must be at least 18 years of age.
So I don't know Co what extent that the tests that were
performed would be evaluated, since that is one of the factors
that must be coqaidered.

Michael LaSane, Your Honor, stands in front of you.
He's still 17 years old and he is still a boy. I would argue
to this Court that that immaturity has a lot to do with not
being able to appreciate the. full consequences of one's act,
but that does not excuse him for what he's done.

He stands before this Court a first-time offender
and, like any other first-time offender, he should be treated
similarly. I would just ask for that equitable justice, that
he should be punished for no more than what he has done in the
case. He should not receive a life imprisonment.

In my limited practice, I run into other murder
cases that are more heinous. The depravity in thosz2 cases are
obvious. He should not be sentenced to any greater length of
time than the first-time offender, 17-year-old, who found
himself in a situation that he had not anticipated.

Your Honor, I conclude my address to you this
morning. With the Court's permission, there is someone that

would like to speak on Michael's behalf and address you as to
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Colloquy 19

leniency and, with your permission, I'd like to ask them to

come forward.

THE COURT: Who would that be, sir?

MR. DANIELS: That would be his mother, Your Honor,
Vera Thomas.

MS. THOMAS: Good morning, Your Honor.

THE COURT: Good morning.

MS. THOMAS: I stand before you asking you to have
mercy --

THE COURT: I can't hear you, ma'am. You have to
keep your voice up, if you will.

MS. THOMAS: I stand before you asking you to have
mercy on my son Michael LaSane in sentencing him today.

Since March of 1996, my life has been another
turmoil. During the above-mentioned time, I have been in
rehabilitation once because I could not accept that my son
could have done what he is being charged with. Also during
that time, on Thanksgiving Day, a woman that raised me and
Michael's grandmother passed away. At that time I was too
stressed and shocked to even attend her funeral. I never got
to say goodbye.

As to both of the families on both sides, they have
been in tremendous pain. My faith in God is the only.thing

left me to give me some peace during this extremely unnerving

time.
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Colloquy 20
On behalf of my son and myself, I would like for you

to know Michael was brought up in a religious household. He
was active and had a firm belief in God and when you have a
belief in God, when you strengthen you- Commandments, then sod
takes charge to bring you back into himself.

I am begging you for mercy when you sentence my son,
who is truly a gift from God to me. Michael comes from a
praying and believing family who strives constantly to walk in
the ways of the truth uf the Almighty Living God because he
comes from a family of law enforcement officials such as his
uncle, who was a detective, and two correctional officers and
an aunt who is a supervisor of the Ocean County Welfare Board.
He also comes from several members who are preachers,
missionaries. Most of all, he comes from a family that prays
together.

No matter what, God will judge the just and the
unjust. My prayer for you and all the parties concerned is
peace of heart and mind for Christ to retﬁrn. I pray that we
will all be found among the justly enriched.

Judge Giovine, the only perfect man that walked on
water is Christ. We know how he was accused and the outcome.
I mention that to you to say this: We all for sure do sin,
but there is a chance for redemption before a man dies and I
am asking you to consider this wonderful gift of redemption

during the sentencing of my son. As humans, we all foreshadow
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Colloquy 21
the glory of God. God knows, whatever the people say or

believe, Michael is a caring child, is respected in the
community and church. He is also respected and loved by
myself and his siblings.

As you-preside over the life of another humaﬁ being
and what and how long that person must show to society they
have paid for their sins and downfalls, please keep in your
heart the real judge is God Almighty so that even your
imperfect means are not questionable before God.

So in closing, I pray to the one and only true God
for therscrength to endure and to be made whole again, for
truly I am torn. I, too, will lose the smile, caring
devotion, understanding of a loved one. I, too, will miss the
picture of his first prom, his graduation and, in two weeks,
his happy birthday. I probably also will miss seeing him
marry and to hold my grandchild upon my breast.

So, therefore, I, too, am being sentenced, but in
God I trust and in God I shall be redeemed.

Thank you.

THE COURT: Thank you, ma'am, for your comments.

MR. DANIELS: Thank you, Your Honor.

THE COURT: Does the defendant wish to address the
Court?

THE DEFENDANT: Your Honor, I'd like to thank you

for this opportunity to address the Court.
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Colloquy 22

First I would like to say to Mr. Weinstein and the
Weinstein family, I can't begin to let you know how sorry I am
for the loss of your loved one and I can't begin to understand
your pain, but, with God, I am going co try to prove, whether
behind bars or concrete, that I'm trying to change and that
the influence that Miss Weinstein had on me is going to live
ins de me forever.

And I'd just like to say that... that I just want
God to keep you all and that...

MS. THOMAS: Jesus is with you.

THE COURT: Ma'am, ma'am, if you are going to become
upset, I'm going to have to ask you to leave the courtroom.

And, Counsel, if you prefer, I'll take a few minutes
break, if you'd like. I leave it up to you. If you want to
go ahead and proceed, I'll go ahead and proceed and hear from
the prosecution. He may want to compose himself and continue
to speak to the Court. I'll certainly be pleased to entertain
his remarks if he wants to do that.

I appreciate everybody remaining composed and
keeping order in this court.

Mr. Daniels, it's your call.

MR. DANIELS: I know, Your Honor.

Your Honor, we can proceed.

THE COURT: All right. If he wants to supplement

his remarks before I commence sentencing, I'll allow him to do
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Colloquy 23
that.

Can I then hear from the State at this time, sir?

MR. DANIELS: Yes, Your Honor.

THE COURT: All right.

Mr. Cuﬁningham.

MR. CUNNINGHAM: Thank you, Judge. Good morning.

THE COURT: Good morning, sir.

MR. CUNNINGHAM: You know, this brings back memories
to when I was 17 years old, because really what we got here is
a carjacking that went way afoul and I remember when I was 17
years old, the car was the biggest thing in my life. I wanted
a car. And this young man was one day before his 17th
birthday and I imagine today, 30 years later, he was just like
me. And I remember I bought a $10 '49 Chevy coupe and I had
it before my 17th birthday and that was the biggest thing in
the world to me at the time. We had college in the
background, this and that, but to a kid who's 17, especially a
guy, a car is everything.

Obviously, this man had his sights set a lot higher
than I did. He apparently really liked Toyota Camrys, Judge,
to the point where he told one of his pals in school, he told
him he was going to get himself a Toyota Camry. That was his
car of choice. He didn't tell him, yeah, I'm going to go out

and hijack it down at the local mall. He said, no, his

grandfather was going to help him finance the purchase of a
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Colloquy 24

Toyota Camry.

Along those lines, he admitted to Dr. Docherty in
the report that the Court has read, and now this is right on
the heels of his 17th birthday, and with his role model, his
older brother, that he was going to be a man and he was going
to go out and get himself a Toyota Camry.

So with that in mind, what did he do? He packed his
tools. What did he pack? He packed duct tape and a hammer to
go car shopping. This same young man who sits here balling in
front of the Court and apologizing to this family about how
much Kathy Weinstein's tape meant to him and what she said and
how he is going to remember that for the rest of his life, he
packed his tools. He didn't know Kathy Weinstein, Judge. He
was going shopping at the mall, hammer and duct tape.in hand.
He goes down to the mall.

Investigation revealed that just about every
salesclerk in that strip mall saw him that day. Now,
obviously, that's an exaggeration, but plenty of people saw
him down there. And very interestingly, he didn't buy
anything. Purchased nothing. He was in several shops, I
believe in excess of five, in that mall. In two shops he
asked for a bag. He wanted a bag. I think in Palumbo's,
where Kathy Weinstein had been, he asked for a menu té look it

over, but he never did purchase anything, and that will become

significant because he didn't have any money, I submit to you.
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Colloquy 25

So he goes out in the parking lot, the used-car
shopping parking lot and apparently finds a late model Toyota
Camry that really hit his fancy. And we can assume that he
waited until such time as the owner came out and we can juscC
imagine his delight when he saw a five-foot-three, middle-
aged, hundred twenty-five pound female going to the car. And
there was a witness who said they actually saw them and they
overheard something to the effect of, pleasé don't do this,
was said by the middlé:aged woman -- who would be Kathy
Weinstein, the woman -- and it seemed like a young black man
and middle-aged woman who seemed to be arguing about
something, but they didn't take too much note of it at the
time.

In any event, she gets in the car and they go away
and that's sometime after three o'clock because we do know
that the tape on the machine at Palumbo's, where she purchased
the half of a sub sandwich before she was going to Toms River
North, I believe it was, to high school to do a Rutgers class
at 4:50, this was 3:08 in the afternoon. She had a test that
night, Judge, and the tape at Palumbo's shows she purchased
that item and that's why she was in the mall at 3:08 p.m.

Now, as the Court is aware, you have a tape that
runs, I believe it was, 43-46 minutes, something like that.

It's not important how long. But it's obvious that a lot of

time went by. We are talking quarter after three is the
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abduction. I picked up on the tape, in listening to it the
other night, at some point -- I don't know if it's in the
transcript -- at some point about six or seven minutes from
the end she makes an offhanded comment, oh, it's 5:31. That's
the time frame. So we are talking about 3:15, no tape, no
tape, no tape, no tape, no tape up until sometime just before
five o'clock. So there is an unusually long period of
exchange involved here and I can only assume that the
conversation ran along the same lines as the tape. But Kathy
Weinstein had the wherewithal. She had one of those $20
specials from Radio Shack somewhere in her belongings. And
boy, did this woman have belongings. You can almost argue she
l1ived out of this car. She had clothes, she had bags. She's
a typical woman and she had everything. And she had a tape
recorder and obviously, she had a tape and somehow she got
that tape and she turns it on. And she's got all kinds of
bags in this car. So it wasn't just like she was sitting
there with a business suit and couldn't move her hand; she had
the wherewithal to do it, and ooviously, the reason that she
did it is because she was in that car with this young man for
a period of time -- probably two hours, by rough estimation --
before she got that tape on, but she did it.

And another interesting thing, too: She had the

smarts to take that tape out of the recorder and put it in her

pocket. That's where we found that tape, was on her person

T T Ty —
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out in the woods, not in the tape recorder, not in any of her
belongings which were off to the side.

In any event, we have a conversation on the tape --
and the Court's heard it -- and I'm contrasting it with this
gentleman who says that he never meant to do anything, he
meant just to cover her mouth because she was screaming.

Let's think about that. First of all, Kathy's got
the brains to say, hey, you got a gun. You're telling me you
got a gun. Let's see the gun. He wouldn't show it to her.
He never says, no, I don't have a gun. He says, no, I can't
show you the gun. But it's obvious from this tape, it is
implicit in this tape that he has threatened her that he's
armed. Whether or not he is is not important. Who cares?

She's talking about the gun. On page 2 she's
talking about, hey, there's a helicopter overhead, something
like that. Maybe they're looking for you. And she says to
him, do you really want to have that on your head, hijacking a
car and leaving somebody -- and it's emphasized -- leaving
somebody?

His answer: You do what you got to do.

Very telling, Your Honor, as far as what's in this
man's mind a long time before Kathy Weinstein dies.

THE COURT: What page are you reading from?

MR. CUNNINGHAM: Page 2, sir, right in the center.

THE COURT: Go ahead.
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MR. CUNNINGHAM: Thank you.

Further on -- and I'm not going to go through this
transcript -- further on he talks about he's always been
luc../, he's a lucky guy, Michael LaSane, and then a pause and
then he says, because I like to take chances. He's a chance-
taker.

And in several points in this tape, Judge,
obviously, Kathy Weinstein goes from trying to talk him out of
it -- I guess, being a school teacher, she was a bit of a
psychologist -- and perhaps a deadly mistake -- she tried to
talk him out of what he was going to do. Every time she would
get to something where she thought she was making a point,
what was his reaction, this caring, young, compassionate man?
He turned up the music. He changed the music so he can get
another rap station on. He wouldn't respond to her.

He's telling her at some point in time, you got
nothing to fear. You don't have to be afraid of me. He's
telling her, well, maybe I'll tie you up.

At one point she gets real nervous, around the
middle of the tape, and she says -- she's getting real antsy
-- can't we get out of here? I'm getting nervous. This is
scary. We're out in the woods. There's nobody around.

And he is very telling. Like, he says to her, I

can't.

Why can't he? Because he knew, when he was out in
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the parking lot, he knew, when he got the duct tape out of his
house, what he was doing. He was going shopping and that was
going to include, in his young, unsophisticated mind, getting
rid of any witness who could identify him.

Who in-the world would ever bring duct tape? I
don't know if the Court's aware, she was bound and found on
her feet and hands -- excuse me -- her ankles and wrists. The

reason he took that duct tape, he wasn't going to a

construction job, Judge, he was going to tie somebody up and

he couldn't afford any witnesses.

Further on in the tape she's getting antsy again and
she is talking about time and he makes another telling comment
-- and Your Honor's aware he doesn't make a lot of comments in
this tape -- this is 99 percent Kathy Weinstein talking -- he
says, time makes all the difference right now, and this is
shortly after he said he couldn't take her for a ride and it's
getting dark.

It's been obvious to me from this tape that, in
effect, Kathy Weinstein had made a decision that she may very
well be a dead woman talking here and I submit to you, Judge,
that that's why she decided to get involved in this tape, was
to leave some trail behind. That's why she asked him, calling
him Michael, what about your parents, recreating the fact. It
wasn't like she asked new questions. She said oh, you said

your parents came from Alaska, they were in the military, et
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cetera, et cetera, et cetera. She's trying to get a dossier
to identify this individual. That's what that tape was all
about. We didn't hear anything morbid on there. That was for
later.

But it(s clear on this tape that that man has a plan
and his plan is he wants that car at all costs; that he's
going to wait until dark; that he is going to have to get rid
of her.

And he doesn't want a problem. Remember, he's got a
right-hand wrist that he can use, but he's got a brace on
because he had injured it recently and she's a willing,
submissive female and he talks about tying her up so that he
won't have a problem with it.

Dr. Docherty's report -- you know, this one really
cracks me up, Judge. This is his story. He talks about tying
her up. He talks about tying her up. He sat her on a
blanket. She tried to give me a cross her husband gave her.

I left. And I submit to Your Honor he didn't leave. This
story defies rational thought. I went down a little bit
thinking what if nobody finds her? He's concerned for Kathy
Weinstein. I came back and she was hysterical, she's crying,
and I said, I thought you weren't going to yell? And he goes
on to say, I put my hand over her mouth.

That's absurd. He would want her to be crying. He

would want her to be found out if, in fact, he was just tying




BN ST R A BT oA WS

FORM FEODY  PENGAD (. BAYOWNE MW D02

10

1"

12

13

14

15

16

17

18

19

21

23

24

Colloquy 31

her up so he could get away in the car.

This business about, I just put my hand over her
mouth. The Court has before it the two photographs,
exhibits -- I don't recall the numbers -- I believe they're 4
and 5 -- in any évent, Judge, you will recall at the
sentencing (sic) -- and I sent you a copy or I marked a copy
of the autopsy report and I had occasion to talk with Dr. Park
this morning to confirm the written word. She was suffocated
and she had an outside obstruction covering her mouth. I
confirmed with him there was nothing inside of her body cavity
that was obstructing and there was also, importantly, a right
temporal contusion, a bruise, if you will, on her right
forehead.

Now, her hands were bound and she was laying on her
back with her hands over her head and when the body was
recovered, her bra was showing and her midriff was exposed.
The bra was on her body and her two sweaters and her jacket
were covering her head in a lying-down position on the back.

Impressed on her chin was the same impression of
that sweater which would come in contact if one were to pull
up the outer sweater and also across her face was a deep
impression matching the zipper of the outer jacket.

The contusion, according to Dr. Park, was either in

the struggle of trying to get out of the smother-grip or from

pressure being exerted by hands coming down to block off the
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air passages.

I ask the Court consider that with regard to what
type of individual we're talking about with regard to, are we
talking about a sociopath or are we talking about a little 17-
year-old kid who-got in a position that he couldn't handle?

You know, I'd have more respect for this gentleman
as a human being, Your Honor, if he would have said, hey,
like, things got out of hand; I panicked; I didn't know what
to do; I killed her.

You know, I can live with that. That's acceptable.
As far as human behavior, totally wrong, totally illegal, but
that's a rational thought that a young 17-year-old might do.

That's not what happened here. That's the shame
about this whole case. That isn't what happened here. Thuis
was a contrived plan in this young man's mind.

And he's no fool --

THE COURT: Make it clear, however, that the
sentence here must be based.upon the factual basis dealing
with felony murder, under the circumstances.

MR. CUNNINGHAM: But I submit to Your Honor that you
have to consider all the circumstances.

THE COURT: I am considering all of the
circumstances, but it would be inappropriate for me to

sentence this defendant based upon knowingful and purposeful

murder.




487D

FORM FEDY  PENGAD S BAYONME M 07007

10

1"

12

13

14

15

16

17

19

21

22

23

24

Colloquy 33
MR. CUNNINGHAM: I'm not asking that at all.

THE COURT: I just want the record to be clear.

MR. CUNNINGHAM: Not at all.

THE COURT: Go ahead. We're at the same page.

MR. CUNNINGHAM: Fine. Thank you.

In any event, after he leaves, he's so overcome by
grief, this man who is traipsing through the mall, doesn't buy
a thing, asked a couple of store clerks for bags, so overcome
by grief and the words of Kathy Weinstein, that he hightails
it back to the mall at 8:36 p.m. and pays $50 cash at Herman's
World of Sporting Goods for a brand new pair of sneakers, Nike
Way-Ups, black basketball sneakers.

And then to further compound his grief, all
weekend -- he takes the next day off. This was a Thursday
night this happened, Judge, March 14th. March 15th, school
records show, he never showed up for school. And what a small
world it is in Toms River. Guess what? One of his high
school teachers sees him at 2:30 in the afternoon driving
around town in a late model Toyota Camry. Overcome with
grief, he decided to drive all over the locale in his brand,
spanking new car that I'm sure he was very proud of, his new
car that he had earned, the new car that everybody in town
that he ran into over that weekend, hey, wow, what a nice car;

how do you get that? He gave six stories to family, friends

and eventually police as to how he had gotten that car,
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different prices, different financing, his grandfather did it,

his friends did it, he paid this, he paid that. Over the
weekend he had the boys in the car. One of his friends, one
of the statements -- just like a 17-year-old -- he goes, hey,
man, nice car. is it fast? And what was his response? What
did he say? He didn't say anything, he showed me. He took me
and my buddies out in the car and we drove around. We went
fast. We were having fun.

And Sunday, further in his grief over the horrible
situation that he had created, he took family members to the
mall, out to the Freehold Mall.

Now, being the young unsophisticated 17-year-old
that he is, he didn't know that eventually, as happens in
human life, that dead bodies get found and that investigators
start investigating. As a matter of fact, he was so
unsophisticated, that he had the car parked right outside of
his house, which happened to be on the way into the woods
where they found the body. This car was found literally by
the detectives driving out of the crime scene, driving down
the street. Hey, there's one fits the description. They look
at the plate. Bingo. Right outside, a mile away.

Counsel talks about how, in the juvenile shelter,
this man was an honor student. I went to the shelter.to see
exactly what that meant, that award that he received of being

student of the week. All that was was who stayed out of the
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1 ||lmost trouble that particular week.

2 But I would mention to the Court that in looking at
3 ||the individual who you are-sentencing and considering, is this
4 ||man who weeps before you the contrite, young, unknowing

5 ||individual or is he the sociopathic, antisocial personality

6 |lthat Dr. Motley speaks of? This man is charged with a

notorious murder. He's in the juvenile shelter. He's under

4/970
~

8 ||the looking-glass where he and the Court are aware that they

9 ||take notes. They have everything written down of what he's

10 ||doing. This is a shopping list of the type of things that he

11 ||was doing while he was in the shelter: Disrespectful to

12 ||staff, verbally abusive, threatening staff, disrespectful,

13 ||threatening resident, inciting disruptive behavior, thrown out
14 |lof unit, fighting, contraband, had to be physically restrained
15 |lon two occasions.

18 Counsel would say he's had adjustment problems in %
17 ||growing up. I guess so. This kid, if he had any control, was
18 ||lany type of a normal, decent person, would have been at church
19 ||keeping his nose clean as clean can be, knowing ﬁe was coming

20 ||lup here at some point in time to deal with these charges.

FORMFLD DS  MENGAD Bl BAYOW W D7O0Q

21 Judge, Dr. Motley's report I think is very important
22 ||because it gives you, as the sentencing judge, a little bit of
23 ||insight or, I should say, a lot of insight with regard to what

24 ||type of individual you are passing sentence on. I think it's

25 ||so important as to what happened here and what type of person
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we're talking about -- that's what we are into here -- and he
speaks about the fact that there was no difference, in effect,
when he's talking about, say, his family history or talking
about what happened that night. He wasn't upset. He wasn't
emotional. He didn't express any remorse, no remorse
whatsoever. He didn't, upon reflection, have any concern or
didn't express any guilt in stealing the vehicle.

As a matter of fact, that brings to mind another
comment that he made that tells us a little bit about this kid
who sits here and, I submit to the Court, is very
manipulative, by the way, a very bright individual. When he
was admitted into that unit over at the juvenile section, he
tested at a 12.5 grade level on verbal and 11th grade -- this
is a 10th grade kid -- 11th grade mathematic skills, 12.5
verbal.

But imagine what he had been through in the sense of
carjacking, stealing a car, having a woman plead for her life,
deciding long since before he ever met her she was going down,
spending the whole time that weekend having a good time with
family and friends with his new possession. And then
Lieutenant Mark Woodfield goes into his house to talk to Mrs.
Thomas and the defendant and asks him, how did you get that
car that's sitting out front? And he tells the famous story
about how he bought the car and Woodfield says to him, ma'am,

gir, could you come down to the station, we got to talk about
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this because we think this vehicle may have been used in a

homicide. And what is his response? Think about this now,
manipulative, this kid's instant response: Involved in a
homicide? I want to sign a complaint. I want my money back.

That's his response. It's almost comical. This kid
is a quick-thinker, unsophisticated, yes, but he's sharp.
He's no fool. And he goes down and he talks to the police and
he tells them this contrived involved story about how he
bought the car and everything else. Manipulative, Judge.
That's what he's doing here today.

Judge, I have about had it. I'm not going to go on.
There's two family members that want to speak. I had planned
on reading Mrs. Stanfield's letter, but Dr. Charles Stanfield
is going to read that in a second. You read all these letters
and they're heart-wrenching. I must say one thing about the
Stanfield and Weinstein family: Their compassion, that half
of them said they pray to God to try to forgive this kid for
what he did. And God b.ess them for that. But the underlying
theme of all this is that, we are going to miss her so and she
was such a good woman, but where does it all come back to? It
all comes back to little Danny, little Daniel, who isn't here
and probably doesn't even understand what we are all doing
today. Little Daniel, six years old when this happened, he's
not a lot younger than this man, 11 years, and some day little

Daniel is going to be a big Daniel. He's going to be 36 years
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old and what you do this morning is going to determine how he

feels about the justice system back when he was a 7-year-old
kid.

I submit to you, Judge, the right thing to do here
-- they beg for forgiveness, I beg for justice. That's what I
bea for. Give this man what he deserves. Think about what he
gave Kathy Weinstein, how he thought about it for such a long
period of time, calculated with the duct tape. From the
minute he left there, he knew what he was doing. He might be
a kid, but he's a very guilty kid. I submit to you he
deserves a life sentence and that kid, when he's 36 years old,
deserves to know that that man got a life sentence for taking
his mother away, for when he learns to ride a bike and he's
got no mother around.

THE COURT: All right, sir. Thank you.

MR. CUNNINGHAM: Thank you, Judge.

I call on Dr. Charles Stanfield who would like to
speak and also call on Paul Weinstein, who is the husband of
the victim.

MR. STANFIELD: My name is Charles Stanfield. I am
Kathy's brother. 1I'd like to read a letter on behalf of my
mother that she wrote.

Dear Judge Giovine: Thank you for taking the time

to read my letter regarding the sentencing of Michael LaSane

for the murder of my daughter Kathleen Stanfield Weinstein.
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So many lives will never be the same again. We have
all lost a beautiful, caring young woman and a wife, a mother,
a daughter, a sister, an aunt, a niece, a granddaughter, a
teacher, a friend, a compassionate, caring human being. There
is a terrible void left in all of our lives and the world.
One random act of violence has caused so many heartache and
sorrow.

I have forgiven Michael LaSane as the Lord forgives
us. I do believe he needs to be off the streets for a long,
long time so he can never again have such disregard for human
life. My mother's heart feels for his mother. How could
anyone kill another person?

I know you listened to Kathy's tape. How brave and
compassion she was. How hard she tried to save Michael's
young life. She counseled him. She warned him of the danger
and told him the trouble he was going to get himself into.
She offered some solutions: Take the car, but not my life.
He didn't listen.

Kathy knew Michael was going to kill her. She put
her trust in the Lord. I know her life was not in vain. She
was a very brave, compassionate and smart lady. She caught
her own killer by her foresight.

We all miss her so terribly. We had no timé to say

goodbye. Kathy's father died in August, just five months

after Kathy's murder. Depression, sorrow could not be dealt
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THE COURT: Address your comments to me, sir.

MR. WEINSTEIN: Killing my wife and stealing her
nice, new, shiny, gold Toyota just for you, just for your 17th
birthday, killing her and driving around for four days with
all your buddies'having a blast in her nice, shiny, Toybta
Camry, was it worth it?

My son wants to know why you just didn't take the
car and leave his mommy in the woods? He said his mommy would
have called his dad to come and pick her up.

Can't look up?

MR. DANIELS: I would object, Your Honor.

THE COURT: All right.

MR. WEINSTEIN: He wanted me to tell you that he
wished you could trade places with his mom and he said that
would be impossible because his mom is up there and he said
you won't go up there, you would go down there.

Can't look up?

Just five months after you murdered my wife, my
son's grandfather died of cancer. I think he died of a broken
heart.

Two months after that, my son's great-grandmother
died. She was old, but she, too had a broken heart.

What you have done to our family by killing my wife

and my father-in-law and my wife's grandmother is

unforgivable. We will do everything in our power to make sure
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you never get out of jail. I'm sure you're real sorry, SOrry
that you got caught, and I'm sure you're in a big hurry to get
back to jail. 1It's a great place to spend the rest of your
life. And I'll see you in 30 years at the parole hearing.

And my4son does understand what you did.

THE COURT: Thank you very much, sir.

MR. CUNNINGHAM: Thank you very much. That's all I
have.

THE COURT: Mr. Daniels, anything else?

MR. DANIELS: Your Honor, to the extent that the
State is asking this Court to sentence Michael to knowing and
purposeful murder with regard to --

MR. CUNNINGHAM: No, I'm not.

MR. DANIELS: -- with regard to setting out with
duct tape and a hammer to kill her, I would object. He's pled
guilty to felony murder and to the extent they're asking this
Court to consider that this was a knowing purposeful murder, I
would object.

THE COURT: I want to make it clear that the
defendant will be sentenced based upon the crime he's pled
guilty to and the factual basis that he's laid, but this Court
will not ignore other facts that have been brought to its
attention, particularly, when they have come out of the mouth
of the defendant to the doctors that examined him with regard

to the prior hearing that was contemplated in this matter.
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I want to make it clear, obviously, that I
appreciate all of the comments that have been made by
everyone. I am not going to say anything more about the
let. :rs that the family have directed to the Court other than
to say, as Mr. Daniels has so eloquently said, that I have
read thousands of letters over the 12 or so years that I have
been sitting here as a Superior Court judge and I think that
these letters are singular from the viewpoint of touching the
person who was killed here and touching the Court from the
viewpoint of what its obligations are and what its
considerations are in a matter such as this.

I wish to acknowledge as well, however, the concern
of Michael LaSane's mother and the correspondence that has
been directed to me on his behalf.

The presentence report has already been corrected in
appropriate places. The letters that I received have been
from her husband, her sisters, her brothers, in-laws, nephews,
nieces, friends, neighbors, teachers, students and another
letter was just handed to me by my legal secretary in the
course of this hearing and it is obvious, not to denigrate the
senseless murder of others, that the life of someone very
special has been snuffed out here.

For the record, I wish to acknowledge that I have

listened to the entire tape which has been referred to. I

neglected to mark it, Mr. Cunningham, before I return it to
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you and I'll mark it after these proceedings. I believe it
would be S-5.

MR. CUNNINGHAM: S-6.

THE COURT: S-6. I thought it was 5, but I'll mark
it accordingly so that it becomes part of the record. I'm
going to return it to you, as I have already, so that it's not
available to anyone else but your office and in the event of
an appeal, you would provide it.

I have also read the transcript of the conversation.
I should make a finding, and I do, that the transcript was an
accurate representation of what was said between Mrs.
Weinstein and Michael LaSane. The conversation lasted some 40
to 45 minutes and I'm satisfied that it's accurate.

I want to make it clear as well that I have
considered the four reports that were prepared in
contemplation of the so-called waiver hearing in this matter
and I preliminarily consider them not so much for any
conclusions reached by the doctor as to the mental state or a
diagnosis of a mental condition, I have'considered them based
upon what is set forth therein as to conversations that have
been had between the doctor and the defendant in each of those
cases. For the record, I want to refer to them. This would
be the examination or the evaluation done by, first of all, by

Dr. Docherty and that's dated September 11, 1996; the

evaluation done by Karen D. Wells which bears a date of report




FOMRMFED S PENGAD S0 BAYONNE MU OM002

4/97D

10

1"

12

13

14

15

16

17

18

20

21

22

23

24

Colloquy 45
of 10/28/96; the report of Dr. Alvin Krass -- with a K --

dated December 2nd, 1996; and the report of Dr. Motley dated
December 30, 1996.

I indicated at at least one point in the
proceeding -- I believe two -- that the defendant is required,
and properly so, to be sentenced based upon the crime that he
has pleaded guilty to. It would be totally inappropriate for
the State to lay a factual basis during a preproceeding to an
offense that might be'iegarded as not as serious, not as
culpable, if you will, as another type of offense and then ask
the Court to sentence based upon the offense that was not pled
guilty to. That's rudimentary and everybody realizes that and
the Court doesn't intend to sentence the defendant on anything
other than the felony murder. But it's clear, in light of the
fact that the felonies merge into the felony murder count
itself, it's clear that the Court is entitled to consider the
facts that surround the felonies themselves in making a proper
determination as to what would be an appropriate sentence for
this defendant.

I'll say at the outset -- customarily, I should say
it at the end, but I happen to be looking at the list of
mitigating factors -- that I find no mitigating factors
existing in this case. I can list them (1) through (13), but

I have gone through them, I have considered them carefully,

and I don't find any mitigating factors to consider here.
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It should be noted that the finding of mitigating

factors is optional, really on the part of the Court in the
sense that it's not mandatory, but certainly my custom is, in
fairness to any defendant sentenced before me, is that the
mitigating factor, if found to exist by the Court, should be
properly listed, weighed and considered. 1In this particular
instance, the only one that I really had circled was that the
defendant had no history of prior delinquency, but that's not
the case; he did have a history of prior delinquency.

By the same token, I'm not going to list (6) on the
aggravating side, that the defendant had a prior criminal
record, because that's not the case.

So I'm not going to list either, and I think that's
appropriate in some cases and this happens to be one of those.
It's really basically not in the case, so far as this Court is
concerned.

By far, the weightiest factor in this case is
aggravating factor number (1) dealing with the nature and
circumstances of this offense, tlLat is, the facts of the case,
and I point out now, and I will probably point it out when I'm
through discussing this factor, that what I'm referring to,
with regard to this particular factor, particularly with
regard to the underlying felonies and the seriousness of those

offenses has really nothing to do with who this defendant is

or with whom the victim was in this particular case.
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I want to make that clear because very often I think

it's mistaken. In this particular case, when I'm listing
these factors, the first aspect of it, I should say, it's
clear that what I would say, it woula seem to me, would apply
no matter who the victim was and no matter who the defendant
was and that is, first of all, that while the defendant pled
guiity to felony murder, I note that there are two predicate
crimes that were involved here, one as serious as the other.
These two crimes are kidnapping and carjacking.

Now, it is to be noted that these are both crimes of
the first degree; they are not crimes of the third degree. He
could be standing here to be sentenced as a result of a felony
murder arising out of a conviction of a burglary where no
violence was involved, no robbery was involved, no taking was
involved, no terror was involved, no fear was involved. But
that is not the case here. It has nothing to do with him, it
has nothing to do with the unfortunate victim in this case.
Those are both first degree crimes. And I go a step further
and say the§ are first degree crimes that the Legislature, who
speaks for the people of this State, have graded by way of
penalty above, in each case, what would normally be the crimes
-- the penalties for érimes of the first degree. Crimes of
the first degree are customarily punished by between 10 to 20

years in each of these cases -- and the carjacking statute is

relatively new and I think it answers an outcry on behalf of
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the public with regard to deterring this type of behavior --

and in each of these cases, the Legislature says, they're
crimes of the first degree, all right, but we are going to
Jiv. them a special penalty; 20 years won't do it.

Forget that there is a death for a moment, if you
will, involved here. If he was found guilty just of these two
crimes, he'd be looking at an outside 60 years, 10 to 30 years
with regard to each of these two matters. And the Legislature
goes one step further and says that any judge that imposes a
sentence with regard to a carjacking must impose a five year
period of no parole with regard to that, irrespective of who
the defendant is again and who the victim might be in a
particular case.

So this is the first factor which gives added weight
to aggravating factor number (1) and I do say that this is the
most important factor which gives weight to factor number (1)
and that these particular crimes that are involved here, there
are facts that deal with those as well which I'll get to in a
moment .

It's difficult, quite frankly, for me as a judge,
and probably difficult for those of you who are here in the
courtroom, to weigh and ascribe, under the facts of this case,
which is the more terrifying crime, the carjacking or the

kidnapping?

Now we look at the facts of this particular' case,
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having said what I said with regard to the offenses that are
involved here irrespective of the facts.

The hands and feet of the victim in this case were
bound with duct tape. This could only contribute to the
feeling of captufe. helplessness and terror that the victim
erperienced shortly before her death in this case; it
contributed to the psychological trauma inflicted upon the
victim, and I am prepared to list that as factor number (2),
but only to that extent dealing with the underlying felony
murder, not with regard to harm done to the victim, but the
psycholoc ‘=21 harm that's suffered by this victim in the
course of these underlying felonies. It would be foolhardy,
inappropriate, incorrect for this Court to ignore the facts
that underlie those felonies which are part and parcel of the
murder which occurred in the course of that felony.

Number three, the defendant took this duct tape with
him when he left his home, from which it can be inferred that
this was no last-minute act on the part of the defendant. I
haven't heard any other explanation as to why one would use
duct tape; rather, that it was, in effect, contemplated and
premeditated carjacking where he intended or expected perhaps
to take a victim under the circumstances.

And again I want to make it clear, referriné to the

facts of the underlying felonies, in the opinion of this

Court, is totally appropriate, these matters being part and
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parcel by way of an element of the offense. Had he pled
guilty to the felony, it would have merged with the sentence
. 4 the felony murder, at amny rate, thus being my reasoning.

Looking at and quoting now from Dr. Motley's rep.rt
dated December 36, 1996, fourth paragraph, second page: "He
had duct tape with him. He told her that he had to leave her
there because he could not take her out on the road and let
her go. I asked why he would not do that. He said because he
thought she would go zad call the police."

While I have got his report in my hand, he
characterizes the defendant by saying he's got a spontaneous
ability to concoct that is -- a lie that is remarkable and it
should be at least referred to when we talk about how much one
ig -- how deeply one feels, having taken the life of another.
There are those, quite frankly, that break down -- and I'm not
faulting anybody, I'm merely stating a fact -- there are those
that break down and say, I'm sorry I did what I did, so on and
so forth.

Dr. Motley notes he's reviewed every statement that
was given with regard to this matter. He notes the following:
(1) He told -- speaking of the defendant now -- he told
Sherrod Sills that his grandfather was going to help him get
the car;

(b) He told Charles Hester that the car cost

$15,000, but he paid $3,000 for it, his girlfriend helped him
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finance it;

(3) He told Hester that he bought the car in
Freehold for $16,000 and his grandfather helped him;

(d) He told Shirley Ginz that he purchased the car
from the manager of a car dealership and owed an additional
$1,500;

He told Erin Bigley that the money for the car came
from a lawsuit against Berkeley Township Police Department and
he told Amber Smith the same story;

(g)v He told Everett Smith that the car was his
aunt's.

Had he lied to the detective about knowing where
Palumbo's Restaurant was?

The doctor notes and it's clearly on the audio tape
of the cassette recorder which Mrs. Weinstein had in her
possession, Michael very deliberately discussed his
destruction of Mrs. Weinstein, including his fears she would
identify him. That's more implicit in the tape than anything
where he doesn't say things in answer to her questions and her
observations.

The doctor notes -- this is the doctor's
characterization on this tape -- without any emotion, he
calmly discussed with her the terms and conditions of the

lease -- that is the lease of a car -- and the location of the

title to the car.
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There is no question that he understood what he was

doing.

I should say that, forget Dr. Motley's report,
because it may be argued he was a State's examiner, but I'm
sure nobody will.dnny those statements were made with regard
to the duct tape to the doctor, but listen, if you will, to
the statement that was made to his own evaluator, citing from
the bottom of page 3: "We talked about taking stolen cars to
Philadelphia. A He said he made plans to get cars off the lot

in Lakewood, but he never did it. He said that he had duct

tape in his room. He got the duct tape and a hammer and put
it in his bag. He said -- quote -- I went out. I was going

to steal a car. I didn't want my brother to think I was a

Lcouard. ‘He was on this man thing. He was always -- he has
1

always talked to me about being a man."

8o I'm going to consider the fact that he took the
tape with him. This wasn't something he happened to have in
the car and used as a last-minute act.

The fourth aspect of the first aggravating factor is
that in taking into consideration in sentencing the defendant,
based upon his factual basis, that this was in several senses
a totally avoidable death. There are deaths that occur in
felony murders, and I have sentenced people for them, somebody

reacts, the defendant reacts, he shoots and, so forth, so on.

This is not what happened here.

MU s, Moo T
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First I say that the victim did not resist in any

way. The tape makes that very clear. It cannot be said that
the defendant -- quote -- reacted -- end quote -- to any
action or actions on the part of this victim which was
threatening his domination or his role as the dominator in
this unfortunate chain of events. He could have put the duct
tape on her mouth if she presented a threat with regard to
other people hearing. He had taped her hands, he had taped
her ankles. Why not tape her mouth?

Second, the victim spent almost an hour on the tape
that I listened to -- and I'm sure much unrecorded --
appealing to the defendant in a very real and logical way to
call the whole thing off and let her go and I would cite part
of the tape after part of the tape after part of the tape and
it's obvious from the letters -- I read every letter and every
word -- that the family has heard it and there is no sense
putting you through that again and all those concerned in
these proceedings have heard it as well.

Again, she made requests to him -- for lack of a
better phrase -- appeals to him to call the whole thing off
and advice that nothing would happen to him. She'll let him
go. I won't tell anybody. 1I'll drop you off so you can do
something else, so on, so forth. Yet, he says no to all of

this.

So there was an out. This didn't have to happen, in
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that sense. She talked to him so calmly and for such a long

period of time, that she was addressing him by his first name.
That may have been to drop clues, as Mr. Cunningham suggests.
I think she was really talking to him as one person to
another. For what it's worth, I really believe that, and it's
gratuitous and perhaps unnecessary to these proceedings, but I
don't believe she felt he was capable of doing this. By God,
had she done that, she could have jumped out of the car.
There were ways -- she was familiar with the area. There were
ways she could have gotten the attention of others. I think
she really thought she could save him and have him do the
right thing and, obviously, that isn't what occurred here.

It's ironic and sad that a woman known for her
Random Acts of Kindness program should have her life snuffed
out by a random act of violence that was committed by the very
tyﬁ. of young student that she devoted her life to helping.
Life is unbelievable sometimes, but that's the way it came
down here.

‘While the defendant admitted at the time of the plea
-- and that's what he is being sentenced here based upon that
factual basis -- tha:‘th. victim was reacting as a result of
him putting his hand over her mouth, it is difficult to
believe that he didn't know that he was causing her déath at

the time. I am entitled to draw that conclusion, but I have

Igot.to accept what he says for the purpose of the plea. This
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is true particularly if one views the autopsy, particularly
the face and the neck areas showing where the zipper and the
swveater made indentation marks along the face which could may
well be interpreted as showing that the victim's sweater a.d
coat were pulled up over her head to smother her with the
pressure of the defendant's hand or hands, but he denied that
on the stand and I'm prepared to accept it.

So I give this factor very substantial weight -- and
underline the words very substantial. I list it with regard
to the underlying felonies, not with regard to the felony
murder itself, the psychological harm that was done in the
course of these crimes.

With regard to aggravating factor number (3), the
risk that the defendant would commit another crime, it's a
difficult determination. I do think, Mr. Daniels, your

icoll-nta are appropriate in the sense that -- and I'm not

going to get into the psychology of it -- who am I to
prognosticate if and when 30 plus years from now he would
éommit another offense? The prosecutor points out that his
behavior, between the time of the plea and the time of the
sentence, was far from exemplary under the circumstances, but
that factor, even if listed, would be given very, very little

weight.

I have already indicated the factor number (6) is

SRR
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Factor number (9) -- and defense concedes it's in

the case -- the need to deter this defendant and others from
violating the law and I want to indicate here that customarily
this factor is not one which I give a great deal of weight to
because it's cerﬁainly arguable by counsel that the peﬁalty
ascribed in a particular case takes into consideration the
Legislature's conclusion that the deterrence is what will
deter, 30 years, 20 years, so forth, so on. True, there is
still latitude here on the part of the Court: Thirty years in
State's Prison with 30 years no parole up to life, 50 years,
60 years, 70 years, so forth, so on.

So there is latitude here and looking at the factor

number (1), the issue is, would it be appropriate, listing no

nnlcigating factors in the case, would it be appropriate to

sentence the defendant to the flat 30 years? This Court has
concluded that that would be inappropriaﬁe under the
circumstances. The only basis, it would seem to me, that that
could be argued is that because of his age under the
circumstances, but we have got to keep in mind that he appears
now before this Court for sentencing as an adult and I am
entitled to consider his age, but I'm not -- it would be, in
effect, an aberration of my duty as a judge and an aberration
of my duty to list all of these aggravating factors, merely to

say, well, he was young at the time. It's not even,

Ibusically. a place for that under the circumstances. I'm
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considering that, but I'm also considering the facts of the

case and the nature of these underlying crimes.

Certainly, there is a need to deter him -- counsel
acknowledges that -- but I think especially in this case there
is a need to deter others with regard to these types of
crimes. This is the more important aspect, the facet of that
need to deter, the Court's needs and society's need to deter
others from violating the law.

The carjacking statute, it's to be noted, if I
didn't note it already -- and I may have -- is a statute of
relatively recent vintage and the Legislature and the people
have spoken in this regard.

So I'm going to give that considerable weight under
the circumstances.

I'm going to list number (13) as well -- and counsel
concedes -- with regard to the stolen vehicle again, not
obviously as part of the carjacking, but it would apply as to
the underlying felony of kidnapping and this would not be a
double counting, in the opinion of this Court, but because I
put s0 much stress with regard to aggravating factor number
(1) as to the underlying felonies being kidnapping gnd
carjacking, here I'm going to give relatively light weight to
this factor here.

I should indicate to you that having made a

determination that 30 years flat over a 30-year period of
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parole ineligibility would be an inappropriate sentence, I

made inquiries of the State Parole Board and their counsel
advises me, with regard to my inquiry as to imposing a term of
years as opposed to life in prison,, that there is really
basically no effect with regard to parolé eligibility in that
regard. I haven't researched this. That's a matter for the
executive. I certainly am entitled to rely upon -- because I
took the trouble and time to do it -- since he's extremely
qualified, in my opinion, to rely upon the opinion given to
me. So that being the case, I am not going to get involved
with a specific term of years and saying 50 or 60 is parole
will be considered. That would be irrelevant, as far as the

WP.!OIQ Board is concerned, whether I impose life or impose 70

years or 80 years under the circumstances.

That having been said and having weighted the

|
'taceo:. as I have, the sentence of the Court in this case then

is to impose a sentence of life in prison against this
defendant -- upon this defendant with no parole for 30 years,
as required by the statute, for the reasons that I have
stated.

With regard to -- let me just, if I can, review my

notes for a moment.

I just want to parenthetically say very rarely have
I been struck with the eloguence that I have in this

particular case by both sides, and Mr. Daniels particularly.
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You have spoken so ably on behalf of your client and, having

said that to you, I say to the State in this case that the
prosecution is to be credited with securing a plea in this
case, allowing the Court the latitude that it did in this
particular case, without putting the family through the
psychological trauma of trying this case, a case which, if
tried, rarely goes away. There are appeals and appeals and
appeals and we could have come back, had it gone to trial, and
maybe trying it three years again from now. So I hope this
matter now comes to closure. I can never erase what's
occurred here. The defendant acknowledges that, his attorney
acknowledges that, the family knows that, the State realizes
that, the Court has considered that. But at least for now let
the matter be at an end.

The purpose of this statement is to inform the
public of the actual period of time that this defendant is
likely to spend in jail or prison as a result of this
gsentence. That actual period of jail or prison time is not
determined by me, but by the State of New Jersey as applied to
the sentence by the State Parole Board. In this case that
period of estimated actual custody would be at least 30 years,
and this being according to the period of parole ineligibility
imposed by the Court. Furthermore, if at defendant's 'parole

eligibility date the Parole Board determines there is a

substantial likelihood defendant will commit a crime if
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released, parole will be denied at that time.

Defendant should not rely at all on this estimate,
and in particular, cannot rely on it on appeal. It is
intended solely to inform the public.

The Codrt hereby imposes a Violent Crime penalty in
this matter. I'm not going to impose the minimum in light of
his jail time. I'm going to impose a Violent Crime penalty of
$5,000 under the circumstances. This money, it will be stated
in the Judgment of Corviction, part of it will be paid out, to
the statute limit allowed by law, of any money that's earned
by this defendant while he's in prison.

There is a §75 Safe Neighborhood Act assessment to
be made as well.

No bail is posted in this matter, so there is no
[lbail to be discharged,

The credit for time served in this case is 347 days.

All right. 1Is there anything else to come before me
at this time?

MR. CUNNINGHAM: Judge, I stand corrected. If you
want to mark the copy of the statement, it would be S-5.

THE COURT: Let me have that, if you will.

The juvenile charges, Counts One, Two, Four and Five
set forth in PJ15-2863-96-5 are hereby dismissed.

Let the record reflect I'm marking the tape S-5 with

today's date, the 28th.
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e 1 111 right, Prosecutor.

2 MR. DANIBLS: If I may, Your Honor, I'm returning
3 ||the copies of the tape that were supplied to me during

4 ||discovery to the State.

3 THE COURT: Thank you, gentlemen.
6 Anything else to come before me at this time?
§ 7 MR. CUNNINGHAM: Did we dismiss the juvenile

8 ||complaint?

] THE COURT: Yes.

10 MR. CUNNINGHAM: I have nothing further, Your Honor.
11 ||Thank you.

12 THRE COURT: We stand in recess. Thank you very much

13 ||everyone.
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THE COURT: Michael LaSane.

THE DEFENDANT: Yes, your Honor. Just to
start off, I‘d like to say that my attorney isn‘t
present, and--

MR. YOUNG: I am here. I'm here, Mr. LaSane.
I'm all ready.

THE DEFENDANT: Oh.

MR. YOUNG: We have spoken on video
conference, and probably distorts how we look, ‘cause I
can tell your Honor he doesn’t look the same on the
video conference.

THE DEFENDANT: Okay, I didn‘t--

THE COURT: You didn’t recognize Mr. Young?

THE DEFENDANT: No, I didn’t recognize him.
Sorry, your Honor.

MR. YOUNG: I think it makes us look thinner.

THE COURT: We're waiting for Mr. Cunningham.
Or are you handling this, Mr. Armstrong?

MR. ARMSTRONG: It‘s my understanding from
your law clerk that we were going to conference the
matter today.

MR. YOUNG: If your Honor wants to
conference, I have no problem with that at all.

THE COURT: I'd be happy to conference the

matter if it’s going to be meaningful; but if the
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conference is going to mean that I'm going to go in
there and listen to legal argument from you, Counsel,
and you, Mr. Armstrong, and that means that I have to
listen to the legal argument twice, I'd rather do it
just once on the record and be done with it.

I am prepared to hear the motion.

MR. YOUNG: Fine, Judge. We’'re ready to go.

THE COURT: I‘m listening.

MR. YOUNG: Thank you, Judge. Let me just
say procedurally Mr. LaSane prepared a very thorough
and well-researched -- and appears to me cites the
accurate, correct law, with regard to the request that
he’s seeking. He did that and filed this petition back
in July of ’99.

And I thank the Court and its staff for
allowing me the opportunity to have several
adjournments of some length so that I could meet with
his family, talk to him via video conference, which we
have done several times, to try to frame the issues and
determine not only does he want to proceed with it, but
what issues are we going to proceed with, and to do a
little investigation into some of the allegations that
are contained in the petition.

We have done all that. And at some point,

Mr. LaSane indicated to me, and I relayed this to the

o TR TR s e i e
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Court, that he wished to have his motion withdrawn.
Subsequent to that, I was contacted, and he had a
change of heart and elected to proceed. And that’s why
we are here today, months after the initial filing of
the petition.

I just wanted to establish the procedural
history for the record. The Court is, I'm sure,
well-aware.

Substantively, Judge, the allegation -- and,
of course, as the Court is aware, he pled guilty,
received a sentence of life over thirty years. It was
not a trial. It was plea of guilty.

And the allegation is, and what he wants the
Court to consider here today is his petition and the
attachments thereto, and the contention that Mr. LaSane
has made that at the time of his plea, that he felt
pressured and coerced by the -- by his attorney and by
his mother.

And he was sixteen at the time of the
offense. At the time of the plea, he was seventeen or
eighteen. He was still a young man. And his position
is that he relied, obviously, as anybody would do,
young man or otherwise, heavily on the advice of
counsel.

Based on that, upon that reliance on counsel,
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he pleaded guilty. But he feels, based upon the
allegations contained in the petition and in
retrospect, that that advice was erroneous and was not
in his best interest.

And he feels that the pressure that was
brought to bear on him was the result of a relationship
that his attorney had with his mother. And she has
filed an affidavit, attached that to his petition.

Now, I am simply indicating to the Court
this: That information is contained in a petition
filed by Mr. Lasane; and it’s his position, based upon
that on its face, that he should be -- would not have
pled guilty if he would not -- had not received that
unfair, undue influence and pressure from both his mom,
who is here today in the courtroom, and his
counsel-of-record at the time.

I was not counsel-of-record. I don’t know
what went on in terms of investigation or preparation
of the case.

But Mr. LaSane, after looking back on the
entire case and having received his sentence and had an
opportunity to look back on the whole process, feels
that based upon the relationship with his attorney, and
the relationship that existed between his mother, as he

alleged, and his trial counsel, that there was undue
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and inappropriate influence exerted on him to enter a
plea of guilty.

Now, that is his contention. What relief he
is asking the Court here today is to consider allowing
him to vacate his plea, prqceed to trial. 1It’s his
position that this influence rises and arose to the
level of ineffective assistance of counsel; that he
would, in fact, had that relationship not existed, that
pressure not existed, would have elected to proceed to
trial.

That’s his contention here at this time. He
would like your Honor to consider vacating his plea of
guilty, allowing him to have new counsel assigned,
weigh the evidence against him anew, and make an
election whether to proceed to trial or to work out
another agreement.

I am not taking the position on whether what
was done below was a good deal, ¢ bad deal or
otherwise. I am simply indicating to the Court why he
wants -- what the relief that he seeks is, and that
it’s to vacate the prior plea of guilty; and whatever
happens with the case will be the decision he makes
then.

THE COURT: Well, Mr. Young, let’s assume for

the purposes of this argument and presentation that I
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were to find that the first prong of Strickland has
been met. And I am not agreeing necessarily that
that’s my finding.

Let’s assume for the purposes of this
argument that the first prong of Strickland has been
met, because it certainly is not illogical to make that
inference if one were to follow Mr. LaSane’s thinking
to the nth degree, if I assume that he was so
influenced because of that factor as it’s set forth.

How do we even approach, given this plea and
the thorough nature by which our presiding judge, Judge
Giovine, went through not only the informed, consensual
and voluntary aspects of the plea, and the wide-open

sentencing parameters in the discretion of the

sentencing judge, who was going to be Judge Giovine--

MR. YOUNG: That’s right.

THE COURT: And I have read this transcript
several times, and again this morning, at seven a.m., I
was in my chambers reviewing it again in preparation
for this argument and the factual basis that’s laid
here.

How do we even approach accomplishing the
second prong? Putting aside whether or not it’s in Mr.
LaSane’s best interest or not in his best interest,

okay -- and I'm the one who likes to say very often you
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have to be careful what you wish for.

And I don’t think I even have to get to part
of the argument, because when we look at -- qnd I asked
you to address this particular issue, Mr. Young, ‘cause
you said you‘re not getting involved, and he wants new
c.unsel, and maybe renegotiate a deal and look at the
thing again, and so on, and you, as his attorney in
this motion, are not going to address the issues as to
whether it was a good deal or a bad deal.

But that’s being rather naive and trying to
look at this case with blinders, because the second
prong of the standard that I am required by State vs.
Fritz, as has been adopted by our Court, to consider as
a matter of law and as a matter of fact, is that there
has to be a substantial likelihood that the outcome
would be different.

MR. YOUNG: Right. Right. And I don’t think
in any way that I am naive about the aspect of what
could happen, for example, if ho.wore successful. 1In
fact, we have addressed that, and you know and I know
what the Court has advised people in terms of don’t,
you know, that what you wish for, and, you know, may
come true.

We have talked about that. But he will be

facing, if this motion is granted, a wide-open
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sentencing and perhaps more time than he received.

But it’s his position that at the time of the
plea, based upon the relationship that we already
talked about assuming to be true for purposes of this
argument, that the factual basis he provided was not
voluntary and that, in fact, if this Court vacates the
plea and allows him to go back, he doesn’t care what
the possibilities are, whether they’re the same, worse
or otherwise.

And I have made that very clear to him, that
that’s -- if you’re successful, are you sure that
that’s exactly what you want? You want to be
successful in this motion and then face the possibility
of perhaps even more time?

And he understands that. He said: No,
that’s why I want to proceed. And that’s why I took
care, by the way, to indicate to your Honor that we
spent time talking about this.

THE COURT: Yeah, but you haven’t addressed
my question.

MR. YOUNG: Right.

THE COURT: I understand he wants to proceed.
I understand he now says: Damn the torpedoes, full
speed ahead, regardless of whether or not I can get two

life terms, three life terms, a hundred years more than
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I've already got, consecutive to one another. Three
separate and distinct first-degree crimes, run
consecutive to one another. Despite that exposure, I
want to proceed.

But that’s not the test. That’s not the law.
Just because he wants a do-over is not the law. He has
a burden of proving to me, by a preponderance of the
evidence, that there is a substantial likelihood that
the outcome would be different.

MR. YOUNG: And let me say this
preliminarily. It’s certainly much more difficult when
you have a plea of guilty as opposed to a trial, where
you can pore over transcripts and look at trial
strategy, make a determination that perhaps the
strategy was ill-advised, maybe even ineffecti e.

We have a plea here. I have acknowledged
that from the beginning. That makes our task, I think,
even more difficult. But what he has said and what he
believes firmly, and he has no -- we have no witnesses
to line up here in terms of new evidence. We don’t
want to try his case here at this hearing.

But he is confident that if he’s allowed to
have a trial, this Court vacates it, that even it is--
in fact, he would be proven innocent. That’s what he’s

asserted to me. And he has indicated to me in prior
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3 1 video conferences that if this issue arises, he can
le 2 present to the Court what he thinks and why he thinks
3 it would be different.
4 THE COURT: Well, now’s the time, Counsel,
5 because as I sit here today, and I have reviewed these
6 pleadings, and I have listened to your argument, and I
7 have reviewed the limited records that I have in this
8 matter, and the limited knowledge I know about this
9 case, based upon the record, there isn‘t a scintilla of
10 suggestion, let alone evidence, that would lead me to
11 conclude that he’s even met one hundredth of a burden
12 to convince me by a preponderance of the evidence that
. 13 there is a substantial likelihood of a differing
14 outcome.
15 MR. YOUNG: Judge, on that, then, I would, as
16 I have indicated to Mr. LaSane on earlier occasions,
17 I‘d allow him to address that, with the Court’s
18 permission.
19 THE COURT: Mr. LaSane.
; 20 THE DEFENDANT: Yes, sir. Thank ycu, your
21 Honor. I would just like to add to the record and ask
22 for the Court’s consideration, that the Court take into
23 consideration the totality of the circumstances.
Q 24 And when I say the totality of the
' 25 circumstances, I mean the circumstances that lie within
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1 the brief that was submitted and also outside the
@ 2 brief, which I will present right now. E
3 Prisoners awaiting pretrial, and post-trial é
& priscners, have a right to access to the courts. ;
5 Unfortunately, given the totality of the circumstances
6 at my time of arrest, which I was a juvenile, I was not g
7 given the full extent or the opportunity to exercise my
8 rights to full access to the courts.
9 By that I mean, my attorney was my sole
10 access to the court, through my attorney and my family.
11 So for the Court to say that it doesn’t see grounds to
12 preponder (sic) that, given that the circumstances are
. 13 legitimate, I would not have pled guilty, the Court
14 would also have to consider the fact that given -- or
15 just for a minute, taking into consideration, or just .
16 for argument’s sake, that counsel’s assistance was ;
17 ineffective, that would leave myself at a point where I ;
18 would have no legitimate access to the court or é
19 resources to understand my rights as such. g
20 Therefore, I will say that, um, the Court -- {
21 I would just ask that the Court consider the totality.
22 I believe that the brief does meet the requirements of ‘
3 23 Strickland, of Fritz, of Cuyler and of U.S. vs. Tatum. é
24 In regards to the minutes, the sentence and ?
‘ 25 plea minutes, Judge Giovine, yes, he did accept the g
E
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1 factual basis. Yes, there was a factual basis given.

2 But as sentencing -- at sentencing, Judge Giovine again
3 questioned the facts of the case, the factual basis

4 that was given at time of plea.

5 Needless to say that I do contend that the

6 factual basis is not legitimate and was a consequence

7 of the plea and is therefore --

8 THE COURT: When I say, Mr. LaSane, that

9 there has to be a showing by a preponderance of the
10 evidence that there is a substantial likelihood of the
11 outcome, I say that in the context that absent the
12 factual basis, separate and apart, you have a
13 showing -- and let’s assume that I disregard the
14 factual basis.
15 You still have an obligation to show by a
16 preponderance and convince me by a preponderance of the
17 evidence that, absent your discussion on the record
18 with Judge Giovine, with regard to the factual basis of
19 this incident, that there would be a substantial
20 likelihood in a difference in the outcome if you went
21 to trial.
22 And that’s what’s lacking here. If I assume,
23 and I have assumed for the purposes of this discussion
24 on the record, that the first prong of the Strickland
25 test has been met, that counsel was ineifective, now
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1 you’ve got the burden to convince me -- and that’s what ;
2 Mr. Young has set down for you and asked you to ;
3 supplement here, and you haven’t addressed it yet, sir.
4 You have to show me, if you went to trial,
5 how would the outcome be different, less severe, than
¢ 6 the conviction for felony murder?
7 THE DEFENDANT: Well--
8 THE COURT: Recognizing that when you go --
9 if I were to, if I were to allow you to unwrap this
10 plea bargain, and grant your application here today,
11 that you would be facing a multiple-count indictment
12 involving kidnapping, a crime of the first degree;
‘ 13 carjacking, a crime of the first degree; robbery, a
14 crime of the first degree; and knowing and purposeful
15 murder, a crime of the first degree; not one count, but
16 at least those four counts and, more than likely, ;
17 several other counts that I can‘t think of right now, ;
18 if the mattgr was presented to the grand jury by the f
19 prosecutor’s office.
20 Given those factors, you have the burden
21 here, sir, in this application, to convince me by a
22 preponderance of the evidence that there is a
23 substantial, not just some possibility, mere ;
dl. 24 possibility of a different outcome, but a substantial ?
25 likelihood that the result, the outcome, would be %
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different.

Now, I recognize as a young man you stand
here before this Court facing 26 more years before you
are eligible for parole, and you have been sentenced to
life in prison, serve thirty. You still have not shown
me any evidence that there would be a different
outcome, based on the facts as this Court knows them.

Now is your chance to show me. Show me some
evidence, other than the fact that what’s contained in
your brief, and I'm not going to get into the details
of those certifications that are attached to that,
because that deals with the first prong of the test.

MR. YOUNG: Judge, one thing he pointed out
in his brief, and I am not certain the Court has
addressed this, is that if there is a claim of a
conflict of interest, of some ineffective assistance,
and based upon conflict, that second prong is not
applicable under where it would be ordinarily.

In fact, what he’s saying here, and I think
there’s obviously other investigation that he could
bring to this Court’s attention if the Court granted
him a full hearing, but what he’s saying is, based upon
the allegation of this conflict, that he doesn’t have
to meet this or demonstrate that the outcome would be

different.
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What he can demonstrate is that -- that the
outcome would be different, essentially, he would not
have pled guilty.

THE DEFENDANT: Your Honor, I would just also
like to say that within the factual basis, on the basis
that you just said, regarding the standard, there was
no indictment, there was no grand jury testimony, there
was--

THE COURT: I recognize there wasn’t. There
was a plea to an accusation, based upon the deal. I
understand that.

THE DEFENDANT: So--

THE COURT: But if I were able to, if I were
to grant your application, there would be an
indictment.

THE DEFENDANT: Absolutely.

THE COURT: Okay. You understand that?

THE DEFENDANT: At this point, there is no
factual basis. There are no minutes. There'’s just a
factual basis that was presented at the time of plea.

THE COURT: I know that.

THE DEFENDANT: And that, like, as I stated
before, it was brought into question by the sentencing
judge, Judge Giovine. And I'm standing before the

Court right now saying that that factual basis is
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5 1 invalid, due to the involuntary nature of the plea. ?
@ 2 THE COURT: Anything else you want to tell '
? 3 me? y
4 THE DEFENDANT: No, given that, and just
i 5 asking the Court to consider the totality of the
6 circumstances, I would ask that if the petition not be
7 granted, that at least an evidentiary hearing be
8 granted to try to discern these matters that you just
9 brought to light.
10 THE COURT: Okay. Thank you.
11 THE DEFENDANT: Thank you.
12 THE COURT: Mr. Armstrong?
. 13 MR. ARMSTRONG: Yes, your Honor. The point I
14 was going to touch on, your Honor'’s already addressed.
15 The defendant was facing extreme penal exposure. The
16 proof is overwhelming against him. He took a deal.
17 Judge Giovine painstakingly went through a 37-page plea
18 transcript to make sure this defendant understood the
19 parameters of his plea, his exposure, and that his plea
20 was voluntary and knowing.
21 The Judge even asked him at some point in the
22 transcript: Are you aware that if you -- if I find the
23 factual basis in the pleas is entered, you won’t be
ﬂl' 24 able to take it back? And he said: Yes, I understand
25 that, Judge.
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What’'s happened is, he’s changed his mind.
Sitting in jail, he’s changed his mind. He doesn’t
like the deal he struck. But he’s offered no proof
whatsoever to show that the plea wasn’t voluntary at
that time.

Any allegations or statements he makes now
are completely belied by that 37-page transcript, where
the Judge went through and made sure that he
understood, and that the plea was voluntary; that he
never mentioned anything of coercion or anything along
those lines at the time of the plea.

And I agree with your Honor that there’s
been -- no showing of ineffective assistance has been
offered. So I would submit otherwise.

THE DEFENDANT: Your Honor, if I may address
the Court again.

THE COURT: I am aware of the fact that you
allege in your papers that you weren’'t aware of the
relationship between your mother and your defense
attorney, and you were not aware that it was for that
reason, as you submit now, that so much pressure w;s
being put upon you to accept the plea.

I am aware of your position in that regard,
Mr. LaSane.

THE DEFENDANT: Your Honor, just to address

myq
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the Court, what the State just said about the evidence
being overwhelming, I feel that that is out of bounds.
No evidence was ever presented to a court, no evidence
was ever presented to a jury. And for the prosecutor

to make the assumption that it was overwhelming in the
point that it would have led to conviction, is out of

bounds.

There was no -- there are no grand jury
minutes. There is no anything submitted in court. The
prosecutor, as my attorney just at the beginning of
this proceeding said, this petition was submitted to
the Court months ago. The prosecutor never raised any
claims, never submitted a brief, never made any motion
in regards to these claims.

And I would just say that, to re-touch on
what my attorney said, that the standards do change
when a conflict of interest is brought to light.

THE COURT: All right. Thank you. The
application here is to retract the guilty plea based on
ineffective assistance of counsel.

The basis for the ineffective assistance of
counsel, as maintained and alleged in the memorandum,
certification and argument of Mr. LaSane, as well as
counsel, is that there was a relationship of an

intimate nature that Mr. LaSane was unaware of between
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his mother and his defense counsel and, as a result of
that, his mother was subjected to undue influence by
defense attorney, who was encouraging Mr. LaSane to
plead guilty, as well as Mr. LaSane was subject to this
undue level of persuasion.

And he argues coercion, undue influence, and
it was all attributed to this relationship between his
mother and his then-defense attorney.

He maintains that that is -- in fact
constitutes a conflict of interest, legal term,
conflict of interest, in that Mr. Daniels, his
then-counsel, utilized this relationship with his
mother to coerce Mr. LaSane to plead guilty to felony
murder, which is something that he otherwise, absent
those pressures of Mr. Daniels as well as his mother,
would have been loath to do, and would not have done
under any circumstances whatsoever, it’s alleged now.

The standard here is the Strickland standard,
as you have recited. And it’s a two-prong test. First
of all, let me address that.

I have reviewed the transcript; and Mr.
LaSane’s argument, while it’s eloquent and it’'s
interesting for a young man to be able, under these
pressures, without the benefit of a legal education, to

stand before this Court and quite eloguently argue his
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position in an understandable and logical sense, it’'s
‘ather disingenuous when he says to this Court that
there was no evidence whatsoever, before any court
ever, that would substantiate anything, other than the
words that came from his mouth.

I reviewed the transcript, and there were
photographs and a pathologist’s report from the autopsy
with regard to the death of Mrs. Weinstein in this
circumstance that was before the Court, marked into
evidence by Prosecutor Cunningham at the time of the
plea.

So there was at least that, as well as a tape
recording that I didn’t have the benefit of listening
to, but was made reference to on the record, and Judge
Giovine alluded to on the record at the plea, that he
intended to listen to, with the consent of both counsel
and the acknowledgment, and voluntary acknowledgment,
of Mr. LaSane, that Judge Giovine intended to listen to
that tape recording prior to the imposition of
sentencing.

While I find, if it is true -- and I don‘t
find that it’s true. I merely find that the allegation
is made, supported by a certification by Mr. LaSane’s
mother, that this affair happened between she and

defense counsel -- and I am not finding that it’s true,

P ————————
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6 1 I am finding that the allegation is made that it’s
@ 2 true -- even if it were true, does not create a legal
3 conflict of interest, does not make Mr. Daniels’
4 counsel ineffective to Mr. LaSane as a matter of fact.
5 The issues in this case of a legal nature and
6 _f a factual nature are not intertwined with the
7 personal relationship of Mr. Daniels or Mr. LaSane’s
8 mother in any way, shape or form.
9 And in fact, at the time he entered the plea,
10 by his own admission, he had no knowledge of this
11 relationship between Mr. Daniels and his mother at the
12 time, finds out about it afterwards, says: Oop, foul.
. 13 Mr. LaSane, I have given you ample
14 opportunity to address the Court. I am now entering my
15 finding on the record. If you disagree with what I am
16 saying, you have a right to file an appeal with the
17 Appellate Division. But I will not entertain any
18 further argument in this matter.
19 There is no evidence in the record that Mr.
20 paniels’ activities outside the courtrcom and unrelated
21 to this matter created any conflict of interest between
22 Mr. Daniels’ representation of Mr. LaSane -- and the
23 record is replete, both at the juvenile level and at
24 the adult level at the time of the waiver, Mr. Daniels
. 25 proceeded on Mr. LaSane’s behalf in a vigorous manner,
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very capably, in every legal and professional sense.

And I further cannot avoid the fact that the
deal, in the context of this crime, the plea bargain
that was negotiated here, in the context of this crime,
was extraordinary. It was a good deal. No reasonable
attorney or judge with knowledge of the criminal law
can look at these facts and this plea bargain and say
Mr. Daniels did not do a good job.

The first prong of Strickland has not been
met. The second prong of Strickland has not been met.
I find that there is no ineffective assistance of
counsel in the first prong. And if there is any
scintilla of inappropriate behavior on the part of Mr.
Daniels, it does not rise to the level of ineffective
assistance of counsel which is so ineffective that it,
for all intents and purposes, denied Mr. LaSane of any
counsel whatsoever.

Secondly, there is no evidence before this
Court to lead this Court to even spsculate that there
is even the possibility of a different outcome, let
alone find by a preponderance of the evidence that
there is a substantial likelihood that the outcome
would be different.

For all of those reasons as stated on the

record by this Court, the application is denied.




(Matter concluded.)
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