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PLIITION FORCERITFICA TION OF QUESTION OF LAW

Lo the Honorahle Justices of the New Jersey Supreme Court:

Mhis mazter came betore the United States Court ef Appeals tor the Third Circuit

on appeai from an order entered by the United Stnes District Court tor the District ol




New Jersey.  Having reviewed the briels and record of the case. the pancd (Slovier,
Nygaard, Jordan, 11 has unammously voted to petition lor ceritication (o e New
Jersey Supreme Court parsuant o Thed et EOARS Misee 10 and S Tl
Operating Procedures of the United States Cowrt of Appeals tor the Third Circunt 109
We believe that this case rases an oanportant assie of New Jerses faw that 15 bath
determumative and novel. See NI Ce R 21221 (providing for cert:fication when the
answer 10 a question of state law “may de detenninative of an issue in litigation pending
m the ard Circant and there s no controliing appelliate decosion,  constiiutionad
provision, oF statute 0 |New Jersev|T) We respectiully reguest that the New Jersey
Supreme Court accept this certifeation and trereby attord ihis court pndance e

resolving an important issue under New Jersey i What test should be applied to

determine an indmvidual’s employment status lor purposes of the New Jersey Wage

Pasment Eaw, NJS AL S 301101 o7 seg. and the New Jerses Wage and Hour Law,

NS AL S 33, of veg!
I. Background

Sleepy's, LLC s a New York-based mattress and bedding retailer with sin
distnibation centers, includimg one in Robbimsville. New lersey. Sleepy's contracts with
individuals and delivery companies teuliectivels, “delivarers™) o provide dehivery
services to ts customers.  Fach deliverer enters nto a substantadly sinubar contzuct with
Slecpy’s. known as wn Indepencent Diver Agreement (IDA7)L The TDAS state that the
deliverers are “indepencent contractors” and that they are “not employzes of Sleepy s

App.at 127




Marco Fusebio. Andre Halio and Sam Hargrove cach entered into [DAs with
Sleepy s, either on beha't of business entities they controlled or on behalt of themselves.
I usebio created Tasebio’s Trucking Corp cLTCT e September 2003 and was Gsted as
its oresident. 110 entesed into (o separate TDAs with Sleepy s, vne in 2003 and one in
2005, Marco Fuschio also helped create and partially owned Curva Truckmg, LEC,

which entered into an IDA wita Sleepy s in 208, Andre Hall entered into an 1DA with

Sleepy’s in 2005 Sam [Lugrove Formed 1 Stealth. LLC (“Stealth™) in 2005 as a trucking

firm. 1o 2008, Stealth entered into an IDA with Sleepy’s.

in 2010, Lusebio. Hall, and Harprove filed a complaint in the Lnited States
District Count for the District of New Jersey on behalt of a putative class alleging that
Sleepy s misclassilicd tem as mdependent contractors rather than employees and thus
denied them protections and benetits under, inrer alia. the Employee Retirement and
Income Security Act. the Family Medical Leave Act and the New Jersey Wage Payment
| aw. Plaintitts specitically alleged that Sleepy™s withheld and diverted money trom their
wages in violation of the New Jersey Wage Pavment Law. Plaintitls also alleged that
they were ot paid overtime jor their work. a claim that would arise under the New Jersey
Wage and Hour Law

Alter the parties fled cross motions for summarn judgiment. the District Court
entered an order zranting Sleepy s motion for sumimary judgment and denying Plamntiils’
motion. Applying the “right o control™ test set torth by the United States Supreme Couit
i Natiomvide Mutual insurance Co v Darden. 503 ULS. 318 (1992). the District Cour

held that Plaintifls were independent contractors and not employees and thus concluded

-




that ail of Planntts” claims failed.  Plantits appeated. and the Natonal Lmplosmon
Law Project jooned the appear as amicus counsel on Plamutts sehall
11 Analysis

Neither the New Jersey Supreme Cour? nor any cther New Jersey appeliae count
has previously determined wiich ceiployment tesi applhies 1o clasns that anse under the
New Jersey Wage Pavment | aw or the Now Jerses Wage and tlour Law.  [here are
Jeast four distinct employ ment tests that have been applicd under New Jorsey law in wther
contests.  Plainulss argue that New Jersey courts “have speaibicaily repected
raditional “right to control” test as the exclusive test for cmployment status. and that
Darden should not apphy 1o their claims. Appellants” Bro at 18 Plaimtilts, mstead,
encourage this court to apply the “hybrid test” set torth in Prkosvsks v Carase, 711 A 2
0% (N1 Super. Ct App. Div. 199%) or the ABC 1est, which has been applicd alnost
enclusively 1o clamms arising under New Jersey™s Unemployment Compensation WL S
NS A Y4321 1916)

In argaing that New Jemsey courts bave refecied the might 1o control 1o s e
evclusive test tor emploviment status. Plaintifts rely primarly on two cises: fowe
Zarehame, 737 A2d (<4 (N 1999), and D demmio v Pradestal Tnswrance Co. of
tmerice. 927 A28 L3 OND 2007). In Love the New Jersey Supreme Court apphed the
relative natare of the work test 1o a caim anising ender the New Jersey Tort Clams Act

731 A2d a2 22 However. the Court stated that in the usual case, il it “determunes that a

-

person 1 an employee uader the control test, then the inquiry ends there.” /4 at 21




Only it “the control test o inconclusive™ must the court “determine whether it s
appropriate to apply the relative nature of the work test.” /d

in 2" Lnmizio. the New Jersey Supreme Court concluded that the Prdowsky test
is the appropriate test 1o determine employment status under New Jersey s Conscientious
Employee Protection Act (“CEPAT). which “prolects workers who blow the whistle on
their employer’s illegal. fraudulent, or othe wise improper activities.” 927 A.2d at 114.
“INew Jersey] courts have long recognized that, in certain settings, exclusive reliance on
4 traditional right-to-control est 1o identity who is an ‘employee’ does not necessarily
result in the identification of all those workers that social legislation sceks to reach.” /d.
at 11,

In this case. the District Court did not explain its application of the Darden test,

rather than another employment test. to determine Plaintifls’ employment status for

purposes of their New Jersey law claims. Amicus counsel suggested, both in their bricl

and a1 oral areument. that the question ot which employment test applies to Plaintitls’
New Jersey faw caims should be certified 0 the New Jersey Supreme Court. We
recognize that the determination of whether individuals are emplovees or independent
contractors for purposes off New Jersey law may well have a significant impact en the tax
revenues collected by the State of New Jersey.  Given the importance ol the legal
questions at issue n this case, we now submit this Petition lor Certitication to the New

Jersey Supreme Court,




1. Question for ¢ ‘onsideration’

In light ol the forcgomg, we are persuaded that this dispute 15 most appronr el
resolvad By socking the zandance of the New Joney Sapreme Coud A TR ST PR TTTER [T8
following question of kaw is certilied to the New Jersey Supreme Court fol disposition:

Under New Jersey law, which test should a court apply to determine u plaintiff™s
emplovment status for purposes of the New Jersey Wage Payment Law, N.JS. A §
4:11-4.1, et seq., and the New Jersey Wage and Hour Law, N.J.S. 1. § 34:11-56a, et
seq.

Lhis court shall retain jurisdiction of the appeal pending resolution of - this

certthication,

.
A lrueCapy . teanen®

/‘"”‘W“ % -‘/.w

Marvia M W dlirae t e

' Fhe pancl acknowiedges that, parsuant 1o New Jersey Conrt Rude 70 2A 4, the New
Jersey Sapreme Court nay reiormulate this guestion

-




SAM HARGROVE, ANDRE HALL AND
MARCO EUSEBIO, individually and
cn behalf of all cthiers
similar.ly situated,

PLAINTIFFS -AFPELLANTS,
SLEEPY'S. LLC,
CEFENDANT - RESPONDENT,

V.

LLC, EUSEBIO’S
AND CURVA

I STEALTE,
TRUCKING CORP.,
TRUCKING, LLC,

THLRD- PARTY DEFENDANTS.

The United Staces Court of

Circuit having certified to the Supreme

SUPREME COURT OF NEW JERSEY
R-11 September Term <C12

Q72742

FILED

JuL 102013

P

Appeals tor the Third

Court the following

question of law pursuant to Rule 2:12A:

Under New Jersecy law, which test st suld a court apply

ro determ:ne a plaintiff’s employment status for

purposes of the

5 34:11-4.1, et

Law, N.J.S.A. 34:11-58a,

New Jersey wage Payment Law, N.J.S.A.

seq., and the New Jersey wage and Hour

et seq.?:

And the Court having determined ro accept ~he question

as certified:




{t 12 ORDERED that appelianta shall file an origina.
and e2ight copies and serve a briet addressing the cerrified
question ~itmn thirty Jdays atter the *i1ing date of thin
order, respondent shall file arnd serve a like number of
copies cf 1ts driel within twensy-one days after “he £: 179
of appellants’ brief, and appellants shall file and serve
their treply brief, if any, within sSeven days after the
filing of respondent’'s brief; and 1t is further

ORDEZRED that the parties shall file nine cepies of a
joint appendix containing the pertions of the record
relevant te the Court’s determinacion of the gquesrion
presented; and 1t 13 further

ORDERED that the Clerk ~¢ rhe Court shall set the

matter down for oral argument 12 due cours

WITNESS, the Honorable Stuart Rabner, Chief Justice,

at Trenton, this 9th day of July, 2013. /,f‘)
4
h) > J
= 7
7 { ol o
The foregoing is a rue COpY /. Cladh Lt~
sa
dhmm*h'ﬂ“ CLEPK OF THE SUPREME COURT 3
THE SUPREME COURT

OF NEW JERSFY




/ ;? 2 "‘_3” REC&’VED Page 1 ol'9

MAY 2 92013 @.\\,‘ /

General Docky,

Third Circuit Court o UPREME COU
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e
et
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all others similardy situation Direct: 836-414-1800
| Planull - Appellant Email: amarcheni@marchetilaw firm.com
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[COR NTC Retained)
900 North Kings Highway
Cherry Hill. NJ 08034

:‘ ANDRE HALL. indis idually and on behalfofall — Anthony L. Marchett. Jr. Esa
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(see above)
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(see ghove)
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L6000 D CIVIE CASE DOCKE D Notee Hiled by Appellants Marco
Fusebio. Andre Hal! and Sam Hargrove m Distict Conrt Noo 318y
O113R. (C

POn 032002 RECORD avadable on st et Loant N ECTE (UG

¢ 6052012 ORDFR (Clerky The orders appeated to pot dismes ail clanes o o adl
partics and have not been ceriiied under Fed R O P Sy
appears that cross=claims may sl be pending m the Disteret Court AL
partics must file wrdton resporses addressing this issued. with a
certiticate of service artached, within fovrteen « [4) days trom the Jaie
of this order. liled. [12-2840, 12-2841 | (C ey

on 19l FOF FILER ENTRY OF APPEARANCE irom Kimberds | Gt om
behalf of Appelice Cross-Appetlant Sleepy's. LLC [12-2541. 12
2590 <[ Edited 06, 202002 by CIG] 00

061920012 FOF FIIR ENTRY OF APPEARANCE trom Flizabeth Tempio
: Clement on Febaid of Appeliee  ross- Appeliant Sleepy's. 11O {12
2540, 12-2530)--[Fdited 0620 2012 by CIGHETO)

Uo 19 FCF FIER: DISCLOSURE STATENMENT on behait of behall ot
\ppellees’ Cross-Appellants Sleepys's in 12-2541 filed [12-2541, 12-
2540)--[Fdited 06202002 by CJG(F ()

06 192012 P CFPILER: Response tiled by Appelice Cross Appellant Sleepy o s 1o
cherk order entered 0605 12 advising of possible cismussal Certiticate
of Service dated 16 192012 112-2341, 12-2540) bdited 06 20 2012
oy CIGHEETO)

ne w2012 LCE FILLR. Response filed by Appellants’ Cross-Appeliecs’ Marco
' Fusebio. Andre Hali and Sam Hargrove to Jerh onder entered 0605 12
advising of possible dismissal. Certihicate of Service dated 06 19 701
[12-2541, 122540 [ Edited 067202012 by CIG] eALNM)

| 06 1972012 PO FILER: ENTRY OF APPEARANCE rom Anthony | NMaechein.
Jr. o behalt of Appellants’ Cross Appeliees’ Sam Hargrove, Andre
Hall, Marco Eusebio [12-23406. 12-2541 | Edited DO20:200 2 by CF
(ALN) '

6 1972012 FCEF FILEFR: Conerse Summary of the Case tiled by Appelants Marco
Eusebio. Andre Hall and Sam Hargrove in 12-25300 Appellees Marco
U usebio, Andre Hall and Sam Hargrove in 12253 reecived. [12-
2540, 12 25411 ALM)

L0619 2012 ECE FILER CIVIL INFORMATION STATEMENT on behalt ol
| Appeliants Marco Eusebio, Andre Hall ane Sam Hargrove, filed
{Comected document filed. Document has been removed rrom the
entey =] Edited 0626200 2 by CIG] AN
06/ 192012 D FCF FILER. CORREC TED CIVIL INFORMATION STATEMENT
on behalt of Appellants Marco Fusebio. Andre Hatl and Sam

htps:eek cad.cire 3 den‘emectiservlet DRIRpt "ciiseNum 122 2340&dateFrom- Kdate To 3222013
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Hargrove. tiled | Fdited 06: 2072012 by CIG, (ALAD

6 9012 FCE PO ER: Franseript Purchase Order Form (Part 1) filed by
| Appellants Marco Eusebio, Andre Hall and Sam Hargrove ads ISIng
! this court that transeripts are needed. Requested date(sy are: 271620402
Oratl Argument, to be filed by Francis 1. Gable. € S.R..--[Edited
0602012 by CIG] (ALM)

406202002 ORDER to Court Reposter Mr. Frank Gable directing transcripts,
ordered on 061972012, 1o be tiled by 07232012, (CIG)

06 2002012 FCF FILER ENTRY OF APPEARANCE from Matthew I. Hank on
behalt of Appellee/Cross-Appellant SLEEPY'S LLC. [12-2540, 12-
25411 [Edited 0672002012 by CIG] (MIH)

071022012 BRILFING NOTICE ISSUED. 15t Briet on behalf of Brielon behall
of Appellants Cross Appellees Marco Euscbio. Andre Hall and Sam
Hargron = due on or before 0872002012 Appendix due on or belore
OR200201 2, [12-2540, 12-2541 1 (CJG)

OR0172012 CLERK EVENT taanseript by Court Reporter Mr. Frank Gable filed in
District Court on 67.272012.(CIG)

08172012 Appellants Cross AppelleesMarco Eusebio, Andre Hall and Sam
Hargrove verbally granted an extension of time to lile briel & appendix |
until 09042012, purscant to Fhird Cir. LAR 314, [12-2540, 12.-2541)
(SLC)

FCF FILFR: ELECTRONIC JOINT APPENDIX on behalt'of
Appelice Sleepys's in 12-2540. Appellant Slecpys's in 12-253 1, filed.
Certificate of service dated 08312012 by FCE. 3rd party. [12-2540,
122541 (FTC)

00042012 AARD COPY RLCEIVED from Appellee Slecpya's in 12-2520,

\ppellant Sleepys's in 12-2541 - loint Appendis. Copies: =. Volumes:
3 [12-2540, 12-2541 )--[Fdited 10052012 by MS|(MS)

i 09042012 FCF PILER: 11 ECTRONIC BRIEF on behalf of Appellants Marco

| Lusebio. Andre Hall and Sam Hargrove in 12-2540, Appellees Marco

L usebio. Andre Hall and Sam Hargrove in 12-2341, filed. Certilicate ol
Service dated 09042012 by 3rd party, LCEL [12-2330, 122541 ] ¢
(ALM)

Gas 2012 HARD COPY RECEIVED from Appellants Marco Fusebio, Andre
Hall and Sam i largrove in 12-2540, Appellees Marco Easebio, Andre

Hall and Sam Hargrove in 12-2341 - Briet. Copies: 10, [ 12-2340. 12-
23411 (SIB)

10082012 LCH FILER: LLECTRONIC BRIEF un behall of Appetlant Sleepy s's
in 12-2541, Appellee Sleepyss m 1.2-2540. hiled. Certificate ol Service
dated 10/708:2012 by 3nd party, US manl. ECF. [12-2541. 12-2540]
(MIH)

s 10092012 HARD COPY RECEIVED trom Appellant Sicepys's in 12-2341.

\ppeliee Sleepss's in 12-2540 - Brict. Copies: 11, [12-2541. 12-2540)

htps; eelcad cired denemeet'sery lev DKIRptcaseNum- 1 2-2540&datefFrom=&date lo 3222005




12.2530 Pave b ot Y

tKEL)

1171372012 LCE TILLR: LETTER MO HON filed by Appellants Cross-Appelices
Sam: Hargrove. Andre Hall and Marco Fusebio tor an Exteasion ot
Lime to ile Briet unul November 19, 2012 Certilicate of Senvice
dated D1I32002 {12-2540, 12-254) <[ Edited 11 142012 by ClG]
(AL MY

11192012 ECF FILER. FLECTRONIC THIRD STEP BRIEF on behalt of
i Appellants Cross-Appellees Marco Eusebio, Andre Hall and Sam
Hargrove in | 2-2530 and 12.2541. filed. Certificate of Scrvice Jated
FE192012 by FCF. [Fvent modified to " Response Briel™. party filers
added in 12-7541 and text edited | [12-340. 122541 || Fdited
1172262012 by EAF] (ALM)

212012 HARD COPY RECEIVED from Appetlants Marco Fusebio, Andre
Fal! anet Sam Hargrove in 12-25320, Appelees Marco Fusebwo, Andre
Hal: and Sam Hargrove in 12-2341 - 3rd Step Reply Brict. Copres: 10
[Tent edited] [12-2340, 12-2341 |--[Edited 11262012 by EAF] (RAD

!

y 112262002 Verbally granted Appellee Sleepys’s i 12 2340 verbally vranted one
week extersion of ime to file fourth step brictunul 127102012
surstant to Chird Cir. LAR 314, [12-2340, 122254 )G

{ 12°10:.2012 FCE FILER: FTFCTRONIC REPLY BRIFE on nehalt of Appelice
Sleepys's in 12-2340. Appellant Sleepys's in 12-2341. filed. Certiiicate
ol Service dated 12/10:2012 by 3nd party. US mal. ECF 712-2520, 1 2-
2541 (MUH)

127102002 HARD COPY RFCFIVED trom Appellee Sicepyssin [ 2-2340.
Appellant Sleepys's in 12-2541 - Reply Boet. Copres 10 1122540
12-2541] INONCOMPLIAN 1| Edited 12182012 by LAFJIKED)

127182012 HARD COPY RECEIVED trom Appellee Sleepys's in - 222540,
Appellant Sleepy s's in 12-2541 - Amended Reply Briel Copres I
| [12-2540, 12-2541 | (KEL)

( 12192012 FCF FILER. LETTER from Elizabeth T. Clement, Fayg. tor Apoellant
Sleepys's, Kimberly 1 Gost, Bsq. lor Appellant Sleepy &'s and Matthew
1. Hank. L:sq for Appellant Sleepys's in 12-2541. Lhzabeth |
Clemnent. Esg. tor Appellee Sleepys's. Kimberly 1 Gost, Fsg. o
Appellee Sleepy 's and Matthew 1 Hank, Esg. lor \ppellee Sleepy s s
in 12-2340. Counsel is anavaiable tor the follow:ng dates 0418 2015
041972013, [12-2541, 1222540 (\MUED

01047013 D Catendared for Tuesdis, 04232005 [12-2540, 12225411001 W)

0108 2013 D LOT TILER: ARGUMENT ACKNOWLEDGMENT hiled by Attornes
Maithew J. Hank. Fsg. tor Appefice Sleepys's in 12-2340. Attomesy
Matthew 1 Hank, Fsq. for Appellant Sleepy s's n 12-2341 Certiticate
ot Service dated 0108 2013 [12-25=0, 12-2541 jMIHD)

“—!»‘:U':“l.“ D Ol EN FR:EN fRY ( i APPE ARANC i trom Shaneon | 1ss-Roordan
on behalf of Amicas Curiae National Employment Law Progect 17

30000

https: feet cad.cired denemect serviet DtRpt’easeNum | 22540& darel rom=&dae Lo .
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2340, 12254115

FOF FILER: DISCLOSURE STATEMENT on behalt of Natona
I mploy inent Labor Project. fiked [12-2540. 12-2541)(SL)

FCF 10 ER: Motion filed by National Employment Labor Project to
proceed as Amicus Curtae m support of Appellant and 1o File Late
Brict Cedificate o Service dated 027202013 | Fest ediied w relledt
additional reliet] 112-2340, 12-2541|--[Fdited 027262013 by LAF]
(SLy

FCF FILER. ELEC TRONIC AMICUSINTERVENOR BRIFF on
hehalt of National Employment 1 abor Project n suppost of

\ppeliant Petinoner. filed. Certificate ol Service dated 02 2020135 by
CCEF. 11222540, 12-2541](50)

HARD COPY RECEIVED trom Propused Amicus-Appeliant National
Employment | aw Project in 12-2540, 12-2541 - Amicus Brief. Copies:
10, ]12-2540, 12-2541 [ «KEL)

NON COMPLIANC F Order 1ssued to Proposed Amicus-Appellant
National Employment Law Project in 12-2540, 12-2541 regarding the
amicus briel filed on 927202013, Please open the attachment for the
full tent of the Order, Compliance due by 03012013, This Order does
not change the deadline for tiling the next briet. [12-2540. 12-2541]
tLAR)

ECF Fil FR: ELEC TRONIC ADDLNDUM 10 BRIEE on behalt ot
Proposed Amicus-Appellant National Employment Law Project e 12-
3340, 17 2541 . filed. Centificate of Service dated 02/26:2015 by LCI
[12-2540, 12-2541] (SL)

COMPLIANC E RECFIVED. Addendum to Briel received from

Proposed Ancus-Appelant National Fmployment Law Project in 1 2-
2340, 12-2541. [12-2540, 1222541 (FAF)

FCEF FILER: Response filed by Appellee Sleepys's in 12-2340.
Appeltant Sleepys's in 12-2541 in Opposition 10 Motion to Proceed as
Amicus and for | eave to File | ate Briel. Centitficate o Service dated
12272013, [ Text editedi [12-2340, 12-2541 J--[ L:dited 02282013 by
EAF)(MITH

HARD COPY RECEIVED from Proposed Amicus-Apnellant National :
Emplovment Law Project in 12-2540, 12-2541] - Addendum to Briel
Copies: 10, [12-2540, 122541 H(KLL)

ORDER (SLOVITER, JORDAN and NYGAARD, Circuit Judge-)
wranting the foregoing Motion filed by National Employment Labor
Project 1o proceed as Amicus in support of Appellant and 1o File Late
Briel. filed. Dolores K. Sloviter. Authoring Judge. {12-2340, 12-2541]
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Anthony L. Marchett, Jr. | sqg. tor Anpetlants Sam Hargros e, Andie
Hall and Marco Fusebio in 1 2-7340, \ttornes Anthomy | Marchatn
Ir.. Fsq tor Appellees Sam Hargrove, Aadee Hall and Marco b oasebio
m 122541 Centiffeate of Service dated 03 2820013 [12-2548, 12

'S41) (AL M)

0402 013 ORDER (STOVITER. JORDAN and NYGAARD. Carcunt Judges)
eranting Motion by Ammicus Appe lant Navora, Fmployment Law
Provect tor 1 eave to Paticipate i Oral Nigoment. filed. Dolores K
Sloviter. Authoring fudge, 112-25300 1225201 T W)

04 2013 ORDER (STOVETFR, JORDAN and NYGAARD. C roust hadpe 1 the
Viotion for Leave 1o File Supplemental Brct i Responise o et ol
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Marco Fusehio in 122540, Attormey Antioens T Marchem, b, b
tor Appellees Sam Hargrove, Andre Hall and Marco Fusebon 1
3341, Certtticate of Service dited 04172005 [12-2540, 1 2- 2541
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I CF FILER: Response tiled by AppellantsCross-Appeilees Marco
Fusebio. Andre Hall and Sam Hargrove to Rule 28(7) letter. Certificate
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25411 (TLW)
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A. THE NEW JERSEY WAGE LAWS ARE REMEDIAL STATUTES THAT
REQUIRE THE APPLICATION OF AT LEAST THE RELA FIVE NATURE
OF THE WORK TEST FOR DETEMINING WHETHER INDIVIDUALS
ARE EMPLOYEES.

1. New Jersey Courts Apply a Three-Prong Employment Rclationship Test
Focusing on the Relative Nature of the Work Under Remedial Statutes.
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v. FedEx Ground Packa Sys., Inc., 886

ideration denied (Oct. 10,
test to apply to the HMaine wage yment law).

2. The New Jerscy Wage Laws are Remedial and Require at Least the
Application of the D’Aunuazio Hybrid Test.
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Requiring properly classified workers will allow New Jersey
recover millions of dollars in lost unemployment compensation
compensation payments, and state income taxes
vear. Moreover, a broad employment relationship test will
the goal of the New Jersey wage laws to “([t]o safeguarg
iworkers’ ] nealth, efficaiency, and general well-being and tC
them as well as their employers from the effects ot
serious end unfailr competition resulting from wage levels
detrimental to their health, efficiency and well-being.”
N.J.S.A. §& 34:11-056a. E thie ABC test or the hybrid test
‘rom D'Annunzic will, therefore, serve to accomplish tl urpose
wage laws, and this Court should respectfuliy

. ’

ed guestion with one Of lhese Lests.
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ified question. i whether the Court
work” test set forth Iin

common=-law rignt to

control test adepted by the District Court to the Kew Jersey
3leepy’s suggests new test that would
erployers o exempt themselves from the
oy reguiring their workers Lo Icrm a LLC,
or by recruiting and paying workers through
Yet whether a person who registers as a business
entity or is paid through a third party is banned Ifrom recovery
ander the wage laws is not an issue currently before this Court.
llowever, if it were, virtually every court aadress this lssue
in the United States has rejected it, including this Court more
Sleepy’s proposed "contractual obligation”
'

reguirerment would also viclate the wage laws' strong anli=-wa.ver

provisions and the Court should reject it. See N.J.S.A. §§
J. Stat. Ann. § 34:11-56a3.
Next, Sleery’s argument that because the Wage Payment Law’s
definition of “employee” does not further define “independent

contractoz, his Court must resort Lo the common law centrol

test, fai 3 reasons. rtirst, this Court
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under New cers s, it will be for the
Circuit or the Distric remand to apply those facts to

this case. Ho r, +he record, the actual facts
under the New Jersey wage
me for Sleepy’s, delivered sclely
) Sleepy's customers under terms and
py's and under Sleepy's supervision, drove

Sleepy’s trucks, wo:I : uniforms, made deliverles

pursuant tc Sleepy’s instructions, worked only for Sleepy’s and

..l

were ctherwise completely dependert upon Sleepy for their

's

sconomic survival.® Even the District Court found that Sleepy

had control over now the work was performed. Of course,

! did rot incorpiratc anc
ynents from ileepy in his ¢ lam See 5r. Of Appellants,
v. Sleepy's Ll > N =-2540, 3xd Cir.
} at 5 (civing R242,
srcre, the woerking ag
, while driving
+CGC WCOCIXK Wi Nea@
drivers weére

regu-xed
cr:vﬁls wiore not

3 xch aﬂc s¢ was belng dellive

wear uniforms and to make dellverles
s, 1d. (cizing Al2E, AlZY9): Sleepy’'s
rights uncer the working agreements,
griver’'s o install Sieepy’'s loqos

V'S i t-ed thet dellivery services
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does not cnangc te ar, and this is

~nciudec

Slieepy m ; shade thie Court’'s review cf

Finally, angd perhaps meost troublir

arguing a point that was Summari.y
the Third Circuit

ts heagd; thal

re‘ect

arcumenrt

and would turn United States Supreme Court

final araly=si

what Lest apf..es dccause there

'L

petween them. <Jieepy’'s

which heid that the

enployment
cocver some parties wi
application of traditicne. agency

v. Darden, 5C3 U.S.

-
-

CIMoinas CO.y

sncompasses

st

cateccry

much. D'Annunzioc ¥

ignores tne Supreme Cour
“suffer or

“stretches the meaning
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germit

“emgloyee”

might net qualify as such under a strice

Naticonw.ge
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necessarily result in the
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EMPLOYMENT STATUS IS NOT AND NEVER HAS BEEN DETERMINED BY A
CONTRACTUAL OBLIGATION TO PAY WAGES.

eepy’'s argument that courts must find a contractual
to pay wages before weighing arn incividual’s

-

status i im / See DoY9-12.

-

4 : o . bo. et g
ne scope he guest : the Third Ci

certified to this Co. i it was not addressed Dy
Court. Second, Sleepy’s proposed reguirement wou.d
make New Jersev’'s employment relationship Lest even narrower

ke commen law test (in which manner of payment is a
seconcary factor), it would provice an impermiss_ple safe harbor
for companies that force their workers to waive their rights
under the New Jersey wage laws by simply regu.ring them Io

register as a d/o/a or an LLC. For example, factory farms and

garment factorlies have unsuccessfully attempted te aveid the

mandates of state and federal wage _aws in this manner forx

decades. !

gurts.gov/cral-argument-recordings (see recording for 1z~
leepy'setal.wma at 29:10).
., Zheng v. Liberty Apparel Co. Inc., 355 F.3d €1, €6 (24 Cir. 2003]
vezs hired by “iobbers” could still be employees of the garment
1; Maldenede v. luces, 629 F. Supp. 483, 489 (D.N.J. 1966
)tillized contractere to secure farm labor still an esployer under
cr permit”); Reyes v. Weningten kybrid Seed Co., Inc,, 49% ¥F.3d 403,

17th Cix. 2007 {(same}.

Ced b,
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compensaticr
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the Suprema

Rutherford Foods specifical.y

- Gblicatic

Ine sitgation that

two contexts: 1) where 1ncivi

incorporate or

-

Jabory and

must then pay the incividual




1 cbligation is a prerequisite to the formation of an

—-cn’v‘-" n—'v\.‘
ment relationsnip.

A. THE Nrw JERSEY WAGE Laws COVER WORKERS WHO PROVIDE
THEIR SERVICES THROUGH A CORPORATE ENTITY OR A D/B/A.C

whether a persor is providing services through a
corporaticn or a d/p/a does not exempt him from the protections
0f the New Jersey wage .aws., If such an argument “were to carry
tne day, an employer who wanted to avold the reguirements of the
{wace laws) weculd sin require its employees to incorporate as

a condition of cmp.oyment.” . v. Townsend Cil Co., Civ. A.

07-1080-C, 5, n. 4 ‘ A }e pril 21, 2009) {attached

in Addendum) .

leepy’s cites s for the propcosition thet

t0 pay wages 13 site to a finding of cmployment s

Trnese cases are 1aval ) For example, Junio concerned wh
fircfigntor was 3 le ¥TY. Junic v. Livingston Perish
Similarly, Graves v. Wcomen's
c. F.ed 72 ¢ X 390) ang O'Connor v. Davis, 126
Cir. 19%97) concerned the exmp nt status of rodeo association
members and an unpaid intern, The question is whether the
outative explovec receivec any un iorn, from any entaty. Junic expiainsg
+hat under the threshold-remuncrat “an employer is someone Wno pays,
directly or ingdirectly, wages o alé or other compensat:on to the perscn
who proviges services—-that person ng the cmployee.” Td. (citing Graves,
907 F.2d et 72) (emphasis edded). .luntgcers aore not misclassified as
indeperndent CORLYacCLOrs, < imply not paid Decause they are

voluntesring, an i9suc not Ic.

$ furthermcre, crne of the namec piaintiffs, Andre Hall, did nct

.ncorporate and received peynments from Sleepy’'s -n hlg own name, SO even with
Sleepy’'s rule in place, scme of Sleepy’s drivers could gtill recover unde:
s ha New Jersev wage lows. See Br. O2 Appellante, Hargove, eT al. V. Sleepv's
LLC, Cese No., 12-2540, 3rd Cir. (tDocket No. 003111007058 at 5§ {citing P2VE D
hogl .
rndeed, the cour: in Amerc held That wnile a WCIner's LnCoIporaticn
wmight pe relevart to th congioeration of whether the worker coperated an
indepencent pusiness, the court must still lcok t if the worker was
the enpliyer's business as a malle: consmic reality.
4 - the same language as thos Cour coepted in Tofani to
contractcr from an erployee,




driver
no written ;& betlween
trucking company and

required 1c suemit a

as an independent contracter. Calcco

N.J. 305, 331 (197
furthermore,

recover under myriac wage _aws even

relaticnship is with an

independent contractors. The court appliec the
.y to both incorporatel anc un.ncorporatec

cCEx retains the raght to con:

retains the right to contzrc.

Jersey

rhe common

36 (" ‘Bmploye:
natura. persce

i . R et
witlh servan

a tzucking company.
ore Lhe vl?_l.l",-': was
ne.geyec an caxrlcyee.
T actec that “[f):cm Mar
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in Phelps v. 3BD, Inc., the court

entered into a
cn his or her own behalf or on pehal:

oses of their Oregon state wage claims.

(D. Or. 2009 c i 3P0, an

delivery company reguired

-y
-

Martins Vv

The court held that a driver
st i1l covered by the Massachusetts wage law “even if he has
incorporated his DUSinEss and his putative employe:r’s formal

lationsnip is with the corporate entity.”
held that a real estate agent who had

emplovee under the EFMLA. Demers

dams Homes of Kw. Fla., Inc., 2007 WL 3333440, *5 (M.D. Fla.

Nov. 7, 2007} (despite plaintiff’s incorporaticn “this Court
must decide the relationship between these wwo parties based on
+he economic realities of the gituation.”). The NLRB has also

he.d that “inccrperation does not preclude a determinaticn that

gdr_vers are statutory enployees” because "|ejven after

incorporaticn, business continued as usual anc [the employer]

was in control of day-to-day cperaticns.” NLRB v. OS Transpert
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a corpocrate/LlLC/sole proprietcrship over the
of the New Jersey wage laws would allow similarly

urpose of these statutes. 1f the Legislature wanted
such an exception it could have done so. It did not.

B. THE NEW JCRSEY WAGE Lawe COVER WORKERS WHC PROVIDE
THEIR SERVICES THROUGH A THIRD PARTY.

Courts have roundly rejected the notion pressed here by

Sleepy’s that an employer may evade hls cbligations under wage

laws merely by utilizing third party arrangements. The Supreme

Court made this abundantly clear in Its holdin herford

ood Corp. v. McComb, 331 U.S. 7¢ {1947).

slaughterhouse utilized & contract lapcr agency Lo supply

ekilled meat boners who used their own tocis. Id. at 724.
rejecting the arcument that the right to contract trumps thnc
LSA, the nat “the determination of the relationship
ices not depend ¢ h 13 . factors but rather upon the

corcunstances ¢f the whole activity.” 1d. at

~ook pas n ourscurcing arranaement if

aften utilize farm Jlarcr contractors <o

mworkers, Courts have routinely held,
the farm may onsidered the erploye:r

Supp. 483,
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sugports & finding o an erp.cyment relatlcnsnip. See Jacobson

ane 0

V. CCK.CBS;_CELDL' . . _‘ ‘ y é .Iuo r‘ld- - e N
che FLSA, finding that cable technicians were jointly employed

by laber contractior and Cercast, helding “the economic rea.ity

rest is intended to expose OULSOUICING Ielatlonsi ps that lack &

.
“-

substantial economic purpose”).
~he usec of “suffer or permit” in the YNew Jersey wage
are meant tC cover wOraers paid dy

permit” in chilc labor

owners who w

law, but who had the abill .t} 1siness and tnose

1030-39 (April 199Y). The words “suffer or permit” mearn tThat

employer “shall not employ by contraci, nO: hall he permit by

-

acguiescence, nor suffer by & fa__ure tc hinder.” Curtis &

2325, 1128

(phazmacy

labar contractoers).




rawind the clock by allowing bus nesses TC hide behind the veil

1 ncorporation or third=-parly .apor Co 1TYactors.

II. THE TEST FOR EMPLOYEE STATUS UNDER THE WAGE PAYMENT LAW HAS
NEVER UTILIZED THF COMMON LAW TEST AND NEW JERSEY COURTS
HAVE MADE CLEAR THIS IS NOT THE PROPER TEST.

“leepy’s argues thet the Wage Payment Law’s statutory
sefinit.on of “employee” requirecs the application of the ccocmmon

‘aw contrcl test. Dbl2-37. Not sc. The Wa Payment law

¢

detines “emplecyee” as Tany n ered o

y an employer, except Lhat independent ccontractors
.ubcontracters shall not be consicered erployees.”
34:11-4.1(b}. leepy’s ignores not only the well-establishea
heldings of this ' that the “relative nature of the work”
test appliecs to cmployee srotective legislation, but more
impertantly, the “sutfer or permit” larguage .n Lhe first clause
of the definition.
First, as argued in Plaintiffs' opening brief, this Court

o consistently helc that the “relatlive nature of the work”

test, not the common law test, should apply when determining

-

-
iew

whether an individual is &an employee under remedial legislatlio
D’ Annunzio, 192 N.J. at 120 ("Cur courts have long reccgnized
~hat, in certain settings, exclusive reliance on a traditional
r.ght-to-control test toc ldentity who is an ‘employee’ does not

necessarily result in the identification of all those workers

that social legislation secks to reach.”); Stomel v. City of

~

-
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("if & worian

under wnich

17 p— -
vengurlexar

531 should hold t?

ne remedia. nature of the work test as descr-oed 1n DYART LT

o e

applies under the Lew Jersey wage laws.

contends that the
is that wnere a staturory term s undefined, the commor

ot

iaw definiticn of that term must be used. UDbi4 [citing farow

Seven Oaks Park, Inc., 1 N.J. 3 48 {1953)). Sleepy’'s

misstates Yanow as the Courst must interpret the statute sc as to

“determine the Legislature's intent.” D’Annunzic, 192 N... at,

118; Yanow, 11 . 348 {citation omitted).

3 furchermcre, the purpose of the Wage
minimum wage leve! for wor«ers in order to si
efticiency, and gQenera.l we..-be.ng and Lo
enplovers frem the affects of serious ana
wase levels detrirentel to ithelr nealth,

N.J.S.A. § 34:11-58a.

“r




se

2y the time the Legislature included the “suffer cr permit
standard in the 196%, it was already widely recognized as “the
broadest definition [of ‘employ’] that has cver peen included in
any one act.” Rosenwasser, 23 U.S. at 3€3, n.d3.

pcint, it had alsc been used in New Jersey’'s child labor

worker's compensation statutes for over 0 years. 1924 N.J.

e

Laws ch. 9, § 56-¢0; E. feller & Bros. v. Dillcn, 96

N.J. Eq. ) (1924). By 1347, the Supreme Court had
'<‘

declarec “guffer or permit” “strezche!d} the meaning o:

mploy2e”’ beyond the traditional commocn-law definition.

Futherforc s L at 72 9, Furthermore, by 1564

wae clear that, uncer ’ slation, New Jersey court

~ &

v 0 Y
- Wa

locked beyond the right of contro. tcC the relative natu
work to determine whether one was an employee. Marcus v. E.

rev'd sub

Tofani, €3 N.J. Super. al Caicco, 62 K.J.
Marcus and Tofani and applying “relative nature of the work”
The Legislature could not have chcsen broader language
language excluding subcontractors
from the definition cf “emplcyec,
ermit” stancard, no:

cefeatr the overall remecdial purpose of the statute. Rather, the

15




Legislature addecd this Zanguage T
statute gid not cover true indepcnient

must, however, be viewed In

Tefani had alrescy nace

one operat:ng an independent
cipal's contrc., that was not
the principal.

art should find

III. SLEEPY'S SUGGESTION THAT THE TESTS FOR EMPLOYMENT STATUS
ARE ALL BASICALLY THE SAME IS WITHOUT MERIT.

S - ) age 25 of its prief, suggest
the pestatement

." & . -
ly basad ugon

s 18 incoxre

the Supreme “ours

contraclLors:.




spprcach are stated tc be logical
cort-connected test of control to the

iglaticn and the vagueness

Sleepy’'s argumer.c
Darden. In Dargde the Supreme Co
petween the common-law control tes
Jnder the PFLSA with
03 IS &
The Supreme Court held that
whose striking breadth we have previously

meaning of ‘employee’ teo cover some parties

y as such under a strict applicaticn of
aw principles.”
Third Circuit’s decision to
mplies there is a difference between the common-law tes
v the District Court and the tests outline in
in fact, when Sleepy’s counsel argued that
no difference petween the commen law test and tests

\nnunzlc anc the rLEA, Judge Kent Jordan considered

counsel’s comment a “remarkable statement” because the “Suprem




o -

gigantic differenct

Juage Jordan statec

Frescriped ar
different from the commen law test
Darden, applying ti
€rrol .

Sfurthermore,

petween the commen

the work

Zarqghami,

working relat:cnship was createc by
plic pclicy concerns dictate a more
trhe work test
the “relative nature
test is, in f cace expla.ned Ly thne
Pivigion' ' an: that was accepted
491 (“{wihere 1t is not in

rature o ; : manner of its performance 1«

http://www.cad.ancou : STQUEATN L =TECOTCLINGE (o
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http://wen.cal.uscous

n40Hargrove, eLaiv.Sleepy’ setal.wma at 2.:20




‘s divect control, the factor cof control
critical cne in the resocluticn of the
Even the Sixth Circuit recently

)etween the Restatement test and the

"suffer or parmit : Mendel v. City of Gibraltar, 2013 WL

» - a -

4202841 ax

IV. THIS COURT HAS PROPERLY ACCEPTED THE CERTIFIED QUESTION
RELATING TO THE WAGE AND HOUR LAW AND IT IS NOT FOR THIS
COURT TO REVISIT THE DISTRICT AND APPEALS COURT HOLDING
THAT THIS CLAIM IS PROPERLY PLED.

Sle improperly attempts to relitigate its claim that

somehow waived their claim for cvertime wages under

is wholly irrelevant to resoclving

certified by the Third Circuit and

before this ccurt.

ansS.

need not cite the specific statute
only “identify the basis of the

judament for the relief

Lacy g3s
tween corcon law

10 “identify who is answerab
y determine who mQsT SEae Care
to protect workers from ur

pracztices}.




and contain ‘a short and plain statement cf the claim showiing

tha ne ader is enzitled to reliief”); EBall v. Regence

3iueshield cf Oregon/HMC Creqon, 2CCC WL3394€0BL, -1

p}laintiff’s failuze to cite the specific
statute entitling him to relief is not Zfatal”).

While 22 ' did not include a separate count fox
relief under the New Jersey wWage and Hour law 1in thelr
complaint, the facts al.eged in the complalint support a C.ainm
for overtime pay under N.J.S.A. 34: Foa Both the Jistrice

claimed that,

eC to pay

claims include 3¢ 3 svertime, unjust
enrichment, anc breach of contra ; {emphas.s agaed). The
ving guestions as tc the applicaticn

The Court should answar the
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INTRODUCTION
accordance with the CTourt’s directicn, Plaintiffs hereby
flled in Lhis
S by the
ependent Business Small Business Lega.
Academy of New Jersey Managemer
arguments made oy Siecpy's.
more string .oyment relation
the language suggests and, as a threshoid matter,
show a direct crligaticn by the ¢ empioyer to pay wages.
Plaintiffs’ prior briefs sguarcly address these issues and in
the interest of )judicial eccnomy, Plaintiffs rely
pricr briefs recarding these points.
meanwhile, at the invitation of the
orief arguing that the same test should

-

the Wage Payment Llaw and the Wage and Hour Law.

sa:ntiffs agree with this propesition, as the statutes use the

tne .imited record supplied by the parties on account

selecting a number of facts it suggests should cause
this Court to find that the Plaintiffs were not employees. Of
course, none of the thousands of pages ¢f the record before tha
Third Circuit is before this Court, by agreemen: of the parties
precisely because the issue before this Court is a limited one:
“"what is the test thas 1ies? Plaintiffs respectfully

goes tu:rther, ignoring the guestion certified to this

uggest that the Court should disregard th NFIB's attempt to
selectively import p }




same “suffer or permit”

oeyona the common . aw,
definitior. of employment as “suffered or permittea 22
Naw Jerscy wase
whather the Court aci
the ABC test, what
the narrow common

Cour: 1in this case

wage laws. This Courr,




cilectls of serious and unfair sompetitian resalting tron

-evels detrimental to their nealth, efficiency

e Without mey

nature of the work t 3! : test or even the economic

realities test would

ARGUMENT

A. THE COURT MAY ADOPT THE “ABC” TEST BECAUSE ITS COMPORTS
WITH THIS COURT'S PRIOR RULINGS THAT A BROAD EMPLOYMENT
RELATIONSHIP TEST SHOULD APPLY UNDER REMDIAL EMPLOYMENT
LEGISLATION.

cveo unde:

o~ &

'

11s¢ joal ©f wage laws is to
R T8 -a e e ) P " - 3 3
saleguard (workers’] health, efficiency, and general wel!

“0 protect Lhem as well as their employers from the

wi3C

and well-being”: .
Amicus challenges to tae remedial nature ! t

Lhase statues

- e o.
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unemployment statules,
terstate Confarence coif
Compensation Agenci
ananimously agreed thao
CLii¢ tecknical

servant.” Benjamin S. Asi

ind Legislative Def.nits 2> Yale L.J. 76, 116, n. 22

(citing Report of Cm =X 498 ‘he Committes’s

Lo the remedial purposes of the anemploy

selief that restriction of coverage to o { ' -egal

relationship of maste d servant cou Ltes ous avenue
cnships,

for example, an independent contractor relationship.

4
-
——

nrerprise or performed outside of ! employer’s piaces of
business; and 3! That such individuas rtomarily engagad in
an independently established trade, busine professjon or

occupation.

See Wis. Laws 1935, c. 192, § 5.
3 Indeed, the docirine of respondeat
of the common law cont:o) test, has
the purposes of” social legislation.

at §52. see also Sec’'y of Labcy v. Lauri
{7th Cir. 1987) (common- law test for blocking vicarion
liability of employers has no bearing on functions of wage laws
that scek TO protect workers from substandard wage paymens

practices) (Easterbrook, J. concurring).
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master and servant and princi g s recognized at
Th.s Court endorsed thi in its
or the ABC test under the New Jersey UCL.
Schomp v. Fuller Brush Cc 124 K,J.L. 487 (Sup. Ct. 1940);
7

Steel Pier Amuscment ! Jnemployment Comp. Comm’n, 12!

; sce also Carpet Remnant Warehouse,

the statute i: emedial, its
provisions have been construed liberally, permitting a statutory
employer-employee relationship to be found even though that
relationship m ! 18y common-law orinciples
ezonomic reelities the relative
ABC test casts a proader net than the common
Furthermore, the ABC test, unlike the common law, creates a
presumption of employee status, which it is Lhe emplover’s
aurden to rebut. As such, i properly places the burden on those
seeking to avoid the prectections Legislature scught to giv
workers,

iemonstratea thove n SR 2t meets Lhis Court's

requirement Lhat the tes for employment under

remecial starutes should cover a brovader range of werkers than

Lhose covered traditlicnally under the common law. See, e.g.,

A
2007}
AD { 4T




11999 (rejecting
W o .y
relative
dicrate a eials ibera’ ) Gl

“relative 1ol

clear suppor:

s 7 . - L4
“eparctment” s

of Envtl. Prot., 202

realities

axtends ¢

test, there

contractaa.

relationship, would bs

- . T
< S
Jorp. v. Bd., of Review,

A - - . ——

& Ylaintil
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states applying tios
contract bDelwe
create liability for unpaid wages.
wiher= the ALBC

Judicial o

Sepianti v. Jan=Pro

have held that
an ecmployee
Flaintiffs’

+S uscd under

wrt dealt with

petween the

dNCIliSaiNG

‘ranchisor who contracted with
workers because “[llimiting the statute’s appl
clrcumstances where tne parties

would undermine &t

supply the
icability to
one danother

3t 10s87.

Similarly, courts . t incorporated into

the Illincis wage laws have found that courts
.stence Oor arsence of a contract

‘ghing an employment relationship.

must lcok beyond

parties when

-

v. First Am. Grp.

- Bl - ! - pe - - - .- B »
St Companies, inc., +B.2d 743, 3 . App. 2004) (citing

AFM Messenger Serv., inc.

- -

v. Dep’t of Employment Sec., 763







. CONCLUSION
For the reasons set fo in the Plaintiffs’ opening and
"'f"l'y' briefs, 1 1 Tfs ro: o : y 8 \ 2 is Cours
should adop: one tesh ico cve ) nge e WPL and WHL.
the remedial purpo : e New Jersey wage laws, the
choose a ros . ast as broad as tha relative

nature ©I tin® w»wo

™ N Sler
”’

el e
Annunzio Plailntilits

believe the ARC e 113 : ne Department
that standard. Unger eitne: t, however, the
upon the perscn doing the work, not the language

agreemant ©r Lo whonm the putative employer made
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T PRELIMINARY STATEMENT

The rule of 1law depends on principied predictabilizy:
before people engage in an act, any ru.es governing that act
must (1) be enacted by a valid authority and (2) maxe it
"possiblie tc foresee with fair certainty” the legal conseguences
of the act. Ronald A. Cass, The Rule ¢l Law in America 7-1a4
{2001). Although employing someone under the Wage Payment lLaw
{"WPL”) 1s an act fraught with legal consequences, this Court
has not identified the standard for determining employee status
under that statute,

To clarify this issue, S.eepy’'s, LLC (*Sleepy’'s”)
respectfully requests that the Court adopl. a4 Lwo-Lisred
analysis. First, because the obligaTtion to pay wages 15 an
independent, antecedent requirement Lo an employment
relationship, a zlaintiff should first have to prove that the
defendant was contractually obliged to pay wages to him or hec.

only where that cikligation is establisted should courts then

proceed to a second guestion: whether that coniract rendered the

plaintiff an employee of the cdefendant or whether the plaintiff
remained an independent contractor. To decide the latter
cuestion, courts shculd leck rto § 220(2) of the Restatement
(Second) of Agency.

This result would promote the rule cf _aw tor twe reasons.

First, Dbecause the Legisilature contemplated the Resraterment




srandard when it enacted the WPL, the Restatement test derives
from a valid authority. Second, because that standard is well
developed, it makes it possible for companies tc foresee with
fair cerrainty the legal consequences of their gecisions
pertairing to worxer classification.

The Court should not decicde the correct test for
determininc cmployee status under the Wage and Hour Law (“WHL").
Because there was nrno reference te the WHL irn Plaintiffs’
Complaint or {(more importantly) in Plaintiffs’ priefing before
the Third Circuit, Plaintiffs may not reccver under that
statute. Any opinion on this issue would, therefore, be
adviscory. Should the Court elect to reach this question,
however, we respectfully request that the Court conclude that

{1} cthe contractual oblication for the defencant to pay the

plaintiff wages is a necessary, but insufficient, eclement of

employee status under the WEL; (2) the “economic reality” test
applicable to claims under the Fair Labor Standards Act (“FLSA")
governs plaintiffs who satisfy prong onre; and (3} there 1is no
material difference between the Restatement and “economic

realicty” tests.




II. Pi. "EDURAL HISTORY

The und.sputed facts that the LCistrict Court identified are
set forth in Hargrove v. Sleepy’'s, Ui 0.2 .85. Dist. LEXIS
43949 (D.K.J. Mar. 29, 2012}. To provice the Court with the
context of this dispute, Sleepy’'s highlights what it regards as
the salient points among those facts.

Sleepy’'s a4 mattress reta..er that contracts with
delivery companies to deliver mat:ircsses and cther products to
its customers. See id. at **1-2. These contracts were, at the
times relevant to this dispute, referred tc as Independent
Driver Acreements (“IDAs"). See id. at * 2

The IDAs classified the delivery businesses with which
Sleepy’'s contracted as “independent contracteors, and the
delivery companies’ persornel as “"not emp.oyee(g! of Sleepy’'s.”
See id. Under the IDAs, delivery businesses were “responsible
for hiring, firing, and paying [their own] personnel and bearing
[their] own business expenses.” Id. at *3. The IDAs created a
non-exclusive relaticnship: oOn any particular day, Sleepy’'s was
not obligated tc reguest, and no signatory to an (DA was
obligated tc provide, delivery sezvices for Sleepy’s. See 1d.

at *2, Further, a delivery business was frec to use :ts

vehicles or personncl to perform deliveries for other companies

when not performinc deliveries Ior Sleepy's. ; Delivery

businesses that entered 'nto an IDA with Sleepy’'s were




respocnsible for purchasing or leasing their own trucks, which
they also had to insure ané maintain. See 1d. at *3.

Delivery businesses that elected to perform deliveries for
Sleepy’'s on any given day had tc agree not tc have merchandise
from other customers on their trucks while those trucks were
used tc make Sleepy’s deliveries, and had to deliver mattresses
a. times convenient to the purchaser. See id. at **2-4. The
drivers and helpers the delivery business chose to emplcy had to
receive training materials from Sleepy‘’s and had to pass a
background check, if the delivery businesses wished rc use those
drivers and helpers to make Sleepy’'s deliveries. See id. at
**D-3. Sleepy’'s periodically audited de.ivery businesses’

compliance with the IDAs and had the right under the IDAs to

“.mpose[) penalties” (i.e., withhold payments from} a delivery

bugiress that violated a duty under the IDA. See id. at *4.
Plaintiff Marco Eusebic was the President of, and created,
ESusebio Trucking Corp. (“ETC”). See id. at *4. He also helped
to creatc and manage Curva Trucking, LLC (“Curva”). Both ETC
and Curva entered TDAs with Sleepy’s and, according to Mr.
Eusebic, Sleepy's exercised roughly the same level of control
cver each delivery business. See id. at **4-5. These delivery
businessce hired and decided how tc pay their personrel, and
decided which emplcyees worked on which trucks without any input

from Sleerv’'s. See id. at *S5. Further, ETC employed a number of




individuals who dia not perform deliverics for S eepy’'s. See
id. at **5-6.

Fla nt_ff Samuel Hargrove formed and managed I Stea'th LLC
{"Stealth”) in Novemper 2005. See id. ac *7. Before 2008,
Stealth del:vered products [or Sleepy’'s competitor, DJial-a
Mattress. See 1i1d. at . Steal.l used one truck to make
deliver:.es for 3leepy’'s, for which it paid all costs, including
fuel, insurance, and maintenance. See id. at +*+*7-8. Sleepy’s
never paid Mr. Eargrove any money; rather, 1t paid Stealth,
which in turn pa:d all ot its own personrel (including Mr.
Hargrove, compensation. See 1d. at *B. Such compensat: on

included overtime, worzer's compensation insurance, and

disability insurance. See id. Mr. Hargrove maintained

Stealth’s personnel files, receipts, and tax returns at :ts
office in Willingboro, New Jersey. See id. He decided when he
wouléd take a 1lunch break anéd the particular route Stealth
érivers toox to make deliveries. See 1d.

PlaintifZ Andre Hall entered into an IDA with Sleepy’'s and
requested an “Employer Identitication Numpber” from the IRS. See
id. Mr. Hall hired his own help without direction from
Sleepy’'s, except for the aforement_oned background checxs. See
id. Mr. Hall negotiated pay rates for del:iveries with Sleepy’s.
See id. at *9. The amount Sleepy’s paid Mr. Eall depended on

the amount of deliveries he performed and the ‘oration of those




del:iver.es. See 1id. Sleepy’'s did not pay the indiv.dua.s Mr.
Hall employed; rather, Mr. Hall had the responsibility of
compensating his werkers without any input from Sleepy's. See
id. Mr. Hall paid for, insured, and serviced all of hie vehicles
with the only reguirement from Sleepy’'s being that the delivery
trucks be fourteen or sixteen feet in size. See 1d.
Notwithstanding these undisputed facts, .n March 2010,
2aintiffs filed a Complaint in the United States District Court
for the IZistrict of New Jersey alleging they were not employees
of their own delivery businesses, put were instead Sleepy’s
common-law employees. As such, Plaintiffs claimed they were
“entitled to the same protections and benefits as' all other
|Sleepy’s] employees.” Id. at *10. Plaintiffs broucht eleve:

counts predicated on their alleged status as Sleepy's common-law

employees:

1. Breach of Contract (Count I); |8. New York Labor Law (Count
2. Breach of Contract (Count |VIII);

II); 9. Massachusetts Wage Law |
3. Mistake (Count III); ' (Count IX;;

'4. Rescission (Count 1V); 10.Maryland Wage Payment and
! 5. ERISA (Count V); ' Collection Law (Count X); and
!6. FMLA Violations (Ccunt VI); 11. Connecticut Minimum Wage AcL
7. New Jersey Wage Payment Law| (Count XI}. ;
_{Count VII); e | ‘

On March 29, 2012, the District Court granted summary
judgment in Sleepy’'s favor as to all eleven counts on the ground

that Plaintiffs were not Sleepy’'s employees under the common




law. See id. at **14-185. Nowhere i1n the District Court’'s
dispc“‘tion did it mention the WHL.

In granting summary judgment, the Districr Court observed
that “the chief precedent [Joverning status as a commor-law
employee] was established twenty years ago :n Nationwide Mutual
v. Darden, %03 U.5. 318 {1992)." Hargrove, 2012 U.S Dist. LEX1S
43949, at *13. Parden set forth a =twe. factor test grounded
in § 220(2} of the PRestatement (Sccond) of Acency. which courts
use Lo determine whelher the hiring pariy exerted sullicient
control over the hired party to transform the latter intc :he
former’'s employee. See Darden, 503 U.S. at 323-24. According

to the District Court, the following “incidents c¢f the

relationship” “overwhelming.y show ed]” that, under this tes:,

Plaintiffs were not Sleepy’'s commen-law emplcyees:

(1) each plaintiff set up their own business
entilty; (2} each entered an IDA; (3) each
maintained their own business records; (4!
each hired their own workers; {S) each
maintained a relaticnship with the IRS5, as a
business entity; (68) each purchased their
cwn trucks, and maintained vehicle insurance
and obtained motor vehicle registrat.ons
frcm state authorities; and (7) each paid
their own expenses.

Hargrove, 2012 U.S Dist. LEXIS 43949, at *15.
Plaintiffs appealed tc the “hird Circuit, argqu:ng =hact,

under various proposed tests of common-law emp.oyee status,




there was an issue cf fact as to whether they were Sleepy's
employees in relat:on tc all eleven counts, including Count VII,
the WPL claim. In that brief, PFlaintiffs did not contend that
they had ever prosecuted a count under the WHL, that they were

entitled to relief under the WHL, or that they were Sleepy’'s

common-law employees in relaticn to that statute.’

The first time the WHL was injected into the lawsuit was on
February 20, 2012, when the National Employment Law Project
(*NELP*) submitted an amicus brief to the Third Circuit. NELP
arcued, among other things, that the Third Circuit should subm.t
to this Court *“a questicn to determine the apprcpriate
employment relationships tests under the New Jersey Wage and
Eour Law and New Jersecy Wage Payment Law.” At cral argument,
the Third Circuit pointed out to NELP that Plaintiffs had never
raised a claim under the WEL. As Judge Sloviter put it, “We
didn‘t find it [(a WHL claim]. We didn’'t find :t n the
complaint. We locked carefully.*’

Nevertheless, the "Third Circuit certified the following
question tc this Court:

Under New Jersey law, which test should a
court apply tc determine a plaintiff's
emplcyment status for purpcses cof the New
Jersey Wage Payment law, N.J.S.A. § 34:11-

! nttps://ecf.ca3.uscourts.gov/cmect/servliet/TransportRoom (entry
of 09/04/12).

‘http://www2.cald.uscourts.gov/mwg-
internal/desSfs23hu73ds/progress?id-WCnXnJ86DZ, at 21:19.




4.1, et seq., and the New Jersey Wage and
Hour Law, N.J.S.A. § 34:11-56a, et seq.?

On July 10, 2012, this Court accepted that 1issue as
certified.
III. ARGUMENT

PlaintLiffs’ bprief conflates the analysis of employee staius
under the WPL and WEL. I'ne purposes and language ot each
statute, however, are different. Further, the Court's ruling on
the proper test for emp.oyee status under the WHL would be an
advisory opinion with no concrete conseguence for any party to
this dispute. We therefcre analyze the test for cmployee stalus
under each statute separately.

A. Employee Status Under The WPL Depends On (1) A

Contractual Obligation For Tr2 Defendant To Pay The

Plaintiff Wages And (2) Application Of § 220(2) Of The
Restatement (Second) Of Agency.

The WPL gcverns the time, manner, and method oOf paying
employees’ wages, and prohibits the withholding of waces and

certain deductions. N.J. Stat. Ann. § 34:11-4.1 eL =eq. In

private litigation, only an emplcoyee may proceed with a claim

under the WPL. Id. at § 34:11-4.1{a) (statute on.y applies to a
defendant “employing any perscn in this State”); see In re Fed
Ex Ground Package Sys., Inc., 758 F. Supp. 2d &38, 699-702 {N.D.
Ind. 2010) (employee status 1S prerequisite to private

irdividual prosecuting WPL claim). Because the obligation to

pay waces is inherent in the ncticn cf employment, tke first




rule that the Court should adopt [or determining emp.loyee status
under tne WFL is that the contractual oblication o pay wages is5
a necessary, but insufficient, element. For plaintitfs who
c.ear that hurdle, the next gquestion shculd be whether Cthat
contract rendered them the defendant’s employees or whether they
remained independent contractors.

de Without A Contractual Obligation To Pay Wages, No

Combination Of Factors Will Suffice To Establish
Employee Status Under The WPL.

The Court should enunciate a bright-line rule: an
obligation for rhe defendant to pay the plaintiff wages s a
recessary but insufficient element of employece status under the
WPL.

The primary reason for this rule is that the WPL only

governs the payment cf “wages,” which constitute “the direct

monetary compensation for 1labor or services rendered by an

employee.” Id. at & 34:11-4.1({c). It follows that, where the
detendant never was obliged to provide any direct monetary
compensation for labor or services to the Plaintiff, the WPL is
inapplicable and nc further analysis is necessary.

This bright line rule also inheres in the very concept of
employment. The WPL cnly appl:ies tc a defendant “employing any
person in this State.” § 34:11-4.1(a). Before an individual
can be an emplcyee under even the most expansive of definiticns,

he first must be hired: i.e., he must be promised “compensation




in return for services.” Juino v. Livingston Parisnh Fire Dist

717 F.3AQ 432, 436 (5th Cir., 2013) (citation omitted). The
payment of wages, Lherefore, s a sine qua non of any employment
relationship: without compensation, no combination c<f cthe:
factors will suffice to estab :5n employee status. See 1d. al
43€-39; lLove v. Omty. Nutrition Netweork, 2010 U.S. Dist. IFEXT3
133011, at **24-25 (N.D. Ill. Dec. 16, 2010; (*{Tlhe circuits
that have considered this issue uni. ‘ly kave held that
remuneration in exchange for services .s an essential condition
to the existence cof the employer-employee relationship.”).'
Thus, where the putative employer never was obliged =o pay the
putative employee any money, the “prel:minary gquestion of
remuneration 1is dispositive of the issue of plaintift's
employment, and renders Inapplicable” any £further analys:s.

-
-

Kemether v. Pennsyivania Interschclastic Athietic Ass'n, 15

Supp. 2d 740, 759 (E.D. Pa. 1998).°

) Acccrd Llampallas v. Mini-Circuits, Inc., 163 F.3d 1236, 1244
{l1l1th Cir. 19398); Graves v. Women’s Prof'l Rodec Assoc., 907
F.2d 71, 74 (8th Cir. 1550); Dean v. Am. Fed'n of Gov‘'t
Employees, 549 F. Supp. 24 115, 118 (D.D.C. 2008!; Cameron v.
Infoconsulting Int’l, LLC, 2006 U.S. Dist. LEXIE 32463, at **l18-
19 (E.D. Pa. May 23, 2006].

‘* Accord O'Connor v. Davis, 126 F.3d 112, 115 (2d Cir. 1997);
Cimano v. Borough of Dunmore, 2005 U.S. Dist. LEXIS 40049, at
**17-18 (M.D. Pa. Dec. 21, 2005}; see also Demsk: v. U.S. Dep't
of Labor, 419 F.3d 488, 492 (éth Cir. 2005) (complainant, who
was the owrer and scle shareholder of company providing contract
labor at plant, was not an "emplcyee® for purposes of Energy
Recrganizat:on Act); Estrada v. Cicy of Los Angeles, <128 Cal.
App. 4th 143, 151 (20134 (favorably citing O’'Connor and Graves, .

1%




Finally, clar:fying that a contractual right to wages is a
necessary but insufficient clement of employee status under the
WPL would promcte judic:ial economy, £reeing the judiciary and
the parties from frivolous WPL claims brought by indivicduals to
whom the defendant was never obliged to pay wages in the first
place. Indeed, illuminating this point would be critical to the
resolution of the present dispute, because Plaintiffs Eusebzo
and Hargrove admitted that (1) they had no contract with
Sleepy’'s {(which means that Sleepy's had no contractual
obligaticn to pay them wages); ané (2) Sleery’s never paid them
any money (which means that Sleepy’s could not possibly have
made improper deductions trom their wages in violation of the
WPL} .°

Where A Contractual Obligation To Pay Wages
Exists, Employee/Independent Contractor Status

Under The WPL Then Depends On § 220(2) Of The
Restatement (Second) Of Agency.

Once the contractual obligat:on for the defendant to pay
wages to the plaintiftf is established, the next anc

determinative gquestion is whether that contract rendered the

plaintiff the defendant’s employee, or whether the plaintiff

Plaint:ffs Hargrove and Eusebic werc solely compensated, at a
rare they determined, by the delivery companies that they
creatred ancé mansged. If there was a problem with the timing,
manner, or metho' of payment of Mr. Hargrove’s or Mr. Euseblo’s
wages, therefore, that problem can only be attriputed to the
companies they managed, not toc Sleepy’s.
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remained sufficiently iIndependent o qualify as ar Independent
contractor.
a. The WPL Excludes “Independent Contractors”
From Employee Status, But Fails To Define
*Independent Contractor”.

The WPL excludes from its coverage *independent
concractors,” defining “emplioyeec” as: “any person suffered cr
permitted o work by an employer, except that independent
contractors and subcontractors shall not be considered
employees.” N.J. Stat. Ann. § 34:11-4.1(b! (emphasis added).
The WPL does nct, however, def:ne “independent contractor,” nor
does any controlling lecal authority clarify the test for

determining whce is an “independernt ccntractor.”® To answer tae

certif:ed guestion, therefore, the Court must decide what the

term “independent contractor” means under the waL.’

.

Besides the DJistrict Court opinion in this action, our researca
has uncovered only one other case to decide what analytical
framework coverns status as an “independent ccntractor” under
the WPL. That case 18 In re Fed Ex Ground Package Sys., Inc.,
where the court looked tc the Restatement test. See 758 F.
Suppr. 2d at €33. For reasons we discuss below, the Fed Ex court
was correcet.

' We do ncL focus on the term “subccntractor” as used in the WPL
pecause "[s ubcontractors have been held to be both independent
contractors and employees, depending upon the terms and nature
of the agreement and the manner of its pericrmance. And 1in
determining whether a subcontractor is an indepencent
contracteor, insofar as his relat:icn to the principal contractor
is concernec, the same rules app.y that are used to delermine
whether any other person who renders service IO an origiral
contracter is a servant or an independent contractor.* Barzkley
v. C.R. Mitchell, 411 S.w. 28 817, 823 (Mo. Ct. App. 1967}
{iciting 5 .J.S. Master and Servant § 582!).
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Where The Legislature Fails To Define A Term
In The Text Of A Statute, The Common-Law
Definition Of The Term At The Time Of
Enactment Controls.
Ccurts must “reter to the history cof the times to ascertain
the meaning of the provisicns of a statute. . . ." Yanow
v. Seven Oaks Park, Inc., 11 N.J. 341, 348 (N.J. 1953) (intermnal
punctuation and quote cmitted).® Further, because “a legislative
pody in this State is presumed to be familiar with . . . the

commen law,” where a statute fails to define a term, this Court

presumes that the Legislature intended to use the term as the

cocmmon law defined the term when the statute was enacted. Id.
-

at 350; see 2A Norman J. Singer & J.D. Shambie Singer,
Sutherland Statutes and Statutory Construction § 47.3C & n.4
(2007 & Supp. 2012)." In a similar veir, when the Legislature
uses a term that had a “special or accepted meaning in the law”

when the statute was enacted, the Courtl must construe the term

—

* Accord Crater v. County of Somerset, 123 N.J.L. 407, 413 (N.J.
1939) .

' See also Peterson v. Ballard, 292 K.J. Super. 575, 584-85 (App.
Div. 1596) (construing Law AgainsL Discrimination go as not to
depar: from the common law); National Lead Co. v. Borough or
Sayreville, 132 N.J. Super. 30, 38 (App. Div. 1975) ("It is
established that words and phrases in a statute having a well-
definred meaning in the common law are to be interpreted in the
sawe sense under the statute when used in connection with the
same or similar subject matter with which they were associated
at common law.”); Burke v. Dir., Div. of Taxation, 11 N.J. Tax
25, 38-39 (N.J. Tax. Ct. 1990) (“charitable trust” as used in
Gross Income Tax Act presumably meant what the common law
defined the term to mean when the Act was passed).

=1




“in accordarce with such . . 8Special and accepted meaning.”
N.g. Stat. Ann. 1:31~1.

In re Lead Paint Lifag., 191 N.C. 405 (N.J. 2007
illum —ates these principles. In tThat case, the question was
*what the Legislaturc intended when it dec_ared in :the Lead
Paint Act that the presence o©f lead pa:nt in puildings .s a
public nuisanrce.” Id. at 429. After a detai.ed examination
what the term “public nuisance” meant in <the commorn law,
including a discussicn of the Restatem, {Second) cf Torts’
treatmen. of the term, see id. at 424-49, this Court concluded
that “the Legislature’'s use of the term ‘public nuisance’ can
only have been intended :in its strict historical sense,” and
that the Legislature intended to incorporate the accepted,

common-law defin:ition of “public nuisance” intc the Lead Paint

Act. Id. at 430 31. Central to the Court’'s reasoning was the

principle that, Dbecause “public nuisance” had an accepted

meaning in the commen law when the Lead Paint Act was enacted,
the Legislature must have intended to use the term in accordance
with that mean.ng. See 1d. at 430.

Sim:.ar.y, in In re Plan for the Abclition of the Courcil
on Affordable Housing, 2013 N.J. LEXIS 727 (N.J. July 10, 2013],
the central question was the meaning of the term "“in, but not
of” in the Fair Housing Act. See 1d. at *45. This Court

answered that questicn by examining rhe meaning of "in, but not




of* as developed by the common law, and determinecd that the
Legislature, at the time of the statute’s enactment, intended
the term to mean what it then meant under the common law. See
id. at **49-5C¢ (“[B]y 1985, when the Legislature adopted the
Fair Eousing Ac., L was understcced that the ‘in but nct of’
designation used tc create COAH bestowed independence on an
agency.").

Once acain, the WPL excludes “independent contractors” from
its coverage. The Legislature enacted the wPL in 1965.'° See
N.J. Stat. Ann. § 34:11-4.1. Therefore, and in l:ght of the
foregoing principles, the seminal guestion is this: How did che
common law of New Jersey define “independent ccontracter” in
1565?

When The WPL Was Enacted In 1965, The Common
Law Defined “Independent Contractor” As Per

§ 220(2) O©Of The Restatement (Second) Of
Agency.

As of 1965, twe common-law tests for determining

“independent contractor” status existed in New Jersey case law:
(1} the “control" test derived from § 22C(2) of the Restatement
(Second) of Agency; and (2) an embryonic “relative nature of the
worx” test. See Tofani v. Lo Biondo Bros. Motor Express, Inc.,

83 N.J. Super. 480, 484-92 (App. Div. 1964).

** The statute wais amended orn July 12, 1991, but the amendments
did not affect the definition of "“independent contractor.” See
N.J. Stat. Ann. § 34:11-4.1(b) {(effective July 12, 1S951}.
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1. By 1965 The Restatement Teat Was Long-
Established.

The Restatement test focuses on whether the Iind.v.dua. was
so0 controlled as to preclude independent-contractor status. To
decide that issue, courts applying the Restatement test circa
1965 focused on nine, ncn-exclusive factcrs:

(1) the extent of contrel which, Dby
agreement, the master may exercise over Lhe
details of the worx; {(2) whether Or not one
so employed 15 engaged 2ain a distinct
occupation or business; (3! the kind ot
occupation, with reference to whether, in
the local.ty, the work is usually done under
the direction of the employer or by a
specialist withou: supervision; (4! the
skill required in the particular activily;
{(5) whether the emp.oyer or the person doing
the work supplies the instrumentalities,
tocls and the place of work; (6) the length
cf time for which the person :s employed;
(7) the method cf payment; (8) whether or
nct the work is part of the regqular business
of the employer; and (9) wheLher or not tae
parties believe they are in the relationship
of master and servant.

Miklos v. Liberty Coach Co., 48 N.J. Super. 531, 602 {(App. Div.
1958) (citing § 220{2) of the Restatement (Second] of Agency
(1933) ).

The Restatement test traces its origins to the 19th
Century. Richard R. Carlson, wWhy The lLaw Still Can’'t Tell An

Employee When It Sees One And How It Ought To Sto

Berkeley J. Emp. & Lab. L. 235, 304 05> (2001} [hereinafter,

*Carlscn”]. By the mid-1960's, the Restatement test was S0

well-known =€ it nad “genezally bpeen adcpted throughoul the




Anglo-American werld.” Tofani, 83 N.J. Super. atL 485; accord 3-
60 Larscn’'s Workers' Compensation Law § €0.C1 (2013} ("A typical
defin:tion and summary of Lests, and one on which practically
every court in the Anglo-American world would agree, is that
given in the Restatement of Agency (Second).”).

New Jersey was no ecxception to the rule: by 19€5, New

Jersey courts had used the Restatement test repeatedly, and in

varied contexts, tc determine whether an individual was an
~ndependent contractor. See Tofani, 83 N.J. Super. at 485
(applying both Restatement test and “relative nature of the werk
test” o determine independent-contractor status of ctruck
drivers for purposes of Workmen’'s Compensation Statute);
Andryishyn v. Ballinger, 61 N.J. Super. 2386, 391 (App. Div.
1560) (applying Restatement test tc determine 1independent-
contractor status of truck driver in tort action); Mmiklos, 48
N.J. Super. at 602 (applying Restatement =test tc determine
independent -contractor status of sales company in acticn for
rescission): Devone v. Newark Tidewater Terminal, Inc., 14 N.J.
Super. 401, 417-18 (App. Div. 1951) (applying Restatement test
to determine independent-contractor status of engineer of
*dinkey encine” in negligence case); Geary v. Simon Dairy Prods.
Co., 7 N.J. Super. 88, 91 (App. Div. 1950) {(applying ERestatement

test to determine independent-contractor status cf truck driver

in negligence case).




ii. By 1965 The "“Relative Nature Of The
Work” Test Had Only A Toehold In The
Common Law.

The “relative nature of the work"” ztesgst evclved from 1
Restatement test. See ieach v. Bd. of Paroie Comm’'rs, 118
S.Ww.3d €46, 649 n.3 (Mo. Ct. App. 2002) (*[T]lhe relative nature
of the work test is subsumed within se 1 of the Zfactors of
the right to control test. . . ."); see also Hannigan v.
Goldfarb, 53 N.C. Super. 15C, 205 (App Div. 1958) (acknowledging
the extent tc¢ which the “relative nature cf the worx”™ test
follows the Restatement test). “he former test iu dilferent
from the latter less in content tnan in erphasis: instead of
highlighting indicia of "control,” the *"relative rnature of the
work” test shifits the analytical weight to twec factcrs that
{according tc the test’'s proponents) reflect the “under.ying
principle that really =tips the sca.es 1in close situations”:

“whether the work done is an integral part of the [putat ve]

employer’s bus:iness” (essentially the same as factor (8., of the

Restatement factors listed in Miklos); arnd “whether Lhe worker,
in relation to the 'putative] employer’'s business, is in a
business c¢r prcfession ot his own* (essentially the szare as
factor (2) of the Restatemen: factors listed in Miklos). 3-60
Larson’s Workers’ Compensation Law §¢ 60.03 & 60.05(3!.

Thus, " tlhe ‘relative nature of the work’ test does not

replace the commcon law employment test; rather the two tests




work in tandem and their weight depends often on the
circumstances.” Barnard v. State of Del., 642 A.24 808, 815
(Del. Super. Ct. 1992) (internal quotation omitted). It follows
that a court applying the “relative nature of the work"” test may
consider the same nine criteria set forth in the Restatement.
See Tofani, B3 N.J. Super. at 501 {(“relative nature of the work"
and Restatement tests arc “inextricably intertwined”); ite v.
Gulf 0il Corp., 406 A.2d 48, 52 (Del. 1979} (appl:ication of
“relative nature of the work* test does not operate “to the
exclusicn of the [Restatement] test”).

In contrast to the venerable Restatement test, as c©f 1965
the “relative nature of the work” test was 1in its infancy. The
chief adveccate fcr, if not the inventor of, the new testL was

Professor Arthur Larson, who drew mainly on pcst-1945 cases to

argue that the “relative nature of the work” test reflected the

determinative factors 1in close cases. See 3-60 Larson's
workers’ Compernsation Law § 60.05f4] {("mcst of the cases to be
utilized in the text as examples in this discussion are cases
decided since 19457). Professor larson’s efforts began to bear
fruit in 1953, when Kughn v. Rex Driiiing Co., 64 So. 24 582,
585 (Mises. 1953) became the first case in the United States to

use the term “relative nature of the work.”**

11 gearch of “Federal & State Cases, Combined” database on Lexis
Nexis for term “relal.ve nature of the work” (Aucgust 22, 2013).
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It was not until five years later that the “relative nature
of the work" test first surfaced in the common law of New
Jersey. In Hannigan v. Goldfarb, a case concerning independent-
contractor status under Lhe Workmen's Compensation statute, the
Appellate Division favorably cited and discussed Protessor
Larson‘s treatise. See 53 N.J. Super. at 205. The Hannigan
court made clear, however, that the rationale for the “"relative
nature cf the work"” test was rooted in language unigue to the
Workmen’s Compensation statute, which was "construed to bring as
many cases as possible within 1its coverage.” Id, At 1935.
Further, the Hannigan court did not actually adopt Professor
Larson’'s new test, noting that "“we arrive at Lhe same result
with either the ‘right to control’ or the ‘relative nature of
the work’ test.” Id. at 206.

In Tofani, six years later, the Appellate Division again
analyzed bo:th the traditional Restatement and “relative nature

of “he work” tests in the workmen’s Compensation corntext, and

once again ncted that it did not have to choose between them, as

they led tc the same result. 83 N.J. Super. at 491 (“Both the
control test and the relative nature of the work tLest briug
decedent within the ambit of our compensation law.”). In
addition to Hannigan and Totfani, the term “relat.ve nature of

the work* appeared in only fcur other New Jersey opinions




puclished before 1966, eaca of which pertained to Workmen's
Compensation. **

By 1965, therefore, the “relative nature of the work"” test
merely represented an incremental change in the Restatement
test, one that had gained a toehold in only one areca of New
Jersey law, Workmen's Compensat.on. Purther, it was not clear
that the new test had supplanted the Restatement LesL even in
that narrow context. Professor Larson maintains that, in this
Court’'s per curiam opinion in Marcus v. FEastern Agricultural
Ass’n, 32 N.J. 460 (N.J. 1960), the Court adopted the “relative
nature of the work” for Workmen’s Compensation cases. Sece 3-60
Larson’'s Workers’ Compensation Law § €0.05 n.7. As of 1964,
however, the Tofani ccurt regarded that point as sufficiently
unsettled that it analyzed the right to benefits undexr both the

Restatement and “relat:ve nature cof Lhe work” tests.

2 gee Dee v. Excel Wood Prods., 86 N.J. Super. 453, 459-61 (App.
Div. 1965) {applying “relative nature of the work” test in
Workmen's Compensation case); Burchner v. Bergen Evening Record,
82 N.J. Super. 121, 132 (App. Div. 1963) (applying both
Restatement and “relative nature of the work” tests in Workmen's
Compensation case); Berkeyheiser v. woclf, 71 N.J. Super. 171,
173-77 (App. Div. 1961} (same); Brower v. Rossmy, 63 N.J. Super.
395, 406 (App. Div. 1960) ({applying “relative nature of the
work” test in Workmen’'s Compensation case); Marcus v. Eastern
Agricultural Ass’'n, 58 N.J. Super. 584, 597-605 (App. Liv.
1659) (Conford, J., dissenting) (same).
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23% The Restatement Test Determines
Employee Status Under The WPL.

In light of this history, we return to the crucial
guestion: How did the commen law of New Jersey define
“independent contractor” in 1965?

The critical cconsideraticns are that, as of 1965, (1) Lhe
“relative nature of the work"” tecst represented a new, and
incremental, change to the well-establi 1 Restatement test;
(2) the "relat.ve rature of the work” test had not been app :ed
by New Jersey courts outside the narrow contex. o©f WwWorkmen’'s
Compensation; and (3) it was unc_.ear whether the “relative
nature of the wcrk” test supcrscded the Restatemen. Lest even in
that narrow realm. It is thus hichly improbarcle that, when the
Legislature eracted the ¥». in 19%€5, iL believed that the
*re ative nature of the work"” test had succeeded the traditiornal
Restatement definition of “independent contractor.”

indeced, even Professor Larson, the “relative nature cf the
work” Lest's greatest champion, recognized this point. He wroLe
that "it is assumed that all modern legislation based oan the
employment relation intendec te adopt in toto the case law of

master and servant” reflected in thc Restatement. 3-60 Larson’s

Workers’ Compensation Law § 60.0471). In 1965, the WPL was

modern lecislation based on the employment relation. When the

Legislature cxplicitly excluded “independgen:t contractors” Irom




the reach of that statute, the Legislature, therefcre, must have
intended to adopt the common-law definition of “independent
contracter” set forth in the Restatement.

In sum, the traditional Restatement cdefinition of
*independent contractor” was the only test of independent-

contracter status ensconced in the common .aw ©of New Jersey as

cf 1565, when the WPL was enacted. The Court should therefore

held that, once a plaintiff establishes the defendant’'s
contractual obligation tc pay wages, an application of the test
found at Restatement (Second) of Agency § 220(2) governs
independent-contractor status under the WPL. Taking this step
would promote the rule of law by giving effect to the
Legislature’s intent and by allowing corporations to foresee
withk a reasonable level of predictability whether an individual
is or is not an employee within the meaning of the WPL.

d. The Tests 0f Employee/Independent Contractor

Status Under The WPL That Plaintiffs Propose
Are Improper.

Plaintiffs stake all {or almost all) on the proposition
that the WPL is a remedial statute, which therefore must be
construed "“liberally,” in a manner that broadens its coverage.
It follows (irn Plaintiffs’ view) that this Court should “at cthe
very least” (Pbl”} engraft onto the WPL a narrcw definition of
*independent contractor” that was not formulated until 42 years

after the WPL was enacted, in D’Annunzio v. Prudencial Ins. Co.,




192 N.J. 110 (N.J. 2007). \Fb8-16) . Plaintiffs are 0ot
entirely certain that this i1s the correct cutcome, however, and
nedge their bets Dy s3uggesting that, perhaps, the Court should

write into the WPL an even more narrow definition of

*independent ccntractor”: the “ABC test.” {Pbl17-21). Failingc

that, in Plaintiffs’ view, it would be “understandable(]” if the
Court were to apply the "eccncmic reality” test. (Fb22).

Twe infirmities doom Pla.ntiffs’' search for some cther test
of emplcyee/independent contractor status to displace the
Restatement test: (1) Plaintiffs’ desired conclusions depend
almest entirely on the shopwern notion that remedial statutes
must, of neccessity, be broadly construed; and (ii) consequently,
Plaintiffs never address the critical guestion (what was the

commenly accepted meaning cof “independent contractoy” in 136%7?).

L Plaintiffs Misplace Their Reliance On
The Canon That Remedial Statutes Must
Be Liberally Construed.

The canon that remedial statutes must be liberally
construed "is surely amonc the prime examp.es of lego-babble.”
Antonin Scalia, 40 Case W. Res. L. Rev. 581, 581-82 (1220C) (“IC
is so wonderfully indeterminate, as both when it applies and
what it achieves, that it can be used, or not used, or half-

used, almost ad libitum, depending mostly upon whether 1its use,

or nonuse, or half-use, will assist in reaching the xesult the




court wishes to achieve.”).’’ Because “virtua..y any statute ic
remedial 1n some respect,* tc say that remed:al statutes should
be liberally construed is tantamount to saying that ali statutes
should be liberally construed, a tenet that wculd render the
canon useless as a distinguishing principle. Fast Bay Mun.
veil. pist. v. Dept. of Commerce, 142 F.3d 479, 484 (D.C. Cir.
1998) . Further, although the canon assumes that the mere
“*liberal” or “broad” resull was necessarily what the Legislature
intended, in reality legislation always reflects a balancing of
competing purposes, scme “liberal” and some not. See 1d.e

Tt is thus unsurprising that courts have routinely brushed
aside the notion that, simply because a statute serves a

remredial purpose, Lhe statute must be broadly construed. See,

See also Mercado v. Calumet Fed. Sav. & Loan Ass'n, 763 F.2d
269, 271 (7th Cir. 1985) (*[Tlhe objective of a statute is not a
warrant to disregard the terms of the statute. Congress always
has some objective in view when it legislates, and it is always
possible to mcve a little farther in the direction of that
objective. The fact that Congress has pointed in a particular
direction does not authorize a court to march in that direction
without 1limit. The lancuage and structure of the statute
establish how far to go.").

" In the WPL, for example, the Legislature unmistakably chose to
narrow the scope of the statute by exempting from its coverage
“independent contractors,” when it could just as easily have
achieved a more “liberal” result by including that category of
individuals within the ambit of the statute. Thus, if the Court
were tc accep:t Plaintiffs’ invitation to define “independent
contractor”* so narrowly as tc render meaningless independent
contractors’ exclusion from the reach of the WPL, the Court
would certainly achieve a “liberal” and “broad" result, but it
would alsc recach a result diametrically opposed to the
Legislature’'s intent.




e.g., Oswin v. Shaw, 129 N.J. 29%0, 310-11 (N.C. 1992) {(declining
to follow canon that remedial s:tatutes are tc be liberally
construed where liberal construction would have resulited .n ac

interpretation of the statute Cthat changed the ccmmcn law!,

superseded on other grounds by N.J.S.A. 1964 (1998 ;

Peterson, 292 N.J. Super. 4L 584 (same;. What courlis Lave
actually done, and wha: this Court saould dec, 13 give effec: to
the legis.iative intent, regardiess of her that intent was

*liveral.” “conservat.ve,” or somewhere in between.

ii. Plaintiffs Shed No Light On What The
Legislature Meant By “Independent
Contractor” In 1965.

Once FPlaint:ffs’ rel:ance on the cancn that remedial
statutes are o be liberally construed is put aside, Lhe second,
and mcre serious, problem with Pla.ntiffs’ argument becomes more
evident: Plaintifts co not tell the Court how the common law
defined “independent contractor” in 1365. An exam.nat.on ct
each of the tests that Plaintiffs propose illustrates that
point, anc other deficiencies.

{(a) The D’Annunzio Test Did Not Exist
In 1965 And Concerns A Statute
That Does Not Exclude “Independent
Contractors” From Coverage.
Plaintiffs concentrate most of their fire on persuading the

Court tc engraft onto the WPL the definition o©f "“independent

contractor” formulated six years agc in D’Annunzio. (Pb8-17).




In D‘Annunzio, this Court had to decide whether the
Plaintiff was an employee within the ambit cf the Conscientious
Employee Protection Act (CEPA}, a statute enacted in 1386 that
provides protection tc “employee(s]” who blow the whistle on
their employers’ illegal or fraudulent actavities. Id. at 114.
The CEPA statute defines "employee” as "any indivicual who
performs services for and under the contrcl and direction of an
employer for wages or other remuneration.” N.J. Stat. Ann. §
34:15 2(b). The salient question in D’Annunzio was whether the
plaintiff was an "“employee” entitled to bring suit under CEPA.
See 152 N.J. at 121.

This Court began its aralysis by observing that the
definition of remployee” :n CEPA ({(unlike the definition of
“employece” in the WPL) does not exclude "independent
contractors” from the ambit of CEPA's coverage. See 1id. As
such, the determinative gquestion 1in D’Annunzio (unlike the
determinative guestion here) did not hinge on whether the
plaintitt was an “independent contracter”; indeed, the Court
suggested that Mr. D‘Annunzio might have been both an
independent contractor under the common law and an “employee”

under CEPA's expansive definiticn of the term. See id. ("It is

beyond cavil that |[CEPA‘s definitjon of ‘employee’] includes

more than the narryow band of traditional employees.”!. Instead,




the critical issue 1n D’Annunzic was whether the plaintift met
CEPA's particular definition of “employee”. See id.

Tc answer that question, this Court directed that courts
emplcy a three tiered approach. See id. at 122-23. First,
courcs must apply a 1l1l2-factor test that is "a hybrid that
reflects” the test found in the Restatement § 220(2). Id.
Second, ccurts must then apply "“ar eccnomic realities test”
assessing the worker’'s economic dependence on the work
relationship. Tl ar 22 Finally, courts must ask whether
“there has been a functional .rntegration cf <the employer's
business with that ot the person doing the work aL issue.” Id.

D’Annunzio provides no helpful gu.dance to determine thre
definition of “independent ccntractor” under Lhe WPL. As
discussed :n § I11I(A){2){c), the criticali gquestion regarding
employee status under the WPL 1s whether the individual was an
“independent contractor” as the term was unaerstood by the
commorr law (and thus the Legislature]} In 19565, Becauge

D’Annunzic interpreted a statute that does not exclude from 1its

coverage an “independent contractor” and that was cracted 2.1

years after the WPL, and because U’Annunzic contains neo
discussicn cf what “independent contractor” meant circa 1965,
D’Annunzio does not answer the critical quest:on here. See Fia.
& Depcsit Co. v. Abagnale, 57 N.J. Super. 132, 143-34 (Law. Iv.

1967) (“[Tlhe intent of the Legislature must bpe gathered in




light of conditicns and circumstances prevailing at the time of

enactment. A new meaning may no. be given the words of an old

statute in ccnsequence cof changed cornditions probably not

fcreseen by the Legislature.”).

(b) There Is No Indication That The
Legislature Defined “Independent
Contractor” As Per The “ABC Test.”

In addition to arguing for the D‘Annunzio test, ?Plaintiffs
ccntend in the alternative that the Court might apply the "ABC
test” to determine whether an individual is an “independent
contractor” under N.J. Stat. Ann. § 34:11-4.1 and thus excluded
from the WPL's coverage. (Pbl17-20.)

The "“ABC test” is not a product of the common law; it is a
creature ot New Jersey’'s unemployment statute, under which an
individual is a non-employce when the following criteria are
satisfied:

(A} Such individual has been and will
continue to be free from control or
direction over the performance for such
service, both under his contract of service
and in fact; and

(B) Such service 18 either outside the usual
course of the business for which such
service is performed, or that such service
is performed outside of all the places of
business of the enterprise for which such
service is performed; and

(C}) Such individual :is customarily engaged
in an independently established trade,
occupaticn, profession or business.

N.J. Stat. Ann. § 43:21-19(i) (6) (A) (C} (2013).




According to Plaintifts, because the New Jersey Department
of Labor has concluded that the "“ABC test” applies to claims
under the WHL, this Court should therefore afford “substantial
deference* to the CPepartment and apply & "ABC test" to
Plaintiffs’' WPL claim. {Fb17-28).

Plaintiffs’' argument fails fcr [ive reasons.

First, it 1s a non sequiter. That New Jersey’s Depar:iment
of Labor and Workforce Development believes that the "ABC test”
should apply to one statute does not imply that Lhe Department
believes that the "“ABC tes:” should apply to another statute.
P_aintiffs do ncot sugcest Lhat. the Department has ever expressed
any view regarding whether the “ABC test” should be used
regarding a WPL claim. ven it this Court were inclined to
*defer” to the Department, therefore, there is nothing to defor
co.

Second, if the Department had expresscd any view apout the

proper test for determining employment status under the WPL, the

Department’'s view on that strictly legal issue woculd have been
entitled to no deference. £ee Utley . Dep’t of Labor, 154 N.C.
534, 551 (N.J. 2008) ({Courts are “in nc way bocund by the
agency’'s interpretatiorn of a statute or its determinaticn of a
strictly legal issue.”). Hence Plaintifis’ inabi:liry to point

to any instance in wikich any ccurt has deferred to the




Department’'s opinion that the “ABC test” should apply to WHL

claims, much less WPL claims.®

Thard, the “ABC test” is the product of a unique
legislative scheme that has nothing to do with the WPL. The
Legislature intended New Jersey's unemployment compensation
regime to provide for “the relief of emergencies in which
claimants have been caught.” Cliveri v. Y.M.F. Carpet, Iac.,
286 N.J. S11, 526 (N.J. 2006) (citation omitted). The statute
is therefore designed to effect "“speed of decisicn-making” and
“che almost presumptive payment of benefits.” Id. Considerirg
the unique, “emergency” purposes animating the unemployment
srtatute, it makes sense that the Legislature departed from the
common-law test of employee status and mandated the use of the
broader “ABC test” to determine eligibility for unemployment

compensaticn. There i1s no evidence, however, that the unique

S plaintiffs do not point tc such a case because they cannot. A
Lexis Nexis secarch of New Jersey State Court decisions and
District of New .ersecy decisions using the search term “ABC
test” resulted in only thirteen cpinicns. Eleven applied the
ABC test in the unemployment compensation context. Cne case
app.:ed the test in the context of New Jersey’'s Temporary
Dasability Benefits ZLaw, which :1s part of the same statutory
scheme as the unemployment statute. See Special Care of N.J. v.
Bd. of Rev., 327 N.J. Super. 197, 208, 210-12 (N.J. Sup. Ct.
2000) . Only an unpublished decisicn by the District of New
Jersey involving a pro se plaintiff applied the ABC test in the
conrex: of state labor laws, without explaining why it appliec
the test. See Hicks v. Mulhallan, 2008 U.S. Dist. LEXIS 36362,
at **14-15 (D.N.J. May 5, 2008) That opinicn provides ro
principled support for applying the ABC test to a WPL claim.
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legislative intent :nspiring the unemplcyment law played any
role ir tke enactment of the WPL.

Fourth, and relatedly, the Legislature wrote the ASC test
into the unemployment statute well before 1965. See Electrolux
Corp. v. Bd. of Rev., 129 N.J.L. 157, 158 (N.C. 1942). Wahen the

Legislature passed the unemployment statute, it intended to

cover a broad array cf .nd.v.duals. To etfect that intent, the

Legislature included, within the text of the statute itself, an

"ABC test"” abrogating the common law and extending the statule’'s
reach to at _least some individuals whe wculd not have been
deemed employces under the Restatement test. Yet, in 1365, when
the Legislature enacted the WPL, it did nc such thing, which
strongly implies that the Legislature did not wish to depart
from the common law’'s understanding of "“independent contractor”
when it used that term in the WPL. See In re Plan for the
Abclition of the Council on Affcrdable Housing, 2013 N.J. LEXIS
727, at *49 ("when the Legislature has carcfully employed a rterm
in cne place and excluded it 1n another, .t should not be
implied wnere excluded.”) {internal gquotes and citatiors
omitted) .

Fifth, the WPL is a penal statute. See Dep’t of Labor V.
Asbury Metropoiitan Hotel Co., 8C N.J. Super. 428€, 492-93 (App.
Div. 1963). As such, the statute‘'s reach must be narrowly

construed, see id., whickhk militates toward a more rarrow




definition of “employee® or (to state the converse principle) a
broader def.nition of “independent contractor.” See Belcufine
v. Aloe, 112 F.3d 633, 63% 40 n.7 (3d Cir. 1997) (Alito, J.)
(because Pennsylvania’s analog to the WPL is a .penal statute,
its definition of “"employer” must be narrowly construed).
(c) There Is Nc Indication That The
Legislature Defined "“Independent
Contractor” As Per The “Economic
Reality” Test.

Toward the end cof their brief, Plaintiffs discuss using the
“economic reality” test tc determine whether an individual is an
indepencent contractor under the WPL. (Pb20-22).

The “economic reality” test applies tc wage claims under
the FLSA. Under that test, courls ccnsider a non-exhaustive list

\

of four factors, including (1) hiring and firing authority; (2)

authority over work 1rules and assignments; (3) day-to-day

supervision, including the authority to discipline; and (4}
control cover workers' records, to determine whether an
individual is an independent contractor. See In Re: Enterprise
Rent-a-Car Wage & Hour Emp. Practices Licig., 683 F.3d 462, 467-
69 (3d Cir. 2012).

The operative word, however, 18 “non-exhaustive.” Courts
must take into account "“the total employment situation,” 1d. at
469, such that any factor relevant to the Restatement test could

be relevant tLc the “economic realities” test as well. See




Hargrove, 2012 U.S. Dist. LEXIS 43945, at *l14 (Restatement
analysis regu.res ccurts to consider “all of the incldents ol
the relaticnship”). For that reason, the “substantive
differences between” the Restatement test f(or the Darden test
which derives ftrom the Restatement) and "“economic realities”
test are “minimal." Shah v. Deaconess Hosp., 355 F.3d 496, 4929
(6th Cir. 2004).%*

The lack of any meaningful dil ence between the
Restatement test and the “economic reality” test may exp.a.n Lhe
tepid endorsement Plaintiffs give the “economic reality” test:
“Because cf the similarities betweer the statutory definitions
of employment in the FLSA and New Jersey wage laws, the Court

could understandably apply tLhe ‘eccnomic realily’ test here.”

(Pb21-22) .%

** Accord Murray v. Principal Fin. Group., Inc.. 613 F.34 943,
945 (9th Cir. 2010) ("no functional difference*): Estate of
Suskovich v. Anthem Health Plans of Va., Inc., 553 ¥.3d 559, 565
(7th Cir. 20C%) ("slightly aifferent”); McIntire v. Bowen-
Leavitt Ins. Agency, Inc., 1996 U.S. App. LEXIS 231331, at +*i?
n.6 {1oeh Cir. Dec. -7, 1996} {"in practice largel .
indistinguishable”); Simpson v. Ernst & Young, 100 F.3d 4236,
442 (éth Cir. 1996 ("no material difference”); loomis Cabinet
Co. v. Occupational Safety & Healcth Rev. Comm’'n, 1994 U.S. App.
LEXIS 1578, at *7 (9th Cir. Jan. 25, 1994) (*"substantially
similar”;.

*" plaintiffs cannot quite bring themselves to argue that the
Court actually should apply the “ecoromic reality” test to the
WPL; the farthest Flaintlffs can gc is to assure the Court that
they would "understand” it if the Court were (for some reason)
o retrofit the “economic reality” test onto the WPL.
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The FLSA and WPL, however, lack any  pertinent

“similarities.” The WPL clearly and unm;stakablﬁ excludes

*independent contractors,” as the term was understcod by the
common law in 1965, from the “employee|s]” covered by the
statute. N.J. Stat. Aan. § 34:11-4.1. The FLSA does not
contain an analogous provision. See 29 U.S.C. § 203(e). It
would make no sense to import into the WPL a test of
independent contractor status applicable Lo a statute that does
not explicitly carve out “independent contractors” from its
definition of employees.

Further, and relatedly, there is no reason to believe that,
in 13565, when the Legislaturc defined “employee” 10 exclude
*independent contractors,” it intended tc incorporate within the
WPL a test of independent-contractor status from the FLSA. In
the absence cf such evidence, this Court should not 2mport the
FLSA test of independent contractor status into the WPL. See
Burke, 11 N.J. Tax. at 35 n.3 (absent a "“showing that our
Legislature had [a foreign statute) in mind when it adopted” a
New Jersey statute, New Jersey courts will not construe the two
statutes in pari materia) (citing 2A Sutherland, Statutory
Construction § 51.06 (4th ed. 1984)).

Notwithstanding Flaintiffs’ attempt to propose sundry tests

that wculd write -he “independent contractor” exclusion out of

the WPL, the Legislature wrote that exclusion into the statute




in plain Bnglisk. To give effect to the leg.slative intent, the

Court must define “independent contractor” as rthe term was

commonly understood in 1965. Tahe Court shouldéd therefcre hold
that (1! where the putative emplcyer had no contractual
cbligation to pay wages to the putative employee, employee
status does not exist under the WPL; and, (2) tor plaintiffs who
clear that threshold, § 22C(2) of the Restatement (Seccnd) of
Agency defines status as an employ<e cr “independent contractor”

under the WPL.

B. Because Plaintiffs Have No WHL Claim, This Court
Should Reformulate The Certified Question To Exclude
Any Reference To The WHL

This Court should not decide the test for emplcyee/ncon-
employee status under the WKL, because any such opinion would be
an abstract, advisory opinion having no effect on the outcome of
this case,.

To elaborate, this Court certified the £fcllowing guestion

under Rule 2:12A:

Under New Jerscy law, which test shou.d a
court apply o determine a plaintitf's
employmen: status for purposes Of the New
Jersey Wage Payment Law, N.J.S.A. § 34:11-
4.1, et seq., and the New Jersey Wage and
Hour Law, N.J.S.A. § 234:11-56a, et secq.?

Rule 2:12A-1 gives this Court Lhe discretion to answer a
questicn of law certified tc it by the Third Circuit it, and

cnly if, “the answer may be determinative of an issue pending in




the Third Circuit. . . . N.J. R. App. P. 2:12A-1. Rule 2:12A-
1 thus manitests a longstanding principle: the courts of this
State will not “render adviscry opinions or functicn in the
abstract.” Indep. Realty Co. v. Township of N. Bergen, 376 N.J.
Super. 295, 301 ({(App. Div. 200%) (citing Crescent Pk. Tenants
Ass'n v. Realty Equities Cerp., S8 N.J. 98, 107 (1971)). Nor
will this Court entertain the issue of any third party that
attempts to interject itself intc a dispute. County of Bergen
v. Port of N.Y. Auch., 32 N.J. 303, 307 (N.J. 1960). Thus, the
only issues that this Court may decide are “concrete contested
issues conclusively affecting adversary parties in interest.”
Independent Realty Co., 376 N.J. Super. at 301 (citing New
Jersey Tpk. Auth. v. Parsons, 2 N.J. 235, 24C (N.J. 1949)).

This case presents no concrete, contested issue regarding
the WHL. As discussed in § II, and as Judge Sloviter recognized
during cral argument before the Third Circuit, Plaintiffs never
raised a claim under the WHL in their Complaint. Even more
critically, Plaintiffs never argued in their briefs before the

v

Third Circuit that they were entitled tn relief under the WHL.

Accordingly, even i1f Plaintiffs had raised a WHL claim in their

Complaint, they would have waived that claim by failing to brief

it befcre the Third Circuit and thus may never obtain any relief

under that statute, regardless of any opinion this Court might




issue . '* NELP's eleventh-hour attempt o inject an ilssue
pertaining o the WEL into this dispute does nct change that
analysis. "’

Because Plaintifts cannot recover under the WHL, the
correct standard fcr deciding employee status under that statute
i3 not a concrete, contested issue thar could affect any
adversary party in interestiL. It follows L. .t this Coust may
not, consistent with Rule 2:12A and the Court’'s own
jurisprudence, reach that issue now. The Court should therefore

exercise the discretion aftordesd it under Rule 2:12A-2 and

* See, e.g., Skiies v. City of Reading, 449 Fed. App. 133, 156
n.4 (3d Cir. 2011) ("Skiles does nol raise any arguments in his
opening brief on appeal regardinc the District Court's dismissal
of his First Amendment freedom of association claim. This cla:im
i8 waived."); United States ex rel, ilecki-Simke v. Chubb
Institute, 442 Fed. Appx. 754, 763 [(3d Cir. 20.7) (claims nct
raised on appea. are waived): Beaczer East, Inc. v. Mead Corp.,
525 F.3d 255, 263 (3d Cir. 2008) (same}; see also Caterpiliar
Inc. v. wWilliams, 482 U.S. 38¢&, 398 99 (.987) (plaintiff i3 the
*master of the complaint” and may eschew certain claims).

‘* See Gen. Eng’g Corp. v. Virgin Islands Water & Power Auth.,
805 F.2d 88, 92 n.5 (3d Cir. 1986) (barzing “exceptiona.
circumstances,” such as jurisdictional issues, "new Issues
raised by an amicus are not DProperly befcre the court.”): Golden
Gate Rest. Ass’'n v. City and Cnly. of San Francisco, 546 F.3d
639, 653 (9th Cir. 2008) {(“We need nct consider arguments ra.sed
golely by an amicus, particularly when they were not ra.sed
before the district ccurt and when they are in tension with the
strategic position taken by the liticants.”); Reslident Councii
of Allen Parkway Viil. v. United States Dep’'t of Housing & Urban
Dev., 980 F.2d 1043, 1049 (5th Cir. 1993! ("[Aln amicus cur:iae
generally cannct expand the scope of the appeal tc implicate
issues =tha:t have not been presented by the parties to the

appeal.” ).




refcrmulate the certif:ited issue to excise any question

pertaining to the WHL.

C. Employee Status Under The WHL Depends On (1) A
Contractual Obligation For The Defendant To Pay The
Plaintiff Wages and (2) Application Of The "“Economic
Reality” Test.

The  WHL, N.J. Stat. Ann. §§ 34:11-56a-34;11-56a30,
principally coverns employees’ rights to a minimum wage and
covertime compensaticn. Enacted in 1966, see id. at § 34:11-56a,
the WHL was mcdeled on the FLSA. Thus, the WHL and FLSA define
emplcyee in nearly identical terms. Coempare N.J. Stat. Ann. §
34:11-56al (h) {2013) (**Employee’ includes any individual
employed by an employer*), with 29 U.S.C. § 203(e) (1) (2013)
{Subject to certain exceptions, "“‘employee’ means any individual
employed by an employer.”)

Should the Ccurt elect to decide the standard for
determirning employee status under the WHL, the Court should
adopt a two-tiered analysis, holding that the contractual

obligation to pay wacges is a necessary, but insufficient,

element cf employee status under the WHL. For plaintiffs who

clear that hurdle, the next questicn shculd be whether that
contract rendered them the defendant’'s employees or whether they
remained independent contractors. To decide the latter
guestion, courts should apply the same “economic reality” test

useé to determine employee status under the FLEA.




“[Llegislative adoption of a foreign statute Includes
judicial interpretations of that statute as of the time of
adoption.” Oswin, 129 N.J. at 309; Singer & Shambic Singer,
Sutherland Statutes and Statutery Construction § 47.30. when
the WKL was enacted in 1966, and the Legislature adopted an
essentially identical definition of “employee” as that corntained
in the FLSA, judicial interpretations had 1long establishec
beyond debate that the rather circular definition of “employee”
in the FLSA encompassed any individual whe was an employee under
the “economic reality” test. See, e.g., El.en C. Kearns et al.,
The Fair Labor Standards Act §3.II.3 C (1995 & Supp. 2013)
{citing, inter alia, Ructherford Food Ccrp. v. McComb, 331 U.S.
722 (1947)). 1t follows that this interpretation of “employee”
is included in the WHL. It is therefore unsurprising that
courts have repeatedly used the “eccnomic reality” test to
determine employee status under the WHL.™ This Ccurt shculd

embrace that approach.

° see, e.g., Adam: v. Cardo Windows, Inc., 2013 U.S. Dist. LEXIS

102447, at *13 (D.N.J. July 23, 2013}); 2Zas v. Canada Ury
Bottling Co., 2013 U.S. Dist. LEXIS 90418, at **1C-11 (D.N.J.
June 27, 2013); Chen v. Century Buffet and Rest., 2012 U.S.
Dist. LEXIS 4214, at *#*5-1C {(D.N.C. Jarn. 12, 2012}; Shakib v.
Back Bay Rest. Group, Inc., 2011 U.S. Dist. LEXIS 112614, at
»48-14 (D.N.J. Sept. 30, 2021}; Su v, Lz, 20 U.S. Disz. LEZXIS
84168, at **12-17 (D.N.J. Aug. 1, 201l); Harris v. Scriptfleet,
Inc.., 2011 U.S. Dist. LEXIS 139870, at *4 (D.N.J. Dec. 6, 2011);
Ping Chen v. Docmino’s Pizza, Inc., 2009 U.S. Dist. LEXIS 56362,
at **12-13 (D.N.J. Oct. 16, 2009); Ortiz v. Paramo, 2008 U.S.
Dist. LEXIS 72387, at **11-17 (D.N.J. Sept. 19, 2008;.
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Under the “economic reality” test, Jjust as under the
Restatement test, remuneration is an independe:t, antecedent
requirement tc the application of any multi-factor test. Juino,
717 F.3d at 435-40. Therefore, the first tier of analysis of a
piaintiff's alleged ~mplcyee status under the WHL shcoculd require
the plaintiff to prove the defendant's ccntractual cbligaticn to
pay wages to him or her. The employment status of plaintiffs
who clear that threshold should then be assessed under the
rmultifactor analysis applicable tec FLSA claims, which focuses on
(1} hiring and firing authority; (2) authority cver work rules
and assignments; (3) day-to-day supervisicn, including the
authority to discipline; and (4) control over workers' records.
See In Re: Enterprisc, 682 F.3d at 468-69.

Because there are cases (although this 1s not onc of them)
in which WHL claims coexist with claims that call for
application of the Restatement test, it would also aid the
analytical task of lower courts if this Court were to note that
tahe “economic reality” test is not materially different from the
Restatement test, and that a principled application of either
test should ordinarily .ead to the same result. See, e.g.,
Murray, €13 .34 at 945; Estate of Suskovich, 552 F.3d at 565;
Shah, 355 F.3d at 499; McIntire, 1996 U.S. App. LEXIS 31331, at

*10 n.6; Simpson, 100 F.3d at 443; Loomis Cabinet Co., 1994

U.S. App. LEXIS 1578, at *7; sec also Broussard v. L.H. Bossier,




Inc., 789 F.24 1158, 1160-61 (5th Cir. 1.986) {appiying “economic
reality” test to personnel of independent delivery compaty, Lat
incorperating Restatement factors!.

The Court should not engraft cnto the WHL the “relative
nature the wecrk” test, "ABC test” or the D 'Annunzic test to
determine emplcyee status,

As to the *“relative nature of the work” test, for the
reasons set forth in § IIZT{A)(2)(c){1i), as of 1966, Lhat test
had a limited role tc play in ore narrow area of New Jersey law,
Workmen's Compensation. There 1is, accor jiy, no basis for
concluding that the Legislature intended to asopt that standard
as the method for determinirg emplovee/non-employee status under
the WHL.

Regarding the "ABC test,” fcur of the five reasons why the
“"ABC test” should not apply to the WPL, discussed .n §
ITII(A) (2){d) (ii) (b), apply with equal force to the WHL. The one

nuance is that the Department of Labor and Workforce Development

opired in 1995 that the “ABC test” "“will De used to determine

whether an individual is an employee or independent contractor
for purposes cf the Wage and Hou:r Law.” N.J.A.C. § 12:56-16.1
(2013) .

As noted in § I111(A)(2)(d)(ii)(b), however, courts are nol

obliged tc provide any deference to the Department’'s opinion on

this pure issue of law. See Utley, 194 N.J. at 551; Kingsley v.




Hawthorne Fabrics, Inc., 41 N.J. 521, 528 (N.J. 1964) (“An
administrative agency may not under the guise of interpretation
extend a statute to include persons not intended, nor may it
give the statute any greater effect than its language allows.").
Further, in point of fact, courts do not defer to the
Department’s view on his issue: since the Department enunciated
this peculiar legal principle, not a single court has agreed
with its position. Cur research has uncovered no case in which
any court has relied on the Department’'s interpretation. we
have, hcwever, found eight cases (cited in footnote 20) in which
courts have appliecd the “economic reality” test to determine

whether an individual is an employee or independent contractor

for purposes of the WHL. Considering that there 1s no evidence

that, wnen the Legislature defined “employee” under the WHL in

1966, it had in mind the “ABC test,” it 1s unsurprising that no
courts have follcowed N.J.A.C. § 12:56-16.1.

The same prcblem dooms Plaintiffs’ argqument that the Court
snhould engraft the D’Annunzio test onto the WHL: there is no
indicaticn that, when the Legislature eracted the WHL in 1966,
it had in mind a concept of “employee* that this Court would not
enunciate until 2007. See Fid. & Deposit Co., 97 N.J. Super. at

143-44.




This Court Should Reject Plaintiffs’ Invitation To
Make It Even More Difficult To Discern Who Is ind Who
Is Not An Employee.

For the reasons set forth above, the outcome of <the
certified question is dictaled by evidence of Lhe Legislature’'s
intent in 1965 and 1966, when it respectively enacted the WPL
and WwHL. The certified questicn does not hinge cn appeals O
emction or debates about what the lLegisliature should have done
when it enacted the statutes. Thexre is, therefore, no need %o
detain the Court with a discuss.on of mocdern-day politiciars’
views about worker classificatiorn or the merits of different
poliicies that might inform the issue.

At pages 25 throuch 31 of their brief, however, Plaintiffs
do just that, digressing into a syllabus of the alleged horrors

of misclassification and a discussion ct what certain

politiciars and opinion-makers think ought to be dene about the

subject. Pla:ntiffs flavor their analysis wilk insinuations
that misclassificaticn is the product o©f corporate rapacity
(“employer schemes tc evade payin¢g unemployment taxes”! (Po20)
arnéd a cheap snhot at Sleepy’'s (“Sleepy’s misclassification of ils
workers as independent contractors hurt [sic. low-wage workers
and law-abiding tusinesses”) (Pb30).

To ceal with these issues in reverse order, Plaintiffs fail
to menticn that the one court to consi:der the evidence has

concluded that Sleepy’'s classification of Plaintiffs as non-




employees did not hurt anyone bul instead was - “overwhelmingly”
- the correct conclusiocon. Hargrove, 2013 U.S. Dist. 43949, at
5. It is one thing for Pla.ntiffs to disagree but, in light
of the District Court’'s analysis, Plaint:ffs should at least
concede that a debate about whether they were correctly
classified is a not a clash between good and evil. Plaintiffs
treat Sleepy's disagreement with them as a sure sign of
wickeaness, however, because they hope that, by poriraying this
case as a cartoonish battle between l.ght and darxness, they can
overcome the flaws in their legal analysis.

Turning to Plaintiffs’ attempt to lay the confusion
recarding worker classification at the feet of greedy
corporations, the misclassification problem does not exist
because malevolent corporations have set out to undermine the
puclic fisc and worker protections. The problem exists because
companies respcnding to rational economic incentives to coniract
with third-party vendors’ face “an ever-expanding catalogue of
‘factors’'” dictating whether Lhe vendor’'s workers are considered
the company’'s employees. Carlscn, supra, at 299, As yeL new

tests and new factors prcliferate, “the resulting multi-factored

Here, for example, Sleepy’'s wished to avoid incurring the cost
of purchasing or leasing the trucks that would have been
necessary to carry out its deliveries “in house.” It therefcre
contracted with delivery businesses, such as Plaintiffs’, that
owned tLheir own trucks or leased those trucks from third

parties.




analysis becomes more complex and its outcome Less predictable.”
Id.”* That lack of predictab...ty, ia turn, undermines Lae rule
of law. See Cass, supra, at 7; see also Landgraf v. USI Film
Prods., 511 U.S. 244, 265 (199%4) (rule cf law requires taat
parties “"have an oppcertunity tc know what the law is and to
cenform their conduct according.ly”!).

Th.s Court’'s role in remedy.ng that problem :1s limited. To

the extent that definitions of ‘“employece” or “independent
contractor” in various statules are unclear, Legislatures
created that problem, and only Legislatures can rectify it Jee
Marbury v. Madison, U.8. (i Cranch) 137, 177 (1803) i(courts
decide what the law 1is, not what it shou.d be);
Carlscn, supra, 22 Berkeley J. Emp. & Lab. L. at 366 (proposing
*a range of possib:lities [or statutory reform,” not new
judicial interpretaticns, to remedy confusicn about worker
class.f.cation).

What this Court can do, however, 1is avoid making the
confusion regarding workxer classification worse by add.ng tc the

mix yet another test (or other tests) Zfor defining cmployee

2 plaintiffs’ brief unwittingly reinforces this very point.
Plaintiffs can do no better than point tc three different tests,
each ocne of which might govern their status as Sleepy’'s
amployees. Plaintiffs’ _.nability to peoint with contidence to
any one standard for determining employee stdtus cshows _ust how
bew:.dering this area c¢f the law can be. There 15 no reason to
make matters worse by adopting an entirely new test of employee
status for claims under the WPL or Wage and Hcour Law.
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status under the WPL or WHL. The Legislature intended for the
well-estaclished Restatement test to apply to the W2L, and the
“economic reality* test to apply to the WHL. These tescs are

sufficiently developed so as to offer companies and workers a

degree of predictability. To the extent that policy

considerations play any rcle in the Court’'s analysis, those
should be the salient concerns.

IV. CONCLUSION

Sleepy's respectfully requests that the Court hold that (1)
a contractual obligation for the defendant to pay the plaintiff
waces 15 a necessary, but :insufficient, element of employee
status under the WPL; and, (2) where the plaintiff can clear
that hurile, an analysis cf § 220(2) of the Restatement (Second)
of Agency determines status as an employee or “independent
contractor” under the WPL.

v

The Court need not and should not reach the question of
what test determines employee status under the WHL. If the
Court elects to reach that issue, hcwever, it should hold that
(1) the contractual oblication for the defendant to pay the
plaintiff wages is a necessary, but insufficient, element of
employee status under the WHL; (2) the “economic reality” test
applicable to claims under the FLSA governs plaintiffs who clear

that threshold; and (3) there is no material difference between

the Restatement and “economic reality” tests.
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