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PRELIMINARY STATEMENT

It is the position of the State of New Jersey that any
award of workers' compensation must be reduced by an award of an
ordinary disability pension based upon the same disability. It has
been the longstanding public policy in New Jersey that dual
recoveries for the same injury must be prohibited. This policy has
consistently been repeated in our legislative enactments and
judicial decisions. N.J.S.A. 34:15-43 and N.J.S.A. 34:15-29 both
prohibit a dual recovery of workers' compensation and disability
pension benefits and require the court to reduce any compensation
award to achieve the legislative intent that double recoveries
should be prevented.

The outdated idea that the double recovery bar in
N.J.S.A. 34:15-43 did not apply to all disability pensions was
discredited by Conklin v. City of East Orange, 73 N.J. 198 (1977) .
In specifically overruling the trial judge's ruling that the
statute only applied to an accidental disability pension, the Court
held that it "applies whether the retirement is for accidental
disability or as here, ordinary disability. The statutory purpose
is to allow the employee the more advantageous of the respective

benefits, but to require the offset heretofore mentioned in order

to avoid double recovery for the same disability." Id. at 205.




Likewise, the Supreme Court in Bunk v. Port Authority,
144 N.J. 176 (1996) held "an underlying theme of the Workers'
Compensation law is that there should not be duplicate payments for
the same disability. Granted there is no provision in the PA
pension requiring or allowing setoff, the question is one of the

legislative intent." Id. at N.J. 189. The court in referring to

the 1995 amendment of N.J.S.A. 34:15-43, which is central to the
dispute in the present case, stated "“we agree that the recent
amendments reaffirm the legislative intent to integrate workers'
compensation and retirement disability benefits ... the practical
method of integration of benefits is to reduce dollar for dollar
the New Jersey workers' compensation award", from the ordinary
disability benefits. Id. at 193.

There is no statutory or judicial support for an argument
that a double recovery should be allowed solely in cases involving
ordinary disability pensions. If that was allowed, the petitioner
would initially receive over 120%' of her salary from a combination
of her pension, social security disability and her total disability

award in workers' compensation. Cost of living increases in the

* Due to recent amendments of the pension statute increasing
benefits, this would now be 123.6% for individuals who presently
retire with an ordinary disability pension and also obtain workers'’
compensation total disability and social security benefits.
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pension and social security would continue to increase that
percentage in the future. No other combination of disability
benefits will exceed 70% to 80% of salary.

It furthermore is the position of the State of New Jersey
that the opinion of the Judge of Compensation concerning the nature
of any new occupational exposure as well as his finding of total
disability is not supported by sufficient credible evidence in the
record. While a Judge’s findings are generally entitled to
deference they must still be supported by articulated reasons
grounded in evidence. The Judge’s findings concerning the
occupational exposure after 1998 are not supported by the testimony
or facts in the record. Likewise, the Judge’s decision concerning
permanent disability must be based upon objective medical evidence
in the record. Here, the opinion of the petitioner’s medical
expert is based solely upon the subjective complaints of the
petitioner. The doctor’s medical examination fails to show any
objective evidence of a change in the petitioner’s condition since
her last award in 1998. Therefore, this expert’s opinion of total
disability, an opinion he held for years prior to the petitioner
actually stopping work, is merely a “net opinion” which cannot

support an award of compensation.
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The Judge of Compensation clearly abused his discretion
when he ordered that the payment of counsel fees and costs be
delayed until after the petitioner was approved for social security
disability. This maneuver resulted in the State losing its
entitlement to a social security offset of the workers’
compensation award for 19 1/7 weeks. It is improper to enhance the
petitioner’s award in this manner at the State’s expense. Counsel
fees and costs in workers’ compensation cases are always paid from
the initially accrued compensation benefits. These benefits accrue
from the start of the permanent disability period. If that had
been done correctly in this case, rather than the six months delay
ordered by the Judge, the State would receive its entire credit
against the social security award. This is a savings of $4,508.14
being the difference between the $93.69 per week offset rate and
the full total disability rate of $329.19 per week for the 19 1/7
weeks ordered by the Judge.

For these reasons, and the ones that follow, the Judge of

Compensation’s decision should be resolved.




PROCEDURAL HISTORY

The petitioner, Tami Rosales, began her employment as a
clerk typist with the County of Ocean in 1989. The petitioner’s
original claim petition, 91-15164, was filed in 1991 against the
County of Ocean and it alleged a bilateral carpel tunnel syndrome.
This claim resulted in a Judgment against the County for 25% of
partial total on July 24, 1995 (Aa4). The State of New Jersey took
over the operation of the County courts in 1995. The petitioner
thereby became a State employee but her job duties remained
unchanged.

The petitioner filed claim petition 95-034926 (Aal) on
September 20, 1995 which alleged occupational injuries to both
hands, arms and neck while employed by the State of New Jersey.
The State filed an Answer denying the claim on April 25, 1996
(Aa2) . The claim resulted in a Judgment increasing the
petitioner’s disability to 45% of partial total of April 15, 1998
(ha6). This award was for bilateral carpel tunnel, right trigger
finger release and right ulnar nerve release.

The petitioner filed an Application for Review or
Modification of the formal award under claim petition 95-

034926 (Ra8) on March 3, 1999. The State filed an Answer to this
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application and noted that the prior award was still being paid
(Aa9) . The petitioner also filed claim petition 99-007099 that
alleged a continued occupational exposure to her hands, arms,
shoulders and neck (Aal0). The State filed an Answer denying this
new occupational exposure (Aall).

The petitioner filed her application for an ordinary
disability pension on October 5, 1999 despite the fact that she was
still working (Aal84). She also filed a Notice of Motion and
Verified Petition to Join the Second Injury Fund on October 13,
1999, which claimed she was totally disabled (ARal3). The
petitioner continued working into November 1999 (2T12-8 to 15).°
There was a Pre-Trial Memorandum prepared on May 30, 2000 (Aa27).

The matter was tried over several days before the
Honorable Lawrence Moncher as a bifurcated Second Injury Fund
Trial. Judge Moncher entered an interim order for benefits on
January 2, 2002 (Ra48). The Judge determined that the petitioner
was totally disabled due to her occupational activities through

1999 in combination with her prior disabilities. Therefore, the

* Since there are several transcripts they will be cited as
follows: Rosales on December 15, 2000 (1T); Rosales on February 27,
2001 (2T); Rosales on March 20, 2001 (3T); Dr. Riss on July 16,
2001 (4T); Dr. Riss on August 6, 2001 (5T); Dr. McClure on
September 17, 2001 (6T) and Oral Argument on July 9, 2002 (7T).
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Judge ordered that the matter be set down for a hearing to
determine the percentage of the Second Injury Fund’s
responsibilities (RAa47).

The Second Injury Fund agreed to the award for total
disability and did not require a second hearing. The State of New
Jersey sought to have its responsibility reduced pursuant to
N.J.S.A. 34:15-29 and N.J.S.A. 34:15-43 because the petitioner was
also receiving an ordinary disability pension from her employer for
the same injuries. This issue was briefed and argued on July 9,
2002 (7T). The Judge of Compensation denied the motion for an
offset and made his final findings in a decision on September 23,
2002 (Aa52). A judgment was entered on claim petition 99-007099
(Aa80) on November 4, 2002 and a dismissal (Ra87) was entered on
claim petition 95-34926 since the Judge held that the entire
increase in disability was due to the occupational exposure
following the last award. The State of New Jersey filed a Notice

of Appeal from this decision on December 19, 2002 (Aa89).

=




STATEMENT OF FACTS

Employment and Litigation History

The petitioner, Tami Rosales, a divorced mother of one
child, was born on November 25, 1963 (Aal). She obtained an
associates degree in college and took additional hours toward her
final degree (1T9-4 to 12). Her only prior employment was as a lab
tech for less than a year (1T9-5 to 1T9-6).

The petitioner was hired by the County of Ocean as a
clerk typist in 1989 (1T10-1 to 4). She filed her first
occupational claim alleging that her work on computers caused her
to develop bilateral carpel tunnel syndrome in 1991 (pal1s) .

The petitioner had her first surgery for a carpel tunnel
release and a decompression of the right ulnar nerve on April 5,
1991 (RAal27). The petitioner’s medical expert, Dr. Martin Riss, in
1991, found that after the first surgery she had a disability of
40% of the right hand and 20% of the left hand (Aal05).

The petitioner submitted to a second right carpel tunnel
release and an ulnar never release on July 21, 1993 (Aal4é). Dr.
Riss, following these surgeries, examined the petitioner in 1994
(Aa108) and was of the opinion the disability had increased to 65%
of the right hand and 45% of the left hand (Aallo). The

petitioner’s complaints at that time were pain and numbness in both
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hands, her fingers were stiff and she could not open her right hand
all the way (Ral09). Her wrist movement was restricted and her
grasp was weak (Ral09). She would limit her writing and limited
her activities (Aal109). Inclement weather aggravated her hand pain
(Aa109). This claim resulted in an award of 25% of partial total
for bilateral carpel tunnel syndrome in 1995 (Aa4) against the
County of Ocean.

The petitioner remained in her same position in the
courts; however, on January 1, 1995 she became a State judicial
employee when the County courts were taken over by the State of New
Jersey due to a change in the State Constitution. The petitioner
filed a new claim petition against the State of New Jersey in
September 1995, two months after she had received the award against
the County of Ocean. This claim alleged that her continued
occupational exposure with the State had made her hands and arms
develop increased disability.

The petitioner had her next surgery on October 18, 1995
(Aal57). The surgeon performed a release of the right median nerve
and a right trigger thumb release (Ral59). She returned to her
employment in a light duty status (Aalll). Dr. Riss examined the
petitioner on April 16, 1996 (Ralll). Dr. Riss was of the opinion

that the petitioner was totally disabled despite the fact that she
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was engaged in full time employment (Aall5). The petitioner had
similar complaints to those given at the prior examinations. She
added that she had lost her grip strength, dropped things and used
a brace on her right wrist (Rall2). She said her hand turns blue
and cold. She was unable to do heavy work, could not use a
computer and her everyday activities were limited (Aall2). Her
sleep, art work and sports activities were limited (Aall2).

The petitioner underwent another surgery on August 14,
1996 for an ulnar never transposition (Aalé7). The petitioner was
examined once again by Dr. Riss on January 16, 1998 (Aall6). Dr.
Riss was of the opinion that the new surgeries resulted in a
disability of 45% of the right arm and 35% of the right hand
(Aa120) . This was actually an improvement from his prior estimate
of 65% of the right hand in his 1994 examination (Aal1o0) . The
doctor once again ignored the fact that the petitioner was still
working full time and declared her totally disabled (Aal10). Her
physical complaints were essentially the same as in the prior
examination (Aall7). The petitioner was examined by the State’s
medical expert, A. Gregory McClure on October 9, 1996 (Aa204). The
doctor received basically the same complaints as Dr. Riss. Dr.
McClure stated in a supplemental report (Aa212) that he was of the

opinion the surgeries in 1995 and 1996 caused a disability of 7
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1/2% of the right arm (Ra212). It was based upon these reports
that the Judgment for 45% of partial total was entered on April 15,
1998 for bilateral hand disability and right ulnar nerve disability
(hab) .

The petitioner reopened this 45% award in less than a
year and sought an increase in disability (Aa8). She also filed a
new claim petition stating her duties over the prior year had
worsened her condition (AalO).

The petitioner said that, after the 1998, award her job
was changed to a receptionist for the Superior Court because this
was light duty (2T17-12 to 15). She now worked the front counter
and a three line switchboard (2T14-3 to 23). She took care of
customers and used the computer (2T14-3 to 23). She was no longer
required to pull files because it caused pain and co-workers would
help with her duties (2T20-2 to 11). She used a headset for her
telephone which was given to her so she no longer had to hold the
telephone (3T12-1 to 16) and this helped. She took more frequent
breaks after she was relieved of her filing duties in 1998 (3T10-19
to 3T11-3). She was also relieved of the duty to open any mail
during her last two years of employment (3T16-11 to 20). Her job
now was mainly to photocopy, answer and transfer telephone calls

and talk to the customers (3T13-1 to 3T144-24).
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Following the 1998 hearing, the petitioner has had no
additional surgery. A nerve conduction study performed on March 2,
1999 was positive for a left ulnar neuropathy at the elbow (Aal73).
A nerve conduction study on April 6, 1999 found a mild worsening of
the right carpel tunnel syndrome and an improvement in the right
ulnar neuropathy compared to a 1995 study (pal17e6) . The
petitioner’s treating doctor said he had nothing more to offer her
except another surgery to the left elbow (2T26-8 to 15 - The
petitioner chose not to have any further surgery (2T37-2 to 13).
She testified that all her complaints had worsened (2T32-21 to 25).
In October 1999, the petitioner filed for total disability from the
Second Injury Fund even though she was still working (Aal3). The
petitioner said she continued to work because she needed to support
herself and child (2T34-1 to 9). She continued to work until
November 1999 when she reached ten years of employment and had the
minimum time needed to qualify for a disability pension (3T27-16 to
3T28-9). She actually filed the application for the ordinary
disability retirement on October 5, 1999 (Aal185) before she had
even stopped working. The petitioner worked exactly the ten years
needed to qualify for the pension (3T27-16 to 3T28-9) and stopped
work just short of her 36 birthday. The petitioner also filed for

social security disability which was denied at first and an appeal
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was pending when she testified on December 5, 2000 (1T7-22 to 25).
She was granted social security disability in July 2001 (ARa280) and
it was made retroactive to May 1, 2000. Her ordinary disability
pension was made effective December 1, 1999 (Ra280).

The petitioner testified that since she stopped work in
1999 she does nothing all day (3T24-18 to 21). She has not
attempted any rehabilitation to be retrained for new employment
(3T25-1 to 3). She has not attempted to find any new employment
(3T31-15 to 3T32-25). However, she does her own housework,
shopping and laundry (3T31-15 to 3T32-25). She has chosen not to
have any further surgery because she felt she always got worse
after surgery and “I didn’t want to go through it anymore” (2T37-2
to 13). She is not under any active curative medical treatment and
takes occasional medication for inflammation (2T26-1 to 7).

Dr. Riss examined the petitioner for a final time on
January 10, 2000 (4T13-1 to 17). The doctor found impairment of
mobility (4T33-10 to 16) and loss of grip strength (4T34-1 to 9).
Once again he was of the opinion the petitioner was totally
disabled (4T41-1 to 16). Dr. Riss said that despite feeling the
petitioner was 100% disabled since 1996, he felt the petitioner’s
condition was worse in 2000 (5T24-5 to 10). The doctor was asked

to explain the basis for his estimates of disability and the
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apportionment for each body part. He was unable to explain his
opinion other than to say that the petitioner was totally disabled
(5T20-1 to 16). The doctor did admit that the loss of function of
the left hand was the same as 1998 except for minor changes in
supination and flexion (5T29-7 to 19). The loss of function in the
right hand was the same as 1998 except for minor changes in
extension and supination (5T30-3 to 10). The loss of function of
the right and left arms were the same as 1998 except for a minor
change on supination (5T31-1 to 11).

Dr. McClure examined the petitioner on September 28, 1999
(6T13 to 6T14-5). He found a full range of motion of both arms
(6T26-8 to 12). The doctor said he had no objective findings to
support the subjective complaints of the petitioner who he felt was
a symptom magnifier (6T28-10 to 16). He found no evidence of
atrophy which means she uses both her hands (6T33-1 to 4). He
found an excellent range of motion of the fingers (3T30-16 to 3T31-
7). Dr. McClure was of the opinion that there was no change in the
disability to the right arm, right hand and left hand (6T42-6 to
13). He did find a disability of 5% of the left arm due to the
nerve conduction studies (6T40 to 6T42-5). Dr. McClure was of the

opinion the petitioner could work with modification of her
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activities (6T44-19 to 6T45-3). She required a light duty position
(6T47-1 to 23).

Judge’s Interim Findings

Judge Moncher entered an interim opinion on January 2,
2002 (Aa28). The Judge found that between the last award on April
14, 1998 until the end of her employment on November 4, 1999 she
performed the same duties as in the past (Ra39). He found there
was no lessening of the frequency or the intensity of the work
(Aa39). He found the petitioner 100% disabled (Aa44). The Judge
felt she would have “retired” even sooner but wanted to work just
long enough to qualify for a disability pension (Aa42). He found
she retired because she now has sufficient income from social
security disability and her ordinary disability pension (Ra42).
The Judge found that Dr. Riss had a significant increase over his
prior examination (Aa43). The Judge said he gave little weight to
Dr. McClure’s opinion (Aa44).

The Judge ordered that the State begin making payments of
total disability from January 1, 2002 pending a hearing with the
Second Injury Fund (Aa46). He ordered that the payments be reduced
because of the petitioner’s receipt of social security disability

to $93.69 per week (Ra46). The Second Injury Fund chose not to
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require a second trial and agreed to the entry of a Judgment based

upon the interim order.

Dual Recovery Offset Issue

The remaining issue was the State’s motion to prevent the
petitioner from collecting both her full workers’ compensation
award and her full ordinary disability pension which she obtained
for the same injury. This dual recovery would allow the petitioner
to collect well in excess of 100% of her prior wage.

The State’s Answer (RAall) reflects that when the
petitioner left her employment she was earning a wage of $470.27"
per week which would give rise to a temporary disability and total
disability rate of $329.18 per week (1T6- 2 to 8). She had an
initial ordinary disability benefit of $734.61 per month or $169.52
per week plus yearly cost of living increases and reimbursement for
Medicare Part B benefits (Aa50). Her disability pension also
entitled her to enrollment in the “State paid State Health Benefits

Program”, which would have otherwise required 25 years of service

*

The wage of $470.27 appears to reflect a recent salary
increase shortly before she left her employment. That is because
the Social Security Administration calculated her full “average
current earnings” (ACE) at $423.46 per week which is consistent
with the Division of Pension’s calculation of $423.81 per week wage
since her ordinary disability pension of 40% of her earnings is
paid at a rate of $169.52 per week.
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and age 55 for qualification (AaS0). She has been approved to
obtain social security disability at an initial rate of $1,062.00
per month or $245.08 per week (Ra280) and she will also receive
cost of living increases in future years.

There are two potential offsets that apply to this claim.
There is no dispute that pursuant to N.J.S.A. 34:15-95.5 that the
petitioner can not receive more than 80% of her “average current
earnings” (ACE) from a combination of her social security benefits
and her workers’ compensation award. Her 80% ACE was calculated by
the Social Security Administration to be $1,468.00 per month or
$338.77 per week (Ra46). That means that after the social security
award began on May 1, 2000, the workers’ compensation rate would be
reduced to $93.69 per week (Aa46) so that her combined tax free
awards would not exceed 80% of her prior salary.

The other offset concerns the receipt of both workers’
compensation and a disability pension for the same injury. The
petitioner’s weekly ordinary disability benefit, less an earned
annuity which is not offset, would result in a weekly workers’
compensation rate of $177.98 per week. In this claim, the social
security offset is even greater than the potential pension offset.
Therefore, the pension offset will only apply during the time

before the effective date of the social security award and after
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the social security offset ends when the petitioner turns 62 years
old. The Judge of Compensation was provided with briefs and heard

oral argument on this issue (7T1-1 to 7T75-17).

The Judge’s Final Legal and Factual Ruling

The State had based its motion for a pension offset on
N.J.S.A. 34:15-29, N.J.S.A. 34:15-43 and the Supreme Court'’s
decision in Bunk v. The Port Authority of New York and New Jersey,
supra. The Judge issued a written decision (Aa52). The Judge felt
that the State was trying to entirely cancel its obligation to pay
workers’ compensation benefits (Aa52).°

The Judge agreed that there had always been a legislative
policy against double recoveries (Aa59). However, he decided that
the Legislature had mistakenly amended N.J.S.A. 34:15-43 in 1997 to
bar the receipt of both workers’ compensation and a disability
pension for the same disability (Aaé67). The Judge ruled that even

though N.J.S.A. 34:15-43 was amended three additional times with

*

The Judge of Compensation was under the mistaken impression
that the State sought to take its pension offset after its
obligation had already been reduced by Social Security benefits.
This has never been the State’s position. The State seeks the
pension offset prior to any Social Security offset or during times
when there are no Social Security benefits being paid. In the
alternative, the petitioner could elect to collect either her
pension or her workers’ compensation so that there is no double
recovery.
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the offset language left intact, it did not mean the Legislature
had intentionally amended the statute (Ra67). He ruled that he
believed the Legislature intentionally wanted to allow double
recoveries solely in ordinary disability cases (Ra68; 71).
Therefore, the Judge said he was not bound by the clear wording of
the statute (Aa68).

The Judge ruled that he did not have the jurisdiction or
statutory authority to consider the offset issue despite N.J.S.A.
34:15-29, which grants the authority (Aa74). The Judge held that
N.J.S.A. 34:15-29 only gave him jurisdiction to offset workers’
compensation awards against private disability pensions (Aaé69). He
decided this statute did not apply to public disability pensions
(pa70) .

The Judge correctly held that he must follow the rulings
of our Supreme Court (Aa72). However, he chose not to follow the
ruling in Bunk v. The Port Authority of New York and New Jersey,
supra. (Aa72). The Judge held that this case only barred a double
recovery when the ordinary disability pension was from New York and
the compensation award was from New Jersey (Aa71). The Judge ruled
that Bunk did not apply to a New Jersey ordinary disability pension
even though the Supreme Court said New York pensions should be

treated in the same manner as New Jersey pensions (Aa71).
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Therefore, the Judge denied the State’s motion and ruled that the
petitioner could receive 80% c“ her prior salary from workers'’
compensation and social security benefits as well as 43.6% of her
salary from her ordinary disability pension (Aa78) for a total of
123.6% of her prior average current earnings.

The Judge entered a final award in which he determined
the petitioner’s disability had increased by 55% during the last 18
months of her occupational exposure (Aa79). He found she was
totally disabled (Ra79). The Judge ruled that the total disability
should begin on December 1, 1999 and that she should receive her
full weekly rate of $329.19 per week without any deduction for
attorney fees or costs until April 30, 2000 (Aa79). The Judge
ordered that the attorney fees and costs should not be paid until
May 1, 2000, which was after the effective date of the Social
Security award (Aa79). This would result in the State losing its
Social Security offset and being required to continue to pay the
full workers’ compensation rate for another 19 1/7 weeks (Aa82).
Thereafter, the State would be allowed to reduce its payments to
$93.69 due to the receipt of the Social Security benefits (Aa82).
These payments continue until the Second Injury Fund’s obligation

begins on August 30, 2004 (Aa82).
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The State of New Jersey has filed a Notice of Appeal
because the Judge’s decision on the pension offset is contrary to
the long standing public policy in New Jersey against double
recoveries. The State has also appealed from the finding of total
disability. The final issue on appeal is that the Judge abused his
discretion by delaying the payment of attorney fees so as to

maximize the petitioner’s award at the expense of the State of New

Jersey.




STATUTORY HISTORY

There has been a longstanding public policy in New Jersey
to prohibit the dual recovery of both pension benefits and workers'
compensation benefits for the same injury. N.J.S.A. 34:15-43 was
first amended in 1931 to prohibit the receipt of workers'
compensation benefits when one was awarded a disability pension.
The statute was amended in 1948 to add the sentence which required
an employer to continue to provide medical care for a work related
injury even if one was receiving a disability pension. Therefore,
from 1948 to 1996, N.J.S.A. 34:15-43 read in pertinent part

No former employee who has been
retired on pension by reason of
injury or disability shall be
entitled under this section to
compensation for such injury or
disability; provided, however, that
such employee, despite retirement,
shall, nevertheless, be entitled to
the medical, surgical and other
treatment and hospital services as
set forth in R.S. 34:15-15.

The various public employee retirement systems all
contained very similar language concerning how they are affected by
a workers' compensation award for the same injury. For example,

the Police and Fire Pension system, N.J.S.A. 43:16A-15.2, prior to

1971 stated,
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No application for retirement

benefits may be approved by the

board of trustees while the member

applying for such benefits, is in

receipt of periodic benefits under

the workers’ compensation law.
This created a dilemma for public employees who could retire
immediately but could collect no workers' compensation benefits.
In the alternative, a worker could collect workers' compensation
benefits immediately but would be prevented from collecting a
disability pension. Unfortunately, the employee often could not
know in advance which award would be greater but would still be
limited to the option chosen initially.

There were failed attempts by the Legislature to change
N.J.S.A. 34:15-43 to allow the recovery of both the full workers'
compensation award and the disability pension. Senate Bill 391 in
1969, as well as Senate Bill 441 in 1971, were vetoed by the
Governor. However, the various pension systems did change their
statutes in 1971 to provide for an actuarial offset of both
accidental and ordinary disability pensions when one received
workers' compensation benefits for the same injury as the pension.
The Supreme Court in Conklin v. City of East Orange,

supra, settled the effect that the 1971 pension amendments had on

N.J.S.A. 34:15-43. That statute still barred recovery of workers'
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compensation benefits while one was in receipt of a disability

pension. The Court ruled it did not matter which benefit was
awarded first as long as there was an offset. It held "the
statutory purpose is to allow the employee the more advantageous of
the respective benefits, but to require the offset heretofore
mentioned in order to avoid double recovery for the same
disability." Id. at 205. The Court noted that the decision was at
odds with N.J.S.A. 34:15-43. However, the Court found the failure
to amend N.J.S.A. 34:15-43 "was inadvertent" and that the ruling
would modify section 43 to meet the Legislature's implied intent to
avoid dual recoveries.
Shortly thereafter in 1977, the Legislature amended

N.J.S.A. 34:15-29 to state

“The right of compensation granted

by this chapter may be set off

against disability pension benefits

or payments but shall not be set off

against employees’ retirement

pension benefits or payments.”

It is important to note that the original bill and

sponsor's statement (Aa272) sought to bar a set off against both
service and disability pensions. However, the final bill was

amended (Aa274) to allow offsets against disability pensions. The

Supreme Court in Young v. Western Electric Co., 96 N.J. 220 (1984),
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said the amendment implicitly recognized the Division of Workers'
Compensation's jurisdiction to offset benefits from a disability
pension and it showed "an underlying theme of the workers'
compensation law is that there should not be duplicative payments
for the same disability." Id. at 231.

The pension rules were changed in the various public
pension systems in 1994 to change offsets of accidental disability
pensions from an actuarial offset to a dollar for dollar basis when
there is a workers' compensation award. However, the Division of
Pensions no longer sought to take an offset of ordinary disability
pensions (Ra277).

N.J.S.A. 34:15-43 was amended in 1995 and removed the
language which barred any recovery of workers' compensation if one
was already receiving a disability pension. The legislative
statement (Aa221, 223, 227) to the bill said the amendment was "for
consistency with court decisions and the pension systems offset
provisions, the amendments delete from the workers' compensation
law a sentence which prohibits altogether the receipt of workers'
compensation benefits by a retireant receiving a disability
retirement allowance." The statute was amended a few weeks later

to add the second paragraph which granted workers' compensation
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coverage to emergency management personnel but also provided that

any benefits would be offset by any collateral benefits (Aa229).
The Supreme Court in Bunk v. The Port Authority, supra,

said it considered the "amendments primarily to be a clarification

of existing law, not a change in settled law." Id. at N.J. 194.

This amendment was "not intended to rescind the longstanding
equitable bar against double recovery." Id. at N.J. 193. The
Court held that the dominant policy and central theme of recent
Legislatures is that there should not be a double recovery from two
sources for the same injury. The Court said "these amendments
appear to be recognition of the gradual developments in case law
that permitted employees to select the more advantageous of the
benefits." Additionally, the Senate Committee Statement (Aa224),
the Assembly Labor, Business and Industry Committee Statement
(Aa222) and the Fiscal Statement (Aa225) that accompanied the 1995
amendments to N.J.S.A. 34:15-43, all stated there would be no
significant financial impact on State funds. This would be an
impossible result unless double recoveries were prohibited.
N.J.S.A. 34:15-43 was next amended in 1997. This bill
added additional types of volunteers to the second paragraph. The
bill also returned to the statute the exact same pension bar

language which was deleted in 1995 (Aa249, 265). It is possible
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that this may have been done inadvertently since the pension bar
language was not underlined in the proposed bill (Ana249)"; however,
it was part of the final bill which was passed and signed into law
by the Governor. The statute was amended two more times in 1999
and the reinstated pension language and the offset language in
paragraph two have remained unchanged (Aa255). The sponsor's
statement to Assembly Bill 2302 (Aa253), which became one of the
1999 amendments, said the purpose of the amendment was to give the
volunteers and other emergency management individuals mentioned in
paragraph two of N.J.S.A. 34:15-43 the "same salary, pension rights
and other benefits as if the injury or death had occurred in the
jurisdiction where that person is normally employed." Clearly,

paragraph two of N.J.S.A. 34:15-43 still stated the volunteer's

benefits "shall not be paid to any claimant who has another single

source of injury or death benefits." This other source does not
exclude disability pension benefits. If these volunteers can have

an award offset, and they have the same "pension rights" as others,

* This almost happened in 1995 when Senate Bill 383 (Aa229)
inadvertently included the language concerning pensions which had
been deleted a few weeks before. This was identified by the
Attorney General’s Office and corrected. See “Historical and
Statutory Notes” to N.J.S.A. 34:15-43 and the correspondence to the
Legislative counsel from the Attorney General’s Office (Aa241 to
246) .
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it is evidence that the offset or double recovery prohibition

applies to all employees.
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ARGUMENT

POINT I

THE AWARD OF PERMANENT DISABILITY
MUST BE OFFSET BY THE DISABILITY
PORTION OF THE ORDINARY DISABILITY
PENSION IN ORDER TO SATISFY THE
LONGSTANDING AND STRONG PUBLIC
POLICY WHICH PROHIBITS DUAL
RECOVERIES FOR THE SAME INJURY.

While the statutory history is by itself very clear, the
judicial interpretation of the interplay between the pension and
workers' compensation statutes leaves no doubt that double
recoveries must be prohibited. The Court in Flynn v. Union City,
32 N.J. Super. 518 (1954) held that the ban against double recovery
in N.J.S.A. 34:15-43 was constitutional and that no statute in New
Jersey allowed double recoveries.

One of the basic concepts in our workers' compensation
statute can be found in N.J.S.A. 34:15-40, which bars double
recoveries from workers' compensation and third party recoveries.
It does not matter if that recovery is as a result of medical or
legal malpractice or if the source of the recovery is from private
insurance such as uninsured or under insured motorist protection.
Frazier v. New Jersey Manufacturers Insurance Company, 276 N.J

Super. 84 (App. Div. 1994), aff'd 142 N.J. 590 (1995). Even
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Millison v. E. I. duPont de Nemores and Co., 101 N.J. 161 (1985),

which allowed liability claims against employers due to their
intentional misconduct called for offsets when the liability and
workers' compensation awards overlap. Likewise, our courts have
always integrated workers' compensation benefits with other benefit

programs, such as social security disability, so that claimants are

fairly compensated after offsets. Fiore v. Trident Construction
Co., 251 N.J. Super. 101 (App. Div. 1991). Offsets are similarly

integrated to avoid double recoveries in other types of cases such
as the Tort Claims Act or the Law Against Discrimination statute.
Clearly, the dominate policy in New Jersey has always prohibited
dual recoveries for the same injury regardless of the source of the
various benefits.
The court in In Re Smith, 57 N.J. 368 (1971), which

approved the bar of workers' compensation when one is receiving a
pension, held that there is a implied legislative mandate against
double recovery. The court said,

But no matter how sympathetically

the employee’s interest are viewed,

the judiciary cannot ignore the

legislative intention which clearly

emerges from the total statutory

treatment of the subject. Such

intention must be given sensible
application in order to accomplish
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the indicated purpose and to avoid a
bizarre result. [Id. at 380].

The courts next reviewed the interplay between N.J.S.A. 34:15-43
and the pension statutes after the pension statutes were amended to
allow an actuarial offset of the pension from a workers'
compensation award. The court in Leoni V. Township of Hamilton,
134 N.J. Super. 231 (App. Div. 1975) noted that N.J.S.A. 34:15-43
was not amended at the same time but said the pension amendment
must be read "In paie materia" with the workers' compensation act
to allow the offset. The court said,

The construction which we have given
to the statutes comports with the
laudatory purpose of the Workmen’s
Compensation Act and the pension
disability provisions and at the
same time precludes the double
recovery of benefits referred to in
Smith, supra and Russo, supra.
Indeed, in our view, it accords with
the underlying philosophy of Smith.
[Id. at 237].

Any remaining issues concerning the interplay between
workers' compensation and the pension statutes as they were then

written was resolved by Conklin v. City of East Orange, supra. The

court noted that the fact that N.J.S.A. 34:15-43 was not amended

was "inadvertent" and the statute would be modified to be




consistent with the Legislature's intent to prevent double

recoveries. The Court in its ruling said it

applies whether the retirement is

for accidental disability or, as

here, ordinary disability ... The

statutory purpose is to allow the

employee the more advantageous of

the respective benefits, but to

require the offset heretofore

mentioned in order to avoid double

recovery for the same disability.

[Id. at 205]

It was shortly after the Conklin decision that N.J.S.A.

34:15-29 was amended to specifically grant workers' compensation
judges the power to offset a workers' compensation award by a
disability pension. The Court in Young v. Western Electric, supra,
said the significance of the amendment was that it implicitly
recognized the Division's jurisdiction to make offsets of
disability pension benefits against compensation awards for partial
permanent and total permanent disability and a policy supporting
integration of compensation awards and pension plans. Addressing
an argument that N.J.S.A. 34:15-29 only applied to accidental
disability plans or that only the pension could be reduced the
Court stated,

The amendment may be read literally

to provide only that disability

pension benefits can be reduced, but
not the compensation award. Such a

-32-




reading is counterproductive to the
workers’ compensation scheme; it
would encourage employers to delay
payment of disability pension
benefits wuntil the compensation

awards had been determined. It is
doubtful that the Legislature had
any such intent. Rather an

underlying theme of the workers’
compensation law is that there
should not be duplicative payments
for the same disability ... The
sense of the act is that
compensation awards, as well as
disability pensions may be reduced
depending on the timing and amount
of the respective payments. Our
interpretation accords with the
settled statutory interpretive guide
that the letter should give “way to
the obvious reason and spirit of the
expression.” [Id. at 230 to 231].

The case of Wright v. The Port Authority of New York and
New Jersey, 263 N.J. Super. 6 (App. Div. 1993) is very similar to
the present case in that it involved the Second Injury Fund and a
claimant who was receiving a public accidental disability pension
which did not provide for any offset due to a New Jersey workers'

compensation award. The Second Injury Fund’s Deputy®' moved for an

* 0ddly, in his decision (Aa52-Aa53) to the present case,
Judge Moncher, who at the time was the Fund Deputy who moved for
the offset in the Wright trial, stated that the State had not
sought such an offset since 1971. While this issue was never
discussed in the trial below, it can be represented to this Court
that Judge Moncher’s statement is mistaken and that this offset has
been an issue in the past.
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offset of the workers’ compensation award based upon N.J.S.A. 34:
15-29 and N.J.S.A. 34:15-43. Id. at 9. The motion was denied and
the Fund appealed. The Appellate Division relied upon Conklin,
supra and N.J.S.A. 34:15-43 when it held that the employer could
offset the workers' compensation award by the disability pension.
It pointed out that to do otherwise the claimant would receive
almost two times his salary from a combination of social security
disability, pension benefits and workers' compensation. The Court
held,

In the case before us, the Port
Authority is a single employer, one
governmental body, and petitioner in
our view should not be entitled to
both a disability pension and
workers’ compensation benefits from
the same governmental employer, no
matter how the benefits are funded
or derived. [Id. at 23].

We find the legislative intent clear
from an overall consideration of the
relevant statutes. The issue is
intention and we find the intention
against dual recovery clear. The
answer resides in the common sense
of the situation. [Id. at 25].

The most significant case which is directly on point with

the present case is Bunk v. Port Authority of New York and New
Jersey, supra. This case not only involved a public ordinary

disability pension which did not provide for an offset of a
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workers' compensation award for the same injury, but it also was

decided after N.J.S.A. 34:15-43 was amended in 1995 and the court

-

specifically addressed this amendment’s impact upon offsets. The
Court examined the recent amendment and said it "interprets the
amendments primarily to be a clarification of existing law, not
change in settled law." Id. at 194. The Court found the amendments
were "not intended to rescind the longstanding equitable bar
against double recovery." Id. at 193.

The Court in Bunk actually said

Whatever doubt that we may have had
about the proper integration of the
two forms of benefits has been
further clarified by the recent
amendments to section 43. [Id. at
192] .

The Court held,

the recent amendments reaffirm the
Legislatures’s intention to
integrate workers’ compensation and
retirement disability benefits

the practical method of integration
of benefits is to reduce dollar for
dollar the New Jersey workers’
compensation award for PA employees
by the amount of the New York
disability retirement allowance for
the same injury. [Id. at 193].

Significantly, the Court stated that the offset would apply even

though "granted, there is no provision in the PA pension requiring
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or allowing setoff. The question is one of legislative intent."
Id. at 189. This is identical to the present case and it was
reaffirmed as recently as the case of James v. PERS, 164 N.J. 396
(2000), which in citing Bunk, supra as controlling said,

Work disabled employees are to be

able to achieve the most

advantageous combination of workers’

compensation and pension benefits

without offending our strong public

policy against the award of double

benefits for the same disability.

[Id. at 410 to 411].

The trial judge in the present case would ask the court
to carve out a narrow exception to the longstanding public policy
against a dual recovery for the same injury. This is despite the
fact that there is nothing in any statute, legislative history or
the case law which states the Legislature has suddenly abandoned
its ban on double recoveries. If there is no offset, the
petitioner can receive between workers' compensation and social
security disability benefits a total of 120% of her full salary.
With cost of living increases and recent changes in the pension law
that benefit presently actually exceeds 120% of salary.

What is the argument that this class of employee has

earned or deserves significantly more than other employees? An

accidental disability pension, which is significantly harder to
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qualify for than an ordinary disability pension, previously was
limited to 66 2/3% of salary even if there is a workers'
compensation award. Why should the larger, more difficult pension
to obtain, result in significantly less benefits since it 1is
undisputed that this pension is reduced by any workers'’
compensation award? Why are private disability pensions offset by
a workers' compensation award but under the Judge’s decision,
public ordinary disability pensions funded by taxpayer's money are
not offset by a workers' compensation award? Why are public
service volunteers, such as emergency management personnel, fire
fighters, auxiliary police and search and rescue workers subject to
a reduction of their workers' compensation from any "single source
of injury or death benefits," but the same does not apply to an

ordinary disability pension given to other public employees? Why

are workers' compensation awards offset by social security

disability or third party recoverys in order to avoid a double
recovery but for some reason, the double recovery bar does not
apply to ordinary disability pensions?

Wright, supra reduced the compensation award due to an

accidental disability pension which did not provide for workers'

-

Due to recent changes in the pension rules, retirees now
receive 72.7% of salary for an accidental disability pension.
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compensation offsets in order to prevent a double recovery. This
was done by the Supreme Court despite no specific statute
concerning this offset because the Supreme Court felt the bar
against double recovery was so strong. Likewise, the Supreme Court

in Bunk, supra offset a workers' compensation award by an ordinary

disability pension despite the fact that the New York pension, just
like our present New Jersey pension law, did not provide for an
offset of the pension. To do otherwise would result in a windfall
to the petitioner that far exceeds her salary. Additionally, the
Court made it clear that its interpretation of the 1995 amendment
to N.J.S.A. 34:15-43 was "not intended to rescind the longstanding
equitable bar against double recovery." Id. at 193.
As the Court said in Wright, supra

Blind and mechanical application can

often lead to a “improper
interpretation” of the statute being
construed. Allstate Ins. Co. V.

Malec, 104 N.J. 1 (1986). As in all
matters of statutory interpretation,
the issue 1is one of intention.
Reilly v. Ozzard, 33 N.J. 529
(1960) . The ultimate question is
“whether in a given context an
express provision with respect to a
portion of an area reveals by
implication a decision with respect
to the remainder.” [Id. at 20].
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Here in the present case there is nothing which would imply that
any amendment of the workers' compensation law or the pension law
has suddenly changed the policy against double recovery. Such a
change should not be done without a clear and express mandate by
the Legislature, which simply does not exist in this case. In
fact, our Supreme Court ruled in Bunk, supra that it "interprets
the amendments primarily to be a clarification of existing law, not
a change in settled law”. Id. at 194.

Thus, the reconciliation between those statutes and
N.J.S.A. 34:15-43 which this Court effected in Conklin v. City of

East Orange, supra, by allowing a claimant to obtain the more

advantageous of workers’ compensation and disability pension
benefits with an offset between the two may be applicable here,
and, on a strict construction, the N.J.S.A. 34:15-43 outright
disqualification can be applied according to its terms.
Conceivably, this Court might wish to utilize a broader measure of
legislative intent to produce a result here similar to that in
Conklin. Most certainly, however, this Court would not wish to
leave in place the result produced by the trial judge’s decision,
under which petitioner will receive both $169.52 weekly in

disability pension benefits and $329.19 weekly in workers'’
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compensation benefits in addition to Social Security disability
benefits.

As stated at the outset, the question presented by this
case is a question of statutory meaning. The words used by the
Legislature are by no means unclear. The Legislature meant what it
said: no employee of a governing body is to receive workers'’
compensation benefits if he or she has been retired on pension by
reason of injury or disability. There is to be no double recovery,
and there is to be none particularly in the case of a public entity
because such entities, by their nature, are to be financially
protected to the end that they might serve the public well and at
the least possible cost. The trial judge clearly was wrong in
holding otherwise, and the decision therefore should now be
reversed or modified to be consistent with the long standing

legislative intent to bar dual recoveries.
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POINT II

THE JUDGE OF COMPENSATION EXCEEDED
HIS AUTHORITY WHEN HE RULED HE WAS
NOT BOUND BY THE SUPREME COURT’S
INTERPRETATION OF THE 1995
AMENDMENTS TO N.J.S.A. 34:15-43 NOR
THE LEGISLATIVE AMENDMENTS IN 1997
AND 1999 BECAUSE THE LEGISLATURE, IN
THE JUDGE’S OPINION, WAS UNAWARE OF
ITS OWN ACTIONS AND NOT
INTENTIONALLY BARRING DUAL
RECOVERIES.

A court cannot ignore the plain meaning of the languége
employed by the Legislature. Singleton v. Consolidated, 64 N.J.
357 (1974); Buzza v. General Motors, 49 N.J. Super. 322 (App. Div.
1958). The provisions and scope of the Workers’ Compensation Act
are to be fairly construed to effectuate the evident Legislative
purpose. Bielak v. Counties Contracting and Const. Co., 95 N.J.

Super. 266 (Law Div. 1967); Red Bank Ed. Assn. v. Red Bank High Bd.

Of Ed., 151 N.J. Super. 435 (App. Div. 1977), aff’'d 78 N.J. 122

(1978) . The theory of liberal construction cannot enlarge the
intent so expressed and thus be made to trench upon the legislative
province. Englebretson v. American Stores, 25 N.J. 106 (1958).
The obligation of a court is to enforce the legislative intent once
the court is clear as to what that really is. Buzza v. General

Motors, supra.
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The statute should be construed as written rather than
according to some unexpressed intention. Dacienzo v. Edgye, 19
N.J.J 443 (1951). Nothing is to be read into the Workers’
Compensation Act by judicial construction because of some supposed

reason of policy; the primary subject of inquiry is the legislative

intention as expressed in the statute. Bielak v. Counties
Contracting & Construction Co., supra. It is the court’s

responsibility to effectuate the intent of the Legislature rather
than permit an overly literal or liberal interpretation to thwart
its underlying purpose. Red Bank Ed. Assn. v. Red Bank High Bd. of
Ed., supra. Therefore, to resolve any ambiguities, courts should
resort to these principals of statutory construction as well as
intrinsic and extrinsic aids, including the legislative history of
the Act. Levin v. Tp. of Parsippany-Troy Hills, 82 N.J. 174
(1980) .

What Judge Moncher has done in this case is quite
extraordinary for an administrative court. The judge has decided
that the Legislature did not know what it was doing when it amended
N.J.S.A. 34:15-43 in 1997 and two more times in 1999. The Judge
ruled, therefore, that he was not bound by the clear wording of the
statute. He has in effect declared that these amendments are

invalid and he has overturned the action of the Legislature.
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Clearly, this exceeds the judge’s authority as an administrative

judge. Courts should defer any decision concerning the validity of
a statute to the Supreme Court as these decisions should only be
undertaken by that Court. Siglagy v. State, 105 N.J. Super. 507
(app. Div. 1969).

While this action of the trial judge is very unusual, it
only addresses the issue concerning the statutory language which
calls for a complete bar of a workers’ compensation recovery when
one is already in receipt of a disability pension. The language is
either out based upon the 1995 amendment or is in based upon the
1997 amendment. Since the phrase in question has been interpreted
many times, we have a well documented judicial interpretation which
states that the statute bars dual recoveries if the language is
part of the statute. However, we also have a similar
interpretation by the Supreme Court in Bunk, supra, if the language
is removed.

The Judge of Compensation correctly stated that he is
bound by the decisions of the Supreme Court. However, he then
refused to follow the ruling in Bunk, supra merely because it
concerned the relationship between a New York disability pension
and New Jersey workers’ compensation. What the judge ignores is

that the Court did not determine that New York pensions should be
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treated differently from New Jersey pensions; but rather,

determined that they should be treated in exactly the same manner
as New Jersey pensions and ordered an offset to avoid a dual
recovery. If an offset is appropriate because the New York pension
is treated in the same manner as New Jersey pensions, then what
other conclusion can be reached than our Supreme Court will order
an offset from New Jersey ordinary disability pensions?

The real problem with the trial judge’s decision is that
he goes to great lengths to rule he is not bound by the 1997
amendments to N.J.S.A. 34:15-43, but overlooks the fact that, if he
is correct, we are left with the statute as amended in 1995. Our
Supreme Court has already determined the impact of the 1995
amendments to the statute in Bunk, supra. The court in Bunk, supra
specifically addressed the meaning of the amendment and held that
the “amendments primarily to be a clarification of existing law,
not a change in settled law” Id. at N.J. 194 and that the amendment
was “not intended to rescind the longstanding equitable bar against
double recovery.” Id. at N.J. 193. Therefore, even if the judge
were correct about the subsequent amendments he would still be
required to grant an offset based upon the 1995 statute as

interpreted by the Supreme Court in Bunk, supra, which is directly

on point with the present case.
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The Judge of Compensation should not have substituted his

own beliefs for the longstanding policy of our Legislature and
Supreme Court. It is the Legislature alone which has the right and
power to determine policies which foster the general welfare, not
petitioners and not the courts. Paul Kimball Hospital, Inc. V.

Brick Tp. Hospital, Inc., 86 N.J. 429 (1981). The fairness of the

compensation awarded by the Workers’ Compensation Act is not a
question for the courts, being within the province of the
Legislature. QO’Connell v. Simms Management Co., 85 N.J.L. 64 (Sup.
Ct. 1BE3) .

The standard which has evolved through legislative
enactment and judicial construction by this Court is one which
assures that a public employee, at least a public employee who is
a member of one of the State employee retirement systems, will not
receive both workers’ compensation and disability retirement
benefits in full measure, but will receive, by means of a set-off
between the two, the more advantageous of the benefit packages
available.

In New Jersey, workers’ compensation benefits are
designed to assure income maintenance -- an “absolute but limited
and determinate liability upon the employer,” Wilson v. Faull,

supra, 27 N.J. at 116, which will “provide a dependable minimum of
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compensation to insure security from want during a period of

disability.” Nageef v. Cord, Inc., 48 N.J. 317, 325 (1966).
Workers’ compensation is, furthermore, one of many interrelated
income maintenance programs, all of which, in their totality,
constitute a safety net protecting against impoverishment. It is
only a safety net, however, not an alternative to working. Working
by all those capable of working is, in fact, the purpose in
particular of the Second Injury Fund. N.J.S.A. 34:15-94 et segq.
It is clear that a public employee retired because of
disability may not simply stack award upon award to attain the
highest monetary amount possible, one which, as in the

circumstances here, exceeds her pre-injury salary. That potential

must not be countenanced.




POINT III

THE DECISION OF THE JUDGE OF COMPENSATION
MUST BE REVERSED BECAUSE THERE IS NOT
SUFFICIENT CREDIBLE FACTUAL EVIDENCE IN
THE RECORD TO CAUSALLY CONNECT THE
PETITIONER'S CONDITION TO HER NEW
OCCUPATIONAL EXPOSURE AND THE
DETERMINATION OF TOTAL DISABILITY IS NOT
BASED UPON SUFFICIENT OBJECTIVE MEDICAL
EVIDENCE SINCE IT IS BASED UPON THE NET
OPINION OF THE PETITIONER’S MEDICAL
EXPERT.

A Judge of Compensation’s opinion must be based upon
sufficient credible evidence present in the whole record. DeAngelo

v. Alsan Masons, Inc., 122 N.J. Super. 88 (App. Div. 1973), aff’'d

o.b. 62 N.J. 581 (1973); Close v. Kordulak Bros., 44 N.J. 589

(1965) . Appellate review of the findings of a workers’
compensation judge is not a pro forma exercise and the decision of
a workers’ compensation judge must be reversed if the judge's
findings are not supported by articulated reasons grounded in the
evidence. Wiggins v. Port Authority of New York and New Jersey,
267 N.J. Super. 636 (App. Div. 1994). The judge must give
explanations for his rulings based on specific findings of fact.
Lester v. J. B. Eurell Co., 234 N.J. Super. 64 (App. Div. 1989).
The judge must set forth an analytical expression of the basis

which applied to the found facts, led to the findings below. Smith

v. E.T.L. Enterprises, 155 N.J. Super. 343 (App. Div. 1978). A
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judge’s findings are entitled to deference but such findings must

be supported by articulated reasons grounded in evidence. Lewicki
v. New Jersey Art Foundry, 88 N.J. 75 (1981).

Our courts have long held that the burden of proof is on
the petitioner to prove by the preponderance of the evidence that
any disability is related to a specific accident or occupational
exposure and it is not the burden of the respondent to prove there

is no disability or causal connection. Celeste v. Progressive Silk

Finishing, Co., 72 N.J. Super. 125 (App. Div. 1962). The
petitioner’s subjective belief that her employment aggravated her
prior work related injury is not a sufficient basis for a finding
of causal relationship since there must be objective factual and
medical evidence to support the claim before an award can be
entered. Kozinsky v. Edison Products Company, 222 N.J. Super. 530
(App. Div. 1988). The petitioner must prove permanent partial
disability, or in the present case, total disability, by objective
demonstratable medical evidence of permanent disability that
restricts the function of the body or its organs that results in a
material lessening of one’s working ability. Perez v. Pantasote,
95 N.J. 105 (1984); defined N.J.S.A. 34:15-36.

Likewise, a medical expert needs more support for his

opinion than the mere subjective complaints of the petitioner. A
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physician’s mere parroting of the petitioner’s subjective

complaints will not support an award of compensation absent
objective evidence of exposure and disability. Saunderlin v. E. I.
DuPont Company, 102 N.J. 402 (1986). The “net opinion rule” says
that an expert’s bare conclusions unsupported by the factual
evidence can not be a basis for an award. The rule focuses on the
failure of the expert to explain causal connection between an act
or incident complained of and the injury or damage allegedly
resulting therefrom. Buckelew v. Grossbard, 87 N.J. 512 (1981).
The “net opinion rule” requires an expert witness to give the why
and wherefore of his opinion, not just mere conclusions. Jimenez

v. GNCC Corporation, 286 N.J. Super. 553 (App. Div. 1996). There

must be credible evidence in the record to support a doctor’s
opinion, and if not, his opinion fails. Black v. Mahoney Troast

Const. Co., 65 N.J. Super. 397 (1961).

Judge Moncher made a significant mistake in his decision
when he found that the petitioner’s job duties remained the same
after the 1998 award (Aa39). He found no lessening in the
intensity or frequency of the work (Aa39). The judge therefore
determined he did not even have to address the issue of causal
relationship (Ra40). However, the testimony of the petitioner is
completely at odds with the judge’s ruling. Her testimony was that
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prior to the 1998 award she had been relieved of her clerk typist
duties and put in the light duty assignment of a receptionist
(2117-12 to 15). She no longer pulled files (2T20-2 to 11) or
opened mail (3T16-11 to 20) and her co-workers helped her with her
duties (2T17-12 to 15). She was given a headset so she no longer
had to hold the telephone (3T12-1 to 16). She was able to take
frequent breaks since she no longer had to file (3T10-19 to 3T11l-
3). Her duties were to mainly photocopy, answer and transfer calls
on a three-line telephone and to talk to customers at the
receptionist desk (3T13-1 to 3T14-24).

Clearly, this significant change in duties required the
judge to discuss causal relationship in his decision since he
ordered the award be paid at 1999 rates due to this new exposure.
The record is barren of any findings by the judge as to how those
changed duties had increased the 45% disability found in 1998 to
100% disability by late 1999. N.J.S.A. 34:15-31 requires the judge
to explain what activities peculiar to her employment affected and
worsened her medical condition. The judge needed to explain how
those alleged conditions forced her to stop working. What the
judge actually found was that the petitioner was merely working to

reach the years needed to qualify for sufficient disability income

so she could stop working all together (Aa42). The judge ruled
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that if she qualified sooner she would have stopped work sooner
(Aa42) . One can assume she would have continued working even
longer if she needed more years for her pension since there is
nothing in the record that shows a doctor asked her to stop work.
The petitioner even applied for her disability pension and social
security while she was still working so that the benefits would be
in place when she was ready to stop work at age 35.

The judge said he gave little weight to the opinion of
Dr. McClure (Aa44). However, other than to say the doctor put too
much weight on a finding of lack of atrophy, he does not discuss
the balance of the doctor’s findings (Ra4l). Frankly, the record
does not reveal that Dr. McClure based his opinion on this one
finding and his findings of no objective evidence of change are
remarkably similar to the minimal changes in Dr. Riss’ report. The
rejection of a doctor’s opinion with such little basis should not
be allowed to stand.

The judge was also mistaken when he found Dr. Riss had
significant increases over his prior examination in 1998 (RAa43).
Dr. Riss admitted in his testimony that most of his findings were
unchanged since his 1998 report. His only changes were minor: a
loss of supination and flexion of the left hand, a minor loss of

supination and extension of the right hand and mild supination
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changes in the arms (5T29-7 to 5T31-11). The doctor was asked to
explain his apportionment of the 100% disability between the body
parts and was unable to do it other than to say the petitioner was
totally disabled (5T20-1 to 16). This is a classic “net opinion”
which the doctor had repeated for years despite the fact the
petitioner continued to work. Even if one were to take all of Dr.
Riss’ individual estimates of disability to each body part and
stack them together we do not come close to the weeks needed for
total disability.

The judge gives this court no idea of how the petitioner
in a light duty job, without any new surgery and limited treatment
has suddenly gone from a 45% disability in 1998 to totally disabled
in 1999. The petitioner, since her retirement, is not actively
treating except for some occupational medication for inflammation
(2T26-1 o 7). The petitioner has made no attempt at
rehabilitation (3T25-1 to 3) nor has she looked for any alternative
work (3T31-15 to 3T32-25). However, she can do her own housework,
shopping and laundry (3T31-15 to 3T32-25). Other than the
petitioner’s subjective complaints of a worsening of her condition,
there is little support for the judge’s findings. Are we to take
individuals such as the petitioner who was capable of a light duty

job and throw her on a junk heap of hopeless cases at age 35 merely
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because she can potentially do better financially on disability
than working?

Notably, the doctrine of liberal construction of remedial
statutes such as the workers’ compensation law concerns the scope
of the act and the coverage provided and has no place in the
evaluation of the credibility of witnesses or of the weight or
sufficiency of the evidence. Oszmangki v. Bergen Point Brass
Foundry, 95 N.J. Super. 92 (App. Div. 1967). The fact alone that
an illness occurs at work or near to the time of work does not
establish causal relationship; there must be affirmative proof of
causal relationships between the illness and work itself. Moller
v. Atlas Steel Products Co., 26 N.J. Misc. 163 (1948). If a review
of the record “leaves the definite conviction that the judge went
so wide off the mark that a mistake must have been made”, an
appellate court should appraise the record “as if it were deciding

the matter at inception” and make its own findings and conclusions.

Manzo v. Local 76B, 241 N.J. Super. 604-609 (App. Div. 1990),

certif. denied 122 N.J. 372 (1990). Therefore, the decision of the
judge concerning causal relationship and total disability must be

reversed.
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POINT IV

THE JUDGE OF COMPENSATION ABUSED HIS
DISCRETION BY REQUIRING A DELAY IN
THE PAYMENT OF FEES AND COSTS UNTIL
AFTER THE START OF THE SOCIAL
SECURITY AWARD IN ORDER TO ENHANCE
THE PETITIONER’S AWARD AT THE
EXPENSE OF THE STATE OF NEW JERSEY.

A trial Jjudge has broad discretion because “the
procedural conduct of a trial rests in the sound discretion of the
trial judge and ... no reversal will follow except for an abuse of
discretion.” Italian Fisherman v. Commercial Un-Assur., 215 N.J.
Super. 278 (App. Div. 1987). The “abuse of discretion” standard,
“cautions appellate courts not to interfere unless an injustice
appears to have been done.” Abtrax Pharmaceutical, Inc. v. Etkins-
Sinn, Inc., 139 N.J. 499 (1995). However, when that abuse of
discretion is clear, an appellate court must modify or set aside an
award of counsel fees. Gromack v. John-Manville Products Corp.,
147 N.J. Super. 131 (App. Div. 1977).

N.J.S.A. 34:15-64 gives the Judge of Compensation the
authority to assess attorney fees and costs. N.J.S.A. 34:15-26
directs that these assessments will be deducted from the weekly
compensation benefits as they accrue. Attorney fees in workers’
compensation cases are always paid from the initially accrued

workers’ compensation benefits. In fact, N.J.S.A. 34:15-16
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requires that compensation for all classes of injuries are to run

consecutively. Therefore, there is no statutory authority for the
judge to delay the payment of attorney fees until six months after
the permanent disability award started.

The assessment of fees and costs was delayed so that the
petitioner’s full permanent disability rate would continue longer
without any offset. This is based upon 42 U.S.C. §424a" which
prohibits any reduction in an award while attorney fees and costs
are “actually” being paid. Also, 20 C.F.R. §404.408(d) prohibits
any reduction in the award due to “medical, legal or related
expenses in connection with the claim.” These rules were in place
to prevent a dual deduction from an award. A disability award is
only reduced by funds actually received by the claimant and not
from funds used to pay fees and costs.

However, these rules were never meant to enhance an award
at the expense of the employer. If the workers’ compensation award
in the present case was paid in the same manner as all other
workers’ compensation awards, the fees and costs would have already

been paid in full prior to the effective date of the Social

* N.J.S.A. 34:15-95.5 directs that a New Jersey employer’s
right to an offset due to the receipt of Social Security benefits
be applied in the same manner already being used by the Social
Security Administration.
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Security award.

Therefore, the Social Security offset would have

begun immediately without any further delay.

The federal rules which control this offset all clearly

state that they consider the actual month that payments are or are

not made

in applying any reduction.

20 C.F.R.

§404.408 (k) ,

referring to a deduction due to a workers’ compensation award, says

in pertinent part,

A lump sum distribution of accrued benefits,

workers’

compensation award,

Adjustments due to a decrease in the
amount of the public disability
benefit will be effective with the
actual date the decreased amount was
effective. If the reduction is made
under paragraph (a)(2) of this
section, any increase or decrease in
the reduction will be imposed
effective with the actual date of
entitlement to the new amount of the
public disability benefit. [emphasis
added] .

which states in pertinent part

that those lump sum payments or a
substitute for periodic payments,
the reduction under this section
shall be made at such time or times
and in such amounts as the
Commissioner of Social Security
finds will approximate as nearly as
practicable the reduction prescribed
by section (a) of this section.
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Throughout the text of 42 U.S.C. §424a, whenever adjustments for

attorney fees or workers’'s compensation benefits are discussed,
terms such as “such month”, “months”, “first month”, and “actually
paid” are used repeatedly. The most telling section is 42 U.S.C.
§424a(7), which controls the “conditions for reduction.” It states
the effect of any workers’s compensation payment shall be applied
“for such month which were determined for such individuals and such
persons for the first month for which reduction under this section
was made (or which would have been so determined if all of them had
been so entitled in such first month) ...”

Clearly, these rules were not meant to be used to in
effect have the employer pay a greater portion of the petitioner’s
attorney fees than would have been required had these fees been
paid from the accrued benefits beginning on December 2, 1999.
Since the payment was arbitrarily delayed until May 1, 2000, it
means the State was required to pay an additional $4,508.14. This
reflects paying 19 1/7 weeks at the full $329.19 rate rather than
the offset rate of $93.69 between May 1, 2000 and September 12,
2000 as required by the Court’s order. Therefore, even if the
trial judge’s decision is not otherwise reversed, the fee award

should be modified so that the attorney fee and costs are paid from
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benefits that begin to accrue on December 1,

disability began.
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NCLUSI

It is respectfully submitted that based wupon the
foregoing arguments, the decision of the trial judge be reversed
and modified to allow a reduction of this workers’ compensation
award by the disability pension so as to prevent a dual recovery
for the same injury. It is also respectfully submitted that the
trial judge’s decision concerning causal relationship and total
disability be reversed as it is not based upon sufficient credible
objective medical evidence in the record. Finally, it is submitted
that even if the trial judge’s decision is otherwise affirmed, the
award of counsel fee should be modified to be paid out of the

initially accrued benefits.

Respectfully submitted,

PETER C. HARVEY
ACTING ATTORNEY GENERAL OF NEW JERSEY
\

By

Michael O’Brien
Deputy Attorney General

DATED:{? 6 >
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S:olw : 70 WORK WAGE COMPENSATION msmmv PAID | DISABILITY PAID
NJU
09/ 305.23 213.66(T) NONE 25% P.T.
125.00 (P) WHICH EQUAL
$17,580.00
RESPONI' T PETITIONER BY THE FOLLOWING INDIVIDUALS AND/OR INSTITUTIONS:
UH..
OTHER P!
SEF
I cer! '’ {<:regoing statements made by me are true to the begt
of my *srmation and belief.
DF i +-CY GENERAL ""
; . 5 9 A
L R
o L. L 55
. 71TY FOR RESPONDENT DATE
By: «ity Attorney General ﬂ a’ J,




CHRISTINE TODD WHITMAN

(9}

(9]

Governor

State of Nefo Jersey

DEPARTMENT OF THE TREASURY
GENERAL SERVICES ADMINISTRATION
CN-039
TReNTON NJ 08625-0039

Respondent denies that the petitioner sustained a
compensable accident or occupational exposure
arising out of and in the course of the petitioner’s

employment.

Respondent denies
petitioner is now
pensable accident

Respondent denies

that any condition

from which the

suffering is the result of a com-
or occupational exposure.

that any condition

petitioner of temporary or permanent

fits,

and denies that the petitioner
medical treatment.

from which the
disability bene-
is entitled to

Petitioner was an employee of the County of Ocean at
the time of her alleged injury.

Petitioner received an award from the County of Ocean
in the amount of $17,580.00 based upon the percentage
of J\5% partial total.

ﬂw.i

New lersev Is An Equal Opportunity Employer ® Printed on Recycled Paper and Recyclable

\

BRIAN W. CLYMER
State Treasurer

GEORGE M. GROSS, JR.
Administrator

In response reply to:

O OFFICE OF THE
ADMINISTRATOR
CN-039
Trenton NJ 08625-0039
609-292-4330

O BUILDING AND
CONSTRUCTION
CN-235
Trenton N 08625-0235
609-292-4724

CENTRAL SERVICES
CN-039

Trenton N! 08625-0039
(609 777-1788

T DiISABILITIES
MANAGEMENT —
ADA CoMPLIANCE
CN-039
Trenton NJ 08625-0039
609) 292-7299

0

ENERCY AND UTILITY
MANAGEMENT

CN-039

Trenton NJ 08625-0039
{609) 984-9701

2 PROPERTY MANAGEMENT
CN-229

Trenton NJ 08625-0229
(609) 984-0976

PURCHASE AND PROPERTY
CN-039

Trenton NJ 08625-0039
(609) 292-4700

PURCHASE BUREAU
CN-230

Trenton NJ 08625-0230
(609) 292-4700

Risk MANAGEMENT
CN-620

Trenton NJ 08625-0620
(609) 292-1850

O MARINE SCIENCE
Research FaCILITIES
P.O. Box 529
Sandy Hook NJ 07732
(908) 872-1558

(@]

0

a



DIVISION O WORKERS’ COMPE! ‘ION

PETITIONER

RESPONDENT

ATTORNEY FOR
RESPONDENT

Q SO-I1AL SECURITY NUMBER TEDERAL EMPLOVER'S IDENTIFICATION NUMBER -
135-38=C441 22-3092031
NAME ‘3‘15 § € NAME
TAMI ROSALZS > ; CURRY & SALZER
~335 Anthony Avenue § =[N main st., P.. Box 4806
= Toms River, NJ 08754
Toms River, NJ 08753 R [
N S FRANK S. SALZER, ESQ.
vs
NAME w NAME (Indicate I Not Covered or I Seif-insured)
COUNTY OF OCEAN % | SELP INSURED-RASMUSSEN AGENCY
[AODRESS (inciuding County) e &
Ocean ty Court House § Fd
oy - ® IexreoracooeT
T occupATIoNAL Exposuae; OCC/eXp_ _ throudy |
BERR KAGAN K & KOTZAS DESCRIBE (Briefly) 1991
ADDRESS (inciuaing County)
83 Route 37 West
08755
APPEARING
ROBERT D. BUDESA, ESQ.

AMC DD ORC:ER :

2. 2SRy

Department o1 Labor ERUOGMENT Ooscr
[ APPROVING SETTLEMENT  []

CJ orsmssaL

District Ottice:

| Weekly Wages Rate(s) / J

IF RE-OPENED PETITION, INDICATE FOR LAST AWARD: DATE:

5

a

O
(-

PEPMVANENT: $
]

TEMP: S o
-

This matter having come on before the Court on this _é__._._‘i_ day of <o . 19 Q!\L'\
ORDER FOR JUDGMENT: J ]

It appearing that the Petitioner suffered a compensable injury on the above mentioned date while in the employ of respondent: it
is Ordered and Adjudged that petitioner be awarded compensation benefits, payable as indicated on Page 2.
ORDER APPROVING SETTLEMENT:

The parties having settled the matter and a finding by the Court having been made that the terms of the settlement are fair and
just; it is Ordered that this settlement be approved and the petitioner be paid as indicated on Page 2.
ORDER FOR DISMISSAL .

This matter having come on for hearing upon the respondent’s motion for Dismissal which was made and duly served and there
being good cause shown, the claim petition herein is hereby dismissed for

O 1. Lack of Prosecution

Cla

ORDER FOR DISCONTINUANCE
This matter having come on before the Court and the Court having received evidence that this matter should be discontinued
and for good cause shown. It is ORDERED AND ADJUDGED that this matter be discontinued for the following reasons:

It is FURTHER ORDERED that the payment indicated on Page 2 be made a part of the Order for Discontinuance for petitioner’s
disability. (Percentages and members invoived.)

WE HEREBY CONSENT TO THE ENTRY AND
FORM OF THIS ORDER AND ACKNOWLEDGE 7~~§TENO FEE 8y
RECEIPT OF A COPY. (Sign if applicable) 4 / -.

g . ] .'
— (PETITIONER'S ATTORNEY) : S }

PETITIONER (Where Applicable)

!

/WOF COMPENSATION)

Aa 4 Vo s 0)

0 X’/UEZ/,\«"?

WC(DO)-100 (R-3-88)

(RESPONDENT'S ATTORNEY)

mEee s T ELT O ATTAM T




- - . —— ———— e ——

L »".. e

S 5 Loy

; K% JUDGMENT
ol .. i T APPROVINT SETTLEMENT
NDIVISIuN OF Wwoirnl o5 compexs;mon.l O Dbismissa.
CJ DISCONTINUANCE D. 0. Ocean

M;—Oﬂoﬁl D-umm;f.)'z scrioe Porcenteges. vature and extent of Disability. and Members lnmlrulj

€3 of par:izl total for residuals of bilateral carpal tunnel syndrome =nd de

—

~.z=rain's Syndrome and abberant ulnar nerve and siatus post release cf transverse

carpzl iigzzment, synovial biopsy: exploration and Gecompression of w.nar nerve at
riant wrist and status post left carpal tunnel release and status post right

carozltunnel release and neurolysis median nerve.

DISABILITY AWARDED

State TDB to
¥ be reimbursed.
TEMPORARY: 4517 Tneeks ar § 15038 -s 9:545.80 oxs § 21232:02 g - Baiance due $ 4,407.71
PEAMANENT: 157 weeks ar s 117-20 .g 17,580.00 ¢ none ——— " 17,580.00

Medical Bills (Doctors and/or Institutions)
Respondent snall pay reasonable and related medical
1) Midshore Physiotherapy $60.00, 2) Lakewood Surgical $47.00, 3) Ocean Rehabilitaticn
$15C.0C, 4) X-Ray Associates $250.00, 5) Dr. Richard Surgent $2,426.00, 6) Dr. Ralph
Kuu: 354.00, 7) Central Jersey Hanc Surgery $5,847.06, 8) Pt. Pleasant Hospital (acmi:
4/1/91) $1,475.00, 9) Community Medical Center (admit 6/3/93) $683.00, 10) Community
Medical Center (admit of 7/21/93) $461.00, reimburse petitioner $77.00.

* Temporary disability is due from 4/4/90 to 7/22/90; 7/25/90 to 11/1/90; 4/5/91 to

8/1/91 and 6/1/93 to 10/1/93.

o
MEDICAL FEE ALLOWED (Expert and/or Testimonial) TOTAL AMT. PAYABLE 8Y PAYABLE BY
ALLOWED PETITIONER RESPONDENT
DR. MARTIN RISS(REI/BURSE PETITIONER'S ATTORNEY) $250.00 $125.00 $125.00
®
CURRY & SALZER FCR COSTS $773.90 $773.90
. ATTORNEY(S) FEE TOTAL :e:klti [ A4 PAYABLE !zr
CURRY & SALZER $7,750.00 $3,100.00 $4,650.00
STENOGRAPHIC SERVICE TOTAL PAYABLE BY PAYABLE BY
PETITIONER RESPONDENT
JOHi« F. TRAINOR, INC. $ 450.00 $ 450.00
TN L ~ N : .
. N [ ﬂx 8 \ o
\_ﬂ_&)\ [ \ m-'wwq, /1’7‘19’_:[;
WE HEREBY CONSENT TO THE ENTRY AND ‘ -/(J Ao giad \ ﬂ\ &
FORM OF THiS ORGER AND ACKNOWLEDGE
A COPY:
o
(PETITIONER S ATTORNEY) (RESPONDENT'S ATTORNEY)
PETITIONER Where 4p7 licablei




ORDER :
State of New Jersey CASE NO.'S

Department of Labor _JIUDGMENT (] DISCONTIRUA 7_{ ~034¥920
DIVISION OF WORKERS' COMPENSATION | APPROVING SETTLEMENT  [] 6Q 3
Cl oismissaL District Office: aQn—

SOCIAL SECURzV NUMBER FEDERAL EMPLOYER'S IDENTIFICATION NUMBER

125 -b&-byYyY/ 22 -309203/
e M. osaloa (3

ADDRESS (Inclu County)

A 2y € ve
Towms /S\IZ(\/\ L. 71 o€ 77>
Oc o~

Vs
NAVE C- a'l:e o ArTw FEARR

Couvv
DATE OF ACCIDENT:

ADDRESS ( n;udmg ourZy—)
OR
DESCRIBE (Bm'ly)c“ﬁ&w /WJ—
ADDRESS (Inclugi County)

7€ A TP A-

APPEARING .
e M 9= D&,Dw/Q
)
1

- 2 T
[Weekly Wages 3O - 3 Rate(s) 2 /3.6 (i/ 21%. o J
I\F RE-OPENED PETITION, INDICATE FOR LAST AWARD: DATE: _____________ PERMANENT: S TEMP: $

PETITIONER
ATTORNEY FOR
PETITIONER

NAME (In:n éN?C?nd or I:Tnﬂll;::;)\l P

INSURANCE
CARRIER

RESPONDENT

RESPONDENT

ATTORNEY FOR

-
Y This matter having come on before the Court on this /2 day of L ., 19 j 6/
O

ORDER FOR JUDGMENT:

It appearing that the Petitioner suffered a compensable injury on the above mentioned date while in the employ of respondent; it
is Ordered and Adjudged that petitioner be awarded compensation benefits, payable as indicated on Page 2.
ORDER APPROVING SETTLEMENT:

The parties having settled the matter and a finding by the Court having been made that the terms of the settiement are fair and
just; it is Ordered that this settlement be approved and the petitioner be paid as indicated on Page 2.
ORDER FOR DISMISSAL

This matter having come on for hearing upon the respondent’s motion for Dismissal which was.made and duly served and there
being good cause shown, the claim petition herein is hereby dismissed for

[J 1. Lack of Prosecution

O 2.

ORDER FOR DISCONTINUANCE

This matter having come on before the Court and the Court having received evidence that this matter should be discontinued
and for good cause shown. It is ORDERED AND ADJUDGED that this matter be discontinued for the following reasons:

Itis FURTHER ORDERED that the payment indicated on Page R be made a part of the Order for Discontinuance for petitioner’s

disability. (Percentages and members involved.)
]

WE HEREBY CONSENT TA THE ENTRY AND
F@RM OF THIS ORDER AND ACKNOWLEDGE STENO FEE
RECEIPT OF A COPY. (Sign if applicable)

PETITIONER'S ATTORNEY] ’%’ ?f
A z T

(DATE)

PETITIONER (Where Applicable)

NAME (PRINT OR TYPE)

A
) (RESPONDENT'S ATTORNEY)
° 5 He b

WC(DO)-100 (R-3-88)

RFESPONDENT'S ATTORNEY




(CONTINUATION)
s  New J ORDER C/ " NO.'S
. tate o ew Jersey 3 JUDGMENT q S’— o \,Y $2 é
Department of Labor £ APPROVING SETTLEMENT
DIVISION OF WORKERS' COMPENSATION [C] DISMISSAL
[C] DISCONTINUANCE 0&00‘1
Permanent Disabiity (Describe Perce es. Nature ang extgnt u[ Disability, and Mempbers Involued) =
. YR /M/\ZZ:] o-é;f / )Wﬁ*—dﬁ-—
3 ' s C)
o a 20
. DISABILITY AWAR
TEMPORARY: Weeks at $ =$ less $ paid = Balancedue $
«G Jo
o PERMANENT: Weehs a$ 3 =$ \{’7 é fg less S m::c Balance due $ 6 3 lg
Medn a.u?( clors and/ n:n tions ’ E ﬂ 7— ‘ 3K 510'
° //1"‘-/0’? /é—j j{y\ ko /é?/(LZ/M?
r’“ m&f - b “‘ff“‘“” ”
. ﬂ
MEDICAL FEE ALLOWED (Expert and/or Testimogfal) ﬂm Tg::g_\:gcl;r ge_mu%.rseaav :e;;gh%EBJT
N o (4%)
,lj)v VM E,LA/A oy | Zo 150

35

(

oe

’NTTORN (S) FEE TOTAL PAYABLE BY PAYABLE BY
% PETITIONER RESPON!
@ zQo0
Og i -~
TENO HIC SER TOTAL PAYABLE BY PAYABLE BY
.wé — PETITIONER RE?ND%'
e s i

A}{ W,eh = .%, ﬁ&:ﬂ;
49 7//.8%

WE HEREBY CONSENT TO THE ENTRY AND
FORM OF THIS ORDER AND ACKNOWLEDGE
A COPY:

(PETYoez‘h S ATTORNEY)

L///}f ///\ 2.7 1

PETITIONER  (Whére Applicaple)

Dﬁ

(RE

Cd/ A.,']

WC(DO)-100.1 (R-4-88)

COMPENSATION)

E 5772

ENT'S ATTORNE'

4fo e

ey

/ / (DATE)

DAG Yo M/

RESPONDENT'S ATTORNEY




WC-3652 R-12-92) I

State of New Jersey APPLICATION FOR REVIEW OR

(DO NOT FILL IN)

» Oivimion OF Mgsges’ ‘Comperaation MODIFICATION OF FORMAL AWARL  CASE No.
CN381
¢ 3seBh, New Jersey 08625-0381 SYSTEM GENERATED D.O. _TOMS R
: SOCIAL SECURITY WMBER 135'68'6“61 A " :::IS‘:’E:ASYEI(V)N O

1 TAMI M ROSALES L <P 22-3092031 AFSS
® I [ 200RESS (inciuding County) QCE AN COUNTY O T | BreoeraL EMPLOYER
| TI 56 GLADN[Y AVENUE : ; NAl::NTIHCA"!ON NUMBER
‘ ©| TOMS RIVIR NJ 08753 E | CURRY & SALZER
\ n y O |Ao0RESS

E [[oeceoen vave " Y| 611 MAIN STREET
° VS ga P 0 BOX L4806 :

R| "™ STATE OF NEW JERSEY TEEERCRE iAo o {GOB) 240-4215

g ADGRESS Sncetire hosiirl HERCER COUNTY NAME (Iindicate f Not Covered or self-insured)

P| TRIAL COURT SUPPORT ' Ni REG. OR FEIN 93-1000187

2 CN 620 Ng | BUREAU OF RISK MGMNT
@ D [IRENTON NJ 08625 -]

E ® :E:nsjviiswﬁén NUMBER RR CN 620

N | 5 reperat empLOER 08-000001-01-001 Al | TRENTON NJ 08625

T IDENTIFICATION WUMBER NE

g B CARRIER'S CLAIM FILE NUMBER

TO THE DIVISION OF WORKERS' COMPENSATION:

) Petitioner, alleging that Petitioner sustained an injury by an accident arising out of and in the course
of Petitioner's employment with Respondent, compensable under RS. 34:15-7 et seq, supplements and
amendments, respectfully states:

DA’ OF ACCIDENT OR DATES OF OCCUPATIONAL EXPOSURE DATE STOPPED WORK DATE RETURNED TO WORK
OC(UPAT I ONAL/EXPOSURE
DAY INJURY REPORTED TO EMPLOYER AND TO WHOM SEX DATE OF BIRTH MARITAL STATUS
8/45 FEMALE |11/25/63 MARRIED
. WHERE OCCUPATION
EMPLOYER'S PREMISES CLERK TYPIST
wov munv occurneo WORK EFFORT ON COMPUTER, TYPEWRITER & CONSTANT U 0 H HAN & ARMS.
. GROSS WEEKLY WAGES RATE OF COMPENSATION TEMPORARY DISABILITY PAID PERMANENT DISABILITY PAID
$ $ s NONE s NONE

DESCRIBE EXTENT AND CHARACTER OF INJURY: If there has been amputation or loss of usefulness of any
member or impairment of any physical function, explain fully.
PERMANENT INJURY TO BOTH HANDS & BOTH ARMS & NECK WITH NEUROLOG!CAL
® CONSEQUENCES.
SINCE ENTRY OF JUDGEMENT IN DIVISION OF COMPENSATION BY HONORABLE
CHESTER APLY JUDGE OF COMPENSATION ON OL/15/98 FOR 45% OF PARTIAL TOTAL
MY CONDITION HAS WORSENED AND MY COMPLAINTS HAVE WORSENED AND |
REQUIRE ADDITIONAL AND FURTHER MEDICAL CARE AND SURGERY HAS BEEN
PRESCRIBED DATE OF LAST COMPENSATION PAID, PAYMENTS CURRENT

® Petitioner (DID) (DID NOT) seek compensation at any Informal hearing.
Atrue copy of Petitioner's treating physician's report is attached hereto [J Yes [0 No DATE OF FILING
Medical aid (WAS) (WAS NOT) furnished by Petitioner's employer.
Give names and addresses of physicians and hospitals: 03/0L4/99
CENTRAL JERSEY HAND SURGERY
@ -"RESENT EMPLOYMENT STATUS, WITH RESPONDENT JURAT VERIFIED
KYes [ONo
ya
He ¢

Were you eligible for Medicaid benefits at the time of the accident? 00 Yes O No

Py Did you become eligible for Medicaid benefits after the accident? O ves O No
You are advised that Medicaid payments related to the accident are to be repaid in accordance
with NJSA 30:40-1, et seq

(over)




TOMEQ vt vs =4 M O

~EMOEZTOOLMD

R — ANSWER TO APPLICATION .OR | c.p. wo. 95-034926
State O ew ersey

Department of Labor and Industry R“I“r Mgbi‘ngTION oF

DIVISION OF WORKMAN'S COMPENSATION D40, TOMS van
SOCIAL SECURITY NUMBER FEDERAL EMPLOYER’S IDENTIFICATION NUMBER
135-68-6441 22-3092031

NAME

CURRY & SALZER
ADDRESS (Including County)

611 MAIN ST
PO BOX 4806
TOMS RIVER, NJ 08754 4806

TAMI ROSALES
ADDRESS (Including County)

56 GLADNEY AVE.
TOMS RIVER, NJ 08753

WO <XMEDOA~D
TMEO e =fre =MD

VS

NAME (Indicate If Not Covered or Self-Insured)
se Self-Insured
CLAIM

NAME
State of New Jers
TRIAL COURT SUPPOR

ADDRESS (Including County)
c/o Dept. of Treasury
P.0. BOX 620

Trenton, NJ 08625-0620

MOE>DCNE~
DMV > O

95-0001-0009763-BJH

TO THE DIVISION OF WORFMEN’S COMPENSATION: BUREAU OF RISK MANAGEMENT
in answer to the application for review or modification respectfully states:
Answering party’s address is: P.O. BOX 620, Trenton, NJ 08625-0620

TEMPORARY DISABILITY WAS PAID FROM TO
for a total of weeks at /week, or:

PERMANENT DISABILITY WAS PAID FROM 09/01/95 TO 11/02/00
for a total of 270.00 weeks at 213.66 /week, or: 57688.20

The date of the last compensation payment was 11/02/00

THE FACTUAL, LEGAL AND MEDICAL REASONS FOR DENYING THE APPLICATION
ARE AS FOLLOWS:

1. Petitioner received an award for permanent disability of 45.00 %
of partitial total amounting to § 57688.20 , pursuant to Judgement
signed 04/15/98 by Honorable CHESTER APY , Judge of Compensation.

2. The petitioner has been fully compensated for the injuries sustained
on 09/01/95 and is not entitled to additional medical treatment,
temporary disability or permanant disability benefits.

3. Respondent denies liability and responsibility for any medical and/or
hospital treatment or services not authorized by the respondent.

I certify that the foregoing statements made by me are true to the
best of my knowledge, information and belief.

PETER VERNIERO, ATTORMEY GINERAL . y% & - A
W @ékaf\ 9

ATTORNEY FOR RESPONDENT DATE

By: Michael 0’Brien, Deputy Attorney General




State of New Jersey
Department of Labor
Division of Workers' Compensation
CN381
Trenton, New Jersey 08625-0381

EMPLOYEE'S CLAIM PETITION
SYSTEM GENERATED

WC-3652 R-12-92)

Y- O/ I%™ 2l
(DO NOT FILL IN) 345/5

CASE No. 99-007099

D.O. _TOMS RIVER

P SOCIAL SECURITY NUMBER '35_68_6h“,
T [ _TAmI M_ROSALES
I | ADDRESS (inciuding Couny) QCEAN COUNTY
7| 56 GLADNEY AVENUE
o | TOMS RIVER NJ 08753
N
E | pecepent wame
R
VS
R | ™ STATE OF NEW JERSEY
g ADDRESS (inciuding County) MERCER COUNTY
P CN 620
g TRENTON NJ 08625
D w Y
E|¥% :Es»sfn‘:srsron NUMBER
N | - rEDERAL EMPLOYER 08-000001-01-001
T IDENTIFICATION NUMBER

TO THE DIVISION OF WORKERS' COMPENSATION:

DNEW JERSEY
REGISTRATION NUMBER

Ossn 22

O FEDERAL EMPLOYER
IDENTIFICATION NUMBER

-3637339 ASKD

e SALZER

KUSHINSKY & DEVINCENS |

ADDRESS

IMZ20~~4=-mMmo

PO BOX 1120
| -TOMS RIVER

JBOM <MZ2IO-A-4>

82 EAST WATER ST

NJ 0875L-1120

TELEPHONE (Area Code) (732) 3‘,9_0‘88

NJ REG. OR FEIN

ADDRESS

PO BOX 620
TRENTON

NAME (indicate it Not Covered or self-insured)

93-1000187
T

NJ 08625-0620

mozZr»xCcunz -
IM—=DDP>O

CARRIER'S CLAIM FILE NUMBER

Petitioner, alleging that Petitioner sustained an injury by an accident arising out of and in the course
of Petitioner's employment with Respondent, compensable under RS. 34:15-7 et seq, supplements and

amendments, respectfully states:

DATE OF ACCIDENT OR DATES OF OCCUPATIONAL EXPOSURE

OCCUP EXP TO PRESENT

DATE STOPPED WORK

DATE RETURNED TO WORK

DATE INJURY REPORTED TO EMPLOYER AND TO WHOM

SEX

FEMALE

DATE OF BIRTH

11/25/63

MARITAL STATUS

MARRIED

WHERE

EMP. PREMISES

“ow wiure occorneo WORK EFFORT ON COMPUTER AND CONSTANT USE OF BOT

OCCUPATION

CLERK TYPIST
H HANDS, ARMS, SHOULDERS.

GROSS WEEKLY WAGES RATE OF COMPENSATION

s 395.78 $

TEMPORARY DISABILITY PAID

$ SALARY

PERMANENT DISABILITY PAID

s NONE

DESCRIBE EXTENT AND CHARACTER OF INJURY: If there has been amputation or loss of usefulness of any
member or impairment of any physical function, explain fully.

INJURY TO HANDS,ARMS,SHOULDERS AND NECK WITH NEURO CONSEQUENCES.

Petitioner (DID) (DID NOT) seek compensation at any Informal hearing.
Atrue copy of Petitioner's treating physician's report is attached hereto [ Yes
Medical aid (WAS) (WAS NOT) furnished by Petitioner's employer.

Give names and addresses of physicians and hospitals:

CENTRAL JERSEY HAND SURGERY

O No DATE OF FILING

03/04/99
JURAT VERIFIED

KYes 0O No

y)
Ha- r0

Were you eligible for Medicaid benefits at the time of the accident? 00 Yes O No

Did you become eligible for Medicaid benefits after the accident?

0O ves O

No

You are advised that Medicaid payments related to the accident are to be repaid in accordance

with NJSA 30:40-1, et seq

(nwvar)




State of New Jersey
Department of Labor and Industry
DIVISION OF WORKMAN’S COMPENSATION

RESPONDENT'S ANSWER TO
CLAIM PETITION

c.p. o, 99-007099

b.o. _TOMS RIVER

SOCIAL SECURITY NUMBER

135-68-6441
NAME
TAMI ROSALES

ADDRESS (Including County)
56 GLADNEY AVE.
TOMS RIVER, NJ 08753

TME QO v dve edM O

WO <MEDO~—>
TOMIE O o = ot =4 M O

vs

NAME
State of New Jers
TRIAL COURT SUPPOR

ADDRESS (Including County)
c/o Dept. of Treasury

CN 620

Trenton, NJ 08625-0620

—“~EMOZOOLMD

MOE>»ODCOHNE~
0 M == 30 30 > O

FEDERAL EMPLOYER’S IDENTIFICATION NUMBER
22-3637339

NAME
SALZER KUSHINSKY & DEVINCENS

ADDRESS (Including County)

P_0 BOX 1120
82 EAST WATER ST
TOMS RIVER, NJ 08754 1120

NAME (Indicate 1f Not Covered or Self-Insured)
se Self-Insured

CLAIM

99-0001-0001638~-BJH

IN ANSWER TO CLAIM PETITION IN THIS CAUSE RESPONDENT STATES:

PETITIONER WAS IN
EMPLOYMENT ON DATE
ALLEGED IN PETITION

'—1 RESPONDENT AND

CARRIER INFORMA-
TION SUPPLIED BY
PETITIONER HAS
BEEN CORRECTED

CORRECT DATE

IF DIFFERENT,

e

INJURY OCCURRED OUT
OF AND IN THE COURSE
OF EMPLOYMENT

INDICATE

[Oves € ]wo [x] ves

EMPLOYMENT WAS
COVERED BY ARTICLE
2 R.S. 34:15

[Owo

X]ves [Iwo
WOW TNJURY OCCURRED?

ALLEGES COMPUTER AND CONSTANT USE OF HANDS.

WHERE?

TRIAL COURT.

NATURE OF INJURY OR DISEASE
ALLEGES HANDS ,ARMS, AND SHOULDERS.

PETITIONER’S OCCUPATION
CLERK TYPIST

AGE
35

DATE RESPONDENT
HAD KNOWLEDGE
OF INJURY

DATE PETITIONER

DATE RETURNED
STOPPED WORK TO WORK

03/04/99 NCLT

GROSS WEEKLY
WAGE

470.27

RATE OF TEMPORARY PERMANENT
COMPENSATION DISABILITY PAID

* SEE BELOW
329.18 (1)

138.00 (P)

NEN
DISABILITY PAID

RESPONDENT RENDERED AID TO THE PETITIONER BY THE FOLLOWING INDIVIDUALS AND//OR INSTITUTIONS:

OTHER PERTINENT INFORMATION:
IF THERE 1S A CLAIM INVOLVING A THIRD PARTY IN
RE IMBURSEMENT CONTAINED IN N.J.S.A. 34:15AT40.

* DENIAL- SEE ATTACHED.

NO TREATMENT, NO REPORT FILED, SAME AS C.P.95-034926 RE-OPENED.

THIS CASE, THE RESPONDENT ASSERTS ITS RIGHTS TO

I certify that the foregoing statements made by me are true to the

best of my knowledge, information and belief.

PETER VERNIERO, ATRORNEY GEWERAL

Mok é

0L.un. Fot

ATTORNEY FOR RESPONDENT
By: Michael O’Brien, Deputy Attorney General

DATE




Respondent denies that the petitioner sustained a compensable
accident or occupational exposure arising out of and in the course of the
petitioner’s employment.

Respondent denies that any condition from which the petitioner is
now suffering is the result of a compensable accident or occupational
exposure.

Respondent denies that the petitioner is entitled to payments of
temporary or permanent disability benefits, and denies that the petitioner
is entitled to medical treatment.
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SALZER, KUSHINSKY & DeVINCENS
611 Main Street

P. O. Box 4806

Toms River, NJ 08754

(732) 240-4215

Attorneys for Petitioner

NEW JERSEY DEPARTMENT OF LABOR
AND INDUSTRY

DIVISION OF WORKERS' COMPENSATION

OCEAN COUNTY

C.P. Nos. 99-007099, 95-034926

TAMI M. ROSALES
S. S. NO. 135-68-6441

Petitioner,
NOTICE OF MOTION TO JOIN THE
vs. SECOND INJURY FUND
STATE OF NEW JERSEY
Respondent

IN THE MATTER OF THE APPLICATION OF
TAMI M. ROSALES FOR BENEFITS UNDER
THE SECOND INJURY FUND:
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TO:

SIRS:

application to the Presiding Judge of Compensation, at the Division of Worker's Compensation, 954
Route 166, Toms River, New Jersey at 9:00 a.m. or as soon thereafter as counsel may be heard, for
an Order joining the Commissioner of Labor & Industry as a party to the proceedings in his capacity

as Custodian of the Second Injury Fund pursuant to the Rules of the Division of Worker's

COMMISSIONER OF LABOR & INDUSTRY
John Fitch Plaza

CN-399

Trenton, NJ 08625

HONORABLE PETER VERNIERO
Attorney General

Department of Law & Public Safety
Hughes Justice Complex

CN-105

Trenton, NJ 08625

MICHAEL O'BRIEN, ESQ.
c/o Dept. of Treasury

C.N. 620

Trenton, NJ 08625

PLEASE TAKE NOTICE that on a date to be set by the Court, I shall make

Compensation.

for a Consolidation of the trial of all cases mentioned and for such other relief as the Court may

At the time and place aforementioned, the undersigned shall also make application

deem necessary and proper.
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SALZER, KUSHINSKY & DeVINCENS
Attorneys for Petitioner

FrM(S. Salzer
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PO. BOX 4806
TOMS RIVER, NJ 08754-4806

611 MAIN STREET

PO.BOX 1120

82 EAST WATER STREET
TOMS RIVER, N) 08754-1120

TELEFAX
732-914-8707
732-505-0230
732-240-7767

TELEPHONE
732-914-8700
732-349-0188

EMAIL: SKDLAW@AOL.COM

732-240-4215

ATTORNEYS AT LAW

2317
FSS/mjk

SALZER, KUSHINSKY & DE VINCENS
611 Main Street

P. O. Box 4806

Toms River, NJ 08754

(732) 240-4215

Attorneys for Petitioner

NEW JERSEY DEPARTMENT OF LABOR

AND INDUSTRY
DIVISION OF WORKERS' COMPENSATION
OCEAN COUNTY
C.P. Nos. 99-007099, 95-034926
X
TAMI M. ROSALES
S. S. NO. 135-68-6441
Petitioner,
VERIFIED PETITION
vs.
STATE OF NEW JERSEY
Respondent.
X

IN THE MATTER OF THE APPLICATION OF FOR
BENEFITS UNDER THE SECOND INJURY FUND:

TO: COMMISSIONER OF LABOR & INDUSTRY
John Fitch Plaza
CN-110
Trenton, NJ 08625 ‘

HONORABLE PETER VERNIERO ‘
Attorney General

Department of Law & Public Safety

Hughes Justice Complex

CN-116

Trenton, NJ 08625
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MICHAEL O'BRIEN, ESQ.
c/o Dept. of Treasury

C.N. 620

Trenton, NJ 08625

SIRS:

YOUR PETITIONER, TAMI M. ROSALES, residing at 56 Gladney Avenue,
Toms River, Ocean County, NJ, does say as follows:

1. Your Petitioner was born on 11/25/63 and is presently 35 years of age.

2. Your Petitioner is divorced with one infant child.

3. Your Petitioner did graduate from high school and can read and write in the
English language.

4. Your Petitioner has been in the employ of the State of New Jersey as a clerk typist
for in excess of 10 years.

5. Your Petitioner has filed Claim Petition 99-007099 alleging that in the course of
her work effort with the State of New Jersey as a clerk typist she was required to work on a computer
and this involved constant use of both hands, arms and shoulders resulting in injuﬁes to those parts
of her body and injuries to her neck with neurological consequences.

6. Your petitioner has filed Claim Petition 95-034926 which is in the nature of an
Application to Review a previously entered Judgment on Apn;l 15, 1998 which Judgment provided
for 45% of partial total for residuals of nerve impingement and c'_ie quervain's syndrome with bilateral
carpal tunnel release followed by right ulnar nerve release and r{ight median nerve and trigger thumb
release and flexor tenosynovectomy with status post anterior disposition and neurolysis right ulhar

nerve at the right elbow.

AxrT
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P.O. BOX 4806

611 MAIN STREET
TOMS RIVER, NJ 08754-4806

PO. BOX 1120

82 EAST WATER STREET
TOMS RIVER, NJ 08754-1120

S

TELEFAX
732-914-8707

TELEPHONE
732-914-8700
732-349-0188
732-240-4215

NSKY
EVINCENS,uic
TTORNEYS AT LAW

D

732-505-0230
732-240-7767

EMAIL: SKDIAW@AOL.COM

g

u@//)p((m” ‘0 oA . GAY

The respondent received a credit in the amount of 25% of partial total which was subtracted

from the 45% of partial total as the petitioner had received an earlier Judgment in the amount of 25%
of partial total on Claim Petition 91-015164 which earlier Judgment was for bilateral carpal tunnel
syndrome with de quervain's syndrome and ulnar nerve disability involving an occupational exposure
through 1991.

T For some time prior to your petitioner's employment, or prior to the manifestation of
any compensable injuries, your petitioner had also been partially and permanently disabled due to
the following conditions:

A. Your petitioner suffered a fractured right arm on two occasions at age 10 and 12.

B. Your petitioner did undergo left knee surgery by Dr. Ralph Kuhn at Kimball Medical
Center in and about 198l.

C. Your petitioner has been diagnosed with mitral valve prolapse.

D. Your petitioner has been admitted to Kimball Medical Center by Dr. Kramer in and

about April of 19;8 for right ankle surgery.

8. Your Petitioner alleges that she is totally and permanently disabled as a result of
experiencing injuries under conditions entitling her to compensation therefore when she had
previously been partially and permanently disabled from other;causes as hereinabove set forth. By
reason thereof and therefor, your Petitioner alleges that she is é\ntitled to benefits under the Second
Injury Fund pursuant to appropriate statutes.

9. Your Petitioner alleges further that she is totally and permanently disabled as a

result of the injuries received in the last compensable occupational exposure in combination with

A&I{..
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previous compensable occupational exposures for which she received a Judgment in the Division
of Compensation in the amount of 45% of partial total on Claim Petition 95-034926 involving
occupational exposure through 1995 and in connection with a certain Judgment entered on Claim
Petition 91-015164 for which she received an Order of Settlement in the amount of 25% of partial
total for an occupational exposure through 1991 all with the County of Ocean.

10. Your Petitioner is not presently receiving Social Security Disability Benefits will
be making application in connection therewith and will be making application for ordinary disability

pension.

CaA

TAMIM. S

DATED: )D/ 13/7'7
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STATE OF NEW JERSEY

. 8

) COUNTY OF OCEAN

TAMI M. ROSALES, of full age, being duly swom according to law and upon her oath, does depose
@ and say that:

She is the Petitioner named in the foregoing Verified Petition, and the same has been

read to her or she has read the same and is familiar with the contents thereof’ and that the matters

o
E 3 and things therein set forth are true to the best of her knowledge and belief.
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Bricktown Nodical Group, L CH.

DORADO SHOPPING PLAZA
34 LANES MILL ROAD
BRICK. NEW JERSEY 08724

TELEPHONE (732) 458-0300

January 10, 2000

Frank S. Salzer, Esq.
PO Box 4806
Toms River, NJ 08753

Dear Frank S. Salzer, Esq.:

Respondent: State of NJ
Petitioner: Tami Rosales

Date of Accident: 1989 - present
Date of examination: December 30, 1999

HISTORY:

The case in question is one in which Ms. Tami Rosales of 56 Gladney Avenue,
Toms River, NJ was injured while working. Ms. Rosales is 36 years of age and is
divorced with one child. She gives a medical history of right hand fracture as a
child, tonsillectomy in 1971, left knee arthroscopic surgery in 1989, and surgery
for right tarsal tunnel in June 1998.

The alleged accident occurred during the course of her employment. Please refer
to my reports dated January 16, 1998, April 16, 1996, January 20, 1994 and

August 1, 1991 for pertinent information mgudmg the history of the accxlent
and injuries sustained. s

Since the petitioner was last seen in my office her complaints persisted and her
condition worsened. Ms. Rosales continued under the care of Dr. Pess of -
Central Jersey Hand. A NCS of March 2, 1999 showedslowmgofoonduchon !

velocity ulnar nerve across the elbow compa:ed to below the elbow. An NCS of -~ -

April 6, 1999 was positive for right carpal tunnel syndrome and right ulnar
neuropathy. Treatment received was conservative and included physical - -
thcrapyandmjecuonsonyloeaheandCelestonetohcrelbowandwﬁsta. She .

was given an elbow strap to wear. A dmg:oees of left cubital tunnel syndmnie_”' ¢
and bilateral tendmma was made <

The petitioner last worked on November 5 1999 She applied for dmbihty at P A
shcxsnotaolctouaeherarmsorhnndsmm




Martin Riss, DO

Tammy Rosales
January 10, 2000
Page 2

SUBJECTIVE EXAMINATION:

The petitioner complains that pain is present even with her normal everyday
activities. It takes longer for her to do things. Her sleep is disturbed and her
pain is worse at night. Since her last evaluation her symptoms have increased.
She has twitches in her neck, which gives her headaches. The twitches usually
occur at night and come out of the blue. Any draft aggravates her pain. She
is angry and depressed because she is not able to work. She has electric
shocks that radiate up and down her arms. She has loss of grip in her right
hand and thumb. Her right index finger does what it wants to do. Objects drop
from her right hand.

She finds it difficult to write. Her right hand gets tight. Her right hand turns
ice cold during cold, damp, and changing weather. Her scars become bright
purple during winter. She has numbness that radiates up into her right elbow
and neck, which creates headaches. The right side of her back goes numb and
the numbness extends into her mid back. She is not able to do any type of
heavy work. She tak4es medication to help her sleep. Playing with her child is
limited. She is not able to work on a computer, which was part of her job
requirement. Sport playing is limited.

OBJECTIVE EXAMINATION:

Examination of the petitioner reveals a well-developed female complaining of
pain. The petitioner is S feet 8 inches tall and weighs 248 pounds. Blood
pressure is 140/82.

Examination of the cervical spine reveals tenderness to palpation with spasm
over the bilateral cervical paravertebral and bilateral trapezius muscles. Flexion .
is to 45 degrees. Extension is to S degrees. Sidebending is to 15 degrees on the
right and to 10 degrees on the left. Rotation is to 30 degrees bilaterally. Her
strength is markedly diminished on the right as compared to the left. She is
right hand dominant. Her sensation is diminished on the right as compared tn
the left. She is able to shrug her shoulders.

Ha 2
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Martin Riss, DO

Tami Rosales
January 10, 2000
Page 3

Examination of the shoulders reveals tenderness to palpation over the superior
posterior aspects bilaterally. Flexion is to 135 degrees on the right and to 170
degrees on the left. Extension is to 30 degrees on the right and to 70 degrees
on the left. Abduction is to 135 degrees on the right and t¢ 165 degrees on the
left. There is an audible palpable crepitus noted on the right during abduction
that is not present on the left. Rotation is to 100 degrees on the right and to 105
degrees on the leftt Her strength is markedly diminished on the right as
compared to the left. She is right hand dominant. Her sensation is diminished
on the right as compared to the left. She is able to shrug her shoulders.

Examination of the right elbow reveals a scar that measures 10 cm over
the medial aspect of the elbow. Examination of the elbows reveals
tenderness to palpation over the medial aspects bilaterally. Flexion, extension,
and pronation of the elbows are complete. Supination is to 155 degrees on the
right and to 160 degrees on the left.

Examination of the right wrist and palm reveals a 9-¥2 cm scar. Over the
anterior aspect of the right MP joint reveals a scar that measures 2.3 cm.
There is a 1.4-cm horizontal scar over the anterior palm. Examination of
the wrists reveals tenderness to palpation over the anterior wrists and palms
bilaterally. Flexion is to 10 degrees on the right and to 20 degrees on the left.
Extension is to 10 degrees on the right and to 20 degrees on the left. Inversion
is to less than S5 degrees bilaterally. Eversion is to less than S5 degrees
bilaterally. Pronation is to 180 degrees bilaterally (complete). Supination is to
155 degrees on the right and to 160 degrees on the left. Her strength is markedly
diminished on the right as compared to the left. She is right hand dominant.
Her sensation is diminished on the right as compared to the left. She makes
weak fists bilaterally. She cannot flex, flare, extend, or oppose any digits of the

right hand. She is able to flex, flare, extend, or oppose the digits of her left
hand.

Examination of the thumb reveals tenderness to palpation over the thumb.
Flexion of the thumb at the MP joint is to 45 degrees on the right and to 70
degrees on the left. Extension of the thumb at the MP joint is to 170 degrees on
the right and to 180 degrees on the left. Flexion of the thumb at the IP Joint is
to 30 degrees on the right and to 75 degrees on the left. Extension of the thumb
at the IP Joint is to 170 degrees on the right and to 180 degrees on the left. "

/}a. 4




Martin Riss, DO

Tami Rosales
January 10, 2000
Page 4

The right biceps measures 36 % cm and the left biceps measure 37 cm. The
right and left elbows measure 27 cm. The right forearm measures 25 cm and
the left forearm measures 25 % cm. The right and left wrists measure IS ' cm.
The right palm measures 19 % cm and the left palm measures 19 cm.

Examination of the left knee reveals arthroscopic scars about the
periphery. Examination of the left knee reveals tenderness to palpation over
the medial and anterior aspects. Flexion in the standing position is to 80
degrees on the right and to 45 degrees on the left. Extension in the sitting
position is to 180 degrees bilaterally. She elicits pain upon medial and lateral
compression of the left leg. Her sensation is equal and normal. Negative pivot
shift test and Lachman’s test bilaterally. She is able to perform toe stands. She
is not able to perform heel stands. She is only able to perform a partial squat
not a complete one and there is an audible palpable crepitus noted in her left
knee that is not present in her right knee. There is an antalgic gait noted. She
is not able to support her body weight on her left leg alone. She is able to
support her body weight on her right leg alone.

Examination of the right ankle reveals a “J” Shaped scar medial aspect of
the ankle that measures 9 cm. Examination of the right foot reveals
tenderness to palpation over the medial aspect. Plantar flexion is to 25 degrees
on the right and to 35 degrees on the left. Dorsi flexion is to 15 degrees on the
right and to 20 degrees on the left. Inversion is to 1S degrees on the right and to
35 degrees on the left. Eversion is to 5 degrees on the right and to 10 degrees on
the left. Her sensation is equal and normal. Her sensation is equal and normal.
Pulses are good. She is able to perform toe stands. She is not able to perform
heel stands. She is only able to perform a partial squat not a complete one and
there is an audible palpable crepitus noted in her left knee that is not present
in her right knee. There is an antalgic gait noted. She is not able to support
her body weight on her left leg alone. She is able to support her body weight on
her right leg alone. i

The right and left knees measure 43-% cm. The right and left calves measure
43-% cm. The right and left distal legs measure 21-% cm. The measurement
across the right and left longitudinal arch is 24 Y cm.
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Martin Riss, DO

iami Rosales
January 10, 2000

Page 5

DIAGNOSES:

RIGHT CARPAL TUNNEL SYNDROME, BILATERALLY
DEQUERVAIN'S DISEASE

ABERRANT ULNAR NERVE, RIGHT

STATUS POST RELEASE TRANSVERSE CARPAL LIGAMENT,
SYNOVIAL BIOPSY, EXPLORATION, AND DECOMPRESSION
OF THE ULNAR NERVE, RIGHT

STATUS POST LEFT ENDOSCOPIC CARPAL TUNNEL RELEASE

STATUS POST RIGHT CARPAL TUNNEL RELEASE AND
NEUROLYSIS OF THE MEDIAL NERVE

NEUROPATHY OF THE RIGHT MEDIAN NERVE AND
RIGHT TRIGGER FINGER

STATUS POST NEUROLYSIS OF RIGHT MEDIAL NERVE
WITH RIGHT TRIGGER THUMB RELEASE AND FLEXOR
TENOSYNOVECTOMY OF WRIST AND PALM

RIGHT CUBITAL TUNNEL SYNDROME

STATUS POST ANTERIOR TRANSPOSITION AND NEUROLYSIS
RIGRT ULNAR NERVE, ELBOW

AGGRAVATION, ACCELERATION, AND EXACERBATION OF
PRIOR RIGHT AND LEFT HAND INJURIES :

PERSISTENT RIGHT CARPAL TUNNEL mmtoim
LEFT CUBITAL TUNNEL SYNDROME

LEFT ULNAR NEUROPATHY

BILATERAL TENDINITIS

STATUS POST LEFT KNEE ARTHROSCOPY

STATUS POST TARSAL TUNNEL SURGERY, RIGHT
| A ~dsS




Martin Riss, DO

Tami Rosales
January 10, 2000
Page 6

DISABILITY AND OPINION:

It is my opinion that there is demonstrable objective medical evidence of
restriction of function and lessening to a material degree of working ability and
that the petitioner is disabled orthopedically to the extent of 100% of the total
and is totally disabled. No fundamental or marked improvement can be
reasonably expected and the prognosis for improvement is not favorable.

It is my opinion that the petitioner is not fit as a working unit nor is she a fit
candidate for vocational rehabilitation.

It is my opinion the aforementioned complaints, findings, and diagnoses are
causally related to the occupational exposure of 1989 and to her pre-existing
conditions and are permanent in nature.

MR/saws
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& ' STATE OF NEW JERSEY
S

DEPARTMENT OF LABOR
Q DIVISION OF WORKERS' COMPENSATION
$ OCEAN COUNTY DISTRICT
C.P. #99-7099
95-34926
TAMI ROSALES ,
Petitioner
vs. INTERIM DECISION
STATE OF NEW JERSEY,
Respondent
VS.
SECOND INJURY FUND
APPEARANCES:

For the Petitioner: SALZER, KUCHINSKY, & MARUT, Esquires
by: FRANK S. SALZER, Esquire

For the Respondent: JOHN J. FARMER, Attorney General of New Jersey, Esquire
by: JANE LAFFERTY , Deputy Attorney General, Esquire

For SECOND INJURY FUND: JOHN J. FARMER, Attorney General of New Jersey, Esquire
by: LOIS J. GREGORY, Senior Deputy Attorney General, Esquire

MONCHER, LAWRENCE G., JW.C.,

Mrs. Rosales is a 38 year old disabled judicial trial court support clerk initially employed
by the County of Ocean. In January 1995, she was transferred to the State Judiciary. Her claim is
that repetitive use of her hands caused and/or aggravated bilateral carpal tunnel syndrome,

bilateral De Quervain syndrome, and bilateral cubital tunnel syndrome. Her case was that the

Page 1 of 20
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trauma of using her hands and arms in her job functions caused injury to the nerves and tendons of
both upper extremities. She has been subjected to multiple surgeries, therapy and procedures, the
net result has been minimal reiief from constant pain, especially whenever she tried to perform
simple job duties such as keyboarding on a computer, answering the telephone, and pulling files
from a drawer.

Petitioner has filed 3 claims. One is an application for review and modification of
an April 15, 1998 award against the State for essentially the same impairment as the subsequent
exposure until 1999. The second is a claim against the State for the consequences of an exposure
from April 15, 1998 award until the filing of the claim petition on March 4, 1999. ' The third
claim is a Second Injury Fund Verified Petition which she filed on February 23, 2000, seeking
permanent total disability benefits from the Fund to commence when the respondent’s benefits

expire. See N.J.S.A. 34:15-95. For the reasons set forth in this decision, I have determined that

she sustained a compensable occupational disease which has progressed and been aggravated by
her work to the point where she is now permanently totally disabled and most likely entitled to
Second Injury Fund benefits.

This trial commenced with the testimony of Mrs. Rosales. Before the first medical
witness could testify, I was transferred to another county. Both Deputy Attorneys General were
not available on the same day I was present in Toms River. As a consequence, I decided it was

appropriate to proceed with the trial under the Second Injury Fund Bifurcation Rule. N.J.A.C.

' I have amended the pleadings to conform to the proofs, the last day of exposure is the
last day of her employment, November 4, 1999. The proofs before me demonstrate she continued
to engage in the very same duties which gave rise to the original award plus some additional
duties which placed stress on her previously disabled hands, wrists, forearm, and elbows.

Page 2 of 20
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12:235-7.2, et seq. This rule provides for an initial trial on the issue of compensability and total

disability with petitioner and the employer’s attorney. The question of Second Injury Fund

liability is decided latter with the participation of a Deputy Attorney General representing the

Fund. Because, the Fund and the State as an employer were each represented by a Deputy
Attorney General and both had the same interest in the testimony of the forensic witnesses, this
case was most appropriate for bifurcation. Nevertheless, Fund shall be afforded the opportunity
to be heard.

The respondent presented no lay witnesses. The petitioner and the respondent each
presented one forensic witness. Both of whom was qualified by experience and education to
testify on the subject matter of this case. Petitioner’s expert, Dr. Martin Riss, is engaged in the
active practice of medicine including industrial medicine for local employer and has conducted
orthopedic examinations for petitioners in compensation cases. He is board certified in family
medicine and geriatric medicine and has qualified as an expert in forensic medicine on numerous
occasions. Respondent’s expert, Dr. A. Gregory Mc Clure is board eligible in internal medicine.
His practice has been restricted to conducting forensic orthopedic examinations for insurance
companies. He has qualified as an expert in this division on numerous occasions.

Petitioner placed 21 exhibits into evidence, including a description of duties of petitioner’s
job title as a Support Staff Judicial Clerk 2; 5 reports of physical examination and review of
medical records prepared by Dr. Martin Riss conducted from August 1, 1991 to January 10,
2000; a detailed accurate hypothetical question; Point Pleasant Hospital record of April 5, 1991;
Community Hospital records of June 3, 1993, July 21, 1993, & October 18, 1995; Paul Kimbal

Hospital record of August 14, 1996; Shore Neurology reports of nerve conduction and EMG
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studies of petitioner’s arms performed in March and April 1999; X-Ray Associates reports of

studies conducted in July 1999 which reported possible calcific tendinitis in the right shoulder and
a normal MRI of the cervical spine; Dr. Gary Pess’, petitioner’s treating physician, office records
from October 3, 1998 to September 14, 1999; an October 5, 1999 medical examination report
prepared by Dr. Gary Pess in connection with petitioner’s disability retirement application; office
records of treating physicians at Community Medical Associates; a Jersey Shore Neurological
report of Dr. Gilson dated January 1, 2001 and Dr. Riss’ CV. Respondent introduced the CV of
its forensic witness, Dr A. Gregory Mc Clure. The expert medical examination reports from the
1998 settlement with the State were a part of the record of this case..

At the conclusion of the trial, petitioner and the respondent were offered the opportunity
to file memoranda which summarized their respective interpretation of the record and proposed
findings of fact and conclusions. Petitioner’s counsel submitted a letter memorandum which was
quite helpful. The respondent declined the invitation to submit a memorandum and rested on the
record.

The burden of proof here, as in all Workers’ Compensation contested cases, is on the
petitioner who must produce the evidence and persuade the trier of fact by a preponderance of the

credible evidence of the existence of each element of the claim. Perez v. Pantasote, Inc., 95 N.J.

105, 118 (1984). The same evidential standard applies to the elements of the case on which
respondent has the burden of proof. Fiore v. Consolidated Freightways, 140 N.J. 452, 479
(1995). This burden has been described as:

All that is required is that the claimed conclusion from the offered

facts must be a probable or a more probable hypothesis. . . The test
is probability rather than a certainty. . . . However, the evidence
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must be such as to lead a reasonably cautious mind to the given
conclusion. ‘The standard is one of reasonable probability; i.e.,
whether or not the evidence is of sufficient quality to generate a
belief that the iendered hypothesis is in all likelihood the truth. It
need not have the attribute of certainty, but it must be well founded
in reason and logic, mere guess or conjecture is not a substitute for
legal proof.’ [Citations omitted.] Laffey v. City of Jersey City,
289 N.J. Super. 292, 303(App. Div. 1996).

The respondent must carry that same burden of production of evidence and persuasion as

to its factual contentions including issues of prior loss of function for a credit or shift of lLiability

to the Second Injury Fund. Katz v. Township of Howell, 68 N.J. 125, 132 (1975); Gulick v.
H.M. Enoch, Inc., 280 N.J. Super. 96, 109 (App. Div. 1995); Abdullah v. S.B. Thomas, Inc., 190

N.J. Super. 26, 29-30 (App. Div. 1983); and N.J.S.A. 34:15-12(d). The obvious intent of this

reduction of an employer’s liability is to encourage the employment of the handicapped. See
Abdullah v. S.B. Thomas, Inc., supra.; Fiore v. Consolidated Freightways, supra., 140 N.J. at

478-479; Lewicki v. New Jersey Art Foundry, 88 N.J. 75 (1981).
The Workers’ Compensation Act “is remedial social legislation designed to

place the costs of accidental injuries which are work-connected upon employers who may readily
provide for them as operating expenses.” Secor v. Penn Service Garage, 19 N.J. 315, 319
(1955). Judges are directed to “liberally appl[y] [its provisions] . . . to protect employees in the
event of work-related injuries . . .” Ibid. The Supreme Court has reiterated recently that the
Workers' Compensation Act is to be liberally construed in order that its beneficent purposes may
be accomplished. Fiore v. Consolidated Freightways, supra., 140 N.J. at 465. On the other hand,
this directive to construe the act liberally does not extend to ignoring the burden of proof. It does

not release petitioner from the burden to persuade the trier of fact that his factual contentions are
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valid.
The repetitive motion claim must satisfy the definition of

a. [T]he phrase "compensable occupational disease” . . .

[does] include all diseases arising out and in the course of

employment which are due in a material degree to causes and

conditions which are or were characteristic of or peculiar to a

particular trade, occupation, process or place of employment.

b. Deterioration of a tissue, organ or part of the body in which the

function of such tissue, organ or part of the body is diminished due

to the natural aging process thereof is not compensable. N.JS.A.

34:15-31.

This statute is a part of a legislative plan to contain compensation costs asa
balance for increased disability benefits for serious injuries. Fiore v. Consolidated Freightways,
140 NLJ. 452, 468 (1995). Previously it was only necessary to show the occupation was a
contributing cause. Giambattista v. Thomas A. Edison, Inc., supra. Now it must be shown the
disease or the acceleration of the disease was “due in a material degree” to the exposure.
Peterson v. Hermann Forwarding Co., 267 N.J. Super. 493, 503-508 (App. Div. 1993), certif.
den. 135 N.J. 304 (1994) and Kozinsky v. Edison Products Co. , 222 N.J. Super. 530 (App.
Div. 1988). Further the employee must also show the exposure or condition was characteristic
of or peculiar to the occupation, process or place of employment and the material cause of the
occupational disease. Fiore v. Consolidated Freightways, supra. 140 N.J. @ 468-470.

Resolution of the issue of whether the employment risk was the material cause of
the disease depends on whether the proofs establish the compensable disease would not have

occurred to the extent it did in the absence of the described employment exposure. See Fiore v.

Consolidated Freightways, supra., at 473-477. If the condition would have occurred to the same
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extent without the exposure, it is not compensable. See Peterson v. Hermann Forwarding Co.,

supra. If the occupational exposure was a real causative factor in bringing about the disease or
its extent, the injury may be compensable. Fiore, at 477.

In Prettyman v. State, 298 N.J. Super. 580, 591 (App. Div. 1997), An occurrence
will be considered an accident "if either the circumstance causing the injury o the result on the
employee's person was unlooked for...." The court instructed

We have recognized that there are "three categories of risk used in
determining the connection between employment and injury.” Id. at
126 (citing Howard v. Harwood's Restaurant Co., 25 N.J. 72, 83
(1957)). These categories are used to decide whether an injury
arose out of the employment as required by N.J.S.A. 34:15-7.
Verge, supra, 272 N.J. Super. at 126-28. The first category,
described as a " but for' test," questions whether it is more likely
than not that the injury would have occurred in the workplace
rather than somewhere else. Id. at 126. The second category of
risks are classified as "neutral risks" and are those risks that occur
due to ""uncontrollable circumstances which do not originate in the
employment environment but which happen to befall the employee
during the course of his employment." Id. at 127 (quoting Howard,
supra, 25 N.J. at 84). The third category of risks are those which
"do not bear a sufficient causative relationship to the employment”
and are considered "personal to the claimant” or "'idiopathic.™
Ibid. (citations omitted).

In Dietrich v. Toms River Bd. of Education, 294 N.J. Super. 252 (App. Div. 1996) the
court instructed that the compensation law did not allow compensability when an underlying
idiopathic cardiomyopathy condition became evident during stressful employment occurrences
unless there was a material causal nexus between the employment happenings and the worsening

of the underlying heart disease. The happening of acute symptoms while Dietrich was at work

was merely an idiopathic occurrence. There was no credible medical evidence that the work
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conditions caused the heart condition. In Dietrich, the court observed there was a lack of
“suitable medical evidence that the job stress substantially
contributed to the condition or disease that developed, and that
without the exposure, it would not have developed to the extent
that it caused the disability manifested.”

Here, unlike Dietrich, the pathology which Mrs. Rosales sustained in her upper extremities
does not fit within the third risk category discussed in Harwood. The medical pathology has
already been conceded to be compensable by reason of the 1998 award. This pathology has the
potential of satisfying the conditions for both of the first two risk factors. Mrs. Rosales described
work conditions which were peculiar to her job duties and which her medical proofs establish
were capable of causing the impairment which now afflicts her. If that is the final decision
reached here, she will receive an award consistent with her wage and disability chart for 1999. If
her current condition is a consequence of progression of the medical conditions described in her

1995 award, then the award here will be at constructed at the 1995 wage calculated consistent
with the 1995 disability rate chart. The 1998 judgment was based on a 1995 date of exposure and
manifestation of impairment in 1995. See Falcon v. American Cyanamid, 221 N.J. Super. 252
(App. Div. 1987). As discussed below, I have tound petitioner to be permanently totally disabled,
her compensation rate at 70 % of the pertinent wage subject to adjustment for Social Security
Disability benefits yields a similar weekly rate under each claim petition for the next 24 years until
this 38 year old woman attains age 62.

The Workers’ Compensation statute contains this definition of permanent disability:

"Disability permanent in quality and partial in character" [is] ...
permanent impairment caused by a compensable accident or

compensable occupational disease, based on demonstrable objective
medical evidence, which restricts the function of the body or its
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members or organs; included in the criteria which shall be
considered shall be whether there has been a lessening to a material
degree of an employee's working ability. ... Injuries such as minor
lacerations, minor contusions, minor sprains, and scars which do
not constitute significant disfigurement, and occupational diseases
of a minor nature such as mild dermatitis and mild bronchitis shall
not constitute permanent disability within the meaning of this
definition.

"Disability permanent in quality and total in character” [is] ...
physical or neuropsychiatric total permanent impairment caused by
a compensable accident or occupational disease, where no
fundamental or marked improvement in such condition can be
reasonably be expected.

Factors other than physical and neuropsychiatric impairments may
be considered in the determination of permanent total disability,
when such physical and neuropsychiatric impairments constitute at
least 75% or higher of total disability. N.J.S.A. 34:1 5-36.

If petitioner is totally disabled, the Second Injury Fund shall relieve the State from the full
measure of total disability weekly benefits. It is likely that petitioner’s prior right tarsal tunnel
surgery caused preexisting permanent partial disability within the meaning of N.J.S. A, 34:15-95.
This element of partial disability is present, the question to be resolved at the follow up Second
Injury Fund trial will be whether that impairment contributed to total disability or whether Mrs.
Rosales is totally disabled without regard to the presence of the prior foot impairment. Put in
another way is she totally disabled as a result of a series of compensable injuries to her upper
extremities. Without question, the award entered in 1995 against Ocean County for 25%
permanent partial disability for bilateral carpal tunnel syndrome is a prior disability for Second
Injury Fund purposes. Cf. Paul v. Baltimore Upholstering Co., 66 N.J. 111 (1974) which was

decided before the 1979 repeal of N.J.S.A. 34:15-95 (b). Further if the exposure from 1995 to
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1999 gives rise to additional compensation disability then the net award made in 1998 is a prior
disability for Second Injury Fund purposes.

Recently, in Walsh vs. RCA, 334 N.J. Super. 1, 6-8 (App. Div. 2000), Judge Cuff
observed that

The Fund was established by the Legislature, pursuant to
N.J.S.A. 34:15-95, as a means to “encourage the hiring by industry
of people handicapped by pre-existing disabilities....” Paul v.
Baltimore Upholstering Co., 66 N.J. 111, 129 (1974). The Fund is
liable when a pre-existing condition combined with a work-related
accident or disease renders a person totally and permanently
disabled. N.J.S.A. 34:15-95; Lewicki v. New Jersey Art Foundry,
88 N.1.75, 83 (1981). The statute aims to protect employees from
being denied employment based on their pre-existing condition and
risk of total disability. It also protects the employer from the
obligation of absorbing the entire burden of paying for a total
disability it did not cause. [Citations omitted.] Under present law,
an employer is only required to pay the value of the disability
caused by the occupationally compensable condition related to the
employment. N.J.S A, 34:15-95; Lewicki, supra, 88 N.J. at 83. The
Fund then pays the value [at total permanent disability rates] of the
partial permanent disability which pre existed the last compensable
disability. Ibid. Total and permanent disability extends for a period
of 450 weeks; once this period expires, the Fund is responsible for
paying continuing lifetime benefits pursuant to N.J.S.A.
34:15-12(b).

N.J.S.A. 34:15-95, governing liability of the Fund, provides in
pertinent part: . . .compensation payments in accordance with the
provisions of paragraph (b) of [N.J.S.A.] 34:15-12 shall be made to
persons totally disabled, as a result of experiencing a subsequent
permanent injury under conditions entitling such persons to
compensation therefor, when such persons had previously been
permanently and partially disabled from some other cause . . .

There are provisions which limit the Fund's liability:

[N]o person shall be eligible to receive payments from the
Second Injury Fund:

(a) If the disability from the injury caused by the person's last

Page 10 of 20

ﬂo/57




compensable accident in itself and irrespective of any previous
condition or disability constitutes total and permanent disability
within the meaning of this Title.

(b) (Deleted by amendment.)

(c) If the disease or condition existing prior to the last
compensable accident is progressive and by reason of such
progression subsequent to the last compensable accident renders
the person totally disabled within the meaning of this Title.

(d) If a person who is rendered permanently partially disabled
by the last compensable injury subsequently becomes permanently
totally disabled by reason of progressive physical deterioration or
pre-existing condition or disease.

Nothing in the provisions of said paragraphs (a), (c) and (d),
however, shall be construed to deny the benefits provided by this
section to any person who has been previously disabled by reason
of total loss of, or total and permanent loss of use of, a hand or arm
or foot or leg or eye, when the total disability is due to the total loss
of, or total and permanent loss of use of, two or more of said major
members of the body, or to any person who in successive accidents
has suffered compensable injuries, each of which, severally, causes
permanent partial disability, but which in conjunction result in
permanent total disability. Nor shall anything in paragraphs (a), (c)
or (d) aforesaid apply to the case of any person who is now
receiving or who has heretofore received payments from the
Second Injury Fund.

With these considerations in mind, I now make the following findings and conclusions

Mrs. Rosales’ date of birth is November 25, 1963. She is now 39 years of age. She is the

divorced custodial parent of a 9 year old child. Sheisa high school graduate with an Associates

degree from Ocean County Community College in merchandising. She does have a few additional

college credits, but not enough to qualify for a 4 year degree. Despite her formal education level,

nothing in her employment record suggests a basis to believe her employment skills were any

greater than those used for Ocean County and the State.
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Her work for the State except for some minor modifications were the same as when she

was on the Ocean County payroll. Her duties for the State were essentially unchanged from 1995
until 1999. There was an attempt to lessen her exposure to repetitive movements of her upper
extremities. However, in practice there was little difference in her daily activities and physical
stress on her wrists and elbows. While many of the movements of her hands were not unlike
those that people engage in everyday life, still, the frequency, intensity and number of such
movements in her work a day life, especially for a person who had sustained so much impairment
as was measured in 1998, was devastating. 1 find her described activities to be greatly in excess
of what people do in their everyday life. She was busy doing these activities for the full work day.
There does not appear to have been any lessening of the intensity of her daily routine until the
very end of her employment on November 4, 1999. Unfortunately her anatomy was unable to
withstand this persistent physical stress. As explained by Dr. Riss, this did cause deterioration on
the ligament sheaths and tunnels through which passed nerves supplying her upper extremities.
This caused pain and the interuption of nerve feed caused damage to muscle tissue and distorted
function of tendons and other connective tissue.

Her testimony and the documentary evidence was the only evidence of her work activity.
I heard nothing to make me doubt the truthfulness of her evidence. She was assigned as a
receptionist for written, walk in, and telephone contacts for the judiciary records in the Ocean
County court house. Her physical activities included keyboarding for input and accessing of
information into the judiciary computers. She also described how such tasks as moving her arms
and wrists to answer the telephone or pulling files gave rise to increased pain in her hands, wrists

and arms.
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On April 15, 1998, Mrs. Rosales did receive an award for 45% permanent partial total for
the same conditions which were the subject of this trial. The State and petitioner entered into an
Order Approving Settlement approved by Judge of Compensation Apy for an occupational
exposure which ended in 1995 with the State receiving a credit for a prior 25% disability
judgment entered against Ocean County for the same conditions for an earlier exposure period.
No appeal was taken by the State or petitioner from these awards. The impact of the Order
Approving Settlement is the same as a litigated judgment. The State agreed to the fact of a
compensable exposure and resultant disability. Compensability for the consequence of her
occupational exposure for repetitive motion of her hands was not challenged by the State.
Coverage for the consequences of that occupational exposure is nuw the law of the case. The
parties are now estopped from disputing the compensability of her occupational disease and the
extent of disability which existed on that date. Respondent can not argue that her disability was
more on that date and petitioner can not argue it was other than as found in that judgment.

The 1998 judgement described the permanent disability as

45 % partial total for the residuals of nerve impingement and de

Quervains Syndrome with bilateral carpal tunnel release followed

by right ulnar nerve release, right median nerve & trigger thumb

release& flexor tenosynovectomy with status post anterior

transplantation & nearolysis right ulnar nerve at right elbow. Credit

for 25 % for prior judgment against the County of Ocean.
If the work effort following the 1995 judgment does not meet the standards of Occupational
Disease Statute, NJ.S.A. 34:15-31 (a), then applying the theory of respondent’s forensic

witnesses that her problem is a natural progression of her underlying disease process, it would be

liable for the increase in the impairment from this occupational disease. See N.J.S.A. 34: 15-27.
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Turning now to the medical aspect of her problem.

Mrs. Rosales is now unable to use her hands and arms to perform the normal
functions required by her former occupation or any other employment activity on a regular full
time basis. She can not operate a computer keyboard or any engage in any other repetitive use of
her hands. Even such simple tasks as retrieving files from a file draw causes tremendous pain.
Her hands are now so weak that she can not hold much more than minimum weight before she
drops whatever she is attempting to lift and she experiences unbearable pain. She has been left
with intractable pain. In the words of Dr. Riss, she can not reasonably be expected to engage in
any employment activity on a regular basis. 1 doubt she could even show up for work on a
regular basis. Even respondent’s expert, Dr. Mc Clure stated that she was only capable of
working at a sedentary type job but would be required to take frequent breaks. At first he based
his conclusion of minimal impairment on a lack of atrophy. Yet when questioned closely and
shown the diagnostic testing, he did concede when pressed that petitioner might have some mild
atrophy in right forearm. I find this minimalist approach to the medical situation of this case
lacking in credibility.

1 find that her use of her hands will definitely cause increased pain and cause her
impairment to increase. Mrs. Rosales complaints of pain on movement of her arms and hands
were validated by clinical examination and electrodiagnostic testing by her treating physicians on
multiple occasions. In recounting progression of her medical impairment it is important to note
that she is right handed and that this dominant hand which would receive most of the physical
activity was the first extremity to become impaired. She continued working as long as she could

bear the pain and to insure that she obtained sufficient time to qualify for a disability pension. She
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probably should have retired earlier, but her family monetary needs motivated her to keep
working longer than she probably should have. She also wanted to be sure that he she put in
sufficient time, 10 years, to qualify for an Or&inuy disability Pension. She last worked on
November 4, 1999. She is now retired on an Ordinary Disability Pension from the Public
Employee Retirement System and receives Social Security Disability for herself and her 9 year old
son.

A brief summary of the pertinent medical treatment history is appropriate. In 1991 after
working for the County for about 2 years, Mrs. Rosales had severe pain in her right dominant
hand. Following testing she received a right carpal tunnel release in 1991. In 1994, she had a left
carpal tunnel release. Dr. Pess, her board certified hand surgeon, diagnosed De Que. evain
tenosynovitis of the left wrist. Her disease progressed. In June 1995, electrotdiagnostic studies
showed the continued presence of pressure on the right carpal tunnel. She underwent a revision
of the surgery to her right wrist with a right trigger finger release of her right thumb. By August
1996, studies diagnosed right cubital tunnel syndrome, which required a third surgical procedure,
this time she received an anterior transposition of the right ulnar nerve at the elbow plus
neurolysis. As she continued to work, her problems continued.

She was in extreme pain and almost unable to write or hold objects in her hands. She again
consulted Dr. Pess in October 1998. She had continued working because she needed the job to
support herself. An EMG performed by Shore Neurology on March 2, 1999 now reports a left
elbow ulnar neuropathy. On April 6, 1999 nerve conduction studies and an EMG of the right arm
reported median nerve disorder suggestive of a right carpal tunnel disorder. Compared to the

June 1995 studies, there was a worsening of the carpal tunnel syndrome but some improvement of
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the right ulnar nerve neuropathy. As an aside, I observe, at least some part of the multiple

surgeries yielded some improvement over the pre-surgery status, even if that improvement is
minor.

On May 25, 1999 and again on September 14, 1999, Dr. Pess administered Xylocaine and
Celestone injections to the dorsal side of petitioner’s right hand. There was little relief from the
pain and limitation of use of both arms. In January 2000 petitioner again consulted physicians
because of continued stiffness and swelling of the left statutory 3 rd and 4™ fingers. She has been
offered additional surgery, but declines it. Frankly, considering her repeated poor results of these
multiple surgeries and the continued worsening her symptoms, I can not fault her wisdom.

I find a comparison of the findings as detailed by Dr. Riss in his last examination after the
end of her employment exposure reflects a significant increase in her objective impairment to the
point of permanent total disability. On the other hand, Dr. Mc Clure’s opinion on impairment in
1996 compared to his opinion expressed in May 1997 following his review of additional medical
records is at best a minimal increase in permanent disability. On September 28, 1999 following a
physical examination and review of medical records Dr. Mc Clure noted findings of residual
limitation following multiple surgeries and unsuccessful injection therapy to her hands. He opines
a disability for the residuals a right ulnar nerve release at the elbow and bilateral median nerve
entrapment. Dr. Mc Clure quantified permanent disability of 7 % % to the right arm an additional
10 % of her right hand as a residual of repeat right carpal tunnel release and a 5 % disability
referable to the left hand following the carpal tunnel release. Looking at his opinion, it is obvious
that Dr. Mc Clure increased his findings of impairment. Yethe opined that Mrs. Rosales had less

disability than the respondent had earlier agreed was present. His physical findings and the
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significance of the findings are completely different than the opinion and findings of Dr. Riss. Dr.

Mc Clure disagreed with the conclusions of Dr. Pess. 1 find Dr. Mc Clure unduly minimized the
impact of this injury on petitioner and place little weight on his opinions in this case.

I find Dr. Riss’ findings and opinion on disability is consistent with the findings of the
treating physicians and thus entitled to more weight.  Additionally Dr. Pess, her board certified
hand surgeon has stated unequivocally, that there is a relationship between her work and her
medical impairment in her upper extremities which do cause permanent total disability.  Dr.
Martin Riss, petitioner forensic witness examined Mrs. Rosales on 5 occasions from August 1,
1991 to January 10, 2000. Dr. Riss was presented with 13 separate records concerning imaging
reports, treating physician records, hospital records for multiple surgeries to her upper
extremities, and a hypothetical question which accurately described the record in this case. In
each occasion he detailed his findings on examination and commented on the extensive treating
record. He traced the gradual progression of her impairment as she continued to engage in
repetitive motion at work. He opined Mrs. Rosales was totally disabled and not capable of
employment at the time of his last examination and detailed his medical examination findings
which dovetailed with the treating records. He offered the opinion that petitioner was
permanently totally disabled and gave his reasons for that opinion rooted in his medical findings
and the treatment records. He traced the connection of increase in her impairment to her work
activities.

I do reach the factual determination that Mrs. Rosales permanent disability following this
injury is total and unlikely to ever improve. This total disability is separate and apart from the

other complaints she voiced about the continued decline of her physical health and emotional
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state This subsequent deterioration of her health may be related to the compensable injury, but 1

was not presented with sufficient proofs to reach such a conclusion. That issue, if pertinent, can
be considered if there ever was a claim for medical treatment benefits.

Here, I have paid particular attention to the records of the treating physicians. Our courts
have consistently held that a treating physician in a Workers' Compensation case is in a better

position to express an opinion as to cause and effect than one making an examination in order to

give expert medical testimony. Bober v. Independent Plating Corp., 28 NLJ. 160, 167 (1958),
DeVito v. Mullen's Roofing Co., 72 N.J. Super. 233, 236 (App. Div. 1962); Celeste v.
Progressive Silk Finishing Co., 72 N.J. Super. 125, 143 (App. Div. 1972). The records of Dr.
Pess Jersey and Shore Neurology were prepared for purposes of treatment, not for litigation
purposes. I give them great weight and they do support the conclusion that this woman has
substantial totally disabling pathology.. While Dr. Pess’ October 5, 1999 report states she is
totally disabled as a result of her work injuries, it appears to have been authored in support of her
disability pension application. Thus it is not truly a treating physician office record of
observations and treatment, still, it does have weight because it is similar to his findings during
treatment. Dr. Pess’ recommendation that she be retired is the well reasoned conclusion of a hand
surgeon concerning the future activities of this seriously impaired young woman. Further
exposure to the work activities described above will only cause further complications. One can
not ignore the history of this ladies physical deterioration and its continued association with work
activities. Dr. Pess’s report to the PERS is consistent with the treatment record and with the

independent findings and opinions of Dr. Riss. The granting of total disability benefits by the

Public Employee Retirement System and the Federal Social Security Administration is not
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probative or evidential before this tribunal, but, it is interesting to note that those entities have

also decided that this young woman is totally disabled.

Petitioner pled in the alternative that either disability for which she sustained in 2 or more
separate employment injuries for exposures ending in 1995 or ending in 1999 caused total
disability. For the reasons discussed below, I have found that petitioner is totally permanently
disabled following manifestation of permanent disability from the last compensable injury and that

she is most likely eligible for Second Injury Fund benefits. Therefore, pursuant to N.J.A.C.

12:235-7.2, et seq. 1 am entering an interim order directing the respondent to begin payment of
total permanent disability effective January 1, 2002 at the weekly benefit rate reduced for Social
Security Benefits until further order of this tribunal. See N.J.A.C. 12:235-7.2.

Petitioner’s wage for the prior judgment against state was $305.23 yielding a total
disability rate of $213.66 per week. Her wage for the 1999 claim was $470.27, yielding a total
disability rate of $329.18 per week. As seen below her weekly benefits are capped by operation
of the Social Security reverse offset until age 62, some 24 years hence. No matter which wage
governs her award, her weekly benefit in Workers Compensation will be the same.

Petitioner’s 80 % A. C. E. as reported by the Social Security Administration was $1468
per month. Her initial award of Social Security Benefits, effective May 1, 2000 was $708 and she
receives an auxiliary benefit of $354 per month for her son Andre, date of birth September 22,
1992. Subtracting the total family benefit of $1,062 from $1,468 yields a difference of $308 per

month as the maximum compensation benefit payable at this time. N.J.S.A. 34:15-95.5. This

number times 12, divided by 52 gives a weekly benefit of $93.69. When her son’s social security

ends, the weekly Worker’s Compensation disability benefit shall increase to $175.39 until her 62™
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birthday.

Pursuant to the terms of the bifurcation procedure the case will now proceed to the
second hearing where the Fund appears with its own counsel, a Deputy Attorney General. That
hearing shall be conducted on January 29,2002 at 9 AM. At least 14 days before that hearing
the State shall advise the petitioner, the Fund and this tribunal whether it intends to produce any
witnesses. At least 7 days before that hearing the Fund shall advise this tribunal and the other
parties of any witness it wishes to examine or present. For the reasons set forth in this decision, I
conclude that Mrs. Rosales is permanently totally disabled as a result of her occupational

conditions incurred in her employment with the State of New Jersey and prior disability.

Dated: January 2, 2002 Lawrence G. Moncher

Lawrence G. Moncher, JW.C..
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STATE OF NEW JERSEY
DEPARTMENT OF LABOR
DIVISION OF WORKERS' COMPENSATION
OCEAN COUNTY DISTRICT
C.P. # 99-7099
95-34926

TAMI ROSALES ,
Petitioner

INTERIM ORDER FOR BENEFITS

STATE OF NEW JERSEY,
Respondent

VSs.
SECOND INJURY FUND
APPEARANCES:

For the PETITIONER: SALZER, KUCHINSKY, & MARUT, Esquires
by: FRANK S. SALZER, Esquire

For the RESPONDENT: JOHN J. FARMER, Attorney General of New Jersey, Esquire
by: JANE LAFFERTY , Deputy Attorney General, Esquire

For SECOND INJURY FUND: JOHN J. FARMER, Attorney General of New Jersey, Esquire
by: LOIS J. GREGORY, Senior Deputy Attorney General, Esquire

This case having been tried before me, Lawrence G. Moncher, Judge of Workers’

Compensation, on various dates at the court rooms of the Division of Workers Compensation in

Toms River, New Jersey, pursuant to the Second Injury Fund Bifurcation Procedure, N.J.A.C.,
12:235-7.2, et seq. , and for the reasons set forth in my written decision dated January 2, 2002,

which is incorporated herein by reference it is
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ORDERED that respondent state of New Jersey commence payment of compensation

benefits retroactively to January 1, 2002 at $93.69 per week until further order of this tribunal;
said payment s to be subject to the terms of N.J.A.C., 12:235-7.2, et seq. It is further

ORDERED that the case be set down for a Second Injury Fund Trial before me on

Tuesday January 29, 2002 at 9 AM.

Dated: January 2, 2002 Lawrence G. Moncher

Lawrence G. Moncher, J.W.C..
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June 19, 2002

FRANK S. SALZER

SALZER, KUSHINSKY & MARUT
PO BOX 4806

TOMS RIVER NJ 08754

Re: Tami Rosales
Ret. 2-10-165421
Your file 135

Dear Mr. Salzer:

This is in reply to your letter concerning Tami Rosales dated April 23 but
postmarked May 7. I apologize for the delay in responding.

Tami Rosales was granted an Ordinary Disability Retirement from the Public
Employees' Retirement System (PERS) effective December 1, 1999. She receives a
regular monthly retirement allowance of $734.61, a cost-of-living adjustment of 25.11,
and a Medicare Part B premium reimbursement of $46.10 for a gross monthly allowance
of $805.82. The cost-of-living adjustment is changed annually with the February |
check.

Other than disability retirement, the only way for a member of the PERS to
terminate employment and begin receiving an immediate retirement benefit is to work
until age 60 or until the member has at least 25 years of service in the retirement system.
Since Ms. Rosales was age 36 on her retirement date and had only 10 years of service
credit, the only way she could have collected an immediate retirement benefit at that time
was a disability retirement. She could have applied for a Deferred Retirement, but she
would not begin collecting a retirement benefit until age 60. The regular monthly
allowance under a Deferred Retirement would have been $303.36.

Ms. Rosales has enrolled in State-paid State Health Benefits Program coverage
for her self and her child. She has chosen NJ PLUS as the provider of her coverage. She
is entitled to that coverage for the rest of her life. Her child is eligible until age 23 or
until marriage. If she had applied for a Deferred Retirement, she would not have been
eligible for SHBP coverage in retirement.
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Frank S. Salzer
Page 2
June 19, 2002

Ms. Rosales contributed a total of $6,440.61 to the Public Employees' Retirement
System before terminating employment. There is no distinction made as to what type of
retirement those contributions would be used for. Employer contributions to the
retirement system are never credited to an individual member’s account but are paid into
a fund which is invested and drawn from to pay monthly retirement allowances.

If you have any further questions, please feel free to write to me. [ am happy to
be of service.

Sincerely,
/-/(’;MY( 3 %/W

Robert C. Parsons
Client Services




STATE OF NEW JERSEY

DEPARTMENT OF LABOR

DIVISION OF WORKERS' COMPENSATION
MONMOUTH COUNTY DISTRICT

C.P. #99-7099
95-34296

TAMI ROSALES ,

Petitioner

Vs. Decision on Motion for Reduction of Compensation Benefits

STATE OF NEW JERSEY,

Respondent
APPEARANCES:

For the Petitioner: SALZER, KUCHINSKY & MARUT, Esquires
by: FRANK S. SALZER, Esquire

For the Respondent: DAVID SAMSON, Esquire, ATTORNEY GENERAL OF NEW JERSEY
by: MICHAEL O’BRIEN, Esquire, Deputy Attorney General for the

movant, Dept. of Treasury Division of Risk Management

For Second Injury Fund: DAVID SAMSON, Esquire, ATTORNEY GENERAL OF NEW
JERSEY
by: LOIS J. GREGORY, Esquire, Deputy Attorney General for the
Commissioner of Labor, Second Injury Fund, appeared but
presented no argument

LAWRENCE G. MONCHER, JW.C.:

The State of New Jersey, Treasury Department, Bureau of Risk Management (Risk
Management) seeks to cancel its obligation to make weekly permanent total disability payments
to Mrs. Rosales because she received an Ordinary Disability Pension from the Public Employees

Retirement System (PERS). This is a novel application, the first of its kind made by the State of
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New Jersey since the early 1970's. This decision denying that request has been reached after

studying the trial briefs, pertinent legislation, legislative history, plus regulatory and
administrative agency action implementing the pertinent provisions of the Workers’
Compensation statute, the PERS statute, and case law.

While this application concerns a specific state employee member of PERS, the legal
principle which Risk Management urges, is one, which if correct, would apply to public
employee members of most other New Jersey government pension systems which provide the
same type of disability retirements. The Teachers Pension and Annuity Fund (TPAF), The Police
and Firemen’s System (PFRS), and the State Police Retirement System (SPRS) contain
provisions similar to PERS. The Judicial Retirement System and the Alternative Benefit Plan
which covers certain public college employees contain different disability concepts and
interaction with post retirement periodic workers’ compensation.

Both litigants presented impressive detailed written arguments and oral argument. Both
parties commented on the relevant case law and statutes. Certain facts concerning Mrs. Rosales
pension, as well as the procedures followed by the Treasury Department, Division of Pensions in
administrating pension law reductions were reviewed in a telephone conference call between
Division of Pensions officials and counsel for the parties.

Factual and Procedural History

The underlying facts and procedural history of Mrs. Rosales’ case should be considered. I
decided that Ms. Rosales is permanently totally disabled because of physical impairments arising
from a series of compensable occupational injuries sustained over a 10 year period initially while

in the employ of Ocean County and then the State of New Jersey. Mrs. Rosales started her public
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career working for Ocean County in 1989. During that employment she sustained a carpal tunnel

syndrome for which she was awarded a workers’ compensation permanent partial disability of
25%. She was then transferred to State employment and additional exposure increased her carpal
tunnel disability to 45% permanent partial. She reopened her prior claims and filed a new claim
petition for additional exposure which she claimed increased her carpal tunnel impairment,
caused additional physical impairments increasing her overall disability to total permanent. The
premise of respondent’s application is not dependent on a finding of total disability and would
have equal application to any entitlement to all classes of disability payable under N.J.S. A.
34:15-12, i.e. temporary total, permanent partial, amputation bonus and permanent total.

Her last compensation claims were tried before me pursuant to the bifurcation procedure

for Second Injury Fund claims. N.J.A.C. 12:235-5.7.2, et seq, On January 2, 2002, I released a

20 page written decision setting forth findings of facts pertinent to her medical impairments, total
permanent disability, and the series of occupational activities which caused her total disability.
Her wages entitled her to a total disability rate at 70% of her weekly wage. N.J.S A. 34:15-12.
She receives Social Security Disability which plays an important historical role because of the
legislature’s specific direction to integrate permanent total disability with Social Security
Disability. N.J.S.A. 34:15-95.5. This causes her weekly compensation rate to be reduced from a
maximum of $329.19 per week to $93.69 per week. N.J.S A. 34:15-95.5. I entered an interim
order for payment commencing January 1, 2002 at $93.69 per week and scheduled a hearing for
January 29, 2002 to take proofs on Second Injury Fund liability and to enter a final order
including retroactive payments to the date of the commencement of her total disability and for

future payments. On the return date, both the deputy attorney general representing Risk
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Management and the deputy attorney general representing the Second Injury Fund announced

they would present no further facts on the liability issues. I announced the finding that petitioner

became totally disabled as a consequence of additional employment activities to1999 and that the
1999 wage would determine her permanent total disability rate. Her wage of $470.27 per week
yielded a total disability rate rounded up to $329.19 per week and shall be corrected in the
judgment The weekly compensation rate would begin to accrue after the date she left the State
payroll on November 30, 1999 and continue until Risk Management’s liability expired. Second
Injury Fund weekly benefits would be payable at the same rate. Since both temporary total and
permanent total are in a realistic sense a replacement for wages, it is appropriate to start total
permanent disability on the date she left the payroll. In light of this decision , I have made no
finding of facts as to whether there should be an award of permanent partial disability
overlapping her employment for which Risk Management would not assert a pension offset.

The additional impairment which brought her to total permanent disability resulted in a
judgment of 55% total permanent disability or 247.5 weeks, payable by Risk Management at
$329.19 per week, a total of $81,474.53 from December 1, 1999 until August 29, 2004
inclusive. Thereafter, compensation benefits are payable by the Second Injury Fund pursuant to
the continuation of benefits provision of N.J.S.A. 34:15-12(b) and 34:15-95 at $329.19 per week.
As noted above, this is subject to reduction on account of her receipt of Social Security Disability
for herself and her child.

Petitioner, a single mother, began to receive Social Security Disability benefits for herself
and her 9 year old son effective May 1, 2000. As a consequence, starting May 1, 2000, and after

provision for her share of litigation expenses and allowances, her compensation rate must be
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reduced pursuant to N.J.S A. 34:15-95.5. Eighty percent of Mrs. Rosales’ average current

earnings, (80% A.C.E.) is $1,468 per month. Her initial social security disability award, effective
May1, 2000 was $708 per month. She receives an auxiliary payment for her dependent son,
Andre, date of birth September 22, 1992, in the amount of $354 per month. This auxiliary
benefit is payable until the earlier of Andre’s graduation from high school or 19™ birthday. As
calculated in my interim decision, her weekly compensation benefit rate payable by Risk
Management and then by the Second Injury Fund is reduced from $325.19 to $93.69 per week
until Andre’s Social Security Auxiliary benefit ends, this will probably be June 1, 2010. On or
about June 1, 2010, Mrs. Rosales weekly Workers’ Compensation disability payment will
increase to $175.39. She will not receive her full weekly compensation rate of $329.19 until her
62 birthday, November 25, 2025.

At the return date for the second stage Second Injury Fund hearing, the deputy attorney
general representing Risk Management, for the first time, advanced an argument based on
N.J.S.A. 34:15-43 that Risk Management did not have to pay compensation benefits because
Mrs. Rosales had received an ordinary disability pension for the same injuries. I granted
continuing extensions to file written arguments. Risk Management’s brief and appendix was
received on May 23, 2002. Unfortunately its appendix of legislative bills and statements was not
paginated and out of order so it was of little help and the field had to be retread anew. In its brief.
Risk Management abandoned its previous argument of a complete bar. It now argued that

pursuant to N.J.S.A. 34:15-29 and Bunk v. Port Authority of New York and New Jersey, 144

N.J. 176 (1996), it was entitled to offset workers’ compensation weekly benefits on a dollar for

dollar for each dollar of ordinary disability pension which exceed the annuity based on the

Page 5 of 27

/4&!4




employee’s contribution and that its offset should be limited to pension monies paid for the work
related conditions. Petitioner’s response which argued against an offset was received on July 8,
2002 . Additional stipulated facts were placed on the record and the parties offered oral
argument.
In this case, the parties stipulated that the medical conditions which qualified Mrs
Rosales for the Ordinary Disability Pension are the very same physical impairments which
resulted in the prior compensation judgments of 45% by Ocean County and then by the State and
the 55% payable by Risk Management for the final exposure. PERS does not issue detailed
medical findings when it makes an award of an Ordinary Disability. Unless the pension award is
a consequence of administrative litigation, the PERS determination does not include the type of
medical fact findings and conclusions made in a Workers’ Compensation judgment. Here Mrs.
Rosales was granted the pension following administrative processing of her application.

Mrs. Rosales had applied for and was granted an Ordinary Disability Pension at 40% of
her average wage, effective December 1, 1999 at $673.49 per month. Her contributions of
$6,440.61 yield an annuity of $79.34 per month, the PERS funded portion of her disability
pension is $594.56 per month. Effective November 1, 2001, all PERS disability pensions were
increased 9%. L. 2001 ¢. 353. Now all Ordinary Disability Pensions are 43.6% of the final
average wage. The same bill increased Accidental Disability Pensions from 66 2/3% of the final
wage to 72.7%. If Risk Management’s argument is correct, both the amount of Mrs, Rosales’
initial pension award and the enhanced monthly pension payment would terminate its payment of

her weekly compensation award..

LEGAL CON ION
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All of the major public pension systems for public e iployees including PERS, PFRS,
SPRS, and TPAF are defined benefit plans keyed to the employee’s wage. There are three basic
types of pension benefits, the current rates are: 1) Retirement based on years of service over 55
multiplied by the pertinent wage, 2) Accidental Disability Pension set at 72.67% of the pertinent
wage, and 3.) Ordinary Disability Pension set at 43.6 % of the pertinent wage. The two law
enforcement pension feature a shorter period of employment for calculating a time service
pension and for an Ordinary Disability Pension. Those differences are not pertinent to the issues
of this case. All three pension categories contain two separate components. One is an annuity
based on the employee’s contributions, the other is the State funded difference to bring the
employee to the maximum defined benefit for that category. Furthermore, employees are entitled
to choose one of nine separate payment options which will reduce the pension and provide a
benefit for a spouse or the employee’s estate. In this case, the petitioner is presently unmarried
and the mother of a 9 year old child. She elected to receive the maximum benefit available to her.
Each type of pension yields a different income tax consequence. The following

information was provided to counsel and this court by representatives of PERS. The time service
pension is fully taxable after allowing for amortization of the employee’s contribution. The
Accidental Disability Pension has been classified as a Workers’ Compensation benefit and as
such is fully tax exempt from state and federal income tax. PERS informed counsel and this court
that pursuant to independent legal opinion and it does not issue a 1099 information form for
Accidental Disability Pensions. IRS treats Accidental Disability Pensions as workers

compensation benefits which are exempt from income tax. The Ordinary Disability Pension is
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subject to state and federal income tax reporting in the same manner as a time service pension.

On the other hand, the IRS code and the New Jersey Gross Income Tax exempt Workers’
Compensation benefits from taxation.

Until 1971, disability pensions and workers’ compensation benefits were mutually
exclusive. The receipt of one would bar the receipt of the other. See In re Application of Howard
Smith, 57 N.J. 368 (1971) and Conklin v. City of East Orange, 73 N.J. 198 (1977). The
employee had to make an election between receiving a disability pension or periodic workers’
compensation disability weekly benefits. No matter which turned out latter to be more
beneficial, the first one awarded by the State was binding as the exclusive remedy. The section

of N.J.S A. 34:15-43 which made Workers’ Compensation available to public employees

provided that

No former employee who has been retired on pension by reason of
injury or disability shall be entitled under this section to
compensation for such injury or disability . . .

PERS as well as the other public employee pension systems provided

No . . . application for retirement benefits may be approved . . .
while the member . . . is in receipt of periodic benefits under the
workers compensation law. See In re Application of Howard
Smith, supra,

This requirement to choose between Workers Compensation weekly disability on one
hand and a disability pension was applicable whether the employee received an Accidental
Disability Pension at 66 2/3% of wages and to Ordinary Disability Pensions at 40% of wages. As
a practical matter this did give rise to very practical, real hardships. The procedural situation was

that an employee who sustained an injury or occupational disease and who had to cease public
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employment would file for an Accidental Disability Pension and Workers’ Compensation. The
Pension system after reviewing medical reports from its examining physician could either grant
the pension or more probably it would decide the disability did not meet the “traumatic event”
requirements and award an Ordinary Disability Pension and afford the employee the opportunity
for a hearing before a hearing officer with further review by the particular pension board. When
the employer or its workers’ compensation insurer contested the claim, the only way the
employee could avoid starvation would be to accept the interim Ordinary Disability Pension and
be barred from compensation periodic benefits. The legislature finally decided to remedy this
obviously unfair situation.
A 1971 amendment to the pension statutes ended this dilemma. For example see L. 1971
c. 216 sec. 46 which amended PERS
b. An application for retirement benefits may be approved by the
board of trustees while the member, applying for such benefits, is
in receipt of periodic benefits under the Workmen's Compensation
Law. In this event the actuarial equivalent of such periodic benefits
remaining to be paid shall be computed and will serve to reduce the
pension portion of the retirement allowance payable to the retirant,
subject to the provisions of section 19 of this amendatory and
supplementary act.

Similar amendments were made to the TPAF, PFRS & the SPRS. No change was made in the

language of N.J.S.A. 34:15-43. In Conklin v. City of East Orange, supra., the Court held that

although the legislature did not repeal the pertinent provision of section 43, the amendment to the
pension laws removed the need to choose between applying for a disability pension or seeking
workers’ compensation disability or any different result arising from which benefit was received

first. The result was that public employees receiving either form of disability pension could
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employment would file for an Accidental Disability Pension and Workers’ Compensation. The

Pension system after reviewing medical reports from its examining physician could either grant
the pension or more probably it would decide the disability did not meet the “traumatic event”
requirements and award an Ordinary Disability Pension and afford the employee the opportunity
for a hearing before a hearing officer with further review by the particular pension board. When
the employer or its workers’ compensation insurer contested the claim, the only way the
employee could avoid starvation would be to accept the interim Ordinary Disability Pension and
be barred from compensation periodic benefits. The legislature finally decided to remedy this
obviously unfair situation.
A 1971 amendment to the pension statutes ended this dilemma. For example see L. 1971
c. 216 sec. 46 which amended PERS
b. An application for retirement benefits may be approved by the
board of trustees while the member, applying for such benefits, is
in receipt of periodic benefits under the Workmen's Compensation
Law. In this event the actuarial equivalent of such periodic benefits
remaining to be paid shall be computed and will serve to reduce the
pension portion of the retirement allowance payable to the retirant,
subject to the provisions of section 19 of this amendatory and
supplementary act.
Similar amendments were made to the TPAF, PFRS & the SPRS. No change was made in the
language of N.J.S.A. 34:15-43. In Conklin v. City of East Orange, supra., the Court held that
although the legislature did not repeal the pertinent provision of section 43, the amendment to the
pension laws removed the need to choose between applying for a disability pension or seeking

workers’ compensation disability or any different result arising from which benefit was received

first. The result was that public employees receiving either form of disability pension could
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receive compensation weekly benefits but their pension would be reduced by the actuarial

equivalent of the compensation award.

In Conklin, the petitioner was disabled in a compensable accident to the extent that he
could no longer perform his duties as a firefighter. His claim for an Accidental Disability Pension
was denied because his injury did not meet the pension law standard that it be a “direct result of a
traumatic event.” The Pension Board awarded him an Ordinary Disability Pension at 40% of his
wage which was affirmed after an administrative hearing. In the meantime, his disability under
the Workers’ Compensation Law was determined to be 60% permanent partial entitling him to an
award of 330 weeks at $40 per week. The City obtained an order from a Compensation Judge
that because the Ordinary Disability Pension was received first, section 43 barred the subsequent
award of periodic compensation benefits. Petitioner appealed both the pension and
compensation decisions. The Appellate Division affirmed both. The Supreme Court reversed the
abatement of the compensation award. The Court held that the legislature in changing the
pension law intended to modify the bar to disability pension recipients receiving compensation
benefits imposed by N.J.S_A. 34:15-43. The Court at Conklin v. City of East Orange, supra. 73
N.J. at 204 held

We are confident that the Legislature, in adopting the 1971
amendment, did not intend that the relief it was granting from the
strictures of the old law should depend on the chance of whether
the pension, or compensation, was awarded first. While the
Legislature did not modify the restriction contained in section 43 of
the Compensation Act at the time it was adopting the 1971
amendment, we think this was inadvertent.

We conclude that it is immaterial whether the pension or
compensation comes first. An injured fireman can be retired on an

ordinary disability pension, and then be awarded compensation
benefits for the same disability, however, the actuarial equivalent
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of the periodic benefits payable or remaining to be paid under the
workmen's compensation award will serve to reduce the pension
portion of the retirement allowance. To that extent we find that the
legislative policy set forth in the 1971 amendment is at odds with
the limitation contained in that part of section 43 of the
Compensation Act above quoted, so that a purpose to modify the
earlier provision, insofar as it is inconsistent with such policy, must
be implied. [Citation omitted.]This construction harmonizes the
provisions of the Workers’ Compensation Act and the Pension Act
in question and, at the same time prevents the double recovery of
benefits for the same disability][.]

Following Conklin, the actuarial equivalent value of Workers’ Compensation periodic
disability when spread over the expected lifetime of the worker was deducted from both
Accidental and Ordinary Disability Pension. The sole criteria for this deduction was whether the
periodic compensation award and the disability pension were paid for the post retirement time.
This deduction was taken whether the compensation judgment was for a short period of time or
was for total permanent disability. As a result, the time period and the total amount of the
deduction taken by the pension system could and frequently did exceed the total value of the
compensation judgment. It is not unusual for the compensation award to be due to medical
causes which differ in cause, nature, extent or type from the conditions which prompted the
award of an Ordinary Disability Pension. They can be for entirely different impairments which
occur at different times. The criteria for an award of a disability pension is whether the public
employee is unable to perform the duties of the public employee’s job. See 26 N.J.R. 2201-2202
and 3461. The criteria for a compensation award is different.

Although the pension statutes use the term total and permanent disability as the qualifying

medical test of impairment for eligibility for a disability pension, the medical test is related to the

functions of the job. The PERS statutory test for award of an Ordinary Disability Pension
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contained in N.J.S.A. 43:15A-42 provides that

A member,[under 60 years of age,] who has 10 or more years of
credit for New lersey service, shall . . . be retired for ordinary
disability by the board of trustees. The physician or physicians
designated by the board shall have first made a medical
examination of him . .. and shall have certified to the board that the
member is physically or mentally incapacitated for the performance
of duty and should be retired.

The Teachers Pension and Annuity Fund has a similar definition of disability

A member [under age 60 years of age] who has credit therein for
10 years, who shall become incapacitated, either mentally or
physically, and who cannot perform the regular duties of
employment, or who is found unfit for the performance of his or
her duties . . . N.J.S.A. 18a:66-32.1(c).

The Police and Fireman’s Pension Retirement Act (PFRS) and the State Police Retirement
System (SPRS) contain a slightly different standard for an Ordinary Disability Pension. PFRS
requires 4 years of employment for eligibility and the SPRS requires 5 years. N.J.S.A. 43:16A-
6(1) & 53:5A-10. Each of these provisions contain a disability test that the member be
permanently mentally or physically incapable of performing usual duty or any other available

duty to which the employer is willing to assign the officer. N.J.S.A. 43:16A-6(1) & 53:5A-10.

To reprise, post 1971 the various pension systems reduced the periodic payments for
Accidental Disability Pensions and Ordinary Disability Pensions for their entire duration for the
“actuarial equivalent” of post retirement periodic workers compensation payments. This all
changed in 1994. In 1994, Division of Pensions proposed and enacted regulations which ended
the offset on Ordinary Disability Pensions and changed the offset taken against Accidental
Disability Pensions to a dollar for dollar offset for periodic compensation disability paid for the

time covered by the pension. N.J.A.C. 17:1-4.32; 26 N.J.R. 2201-2202 and 3461 (June 6, 1994 &
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August 15 1994). The Division of Pension gave cogent reasons for ending the reduction against

Ordinary Disability Pensions because of the differing criteria between Ordinary Disability
Pensions qualification and that for award of Workers Compensation. The pension is based on
age, years of service, wage loss and inability to perform the former duties of the speciﬁc job.
Workers’ Compensation is calculated on a schedule keyed to physical impairment and bears no
relation to years of service or age. Cf.. Starkey v. State of New Jersey, 183 N.J. Super. 1 (App.
Div. 1982) which denied an offset for workers’ compensation benefits against a time service
pension based on veteran’s service time. While one of the criteria for consideration of an award
of Workers’ Compensation disability is a lessening of ability to perform in the work place, that

same statutory definition, N.J.S.A. 34:15-36, makes it clear that earnings reduction is not a

requirement. See Perez v. Pantasote, Inc., 95 N.J. 105 (1984).

Practically simultaneous with the publication of N.J.A.C. 17:1-4.32 legislation, A1977 to

the same effect was introduced and eventually enacted on January 5, 1996. L. 1995 c. 369. Now
the various pension systems only take an offset for Workers’ Compensation against Accidental
Disability Pensions which would be limited to a dollar for dollar offset paid for the same time

period. N.J.S.A. 18A:66-32.1(b), 43:15A-25.1(b), 43:16A-15.2(b), and 53:5A-38.1(b). This act

also deleted the sentence of N.J.S.A. 34:15-43 which barred the receipt of periodic compensation

if the person received a disability pension for the same injury or disability. A1977 on file in the
State Library clearly shows it was the intent of the legislature to repeal the section 43 language.
The sentence is lined out, plus the Appropriation Committee statement to the bill says the
language is being removed for “consistency with court decisions and pension systems offset

provisions.”

Page 13 of 27

He 65




From this point forward and continuing to the date of this Decision, the Division of
Pensions has consistently interpreted and applied the various statutory provisions to mean that
there is no reduction of benefits for recipients of Ordinary Disability Pensions. The Division of
Pensions in all of its publications, employee advisory releases and on its web site have told all
public employees and employers that Ordinary Disability Pensions are not subject to a reduction
for receipt of Workers’ Compensation periodic benefits. Similarly, neither Risk Management nor
other public employers sought or obtained a reduction in Workers Compensation periodic
benefits for Ordinary Disability Pension benefits. Until this year, there has been no reduction
obtained or sought by any public employer or their insurers. This long term administrative
agency interpretation is entitled to deference. Here one Division of the Treasury Department is
attempting to do that which the Division of Pensions of that same Department and the
Legislature have decided should not be done.

At the same time as A1977, referred to above, was being considered by the legislature,
S128, was also under consideration. A few days after the enactment of L. 1995 c. 369, S128 was

enacted effective February 9, 1995 amending N.J.S.A. 34:15-43 and the New Jersey Tort Claims

Act, N.J.S.A. 59:1-1, to extend employee type coverage to authorized volunteers in emergency
management and authorized volunteers for designated agencies of the Department of
Environmental Protection. L. 1995 c. 383. The benefits to these volunteers were to be excess of
other similar available sources. However, the text of this bill contained the same sentence which
had just been deleted from section 43 a few days earlier by L. 1995 c. 369. S128 contained no
indication in the text of the bill, in the title of the bill, or in the statement that previously deleted

language was being restored. This bill was solely concerned with extending limited
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compensation coverage to a few persons who assist government and nothing else. Nowhere does
this bill or any of the other statements of legislative intent purport to have any connection to
disability. Compare this to the State Constitution mandate that each bill must be directed to
single object. Cf. N.J. Constitution 4:7-4.

The standard in bill drafting is that new language is underlined or in italics. That is how
the language which extended coverage to volunteers was printed. Obviously confusion stemmed
from the A977 and S128 going through the legislature at the same time. This inadvertence was
recognized by the legislative service staff. The conflicting amendments were reconciled and this
technical error was corrected via a letter signed by Albert Poroni, Esquire, the Legislative
counsel and concurred in by Attorney General Poritz pursuant to the authority of N.J.S.A. 1:3-1.
That letter directed that the sentence in chapter 383 of section 43 mentioning disability pensions
which had been deleted by chapter 369 be corrected and omitted from chapter 383 in the printed
pamphlet laws. Attached to this letter was a copy of S180, on which several corrections were
made including a lining out of the disability sentence. 1 am left with the distinct impression that
the intent of the Legislature as known to its officer and to the State’s chief legal officer was that
this paragraph was not reenacted by chapter 383. The continuation of this language in the
pamphlet laws and subsequent enactments appears to be the product of a mistake. However, three
subsequent amendments to section 43 concerning volunteers have been enacted, each continued
the previously deleted language, but gave no indication that there was an intent to deal with the
disability language. L. 1997 ¢.199, L. 1999 ¢c. 152, and L. 1999 c. 251. But even if continuance
of the language is valid, there is no legislative history or apparent conscious effort by the

Legislature to revise the heart of the Court’s holding in Conklin v. City of East Orange, supra.
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Conklin holds that the section 43 bar was modified, the legislative intent is that the New Jersey
pension statutes control the interaction between public disability pensions and Workers’
Compensation periodic benefits for disabled retired public employees. If anything, the
Legislature’s clear intent in enacting L. 1995 c. 369 was to permit public employees to receive
their Ordinary Disability Pension without reduction by the amount of any post retirement
compensation. It would be inconsistent with that statute to do the reverse and reduce Workers’
Compensation disability payments by the amount of the disability pension. What Risk
Management is attempting to accomplish is what the Legislature has decided to the contrary.

Risk Management’s claim that N.J.S.A. 34:15-29 directs the reduction of compensation

periodic benefits by the amount of a disability pension is misplaced. The language of this section
does not support that claim. Section 29 establishes a preference for workers’ compensation by
exempting benefits from levy and prohibiting assignment. A sentence was added in 1947 to
peRisk Managementit an offset for a disability pension. L. 1977 ¢. 156. The pertinent language
states

The right to compensation granted by this chapter may be set off

against disability pension benefits or payments but shall not be set

off against an employees retirement pension benefits or payments.

[Emphasis added.]

The addition of this section had nothing to do with New Jersey public employee pension laws.

This provision was added in response to Renshaw v. U.S. Pipe and Foundry Co., 30 N.J. 458

(1959) which had permitted reduction in an industry wide steel workers pension plan time
service retirement payments for the amount of periodic Workers’ Compensation benefits paid

post retirement. When reading this language it is well to remember that state statutes cannot
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impact private industry ERISA pension payments which are controlled by federal law. Alessi v.

Raybestos-Manahatten, Inc., 451 U.S. 504 (1981). The key to whether an employer is entitled to

reduce Workers’ Compensation periodic benefits for disability pensions is the terms of the
pension plan. Illustrative of this principle is Young v. Western Electric Co., Inc., 96 N.J. 220,
232 (1984) where Justice Schreiber instructed

Whether disability benefits would be included within the

amendment [N.J.S.A 34:15-29] would depend in the first instance

on the plan. If the benefits under the plan represent payments for a
compensable disability and the plan integrates the two, then an

offset against a compensation award would be in order. [Emphasis

added.]
Neither PERS nor any of the other pertinent public employee pension laws provide for reduction
in benefits when an employee receives both an Ordinary Disability Pension and Workers’
Compensation periodic benefits. The common sense interpretation of section 29 is that it does
not speak to reduction of a Workers’ Compensation award for the amount of an Ordinary
Disability Pension under PERS or the other New Jersey public employee pension laws. If the
legislature had wanted to provide for such a reduction it would have said so. It did not. The
Legislature has taken the opposite tack and decided that a public employee may receive both the
full Workers’ Compensation periodic payment and the full Ordinary Disability Pension.

1L
The third leg on which Risk Management rests its argument is the strong public policy of

this state against duplicate payments for injuries caused by the same disability. See Bunk v. Port
Authority of New York and New Jersey, 144 N.J. 176, (1996) and James v. Board of Trustees

of PERS, 164 N.J. 396, 409 ( 1999). Both Bunk and James are not pertinent. James presents a
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cogent review of pension and workers’ compensation enactments and cases, but concerned

whether a public employee should be continued as an active pension fund member for a period
during which the employer subsequently paid workers’ compensation periodic benefits. It did not
deal with the question of an offset for an Ordinary Disability Pension.

In Bunk, the Court was engaged in a delicate balancing of the integration of benefits of
the New Jersey Workers’ Compensation law with a New York State pension law over which it
exercised no control. Bunk did not invoke provisions or depend on the evolution of New Jersey
public employee pension law. Bunk presented a situation where of a Port Authority employee
sustained orthopedic and neurological disability in a motor vehicle accident and latter sustained a
pulmonary impairment, both incurred in the course of his employment. He received an Ordinary
Disability Pension from a New York State pension system at 33 1/3% of his wage. The New
York pension law did not provide for reduction in this pension on account of the receipt of
compensation benefits. The Court did weigh the repeal of the section 43 language and discussed
the offset for Accidental Disability Pensions, but, the case did not implicate the terms of the New
Jersey PERS. Resolution of Bunk did not provide the occasion or need for the Court to consider
that the provision of the1996 pension law amendment which ended the Workers’ Compensation
offset in Ordinary Disability Pensions but continued it for Accidental Disability Pensions. L.

1995 ¢. 369. In Bunk the Appellate Division had reached a conclusion at odds with Wright v.

Port Authority of New York and New Jersey, 263 N.J. Super. 6 (App. Div. 1993) certif. denied
133 N.J. 442 (1993). Bunk vs. Port Authority of New York and New Jersey, 279 N.J. Super 613,
617-618 (App. Div. 1995). The Supreme Court reversed.

Wright barred payment of New Jersey Workers’ Compensation when a Port Authority
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employee received a New York Accidental Disability Pension at 75% of wages which required

deduction of compensation benefits, but by administrative interpretation limited the deduction to
benefits awarded by the New York Workers’ Compensation Board. New Jersey Workers’

Compensation disability caps out at 70% of wages. N.J.S A. 34:15-12. Mr. Wright received the

maximum benefit he could receive under either state’s laws.

If Mrs. Rosales’ case had been presented before 1996, or in absence of the terms of L.
1995 c. 369, there is no doubt that the public policy expressed by the then effective provisions of
N.J.S.A. 43:15A-25 barred duplicate payments from two sources for the same impairment. But
this policy was changed by the Legislature when it amended that statute. A trial judge is
obligated to follow and apply a rule of law decided by an appellate court, especially a holding of
the Supreme Court. We are not free to ignore or to decline to follow the ruling of an Appellate
Court. But a trial venue must also abide by statutes. Here a different public policy is expressed in
the current terms of N.J.S.A. 43:15A-25. That statute was not pertinent to the dispute resolved by
the Court in Bunk.

This case, however, presents a substantially different legislative situation than that

discussed in Bunk and James. The public policy against double recovery which required offset

of a workers’ compensation award for a New York State public employee ordinary disability
pension for the same injury enunciated in Bunk would apply if the legislature had not acted as it
did here. The rule of statutory interpretation followed in Bunk, supports the conclusion that there
is no reduction in Mrs. Rosales’ total disability judgement.

In cases such as this [Bunk], where it is clear that the drafters of a

statute did not consider or even contemplate a specific specific
situation, this Court has adopted as an established rule of statutory
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construction the policy of interpreting the statute consonant with
the probable intent of the draftsman had he anticipated the situation
at hand. Such an interpretation will not turn on literalisms,
technisms or the so called rules of interpretation; rather it will turn
on the breadth of the objectives of the legislation and the
commonsense of the situation.[Citations omitted.] Bunk v. Port

Authority of New York and New Jersey, supra.144 N.J. at190-191.

Unlike the situation in Bunk, the Legislature has spoken and enacted L. 1995 ¢. 369 that Ordinary
Disability Pensions and Workers’ Compensation shall not be offset. This enactment followed a

comprehensive review and weighing of when and how New Jersey public employee disability

pensions shall be integrated with workers compensation disability. I find that by reason of

specific legislative enactments, that the public policy implicated in Bunk at 189 against full
recovery from both sources is not pertinent. In L. 1995 ¢. 369 the legislature has made clear its
determination to decouple Ordinary Disability Pensions from post retirement Workers’
Compensation and permit receipt of both periodic benefits without offset by the other.

It would be inconsistent and perhaps a bit absurd to hold that the Legislature ended the
reduction of Ordinary Disability Pension by the amount of a post retirement periodic
compensation award, but that the compensation insurer or self-insured employer without
Legislative sanction can take such a reduction.

A court's overriding goal in construing a statute is to determine
and give effect to the underlying legislative intent. James v. Board
of Trs. of Pub. Employees' Ret. Sys. 164 N.J. 396 404-05 (2000).
To this end, individual statutory provisions should not be read in
isolation but rather as parts of a harmonious legislative plan. Fiore
v. Consolidated Freightways 140 N.J. Super. 452, 466 (1995).
Moreover, "[i]nterpretations [of a statute] which lead to absurd or
unreasonable results are . . . to be avoided." State v. Gill, 47 N.J.
441, 444 (1966). Barron v. State Health Benefits Commission, 343
N.J. Super. 583, 587 (App. Div. 2001).
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The common sense interpretation of the relationship between the state pension laws and the

workers compensation law is that, an offset as a consequence of benefit integration, to the extent
there was one, belonged to the pension system, not the employer. Cf. Conklin v. City of East

Orange, supra.; N.J.S A. 34: 15A-25.1(b).

V.

From the practical view point of application and interpretation of the New Jersey
Compensation law, there are many good reason why a respondent should not be given the right to
decrease Workers’ Compensation judgments for pension benefits paid by the State pension plan.
In the first instance there is no specific statutory authority for such a deduction.

No doubt the workers' compensation law confers a needed benefit
on injured employees. Any provision which is alleged to effect a
withholding of that benefit should be strictly construed against
forfeiture. In re Application of Smith, 57 N.J. 368, 3741971),
Swan v. Board of Trustees of Teachers' Pension and Annuity
Fund, 85 N.J Super. 226, 231, 204 (App.Div.1964). And any such
withholding or offset must be specifically authorized by statute.

Wright v. Port Authority of New York and New Jersey, supra. 263
N.J. Super. @ 23

There is statutory authorization for every reduction of compensation benefits. The employee’s

counsel fees and litigation allowances are authorized by N.J.S.A. 34:15-64. Deduction of

amounts paid by public and private temporary disability plans are authorized by N.J.S.A. 43:21-
30. Total permanent disability may be reduced as was done in Mrs. Rosales’ case to the extent
that initial Social Security Disability and the total disability exceeds 80% of the wages earned in
employees highest year as authorized by N.J.S.A. 34:15-95.5. Child support payment liens must

be deducted. N.J.S.A. 2A:17-56.23(b). Medicare and Medicare liens must be recognized. 42

U.S.C. 1395y. Disability pension plans which require integration with workers’ compensation are
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authorized deductions from compensation by N.J.S.A. 34:15-29. See Young v. Western Electric

Co. Inc, supra.. Finally, the legislature made an affirmative decision to avoid double recovery
when there has been a recovery in a tort action. N.J.S.A. 34:15-40. Section 40 goes so far as to
authorize the insurer to prosecute a tort case in the employees name when the employee failed to
prosecute the claim. In view of this wide ranging legislative action, the logical inference is the
absence of legislative authorization shows the omission of authorization to deduct Ordinary
Disability Pensions was intentional.

There are other practical considerations weighing against what Risk Management seeks to
accomplish. The Division of Pensions has informed us that in the fiscal year ending July 1, 2001,
1304 state and local employees received Ordinary Disability Pensions. The breakdown by
pension system was: PERS 981, PFRS 175, TPAF 144 and SPRS 4. Ifa reduction of Workers’
Compensation weekly disability benefits were to be permitted, the potential for extensive
litigation on what portion of the pension could be said to overlap the compensation award would
be extensive.

The workers’ compensation benefits of State and some local entities are self-insured to
some extent. Others have obtained commercial insurance coverage. Most self-insured public
entities and Joint Insurance Funds have obtained excess or umbrella insurance policies to cover
serious losses. The benefit of a pension deduction could flow to the insurers, not the public
employer. The technical explanation is that loss experience factors in fixing premiums are closed
three years following the policy year and the dollar amount of the anticipated loss could easily be
delayed until permanent disability was ascertainable more than three years latter.

In instances where the employee successfully appealed denial of an Accidental Disability
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Pension, and the employer had previously reduced Workers’ Compensation benefits for the
amount of the Ordinary Disability Pension, several problems would be present. All judicially
approved Workers’ Compensation awards are “final and conclusive between the parties and shall
bar any subsequent action or proceeding, unless reopened by the Division of Workers’
Compensation . . .” N.J.S.A. 34:15-58. Because a “re-opener” is subject to a strict jurisdictional
two year period following the last payment of compensation, the potential is there for either the
employee, the pension system, or the employer to be deprived of their rights unless there is
specific legislation implementing the proposed deduction. N.J.S.A. 34:15-27.

If there were an offset as proposed by Risk Management, there would have to be a
separate proceeding in the Division of Workers’ Compensation to second guess the earlier
decision of the pension system as to which ailments or conditions prompted the Ordinary
Disability Pension award. As noted earlier in this decision, the pension fund does not make
detailed medical findings of fact unless there was a contested administrative trial before an
Administrative Law Judge on that issue. The Disability recommendation is made by a medical
board after review of the examination report of one of its members. The Division of Pensions
holds all information they receive or have on pension recipients including medical data as
privileged. The Deputy Attorney General told us that he could not obtain even the monetary data.
Presumptively, the Division of Pensions, on request of the pensioner, would release all medical
information and monetary information in their file. Access to information, privacy issues,
interpretation of data, questions as to what portion of a pension could be subject to an offset,
whether the 1991 pension adjustment should be included in an offset, whether a pension offset

would include the annual cost of living pension adjustments are just some of the multitude of
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policy issues which would have to be addressed by rule making by the Department of Treasury

and the department of Labor or more likely by the Legislature.
Most seriously is the question of whether a pension offset would apply before or after

reduction of compensation for Social Security Disability under N.J.S.A. 34:15-95.5. Risk

Management claims it has the right to reduce compensation after that reduction, which would
enable it to end this and similar disabled employees’ total compensation payments. Simple math
tells one that this is a major confiscatory approach. The opposite approach would leave this
petitioner with the full Workers” Compensation benefit she would recover in the absence of any
reduction for an Ordinary Disability Pension. Petitioner’s weekly compensation rate is $329.19,
if one were to deduct the weekly value of her pension $137.20 ($594.36 x 12 / 52), leaving a net

weekly compensation award of $181.99. Application of N.J.S.A. 34:15-95.5 subtracting the

weekly value of the Social Security benefits received by Mrs. Rosales and her 9 year old son,
$245.07 from the weekly value of her 80% A.C.E. $338.76, leaving her with a maximum weekly
compensation of $93.69. This is the very same award petitioner would receive if Risk
Management were not seeking to take away her permanent total disability judgment. This is the
same result if the Social Security Administration had taken an offset for Workers” Compensation
under 42 U.S.C. 424a. The legislature conditioned the offset for Social Security Disability to
provide that the reduction would be no more than that taken by the Social Security

Administration. N.J.S.A. 34:15-95.5.

Some, but not all of these issues can be handled by regulations, but others would to
require specific legislative enactment. There are policy questions which probably exceed the

inherent rule making authority of executive branch agencies. A further issue which would have to

Page 24 of 27

/44, 76




be addressed is the effective date of any such pension deduction. Would it be retroactive as to
judgements or voluntary offers of compensation? It would seem that this would disturb vested
interests, where the employer could have advanced such an affirmative defense at the time of the
original litigation but did not do so. There are other practical consideration which weigh in
against allowing the deduction sought by Risk Management.

An employee could retire on disability in one year for one or more non compensable
ilinesses, or a stroke or orthopedic consequences of an off duty accident and still be able to work
at any one of a multitude of other occupations. The Ordinary Disability statutes speak to inability
to perform duties of the public employee’s specific job. Several years latter, previously
undiscovered latent occupational disease or progression of physical injuries could manifest and
for the first time cause disability. For that matter a compensable injury could be present and have
no impact on the disability pension. This is not a situation of an individual who was adjudged
totally permanently disabled and then seeks disability payments in excess of that for that same
employment. Cf. Taylor by Taylor v. Englehard Industries, 230 N.J. Super. 245, 250-251 (App.
Div. 1989). If one were to hold that the mere payment of an Ordinary Disability Pension must
be deducted from the eventual compensation award, the former employee would be deprived of
compensation for injuries not even contemplated by the award of the disability pension. The
employee could be deprived of compensation for personal physical impairment and probably
wage loss well beyond the scope of the disability pension. All of these weigh against allowing a
deduction in periodic compensation payments for Ordinary Disability Pension payments. Some
of these differences were noted and weighed by the Pension Fund Systems when they dropped

workers’ compensation deductions from Ordinary Disability Pensions and ratified by the
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Legislature when it passed L. 1995 ¢. 369. N.JA.C. 17:1-4.32; 26 N.J.R. 2201-2202 and 3461

(June 6, 1994 and August 15 1994); and several Statements to A1977 which became L. 1995 ¢c.
369. Finally one should not overlook the fact that allowing the offset would require reducing
income tax exempt Workers’ Compensation by an amount of an Ordinary Disability Pension
which is subject to State and Federal income tax. A thorough analysis of all these factors leaves
me with the abiding belief, that this policy issue concerning public money for disabled public
employees has been addressed by the Legislature which has decided there should be no such
diminishment of compensation benefits.

The motion is denied.

CONCLUSION

Petitioner’s counsel is directed prepare a proposed form of judgment and a Decision of
Eligibility for Second Injury Fund Benefits and serve counsel for the other parties by email or fax
with a notice that they have 5 business days to object to the form of the orders.
Allowances are:

Martin Riss, D.O. for examination and report $200, payable one-half each party.
Martin Riss, D.O. for appearance and testimony on 2 occasions, $400, payable $300 by
respondent and $100 by petitioner ( See transcript of August 6, 1991 5-21 to 23.)

Salzer, Kuchinsky and Marut, Esquires, attorney fee $16,294, payable $11,294 by
respondent, $5,000 by petitioner.

Petitioner’s counsel shall be reimbursed by his client for trial transcripts and costs of

medical records.

Respondent shall pay stenographic fees to: State Shorthand Reporting Service $900 and

Page 26 of 27

Ap 726




John F. Trainor, Inc. $150.

Permanent Total Disability shall begin on December 1, 1999 at $329. 19 per week until
April 30, 2000 without offset. Commencing May 1, 2000, she will continue to receive $329.18
per week until she has accrued sufficient monies to equal her share of counsel fees, allowances
and costs. This postponement of the Social Security offset is required so that this reduction not
exceed that allowed by 42 U.S.C. sec. 424a. See N.JS.A. 34:15-95.5. After sufficient monies are
accrued, her benefits péyable by the Risk Management shall be at $93.69 until August 29, 1904.
So long as petitioner is totally disabled, respondent shall, on request of petitioner, provide such
medical care, medication, therapy, and supplies as may be reasonably necessary to relieve the
effects of this injury. Respondent shall receive credit for all payments made under the interim
order. Since petitioner is permanently totally disabled as a consequence of a series of

compensation injuries, benefits payable by the Second Injury shall commence on August 30,

2004 and continue pursuant to the terms of NJ.S.A. 34:15-12(b) with allowance for reduction for

Social Security benefits.

Dated: September 23, 2002

Lawrence G. Moncher, JW.C,
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SALZER, KUSHINSKY & MARUT
611 Main Street

P. 0. Box 4806

Toms River, NJ 08754

(732) 2404215

Attorneys for Petitioner
STATE OF NEW JERSEY

DEPARTMENT OF LABOR

DIVISION OF WORKERS' COMPENSATION
OCEAN COUNTY

C.P. No. 99-007099

TAMI M. ROSALES
135-68-6441

56 Gladney Avenue
Toms River, NJ 08753

Petitioner,

VS.

STATE OF NEW JERSEY
TRIAL COURT SUPPORT

Respondent.

¥
A

APPEARANCES: FRANK S. SALZER, ESQ.
SALZER, KUSHINSKY & MARUT
611 Main Street, P. O. Box 4806
Toms River, NJ 08754

Fed. 1. D. No. 52-2285780
Attorney for Petitioner
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MICHAEL O’BRIEN

DEPUTY ATTORNEY GENERAL
State of New Jersey

Hughes Justice Complex

P. O. Box 105

For Respondent

LOIS J. GREGORY, ESQ.

SENIOR DEPUTY ATTORNEY GENERAL
Richard J. Hughes Justice Complex

P. 0. Box 105

Trenton, NJ 08625

For the Second Injury Fund

STATEMENT OF AWARD

ASSESSED AGAINST RESPONDENT:

TEMPORARY DISABILITY: Temporary benefits as paid are deemed adequate.

PERMANENT DISABILITY:
The petitioner is hereby adjudged and determined to be 100% totally and permanently

disabled as of 12/1/99 and I hereby determine that 55% of said disability is assessed against

respondent and respondent shall make payments for 247.5 weeks at $329.19 per week from and

including 12/1/99 to and including 8/29/2004, with payments from and after 8/30/04 to be made
by the Second Injury Fund. The entire Judgment against the respondent is subject to adjustment

for social security disability benefits. $81,474.53
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I further find that the petitioner is receiving social security disability benefits as of May 1,
2000 and the respondent and the Second Injury Fund are entitled to a reverse offset rate and
therefore payments by the respondent and the Second Injury Fund shall be made as follows:

.l. The respondent shall pay at the full rate without offset of $329.19 per week
from 12/1/99 being the date of totality to and including 4/30/2000 as petitioner
was not receiving social security disability during this period.

2. Respondent shall then pay at $329.19 per week from 5/1/2000 for 19 1/7

weeks while petitioner’s share of fees and costs accumulate.

3. Respondent shall then pay at the reverse offset rate of $93.69 per week to
8/29/04.
4. The Second Injury Fund shall make payments at the reverse offset rate of

$93.69 per week from 8/30/04 through the 18th birthday of the petitioner’s son
which is on 9/22/2010 or any earlier termination of his social security benefits.

5. The Second Injury Fund shall make payments at the rate of $175.38 per week
thereafter through and including 11/24/2025 or should there be an earlier
termination of her social security benefits.

6. From and after the petitioner’s 62™ birthday on 11/25/2025, the Second Injury
Fund shall pay at the full rate without offset of $329.19 per week.

7. The respondent shall receive credit for all payments made pursuant to an

Interim Order previously entered.
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I have found and I do determine that the Second Injury Fund has liability as

described in a Decision of Eligibility and as indicated herein and their payments shall

begin as of 8/30/2004.

MEDICAL BILLS: The respondent is responsible for necessary and reasonably related

medical attention incurred as a result of a compensable condition. If there is a dispute as to

whether medical bills are related, reasonable or necessary then either party may submit the

dispute to the Division of Compensation for resolution.

DR. MARTIN RISS - For examination and report and testimony.
Federal 1. D. No. 222065454
Bricktown Medical Group
34 Lanes Mill Road
Brick, NJ 08724
(REIMBURSE PETITIONER'S ATTORNEY)

DR. MARTIN RISS - For second day of testimony
(REIMBURSE PETITIONER’S ATTORNEY)

PETITIONER'S ATTORNEY'S COUNSEL FEE
PAYABLE TO SALZER, KUSHINSKY & MARUT
611 Main Street

Toms River, NJ 08754

STENOGRAPHIC FEES assessed against respondent and payable to:
STATE SHORTHAND

STENOGRAPHIC FEES assessed against respondent and payable to:
JOHN TRAINOR, INC.

$ 11,294.00




ASSESSED AGAINST PETITIONER:

DR. MARTIN RISS S 200.00
(REIMBURSE PETITIONER'S ATTORNEY)

SALZER, KUSHINSKY & MARUT FOR
COSTS PAYABLE BY PETITIONER INCLUDING
TRANSCRIPTS AND MEDICAL RECORDS: $ 1,079.22

PETITIONER'S ATTORNEY'S COUNSEL FEE PAYABLE TO

SALZER, KUSHINSKY & MARUT

611 Main Street

Toms River, NJ 08754 $ 5,000.00

A formal Claim Petition having been filed claiming compensation under R. S. 34:14-7 et
seq. as amended and supplemented, an Answer having been filed, and the parties having
appeared before me, Lawrence G. Moncher, Judge of Compensation, at the Division of
Compensation, 954 Route 166, Toms River, Ocean County, New Jersey, on various dates for
trial, and testimony having been presented on the issues involved and stipulations having been
entered on the record, I find and determine as follows:

1. The petitioner was in the employ of the respondent through November of 1999 and did
sustain personal injuries which did arise out of and in the course of her employment with the
respondent, State of New Jersey. The injuries are orthopedic and neurological in nature and do
involve bilateral carpal tunnel with bilatcral release, bilateral ulnar entrapment at the elbow with
decompression on the right, de Quervain’s disease bilaterally.

2. The respondent did have due and timely notice and actual knowledge thereof.

3. The respondent has not furnished and paid for medical treatment because of said

injuries and has been ordered to provide for and pay for reasonable, necessary and related
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medical care and hold petitioner harmless with regard to outstanding medical bills for related

medical attention and shall hold harmless with regard to any claims by any other carrier who may

have paid for related medical care.

1 further Order that the respondent shall furnish to the petitioner, upon request from the
petitioner or her representative, such medicines, medical attention, therapy, medical supplies,
hospitalizations, as her condition may require from time to time and which are causally related to
the compensable injury during the period of payment of periodic payments by respondent and the
Second Injury Fund.

4 Emergency treatment may be obtained without the necessity of notice to the
employer respondent but notice must be given to the respondent.

5. Petitioner's wages were $470.27 per week making temporary and permanent total
disability rates $329.19 per week.

6. Compensation shall be paid by the respondent under the Statute.

7. Payment shall be made as set forth in the Statement of Award.

8. The permanent disability resulting from said accident and occupational exposure
is orthopedic and neurological in nature.

Benefits shall be paid pursuant to thc_Slatcment of Award contained herein.

At the conclusion of the trial, I made certain observations and findings which were
recorded in two written decisions which are made a part hereof as if set forth fully herein.
Pursuant to such findings, Judgment is entered in accordance with the Statement of Award for

total and permanent disability benefits.
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Pursuant to the provisions of R. S. 34:15-64 as amended, it is directed that the amounts to
be deducted from the petitioner's expenses are to be paid to the persons entitled to the same. The
remainder is to be paid directly to the petitioner.

i have entered a Decision of Eligibility for Second Injury Fund benefits.

At the end of trial the respondent, State of New Jersey moved before the court to cancel
its obligation to pay workers compensation permanent total disability benefits to the petitioner or
t0 offset the same because she was receiving an ordinary disability pension from the Public
Employees Retirement System (PERS). Having heard oral argument in connection with this
Motion and having considered the briefs and arguments, and for the reasons set forth in my

written decision of 9/23/02, I do hereby deny the respondent’s Motion.

Dated: 0 ; ; 3 é /Z/

FAWRENCE G. MONCHER
JUDGE OF COMPENSATION




STATE OF NEW JERSEY

DEPARTMENT OF LABOR

DIVISION OF WORKERS' COMPENSATION
OCEAN COUNTY DiSTRICT

C.P. Number 95-34926

TAMI ROSALES,
Petitioner

VSs. ORDER DISMISSING CLAIM

STATE OF NEW JERSEY,
Respondent

Vvs.
SECOND INJURY FUND

APPEARANCES:

For the Petitioner: SALZER, KUCHINSKY, & MARUT, Esquires
by: FRANK S. SALZER, Esquire

For the Respondent JOHN J. FARMER, Attorney General of New Jersey, Esquire
by: JANE LAFFERTY , Deputy Attorney General, Esquire

For SECOND INJURY FUND: JOHN J. FARMER, Attorney General of New Jersey, Esquire
by: LOIS J. GREGORY, Senior Deputy Attorney General, Esquire

This application for review and modification of a judgment entered on April 15, 1998 having

come on for trial as consolidated with C.P. 1999-7099 and an Application for Second Injury Fund
Benefits before me, Lawrence G. Moncher, Judge of Workers Compensation at the hearing rooms of

the Division of Workers Compensation in Toms River and then in Freehold, New Jersey, and it
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further aggravated and increased by reason of employment

appearing that petitoner’s impairment was

activities peculiar to her job with the State of New Jersey until November, 1999 for which I entered a

separate award of 55 % permanent total disability against the respondent and Second Injury Fund

Benefits to commence after respondent’s payments expire; for good cause shown, it is on this 4™ day of

November. 2002

ORDERED that the within claim petition be dismissed with prejudice. There will be no award

since the award in the judgment in C.P. 1999-7099 is sufficient.

%mg & ,%ndﬂ

Lawrence G. Moncher, J.W.C.

of another stenographic fee,

Page 2 of 2
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NOTICE OF APPEAL PLEASE PRINT OR TYPE
SUPERIOR COURT OF NEW JERSEY - APPELLATE DIVISION

TITL: OF ACTION ASC lo] ATTORNEY OF RECORD
| B DAVID, SAMSON, ATTORNEY GENERAL OF NEW JERSEY

: NAME -
TAM. ROSALES, i
aoorRess __Mary G. Roebling Bldg., 20 West State St.
Petitioner, P.O. Box 620, Trenton, NI 086295
. PHONE NO 609-633-7462
= ATTORNEY FOR __Respondent e
STATE CT® NEW JERSEY, DEPARTMENT OF THE ON APPEAL FROM
AR, Workers' Compensation
TRIAL COURT STATE AGENCY
Respondent,
- 99-007099
Sl TRIAL DOCKET OR INDICTMENT NUMBER
Honorable Lawrence G. Moncher
SECOND INJURY FUND, TRIAL COURT JUDGE
cvIL ( x) CRIMINAL ( ) JUVENILE ( )
Respondent.
NOTICE IS HEREBY cwe»; THAT
APPEALS TO THZ SUPERIOR COURT OF N J APPELLATE DIVISION FROM THE JUDGMENT (X ORDER ( )

QTHER (SPECIFY) |

ENTERED IN THIS A"TION ON November 2 2002 INFAVOR OF_Petitioner

IF APPEAL IS FROMLE 3S THAN THE WHOLE SPECIFY WHAT PARTS OR PARAGRAPHS ARE BEING APPEALED

ARE ALL ISSUES AS TO ALL PARTIES DISPOSED OF IN THE ACTION BEING APPEALED? YESTR) NO ( )
IFNOT IS THERE A CERTIFIC \TION OF FINAL JUDGMENT ENTERED PURSUANT TO R. 4 42-2? YES ( ) NO ( )
PRIORITY UNDERR 12-5 YES ( ) NO ( X) APPLICABLE SECTION UNDER THE RULE
IN CRIMINAL. QUASI-CRIMINAL AND JUVENILE CASES  NOT INCARCERATED ( ) INCARCERATED ( )
CONFINED AT

GIVE A CONCISE STATEMENT OF THE OFFENSE AND OF THE JUDGMENT. DATE ENTERED AND ANY SENTENCE OR
DISPOSITION IMPOSED

Ao 7?
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ATTACH ADDITIONAL SHEETS IF NECESSARY

,F'_J NOTIC. OF APPEAL HAS BEEN SERVED ON-

DATE OF TYPE OF
NAME SERVICE SERVICE
TRIAL COURT JUDGE Honorable Lawrence G. Moncher 12/19/02 Reg. Mail
TRIAL COURT CieAx sT="€ aGENCY  Division of Workers' Compensation = 12/19/02 _Reg, Mail
ATTORNEY GENERAL OR GOVERNMENTAL
OFFICE UNDERR 251 n,
OTHER PARTIES
DATE OF TYPE OF
NAME AND DESIGNATION ATTORNEY NAME_ADDRESS & TELEPHONE NO SEAVICE SERVICE
_Petitioner FRank S. Salzer, Esq. 12/19/02 Reg. Mail

e S 611 Main Street
P.0. Box 4806

Toms Rive -, New Jersey 08754
—Respondent, Lois Gregory, DAG : 12/19/02 Reg. Mail

Eecgnd Inju_ry Richard J. Hughes Justice Complex
P.0. Box 105

Trenton, NJ 08625

I HEREBY CERTIFY THAT | HAVE SERVED A COPY OF THIS NOTICE OF

a APPEAL ON EACH OF THE PEASONS REQUIRED AS INDIGATED ABOVE

/\/’A'«(.;'H!/t‘-"-"v' /j ozfi‘;.. . kw

thleen J. O'Brien, DAG for Michael O'Brien, DAG
SIGNATURE OF ATTORNEY OF RECORD

LI PRESCRIBED TRANSCRIPT REQUEST FORM HAS BEEN SERVED ON:
{ALSO INDICATE IF SOUND RECORDED)

DATE OF AMOUNT OF

NAME SERVICE DEPOSIT
ADMINISTRATIVE QFFICE OF THE COURTS .
CHIEF COURT REPORTING SERVICES
COURT REPORTERS SUPERVISOR
CLERK OF COUNTY OR AGENCY
COURT REPORTER John F. Trainor, Inc. 12/19/02

72 Benson Avenue

Trenton, NJ 08610

| HEREBY CERTIFY THAT | SERVED THE PRESCRIBED COURT
O TRANSCRIPT REQUEST FORM ON EACH OF THE ABOVE PERSONS

AND PAID THE DEPOSIT AS REQU, BYR 2.5-3(9) L

..... Vrcembers 19 Rocs  Kakh
d Kathleen J. O'Brien, DAG for Michael 0'Brien, DAG
SIGNATURE OF ATTORNEY OF RECORD

3 ] | HEREBY CERTIFY THAT:

() THERE IS NO VERBATIM RECORD
t XX) TRANSCRIPT IS IN THE POSSESSION OF THE

AWB%EZ QRISRORD,- Have g&auggégacripts for all dates except

( ) A MOTION FOR ABBREVIATION OF TRANSCRIPT HAS
BEEN FILED WITH THE COURT OR AGENCY BELOW

m ( ) A MOTION FOR FREE TRANSCRIPT HAS BEEN FILED
_ WITH THE COURT BEL . %, 90
Al impdiar) /3. 2ot .L?m‘a% O .

Kathleen J. O'Bfi

""" en, DAG for Michael O'Brien, DAG
SIGNATURE OF ATTORNEY OF RE

CORD
ALL-STATE LEGAL SUPPLY CO.

- - . . ®iealace 8 ¢ ASAn
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Appellate Division

COURT TRANSCRIPT REQUEST R NS
State of New Jersey (R.2:5-3(a))

INSTRUCTIONS: -

. * Complete all information

* File s separate request for each court reporter or court clerk who recorded
@ portion of the proceeding v

* Attach the Appellate or Supreme Courty Clerk's copy to the Notice of Appeal [ .
(R 2:5-1(f)) 1f an appeal rr———
: DEFENDANT (S)

* Attach trsnscript fee
STATE OF NEW JERSEY, DEPARTMENT OF THE JUDICIARY

MAME ADDRESS (COURT REPORTER or COURT CLERK,if sound recorded)

o | T: '_ JOHN F. TRAINOR, INC. l
72 Benson Avenue

Trenton, New Jersey 08610

e e ——
TRIAL COURT DOCKET NUMBER
95-034926 and 99-007099

| L =

P
REQUESTING PARTY (Name/Address)

It is her requested that you prepare for use on |Michael O'Brien, DAG
(Check .:;‘y.) o ¥ ® Mary G. Roebling Building
20 West State Street
[X] appeal P.0. Box 620
D non-appeal * Trenton, New Jersey 08625
an original and _S copies of the following

TYPE OF PROCEEDING
DATE OF PROCEEDING (e.g.. trial., sentencing, motion, etc.) NAME OF JUDGE

7/9/02 Oral Argument Honorable Lawrence G. Moncher

L
I agree to pay for the preparation and any copies ordered of the transcript(s) for the above date(s)
pursuant to R.2:5-3(d).
[ -
Kbl Q Otee (2-19-02
SIGMATURE OF REQUESTING WARTY DATE
(]|
Transcript fees are set by New Jersey Statute 2A:11-15. An additional sum or reimbursement may be
required prior to or at the completion of the transcript order.
q DEPOSIT ATTACHED $

A«a 7/
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APPELLATE DIVISION CIVIL CASE INFORMATION STATEMENT

"PITLE IN FULL: TAMI ROSALES v. STATE OF NEW SUPERIOR COURT OF NEW JERSEY
JERSEY, DEPARTMENT OF THE APPELLATE DIVISION
JUDICIARY and THE SECOND INJURY DOCKET NO. :
FUND
APPELLANT'S ATTORNEY: Plaintiff Defendant X Other (Specify)
NAME ADDRESS TELEPHONE CLIENT
David Samson, Attorney Mary G. Roebling 609-633-7462 Respondent, State
' General of New Jersey Bldg. of New Jersey,
By: Michael O'Brien 20 West State Deaprtment of the
Deputy Attorney General St Judiciary
Trenton, NJ
08625
 RESPONDENT 'S ATTORNEY*:
NAME ADDRESS TELEPHONE CLIENT
Frank Salzer, Esqg. 611 Main Street 732-240-4215 Tami Rosales

Salzer, Kushinsky & Marut P.0O. Box 4806
Toms River, NJ
08754

David Samson, Attorney Richard J. 609-292-3533 Second Injury Fund
General of New Jersey Hughes Justice
By: Lois Gregory, DAG Complex - P.O.

Box 105

Trenton, NJ

08625

[*Indicate which parties, if any, did not participate below or were no longer parties
to the action at the time of entry of the judgment or decision being appealed.]

GIVE DATE AND SUMMARY OF JUDGMENT OR DECISION BEING APPEALED AND ATTACH A COPY:
See Attached.

) Are there any claims against any party below, either in this or a
consolidated action, which have not been disposed of, including
counterclaims, cross-claims, third-party claims and applications for

counsel fees? Yes___ No_X
Yes___ No

If so, has the order been certified as final pursuant to R.4:42-27?

(Ig the order has not been certified, leave to appeal must be sought.

R.2:2-4, 2:5-6.)

(If the order has been certified, attach, together with a copy of the Yes__ No X
order, a copy of the complaint or any other relevant pleadings and a

brief explanation as to why the order qualified for certification

pursuant to R. 4:42-2.)

Is the validity of a statute, regulation, executive order, franchise or
constitutional provision of this State being questioned? (R.2:5-1(h)).

~

GIVE A BRIEF STATEMENT OF THE FACTS AND PROCEDURAL HISTORY:
See Attached

TO THE EXTENT POSSIBLE, LIST THE PROPOSED ISSUES TO BE RAISED ON THIS APPEAL AS THEY
) WILL BE DESCRIBED IN APPROPRIATE POINT HEADINGS PURSUANT TO R.2:6-2(a) (5). (Appellant
or cross-appellant only.)

See Atiached
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IF YOU ARE APPEALING FROM A JUDGMENT ENTERED BY A TRIAL JUDGE SITTING WITHOUT A JURY
OR FROM AN ORDER OF THE TRIAL COURT, COMPLETE THE FOLLOWING:

[ ]
1. Did the trial judge issue oral findings or opinion? Yes No X
I1f so, on what date?
2. pid the trial judge issue written findings or opinion? Yes p.4 No
Y If so, on what date?

Caution: Before you indicate that there was neither an opinion nor findings, you
should inquire of the trial judge to determine whether findings or an opinion was
placed on the record out of counsel's presence or whether the judge will be filing a
statement or opinion pursuant to R.2:5-1(b).

Date of your inquiry:

& Will the trial judge be filing a statement or opinion pursuant to Yes No X

R.2:5-1(b)?

Civil appeals are screened under the Civil Appeals Settlement Program to determine
their potential for settlement or, in the alternative, a simplification of the
issues and any other matters that may aid in the disposition or handling of the

appeal. Please consider these when responding to the following question. A
o negative response will not necessarily rule out the scheduling of a preargument
conference.
State whether you think this case may benefit from a Yes_X No___
conference.
wer:

1. IS THERE ANY CASE NOW PENDING OR ABOUT TO BE BROUGHT BEFORE THIS COURT WHICH:

(A) Arises from substantially the same case or controversy Yes___ No_X
as this appeal?
®
(B) Involves an issue that is substantially the same, Yes___ No_X
similar or related to an issue in this appeal?
2. WAS THERE ANY PRIOR APPEAL INVOLVING THIS CASE OR Yes___ No_X
CONTROVERSY?
®
IF THE ANSWER TO EITHER 1 OR 2 ABOVE IS YES, STATE: ;
Case Name: Appellate Division Docket No.:
»
State of New Jersey, Department of the DAVID SAMSON, ATTORNEY GENERAL OF NEW
Judiciary JERSEY
By: Michael O'Brien, DAG
Name of Appellant or Respondent Name of Counsel of Record
¢ r &
® December 19, 2002 W 9 : Q@m_,___
. Date: " signature &f Counsel of Record
KATHLEEN J. O'BRIEN, DAG FOR MICHAEL
?l;;; O'BRIEN, DAG
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DATE & SUMMARY OF JUDGMENT

Final Judgment entered on November 4, 2002. The Judge of
Compensation found that the petitioner, Tami Rosales was totally
and permanently disabled due to her employment exposure with the
Department of the Judiciary due to bilateral carpel tunnel,
bilateral ulnar entrapment and bilateral de Quervain's disease.
The Department of the Judiciary was found to be responsible for 55%
of the disability and the balance of the award was the
responsibility of the Second Injury Fund due fo pre-existing
disability. The Judge of Compensation denied the Department of the
Judiciary's motion to offset a portion of this award due to the
receipt of an ordinary disability retirement for the same

disability.
STATEMENT OF FACTS & PROCEDURAL HISTORY

The petitioner had originally filed claim petition 95-034926
on September 20, 1995 and alleged an occupational exposure to her
hands and arms. Judgment was entered on that claim on April 15,
1998 awarding the petitioner 45% of partial total with a credit for
a prior award of 25% of partial total that had been previously been
entered against the County of Ocean. The petitioner filed an
application for a review or modification of that award on March 4,
1999. She also filed claim petition 99-007099 on March 4, 1999,
which alleged continued occupational exposures with the State of
New Jersey had caused an increase in disability. The State of New
Jersey filed Answers to these petitions denying any increase in
disability due to any work exposure. The petitioner filed a
Petition to Join the Second Injury Fund on January 26, 2000. Since
the claim could not be settled, there was a bifurcated trial
without Second Injury Fund participation before the Honorable
Lawrence G. Moncher. The Judge entered an Interim Order for
Benefits on January 2, 2002 finding the petitioner totally disabled
and directed the matter be set down for a Second Injury Fund trial.
The State of New Jersey moved before the Court on May 22, 2002
seeking a reduction of any workers' compensation award because the
petitioner was receiving an ordinary disability pension for the
same injury. Oral argument was presented on this issue. The
State's motion was denied and a decision was issued granting the
petitioner total disability with Second Injury Fund involvement on
September 23, 2002. The Final Judgment was entered on November 4,
2002.

ISSUES ON APPEAL

3. The petitioner is not totally disabled due to any
compensable occupational exposure.

Ha. 94




2. The Judge of Compensation erred by denying the State of
New Jersey's motion for an offset resulting in an award to the
petitioner in excess of 100% of her former salary.

3. The Judge of Compensation erred in his calculations when
entering the attorney's fees in this matter.

Ae 78




O\ .II] wgﬂ"! """" @u Cocnlited
® ﬁ‘b : W 30D /:VUDICIARY OF THE STATE oﬁnwmnsm{ |
SMQ’A Support Staff Band Spedﬂauon : -
w"‘

® cm;innxppmofﬂxebusinesopmﬁdns‘ofmhm andueonmmpmenmmforclmtsand
customusorumofdxeservmprw:dedbytheJud:cuannchofﬂxeSmeofNemey

4 NOTE: The above summary and following examples of work are for illustrativ€
Anyonepoﬁﬁonmymmuﬂyinchdeanofﬂumbwmdo f mlaeom
all of the duties which may be performed.

of - Doves Tasks

Jomtéphmﬁnz machines.
vAnswerrounne questions. ]

Wﬁhmwﬂ&m forms, letters or other written documents

subject.
VRoutc telephone calls.

° «Seuch files, reports, or other documents for information.

, Sort mail, cards, letters, forms, or other documents.
ﬁoutecon'espondeneeorﬁlutoippmpﬁmoﬂ'icu or people.

® VDistributejudges' orders or requests.

] w;);:cnmgulu insured, special delivery, express, certified, or registered mail to appropriate individuals or

- VStore records, materials, parts, or other supplies for future needs.

«Assemble materials for distribution.
Jkecord (log) incoming or outgoirig documents, materials or files.
®

1
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Jecord applications, transactions, requests, or fees.

Record courtroom activities such as daily attendance of jurors; payments, fines or other charges as
directed by the court; dispositions of motions or discoveries; or verdicts from juries,

ﬁeoeive insured, special delivery, express, certified, or registered mail.

ﬁelect ;ppmpﬁatc form letter for routine cor'respondence.

(Disuibute mail or office suppiies.

I Complete standard office or agenéy business forms.

/Conect errors on finished copy.
/Collect (pick up) correspondence, packages, reports and other materials. RN
- o Recordinformation into manual record keeping systems.

Operate a date stamping machine.

Inventory materials, parts, or supplics,

Adjust office machines.
Secure titles and registrations for fleet vehicles.
Maintain and reshelve books and publications in a law library.

fl‘reat all personnel, clients and the public with dignity and respect.

Operate computer ferminal or personal computer for information processing.
wmvide information to the pub\ic.
° wndex new documents, records or writs, manually or by computer.

IC:II (on telephone) for case-related or other needed information or materials.

| ,4&?7




%onduct docket searches Ly computer.

. ﬁbwn necessary signatures on legal documents,
ﬁpply official stamps to legal documents.

Obtain (or update) case information or files for trial.

wkequst needed information from individuals or agencies, office visitors or customers.
| Recadinfumﬁoninweompmedzedmcadbepingormounﬁngsymms.

Compleledeuiledlogsheetsofleeordings.

.- L Rl &1 K3
Chsh AL DRIONE Ben thoove |

Issue case numbers for new cases.
JCompuemuﬁnecotmpondenee,mchufamleumerdmpﬁeswinqum
s " Distribas judgments o all parties concerned.
Assign codes to new cases.

Complete subpoenas, wﬁts.orothermh&edlegaldocnmems.
[ - Operate transcription equipment.

Attend the call of both civil or criminal trial lists to record information.
%ecord complaints.

visition MWMLMNWMD

elease exhibits into evidence for trials,

Participate in team/work unit meeting.

Yo
#Ep Type statistical, financial or technical documents.
\\ 3
o

/44, 27




Annotate calendars with additional information required by judges.
Calculate attorneys’ fees or court costs.

Maintain personnel records.

Record cash transactions.

’
Compare eomputer-gmud output to manually-maintained journals.
Schedule meetings, travel amangements, or other group activities.
Duplicate and reformat video/audio tapes.
Secures books and periodicals from other libraries on interlibrary loan.
Operate a cash register.

Oﬁentfellowmmembmtojobwmh.

Wolbctfeuorcmudimmdbytbem
ﬁnfamcliennwcuuonmabunaﬁhblemices.
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hngmgeinwaysuuzmappmpﬁmtoliswmmdsimﬁons.mdshpwsdignitymdtecpecuonll.

Resource Handling — Selects, acquires, stores, and distributes resources such as materials, equipment or
money.

TmWod-M:guuﬂ&ciﬁmmdm.pﬁde.Mmdgmﬁpidenﬁty;f“m
commimundmmspiﬁt.wo;bwithodﬁswlchievegods. »

OrxmiwiondAwams-meshowwdaLpoﬁﬁaLmiuﬁonLndwchmlogialsymm
wakudopmmeffeaivelywithinﬂm Thisincludeﬂhepolicies.pmeedm rules and regulations
ofthewakauxnninﬁm . ‘

Readbzg-uumﬁomwﬁmmhibywudnmﬁidauwm»kxognim
eamEngli:hmmu.pumﬁon.mdlpelling. 2
Arithmetic/Mathematical Reasoning — Performs computations such as addition, subtraction,
m&phﬁmmmmw”sdmmmmbymlmyManﬁuy
ofmthemaﬁallechniquessmhufmhnndm :

Mmawommm:l#om—mnmmmmmmmwmﬁm;
wmwwm.MWthmdMM&gmm
keeping, 4

Conscientiousness — Displays ahighlevelofeffmmdeohmimttowudspufauﬁngmk;
demonstrates responsible behavior.

Appﬁanufwappoinmwthghndmustpasmtppoinﬁngwtyadminm
aamimﬁmmdmmkeybouding:kmsuthemdiduymndudofm-ﬁve(zs)
words-per-minute.
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STENQGRAPHIC VARIANT
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JOB BANDS AND LEVELS CHART

THE JUDICIARY CLASSIFICATION AND COMPENSATION SYSTEM
Note: Confidential titles are included in base titles, Le.mmz-muymz-cmm,
Band/ | Band Name Level Title Bargaining Salary
Level Unit as of 1/2/99
1-1 | Support Staff No Keyboard | Court Services JCAU-SS $17.365-26.365
Skills Representative JCAU-SSUP
1-1 Support Staff No Keyboard | Judiciary Clerk 1 JCAU-SS $17,365-26,365
Skills
L@ Support Staff | Basic Judiciary Account Clerk 1 | JCAU-SS | $18,365-32,385
12 | SupportStaff | Basic Judiciary Clerk 2 JCAU-SS $18,365-32,365
12 Staff Basic Printing i JCAU-SS $18,365-32,365
. Technician 1
13 Staff Building Maintenance JCAU-SS - 1 $24,865-37,865
i S Worker. Judiciary
13 Support Staff Jourmney ‘Cled of Grand Jury JCAU-Admin $24,865-37,865
13 Support Staff Joumey Count Clerk JCAU-Admin $24,865-37,865
1-3 Support Staff information JCAU-SS $24,865-37,865
B Technician 1 JCAU-Admin
13 Support Staff Jourmney Judiciary Account Clerk 2 | JCAU-SS $24,865-37,865
13 Support Staff iary Clerk 3 JCAU-SS $24,865-37.865
Joumney Judiciary
JCAU-SSUP
13 Support Staff Journey Judiciary Secretary 1 JCAU-SS $24,865-37,865
13 Staff Assistant JCAU-SS $24,865-37.865
Support Joumney Ubrary - gl
1-3 Support Staff JCAU-SS $24,865-37,865
Joumey };rlnﬁng -
14a | Support Stall | Mastery Executive Secretary 1 Nonrep'd $27,365-41,025
14b | Support Staff Mastéry Administrative Specialist 1 | CWA-PNC $27,365-43,365
14b Support Staff Mastery Information Systems JCAU-SS $27,365-43,365
Technician 2 JCAU-Admin
14b Staff Mast iary Clerk 4 JCAU-SS $27,36543,365
JCAU-SSUP
2-1 Case Processing | Trainee/ Investigator 1 JCAU-SS $25,36540,365
Investigator JCAU-Admin
Bargaining Unit Codes:
JCAU: Admin=Administrative Unit; SS=Support Staff Unit; SSUP=Support Stafl Supervisory Unit
® CWA-PNC: Professional Non-Case Related Unit
PANJ-PC: Professional Case-Related Unit
Page 1 - 1/4/99
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JOB BANDS AND LEVELS CHART
THE JUDICIARY CLASSIFICATION AND COMPENSATION SYSTEM
Note: Cmﬁd«ﬁdﬁﬂesmwedhbaum.u.muymztwmm2-¢mw

Band/ | Band Name Level Title Bargaining | Salary Range

Level Description | Unit - as of 1/2/99

21 Case Processing | Trainee/ j Investigator 2 JCAU-Admin | $28,36546,365

Investigator |+

2-2a | Case Processing | Basic Court Services Officer 1 CWA-PNC $27,365-43,365

2:2b | Case Processing | Basic Probation Officer PANJ-PC $29,000-49,000

2-3a | Casé Processing Joumey Court Services Officer 2 CWA-PNC $33,385-54,365

2-3b | Case Processing Joumey Senior Probation Officer PANJ-PC $36,000-60,000

24a | CaseProcessing | Mastery Master Probation Officer | PANJ-PC $40,000-64,000

24b | Case Processing | Mastery Court Services Officer 3 CWA-PNC $46,365-71,365

31 Administrative Basic Administrative Specialist 2 | CWA-PNC $29,365-48,365
Professional

3-2a | Administrative Joumey Executive Secretary 2 Nonrep'd $32,609-44,865
Professional

3-2b | Administrative Joumey Executive Secretary 3 Nonrep'd $35,609-50,390
Professional

3-2c | Administrative Joumey Administrative Spedialist 3 | CWA-PNC $33,365-54,365
Professional

3-2c | Administrative Joumey Financial Specialist 1 CWA-PNC $33,365-54,365
Professional

32 Administrative Journey Judiciary Coordinalor 1 CWA-PNC $33,365-54,365
Professional

3-2c | Administrative Joumey Ubradan 1 CWA-PNC $33,365-54,365
Professional

33 Administrative Mastery Administrative Spedialist 4 | CWA-PNC $44,365-69,365
Professional «

33 Administrative Mastery Financlal Spedialist 2 CWA-PNC $44,365-69,365
Professional

33 Administrative Mastery Judiciary Coordinator 2 CWA-PNC $44,365-69,365
Professional

4-1 Information Computer Information Technology CWA-PNC $26,36545.365
Technology Operations | Technician

4-2 Information Basic Information Technology CWA-PNC $33,365-56,365
Technology Analyst 1

Bargaining Unit Codes:

JCAU: Admin=Administrative Unit: SS=Support

CWA-PNC: Professional Non-Case Related Unit
PANJ-PC: Professional Case-Related Unit

1/4/00
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JOB BANDS AND LEVELS CHART
THE JUDICIARY CLASSIFICATIO AND COMPENSATION SYSTEM
Note: i Wesmhctldedhbaseﬁﬂes.l.e.mqaukZIWuberkz
Band/ | Band Name Level Title Salary
Level Description malnlng as of 11‘4.’/99'%".ge
43 Information Information T CWA-PNC $38, )
. Joumey . 2 echnology 365-66,365
44 | Information Mastery Information Technology | cwa-pnc $51,365-72,365
Technology ' Analyst 3
51 Court Interpreter | Basic Court lnterpreter 1 CWA-PNC $29,36548 365
52 | Comtinterpreter | oumey Court Interpreter 2 CWAPNC | $33.385.54 305
6 Official Court Existing agreement OPEIU No ast
Reporter expires 6/30/99. : P
1 | Lega LawClerk | Law Clerk Norep'd | $30,000-38,000
7-2 Legal Joumey Attomney 1 CWA-PNC $44,365-89,365
73 Legal Mastery Attomney 2 CWA-PNC $54,385-79,365
81 Support Staff Support Staff Investigator JCAU-sSUP $30,36548,365
. Supervising
8-1 Support Staff Support Staff Supervisor 1 JCAU-SS 330.365-48.365
Supervisory Supervisor 1 JCAU-ssup
8-2 Support Staff Support Staft Supervisor 2 JCAU-SSUP $34,365-56,365
Supervisory Supervisor 2
9 Professional No change. Labor PANJ-PS No ast
being change/P
. | negotiated.
10-1a | Court Executive Court Executive 1 Nonrep'd $38,365-63,365
10-1b | Court Executive . Court Executive 1 Nonrep'd | 54838573 365
10-2a | Court Executive Court Executive 2 Nonvep'd $58,365-83,365
10-2b | Court Executive = Court Executive 2 Nonrep'd $58,365-86,365
10-2¢ | Court Executive Court Executive 2 Nonrep'd $58,365-86,865
103a | Court Executive Court Executive 3 Nowepd | sss.sessases |
10-3b | Couwrt Executive Court Executive 3 Nonrep'd $78,365-96,365
104 | Court Executive Court Executive 4 Nonrep'd 388.365-101.365
Bargaining Unit Codes:

JCAU: Admin=Administratjve Unit; SS=Support Staft Unit; SSUP=Suppont Stafl Supervisory Unit
CWA-PNC: Professional Non-Case Related Uni
PANJ-PC: Professional Case-Related Unit

Pace 1. 1/4/99
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DORADO SHOPPING PLAZA
LANES MILL ROAD
LAKEWOOD, NEW JERSEY 08701

TELEPHONE (201) 458-0300

August 1, 1991

Frank S. Salzer, Esq.

611 Main Street

P.0. Box 4806

Tous River, New Jersey 08754

Dear Mr. Salzer,

Respondent: County of Ocean
Petitioner: Tawi Rosales
Occupational Exposure: October 1989 til present
Date of Examination: July 2, 1991

HISTORY:

The case in question is one in which Mrs. Taui Rosales of
950 Utah Drive, Toias River, New Jersey was injured while working.
Mrs. Rosales is 27 years of age and is warried. She gives a pre-
vious wedical history of fractured right hand as a child,
toasillectouwy in 1971 and left knee arthroscopic surgery in 1989.

The alleged accideat occurred during the course of her ewployuent.
While working the petitioner's work effort required her to use a
Cowputer and typewriter, constantly using both her hands resulting

in injury to her hauds. On or about February 1990 the petitioner

woke to nuwbness and blue color in her right hand extending up into

her entire arw. She did go to work but was advised by her supervisor
to see a doctor. She did "light" duty. During her work effort

she was advised not to use her right and aud use her left haad :
She developed syuptows in her left hand. She cawe under the care

of Dr. Kuha. She was referred to Dr. Silver, a vascular specialist

who evaluated her aud diaguosed it not to be vascular but orthupedic.
He sugyested her to see a hand specialist. She was seen by Dr. Pess.
Xrays were taken. Her right haad was casted and injections of
cortisoue was given. At this pouint her arau improved but she

still haud auubness and weakness in the hand aud wrist. The petitioner
was referred to Dr. DiBella and physical therapy was prescribed.

/44. 108~




Both hands were placed iu splints. She rewained under active care
and rewained out of work throuzh NOvewber 1, 1990. She returned

to work with her hands continuing tu have nuwbness and pain.

The petitioner cawe uunder the care of Dr. Surgent. Xrays were
taken. She was adwitted to Brick Hospital aud uanderwent carpal
tuanel release on the right. At houwe exercises were prescribed.
She was sent to a derwatolotist because of her nails stopping
growing and they were very brittle. She continued to develop nuub-
ness and pain in the right haud. She was out of work approxiwately
8 wonths and she received couwpeasable wonies.

SUBJECTIVE EXAMINATION:

The petitioner cowplaiins of paian in her right hand. She caanut wear
a bracelet or watch on the right wrist. Her wrist becoues very
tight. She does her own exercises. There is no feeling in the

last finger and eud of palm. There is tingling sensation in the
right haand. The right hand is colder than the left. The scar is
sensative and tight. The petitiouer is right hand dowinent.

Her writing is sloppy. She has paia in her left hand as well as
nuwbaess and tingliang iu the fingers. Her hand swells. Her haauds
tire quickly. Inclewent weather aggravates her pain and discowfort.
Her sleeying habits are interrupted due to paiu. She has loss of
streagyth in the rigyht hand. She has difficulty lifting objects.

The petitioner is afraid to do any streuuous work with the right
haud. She feels as if her hand is returuing to the sawe condition
as before the surgery.

OBJECTIVE EXAMINATION:

Exauwination of the petitioner reveals a well developed feuwale
cowplaining of pain. Cardiovascular and respiratory systeus are
within aorwal liwits. Blood pressure is 130/84. The petitioner
is 5 feet 8 iuches tall aud weighs 228 pounds.

Exawination of the petiitomer's right wrist reveals a 7cu. scar
over the aaterior wrist aud palu. There is teuderuess to palpation
over the wrists bilaterally. Flexion is to 45 degrees ou the right
aud to 60 degrees on the left. Extensiou is to 30 degrees on the
right and to 45 degrees oa the left. Inversion is to 30 degrees

ou the right aud tou 45 degrees on the left. Eversion is to 5 de-
sfees bilaterally. Proanatiou 1is cowplete. Supination is to 165
degrees ou the right aud to 180 degrees oa the left. Streugth is
diwinished vn the right as cowpared to the left. The petitioner

is right haud dowineut. She is able to wake a fist. She is able
to flex, flair, extend aad oppuse all digits. The right and left
forearus weasure 25 3/4cwu. The right and left wrists weasure 154cu.
The right palu weasures 19 3/4cu. aud the left palu weasures 19cu.
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DIAGNOSES: WO‘%W Jrasea [u-ﬂ?‘"
CARPAL TJMNEL SYNDROME, BILATERALLY Y
DEQUERYAIN'S DISEASE ——mom—— %”“8"\
AB ERRANT ULNAR NERVE -
STATUS POST RELEASE TRANSVERSE CARPAL LIGAMENT, SYNQUIAL
BIOPSY, EXPLORATION AND DECOMPRESSION OF THE QULNAR NERVE
RIGHT WRIST — —_—

DISABILITY AND OPINION:

It is wy opinion that there is dewonstrable objective wedical
evideuce of restriction of fuuction and lesseuing to a waterial
degree of workiung ability, and that the petitiouer is disabled
orhtupedically to the exteat of 40% of the right haud and to 202
of the left haud. No fundawental or warked iwproveweut can be
reasonably expected and the proguosis for ‘iwprovewent is aot
fasorable.

It is wy opinion the aforewentioned couwplaiants, findings, aad
diaguoses are causally related to the occupativual exposure
frow October 1989 until the present aud dre peruwanent in naure.

Resppctfully subuitted,

{artin Riss, D.O.

MR/np
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Shrickioon oWedical Group, SPeA.

DORADO SHOPPING PLAZA
34 LANES MILL ROAD
LAKEWOOD, NEW JERSEY 08701

TELEPHONE (908) 458-0300

danuary 20, 7994

Frank S. Salzen, Esq.

. 67171 Main Street Lt :

= Po 00 .Box.‘806 WS oAy I, wlrds o, SR i
Toms River, New Jersey 08754

Dear Mr. Salzen,

Respondent: County of Ocean
Petitionen: Tami Rosales
Date of Accident: - 70/89 to present
Date of Examination: Decembern 27, 1993

HISTORY:

7he case in question is one in which Mls. Tami Rosales ot

335 Anthony Avenue, Toms Riven, New Jersey was injured white :
working. Ms. Rosales is 30 years of. age and is separated. She
gives a previousumedical history of fractured 24ight hand as a chitd,
tonsillectomy in 7971 and Left knee arthroscopic surgery in 1989,

PlzéAg_qetwny aéaoatudatzd.lugubt 7.'7991:{04 rertinent facits
4 g,’fﬁc",t-_?:#iéwt’.é':_iny'uy 2o Roth’hadds.” _
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. Since ‘here Last ¢t on¢4.co;t£nu¢d undexr
ol Da; Pess. She was admitted 2o Communtiy Medical Cen
June 3, 2

cazpal tunnel release and neurolysis of the
She had fLotllow up visits with Dn. Pess through
Sep;€54g4h7993.2A7h¢ pctitionea'éaw'ﬂa..P¢44.la4t week Lecause
ol'lﬁ@ié{ggfyddwtiugliag in her hands. Therapy ivas Prescriled.
7h¢'petitioné444¢ta4n¢d.to"wbnk <n Octoler 7993 and she received
disalility. : R :




SUBJECTIVE EXAMINATION:

The petitionen complains of pain in hen hands, She has numbness
and tingling in foth hands Lut moneso on the right. Shehas
8lack and Llue ruises on her hands and wnrists. She cannot quen
her right hand att the way. Hen fingerns ane sLifl. Hen wrnists
are nrestricted in mokility., Grasping is difficult. Hen hands
are weak Lilatenatly. She has Limited her activities. Inclement
and cold weatbén aggravates hex pain. She is night hand dominent.
Her scars turn rurple in the cold weathen. Prolonged use of

{ her hands increase hen rain and discomfort. She cannot write fLon

{ any Length of time and she musl stop and nest. e -

- . " . 5 R A B T e Rty R SONLIRSE .2
| M aten R .‘.-;&'J'I fo. wacld 2 '4-.'.’-3':;-:.. FaRU N MR e v M WS eI S P . L S

OBJECTIVE EXAMINATION:

i
: Examinationol the retitionen neveals a weltl developed fLemale
complaining of pain. Cardiovascular and respirnatony systems anre
cwithin normal Limits. BlLood pressure is 112/62, The petitinen
Z is 5 Zeet 8 inches tatt and weighs 240 pounds.

Examination of the petitionen’s wnists rneveal a 7Tem. scan oven the
24ight wnist and paln. There is a horizonted . scan measuning lécm.
oven the Left anterion aspe-t and a fcm., scar oven the anteiion
ralm. There is lenderness 2o ralpation over the anternion aspect
of the wnists. Flexion <4 2o 30 degrees on the 24ight and to 50
degrees on the Léft. Extenison is to 20 degrees on the 2igth
andito 30 degrees on the Lefl., Inversion is #o 20 degrees on the
24ight and to 30 degrees on the Left. CEvension is tolless than 5
degrees on the 2ight and to 5 degrees on the Left. Strength is
(mind Lght as compared to the Left. The petitionen
. <4 night hand dominent. Sensation is diminished on the right
iy as compared to the Left. She is able to make a fist on the Legt
: Lut not alle on the 2ight. She is alle to £lex, flain, extend and
oppose all digits adeqguately on the Lefl Lut not alte aedeqguately on
B it the right. Pronation <4 complete. Supination <4 %o 765 degrees
LR on the night -and to 775_d¢§4¢¢4§pn the Left. -The 24ight and Left
ie:forearms measure 25 3/écm. The 2ight and Left wrists measune

: T 15%cm. The 2ight palm measurnes 19 3/4écm. and thellelt palm measures
i 79cm. SR ~ : :
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DIAGNOSES ;

CARPAL TUNNEL SYNDRONME, BILATERALLY

DEQUEVAIN'S DISEASE :

AB ERRANT ULNAR NERVE

STATUS POST RELEASE TRANSVERSE CARPAL LIGANENT, SYNOVIAL -
BIOPSY, EXPLORATION AND DECOMPRESSION OF .THE ULNAR NERVE

RIGHT WRIST : R
STATUS POST LEFT ENDOSCOPIC CARPAL TUNNEL RELEASE
STATUS POST RIGHT CARPAL TUNNEL RELEASE AND NEUROLYSIS OF
THE MEDIAN NERVE
/44., 709
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DISABILITY AND OPINION:

It is my opinion that there is demonstirable objective medicdl
evidence of restriction of Zunction and.Lessening to a material
degree of working ability, and that the petitioner is disabled
orthopedically Lo the extent of 65% of the 2ight hand and 2o
458 of the Left hand. No Zundamental on marked <improvement can
fe reasonally expected and the prognosis for improvement is..aot
Lavorable. :

e '@ . &

It is my opinion Zhe a{oae:zntionéd bcuéla{gtd, Zindings, aad
diagnoses are causally nelaled Lo the dc"u&gt{gpdlﬁgxpOAgmg‘_‘.
. from October 1989 til. the’ preléntland Gnegpeincnent fintpature
- “ 1w, Yy .A - 3 AL i VS et £ wi N =

As X a3y
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DORADO SHOPPING PLAZA
34 LANES MILL ROAD
BRICK, NEW JERSEY 08724

TELEPHONE (908) 458-0300

April 16, 1996
Frark S salzer, Esq ;
PO Box 4806 : (’iﬁ Qﬁ

Toms River, NJ 08754-4806

Dear Mr. Salzer: \//

Respondent: State of NJ
Petitioner: Tami Rosales
Date of Accident: 10/89 to Present
Date of Accident: Through 9/95
Date of Examination: April 8, 1996

HISTORY:

The case in question is one in which Ms. Tami Rosales of Keats
Avenue, Toms River, NJ was injured while working. Ms. Rosales
is 32 years of age and is divorced with one child. She gives
a previous medical surgical history of spurs bilateral feet,
fractured right hand as a child, tonsillectomy in 1971, and
left knee arthroscopy in 1989.

The alleged accident occurred during the «course of her
employment. Please refer to my reports dated August 1, 1991
and January 20, 1994 for injuries sustained to her hands as
a result of a work. effort of 1989. since she was last seen
in my office her condition has worsened.

The petitioner continued to work as a clerk typist for the State
of New Jersey through September 1995. Her work effort required
effort on a computer and constant use of both hands and arms.
She returned to Central Jersey Hand Surgeons for continued care.
Dr. Pess prescribed physical therapy and an EMG. He admitted
her to Community Medical Center on October 18, 1995 where she
underwent surgery described as a neurolysis of the right median
nerve and right trigger thumb release, and flexor terosynovectomy
of the wrist and palm. Her post-operative care included physical
therapy and follow-up.

Ms. Rosales was out of work through January 22, 1996 and returned

to work on 1light duty. She received compensible monies for
time missed from work.




Tami Rosales

Vs County of Ocean
D/E: 4896

Page 2

SUBJECTIVE EXAMINATION:

The petitioner complains about pain in her right wrist and thumb.
Her grip is lost in her right hand and thumb. Her right index
finger does what it wants to do. She has pins and needeles
in her fingers. She has tenderness in her right arm. She wears
a brace. The pain is returning to her left hand as a result
of overuse. She cannot write. Her right hand gets "tight".
She has a loss of strength. Her right hand turns ice cold with
cold, damp, changing weather. Her scars become bright purple
in winter.

She is limited in doing heavy work. Objects drop from her right
hand. Her right hand twitches. After her right pinky twitches
she gets a sharp pain that shoots up her right arm. Her sleeping
habits are disturbed due to pain and numbness. She has to take
medication to help her sleep. She cannot use her computer at
work for fear of reinjury. She cannot do art work. She was very
creative with her hands prior to her injuries. Her everyday
activities are limited. She moved to a new home in January
and still has boxes left to unpack. Playing with her child
is limited. Sport playing is limited. She is very angry and
depressed over her injury. These injuries have made her a
different person. Air conditioning aggravates her pain.

OBJECTIVE EXAMINATION:

Examination of the petitioner reveals a well developed female
complaining of pain. Cardiovascular and respiratory systems
are within normal limits. The petitioner is 5 feet 8 inches
tall and weighs 246 pounds. Blood pressure is 140/82.

ﬁp /-




Tami Rosales

Vs County of Ocean
D/E: 4/8/96

Page 3

Examination of the right wrist and palm reveals a 9 1/2cm scar.
Over the anterior aspect of the right MP joint there is a scar
measuring 2.3cm. There is a horizontal scar measuring l.4cm
by lcm over the left anterior aspect and a lcm scar over the
anterior palnm. Examination reveals that there is tenderness
to palpation over the anterior aspects of the right and left
wrists and over the right anterior thumb base. Flexion is to
20 degrees on the right and to 35 degrees on the left. Extension
is to 20 degrees on the right and to 25 degrees on the left.
Inversion is to 10 degrees on the right and to 25 degrees on
the left. Eversion is to less than 5 degrees on the right and
to 5 degrees on the left. Pronation is complete. Supination
is to 165 degrees on the right and to 180 degrees on the left.
Her strength is markedly diminished bilaterally. She is right
hand dominant. Her sensation is diminished on the right as
compared to the left. She cannot make a fist on the right,
able to on the left. She cannot flex, flair, extend, and oppose
all digits on the right, able to on the left.

Flexion of the thumb at the MP joint is to 45 degrees on the
right and to 70 degrees on the left. Extension of the thumb
at the MP joint is to 170 degrees on the right and to 180 degrees
on the left. Flexion of the thumb at the IP joint is to 45
degrees on the right and to 75 degrees on the left. Extension
of the thumb at the IP joint is to 170 degrees on the right
and to 180 degrees on the left.

The right forearm measures 25 1/2cm and the left forearm
measures 25 3/4cm. The right and left wrists measures 15 1/2cm.

The right palm measures 19 3/4cm and the left palm measures
19cm.




Tami Rosales
Vs County of Ocean
D/E: 4/8/96

Page 4
®
DIAGNOSES:
CARPAL TUNNEL SYNDROME, BILATERALLY
o
DEQUERVAINS DISEASE
AB ERRANT ULNAR NERVE
® :
STATUS POST RELEASE TRANSVERSE CARPAL LIGAMENT,
SYNOVIAL BIOPSY, EXPLORATION, AND DECOMPRESSION OF
THE ULNAR NERVE, RIGHT WRIST
[ STATUS POST LEFT ENDOSCOPIC CARPAL TUNNEL RELEASE
STATUS POST RIGHT CARPAL TUNNEL RELEASE AND NEUROLYSIS
OF THE MEDIAL NERVE
@

NEUROPATHY OF RIGHT MEDIAN NERVE AND RIGHT TRIGGER
FINGER

STATUS POST NEUROLYSIS OF RIGHT MEDIAL NERVE WITH RIGHT
o TRIGGER THUMB RELEASE AND FLEXOR TENOSYNOVECTOMY OF
WRIST AND PALM .

AGGRAVATION, ACCELERATION, AND EXACERBATION OF
PRIOR RIGHT AND LEFT HAND INJURIES

/44— //‘/
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a8 Tami Rosales
Vs State of NJ
D/E: 4/8/96
Page 5

o DISABILITY AND OPINION:

It is my opinion that there is demonstrable objective medical
evidence of restriction of function and lessening to a material
degree of working ability and that the petitioner is overall

® disabled orthopedically to the extent of 1008 of the total.
No fundamental or marked improvement can be reasonably expected
and the prognosis for improvement is not favorable.

It is my opinion that the aforementioned complaints, findings,
and diagnoses are causally related to the occupational exposure
® of 1989 and 1995 and are permanent in nature.

MR/saws

/44. ns

-
R e B A Rt e e S VO R p . . v T e T e e e
'Y A % o e 3 4 rsimne sy o e AL T X P

ST A RS T I




- ———— - 4.

o

—esnnviwn Oweowal Jroup, SL.eA.

DORADO SHOPPING PLAZA
34 LANES MILL ROAD
BRICK, NEW JERSEY 08724

TELEPHONE (908) 458-0300

January 16, 1998 /

Frank S. Salzer, Esq.
PO Box 4806
Toms River, NJ 08754-4806

Dear Mr. Salzer:

Respondent: State of NJ
Petitioner: Tami Rosales
Date of Accident: 1989 - Present
Date of Examination: January 15, 1998
HISTORY:

The case in question is one in which Ms. Tami Roszles of 56 Gladney Avenue,
Toms River, NJ was injured while working. Ms. Rosales is 34 years of age and is
divorced with one child. She gives a medical history of fractured right hand as a
child, tonsillectomy in 1971, and left knee arthroscopic surgery in 1989.

The alleged accident~occun'ed dunng the course of her employment. Please refer
to my reports dated April ‘16, 1996, January 20, 1994 and August |, 1991 for
pertinent information regarding the history of the accident and injuries sustained.

Since the petitioner was last seen in my office her complaints persisted. She
continued to work and was exposed on an occupational basis to repetitive effort
with regard to both hands, arms, shoulders, and neck. She missed work
intermittently due to severe pain and numbness in her right hand.

Ms. Rosales retumed to Dr. Pess who diagnosed right cubital tunnel syndrome.
On Augpg;t 14, 1996 the doctor performed surgery described as an anteri




MARTIN RISS, DO
Tamy Rosales

January 16, 1998
Page 2

She also saw Dr. Tauro in early 1997 and complained of shoulder pain. He
treated her with cortisone injections.

Approximately two weeks ago she states she experienced an onset of wrist pain. -
She continues to work. She misses intermittent days of work and works in pain.

SUBJECTIVE EXAMINATION:

«. The petitioner complains about pain in her right wrist and thumb. Her grip is lost

in her right hand and ll'_numb. Her right index finger does whgt it wants to do. She

OBJECTIVE EXAMINATION: s |

Examination of the petitioner reveals a well developed female complaining&
pain. { =rdiovascular and respiratory systems are within normal limits. The
petitioner is 5 feet 8 inches tall and weighs 248 pounds. e




MARTIN RISS, DO

Tami Rosales
January 16, 1998
Page 3

Examination of the right elbow reveals @ scar measuring 10 cm over the
medial aspect of the elbow. Examination reveals tendemess to palpation over
the medial aspects bilaterally. Flexion, extension, and pronation are complete.
Supination is to 170 degrees bilaterally.




MARTIN RISS, DO

Tami Rosales
January 16, 1998
Page 4

Flexion of the thumb reveals tendemess to palpation over the thumb. Flexion of
the thumb at the MP joint is to 45 degrees on the right and to 70 degrees on the
left. Extension of the thumb at the MP joint is to 170 degrees on the right and to
180 degrees on the left. Flexion of the thumb at the IP joint is to 35 degrees on
the right and to 75 degrees on the left. Extension of the thumb at the IP joint is to
170 degrees on the right and to 180 degrees on the left.

The right bicep measures 36 % cm and the left bicep measures 37 cm. The right
and left elbows measures 27 cm. The right forearm measures 25 % cm and the

left forearm measures 25 % cm. The right and left wrists measures I5 % cm. The
right palm measures 19 % cm and the left palm measures 19 cm.

DIAGNOSES:

RIGHT CARPAL TUNNEL SYNDROME, BILATERALLY
DEQUERVAIN’S DISEASE

AB ERRANT ULNAR NERVE, RIGHT

STATUS POST RELEASE TRANSVERSE CARPAL
LIGAMENT, SYNOVIAL BIOPSY, EXPLORATION,

AND DECOMPRESSION OF THE ULNAR NERVE,
RIGHT WRIST

STATUS POST LEFT ENDOSCOPIC CARPAL TUNNEL
RELEASE

STATUS POST RIGHT CARPAL TUNNEL RELEASE
AND NEUROLYSIS OF THE MEDIAL NERVE

NEUROPATHY OF RIGHT MEDIAN ERVE AND
RIGHT TRIGGER FINGER ~ . '




MARTIN RISS, DO

Tami Rosales
January 16, 1998

Page 5

DIAGNOSES (CON I'D):

STATUS POST NEUROL YSIS OF RIGHT MEDIAL NERVE
WITH RIGHT TRIGGER THUMB RELEASE AND FLEXOR
TENOSYNOVECTOMY OF WRIST AND PALM

RIGHT CUBITAL TUNNEL SYNDROME

STATUS POST ANTERIOR TRANSPOSITION AND NEUROLYsIS
RIGHT ULNAR NERVE, ELBOW

AGGRAVATION, ACCELERATION, AND EXACERBATION OF PRIOR
RIGHT AND LEFT HAND INJURIES

DISABILITY AND OPINION:

= WIS e SOMGNE S eee
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DORADO SHOPPING PLAZA
34 LANES MILL ROAD
BRICK. NEW JERSEY 08724

TELEPHONE (732) 458-0300

January 10, 2000 [/
Frank S. Salzer, Esq.
PO Box 4806

Toms River, N.] 08753

Dear Frank S. Salzer, Esq.:

Respondent: State of NJ

Petitioner: Tami Rosales

Date of Accident: : 1989 - present

Date of examination: December 30, 1999
.HISTORY:

c.
- .

r, Central Jersey Hand. -A“ NCS of umz, ‘1999 sh lowing of coidii =

velocity ulnar Derve across the elbow compared to below the elbow. “An'NCS of -
April 6, 1999 was positive for right carpal tunnel syndrome and right ulnar
. » g “'-4 :‘*' -.ﬁve a;nd - ] dd ‘.’IQ—T“I

TA dingnosesfof left cubital tunnel syndrome




Martin Riss, DO

Tammy Rosales
January 10, 2000
Page 2

SUBJECTIVE EXAMINATION:
=== 2lVE LAAMINATION:

The petitioner complains that pain is present even with her normal everyday
activities. It takes longer for her to do things. Her sleep is disturbed and her
pain is worse at night. Since her last evaluation her Symptoms have increased.
She has twitches in her neck, which gives her headaches. The twitches usually
Any draft aggravates her pain. She

She finds it difficult to write.
ice cold during cold, damp, an
purple during winter. She has
and neck, which creates heada
the numbness extends into

OBJECTIVE EXAMINATION:
== 2IVE LAAMINATION:

Examination of the petitioner reveals a well-developed female complaining of

pain. The Petitioner is 5 feet 8 inches tall and weighs 248 pounie Blood

pressure is 140/82.




Martin Riss, DO

Tami Rosales
January 10, 2000
Page 3

Examination of the shoulders reveals tenderness to palpation over the superior
Posterior aspects bilaterally. Flexion is to 135 degrees on the right and to 170
degrees on the left. Extension is to 30 degrees on the right and to 70 degrees
on the left. Abduction is to 135 degrees on the right and to 165 de_rees on the
left. There is an audible palpable crepitus noted on the right during abduction
that is not present on the left. Rotation is to 100 degrees on the right and to 105
degrees on the left  Her strength is markedly diminished on the right as
compared to the left. She is right hand dominant. Her sensation is diminished
on the right as compared to the left. She is able to shrug her shoulders,

lSSdegreesontheﬁghtandtoBOdegeuonthelcﬁ.HersUengthismarkedly
iminij edontheﬁghtaacomparedtothelcﬁ.Shcisﬁghthanddominant.
Hersensaﬁonisdiminishedontheﬁghtascomparedtotheleﬁ. She makes
weak fists bilaterally. She cannot flex, flare, extend, or oppose any digits of the

right hand. Sheisablctollex,ﬂare,extend,oroppoacthcdigitsofherldt. gy




Martin Riss, DO

Tami Rosales
January 10, 2000
Page 4

The right biceps measures 36 ¥ cm and the left biceps measure 37 cm. The

ight and left elbows measure 27 cm. The right forearm measures 25 cm and
the left forearm measures 25 % cm. The right and left wrists measure 15 ¥ cm.
The right palm measures 19 % cm and the left palm measures 19 cm.

Examination of the left knee reveals
periphery. Examing
the medial

“J” Shaped scar medial aspect of
Examination of the

hcelstands.Shcisonlyablcto '
there is an audible palpable crepitus noted in her left knee that is not present -
in her right knee. There is an antalgic gait noted. She is not able to support ;-
her body weight on her left leg alone. She is able to support her body weight on e
her right leg alone. B v

The right and left knees
43-% cm. The right and
across the right and left
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Martin Riss, DO
Tami Rosales

January 10, 2000
Page 5

DIAGNOSES:

RIGHT CARPAL TUNNEL SYNDROME, BILATERALLY

DEQUERVAIN’S DISEASE

ABERRANT ULNAR NERVE, RIGHT

STATUS POST RELEASE TRANSVERSE CARPAL LIGAMENT, l/
SYNOVIAL BIOPSY, EXPLORATION » AND DECOMPRESSION

OF THE ULNAR NERVE, RIGHT

STATUS POST LEFT ENDOSCOPIC CARPAL TUNNEL RELEASE /

STATUS POST RIGHT CARPAL TUNNEL RELEASE AND v’
NEUROLYSIS OF THE MEDIAL NERVE

NEUROPATHY OF THE RIGHT MEDIAN NERVE AND
RIGHT TRIGGER FINGER

STATUS POST NEUROLYSIS OF RIGHT MEDIAL NERVE v’
WITH RIGHT TRIGGER THUMB RELEASE AND FLEXOR
TENOSYNOVECTOMY OF WRIST AND PALM

.. ..  RIGHT CUBITAL TUNNEL SYNDROME

STATUS POST ANTERIOR TRANSPOSITION AND nunox.rsis v
RIGHT ULNAR NERVE, ELBOW

PRCAVATION, ACCELERATION, AND EXACERBATION OF - - e
PRIOR RIGHT AND LEFT HAND INJURIES =

PERSISTENT RIGHT CARPAL TUNNEL SYNDROME
LEFT CUBITAL TUNNEL SYNDROME

LEFT ULNAR NEUROPATHY

BILATERAL TENDINITIS

STATUS POST LEFT KNEE ARTHROSCOPY

STATUS PCST TARSAL SURGERY, RIGHT
/S




Martin Riss, DO
Tami Rosales

January 10, 2000
Page 6

DISABILITY AND OPINION:

It is my opinion that there is demonstrable objective medical evidence of
restriction of function and lessening to a material degree of working ability and
that the petitioner is disabled orthopedically to the extent of 100% of the total
and is totally disabled. No fundamental or marked improvement can be
reasonably expected and the prognosis for improvement is not favorable.

It is my opinion that the petitioner is not fit as a working unit nor is she a fit
candidate for vocational rehabilitation.

It is my opinion the aforementioned complaints, findings, and diagnoses are
causanymlahedtothcoocupaﬁonalexposureofDSQandtoherpn-existing
conditions and are permanent in nature.
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BRICK HOSPITAL X
POINT PLEASANT HOSPITAL

DISCHABGE_SUMMARY \
PATIENT_NAME; ROSALIS, TAMMY aosnm.-h(“nw 71
ADMITTED: 4/05/91 DISCHARGED: 4/05/91

HISTORY OF PRESENT_ILLNESS: This patient underwent release of t
transverse carpal ligament, neurolysis of the median €, exp on
NpPression of the ulnar perve A WAL AS SUNDOV1a) | D1 OpaY
right wrist She was discharged improved in a short arm cast w 2
baseball type compression dressing, on a regular diet, Percocet for pain,
course of elevation of the next 3 days. She is to return to the office in
18 days for suture removal. The prognosis for recovery is fair to-
guarded.

DISCHARGE_DIAGNOSIS: 1. CARPAL TUNNEL SYNDROME, RIGHT.
2. ABERRANT ULNAR NERVE.

DICT: 4/05/91
TRANS: 4/07/91
RS :MONOC: plm
CASSETTE #: 4-2
LOG DATE: 4/06/91

RICHARD SURGENT, M.D.

44, 127




THE MEDICAL CENTER OF OCEAN COUNTY <
gt e N . 1003 26371 i
POINT PLEASANT, N.J D8742-2290 BRICK, NJ 08724-7791 -
ROSALES, TAXI FC=
SLRGENT, RICKARD 0470579
HISTORY Q932227327 11/25/63 27 .
CARP . TUNNEL SYNI. RT )
223-2225246 v gl

ATTENDING PHYSICIAN:

MR#

Ny m [}ru;’-ﬁf v /74_5 PPN, R Ll —

U pre AL 41 & Wohn +
W L 89 #"\/ €T « ik 4u<ﬂ—u‘ﬂr§{’.§’ @
/(43 .)u un"wé 5-1,“,»:4’%- ct¢ u-&@

J
Recommended outline: G ANeawbns$ A U TS —3-71x~'--l7

‘These items are required : '(_’1 % . i
for a complete history lou‘{’q\ {Sb ~S /)Ui,f

*Chief complaint: ¥ ) g
*Present lliness: I{QS /‘1‘ led . g ~
*Past History: 2
\ “Allergies: [l_ M- C’T& (LA“L i
 *Medications:
*Previous hospitalizations:

Family History: ﬂ 5 - .
Social History: ,‘IL/"{ = 4WI{ "1 @ /\/M'- 7 o ; 54 =
*Systemic Review: ,

*A: General ’r’(’A e /‘?L > - Ne S"ﬁ A

‘B:H-E-E-T

*C: Respiratory

*D: Cardio-vascular

*E: Gastro-Intestinal p U, Nl

*F- Genito-Urinary
*G: Neurological
*H: Psychiatric

Cobhop © ClrkC = on Dbl 55

25 t],wj;g . V340
Al Y &

o /4 /39
Do rermensea /51 o et
scri /v%

. 22702
Rev 7/88
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THE MEDICAL CENTER OF OCEAN COUNTY
[ Paint Pleasant Hospital O Brick Hospital
2121 Edgewater Place 425 Jack Martin Bivd.
Point Pleasant, NJ 08742-2290 Brick, N.J. 08724-7791

PHYSICAL

-,,(. » JJ;_?' '

, ‘:‘A c "_-:;5..
M tHJ(}BE‘B'H.
ROSALES, Taar oy Fe- H
SLRSENT, &:CHARD 04705791
093227127 11125/63 27 F
CAIP.TUNKREL Syxd, 2T e
YIS=27059%8 e

ATTENDING PHYSICIAN

NAME
DATE MR#
Stosby wif -
‘/l,L,N —_ ,\/ (o) ULI —_
C_L_ C il L_;.,'.\/ L
Recommended outline:

Ail positive & important
negative findings

must be recorded
Physical findings

Vital Signs

Head

Eyes /:‘ 6 i

Ears

4hd .

F ¥ Lol ~

f~ Phalew s ®

S TS

Nose o A‘/ gl ﬁ "/ - Ulas A ,‘/

Throat

Chest
Cardiovascuiar
Abdomen
Genno-urinary
Skin
Orthopedic
Lymph Nodes
Neurological

Provisional Diagnosis:

Neors -
L

Date Dictated

Date Transcnbodiq'/ S—Zlﬁ /

22701
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THE_MEDICAL-CENTEB-QE-QQEBN_QQQNTY

BRICK HOSPITAL X
POINT PLEASANT HOSPITAL

REPORT_OF QPERATION_
NAME: ROSALIS, TAMMY DATE_QF _QPERATION: 4,/\05/\95
HOSPITAL _#:_ 408329371 ~—
SURGEON: DR. SURGENT ASSISTANT_(S):
ANESTHESIQLOGIST: DR. A. SHEA ANESTHESIA:

EBEQEEBAIIYE_DIAGNQSIS; 1. CARPAL TUNNEL SYNDROME, BULE OUT ULNAR
TUNNEL SYNDROME.

EQSIQ?EB-IIYE-DIEGNQSIS; 1. CAR2AL_1nNNEL_S!NDBOIE_HJIH_ABERRANI_HLNAR__
- JMERVE WITH MILD SYNOVITIS OF THE CARPAL
TUNNEL . :

—

OPERATION: 1. RELEASE TRANSVERSE CARPAL LIGAMENT, SYNOVIAL BIOPSY,
EXPLORATION AND DECOMPRESSION OF THE ULNAR NERVE.

EINDINGS_AND_EBQQEQQBE: After the induction of general anesthesia on the
Operating Room table, a routine prep and drape Qas carried out in the
usual manner. The limb was elevated for exsanguination and the tourniquet
inflated to 250 mm of mercury pressure. A curvilinear incision was then
carried out, paralleling the distal palmar crease and extending at a right
angle to the palmar Crease. The skin and subcutaneous tissues were then
carefully divided and retracted. Because of the concern preoperatively
With symptoms in the fifth digit, the incision was carried ulnarward
towards the ulnar nerve to see if there was any specific abnormality.

The ulnar nerve was encountered in an aberrant position which passed
towards the radial side and over the distal aspect of the transverse
Carpal ligament, it passed directly in line with a potential release of
the transverse carpal ligament. With this in mind, the ulnar nerve was
then explored, mobilized and completely decompressed and retracted to the
ulnar side of the incision. The transverse carpal ligament was then care-

fully cleared of all soft tissues and under direct vision it was divided

A’_ /y_continued




THE_MEDICAL_CENTER_OF_QCEAN_CQUNTY

BRICK HOSPITAL X
POINT PLEASANT HOSPITAL

REPORT_OF QPERATIQN_
PATIENT NAME: ROSALIS, TAMMY HOSPITAL _#: 400329371
Page 2
over its ulnar insertion. A neurolysis of the median nerve was carried
out in the usual manner. There was evidence of a mild synovitis and a
synovial biopsy was done. The wound was irrigated with multiple aliguots
of antibiotic solution and the skin edges were closed using inverted
mattress sutures. The area was then injected with .25 percent Marcaine
with epinephrine. A compression dressing was applied. A short arm cast
was then applied with a baseball type compression dressing. The

tourniquet was released and she was sent to the Recovery Room for further

care. The circulation was good at the conclusion of the procedure.

DICT: 4/85/91
TRANS: 4/87/91

RS :MONOC: plm
CASSETTE #: 111-B
LOG DATE: 4/06/91




‘Nimg ROSALES, TAMI . . PATH. ACC. NO. SB91-682
- LAST) (FIRST) (MIDDLE)

o .
HOSP.NO. 400329371 227327 AGE 27 sex F . DATEOF SURGERY: 475791

j PRE-OPERATIVE DIAGNOSIS: CARPAL TUNNEL SYNDROME, RIGHT WRIST. DATESPECIMENRECENVED: 4/5/91
CUINICAL HISTORY IN BRIEF (IF ENDOMETRIAL TISSUE, GIVE MENSTRUAL HISTORY AND ROOM SDS

. THERAPY, IF ANY)

O.P. ADDRESS

OPERATIVE PROCEDURE:

® POST-OPERATIVE DIAGNOSIS: RIGHT CARPAL TUNNEL SYNDROME.

SPECIMEN (ENUMERATE):
SYNOVIUM, - RIGHT WRIST.

SURGENT
~ SUAGEON

REPOR

GROSS EXAMINATION:

THE CONTAINER IS LABELED RIGHT SYNOVIUM CARPAL TUNNEL. THE SPECIMEN
CONSISTS OF A SINGLE LINEAR STRIP OF PALE GRAYISH-WHITE FIBROUS

TYPE TISSUE. IT MEASURES 1.9 X .3 X .2 CM. THE ENTIRE SPECIMEN

IS EMBEDDED 1IN A SINGLE CASSETTE. ~ .

.

JH

DIAGNOSIS:
FIBROUS CONNECTIVE TISSUE ADJACENT TO SYNOVIUM CONSISTENT WITH
CARPAL TUNNEL SYNDROME.

) . 4/8/9)

DATE REPORTED

THE MEDICAL CENTER OF OCEAN COUNTY

O PoINT PLEASANT HOSPITAL [ BRICK HOSPITAL

T — 2121 EDGEWATER PLACE 425 JACK MARTIN BLVD. SURGICAL PATHOLOGY

PT. PLEASANT. N.J. 08742:2290 BRICK. N.J. 08724-7791

ES H. NORTON
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‘/ COMMUNITY MEDICAL CENTER
ROUTE 37 WEST
TOMS RIVER, NEW JERSEY 08755

REPORT OF OPERATION
PATIENT NAME; ROSALES, TAMI CHART #; 256944
DATE OF OPERATION; 6/3/93
PREOPERATIVE DIAGNOSIS; LEFT CARPAL TUNNEL SYNDROME
POSTOPERATIVE DIAGNOSIS; SAME
OPERATION PERFORMED; LEFT ENDOSCOPIC CARPAL TUNNEL RELEASE

SURGEON; GARY PESS, M.D.
ANESTHESIA; IDCAL.I% XYLOCAINE PLAIN PLUS IV SEDATION

ANESTHESIOLOGIST; DR. KIM

PROCEDURE; The patient was taken to the Operating Room and placed
in supine position. A tourniquet was placed on the proximal arm,
arm on the hand table and patient prepped and draped in sterile
fashion.

Local 1% Xylocaine plain was used to infiltrate the area of the
incisions. An Ace bandage was used to exsanguinate the arm and the
tourniquet placed at 300 mm. mercury.

A transverse incision was made proximal to the wrist crease and
extended down through the skin. Subcutaneous tissue was carefully
spread. The distal ante-brachial fascia was released distally to
proximally and the transverse carpal ligament identified and
dissected underneath with a curved dissector. The obturator was
placed in the carpal tunnel in an ulnar and subligamentous position
in line with the ring finger ray and was pushed to the level of the
hook of the hamate. The wrist was hyperextended and the obturator
was advanced out through the stab wound in the palm. The endoscope
was inserted and the transverse carpal ligament was identified
along the entire length with no interposing structures. It was
cleaned off with a probe. A standard endoscopic carpal tunnel
release was then performed. The slotted cannula removed, and the
transverse carpal ligament was seen to be completely released and
felt to be completely released with the curved dissector. The
tourniquet was deflated and hemostasis carefully achieved using
bipolar cautery. The wound was irrigated with copious amounts of
saline and the skin was closed loosely with #4-0 nylon simple and
horizontal mattress sutures. Sterile dressing was applied to the
wound.

The patient tolerated the procedure well and was accompanied to the
Recovery Room in satisfactory copdition. = All fingers were pink

(36
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ROSALES, TAMI PAGE 2

with good capillary refill. She was able to fle
the fingers fully.

GARY PESS, M.

D: 06/04/93
T: 06/04/83
GP/ndw
JOB#: 6672
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COMMUNITY MEDICAL CENTER

Toms River, New Jersey

SAME DAY SURGERY i ':'12‘5
FINAL PROGRESS no i 9 jldb pslc
POST OPERATIVE INSTR Y Taai o 2k
"“‘ AT einasen 11728783
- KEEP DRESSING CLEAN AND DRY. 335 ANTHONY AVE
f Tas RIVER NJO87S53
CHANGE DRESSING __/\_ D) :

i -
- CALL M.D. WITH EXCESSIVE SWELLING, PAIN NOT RELIEVED BY PAIN MEDICATION,

BLEEDING, REDNESS, FEVER OR ANY OTHER COMPLICATIONS OR PROBLEMS.

. May sHower _CANEA ‘&dﬁ MC hf

. MAKE APPOINTMENT TO SEE M.D. ON _@_1_?_9(0«, f
. MAY Rmunw/ﬁ SCHoOL

RX'S GIVEN S\~

ACTIVITY: RESTRICTED X DAYS

NO RESTRICTION

DIET: REGULAR: L?A :___

OTHER:

' Patient’s Signiature | 7 0./ Bianatur
m&w [hoadtaa) 4" 158 ‘/j% - s

Witness 'Dlt(

Approved S.C.M.R. 1/27/89
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CBC/NFFF /MORVEDL OGY
* 0
Wat R¥i Hi® HET MLy
LLO-H]: l4.8~1D.814.ZD~5.4Dl12.0-16.0!37.D-G?.Ul80.0-94.ﬂl D
UNIT: | THO/CHMM| MIL/CHMI G/oLI r 4 Cuzsumi
|========|======:==’====.-====|=========|=========|
® Thy DS/2N DoaM 7.2 | 4.49 | iz.7 ! 2.2 ) 82,0 - ¥
|========'=========,=========]=========|=========,
= &
MEH HEHD SEES  LYNFPRS HONDS Fos .
L LO-HT: 127.0-21.012%.0-27.01 47-771 16-43) D.5-1D] D.2-71 W
UNIT: | PGI G/DL | g Xl r 4 rq
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L W
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THU DS/7zn noas o i AGEQUATFE | MOmMAL a
l:::::::I:::::::::::::}:::::::::)
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PLY/REYIC/ESR 4
» PLY CT )
LO-HI: | i3n-4DD)
UNIT: | THo/CHMMI
]:========| )
THU 03/20 N9AM 1 pae )
. ]::::::::::]
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ADMIS-582; ™
» US/EU/}}’GS:S’QPH

ROSALES TAM
256944%93126
PESS, GARY

NORMAL RANGE

(4.8-10.8)
(4.20-5.40)
(12.0-16.0)
(37.0-47.0)
(80.0-94.0)
(27.0-31.0)
(33.0-37.0)
(130-400)
(47-77)
(16-43)
(0.5-10)
(0.3-7)
(0.3-2)

NORMAL RANGE

(8.3-10.0)
(2.6-4.9)
(1.9-8.2)
(127-200)
(6.1-8.0)
(3.5-4.8)
(0.3-1.23)
(70-110)
(9-28)
(1Z2-35)
(111-205)
(33-107)
(7-40)
(8-69)
(0.5-1.2)
(134-145)
(3.5-5.m)
(98-108)

\'TY MEDICAL CEN

COoMM
X PAGE OO1

w

F
ADM:06/03/93
SERV:3DS )

ceee 9.3

|

| WBC

i RBE ..
I HGB

I HCT

I Mcv

I MCH

I MCHC *eseseanss
1 PLY €F
I

I

!

I

|

|

|

i

12.7
37.3
83.0
28.3
34.1
249
71
9

8

2

o
NORMAL

BEEE usassoinmns
LYMPHS
MONOS
EOS ..covenninnn.
BRSOS ... overnens
RBC MORPH
PLT APP

CALCIUM
PHOS
URIC
CHOL ..........
T PROT

coz
TRI
ANI

GLYCERIDE
ON GAP

sll

CONTINUED

ADEQUATE

REN1 ¥uEg ¥REH
%R

E ®xu ¥
- ® EEam g k4
2 ¥ # ®
AuEAE ¥ 33 Pl

e

SPEC’'M 05/2u/93 0%9:00 am

THO/CMM
MIL/CMM
G/DL

A

Cusum
PG

G/DL
THO/CMM

NN NN e

SPEC'M 05/20/93 09:00 aM

MG/DL
MG/DL
MG/DL
MC/DL
GHM/DL
GM/DL
MG/DL
MG/DL
MG/DL
usL
usL
usL
usL
U/L
MG/DL
MMOL /L
MMOL /L
MMOL /L
MMOL /L
MG/DL
MEQ/L
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RADRE -034 1 ,,; COMMUNITY MEDICAL CENT_
. " L%

-05/20/93 04:¢ (QAIPRR) ' PAGE | j
:::::::::8:nmn:::::::::n:::x::::=::=1=4=x=::x=:::=:=x::.ﬂ=llx=:= :xl::;.a:x:x:l::::::::::::::
ROSALES ‘TaMr F 29 RADIOLOGY RESULTS

MR#: 256944X9312é- x=:=:=:=:=:=:=::::=:=:=:==:::::=

SERV: sps PRESUR .

MD: PESS, GARY ADM: 06/03/93 REQ# :

. I-139-134
DX: CARPAL TUNNEL SYNDRoME

. ===n=.’un=a:===:===m=z='-'~ = IR m o

ORDER: CHEST 4.01
INDICATIONS: PRE-OP

RADIOLOGIST: WM. J.GERHARDT,

.u::::::a::

====:==‘=aa===z===a========
EXAMINATION: CHEST
DATE OF Exam: 5/20/93

TIME PERFORMED: 8120
®CLINICAL AND EXTRINSIC DATA:z S.D.Ss.

INTERPRETATION:

EXAMINATION OF THE CHEST wAas MADE IN THE ERECT POS1TION
VIEWS WERE TAKEN. THE APICES OF THE LUNGS ARE CLEAR

~AR.  THE JI_LUNG MARKINGS
®IN THE INFRAHILAR REGIONS ARE NORMAL IN EXTENT. THE HILAR SHADOWS AND
BRDNCPOVASCULAR MARKINGS SHCW NO ABNORMAL THICKENING OR CALCIFICATION.
THE DIAPHRAGM SHADOWS AND COSTOPHRENIC ANGLES ARE NO L. THE HEART 15
NORMAL. IN SIZE AND SHAPE.
L ]
IMPRESS 10N
AND/OR
RELEVANT DATA: NORMAL CHeST.
®
®
#*IN THE EVENT THE CLINICAL, SURGICAL OR PATHOLDGICAL FINDINGS ARE AT
VARIANCE WITH THE RADIOLOGY REPGRT, PLEASE NOTIFY THE DEPARTMENT oF
RADIOLDGY.
e
®
LASTPQGE'W 2. m
.*- ’ * o . -
.25b69%4x931 34 esiZ
* RCSALES TAHNI i
PESS, GARY 29 F-x
» . §0S 06703723 11728735 °
335 ANTHONY AVE i
TOAS RIVER NJO87s3

-

Ao 145 < : S




¥ ¥ E % ¥
ROSALES TaAMI F 29 nsig EENEE x » Ex x
256944X93148 ADM:07/21792 sns E ¥ xx ]
PESS: GARY MS: H & E EEEE ¥ B
® :=====::=====:==:============a============::=.':
RETIRE DATE: /7 7/
PREY ADMN NAME: S0C SEC NO:135-48-644) F/C:2n
PATIENT ADIRESS: 235 ANTHONY AVE, TOMS RIVERsNJ. 4 0e753 .
PHONE=908-929-2882 GIRTHDATE: 11725763 RELIGION:
OCCUPATIUNFSPEC CIvIL. FREV ADM: FREV D1gc:
& EMPLOYER: CTY OF DCEAN PHONE:- -- -
ADDRESS:
BILL TO:ROSALES TAMK] PHONE3?08—929~2882 REL *SHIP: SE
ADDRESS :335 ANTHONY ave, TOMS RIVER:NJ., 087s3
PRIMARY INS: NJBC INSUREH?ROSRLEQ TAM R:SE
IDI31320112563 CROUP :833585] SUBS DNB:
&% SECOND INS: NO LVL TWO DRTA avall, INSURED: R:
ID#: GROUP: SUBS DOB:
EMERG. CONT: ROSALES ALBERTO PHONE#908-929-2882 REL’SHIE@@U
ADDRESS : TOMS RIVER NJ .. st
@ ADMIT DATE$D7/21/93 TIME:D9: 49aM ADHMIT TYPE:3a CLERK:PS
ADMIT DIAGNUSISSCARPAL TUNNEL SYNDROME
SERV:SDg REMARKS : OPG AUTD Ace:N JOB REL:N
=======.=============== ====HEOICARE REPDRT:=============:====::==:==::
SPOUSE soc SEC NO:
. o
BIRTHDATE :
EMPLOYED: g 7 .
- COVERED UNDER SPOUSE HEALTH CARE PLAN: o

DATE OF ACCIDENT:

o P

__——.._==============================;‘==============8 S==za=m

» ROSALES TaMT 256944X93168 IRPATIENY RECORD




COMMUNITY MEDICAL CENTER

99 ROUTE 37 WEST
TOMS RIVER, N.J. 08755-6423 -
. f
REPORT OF OPERATION , /
X
PATIENT NAME: ROSALES, TAMI CHART #: 256944

DATE OF PROCEDURE: -
PREOPERATIVE DIAGNOSIS: RIGHT CARPAL TUNNEL SYNDROME
POSTOPERATIVE DIAGNOSIS: SAME

PROCEDURE: RIGHT CARPAL TUNNEL RELEASE; NEUROLYSIS OF MEDIAN NERVE
SURGEON: GARY PESS, M.D.

ANESTHESIA: GENERAL BY MASK

ANESTHESIOLOGIST: DR. KIM _ T

oA

PROCEDURE: The patient was taken to the Operating Room and placed
in the supine position. A tourniquet was placed to the proximal
right arm and right hand on a hand table and the patient was
prepped and draped in the usual sterile manner. An esmarch was used
to exsanguinate the arm and the tourniquet inflated to 280 mmHg.

nerve was picked up proximally and was released Proximally to

distally. There definitely appeared to be tissue in the area of

¥

The tourniquet was deflated. Hemostasis was carefully achieved
using bipolar cautery. The wound was irrigated with copious amounts
of saline and skin closed loosely with #4-0 nylon simple horizontal
mattress sutures. Sterile dressing was applied to the wound along
with a wrist splint with the wrist in slight extension. The patient
tolerated the Procedure well and was brought to the Recovery Room
in satisfactory condition. All fingers wer pink with good
capillary refill.

D&T: 7-21-93

GP:PW/JOB#:8043 GARZPESSW/

,44./6‘7




. DIET:

. )
COMMUNITY MEDICAL CENTER

Toms River, New Jersey

SAME DAY SURGERY
FINAL PROGRESS NOTES 2
POST OPERATIVE msmuc'rlfzduzsbcw 4193148

g ROSIL(% I L
- KEEP DRESSING CLEAN AND DRY. i

o1y
. PESS,

89 ;"l
. 8C3 07781793 11728743
CHANGE DRESSING __ A JD 333 1uthon it

.TONS RIVER ~ mjoaysy -
CESSIVE SWELLING. PAIN NOT RELIEVED BY PAIN MEDICATION,
SS, FEVER‘OR ANY OTHER COMPLI'CATIONS OR PROBLEMS.

. may swower _(Nen udh éﬁﬂ% &Af

v
- MAKE APPOINTMENT TO SEEM.D. ON [() - (4 Cﬁ'_ﬁf\

- MAY RETURN TO ORK

- CALL M.D. WITH EX
BLEEDING, REDNE

SCHOOL

. RX'S GIVEN %

. ACTIVITY: T a RESTRICTED X DAYS
k TV’X/‘H’

NO RESTRICTION

REGULAR: —_—

RS 9. 37 0 -
i 4 c/¥8 Date 1 |

Approved S.C.M.R. 1/27/89
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LUMMUNLIT NEDILA

CENILK

07707279 a5:24 PM FAG., 001 EEE1 EEEE  EERE
& 3 L N 4
S R Y s T I T & ¥ KBNS ¥ F 4
ROSALES TaM] F z9 ¥ 2 3 ¥
254694493148 ADM::U7/21/93 FERERE X £ 441
FESSy Gaky SERV:SDS R T
FRESUR PRE-ADMIT RESULTS
SIS CSSSSSSSSSSSSSSsDS===SS=s== R RS S A 2  EE E F F F F T
R e Lt T r T L r T r T T T ey
CBEC WNITE DIFF
NORMALL RANGE SPEC’M D7/07/93 D9:00 AM
| - -
(4.2-10.8) § WBE C.o.icchsnvne B8 THO/CHMM
(. 20-5.48) 1§ BBE .vssrnsnnvons Ba37 MIL/CMM
(12.0-16.0) | HGB (iveevinesees i27.0 G/DL
(37.0-47.8) | HEY ...svscacinson 362 %
(80.0-94.0) | MLV ((..viiveeee. 87.8 Cil/uUM
{272.8-31.8) | WR isscanvimnns 273 G
(33.0-37.0) 1| MLHE ..svscssvess 33.0 G/DL
(130-400) | BLT BTl svasanvens 265 THO/CHMM
(47-77) I SBEES icvvavsivene BB 4
(16-43) I LYMPHE .covaivnns &2 %
(0.5-10) | WONOS «.ivevvenns 7 % el
0n.3-7) I BHS s et e % A
(0.3-2) i BASHS ocscnminies 1 “
| RGC MORPH ....... NORNMNAL
I PLT APF ......... ADEQUATE
i
CHEN-2D
NORMAL RANGE SPEC’M 07/07/93 09:00 AM
1
(¢.3-10.0) i CALETUN cccssncny Tos MG /DL
(2.6-4.9) | PHOS i-cisincann 2o MG /0L
(1.9-8.2) I URIE .cosvisasies 4.6 MG/DL ——
(127-200) | CHBL ...cecsnsnse 228 ML /DL ;% E
(6.1-8.0) i T PRO¥T ..cionmsinn e GHM/DL =
(3.5-4.8) I AP ..cesssnimsns e GM/DL
(0.3-1.23) ¢ T BH.T cascwemses iBE MG/DL
(70-110). I BLUE cssncrvonnsns P MG/DL
(9-28) ' { B cscannssnnns B MG /DL 3
(12-45) . SGOT L R S S U O IS lb U/l. ¥y
(111-205) i B susnscasannis: 30 usL
(33-107) I ALK PHOS ........ 108 u/L - .
(7-40) l SGPT TessETLELLL B S 17 U/l.
(8-69) Il GEIP snsnssevnns A7 (IVAR
(0.5-1.2) I ECREAT (csnsenmsss Bl MG/DL o
(134-145) | BR (icasnasmamase 329 MMOL /L
(3.5-5.0) I AN ssiscmmnienieetvi il MMOL /L A -
(98-108) ' CL TsLesELLELLL L lne "ﬁOL/L
(23-30) | EBBZ . ssnassninse 22 MEOL /L
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(7-14) | ANION GAP ....... 13 MEQ/L -
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(0.1-1.0)
(¥NEC)
(REG)
(HEG)

U776 HMICRu LC »

COLOR
CHARACTER
Sk GRAVITY
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072/07/93 0.:56 PM (QARIPRR) PAGE 001
HrDNSRENSInNSnNNSINIIRunEn, mMnrannsns ; DRSS snmamanmEns
ROSALES 1AMI F 29 RADIOLOGY RESULTS

MR#: 2546944X93168 ' . EEEEEEREIEEmEE TS

SERV: S0S PRESUR '

MD: PESS, GARY ADM: 07/21/93 REG#: I-187-135

DX: CARPAL TUNNEL SYNDROME

S N I I I I I TR NI NI EIT RIS TR

ORDER: CHEST 4.01%
INDICATIONS: PRE-OP

RADICLGGIST: DANIEL WUJACK MD - -

EXAMINATION: CHEST

DATE OF EXAM: 2/7/93
TIME PERFORMED: 9120

CLINICAL. AND EXTRINSIC DATA: S.D.S.
INTERPRETATIGN:

EXAMINATION OF THE CHEST WAS MADE IN THE ERECT POSITION. PA AND LATERAL
VIEWS WFRE TAKEN. THE APICES OF THE LUNGS ARE CLEAR. THE LUNG™ARKINGS
IN THE INFRAHILAR REGJONS ARE NORMAL IN EXTENT. THE HILAR SHADOWS AND
BRONCHOVASCUILAR MARKINGS SHOW NO ABNGRMAL THICKENING OR CALCIFICATION.
THE DIAPHRAGM SHADOWS AND COSTOPHRENIC ANGLES ARE NORMAL. THE HEART IS
NORMAL. IN SIZE AND SHAPE.

IMPRESSION
AND/OR
RELEVANT DAlA: NORMAL CHEST. —

v

PATHOILOGICAL FINDINGS ARE AT
EASE NOTIFY THE DEPARTMENT OF =

.*IN THE EVENT THE CLINICAL, SURGICAL
VARIANCE WITH THE RADIOLOGY REPORT,
RADIOL.GGY.

EC
¥ b i i, %
;96 Y3168  oslY:
T ROSANES YANI t
P PESS \GIRY 29 F-n X
. SCS 07721793 11725763 _ et
- 33% 1
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Alao-031D

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-002110-02T3

TAMI ROSALES,

Petitioner-Respondent, : Civil Action
Vi
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SAME DAY SURGERY
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COMMUNITY MEDICAL CENTER
99 ROUTE 37 WEST
TOMS RIVER, N.J. 08755-6423

REPORT OF OPERATION
PATIENT NAME: ROSALES, TAMI CHART: 256944
DATE OF PROCEDURE: 10/18/95

PREOPERATIVE DIAGNOSIS: 1. NEUROPATHY RIGHT MEDIAN NERVE.
2. RIGHT TRIGGER THUMB.

POSTOPERATIVE DIAGNOSIS: SAME PLUS FLEXOR TENOSYNOVITIS.

PROCEDURE: 1. NEUROLYSIS RIGHT MEDIAN NERVE.
2. RIGHT TRIGGER THUMB RELEASE.
3. FLEXOR TENOSYNOVECTOMY WRIST AND PALM.

SURGEON: DR. GARY PESS
ANESTHESIOLOGIST: DR. BRODSKY
ANESTHESIA: LOCAL 1% XYLOCAINE PLAIN PLUS IV SEDATION

PROCEDURE: The patient was taken to the Operating Room, placed in
the supine position. A tourniquet was placed on the proximal right
arm, right hand on hand table. The patient was prepared and draped
in the sterile fashion. Local 1% Xylocaine plain was used to
infiltrate the area of the incision. An Esmarch was used to
exsanguinate the arm, the tourniquet inflated to 300 mmHg .

Transverse incision was made proximally through the thumb-palm
crease, extended down through skin and subcutaneous tissue was
carefully spread. A1l pulley was divided longitudinally and the
edges excised after carefully identifying the neurovascular bundles
and protecting them. Flexor pollicis longus tendon was seen to be
intact. No masses were noted and the tendon was cleaned off of
flexor tendosynovitis. The patient was asked to flex and extend
the thumb, was able to do fully without any locking or clicking.

Incision was made in line with the previous scar but extended
proximally and distally. Median nerve was picked up proximally and
dissected in a proximal-distal fashion completing unroofing the
entire carpal tunnel. The median nerve was seen to be scarred to
the subcutaneous tissue especially on the radial side. A
meticulous neurolysis of the median nerve was performed beginning
proximally and ending distally in the distal palm. This neurolysis
extended internally as it was carefully dissected out. Care was

taken to preserve the motor branch of the median nerve and all the

continued... ﬁ‘. /J?



OPERATIVE REPORT
ROSALES, TAMI
#256944

PAGE 2

distal branches. At this point I was satisfied the nerve was
urolysed as best as possible. A marked amount
of flexor tenosynovitis was seen in the carpal tunnel. Each flexor
tendon was carefully cleaned off. A most severe amount of flexor
tendosynovitis was seen around the flexor pollicis longus tendon
and this was carefully cleaned off. This was sent to Pathology.

Tourniquet was deflated. Hemostasis was carefully achieved using
bipolar cautery. ds were irrigated with copious amounts of
saline. The skin was closed with the use of #4-0 nylon simple and
horizontal mattress sutures. Sterile dressing was applied along
with a wrist splint with the wrist in slight extension. The
patient tolerated the procedure well, was accomplished to the
Recovery Room in satisfactory condition with a cut away arm
elevator applied. All fingers were pink with good capillary
refill. ’

¥

D: 10/18/95
T: 10/20/95
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7 M
SURGICAL PATHOLOGY RErORT

COMMUNITY MEDICAL CENTER =
TOMS RIVER, NEW JERSEY 08755

Patient name: g KOSALES, TAMI

DOB/Age/Sex: 11/25/63 (Age: 31) F
Patient ID No.: 256944

Hospital No.: P95285

Pt's Location: SAME DAY SURGERY
Surgeon: Gary Pess, MD

Date of Surgery: 10/18/95

SURGICAL Accession No.: 5-11225-95

Date of Accession: 10/18/95

PRE-OPERATIVE DIAGNOSIS:
RIGHT CARPAL TUNNEL SYNDROME, RIGHT TRIGGER FINGER.

NATURE OF SPECIMENS:
FLEXOR TENO SYNOVIUM

GROSS EXAMINATION:
The specimen consists of three pieces of white rubbery soft tissue
which vary in size from 5 to 10 mm. The entire specimen ‘is

submitted for microscopic examination.
(LME:114)

FINAL DIAGNOSIS:

FIBROUS TISSUE AND FIBROMUSCULAR TISSUE WITH SKELETAL MUSCLE

(1sf) LUDMI ENGELBACH, MD
10/19/95 Pathologist

Ae 16

-—END OF REPORT--
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PRE-OPERATIVE DIAGNOSIS: Right cubital tunnel syndrome.
POST-OPERATIVE DIAGNOSIS: Same.

OPERATION PERFORMED: Anterior transposition and neurolysis, right ulnar nerve, elbow.
ANESTHETIC: General endotracheal anesthesia.

SURGEON: Gary Pess, M.D.
ASSISTANT:
ANESTHETIST: Juan Bermudez, M.D.

GROSS FINDINGS: (including considerati