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ROVAL OF THE COMMITTEE

-

APPR(

, a municipal

ITY OF ELIZABETH,
poration; ESTHER
al; and NEW JERSEY
URANCE ASSOCIATION,

Appellants,

 ESOURCE COUNCIL in the
OF ENVIRONMENTAL
TECTICN, STATE OF NEW JERSEY,

al.,

Respondents.

Argued May 8, 1979 - Decided MAY 24 1878
Before Judges Lora, Michels and Larmer

On appeal from the Natural Resource Council
in the Department of Environmental Protection
of the State of New Jersey

Mr. John R. Weigel argued the cause for
the appellants.

Mr. Elias Abelson, Assistant Attorney General,
argued the cause for the respondents (Mr. John
J. Degnan, Attorney General of New Jersey,
attorney; Mr. Stephen Skillman, Assistant
Attorney General, of counsel).

This case
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Judge wherein the
expert testimony and reports as
ration of the maps attacked by appellan
final claims to State-cwned property re d maps-
turn presented evidence relevant +o their conten-
that the administrative decision on appeal was not in ac-
the legislative mandate of N.J.S.A. 13:15-13.1
s arbitrary, capricious and unreasonable.
On August 23, 1978, the Assignment
of this court, filed detailed
nproposed Findings of Fact anc Conclusions of
concluded that the maps certified by the Council were promul—
gated and published in accordance with N.J.S.A. 13:15-15.b and
represented a reasonable implementation of the mandated duty of
+he Council to prepare such maps in accordance with N.J.S.A.
13:1B-13.2 and 13.3. Inperent in this conclusion is the f£ind-
ing that the mapping pethodologY and the cat
State's claims of ownership conform with the

lative directives and the eriteria established in O'Neill V.

Y

State Highwal Dept., Supr2- The Jjudge also rejected appellan

assertion of estoppel on the part of the State as untenable
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ee 0'Neill

T ————

vrisfied that tI

ministrative determination of the Council.

1t is manifest that the major probled relating
techniques utilized by the Council in the preparation of the

is a matter subject to differing expert ©

amply demonstrates this divergence of views on the
part ol xperts produced by to
also apparent that the conventional met
wholly unreliable and inapprtpriate for the purpose of
ing whether 1ands are pow or were formerly owed bY mean nigk
tide as @& pasis for the State's claims of ownership.

Under such circumstances, we cannot sa¥ that the
piological and other corroborating methods adopted bY the eX-
perts retained by the Council are arbitrary OT unreascnable.
These are techniques found to be preferable and most practical
and reliable by well-qualiried experts is the field. While
other qualified experts nwold coptrary opinions, tnis court
cannot undertake +o determine which method is petter OT prefer-
able. As long 2s the means and method selected by the ad-
pinistrative agency charged with the responsibility in this

pighly technical field of endeavor is reasonably supported
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1, The Effect of Oregon es
v, Corvallis Sand and

363, 97 S.Ct. 582,-50 L.Fc
The Attack on the State's Biological Analysis,

Petitioners' View as to the Standard of Accuracy
to be Met in the State's Mapping., . . .
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The Degree of Understanding of the Record
the Reviewing Courts, . . .

This Court Should Grant Certification.
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study wif h the

“These »
behalf of th¢
of the Depart
pevelopment,'

As to standards

thor«
determine wl ich are
making its deter
into account the meal hich water line as estab-
1ished by the U. S ast ic Survey,
the nature of the vegetation thereon, artificial
changes in land or water elevations, and such
other historical or scientific ic
the opinion of the council, are relevant in
determining whether a parcel of iand is now OF
was formerly flowed by the mean high tide."
N.J.S.A. 13:1B-13.3.

data, which, in

The Council was enjoined to:

", ,.,publish a map portraying the results of its
study and cle€ arly indicating those lands desig-
nated by the council as state-owned l1ands."
N.J.S.A. 13:1B-13.4.

On June 13, 1973, the N.R.C. accepted and approved for filing certain

photomaps and overlays constituting the determination and certification

of gtate-owned lands required by N.J.S.A. 13:1?-]3,2 in accordance with
the criteria established, On July 18, 1973, a notice of appeal from
the Council's dete mination and cer jcation was filed by the appel-

of the Council's adminis-
trative action

A Al -
Appe administra 1V
APT inistrat




Moo ,sche dule and discovery
necessary evid part i€
adduct and make

~ ¢

£ fac

orante d dated Ar 1973 and May

te pivision rem nded the matter toO the Law pDivi-

purpose of supplen nting the ;:(‘,n‘.iniiztt?_rivu record for

reviews.
Following extended hearings (vnco;x\p:zstsu‘. n a trial trans-
thirty-seven volumes and almost six-hundr d exhibits) and
court filed its propos“d Findings of

-

on August 23, 1978 (:\;150).

of rulings, the trial

<

Conclusions of Law

Aftex briefing and argument, the Appellate pivision

per curiam the Council's

rendered 1iCs opinion on May 24, 1979 affirming
promn]gatiuw“ in so doing, it indicated‘its satisfaction with Judge
Trautm?in‘s Findings and Conclusions and stated they were
w,, fully warranted on the record before him.
we, therefore, adopt the same as our own in
Supplumvnting the view of the
administrative determind Council."”

Psab.




while this matter sas pending unh ard
pivision both appellants (h€ -ein petitione rs) and
this court to certify the appe: :n order to stamp & final decision
with the imprimatur of the gtate's highest court to provide additional
certainty in an area which has bé:n the subject of much confusion
and turbulent 1itigation I several decades. Respondent, Natural
Resource Council, continues to feel that the issue pfosencrd - the
reasonableness of the Natural Resource Council's response toO the
Logislururr's directives - is of sufficient significance to the

direction and outcome of many pending actions to warrant review by

this court. Respondents diverge sharply from petitioners, however,

concerning the reasons for certification.

The Petition for certification sets forth a series of
arguments in support of review These oxprcsscd positions have been
heard by the courts O ; Jersey (including this court) again and

again, and as often have n rejectec Without bE€ 1aboring each of

the




.nd an expression of support for the preservation of the publ ic's
rights under riparian law and the public trust doctrine,
1. The Effect of Oregon €x rel. State Land Board

v. Corvallis sand and Gravel Company, 429 U.S.
363, 97 S.Ct. 582, 50 L.Fd.2d 555 (1977)

Petitioners postulate that Corvallis, supra holds

" _..that the ownership of land derived as an incident
of state sovereignty was originally fixed at the time
of the state's admission into the Union at the beds
of the navigable waterways within its boundaries.
Only after such ownership was initially fixed under
controlling federal constitutional principles do
state law principles rake over to determine property
rights as they are affected by changes or movements
in the beds of those navigable waterways.' Ppl2-Z1.

pPetitioners declare that Corvallis was "misread" by the trial court
and that the Appellate Division 1did not even address the question".

Ppl2-34, 5

In fact, the trial court noted as follows in its Proposed
Findings and Conclusions:

"pespite appellants' contentions that
0'Neill has been displaced by Corvallis (see
the Court's conclusions as to Issue No. 1
infra) and despite appellants' comprehensive
argument that 0'Neill erroneously states a
principle of riparian ownership in conflict
with prior State and English decisional law,
0'Neill does represent the latest pronounce~
ment of New Jersey law on such ownership and
will govern the Court in making its proposed
findings of fact and conclusions of law." Aab3,

40 The court's conclusions as to jssue no. 1, referred to in the above

quotation, jncluded a statement that title to real property is to be

determined by state law rather than by federal common law, and was
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ard has been reviewed by TR -rial t and

and rejected. Nor was this standard requi

Legislature€e. hi ase raises the reasonableness

responsc to the L gislature S directives. Courts have uniformly
noted the right of challengs provided

relating to any given property. Such a

undertaken, if appropriate, by a title insurance carrier which

accepted the risk of faulty ovmership in exchange for premium paymentsS.

jdentification of the challenging agency is thus different from
that set forth by petitioncrs who seek to portray helpless property

owners arrayed against the assen .d resources of the State.
of Understanding O the Record

by th




40

~iation of this point before the Appellate Division when
they referr: d to Judge Trautwein's work belo ~:'.:‘:

Respondents will not reply to these allegations except to
note the unseemliness of these references to those who disagree with
petitioners' positions.

With regard to the extrapolated data mentioned as a part
of this last point (Pp22), the issue was addressed by Judge Traut-
wein in his Findings and Conclusions (Aa76 finding 25 subheadings (2)
through (£); was briefed by both parties (Ab125-127, Rb21-27 and
Rb81-30;82-5); and was jncluded without additional comment by the
Appellate Division in its adoption of the trial court's Findings and
Conclusions.

5, This Court Should Grant Certification.

Wwithal, this case should be heard, 1Its issues are signi-

ficant, and the propriety of the State's techniques in a continuing
multi-million dollar mapping project should carry the approval of

the State's highest court. No doubts should remain in the minds of
any of those now participating in the hundreds of quiet title actions
pending which relate in some measure to the scope and implications

of the claims maps produced by the State in response to the O'Neill
case and the Legislature's mandate.

The State has referred to this need in its presentation

to the Appellate Division:

¥ 1In Petitioners' brief in the Appellate Division, Judge Trautwein's
work was described as "inexplicable", "lacking in both support and
merit", and most eggregious, the susgestion was made that the work

o0

was less than "fair and impartial. Abl11-8tol5.

-9-
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CONCLUS 10N

certification should be ;v,r;mtvd in this matter to set
at rest any questions regarding the propriety of the basic mapping
me thodology utilized by the State in producing its claims maps,
in light of the pivotal role the maps play in providing stability

and certainty in transactions relating to riparian areas. In

addition, acting in accordance with the 1egislative mandate, the

state is mounting a major effort in its cataloging, with large sumS

committed for this work. This substantial undertaking warrants the

approval of this court.

respectfully submitted,

JOHN J. DEGNAN
ATTORNEY GENERAL OF NEW JERSEY
Attorney for the State of New Jersey
Attorney for Respondents

By_____c2éé;;1__442215242425==;:=,_____
Elias Abelson
Assistant Attorney General
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involves

delrneatron program, while th

Borough of East Rutherford case is 2 gquiet ritle action jnvolving @

meadowland parcel of approximately 178 acres which 1is

east bank of Berry's Creek and between route 3 and the

plank Road in East Rutherford. ! ity of Newark and Borough

e

City 9> ————
of East Rutherio Z 1li cri the trials wwere

consecutive, ! it case proceeding first” (Asa7-5 to 6) .
enced on March 8. 1976, and the Borough

tober 12, 1976.
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Rutherford on November 13, 1979 (Asal-41l). In this opinion Judge

the boundary between public and private lands was

physical mean high water line established by the record

~ a 5 1 . N *
property owner's proofs r the State's botanical line.
The sole purpose ¢ he appellants' supplemental brief and

supplemental appendix i bring to the New Jersey Supreme Court's

attention the relevance the City of Newark issues of Judge Trautwein's

decision in the Borough Rutherford case.
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challenge i !
the mean
Elizabeth
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"Although the may not be any exact science,
the methods ized have been accepted fo
many years" (As: 1 to 23).

Judge Trautwein made the following comment about the tradi-
tional engineering and land surveying technique used by
the record property owner:

"T+ was shown tha he relative accuracy, both
horizontally a jcally, of the methodology
and equipment ili was well within he
accepted conventi( surveying standards"
(Asa24-25 to 25=3

A multi-discipline xperts nyerified and refined
the mean high water submitted tO the court” and
refinement of tl i resulted in wy 1.7% differ-
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The State's potanical delineation program essentially
depends on the interpretation of aerial phoccgraphy and
without any ground corroboration OI testing, while the
demarcation of the physical mea high water line is
subject to ground testing and V ifi i.e.,
"ground truth". Judge Trautwein

"Th he property along
Berry's Creek ! ized by a noticeable
berm"

He furthe con ! on the testimony of the
State's t in Jack Guth of the
National
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terrain and the proofs in this case, such a
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many respects. the court will render its
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title action; the defendant (state of New Jersey)
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IN NEW

MAPP ING

LONG-ESTAB-
RECOGNIZED
G TECHNIQUES
YCEAN SURVE Y
LAND SURVEYORS
O'NEILL V. STATE HIGHWAY
3 : —=TTOER

DEPARTMENT, 50 N.J. 0 (4 )

DEr AR

THAN THE EXPERIMENTAL AND SCIENTIFICALLY
IUESTIONABLE BOTANICAL TECHNIQUES USED BY
THE STATE ON THE PUBLISHED MAPS UNDER

CHALLENGE

The ywerriding importance to th / Newark case of

Judge Trautwein' eci in the Borough t rutherford case is

Borouvs  ——

that it demonst

(1) ! k ic inadegquacy and unfairness of the
otanical delineation program;

accuracy and fairness of traditional
ineering and land surveyind practices;

the equity of using Lcng—established en-
gineering and land surveying practices in
the meadowlands in ght of the present-

day tidal scene which is largely the result
of man-made changes in land and water
elevations which have permltted the mean
high tide to ebb and flow on lands otherwise
peyond 1it;

actical problems
owner in defending
E potanical
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put because€
simply cannot a ¢ £1 such costly e d Y Judge
Trautweln clearly
result of given the dpgroval of

potanical mapping in the city of Newark case:

npew record owners of meadowlands will be able
to Einancially underwrite the construction of

those types of expert proofs I the Borough

in this instance undertook. his is a way of

l1ife in theseé cases"” (emphasis added) {Rsadl-

14 to 18)- -

wway of 1ife" can be avoided only if the Supreme Court
the State employ long—established and accepted mappingd

of accuracy

Lntersectlcn




techniques.

Rutherford

question was

land is shown as ate owned on the

potanical technique, while only 10% is
traditional engineering and land surveying
Trautwein's decision. The botanical

at variance with the pasic tidal test of sovereign

enunciated in O'Neill v. State Highway Department.

These desperate results are produced solely because of the

Y

less exacting standard of appellate review applied to the administrative

- ) . e 32 * o 2 a4
action under appeal in the City of Newark case. Fundamental fairness

*  The Natural Resource Council certainly does not have the expertise
in tidal datum plane delineation enjoyed by the National Ocean Survey-.
is called "the acknowledged authority with respect to mean high
ie readings” O'Neill v. State Highway Department, supra, 323.
parties in +y Of Newark stipulated the NOS "is the ac nowledged
] with et to mean high tide measurement” (Aad40). NOS
neering and land surveying practices to demar-
ne on the ground. Almost incredibly, by
andard for administrative review the
potanical technique is found to be "reason-
case in ti £ appellants' contention
s of NOS ("the
llants, the lower
ertise here involved

.
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ALPRED A. PORRO, JR., BsgG.,
Por the Borough of East Rutherford.
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war COURT! This case {s a quiet title action
which had its genesis in a pmc'odinq {n eminent
domain commenced py the New Jersey Sports and
pxposition Authority for the whole of the property
in question.

originally. the total tract was some 178 plus
acres. But py virtue of wvarious dacisions of this
court the area here quutionod in quiet title has
been considerably reduced. Approximtaly 32 acres
of the premises were the subject of a 1968 riparian
grant by the State of Naw Jersey.

thereafter, the Stats sought to have the grant

set aside OD the basis of insufficiancy of

consideration. The court upheld the validity of
the grant and the sufficiency of con‘idcnuon, thus
quieting titls to that area in question.

This dscision vas later upheld by the Appellats

Division. See New Jersey Sports and Exposition

Authority V. Borough of East futhezford, Aggcllato

pivision pocket A-353 75 decided in 1977.
M. COOPER: I don't beliave it was officially

reportad, put I don't resember .

MR. PORRO: T don't pelieve 80.
THE COURT!: That is the reason 1 have given the

Appellate Division docket number.

Osa Z
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Additionolly, a lubltnntial area of the prexises
in qu-ncion was dcniqnstod py the gtate as & 'hntchcd'
area, some 10.69 acxes {n size.
For & aetailed analysis of the neaning of

hatched in the context of tidelands claims BY the

scate., see Newark 9. Natural Rasource Council, 133

n.J. Super 245 (1974) -
The gtate's claim tO 'hatcncd' areas

is now soot DY virtue of ths pDecenbaT 23, 1973 Oxder

entsred in the city of sevark Y. Natural Resource

Ccouncil case. the rodlino‘tion lccocpli-hcd in New

Jersey sports and Egggsition Authroitv w. Marcne,
pockat KO- L-26794-72, and the pending settlement™™

1 baliesve it has state

lands claim tO £

in oonnidozntion of pnyasnt b

nccoapli-ned fact, i it not?

The pertincnt premises are located
agh of 2ast gutherford on the

of patsrson Plank groad, o the cast

0. It 1ies in

3.
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perzy'® Creek and

Y porder on
Andc:son‘n

Additionally, the
nave & small meandotinq trtbutnrv gnown 88
nor:hve-totly section
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S
py the gtate under the doctrine of O'Neill Y. state

O'Neill ¥. ————

gighway pepartment, 50 N.J. 307 (1967) wers® pt.pl:.d
in accordance with the tequir.mentn of W.J.8.A.
13:18-13.1 et seq.

The Borough of Bast Rut:urford nppmachod the
probles of establishinq a mean nigh water 1ine bY
cmployinq convsntionnl surveying techniques
ptndicated on National Ocean Survey (hntcina!t.r wos8)
Tidal Datum verified and refined bY various tnchnicnl
pethodologias and physicnl si1e1d testing.

Common arsas of contention as they affected
the t:unzvozthinnca of the two vying bpasic
t.chnologics anploycd by the parties onconpassod the

effact of san-sace nrti!icial 4disturbances of the

rerzain, including but not 1imited O the Aredging
of the pain water course anelved-—tho gackensack
River, sosquito aitching and gasulting soil subsidence

4 makes it

pmv:.dpd a ba:f.loq:ound for scientific experts, all

dividing sovereign
p of the lands 4 drawn==

ghat lins being the line formed bBY the Lnen:-octxon

of the cidal plane of mean nigh tide with the shore.

o'Neill V. Stats Bighway pepartment., surpa.

b sa 5
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The court {s mindful of the princxplo onuncinc.d
in 0'Neill shat the parcty chall.nqing the existing
scene, that i{s, the party asserting & ctidelands
status different ¢rom that which now appears, has the
purden of pcttunsion. See O'Neill, supra, at page 327

In the {nstant case, however, the court
concludes that bscause of the very elusive pature
of the garrain and the proofs in this case, such 8
chnractorizacian as “gxisting scsne” vis-a-vis
readily apparent vide flovw vel non, is anonsibxa to
ascertain and begs the ultizacs question in many
raspects.

Hence, the court will render its descision
witnin the contaxt of & classic quiet titls action’
the defendant has the purden of proof in a suit to
quiet title prought by one in peaceable po-oonnion.

The defendant in the instant case is the

of New Jersey .

s certain exhibits of the
stats 4 Ldontitian:ion
only, the 9°© offer of the parties
to mark thess exhibits in evidence. 1 conclude that
all such exhibits are peing geceived in evidencs,
and hencs, the exhibit tally in evidance for each

paxty shall bs state sxhibits 8-l ehrough s-52

Asa ©
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{nclusive, and Borough exhibits B-1 through 8-101

inclusive.

the instant case was consolidated with the cicy

of Newark case for erial. In actuallity., +he trials

were consecutive, the City of Newark case ptocecdinq
girst.
1t was the consensus that the instant case

would be mwore readily underst,ood and analyzed 12 it

were to be scrutinized on appeal within the context

jey of Newark erial.

of the City of *==—=—
indeed, all parties tO poth cases agree that
many of the exhibits and much of the testimony in

ity of Newark case would be pertinent in the

the City

instant cass. pu:t.i.cululy the theories and method-
ologiaes espoused in the City of NewarXx case DY the
vying parties and more :pecifl.cany the potanical
approach of the Stats in fixing its claims lines=
all of this despits the aiffexence in the issuas
g.nnt-tod in these cases.

1 am BOI® convinced then ever that the
consolidation for trial was a 9:actical one and has
enabled the ecourt toO truncate its instant decision
through {ncorporation py refsreace in part its3 ¢indingt

and conclusions of law in the City of Naewark case as

BOY® pnrticnlu:ly set forth nereinaftex. To this and,

Asa 7
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qu&etinq eitle in the State absent auperior
ey of

judqwant
see City oL

and more credible compelling ?:oots.

Newark.
Additlonally,

the court has vakan into
connidarl:ion the gtate's claim in the {nstant case
claims overlay 5-2,

se RAD 8-10,
mrlay summary

sheet s-3,

and the av
ials

che various source mater

ve to the subject propa:ty.

cerials used in :arzulntinq

various gourcse =A
P admitted int
o weight given each

3 and s-4.

he

te's claim wer o evidence as 5-7
usive, and th
et forth in 8-
rablished in S

nnitotnly

the Sta
through §-18 incl

source DY the State as ®
™e ptocoduro cuployed was o° -19,

che rules gor anal

observed. 1t was upla
p-206 (Ci%Y of NSewarXk casa) =° systematise the
dslands investi

gation for the entire

projoctod i
stats.
cxanlnnds cvnorship is

™e gtate's claim of
an high vide flov.

predicae.d upon the &
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Asa Q




A not

hemacically, anc

that salinity is not 8

o be noted
chat 18 o

an high watsr.

b:ackisb or ¢resh.

rmining ne
y be saline,

gactor in dete

sayY oean nigh water 32
salinity or its absence nas B0 pearing on the question
gluence or the {ncidenc

of cidal in

ride.

ori

contiquxu:ion

outlining the
7han-itoo

notypes of
ir rotloctiva

vography

infra gad PhO
L] garious phe

or qxouptnq of i
cation acco
inter~

rding ®° the

and other vege

rtfloctivo siqnatnx'l

a red phocpqrnphy was

ci of Hewark case .,

y the court a8

she state's eclaim,

cant case.

Asa 19




11

phenotypes, pink and red, wers conceded as upland

and not claimed as tideland.

Testimony {n the instant case on the State's
part, I conclude, vas not prodic-ud apon +4dal Datum,
nor did it constituts an attempt to depict a mean
high water line on the premises {n question.

The Stats did, nowever, attempt in its
affirmative case +o corroborats the validity of the
State's botanical delineation ganerally by the

castimony of Dr. Maddox in the City of Newark cass,

summarized in Exhibit R-231, whersin he alleged &
general agreement petwean the NOS high watasr line
whare drawn in the Hackensack River basin in 1963
and the botanical delineation.

1 conclude, however, that the NOS mean nigh
water line whers drawn nad little pertinency to the
premises in guestion.

still as to the stats's case, I will now
discuss the computer description of the Stats's
tidelands claim as 1 think it is essential that we
have &n opinion in this regard.

without herse touching on the ultimats issue,

which sathodology shall pravail in the instant case,

the court is constrained to sake certain #indings and

conclusions with respect to the Stats'’s undertaking

A sa- 1




a computerized description of its clai=m.
One indicium of the emarging nature of tidelands
delineation is the matter of descriptive msethodology.

Thers wvere raised in the City of Newark case four

challenges to the Stats's tidelands delineation
program in this ragard.

1. A competant surveyor =ould not generats a
setes and bounds description of the state's tidelands
claim to a specific parcel of property.

2. Two surveyors working independently could
pot scale from the state's maps and generats the same
matas and bounds descsiption.

3. Given netes and bounds descriptions,
surveyors could not use thsm to demarcate privats
versus public property- s+hat is tidelands, on the
ground.

4. Surveyors could not comply with racord
xeeping provisions of the Map Act. The Stata's
ssthodology of computsr description of tidelands
negates these objections and satisfies the underlying

surveying requirsments.

my findings, therefore, with respect to the

Stats's project of a computarized description of the

zidelands claims ars as follows,

A. A perimeter survey of the subject property

Asa. 12
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(8-5A) upon which had been noted the Aemarcations
of the stata's clainm as shown OB the claims overlays
(8-7) and)

8. The Walden Swamp photcmap (s-1) with the
gtate Plane coordinatse Systes -upctupo-od.

These Vers ased by the gomputsr company to
geperats the plane coordinates of the gcate clainm
1ines {nvolved, & mates and pounds aescription ghereof,

graphic of the subject property.
whersupon. the computsr graphic was ralated tO and

overlaid upon the permitsT survey. 1DeY coincided

porfoctly in every respect. This clearly uublilmd

the quality and ucc.ptnbili:'{ of the coaputsrl prd.ncont.
of plane coordinates and the computer g:-pnic.

she procedures and equipment ased by the
computsT company Yerse castified ™0 by the gtats's
witness Csll, prasident of pigital graphics. Inc.
Mr. Celi also nnth‘nttcand nis letter 0 poland
Yunghans of gseptesber 30, 197¢ (s-30 in ovid.noc).
which 4iscussed the computar delineation procedurs.

gpon delivery of the DGI plans coordinats
printout (s-28), the State engaged 2 1icensed 1and
surveyosr. g. Batsman of Tayler. Weisman and Taylor.
sr . Batesan rastified ghat he received fyom MX.

Yunghans & gopy of 8-28 containing the listing of

Asa 13



glane coordinates. Howaever, the nearings ancé
descriptions shown on g-28 had been deleted. Furcher
more, nNO supplementary maps, such as 5-%A, were
provided My . Bateman.

The only constraints placed on MY . Bateman's
af fort were time and budget. m™his led €O
implementation of the alterna plan, that is, 2
sampling of each type of line involved in the subject
property.

My. Bateman produced, ¢rom the version of §-22
given nim, S5-32, which is a map showing segments of
the State's claim lines on the Borough property .

He also ptepared a metas and bounds description, s-33
in evidence.

The Bateman map (s-32) was placed in register

with the 5coppetuolo drawing (S=53) and the computer

graphic (s-29) and found to be in excellent agreement.
1n sum, the feasibility ~f computer analysis

and description of the State's tidelands claim has

peen fully eltablishod. what is required is the

claims overlay (s-2) and a perimeter survey of the

subject property, keyed to the New Jersey Plane

Coordinate systen, at photomap scale. Given these

tams, the state will produce 2 cable of plane

coordinates which any competent gurveyor can reduce

FA.SO. )~




to graphic form, scribing axactly the state's clair
anc permittinq the formulation of a verbal metes ancd
bouncs description. This enables gurther the precise
and accurate demarcation of the State's claim on the
ground, by a duly licensed 1and surveyor.

My conclusions, ther
method of compucerized AescT
ridelands claim are as follows:

1. In any proceedinq to gquiet title to
alleged tidelands, the racord owner should offer a
perimeter survey of the subject proparty. xeved £O
the New Jersey Plane Coordinate System, and a verbal
metes and bounds description predicated chereon.

2. In any proceedinq to quiet citle, having
received a perimeter survey of the subject property.
xeyed to the New Jersey Plane Coordinate Systen and
a verbal metes and bounds description p:edicatad
thereon, the State shall provide a verbal metes and
bounds dascription of the various sovere;;n/private
poundaries involved, in accordance with =he stzte's
computer methodology . which description shall be
anq:ossed in the €final judgment of such proceedinq.

3. The computer methodology of the State in
describing its adjudicated or agreed upon tidelands

noldings i{s accurate and 1efinitive and may be

Asa 1S
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consideration of the principles of equal
protection and due process belies the Borough's
allegations in this regard. The substance of equal
protection is equivalent, even-handed treatment and
application of operative eriteria. Thus, all parties
gimilarly situated can and should anticipate like
treatment and a like result.

However, this important precept admits of one
basic quali!ication: reasonable classification is
pernitted according to factual distinction. This
is really the other side of the coin, in that the
basic concept of equal treatment contemplates parties
similarly situated.

Wwhere factual circumstances are dissimilar,
legal principle pernits different coursaes of action
appropriate to the dissimilarities. viewed in this
1ight, the three areas of Aiscrimination alleged by
the Borough are legally unsupportable.

1 make the following findings of fact referrable
to this charge of discrimination:

A. AS to the matter of not using all the source
materials for all areas delineated, the mathodology
employed by the State was & reasonable, rational one.
The source materials consulted, such as aerial

photographs, Baps, surveys, historical studies, etc.,

Asa 17
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The touchstone in this regard is that all of
the available, reliable sources vere reviewed as to
each *hlock” investigated.

primary reliance en any particular source was
not a matter of searching until something was found
ro justify an affirmative Srate claim of ownership:’
put rather was a case of employing the latest
definitive materials which disclosed probable ground
sruth. The nature of the area being invesdqated
and the eriteria established for differing
characteristica dictated the appropriate source
materials to pe searched.

8. As to the employment of geemingly
different methodologies or eriteria {in different
areas, there were no sinister reasons for doing 8O.
pifferent areas af land have differing physical
charactaristics. Some are conceived in nature and
others are wrought bY the hands of man.

pParhaps 2 elassic example would be two areas,
one in its natural state, overgrown DY vegatation,
and the ocher arti!icially #411ed and improved by
puildings and macadax. The former lends itself
readily to the chetltionnl analysis technique

including intensive ground observations, which is

the major ehrust of the State's tidelands delineation

Asa 19
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for Analysts. See Exhibit S-19 and Exhibit R-206.

5. The delineation of the natural areas of
the subject property was properly and validly
accomplished in accordance with the State's method-
ology and afforded the Borough equal protection of
the law.

6. The delineation of the artificially
disturbed areas of the subject property was properly
and validly accomplished in accordance with the
State's methodology and afforded the Borough equal
protection of the law.

As to the Borough's affirmative case, the

presentation of the Borough of East Rutherford

consisted primarily of the submission to the court

of an affirmative mean hich water line on the premises
in question. This line was initially drawn through
conventional surveying methodas and thersafter

verified and refined through various technical
methodology. It was ultimately tested in the field.

Initially, the Borough of Bast Rutherford

entered into a contract with the National Ocean
Survey. Carroll Thurlow, the Deputy Chief of the

Oceanographic Division of this federal agency,

testified at length respecting the NOS standards and

procedurses utilized generally and particularly

Asa 2z




relative tO che tical aatum survey ragarding the
gast Ruthertord property. He nuppottad speci!ic
procedures as being in accordance with NOS -candards.

The State, on the other hand, attacked the
reliability of the NOS tidal datus, pointinq out the
admitted tolerances and conf
in the various NOS publi:ations. All agreed that
these confidence levels and solerances could work
either waY. i.e., for or against the property owner.

More conttoversial, howaver, was the seate's
attack upon the utilization ~f the yational Tidal
patum gpoch. The State contanded rhat the National
r4idal Datum gpoch is & giction and in fact does not
rapresent qround truth.

1t is the State's contention rhat the Borough
erred in utilizing the National Tidal Datum gpoch
and should have utilized 2 more current epoch.

However, ghis court ¢inds that not only are

many of the other techniques and methodology relied

uypon in nstablinninq a mean nigh water 1ine also
fictions, including the state's motanical apptoac‘n,

but the mean nigh water 1ine jrself is in fact 2
legal giction.

rhus, it appears apparent =hat the NCS

ctt;bli-hngnt of a National wi{dal Datum gpoch for

Asa 23




uniformity purpose {s essential. It should be noted
ehat the testimony established that the NOS
poriodically updates the National Tidal Datum Rpoch

for purposes of reasonable accuracy.

Although the utilization of a non-uniform, but
more racent epoch, might change the datum on the

property in question to an alevation of 3.3 feet

instead of 3.2 feet, such a deviation from the
standardization would cause havoc.

The purpose of this standardization is to

provicde continuity in datums throughout the country
for utilization of surveyors in drawing mean high
watar lines.

The Borough's surveying expert and crew
atilized conventional tidal poundary techniques and
equipment in establishing its mean high water line.

Although the Stats likewise attempted toO attack
aémitted built-in tolerances {n these methods and
equipment, it should be noted again that this too
eould work for or against the property owner.

Although thers may not be any exact science,
the mathods utilized have been accepted for many

years.

It was shown that the relative accuracy, both

Bsa 24
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ho:t:ontally and verticnlly. of the notnodoloqy and
equxpnant utillxed was well within the nccepted
conventional gurveyind stnndards. It was also proven
co be reliable statisttcally throuqh the to.timon7
of Dr. Rawlings.

In addition to the utilization of the conven~
tional surveyind rechniques. the rorough of East
Ruthetfnrd aid employ a multi disciplinary ream which
verified and refined the mean high water line as
subnitt-d to the court.

This second stage of Oltablishinq the ¢inal
1ine rasulted in a refinement of the primary line:
thare peing 2 1.7% dit!erontial {n favor of the gcate.

The State argues rhat the refined line as
set ¢orth in g-9 and the ncco-pnnyinq restimony
should not be admissible and the
ontoppod from pras.ntinq rhe same.

However 1t would be innppropriata for the
eourt 0 exclude evidence of attempts co further
refine the establinhxant cf the anisible and compleXx
wnoundary rhe mean nigh water liner in such cases
as this. This is particulaxly go where the refinement
is the rasult of 2 well qualitied vean of experts.

In the case at par, one of the voti!ications

utilizcd was that of the g.W.E. systen in order o
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the observation of an actual bperm in the area of the
aean high water line as it borders the premises is a
convincing {indicator of its location.

Although the State arcues that thesse verificatiol

walks fail ®° consider the various tolerances that it
poinc.d out r--pccting the conv-ntionnl surveying
rechniques, it must be found that such gleld verifi-
ecations and cesting is ov-rvholninqu convincing in
cases of this nature. Admittedly 8O such testing

and verification was conducted by

premises in question.

In viewing all of the proofs prolontad by the
sorough, ghis court f#inds that the line p:nont-d by
the property cwnar was & reasonabls and detailed
affirmative mesan high water line.

1t should be notsd that the New JarseY Suprens

Court in o'Meill, Supra. has recognized the National

Ocean Survey as being the best authority in the

United States o8 the subject sattesr hers in disputs.
with raspect to the line in question, one of
the t.pt.i‘ntlti“l of the NOS, captain Wesley Hull,

dsvoted 8 lnbotnneial portion of his testimony

analysing the various methods available to establish

a mean high water line and the extansive experience

o!mSnuuwtnwoum.
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Captain Hull supported the line as depicted by
the municipality on exhibit B8-9. He firmly stood
behind the sathodology gtilized and stated that®the
only way I know how to survey a mean high water line
i{s through tidal datums and classical surveying
methods.*

I will now discuss the question of artificial
changes and effact on the premises in quastion.

Thers is no disputs that the premises in questio:
has over the decades been substantially impactad by
various artificial changes.

The property owner submitted evidence relative
to these changes as eollateral proof to support the
rsasonableness of the mean high water line as depicted
on B-9, which keys to a 3.2 elevation chosen by the
¥OS and utilized by the Borough as the elevation of
the mean high water line today.

whis 3.2 slevation is a conservative figure;
it d4id not take into account the adverse effact on
the property owner's intsrest of the artificial
changes. Thus, the Borough argues 3.2 is reasonable.

1+ also arguas that the State in utilising their

botanical approach is relying upon tidal access toO
the premises by artificial arteries.

Lastly, the Borough argues that the proof of
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these artificial changes establishes that the premises
vas not formerly below mean high water. The State,

on the other hand, while admitting the existence of
the changes questions the inability to quantify the
effact on the pProperty.

The State argues further that attsxpts to

establish that changss such as ditching must be
performed by the tidelands 4gency of the State, and
if they were not 80 performed then they can be
utilized for tidal access to interior pProperty.

I need the O'Neill case, 350 N.J.

MR. COOPER: Just so that the record is clear,
Mr. Porro is going to verify whether or not that
$7,000 judgmant has in fact been entered on the
Borough. It has been agreed to. I don't know vhether
it has been entered.

MR. PORRO: I think it was paid out of one of
the vithdrawals I'm positive it was.

MR. COOPER: We are going to verify is.

MR. PORRO: We will verify it and submit {s.

THE COURT: In this regard, former Chief Justice

Weintraub speaking for the court in O'Neill at page

324 stated as follows: "¢ & » the tidal boundary may
be established by elavations taken on the land. 1In

that svent, evidence that land above that elevation
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mosquito ditching and subsequent supervision and
inspection thereof,

More particularly, he submitted D-62 in
evidence, a map of tha East Rutherford Meadows
depicting the premisas in question and showing
extensive ditching therson. He reviewed the hiastorica
reports of the Commission, claesifications, tabulation
of work done and submitted extremely discloesing
photographs.

Ironically, various of the photographs submitted
depicted the exact area of the premises in gquestion
along the southerly side of Patarson Plank Road
between 1916 and 1917. Roadway and telephone poles
can be seen together with the ditching on the
proparty. The vagstation is depictsd. More
importantly, the property is shown as not under watar,
but rather appears to be substantially adbove and dry.

The witness testified to the best of his
recollectinn that this photo accuratsly depicts that
nature of the land involved in this case at the tixme
of this sazly photo.

Dr. M. Llewellyn Thatcher, a consulting
engineer and experienced hydrologist, presentsd
extensive tsstimony regarding the artificial increase

of watsr level on the property and ths artificial
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subsidence of tha land.

Likewise, this tastimony was submitted not for
the purpose of Quantifying these artificial changes
but rather for the purpose of bolstering the rsason-
ableness of the 3.2 elevation utilized by the
municipality in establishing {ts mean high water line.

Dr. Thatcher, by way of the utilization of a
hydraulic model demonstrated that the changas in the
mean high wvater planes for 1916 and 1972 reflectad
an increase in the high water plane caused by
artificial dredging of the watervay of about three
inchesa or a quarter of a foot.

He also substantiated, together with geologist
Lorraine 8. Teleky, that the artificial ditching on
the premiges in question caused a subsidencs of the
Property. This subsidence was generally reportad
also in the 1896 State Geologist Report entitled
"Drainage of the Hackensack and Newark Tide Meadows"®
by C. C. Varmeule at page 2839, The subsidence
recorded then ranged in the area of approximately
3 1/2 feet.

Pinal conclusions:

Throughout the trial of this case the burden
of proof and the burden of going forward became an

overriding factor. In this respect, I found that the
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State of New Jersey di4 in fact, as I stated before,

L]

establish a priza facie case by initially submitting

the type of proofs it Presented in the City of Newark

case,

Viewing all the State's proofs in thaeir most

favorable light and viewing them as undisputed,

relative tidal inundation can be demonstratad

generally in the first instance through the general

botanical mathodology undertaken by the Stata.

Thereafter, the Property owner becomes

cbligated to go forward to dispute the State's case,

In this case the Property cwner not only disputad

the raliability of the State's methodology on the

property in question, but Proceeded to establish an

affirmative and Teasonable mean high water line,

Although {t may be sufficient for astablishing

a2 prima facis case to submit proofs as to relative

tidal inundation, it is here insufficient to carry

the ultimate burden of proof on a particular piace

of property when the record owner submits persuasive

proof disputinc the State's methodoloqy and in turn

established a ticdal bouncary wnich the court

concludes is reasocnable.

The New Jersey Legislature has specifically

provided in N.J.S.A. 2A:62-1 the right of a Proparty
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owner having possession of lands to have the court
settle the title to such lands and to clear up all
doubts and disputes concerning the same., It is
found that the Borough of East Rutherford did in fact
meet the basic jurisdictional prerequisite of
possession.

Once the element of possession was established,
the burden of proof in such a gquiet title action
lias upon the adverse claimant:; here, the adverse
claimant is the State of New Jersey.

O'Neill at pages 323 and 324 specifically sets
forth the standard which the State must prove in
order to esatablish tidelands interest. In doing so
it has required an ultimate location of a mean high
water line. Very specifically, the court in that
casae at pages 323 and 324 held:

"The State owns in fee simple all lands that
are flowed by the tide up to the high-water line or
mark. The hich-