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which involved alleged

Jersey ir

directed the

remanding the same to the Law Div

it was provided that:

“"***The assignment Judge of Bergen
County, or such judge as he may de-
signate, is directed to conduct such
proceedings and to make appropriate
findings of fact.and conclusions of
lay to be submitted' to this court for
determination of the following issues:
(1) whether the maps published by
respondent were prepared in accordance
NJSA 13:1B-13.1

with the requirements of




tweln

ve Record

March

1as -patiently,
e consumingly h ! /e expert testimony and
extensive exhibits

of the Court. At pr ntly :; . 1d final stage
record has 1 n con ted in the Quiet Title Action

V

captioned New Jersey . vs, Borough

of East Rutherford, ke ) 799-7. /hich consol-
7 »

idated 4n this actiop

The specific issues *nvolved in this aspect, of the

appeal presently before this Court generate out of extensive

pre-trial Mptions and Hearings held before the same trial.




7-74 and Jony

Daniel Amster

vs, Amster

‘

certain of the other consolidated
/ » -~ -
cessful conclusion in Quieting Title

guestion including the premises of Marion

| Greenberg Parker in the case of New Jersey Sports & Exposition

vs. Parker, Docket No. A-264-75 ., Peter Logathetis

MBM Trucking in the case of New Jersey Sports

and Exposition Authority Vs. Logathetis, Docket No. A<=265-75.

and MBM Truck Leasing in the case of New Jersey Sports and Ex-

position Authority vs, MBM Truck Leasing et als.Docket No. 263-75.




In the event of non-compliance w
Ordering paragraph 'No. 1" above




nd private

mean high

heard the State'

the Trial Court

Judgment .on February 17,

|| 23 "issued an order permitting-Amendment of -the- State's Noti







v Borough

areas on the

o said

void o©

in guestion leaves one

reas and

a

any claim in these
was, as the Trial Court

unreasonable",
N

L e

“hatched"”

f any valid explanation as to

certainly that the determination

arbitrary, capricious and







_ARGUMENT

POINT

Law Division, f{ I articulated

purpose ion make : e findings the

i'fact and
crucial to clarify that the consolidated cases
quiet title actions of which the trial ecourt

llpresently has exclusive jurisdiction. The only reason for their
flconsolidation with the collateral Administratjve review proceed-
i :

;ings was to expedite and farther the ends of justice. 1In no

|
|
|
|
|

way was this consclidation intended or stated to be a limitation
‘of the Law Divisions jurisdiction.

|

Respondents contend in their brief, -that the Remand

Order was "for the Mimited purpose of supplementing the

.

|




wanted the matter
The administrative record in

nd trial by a Judge

3
Appellate Division,
Respondent's Brief continues:

"The Remand Order does not confer -power
upon Law Division to enter any judgment
affirming or reversing the action ¢of the
State Agency. In deed, such power could
not be delegated consistant with the rules
of the Court." (Ral2:40 to 13:3)

Respondent's contention in this regard, is again

erroneous. The Law Division was directed specifically by-*




vested in the
"

general jurisdiction i k causeS...

NJ Super 108, A2d 323 (1969); see

Woijcik v. Pollock, 97 N.J. S 319, 235, A24 58 (1967).

In entering Partial Summary Judgments, the .trial-®Court
A} * § 43
did not exercise ancillary jurisdiction to decide matters owver
which it lacked jurisdiction. . Rather, the trial court was
empowered to enter Partial"Summary Judgments in appropriate
instances independent of the direction of the Appellate

Division.: Summary judgments aftre regularly granted in the

Superior Court, in répriate instances, and are considered
’ P

.

a desireable means of disposing of appropriate matters:




intend this
the Law Division was assigﬁed
hearing these matters, as a trial courf,, with the
powers vested in the Law Divisioh of the Superior

N.,J, Constitution, Art, 6, Sec. 3, supra l. As

such , the actions ,taken by the Court below were wholly proper.
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\REAS AS

HIP CLAIM
PROVISIONS

“Hatched" areas, the subje of this appeal

=

that the State claimed y have a possible interes
extensive study could not be provers to the

"State-owned lands

hereby directec
undertake ti studies and
of Meadowlands throughout the
and to determine and certify those
lands which it finds are State owned
lands."

NJSA 13"1B-13.4 states, in relevant portion:

"Upon n ion of each separate

study d vey, the Council shall
publish a map portraying the results

of its.study and clearly indicating

those lands designated by the council

as State-owned lands." (emphasig supplied)

-

Pursuant to this legislation, the Natural Resource

' ~
Council was explicitly directed to determine and certify

thoaiblands designated as State-owned. The legislation does
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tranecript of" th

solidated case of New Jersey Sports

e testimony in the con-

and Exposition Authority

of

7

the Borough

East *Rutherford; a

(]

to these

S

it relates
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New Jersey Sports & Exposifion Authority

January 31, 1977

APPEfLAI r& ED

|

.

3 ) 5 9 a
1 7 1 77
:1izabeth McLaughlin 2
Appellate Division 8Q$ L
¥ o als el
gt. -
2

Q“QLL:A«'
v .

Re: <City of Newark, et al .v. Natural Resource
Council in the Dept. of Environmental
Protection, et al. - Docket A-3311=72

A - I 7¢

Court
CNOO608 .
New Jersey 08625

Dear Ms. McLaughlin:

The feollowing is a statement in lieu of brief
submitted on behalf of the New Jersey Sports and Exposition
Authoriﬁy,}nusuantwtq\g. 2:6-4.

X The subject case’is consolidated with condemnation
suits filed by the plaintiff lew Jersey Sports and Exposition
Authority (hereinafter Sports Authority) in the Spring of
1973. New Jersey Sports and Exposition Authority v. Borough
of East Rutherford, Docket No. L-16799-72. The properties
condemned are part of the 588.acres acduired in the East
Rutherford meadows for the Sports Complex. +N.J.S.A. 5:10-6G.

-

The State of Hew Jersey, Department of Environmental
Protectipn was named a party defendant in every case where
there was a POsSsibility of riparian claim under the then existing
mapping. N.J.S.A. 13:1B-13.5. O'Neil v. State Hwy. Dept.,
50 N.J. 305 (1967). Consistent with the policy of the Assignment
Judge in Bergen County, where the State had a riparian clain
to a particular property, a trial on title was held before a
trial on value. The Sports Authority has filed declarations
of taking and deposits in all the cases presently before the *
‘court and the money has been withdrawn and put into certificates
~of depogit in the names of all claimants. The plaintiff,. condemnor,
is essentially a stakeholder in the litigation on title.' The
properties have been appraised at their full market value as of
the date of commencement of the proceedings N.J.S.A. 20:3-30(a).
- Deposits weré made in all cases in accordance with the Authority's

appraisals. If there is a final adjudication delineating all or
: s

o




.

part of the properties in question are owned by the State, the
appraisals of the property will be revised according to the
separate ownerships. N.J, Turnpike v. O'Neil, 133 N.J. Super
445, 449 (App. Div. 1975). The Sports Authority has a riparian
contract with the state which sets forth the manner of payment
to the State should the title be ultimately vested in the State.
N.J.S.A. 13:1B-13.7. Hone of the subject 'cases have been heard
before commissioners pending a final resolution of the title
gquestion.

Respectfully submitted

Willon] Mo

WILLIAM J{ WARD
Attorney iy

Alfred A. Porro, Jr., Esq.
Morton Goldfein, Esq.

John R. Weigel, Esq.
Nicholas Martini, Esq.
Martin Friedman, Esqg.
Dominick Presto, Esq.
James V. Zimmermann, Esq.
Otto Venino, Esq.

Walter Goldberg, Esqg.
Marvin Gladstone, Esq.
Frank A. Carlet, Esq.
Vincent T. Maltese, Esqg. .
William Bivona, Esq.




part of the properties in gquestion are owned by the State, the
arpralsals of the property will be revised according to ‘the

separate ownerships. N.J. Turnpike v. O'Neil, 133 N.J. Super
445, 449 (App. Div. 1975). The Sports Authority has a riparian
contract with the state which sets forth the manner of ya““ent
to the State should the title be ultimately vested in the State.
A. 13:1B-13.7. None of the saubject cases have been heard
vONﬂlSSlO“QVS pending a final resolution of the title

*

*
Respectfully submittcv

/h/ 4'/ ch{_,a

WILLIAM J. WARD
Attorney

Alfred A. Porro, Jr., Esq.
Morton Goldfein, Esq.
John R. Weigel, Esq.
Nicho¥as Martini, Esq.
Martin Frie@iman, Esq.
Dominick Presto, Esg.
James V. Zimmermann, Esq.
Otto Venino, Esq.

walter Goldberg, Esq.
Marvin Gladstone, Esq.
Frank A. Carlet, Esq.
Vincent T. Maltese, Esq.
Wwilliam Bivona, Esqg.
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hatched lands as "questionable"

its 0'Neill burden

to discharge

scene; serves only to becloud a

titles; continues to impose tax

holders in respect of undefined
claimed and t
development -which would otherwi
and ratables.

Even more extraordinary th
‘percentages" of filled meadows
ajudication of non—pompliancc.y
by.its claims overlays tha£~the
portions of the "hatched" or. "q

that such portions were uplands

herefore (if proved)., exempt,

meadows. Its very des

is such an admission of inability

of challenging the existing uplan

£,

jander otherwise good private

d

-3

ila

=
liabilities upen the record title-
alleged percentages of*State~
l1ands; and prevents
se be. ongoing and producing jobs

a

n the baneful claims of undefined

, was the State's response to the

ith the statute. After admitting

"record owner held good title to

uestionable" filled meadows (i.e.,

in-tHeir natural state); and after

-




in a constity I democracy soO imposed itse ipon its citizens.
Rarely, if ever, has a more apjp iate case for summary judgment

been

administrati
The State's insistence upon ignoring physical facts where

it considers isad eous to- its erroneouszly-conceived

position, is matched by its insistence upon ignoring and distorting
L ¥

historical facts and riparian law.

Ancient Frankish "ripuarian" law came to England with the

Norman Conquest. The king, as chief noble and lord of the realm,

held legal title to "waterlands", to the beds, banks, and shores of

streams and to the tidelands as regalia, or an incident of his 5
& a
sovereignty. ' Tidelands were those flowed twice daily by normal

tides, or the seas below mean high tide. Lands above.mean high tide

were known as fastlands. The adjacent upland or "riparian" owner,

however, enjoyed certain exclusive rights in the beds, banks and
shores of streams and in tidelands notwithstanding legal title thereto

was in the crown. RAmong the exclusive rights held by the upland




subsidence of the water he materials gradu
as "“alluvion’; Proce gradual subsid
liction". T the landholdings of an
the deposition of alluvion or the withdrawal
must be sO grac
going. A sud
"avulsion" and,
no effect upon lega aries or titles.
common law, could an upland owner enlarge his
means such as filling or diking.
These principles governed titleholdings subject _to English
sovereignty in the new world. 5
Oon Maréh 12, 1663, Charles II of England granted by patent,
to his brother, the Duke of York, certain crown lands including
the area comprising New Jgrsey, including lands flowed by the tide.
York conveyed to Berkeley®and Carteret in payment of a gambling
debt on June 24, 1664: Two months later the Dutch surrendered New
Jersey to the British-governor Nicholls. Following a;;eéonquest by

the Dutch in 1672 and a peace treaty between England and Holland in

1674 (by which the Dutch possessions were resurrendered) , Charles

II thereafter confirmed by deed all prior land grants by Carteret

to the Proprieters of East Jerséy. This confirmatory deed is the

source of all private 1and titles in this State.




sovereign
current claims - » to tidelands.

In colonial time -here developed
law" which supe
riparian owner
filling.
of reclamation. Her
water and thereby acqui GOOC it v ai the State sO

o, ? = s . : : ; 5

long ,as his reclamation did not injuriously 1nteriexc with navigation.

5 77 09 N T T 447 f Cesm
v. elily, 66 N.v o320 foU

¥ o ise &4 & Gl Gough v impOrt i
N.J.L. 624 852) B Gough was impdrtant because this

*"local common law" departure from English common law had not there-

-
tofore *T\ @dicially acknowledged, the doctrine being (prior

thereto) one "not yet settled by the courts of the state." Stevens
v. Paterson & N.R. Co., 20 N.J. BEq.126 (Chan.1869).

Following judicial recognition and articulation of this re-
clamation right by the Court of Errors and Appeals in Bell v. Gough,
the legislature enacted the Wharf Act (P.L. 1851, p.335), which
superseded the local common law right of "artificial accretion",
and required a license to wharf-out or £ill. Such licenses‘were,
however, granted as a matter of course and the Act provided that,
when so granted "it shall be lawful for the owner of lands situated
aloﬂb or B tide-waters to build docks or wharfs on the shore in

#ront of his lands, and in any other way to improve thé‘samc, and wHén




t grant or permission
stated that the repeal

.
i &  aoki s L2 aN
n law of artificial

had then been
industrious of all the world's people in land reclamation.
therefore l®kelv that as of 1891’and even 1851, substantia
of the Hackensack Meadows formerly under water had been diked, filled
and reclaimed by the adjacent upland .owners and title thereto vested
in them pursuant.to the local common law.

1
Aet meant that no riparian owner could thereafter enlarge his.holdings

Repeal of the Wharf Act of 1891 by amendment of the Riparian
-

by diking and/or £filling-in the adjacént areas below high tide. Any

upland owner so reclaiming without a grant from tﬁe riparian
commissioners was declared guilty of purpresture (the enclosure by
a private person of public lands).
The Act exempted all reclamations under a Wharf Acﬁ or other
~permit-or license, previously completed, or commenced p;iot to July 1,

1891 and completéd thereafter but before January 1, 1892. Al)

licenses issued prior to the Act were, by its terms revoked.




P
the burden of
established that burden
as unfilled lands not

} o

washed y the »an high tide The 5te 3 burden 3 tO prove not

only that the filled m vere, prior to emplacement of

flowed by e mean high ti but Lb prove as well that exclusion
the tide occurred by avulsive, not accretive means and prior to

1891 Wharf
>cannot discharge d hat ( dmitted by

s "hatching"
both such an admission and a violation of

to claim or disclaim. That admission cannot be renounced, and that

. ~., s s 2 &
violation cured by an arbitrary responsive assertion of a claim

to everything. Certainly such a bare assertion cannot efeat an

-
L

otherwise imperatively-impelled summary judgment. R.4:46-1 et seq;
R.4:69-2. %hat arbitrarily-asserted claim to everything aggravates

rather than cures.




state administrative agency
ive writ of
the Superior_ Court
because it is t i . ion w matter in diépute is s

before a court. Venue i i ‘R. 2:2-3(a) in the Appellate Division

rathér than (as with arogati it challenges to final decisions of

local administrative agencies) the Law Division, only because State

administrative actions are normally based upon an adequate hearing and
-]

<

reviewable record. Thus, and notwithstanding the in-lieu-of-prerogative
: : : AL S z . ;

writ action invokes the original jurisdiction of the Superior Court it

is commenced and prosecuted as though it were an appeal from a lower court;

and the constitutionally-insured "review, hearing and relief" (WN.J.

Const., Art. 6, §5, Y4) takes the fictional form of an appeal as a matter

of convenient, preferable procedure, venue accordingly being appro-

priately laid by rule in the appellate arm of the Superior Court.




in the order

the "tribunal®?
211 at all, neither »the Natural sasou

missioner having exercised quasi-judicial or even xaking power
in taking the challénged actions. The futility of a remand to the Com-
missioner or the agency was and is apparent. The "remand" der
which sent the matter to a trial division'of the same court was in
practical effect and to good purpose a transfer of venue.

Nomination of an Assignment Judge of the Superidi Court (or his

judge-designee) to arrange the necessary plenary proceedings certainly

¢ »
supports this view of the intent of the "remand" order. It can hardly

be said that the Appellate Division thus intended to appoint merely a

special master or referee.




{(on

tion

condemnation. judgment

Venue in condemnation actions is

laid in the Law Divisi'on, R, 4:73-1, and that Division is likewise charge

a en
and damages. R. 4:73-2(b). 2

The State, a party to each of these eminent domain proc ings
by virtue of its claim of title to all or part of each of the numerous

condemned parcels, elected to move to consolidate in-order to obviate

an otherwise impossible burden of trying the same issues relating to

the validity of its claiming procedure, in a great multitude of

.

a
a




“"Where ac
courts are
consolida
which the
are to be
providec
solidated
otherwise o
instituted
subsequent pr
tion the court
cerning proce

to avoid unnecess

) 2 3 ¥
R, 4:38-1(epF (e"xasis nine)
To hold, as the State would have this Division hold, that an
Y

Assignment Judge of the Superior Court was converted into a mere

master or referee in the one case, would so convert him in a great

host of other cases consolidated thereﬁith, wherein venue was imitially

laid in+his court, and has never been transferred. The condemnees in
those consolidated cases will have been deprived of their rights to
have the judicial officer who took the proofs, observed the demeanor
of the witnesses; etc., decide their respective cases. 'If this trial
judge be denied the power to ajudicate their quiet title crossclaims,
their due process rights shall have been seriously compromised.
Assuming, on the other hand, the authority in the trial judge to

ajudicate the condemnation quiet-title crossclaims, while denying him

R I
e




ministration 48 - Jjus » cannot tolerat«

be no an:
because nc
yet have appealed, nor could

i

({.e., commisSsione ' hearings

If the g ! emand of August’ 6, 1973 suggests

an absence of the trial court, it should be

amended




THE PUBI
SUFFERING

oI ey o

4L

der to which these ! efs re addressed;
o

. = 1mel +}
: |ANd Thne

indiscriminate
tate's own solemn deeds upor hich its
relied in good faith.) That effort has thus far been unsuccessful.
“The fruits of its tio not limited to title holders'
private proprietory grievances and personal tragedies, but include
as well and more importantly, enormous losses in potential 3jabs
and ratables. ; ;

The neceséary shelving of substantial construction projects
during the interminable delays, and its adverse effect upon
recession - recovery in the northeastern part of this State are

» g
well-known to this "Natural Resource Council". In attempting
to justify their outrageous ti;le—slandcr its members have habitually
wrapped themselves in their “trust fund" flag. Ironically, however,

e

the school children who are the intended beneficiaries of the trust

nave benefited to an-Jjafinitely greater degree from- taxes paid by

B —
- .




Jexrsey Sports and

Authority condemnations (i.e., the consolidated actions)
which are affected. R. 4:73-2(b) vests discretion in the trial
courts to order trials of title or valuation first. Where claimed
tidelands are involved the court has uniformly exercised this
discretion in favor of title trials first. Those title trials
are, in the main, awaiting judicial determination of the proprietyd
of the State's continually - changing claim assértion procedures.
Emincnt'domain'proceedings going backnine and ten years are held

in a state of limbo, in patent violation of the condemnees'

P
constitutional rights to both just compcnsa{ion,N.J. Const., Art.-1,

par. 20 (1947), and due process. Large sums of money deposited

in respect of "hatched" lands are frozen in joint deposits.







Respectf

GLADSTONL
A Profess
Attorney
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THE COURT: we will call cthe

city of Newark, at Bkey ¥ ﬁacural Reso
council, pocket No- Appellate pivision

A-33Y1-72.
MR. WEIGEL:

Here gor the

appellant, your Honor.
slso have

L

Now, Ve
ye
i

prerogati

4

he State of New Jerseys

will couns

at to 12y a

\
\

Jony V-

writ, L-1926-T4-

up o0 that? And then 1 wa
few ground rules and %Y %% expla
1 think w€ are going to do today -
MR. MARTINI: Your HonoY,
filed 2 letter joining in MT. éeigel's
motion, for Mrs. Mazza-
THE COURT: 1 would 1ike you O
give your appearances to the Reporter,

e in the

pleaseé:-

agpearanc

First yoOur

v of Newark.

R. COLDFEIN: oldfein,

cit
M Morton G
ttorney'General. .

Deputy A
n R. Weigel

jzabeth,

N¥R. }JEI.GEL: Joh

y of Newark, city of ELl

for the cic
and New Jersey |

et als,




MR. MARTINI: Nicholas Martini
Mazza and Dr. Joseph Mazza.

MR. FRIEDMAN: Martin Friedman |

Federal Pater Corporation, who is ‘
not directly a party to this suit but is i
a party to the Monster suit and is affectei
by the matter before the Court. é

MR. PRESTO: Dominic Presto for |
Fred Rolter and Frank Burian.

Y MR. ZIMMERMAN: James V.

Zimmerman, attorney for Emma and Otto

. 4
Knissel.

MR. PORRO: Alfred A. Porro,

attorney for the Borough of East Rutherford

and various individual property owners, %
approximately 12 to 15 and Joseph L. Jony.;
MR. VENINO: Otto Venino, Jr.,

=
attorney for Stanley Atkins, of Venino
and Venino. ﬂ ‘

MR. GOLDBERG: Walter Goldberg
of G&ldberg and Carlin appearing for

\
Sportland Route 3 Corporation, Charles

. Eicholz, Aldys Corporatiom, et al.
: 4

THE COURT: In the City of Newar%

case Mr. Weigel has initiated this proceed#ng
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1 2 fa
That seeks CTQis Court

the State has not complied with the
directions of the Legisla:uré in
appropriate statute.

Now Mf. Porro has filed a motion
in Jony and what 1 propose to do is treat
that portion of his motion which seeks thei
same relief as Mr. Weigel, as being |
teaporarily consolidated with the city of
Newark. The rest I am going to juét hold. |

You go into areas that I dom't waant tO
touch upon today.

MR. PORRO: Agregd.

THE COURT: We are going to
confine ourselves solely to the alleged
impropriety of the Hatch-marked areas.

MR. PORRO: I should.inform the
Court, your HonoT, that there has been
some procedural question raised heré by

Mr. Rindone. I don't know if he wants to

press it today.

THE COURT: I see he is standingi

MR. PORRO: But if s vy -

case our brief is also to apply in the City




casSee.
g s
the quTCi»ﬂ:d:LVC of

Irans;trt&ci)n [ spoke with

|

\

as a result of discussions with the Court'$
\

clerk and they are not here solely becaus}i
4 <’ ‘\
of the an:ifipation of what you were goingi

\
!
i

to do.

THE COURT: For that purpose it
is not necessary to have the condemnors
here.' They are perfectly welcome.

Mr. Litwin is here. Now Mr. Rindone?

MR. RINDONE:
not my jntention to intrude on these pro-
ceedings- HoweveT, service was attempted \

- {

in the Jony matter upon me and 1 must ‘
advise the Court that 1 am not assigned tok
accept jnitial process and complaints in
the Attormney General's office. 1 appro-
priately advised Mr. Porro of .that fact,
immediately upon service, by return mail.
1 don't know anything about the Jony case,
either the facts or the issues. ‘1 briefly
scanned the complaint Jhen 1 came in this
afternoon tO the courtroom. 1 don't know

|
\

what effect the consolidétion would have




Division of Marine |
Department of Envigbnmental

Protection, and I would leave it to the

discretion as tO whether that

an appropriate review, well, proper service,
number one, and an appropriate review of

that file and answering affidavits, the

|

%

i

matter should be held in abevance pending K
E

|

i

|

1

i

filing of an answer, OT whatever the State
2 . |
would feel is appropriate under the circumj

i

stances. i
MR. PORRO: Your Homnor, I have %

got no real serious objection in terms of
any postponement of the Jony matter because,
as I said, our brief that was filed there
is to be adopted in the city of Newark cas?
anyway, SO legally 1 will be presenting th%
same argument, whatever the Court wants
to do. :

3 THE COURT: All right, we will
just-carry the Jony case without date.

V MR. LITWIN: (For the Sports

Authority) If I may be heard sho;tly,

Mr. Porro has filed several motions in

the Sports & Exposition cases, condemnatior




-

cases. That deals
before the Court in your case. I advised
the Court by letter the 8th of Octaber
that I had no objection to the Court heariag
this matter on short notice. That was
provided, to the Sports & Exposition
Authority, assuming that the only issue
that was to determine was, was this
appropriate in the context of the bity of
Newark case.

THE COURT: Fine. Now, on the
City of Newark case I am certainly going

« :

to hear from Mr. Weigel and from Mr.
Goldfein and Mr. Porro. it is now almost
two o'clock. I don't want to hear a lot
of repetitious arguments. Mr. Friedman,
are you going to want to wait and see
what is said and supplement?

MR. FRIEDMAN: Yes, sir.

THE COURT: I know I can trust
you on that.

Mr. Martini?

MR. MARTINI: Mine would be

essentially in support of Mr. Weigel and I

|
|
|
1‘.

have two photocopies of the maps here which
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I would like to show your Honor. I think
these are the maps the State is relying
{
upon insofar as my client is concerned and

I would like to register my observations f
that these two maps are invalid under the |
Statute and they are not the basis of a
legal claim by the State of New Jersey ;
as far as my client's property is concerne&

THE COURT: Have you read Mr.
Weigel's brief?

MR. MARTINI: Yes, I have.

THE COURT: 1Is your argument any |
different than his? ;

MR. MARTINI: - My argument is i
|
only I want"to show the maps, that's all.

I jéin in what he says in his brief.

. THE COURT: Have you shown the

f
!
|
!

maps to anybody else?
- MR. MARTINI: No, I have not,
I just got ghese,by the way,yesterday.

THE COURT: All right, just hold
that for a while.

Mr. Weigel, how long do you
think you will be?

MR. WEIGEL: Oh, possibly ten or




fifteen -minutes, your Honor.

THE COURT: Mr. Goldfein?

MR. GOLDFEIN:

I hope.

THE COURT:

MR. PORRO: I intend to rely
primarily on the brief, your Honor.

THE COURT: Very good, then I

5
|
|
|
!
|

will hear you, Mr. Weigel.

i
MR. WEIGEL: Your Henor, certainly
|

f

~*

if there is any point that you would like
to have me explain, or expound on a little|
bit further during the course of the
matter, or if it is convenient for the
Court to have any of the counsel here do
likewise, I certainly have no objection
and would not I don't think unduly be

* disturbed in the presentation I hope to

&

make by the effort to try to explain mattefs

as we are going through.

With the exception of Mr. Porro,
I don't believe there is anybody in the
room who attended any substantial number
of the depositions that have been taken

in the Czty of Newark case and I appreciats
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from the affidavit of Mr. Goldfein, since
he is relatively new to hig present
assignment, that because of the length of
this discovery proceeding, which is now
in 19 volumes with something just under
2800 pages of testimony, that he has not
yet been able himself, personally, to get
through the entire transcript. But there
were essentially, your Hénor, two matters

that my motion for partial judgment was

!
|
|
!
|
|
}

directed to, the.hatch-mark area beiﬁg
one of them and the second matter involviné
the question of reflection on the so-calleé
base photo maps ana claims overlays of |
the conveyance; that the State of New Jerséy
through its tideland agent has made in the%
past.

THE COURT: Yes.

MR. WEIGEL: I don't want to
repeat what is in the brief and I don't
want to go into any great length or
recitation of the history of this matter.
The Court knows very well from briefs that
I have prepared and filed with the Court

and the Federal Pater case and in the
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Monster case, I know the Court is very
familiar with the history of thle State's
assertion of its owvnership claims. The
contention that I have made throughout
the various appearances that I have had
and in the briefs that 1 filed with the
Court is that historically the State
asserted a claim of sovereign ownership

the
based onadual test of navigdbility and
tidal ebb and flow and that test essen-
tial{y through judicial decision has been
written out of the law and that the
present assertion of the State's claim

is based upon a tideland test, in other |

words, whether or not particular properties

flowed naturally by the mean high tide andl
|
js also below the elevation of the mean |

high tide, #7 course, being .a certain part
of it. I accept completely, your Honor,
the fact that we afe talking here about a
claim made by the State of New Jersey as

opposed to an adjudication of the validicty

|
|
|
‘
|
|
|

of that claim on any specific parcel of

land. ‘

I tried very diligently and witﬁ




|
the cooperation of the Attorney General's
office, pa:ticularly then Assistant
Attorney General Morton I. Greenberg, toO

clarify last summer this matter SO that

it is clear to me that the issues that are!

involved in the City of Newark matter and

consolidated cases with it in terms of the|

so-called appeal are matters that relate
to the tideland mapping techniques that
are employed in the compliance by the
iRl with the statute, % . 3.5.5. 1]

and following and we are not here to dis-
cuss the validity of the specific owmer~
ship claims on specific parcels of land,
but I have to add to that that with the
history that we have in this matter,

the Court knows from the order that was
entered on September g, 1971, in which the
fLhen grey,and white map, as it waé called,
was for purposes of proof of the State's
ownership claims suppressed by this Court
and I think the basic reason why that map
was suppressed was because the Court was

satisfied that the State had not done a

minimal amount'to comply with the requireants

|
i

|




in asserting its

o draw what 1 see in

i{s a very clear distinction
between the assertion by the State of its
claim of ownership and the adjudication
if you will of that claim on specific
parcels of land.

1 think the framework that we
have to operate'in is that the State p -
duty-bound in the assextion of that claim
under the statute to do it in a reasonable;
manner and in a manner which satisfies
thq_requirements of the Legislature when
it enacted that law. We are not talking
here about the State asserting any claim
that it wants to assert for any reason. 1]
have tried to reiterate time and time
again that the sovereign has an obligation|
to its citizens. 1t is mot a stranger,

it is not out there dealing with the

parties in the sense that traditional

private litigants might face one another,

but rather the State is duty-bound to its
: .

citizens to act benevolently, to look out

for their interest, to protect the weak,
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Protect the uninform » Lo protect the

litigant who ¢annot afford the best counsel],

o protect the

in and appear

does ngo do

judgment of this Court that t

that as ap affi

don't know where we are éver goi

with these Matters. And 1

framework becomes the framework in which

we have to Step ahead with the matter

that are brought forth in these two items,
ére brought forth in my notice

motion,

So I do not aCcept and 1 ask the|

i
i
I

Court not ¢ accept that

here is

claim,

———————

he framework of
I think|
we all have to understand thag'Chapter 404

of the Public_Laws of 1968 was €nacted in




that statute imposed certain ob jgation
on certain people and certain d:pér::ents
and entities within the state governgent
and I think the essential issues here
what were those obiiga:ions in terms of
their basic expression and what was the
basic opinion that the Legislature was
giving to be effective, to follow, and
in light of the problem, in light of the
0'Neill holding, which very importantly,
on the argument that I have, concerned

{tself with the practical wo¥ld. I think

we have to talk about the practical world. |

where lands have been filled in sO that it

was not possible at the present time to

The court saw that in areas \
|
|
R

look on those lands and consider that those

d

lands were in their natural condition, tha




16
)
-

the Court very clearly imposed a burden.

The burden cuts both ways. It cuts againsﬁ
the State, it cuts against private claiaants.
The cut is based upon what the present ;
condition of the land is. If the land is
presently tidally flowed and there is a
private claimant who is coaing forth and
asserting a claim to it then that private
claimant has the burden as agaimst the
sovereign to show by evidence that is
convincing to the Court that the private
ownership claim should be maintained in

the face of the burden that is placed upon|
that private party. And the other side |

of the cutting edge is that the State,

where it asserts that it owns it, owns

under the concept of tidelands doctrine,

tﬁat it owns the land in face of presently |
£illed land, land that is above the reach
or above the elevation of the mean high
tide, Yhe State has that burden and that
is a very, very important concept and I

have in the back of my mind the view that

|
l
|

the people down in Trentom, and I want to.

in&icaca clearly to the Céur; that I don't
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say anybody here has been acting out of

any sinister motive at all because I have

tried to place myself in the position of
4 person in a department, a person who.did |
have responsibility for asserting these
claims, and I think the obligation that
the person 'in the executive department
probably feels is this. They feel that
they have to assert as broad a claim as
they comceivably can for fear that there
would be any kind of implied criticism
that they had been unfaithful to thelir
own duties and obligations. I accept
that. I think that the claims that have
been asserted here have been asserted on
that basis and I don't suggest at all,

I didn't intend to imply in anything I
filed here or any other matter, that
_anyone ig'the administration of these
matters in Trenton is“acting out of a
sinister motive, but I think the obliga-

tion is clearly that of the Court, because

if the Court doés not tell the executive

what the law is and how that law is to be

appliéd in the practical vorld'in terms of
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resolution of this problem -- frankly,

your Homor, I don't think you or I would

4

live to see the day when these matters
are finally resolved because this problem
already has exhausted the lives of many
people. People are dying, people with
knowledge of the conditions that have
relevant information are expiring on us
and I hope that the basic approdach of

the State and the basic approach of this.
Court is this, that given that problem,
given the Legislature's insight as to how
that problem should be solved, some hard
decisions' have to be made.

Admittedly, not everybody is

going to be happy with those decisions,
but I think, as Chief Justice Weintraub

said to then Assistant Attorney General

Greenberg, 'Well, 'you can't do certain

things. You are going to have to pick wp
your tent and go home." And why should

this really bother the Court or ghy should
this really bother the State in this sense?
As the court pointed out in 0'Neill,

people acted with respect to these properti
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a time when the state's understanding

its own claims and the people's under-
standing of what the State was claiming
is entirely different fyom what that
understanding 1is today in 1974. I am
satisfied from the depositions that 1
have taken and depositions that 1 have
pointed out to the Court, that the
administration of the riparian policy of
thfg State from the year 1890 until act

least 1965 was that claims were not om 2

regular consistent basis made over interio

|
|
|
1
|
|
|

meadowlands. What does that mean? That
means that private parties were acting
as well as the State with respect to the
policies and the positions as the State
would express them.

Now, it seems to me a matter of
absolutely basic fairmess that as between
the State and the private owner, who is
in a better position to know what the
State's true ownership interests are?
think that question ciearly has to be

answered but the State has to<know and

Q\
where the State by its actions and its




conduct and its activities over a period

of decades lulls people into the belief

that these lands are the subject of
private ownership people act with respect
to them as privately owned lands and then
that the State in about the mid-1960s
rather coﬁsistently, although prior to thatg

there are some erratic instances which

can be pointed to, but up until the middle

'60s the policy I think was clear and
" after the mid-60s I think the policy
consisténtly became something else. 7
Now, in the framework of that
matter as I have tried to express it, you
have the O'Neill decision coming down,
the 0'Neill decision trying to take an
effect and put a practical handle on this
matter, the practical handle being largely
in.that burden of persuasion and those of
us who ‘have been working in these matters
over the years know the great difficulty
in carrying that burden forward. On the
hatch-marked areas, specifically the

problem as I see it is this, that the

statute I Believe clearly 'was intended
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to resolve the cloud which existed at the

time of enactment s Chapter 404 Laws of

1968 over meadowland titles throughout

People simply didn't know

because the sovereign did not express its

clains,inventoried its claims, in terms

{
{
!
|
\
|
|
|

of a tideland doctrine. The Legislature
wanted in effect tO put the State in a
position with respect to its citizens of
finaily telling the people what the State
claiied to own, and the other side of it
what thea in effect the State was willing
to acknowledge was privately owned.
I see the intentionm of Chapter 404 of the
Laws of 1968 as an effort to establish
two classifications of property and two ;
classifications only. The claims that the¥
State can reasonably assert to lands tha:'E
it owns in fee simple, npot some vague, \
undefined interest, but in fee simple,
and the lands that the State is willing
to acknowledge are privately owned in fee
simple.

Now, what the State is trying to

{
: 22 !
do with the natehi-parked, is bdoth lagesious
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many, many ways I think has some
basis if you accept the proposition that
I accept that these people were trying
to assert, as best they could see it,
the most extensive claim that they could
support with any kind of basis. What
they did in the hatch-marked areas and
1 think this emerges clearly from the
transcript -- it is unfortunate that Mr.
GColdfein, who is the principal attorney
for fhe State, has not had the benefit of
going through the entire record up to
this point -- but I have directed his
attention to spécific pages of th;
transcript in the hope that there is

enough information there to enable him to

glean from those pages what happened here.

But let me try to express CO the Court
what comes out of this transcript as 1
see it and what the State did and why it
did it.

In the hatch-;arked areas we
are talking today from the State's own
testimony of areas that are presently

filled in, in other words, the tide




{nsofar as that tide would determine a

¢latm or non-claim of State-ovmership

cannot be located today acrdss the pr)pert;

!
simply because it is filled in. The Statei
in effect did not have the benefit of thé
1972 infra-red photography over this
specific property, that infra-red photo-
graphy being significant because it

provided what the State's contractors,

principals,<is. Earth Satellite Corporation

in Washington, D. C., and its consultants
-*

and its employees have designated a

botanical indicator. So that given the

1972 photography, given the botanical

jndicator that the State believes it has

i
i
|
|
|
i
i
!
!

through that photography, the State does

feel that it is in a position with respect

to that property to define an ovmership

claim, in other words, a broad line,where
they have the filled-in area they hatch
it in. In those instances where there is

.

an adjoining area of meadowland which is

today unfilled, in other words, it is what
they call a virgin meadowland area and that

adjoining virgin meadowland area showed up




areas to go back to earlier source
and what the State clearly did and
fault them at all for this thinking, is

that the State went back to the earliest

source data that. pre-dated the filling of

the particular area. In the hatch-marked
areas they generally had available to them
photography, which you have seen some
places in the record referred to as 1930
photography and in many places as 1932
photography. It is the same photography.
It is actually photography that the State
could not identify as to the specific date
on which it was taken, but which was taken
at some point in time between 1930 and
1932 and also in 1940 photography.

What the State is saying is this,
that on the basis of that 1930, 1932

photography, or the 1940 photography, .in
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I

those limited instances where that is

applicable, the area tha: is presently

filled in and the area that is today

virgin meadows look similar, look similar. |
.Well, what does similar mean?

Does it mean that the botanical indicator

which enablég the State to go in and draw

the line, draw the boundary on the prcp?rt§

that is presently virgin meadowland existsé

The answer is no. Dpeé the State even

have the ability on the basis of that

photography and the "look similar" to go

-in and to identify particular species of

i
i
grass? The answer is no. So that what the

<

State has done,again I say it is an

ingenious effort to try to maximize the
claim, is the State has gone in and they
have  analyzed the adjoining meadowland
area on the basis of the.botani¢al
indi;ators on the 1972 photography, come
up with a percentage. They are able to
define specific claims remember on the
1972 photography in the virgin meadowland

area. They come up with the percentage

over a meadow area, maybe 25 percent. So
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what do they do? They go then back over
to the filled-in area, an area whete they

have no botanical signature, where the
(=]

have no 1972 infra-red photography and

i

they don't have it simply because the area
e

was filled in at that time, they go back
i

to the earliest photography that they havei
prior to the filling and then they come upf
and they say that it looks simiiar. They

can, and I pointed this out in my answeriné
affidavit, the State clearly can in the i

|

hatch-marked areas go in and on the basis

the 1930 or 1932 photography, or the

of the 1940 photography, on the basis of i
i

1879 Vermeule Map, the State can clearly
draw the beds of certain tidal creeks

and streams. So the State has clearly
told us in these depositions that it has
tge ability to draw a claim in hatch-marked
areas. The reason that the areas are
hatched in is solely because the State
feels that it should be entitled to
something greater than the beds of those

tidal flowed creeks and streams which it .

carr actually draw on the basis 6f a source
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A

document. And the reason that it asserts

!
i

it has that greater.claim is based upon

the "look similar" on the early phocograph;
and the 1972 infra-red photography and ;
|
botanical signature that comes out of . 1
Even if the Court were to accept that as
. logical, where it falls down is right
here, your Honor. The critical question
is not what that adjoining meadowland look;d
like in 1972, the critical question is wha?
did that adjoining meadowland look like

immediately prior to the time the‘hdjoinin%
!
|
|
!
i

meadowland was filled in, because if that

|
i
}
i
.

adjoining meadowland was filled in and
elevated well above fhe mean high tide

at the time when the tide did not reach
as far as it does today on the adjoining
meadowlands, then the State's position,
even following its own theory through,
juse. . collapses at that point.

I am persuaded that as a matter

of basic fairness to its citizens it is

not asking too much to ask the State to
draw & line where it is asserting a‘clainm

and to support the line as drawn and I
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think it

Constitution and the State

and reaches the whole concept
process to tell me that I
my title where my State can't come in and
over my property can't draw a line and sayi
“"That was tidally-flowed and this was not
tidally-flowed," but in effect my whole
property is somehow bothered and concerned
by so-called interest expressed not in
terms of what the tidal condition was on

' & -

my land at any former time, but what the

tidal condition was on my neighbor's lands |

in 1972. Why 19727 I see absolutely

i
nothing at all, your Honor, that should i
i

bother the State and I think all it requires
|
i

is a direction from this Court that the
time has finally come  after fourteen years |
of this nonsense to take and to define
these claims in terms of the léw and if
those claims by their definition in terms
of the law and expression of a tidal
boundary requires that the State doesn't

get as much as the State would like to

have, them I say exactly what Chief Justice




k'eiﬂc.:;xg{) sald, "Pick 4p your tent, boys,

80 home; good effort E004 try, but pidk

up your te d g me," and in effect
confirm \ ivate ow hip claims.

THE COURT: Mr. Weigel, do you
have any idea, just a rough idea of how
many acres of meadowland are hatch-jarked?;

Anybody made an estimate?

#

MR. WEIGEL: I asked Mr. Youngung, .

your Homor, through his counsel to make
that information available to ne.
Court may know, unfortunately Mr, Youngunsb
was in a very serious automobile accident
recently. I think he is physically unabie !
to do it.

MR. GOLDFEIN: I think I can
answer that. OQur information is 589.

2 27 acres of the 34,604 acres of the
Hackensack Maps are hatched and of those
223.12 acres are the subject of private
grants. According to the information I

have there are some 350-o0dd acres involved.

MR. WEIGEL: Your Honor, I know

I am running over the time I indicated,

I would also like to express in the record




my position with respect to the other
problem, the problem of the State
incorporating upon these photo maps and
claims overlays conveyances that the
State has previously made and here I think
it is a matter-again of basic fairness.
What did the law contemplate? The law
clearly talks in terms of determining and
certifying State-owned lands. I think :
everybody in that Legislature and I know
when I first read the statute I just
assumed what they were going to do would
e to come out and assert what their
wnership claims were as of a particuiar
date when they were asserting the claim,
the date being a date subsequent to the
enactment of the statute and their per-
formance of all of the tidal studies and
surveys in accordance with the statute
which was required. But what ha&e we
gotten? These maps are worse than the

Grey and White Map because at least in the

Grey and White Map’ they tried to do it.

In the Grey and White Map the State. did

make an effort to try to show what areas




were ‘covered by its

it is true they did mi: something,

at least they did a good general effort
to try to identify those parcels of land

which they acknowledge there was a con-

veyance from the State through its tideland
agent to some private owner. And the thiné
that bothers me and the reason I am
particularly concerned about this is'
because of two matters which I raised in
my brief.

Number .one,
effect asked this Court to impos
constructive trust f.r the benef}t of the
State over funds on §eposit in a Sports
Authority condemnation case to the extent
that those funds exceed the $1,000 per
acre that was paid and I believe it was
1968 by Smila-Rutherford for a quit:;laim
deed as it was called, quit-ﬁlaim deeds

being distinguished from riparian grants,

quit-claim deed being a sweep grant over

the owners' property given at that time

and as it had been previously during the

1960s at a thousand dollars an acre, withou




the slightest allegation that this

applicant for that quitclaim grant deceived

i
!
the State, perpetrated any fraud on the ;
i

State, or anything of that kind. What |
|

happened between the time the State filed

its request, its application to impose

the trust and the date of the conveyance

back in 1968 was simply that the mapping

had taken place and lo and behold here

the State comes up withimuch more sub-

stantial claim that I guess it knew it

in 1968 and in effect it wants to take

and go back behind its own instrument.

You can't walk away from this
problem by saying we are talking about
funds in court because absent the con-
demnation the State could just as well |
come in here and say in effect that that E
quitclaim deed back in 1968 was ineffeccivi
to convey title, or it was ineffective to
convey title at least to the extent that

inadequate consideration was received

for It.

The other problem that bothers

me, your Honor, is the problem that is
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presented by the e clearly asserting
fee simple claims interior of the line

mean high water, which the State of
Jersey itself has accepted and made
1e basis for its own riparian grants.
Example, there is an entire group of
riparian grants along Newark Bay reaching

i

up into the Passaic River, the two riparian

i

grants, your Honor, as opposed to the

|
!
!

quitclaim. The riparian grant historical
in the record was handled in this way. |
The applicant ;ubnitted to his State an
application-and with that application went |
the applicant's survey. &he State got the |
application, got the survey, and then as a |
matter of aénin strative routine within

the administration of the office

used to be called the Navigation

they would go and they would look at the
last sheets that the State maintained,

the State kept these as the basic documents
upon which it would check lines of mean

high water before it would make its own

conveyances, and where the State thought

!

that the engineer of the applicant had not'

>




properly located ti line 9f mean high
water, of cour: he would not issup
its grant, it : he application back
and said that the surveyor should go and
establish as of the time the present line
of mean high water and never once did the
State of New Jersey ever issue a riparian
grant without in effect approving and
accepting, and I suggest clearly incorporating
that finally accepted line of mean high
water and based its ;onveyance on it.
I am sure well

knows, no/riparian grgnt instrument is
given except in reference to that.line
of mean high water which the State itself
has used and incorporated in its own
conveyances.

.So I think the problem is mot a
theoretical problem, your Homor, I think

it is a real problem, it is a practical

problem and I think all I am asking this

Court to do is in effect say to the State

"Map your claims as the law says they should
= u

be mapped, map them as of today, not as of

how those claims would be absent the

%
1
|
%




to attack and which i con

it is willing to accept and it serves the

~

public and it ¢ the Court and 1 would |

hope that the State would see that 1t
serves the State in this regard.

As I said, people's lives were
being exhausted on this.® People yith
knowledge are dying. Documents are being
lost and when better than today to have
that issue, if the State 1is claiming the
jnvalidity of any document which appears
to convey its ¢itle to these lands, what
better than to have that issue today when
memories are better than they will be ten
or fifteen years from now and documents
are more readily available mow than they
will ever be in the future.

THE COURT: Thank you, Mr. Weige!
1 think I would like to hear from you,

Mr. Goldfein.

MR. GOLDFEIN: Thank you, your
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Honor. 1f the Court please, certainly
the Court is aware that the appellants
have no monopoly on the gravity of the
situation. The State through the Natural
Resource Council ia the Department of
Environmental Protection are very well
aware of the gravity. The State through
the Legislature has allocAted a great

amount of resources in dealing with these

problems. The ultimate purpose in dollars |

that migh ex;racted from this acreage
for the Sghool Fund{s a number one is;Lé
before tb‘ people of \New Jersey today.
There is \no monopoly on the gravity of
the situation. As to my recent involve-
ment in the case perhaps, your Honor, for

purposes of this motion that particularly

is an advantage because as omne who has

aot lived with these problems for fourteem

years and as one who confronts a motion

for summary judgment I have the opportunity

to evaluate it on the merits of the motion,

I can look, as I hope the Court would look
and see what has been offered -in support

of the motion, Hntil ome o'clock yesterday




I might add,with the excéption of the

advice that ten pages of a very late volunxe

of the 2800 pages of depositions had been

|
* e . - |
offered to the Court and which the State |

had no knowledge of having been offered
i{n that nothing to that effect was set
forth in the moving papers, there was as
we approached the motion before the Court
a brief and argument as to how Mr. Weigel
on behalf of the appellant had becone

hat at this point in the case

jon whatsoever before E
: |
the Cpurt. I not cite cases I recited
in my\brief which deal with merions for %
summary judgment. However, 1 would ask ;
the Court to consider its function in this%

matter. The docket number indicates this i
is an-Appellate Division case. Mr. Weigel |
has brought ﬁis case as required by the
rules of court before the Appellate
Division. The Appellate Division has sent
‘it here for very broad purposes, that
being to supplement and create a record

upon which the Appellate Division can decid

the case.
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* THE COURT: Something more than

that in the remand, wasn't there? They
directed me to make findings of fact and

conclusions law.

!
MR. GOLDFEIN: I think, your !
I
!

Honor, that the Court -- I would certainly
concur -- that the Court was directed to

make recommended findings of fact, :econmeéded
findings of law. :
THE COURT: Now I think the language

is important. This consolidated appeal is

remanded to the Law Divisibn
i
!

i
|

of supplementing the adminfistrative rktord
for Appella;e review. Th¢ Assignment
Judge of Bergem County or\such judge as
he may designate is directed to conduct
such proceedings and to make appropriate
findings of faet and conclusions of law
"to be submitted to this court for
determination of the following isgues."

I don't think it says recommended

findings .of fact and conclusions of law.

I make them, as I rea it, and the procedure
- 1s very appropriate. The Appellate Divisién

doesn't have the facilities -- they certaiily
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iginal jurisdiction in many

they don't have the

to take testimony, nOT do the
rules permit such a thiang. So 1 guess
where we are at is this. Mr. Weigel and
the rest of the people joining with him
say, '"Judge, here are some uncontradicted
facts. Nobeody can dispute them. There i§
no material fact issue within the framewérk
of your motion as 1 understand it, Mr.
Weigel, and I move as a matter of law to
have this Court grant éy ’Lhat the
State has not followed tie mandate
Legislature in the act re involve
So you are no arguing that there
are material fact issues, are you?
MR. GOLDFEIN; Your Honor, as 1
stated in my brief, as I now have been givén

facts in the context of the summary judgmeﬁt

affidavits,as required by the summary

. |
motion I reserve the opportunity to offer |

judgment rule, to controvert the con-
clusions arrived at by Mr. Weigel's brief.
THE COURT: Let's see if we cam

just understand ourselves, I'm sorry I am
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in;errupting you. - Where is the sheet where

v
facts, or is it in his affidavit? Mr,
Weigel's affidavit Paragraph 4, "The
following facts are undisputed in this
record and. form the basis for 'the relief
requested." No. 4. I assume you have
reviewed that?

MR. GOLDFEIN: Yes, vour éonor,

I received that affidavit yesterday.,

THE COURT: Are they undisputed

MR. GOLDFEIN: Your Ho or, I

to that question. As I understand the
rules of practice and I understand every-
thing is being treated liberally in this
matter, twenty-four hours is hardly an
opportunity to respond.

THE COURT: Let's take one very
simple undisputed fact then. You concede
that the maps that have been published in
part have areas that are hatch-marked?

MR. GOLDFEIN: Yes, sir,

}
§

Weigel sets forth certain uncontfadicted

!
i
f




THE COURT: And the hatch~ma:kin3
means that the claim is a questionable

clainm. Is that correct?

THE COURT: Let's take that one

|

|

|

v |

MR. GOLDFEIN: Yes, sir. !
|

Simple fact alone. Mr, Weigel says both ‘
|
|

'Neill angd the statute directed the Sgate:

to determine and certify those lands w11cb

it finds are State-owned lands.
l

Now, has it done that with respect

f
to these some 589 acres? That is a motion |

!

that is ripe for determi :
|

Summary judgment rule, |
|

that facts? |
|
|

MR. GOLDFEIN: Your Honor, at
Page 47 of your opinion in Federal Pater
I have written down a duote where you sald;
the Legislature has recognized the diSpute
nature of the claims of this kind The

State joins in that chatactetlvation.

THE COURT! Page 477

hatched areas, /
|

MR, COLDFEIN: 1 believe so. ’

|

THE COURT: 1 can't find it. Would




you read it again to me?

MR. GOLDFEIN: The
has recognized the disputed
claims of this kind.
THE 'COURT: I must have a
pagination than you.
MR. GOLDFEIN: Your Honor, I
have my copy of it available.

#

THE COURT: 1Is that at the botton?
|

That the Legislature has recognized the

disputed nature of the claims of this

Rind? T 't haok.

t written

THE COURT All right. Wasn't
the thrust of the opinion in 0'Neill
and the object of Ehe Legislature to say
"Look, we want you to tell the world what
lands you, the State of New Jersey, are
claiming, so that people will know where
they are at. Now you have done that to
4 great extent and thousands of acres you
h§ve been able to determine and certify

to be State-owned lands. But you have

also designated some as questionable and




area where
owns blank acres ar u gqough the
State says some 0Z
and we even work

gocd

percent is tide-flowed, 25

is upland. S0 we give the appli-
, who is seeking withdrawal of the
money that has been paid into court under
a declaration of taking, we let him take
25 percent of the deposit and we have even
gone' this far, in some instances he will
say 50 percent is* tide-flowed, 25 percent

is upland and 25 percent is cuestionable

and we say, "Mr. Riandone, I order you to




answer froa hia

fi:‘\c

decision, but at abo: e people whose

'
i

lands are 0« {nvolved in any candeanation'

!
|
!
i
i

proceecing 79 The State hasn

+

what 1 going to do with these questions

SR . s
able desig Do yeou know what

n indefinitely?

LDFEIN: Your Honor, I

of questions. 1f the Court is going to
enca:cain‘this motion I ask for the
opportunity to consult with my clients
to evaluate the facts specified in Mr.
Weigel's affidavit yesterday and to
inform the Court of our response.

THE COURT: I don't even know
whether I need those facts that were gi

to you and to myself yesterday. 1 will




response to
s published a
with 1 areas on it that says,
is gquestionable." They d that
it is clearly State-owned land and they
don't say it is clearly private property
v
owned land : imply ask you to rea
the statute ; ne as a matter of law

whether or not the te has complied with

the directions

something?

MR. RINDONE:
heard, your Honmor, in this particular
context. I think if the State has been
guilty of any shortcoming in connection
with these hatched areas what it has been
guilty of is being too forthright in
disclosing its analytical processes in
connection with these maps. Your Honor,

you cannot take the mapping project and

|

consider it without the flow of contemporary

® "
events. The Sports Authority project




46
some pressure upon the completion

hese maps and the production/of them

statutory mandate
and the adoption by the Council. The
staff of the Division of Marine Services
in attegpting to analy the maps,
particularly the ones which involve the
Sports Authority Complex, came upon areas
definable and rather than stop|
moment refine that
around it, so that the
overall picture (T ht achieve context aad
’texture,so that/the major gbjectives of
the statute coyld be satisffied.
we have been going back in
those hatched areas and we havs been
defining them in accordance with what ve
hope is a satisfactory scientific process.;
The Court will determine this in due codrse.
We have been doing it.on the basis of
request, not for any ceremonies, but so

that there might not be any accusations

or claim‘of partiality. Anyone who has

inquired of my office how do we get this

matter resolved have been very readily




"

Make a motion to have

informed,

designate,'” and in this fashion the

ied promptly and fully and I
Honor will recall that in
case where the Court has asked the

to designate, in no case has the

that is not the
problem though. What about the guy sittin;

nobody has condemne

do something

MR. RINDONE
cannot aceomplish eve
unfortunately. There are human limitation;
of the manpower, budget limitations of

expertise available.

stand you are not going to know anymore

than you do today.

THE COURT: - From what I under- j

MR. RINDONE: That may very welli
be, your Honmor, but it is only last August

that all of the existing panels were

finally approved by the Natural Resource




1

Countil and we are now address

to the matt ;s of the hatched areas as

they come up. Now these requests
have exhausted themselves certainly we
uld address ourselves on our own motion

which are still

!
|
{
i
|
}

hatched, concerning whi h no one has raised
» !
the cuestion. ’
THE COURT: But what good is it

going to do to say, "Okay, Mr. Jones, your

acre of land we have said twenty-five

percent of it is que
willing to split the
now and say 12-1/2 glercent is ¢t de-flowed? |

MR. RINDOYE: That is not the

THE COURT: Wait a minute, how
are you going to do it?

fR. RINDONE: How have we been
doing it in the past? The method which

Veigel has suggested to the Court is
essentially the same. I can't make
exact scientific representations to the
; .

Court because I don't have the background.

THE COURT: Where are you going




once
themselves certainly we

would address ourselves on our own motion

|

vere to those areas which are still |

concerning which no one has raised
the cuestion.

THE COURT: But what good is it
going to do to say, "Okay, Mr. Jones, your
.acre of land we have said
percent of it is
willing to split the
now and say 12-1/

MR.

THE COURT: Wa

are you going to do it?
MR. RINDONE: How have we been
doing it in the past? The method which

Mr. Veigel has suggested to the Court is

essentially the same. I can't make

exact scientifig representations to the
x

‘Court becaus® I don't have the background.f

THE COURT: Where are you going




the line? It is now
purposes of withdrawal
satr 28 ®
get 2

C o .
-

"Keep 75 and
do
doing it now?

MR. RINDONE: zet the

impression, your Honor,

is rolling

but that

THE/ COURT: want me to answver

that questio
If you care fo,
certainly.
I have that idea.
That perhaps therei
is the need davits that Mr.
Goldfein is talking about.

THE COURT: Sometimes I have that

jdea. I have that idea. Well now, where

do I get the idea that in questionable
areas when you are pinned to the wall you

take a position 75 percent is tide flowed




erminations

I think you

job.

1ittle bit if you don't mind, and Mr.
Weigel has\said you have done a good job
and a lot- of the other people, Mr. Porro
and Mr. Friedman, they have been involved
in this for years and they are the elder

statesmen of this riparian game we play

and I can appreciate the difficulties

involQed and as Mr. Weigel said that |
e |

hatched area, whoever built that theory

|
‘
|
|

up was readly a smart cookie, I mean it is|

|
‘.




good thing, but he has asked

to determine whet

-
and

certl

have

you putl

INDONE: As I indicated
to the 1 it would haye bee; a lot
easier for th say, 'This is ours
We wouldn't be here today, but we were

more forthri

are not sure,

about it.
question they have asked me.
MR. RINDONE: But there is an

jssue of material fact.

THE COURT: Where is there an
ijssue of material fact, you tell me,

because I can't grant the motion then.

MR. RINDONE: TBhere is an issue |
!

of material fact, your Honor, because the |

statute does ndt say that contemporaneously
|
]

and at the same time all points in the
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surveyed areas must be absolutely and

finally declared as being either® the

riparian lands of the State o% the uplands |

of the private owners.

THE COQOURT: In fairmess tO these3

gentlemen you are on your feet and you
are arguing and they haven't had the

of any notice of this ;rgument
befo you Vvery conveniently took the
position that, "] was not the deputy
authorized to accept service of certain
papers.”

INDONE: I

that case.

THE "COURT: I don't know why you

should continue to argue today.

I don't want to

|
take advantage of anyone, but Mr. Goldfein |

is here, he has beenn in this matter in a
theoretical way for only a few months. I
have sat in this courtroom for almost two
years wgrking on a day-to-day basis with

these hatched areas and I thought for me

to sit still here and let the matter be

decided without raising my voice would not




| Fair .
in fairnes

any objection
!

argument? |

» A
no

THE COURT:

Goldfel

al process involved.

URT: Can I just hear

don't mean to cut
pleased to discuss
the Court pleases and counse¢l, but you

suggest that you aze hearing from h

N
B 4

something for the first time?

THE COURT: Oh,

he did not submit-a brief




lied on.

po,
- ha

one ano

rairness

these areas.
sets it out in his affidavit. As far as he

says I would like to-quote it, Paragraph 5,

"None of the discovery which remains to

be conducted has any bearing whatsoever
on the two matters on the motion for
partial summary judgment."

As I understand it, the discovery

that is left to be done is mine. I certaigly

have not authorized Mr. Weigel to make tha?

statemsnt and I would hope that the Court |

i

would afford us the opportunity to complete




;elcomed
this motion hecause
ought to know that

Isn't that so?

atently clear.

for is in the law. There:
record, any cuestions
that Mr. fei x ink to ask
of my experts that is goi to change
in one single shade.
THE COURT: I might as well
you what 1 intend to do when 1 decide
motion, Whether 1 grant it or deny it, I
will put it in form that it is final
enough to go right back up to the Appeliat;

pivision right now and not later at the end

i
x
\




somabody has

the
make my’complete

conclusions of la

-
1

ifein, do you have anything
o state? Are you asking
sion so that you can

1EY

? Is that 1

MR. COEDFEIN: I wpuld like the

ing

THE COURT: I will give you that |

opportunity.

COLDFEIN: And I don't think

a supplemental brief is necessary.
COURT: I think I have to,

Mr. Weigel, in fairmess to the State.

MR. GOLDFEIN: I would like the
opportunity to file a supplemental brief
as well, your Honor, and if I might I will|
at that time suggest several other

interpretations of the statute.

v




incorporat

we don't

very helpful.

also picked

nterpretation

think anything
has to be said here jn that regard. I
would like to clarify at one point though
so that my position ijs clear, I anm
representing individual property owners.
Quite frankly I am in the overall challenge

just to protect our interest, However, 1

am going to and 1 have made motions




to the Couwt
is I filed an fidavi This affidavit
shows that our prog Yy is upland. Thi
affidavit shows also, and I was happy to
hear Mr, Rindone say this, that our
Property because we ate within the Sports
Complex area has een treated completely
different than any other place in the
Hackensack Meadowland ang in that there

is a violation of equal protection, My

affidavit is undisputead, It is not

undisputed, it is verified today by Mr.




R4

Rindone because

" *
the record today

that came out/ under

Rindone saysf of the

their base material that they used on

properties to justify hatching and then
we go outside the Sports area and we show ;
you on the same exact base material they
deemed the other properties free and clearj

That is a violation of equal protection

if I have ever seen one. I don't ask the

Court fo invalidate that map. I say I
want our titles quieted unless they come
forward with something and as of today

&

in my twelve separate motions they have not

i
:
f
§




due process

in oy

property and

satisfy due process either procedurallf,
r substantively, unless you went further
and set forth certain procedural aspects
to provide either for the clearance of
the title or a determination and I point

in that direction, your Honor, again on ou

specific pieces of property.

has to be said in terms of authority in

1 think we have said all that ‘
{
i

the brief, your Honor, but I do think that |

much more important than all of the legal




"
citations is some
have disclosed to

v

the source materials

in our affidavit.
THE COURT:
interesti
one time
areas but apparently the Legislature

abandoned that idea.

couldn't

‘hatched area unle

i

in that hstch=d

two and three and your property is cleared
by a formula. \If you will take notice
the statute has no formula, it deals with
a question where the property owner can
protest. Quite>£rank1y,1 think as the

Legislature abandoned that so do we

abandon it, your Honmor. I think the only

remedy for the property owner to get
justice in these “cases is to bring the

actions to quiet title and that fact of

abandonment and you will see also abandonment

|
|




that probably

as Mr. Rindong

COURT:
Friedman, do
you want to add?

MR. FRIEDMAN: I adopt the argu-

bv both Mr. Weigel and Mr. Porrq.
Mr. Rindone referred to the
contemporary events. This case,
this motion, has to|be n in a context
and he is correct, think he
points to the rigfit one. Thege maps are
done pursuant to statute adopted in
January of 1969 and by their terms requireé-

the completion of the map in the Hackensack

Meadowlands within six months, to wit, §
:

July 13, 1969. Needless to say it is now
the £fall of 1974 and those maps were
finally approved about two months ago,
long after the Legislature ever contemplated
their beingddone. 1 am somewhat shocked

to find out that this mapping develops an

r———————————

urgency to satisfy the needs of the State'

>

GBI 5




enough money

In 19461  there is an




te, to which

Jait for

where we are going

in part an
the burden of proof where lands are
above mean high ﬁide, where a part
is asserting something in the present
status quo, the burden

side agdinst the status quo. The cross-

hatched areas of land are obviously at

this moment above mean high tide, obviously,




adopted and called for mapping in six
months of the particular area here involve
The courts then at the recuest.- of the_Stat
again avoided any adjudications of title,
telling us we have to wait for the maps.

Those maps didn't take six months, they

took two years and when those maps came




or the nature of

area we claim,

maps, I am quoting

the t the £ the maps,

ncross-hatched areas.
below mean high water.'
.

areas were formerly
1 remembeT when I was 2 kid I

was always fascinated DY signs such as

"hridge may be slippery when wet." That
is true, any bridge may be slippery when

be claimed by the

wet and any land may

State, but what the individual property

owners are entitled to, what due process




complete it

go baeck again to Chief

remarks to Mr. Creenberg,

Greenberg, which are quoted 1

brief, "If you haven't

tent and go home." On the cross-hatched
areas y haven't got it. After fourte
years O1 i are entitled to

of their property. hey taxes on it.
They must pay the taxes or they are

forfeited to the municipalities. They canﬂt

|

rent it, they can't mortgage it, they can'q
'

1
develop it, they can't sell it. Mr. Rindome
P ’ Yy :

\

tells us if I would go to him and ask him_ |

for a specification of their interest he

will give it to me. He didn't put in the

o 2
>

qualification, "1f it is im litigaction.”




the grea
reality is this is notaabstract question.
These are people who have been trampled.

1:at come to your mind. ‘I

that has a life estate and

-
i

ife estate since 1961 and

years of age or something
like that. this Court and what
is the State doing for that woman? They
had to tell her, yes, when you're dead,
o
when your 1life estate is over, fine, the
remainder men with whom she is in conflict

will have a“good title. That is life.

But of course the remainder men keep




Friedman
think,k ab
and that
what de you

[

are not

defionstrate 26 State's claim i
specious by introducing maps because

any of your clie property within

area that is

Yes, sir.
Can't you ride

their argument then?

MR. MARTINI: Yes. I would like |




70

an orae

hatched areas

t 1s inc
attacking now on

my clients. I

2ll the way through.
You are making a
suggestion if I the motion that I
go one step further and order all hatched
areas deleted from the map. 1Is that what
you are suggesting?

MR. MARTINI: Right.

THE COURT: Do you have any

suggestions just assuming for the sake of

argument that I grant your motion, Mr.

|

Weigel?




in light o

least in terms of imposition om

Now, we all know that

has accepted these 36 maps in the Hackensac

&

area. Thode maps are in the form of what

.1 call photographs, really they are aerial

photographs and certainly there is no

basis for disturbing the aerial photograph




persua me
those limited ar
entire
again and to take only in
is a hatched area
and within that area to delineate a specifi
And I can tell the Court and the
Court may itself remember from the trip
we had together out to the Market Hurd
Company in Minneap is in the ptocess that

they showed us we had through

the plant where ti g us how

the phocogr&phs




yes

COURT: I haven't

MR. WEIGEL: What the documents

are -- I should have brought

your Honor, it is

problem with the
photographed.
which is one document.

you lay a clear plastic




that

i are

Judge, these

a clear base overlays,

-

but the first document is the aerial
The second document

that

graph itself.
s a eclear base overlay that shows,
lay on top. This one is printed on
izl one is a clear base

erlay this on the

you
The offic

aper.
that’

material so you can OV
areas

aerial photograph and see the




MARTINL:

wou

Court

have, the able sed

the clear stable base overlay and 1 will

h the Walden Swamp

there is no
have it
delivered to the Court.
THE COURT: I didn't want
look at the proceeding really until
was a trial.

MR . WEIGEL: 1§ will show it

the Court just to satisfy k0 questions

P

guess you would ask. In effect what I am

saying, your Honor, it is clear that there




the property as of

separate documsnt,

d material

a short 1ine moving away
indicate which side of 2 particular
the State asserts is upland and waich
is within the State's claid.

THE COURT: Your suggestion,

you do prevail, is they make another

overlay that shows the beds of original




the State as . { mut suppleme

.
1

the stable base overlay in those areas
that are h hed by providing a smaller

but of course scale and resolved to

get the kind of accuracy that they have
achieved on th:e a overlay,
N |

the hatched areas.

in effect you could take
and lay yet a third working base photo
map, original claims overlay with a
supplemental claims overlay in the hatched |

1

area. In certain maps like Walden Swamp

map as a matter of actual. procedure T

|
would almost think because of the extensive




oblem

inal stage

laid on the base photo map

that overlay does show the

by the State of

What I think

on_ the second aspec

Fed " 1 ' 1 : s
for Mr. Johnson's ef { oe continued

joes

|
and that the State as it pt its maps
|

and claims overlay hat it reflect on

tfi%se overlavs, that ve not.yet come out,




is

State may

that certzin « ts conveyances

effective the title and

instancs

Court to

are in a posture of su:

some of this stuff

.

No, on the grants

clear what I'm asking




it can
overlas he State takes the position
that it d as an instrument of

title ; then

it would ! i 3 I assume, the

issue of whether or not the State's
position with respect to the inwalidity of

1

that instrument was a correct position,

which would be a separate position and
-

"

clearly not here.
THE COURT: ™In other

are saying, "Let's know




There is nothing

to resolve

ection to the State
of the date they are

asserted and to incorporate on those

claims by acknowledging all the conveyances

that have been previously made that the
State admits were effective conveyances
transferring title from the State to the
grantee within the ins tfument.

If;the State wants to take the
position that any instr1mept Or any group

‘of instruments were not effective as title,




instruments the State would si Ly thaen

not incorporat were covered

i
by those instruaent ;ithia the acknowledged
uplands.

THE COURT: What do you rely on

|
|
|

determine
State has
grantee i the mag . &
then the State clearly does not comply
with the atute. It is a very basic and
simple az

QURT: I read the statute

at one time as saying "State, show what
lands you claim and those lands that you

don't claim then whoever has the deed

inta those lands owns the lan

You want them to go one step

o

further and say, "State, insofar as those

lands are concerned tHat you do not claim
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kind
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1€ Same
hatch-mar
on the

t]
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n the
to know

are le
going

~on

b
o)
>

’

or challenging its own conveyan

horiz
oL
court

-

aut
instances

of the ac

in




Your Honor,

could

white Maps. 1I'm sure if you remember

maps there were big patcaes
the State was claiming an
<

in the middle of it and

a patch of white blocked Qff with




know waat conveyances
The State 1s willing
jn 1974 oxr on whatever date the Natural
Resource Council accepts that as 2
determination and certification of
owned land that the State owns 1it.
THE COURT: Using the Grey and

white analogy are you saying 1if they

adopted that here, are you saying the man

who owns black acre and knows he has- a

grant he doesn't see that block there, he

v




to the
letting this tli 1 arz
g expended.
e Court's
rivate €laims

be in the

ut for

of ruling.

]
MR. FRIEDMAN: Judge, I agree

with Mr. Weigel. I would like to make

two comments. One, I think should the
Court grant both prayers of relief, that

they be separated out, in other words, not

have one project dependent in time on the




Proponents of \ you will have a

week thereafter to respond, which will be
bv October 3lst. :

MR. GOLDFE N Thank you, your

E
. 'f 7 g
; kv ' adniniftrative
\ 3 the Legislature,
r 1atevs should be aware
‘ V urt expects this to be
done within some reasonable time.
THE COURT: Mr. Goldfein, I ah 7|
- !
giving you to the 24th to file answering |
. !
!
affidavits and supplemental briefs. {
!




to take

approxim:
these mattsrs
Mr. Kraft
able toc come to court and
have a chance now wit

-

the other gentleman

State present to have a date set in

which we could go ddwn and see Mr. Kraft
and conduct the examination.

COLDFEIN: Your Honor, on

that we

before he Court. I

presume that in consenting to visit with




ks 89
Mr. Krafe with the Court and I hope with
4 Stenographer Present, that the State
wduld in no way be consenting to waiving
Mr. Krafe's dppearance. If the Purpose
is to go down and make an examination of
whether Mr. Kraft isg going to be available
for trial 1 would like Mr. Weigel 1o state
on the record Specifically what his Purpos
is in our visiting Manahawkin and Mr,
Kraft, Apparently 2s I understand it

#here is testimony by Mr. Kraft in prior

Proceedings which Mr,

Preserve for pPurposes

he would like the Court to tal

THE COURT: 1 would like to stat
why I think 1 am going down there., 1
understand that this man's testimony may
be of some importance in our pending suit
that challenges the validity of these maps,
He is elderly, his health is pot 8ood., 1If
I have to decide this case on the basis
of his prior testimony and ‘answers to
qugstions in depositions 1 think it jg

always helpful. ygyu don't see the man her




90
you just read t%c written word., I would
like to be able to see him and to judge
for my own sake the extenmt of his
credibility. 1t would be helpful to me

just to see what kind of a man he is

vis-a-vis accuracy, is he a rambling idiot

or does he have some of his faculties stil%
about him. That is the only reason. |

MR. GOLDFEIN: Your Honor,
with"that understanding and with our
reservation too of the right to object
to any of his testimony in the fufure,
we are certainly willing to.go t
County.

THE COURT: I will reserve all
rights you want on that séore. Is there
an objection to my seeing him?

MR. COLDFEIN: Not by the State. |

THE COURT: Do you want to add
anything, Mr. Weigel?

MR. WEIGEL: No, that is certainl
my understanding of what the purpose of
the trip was. Very fran#ly, your Honor,

knowing the gentleman's physical condition |

I assume his health is not going to imﬁrove




between now and the time the Court is
going to have a plenary hearing on this
matter. I certainly respect the fact
‘that assuming he doesn't improve and he
is physically able to come here he will
be expected to come.

MR. PORRO: By way of clarifica-

tion on the Jony matter can I ask the Cour
to revise the return date of that order

to ,show cause previously signed, to
Octgber 31st with the understanding that
the State will also file its dochme:
relating to that matter by Octoper 24th?

THE COURT: Yes, jugt consider
it continued to that date.

MR. FRIEDMAN: Judge, may I
just point out to the Court that the
pretrial in Newark is set down for
October 30th. My suggestion to the Court
is we move back the day for filing one
day to the 30th rather than the 31lst just

so whatever we are going to have available

will be available by the day of pretrial. l

~

MR. PORRO: Yes, that is a good

point.




waic
do you
on
I won't be able to read them.
MR. FRIEDMAN: We might end up
with a situation one day at pretrial
certain documentation is available

and the following day new affidavits,
new sketches, I don't know what, may be

forthcoming. I am not looking to the

Court for a decision on the 30th, a2ll I anm|
2

saying whatever is going to be
this motion should be availabl
for the date of the pretrial

THE COURT: And that is
Okay, change it to the 30th.

WEIGEL: One other matter I
had, your Honor. I received a letter from
Mr. Goldfein, a copy of which went to the
Court, which in the absence of a response
from me by today's date sought to preclude
fme from furnishing the names of witnesses
to be deposed. It is clear, I think I
have indicated Fhat to the Court, that

there is no possibility for the complete




consul
the court
complete
L
get about
wants,

MR. GOLDFEIN: Your
as we are ;ffotded sufficien
we have been furnished w
conduct those depo

problem with®rece g 1t at any time.

t foresee any
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