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Of Counsel and
On the Letter-Brief

e A
LETTER-BRIEF AND APPENDIX ON BEHALF OF . FILED '
DEFENDANT-APPELLANT APPELLATE

SUPERIOR COURT OF NEW JErsEY JUL 3 1 2006’
APPELLATE DIVISION

DOCKET NO. A-3853-05T4
- Se_—

STATE OF NEW JERSEY, : CRIMINAL ACTION

Plaintiff-Respondent, ¢ On Appeal from a Judgment of
Conviction of the Superior
V. : Court of New Jersey, Law
Division, Mercer County
CHARLES A. WATKINS III, : Denying Defendant Admission
into the PTI Program.

Sat Below:
Hon. Maria M. Sypek, J.8.C.
DEFENDANT IS NOT CONFINED

vefendant-Appellant.

Your Honors:
This letter is submitted in lieu of a formal Lyrief Jursuant

to R. 2:6-2(b).
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EROCEDURAL HISTORY

Defendant, Charles Watki.is was charged by Mercer County
Indictment 04-01-0008, with theft by deception, in violation of
N.J.S.A. 2C:20-4 (count one) and unsworn falsification to
authorities, in violation of N.J.S.A. 2C:28-3a (count two). (Da
1-2)°

Defendant applied to the Pr--Trial Intervention program
(hereinafter referred to as "PTI"). He was rejected by the
prosecutor's office. (Da 3-4)

On September 24, 2004 and November 19, 2074, a hearing was
held before the Honorable Maria M. Sypek, J.S.C., on defendant's
motion to appeal his rejection from PTI. By Order dated
February 22, 2006, the court affirmed defendant's rejection. (Da
5-6)

On February 7, defendant appeared before the Honorable
Maryann K. Bielamowicz, J.S.C. At that time, defendant entered
a plea of guilty to count one of the indictment, theft by
deception. In exchange for this plea, the state agreed to
recommend that defendant receive a three-year probationary

sentence with the stipulation that defendant make restitution.

! "Da" represents defendant's appendix.
*1T*" represents the transcript of September 24, 2004. (PTI

Hearing)
"2T" represents the transcript of November 19, 2004. (PTI

Hearing)
"3T" represents the transcript of February 7, 2005. (Plea

Proceedings)
"4T" represents the transcript of April 15, 2005.

(Sentencing)
sle




It was agreed that if defendant was able to pay the restitution
in less than three years that his probationary term would be
terminated. (3T 2-16 to 5-5; Da 7-9)

On April 15, 2005, defendant appeared before Judgs
Bielamowicz for sentencing. At that time, defendant was placed

on probatioa for three years with the understanding that if

defendant paid off the restitution before that time, the
probationary term would be terminated. All legislatively
mandated fines and penalties were imposed. (4T 6-15 to 7-9; Da
10-11) A Notice of Appeal was filed on April 4, 2006. (Da 12)




SIATEMENT OF FACTE

Between May 24, 1998 and May 22, 1999, defendant was
collecting unemployment benefits. He had been working at the
Trenton Psychiatric Hospital in 1989, and in 1985 he was laid
off. At that time, he applied for unemployment. While he was
receiving the benefits, he was also going to school which was
being financed by unemployment. At the end of 1989 or the
beginning of 1990, defendant wae called back to work. But, he
had not finished aéhool and for as long as he was going to
school, he continued to receive unemployment checks. So,
defendant went back to work, stayed in school and continued to
collect unemployment benefits. (3T 11-6 to 12-20) The total
amount of the theft was $5,670.00, contained in nine checks.
Bach check required defendant to certify that he was unemployed.
(Da 4)

Interestingly, at the first PTI hearing on September 24,
2004, the prosecutor statec that one ground for rejection was

that defendant had been a public employee. As the court had

never heard of such a policy, the matter was adjourned for the

prosecutor to produce evidence of this as a standard for
rejection. (1T 7-18 to 22; 1T 22-7 to 24-20) At the hearing of

November 19, 2004, the prosecutor stated:

Your Honor, the State doesn't necessarily
per se have a blanket policy denying PTI
admission to public employees. However, our
reasons for denying public employees'
admission into PTI is well grounded within
the guidelines of the PTI rule adopted by the
Supreme Court.

I




* * *

Before the Department of Labor refers any
of these cases over to the Division of
Criminal Justice for prosecution, they have a
lot of built in procedures built in, at least
three remedies where they ask the claimant to
handle this civilly before they bring this
over to our office for criminal prosecution.

(2T 2-23 to 3-14)
At the close of that day's hearing, the court indicated that

it was "going to take some time to think on this one...." (2T 9-
20 to 21) The court indicated that this case was no different
from welfare fraud cases and that often, those candidates are
admitted into PTI. The court noted that it had "discomfort" that
there were opportunities for defendant to resolve this matter
civilly and that his failure to do so resulted in his being
characterized as "someone who disregards paying back the money
and therefore disregards and perhaps is not rehabilitatable.® (2T
9-10 to 11-9) However, as the court noted,

it continues to be unsettling to me that if

the State affords that opportunity to resclve

these matters in a civil way - under the

c-vil proceedings with a fact finding hearing

and perhaps a payment schedule being worked

out, once it's referred to the Sate,

presumably similar people who Lave resolved

it without a criminal consequence and

admittedly those people responded in that

civil context.

Nonetheless, those that don't, they are

now not afforded an opportunity for PTI

because they didn't do well in the civil

portion, they didn't respond, I don't know.

(2T 11-11 to 23)

After raising these issues, the court did pot conduct




another hearing nor did it address these concerns in its final
order. The questions raised were never answered. The court
merely issued an Order, summarizing its rulings. The court found
that the thefts occurred over a five-month period of time and
involved nine Separate checks, as well ag that defendant had 3
1950 disorderly persons conviction for receiving stolen property.
Based on this alone. without mention of the other concerns, the
court held that the state's denial of dgfendant's application for

PTI was not arbitrary or capricious ahd the appeal was denied.

(Da 5-6)




LEGAL ARGUMENT

THE COURT’S AFFIRMANCE OF THE PROSECUTOR'S
REJECTION OF DEFENDANT'S ADMISSION IKTO PTI
I8 A GROSS ABUSE OF DISCRETION, WHICHE MUST BE

CORRECTED BY THIS COURT.

The defining purpose of PTI is to divart qualified
defendants from prosecuticn in order to serve the interest of the
individual, the ~riminal justice system, and society. State v.
DeMarco, 107 N.J. 562, 567 (1987). The purposes of PTI include
deterrence of criminal behavior via early rehabilitative services
as an alternative to prosecution, while allowing the limited
resources of the traditional criminal justice system to be
focused on serious criminal acts. JId.

Adrission into PTI is contingent upon a prcsecutor's
evaluation of an applicant's amenability to rehabilitation and
the nature of the criminal offense. State v. Lecpnardis, 71 N.J.
85, 100-103 (1976); R. 3:28; N.J.S.A. 2C:43-12a. PTI diverts
certain offenders, usually first-time, from criminal prosecution.
Under Guideline 2 of R. 3:28, individual evaluation is the
cont-olling focus of PTI. Under Guideline 2, even those
defendants whose offenses would otherwise disqualify them are to
be allowed to present "compelling reasons justifying® their
admission. Jd. A review of the instant case indicates that this

defendant has presented compelling reasons justifying his

admission into PTI.
The possibility for rehabilitation and the nature of the

crime must usually be considered together in most PTI

e




applications. State v. Mickens, 236 N.J. Super. 272 (App. Div.
1989). "It is fairly understood that the prosecutor has great

discretion in selecting whom to prosecute and whom to divert to
an alternative, such as PTI." State v, Wallace, 146 N.J. 576,
582 (1996) (citing State v. Leonardis I, 73 N.J. 360, 381

(1977)). However, the prosecutor's discretion is not unbridled.

"If a defendant can 'clearly and convincingly establish that the

prosecutor's refr-sal tc sanction admission into the program was

based on a patent and gross abuse of ... discretion, a reviewing
court may overrule the prosecutor and order a defendant admitted
to PTI.'"™ Wallace, 146 N.J. at 582, citing Leonardis II, 73 N.J.

at 381.

The "patent and gross abuse of discretion” standard was

articulated in State v. Bender, 80 N.J. 84 (1979):

Ordinarily an abuse of discretion will be
manifest if defendant can show that a
prosecutorial veto (a) was not premised upon
a consideration of all relevant factors, (b)
was based upon a consideration of irrelevant

or inappropriate factors, or
z In order for

such an abuse of diecreéion to rise to the

level of "patent and gross," it must further

be shown that the prosecutorial error

complained of will clearly subvert the goals

underlying Pre-Trial Intervention.
Id. at 93. (Bmphasis added.) Accord Wallace, 146 N.J. at 583.

Here, the prosecutor initially relied on three factors to

deny defendant's application. The prosecutor relied on the fact
that defendant was a public employee, that he had a disorderly

person's conviction from 1990, and the extent to which

P




defendant's crime constituted a part of a continuing pattern of
antisocial behavior. Ultimately, the prosecutor fudged on the
issue of defendant's being a public employee, leaving as hard
objections the ongoing nature of the offense (Guideline 3(i) (2)),

and defendant's prior record (N.J.8.A. 2C:43-12a). These

objections misapply this Guideline, afford insufficient weight to
defendant's suitability for PTI, and reach the wrong conclusion
on whether he should be admitted into the program.

The major objection is that defendant, over the course of
four months stole $5,6700.00 from unemployment. And, although
the state seemed to have dropped the standard that it would not
accept a public employee into PTI, the notion that defendant had,
but fa.led to utilize civil remedies, seemed to stay in the case
-- rankling the state and maybe the court. A major problem in
this case is that the trial court did not render an opinion.
Announcing that the availability of a civil remedy troubled the
court, and adjourning the matter to think about the effect of the
availability of these remedies, suggests that this did play a
part in the court‘'s decision. Yei, without a formal decision,
there is no way to know if or how the court dealt with this
argument .

Moreover, in failing to render a decision, there is no way
to know if or how the court looked at the person of Charles
Wetkins and whether he is a suitable candidate for PTI. Prior to

" this incident, defendant had worked at the Trenton Psychiatric

Hospital for 15 years. (PSR 5) He had attended the Art and




Fashion Institute of Philadelphia as well as Mercer Counmty
Community College. (PSR 6) While at Mercer County Community
College, defendant studied Culinary Arts and went on to complete
a program through Rutgers University - graduating with Honors.
When defendant went back to work at the hospital, he opened an
off-site business called "Treasured Memories Catering."
Additionally, while studying culinary arts, defendant opened the
first culinary cafeteria at Mercer County Community College
called "Lucky 7 Lunch Box." (Da 8-9) Defendant is remorseful and
willing to make full restitution.

In denying the defendant admittance intc PTI, the court
below erred as the prosecutor's decision constituted such "a

clear error in judgment" that, if upheld, it "will clearly

subvert the goals underlying Pre-Trial Intervention." pBender, 80

N.J. at 93. If applicants such as defendant are denied
admission, then frankly the program is meaningless. Just because
defendant committed fraud/theft over the course of several months
is no reason to per ge disqualify him from PTI. One court has
wisely noted that *[e]ven when a ‘continuing criminal enterprise’
is clearly involved, it does not always present a difficult
barrier to surmount. Defendants charged with welfare fraud, for
example are frequently and routinely admitted." gState v. Marie,
200 N.J. Super. 424, 428 (Law Div. 1984).

The New Jersey Supreme Court promulgated guidelines for the
operation of Pre-trial Intervention which provide courts and

prosecutors with criteria for making decisions regarding PTI

-9.




admission. R. 3:28. Guidelines 1 and 2 are relevant in this
case. Guideline 2 provides that "([a]lny defendant accused of &
crime shall be eligible for admission into a PTI program." A
defendant is also given the opportunity to present "any facts or
materials demonstrating the defendant's amenability to the
rehabilitative process, showing compelling reasons for justifying
the defendant's admission, and establishing that a decision

against enrollment would be arbitrary and unreasonable." Id.

Guideline 1 enumerates the purposes served by PTI:

(a) To provide defendants with oppor-
tunities to avoid ordinary prosecution by
receiving early rehabilitative services, when
such services can reasonably be expected tn
deter future criminal behavior by the
defendant, and when there is an apparent
causal connection between the offense charged
and the rehabilitative need, without which
cause both the alleged offense and the need
to prosecute might not have occurred.

(b) To provide an alternative to
prosecution for defendants who might be
harmed by the imposition of criminal
sanctions as presently administered, when
such an alternative can be expected to serve
as sufficient sanction to deter criminal -
conduct.

(c) To provide a mechanism for
permitting the least burdensome form of
prosecution possible for defendants charged
with "victimless" offenses.

(d) To assist in the relief of presently
overburdened criminal calendars in order to
focus expenditure of criminal justice
resources on matters involving serious
criminality and severe correctional problems.

(e) To deter future criminal or
uisorderly behavior by a
defendant /participant in pretrial

ollie




intervencion.

The defendant's admission into PTI would fulfill all five
purposes of PTI as outlined in Guideline 1. As a threshold
matter, defendant would receive early rehabilitation services
that would deter future criminal behavior. Moreover, defendant
at age 38 has a nearly unblemished record, with no prior arrests
for any indictable offensee. His one urrest was for receiving
stolen property, a disorderly person's offense, and occurred 14

years prior to the instant offense. (PSR 7) The notion that the

prosecutor used this earlier disorderly offense in support of its

theory that defendant™s prior experience with the criminal
justice system did not have a significant deterrent effect on him
- "further indicat‘ng that he is not a suitable candidate for
PTI" is absurd. (Da 5) An arrest for receiving stolen property
14 yvears prior to this incident does not equate with the notion
that the experience did not have a deterrent effect. Given the
nature of defendant's circumstances, if he is admitted into PTI,
ae will continue to strive and to lead a productive life with the
proper supervision and counseling.

Second, if admitted into PTI, defendant would not be harmed
by criminal sanctions but instead would be given an alternative
to prosecution, expected to deter criminal conduct. The lack of

conviction ? would certainly allow defendant access to more jobs

? It is not at all clear why a guilty plea was entered
to the court rendering its decision on the PTI appeal.
However, defendant cannot be held responsible for this oddity.




and, in fact allow him to go back to his job at the hospital.
Furthermore, defendant would be in a position to make restitution
in a quicker manner, which he indicated he was willing to do.
Thus, affording defendant PTI would, on many levels, deter him
from committing future criminal conduct and at the same time
enable the state to obtain restitution.

Third, had he been approved for PTI, the criminal calendar
would have been relieved of a trial, and resources could have
been properly directed to more serious criminal matters.

Fourth, defendant's admission would deter future criminal

behavior of PTI participants. He has addressed the situation

head-on by admitting his.guilt. He is willing to make full

restitution. PTI supervision and counseling could only benefit
defendant.

While N.J.S.A. 2C:43-12e provides 17 criteria to be con-
sidered, "among others," in evaluating PTI applicants, the
Supreme Court has noted that "nowhere does the statute attempt to
instruct the prosecutor [or the program director] on the relative
weights to be assigned these criteria." Wallace, 146 N.J. at
585. Nevertheless, it is clear that individual consideration
must be given to the circumstances of each case, and that the
nature of the offense alone cannot be deemed dispositive. 1In
Leopardis, 71 N.J. at 102, our Court noted that " [b]ecause
rehabilitation is dependent on an individual's propensity for
correction, conditioning his admission solely on the nature of

his crime may be both arbitrary and illogical. Greater emphasis
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should be placed on the offender than on the offense"; accord,
State v. Baynes, 148 N.J. 434, 442 (1997) (citing frcm other
cases with approval for proposition that PTI decisions are
*primarily individualistic in nature" and require consideration
of "an individual defendant's features that bkear on his or her
amenability to rehabilitation.")
In Wallace, the defendant was charged with the second-degree
offense of possession of a firearm for an unlawful purpose. The
charge itself and the underlying facts both placed defendant in a
situation where PTI would ordinarily be denied. The defendant
also had a recent past history of instability and violence, and
the prosecutor's rejection of the defendant was upheld on appeal.
In Wallace, despite the presumption against admission, the
Supreme Court stated:
We are not to be understood as endorsing
unbridled prosecutorial discretion simply
because all relevant factore and no
inappropriate factors are in the mix. On the
contrary, it remains the obligation of the
judiciary to check those instances where the
prosecutor has so inappropriately weighted
the various considerations so as to
constitute a "clear error in judgment."

146 N.C. at 158.

Mickens, is almost on all fours with the instant case and
mandates that defendant be admitted into PTI. Ms. Mickens, who
was charged with welfare fraud sought admission into PTI, was
denied, entered a guilty plea and appealed. The fraud consisted

of a failure to disclose employment while the defendant was

collecting welfare payments, and the funds improperly received

o8




totaled more than $15,000 over a four-yvear period. 36 N.J.

super. at 272. In the instant case, the amount of the fraud was
$5,670.00 over a four-month period. The prosecutor in Mickens
based his rejection of defendant's PTI application on Guideline
3(i), arguing that defendant's conduct constituted "a continuing
criminal business or enterprise." While this Court did not
disagree with the prosecutor's characterization of the
defendant's conduct, it found thac the prosecutor had failed to
give adequate weight to positive factors present in the case: (1)
the fraud had been committed in order to obtain money to remove
the defendant's three children frow an undesirable welfare hotel,
and (2) the defendant had secured desirable employment that she
would lose on conviction. JId. at 274-275. Because the
prosecutor had made a "clear error of judgment®" in rejecting
defendant's application, the Appellate Division ordered
defendant 's admission into PTI without a remand for the
prosecutor's reconsideration. Jd. at 279. The court stated:

PTI is premised on the recognition that the

applicant has done something wrong, has made

a mistake. The applicant neec not have been

driven to that conduct. He must, however,

acknowledge his error, be sincerely

~emcreeful, be willing to make amends for it

outside the criminal justice system, and have
the capacity to do so.

Id.
In State v. Fitzsimmons, 291 N.J. Super. 375 (App. Div.),

certif. den. 146 N.J. 568 (1996), this Court recognized that PTI

is appropriate, even in the case of a second-degree drug




distribution offense, when it will allow a defendant to avoid
ordinary prosecution by early rehabilitative services, which can
reasonably be expected to deter future criminal behavior, and to
*provide an alternative to prosecution for defendants who might
be harmed by the imposition of criminal sanctions as presently
administered, when such an alternative can be expected to serve
as sufficient sanction to deter criminal conduct." JId. at 382.
This Court noted that the state's insistence oﬁ a conviction
rather than PTI "accomplished little more than giving a criminal
record to this young defendant...." JId. at 381.

In State v. DeMarco, 107 N.J. 562, 572-573 (1987), the
Supreme Court ruled that even a charge of aggravated assault with
a deadly weapon, brought against a police officer, does not
necessarily preclude admission into PTI where counqeling,
community service and other conditions are available to serve the
purposes of PTI. §See algo State v, Munos, 305 N.J. Super. 9
(App. Div.), certif den. 152 N.J. 186 (1997) (directing
defendant's admission into PTI on a charge of assault by auto
based upon alleged driving while intoxicated, over the

prosecutor's objection that the nature of the offense alone was

enough to justify denial). 1In State v. Hoffman, 224 N.J. Super.
149 (App. Div. 1988), the Attorney General objected to the

defendant's admission into PTI, based on a breach of public trust
by a court constable. This Court ruled that that rejection
constituted a patent and gross abuse of prosecutorial discretion

because it failed to accord proper weight to the defendant's

i«




amenability to correction and responsiveness to rehabilitation.

In State v. Burger, 222 N.J. Super. 336, 341 (App. Div.
1988), this Court noted that a PTI rejection cannot stand, even
where the defendant's crime —onstituted a continuing criminal
enterprise, generally warranting rejecticn, where it appears that
full consideration has not been given t~ factors indicating the
defendant's amenability tu correction and responsiveness to
rehabilitation. Reliance upon the nature of the offense alone is
¢n inadequate basis for rejection.

Here, deferndant respectfully submits that the arguments and
documents he supplied to PTI and the court unquestionably
established his amenability to correction and responsiveness to
rehabilitation, which, measured against the nature of his

offenses, mandate his acceptance into PTI.

For all of the foregoing reasons, this Court must find that

the facts clearly and convincingly point to the conclusion that
defendant can successfully be rehabilitated within the Lime
constraints of PTI, that he is unlikely to beccme involved again
in criminal activity, and that he is a particularly appropriate
candidate for the benefits that PTI affords. Moreover, he is
sincerely remorseful, he is willing to cooperate with PTI, and to
make full restitution as an alternative to prosecution. He is a
productive man whose life should not be disrupted by causing his
career to be tainted and stunted. The alternative of prosecution
and conviction would be extremely destructive and

counterproductive, not only for this defendant individually, but

-16-




to the interests of society in general, which can only benefit

from preserving, rather than destroying, the productive lives of
its members.




CONCLUSION

Based on the foregoing facts and law, defendant's conviction
must be vacated and the trial court's Order denying defendant
admission into PTI must be vacated and an Order entered
compelling his admittance into PTI.

Respectfully submitted,

. YVONNE SMITH SEGARS
Public Defender
Attorney for Defendant-Appellant

ABBY P. SCHWARTZ
tant Deputy Public Defender

DATED: July 31, 2006




SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL

State Grand Jury
Number SGJ489-04-2

aun: ocket number 04 201-00008:8

STATE OF NEW JERSEY

V. ) - INDICTMENT
CHARLES A. WATKINS III )

The Grand Jurors of and for the State of New Jersey,

upon their oaths, present that:
COUNT ONE
(Theft By Deception-Third Degree)
CHARLES A. WATKI&S I1I

between on or about May 24, 1998 and on or about May 22, 1999, at
the City of Trenton, in the County of Mercer, elsewhere, anc
within the jurisdiction of this Court, purposely did obtain by
deception property of the State of New Jersey valued in excess of

$500; that is, the said CHARLES A. WATKINS III did purposely

obtain unemployment insurance benefits in the amount of $5,670.00

by submitting or causing to be submitted documents for
unemployment insurance benefits to the State of New Jersey,
thereby creating or reinforcing false impressions to the State of

New Jersey that the said CHARLES A. WATKINS III was unemployed;

la




WHEREAS IN TRUTH AND .IN FACT, as the said CHARLES A. WATKINS

III then and there well kneaw, he was employed, all contrary to

the provisions of N.J.8.A, 2C:27-4, and cgainst the peace of this

State, the government and dignity of the same.




COUNT TWO

(Unsworn Falsification to Authorities-Fourth Degreej
CHARLES A. WATKINS III

o or about February 1, 1999, at the City of Trenton, in the
County of Mercer, elsewhere, and within the jurisdiction of this
Court, knowingly did make a written false statement which he did
not believe to be true on or pursuant to a form bearing notice,
authorized by law, to the effect that false statements made
therein are punishabl:; that is, the said CHARLES A..WATKINS I1I

did make and submit or cause to ke submitted Unemploymént

Insurance Benefit check number 18081264 dated February 1, 1999,

containing a false statement that the said CHARLES A. WATKINS III
did report all earnings and holiday or vacation pay and otherwise
met all eligibility requirements to receive unémplojment
insur&nce benefits {_.r the weeks ending January 23, 1999 ;nd
January 30, 1999 and said form bearing notice, authorized by law,
to the effect that false statements made therein are punishable,
contrary to the provisions of N.J.S.A. 2C:28-3a, and against the

peace of this State, the government and dignity of the same.
TERRENCE HULL, ChiLf \

Major Financial Crimes Bureau
: l , Foreperson

A
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e of New Jersey
OF TNE ATTORNEY OBNERAL

April 19, 2004

: JmVnFomAuimtDlvid%
Superior Court of New Jersey
- Mercer Criminal Division

Court House, Room 105
Trenton, New Jersey 08650

Re:  Char'es Wetkins IIT

Dear Ms. VanFossen:

- adminionofChnluthmmmoMereetComtys
on-‘rmllmuvmuonhm Fogthe following reasous the State must withhold its consent
from Mr. Watkins' admission into the diversionary program.

- Ptognm (ABT) whereby certain “eligible” claimants may
s lmmbemﬁtsw'tdepmmeduomonmdjobm
bpportunities. Mr. Watking pursued s degree at the
i ivingUl benefits under the ABT program but knowingly failed to
report his re-employment with the Jrenton Psychiatric Hospital to the Department of Labor.

Bctweenhnmryn 1999 farough May 22, 1999 Mr. Watkins cashed nine

unemployment checks, all of whie required him to certify that he was unemployed, collecting
Based upon his eamnings at Trenton Psychiatric Hospital -




not entitled to any of this money. |
The facts of this case indicategha: the fraud continusd from Janusry o May 1999, a five-
month period of time, involving nine geparate instances where Mr, Watkins lied about his :
status in order to cash ugemplo

cfoumstar mﬁdin;thiameewplodudthmmu
& public employee clearly demonstrags that he is not amenable to a rehabilitative process.

Finally, although there are nojexplicit per se rules excluding offenders from PTI
eligibility, the statute provides that pervisory treatment should ordinarily be limited to
persons who have not previously besy ~omvicted of any criminal law . . .* NJS.A 2C:43-12a.,
According to NCIC, Charles Watkir hual”bmuddpdeounwnvicﬁonhmﬁmm
property. Obviously Mr. Watkins pefe: experience with the criminal justice systems has not had
a t deterrent effect on him ¢nd further indicating that he is qot a suitsble candidate for
PTL

In conclusion, the State has ghn idered all relevant and material factors pertaining to Mr.
Watkins PT] application and con that he is not a candidate amendable to the diversionary

process and accordingly, must withild its consent.
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: ma&'&m
STATE OF NEW JERSEY : SUPERIOR COURT OF NEW JERSEY
: MERCER COUNTY COURT
Plantiff, :
v

LAW DIVISION - CRIMINAL
IND. NO.: 98+0ue2t o4~G1~00%-S
PROS. FILENO.: 98+207 o4-398

CHARLE$§ WATKINS,
ORDER DENYING APPEAL OF

Defendant _ : PRE-TRIAL INTERVENTION REJECTION

THIS MATTER having been opened to the Court on defendant Charles Watkins® appeal

of the SmL's rejection of his application for entry into the Pre-Trial Intervention (PTI) program

and the C(Lrt having considered the arguments of counsel.

S HEREBY ORDERED on this W&y of __

defendant’} appeal of his rejection from the PTI program is denied. During ths hearings on the
appeal, the Smeinitially.assmdﬂmebasesformdaﬁll: ths fact that the defendant was a
sweeulpl#yeea;xdthepoﬁcyofﬂneAuorneyGenenl‘s Office was to hold state employees to a
highers.tnﬁdardofeonductmddenythem PTI entry; the fact that the offense occurred uver a
five-month period of time and involved nine separate unemployment checks; and the

defendant’} prior criminal behavior, which invoived a 1990 disorderly persons conviction for

receiving I::len property. At a subsequent hearing conducted on November 19, 2004, the State

withdrew the defendant’s employment with the State as a basis for rejection and relied upon the




two other pfciementioned bases. After considering those bases for rejection, the Court finds that
the State’

denizl was not arbitrary or capricious and, therefore, denies the defendant’s appeal of

his PTI n+zn'on.

VD,

7 MARIA M. syﬁxﬂcﬁ
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' " Prosevuter File Number
.‘{mm'snm hrglis Matk w~ T
peforeTudge M. k . {33c¢amiwica , J.5.C.
1. Iistmechngestowhichyoumpleading-guilty:

,/Comp.# Count of Offense’
-0/ uoas-.S ’ 4

- - - .

Your total exposure as the result of this plea is: . TOTAL _$
- -‘ 'PLRASE CIRCLE

_ e APPROP ANSWER

2 & Did you commit the offense(s) to which you are pleading guilty? [NO]
b. Do you understand that before thé judge can find you guilty, yoy will have to tell NO

.. the Judge ‘what you did that makes you guilty of the particular offense(s)? O]
*3._ Do you undesstand what the charges mean? ; : - [NOJ
..4,.%‘9. understand that by pleading guilty you are giving up certain rights? Among

fersonsble doubt? ’ 4 L.
b.The nghl to remain sxlent” , | [NO]
c. The right to confront the vnmesses against you? : ' [NO]

) Doyoumdastanﬂﬂntxfyoupleadguﬂty‘ ‘ N '

2. You will have a criminal record? e ‘ [NO]

- b.Unless the plea agreement provides offrwise, you could be sentenced to serve the ~ 7\
maxinum time in confinement, to pay the maximum fine and to pay thegeaximum  [YES] @
Violent Crimes Compensation Board Assessment? y

¢. You must pay a minimum Violent Crimes Compensaﬁon Board assessment of $50
minimum if you are convicted of a crime of o lenoe) for each count to whi

ple.,dgmlm(Pmﬂtyxsswxfo ;
s - . e Jiftuary 1, 1_9_8£_) S
"'fare}\za.rch 13, 1995,

and yon aré being sentenced to probat;on ora State od¥rectional facility, ydu must

 pay a transaction fee of up to $1.00 for each occalon when a payment qr
nmllmatpament is made? If the offense occm-red e after March 13, 1995
ard the setfignpe is to probation, or the sentence o :equir:.s payments of
financial obligstions to the probation division, you ‘2 transaction fee of up
to'$2.00 for each occmon when g payment or aym,gyde?

; 'mmmmmmomasmm y .
Defendant's Initials C é‘
. Aduigistor? ‘ogu‘tmm-wnms.zoos; ; “

' Gesrecied December 31, 2003

» Ve

G




occurred on on.ﬁuﬁugustz 1993 youmustpayaS‘[S Safe [YBS] ['NO]
Services Fund assessment for each oonvxcnon?

-4’(
/rfl!ﬂnoa'enuooc onor% S, &9 arebmngsentencedto [YBS]
o p‘oblﬂon.youmu:tmu to $25 per for etqmi,‘bf probation? . -
;Ifﬂaou'hneoccurﬁnon ol n.l(aJs.nu\ryQ 1997&ou mustpayang anorccmqit
Officerd Training mquutpmgntFundpm'tyofSSO’? e “
h. You will be required to provide aDNA fample, which d&u ylaw
enforcement for the mvestxgatxon of‘ ac‘hvny, cost of
w SNy g __‘__ _‘4 c"_ S . .,(

_G,.DO ‘st I g S e

s, conﬁnemmtmbewrved oreyoub ehgxb!e r parple,

4 beulonguoneha.lfo c odial ser

7. Did you enter a plea of gmltyto y L}ggmg amzndaxory penod ofpam)e : Y
ineligibility orn dterm?. . & oY | [-?BSJ : [NO']'T..
plmhmchgﬂ:ilit}'ss nfhs (0 in the minber of ‘Q‘Q .

ycudmnnbs)andmemmm\mpmo eligibti 7_years Ji
sad ____ months (fill in the number of years/months) and thxspenod camotbe

,—) ra!noadbv goodtxme. work, or minimfum custody «N o G P ,
m MWW a presumption isonment whxch YES) - {(NO
tYOumnsotostntcpnson? : S . : s

- or parole?

..g.‘ R ___' hs"”‘ ase "4'
mamm AR St

-
s O

ur parole ehgxbxhty? [YES]

'10. Are you presently serving a custodial sentm:;in anothk charge? V [YBS]

n.Doyou\mdmmdthatagmltypl may
11. Doyounndcmndthatlfyou




"f .‘v. .*‘, & .
14, Has the prosecutor p misedthﬁ*eor she@l@
a. Spesk at sentencing? ™~ a2, 7,
b. Seekqextended term of conﬁnemmt? |
Seakuupuhtxon of parole ineligibili
15. Are you aware that you must pay rwtxmt?g \e)‘c&kt %ﬁi 132
vxctxmwhohnsauﬁ"u'edalossandxfthecourt dsthatyom-d;leor
will be able'in the fittire fixpay 1 "ﬂ ,

ety & — -

17. Do you understand that 1fyouarenotaUmted States cxtxzen ornntmnal

5 ' o iR

you may be deported b vu-tue ea of guilty? - "

18, Have you discussed wi “%gﬂ docmg-mﬂgg ‘@ NES\]S\-% o .

19¢ Are you giving up your right at’sentence gue that there are charges  *
you pleaded lmlty to for which you cannot be givena separate senterice? [ YES)

i ot.’ner promises or repm that have been }o{?ﬁ %r\oec'mor your dcfmse
-, anyone elmhxs plea of gmlty ‘

Do ————

* '1 ——— — NN o

. ",. dz‘m
21 mvem rom &‘.‘ll ’_k . 9 .. n -.;g ;71. v fny
in order to causs you ¥ pleafguilty? ¥t o ,,., :
ZZ&Doyou\mdmhﬁthntheJ' ¢ it bounkd yy o “ ong *
of th* prosecutor and that the jRGgias the Qgh i eabeforesc ing-
you and the right to impose a'ge#)s tef R ’“ » / :
zat i ge glci 1 scvcrc scmc"aeupn
. 1 ‘ ! | ol Fi :
§ Doyouundemand Hatplyo totake Ot k ot} fplea of guﬂt\ bc.au&
ofthejudgessentence [Trat Wthi u say in £ cefthcguJ\r a
cannot be used against you at R .

~y

i 15 9.
'edwzththeadeeyou pe received from youy Iav cr“.’__

.

'm-pluhmemunomemnco wmmormemmsenﬂce he g o.ndxmpose independent of
the gosdutor's mom?:ndnﬁon. Accorclduy the &wphnimwpmsorm for Non-Neg3tited Pleas” has been completed.

VU by g,

Mom;mm-wm’ 62003 4 (
ot T gats” Corrected December 31, 2 . page 3 of 3
." v Ry, s ~ Bl ‘—L_** A




Unswomn Falsification to Authorities

Theft by Deception

Itis, tharefore, on 4/15/05 ORDERED and ADJUDGED that the defendant is senienced as foliows:
Ct.1- Probation: Three years(3). Probation may be terminated after 2 years if restitution is paid in full.

[J The defendant is hereby sentenced to community supervision for life.

[J The defendant is hereby ordered to serve a year term of parole supervision which term shall begin as soon as defendant
completes the sentence of incarceration.

O The court finds that the defendant’s conduct was characterized by a pattem of repetitive and compulsive behavior.

[J The court finds that the defendant is amenable to sex offender treatment.

[0 The court finds that the defendart is willing to participate in sex oiander treatmant.

B2 The defendant is hersby ordered to provide a DNA mmmnmmmmmammm

O nummmummumbummm
[J Defendant is 1o receive credit for ime spent in custody (R. 3:21-8). e {:%

[J Defendant is % receive gap time credit for ime spent in custody e = | DATEFromTe)
(NJ.S.A. 2C:44-5b(2)). DATE: (From/To)

Total Custodial Term Tota! Probation Tem 3 yrs.

11a
-m-!"'"""




State of New Jersey v. Charfes A. Watkins il 88..¢ 581088 Ind/Acc#  |nd: 04-01-0008-S
Total Fine § if any of the offenses occurrad on or after July 9, 1987, anc is for a violation of
Total RESTITUTION § 35 or 36 of Tite 2C, "d

‘offense occurred December 1) A mandatory Drug Enforcement and Demand Reduction (D.E.D.R.) penaity is
mmaw-mmmﬁm'& imposed for each count. (Write in # times for each.)
mmumuu?“?x;mn?m- 1" Degree @ $3000 4" Degres @ $750

ofiense January —— Degree @$2000 __ Disorderly Persons or Potly
1mu$&ma‘1&?«?~.m" — 3"Degree @ 8170 Discrdery Persons @ $500
penalty is noted. Assessment is $25 if offense is before Total DEDR. s

January 9, 1988)
3 Court further Orders that collection of the D.E.D.R. penaity be suspended upon
[0 Assessment imposed on defendant's entry into a residertial drug program for the term of the program.
count(s) Ct.1 2) A forensic laboratory fes of $50 per offense is ORDERED. ____ Offenses @ $50.

is $50. sach. Total Lab Fee §

3) Name of Drugs invoived ___
Totai VCCB Assessment $50, 4) A mandatory driver's license suspension of ____ months is ORDERED.

instaliment payments are due at the rate of The suspension shall bagin today, ___andend ___.
$ per Driver's License Number ____
(F THE COURT IS UNABLE TO COLLECT THE LICENSE, PLEASE ALSO COMPLETE THE
beginning _____ FOLLOWING.)

(Dats) Defendant's Address _____
Eye Color Sex ____ Date of Bith  3/10/86
3 The defendant is the holder of an out-of-stats driver's icense from the following
jurisdicion ____. Driver's License Number ____
[ Defendant's non-resident driving privileges are hereby revoked for ____ months.
I e offense occummed on or efier Februsry 1, 1983 but wes before March 13, 1995 and the sentence is © probation or © & stete comectional facilty, ¢ transaction lee of up
10$1.D0 Is ordered for aach occasion when s payment or instaliment peyment is made. (P.L. 1962, c. 169). ¥ the offenss cocued on or after Mewch 13, 1906 end the
“hbMahMMMWd“M.NMMnwbdw.uﬂbuhu
occasion when 8 payment is made. (P.L 1996, c. 9).

¥ the ofionse occurmed on or after August 2. 1093, & $75 Safe Neighborhood Servicss Fund sssessment is ordeed for each conviction.
(PL 1983, c.220) $75.

¥ the offense occurved on or after January 5. 1994 and the sentence s 10 probation, s fee of up 10 $25 per month for the probetionary tenm is ordered.
(PL. 1983, c. 275) Amountpermonth §_____. .

¥ the crims ou.arred on or sfer January 8, 1997, & $30 Law Enforcement Officers Training and Equipment Fund penalty is ordered. $30.

¥ the crime occurred on of sfter Mey 4, 2001, and the defendant hee been convicisd of aggravated sex: sl sssault,

mmwu*u.un-mu-uwwmmumn endengering
duﬂlanxmc-umcum-nbaium—dwwuzmmunu-n-w.ummu

x:tn.m.ﬁnpn-uzmuuummnacnun-mnmunmuun—tmw
nmomumum.ummumnumm-mma—-ummmmumu

prosiagion
@ach of theve offenses.
Name (Court Clerk or Person prapari g this formy Tetaphone Nurder Name (Aomey for Desencan: st Sentencing)

Isabella Provost - (609) 571-4155 Christopher G. Hewitt, Esquire
STATEMENT OF REASONS - Include ail applicable aggravsting and mitigating factors

Defendant, age 38, entered guilty plea to theft by deception, based upon hic receipt of unempioyment benefits while
employed for a pariod of 5§ months. This is his first upper court conviction.
. Aggravating factors: Need for deterring defendant and othars from violating the law; the offense involved deceptive
practices committed against a division of State goverment .

Mitigating factors: Defendant will compensate victim for his conduct; he has 2 prior disorderty persons offenses, but
no prior indictable convictions; he is particulary likely to respond affirmativerty to probationary treatment.

The court finds the mitigating facotrs outweigh the aggravating. Under all circumstances a term of probation
conditioned upon restitution is found to serve the interests of justice.

J:;:/( % Youlos
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SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
IND. NO(S8). 04-01-0008

STATE OF NEW JERSEY, : CRIMINAL ACTION
Plaintiff-Respondent, : NOTICE OF APPEAL
v.

CHARLES WATKINS,
Defendant-Appellant.

PLEASE TAKE NOTICE that the defendant, Charles Watkins,
confined at Mercer County Correction Center, P.O. Box 8068,
Trenton, New Jersey 08650 appeals to this Court from the final
order denying appeal of PTI Rejection entered on February 22, 2006
in the Superior Court, Law Division, Mercer County, by the

Honorable Maria M. Syper.
YVONNE SMITH SEGARS

188,
t Deputy” Public Defender
Intake Unit

The undersigned certifies that the requirements of R. 2:5-3(a) have
been complied with by ordering the transgrip on March 29, 2006
indicated on the accompanying transc #3)/ form(s) and that
a copy of this Notice has been mai)é S £ribunal designated
above.
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Euzaszra, NJ 07202
(928) 436-0001
(908) 436-0002 Fax

S¢ habla espansi
July 22, 2004 |

Honorable Maria M. Sypek, P.J.S.C.
Mercer Conmty Superior Court

209 South Broad Street

P.O. Box 8068

Trenton, New Jersey 08650-0068

Re: State v. Charles Watkins, ITT
Indictment No: 04-01-0008
PTI Rejection Appeal

Dear Judge Sypek:

Please accept this letter brief in lieu of a more formal memorandum supporting defendant’s
motion for acceptance into the Pre-Trial Intervention Program.

STATEMENT OF FACTS

Chauies Watkins is a (38) thirty-eight year old man who was born and raised in Trenton,
New Jersey. On or about January 29, 2004, a State Grand Jury indicted Mr. Watkins, charging
him with Theft by Deception, third degree. More specifically, it is alleged that during the time
period of January 1999 through May 1999, defendant improperly received unemployment
benefits in the amount of $5,670 (a total of $7,712.78 including taxes and penalties). To date,
Mr. Watkins has paid restitution in the amount of $102.00. .

: Upon being indicted, Mr. Watkins applied to the Pre-Trial Intervention Program (PTI)
and was accepted by the Mercer County Criminal Case Management. Subsequently, on April 19,
2004, the Deputy Attorney General rejected Mr. Watkins® admission into the program in a letter
attached as Exhibit A. Defendant now moves to appeal that rejection. In support of his appeal,
the Defendant offers the following information.

As noted, defendant was born and raised in Trenton, New Jersey having attended the
Trenton School system and receiving his High Schooi Diploma from Trenton Central High
School in 1984. During this time, his father, Charles Watkins Sr., contracted prostate cancer and
was forced to take an early retirement from Trenton Psychiatric Hospital after (20) twenty years

14a




of service due to the advanced progression of the cancer. Despite his protracted battle, the
disease spread to his brain and spine, finally killing his spirit in 2001. Prior to his death, Charles
Watkins Sr. was confined to a wheelchair and needed constant essistance, provided by the
defendant. During this time frame, not only was Charles Watkins, III giving around the clock
care to his father, Mr. Watkins was responsible for the full time care of his mother, Pauline
Watkins and brother, Larry Steel, both diagnosed as being terminally ill.

Specifically, Pauline contracted cancer of the bladder and ultimately died on April8,
1996. Defendant’s Urother, Larry Steele, contracted the HIV virus in the early 1960°s due to
intravenous drug use. Ultimately, the virus advanced to full blown Aids, causing liver faiiare.
Larry died on March 23, 1996, just (2) two week before his mother. Both family members died at
defendant’s home and under his care. Not only did he support them physically and emotionally,
but financially as well.

Defendant has extremely strong commitment to family. Aside from the care and
compassion provided to his mother, father, and oldest brother, defendant took in his youngest
brother, Curtis Watkins, Jr. and his (2) two children Dominique, age (8) eight and Curtis, age (5)
five. Curtis Sr. has battled a drug addiction for many yeais and is losing. Recently losing his
home, Curtis and his (2) two young children would have been put out ino the street if not for the
kindness of defendant. Charles provided not only a roof over their heads and food on the table,
but provides a stable environment and a steady parental figure to these kids. Aside from the
financial commitment extended to Curtis, defendant made sure that his brother entered a long
term rehabilitation center and is finally completing a stay at the “Carrier Clinic”. I am advised
that the children’s mother is also an addict and has no contact with the kids. Certainly, she
provides no financial support towards their care.

Notwithstanding the above personal setbacks, defendant has provided himself with an
education and has a strong work history, In 1985, defendant received a certificate from Mercer
County Community College for Secretarial and Clerical Skills. After working several unfulfilling
office jobs throughnut the Trenton area, defendant re-entered school in Philadelphia attending
the “Art and Fashion Institute of Pennsylvania”, studying Fashion Merchandising, Marketing and
Desigr, receiving an additional certificate in 1987.

In 1988, defendant was hired by the Trenton Psychiatric Hospital as a Human Service
Assistant. Soon thereatter, defendant was promoted to a Human Service Technician where be has
worked for over the last (14) fourteen years. In 1998, due to the massive State downsizing and
financial pressure, defendant was temporarily laid off. It was during this time frame that
defendant re-entered Mercer County Community College to study Culinary Arts. Ultimately,
defendant completed an extensive program through Rutgers University, graduating with Honors.
In the summer of 1999, defendant’s job at Trenton Psychiatric Hospital was re-extended to him,
at which time he worked full time and completed advanced credits at school, again graduating
with Honors.

Subsequently, defendant started applying his skills and talents at the Trenton Psychiatric
Hospital cooking for his clients and promoting an over-all better living environment. Defendant
also started an off-site catering business called “Treasured Memories Catering” through the
Hospital which is benefiting everyone. Clearly, this is a man that loves his job and is extremely
devoted to his colleagues and clients.

Additionally, during his Culinary Arts education, defendant opened the first Culinary
Cafeteria at Mercer County Community College, called the “Lucky 7 Lunch Box”. (The name




was derived due to the fact thst only seven students were able to complete the courses
successfully)

It should be noted that it was during this time frame that the within ofiense was
Defendant has represented that he is extremely willing to make restitution and will
execute a Civil Judgment. Given the fact that he is a state employer, a conviction of this nature
will result in the termination of his employment with Trenton Psychiatric Hospital. Aside from
the obvious financial hardship that would be endured by the defendant, his family member,
specifically his young niece and nephew will suffer as well.

It is acknowledged that defendant has a prior mark on his criminal record, but it also
respectfully pointed out that the charge was only municipal court conviction dating back to 1990,
over fourteen (14) years ago. The crime entailed “receiving stolen property”. This was nota
crime of violence and is extremely old. It is respectfully submitted that given the nature of this
offense and its date, it should not even be factored into considering whether the defendant would
make a good P.T.1. candidate. '

In conclusion it is submitted that there is more to Charles Watkins, III than meets the
eyes. He is a compassionate, motivated hardworking individual that loves his family and is
devoted to his patients. He made a minor mistake in 1990 and has spent the last (14) fourteen
years trying to rebuild his life. In 1999, he made a mistake, but it was one of opportunity, not one
that was premeditated. Defendant is willing to make full restitution, participate in community
service, and successfully meet any and all conditions of PTI. Failure to permit defendant a
chance to prove himself as a good PTI candidate, will result in the termination of his
employment. Aside from the devastating effects same will have upon his dependant family,
defendant will have a conviction on his record, making securing future employment even more
difficult. Withcut a steady income, defendant will be hard-pressed to make timely restitution

payments.

The court is urged to view defendant as a whole person and not to consider the offense in
a vacuum. Defendant has expressed deep remorse and shame for his actions. It is submitted that
he is exactly the kind of candidate that the legislature and Courts contemplated. It is further
submitted that the State’s rejection is capricious and arbitrary and that the Deputy Attorney
General failed to consider all the relevant factors. In support of defendant’s appeal, the following
legal argument and authorities are offered, infra.




POINT |

THE DEFENDANT’S REJECTION FROM PTI IS AN ARBITRARY PATENT AND GROSS
ABUSE OF DISCRETION

The defining imrpose of Pre-Trial Intervention (PTT) is to divert qualified defendant from

prosecution in order to serve the interest of the individual, the criminal justice system and
society. State v. DeMarco, 107 N.J. 562, 567 (1987) (The purpose of PTI includ? deterrence of
criminal behavior via early rehabilitative servwes as an alternative to prosecution while allowing
the limited resources of the traditional criminal justice system to be focused on serious criminal
acts).

Admission into PTI is contingent upon a prosecutor’s evaluation of an applicaﬁt’s
amenability to rehabilitation and the nature of the crime must usually be considered together in
most PTI applications. State v. Mickens, 236 N.J. Super. 264 (App. Div. 1989). “It is fairly
understood that the prosecutor has great discretion in selecting whom to prosecute and whom to
divert to an alternative, such as PT1.” State v. Wallace, 146 N.J. 576, 582 (1996) (citing State v.
Leonardis, 73 N.J. 360, 381 (1977). However, the Prosecutor’s discretion is not unbridled. “If a
defendant can ‘clearly and convincingly establish that the prosecutor’s refusal to sanction
admission into the program was based on a patent and gross abuse of ... discretion, ‘a reviewing
“court may overrule the prosecutor and order a defendant admitted to PT1.” Wallace; 146 N.I. at
582 citing Leonardis, 73 N.J. at 381.

lhe“pdemmdgmnahuuofdiscrcﬁon”mndndmsarﬁculawdmwso
N.J. 84 (1979) as the following:




“Ordinarily an abuse of discretion will be manifest if defendant can show that a
prosecutorial veto (a) was not premised upon a consideration of all relevant factors,
(b) was based upon a consideration of irrelevant or inappropriate factors, or (¢) amounted
to a clear error in judgment... In order for such an abuse of discretion to rise to the level
of ‘patent and gross,’ it must further be shown that the prosecutorial error complained of
will clearly subvert the coals underlying Pre-Trial Intervention.

Id. at 93. See also Wallace, 146, N.J. at 683.

It has also been determined that a case can be remanded for reconsideration by the
prosecutor under the following circumstances:
“A defendant may persuade a court to vacate a PT] rejection and remand to the
_ prosecutor for reconsideration on a somewhat lesser showing. If the reviewing court finds
that the prosecutor’s decision was arbitrary, irrational, or otherwise an abuse of

discretion, but no a patent and gross abuse, and also determines that a remand will serve a
useful purpose’ it could send the case back to the prosecutor.

Wallace, 146 N.J. at 583 citing State v. Dalglish, 86 N.J. 503, 509-11.

In a memorandum dated April 19, 2004, the Attorney General's office rejected Mr.
Watkins admission into PTI based almost exclusively on the “continuing nature of the offense”
and defendant’s minor municipal court conviction dating back fourteen years ago. The rejection’
was entered not withstanding criminal case management's accepting of defendant into PTL

It appears as no consideration was given to the motivation behind the offense. Obviously,
this is not a case wherein Defendant was selling identifications for profit, but rather an act of
desperation to ensure his ability to aid his family and to return to the United States. As noted, his
motivation certainly does not justify his behavior and actions, but certainly should be considered
when reviewing all the circumstances. Moreover, Defendant has no previous criminal record.
Criminal Case Management decided Defendant’s application prior to his being processed by the
SherifP's Department. Due to the fact that Defendant’s lack of a criminal record had not yet been

confirmed, Criminal Case Management has deemed it appropriate to simply reject him, instead
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of simply delaying their decision. It is submitted that Criminal Case Management should be
obliged to reconsider this factor as it can now be confirmed the Defendant does pot have a prior
record.

POINT Il
CHARLES WATKINS IS AN EXCELLENT CANDIDATE FOR PTI

The New Jersey Supreme Court promulgated guidelines for the op-ration of Pre-Trial
Intervention which provides courts and prosecutors with criteria for making decision regarding
PTIL R.3:28. Guidelines 1 and 2 are relevant in this case.

Guideline 2 provides that “[a]ny defendant accused of & crime shall be eligible for
admission into a PTI program.” A defendant is also given the opportunity to present “any facts or
materials demonstrating [his] amenability to the rehabilitative process, showing compelling
reasons for justifying the defendant's admission. And establishing that a decision against
enroliment would be arbitrary and unreasonable. In the instant matter, it appears that the State
tendered no consideration whatsoever to the compelling reasons in support o defendant’s

admission to the guidelines. In support of the defendant’s position, the Court is respectfully

requested to consider the attached reference letters. (Please see Exhibits B through [).
Additionally, attached as Exhibit ] is defendant’s 2003 yearly p.-formance review for his
employment at Trenton State Psychiatric Hospital.

Guideline 1 enumerates the purposes served by PTI:

1. To enable defendant to avoid ordinary prosecution by receiving early rehabilitative
services expected to deter future criminal behavior;

2. To provide defendants who might be harmed by the imposition of criminal sanctions with
an alternative to prosecution expected to deter criminal conduct;

3. To avoid burdsnsome prosecutions for “victimless” offenses;




. To relieve overburdened criminal calendars so that resources can be expend on more
5. To deter future criminal behavior of PTI participants.
Mr. Watkins admission into PTI would fulfill the five purposes of PTI as outlined in Guideline 1.
As a threshold matter, Mr *Vatkins would receive early rehabilitation service that would deter
from criminal behavior. Moreover, Mr. Watkins has essentially ar unblemished record. Mr.
Watkins has absolutely no prior indictable convictions and a municipal court conviction dating
back 14 years ago. Ia those fourteen years, Mr. Watkins enjoyed a consistent work history
working as a employee at the Trenton State Psychiatric Hospital. As a result of the within
offense, Mr. Watkins employment is in jeopardy. It is my understanding that a conviction of this
nsture would result in the termination of Mr. Watkins job.
Second, Mr. Watkins would not have to be harmed by criininal sanctions but instead be
given an alternative to prosecution which would deter fisture criminal conduct. As noted, M.
Watkins is employed, paying taxes, and supporting himself and loved ones. A criminal
prosecution would not only serve to undermine the employment that he has maintained for years
but significantly hinder his ability to pay the outstanding restitution.
Third, Mr. Watkins not only didn’t contemplate that his actions would harm another.

While it is acknowledged that the “State” is the victim, this is not a crime of violence cr a crime
dealing with a specific individual. |
Fourth, the criminal calendar would certainly be relieved from a lengthy trial. If

defendant were in PTI and resources could be properly directed to more serious criminal matters,
such as crimes involving drugs or violence.

Fifth, Mr. Watkins admission would deter future criminal behavior of PTI participants.
He has addressed the situation head-on. PTI supervision and counseling could only benefit Mr.




Watkins, his family, and other participants. It is obvious that he is taking responsibility for his
actions s demonstrated by his willingness to pay the restitution and enter into a Civil Judgment.
iven the fact that the State has failed to cite any other basis for his rejection, but for its

eomtionﬂmﬂnwiﬁhinchﬁguwuc“ongoing”, itispmxmedthattheStateﬁndsMr.

Watkins to be a favorable candidate, otherwise.
As such, we respectfully reques. this Court to order Mr. Watkins into PTL

Based on the foregoing, it is respectfully requested that defendant be permitted to enter

the PTI program.

Respectfully suomitted,
Garces & Grabler

KAS/tcw

cc: Honorable Maryann K. Bielamowicz, J.S.C.
Denise Grugan, Deputy Attorney General
Charles Watkins
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GIVEN THE SERIOUS NATURE OF DEFENDANT'S
CRIME, WHICH CONSTITUTED A CONTINUING
CRIMINAL ENTERPRISZ, AND HIS PRIOR MUNICIPAL
COURT CONVICTION, THE TRIAL COURT'’S DENIAL OF
DEFENDANT'S ENTRY INTO THE PTI PROGRAM WAS
PROPER

CONCLUSION




COUNTER-STATEMENT OF PROCEDURAL HISTORY
On January 29, 2004, the State Grand Jury filed Indictment
No. SGJ489-04-2 (Mercer County Indictment No. 04-01-008-8),

against defendant, Charles A. Watkins III, with third-degree

theft by deception, contrary to N.J.S.A. 2C:20-4 (count one); .nd

fourth-degree unsworn falsification to authorities, contrary to
N.J.S.A. 2C:26-3a (count two). (Dal-3; Dall).! Defendant
pleaded not guilty on April 5, 2004. (Dall).

Following the return of the indictment, defendant applied
for diversion into the Mercer County Pretrial Intervention
(*PTI”) Program. Pursuant to a letter dated April 19, 2004, the
State denied consent to defendant’s entry into the PTI Program.
(Da4-5). After two hearings regarding defendant’s appeal of the
denial of his entry into the PTI Program, the Honorable Maria M.
Sypek, P.J. Cr., affirmed the rejection of defendant’s
application prior to his guilty plea on February 7, 2005. (3T16-
13 to 19; see also Daé6-7). Judge Sypek issued an order
evidencing her 2005 denial of defendant’s appeal on February 22,

2006. (Da6-7). Consequently, Judge Sypek had denied defendant’s

"Da” refers the appendix to defendant’s letter brief.

*1T” refers the PTI hearing transcript dated September 24,
2004.

“2T” refers to the PTI hearing transcript dated November 19,
2004.

"3T" refers to the plea transcript dated February 7, 2005.

"4T" refers to the sentencing transcript dated April 15, 2005.

"PSR" refers to defendant’s Adult Presentence Report.
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appeal prior to his pleading guilty. (Compare 3T16-13 to 19; Da6-

7 with Dbll n.2). Her order however was dated after defendant’s

plea and sentencing.
On February 7, 2005, defendant entered a conditional

retraxit guilty plea before the Honorable Maryann K. Bielamowicz,

J.S.C. (Da8-11). On April 15, 2005, Cudge Bielamowicz sentenced

defendant to three years probation conditioned on his paying
restitution of §7,619.78, less any credits defendant might be
due. (4T6-15 to 23; Dal2). If defendant paid the rest;tution in
less than three years, his probationary term would terminate
after two years. (4T4-24 to 5-6; Dall). Count two of the
indictment was dismissed in accordance with the plea agreement.
(3T3-19; Da9; Dall). Defendant was ordered to provide a
bioclogical sample for DNA testing. (4T7-8 to 9; Dall). All
appropriate fines and penalties were assessed. (4T7-4 to 9;
Dall).

Pefendant filed a Notice of Appeal on April 4, 2006.
(Da13).

COUNTER-STATEMENT OF FACTS

Beginning in May 1998, defendant was temporarily laid off
from Trenton Psychiatric Hospital and began receiving
unemployment insurance (“UI”) benefits. (Da4). His UI benefits
were extended a second time under the “Additional Benefits During

Training Program” (“ABT”), whereby certain eligible unemployment




claimants may obtain &n extension of benefits while pursing
education and job training skills to enhance their employment
opportunities. Ibid.

In 1999, defendant pursued a community college degree while
receiving UI benefits under the ABT Program. However, he
knowingly failed to report his re-employment with Trenton
Psychiatric Hospital tc the Department of Labor (“DOL”). (3Ti2-
12 to 14; Da4).

From January 23 through May 22, 1999, defendant cashed nine

unemployment checks, amounting to $5,670 in UI benefits. (Da4).

Based on his earnings at Trenton Psychiatric Hospital, defendant
was not entitled to any of these UI benefits. (Da4-5). When
defendant received DOL’s bi-weekly certifications in the mail
regarding his eligibility for UI benefits, he certified that he
was unemployed. (3T15-8 to 10). Defendant, however, knew that
he was required to report his income from Trenton Psychiatric
Hospital. (3T12-18 to 15-25).

Prior to indicting defendant in 2004, the DOL sought to
resolve this matter civilly by sending notices to defendant’s
home address regarding its claim. (2T3-11 to 14). 1In addition,
a September 22, 2000 fact-finding hearing was scheduled for
defendant in which the State would have presented its claim to
him and a repayment schedule would have been established. (2T3-

15 to 22). Defendant neither appeared for the hearing nor




contacted the DOL. (2T3-23 to 4-1). A DOL investigator also
attempted to contact defendant by telephone to no avail. (2T4-2
to 20). Defendant made nc voluntary payments toward his
obligation prior to his indictment. (2T4-20 to 5-3).

Defendant was indicted on January 24, 2004, for theft by
deception and unsworn falsification to authorities. (Dal-3;
Dall). Thereafter, he applied for and was accepted into the
Mercer County PTI Program. (Da4). In a letter dated April 19,

2004, the State did not consent to defendant’s entry into the PTI

Program because (1) his crime constituted a continuing criminal

enterprise in which defendant cashed nine unemployment checks
over a four-month period in which he lied about his employment
status; (2) he had a prior municipal court conviction in 1990 for
receiving stolen property; and (3) he was a public employee.
(Da6-7). The State dropped defendant’s status as a public
employee from its justification and relied on the two former
reasons. (2T2-23 to 7-7; Daé).

Judge Sypek affirmed the State’s rejection of defendant’s
entry into PTI based on the State’s two remaining reasons in a
ruling prior to his guilty plea on February 7, 2005. (3T16-13 to
19; gee 2lso Da6-7). She issued an order evidencing her 2005
denial of defendant’s appeal on February 22, 2006. Ibid.

On February 7, 2005, defendant entered a conditional

retraxit guilty plea before Judge Bielamowicz. (Da8-11). On




April 15, 2005, she sentenced defendant to three years probation
conditioned on hies paying restitution of $7,619.78, less any
credits defendant might be due. (4T6-15 to 23; Dal2). 1If
defendant paid the restitution in less than three years, his
probationary term would terminate after two years. This appeal
follows.

LEGAL ARGUMENT

POINT I

GIVEN THE SERIOUS NATURE OF DEFENDANT'’S
CRIME, WHICH CONSTITUTED A CONTINUING
CRIMINAL ENTERPRISE, AND HIS PRIOR MUNICIPAL
COURT CONVICTION, THE TRIAL COURT’S DENIAL OF
DEFENDANT'S ENTRY INTO THE PTI PROGRAM WAS
PROPER.

Both the trial court and the State properly reiected
defendant’s entry into the PTI Program because his fraud against
the Unemployment Insurance Fund was part of a continuing criminal

enterprise over a four-month perird and he had a prior municipal

court conviction. Defendant has failed to demonstrate that there

were compelling reasons that would justify his admission into
PTI, to establish by clear and convincing evidence that the
State’s denial of his admission was a patent and gross abuse of
discretion, or to prove that the trial court erred in affirming
this denial. This Court should affirm the denial of defendant'’'s
entry into the PTI Program.

Here, defendant was charged third-degree theft by deception,

punishable by three to five years imprisonment, because he

-5-




illegally received nine unemployment checks over a four-month
period from January 23 to May 22, 1999. (Dal-4; Dall; gee
N.J.S.A. 2C:43-6a(3)). He was also charged with fourth-degree
unsworn falsification to authorities, punishable by a fixed term
of imprisonment not exceeding 18 months, because he submitted bi-
weekly certifications to the DOL falsely claiming that he was
entitled to unemployment benefits when in fact he was not. (Dal-
3; Dall; gee N.J.S.2. 2C:43-6a(4)).

The State initially justified the denial of defendant’s
entry into the Mercer County PTI Program because (1) his fraud
over a four-month period in which he illegally cashed nine
separatz unemployment checks constituted a continuing criminal
enterprise within the ambit of Guideline 3(i) (2) of Rule 3:28;
(2) he had a 1990 disorderly persons municipal court conviction
for receiving stolen property; and (3) he was a public employee.
(Da4-5). The State dropped defendant’s status as a public
employee from its justifications and relied on the two former
reasons. (2T2-23 to 7-7; Dasé).

The PTI Program exists as an alternative means for the

prosecutor to dispose of cases by diverting certain criminal
defendants from formal prosecution. State v. Nwobu, 139 N.J.
236, 240 (1995); State v. Leonardis (I), 71 N.J. 85, 89 (1976).

Because the very essence of PTI is its function as an alternative

procedure, a prosecutor is under no obligation to utilize the PTI




option in every instance in which it is available. §State v.
Kraft, 265 N.J. Super. 106, 114 (App. Div. 1993). PTI is
intended to supplement the criminal justice system when
traditional prosecution would be ineffective, counterproductive,
or unnecessary. l1bid. The PTI Program’s standards and
guidelines are defined in N.J.S.A. 2C:43-12 and Rule 3:28.
Additionally, Guideline 3(i) (2) of Rule 3:28 provides that
those defendants charged with crimes that were part of a
continuing criminal business or enterprise should generally be
denied access into PTI. This limitation creates a presumption
against admittance into PTI, generally disqualifying defendants
engaged in a continuing criminal enterprise absent compelling
facts. State v. Baynes, 148 N.J. 434, 443 (1997). The Supreme
Court of New Jersey has interpreted this statutory language to
mean "it is appropriate to reject a PTI application because of
the nature of the offense when the Guidelines express a
presumption against PTI.” State v iiguiri, 158 N.J. 28, 35
(1999) ; Baynes, supra, 148 N.J. at 447. Furthermore, to rebut
the presumption against admittance, defendant must show
"compelling reasons" to be admitted into PTI. Caligquiri, supra,
158 N.J. at 36; Nwobu, supra, 139 N.J. at 252. To establish
compelling reasons for admission, defendant must make a showing

greater than that he is a first-time offender and has accepted

responsibility for the crime. Nwobu, supra, 139 N.J. at 253.




Specifically, defendant “must demonstrate something extraordinary
or unusual, something ‘idiosyncratic,’ in his or her background.”
id, at 252.

The decision for admittance into PTI lies within the
prosecutor’s discretion. State v. Leonardis (II), 73 N.J. 360,
381 (1977). Because there is a close relationship between the
PTI Program and the prosecutor's charging authority, “courts
allow prosecutors wide latitude in deciding whom to divert into
the PTI Program and whom to prosecute through a traditional
trial. The deference has been categorized as ‘enhanced’ or
‘extra’ in nature.” State v. Negran, 178 {.J. 73, 82 (2003). 1In
fact, the Supreme Court of New Jersey “has announced that there
is an expectation that a prosecutor's decision in this regard
‘rarely will be overturned.’” Kraft, supra, 265 N.J. Super. at
111 (quoting Leonardis II, supra, 73 N.J. at 380 n.10). Thus,
the scope of any review, in actuality, is severely limited and
exists “‘to check only the most egregious examples of injustice
and unfairness.’” Ibid. (quoting Leonardis II, supra, 73 N.J. at
384); gee also Negran, supra, 178 N.J. at 82.

As a general rule, a prosecutor’s rejection may not be
overturned unless defendant can clearly and convincingly
establish that the prosecutor’s decision constitutes a patent and
gross abuse of discretion. Negran, supra, 178 N.J. at 82; Nwobu,
Bupra, 135 N.J, at 246; State v. Motley, 369 N.J. Super. 314, 321



(App. Div. 2004). A patent and gross abuse of discretion has
been defined as "more than just an abuse of discretion as
traditionally conceived; it is a prosecutorial decision that ‘has
gone so wide of the mark sought to be accomplished Ly PTI that
fundamental fairness and justice require judicial intervention.’”
State v, Wallace, 146 N.J. 576, 582-83 (1996) (quoting State v.
Ridgway, 208 N.J. Super. 118, 130 (Law Div. 1985)).

Defendant has a heavy burden when seeking to overcome a
prosecutorial veto of his admission into PTI. Nwobu, supra, 139
N.J. at 246. He must show that the prosecutor’s decision (1)
failed to consider all relevant factors; (2) was based on
irrelevant or inappropriate factors; or (3) amounted to a clear
error in judgment. Negran, supra, 178 N.J. at 83 (quoting State
Y. Bendex, 80 N.J. 84, 93 (1979)).

It is well-settled that the trial court's scrutiny of a

prosecutor's denial of entry into PTI “is normally limited to the

reasons given by tne prosecutor” for his denial. Kraft, supra,
265 N.J., Super. at 112. "Absent evidence to the contrary, it is
[to be] presumed that the prosecutor considered all relevant
factors before rzndering a decision." State v. Dalglish, 86 N.J.
503, 509 (1981). A trial court, therefore, has no authority to
substitute its own judgment in PTI matters for that of the

prosecutor. State v. Von Smith, 177 N.J. Super. 203, 208 (App.

Div. 1980). “This remains so even where the prosecutor's decision




is one which the trial court disagrees with or finds to be
harsh.” Kraft, supra, 265 N.J. Super., at 112-13.

By accepting the State’s reasons for rejecting defendant’s
entry into the PTI Program, i.e., defendart’s fraud was a
continuing criminal enterprise and he had a 19920 municipal court

conviction, the trial court abided by these well-settled

principles. Contrary to defendant’s claims, there was no need

for the trial court to further elaborate with fact-finding, which
would have bezn equivalent to an impermissible de novo review.
Cf. Kraft, supra, 265 N.J. Super. at 113 (this Court found that
the trial court plainly failed to abide by the well-settled
principles of extending deference to the prosecutor and limiting
its review, and instead impermissibly substituted its own
judgmen. for that of the prosecutor and in essence engaged in a
de novo review of the PTI application).

After considering State’s two bases for rejc=ting
defendant’s entry into PTI, Judge Sypek properly affirmed the
State’s decision. (Da6-7). In this case, defendant has failed
to provide any evidence, much less clear and convincing evidence,
that the prosecutor’s rejection of his PTI application was a
patent and gross abuse of discretion. The State properly
considered all relevant factors, including the seriousness of
defendant’s fraud, the integrity and preservation of the

Unemployment Insurance Fund, the “continuing criminal enterprise”




nature of his fraud and his prior criminal record. Thus,
defendant’s reliance on State v. Munos, 305 N.J. Super., 9 (App.
Div.), certif. denied, 152 N.J. 186 (1997), where the State’s

justification for its rejection of the PTI application was based
on the nature of the offense alone, is unavailing. Here,

defendant’s prior criminal record and his involvement in a

continuing criminal enterprise invoke the presumption against his

adwittance into PTI. N.J.S.A. 2C:43-12a; R. 3:28, Guideline
3(i) (2). Defendant has failed to present compelling reasons to
rebut this presumption.

Defendant cashed nine unemployment checks over a four-month
period in which he certified to the DOL that he was unemployed
when in fact he was not. Therefore, defendant received an income
from his job and $5,670 in unemployment benefits while he pursued
a community college degree through the DOL’s “ABT” Program, which
represented a second extension of unemployment benefits to him.

Defendant’s collection of a substantial &anount of money over
a four-month period in which he repeatedly and fraudulently
cashed unemployment checks constituted a continuing criminal
enterprise within the ambit of Guideline 3(i) (2) of Rule 3:28. A
“continuing criminal enterprise” consists of a course of conduct
*involving a series of transactions continuing over a period of
time.” State v. Imbriani, 280 N.J. Super. 304, 317-18 (Law Div.
1994), aff’'d, 291 N.J. Super. 171 (App. Div. 1996). ™It is a




defendant's repetitive criminal activities which provide a

negative implication when rehabilitation is considered.” Id. at

318. A “finding of a continuing criminal enterprise is generally
sufficient justification for rejection from pretrial
intervention.” Leonardis (II), supra, 73 N.J. at 382; Imbriani,
supra, 280 N.J. Super. at 317-18.

Defendant does not deny that his fraud was a continuing
criminal enterprise. Rather, he attempts to excuse the
continuing criminal enterprise nature of his crime by pointing to
others who defrauded the State with respect to welfare benefits
for a longer period of time. See Dbl3-14; State v. Mickens, 236
N.J. Super. 272, 273-74, 276 n.2 (App. Div. 1989) (Mickens
illegally received $15,000 in welfare benefits for 27 months
during a five-year period).

Defendant’s fraud was, at bottom, a continuing criminal
enterprise. He repeated his fraudulent act of obtaining
unemployment benefits to which he was not entitled by cashing
nine checks and mailing bi-weekly false certifications to the DOL
that he was entitled to this money when he knew he was not.
Because defendant committed this fraud over and over again, all
while he earned an income from his job, his conduct constitutes a
continuing criminal enterprise that demonstrates a lack of
amenability to rehabilitation. gSee generally, Imbriani, supra,
280 N.J. Super., at 318 (“(w)lhether the conduct occurred on a




daily, weekly, monthly or some other basis, it is clear that
every day during that five-year period [Imbriani] knew that he
had performed and was continuing to perform illegal acts and was
receiving monies to which he was not entitled”).

Defendant’s lack of amenability to rehabilitation was also
demonstrated when he ignored several opportunities to address the
theft of these unemployment benefits civilly by, at a minimum,
participating in a fact-finding hearing and working out a
repayment plan with the State. (2T3-4 to 4-1). After defendant
failed to attend that hearing, an investigator attempted to
contact defendant by telephone. Defendant still did not respond.

(2T4-2 to 18). From the time the DOL ceased providing

unemployment benefits to defendant in May 1999 until the time he

pleaded guilty in February 2005, defendant had not made one
voluntary repayment of these funds. (2T4-20 to 25). It is as
the 3tate stated at the hearing on November 19, 2004 -- defendant
has “had every opportunity pre-indictment to handle this. This
is indicative of someone whose character is not amenable to
rehabilitation and should go through the ordinary criminal
process.” (2T4-20 to 5-3). Thus, defendant’s individual
characteristics as the offender were surely considered by the
State, which resulted in its rejection of defendant’s entry into

PTI. Leonardis I, supra, 71 N.J. at 102.

Curiously, defendant does not articulate in any way why he




failed to resolve this matter civilly. 1In other words, defendant

ignored the State’s requests to address his fraud and repay these

funds in the hopes that he cculd get away with his crime and keep
the money. Imbriani, supra, 280 N.J. Super. at 318 (“[e]ach new
act of misappropriation confirmed those which had preceded it,
and demonstrated the abserce of remorse, the unlawful intent, and
his belief that he could continue to do so with impunity.
Nk

The State sought criminal prosecution against defendant only
as a last resort. Defendant should not be allowed at this late
juncture to avoid criminal prosecution by entering PTI and
repaying these illegally obtained unemployment benefits, which he
could have done earlier when the State sought civil redress
against him. To allow defendant to enter PTI would establish a
disincentive for others to handle these matters early before
prosecution. Civil resolution of the State’s claims benefits
defendants in that criminal prosecution is avoided and less
interest is accrued; the State and the public benefit because
these illegally obtained unemployment benefits are repaid much
sooner than they otherwise would be after the criminal process
has begun. Therefore, the value of PTI treatment for defendant
was outweighed by the public need for prosecution, given his
refusal to even acknowledge the State’s claim during the civil

remedies phase. See N.J.S.A. 2C:43-12e(14); N.J.S.A.




2C:43-12e(17) (“the harm done to society by abandoning criminal
prosecution would outweigh the benefits to be derived by society
from the channeling of this defendant into PTI”). 1In this case,
the State appropriately determined that the public would benefit
most from prosecution rather than diversion.

Additionally, defendant’s case is completely inapposite to
the welfare fraud case of Mickens, supra. In that case, Mickens,
a single mother of three children, illegally received $15,000 in
welfare funds and food stamps for 27 months during a five-year
period because she had “trouble making ends meet.” Id., at 274,
276 n.2. She and her children lived in undesirable housing. Id.
at 274. For n time she lived in an apartment at her mother'’'s
house, but that house was sold and the rent increased to an
amount beyond her capacity to pay. Ibid. She eventually was

able to obtain an apartment in public housing. lbid. Several

months after she received the last improper welfare payment, she

obtained a career position at Merrill Lynch. Ibid.

Given the above, this Court found that Mickens had
demonstrated a compelling reason for entry into the PTI Program.
Id. at 278. Defendant has not. Unlike Mickens, he has a prior
criminal record for receiving stolen property, which like theft
by deception, involves stealing and dishonesty. Moreover, the
State’s consideration of his 1990 conviction was not “absurd.”

Contra Dbll. “Although there are no explicit per se rules




excluding offenders from PTI eligibility, the statute provides
that ‘supervisory treatment should ordinarily be limited to
persons who have not previously been convicted of any criminal
offense under the laws of New Jersey, or under any criminal law
of the United States([.]’ N.J.S.A. 2C:43-12a.” State v. Brooks,

175 N.J. 215, 224 (2002). The Supreme Court has ruled that an

applicant’s criminal and penal violations, history of juvenile

and adult arrests and anti-social behavior all may be considered
by the prosecutor. Negran, supra, 178 N.J. at 84. Thus,
consideration of defendant’s 1990 municipal court conviction for
receiving stolen property was proper.

It is critical to note that defendant was arrested on
February 8, 2004, for interfering with the police. (PSR at 6).
He was convicted on April 13, 2004. Ibid. Even though the State
did not consider the 2004 conviction in its decision to reject
defendant’s ertry into the PTI Program, that conviction clearly
undermines defendant’s claim that he had been deterred from
further criminal activity since 1950. (Dbll). Consequently, at
the time the State wrote its April 19, 2004 letter denying
defendant’s entry into PTI, he had two municipal court
convictions, not one. Thus, defendant’s reliance on State v.
Fitzsimmons, 291 N.J. Super. 375 (App. Div.), certif. denied, 146
N.J. 568 (1996) is misplaced because defendant has not been

deterred from further criminal conduct.




In any event, the State based its decision on the sole 199%°C
conviction, which meant that defendant was not a first time
offender. As this Court recently stated, “the ‘interests of
society may justify the denial of an application for admission
into PTI even though a defendant has led an exemplary life except

for the conduct which forms the basis of the pending criminal
charges.’” Motley, supra, 369 N.J. Super. at 321 (quoting State

v. Seyler, 323 N.J. Super. 360, 370 (App. Div. 1999), aff’'d, 163
N.J. 69 (2000)). Defendant has not led an exemplary life given

his 1990 and 2004 convictions.

Also unlike Mickens, defendant has provided no explanation
as to why he continued to receive these illegal unemployment
benefits and how he utilized this money. Mickens used the
illegal welfare funds to make ends meet and to remove her
children from undesirable housing. Defendant continued to
receive unemployment checks while he worked at his position at
Trenton Psychiatric Hospital and went to college at the expense

of the Unemployment Insurance Fund. Thus, defendant used these

illegally obtained unemployment benefits to “pad his income” and

to open his own catering business. See Db9 (defendant indicates
that after he resumed working at the hospital, he opened an off-
site business called ‘'Treasured Memories Catering’”); Mickens.
supra, 236 N.J. Super. at 277. Defendant did not make one

voluntary payment prior to his guilty plea, even though he had an




opportunity to set up a repayment plan during the civil process
against him. Defendant had an opportunity to show true
remorsefulness by handling this matter civilly. He ignored the
State until it proceeded against him criminally. Thus, the State
accorded proper weight to defendant’s failure to respond to the
State’s prior attempt to handle this issue civilly; dufendant'’s
failure unequivocally demonstrated his lack of amenability to
correction and responsiveness to rehabilitation. Because the

State accorded proper weight to these two factors, defendant’s

reliance on State v. Hoffman, 224 N.J. Super. 149 (App. Div.
1988) and State v. Burger, 222 N.J. Super. 336, 341 (App. Div.

1988) , where the State did not properly weigh factors, is

misplaced.

Lastly, ate v , 107 N.J. 562 (1987) is completely

inapposite to the facts of this case where the issue was whether

the prosecutor could conlition DeMarco’s entry into the PTI
Program on his resignation from the Newark Police Department
where he had worked as a police officer for 27 years with an
unblemished record. The Supreme Court found that a prosecutor
could consider whether the purposes of PTI could be served
through counseling, community service, cr some other condition.
Id. at 572-73. Such alternatives would have been inappropriate
in this case where defendant stole unemployment benefits which

must be repaid to protect the integrity of the Unemployment




Insurance Fund. The State instituted criminal proceedings
against defendant only as a last resort to obtain repayment of
the unemployment benefits he stole.

Given all of the above, defendant has failed to rebut the

presumption against admittance into PTI. He has failed to show

compelling reasons justifying his admission into the Program, and

he has failed to demonstrate, by clear and convincing evidence,
that the State’s refusal was a patent and gross abuse of
discretion. The decision to deny defendant’s PTI application
should be upheld.

Finally, the State emphasizes that defendant received a
generous plea bargain of three years probation and restitution of
the amount of unemployment benefits he stole. And he could
reduce his period of probation by paying early. The State took
defendant’s purported mitigating factors into account when it
offered him such a generous plea offer. Considering the serious
nati-e of his crime and his criminal record, he was rather
fortunate to receive the deal that he did.

In conclusion, Judge Sypek properly found that the State’s
rejection of defendant’s PTI application was proper. Her ruling

should be affirmed.




CONCLUSION

For the foregoing reasons, the State respectfully urges this

Court to affirm the denial of defendant’s application for
diversion intc Mercer County’s Pretrial Intervention Program.
Respectfully submitted,
ANNE MILGRAM
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