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1 St. v. Josh Pompey, 2-11-98 

2 M 0 R N I N G S E S S I 0 N 

3 (The following takes place outside the presence of the 

4 jury.) 

5 MR. SANTULLI: James Santulli, Assistant Prosecutor, 

6 for the State. 

7 MR. SCALITI: John Scaliti, Assistant Prosecutor, for 

8 the State. 

9 MS. PEIFFER: Sharyn Peiffer, Assistant Prosecutor, 

10 for the State. 

11 MR. KLEINER: Eric Kl einer for Mr. Pompey. 

12 THE COURT: I guess we were on to the tes timony of 

13 Dr. -- is Wulach resolved or not? 

14 MR. SCALITI: No, your Honor. We made a motion to bar 

15 HIM and Dr. Ofshe. 

16 THE COURT: Certain parts we took care of the other 

17 day of Wulach, didn't we? 

18 MR. SCALITI: About the MRI, the State's rebuttal 

19 testimony on the testing. 

20 THE COURT: Right. 

21 MR. SCALITI: Initially the State would incorporate by 

22 reference its briefs filed in this matter, specifically the 

23 March, 1997 briefs on Dr. Wulach and January, 1998 brief with 

21 res pect to Dr. Ofahc. 

25 Initially, procedurally, the State would strenuous ly 
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1 object to Dr. Ofshe testifying. Simply put, this testimony is 

2 time barred. 

3 Judge Parsons entered an order on the 11th of April, 

4 1996 requiring defendant to supply the State with a report from 

5 Dr. Richard Ofshe in a timely fashion with the Court reserving 

6 on the issue of whether or not that testimony would be 

7 admissible. 

8 We didn't get a report, your Honor, until November 5, 

3 

9 1997, approximately over eighteen months afterward, and that was 

10 right before opening statements. It's clear that defense has 

11 flaunted Judge Parsons' order . 

12 Moreover, your Honor, today we get a letter from Mr. 

13 Kleiner expanding or basically mutating Dr. Ofshe's proposed 

14 testimony. 

15 In this letter we hear for the first time Dr. Ofshe is 

16 going to testify with respect to evidence at trial ~o opposed to 

17 evidence that Josh Pompey tol him during their interview. And 

18 that's specifically the bottom of page two and three of the 

19 letter of today. 

20 It's clear, your Honor, that the Court rules dictate 

21 discovery be made timely. There's a specific order in this 

22 instance. We've been prejudiced. We haven't been able, 

23 obviously, especially given your Honor's recent ruling, to have 

24 f~~tha~ tc5tlug uvuu. w~ haven't procured a talse contesa1on 

25 expert. And this type of testimony, your Honor, it's cumulative 
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1 given Dr. Wulach's proposed testimony and it would be an undue 

2 consumption of time, I ttink, at this point to have at this 

3 stage a hearing regarding this field. 

4 I want to preserve certain substantive comments with 

5 respect to Dr. Ofshe but -- the basis for his testimony, his 

6 interview with defendant I didn't receive until approximately a 

7 week -- I think two weeks ago. Mr. Santulli just advised me. 

8 Given all that, we submit it ought to be barred as a 

9 matter of procedure. 

10 This ruling would not unduly prejudice defendant in 

11 that Dr. Ofshe's testimony to the extent it's even admissible, 

12 which obviou~ly we're going to get into later, is cumulative 

4 

13 because Dr. Wulach basically has issued two reports on a timely 

14 basis stating much of what we believe the limited nature of this 

15 testimony would be permissible. 

16 Turning to the substance of the matter, your Honor, it 

17 is the State's position an a lysis of Dr. Wulach's reports 

18 which we've supplied the Court indicate that to analyze it, you 

19 really have to break it into four separate components, four 

20 subgroups, if you will. The first subgroup being Dr. Wulach's 

21 actual testing of defendant which showed that he had a low IQ, a 

22 coping personality disorder. And his testimony that in general 

23 individuals like this might be more susceptible than other 

21 ! nd!•!dua!s to police pressures , the pressures oi an 

25 interrogation room. 
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1 The second component of it is Dr. Wulach's conclusion 

2 defendant's confession, given the fact there are misstatements 

3 in it, is either based on his failure to remember what the 

4 police told him to say or his tendency to confabulate and 

5 basically lie or fantasize about different things. 

6 The third component is Dr. Wulach's reliance on again 

7 defendant's allegations of police abuse. And the fourth 

8 component is that Dr. Wulach wants to rely on what Mr. Kleiner 

9 told him happened in the interrogation room and what Mr. 

10 Kleiner's other experts have said the physical evidence shows. 

l! These last three components are specifically designed 

12 to establish, and I believe Dr. Wulach is prepared to testify, 

13 that these four components taken together render defendant's 

14 confession unreliable. 

15 The State would emphasize, your Honor, we're not 

16 disputing the fact that the defense is entitled to have Dr. 

17 Wulach testify that he examine the defendant, that defendant 

5 

18 has a coping personality disorder, that he has a low IQ, that he 

19 has bad social skills, and that as a result of this limited 

20 intellectual functioning he might be more susceptible to police 

21 coercion or suggestiveness. 

22 I think the case law with respect to State v. J.Q. 

23 which is cited in our brief, State v. Gunther, which is cited in 

24 our brief, and the Michaels opinions which are cited in our 

25 brief indicate that this type of behavioral science testimony 
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1 might be admissible to give the jury the context in which to 

2 assess what actually occurred. 

3 We would strenuously object, however, your Honor, to 

4 Dr. Wulach advising the jury that defendant's confession is 

5 unreliable and particularly to the extent that he relies on what 

6 defendant told him, what other experts have indicated the 

7 evidence is and isn't. 

8 He's not a DNA expert. He's not an expert in pictures 

9 and he wasn't there. This testimor.y very candidly, your Honor, 

10 just isn't expert testimony. It's just not reliable. 

11 our courts have made clear that psychiatrists and 

12 sociologists and psychologists do not possess the capacity to 

13 state that an individual has acted in a particular manner on a 

14 specified occasion. 

15 That's State v. J.Q. and State. v. Cavallo. Nor do 

16 our evidence rules permit anyone to become a truth teller. 

17 That's State v. Pasterick, 28 ~ N.J. Super. 607, (App Div. 1995). 

18 There are basic considerations of fairness. If defendant wants 

19 to get on the stand and give his accounts to the jury he is 

20 permitted to do that. He has a constitutional right to do t hat. 

21 However, he can't hide behind his Fifth Amendment rights and get 

22 his story to the jury through Dr. Wulach. Dr. Wulach or Ofshe 

23 shouldn't become a Trojan horse for the defendant to put his 

24 story on. 

25 Now, with respect to Dr. Ofshe --
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1 THE COURT: The horse was a Greek horse they brought 

2 into Troy. It wasn't the Trojan's horse. 

3 MR. SCALITI: Oh. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

,~ 

15 

THE COURT: I just read the Iliad. 

MR. SCALITI: I nave never read it, your Honor. 

THE COURT : Sure. The Greeks did that. 

MR. SCALITI: Whatever. 

THE COURT: And hid in the horse. 

MR. SCALITI: The Trojans weren't Greek? 

THE COURT: No. The Trojans are from Troy. 

MR. SCALITI: Where is Troy, Turkey? 

THE COURT: I guess so. 

MR. SCALITI: I don't know. 

THE COURT: About fifty miles inland last I heard. 

MR. SCALITI: Dr. Ofshe's proposed testimony suffers 

16 from a number of the same defects. Specifically he wants to say 

17 what defendant told him. It' hard to say what Dr. Ofshe's 

18 testimony is going to be, as I have indicated. Frankly, it has 

19 mutated from the initial report to today's letter. In the 

20 initial report he was just going to rely on what defendant told 

21 him and the information, but now he's apparently just going to 

22 rely on the evidence that's been produced at t r ial. But again, 

23 Dr. Ofshe wasn't there. It wasn't tape recorded. It wasn't 

24 taped , He doesn't know what occurr ed. He has no particular 

25 expertise in divining what occurred, your Honor. And he'• not a 
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1 DNA expert and he's not an expert in fingerprints or cuts on 

2 gloves. He's not a glovologist. I mean he just -- his 

3 testimony, frankly, your Honor, just isn't reliable. 

4 The State would emphasize -- and I do want to discuss 

5 Mr. Kleiner's letter very briefly, his most recent letter where 

6 he's somewhat indicated that Dr. Ofshe is now going to testify 

7 regarding evidence that's in trial. The first thing he has is 

8 the lying to the defendant during the interrogation. 

9 If you believe what defendant told Dr. Ofshe during 

10 his interview with him, defendant in fact was at the scene 

11 around the time of the incident. I don't see how that bolsters 

12 any false confession theory that Dr. Ofshe would espouse. The 

13 handcuffing to the chair, it is my understanding from the 

~ 14 testimony that's unclear. 

15 Defendant in his remarks to Dr. Ofshe has never 

16 indicated that he was handcuffed to the chair. And I think the 

17 testimony is equivocal. 

18 THE COURT: I have not seen anything that tells what 

19 Dr. Ofshe was told. 

20 MR. SCALITI: We were provided, I believe, later --

21 maybe even after the motion was filed, I'm not sure, we were 

8 

22 actually provided with a transcript obvious y it was like two 

23 weeks ago we were provided with the transcript from Dr. Ofshe as 

24 to his interview with dGfGnd~nt which didn't indicata a1iyi:.J&lr&IJ 

25 with respect to handcuffing. 
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1 "Christian burial speech" it's very vague. In fact, 

2 it's been denied. The fact there was no audio video recording, 

3 no signed confession and that there were numerous inaccuracies 

4 which is exposed by the evidence itself, I mean I don't 

5 understand what that has to do with whether or not a confession 

6 is true or false or implanted in a defendant with a low IQ by 

7 overbearing police conduct. And I don't see why the fact that 

9 

8 something wasn't audiotaped, why you need an expert to say well, 

9 if it's not audiotaped there's a stronger possibility that the 

10 police may have been engaging in improper practices. That is 

11 not expert testimony and a jury can obviously determine if the 

12 information was audiotaped they'd have a better be able to 

13 assess what truly transpired during the interrogation. 

14 That is not expert testimony. That's an argument Mr. 

15 Kleiner can make in summation and he has made in summation in 

16 this case. That's a legal argument. That's not expert 

17 testimony. 

18 The amount of time in the interrogation room and the 

19 lack of use of a bathroom and the fact defendant drank or ate 

20 nothing during the interrogation, this again, your Honor, is not 

21 part and parcel of the two-page report which is as conclusory as 

22 a report can be that we were initially provided. And, frankly, 

23 if you read Hall and you read Dr. Ofshe's -- some articles by 

21 Dr. Cf~h~ and a4ticlaD abuuL D~. uiane, his general sch~ick is 

25 that confessions of eighteen hours, twelve hours are the type 
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1 where there might be some -- there might be the possibility of a 

2 false confession. 

3 Here frankly, we have defendant, it is my 

4 understanding, being advised of his rights at 11:05 and 

5 approximately an hour and a half later starting to orally 

6 confess. 

7 Finally, your Honor, the State would emphasize that 

8 this testimony is wholly unreliable. If the court -- assuming 

9 Dr. Wulach is permitted to testify regarding the low IQ, the 

10 coping personality disorder, the low intellectual functioning of 

11 the defendant, it is the State's position defendant is clearly 

12 opened the door. The defendant can't say I was a putty in the 

13 hands of the master detectives Carlino and Mordaga and I just 

14 cracked. 

15 He can say that. He has the constitutional right 

16 maybe to argue that, but we ought to be able to counter that 

17 testimony. Clearly your Hone r , the case law makes very clear 

18 the more familiarity people have with police procedures, and it 

19 makes a lot of common sense, the more likely they are to be able 

20 to withstand the rigors of interrogation. 

21 State v. Miller, which is a New Jersey Supreme Court 

22 case at 76 H.J. 392, 402 to 403 makes i t very clear that's a 

23 fact that courts should consider in assessing whether or not a 

24 de fandant'o will lD uv~rburne. And in essence that ' s what 

25 they're claiming. They're claiming this is, I guess his will 
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1 was overborne. He was entrapped. He was ensnared because of 

2 the rigors of the interrogation and his low level of 

3 intellectual functioning. 

4 That type of defense, entrapment, or this type of 

5 situation where someone is alleging the police abused him, opens 

6 up the door for the fact finder to determine the truth of the 

7 matter, and the fact is the more exposed you are to the police, 

8 the More street smart you are, the less likely you are to give a 

9 false confession, to have your will overborne. 

10 And to the extent he's claiming he's a helpless waif 

11 we ought to be able to get into the fact that he had some prior 

12 arrests, perhaps. He's been questioned before by the police. 

13 He's opening the door and we don't, your Honor, want to get into 

14 the particulars of this, the fact he had been subject to 

15 extensive interrogation by Lieutenant Scioli on a homicide 

16 charge approximately three to four months prior to this arrest. 

17 We're not saying we should be · ble to get into all those 

18 particulars because obviously there are some prejudicial 

19 components to that. But the fact finder should have the 

20 information the defendant was able to at that point tell 

21 Lieutenant Scioli to beat it, to invoke his rights to not 

22 confess. That obviously is relevant to the fact finder, your 

23 Honor. 

24 And he had been arrested five times, your Honor. Thia 

25 person is a street-smart individual who I believe indicated to 
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l Dr. Wulach he had been studying his Miranda rights in jail for 

2 five years or so. If the defendant wants to open that door I'm 

3 permitted to open it to a limited extent. The State ought to be 

4 able to put before the jury information which will allow them to 

5 assess the truth of defendant's contentions. 

6 Finally, your Honor, again I hadn't really -- I got 

7 this brief 9:30 this morning from Mr. Kleiner. His law, I mean 

8 he's half right with respect to what Hall says but he's, you 

9 know, he's sadly mistaken in his conclusion that the District 

10 Court in Hall permitted Dr. Of she to testify between the 

11 correlation of false confessions and the various factors 

12 assigned in this case. 

13 I mean the opinion I believe our brief speaks to 

14 that issue. The District Court in Hall stated that absent 

15 defendant getting on the stand and providing a factual predicate 

16 for Dr. Ofshe's testimony, this testimony wasn't coming in. 

17 He also, and I thi it's at 1206, your Honor. I'll 

18 read it. Mr. Kleiner is shaking his head. I'd like to read it 

19 for the record. "The problem is that Hall's account of the 

20 interrogation was given to his lawyer without having him swear 

21 under oath to the truth of the testimony. Moreover, Hall's 

22 testimony was not subject to cross-examination by the 

23 Government. Thus, the interview is not presently admissible. 

24 Unless defendant can introduce some admissible testimony 

25 regarding the manner in which the interrogation occurred, such 
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1 as testifying on the stand, the jury will not hear any evidence 

2 of coercive interrogation techniques and Dr. Ofshe's testimony 

3 will be rendered irrelevant." 

4 It's very clear, your Honor, to sum up, that this 

5 testimony which is again it's mutated today, maybe it's because 

6 he didn't provide a sufficient report initially but that's not 

13 

7 our problem. We'll be prejudiced by this or unduly consume time 

8 and defendant can, if he wants to, make the limited proffer 

9 along the lines in our brief with respect to Dr. Wulach. 

10 For those reasons we'd submit that Dr. Ofshe's 

11 testimony should be barred in toto and that Dr. Wulach's 

12 testimony should be limited in accord with our brief. 

13 Finally I'd like to emphasize again, your Honor, no 

14 matter what your ruling the State would strenuously object to 

15 any defense expert testifying that videotaping techniques are 

16 preferable, et cetera, et cetera, along those lines. That 

17 wasn't standard operating pro edure back then. Obviously that's 

18 an argument Mr. Kleiner can make but that is not expert 

19 testimony. It's not beyond the ken of these jurors to 

20 understand they have a better way to assess what truly went on 

21 if it had been videotaped. Thank you. 

22 THE COURT: Mr. Kleiner. 

23 MR. KLEINER: Thank you, Judge. 

24 Judga, r had an opportunity last evening and over the 

25 last few weeks to review the Hall case with Dr. Ofshe. It is my 
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1 understanding that case is again presently on appeal. However, 

2 I can indicate to the Court that Dr. Ofshe did, in fact, testify 

3 in the Hall case. He testified. He testified pursuant to the 

4 decision laid down in United States v. Hall. He went no farther 

5 or no less than just what the District Court was allowed to do 

6 with Dr. Ofshe. He was allowed to testify. He was allowed to 

7 testify false confessions e xist. He was allowed to testify as 

8 to why they exist. He was allowed to educate the jury as to why 

9 people in certain positions give false information to the police 

10 pursuant to certain interrogative techniques. He was allowed to 

11 help the trier of fact in understanding that it's a common thing 

12 that happens in this country and all around the world. 

13 We've had it happen in hostages, in prisoner of war 

14 cases, in United States courts. No one has ever disputed false 

15 confessions exist. We have many cases where individuals have 

16 confessed falsely. DNA results have exonerated them. We have 

17 people confess falsely on DeaLh Row, some of them killed. 

18 People later come in and actually confess to a crime after 

19 people have been put to death. It's happened in California. 

20 THE COURT: I don't know of it happening. I guess 

21 maybe a hundred years ago. 

22 MR. KLEINER: I mean it has happened. I'm not saying 

23 it happens frequently. 

24 THE COURT: You made a statement. ! ju8L uun'L Anuw 

25 of any. 
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1 MR. KLEINER: I'm not saying it happens frequently. 

2 I'm saying it has happened. But all of these things pursuant to 

3 what happened in Illinois, was that the Court said no, you're 

4 not going to be allowed to use the statements that the defendant 

5 made to the expert unless the defendant does, in fact, testify. 

6 If the defense were to call Dr. Ofshe in this p3rticular case 

7 then Dr. Ofshe would be in a position, based upon, if it goes 

8 the same way as the last case, from the defense it is clear from 

9 this decision and his discussions with Dr. Ofshe and the way he 

10 testified in Hall, and that ' s what we were writing to your Honor 

11 this morning, which was that we're not going to use this 

12 testimony. We're only asking pursuant to the Hall decision to 

13 allow Dr. Ofshe to testify in the same way that he did in Hall. 

14 There are various police interrogative techniques that are used 

15 in getting a statement. Sometimes by lying to the defendant, 

16 sometimes they get a defendant who is guilty to confess 

17 truthfully. Sometimes they g t a defendant who is not guilty to 

18 testify or give testimony or a statement falsely. That's 

19 clearly what Hall was all about. 

20 What we laundry listed, what defense laundry listed 

21 last night for the Court, that the State was on notice Dr. Ofshe 

22 had reviewed all of these materials from the stenographic. He 

23 had reviewed all of the discovery materials. I outlined some of 

24 

25 he had reviewed. 
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1 The State admits in their own case, just like Hall 

2 says, if you have admissible evidence in the case in chief or in 

3 part of the case the expert can testify independent of any 

4 statement that the defendant made to the expert. 

5 They lied to him. They admit to doing that. They 

6 handcuffed him to a chair. They admitted to that. 

7 He was in there for a certain amount of time period. 

8 They admit to that. There was no bathroom used. There was no 

9 food. There was no drink used. There was no audio. No video. 

10 Minnesota and Alaska in our own country today refuse to permit 

11 any confessions in felony cases without some sort of recorded 

12 technique. That's an important factor for the jury to 

13 understand and I think it would be helpful to the trier of 

14 fact. 

15 There are other indicators, Judge. In hypothetical 

16 terms in Hall Dr. Ofshe was asked certain questions. How should 

17 the jury go about dealing witl. the statement. Now, he cannot, I 

18 agree, he cannot invade the province of the jury. However, 

19 there are certain things that an expert can help a jury with and 

20 say that you should look at all the surrounding facts and 

21 circumstances of the physical evidence and any other testing 

22 that came in to determine whether things that are made in a 

23 statement are, in fact, accurate or not accurate. And that's 

par t of what th!o -L - - ~ .&.. 
auuu"'. 

25 Dr. Of she is not going to invade the province of t~1e 
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1 jury. The defense's own reading of Hall, the defense's own 

2 brief to the court this morning and its conversations with Dr. 

3 Ofshe, clearly indicate that unless the defendant testifies in 

4 this case then Dr. Ofshe, and I've written to the Court on this, 

5 then Dr. Ofshe should be limited pursuant to Hall, no more, no 

6 less, than exactly what he did in Hall. 

7 And let's just be clear on what Hall said. It says on 

8 page 1205 of that decision that I attached for the Court that, 

9 they indicated that, "Dr. Ofshe discussed his reluctance to 

10 state an ultimate opinion in the courtroom as to whether a false 

11 confession had actually occurred in any particular case. He 

12 would rather indicate to the jury the possibility of such a 

13 confession given the factors which have been systematically 

14 correlated to the existence of a false confession. Such 

15 restraints in the area of causation increases reliability of Dr. 

16 Ofshe's testimony. 

17 "In light of this tes t imony, the Court finds that Dr. 

18 Ofshe is qualified as an expert in the field of coercive police 

19 interrogation techniques which may lead to false confession. 

20 The court further finds that the science of social psychology, 

21 and specifically the field involving the use of coercion in 

22 interrogations, is sufficiently developed in its methods to 

23 constitutes a reliable bodily of specialized knowledge under 

rula 702. While Dr. Ofshe and his peers utilize observational, 

25 as opposed to experimental, techniques, this is wholly 
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1 acceptable in the established field of social psychology. 

2 "The Court cautions Defendant, however, that it will 

3 hold Dr. Ofshe to his word that he will only testify to the 

4 correlation between false confessions and the various factors 

5 espoused by him. Thus, he can testify that false confessions do 

6 exist, that they are associated with the use of certain police 

7 interrogation techniques, and that certain of those techniques 

8 were used in Hall's interrogation in this case. Dr. Ofshe 

9 cannot explicitly testify about matters of causation, 

10 specifically, whether the interrogation methods used in this 

11 case caused Hall to falsely confess." 

12 They then go on, He cannot testify about basically 

13 what we're talking about here is fact specific information from 

14 Mr. Pompey later on in the decision but they even do indicate he 

15 can speak of the use of the post-admission narrative statement 

16 as a technique that psychologists use to screen out true from 

17 false confessions in order to form systematic observations about 

18 them. He may even hypothesize to the jury that the 

19 post-admission narrative statement is a valid method by which to 

20 test the truth or falsity of a confession. However, he cannot 

21 go so far as to analyze the defendant's post-admission narrative 

22 statement in this manner. That task is for the jury alone. 

23 Now, what that means, Judge, and exactly what happened 

24 in Hall is exactly that. That Dr. Ofshe testified. That or. 

25 Ofshe testified pursuant to that opinion. And I'm not going to 
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1 go into how qualified he is. But in State v. Chippeiro he was 

2 admitted to testify about police interrogation techniques. I 

19 

3 believe that was about four or five years ago on a homicide case 

4 in the Superior Court of New Jersey. He was admitted in 

5 sixty-eight cases all over this country, in federal courts in 

6 state courts. 

7 What the State is asking you to do, Judge, is, number 

8 one, you're going to hand the defendant, if he gets convicted, a 

9 free issue on appeal because you're not going to be utilizing 

10 your ability under rule 105 to strike a balancing test in 

11 

12 

13 

14 

15 

16 

17 

fairness to both sides and say this is as far as you can go. 

Here, Judge, is a remarkable situation where you have 

one other thing under 702. You have a judicial reported 

decision. Not just some flimsy God knows where court. You're 

talking about a Federal District Court. 

THE COURT: same level as our Superior Courts. 

MR. KLEINER: Right. You're not talking about some 

18 low level court in some unknown location where we can't trust 

19 what's going on. This was a full Kelly Fry hearing or a Calbert 

20 hearing that took place or a 104 hearing. He was clearly 

21 permitted to testify. His credentials are overwhelming. The 

22 Court said basically that he was over qualified. They accepted 

23 him that his practice was something that was within something 

24 t ha t was beyond the kin of a normal jury. So he's certainly 

25 going to be helpful to the trier of fact. 
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1 And I'm sure that the Court in this particular case 

2 can set a balancing test under rule 105. I don't think the 

3 defense should be faulted, your Honor, for saying to the Court 

4 today in analyzing this case now the defense should be faulted 

5 for trying to conform to the decision of United States v. Hall. 

6 That's the f irst time that I've ever seen where a defense 

7 attorney gets up and says I've read this decision, I've talked 

20 

8 to Dr. Ofshe. I think that this is consistent with the decision 

9 and where the defense is being faulted for trying to strike a 

10 middle ground pursuant to what we really have here as Rule 105. 

11 But it's clear from Dr. Ofshe' s report that he believes that 

12 this confession is based upon the fact whoever made it does not 

13 have actual knowledge of the murders. 

14 That's basically what his report says but his report 

15 goes on to outline, based upon all the materials he read, as to 

16 why that occurred. 

17 The defense in this case, just because it's in his 

18 report, doesn't mean that's what he would have in fact testified 

19 to. He's stating in his report what he believes. And he's 

20 entitled to do that. Just because somebody put something down 

21 in a report doesn't necessarily mean they're going to testify to 

22 it. 

23 The other thing, your Honor, is this. Everything that 

24 I' ve listod for this Court in wy i.J.dtti i..hits murning are admitte<i 

25 to by the investigator. All of those factors are admitted. So 
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1 even if Mr. Pompey doesn't testify, those are the types of 

2 interrogation techniques. 

3 I'm just going to read the Court one thing here. On 

4 page two of my letter brief to the Court I quoted page 1204 of 

5 Hall. One of the factors that false confession experts such as 

6 Dr. Ofshe take into consideration is the use of false promises 

7 of leniency. 

8 Now, the investigators have denied that that took 

9 place. However, false accusations such as lying to the 

10 defendant 

11 THE COURT: Is that an accusation? 

12 MR. KLEINER: No. They're making an accusation 

13 THE COURT: You said false accusation. That's 

14 different than lying. 

15 MR. KLEINER: Well, Judge, even in the opinion itself, 

16 after that factor they even talk about that, if I can have a 

17 second, Judge. They even tal about that on page 1204 and they 

18 incorporate things like false accusations. Now one of the 

19 things in this particular case is -- it's been admitted to by 

20 both investigators in this particular case, that they were 

21 present when Mr. Pompey was, in fact, lied to. Even in a 

22 Miranda decision, your Honor, one of the things, the factors 

23 that a court has to take into consideration is whether lying to 

21 

25 inadmissible. It's not per se unconstitutional in today's 
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1 society in the United States. 

2 Previously there were decisions going the other way. 

3 Today it's not per se. But even in a Miranda decision the trial 

4 judge or the Miranda Judge has to consider that. 

5 Certainly that's one of the factors in interrogation 

6 that has to be taken into consideration by the trier of fact and 

7 it's something that a false confession expert can be very 

8 helpful to the jury with. 

9 I can see, your Honor, if the defense offers Dr. Ofshe 

10 for the limited purpose, just like he did in Hall, of saying 

11 that false confessions exist, and speaking in general terms 

12 based upon hypotheticals which do not invade the province of 

13 this jury, the State will have full rights to cross-examination 

14 about cases where in fact you can do these things and it's a 

15 true confession. I'm sure that will be one of the tactics they 

16 would use. 

17 This testimony and ·he way the defense is offering it 

18 I think is the most fair method towards providing the State with 

19 the reasonable belief that there won't be an invasion of the 

20 province of the jury but also in allowing the defense to present 

21 a defense. 

22 Basically the entire tactics of the State are we want 

23 to get in as much as we can get in. Don't bar anything of what 

2~ we' re dci~g but Gvarytima the defense tries tu pui.. Vii cl utri'ttmnt, 

25 no, we don't want that because that's prejudicial to our case. 
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1 Your damn right it's prejudicial to their case. That's why 

2 we're offering it. We wouldn't offer it if it wasn't 

3 prejudicial to their case. That's the whole point of doing it. 

4 But even more than hurting the State's case, which I have every 

5 intent to use Dr. Ofshe to try to hurt their cage because it's 

6 been an argument here and it's been an argument since the day I 

7 walked into this case Mr. Pompey is innocence, innocent, the 

8 defense is saying you better take a look at this statement 

9 because it's our defense that he didn't to it, that he was 

10 framed, et cetera, et cetera. 

11 To not allow Dr. Ofshe to help the trier of fact and 

23 

12 to say to this jury that false confessions exist pursuant to the 

13 Hall case is absolutely wholly unfair because it doesn't allow 

14 the defendant to present a defense. 

15 Your Honor, regarding any issues regarding 

16 transcripts, your Honor, the issue is moot. Based upon Hall if 

17 Mr. Pompey doesn't testify that issue is a moot issue. The 

18 defense is not offering that particular aspect of the case so, 

19 therefore, the issue has nothing to do with Dr. Ofshe's 

20 testimony because we're not offering it. 

21 In this case, Judge, I think the record should be fair 

22 on this regard, that the defense made numerous requests for 

23 continuances. The defense made numerous requests for 

24 continuances prior to the time that trial was ordered. I even 

25 attempted to go to the Appellate Division and ask the Appellate 
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1 Division for more time. 

THE COURT: You did go. 

MR. KLEINER: I did go. 

THE COURT: You said "attempted to go." 

MR. KLEINER: Well I use that term. I did go to the 

6 Appellate Division and the Appellate Division heard -- at least 

7 saw the briefs from the defense and they said no, you gotta go 

8 to trial. They did not hear the issue at all. we did not make 

9 oral argument. But what's important here, your Honor, is that 

10 the record should indicate prior to this trial on repeated 
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11 occasions until the point where I just basically made a standing 

12 objection so I wouldn't have to do it everyday, that the defense 

13 indicated it was not ready for trial. There were many reasons. 

14 One of them had to do with scientific testing. One of them had 

15 to do with getting reports done. And Dr. Ofshe is a witness who 

16 does require all of the evidence to be in before he can 

17 understand whether or not ther is enough evidence in this 

18 case. 

19 The same day that Wraxall gave his report Ofshe gave 

20 his report. Dr. Of she at the point that Mr. Wraxall wrote a 

21 report, now knew what the serological results were. He gave 

22 that report before we opened to this jury and now what the 

23 defense is saying is that we are not in this particular case 

24 att empting to use much of that material in the report pursuant 

25 to the decision of United States v. Hall and pursuant to what 
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1 Dr. Ofshe has indicated in his testimony in Hall. 

2 So to say in a double homicide case that we don't 

3 on a procedural aspect we're going to want to bar Dr. Ofshe even 

4 though we've had a report from him, even though he's reviewed 

5 all this material and we've now had this report for 

6 approximately three months -- and they had a report from Wulach 

7 basically from a conclusion standpoint saying the same thing for 

8 approximately two years, Judge, now they're saying well, you 

9 know, now we're prejudiced by that. 

10 I think that's ridiculous. I think to say that the 

11 Draconian remedy that should be used is preclusion, there's 

12 ample case law on what the Court is supposed to do. The State 

13 went into this with their eyes open. They knew the defense 

14 indicated it wasn't ready for trial. They said too bad. 

15 Well now, Judge, the situation is the defense has to 

16 work under those time restraints and now the State is saying 

17 well now we're being prejudic d. 

18 Well, if the State was so concerned about how they 

19 were going to be prejudiced they should have considered the 

20 request the defense made for a reasonable amount of time to 

21 continue and finish preparing for trial. They really can't have 

22 it both ways because they were on notice that we indicated our 

23 not readiness for trial and now they're trying to use it as a 

24 sword in a sense to say you didn't get it here when we wanted it 

25 here. The bottom line they got a report from Ofshe before the 
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1 trial occurred just like they did with Wraxall. We worked under 

2 those time restraints and we were able to do it. 

3 Your Honor, if the Court will permit, the issue 

4 regarding Dr. Wulach is a different type of issue, only because 

5 of how the Court is going to deal with Dr. Ofshe. The reason 

6 is, Judge, that Dr. Ofshe, if he's permitted to testify with 

7 certain restraints under 105, as I've offered to the Court, I 

8 think would change somewhat of the framework of what Dr. Wulach 

9 would be offered for. I think that Dr. Wulach is not an expert 

10 in false confessions. What Dr. Wulach provides is what the 

11 cognitive functioning problems are, what the IQ is, what the 

12 THE COURT: That's all conceded. You have a right to 

13 call him for that purpose. 

14 MR. KLEINER: I have not dealt with what the State 

15 would be allowed to do under 404 or 403 in response to him. But 

16 if the Court would permit 

17 

18 

THE COURT: Was do OU mean? 

MR. KLE I NER: In other words, the State is indicating 

19 if Dr. Wulach is called and if he's restricted the way the State 

20 wants to restrict Dr. Wulach's testimony, that they're 

21 indicating X, Y and z are the following things we want to do to 

22 try to indicate to the jury that even though the person has an 

23 IO of approximately 78 or 80 and is either low normal, dull 

24 normal or borderline retarded, that we want to try to bring in 

25 prior arrests or prior involvement with the law --
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l THE COURT: Depending how far. If you just have him 

2 on the stand saying that's his IQ and that's his mental 

3 functioning I wouldn't allow that. But if you're going to use 

4 that because of that he did something, that's different. 

5 MR. KLEINER: That's why if the Judge would permit 

6 it's my position, Judge, I'd like to deal with the Ofshe issue 

7 first, see where the Court is going with that, before I make any 

8 legal arguments on Dr. Wulach because I really can't assess how 

9 the defense honestly would deal with Dr. Wulach if Dr. Ofshe is 

10 or is not permitted to testify or is permitted to testify with 

11 limitations under 105. 

12 THE COURT: Dr. Wulach can certainly indicate IQ 

13 testing, psychological profile as I'll call it. Certainly it's 

14 admissible. That he can be called for. That would not lead to 

15 anything concerning what his record may be or what it may not 

16 be, what his ability under Miranda to understand it would be. 

17 Because that wouldn't be rele nt. His IQ Won't change whether 

18 he was arrested or wasn't arrested. 

19 MR. KLEINER: If Dr. Wulach were to testify based upon 

20 the testing, et cetera, et cetera I found Mr. Pompey's IQ to be 

21 such and such, within such range, he's either borderline 

22 retarded or dull normal, and if Dr. Wulach stops there then we 

23 don't get into the other types of issues. 

THE COuRT: Correct. And aiso I think there•• a 

25 psychological profile as I recall. That he would have a right 
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1 to say based upon my opinion as a psychologist I find that he is 

2 this type of person psychologically that would not deal with any 

3 previous record. 

4 MR. KLEINER: Basically let me ask the Court this 

5 question. If he goes to the point of IQ and if Dr. Wulach then 

6 says that based upon his IQ that this could affect his cognitive 

7 functioning or his ability to handle certain stressors, I'm 

8 basically asking the Court what you mean, Judge, about where the 

9 point stops to where the State can bring in prior arrests, so I 

10 understand what I can do and can't do. 

11 THE COURT: At some point it may cross the line. I'm 

12 not going to draw the line now in the sand. If you say he has a 

13 compulsive personality -- I don't know all their terminologies 

14 for it. Someone said he had a BS in it and that's what I think 

15 psychology is. I don't know all the terminology. All I'm 

16 saying, he certainly can say he has a certain type of 

17 personal ity. I think that's a QJllissible under our law. But if 

18 he says because of that personality he would confess, then you 

19 got a problem. 

20 MR. KLEINER: My point was some of what Dr. Wulach 

21 indicates is that his cognitive functioning is impaired by his 

22 intellectual functioning. His cognitive functioning is impaired 

23 or is affected by his intellectual functioning, I.e. his IQ. I 

,. duu ' L think I would be opening ~he door. 

25 THE COURT: I don't either. Just like that, 
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1 absolutely not. And I assume everybody on the jury knows that. 

2 MR. KLEINER: I think, Judge, under those types of 

3 parameters that I would agree with the Court if Dr. Wulach were 

4 permitted to testify into that area only, that I don't think it 

5 would be very advantageous to Mr. Pompey for Dr. Wulach to open 

6 the door for the State to bring in various arrests. 

7 I would indicate to the Court though this does cut 

8 both ways because if the State, if it ever did get to the point 

9 where the Court allowed them to bring in prior arrests, they 

10 can't have it both ways. If they don't want to get into that 

11 they're going to have to deal with the fact this Prosecutor's 

12 Off ice dismissed a murder charge against him three months before 

13 he was arrested on this case. 

14 So it's not exactly a clear puzzle here. 

15 MR. SANTULLI: It's okay with us if that comes out. 

16 We'd have no objection. 

17 MR. KLEINER: That c uts both ways. If you arrest him 

18 once on a homicide and you dismiss it against him, two times can 

19 be a charm. The other thing is they've had since 1988 to 

20 repursue that case, which they have not. 

21 THE COURT: I assume that case he was not -- he is not 

22 guilty of that charge. 

23 MR. KLEINER: They dismissed the case against him. 

24 Tha victim OD'd. 

25 MR. SANTULLI: He threw the body in the river but --
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1 MR. KLEINER: That's what they allege. They were so 

2 certain he threw the body in the river that they dismissed the 

3 case against him. 
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4 THE COURT: Throwing the body in the river, and I only 

5 know third or fourth-hand -- she did not die from getting thrown 

6 in the river . 

7 MR. KLEINER: And there's no evidence the State has 

8 ever turned over to the defense from a scientific standpoint 

9 that indicates any fiber evidence or any scientific evidence 

10 that he ever did that. They took his car. They're claiming 

11 he's using his car to do that . They confiscate his car and 

12 that's the last I ever hear about it. 

13 THE COURT: If ultimately they agree he was not 

14 involved in the murder, why would they turn it over to anybody? 

15 In regard to that you would be entitled t~ the statement, the 

16 Prosecutor's Office does not believe he was involved in the 

17 murder in that case. 

18 MR. KLEINER: Just for the record, this defendant has 

19 always -- and he was interviewed for about fifteen minutes by 

20 Lieutenant, I believe, Scioli --

21 

22 minutes. 

23 

24 

25 

MS. PEIFFER: It was a little longer than fifteen 

MR. KLEINER: I don't have discovery. 

THE COURT: I understand that. 

MR. KLEINER: But I would just tell you he denied 
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1 that, he denied throwing the body into the river. 

2 THE COURT: He took his Miranda rights. 

3 MR. KLEINER: He denied it . 

4 

5 

6 have --

THE COURT: Miranda rights are not a denial. 

MR. KLEINER: My recollection of the information I 
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7 THE COURT: I have never seen the file. I never heard 

8 it until we were picking the jury and somebody on the jury knew 

9 about it. Prospective juror. Not a juror. 

10 MR. KLEINER: I will just tell you for the record he 

11 denied any involvement with that body and that's basically what 

12 happened regarding it. 

13 THE COURT: Right now what you've outlined we would 

14 not get into it. That his cognitive factors are affected by his 

15 IQ. 

16 MR. KLEINER: Judge, the only thing I wanted to 

17 indicate to the Court is the o e thing the State isn't dealing 

18 with here in any real detail is, is that all of those 

19 requirements under Dalbert or under Harvey or under Rule 702 or 

20 703, all of the necessary requirements of the science itself, 

21 the aspect of it within those cases and the rule, every single 

22 one of those requirements was met in United States v. Hall. 

23 So all of the procedural type of arguments about can 

24 you get past a 104 type hear ing, can you get to that point, 

25 where now we're dealing with what he can say and what he can't 
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1 say, all of those requirements were met in that case. 

2 And now we add to it what's probably the most 

3 important thing, that the Court has right in front of it a fresh 

4 opinion, a judicial opinion, which is what the rules tell the 

5 Court is a very important facet of an expert, that there's a 

6 written judicial opinion that not only says that this type of 

7 testimony s admissible but, in fact, the very expert the 

8 defense is proffering, the very expert who's admitted on the 

9 Hall case. 

10 That's a very unusual situation that the Court is 

11 dealing with. It puts the defense, I believe, in a much higher 

12 stead because of both of those reasons. It's almost 

13 unprecedented that we're going to have a case like that where 

14 not only do we have a reported judicial opinion which the rules 

15 say are very important in determining admissibility, but we 

16 actually have the expert who the decision says, I think it is 

17 clear from the decision is ov r qualified in this issue if 

18 somebody could be over qualified. He's a Ph.D. He's testified 

19 sixty-eight times regarding this issue and he's testified -- I'm 

20 sorry, I believe it's sixty-eight cases. He's testified all 

21 over the country including New Jersey. So even in our own state 

22 he's been admitted to testify regarding these types of 

23 techniques in a homicide case. 

24 To bar him, your Honor, 1s such a Draconian remedy 

25 that I just don't see that the Court should do that in light of 
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1 105. I think 105 is sending messages to the courts that it's to 

2 be used in cases like this and it's to strike a middle ground. 

3 I'll be honest with the Court on this, if you preclude 

4 Dr. Ofshe it's such a tremendous issue for the defendant if he's 

5 convicted . If you let this in under 105 we learn from the case 

6 next door, your Honor, the Martini case, and what Judge Gaeta 

7 did on that case and how he survived numerous appeals because of 

8 his utilization of Rule 105. It's because of the utilization by 

9 a trial court of Rule 105 where many defendants who have later 

10 been convicted have become unsuccessful on appeal because the 

11 Court allowed the defense to get into the necessary areas and 

12 struck a middle ground. That's exactly what I'm asking the 

13 Court to do in this case. 

14 MR. SCALITI: Your Honor, very briefly, we didn't get 

15 this report until over eight years after the incident, after a 

16 trial had occurred and it had been a mistrial. This report came 

17 a year and a half, more than ~ year and a half after Judge 

18 Parsons ordered Dr. Ofshe to prepare it. 

19 If his field is false confessions why does he have to 

20 wait on other experts, on DNA experts or serologists to issue a 

21 report? And most importantly, your Honor, in litigation you 

22 make choices. 

23 I'd like to read a little bit into the record of this 

~~po~t that's da~ed Novem.Der 4, 1997. I'm going to sit down. II 

"The interrogation tactics that Mr. Pompey 
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1 describes ... Depended on the use of threats of harm if he 

2 maintained silence and promises of leniency if he complied and 

3 gave the statement demanded by his interrogators. 

4 "The confession ... appears to be unreliable, does not 

5 appear to be based on Mr. Pompey's being in possession of any 

6 independent knowledge of the crime. His statements appear to 

7 come about through coaching and his having been contaminated 

8 during the portion of the interrogation that was not recorded. 

9 "Mr. Pompey's narrative of the crime is error filled 

10 on numerous points that can be objectively evaluated. This 

11 suggests that Mr. Pompey lacks a sort of knowledge that the 

12 (real) killer should have." I added the "real." Editorial. 

13 "Mr. Pompey's confession appears to be tha result of 

14 influence rather than of actual knowledge of the crime for an 

15 additional reason ... 

16 "Given the investigators' claim that Mr. Pompey 

17 identi fied the location of th se pieces of evidence during his 

18 interrogation, the conclusion is inescapable that evidence 

19 removed from the crime scene was planted in order to create the 

20 false appearance that Mr. Pompey's statement led to independent 

21 corroboration of his knowledge of the crime facts." 

22 Your Honor, we got this report on November 4, 1997. 
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23 Now we read the case law. We know the case law. This report is 

~.; g•u·bc.ge. Thl1:1 i:eport. is inadmiss101e under State v. J .Q., State 

25 v. Gunther and State v. Michaels and we make a decision baaed on 
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1 this report which, frankly, is totally unreliable and Mr. 

2 Kleiner is running away from today as fast as he can. We make 

3 the assessment that we're not going to go get any false 

4 confession experts. We don't need this evaluated because we're 

5 pretty confident this isn't coming in under the case law of New 

6 Jersey . 

7 Now, Mr. Kleiner today is basically mutating the 

8 report, changing it. Changing it today an hour before the 

9 argument. Well, the doctor is going to say this and this and 

10 this and this. 

11 Well, it ought to be barred. Judge Parsons issued an 

12 order in April of 1996 that it had to be produced timely. He 

13 has an expert, defendant has, and it's very clear from Dr. 

14 Wulach's report at least at that point in time he believed 

15 himself to be qualified as an expert in the field of false 

16 confessions. We were competent Dr. Eshkenazi, given his 

17 interview with defendant and 0ther information we have, that we 

18 could counter that . 

19 There comes a point in time, your Honor, defendant 

20 can't keep changing his story , keep molding it. 

21 Dr. Ofshe, defendant has been on notice of United 
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22 States v. Hall for a long time. It was cited in our March, 1997 

23 brief. He's been in contact with Ofshe since I believe 1995. 

2~ To 6uddenly today tailor h i s testimony -- his new testimony to 

25 fit within the confines of Hall which would basically undermine 
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1 our ability to counter the testimony ju~t isn't fair. 

2 We make choices, your Honor. We didn't move to do 

3 this because, frankly, this was inadmissible. Mr. Kleiner, I 

4 guess, realizes that now. I guess he realizes now that his 

5 initial proffer of Dr. Ofshe just doesn't comport with our case 

6 law and now he's changing it literally during his defense case. 

7 I mean, your Honor, I do appellate work and so I want 

8 to make it very clear. This issue, I believe, would not be the 

9 basis for reversal on appeal. Mr. Kleiner throws that, raises 

10 that flag. 

11 THE COURT: I could care less. A trial court's 

12 function is just to get the case to the Appellate Division. 

13 MR. SCALITI: In reading Foo Ching, I've read that a 

14 couple of times. 

THE COURT: That's all it is. Get it up there. 

MR. SCALITI: That's --
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15 

16 

17 

18 

THE COUR~: It doesn 't bother me one way or the other. 

MR. SCALITI: I wanted to offer my opinion that I 

19 think your ruling would not be grounds for reversal and, 

20 frankly, defendant -- we would be prejudiced. Defendant has Dr. 

21 Wulach who can testify a little bit in this area. We again 

22 would indicate that to the extent that any testimony is involved 

23 if defendant goes a little too far we should, of course, be able 

24 to rebut it. 

25 I also, and this is sort of a query and I don't know 
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1 the answer but I think this is something Mr. Kleiner should 

2 think about. The fact that someone gives a false confession, 
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3 the fact they may have committed a number of other crimes in the 

4 past, would that be something that an expert should assess in 

5 determining whether a confession -- we throw that out? Common 

6 sense tells you it should be. Well, the guy has broken into 

7 cars before, and we have someone trying to do that here. I just 

8 throw that out. I think that's an obvious common sense approach 

9 and a common sense question. I think frankly Ofshe's testimony 

10 is fraught with that type of danger but that's -- we're asking 

11 the Court to bar it simply on the grounds that it's way, way too 

12 late. It's over eight years after the crime. 

13 We've made choices based on his report. For him to 

14 come in here at 9:30, ten o'clock today and say that's not 

15 really what I want him to testify to, I want to have him testify 

16 to this, that's not the way you practice and that's not fair to 

17 the State. Thank you. 

18 MR. KLEINER: Judge, I just have a few comments. I'm 

19 not even going to comment on an adversary telling a defense 

20 attorney when last year they tried to put my client to death 

21 about them trying to tell me about what their theories are. So 

22 that is absolutely ridiculous. 

23 What's happening here, your Honor, is that the State 

24 knows that they have this ca&a, United States v. Hall. They 

25 know they have an expert who ls previously admitted to testify. 
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1 They know the limitations by which he was given and the defense 

2 comes forward in the middle of its trial, in the middle of 

3 presenting its case and very complicated testimony and comes 

4 forward and says I've been having witnesses, experts barred for 

5 the last two years. Not by your Honor. I'm saying between 

6 these two trials. I 've had planted evidence experts barred. 

7 I've had EDTA experts barred. I've had certain DNA evidence 
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8 barred. I've had witnesses barred. I've had more witnesses and 

9 more experts barred than I've ever seen in any case in my life. 

10 And I'm not saying it's this Court. I'm saying what's been 

11 happening in this case over the last two years. 

12 And I come forward today and I say on behalf of my 

13 client that I'm sick and tired of having my experts barred when 

14 I don't believe they should be barred. And I come forward and I 

15 say that United States v. Hall gives this Court parameters, and 

16 I come forward and I say these are the interrogation techniques 

17 we already have in the case. The State is on notice Dr. Ofshe 

18 has reviewed those reports, has rendered an opinion regarding 

19 certain interrogative techniques, all of which are interplaying 

20 between Josh Pompey's statement to him and from the oral reports 

21 and from stenographic. 

22 From the evidence in the case and from Mr. Pompey. 

23 Dr. Ofshe is getting it from two locales. 

24 Now the defense comes forward ana says this is the 

25 middle ground that should be applied and it frustrates the State 
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1 because they know, your Honor, that this is the type of middle 

2 ground that should be done when the defense comes forward and 
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3 says I have such and such an expert, and this is what the expert 

4 believes. This is what he really things happened. And then it 

5 turns out that we're in a 105 situation which is common and the 

6 defense says well, t his is what United States v. Hall says. 

7 This is a false confession expert. 

8 This is not a great deal of surprises. There's not a 

9 great deal of a mystery here where an expert says, as Hall says, 

10 false confessions exist. This is how it occurs. This is what 

11 the studies indicate. These are some of the techniques that are 

12 already admitted to in the case and these have to be evaluated. 

13 The defense comes forward and says it's trying to get 

14 into a position where a middle ground could be done so that the 

15 expert is not precluded. 

16 Now, your Honor, if that's the position where the 

17 State thinks that that's putt i ng them at a disadvantage, you're 

18 right, it is putting them at a disadvantage because it's 

19 conforming to a reported judicial opinion. 

20 And I think, your Honor, based upon the type of 

21 evidence that the defense has in this case and based upon the 

22 witnesses that it's getting, defense is not in an all or nothing 

23 position anymore. It has new witnesses. It has new evidence. 

25 has heavy exculpatory evidence that's coming in next week. It's 
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1 already come in through one witness. 

2 THE COURT: It did? 

3 MR. KLEINER: Through Dr . Zugibe. And if the gloves 
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4 are torn, if there's no DNA on the gloves, nothing on the knife, 

5 blah, blah, blah, that's a tremendous problem for the State. It 

6 was a problem for t hem last time. It's a problem just as much 

7 today. Plus there's more. The defense is in a position where 

8 it evaluates its case and we say this is what we think ls fair 

9 under the case law. This is all we think we need to just let 

10 the jury know that there's an expert here who's overly qualified 

11 in this area who can help the trier of fact in understanding 

12 that the empirical evidence indicates that false confessions 

13 exist, that they occur through various interrogation techniques 

14 they occur and that's the thrust of the testimony. 

15 It's not a great mystery. The State is putting all 

16 these clouds around it but that's basically what Hall is 

17 indicating. And I can't see, your Honor, why Dr. Ofshe can't 

18 testify to those particular types of evidence. Even if the 

19 Court crafts a 105 decision to say you can't get into anything 

20 regarding this case, the jury is going to have to deal with this 

21 case themselves. Even if the court crafts that in a 105 

22 decision at least we would -- you would then be in a position 

23 where you would allow the defense to put someone on who allows 

:.?~ tha jury to haar iiu1iit:iLhin9 that's helpful to them and that this 

25 exists and this is how it occurs. 



colloquy 41 

1 Even if you were to do that you would provide the 

2 defendant for the first time in two years with an expert who is 

3 giving important testimony on an important fact. This would be 

4 the first time really that any application from the State to bar 

5 an expert has not been ordered. This would be the first time. 

6 And I'm a s king the Court to really consider cases like 

7 State v. Middleton which is a '96 Appellate Division case which 

8 says you've got to let the defendant put his defense in. That's 

9 what this is all about. You may not like the defense but you 

10 gotta let him do it because that's what due process is for. 

11 There's two sides to the story. You can't just let the State 

12 say this is what we don't want to come · in because it's going to 

13 hurt us or we're not going to be able to do this or that. 

14 That's their problem. But the defense has to be allowed to have 

15 due process. 

16 I think, your Honor, to not allow this witness in at 

17 all and just sit there and sa: no, he can't testify, I think is 

18 just totally against Hall and I think it's also totally against 

19 the Rules of Evidence, respectfully, Judge. And I think, your 

20 Honor, that this is a decision that is a decision that for the 

21 first time the Court's dealing with an extremely reasonable 

22 request from the defense to let the jury get some evidence from 

23 this expert on false confessions. However you craft it, you 

24 craft it the wuy you think it should be done under 105. That's 

25 all I'm asking for, your Honor, is just enough evidence that the 
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1 jury hears this. 

2 THE COURT: This is argument on a motion by the State 

3 to bar the testimony of Or. Ofshe. The State argues Dr. Ofshe's 

4 proposed testimony as set forth in his November 4, 1997 report 

5 should be barred because it goes beyond the boundries of his 

6 limited area of expertise, is not based upon any facts in 

7 evidence, and the opinion would invade the province of the 

8 jury. 

9 Today the court received a brief in opposition as well 

10 as attached to it is the case of U.S. v. Hall. 

11 The first issue being raised by the State is the issue 

12 of time. In regard to this case it has a very long history. 

13 The events that precipitated this trial took place over eight 

14 years ago. It was a trial that went on for approximately eleven 

15 months. I succeeded to this after that hung jury in July. I 

16 first tried to set up a trial date in September, a discovery 

17 schedule, which was adjourned until October. I then entered 

18 orders, although I don't have a copy with me right now, that all 

19 reports are to be in prior to starting the trial. 

20 In fact, I know that because in the Civil Division I 

21 have a policy to have all expert reports in before I start a 

22 trial. I find it's the only way to proceed expeditiously, 

23 prepared on all sides before the trial. 

24 A report was received November 4 which I'm advised, 

25 and I have no reason to dispute it, that's the date we actually 
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1 started testimony. It's about that time. 

2 MR. SANTULLI: I believe we actually got the report on 

3 November 5, which was the first day of opening statements for 

4 the record. 

5 THE COURT: About that time, as I said, and I think in 

6 regard thereto in a case of this type as the case is now, to my 

7 regret still going three months later. I'm certainly not going 

8 to bar it on the basis of that. 

9 New Jersey Rules of Evidence 702 provides that: "If 

10 scientific, technical, or other specialized knowledge will 

11 assist the trier of fact to understand the evidence or to 

12 determine a fact in issue, a witness qualified as an expert by 

13 knowledge, skill, experience, training, or education may testify 

14 thereto in the form of an opinion or otherwise." 

15 Pursuant to evidence rule 702 expert testimony is 

16 admissible if: (1) the intended testimony involves a subject 

17 matter outside the knowledge f the average juror, (2) the 

18 testimony will assist the jury to understand the evidence or 

19 determine a fact in issue, and, (3) the witness has sufficient 

20 expertise to offer the intended testimony. State v. Kelly, 97 

21 N.J. 178 at 208, (1984). 

22 New Jersey courts "do not generally accept the view 

23 that psychiatrists possess the knowledge or capability to state 

24 the likelihood that an individual behaved in a particular manner 

25 on a specified occasion." State v. J.Q., 130 N.J. 554, 574, 
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1 (1993) and State. v. Cavallo, 88 N.J. 508 at 523, (1982). 

2 Therefore Dr. Ofshe's testimony would be limited to 

3 areas within his expertise. 

4 New Jersey evidence rules do not allow an expert to 

5 don the garb of a truth-teller. State v. Michaels, 264 N.J. 

6 Super. 579, 593-98 (App. Div. 1993), aff'd 136 N.J. 299, (1994) 

7 and State v. Pasterick, 285 N.J. Super 607 at 620 (Appellate 

8 Division 1995). 

9 Expert witnesses are not permitted to testify that a 

10 defendant behaved in a particular manner on a specified 

11 occasion, relying upon State v. J.Q. and State. v. Cavallo. 

12 In his report dated November 4th, 1997, Dr. Ofshe 

13 notes that he interviewed defendant, reviewed police reports, 

14 investigative reports, defendant's stenographically-transcribed 

15 confession, laboratory and crime scene analysis, transcripts of 

16 pretrial proceedings, motions and briefs, and laboratory tests. 

17 New Jersey case law makes clear that, when behavioral 

18 science testimony similar to Dr. Ofshe's proposed testimony has 

19 been deemed admissible, the scope of such testimony must be 

20 strictly limited. This type of testimony may be deemed 

21 admissible to explain certain conduct and offer a jury the 

22 relevant context in which to explain the conduct. Expert 

23 witnesses offering such testimony, however, cannot be permitted 

24 to become super-jurors and are not permitted to opine on issues 

25 of a witness's credibility. State v. Gunther, 231 H.J. Super. 
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l 34, 42-43, (App. Div. 1989), cert. den. 117 N.J. 80, 1989. 

2 The Court has the report of Dr. Ofshe to evaluate and 

3 has done so and in regard thereto, based upon the status of this 

4 matter the Court finds that in the report itself there's nothing 

5 that is admissible. His opinion starts with a number one, the 

6 basis of which that the confession depended on the use of 

7 threats of harm if he maintained silence and promises of 

8 leniency if he complied and gave the statement demanded by his 

9 interrogators. 

10 There is absolutely no such testimony in this case 

11 concerning an interrogation that took place. All experts' 

12 opinions have to be based in some way upon the testimony 

13 presented, reasonable inferences that can be derived therefrom, 

14 and there is no such testimony, there's no basis anyone could 

15 make reasonable inferences either the events of threats of harm 

16 or promises of leniency were ever done. 

17 So, therefore, with Legard to number one, there is no 

18 basis in the evidence upon which one could come to that 

19 conclusion. 

20 Number two states, and I think I'll read it, it's 

21 fairly short, "The confession Mr. Pompey gave on the 7th of 

22 September, 1989 appears to be unreliable and does not appear to 

23 be based on Mr. Pompey's being in possession of any independent 

2~ kr.cwlcdg3 cf tho crime. His sLaLewents appear to have come 

25 about through coaching and his having been contaminated during 
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1 the portion of the interrogation that was not recorded." 

2 Again, there's no such evidence of that and, in fact, 

3 that goes beyond the Hall case or any other case in regard to a 

4 crime confession expert. 

5 That even continues further in the second paragraph 

6 under two, "Mr. Pompey's narrative of the crime is error filled 

7 on numerous points that can be objectively evaluated." 

8 Obviously if it can be objectively evaluated that's a 
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9 jury function and not the function of an opinion to evaluate the 

10 testimony of the witnesses. 

11 The same with the next sentence in that second 

12 paragraph, point two, "This suggests that Mr. Pompey lacks the 

13 sort of knowledge that the killer should have had." 

14 Again that's a jury function as to whether or not he 

15 had or did not have a lack or did not lack the knowledge that 

16 the killer should have had. 

17 It continues in the hird paragraph, "Further, there 

18 is abundant biological evidence that links the true perpetrator 

19 to the crime." 

20 Obviously who the true perpetrator is is a function of 

21 the jury. This is supposed to be a false confession expert. 

22 Now evaluating the expert and indicating all the evidence points 

23 in fact more than clearly. He indicates it's the true 

24 p~rp~tretc~, th:t p~!nt~ clearl y to someone &l~w doing the 

25 crime. 
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1 Obviously that is not within the province of a crime 

2 confession expert but rather solely the function of the jury as 

3 to whether or not, number one, there's any evidence at all that 

4 points to someone else. 

5 I realize this defendant has not offered all his 

6 testimony concerning, I assume it's going to be Mr. Hoffman 

7 because so far all the evidence is quite clear that Mr. Hoffman 

8 was not involved in this killing in any way, shape, manner or 

9 form. There's no reasonable inferences from the testimony 

10 presented at this stage, although I realize the testimony, 

11 scientifically at least, is not in yet. 

12 Then point three, "Mr. Pompey's confession appears to 

13 be the result of influence rather than of actual knowledge of 

14 the crime for an additional reason. The statement given by Mr. 

15 Pompey should have led to the discovery of new physical 

16 evidence. It did not." 

17 That obviously is t te conclusion of Mr. Ofshe. It's 

18 not something to do with a crime confession expert. It's a 

19 conclusion that t he jury should make in this case. And 

20 obviously that argument could be made by Mr. Kleiner that the 

21 state didn't lead to new evidence. Based upon the testimony, 

22 however, the witnesses testified otherwise and there is no 

contradictory evidence been offered as of yet. 

Tha ne;;;;t one, "To the contrary, " this is a new 

25 paragraph, number three, "To the contrary, there it appears that 
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1 certain pieces of physical evidence were removed from the crime 

2 scene after the bodies were discovered and the police 

3 investigation commenced." 

4 Obviously there's a typographical error there. I 

5 assume where it says "there it appears" it should say "it 

6 appears that" and that's how I accept that to have meant to be 

7 read. Of course we all know the bodies weren't removed until 

8 approximately twelve hours after the discovery and there was a 

9 police investigation commencing. Mr. Hoffman was already 

10 interrogated. By the time the bodies were removed the person 

11 picked up on Park Avenue had already been interrogated so we 

12 certainly know there was a police interrogation long before the 

13 bodies were remove. Again it's factually incorrect. It's 

14 invading upon the province of the jury. 

15 Also, again it's based upon things that are certainly 

16 not in the evidence at this stage, that physical evidence was 

17 removed from the crime scene. The jury can make that if they 

18 want to but if they deal with evidence everyone who testified 
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19 indicated they did not remove anything from the crime scene, did 

20 not plant anything and that is the evidence. 

21 But again, I think it's clear that Mr. Ofshe is not 

22 dealing as a crime confession expert but rather making him the 

23 judge and jury of all the facts of the case, taking one aide and 

24 deciding that all of one side is true and then making his 

25 opinion as to what the finding of the jury should be. Again 
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1 it's well beyond a crime confession expert. 

2 Again, it states in the middle of the second paragraph 

3 number three, beginning in the middle of a sentence, "the 

4 conclusion is inescapable that evidence removed from the crime 

5 scene was planted in order to create the false appearance that 

6 Mr. Pompey's statement led to an independent corroboration of 

7 his knowledge of the crime facts." 

8 Obviously Mr. Kleiner makes the arguments. He tries 

9 to create the issue but all the answers have been exactly to the 

10 contrary and that is the testimony in the case, what the answers 

11 are. Whether that occurs or not is strictly a fact finding 

12 function and not one for Mr. Ofshe to make or even to 

13 hypothecate on. 

14 So in regard to that the Court is quite clear number 

15 two and three are well beyond the province of any false 

16 confession expert and well beyond anything even contemplated in 

17 Hall. 

18 And I think in regard to Hall, in evaluating that you 

19 go to page 1205 where, in the middle of the first paragraph, 

20 starting on the second side of that page, "Just as important, 

21 Dr. Ofshe cannot testify about the specifics of the 

22 post-admission narrative statement in this case. Such endeavor 

23 required Dr. Ofshe to assess the inconsistencies between Hall's 

24 statements to the police and the evidence presented at trial. 

25 Dr. Ofshe has no more expertise to perform this task than any 
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1 juror." 

2 Obviously Hall itself states that two and three is 

3 well beyond the ability of Dr. Ofshe to testify 'n this matter. 

6 statements given to him by Mr. Pompey. I think in regard to 

7 that if one reads 1206, which I consider the true holding of the 

8 Hall case, citing the last two paragraphs and I will quote them, 

9 "The problem is that Hall's account of the interrogation was 

10 given to his lawyer without having him swear under oath to the 

11 truth of that testimony. Moreover, Hall's testimony was not 

12 subject to cross-examination by the government. Thus, the 

13 interview is not presently admissible. Unless defendant can 

14 introduce some admissible testimony regarding the manner in 

15 which the interrogation occurred, such as testifying on the 

16 stand, the jury will not hear any evidence of coercive 

17 interrogation techniques and r. Ofshe's testimony would be 

18 rendered irrelevant. 

19 "Even if admissible evidence of coercive interrogation 

20 techniques are introduced, the Court reminds defendant that Dr. 

21 Ofshe cannot testify about the significance of the 

22 post-admission narrative statement in Hall's case. Far from 

23 assisting the jury, such testimony would unduly usurp the juries 

24 role as the trier of the facts and cloak his factual 

25 determinations in the guise of expert testimony. Such testimony 
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1 would simply be too prejudicial under Fed.R.Evid. 403 and will 

2 not be allowed." 

3 I think in r.egard to that if we just put Mr. Pompey's 

4 name in there that is the rule in this case. That Dr. Ofshe is 

5 relying on everything in his report upon which what Mr. Pompey 

6 said and not upon evidence in the case. 

7 Now, the Court is also aware the Court received a 

8 brief this morning which outlines to some extent what Mr. 

9 Kleiner would like to introduce as a new report because he 

10 outlines, starting on the bottom of page two into page 38, 

11 things he wishes to speak about or have Dr. Ofshe testify to. 
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12 As I said, I like to think I'm an easygoing person but 

13 I'm quite firm that people submit reports prior to trial so that 

14 when the State, whoever presents their case first can present 

15 knowing what they may have to respond to. 

16 Mr. Kleiner set forth nine things he wishes to have 

17 Dr. Ofshe testify to although there is no report in existence to 

18 my knowledge. I'm certain Mr. Kleiner would provide one if he 

19 had it. Certainly Mr. Kleiner is not holding anything back. 

20 Certainly I'm not making that statement. 

21 

22 

MR. KLEINER: That's correct. 

THE COURT: I don't want someone to misread what I'm 

23 saying. Number one, lying to the defendant during 

24 interrogation. T~u, hancicuffing the defendant to the chair. 

25 Three, comments by law enforcement which are synonymous to what 
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1 is known as "Christian burial speech." 

2 I'm a Christian but I don't understand that statement 

3 at all. I thought it was called a eulogy. 

4 MR. KLEINER: That "the victims don't deserve to 

5 die." Words to that effect. 

6 THE COURT: I thought that would go on in any 

7 religious. 

8 MR. KLEINER: There's case law they use those terms 

9 Christian burials. 

10 THE COURT: Four, no audio, it says "of video 

11 recordings." I think audio recordings. 

12 Five, no signed or written confessions from the 

13 defendant. Six, numerous inaccuracies which are exposed by the 

14 evidence itself, photographs and scientific testimony. Seven, 

15 the amount of time in the interrogation room and the lack of use 

16 of a bathroom. Eight, defendant ate and drank nothing during 

17 the interrogation. 

18 Obviously there is no such report in existence. Dr. 

19 Ofshe, in regard to this case it is noteworthy too this is a 

20 case that is being retried. Everyone who has testified before 

21 me has, I understand it, testified in the previous trial. Their 

22 testimony was available. The fact of what time this 

23 interrogation started, what time it ended, when the statement 

24 tu t;-aei uai;.iu.-oom or didn; t go ~o ~he 

25 bathroom, whether he had a drink of water or didn't have a drink 
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1 of water, whether he had a Diet Coke or Pepsi or didn't have 

2 one, were all known long before this trial started and were 

3 available for Dr. Ofshe to evaluate. So it's not a matter that 

4 one had to wait for the testimony to develop to build these 

5 lines up. 

6 There's some statement made, I know, through an 

7 argument by defense counsel that he only found out during this 

8 trial that the handcuff was put on Mr. Pompey when the 

9 stenographic statement was taken, so if that played a role in 
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10 anything obviously Dr. Ofshe would have to say that was really a 

11 factor. If we have a statement given before the stenographic 

12 statement was truthful and the other one was not, it doesn't 

13 quite make sense to me and I don't think anyone can logically 

14 say one is true and not the other one not true. 

15 But all I'm saying, there is no such report from Dr. 

16 Ofshe dealing with the issues in this case. Rather, he wrote a 

17 report based solely upon item that are excluded according to 

18 the Hall case which was about himself. I know this was decided 

19 in August of last year so by November 4th I'm sure he knew about 

20 it. 

21 And I think based upon Hall his report is excluded. 

22 There is no other report. And as I said, this Court heard the 

23 witnesses and looked at Mr. Kleiner's eleven lists. The lying 

24 to the defendant to the extant tha~a may b~ a witness, could be 

25 or may be a witness, but they certainly didn't indicate anybody 
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1 ever saw him commit the murder but rather someone may have seen 

2 him leave the house. 

3 Two, handcuffing the defendant to the chair, that 

4 didn't occur, according to the testimony in the case, until the 

5 young lady testified that she took the statement and since she 
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6 was not law enforcement the testimony was they put a handcuff on 

7 him and took one hand and handcuffed that to a chair while she 

8 was in the room. 

9 Number three, I find it hard to believe anyone would 

10 ever tell me a confession is false because someone said the 

11 victim didn't deserve to die. I would hope it would be said 

12 about every victim. I think it should be said about every 

13 victim. I don't see how that could force anyone to confess. 

14 Four, no audio or video recordings. We know a 

15 stenographer came. There's nothing in New Jersey law that 

16 requires that. 

17 Number five, again t ese are -- each one of these can 

18 be argued by Mr. Kleiner. If the jury wishes to buy it they're 

19 free to. In my experience if the jury finds police lied the 

20 Prosecutor usually loses the case. If you can prove they're 

21 lying and planted evidence I don't think Mr. Kleiner needs a 

22 confession expert in the case if he can convince them that 

23 occurred. 

24 Number six, numerous inaccuracies which are exposed by 

25 the evidence itself, photographs and scientific testimony. 
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1 Whether they're numerous or not that's a jury function. I don't 

2 think that's again that becomes a fact finding. Are they 

3 inaccuracies or not? I've seen photographs. Mr. Kleiner ls 

4 making certain assertions. Sometimes I agree with him. 

5 Sometimes I don't. That's for the fact finder to find. I'm not 

6 the fact fi nder. I don't express my view of them. I know Mr. 

7 Kleiner asks certain questions I would disagree with that he 

8 says -- it shows what he says it shows. Sometimes the 

9 Prosecutor will show something I don't quite see what they claim 

10 is in the photograph. That ' s for the fact finder not for Mr. 

11 Ofshe, not for the Court . The jury decides what the pictures 

12 show, don't show, what's accurate, what is not accurate. 

13 Seven, the amount of time in the interrogation room. 

14 The amount of time was very, very short in this case. It was 

15 from eleven o'clock. By 2:50 someone ls down. They have the 

16 steno taking it down, recording. That's a short period of 

17 time. 

18 Certainly someone not eating or drinking, dealing with 

19 number seven and eight, I think all of us in life go three, 

20 four, five hours without having something to eat or drink. I 

21 don't think when you're put in a stressful situation that'• so 

22 unusual. There's absolutely no testimony Mr. Pompey sought to 

23 use the facilities, was denied any use of the facilities. I 

24 have to deal with the evidence in the case. 

25 I think when you read the Hall case as I read the Hall 
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1 case, basically it says the defendant has to testify to make a 

2 false confession case unless for some reason, and sometimes it 

3 occurs, I assume, the court reporter g~t c~wn and said she saw 

4 when he started to act up someone hits him on top of the head. 

5 There was testimony he stood up, put him back down, physically 

6 abused him or if some officer gives adverse testimony, and it 

7 does occur. 

8 But as I read Hall, basically in a false confession 

9 case someone has to get on the stand and tell the jury it's a 

10 false confession. Because otherwise most of the material Dr. 

11 Ofshe wants to use, in fact what he used in his report is not 
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12 admissible. Obviously I look at Dr. Ofshe's report in this case 

13 and I read between the lines in the Hall case. If defendant was 

14 to get on the stand and outline this is what occurred, this is 

15 what took place, this is what happened, then Dr. Ofshe can use 

16 those factors and say this is what I base my opinion on. But 

17 when they're not there no one really takes the stand to say it's 

18 a false confession, it's difficult, not impossible, very 

19 difficult. When you're just three hours of questioning and a 

20 confession comes out, then they talk about boxing camp and 

21 everything else, it's certainly not a hard interrogation that 

22 took place. 

23 My concern would be a guy picked up in the middle of 

24 the night, 2:30 in the morning, dragged down to Hackensack 

25 Police headquarters. That's a tough interrogation when you get 
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1 woken up in the middle of the night. Getting a phone call in 

2 the middle of the night scares the hell out of most people never 

3 minds cops dragging you down to the station house. That's more 

4 than just interrogation. But we don't have anything of that 

5 here. There's nothing in there that leads this Court to believe 

6 that something occur that makes this Court have a feeling that 

7 Mr. Pompey was abused, he was overridden, his will, that they 

B used coercive techniques all over on him. 

9 As I said, a person picked up at 2:30 in the morning 

10 could make a pretty good argument to me it starts out as a 

11 fraught filled investigation. Here someone is picked up eleven 

12 o'clock in the morning. By two o'clock he's confessing 

13 everything. There's absolutely no testimony that would show 

14 that anything was wrong. He was told there could have been 

15 witnesses that could have seen him. That was it. 

16 As I said, I think in regard to evaluating what Mr. 

17 Kleiner would like the report to be, which it is not, this Court 

18 doesn't think that they cry out that someone should get a right 

19 to hear them because I think it's stretching. It's a short 

20 interrogation under reasonable circumstances and taking it all 

21 in all, the Court doesn't find that any of the items elicited 

22 leads this Court to believe Dr. Ofshe should now be allowed to 

23 come up with a report taking things that he did not consider 

24 relevant when he wrote hiD !lest report because other tnan tne 

25 handcuffing, everything else was known to him at the time he did 
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1 his report. He knew about the lying, the comments about the 

2 Christian burial speech. They were all available to him. The 

3 fact no audio video recordings, no signed confession. 

4 Inaccuracies, well, he's becoming a fact finder so 
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5 that would not be for him to evaluate whether it's inaccurate or 

6 not. He knew about the amount of time in the interrogation room 

7 and the alleged lack of use of a bathroom. What he ate and 

8 drank, those are all things, if they were relevant to him he 

9 would have covered them. If they were important to him in 

10 making his decision, if that 's what he's really making it upon 

11 he would have listed them. He did not. 

12 Therefore, I realize Mr. Kleiner is trying hard for 

13 his client but he's not the expert. The expert didn't consider 

14 them important before, didn't include them in his report. Based 

15 upon the report I have the Court is going to grant the State's 

16 request to bar the testimony of Dr. Ofshe as not falling within 

17 the Hall case or any other Ne Jersey case that was previously 

18 cited. 

19 MR . KLEINER: Judge, I have a question so that I don't 

20 waste my expert's time and I don't waste the time of this 

21 Court. 

22 Similar to Hall, basically in the Hal l case we were in 

23 an extremely similar situation that Dr. Ofshe proffered a report 

25 narrative from Mr. Hall or the defendant Hall, and when he got 
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1 to the point of the 104 hearing and then the reversal down the 

2 road, the Court basically dictated to Dr. Ofshe what he could do 

3 and what he couldn't do. 

4 So I'm not wasting time on my expert I just want to 

5 make sure on this. Judge, without getting into the procedural 

6 frame of the time frame of it but for the sake of argument, even 

7 if Dr. Ofshe, pursuant to this Court's decision that he's barred 

8 on the report that he issued, even if Dr. Ofshe were to 

9 indicate, even if we're not all eight of these points -- a 

10 combination of one, two, three, and four including one of the 

11 issues of handcuffing, principally the lying and factors such as 

12 that that did come in, in fact in the actual case, and if Dr. 

13 Ofshe were to include those and if Dr. Ofshe were to indicate 

14 through what he's always indicated in sixty-eight times he's 

15 testified that the empirical evidence indicates false 

16 confessions exist, interrogative tactics that can cause such are 

17 the following, and these that are included here should be 

18 considered in that vein, if I were to produce such a report to 

19 the Court, I just want to make sure, Judge, and I'm not missing 

20 something, my understanding is the Court is indicating whether 

21 it comes from me or whether it comes from him, based upon your 

22 reading of the Hall case, that unless the defendant testified or 

23 produces evidence like that, that you wouldn't permit Dr. Ofshe 

24 to t~~tify in the ;sus~al oau6a of ralae confessions exis~ ana 

25 when they do exist there are certain techniques that are used, 
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1 et cetera, et cetera. 

2 My understanding is you're saying even if I were to 

3 produce that the Court would not be inclined to allow that? 

4 THE COURT: That's a fair evaluation. 

5 MS. PEIFFER: I have one further issue. I have 

6 addressed thi s many t imes over the years about Dr. Wulach's 

7 testimony on his psychological testing. 

8 THE COURT: We only have a psychological as I 

9 understand it right now. 

10 MS. PEIFFER: I have asked numerous times, it's been 

11 ordered numerous times the raw test data be provided to the 

12 State. When they decided Dr. Wulach wasn't going to testify 
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13 they decided not to comply with the order, which I understand. 

14 But at this point if he's going to testify, we need to have that 

15 raw data. 

16 THE COURT: If he's going to testify I'd like you to 

17 give - -

18 MR. KLEINER: The State is asking for Dr. Wulach's raw 

19 test data? 

20 MS. PEIFFER: For all his --

21 THE COURT: I assume he gave tests. I assume he gave 

22 a Rorschach test. You look at the dot and say i t's the Empire 

23 State Building, something else. You say Miss Peterson has it, 

24 corr ect? 

25 MR. KLEINER: I believe Miss Peterson has raw data. 
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1 THE COURT: You'll have it by Tuesday morning. 

2 MS. PEIFFER: Thank you. 

3 MR. KLEINER: I did receive some additional arguments 

4 from the State. I haven't had a chance to read them. I ask I 

5 get an opportunity. 

6 THE COURT : Two things came in today, didn't they? 

7 MR. SANTULLI: Last week I had given you and Mr. 

8 Kleiner a motion in limine as it related to Dr. DeForest. 

9 THE COURT: Right. 
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10 MR. SANTULLI: And in that last admission I indicated 

11 I had ordered a transcript from your Honor's previous ruling of 

12 October 9th, 1997 so when I got that in I wrote an addendum or 

13 supplemental letter regarding Dr. DeForest just to attach it and 

14 have it be part of the original motion in limine. 

15 Beyond that, I also filed today, and I gave Mr. 

16 Kleiner a copy, a motion in limine as it relates to Dr. Bing. I 

17 want to make clear, I'm not trying to preclude Dr. Bing but 

18 there are certain areas where he should not be allowed to go 

19 into and I've limited them to the three or four areas I put in 

20 my letter of today. 

21 MR. KLEINER: I did receive them sometime this 

22 morning, your Honor. 

23 THE COURT: You handed me something today. I don't 

24 know where it went to. 

25 MR. KLEINER: Judge --
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1 THE COURT: Dr. Bing is for the future. We can all 

2 take a look at that. 

3 MR. SANTULLI: Dr. Bing is next week. 

4 MR. KLEINER: I believe his testimony is --

5 THE COURT: We'll argue 4:30 Tuesday, after the jury 

6 goes home. 

7 MR. KLEINER: Judge, I think between either Wraxall or 

8 Taylor, Tuesday or Wednesday I'll certainly be available -- I'll 

9 be able to address these. I don't believe they're long issues. 

10 

11 

12 

THE COURT: We'll do them Tuesday 4:30. 

MR. SANTULLI: One other quick issue. 

MR. KLEINER: There's a DeForest issue I think we can 

13 delve into at the same time. 

14 MR. SANTULLI: Dr. Bing is probably going to be called 

15 sometime next week. I'm requesting discovery or I can give him 

16 a subpoena next week if necessary, two items. I've requested in 

17 the past and have not receive~ the actual notes or copies of 

18 notes that he took in September of last year when he went up to 

19 the state lab. He has given me a typewritten version of them 

20 but I have requested and want the specific notes that he took 

21 because we have an issue as to whether he claims to have seen 

22 P-30 tests or not. I would like to look at his actual notes. 

23 That's the first request. 

24 

25 

THE COURT: Mr. Kleiner. 

MR. KLEINER: Sure. I'll make them available. I'll 
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1 give them to the State either Friday or first thing on Tuesday. 

2 

3 

THE COURT: Okay. 

MR. SANTULLI: The second thing I'm requesting 

4 billing information from Dr. Bing to Mr. Kleiner and the Public 

5 Defender's Office. 

6 THE COURT: One problem with billing information --

7 MR. SANTULLI: I don't have to have the actual bill. 

8 THE COURT: Just the amount? 

9 MR. SANTULLI: The amounts. 

10 THE COURT: I'll allow the amount. 

11 MR. KLEINER: I will have Dr. Bing to the best of his 

12 ability testify to his billing, to the billing. 

13 

14 

THE COURT: A bill --

MR. KLEINER: The State actually received somehow 
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15 through billing last year, which is certainly I would object to, 

16 they received an actual bill that Dr. Bing sent to the Public 

17 Defender's Office. 

18 MR. SANTULLI: He sent the bill addressed to me. He 

19 addressed it to me. Specifically to James v. Santulli. 

20 MR. KLEINER: His office, by accident, because there 

21 were two adversaries, they didn't know which was the adversary. 

22 THE COURT: You normally would not turn over a bill 

23 from your doctor or expert. The amount, yes, and how it's 

24 cal culated, yes. 

25 MR. KLEINER: I have no problem. In fact, Judge - -
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1 THE COURT: I want the dollar amount, whether it's an 

2 hourly rate or conference rate or whatever. You don't have to 

3 give the dates of your conferences. That would reveal 

4 information he's not entitled to know. If he bills three 

5 hundred dollars an hour 

6 MR. KLEINER: I could very quickly, Judge, and when 

7 Dr. Bing comes the State can confirm this with him by way of a 

8 conversation, my understanding is he charges six hundred 

9 dollars -- whoa, whoa, whoa, whoa. 

10 THE COURT: Let him finish, Mr. Santulli. You're 

11 walking on him. 

12 MR. KLEINER: Six hundred dollars per DNA sample is 

13 what he charges. That's in effect. I believe he charges two 

14 hundred dollars an hour for the review of discovery. Somewhere 

15 in that frame. I can double-check it. I'm not sure what his 

16 fees of trial, whether they're on an hourly basis or on a daily 

17 depending upon whether 

18 THE COURT: That's all I want and then how much the 

19 bill in total is. I'm not trying to find out what went on, so 

20 forth. Just if he did other work you don't have to reveal it. 

21 MR. SCALITI: With respect to Dr. Wulach, I want to 

22 set forth what the State believes the paramete~ s of your ruling 

23 were with respect to him. Dr. Wulach can testify defendant had 
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24 a 1 il!l!t@d IQ, limited coping p9rc;cnal.ity dliiu.&:.:i.:u: anci Dr. wuiach 

25 could testify that people with that intellectual capacity might 
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1 be more susceptible to police suggestion or coercion. 

2 THE COURT: No, I did not say that. 

3 MR. SCALITI: You didn't rule that was barred or if 

4 you did do that it might open the door. That's barred? 

5 THE COURT: That's barred but he can say people of 

6 that IQ have limited what was the term you used? 

7 MR. KLEINER: Limited cognitive function. 

8 THE COURT: Limited cognitive functioning. Which 

9 means slow to understand what's taking place, I assume. 

10 MR. SCALITI: He's barred saying those individuals are 

11 more susceptible to police pressure? 

12 THE COURT: Correct. 

13 MR. KLEINER: Once I start going down that trail that 

14 I potentially open up the door 

15 THE COURT: You make it a side bar, Mr. Kleiner. 

16 MR. SANTULLI: No. 

17 THE COURT: If you think it's going to open the door, 

18 object and we'll have a side bar. 

19 MR. SANTULLI: We may want him to open the door. 

20 THE COURT: I'm not going to let you do that by 

21 trick. If you think it's not right within the limits I expect 

22 an objection. 

23 MR. KLEINER: I think one of the things -- Judge, if 

24 Dr . Wul~r.~ t~st!f!es because of liwl~~u parameters of 1t I 

25 think one of the things the defense may request is for a very 
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1 limited hearing because I'm very concerned 

2 THE COURT: Right now they have to object. If they 

3 think you're opening the door they have to object. 

4 MR. KLEINER: I'm alerting the Court if I ask Dr. 

5 Wulach four questions 

6 THE COURT : If you make a conscious decision to go 

7 forward you make it. That's why I'm putting the burden on Mr. 

8 Santulli and Miss Peiffer to object. If you think it's going to 

9 open the door I want an objection. As I said you may get your 

10 side bar. 

11 MR. KLEINER: Judge, I have two --

12 MR. SANTULLI: I was just kidding because we haven't 

13 had a side bar. When I said no, I meant let's not break a 

14 trend. 

15 MR. KLEINER: I have two brief issues I need to take 

16 up. Number one, Investigator Rodriguez who happens to be here, 

17 he can stay here, mentioned a r. inventory item that he was 

18 familiar with in 1994 when he brought evidence down to the FBI. 

19 I have not heard anything back from the prosecution as to 

20 whether this item is in existence, what happened to it. 

21 THE COURT: What is the item? 

22 

23 

24 

MR. KLEINER: It was, if you recall 

THE COURT: There were nineteen items. 

MR . KLEINER: In 1994 he sant wvidence down to the 

25 FBI. He said he r.emembered he had twenty items, six of which 
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l were taken by the FBI, the remainder which came back. I asked 

2 him how he remembered. He explained that and he thought there 

3 was some sort of inventory list. 

THE COURT: What's the item? 

MR. KLEINER: What do you mean? 

67 

4 

5 

6 THE COURT: You said there's one item you want to know 

7 about. 

8 MR. KLEINER: No. There's an inventory list, the 

9 actual tangible document. I have not received that from the 

10 State, Judge. I don't know if it exists or doesn't exist to 

11 this date. I have no idea. I don't know their internal 

12 mechanisms but if it does exist I believe I'm entitled to it, 

13 your Honor. 

14 THE COURT: I think you would be. 

15 Mr. Santulli, you'll make a search and let him know on 

16 Tuesday morning. 

17 MR. SANTULLI: I thi k we know what he's talking about 

18 if it exists. 

19 THE COURT: Mr. Rodriguez, do you know what he's 

20 talking about? 

21 INVESTIGATOR RODRIGUEZ: I have to check. I don't 

22 believe it exists. 

23 THE COURT: You know what he's talking about? 

24 INVESTIGATOR RODRIGUEZ: Yes. 

25 THE COURT: He'll aake a search and let you know. 
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1 MR. KLEINER: one other issue, your Honor. Before the 

2 trial started I had laundry listed a number of issues I thought 

3 would come into this case. I said some do not have -- you do 

4 not have to deal with them ahead of time but one of the issues 

5 in this case, your Honor, deals with a problem the defense is 

6 having in the issue regarding Mr. Hoffman, whether or not he had 

7 any involvement with law enforcement. 

8 Your Honor was not privy to what occurred in the first 

9 trial. Here's my problem, your Honor. One of the things I 

10 learned in this case was that Mr. Hoffman, for the first time in 

11 the second trial indicated something about his acknowledgment 

12 that he bumped into Michael Mordaga. I don't know if he knew 

13 Michael Mordaga because of the interaction in the first trial 

14 because Mordaga was around during the verdict time and everybody 

15 was together, or whether he knew Mordaga for another reason. 

16 THE COURT: One reason could be I heard somebody who 

17 testified went to school at Ha ~kensack with Mordaga. 

18 MR. KLEINER: I'm indicating that's something that 

19 came up new. I certainly didn't walk into that. I would not 

20 ask in that frame a question I don't know the answer to. But 

21 what I'm most concerned about your Honor, your Honor is familiar 

22 with the loose term of a confidential informant. Confidential 

23 informants can be a documented confidential informants or an 

24 undocumented confidential informant. 

25 In the first case here's what happened. In the first 



colloquy 

1 case the defense asked whether or not such information existed 

2 during around this time and it limited its scope really to the 

3 Prosecutor's Office and to the Hackensack Police Department. 

4 The prosecution indicated on the record when that first came up 

5 and said well, he's not now. 
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6 Then, three weeks later, after I think there was an in 

7 camera permitted by the Court between the prosecution and the 

8 Judge, I believe that after that occurred the prosecution got on 

9 the record and said words to the effect that he's not a 

10 confidential informant. However, it never really was fully 

11 addressed as to whether or not he was a confidential informant 

12 around the times of these murders, whether it be the middle 

13 '80s, the late '80s, around that time of '89. 

14 And also the game, what I consider to be the problem 

15 of documented versus undocumented. Because very many times I've 

16 had an experience with various police departments and their 

17 testimony. You've seen it befQre, that certain confidential 

18 informants are undocumented but they're referred to anonymously 

19 in their reports. If this person was an undocumented informant 

20 in that he doesn't have a number, he doesn't have a file on him, 

21 that anyone has tangible items I think the State really needs to 

22 clear this up. 

23 

24 

25 

MR. SANTULLI: Maybe I can. 

THE COURT: Go ahead, Mr. Santulli. 

MR. SANTULLI: When this happened Mr. Kleiner made a 
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1 motion in front of Judge Parsons. My recollection was that I 

2 was ordered to check with the Bergen County Police Department, 

3 the Hackensack Police Department and also the Bergen County 

4 Prosecutor's Office, including the Narcotic Task Force as to 

5 whether Edward Hoffman had been at that time or any time 

6 previously a confidential informant. I believe I had Carlos 

7 Rodriguez make some of the phone calls. 
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8 I got the information either from him or directly from 

9 some police department. I'm not sure exactly the method . All 

10 the information that I had wa s that Edward Hoffman was not then 

11 or ever, as far as I knew, a confidential informant and I told 

12 that to Mr. Kleiner --

13 THE COURT: Not then or ever, are you referring --

14 when are you -- '96 or '97? 

15 MR. SANTULLI: I believe in '96 probably. 

16 THE COURT: As of that point he had never, up to that 

17 point, been? 

18 MR. SANTULLI: Now, Mr. Kleiner says there could be a 

19 time when he was anonymous. I have no knowledge personal or 

20 hearsay or any type of knowledge he was a confidential informant 

21 but how would I know if he made an anonymous phone call? 

22 THE COURT: You believe he may have be a n a 

23 confi dent i al informant for Lieutenant Mordaga? 

24 

25 

MR. KLEJ"~R ; Based upon Hoff~n·s - -

THE COURT: Is that the allegation? 
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l MR. KLEINER: Based upon Hoffman's disorderly persons 

2 conviction and one was for drugs, certainly Mordaga was working 

3 narcotics. It's the defense's belief if he were, so to speak, 

4 the undocumented type, the type you see on the street and say 

5 what's going on, certainly the most prime source would be 

6 someone from Narcotic s, whether it be Mordaga or not. 

7 I think what I'm really asking, is the State really 

8 should ask Lieutenant Mordaga -- all I ask, that they ask 

9 Lieutenant Mordaga if he ever supplied information during this 

10 time period in the late '80s. 

11 

12 

THE COURT: I think tnat's a fair request. 

MR. SANTULLI: I believe I already did. 

13 THE COURT: Why don't you do it again. 

14 MR. SANTULLI: I am almost positive that was one of 

15 the sources I asked but I will confirm it. 

16 

17 

THE COURT: By Tuesday. 

MR. KLEINER: Docume ted versus undocumented I think 

18 is what the defense is most concerned with. 
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19 THE COURT: We're not talking about one time so and so 

20 dealing drugs. I'm talking about someone who works --

21 MR. SANTULLI: Are we talking from September 7, 1989 

22 backwards? 

23 

24 

THE COURT: Correct. 1989 backwards. 

MR. KLEJNF.R! ! don't know what the Ccurt is ;cin; ~u 

25 do. If Mr. Hoffman is at this point an informant for any law 
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1 enforcement --

2 THE COURT: As of '96 he was not, they say. The die 

3 is cast by that. 

4 MR. KLEINER: Let me put for the record so somebody 

5 doesn't criticize me later, that it is the defense's point if 

6 Mr. Hoffman is or was a confidential informant it's relevant to 

7 this case because it's an ongoing case. So I just want to be 

8 clear on that. Nobody has ever answered anything past '89. 

9 THE COURT: You'll come back and tell us what Officer 

10 or Lieutenant Mordaga has to say. 

11 MR. SANTULLI: I want to clarify if you've gotten the 

12 documents I submitted to the Court. I handed you an original. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Give it to Vera. 

Here it is right here. Give her another one. 

(Proceedings concluded.) 

* * * 
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colloquy 

1 St. v. Josh Pompey, 2-17-98 

2 M 0 R N I N G S E S S I 0 N 

3 (The following is heard outside the presence of the 

4 jury.) 

5 MR. KLEINER: I'm going to waive Mr. Pompey's 

6 presence. 

7 THE COURT: My office received a call from juror 

8 number four, Mr. Thevenin, that he was ill. I then gave him a 

9 phone call to speak to him. He was at home. He indicated that 

2 

10 he thought he would be able to make it in tomorrow although he's 

11 going to the doctor this afternoon. Obviously he doesn't know 

12 what the doctor is going to tell him. He caught the flu 

13 sometime over the weekend although he was not feeling well 

~ 14 overnight. That's why he stayed home today. 

15 That's a summary of the phone conversations with Mr. 

16 Thevenin. 

17 MR. KLEINER: My r quest in this particular case, 

18 although we don't know what's going to happen tomorrow, 

19 certainly I don't want to lose this juror. He's the only 

20 African American juror on this jury. Also, your Honor, I'm 

21 wondering, so that this juror knows, I think it's the Court's 

22 position based upon the in-chambers conferenc& it could depend 

23 upon what he says but I think the court indicated if he doesn't 

24 come in tomorrow we have to re-analyze the situation. 

25 THE COURT: If he doesn't come in tomorrow we're going 



colloquy 3 

1 to start at 8:30. I'm not going to hold it up any longer. I'll 

2 give him a day's grace to get here. He's sat through it all. 

3 I'm not going to hold it up any longer. I'm just not going the 

4 start doing that. 

5 MR. KLEINER: Just so my position is clear, your 

6 Honor, unless this person is extremely ill my position is going 

7 to be that we should not excuse this juror. We haven't reached 

8 that point yet. I'm just wondering if the Court, since it has 

9 access to this juror, could explain that to the juror this 

10 afternoon, that if he is not going to be able to come in 

11 tomorrow, that he's going to end up, most likely the indication 

12 is that he's going to be excused. 

13 

14 

THE COURT: I'll indicate that to him. 

MR. KLEINER: I think he's served for so long that 

15 might give some addeo incentive. 

16 THE COURT: I will advise him if he's not here 

17 tomorrow we're going to proc ed in his absence. 

18 MR. KLEINER: Which means that he's excused? 

19 THE COURT: Correct. 

20 MR. KLEINER: Unless this person would be gone for a 

21 long period of time it is the defense's position that we need 

22 this juror. We want this juror and we don't ~ant to lose him. 

23 So at this point, Judge, even if it were one more day passed 

24 tomorrow, the defense'~ pc~!t!on nould ~e tu •tay and wai~ until 

25 he's available. 
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1 

2 

THE COURT: All right. Miss Peiffer, Mr. Santulli? 

MS. PEIFFER: The State feels it is entirely up to the 

3 Court's discretion pursuant to rule 1:8-2. I believe it is the 

4 (d) section and also the case law that the defendant has no 

5 procedural right to have the total numbers of jurors impaneled 

6 if greater than the required minimum sit during the entire case 

7 and hence there's no ground for a mistrial if one of the 

8 impaneled jurors is excused during the course of the trial for a 

9 cause such as personal illness. 

10 I note that there was a juror early on in the 

11 proceedings, Mr. Adderley, who had a death in the family, who 

12 indicated he would be out more than one day. Your Honor did 

13 excuse him. Therefore, at this time it is the State's position 

14 it is entirely within the Court's province to excuse the juror 

15 if he does not show up tomorrow. 

16 THE COURT: My intention is to excuse him, bring the 

17 witnesses tomorrow. We're q~ing to go tomorrow. In light of 

18 all the circumstances we'll give it the one day but beyond that 

19 I'm not going to hold it up. Obviously if he told me on the 

20 phone he thought he would not be in tomorrow I would continue 

21 today but he indicated he thought he would be here tomorrow. 

22 That was his expectation. 

23 Therefore, in light of that from him we'll see if he 

25 doesn't we'll have to continue. 
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1 MR. KLEINER: Just so my position is clear, Judge, I 

2 could make further arguments tomorrow but it is the defense's 

3 position at this point to not excuse this juror. We haven't 

4 reached that point but I think I should make that argument on 

5 the record. 

6 Judge, I have no objection to the Court excusing this 

7 jury. Otherwise the Sheriff's Department would have to bring my 

8 client up. I wouldn't want the jury to be here without my 

9 client here. I have no objection to the Court --

10 MR. SANTULLI: We have no objection to that, Judge. 

11 (Proceedings concluded for the day.) 
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1 St. v. Josh Pompey, 2-18-98 

2 M 0 R N I N G S E S S I 0 N 

3 (The following is heard outside the presence of the 

4 jury.) 

5 MR. KLEINER: I have both experts. I have a brief 

6 request from the defense, your Honor. One request is prior to 

7 Mark Taylor, testifying he has reviewed the videotape of the 

8 swabbing that was done prior to testifying and various 

9 photographs indicating a swabbing procedure but he has not seen 

10 the knife so I need about, just maybe two to five minutes just 

11 for him to look at the markings Dr. DeForest made on the knife 

12 prior to testifying. 

13 The other request is that Mr. Wraxall is here and Mr. 

14 Heaney is here. Mr. wraxall, to save time, Judge, since he 

15 didn't have the ability to photograph or have certain 

3 

16 photocopies of the Polaroid photos of the isoenzyme tests, we're 

17 requesting a few minutes for Mr . Wraxall, perhaps while Mr. 

18 Taylor is testifying, to be in an area with Mr. Heaney to just 

19 review that material prior to testifying. Certainly it will 

20 make his testimony go faster and it certainly would help us get 

21 this done a lot quicker. 

22 MR. SANTULLI: I don't have a problem if Mr. Wraxall 

23 wants to look at the books in the back of the courtroom. 

24 They're there. 

25 MR. KLEINER: I would rather it be in a designation 
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1 outside the presence of the jury. 

2 THE COURT: Do you have a place for him to go? 

3 MR. SANTULLI: I guess we'll find a place, Judge. 

4 THE COURT: Okay. You'll find a location. 

5 MR. SANTULLI: I would want him here when we're ready 

6 to testify. 

7 THE COURT: When Mr. Wraxall is ready to testify? 

8 MR. SANTULLI: Right. 

g MR. KLEINER: I have no problem with that. 

10 THE COURT: You don't need it for Mr. Taylor? 

11 MR. KLEINER: No. 

12 MR. SANTULLI: I don't have a problem with showing Mr. 

13 Kleiner or his expert the knife . I still haven't been shown the 

14 photographs. 

15 MR. KLEINER: I turned these photographs over in three 

16 by five form to the State prior to trial. A total of five 

17 photographs, your Honor, whic, I know was turned over in 

18 discovery. They were photographs taken by Dr . DeForest during 

19 the time of the videotaping, two pictures of the wash cloth and 

20 three pictures of the knife. 

21 MR. SANTULLI: I certainly haven't seen these once. I 

22 don't know if I saw any smaller versions. 

23 MR. KLEINER: They were turned over to the state in 

24 three by five's . Basically t he photograph= depict the ~nifa 
__ ... 
Q&IU. 

25 the areas of the swabbing location marks that Dr. DeForest 
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1 utilized and all this was covered on -- actually the videotape 

2 itself documents this procedure as well. 

3 MR. SANTULLI: Pending looking for the smaller 

4 photographs, I have no objection at this point of showing the 

5 knife and whatever your Honor wants to do, give me some time to 

6 find a place for --

7 MR. KLEINER: Maybe I can have five minutes to show 

8 Mr. Taylor the knife. 

9 THE COURT: Let him show Mr. Taylor the knife and 

10 maybe you can locate a spot for Mr. Heaney. I'll give you a few 

11 minutes and we'll be back out and get going. 

12 (Short recess taken.) 

13 THE COURT: Ready to go? 

14 MR. KLEINER: Yes Judge. Thank you. 

15 MR. SANTULLI: Miss Peiffer went to get gloves. 

16 MR. KLEINER: There's actually some gloves on the 

17 chair, your Honor. 

18 THE COURT: Is it her witness or your witness? 

19 MR. SANTULLI: My witness. 

20 THE COURT: Get the jury out. If it was her witness 

21 we'd have to wait but it's yours. 

22 (The following is heard in the presence o the jury.) 

23 THE COURT: You have a witness for us, Mr. Kleiner? 

24 ~R . !l.LE!NER: v .... ··""'·· ... u---- .Judge, the defense ·--1 ~ ..,,w .. . . ..,,.,.., ... 
25 calls Mark Taylor to the stand. 
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1 

2 

MARC S C 0 T T T A Y L 0 R, DEFENSE WITNESS, SWORN 

THE WITNESS: I own a company named Technical 

3 

4 

5 

6 

Associates. It's a private laboratory and we do criminalistics 

testing. 

DIRECT EXAMINATION BY MR. KLEINER: 

Q Good morning, Mr. Taylor. 

7 A Good morning. 

8 Q Mr. Taylor, do you have a copy of what's known as your 

9 curriculum vitae? 

10 A 

11 

12 

Or resume, yes, I do. 

THE COURT: I told them that already. 

MR. KLEINER: Your Honor, for the record, the defense 

13 has premarked certain items in relation to this testimony. His 

14 curriculum vitae is marked as D-18B as in "boy". 

15 Q You have that, Mr. Taylor? 

16 A Yes, I do. 

17 Q Do you also have wit you today your data and other 

18 information regarding the work you did in this case? 

19 A Yes, I do. 

20 Q I'm just going to ask you some questions about your 

21 background. You mentioned Technical Associates, I believe? 

22 A 

23 

That's correct. 

Q Could you tell us a little bit about that company and 

24 what your role !e in that company. 

25 A In 1980 I formed a consulting firm. We were called 
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1 Technical Associates. The reason for the name is a little 

2 obtuse. I was at the time doing consulting work in the 

3 television industry in addition to consulting in forensic 

4 science work and I was working on the Quincy television program 

5 and because the company was originally formed as a group of 

6 consultants for TV it became known as Technical Associates 

7 because they were associated for that purpose. 

8 Technical Associates was formed in 1980 during when I 

9 was doing that consultation. 

7 

10 Subsequent to that in 1983 I built a laboratory and we 

11 began doing criminalistics or f orensic science consultation. 

12 That involved various areas in the examination of physical 

13 evidence as it relates to criminal and civil cases. Technical 

14 Associates has been functioning in that capacity since. We have 

15 

16 

17 

18 

19 

20 

21 

22 

a new laboratory that we just recently moved into. One of our 

primary focuses is DNA testing. And we do consulting in 

crimina l and civil cases acros the United States. 

Q Where is the l a b located? 

A The lab is located in Ventura, California. 

Q I'll ask you a little about your area of expertise, 

specifically as it relates to DNA. Can you tell the jury a 

little about your formal education. 

23 A I have a Bachelor of Science degree in Zoology. I did 

24 gra duate work on a Master Of Science degree in Cellular 

25 Biology. This was back in the late sixties and early '70s. At 
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1 that particular time there wasn't a discipline per se of 

2 molecular biology. However, I ended up getting a job or taking 

3 a job with the Los Angeles county Coroner's Office. That was my 

4 first introduction into the field of forensic science. 

5 In the position at the Coroner's Office I did analysis 

6 of physical evidence to assist the corner in determining cause 

7 and mode of death . And we developed our lab was primarily a 

8 research laboratory. It then became as we developed additional 

9 procedures, it became a service laboratory in addition. 

10 We did work in gunshot residue analysis, conventional 

11 serology, tool mark compa risons, various areas like this that 

12 dealt with criminalistics. 

13 During this period of time I took a number of classes 

14 in the field of criminalistics. I became a member of the 

15 American Academy of Forensic Sciences which is a national 

16 organization, the California Association of Criminalists, which 

17 is the State Organization fo r Criminalistics and Forensic 

18 Science. 

19 I continued that work until 1978. At that point I had 

20 worked on numerous different types of cases and taken a number, 

21 both attended seminars and taken a number of courses in 

22 different areas that dealt directly wi t h serological testing and 

23 various disciplines within criminalistics. 

24 I then did the stint of work that I did as a technical 

25 advisor doing also consultation in forensic science cases and 
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1 then after my laboratory was formed I then started doing 

2 additional taking additional course work in various 

3 disciplines that were important to the testing that was being 

4 done in my lab. 

5 With the advent of DNA technology I had done research 

6 as part of my Master 's degree in the detection of DNA as it 

7 relates to seen DNA itself inside a cell and was familiar with 

8 DNA and had followed generally what a lot of the work that was 

9 being done in recombinant DNA technology during the '70s had 

10 been. 

11 The first utilization of DNA in forensic science was 

12 1985, 1986 in Great Britain and when that came along I was of 

13 particular interest, that really struck me as an interesting 

9 

14 area and started taking additional courses in molecular biology, 

15 some of the statistics as relates to population genetics and 

16 numerous courses in the specific technologies that are used in 

17 forensic science, that being rimarily some of the RFLP and PCR 

18 procedures. You may have heard those initials, restriction 

19 fragment length polymorphism technology and polymerase chain 

20 reaction technology. 

21 As part of this, as I was studying this it became 

22 clear this was an area that there was a great oeal of need and a 

23 great deal more opportunity to answer questions using DNA 

24 technology so we implemented these procedures in my laboratory. 

25 We were the first laboratory in southern California to utilize 
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1 PCR testing in criminal cases. We started that in 1990 and 

we've been doing it subsequently. 

I continue to be active in the CAC and American 

Academy of Forensic Sciences as well as what we call the DNA 

Study Group, which ls a group of specialists in DNA technology, 

a group that's formed under the California Association of 

Criminalists. 

Q Regarding your work in the Coroner's Office, did that 

have any relationship to or ties to law enforcement? 

10 A Yes, it did. I testified in cases as related to cause and 

11 

12 

13 

14 

15 

16 

mode of death. 

Q Now, when your lab opened, Technical Associates, were 

you doing consultation and in certain cases testing for 

particular sides in either a civil case or a criminal case? 

A In civil cases it's been pretty much balanced. I've worked 

for both sides. In criminal cases most of the work my 

17 labora tory has done has been _or the defense. In southern 

18 California where we do the bulk of our work all of the agencies 

19 down there have their own criminalistlcs laboratory and so the 

20 work done for the prosecution is standardly done by the 

21 sheriff's crime lab or police crime laboratory. 

22 The testing that I am involved in then is to evaluate 

23 the testing that they've done, to perform retesting and to make 

24 a determin~tion of whathar er net w& agra~ u~ di•a~~·• with 

25 conclusions that the crimlnalists working for the prosecution 
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1 have come up with. 

2 Now, because we've developed certain procedures that 

3 may not be available to other crime laboratories, there have 

4 been cases in which I've been called to testify or perform 

5 testing for the prosecution and we've done that in a number of 

6 cases. I would guess about five percent of our work is for the 

7 prosecution and the rest is for the defense. 

8 Q Generally what areas of the country do you do your 

9 testing for? 

10 A The bulk of it is in California but I've done work all 

11 across the country and stuff in areas such as Texas, Arizona, 

11 

12 Nevada, Oregon, Washington, Alaska, Colorado. A number of areas 

13 such as that. 

14 Q And regarding those cases that you've worked on in 

15 other locales, including Californi~ , you've been called to 

16 testify in some of those cases? 

17 A Yes, I have. 

18 Q Those states you've mentioned have you been qualified 

19 as an expert in DNA and in other forensic science disciplines in 

20 those cases? 

21 A Yes, I have. 

22 Q I'm going to ask you some questions regarding teaching 

23 experience. Could you tell us a little bit about that? 

! have been requasted to give a numliuL or lv~~ures and 

25 presentations at different meetings that result from my 
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1 experience in particularly with the DNA ~· nalysis. More 

2 specifically, the California State University system, their 

3 criminalistics program, has an active criminalistics program and 

4 they did not have a DNA section to that program and I was asked 

5 to develop the section to teach the DNA analysis section. 

6 What we did is we set up a lecture and laboratory set 

7 up where the students from the class went in and evaluated RFLP 

8 typing and actually performed PCR typing on mock evidence in a 

9 simulated case. 

10 Q Mr. Taylor, regarding publications and presentations I 

11 believe your resume goes on for a number of pages, is that 

12 correct? 

13 A 

14 

That's right. 

Q If you could give the jury an overview, briefly of the 

15 types of presentations or publications that relate to the field 

16 of DNA. 

17 A With the advent of DNA te~hnology there was a great deal of 

18 research that needed to be done. There were initially 

19 procedures utilized by research laboratories but didn't 

20 necessarily apply directly to forensic science. A lot of the 

21 work that I did when we initially were looking at doing DNA 

22 technology was procedures that would improve th application of 

23 this technology specifically to the type of samples that we deal 

24 with in forensic cAsas, that being the aexual assault samples, 

25 bloodstains, et cetera. 
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1 Some of the procedures that were developed at my 

2 laboratory resulted in great increases in the amount of sperm 

3 and the DNA from these sexual assault cases. So I've done a 

13 

4 number of presentations about these procedures that we developed 

5 and they have been adopted in various laboratories. Department 

6 of Justice laboratory in California, for example, uses some of 

7 the procedures that I have developed and presented. 

8 In addition to that, one of the techniques that we 

9 utilized in this case is a procedure that was originally called 

10 polymarker. It's the PM procedure. It goes in and it looks at 

11 a set of six different genetic markers at one time. What we did 

12 was, one of the questions that had come up in many, many cases 

13 was does the sample, the bloodstain, for example, or saliva 

14 stain, come from a man or from a woman. 

15 And what we did, was we went out and looked at an 

16 additional genetic locus and that locus is on the sex 

17 chromosomes, the X and Y chrom somes and what we did is we 

18 incorporated the analysis of this genetic locus with the other 

19 six polymarker loci so that you can now take one sample of DNA, 

20 amplify it all at one time, get the six polymarker loci in 

21 addition to this determination of the sex of the individual that 

22 the DNA came from. 

23 That was a procedure that was developed in my 

24 laboratory. We validated that procedure in conjunction with 

25 another laboratory and then it's been published in a peer review 
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1 in the Journal of Forensic Science and has been utilized by a 

2 number of laboratories across the country. 

3 Q Regarding your work on DNA, have you collaborated with 

4 other experts in doing presentations and publications regarding 

5 how DNA testing affects other types of testing? 

6 A Yes. A question that came up in several cases was whether 

7 or not a preservative known as EDTA was present in bloodstains. 

8 We did a deveiopmental procedure as relates to a particular case 

9 in which we developed a protocol for the detection of EDTA and 

10 then developed -- did a comparison to the DNA typing results 

11 that came with this, with these what were basically spiked 

12 samples, samples where blood had been added to a stain and 

13 showed the correlation between the DNA typing and the EDTA 

14 testing that we had received. This was a research project that 

15 was presented to a number of scientific groups. 

16 Q Now, the testing in this particular case, was it 

17 limited to strictly DNA testirg? 

18 A What we did in this case, what my laboratory did in this 

19 case was just DNA testing, yes. 

20 Q And based upon the work that you've done that you've 

21 indicated, can you tell us just as a ball park figure regarding 

22 PCR testing of DQ alpha and polymarker, approximately how many 

23 cases have you worked on where you've done that type of testing? 

24 A We've worked on, I'm pretty sure it'& over a thousand cases 

25 now but at least hundreds of cases in which PCR testing has been 
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1 involved. 

2 MR. KLEINER: At this time the defense would offer 

3 Mark Taylor has an expert in the field of DNA. 

4 THE COURT: Any questions on voir dire? 

5 VOIR DIRE EXAMINATION BY MR. SANTULLI: 

6 

7 A 

8 

Q Good morni ng. It's Mr. Mark Taylor? 

That's correct . 

Q Just going over your resume, just a few questions. 

15 

9 First of all, you said you had a BS in Zoology, is that correct? 

10 A 

11 

That's correct. 

Q And you did do some graduate research work in cellular 

12 biology, is that correct? 

13 A That's correct. 

14 Q Do you hold a Master's degree or not? 

15 A I do not. 

16 Q Do you hold a Ph.D? 

17 A I do not. 

18 Q When you first started working in the area of forensic 

19 science what year was that, approximately? 

20 A 

21 

22 A 

23 

19 1 ~. 

Q That was with the Coroner's Office? 

That's correct. 

Q Now, with the Coroner's Office in 1973, whatever your 

24 role or duties were then had nothing to do with DNA, is that 

25 correct? 
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l A That's correct. 

2 

3 A 

4 

Q How long did you work at the Coroner's Office? 

Five years. 

Q For that five year period of time from '73 to 

5 approximately '78, is that the right range? 

6 A 

7 

That's correct. 

Q Did that range of time, when you were working there, 

8 did that have anything at all to do with DNA? 

9 A 

10 

No, it did not. 

Q Now, while you were there you said you did testify at 

11 times, is that correct? 

12 A 

13 

That's correct. 

Q And you indicated that you testified as to mode and 

14 manner of death? 

15 A To testing that were perform&d, criminalistics testing as 

16 it related to mode and manner of death and directly in criminal 

17 trials also. 

18 

19 A 

20 

Q But you're not an MD or a doctor or a pathologist? 

That's correct. 

Q Okay. So your role would have been just as a person 

21 who has performed some type of testing and you give results in 

22 court, is that what my understanding is? 

23 A 

24 

As a criminalist, yes. 

Q But not a~ a doct~~, n~t ~~ ~ p~thclc;!~t er net aa a 

25 person who is an expert in the field of the types of wounds or 

16 
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1 injuries that would cause death and things of that nature, is 

2 that correct? 

3 A Not directly as to causing death. There was quite a bit of 

4 testimony as to wound patterns because we did a lot of research 

5 into basically what would be tool marks in wound patterns such 

6 as in stab wounds, things such as this, so it did relate to 

7 wounds but not directly to cause of death. 

8 0 You didn't testify back then as to certain types of 

9 stab wounds hit a certaJ n organ, thereby leading to death? 

10 A That's correct. 

11 0 Now, you also indicated you did some teaching, is that 

12 right? 

13 A That's correct. 

14 0 Where did you teach? 

15 A At California State University at Los Angeles. 

16 0 That was as an instructor? 

17 A Yeah, I guess that was t be title it would be. 

18 0 I don't want to put any words in your mouth. What was 

19 your title? Was it a professor, associate professor, assistant 

20 professor, instructor? 

21 A There is a professor in charge of the criminalistics 

22 program and I was brought in. I think instruct r would be a 

23 good name for i t because of the work and the developmental work 

24 and the Pr~sentat!ons ! w~ b:-o~;ht in to develop this proqriiiii 

25\ and to t:...ch the prograa. 
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1 Q Did you teach a portion of the program or the whole 

2 program? 

3 A 

4 no. 

5 

6 A 

7 

The entire DNA section. That is not the entire program, 

Q Was that one semester or a part of a semester? 

That was a port ion of one semester course. 

0 Would it have been in quarters, the academic year? 

8 How would the academic year be split up? 

9 A I don't recall whether it's on the quarter system or 

10 semester system. 

11 0 Is there anything in your resume that reflects that? 

12 A 

13 

I don't believe so. 

0 It says in your resume on page two, California State 

14 University at Los Angeles, spring quarter, 1995. 

15 A 

16 

Then that would be a quarter system I would assume. 

0 So that your teaching experience for at least college 

17 

18 

19 

20 

21 

22 

23 

24 

25 

or university would be a port on of one quarter, is that 

correct? 

A That's correct. 

0 And that was in 1995? 

A That's correct. 

Q You have done any teaching at an uni ersity since 

then, is that right? 

A That's correct. 

0 Now, you indicated that you began an enterprise known 

18 
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1 as Technical Associates Inc.? 

2 A That's correct. 

3 0 What year was that? 

4 A 1980. 

5 0 And between 1978 and 1980 what did you 

6 A I was working as a technical adviser on the 

7 television program. 

8 0 Did that have anything to do with DNA? 

9 A No. 

do? 

Quincy 

10 0 Now, in 1980, you started this company. Was it 

11 originally a function of assisting and working on television 

12 shows? Is that how the business started? 

19 

13 A That's why t i~corporated it in the first place, because we 

14 were dealing with a number of consultants to the TV industry, 

15 yes. 

16 0 In 1980, when that was first done and Technical 

17 Associates came into existenc , did that have anything to do 

18 with DNA at that time? 

19 A 

20 

No. DNA wasn't utilized in forensic science at that time. 

0 What was the first year DNA was being involved with at 

21 Technical Associates Inc.? 

22 A 

23 

I'm sorry, I didn't follow the question. 

0 When did Technical Associates become involved with DNA 

24 in any realm, the first year that that was done? 

25 A Would have been around 1987, '88. 
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Q And did you do at that point RFLP or PCR or a 

combination of them? 

3 A I took training in both RFLP and PCR typing. In 1989 and 

4 1990 when we started doing research we were doing research in 

5 extraction procedures which can be utilized in both but what we 

6 actually set up for testing on cases in my laboratory was PCR 

7 typing because at that point RFLP typing required the use of 

8 radiation and that is a difficult area to deal with. There's 

20 

9 requirements for setting up and getting a radiation license on a 

10 small laboratory. 

11 

12 A 

13 

Q Now, what year was that this was established, PCR? 

1989, 1990 is when it was developed. 

Q Before 1989 you weren't doing your own testing in the 

14 laboratory, is that correct? 

15 A 

16 

That's correct. 

Q When was your validation procedures fulfilled that you 

17 

18 

19 

began reporting out your own r esults? 

A 1990. 

Q So the earliest your lab was involved with it would 

20 have been 1990, then? 

21 A 

22 

23 A 

Doing casework? 

Q Yes. 

Yes. 

24 Q When we talk about casework we're talking about 

25 actually taking in samples, performing tests, getting results 
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and reporting out results? 

A That's correct. 

Q Now, in 1990 when you were doing PCR did you do any 

RFLP in your laboratory at all up until that point? 

A Only as an experimental basis. The procedures we used for 

21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

RFLP required a detection procedure because we didn't have a 

radiation license. We had to use a detection procedure that was 

10 

11 

12 

13 

14 

15 

what they call colorometric. In other words, you cause 

something to change colors. This was much less sensitive than 

the radiation procedures and we chose not to do that because it 

would utilize too much evidence to do that type of testing so we 

would then refer that out to other laboratories to perform RFLP 

typing. 

Q Would it be fair to say to this date your license does 

no RFLP DNA type work? 

16 A No, that's not true. We do actually a great deal of RFLP 

17 work. 

18 Q You don ' t run the samples on a electrophoresis plate 

19 and then come up with a definitive result or non result and 

20 report it out in a report, do you? 

21 A Absolutely we do. We do RFLP typing now. There was a 

22 change in the technology over the last few yea s with this new 

23 technology that is a chemiluminescence, is the name of it, 

24 technology. It was a substitute for the radioisotopes that 

25 needed to be used previously. With the advent of that it made 
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1 it so that we didn't have to go through the bureaucratic 

2 nightmare of the radiation license so then we established RFLP 

3 and we do RFLP now. 

4 0 And what year did you start doing RFLP work? 

Since last year, '97. 

22 

5 A 

6 Q So between the time that your laboratory was set up in 

7 

8 

9 

1997 no RFLP work was reported out? 

A Repeat that again. 

0 Between the time that the lab was set up in 1997 no 

10 RFLP work was reported out? 

11 A We did not do it pri or t o 1997. 

12 Q In this case have you testified -- have you testified 

13 regarding RFLP before? 

14 A Yes, I have. 

15 0 In cases that your laboratory has completed taking the 

16 samples in, run them and come up with the result? 

17 A 

18 

19 A 

Yes, I have. 

Q How many times have you done that? 

On RFLP one time. That's the only one that's gone to court 

20 so far. 

21 

22 A 

23 

2 ~ A 

25 

O When was that? 

The beginning of this year in Cal i fornia. 

Q In PCR you said you've testified hundreds of times? 

Yes. 

0 It would be fair to say you haven't testified 
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thousands of times, is that correct? 

A No. I would say my testimony in PCR typing has been in 

excess of a hundred times. 

Q One hundred times or hundreds? 

A In excess of one hundred times. It's not hundreds of 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

times. Most of the work that we do when we perform this sort of 

testing ends up agreeing with what the other laboratory has 

received as one would expect. Most of the time they have done 

the job correctly and I don't end up testifying on those cases. 

10 Q Would it be fair to say under resume, looking at your 

11 training with DNA, that your training basically consists of 

12 short-term seminars and meetings and things of that nature? 

13 A There are a number of seminars involved. There are also 

14 specifically courses are RFLP and PCR typing which are week or 

15 longer, ten day courses where you're working on that full time. 

16 I've taken --? 

17 

18 

19 

20 

21 

22 

23 

Q I'm sorry. I didn' t mean to interrupt. 

A I've taken courses at u.c. Berkeley on RFLP and PCR 

technology. Roche Molecular Systems, I've taken two courses 

there on PCR based typing. Those are some of the courses that 

I've taken. I've also taken specifically a class in molecular 

biology that dealt with the entire field of mo~ecular biology 

and specifically how molecular biology was applied to forensic 

24 scienc&. 

25 Q Over the last five years can you tell us how many 
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1 times you've testified regarding DNA for the prosecution in 

2 

3 

criminal cases. 

A Five or six times perhaps. I don't have an accurate time 

4 on just for the prosecution. 

5 Q And for the defense how many times in the last five 

6 years have you test i fied regarding DNA? 

7 A 

8 

Probably over a hundred. 

Q Now, your laboratory, some laboratories are set up, 

9 for example, as a not-for-profit organization or whatever. Is 

10 yours an enterprise, a business that's a for-profit? 

11 A 

12 

Theoretically, yes. 

Q What do you mean by theoretically? 

13 

14 

15 

16 

17 

18 

A It hasn't always been for profit. The development of the 

DNA technology was quite unprofitable, unfortunately. We are 

making a profit. I get paid a salary from my corporation and 

the people that are currently working for me also get paid a 

salary from the corporation a r d I own the company. 

Q How many people work at your enterprise? 

19 A There are six people working at Technical Associates 

20 currently. Two are in clerical positions and four are analysts 

21 

22 

23 

24 

25 

doing criminalistics and DNA analysis. 

Q And are you the only owner, so to speak, or are there 

other owners that are part of that group? 

A I'm the only owner currently although there's some 

contractual negotiations that would bring in, would share the 

24 
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1 ownership of the company. 

2 Q Can you tell us how much you make on a specific type 

3 of case? 

4 MR. KLEINER: I'm going to object. 

5 THE COURT: The question is a little vague. I'll 

6 sustain it. 

7 Q How much did you make on this case? How was the 

8 billing done in this case? 

9 MR. KLEINER: I'm going to object at this point. I 

25 

10 don't have a problem if the State wants to attack this witness's 

11 credibility on based on how much he makes. 

12 

13 

14 

15 

16 

17 

THE COURT: It's a proper question for cross. 

Q Mr. Taylor, you indicated in your resume that there 

were certain cases that you worked on in, I think, mainly 

California, is that correct? 

A Yes. 

Q You listed them as n addendum to the resume? 

18 A 

19 

Yes. 

Q Do you know what I'm talking about, the last page, it 

20 

21 

22 

23 

24 

25 

says addendum to the resume? 

A Yes. 

Q It says court appointments as an expert in DNA 

technology, is that right? 

A Yes. 

Q Can you tell me what that means as to court 
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5 

6 

7 

8 

9 

10 

11 

12 
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appointments, what do you mean by that? 

A It's a variety of -- I was appointed for a variety of 

different purposes on these different cases. That addendum 

Q I don't want to interrupt you. My question really 

26 

goes to what does "appointment" mean and who appointed you? You 

can answer t he quest ion anyway you want but that's specifically 

what I'm trying to find out. 

A I believe all of the cases that are referenced in that 

particular list, this was a list that was put together early on 

so that there was some understanding of what level of expertise 

I had in this field because it's a difficult thing to determine 

early on as to who had experience specifically in what cases, so 

13 we put down a list of cases. These are cases, I believe these 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

were all cases I worked for for the defense and I was appointed 

at a number of different levels, either directly as a consultant 

to discuss what is DNA analysis, how is it performed, to 

evaluate the testing that had been done in a particular case or 

to actually go in and perform testing. 

Q Now, I believe on the form that I'm looking at, the 

part of the resume that is the addendum, are these in 

alphabetical order? What type of order are these put in, the 

timing, chronological order? 

A I think they're chronological. 

Q It starts with People v. Axell. The next one is 

25 People v. Richardson. 
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1 A It's chronological. 

2 0 And on this list there's nine cases listed? 

3 A Yes. 

4 0 Now, these nine cases you indicated although it says 

5 court appointments, you were working for the defense on each 

6 occasion, is that right? 

7 A I believe these were all appointments for the defense, 

8 yes. 

9 Q How many times out of these nine cases in these 

10 specific cases did you actually testify in court? 

11 A I honestly am not s ure. There may be two in which I 

12 testified. The rest I did not. I don't actually remember 

13 whether I testified in the Richardson case and in the Williams 

14 case I don't remember. The other ones I did not. I did 

15 consulting or testing. 

16 Q Out of the nine you listed on your resume you're not 

17 sure i f you testified even on time, is that correct? 

18 A In those, no. As I said, these were cases that were very 

19 early on in DNA testing. I believe all of these are pre 1993. 

20 0 Now, regarding a few more questions about your 

21 qualifications of your laboratory. You indicated it's a 

22 for-profit type enterprise? 

23 A That's correct. 

24 Q Are there cortain 

25 A No. 

, ' -----~~""•iiiiU&DVD 

27 
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1 0 Are there certain licenses required in which to do 

2 blood work and things of that nature in the State of California? 

3 A In criminalistics there are not, no. 

4 0 There's not a licensing procedure in California for 

5 this type of laboratory? 

6 A That's right. 

7 0 And you ' re aware that there are certain guidelines 

8 that have been published such as the Technical Working Group on 

9 DNA Analysis and Methods, TWGDAM, and things of that nature? 

10 A Yes, I am. 

11 0 Does your laboratory follow certain guidelines, 

12 whether you're required to or not? 

13 A Yes, we do. 

14 0 Could you tell us what the guidelines or what groups 

15 of guidelines your laboratory works under? 

16 A The TWGDAM guidelines are the primary group of guidelines 

17 that have been set up for DNA testing in forensic science across 

18 the country. We do follow the TWGDAM guidelines. 

19 0 Who makes up the TWGDAM guidelines? 

20 A The Technical Working Group on DNA Analysis and Methods, 

21 what TWGDAM stands for, and it's a group of individuals who have 

22 been involved in DNA testing from various labor atories across 

23 the country. 

+ha -1 .... ""-••• --··- .... I' .... -. ....... 24 ! bel!e'!e 

25 up by the FBI. The individuals involved in that are primari ly 
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1 from different government laboratories and they've put together 

2 this set of guidelines, recommendations that need to be followed 

3 in DNA testing to bring about reliable testing results. 

Q Now, other than TWGDAM are there any other sets of 

guidelines? I'm just trying to find out if there are any other 

types of things your laboratory follows. 

A The National Research counsel, which is a group within the 

National Academy of Sciences, has performed two surveys of DNA 

9 analysis. They call them the NRC reports and we have reviewed 

10 both of those reports and utilized recommendations from those 

11 reports also but those are also incorporated in the TWGDAM 

12 guidelines. 

13 Q That's basically on a voluntary type basis? 

14 A That's right. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Because there is no organization that looks at the 

laboratory and rates it as to whether the guidelines are being 

fulfilled or not? 

A That's correct. The closest to any rating is one of the 

recommendations of TWGDAM is to perform proficiency testing and 

we subscribe to proficiency testing. What this is is where a 

group, in this case the College of American Pathologists, does 

proficiency testing in clinical and forensic la oratory 

settings. What they do they send us samples. These samples are 

24 RA~t to ~s as a simulated case. We then test th• wat~rials that 

25 we received on this. We write up a report. It's an organized 
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1 report for them to evaluate. It's sent back to them in the form 

2 of a test and we then get an evaluation back from them at a 

3 period of time later as to how we have done on that. 

4 This testing, in addition to exchange programs with 

5 the DNA study group through the California Association of 

6 Criminalists, we per form exchanges of samples, again set up as 

7 mock cases with that group. 

8 All of the proficiency testing we've performed we have 

9 gotten one hundred percent accuracy on. 

10 Q You indicated there were, I think, six people working 

11 at your laboratory? 

12 A 

13 

14 A 

15 

16 A 

17 

18 A 

19 

That's correct. 

Q Does that include you or are you the seventh? 

I'm -- that includes me. 

Q You indicated two were clerical, is that right? 

That's correct. 

Q Four others were an lysts? 

That's correct. 

Q And you are the fifth person -- there are four 

20 analysts plus you so there are five people that work actually on 

21 samples, is that right? 

22 A Four people who work on samples and two clerical. 

23 

24 

25 

Q I'm sorry. So you are one of four and there are three 

oth~rs in the laboratory th4t work on samples, is that correct? 

A That's correct. 
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1 Q Now, of the three others, on a specific case 

2 generally, I'm not talking about this case, general procedure, 

3 how many people work on an individual case? 

4 A One individual will be responsible for monitoring the 

5 case. The way the laboratory is set up there are two 

6 individuals who actually perform testing that are forensic 
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7 scientists and then there's myself and Dr. Elizabeth Johnson who 

8 are basically, we call ourselves senior forensic scientists. 

9 A particular forensic scientist is given 

10 responsibility for controlling the case, for making sure the 

11 correct typing is done, for dealing with contacts, with 

12 attorneys, making sure we get the evidence in, all of this sort 

13 of coordination efforts that needs to go on. 

14 Different individuals then will end up performing the 

15 test procedures that are involved. For example, on a case such 

16 as this one, when we got the series of samples in, I evaluated 

17 the samples, I photographed t~em and actually placed them into 

18 the extraction tubes. Another individual in my laboratory then 

19 actually performed the extraction on these samples. 

20 Q And what would be your ultimate role in any particular 

21 case? Are you the ultimate reviewer? 

22 A 

23 

Myself or Dr. Johnson. 

Q Okay. And you would be a person who would be 

24 responsible for interpretations and conclusions as a result of 

25 testing that's done at your laboratory? 
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1 A That's correct. 

O Is there anyone else besides you on a particular type 

of case that would look over the materials in order to verify 

whether the results or conclusions were accurate? 

A Generally it's Dr. Johnson. We do appear review. Before 
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we send out any concl usions or reports it is reviewed by another 

individual. 

0 When you say another individual, would it be in each 

9 case you and this doctor that would be would be the ones that 

10 would review the report before it would be sent out? 

11 A Either Dr. Johnson or myself would review all of the 

12 reports, yes. 

13 0 I guess what I'm trying to say is do you both review 

14 the report before it is sent out or is it one of you that 

15 reviews it before it is sent out? 

16 A It depends. It depends on the issues involved in a 

17 particular report. It's always at least one or the other 

18 analysts and myself or one of the other analysts and Dr. 

19 Johnson. If there are issues that are a little more complicated 

20 then both Dr. Johnson and I review it. 

21 0 But it's not a standard policy that Dr. Johnson and 

22 yourself review every report before it is sent ut, is that 

23 

24 

25 

right? 

A Both of us don't review every report, no but always two 

analysts review a report before it goes out. 
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O When you say two analysts you mean an analyst and 1 

2 someone such as yourself? 

3 A 

4 

That's correct. 

Q 

5 A No. 

6 

7 

8 

But not Dr. Johnson, she doesn't review every report? 

MR. SANTULLI: I have nothing further. 

THE COURT: Any objection to his qualifications? 

MR. SANTULLI: Not at this time. 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Ladies and gentlemen, he's qualified to 

testify in the area of DNA. You determine the weight to give to 

the expert's testimony. 

Go ahead, Mr. Kleiner. 

DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

Q Mr. Taylor, just regarding the field of DNA, you 

mentioned certain dates where it started to become known in the 

forensic field. Can you tell us in the 1970s where was DNA as 

far as its application in for .nsic cases? 

A It wasn't being utilized in forensic cases at all. 

Actually the conventional wisdom at that time was that when a 

blood sample dried up, for example, a bloodstain, something 

along that line, that the DNA was destroyed. It wasn't until 

the '80s that we discovered that that wasn't t he case. 

Q Approximately to your knowledge do you have an idea of 

24 when the FBI started to do its first work in DRA? 

25 A It was in the late '80s. 
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1 Q I think you indicated sometime around 1990 you started 

2 to do your work in DNA on forensic cases? 

3 A Yeah. Actually casework, yes. 

4 Q Regarding the fields mentioned in terms already in 

5 this case of RFLP, DQ alpha and polymarker tests, I'm going to 

6 ask certain questions regarding polymarker and DQ alpha. 

7 In this particular case did you do any RFLP work? 

8 A No, I did not. 

9 Q Did you do polymarker and DQ alpha? 

10 A Yes, we did. 

11 Q Just tell us briefly with the understanding the jury 

12 has already heard testimony regarding polymarker and DQ alpha, 

13 but just generally how you did the testing in this particular 

14 case in relation to what these fields deal with or what these 

15 disciplines deal with. 

16 A As my understanding you've heard DNA is the genetic 

17 material. It contains the bl 1eprints for what you are. And 

18 it's in a coded format, the code being the sequence of bases. 

19 What we are looking at with DNA analysis is 

20 differences in the code from one individual to another. So when 

21 we look at this very large amount of information that's in every 

22 cell in your body, we are looking at small regi ons that we know 

23 are different from individual to individual. When we talk about 

25 that goes in and amplifies. When I say amplifies I mean it 
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1 actually goes in and makes multiple copies of a small region of 

2 DNA. 

3 The DO alpha polymarker system does this at six 

4 different locations all at the same time. So if you're looking 

5 at the total DNA, which is about 3.5 billion base pairs long, 

6 when we ampl ify this using the PCR using DQ alpha and 

7 polymarker, we have little molecules out there that go out and 

8 select different places. These are predetermined through 
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9 research. They select those areas and then amplify, make copies 

10 of that. Once we make the copies of that we can then test and 

11 see what variability we see for those little areas. What we can 

12 do then is compare that. If we tested DNA from a bloodstain 

13 that can be compared to a blood or the DNA from blood or saliva 

14 from a particular individual and we can compare the typing 

15 results and see if they match. 

16 If they match we can make a conclusion that this blood 

17 could have come from this indi vidual. If any one of them does 

18 not match then we exclude that individual as the source of that 

19 bloodstain. 

20 So what we're doing is we're taking DNA from known 

21 samples, saliva or blood, taken from an individual and from 

22 unknown samples, testing it and doing a compar son back to the 

23 original knowns and seeing who could be a source and who could 

25 Q Does this deal with, as far as samples go, things 
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1 known as the unknown physical evidence or the physical samples 

2 and the known sources such as a victim or a suspects or 

3 suspects? 

4 A I'm sorry, repeat the question. 
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Q Just regarding the way that this is done, is it normal 

in a case, a DNA case, especially a criminal case, to receive 

the physical evidence in the case, whether it be a garment or a 

swab of suspected blood, and then have the known samples from a 

suspect or suspects and the victim to make the comparison? 

10 A 

11 

That's correct. 

Q You also had mentioned certain definitions of 

12 polymarker and the DQ alpha. Just give us a little overview of 

13 what these dot blot strips are, what they tell us, what's the 

14 

15 

procedure. 

A Okay. When we amplify the polymarker DQ alpha region, and 

16 in this case we did it along with the Amelogenin gene which is 

17 the system I described that w developed in my laboratory, that 

18 determines the sex of the individual the DNA came from. 

19 When we amplify this we get a series of products and 

20 to actually type these products we expose those -- we basically 

21 wash those products over what we call typing strips. What these 

22 typing strips are, they're little strips of nyl on and they have 

23 specific probes that have been attached to those strips. What 

24 these probes do, these probas are singl~-stranded pieces of DNA 

25 and we take the DNA that we've amplified and allow it to stick 
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1 to those single stranded-pieces of DNA. 

2 If it sticks to a particular dot we then know what the 

3 sequence on the DNA we amplified is. If it does not stick that , 
4 means it does not match. We wash it over the surface. There's 

5 a separate strip called the DQ alpha strip and there are a 

6 series of a lleles on this DQ alpha strip and wherever the DNA 

7 sticks we will later get a blue dot forming. And we can then 

8 read that strip as a sequence of blue dots and we can then 

9 determine what the type of an individual is and what the type of 

10 this unknown DNA sample is. 

11 Likewise a polymarker strip is a strip that has five 

12 sets of blue dots, five sets of probes attached to it, and based 

13 on the typing results we get, we can determine what the types of 

14 an individual is at each of these genetic loci or locations and 

15 these are a region in the DNA that we know is variable. What we 

16 have on the strip is the variability that we've seen within the 

17 population. 

18 For example, on a polymarker strip the first locus we 

19 look at is called LDLR. You have a choice of being an A or a B 

20 or an A,B. Those are the only choices we've ever found in the 

21 population . And we can determine that. But if an individual is 

22 an A and the bloodstain comes from an individu l who is a B we 

23 know tha t this person isn't the source of that bloodstain. 

24 Q You mention the testing regarding the sex of an 

25 individual. First question I'm going to ask you is have you 
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1 testified in courts in this country regarding this procedure 

2 that your lab utilizes of the DNA indicating whether the person 

3 who contributed DNA to a sample was a male or a female? 

4 A Yes, I have. 

5 Q And can you just tell a little bit to the jury about 
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6 how these chromosomes work very briefly, as to how you make that 

7 determination of it being a male or a female on a particular 

8 piece of unknown evidence once you get it. 

9 A Okay. I'm going to assume you have heard, you get half of 

10 your DNA from your mother and half of your DNA from your 

11 father. That's why whenever we talk about a DNA type, for 

12 example when I say someone is a LDLR A that really means they're 

13 an A,A. In other words they have two copies of every gene. 

14 They have one A from mom and one A from dad. If somebody is an 

15 A,B they have an A from one parent and a B from another. 

16 Your sex is determined by the X and Y chromosome, the 

17 sex chromosomes. Women have two X chromosomes. Men have an X 

18 and a Y chromosome. What we have discovered through research 

19 and that we use that research and applied it to this area, was 

20 that the Amelogenin gene, which is a gene that produces the 

21 protein matrix that's in the dentin of teeth, this Amelogenin 

22 gene is slightly different on the X chromosome nd the Y 

23 chromosome. 

24 However, the region that you can amplify is 

25 identical. So what we can do is when we put in the set of 
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1 primers that goes out and selects, it selects a region for the 

2 Amelogenin gene on the X chromosome and if there's a Y 
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3 chromosome there it selects a region on the Y chromosome and the 

4 product that's produced is slightly different length so we run 

5 then a gel which is called a electrophoretic gel. It's like a 

6 piece of Gel-0 that we run an electric current through and we 

7 can separate the pieces of DNA based on their size. 

8 If we see a single band at one hundred six base pairs, 

9 that means the individual only has an X chromosome so the 

10 individual is a female. If we see two bands at one hundred six 

11 base pairs and one hundred twelve base pairs that means the 

12 individual has an X and a Y chromosome so what we're seeing then 

13 is an individual who is a male. That's how we perform this 

14 test. We perform what we call a product gel in which we do a 

15 high resolution electrophoresis run that differentiates these 

16 two bands and we see a pair of bands or a single band and that's 

17 how we can differentiate thos and determine whether the DNA 

18 came from a male or female. 

19 Q Approximately how many times have you done that type 

20 of testing on actual cases? 

21 A 

22 

Hundreds of times. 

Q Also, I want to ask you a question. Can you define to 

23 

24 

25 

the jury what you mean by in your data about how many cycles you 

run a test on. You use thirty-two cycles, thirty-four cycles, 

thirty- five cycles. Can you tell the jury basically what this 
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1 means and what you used in this case and how it relates to the 

2 evidence. 

3 A The amplification process we perform, the PCR process, is 

4 performed using an apparatus called a thermalcycler. The 

5 thermalcycler is basically a computer controlled heat block. 
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6 The computer makes i t heat up and cool down in temperature. The 

7 reason we do that, when you heat DNA up the double-stranded DNA 

8 becomes single-stranded, separates into two single strands. 

9 That gives us the ability to do the amplification. we have to 

10 have exposure to a single s t rand of DNA. Each time we heat the 

11 DNA up, cool it down and then bring it up to an optimal 

12 temperature for producing more DNA, we basically double the 

13 number of copies of the original DNA that we have for each 

14 original piece of DNA we'll create a new piece of DNA. So the 

15 number of cycles that you run, the number of times you go up and 

16 down in temperature determines how much product you're going to 

17 have at the end of this proceas. 

18 Now we, as a number of laboratories, initially settled 

19 on thirty- four cycles to perform this work. Early on many of 

20 the laboratories that were in this business early discovered 

21 there were changes that had been made in the formulation of the 

22 kits we purchase and in the formulation specif cally of a 

23 component called a taq polymerase that builds the DNA. 

24 What that did, it changed thG way ths outccma ccmaa aa 

25 far as a technique that we can use to determine inhibition. so 
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l we settled on thirty-four cycles because thirty-four cycles is a 

2 number of cycles that allows us to see this product called 

3 primer dimer that determines whether or not the procedure 

4 actually worked. That allows us to tell whether there is DNA 

5 present or there is not DNA and something else interfered with 

6 the process. We set up our procedures and did all our 

7 validation on thirty-four cycles. 

8 When we did the validation on the Amelogenin 

9 polymarker procedure we did this both on thirty-two cycles and 

10 thirty-four cycles because thirty-two cycles is what the 

11 original company recommended. PCR typing using these systems 

12 has been validated on thirty-two cycles, thirty-four cycles and 

13 thirty-five cycles. We know it works and we know it works 

14 reliably at those numbers of cycles and that amount of 

15 amplification. 

16 Consequently, because some labs did it thirty-two 

17 cycles, we also did the validation on thirty-two cycles and got 

18 identical results on all of it except slightly greater 

19 sensitivity at thirty-four cycles. 

20 Q ~he bottom line in this case how many cycles did you 

21 use? 

22 A We ran thirty-four cycles on all of it. Tl.at' s our 

23 standard procedure. 

24 Q Von !!!"!'nt!on~d t1n1no+h<I ",.. ah"n• -----··-··-, ---- ... 

25 getting into a technical definition, is running it thirty-two 
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l cycles less or more s~nsitive than running it on thirty-four? 

2 A Thirty-four cycles allowed you to detect and type a little 

3 bit smaller quantity of DNA. 

4 Q Now, in this particular case can you tell us, if you 

5 need to review any of your data please do, can you tell us 

6 approximatel y when you first recei ved materials from this case. 

7 A 

8 

9 A 

10 

11 A 

12 

Yes. I would like to just look at the date. 

Q Sure. 

You're referring to when we received the evidence? 

Q Yes. 

We received a package of evidence on August 13, 1997. 

Q On August 13, 1997 did you receive a package of 

13 material at your lab? 

14 A 

15 

Yes, I did. 

Q When you received that evidence did you employ a 

16 procedure of photographing that evidence? 
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17 A Yes. All evidence that omes into the lab is logged into a 

18 computer system and we photograph the evidence as it comes into 

19 the laboratory. 

20 Q Now, in this particular case who did you receive 

21 evidence from and in what form did the evidence come in from? 

22 A We received the evidence via Federal Express. They're 

23 urgent overnight shipment from Dr. Peter DeForest. 

24 Q And the evidence tha t yo~ rscaivad from Dr. Peter 

25 DeForest, just tell the jury basically in what form was it i n as 
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1 far as whether it was in cuttings, swabs, scrapings, things like 

2 that. 

3 A We received a number of samples. These samples consisted 

4 of some scrapings from a two-by-four, cuttings from a wash cloth 

5 and a series of swabs containing material that had been swabbed 

6 off of a kni fe accor ding to the records we received. 

7 These materials were all packaged separately in 

8 bindles. They're folded up pieces of paper. You fold it up 

9 

10 

11 

12 

13 

14 

15 

into a little envelope that you can place this item in. 

These then were inside coin envelopes that were 

labeled, both the bindle and coin envelope were labeled and 

shipped to us. 

Q Did Dr. DeForest indicate in any way as far as these 

envelopes that he was the one who had prepared this evidence for 

you? 

16 A Yes, he did. In an earlier conversation, telephone 

17 

18 

19 

20 

conversation with Dr. DeForest. . 

Q And the actual bindles themselves or the materials or 

envelopes that contained the evidence, had he marked that with 

his initials? 

21 A 

22 

Yes, he had. 

Q Was there also material that you rec ived prior to 

23 

24 

25 

testifying indicating various locations on the wash cloth and 

the knife indicating wh&re these samples came from and how they 

were taken? 



e 
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1 A Yes. I received a document from yourself that was faxed to 

2 my laboratory indicating where the samples had been 

3 MR. SANTULLI: I'm going to object. I don't have that. 

4 

5 

6 

7 

8 

9 

10 

11 

0 

marked as 

marked. 

12 prepared. 

13 

MR. KLEINER: I'm going to show the witness some items. 

THE COURT: All right. 

First item I'm going to show you has been previously 

exhibit D-188 as a part of the data material. 

MR. KLEINER: I'm sorry, your Honor. It should be 

It should be -- it should be D-18K. 

THE COURT: What is it? 

MR. KLEINER: It's a diagram that Dr. DeForest 

MR. SANTULLI: For the record, we didn't get this 

14 until yesterday. 

15 MR. KLEINER: I faxed it to the State yesterday. They 

16 had the photographs. Basically had the same information. 

17 

18 0 

THE COURT: Let's pr~ceed. See where we're going. 

Mr. Taylor, could you just tell us basically if you 

19 reviewed this particular item prior to testifying. 

20 A 

21 

Yes, I did. 

0 Could you just tell us basically pursuant to your 

22 phone conversations with Dr. DeForest, pursuant to the evidence 

23 that you received in this case, what does this particular 

24 doc ument indicate? 

25 A This represents the locations from which the series of 
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1 swabs that I described, the eight swabs that were sent to us, 

2 the region from the particular knife that was involved in this 

3 case, the region where each of these swabs was taken from. The 

4 swabs, after reviewing a videotape of the swabbing procedure 

5 itself, were clean swabs, were taken, and moistened with clean 

6 water and the swab was utilized to pick up material on the 

7 surface of the blade. 

8 There are eight different regions located. Those 

9 eight regions are consistent with what was demonstrated in the 

10 videotape of Dr. DeForest performing the swabbing technique and 

11 these were regions that he eval uated and determined had stain 

12 material on them. 

13 Q I'm going to hand the witness up what's been marked 

14 previously has D-18J for identification. Mr. Taylor, prior to 

15 testifying in this case did you have an opportunity to review 

16 D-18J for identification? 

Ye s, I did. 

45 

17 A 

18 Q Just tell the jury basically what this material from a 

19 visual standpoint depicts. 

20 A This depicts the sampling performed on the wash cloth a nd 

21 

22 

23 

24 

25 

on the knife by Dr. DeForest. 

Q Could you just tell us after reviewing that videotape 

pursuant to your conversations with Dr. DeForest and the 

dia grams and photographs, can you just tell us basically how Dr. 

DeForest did the actual swabbing from the videotape itself. 
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What does it show as to the methodology that he employed? 

A He examined and photographed the knife. He then took a 

clean swab, applied water to that clean swab, and while 

examining the knife under a low powered microscope that will 

give you a closer view of it, he swabbed various regions to 

remove what was presumed to be blood on the knife. 

7 Q And the swabbing procedure, would it -- how would 

8 that based upon the videotape how did that occur? What type 

9 of motions was he making as far as areas covered on the 

10 videotape? 

11 A He took the swab and did a circular or back and forth 

12 motion over a fairly wide, maybe an inch wide area in different 

13 locations directly on the blade, up on the body of the knife, 

14 areas consistent with what's depicted in this particular 

15 diagram. 

46 

16 He spent quite a long time on each of these performing 

17 a quite thorough swabbing procedure. 

18 MR. SANTULLI: Objection. 

19 

20 Q 

THE COURT: I'll sustain that. 

As far as the knife itself, prior to testifying did 

21 you have an opportunity to review the knife where the swabs came 

22 from? 

23 A 

24 

Yes, I did. 

MR . KLEINER: For the record, this has been previously 

25 marked as S-28. 
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1 Q Mr. Taylor, pursuant to the videotapes, this 

2 particular videotape in this particular case regarding the knife 

3 and the diagram and your conversations with Dr. DeForest, did 

4 you have an opportunity to review this item prior to testifying? 

5 A 

6 

Yes, I did. 

Q And based upon what's on the knife and based upon the 

7 data that you have, the diagram, the videotapes, does this 

8 appear to be the knife Dr. DeForest did swabbing on? 

9 A Yes. 

10 

11 

12 

13 

14 

15 

Q Are there certain indications from this knife as to 

some various locations where Dr. DeForest did his swabbing on 

the knife? 

A There are initials and arrows written on the knife and 

stuff that have the PD initials. 

Q Peter DeForest? 

16 A That Peter DeForest utilizes when he examines something, 

17 yes. 

18 

19 

20 

21 

22 

23 

Q Also, as far as, since we have this knife which covers 

both sides, of course, can you just tell us based upon 

the dia~Jram and the conversation you have approximately how many 

swabs did Dr. DeForest take from the side that I'm holding 

closest to you? 

A He took four swabs from the side that now is closest to me, 

24 which would be baet~Al]y the inside. The knife i~ bent, the 

25 inside of the curve of the knife. 
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1 0 On the opposite side how much swabs did Dr. DeForest 

2 take? 

3 A He took four swabs from that side also. 

4 0 So a total of eight swabs? 

5 A That's correct. 

6 MR. KLEINER: Judge, at this time I'm moving into 

7 another area. 

8 THE COURT: Want the break now? All right. Some of 

9 you are saying yes. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

(Short recess taken.) 

(At the conclusion of the recess the witness, Mark 

Taylor, resumes the stand.) 

(The following is heard in the presence of the jury.) 

THE COURT: Continue, Mr. Kleiner. 

DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

O Mr. Taylor, I just want to ask you a question before 

we get to actual results, reg rding what's known as the c dot 

and the S dot. Can you just tell the jury a little bit about 

what their function is in the polymarker and DO alpha testing 

and how they are to be reviewed. 

21 A There are two dots, one on each of the polymarker strip and 

22 

23 

24 

25 

the DO alpha strip. On the DO alpha strip it's called a C dot 

for control dot. On the polymarker strip it's called an S dot. 

ThA C ~nct S d~t~ ~r~ DQ ~lph~ primer. Tha•r' .,.a • ··-i - - -

primer that attaches to all the DO alpha product that is 
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l produced when we do the amplification but it's put on there at a 

2 much, much lower level and it is utilized in order to give the 

3 person performing the test an indication when you're getting 

4 into very low quantities of DNA. So that often when we do these 

5 extraction procedures we will go ahead, we perform the 

6 amplificatio n process, the quantities of DNA can be quite low 

7 and when we perform the amplification we look for the appearance 

8 of this C or S dot in order to determine whether we've got 

9 enough to expect to have what we call balanced alleles. 

10 And what this is if an individual is an A,B, if we 

11 have lots of their DNA to test we expect the A dot and the B dot 

12 to be of equal intensity because we have the same number of 

13 copies of both from each of the cells. We would get an A and a 

14 B from every cell we digested and isolated. 

15 Now, what can happen, if you get very low quantities 

16 of DNA, this can get off. Let us assume, for example, that we 

17 only have ten cells worth of CNA that we ' re testing. There are 

18 only ten cells. There are only ten copies of the A gene and ten 

19 copies of the B gene and when we remove a portion of this to 

20 Amplify because we don't always take all of it to amplify we 

21 might get seven copies of the A gene but only three copies of 

22 the B gene. What would happen, you would get a n A gene that is 

23 an A allele that would be detectible and the B would be very, 

24 very weak or maybe ncndGtactablv. 

25 When you're down at this low level, like only ten 
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1 cells, you won't get the c or s dot showing up because you're 

2 way below -- it's too little DNA. so that if you see this lack 

3 of a c or S dot you then must be very cautious in interpreting 

4 the results because they may be out of balance. That's why we 

5 have the C and S dot. 

6 Q I also want to ask you about, you testified regarding 

7 the knife swabbings, the materials taken from the two-by-four 

8 which were submitted and the wash cloth, but also did you 

9 receive materials from defense DNA expert Dr. navid Bing 

10 regarding known samples and those conclusions of four 

11 individuals known as Audrey Robinson, Madeline Mitchell, Josh 

12 Pompey and Edward Hoffman? 

13 A we actually did not receive the samples themselves but we 

14 received the typing results from those known samples that were 

15 performed in Dr. Bing's laboratory. 

16 MR. SANTULLI: Judge, I don't have that and I would 
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17 like t o know what specificall we're talking about at this point. 

18 MR. KLEINER: We're talking about what the State does 

19 have, which are the reports from Dr. Bing, his earlier --

20 THE COURT: Was he sent anything other than the report? 

21 MR. KLEINER: He was sent the actual dot blot strips. 

22 THE COURT: Why weren't they sent to the prosecution? 

23 MR. KLEINER: They have those strips. 

24 MR. SANTULLI: I don't know what he's this is the 

25 first I'm hearing about it, Judge, so I would like to see what 
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l we're talking about. 

2 THE COURT: What was sent to you by Dr. Bing? 

3 A 

4 

This is a series of documents with the attached photographs. 

MR. SANTULLI: I believe I've seen them before but 

5 there's no indication from the materials I have before this was 

6 sent --

7 MR. KLEINER: This deals with the court order. The 

8 contested unknowns. We already have the known samples tested by 

9 the FBI. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

THE COURT: Continue. 

Q Based upon the materi als of Dr. Bing regarding the 

known samples, when you came up with certain results in this 

case regarding the knife, the wash cloth and your testing on the 

two-by-four did you have an opportunity to compare them to the 

known samples? 

A Yes. To the typing results that Dr. Bing had arrived at. 

Q Now, in this partic l ar case I ' m going to ask you 

questions working first with the two-by-four in this particular 

case. 

First as to the two-by-four, could you tell us 

basically what you received from Dr. DeForest of a physical 

22 nature. What was it? 

23 A Bear with me one second while I get my notes on that. From 

24 the material that we received was two coin envelopes and the 

25 first coin envelope was labeled CBRLl-C, two-by-four, with a 
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1 date 3-22-96 and the number 14726. This contained a glassine 

2 bindle. Again this is folded up. It's like wax paper instead 

3 of regular paper that's been folded up into an envelope, 

4 transparent tape containing several small pieces of wood. One 

5 is stuck in the tape itself. All four pieces were removed for 

6 extraction and the bindle itself was not labeled, only the 

7 outside coin envelope that the bindle was !n , 

8 The second envelope was labeled CBRLl-A, 9:59 AM, the 

9 date 3-22-96, wooden two-by-four and the number 14725. This 

10 contains again a glassine bindle with tape labeled Ql4HAD. The 

11 bindle contained two small pieces of possible blood crust is the 

12 way I noted it. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Both were removed for extraction. I removed a small 

piece of the material and tested it with what we call a 

presumptive test for blood and it was negative. 

Based on my examination and this testing I determined 

that this small piece of mate ial was not indeed blood. It was 

something that had been mistaken for blood but it had not been 

previously tested. 

Q And once you did the presumptive test you mentioned a 

presumptive test for suspected blood. What would you call that 

test? What's the term? 

A The reagent involved is orthotolidine. It's a reagent that 

reacts with -- in combination with hydrogen peroxide with a 

component in blood. It's a very, very sensitive test. You can 



1 

2 

3 

4 

5 

6 

7 

8 

g 
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detect blood that's been diluted in excess of one in ten 

thousand times so it's a very, very sensitive test. 
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We call it presumptive because there are other things 

it will react positively with but if you have a sample that does 

not react with it, it is not blood sample then. 

Q And in this particular case once you received the 

negative results, once you received the negative results on the 

presumptive test for blood on the two-by-four, did you go on 

with any other testing on that particular item as far as DNA 

testing? 10 

11 

12 

13 

14 

15 

16 

MR. SANTULLI: Judge , before we continue can I just 

have the number of the exhibit that we're dealing with? This is 

not part of the materials I received originally. 

MR. KLEINER: Absolutely it was. 

MR. SANTULLI: Judge --

THE COURT: We're told this is a second glassine 

17 envelop e marked --

18 MR. SANTULLI: I'm talking about one of the documents 

19 the witness is reading off of. What are we talking about? 

20 MR. KLEINER: The State has it right in front of h im. 

21 MR. SANTULLI: What is the exhibit? 

22 THE COURT: Why don't you take a look at it. See if 

23 it's the same report. 

24 

25 

MR. SANTULLI: I'll accept the repre•~ntation. 

THE COURT: I can't aee your document from here . I 
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1 don't know if he can. 

2 MR. SANTULLI: What are we calling that series of 

3 pages? 

4 MR. KLEINER : It's part of his data. It's already 

5 been marked. 

6 MR. SANTULLI: All I want to know is the name of the 

7 marking. 

8 THE COURT: I have no problem with that. 

9 MR. KLEINER: I've marked his resume D-188. I've 

10 marked his data D-18A. 

11 MR. SANTULLI: That I didn't know. 

12 THE COURT: I didn't hear D-18A. 

13 MR. SANTULLI: That's all I was trying to find 

14 out. Judge, I got this evidence. 

15 MR. KLEINER: They're just notes. I' 11 deal with the 

16 report itself that covers everything that's in the notes. 

17 MR. SANTULLI: The r eport does not. 

18 MR. KLEINER: It absolutely does. 

19 THE COURT: Let's go, Mr. Kleiner. No need to 

20 comment. 

21 MR. KLEINER: Yes, sir. 

22 Q Do you have also a typewritten report? 

23 A Yes, I do. 

24 n Doe!:? i•our ...... 9' __ .. ..a.a --·- -- you:L ~ ~ - .... - - - uu i".iu:t - •""t""'•'"" "4~D""'YDD .&..&.UU.&.Uljlt 

25 two- by-four? 
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1 A Yes, it does. 

Q can you just tell us basically using your report, your 

Honor, which was exhibit D-18A, what you indicated as far as 

your work with the two-by-four. 

A We went ahead and performed an extraction on these samples 

anyway in case there was another source of human DNA on this 

alleged blood crust. 

THE COURT: I'm confused. You say you did a sample on 

9 the crust . Did you do the other part also? 

10 

11 

12 A 

THE WITNESS: Yes . We ran both. 

THE COURT: Okay. 

So we went ahead and performed testing on those. On the 

13 sample that was the alleged blood crust we found no human DNA. 

14 On the sample that was the control we found very, very trace 

15 levels of human DNA because it's a control sample that isn't the 

16 object that we're interested in. Since we found nothing on the 

17 other one it's meaningless. ou can get this from somebody 

18 having something on their hands and picking up the two-by-four. 

19 Q You didn't have the actual two-by-four itself. You 

20 had some cuttings made by a defense lab? 

21 A That's correct. I had very, very small pieces of material 

22 in an envelope. 

23 0 So if I understand your testimony, regarding the 

24 two-by-four aftsr ycur pra;;umptiva taiitii aiu:i aiter preliminary 

25 attempts to extract did you ever try to achieve any DNA results 
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actually applying the extraction for the dot blot strips? 

A Yes, we did. We went ahead and performed t he amplification 

and the product gel and got no product . 

0 Basically as far as the strips go what do the strips 

5 tell us about the samples from the two-by-four, if anything, as 

6 far as any r esults t hat can be typed? 

7 A There were no typeable results that came from the sample so 

8 basically the sample that was labeled possible blood crust did 

9 not contain human DNA. 

10 0 What was the color of that sample that you saw 

11 visually? 

12 A It was dark brown. It was the type of thing that could be 

13 

14 

15 

16 

mistaken for a small amount of blood, but with the testing we 

performed it did not indicate that. 

J Now, you also had mentioned you had done work on the 

wash cloth, is that correct? 

17 A 

18 

That's correct. 

O I ' m just going to show you first two photographs. 

19 MR. KLEINER: For the record your Honor, they have 

20 been previously marked as D-18C and D-18D. 

21 O Have you had an opportunity to review those photos 

22 prior to testi fying in relation to the wash cloth? 

23 A Yes, I have. 

24 Q D!d you have an opport~nity to raview the videotape of 

25 Dr. DeForest's taking of cuttings from the wash cloth? 
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1 A Yes, I did. 

2 0 Prior to testifying this morning, did you have an 

3 opportunity to actually see the wash cloth? 

4 A 

5 

Yes, I did. 

MR. KLEINER: For the record, your Honor, this is 

6 marked as S- 44. It ' s also marked State Police number 36. And 

7 bag indicates pink wash cloth located on sink in bathroom. 

8 0 Pursuant to your review of the videotape in this 

9 particular case did you have an opportunity to observe that 
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10 there were certain cuttings taken of the wash cloth in this case? 

11 A Yes, I did. 

12 0 By Dr. DeForest? 

13 A That's correct. 

14 0 Did you receive those cuttings? 

15 A Yes, I did. 

16 0 Did you perform in this particular case the 

17 orthotolidine testing on thes items? 

18 A Yes. 

19 0 Could you tell us what your results were. If you need 

20 to refer to your report or your notes please do. 

21 A There were two samples in this particular cut from this 

22 wash cloth that had weak staining on them and then a sample that 

23 was labeled as a control. We take controls so that we can have 

24 an indication of whether or not there may be some additional 

25 source of DNA. we tested all three of these samples and all 
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1 three of them gave us a negative orthotolidine. Orthotolidine 

2 is a very sensitive presumptive test. Based on this my 

3 determination was the stains that were on there, they certainly 

4 were there. You could see them. But they were not a result of 

5 blood. 
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6 Q And regarding the polymarker and DO alpha systems, can 

7 you tell us what your results were if any in relation to DO 

8 alpha and polymarker testing on the samples from the wash cloth. 

9 A We again went ahead and performed the extraction 

10 procedure. We found very low quantities of human DNA on the 

11 wash cloth. This is not surprising on a wash cloth. Somebody 

12 washes their face with a wash cloth they will pick up saliva 

13 cells from their mouth. They can pick up mucous from the nose. 

14 These all contain cells that contain human DNA. The low 

15 quantities of DNA we found we went ahead and amplified those and 

16 determined this was DNA from a female individual. Because there 

17 was no blood on this and it wa DNA from a female individual, 

18 

19 

20 

21 

22 

23 

24 

25 

the wash cloth was recovered from a female individual's house, 

we didn't do any further testing on it at that point. It would 

be, I aon't know how one would interpret results if we got them, 

any further results. 

O Regarding the specific tests to deternine - - you gave 

some testimony about the types of chromosomes between the male 

and the female. As far as your testing of the wash cloth, 

although you didn't have typeable DNA results did you find any 
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1 indication that there was the presence of a male on your 

2 cuttings from the wash cloth? 

3 A No. This procedure is very sensitive to the presence of a 

4 male because we're looking for a product from the Y chromosome 

5 that females don't have and so even if they're present at very, 

6 very low concentrations we are able to detect it. There was no 
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7 indication of the y chromosome product so this was quite clearly 

8 DNA 

9 

10 A 

11 

that was from a female. 

Q Is that what you indicated in your report? 

Yes, it is. 

Q Now, I'm going to ask you some questions regarding the 

12 third area of testing which was the knife, S-28. You gave some 

13 testimony this morning about the videotapes, the videotape that 

14 you reviewed and the diagram. I'm also going to show you five 

15 photographs previously marked D-18 E, F, G, H, and I. 

16 MR. SANTULLI: Can I have them so I can have mine 

17 correspond. 

18 Thank you. 

19 Q I believe you also have the diagram you testified to 

20 previously regarding the knife? 

21 A 

22 

Yes, I do. 

Q You had identified in your testimony this morning the 

23 amount of swabs and the manner they were taken pursuant to the 

24 video, but just regarding going, so to speak, from the part of 

25 the knife outward towards the end of the blade, how did one 
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1 through four go on one side and five through eight go on the 

2 other side? 

3 A If you're holding the knife with the sharp edge of the 

4 blade down and the point of the knife pointing toward the left 
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5 hand sideside, the swabbing took place as a series of swabs one 

6 through fou r going out that side of the knife at various regions 

7 on that knife. The first swab was taken up closest to the 

8 handle and then it proceeded down from there. These are marked 

9 in the diagram as SWl, SW2, SW3, and SW4. 

10 Subsequent to that , if you take that knife and flip it 

11 over so it's still pointing toward the left hand side but now 

12 it's in the other position, the swabs were then taken -- five 

13 was taken from the central part of the blade. Six was taken a 

14 little b i t closer to the handle. Seven was taken right up 

15 against the handle in the area that we call the hilt of the 

16 knife and against that and eight was taken all the way out at 

17 the tip of the knife and that series of swabs were what we 

18 tested. 

19 0 Was orthotolidine tests done on these samples? 

20 A 

21 

Yes, they were. 

Q Could you tell us what the results were on these 

22 

23 

24 

25 

eight. 

A All of the samples showed a positive orthotolidine test. 

In other words, we got a color reaction to the orthotolidine. 

In addition to that I did a physical observation and 
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1 photographed these swab tips. They had a brownish material. It 

2 appeared to be blood on the tip of them and they had also been 

3 tested using another presumptive test known as Castlemyer by Dr. 

4 DeForest. 

5 The samples showed different strengths of reaction and 

6 I have noted that in my notes that some I put down as a weak 

7 orthotolidine positive. They still are a positive result, it's 

8 just not as distinct a blue color. That's what I'm referring to 

9 but all of these did react positively and they did appear to 

10 have substance that could be blood on them. 

11 Q Based upon the known results, and for the record, your 

12 Honor, I'm going to mark the easel diagram as D-18L for 

13 identification, I'd like to work with the DQ alpha system first 

14 if we could, Mr. Taylor. 

15 A Okay. 

16 Q Tell us what the known sample indicates for Edward 

17 Hoffman . 

18 A This is based on a summary of Dr. Bing's work. Hoffman had 

19 a DQ alpha 1.1, 4.1. 

20 Q Madeline Mitchell? 

21 A Mitchell was a 2, 4.1. 

22 Q Miss Robinson? 

23 A Robinson, they only detected a 4.1. This comes from an 

24 individual who !:: :l A 1 
~ .... , A 1 , ... 

25 Q And Josh Pompey? 
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1 A He was a 2, 4.1. 

2 Q Now, did you generate in this particular case 

3 photographs of the actual dot blot strips regarding your type of 

4 results? 

5 A Yes, I did. 

6 Q Were they in color or black and white? 

7 A In black and white. 

8 Q Could you tell us basically what the procedure is 

9 regarding why color, why black and white, why not one or the 

10 other? 

11 A We use a black and white Polaroid process. We establish 

12 that initially because it's a very sensitive process. You can 

13 see extremely trace dots on the black and white Polaroid, ones 

14 where we were not able to capture utilizing color film. And so 

15 we have stayed with the black and white Polaroid photographs. 

16 

17 A 

18 

Q Do you have those with you? 

Yes, I do. 

Q To your knowledge were laser copies of those 

19 photographs also generated? 

20 A 

21 

I believe so, yes. 

Q Now, dealing with the DQ alpha system in this 

22 particular case, you indicated you did do DQ alpha testing on 

23 eight swabs, is that correct? 

24 A 

25 

That's c~rrect. 

Q In this particular case can you tell us whether or not 
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1 any of the swabs reacted differently as far as whether there was 

2 the presence of any other trace DNA or single source out of 

3 these eight from DO alpha standpoint? 

4 A On the eight swabs that we tested they all had the same 

5 primary type. In other words, the main type that we saw there 

6 was the same . 

7 On one of the swabs, which was one of the ones where 

8 we're dealing with very weak results, very low quantities of 

9 DNA, we also picked up some trace level dots that would have 

10 come from somebody else. These trace level dots could have 

11 gotten on the knife by any number of different procedures, 

12 somebody handling the knife, any number of different things such 

13 as this. 

14 They are at a level that is very difficult to 

15 interpret because it can represents as little as one cell. 

16 Q Just regarding the numbers you just mentioned that had 

17 some trace or very small amoun of trace underneath the primary, 

18 would you tell us what swab numbers those were. 

19 A On DO alpha that was on swab number six. 

20 Q And regarding that particular type of trace, is it 

21 possible in the handling of this item in court if anyone touched -

22 MR. SANTULLI: Objection. 

23 THE COURT: Could come in the handling of the knife . 

24 Q Could come !n the handling of the knife and have 

25 nothing to do with the crime itself? 
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1 A Certainly it could, yes. 

2 Q Let's start with swab number one. Tell us what your 

3 results were on number one on DQ alpha. 

4 A On DQ alpha we only saw the 4.1 allele. 

5 Q Number two? 

6 A We only saw the 4.1 allele. 

7 Q Number three? 

8 A Again we only saw the 4.1 allele. 

9 Q Number four? 

10 A Again we only saw the 4.1 allele. 

11 Q Number five? 

12 A On this one the only allele we saw was the 4.1 allele. 

13 However, this is on our discussion of C and s dot. There was no 

14 c dot detected on this so we designate this as a weak 4.1. In 

15 other words, it's at a very low level of total DNA but all we 

16 detected was the 4.1 allele. 

17 Q What did you say as t o the C dot on that, as far as 

18 whether you detected that or not? 

19 A We did not detect the c dot on that . 

20 Q Number six? 

21 A Number six, again was a strip in which we did not detect 

22 the c dot. We only detected -- the primary dot that we saw was 

23 the 4.1 allele and then we saw extremely trace -- they're barely 

24 visible dots for the 1.3 allele, the 2 allele and we always have 

25 a possibility with this typing system on DQ alpha that there 
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1 could be a 1.2 allele in there because of the nature of the 

2 system. That if there is a 1 and a 4 allele present we can't 

3 tell you whether or not there's a 1 . 2. so we put that normally 

4 in parentheses. 

5 Q The primary in this case was on swab number six was 

6 4.1? 

7 A That's correct. That allele is in much higher 

8 concentration than the other alleles. 

9 Q Number seven? 

10 A Number seven again was a strip in which we got only weak 

11 results and we did not see the C dot so we have a weak 4.1 

12 allele. That's all we saw. 

13 Q And number eight? 

14 A Number eight we saw only the 4.1 allele. 

15 Q Now, based upon the DQ alpha findings in this 

16 particular case through the DQ alpha system, could you tell us 

17 what the results are in rel a ti n to the known samples. 

18 A Based on our DQ alpha results we would -- on the samples 

19 where we have sufficient DNA so that we got a C dot, the only 
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20 possible source considering only these four individuals would be 

21 Miss Robinson. 

22 Mr. Pompey, Mr. Hoffman and Miss Mite ell are not the 

23 sources of the DNA that we found on that knife. 

24 Q Under DQ alpha? 

25 A Under DQ alpha, that's correct. 
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0 Did you find any evidence on numbers where the no C 

dot came up, did you find any evidence at all of a 2, 4.1? 

A No, we did not. We did not find any evidence of that. 

0 Now, also, in this particular case as you mentioned 

5 there were various photographs that you took. Did you take 

6 photographs of the DQ alpha test and the polymarker test? 

Yes, I did. 
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7 A 

8 Q Regarding these results, in the way that you would see 

9 them, w~at color would they come up to the eye as far as the 

10 strips themselves? 

11 A 

12 

They come up as blue dots on a white background. 

MR. KLEINER: Your Honor, this is part of the data, 

13 D-18A. 

14 

15 A 

16 

0 Could you just pull out your photographs, Mr. Taylor. 

Yes, I have them now. 

MR. KLEINER: I have fourteen copies for the jury, 

17 Judge, of the laser. 

18 0 These are part of the D-18A. They're all the same, 

19 Mr. Taylor. If you take a look at the one in front of you 

20 versus your photographs, do you believe they're a fair and 

21 accurate depiction of your testing results? 

22 A Yes, I do. 

23 MR. KLEINER: At this time I'd ask that we be able to 

24 hand them out to the jury on the DQ alpha. 

25 THE COURT: For what purpose? 
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1 MR. KLEINER: It shows the jury the results so that 

2 they can read them for themselves. 

3 THE COURT: You just gave the results. The only 

4 person he can identify is Audrey Robinson. Nothing to do with 

5 Mr. Pompey or Mr. Hoffman. I'm not going to allow it. Why 

6 waste our time. Is that what your testimony was? 

7 

8 

THE WITNESS: Yes. 

MR. KLEINER: I'll just ask one question on this, 

9 Judge. I have no problem with that. 

10 Q Based upon the results that you have from the 

11 photographs themselves, based upon the photographs can you see 

12 what you're indicating pursuant to this particular exhibit, 

13 D-18L for identification on the actual strips themselves? 

Yes. 14 A 

15 Q Is that how you read this particular -- how you read 

16 these findings and came up with those results? 

17 A That's correct. 

18 Q Now, also in this particular case you have the 

19 photographs on the polymarker, is that correct? 

20 A That's correct. 

21 MR. KLEINER: Your Honor for the record this is 

22 D-18M. 
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23 

24 

25 

Q Do you also have the known results from the polymarker 

tests of Dr. Bing? 

A Yes, I do. 
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1 MR. SANTULLI: I'm going to object. This is outside 

2 the scope of his report. There's no mention of any of this in 

3 his report. 

4 MR. KLEINER: There's polymarker results. 

5 THE COURT: Do you have the results of the polymarker 

6 in your report? 

7 

8 

9 

THE WITNESS: Yes. 

THE COURT: Let me see his report. 

MR. SANTULLI: Audrey Robinson, Madeline Mitchell, 

10 Eddie Hoffman and Josh Pompey are not mentioned in the report 

11 that I have. 

12 MR. KLEINER: And, Judge, the reason is pursuant to 

13 the previous testing the defense was not permitted to run the 

14 third samples for a third time because we had two labs already 

15 running the knowns. And that's what was provided to the 

16 expert. We would have gladly run them if we were permitted to 

17 but these results are compared then to the knowns of the four 

18 known samples in this case. 

19 

20 

MR. SANTULLI: They're not compared in the report. 

MR. KLEINER: That's because we weren't permitted to 

21 run the knowns. He has the results from Dr. Bing. We have the 

22 FBI testimony which is in sync with Dr. Bing. 

23 MR. SANTULLI: Dr. Bing should testify. 

24 

25 

MR. K!.EI?IER: IIa 1D gvirag t.u i...tttti:.iiy. 

THE COURT: Ladies and gentlemen, I have to a~k you to 
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1 step out for a moment. 

2 (Jury excused from courtroom. The following ls heard 

3 outside the presence of the jury.) 

4 THE COURT: Let me ask you a question, Mr. Taylor. 

5 What is the end result of this polymarker test? Whose blood was 

6 it? 

7 

8 results. 

9 

10 

11 

THE WITNESS: It's in agreement with the DQ alpha 

THE COURT: The same result? 

THE WITNESS: Yes . 

THE COURT: It's all Audrey Robinson's. What does 

12 that have to do with the case? He so far says it's all Audrey 

13 Robinson. 

14 MR. KLEINER: Defendant's confession ls he's slipping 

15 on the knife in his own blood. That's what this is all about. 

16 THE COURT: Didn't even test the handle. Where would 

17 he slip from the knife? 

18 MR. KLEINER: The State Police tried to test the 

19 handle. There was nothing really on the handle. 

20 THE COURT: Let's get the jury right back. I'll let 

21 him testify. 

22 MR. SANTULLI: My objection ls the n~mes of the 

23 results are not in the report. 

24 THE COURT: Wh~t doaa it mattar? !f hls reault is it 

25 was Audrey Robinson's blood --
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1 MR. KLEINER: I want the record '·.o be very clear what 

2 happened in this case when the defense was given an opportunity 

3 to test these samples using Mark Taylor -- this is going to be 

4 an objection in two minutes. I know what's going to happen. 

5 What's going to happen, your Honor, and what happened was the 

6 defense said we sent this material off to Mr. Taylor. We want 

7 to send off the known dried samples from the four knowns. What 

8 happened was everybody said we've tested the four knowns 

9 repeatedly. We're not going to send the knowns back to Mr. 

10 Taylor because we already know the results so we're just 

11 utilizing previous data. 

12 THE COURT: We know where it's going to end up. It 

13 will take time. It has nothing to do with the case. 

14 MR. KLEINER: That's for the jury to determine. 

15 THE COURT: Right. 

16 MR. KLEINER: He's supposed to be slipping on his own 
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17 blood on the knife. That's what this is all about, whether it's 

18 a false confession or not. 

19 THE COURT: I don't think he would know where it came 

20 from if he was there. Come on. Blood is all over the place. 

21 You pierce an aorta, blood is spouting. 

22 MR. KLEINER: We have pathological t s timony if he 

23 slipped on the blood and cut himself his DNA should be on the 

24 knife. 

25 THE COURT: That's for the jury to resolve. I agree 
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1 with you, Mr. Kleiner. 

2 MR. SANTULLI: If I can succinctly put my actual 

3 objection, it's not that it has anything to do with whether this 

4 individual, Mr. Taylor, was able to test the known samples. I 

5 have no problem. Whether he tested them or looked at Bing's 

6 results that 's no p roblem. The problem is he didn't put what 

7 his conclusion was regarding those samples in his report. 

8 THE COURT: We have it now. I thought it meant what 

9 he said because it says it matches a single female. But then he 

10 starts another sentence and gives the results so I wasn't sure 

11 what that meant. But I think you take it in context it does say 

12 that. You want to get the jury out. 

13 MR. KLEINER: I have one last thing. In this 

14 particular regard, your Honor, the laser copy has the DQ alpha 

15 results on them and the polymarkers but because the polymarkers 

16 are a little bit more complex, and the jury can read, I do want 

17 the jury to have these copies with them during this testimony 

18 because it would be able for them to see it for themselves . 

19 It's more complicated. It's a total of five different systems. 

20 THE COURT: To me it's meaningless testimony. You 

21 want to spend hours explaining meaningless testimony, go ahead. 

22 MR. KLEINER: Thank you, Judge. 

23 THE COURT: Mr. Santulli, you get your side bar. 

24 MR. SANTULLI: Sorry, Judge. 

25 (The following is heard in the presence of the jury.) 
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1 THE COURT: Sorry for the brief divergence. Sometimes 

2 it's required. The Court is allowing the question. 

3 Continue, Mr. Kleiner. 

MR. KLEINER: Thank you very much, your Honor . 

BY MR. KLEINER: 

Q Mr. Taylor , to save a little time, the four known 

samples from Mr. Hoffman, Miss Mitchell, Mr. Pompey and Miss 

Robinson, did you have that data and do you have that data with 

you now? 

10 A 

11 

Yes, I do. 

Q To save time, regarding Miss Mitchell and Mr. Hoffman, 

12 

13 

14 

based upon the results through the polymarker test three through 

the five separate systems, can you tell us whether you could 

include or exclude Miss Mitchell and/or Mr. Hoffman? 

15 A 

16 

They are both excluded as a source of the blood. 

Q Both Miss Mitchell and Mr. Hoffman? 

17 A 

18 

That's correct. 

Q Now, I just want to deal with the known results of 

19 Josh Pompey and Audrey Robinson under these systems. Under 

20 

21 

22 

23 

these tive systems on polymarker could you tell us the name of 

the first system you're reading left to right on the strip? 

A The first is abbreviated LDLR. 

Q And the second? 

24 A 

25 

GYPA . 

Q And the third? 
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1 A HBGG. 

2 Q The fourth? 

3 A D7S8. 

4 Q And five? 

5 A GC. 

6 Q J ust indicate based upon the data you have as to 

7 results for Mr. Pompey's known sample for these. 

8 A Mr. Pompey at LDLR is a B,B. GYPA and A,A. HBGG, an A,C. 

9 D7S8, an A,A. GC a B,B. 

10 

11 A 

12 

13 A 

14 

15 A 

16 

THE COURT: What was that? 

GC is a B,B. 

Q And Miss Robinson? 

LDLR, A,B. GYPA, B,B. HBGG, B,C. D7S8, A,A. GC, B,B. 

Q B,B? 

That's correct. 

Q I've shown you up before as part of the data package 

17 the laser copies. 

18 MR. KLEINER: Judge, I'm going to ask permission for 

19 the polymarker results for the jury to read along with these 

20 results. 

21 

22 

THE COURT: What is that the jury has? 

MR. KLEINER: They have the two dot blot photographs, 

23 one being the DO alpha. The second one we're going to be 

24 dealing with are the polymarker results of the unknown eight 

25 swabs from the knife. 

73 
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1 THE COURT: So everyone has two? 

2 MR. KLEINER: They're on one laser, Judge. 

3 THE COURT: Oh, they're on one sheet. Okay. 

4 MR. KLEINER: I'm dealing specifically with the lower 

5 one, I believe. 

6 THE COURT: They'll all be tested on this at the end 

7 of the day. 

8 0 Just the positioning of this laser copy, how should it 

9 for the jury's 

10 A When you're taking a look at it the polymarker typing 

11 strips and one of those photos contains eight strips, written 

12 across the top of the strip is the actual systems, LDLR, GYPA, 

13 HBGG, D7S8 and GC. So the tiny letters written across the top 

14 of each one of these strips should be up. That means the 

15 handwritten label should be on the right-hand side. 

16 0 It's the bottom photograph that we're dealing with. 

17 Now, I want to take for polym~rker results specifically starting 

18 with number one, could you tell us what the results are and how 

19 it relates to the knowns -- you've already excluded Mitchell and 

20 Hoffman but the knowns of Hoffman and Robinson. Let's start 

21 with swab number one, what the results are left to right and how 

22 it relates. 

23 A The detection we got on this, and I'm going to read them 

24 al l the way across, we detected LDLR A,B. GYFA, B. nSGG was 

25 B,C. D7S8 was A. GC was B. 
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1 Q I'll stop you for one second. Under GYPA you found 

2 what on swab one? 

3 A On GYPA, B. 

4 THE COURT: That's number two, right? 

5 MR. KLEINER: That's number two, your Honor. 

6 Q On the last two, D7S8 and GC, what were the results 

7 you had? 

8 A We found an A and on GC a B. 

9 Q Regarding the fact Miss Robinson's has the B,B on the 

10 GYPA, the A,A on D7S8 and the B,B on GC, could you explain that 

11 a little bit about those results versus these. 

12 A The first thing I should explain when we're talking about 

13 the type of an individual as is on here, I have given a 

14 genotype, that means that those are what the two chromosomes 

15 possess. That's why the letter is duplicated. So it's B,B. 

16 When we look at a particular stain we will only put the letter 

17 down once. An individual who s a B,B can only produce the B 

18 DNA, only possesses that B allele, so that what we detect then 

19 in the stain is the B. So don't get confused by the fact I've 

20 given two letters there. Both letters are the same. They 

21 produce the one. 

22 THE COURT: Any results reporting a 1 tter A means 

23 there's two A's present. If you report a letter B there's two 

B' !! 

25 THE WITNESS: That's correct. 
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1 0 Go ahead. 

2 A From the standpoint of the systems -- maybe I need a 

3 clarification on the question again. I got off on that and 

4 don't remember the question. 

5 o Explain those three systems and the duplication of the 

6 letters. But regarding your results you've just indicated and 

7 the jury is reading along with the dot blot strips, can you tell 

8 us what your results were versus Mr. Pompey and Miss Robinson on 

9 swab number one. 

10 A When we look at swab number one, the results, for example, 

11 at the LDLR system we see an A,B. Mr. Pompey only produces a B 

12 allele or only has the B allele. Miss Robinson has the A and 

13 the B allele. so that is consistent with Miss Robinson's type. 

14 As we read across we look at GYPA. On the swab we 

15 find a B allele. On Miss Robinson we see that she only has the 

16 B allele. Mr. Pompey does not produce a B allele. He only 

17 produces or only has the A al~ ele. And we continue on across 

18 that way. We see the HBGG, B,C. That is what is present on the 

19 swab. And Miss Robinson. 

20 D7S8, A. That is present in the swab and Miss 

21 Robinson. Note also that at that locus Mr. Pompey has the same 

22 type. H~ is also an A. But we've already excluded him based on 

23 the previous testing that was done, based on the HBGG and the 

24 GYPA fer exa:npla. 

25 And finally the final one is the GC. They are again 
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1 the same type there but what we're looking at is, is this DNA 

2 consistent with Miss Robinson. We've already eliminated Mr. 

3 Pompey as the source. And again it is consistent with Miss 

4 Robinson. 

Q If any known source does not have the alleles in any 
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5 

6 

7 

8 

9 

one of these five s ystems that are on the unknown is that person 

excluded? 

A Ask that one more time. 

Q Sure. Assume that you just hypothetically, regarding 

10 Miss Robinson you had an unknown test on, let's say, the knife, 

11 and you found all matching GYPA, HBGG, 0758 and GC. But if you 

12 found a different LDLR would she be excluded even though she was 

13 in all the other four? 

14 A 

15 

That's correct. 

Q On swab number one, based upon your results who was 

16 

17 

18 

19 

excluded and who was included as potential contributor? 

A Of the four individuals ~ n this case the only one that 

could be the source of that DNA is Miss Robinson. 

Q Mr. Pompey is excluded? 

20 A That's correct. 

21 

22 

23 

24 

25 

Q Now, swab number two, without spending the time 

reading them all over maybe we can speed up cer tain nuabers 

here. As to swab number two, tell us whether your re•ult• were 

the same as they were on swab number one. 

A They're the same as swab number one. 
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1 0 Based upon those results you'd already excluded Miss 

2 

3 

4 

Mitchell and Mr. Hoffman? 

A That's correct, and Mr. Pompey. 

5 A 

6 

7 A 

8 

9 A 

10 

11 A 

0 And Mr. Pompey ls excluded from swab number two? 

That's correct. 

0 What about Miss Robinson? 

She could be the source. 

Q And number three? 

Exactly the same findings on number three. 

0 As one and two? 

That's correct. 
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12 Q And again is it the same results that Miss Robinson is 

13 the only one of the four who could be included as a potential 

14 contributor? 

15 A 

16 

17 A 

18 

19 A 

20 

21 A 

22 

23 A 

24 

25 A 

That's correct. 

0 Mr. Pompey ls excluded? 

That's correct. 

O Number four? 

Exactly the same results. 

0 As the first three? 

That's correct. 

0 The same results regarding exclusions and inclusions? 

That 's correct. 

Q Miss Robinson is included as a potential contributor? 

That's correct. 



1 

2 A 

3 

4 A 
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Q Mr. Pompey is excluded as a potential contributor? 

That's correct. 

Q Number five? 

In number five the results were a little bit different. 

5 This is the first of the swabs we looked at where we did not get 

6 an S dot. This again is a situation where we have a low total 

7 quantity of DNA. However, the alleles detected are exactly the 

8 same as what we detected in the samples where we had a larger 

9 quantity of DNA and the alleles detected again i~clude Miss 

10 Robinson and exclude Mr. Pompey as the source of the DNA. 

11 

12 

13 

Q I'd like to ask you number six. 

A Number six is a situation where we got a very weak S dot. 

It is a low quantity of DNA but we did just get the S dot 

14 visible. In addition to that, there are extremely, and I 

15 emphasize extremely, trace levels of some additional alleles. 

16 We don't know what the source of these trace levels are. We 

17 still have a situation they'r at such trace levels that we 

18 cannot interpret them. 

19 The trace levels of alleles that are present cannot 

20 originate from Mr. Pompey. 

21 

22 

23 

24 

25 

Q Mr. Pompey is excluded from the trace? 

MR. SANTULLI: Objection. Tha t's leading and I don't 

think that's what the testimony was. 

THE COURT: I'll allow it. 

Q Go ahead. 
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1 A Mr. Pompey could not be the source of these very, very 

2 trace level alleles but they are at such a trace level. Just 

3 because it's an allele that he doesn't possess but they're at 

4 such a trace level for any further interpretation on that is 

5 extremely difficult. 

6 Q Is there a ny information you have on number six 

7 regarding a primer? 

8 A Again the primary dots that we see on number six are 

9 consistent with Miss Robinson. 

10 Q And number seven? 

11 A In number seven we are again in a similar situation in 
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12 number six, slightly different except this is a weak result. We 

13 do not have the s dot. We have a primary set of alleles that 

14 could come from Miss Robinson and not from Mr. Pompey. We also 

15 have some very, very trace level results, barely visible. They 

16 are from somebody else. We don't know who. 

17 Q 

18 trace? 

Did Mr. Pompey have e ny of those alleles from the 

19 A 

20 

He could not be a source of the trace level results, no. 

Q Regarding number eight, tell us what your conclusions 

21 were regarding the last one. 

22 A Number eight we got typing results which are the same as 

23 what we got on swabs one, two, three and four. We did get the S 

24 dot . We got a series of alleles that are consistent with Miss 

25 Robinson. She could be the source. Mr. Pompey ie excluded as a 
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1 source. 

2 0 Now, just regarding these eight samples in this case, 

3 could you just tell us out of these eight which ones did you 

4 have a confidence level to a scientific certainty were single 

5 source conclusions? 

6 A We have a strong indication they are single source of DNA 

7 on swabs number one, two, three, four, five and eight. 

8 0 Based upon the results that you received and that you 

9 tested and you concluded on, that was all based upon the knife 

10 that I had shown you earlier? 

11 

12 

13 0 

MR. SANTULLI: Objection. We didn't have the knife. 

THE COURT: I'll sustain the objection. 

The cuttings and swabbings taken by Dr. DeForest on 

14 the knife? 

15 A What we tested were the swabs that were taken by Dr. 

16 DeForest, yes. 

17 

18 A 

19 

0 From the knife? 

That's correct. 

MR. KLEINER: No further questions. 

20 CROSS EXAMINATION BY MR. SANTULLI: 
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21 0 Mr. Taylor, you've said you've performed some DO alpha 

22 and polymarker on samples in this case, is that right? 

23 A 

24 

That's correct. 

N~~, the ~yste: th:t you uaG to do thw DQ alpha anU 

25 the polymarker are systems where dot blots as we've seen would 
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1 come up and darken if DNA is present at that allele, is that 

2 correct? 

3 A I'm sorry, I could not understa nd the last part of that. 

4 0 The dots would come up during the systems using the 

5 systems that you utilize in this case, dots would come up on the 

6 strip if DNA was present at that specific allele, is that right? 

7 A Yes. When we have DNA, human DNA present it will be 

8 amplified and we would get a dot forming. 

9 0 We've got examples of the dots. The jurors have it in 

10 front of them, is that correct? 

11 A That's right. 

12 0 You don't actually do the test from scratch. You use 

13 kits, don't you? 

14 A Well, we do the test all the way through ourselves. We do 

15 not manufacture the kits or the strips, no. 

16 0 Could you explain to us how the kits come into being 

17 and how they end up at your l a oratory. 

18 A Yes. There is there are actually two companies that 

19 have collaborated on the production of these kits. Roche 

20 Molecular Systems was the developing company. Perkin-Elmer 

21 Corporation is the company that actually performs the 

22 manufacturing of these kits. 

23 What they do in the production of these kits is they 

'-4 ntt • •nno•ho~ • ~--~~'-• _,_ .. - - __ ':::t ______ - ______ ...,, ......... . Thia raaction mix is a se~i~~ ui 

25 components which allow the amplification of the DNA at a l l these 
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1 different locations. It contains primers. It contains duffers. 

2 It contains taq polymerase, the building blocks of DNA. All of 

3 these are in the reaction mix. In addition to that they include 

4 in the kit several other components, oil, some control DNA and 

5 the strips themselves. 

6 The strips themselves are manufactured such that they 

7 take a piece of nylon, which has got the printed material that 

8 you see on it, the LDLR and the labels, and they put down in 

9 specific locations on that the probes that we're going to 

10 utilize for doing the typing. These are the single-stranded 

11 pieces of DNA that will attach to the DNA that we amplify. They 

12 manufacture it with these series of probes and wherever that DNA 

13 is attaching to these probes indicates what types we're dealing 

14 with. 

15 

16 

17 

18 

Q Now, so these kits come to the laboratory and are 

utilized on a case-by-case basis, is that right? 

A That is correct. 

Q Okay. So that you don't put the kits together. 

19 come prearranged and prepackaged to the lab? 

20 A That's correct. 

They 

21 Q And when you get them at your laboratory, there are 

22 certain instructions that come with them? 

23 A 

24 

That's correct. 

Q Okay. So the=c ~rGn't things that you d~veloped in 

25 your own laboratory. These are the kits that are developed in 
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other laboratories that you utilize, is that right? 
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A That's correct. We did validation on this and demonstrated 

that these kits work. That's a part of what one needs to do in 

setting up and doing reliable work on this but we did not 

develop these kits or design these kits, no. 

Q I s there a separate kit for DQ alpha and also 

polymarker? 

8 A In this particular case this is the combined kit. 

9 Initially there was a separate kit for DQ alpha, then a separate 

10 kit for polymarker came out. Then they came out as a combined 

11 

12 

13 

14 

kit. 

Q And part of the kit and part of the results that you 

would get would be the controls that are located at the C dot 

for DQ alpha and the s dot for polymarker, is that right? 

15 A 

16 

That's correct. 

Q And isn't it true if no c dot or s dot lights up, then 

17 

18 

19 

20 

21 

22 

that is a result that's not r liable and should not be used to 

cause an interpretation of results? 

A That is not correct. They recommend specifically in there 

that interpretation should be done with caution and certainly 

that is the indication that I would agree with because of the 

possibility, as I mentioned, of drop out using one of the 

23 alleles, a situation such as that. Certainly one needs to be 

24 cautious because it indicates you're testing a very low quantity 

25 of DNA. 
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1 Q Are you talking about when the C dot is weak or when 

2 the S or c dot is nonexistent? 

When it's nonexistent. 3 A 

4 Q So when the c dot or S dot is nonexistent you said you 

5 have to be cautious in interpreting the results? 

6 A 

7 

That's correct. 

Q Is your protocol in your laboratory to come out with 

8 conclusive results when you don't have a conclusive C dot or S 

9 dot? 

10 A There are conclusions that can be made. For example, if 

11 there is a particular al l ele that shows up even with very trace 

12 results, very small quantities of results, and an individual 

13 does not possess that allele, we know that he's not the source 

14 of what we're seeing that's causing that dot to light up. So 

15 you can make a conclusion like that. It's not conclusionless 

16 because there is not a C dot but it limits the conclusions one 

17 can make. 

18 Q If there's no C dot or no S dot there could be DNA 

19 that is on the sample that is not just coming up on the strip, 

20 isn't that right? 

21 A 

22 

I don't understand the question. I'm sorry. 

0 Let me try to rephrase it. I f you don't have a C dot 

23 or an S dot and you see some traces along the way along the 

24 di f ferent systems, along the dot blot, that could mean there are 

25 alleles that are not being picked up by the dot blot stri p? 
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A Certainly, yes. You could have al .l.elic dropout. You could 

lose an allele and not see it. 

Q When you looked at the ones in this case there were 

certain ones that didn't have an S dot, is that right? 

5 A 

6 

That's correct. 

0 Which samples on the knife didn't have an S dot? 

7 

8 

9 

A As far as the s dot, the samples that did not have it were 

swab number five and swab number seven. 

0 For swab number five and swab number seven, since 

10 there's no s dot you have t o look at them very, very 

11 conservatively and very carefully, isn't that right? 

12 A 

13 

That's right. 

0 Because of the problem of allelic dropout which is a 

14 potential when you don't have the s dot, you have to be cautious 

15 in how you interpret your results, isn't that right? 

16 A 

17 

That is correct. 

Q And, in fact, what . s the purpose of the controls? 

18 Why are the controls even part of the dot blot system? 

A They are there, they were initially put i nto the DO alpha 19 

20 

21 

22 

23 

24 

25 

and polymarker systems because early on one of the historical 

reasons is because early on we didn't have the ability to detect 

very small quantities of DNA. Subsequent to that time we have 

the ability to detect extremely small quantities of DNA, 

act ually quantities below what can be typed on these stripes. 

That's one of the reasons. 
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1 This gave the ability in the initial kits to take and 

2 run the sample without quantitating low levels but if you didn't 

3 get the C dot then you knew to be very cautious, and so without 

4 appropriate quantization you could still utilize the system so 

5 that was one of the reasons this initially was in there. 

6 I t 's also in there, as I have said, to give you a 

7 level at which you need to be cautious that you may be losing 

8 alleles. 

9 Q Okay. And because you may be losing alleles 

10 specifically in this case on specimens, sample five and seven on 

11 the knife, you can't be certain there aren't low levels of Josh 

12 Pompey's DNA on that sample? 

13 MR. KLEINER: Objection. Total speculation. He's 

14 already testified. 

15 THE COURT: I'll allow it. 

16 Q Isn't that true? 

17 A Certainly we can always ave a level of somebody's DNA 

18 below a detectable region. Very important in DNA typing is to 

19 understand that the sensitivities on these systems are such that 

20 we can detect a few cells from an individual, three cells can be 

21 seen on these strips so very, very low quantities of DNA can be 

22 detected. You certainly could have something here 

23 coincidentally every one of Josh Pompey's alleles that we would 

24 expect to see at a trace level had dropped out on Lh~ multiple 

25 systems. This becomes problematic as far as the likelihood that 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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this would happen but when you're dealing with low quantities of 

DNA there is at least the theoretical possibility this could 

happen. 

Q Specifically in this case we're dealing with swabs 

five and seven where that is at least a possibility, isn't that 

true? 

A At least a theoretical possibility. We see no indication 

of Mr. Pompey being there. 

Q Even though you don't see an indication because there 

is no s dot it becomes a possibility that he's there at such low 

levels that the s dot isn't picking up the amount of DNA that 

would be needed to have a conclusive result, isn't that right? 

A I have to clarify that further. This possibility is true 

with any typing you do. It's true with RFLP typing. It's true 

with the typing I've done here, where I've got S dots present. 

The appearance of an s dot tells you your total quantity of DNA 

is sufficient to get reliable _esults. 

You could always have a secondary level in there at 

19 trace amounts or no amount. If it's in there at such a low 

20 level we're not going to be able to see it. It's like with 

21 anything, you can always dilute it down to a level of 

22 nondetectability, especially if you have something else you're 

23 looking at. 

24 

25 is that utilizing the thirty-four cycles we have sensitivities 
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1 down to a few cells. So his DNA in what we amplified would have 

2 to be fewer than a couple of cells. 

3 

4 

5 

6 

7 

8 

9 

10 

Q But in this case you can't exclude him as being part 

of specifically swab number five and swab number seven, isn't 

that right? Yes or no? 

A I can e xclude him as the source of the DNA we see. 

Q But you can't exclude him for the source of the DNA 

that you might not see, isn't that right? 

MR. KLEINER: Calls for speculation. 

THE COURT: I'll allow it. 

11 A If we're not seeing his DNA I can't tell you anything about 

12 it. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Okay. Now, in this case you've indicated that you 

tested eight different samples that purportedly come from the 

knife, is that right? 

A That's correct. 

Q When you looked at ~he sample initially would it be in 

the condition of a swab that was delivered to you by mail from 

Dr. DeForest? 

A By Federal Express, yes. 

Q Okay. Would it be one swab per sample or area of the 

kni fe or are there multiple swabs we're talkin about? 

A There was one swab for each area so I got eight swabs. 

Q So !n this ca~e when ycu ~ctually started the 

extraction process how did you physically do that with the 
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1 cotton swab? 

2 A First of all I opened the bindle these were wrapped in, the 

3 paper folded into an envelope. I opened that up and 

4 photographed the swab itself. We photographed the discolored 

5 area on the swab which was the area where the actual swabbing 

6 took place. 

7 Then on an extremely small quantity of that material 

8 we ran a presumptive test using the orthotolidine reagent. 

9 Q I don't want to interrupt you totally but at that 

10 point did you physically take a piece of the cotton off the swab 

11 to do that? 

12 A I actually took a thread, yes, that was discolored. We 

13 took a small portion of that thread and tested it with the 

14 orthotolidine. In all of these we got a positive reaction. 

15 We then removed the entirety of the discolored area 

16 that goes into what we call a microcentrifuge tube and performed 

17 the extraction process on it. 

18 Q After that process is done is there any part of the 

19 cotton swab head of the cotton that was sent to you that was 

20 discolored that was left over to do other types of testing on? 

21 A The discolored area was not left behind. There is the base 

22 of the cotton swab that was. 

23 Q You utilized the entire sample? 

24 A That's correct. 

25 Q Were you aware that there was a court order in place --
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MR. KLEINER: Objection. 

-- that the entire sample should not be consumed? 

MR. KLEINER: Objection. 
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THE COURT: I'll allow the question first. Let's hear 

5 the question. Then we'll move on your objection. 

Q Mr. Taylor, were you aware that there was a court 

order in effect that the entire sample you got was not to be 

consumed? 

A I was not aware of that court order and you have to define 

10 then what a sample is. When Mr. --

11 

12 

Q What you got. 

MR. KLEINER: Objection. I want the witness to be 

13 able to answer the question. 

14 

15 

16 

THE COURT: Let him finish his answer. 

A My understanding was when Dr. DeForest sampled the knife he 

did not remove everything that was on the knife so that he took 

17 samples at that point and that ' what we tested. 

18 Q Isn't it true it's part of the TWGDAM guidelines and 

19 other guidelines of laboratories when you test a portion of DNA 

20 that you would at least take a portion of it and put it aside so 

21 that other testing could be done on it? 

22 A Typically what we do, and ! think what the TWGDAM 

23 guidelines recommend also, is that if you're dealing with a 

24 sample such as a bloodstain you don't consume the entire stain. 

25 You take a portion of it. If you're dealing with a stain on a 
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1 knife you take a portion of it. 

2 Now, certainly there are circumstances in which you 
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3 will get no result if you don't take more and we have often been 

4 called on by other laboratories to go and monitor testing that 

5 they're performing because they're going to consume an entire 

6 sample. In this case my understanding was there ls still sample 

7 left on the knife that could be tested by anybody else and there 

8 had been previous testing done on the knife. 

9 0 Would it be fair to say in this case when you got the 

10 samples nobody told you about in existence a court order 

11 specifically dealing with the samples, is that correct? 

12 MR. KLEINER: Objection. The knife contained by the 

13 State has plenty of DNA on it if they want to test it. 

14 THE COURT: There's other reasons why you preserve 

15 samples too so people can check themselves. I'll allow the 

16 question. 

17 

18 

19 

20 

21 

22 

23 

0 Were you told of the existence of a court order in 

this specific case on those samples that you tested? 

A I don ' t recall. 

0 You don't recall or you don't know? 

A I don't recall being told that so I don't think I knew 

that. I think I could would have been aware of that. 

Q Were you shown a court order? 

24 A No. 

25 Q Was a court order provided to you as part of the 
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discovery packet that you got? 

A No. 
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O Mr. Kleiner showed you a couple of documents. Some of 

the documents, I believe this one is marked D-18K and also D-18A 

5 which is handwritten notes. Have you seen those before? 

6 A 

7 

8 A 

9 

Yes, I have. 

Q D-18A, whose handwriting is that? 

Mine. 

0 Do you have a corresponding set of notes that are 

10 similar to that? 

11 A 

12 

Yes, I do. 

0 Can I have my set back then and if you could pull out 

13 

14 

15 

yours. When did you make out these notes? 

A On September 8 when I examined the -

THE COURT: What year is that? 

16 A 

17 

Samples. 1997, I'm sorry. 

O September 8, 1997. ~hat about D-18K, what is this and 

18 

19 

20 

21 

when did you get it? 

THE COURT: Want to show it to him, George. 

O Do you know what I'm showing you? 

THE COURT: George will show it to him. 

22 A I just received this one, this diagram in he last couple 

23 of days. 

24 O Okay. Is there a date on the top of that document? 

25 A August -- on the aide of it there's August 7, 1997. 
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Q Okay. When did you receive that? 

When did I receive that? In the last couple of days. 

Q So you saw it in February of 1998? 

That's correct. 

Q You were retained in this case when? 

I don't remember the exact date. Let me see if I can find 

7 that. I actually have August 13 is the date. I don't know if 

8 that -- that's the date when we first started 

9 

10 

11 

12 A 

13 

Q 

1997. 

THE COURT: Sometime prior to that date? 

THE WITNESS: Yes. Yes. 

Of what year are we talking about? 

Q Okay. You first saw it in the last couple of days? 

That's right. 
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14 A 

15 Q So months have gone by while you were involved in this 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

case and you hadn't seen this document? 

A That's correct. 

Q Regarding your notes that you did, you said that these 

were done shortly after you received the samples? 

A We received the samples in August, on August the 13th. 

Then I actually did work on the samples in September, on 

September 8th. 

Q Do you know why the State didn't receive these until 

yesterday? 

A I think they were inadvertently let out of -- left out of 
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1 the package we sent. I had to call my secretary and have her 

2 fax them to me. 

3 0 You had these for a period of months and the State 

4 just got these yesterday? 

5 A Yes. 

6 0 Now, in t his case you provided Mr. Kleiner and 

7 subsequently the State got a copy of a two-page report, is that 

8 right? 

9 A Yes. 

10 0 Did Mr. Kleiner give that a specific number? 

11 MR. KLEINER: For the record it's exhibit number D-18. 

12 MR. SANTULLI: No letter? 

13 MR. KLEINER: No letter. 

14 0 So D-18, you have a copy of that in front of you? 

15 A Yes, I do. 

16 0 This report is really one page with a few sentences on 

17 a second page, is that right? 

18 A That's correct. 

19 0 Is this the typical type of report that your company 

20 reports out when a case is given to the company to do and 

21 perform testing? 

22 MR. KLEINER: I'm going to object to the f orm of the 

23 question. 

24 THE CO'!..TP.T: !'ll 
_,, ____ ,. 
.... .. v ..... "". 

25 A We have basically two types of reports we do. One is a 
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1 summary report which is what this would be. It doesn't go into 

2 the technology in any depth. It doesn't go into specifics as 

3 far as receipt of evidence, that sort of thing. 

4 We also will perform a full report if requested. It's 

5 a much longer document and, of course, more difficult to 

6 prepare. 

7 0 In this case you weren't asked to do a full report, is 

8 that right? 

9 MR. KLEINER: Objection to the form of the question. 

10 THE COURT: I'll allow it. 

ll A We were asked to prepare a report and I think my 

12 conversation with Mr. Kleiner was is a summary summarizing our 

13 results. 

14 0 And if this had been a full report how many pages 

15 would it have been? 

16 A It would have been probably six pages. The conclusions 

17 would be pretty much the same as what we've got but we go 

18 through and list i ndividually each evidence item that's tested, 

19 when we received it and what the typing results are in each 

20 evidence item as opposed to combining them as we do in the 

21 conclusion. 

22 0 Now, in this specific report no stati stics as to the 

23 frequency of occurrence of the polymarker results or DQ alpha 

24 ,... .... ~ I"\~ +.\\a r--- -· .......... actual document, is that r ight? 

25 A That's correct. 
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Do you normally report out statistics? 

If we're requested to, yes. 

Q In this case were you requested to report out 

4 statistics? 

5 A 

6 

In thi s case we simply we were not requested, no. 

Q So that basically you have concluded that at least on 
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7 many of the stains on the knife that the DNA was consistent with 

8 a single source stain of Audrey Robinson, is that right? 

9 A 

10 

That's correct. 

Q And you used some of the results of Dr. Bing to look 

11 at what he determined the polymarker results for Audrey Robinson 

12 were so that you can compare it to your results? 

13 A 

14 

That's correct. 

Q In this case you came up with how many single source 

15 stains that appeared to be consistent with AudLey Robinson on 

16 the knife? 

17 MR. KLEINER: I ' m g0 ing on object to the form of the 

18 question. We have two separate systems, DQ alpha and 

19 polymarker. 

20 THE COURT: Divide it up. 

21 Q On both systems. 

22 A Can you repeat the question? Sorry. 

23 Q Sure. On how many of the swabs from the knife, how 

24 many of the different areas t hat the swabs repr esents did you 

25 find consistent with a single source stain that was similar to 
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1 the dot blot patterns of Audrey Robinson that you got from Dr. 

2 Bing? 

3 A Of the eight samples, six were clearly single source from 

4 the test results we got. 

5 

6 A 

7 

8 A 

9 

O Of the other -- I'm sorry, six? 

Six. 

O Meaning two others, is that right? 

That's right. 

Q Those two others, would they be somewhat consistent 

10 with Audrey Robinson as being the primary contributor to those 

11 stains? 

12 A Certainly the primary alleles we detect on those other two 

13 are consistent with coming from Audrey Robinson. 

14 0 What does primary mean? That's an alternative to 

15 what? 

16 A It refers to the actual quantity of DNA. If we have a 
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17 sample where you have a thous nd cells from one individual and a 

18 hundred cells from the other individual and they're mixed 

19 together in a stain or in whatever piece of evidence you're 

20 looking at, and we extract the DNA from that we're going to get 

21 obviously more DNA, ten times as much DNA from the individual in 

22 the thousand cells as from the individual with t he hund~·ed. 

23 When we test this we're going to see differences in 

24 the intensity of the dots and the dot intensity can be detected 

25 when you have that sort of a differential and you can make a 
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determination on what the primary source is. 
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The darkness of these dots is directly proportional to 

the amount of DNA that goes into the system originally. 

Q Are you saying you can have mixtures with a primary 

source and a secondary source? 

A That's correct. 

0 Is that a determination that can be made and utilizing 

8 your technology of DO alpha and polymarker? 

9 A Certainly it can, under certain circumstances. Not under 

10 

11 

12 

13 

14 

all circumstances. 

0 So that you can some of the conclusions that you 

can come up with when you do your testing is whether it's 

consistent with a single source stain versus a mixture, is that 

right? 

15 A 

16 

That's correct. 

O And then you can also sometimes determine if part of 

17 the mixture somebody is a pri ary source as opposed to a lesser 

18 source, is that right? 

19 A 

20 

That's correct. 

0 When you report out results in this case and other 

21 

22 

23 

24 

25 

cases in your laboratory, you often use statistics, isn't that 

right? 

A That's correct. 

Q Now, do you have a set of statistics that you can tell 

us for the single source stains for Audrey Robinson and how 
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1 likely those would be contributed to a particular set of dot 

2 blot patterns? 

3 A 

4 

I did not calculate those, no. 

Q Now, you have the ability to calculate in your 

5 laboratory? 

6 A Yes. 

7 Q Do you have a database? 

8 A Yes. 

9 Q Can you explain what a database is and how it's 

10 utilized. 

11 A A database is a group of individuals that belong to a 

12 particular group and there are different ways of established a 

13 database. It can be done geographically. They can be done by 

14 race. There are different ways they're established. 

15 What they do then in preparing a database, and this is 

16 what we have done also, is to go ahead and test these 

17 individuals and basically to c ount up on LDLR how many people 

18 have an A allele, how many people have a B allele. And then 

19 consequently you can calculate how many people have the A and 

20 the B a l lele. 

21 This gives us frequency of the occurrence of the 

22 different alleles and then we can compare this and do a 

23 calculation based on a pattern different than the individuals 

24 who are present in the database but we can do a calculation of 

25 how rare or how common that particular genetic pattern is. 
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1 Let me explain one other thing. When we do DNA 

2 typing our typing is utilized to exclude an individual. An 

3 individual is only included if you can't exclude him in all the 

4 systems you look at. 

101 

5 When an individual is included as a possible source of 

6 say a bloodstain, then you need to go back and say how many 

7 other people out in the population at large can also be a source 

8 of that bloodstain. 

9 Typically with DQ alpha and polymarker we'll end up 

10 with a rarity for a particular profile of in the range of one in 

11 a thousand to one in ten thousand. If you went out and picked 

12 up people off the street, a pattern such as what we have here, 

13 you might pick it up somewhere in that range. I can do a more 

14 precise calculation if I sat down and did it but this gives us 

15 an idea how rare the particular pattern is and how likely it is 

16 this pattern maybe doesn't come from Audrey Robinson but comes 

17 from somebody we don't know about. It's a coincidental source 

18 of the stain and the DNA. 

19 

20 

21 

22 

23 

24 

25 

O Now, you mentioned earlier in your testimony, perhaps 

in your voir dire, there are TWGDAM guidelines and also the NRC 

report that establishes certain guidelines, is that right? 

A That's right. 

O Do they accept the fact for single source stains you 

can do statistics for those types of samples from a•idance that 

is submitted to a laboratory? 
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A That's correct. 

Q You acknowledge that's something that's generally 

accepted, is that right? 

A That's correct. 

Q Your laboratory does it? 

6 A That's correct . 

7 Q Does your laboratory use statistics for mixtures? 

8 A Occasionally. If we can, based upon an analysis of the 

9 data, elucidate what appears to be clearly a majority pattern 

10 from a single source, we will then calculate a statistic based 

11 on that. But one has to be very cautious in that calculation 

12 and in that determination. 

13 There certainly are circumstances where you can get 

14 additive types which will give confusing results. There are 

15 other mechanisms for calculating likelihoods of contributing to 

16 a particular mixture when you have a mixture and what are all 

17 the possibilities, and basically what you're doing is you're 
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18 excluding so much of the population that doesn't appear at all 

19 in the pattern but those kind of calculations can be made. They 

20 just have to be done with a great deal of caution. 

21 Q It takes experience to do that? 

That's correct. 22 A 

23 Q It woul d take a level of experience over years in 

24 order to establish a methodology to cc:p!Q~v that, ~- -' - - -.. v uu au 

25 analysis like that? 
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1 MR. KLEINER: I would object at this point. He's 

2 indicated 

~ 3 THE COURT: I'll sustain that. He's indicated people 

4 can do it. People have ask -- you can determine whether people 

5 have experience to do that or not. 

6 A I don't know I can put a time limit on it. Certainly one 

7 must be familiar with the systems, familiar with the way the 

8 typing results come out in any of your typing systems, RFLP or 

1 3 

9 PCR, one needs to be extremely familiar with the system and what 

10 kind of anomalies can take place normally on single source 

11 patterns. 

12 Q Certainly the NRC report says that you can do it, is 

13 that correct? 

14 A I actually don't remember it specifically saying that but I 

15 don't recall. 

16 Q Okay. In this case you weren't asked to do any 

17 statistics at all, is that rig t? 

18 MR. KLEINER: Objection. Asked and answered. 

19 THE COURT: It's a little broader. I'll allow it. 

20 A I was not asked to do calculation statistics. 

21 Q Had you been asked you did have the capability to do 

22 it, is that right? 

23 A Yes. 

24 Q Now~ in this ca~@ you showed u5, ~nd tho juLy had in 

25 front of them, polymarker and DQ alpha dot blot patterns, is 
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1 that right? 

2 A That's correct. 

3 Q Can you pull out your copy of that. I have a couple 

4 of questions on what was shown to you. Just so we're all on the 

5 same page, what the jury has, the bottom set would be what Mr. 

6 Kleiner asked you questions about, is that right? 

7 A 

8 

9 A 

10 

Okay, on the polymarker, yes. 

Q On the polymarker. 

That's correct. 

Q The top one was DQ alpha but you weren't asked 

11 specific questions about that, is that right? 

12 A 

13 

That's correct. They were put on the chart as a summary. 

Q When the jury had this in fr.ont of them there were no 

14 specific questions? 

15 

16 

17 A 

18 

19 A 

20 

MR. KLEINER: I tried but the State objected. 

THE COURT: Let's go forward? 

That's correct. 

Q We're tal king about the second one? 

The bottom one, yes. 

Q You have an original Polaroid in front of you, is t hat 

21 right? 

22 A 

23 

That's correct. 

Q And the jury has what would be best characterized as a 

24 Xerox copy or a colored Xerox copy? 

25 A That's correct. 
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Q Is there any difference you saw from the Xerox copy as 1 

2 to the one you have in front of you? 

3 A I have to look at that again. Thank you. It appears to be 

a very good copy. 

Q Would it be more accurate to say when you make a call 

on this you're looki ng at the actual Polaroid and not a Xerox 

copy? 

8 A 

9 

10 A 

11 

12 A 

13 

Either the Polaroid or the original strips, yes. 

Q Well, the original strips can fade over time? 

That's correct. 

Q That's why the Polaroid is taken? 

That's why we document it with film, that's correct. 

Q So that if anybody wants to look at this and try to 

14 make their own determination, the only thing they could really 

15 look at is the Polaroid as the best example of what's left over, 

16 is that correct? 

17 A 

18 

That's correct. 

Q In this case the one we're looking at, the polymarker 

19 system, it starts out with the S dot, then you have LDLR, GYPA, 

20 et cetera, et cetera, going left to right? 

21 A That's correct. 

22 

23 

24 

25 

Q This particular Polaroid photograph deals specifically 

with the knife samples, is that right? 

A That's correct . 

Q Would this be from top to bottom, swab number one 
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1 through swab number eight? 

2 A 

3 

That's correct. 

Q Now, the first one we look at on the top of the 

4 Polaroid that we're concerned about on the far right it says 

5 399-06, is that right? 

6 A 

7 

That's correct . 

Q Okay .. That corresponds based upon your numbers to 

8 swab number one, is that right? 

9 A 

10 

That's correct. 

Q Now, the S dot on the far left column appears to be 

11 there and it's lighter ~han the other dots, is that right? 

12 A 

13 

14 A 

15 

That's correct. 

Q It's appropriate it be lighter than the other dots? 

That's correct. 

Q And as you go down to swab two, three and four, there 

16 is a series of light s dots there, is that right? 

17 A 

18 

That's correct. 

Q When you get to the fifth one down do you see an s dot 

19 there? 

20 A No. 

21 Q Is that one of the ones that you indicated that you 

22 have to be very conservative and cautious in ma~ing a call? 

23 A That's correct. You have to be cautious in making a call. 

24 Q What about number six, was there an s dot you found in 

25 that? 
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1 A There is an S dot in number six. 

2 Q And the fact can you just perhaps if you could 

3 come down and point to where you see the S dot on number six. 

4 A 

5 

Okay. 

Q If you want to use mine, I don't know if this is the 

6 best one but I have t he actual Polaroid. 

7 A That's a duplication of the Polaroid. 

8 Q Okay. 

9 A We're talking about number six? 

10 Q Yeah. 

11 A As you're going down the different S dots here, this is 

12 number six. 

13 

14 

15 A 

16 

Q Can you show me first please. 

THE COURT: Try and keep your voice up please. 

Number six. 

Q Would it be fair to say that's very, very faint if 

17 it's there at all? 
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18 A I can see our basis for calling it is being able to see the 

19 border around the S dot. I certainly can see that here. It is 

20 faint. s dots and C dots are routinely faint because there's 

21 much less of that probe put on the strips. 

22 Q Does it take a certain amount of exper ience to look at 

23 these and make those types of determinations? 

24 A I don't think it takes a great deal of experience to 

25 recognize that the dot is there. Certainly possibly the area of 
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1 experience is you can have smudges sometimes in the area of an 

2 dot. Sometimes you'll get some background discoloration on the 

3 strip itself and you don't want to call that a dot when you 

4 can't specifically see the outline of it. So what we do is we 

5 look and specifically recognize the outline of the dot so that 

6 we're not - - there isn't a confusion with any kind of a 

7 background smudging or anything. 

8 Q What about number seven which is second from the 

9 bottom, do you see a dot there? 

s 

10 A Number seven, I see what appears to be possibly a dot there 

11 but I can't see the border around it so it was not called. 

12 Q Okay. That was one of the five and seven were the 

13 two that you didn't call? 

14 A 

15 

That's correct. 

Q And number eight, the last one on this Polaroid, do 

16 you see a dot there? 

17 A 

18 

19 A 

Ye s. On here I can see the dot. I can see the edge. 

Q What about my copy here? 

It's not as good as my copy which is the original. I can 

20 still see the discoloration. I believe I see the edge of i t too 

21 on this one. Looks very weak. 

22 Q Would it be fair to say it takes a cer tain experienced 

23 eye to try to differentiate what is there and is not there? 

24 A 

25 

A dot from a smudge, yes. 

THE COURT: Why don't we break for lunch at this 
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1 point. See you back at 1:30. 

2 (Luncheon recess taken.) 

3 A F T E R N 0 0 N S E S S I 0 N • 
4 (Mark Scott Taylor, previously sworn, resumes the 

5 stand.) 

6 THE COURT: I have a note from a juror. On the 25th 

7 she has a personal appointment at 3:30 PM, Miss Gomes, juror 

8 number six. Now number six but originally number seven. 

9 That's ash Wednesday. 

10 MR. KLEINER: What time you think you're going to 

11 break that day? 

12 THE COURT: She wants to break at three o'clock. 

13 MR. KLEINER: Okay. 

14 THE COURT: Okay. We'll tell them. 

15 (The following is heard in the presence of the jury.) 

16 THE COURT: We have a request from one of the jurors. 

17 The juror has an appointment f or 3:30 next Wednesday. So we'll 

18 be breaking three o'clock that day so the juror can take care of 

19 that appointment. Wednesday we'll be done at three. The 

20 attorneys will use it to take care of some legal matters at that 

21 time. 

22 Continue, Mr. Santulli. 

23 CROSS EXAMINATION BY MR. SANTULLI: (Continued) 

24 Q Mr. Taylor, if you could point out D-18, which was 

25 your report, and also D-18K, which was the drawing, I believe, 
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1 from Dr. DeForest. If you can pull those items out. 

2 A Yes. 

3 0 Now, D-18, which would be your report, that ls dated 

4 September 30, 1997, ls that right? 

5 A That's correct. 

6 0 That would be, the date of the report, at least, would 

7 be approximately a week before this trial started, is that 

8 right? 

9 A Before this trial started. 

10 THE COURT: Jury selection started. The 20th we 

11 started. 

12 A I don't know the date it started was but that's the date 

13 of my report. 

14 0 And September 30, 1997 would have been the day you 

15 dictated the report or had it typed? 

16 A I actually typed this one myself. 

17 0 Now, this specific n tport, you indicated earlier in 

18 your voir dire sometimes Dr. Johnson looks over the reports or 

19 you go over it with her? 

20 A That's correct. 

21 0 Is this one of the ones she went over or is this one 

22 of the ones you did alone? 

23 A I actually did this in a hotel room and faxed it to Dr. 

24 Johnson whc reviewed it 
__ ... 
G•&'-'l 

25 correction process over the telephone. 

tu m~ and we did the 
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1 0 Can you tell me what corrections you made during that 

2 process? 

3 A 

4 

I don't recall. 

0 There were changes made to the original report that 

5 you had faxed to Dr. Johnson? 

6 A 

7 

8 A 

I don' t recall. 

0 You just indicated 

We talked over the phone about it as I was writing it and 

9 then after I finished it I faxed it's down to her and I think 

10 she reviewed it then and concurred and then I went ahead and 

11 sent it out at that point . 
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12 0 Can you tell us what her contributions were to this as 

13 opposed to your own? 

14 A We both reviewed the documentation, the test results, and 

15 discussed the findings. 

16 0 I'm not talking about the generalities but what 

17 specif i cally did she contribut e , what conclusions, what 

18 sentences, if you recall, that she had put on to the final 

19 result of the report? 

20 A I don't know. I wrote it in my lap top computer so I don't 

21 know if she suggested wording on anything. I don't recall 

22 that. 

23 0 But she had some - - she was somehow involved in the 

25 A Yes . 
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Yes. 
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D-18K would be the drawing of the knife? 

Q That's not your drawing? 

No. 

Q That's Dr. DeForest's drawing? 

That's correct. 

7 Q And you got this early on in your involvement in this 

8 case? 

9 A This specific drawing I just got recently, the last couple 

10 of days. 

11 

12 

13 

14 

Q Were you able to correspond this drawing with some of 

the photographs that were provided to you? 

A The photographs of the knife you mean? 

Q Yeah. Mr. Kleiner had given you certain photographs, 

15 D-18. With various letters. Do you have them in front of you 

16 now? 

17 A Yes, I do. Yes, I did co~respond this diagram to these 

18 photographs. 

19 Q Okay. So this -- as far as you're concerned this 
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20 appears to be a drawing of the photographs that Dr. DeForest had 

21 taken in which he took the swab~ from the actual knife, is that 

22 right? 

23 A It' s a drawing of the knife depicted in this photograph , 

24 YAR. 

25 Q But you never saw the actual knife until this morning? 



Taylor - cross - Santulli 113 

1 A That's correct. 

2 Q You're basically relying upon Dr. DeForest as to where 

3 he took the swabs which you ultimately tested, is that right? 

4 A Yes. I reviewed the videotape that showed Dr. DeForest 

5 

6 

7 

8 

9 

10 

11 

12 

actually taking the samples and it corresponds to what is 

represented here, but that's the extent as far as the taking of 

those samples. 

Q So you had to rely on him actually doing the swabbing 

and the swabs were actually sent to you, is that right? 

A That's correct. 

Q And now this drawing indicates the eight separate 

areas that the swabs were taken from as far as you're aware? 

13 A 

14 

That's correct. 

Q On the drawing and also on the photograph that you 

15 

16 

17 

18 

have, you can see the eight different areas on the photograph or 

do you really have to go by the drawing in order to get a 

demarcation as to where the s abs came from? 

A I saw him physically doing the swabbing process in the 

19 videotape. I don't see a clear demarcati on on the knife blade 

20 itself that indicates this is where he took the sample from, not 

21 by just looking at the blade. 

22 Q It wouldn't be too helpful to look at the photographs 

23 but it might be more helpful to look at the drawing as to what 

24 ~r~as on the knife were actually swabbed? 

25 A Yes. 



1 Q 
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3 A 

4 

Okay. 

Q 
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I'm going to ask you to get this in front of you, 

There is a top portion and a bottom portion of the 

5 drawing, is that right? 

6 A 

7 

That's right. 

Q The top portion has what swab samples? 

8 A It's got the swab samples indicated by SWl, SW2, SW3 and 

9 SW4. 

10 Q Could you hol~ yours up so the jury can see. Can you 

11 just point to the general area of one, two, three and four. 

12 A SWl is marked off as this area on the blade itself. 

13 Q That would be toward the hilt, is that right? 

14 A That's correct, near the handle area, on the sharp side of 

15 the blade. SW2 is this area up above, up higher towards the 

16 dull side of the knife in this particular region. 

17 Q Is it not actually n the serrated portion of the 

18 blade? 

19 A 

20 be. 

21 

From the diagr am and from what I saw it did not appear to 

Q So number one is part of the serrated portion of the 

22 blade? 

23 A 

24 

That's correct. 

Q But number two the s ample was not taken from the 

25 serrated portion of the blade, is that right? 
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1 A That's my understanding. 

2 0 The serrated portion would be the sharpest portion of 

3 the knife? 

4 A Yeah. The sharp edge of the knife. 

5 0 Number two is above that area, is that correct? 

6 A Yes, on the dull side, on the blunt side of the knife. 

7 0 What about number three, where is number three located? 

8 A Number three is approximately two-thirds of the way up the 

9 blade, toward the tip. It's an area that encompasses the sharp 

10 side of the knife, the serrated edge, and up on to the side of 

11 the knife blade itself. 

12 

13 A 

14 

15 A 

0 Not the entire portion of the side however? 

It does not appear to be, no. 

0 Number four would be where? 

Number four is a region at the tip of the knife blade 

16 itself. 

17 0 That would be -- I'~ pointing to my copy and you're 

18 pointing to yours. It's basically right on the tip, is that 

19 right? 

20 A Not actually right on the tip. It's just slightly back in 

21 on the curved portion of the knife blade and then going up on to 

22 the side. You can see it appears that it's not directly out to 

23 the tip. 

24 Q Okay. Now, just dealing with swabs one, two, three 

25 and four, would it be fair to say that there are substantial 
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1 portions of the knife that were not swabbed during this run or 

2 this taking of the evidence? 

3 . A That's correct. 

4 Q So not every portion of the knife during this period 

5 that you tested was actually consisting of the whole knife from 

the hilt all the way to the tip? 

A That's correct. 
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6 

7 

8 Q Now, the same thing going to the bottom portion. This 

9 would be on the other side of the knife? 

10 A 

11 

That's correct. 

Q Starting from the hilt side, what number of swab -- a 

12 swabbing was located there? 

13 A The one that's closest to the hilt or the attachment 

14 between the handle and the blade ls swab number seven. 

15 Q That would be right on the hilt, ls that correct? 

16 A Yes. It's right at the hilt. It's at that juncture 

17 

18 

19 

between the handle and the bla e. 

Q Would it be fair to say the portion where swab number 

seven ls located is not on the sharp edge? 

20 A 

21 

That's correct. 

Q In fact, that would be the exact opposite of the sharp 

22 

23 

24 

25 

edges where seven starts? 

A Yes. It's on the blunt edge of the knife and there was a 

particular concentration on the swabbing of the seam that'• 

formed between the handle and the knife blade itself. Thi• i• 



1 

2 

3 

4 

5 

6 

7 
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an area where we commonly would get pooling of blood. 

Q Coming from the hilt down, where is the next swabbing 

on the knife? 

A The next swabbing would be in this region, perhaps a third 

of the way down on the blade, toward the tip. This was a full 

swabbing from the blunt edge all the way up to the sharp edge. 

Q What was the number or name of that one? 

8 A That is swab number six. 

9 Q Okay. And what would be the next one? 

117 

10 A That was immediately adjacent to it, slightly closer to the 

11 pointed end. It's the other s i de of a green line that's on the 

12 blade and this area extends adjacent to it again from the blunt 

13 edge up to the sharp edge. 

14 Q The green line appears to be something placed there by 

15 some laboratory, is that right? 

16 A 

17 

18 it? 

I assume so. I don't know. 

Q Obviously you didn't have the knife so you didn't do 

19 A That's correct. 

20 Q Did you see Dr. DeForest? 

21 A No, I did not. 

22 Q The green line is part of the boundary of t hat number 

23 five, is that right? 

24 A It appears to be, yes. It actually appears that he, based 

25 on his diagram here, that he was just outside of that, like he 
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1 left the green line unto itself and tested on both sides of it. 

2 0 About how far down the knife did that swabbing go for 

3 number five? 

4 A 

5 

It went all the way from the blunt edge to the sharp edge. 

0 I understand that but from lengthwise how far, how 

6 many meters , millimeters or centimeters? 

7 A I don't have a scale here and stuff. Again I would say 

8 it's approximately one-third of the distance down. 
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9 0 Now, where would be the next item that was tested, the 

10 next area of swabbing? 

11 A The final area of swab is swab number eight, which was the 

12 entire tip on this side of the knife blade. The entire tip 

13 including the point of the swab. 

14 0 Would it be fair to say on this side of the knife 

15 there are substantial portions of the knife that were not 

16 swabbed as to what you tested? 

17 A That's correct. 

18 0 And you saw the knife earlier today, right? 

19 A That's correct. 

20 0 And does there still appear to be blood on the knife? 

21 A There appears to be material on the knife. I don't have 

22 any test kits with me or anything to do it or £.ven a microscope 

23 to look at it. It could be blood certainly. 

24 0 And it would be fair tc s~y assuming it iD blood 

25 that's still on the knife, that you can't say whose blood it is 
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1 on the areas that you didn't actually test, is that right? 

2 MR. KLEINER: Objection to the form of the question. 

3 If the State wanted to test the knife why didn't they do it? 

4 

5 A 

6 

THE COURT: I'll allow it. 

That's correct. 

Q The portions you didn't test, you can't give any 

7 

8 

9 

opinion as to whose blood that would be? 

A That's correct. 

Q And specifically on the knife did you test any swabs 

10 that came from the handle? 

11 A 

12 

13 A 

14 

No, I did not. 

Q On either side of the handle? 

No, I did not. 

Q If there is any material of DNA, any blood on the 
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15 

16 

knife, you would not be able on your testing to make a 

determination as to the source of origin on that, is that right? 

17 

18 

19 

20 

A That's right. 

Q Now, Dr. DeForest apparently made a notation on the 

bottom or what I'm pointing to, the bottom of the diagram. Do 

you see that? 

21 A 

22 

23 A 

Yes, I do. 

Q Can you read that? 

"There are no areas anywhere that are free of smears and 

24 RtAinA. 11 

25 Q Okay. And that would be at least ostenaibly the blood 
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1 areas that you were swabbing, is that right? 

2 A My understanding from talking to him, that was in reference 

3 to the blade of the knife. There seemed to be general smearing 

4 of material that appeared to be blood on the blade of the knife. 

5 Q Not every area was tested by you, is that correct? 

6 A That's correct. 

7 0 Now, going back to your report of the 18th, you said 

8 this was a summary type report, is that correct? 

9 A Yes. 

10 0 Would it be fair to say -- I think we talked about it. 

11 It's about a page and four sentences, is that right? 

12 A That's correct. 

13 Q I'm sorry, four lines on the second page, is that 

14 correct? 

15 A That's correct. 

16 Q All right. Would it be fair to say that although you 

17 have certain conclusions or r sults within the body of this page 

18 and plus report that you don't mention the name of Audrey 

19 Robinson anywhere in the report, is that right? 

20 A I simply wrote a report summarizing the testing that we 

21 have done. 

22 0 Did you mention the name Audrey Robinson? 

23 MR. KLEINER: I'm going to object to this. Based upon 

24 the Cn11rt rnlin~a we weren't allcwad tc have this expert test - -----:.-

25 the known sample. The State objected to that. That's really 
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1 improper for him to do it. 

THE COURT: I'll allow it. 
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2 

3 

4 

5 

6 

7 

8 

9 

Q Did you mention Audrey Robinson anywhere in the report? 

10 

11 

12 

A No, I did not. 

Q You did have the results of Dr. Bing of Audrey 

Robinson's k nown results, is that right? 

A Maybe. I don't remember when I actually got those. I 

believe I did have them at the time I wrote the report but I 

don't recall. 

Q You mean to tell u s you may have written this report 

without having seen the results of Dr. Bing? 

A I may have not seen them. I may have gotten them over the 

13 telephone. I don't recall that. I belie ve I did but -- I 

14 believe I did have the results. 

15 Q Do you have any recollection as to when you first 

16 would have seen the Dr. Bing results? 

17 A They were sent to me. I don't recall that off the top of 

18 my head. I don't recall. I believe I did have them at the time 

19 I wrote this report but I don't recall that for sure. I don't 

20 have an independent recall of it. 

21 Q You may have written this report without having seen 

22 the known results of Audrey Robinson, Josh Pompey, Edward 

23 Hoffman and Madeline Mitchell, is that right? 

24 ~~~· KLEINER: Objection. We asked to have these known 

25 samples sent to the expert. 
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THE COURT: I'll allow it. 

Could you repeat that question. 

0 would it be fair to say that you may not ha_ve had the 
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results from Dr. Bing of the known samples of Audrey Robinson, 

Madeline Mitchell, Josh Pompey and Edward Hoffman when you wrote 

this report dated September 30, 1997? 

A That's possible. 

O Now, it's clear that you don't mention any of those 

names anywhere in this report, is that right? 

10 A 

11 

That's correct. 

MR. SANTULLI: With the Court's permission I'd like to 

12 show an enlarged version of D-18. 

13 

14 0 

MR. KLEINER: I have no objection, your Honor. 

I don't know if you can see it well, Doctor, but can 

15 you take a look at what's been marked 

16 MR. SANTULLI: I don't know if we can give it a 

17 number, Judge. It's an enlar ed version of D-18. 

18 THE COURT: D-lBZ. Then we'll be certain. 

19 A 

20 

21 

It does appear to be my report, yes. 

THE COURT: D-lBZ. 

O This appears to be your report and the only difference 

22 

23 

would be that yours was on two pages and this seems to have it 

cropped so that it's all on one page, is that right? 

24 A 

25 

I believe so. 

0 This would be the exact wording of how you did your 
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1 report? 

2 A 

3 

I believe so. 

Q If I can show the jury this at this point. So the sum 

total of your conclusions and results would be located within 

this summary, is that right? 

A That's correct. 

Q Now, the first thing we note is that the date again is 

September 30, 1997, is that right? 

9 A 

10 

11 A 

12 

13 A 

14 

That's correct. 

Q And you address the report to Mr. Kleiner? 

That's right. 

Q He's the one that hired you, is that correct? 

That's correct. 

Q And the name of the case is, you have it down as 

15 People versus Josh Pompey, is that right? 

16 A 

17 

That's how it was related to me, yes. 

Q California often use s the nomenclature People versus 

18 somebody, is that right? 

19 A 

20 

21 A 

22 

That's right. 

Q You're more familiar with the California system? 

That's correct. 

Q New Jersey may have a different system of 

23 characterizing cases? 

24 A 

25 

That's fine. 

Q There's something "TA" and I can't really see it. 
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1 Looks like "Case"? 

2 A Case. 

3 Q 97-780? 

4 A That's correct. 

5 Q Is that your number? 

6 A Yes. 

7 Q "TA" stands for Technical Associates? 

8 A Yes. 

9 Q Its addressed to Mr. Kleiner? 

10 A That's correct. 

11 Q You indicated in the first sentence that this is a 

12 summary of the work completed by your laboratory, is that right? 

13 A 

14 

That's correct. 

Q And your first discussion of evidence in this case 

15 occurs in the next sentence that says, "Analysis of the crust 

16 material from the wooden two-by-four, CBRLl-C, showed that it 

17 was not blood and did not con ain any detectable human DNA," is 

18 that right? 

19 A 

20 

21 A 

22 

23 A 

That's what it says. 

Q Who sent you the piece of two-by-four? 

The material that was sent was sent to me by Dr. DeForest. 

Q And do you know whose nomenclature i s CBRLl-C? 

CBRLl-C is Dr. Bing's nomenclature. 

24 Q Did you get actual pieces of the wood or was it blood 

25 scrapings? can you explain to us exactly what you got when you 
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1 did your testing. 

2 A One sample was actual small chunks of the wood itself. It 

3 appeared to be cut from, could be a two-by-four. I don't know 

4 for sure. That's what was represented. The other was a small, 

5 dark-colored crust of material. 

6 Q And what o f that portion did you actually test, all of 

7 it or some of it, or how did you go about deciding as to how you 

8 would do your testing? 

9 A We tested both samples, portions of each of the samples 

10 utilizing the orthotolidine test to see whether they reacted 

11 positively to a presumptive test for blood. We then took the 

12 remaining material and extracted that to see if there was human 

13 DNA present. 

14 Q What if any result did you get? 

15 A We got no human DNA on the crust sample and trace levels of 

16 human DNA on the control sample. 

17 Q Now, obviously the c ntrol is something that you're 

18 not at least initially intending to find DNA on, is that right? 

19 A That's correct, although you often do find it on controls. 

20 

21 

22 

23 

24 

25 

Q So that it would be fair to say, assuming this came 

from a two-by-four, whatever was the original source of blood, 

that there was some DNA on it at some point, is that right? 

A I'm sorry, repeat that question again. 

Q Would it be fair to say assuming this came from a 

two-by-four or some other piece of wood that was the source of 
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1 where the specimen that you got came from, that there was some 

2 level of DNA on that item? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

MR. KLEINER: I'm going to object to that. The 

results speak for themselves. The testimony was did not contain 

detectible levels of DNA. He can only testify what he can do as 

a DNA expert . 

THE COURT: I'll allow the question. 

A Yes. There was some human DNA on the two-by-four itself. 

It just wasn't in the sample that was believed to be blood. 

Q But it would have been somewhere else, there could be 

small amounts of what by eye does not appear to be blood but 

there could be trace amounts of blood there? 

A That's correct. 

Q So that just because it was called or labeled a 

15 control doesn't necessarily mean in effect it was a true control? 

16 A That's correct. It's important to understand that DNA can 

17 

18 

19 

20 

21 

22 

23 

24 

25 

come from saliva. It can come from nasal secretions. It can 

come from a lot of sources other than blood so it's very 

important to know what the source of the DNA is because 

certainly in an assault somebody's saliva on a particular item 

is less significant than somebody's blood on that same item. 

Q The control could also be a trace amo nt o f blood that 

was not visible by the human eye? 

A That·~ possible, =urG. 

Q Now, when you did this testing were you able to get 
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1 any result to type it to any particular person as to the piece 

2 of the wood? 

3 A We got very trace level typing results on that particular 

4 control. We got nothing on the sample itself. 

5 Q Was it anything that you could record out as a 

6 scientifical ly reliable conclusion as to the source of the 

7 amount of DNA that was on the control? 

8 A I did not believe so. 

9 Q So basically there was no real result from the portion 

10 that you tested, is that right? 

11 A That's correct. 

12 Q From the notes that you took of the item that you 

13 tested from the two-by-four, what's purported to be the 

14 two-by-four, can you just tell me -- it says on a portion of 

15 D-18A, glassine, looks like bindle, taped with transparent tape. 

16 You see that? 

17 

18 

19 

20 

21 

22 

23 

24 

A On the notes? 

Q Yeah. It would be the first true statement after the 

date is on the page. 

A Repeat that again. 

Q You have it in front of you? 

A Yes. 

Q The first statement under where the date is located, 

or thA nnmh~!'~ l)f t h~ GAMP\1 AG --r--- ..... 111!!1 
..... i ... 

25 contains glae~ine, is it bindles? 
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1 A Bindle. 

2 Q Okay. 

3 A Taped with transparent tape, containing several small 

4 pieces of wood, one stuck in the tape, all four pieces removed 

5 to extract. No label on bindle. 

6 Q What does i t mean that there was no label on the 

7 bindle? 

8 A The bindle was simply in the envelope and the envelope was 

9 what was labeled. 

10 Q What does it mean where it says one stuck in the tape? 

11 A One was stuck in the tape . 

12 Q What does that mean? 

13 A In other words, when they fold this bindle out of glassine, 

14 which is like wax paper, as I said, they fold it up and then 

15 they taped it to close it and these can slide around. One of 

16 them slid and was stuck to the tape itself. 

17 Q Was that an intentio~al thing? 

18 A I don't believe so. 

19 Q It just happened to maneuver that way? 

20 A I believe it just happened. 

21 Q Goi ng down your report, the next paragraph which 

22 contains a couple sentences, it says, "The stai s on the wash 

23 cloth mat erial, S44tl, S44t2 and S44t3, were not blood," is that 

24 rig ht? 

25 A That's correct. 
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1 Q "and contained only trace amounts of human DNA from a 

2 female individual. Because the quantities of DNA were low and 

3 the tissue of origin could not be determined, it would not be 
• 

4 possible to interpret typing results, therefore no further 

5 testing was performed"? 

6 A That's right. 

7 Q So the pink wash cloth Mr. Kleiner showed you earlier 

8 that according to the bag coming from it says pink wash cloth on 

9 sink in bathroom -- located on sink in bathroom, this is what he 

10 showed you earlier? 

11 A That's correct. 

12 Q on that particular item you did a presumptive test, is 

13 that fair to say? 

14 A That's correct. 

15 Q You didn't determine there was blood on the item? 

16 A That's correct. 

17 Q Did you test every p4rt of the item or just the 

18 cuttings that were sent to you by Dr. DeForest? 

19 A Just the cuttings sent to me by Dr. DeForest. 

20 Q Without taking this out, if there's other stains on 

21 here, that would be areas that if there's not a cut out would be 

22 something that you didn't test, is that right? 

23 A That's correct. 

Q As far as the three samplos that you tested, three 

25 cuttings from that, you didn't go forward and try to make a 



Taylor - cross - Santulli 

1 determination as to whose DNA would be on that, is that correct? 

2 A That's correct, other than to determine it was from a 

3 female. 

4 

5 

6 

7 

8 

9 

10 

0 Okay. And the reason that you didn't go any further 

was what? 

A Because a wash c loth found in the house of a female 

individual with female DNA on it in this particular -- with a 

particular story of this case, I didn't know what significance 

it would have so we did not do any further testing on it. 

0 Now, whose decision was it as to what items you would 

11 be actually receiving for testing? Was it your decision? Did 

12 you consult with anyone? 

13 A No. I was requested to test specific samples Dr. DeForest 

14 was sampling. 

15 Q Who made -- who made the request? was it Dr. DeForest 

16 in consultation with you decided to send these items or was it 

17 somethi ng you discussed with the defense attorney? 

18 MR. KLEINER: Objecti on at this point. Opening the 

19 door to all of the requests the defense made that the State 

20 objected to that we weren't allowed to test. 

21 THE COURT: The question is did he decide to test 

22 these items or did somebody say here's what we 're going to teat? 

23 THE WITNESS: I was requested to test certain items. 

24 0 Who did that? 

25 A I believe --
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Q Let me withdraw the question. Was it you that made 

the decision or someone else? 

A Someone else. 

Q Thank you. Now, besides the piece of the two-by-four 

and the wash cloth you got the swabs from the knife, is that 

right? 

A That ' s correct. 

Q And you didn't get any other items other than those 

three sources, is that correct? 

10 A That's correct. 

11 Q As to the knife , Mr. Kleiner went through your 

12 results. I'm not going to go through all of them but in your 

13 report you put down, "All swabs taken from the knife appeared to 

14 be stained with material that could be blood and reacted 

15 positively with a presumptive test for blood, (o-tolidine)." 

16 A 

17 

18 A 

19 

That's correct. 

Q That would be your p esumptive tests? 

That's right. 

Q And, "Swabs tl, 2, 3, 4, 5 and 8 contained human DNA 

20 that appears to originate from a single individual," is that 

21 right? 

22 A 

23 

That's correct. 

Q And the results that you got you put down below that 

24 par agraph where you have your DQ alpha results and your 

25 polymarker results, right? 
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1 A I'm sorry, say that again. 

O All the results from those swabs that you said were 

consistent with a single individual, you put the results of that 

below the paragraph under DO alpha and the loci for the 

polymarker, is that right? 

A That's correct. 

0 So DO alpha was 4.1, 4.1. Going down to polymarker at 

8 the different sites it was A,B, B,B, B,C, A,A, and B,B? 

9 A 

10 

That's correct. 

0 At some point, it could have been after you wrote this 

11 report, you were able to determine that this was consistent with 

12 the results Dr. Bing got on the known sample of Audrey Robinson? 

13 MR. KLEINER: Objection. We're going to bring in Dr. 

14 Bing's results. 

15 THE COURT: He already did. He told us he got Dr. 

16 Bing's results. 

17 MR. KLEINER: I thouqht he was talking about Dr. 

18 Bing's results on the knife. I'll withdraw the objection. 

19 

20 

21 

22 

O I'm talking about the known sample of Dr. Bing's that 

you said you saw earlier, is that right? 

A That's correct. 

0 You may have written this report witho ut s e eing those 

23 results i nitially but regardless as to whether you saw it, this 

24 appear s to be consistent with what Dr. Bing found from the known 

25 sample of Audrey Robinson, is that right? 
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1 A That's correct. 

2 

3 

Q Now, just going down further, you say that swabs six 

and seven contained very low quantities of human DNA? 

4 A That's right. 

5 

6 

Q You said the primary source of the DNA is female with 

the same profile as t hat listed above? 

7 A 

8 

That's right. 

Q Whether you found that out before the report was 

9 

10 

11 

12 

13 

14 

15 

16 

written or after the report, when you're talking about it was 

consistent with a female with the same profile, we're talking 

about Audrey Robinson? 

A That's correct. 

Q At least as to those swabs, all eight of them it 

appears that Audrey Robinson's DNA was consistent with being a 

single source or part of the mixture of each of those eight 

different swabs, is that right? 

17 A 

18 

That's correct. 

Q You went on in your report to say, "In addition to 

19 

20 

21 

22 

23 

24 

this, trace quantities of DNA from a second donor were 

detected"? 

A That's correct. 

Q You said, "These trace quantities of .JNA are at such a 

low levels that no conclusion can be drawn as to their source or 

tissue of origin"? 

25 A That's right. 
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1 Q And this is the report -- after that you said, "Please 

2 call me if you have any questions"? 

3 A That's correct. 

4 Q And this is the report that you signed off on as being 

5 scientifically reliable and acceptable as part of your 

6 conclusions from your laboratory, is that right? 

7 A That's correct. 

8 Q And this is the report also that Dr. Johnson, who 

9 hasn't signed it but apparently read it over, looked at, somehow 

10 saw what you wrote and agreed to these conclusions, is that 

11 right? 

12 A That is correct. 

13 Q Would it be fair to say that besides this report you 

14 have certain notes and certain Polaroids and things of that 

15 nature that are part of this case, is that right? 

16 A That's correct. 

17 Q And although they wo ld be things that you would look 

18 at, they don't exist as a portrayal of your conciusion and 

19 opinion. Your conclusions and opinions are what you actually 

20 put into your report, is that right? 

21 A That's correct. 

22 Q And this is what you stand by? 

23 A That's correct. 

n - And this case, 24 

25 D- 18Z, contains the conclusions that you as a forensic scientist 
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1 feel are reliable and acceptable within the field of DNA 

2 testing, is that right. 

3 A 

4 

5 with 

6 A 

7 

8 A 

9 

10 that 

Yes, I do. 

Q can you briefly tell us, you said you got involved 

this case sometime in August of '97? 

Yes. 

Q And your final report would be September 30, 1997? 

That's correct. 

Q And there were certain consultation and other work 

was done subsequent to this? 

11 A Yes. 

12 Q And you charge a fee for testifying for your time and 

13 flying out from California to testify in a court like this, is 

14 that right? 

15 A 

16 

That's right. 

Q Could you briefly tell us how many hours you put in in 

17 this case and what was your final billing, including today for 

18 this testimony? 

19 A I haven't calculated for today yet. My rate of billing is 

20 one hundred fifty an hour. We have per test charges for the 

21 individual tests. I believe the consultation and testing on 

22 that was at approximately between seven and eig~t thousand 

23 dollars f or the testing that was done there. My fees for 

24 testimony and for coming her e f or th!!! t~!!t!mony today and 

25 yesterday are fifteen hundred dol ars a day. 



1 

2 

3 

Taylor 

Q would it be fair to say about $10,000 at this point? 

A My company would be billing for about $10,000. I get a 

salary from my company and stuff but yes, my company would be 

4 billing for that. 

5 MR. SANTULLI: Thank you. No further questions. 

THE COURT: Redirect. 

REDIRECT EXAMINATION BY MR. KLEINER: 

Q When you have done work for the prosecution does your 

billing change? 

10 A 

11 

No, it does not. 

Q Do you charge the prosecution in California fifteen 

12 hundred dollars a day for testimony if you're there for the 

13 whole day? 

14 A 

15 

That's correct. 

Q And do you charge one hundred fifty dollars an hour 

16 for the prosecution as you do for any particular defense case? 

17 A 

18 

That's correct. 

Q Do you charge one hundred fifty dollars an hour or 

19 

20 

21 

22 

23 

24 

25 

fifteen hundred dollars a day for testimony when you're working 

for a civil plaintiff or a civil defendant? 

A That's correct. 

Q Regarding your results in this particJlar case, you 

have D-18Z. Regarding your exclusion of Josh Pompey on the 

R~mplee t hat you indicated under DQ alpha and polymarker, 

whether you were paid zero dollars, $10,000 or five million 
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dollars do the results remain the same? 

A That's correct. 

Q The prosecution asked you some questions about the 

4 handwritten notes faxed over to you from California? 

5 A Yes. 

6 

7 A 

8 

Q The three pa ges of notes? 

Yes. 

Q You mentioned in the handwritten notes you did 

9 orthotolidine testing? 

10 A 

11 

That's correct. 

Q Does your report indicate, your typewritten indicate 

12 orthotolidine testing being done? 

13 A Yes, it does. 

14 Q These three pages of notes, what specifically, other 

15 than the orthotolidine, do they really deal with? 

16 A They deal with the description of the evidence items we've 

17 received, what was in the indiv idual items, how they were 

18 labeled, et cetera. 

19 Q The prosecution asked you some questions regarding the 

20 knife. To your knowledge in this particular case, based upon 

21 the information you have from the various individuals involved 

22 in this case, has the prosecution to your knowl~dge ever in 

23 eight and a half years ever tested the knife for DNA? 

24 MR. SANTULLI: Objection . 

25 MR. KLEINER: Opened on cross. 



Taylor -

1 THE COURT: No, it isn't. I'll sustain the 

2 objection. 

3 Q Mr. Taylor, have you ever been familiar in the field 

4 with something that's known as confirmatory testing? 

5 A Yes. 

6 Q Wha t is confirmatory testing? 

7 A A confirmatory test is a test per formed to, as it sounds, 

8 confirm results that have been determined through either another 

9 testing procedure or by another laboratory or another analyst. 

10 Q I'm just showing you back the knife which you had, 

11 according to your testimony, excluded Josh Pompey on on the 

12 samples you so testified to. You mention that through 

13 questioning on cross-examination and direct that there still is 

14 apparent bloodstains or biological fluid remaining on the knife 

15 today? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A It appears there is, yes. 

Q Is that what Dr. DeForest's diagram indicates? 

A Yes, it is. 

Q Baaed upon the diagram and based upon the review of 

the kni fe as you see it here, was there plenty of suspected DNA 

remaining on the knife for the State to test if they so wanted 

to? 

MR. SANTULLI: Objection. 

MR. KLEIRER: Brought up on cross. 

MR. SANTULLI: He never saw the knife. 
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THE COURT: He can look at it now and make a decision. 

MR. KLEINER: He's looking at it now. 

3 A I believe there is enough to still test on that knife, 

4 

5 

6 

7 

8 

9 

10 

yes. 

Q The prosecution asked you some questions about 

statistics. I just want to ask you -- and he asked you certain 

questions about decisions. In this particular case, when you 

received this evidence prior to issuing a report, did you have 

knowledge, whether by Dr. Bing's data or by oral communications, 

what the known results were of the individuals involved? 

11 A I bel ieve there was discussion about that, yes. I wrote 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

down those types. 

Q And when you received the actual photographs from Dr. 

Bing before you did your report or after you did your report, 

you've had an opportunity to review those and that's all prior 

to testifying, is that right? 

A That's correct. 

Q And also in this particular case regarding decisions 

in this case, did not give statistics, can you give us a little 

explanation as to what the thought process was. 

A In performing the testing, one of the principal things we 

did in the testing was to determine that all of the blood 

samples off the knife were from a female individual. That in 

i t s elf excluded Mr. Pompey as a source of the DNA we detected. 

In addition to that, the DNA typing also excluded him 
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1 as the source of the DNA. 

2 The question of whether or not the blood on the knife 

3 belonged to the victim was not of particular importance in this 

4 particular case. We got a match on it but it wasn't like we had 

5 another individual who we had not tested that was likely to have 

6 been bleeding on that particular knife. What we were looking 

7 for was to see whether or not we saw material that could come 

8 from Mr. Pompey. Mr. Pompey was excluded and on an exclusion we 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

don't do statistics. 

In this case the fact there was another set of DNA on 

that knife was not critical to the testing that we performed. 

Q You just mentioned something about females. Based 

upon your DNA results in this case from the swabs of the knife 

what was your determination as to male or female on the knife? 

A All of the samples that we saw from the knife came from a 

female individual. 

Q The prosecution askert you something about allelic 

dropout. You had an opportunity to put together specific 

typewritten data regarding your typewritten notes of trace to 

the samples you indicated there was some additional trace 

evidence on? 

22 A 

23 

Yes. 

Q Based upon the alleles that showed up in this 

24 particular case and the DO alpha trace that showed up in this 

25 case beyond the primary donor did you find any evidence from 
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that evidence which had anything to do with the alleles of Josh 

Pompey? 

A Mr. Pompey we found alleles that he does not possess so he 

could not be the source of those alleles. 

141 

Q In reviewing the videotapes in this particular case or 

6 the videotape in this particular case done by Dr. DeForest 

7 regarding the knife, how would you describe the swabbing as to 

8 the knife itself about how much swabbing was done on this 

9 particular piece of evidence? 

10 A It appears Dr. DeForest was taking representative samples 

11 from various areas on the blade representative to attempt to 

12 determine whether or not there was anything of significance in 

13 the blood samples that he could visualize on there. He seemed 

14 to do a thorough job of swabbing. 

15 

16 

17 

18 

19 

20 

Q 

MR. SANTULLI: Objection as to the characterization. 

Based upon your review 

THE COURT: I'll allow it. 

A He appeared to be doing a thorough job of swabbing those 

areas, the areas that he selected. 

Q You mention some of the things that can show up on a 

21 DNA test. You mentioned certain secretions that are on top of 

22 blood which could be DNA, things that come out o f the nose, is 

23 that correct? 

24 A That's correct. 

25 Q Saliva? 
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1 A Yes. 

2 Q Semen? 

3 A That's correct. 

4 Q Other types of body secretions that come from a 

5 female. That can happen? 

6 A Certainly. Any bodily s e cretions that contain cells, and 

7 you have cells being shed in urine, in vaginal secretions, in 

8 semen, saliva, any of these contain human DNA in the nuclei of 

9 the cells that can be isolated and tested for. 

10 Q Skin? 

11 A Skin, what is shed off of your body in the form of skin, if 

12 it's scratched off of your body can contain genomic DNA. The 

13 material that's shed off your body has gone through a 

14 transitional process to make it the hard outer coating that 

15 seals your body so that it's not like the inside of your mouth, 

16 being a mucus membrane. It's a dermis, an outer service. The 

17 DNA in those cells, as they move out to the surf ce of the skin, 

18 the DNA is removed. It breaks down in those cells. The nuclei 

19 disappear and there's a process in which proteins are secreted 

20 in there so these become basically flakes of proteinaceous 

21 material. 

22 In testing that's been done on the skin you may pick 

23 up slight amounts of DNA from an individual. We don't know 

'-4 whether that'!:! 

25 mouth and then touched their skin or if maybe under certain 
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1 circumstances material can come off of the skin, but basically 

2 when you wash a skin area and then swab off the material you 

3 don't pick up human DNA from that. 

Q Thank you. 

MR. KLEINER: No further questions. 

RECROSS EXAMINATION BY MR. SANTULLI: 

143 

Q Just a couple. You indicated that you charge the same 

for prosecutors versus defense attorneys, et cetera. Mr. 

Kleiner asked you about that? 

10 A 

11 

12 A 

13 

That's correct. 

Q What percentage of your cases are for the prosecution? 

Maybe five percent of the cases. 

Q You also indicated you excluded Josh Pompey from the 

14 samples that you tested, is that right? 

15 A That's correct. 

16 Q You also excluded Madeline Mitchell and you excluded 

17 Eddie Hoffman, is that right? 

18 A That's correct. 

19 Q As to Josh Pompey, you did say earlier on 

20 cross-examination that on those samples where the S dot was not 

21 present that there could be below that level of sensitivity Josh 

22 Pompey's alleles that dropped out of what you could see on the 

23 dot blot strip, isn't that right? 

24 A On any of the ~:l:lplas with s dot or without 5 dot. Mr. 

25 Pompey's DNA could be there at extremely low levels and we don't 



Taylor - recross - Santulli 

1 detect it. That's always a possibility. The situation ls that 

2 on the ones where we did detect these trace level alleles, the 

3 alleles we detect are not alleles that Mr. Pompey possesses so 

4 that he can't be the source of those trace alleles. We see 

144 

5 nothing with dropout or without it that could be from Mr. Pompey 

6 but if he's there, he's there at a leve l below anything 

7 detectable. 

8 Q But that doesn't totally exclude him being there at 

9 that low level, isn't that right? 

10 A That's correct, as long as you remember we're talking about 

11 just a very few cells. 

12 Q When we're talking also about the trace amounts that 

13 were found on some of the swabs, you indicated the DNA that you 

14 tested was female DNA as a primary source? 

15 A 

16 

17 A 

DNA from a female source. 

THE COURT: Was that primary source or all the DNA? 

The primary source. The trace level dots a e below what 

18 

19 

20 

would be detectable using that system. 

Q You can't tell if that's female or male DNA, that 

trace level? 

21 A That's correct. 

22 Q And regarding Dr. DeForest, you said it appeared he 

23 did a thorough job on the areas of the knife that he actually 

24 swabbed, ls that right? 

25 A That's correct. 
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1 0 But he did not swab the whole knife, isn't that true? 

2 A 

3 

That's correct. 

0 And he did not swab the whole area of the serrated 

4 edge which would be the sharp blade part of the knife, isn't 

5 that right? 

6 A That's correct. 

7 Q You didn't see him swab the handle, is that right? 

8 A 

9 

That's correct. 

MR. SANTULLI: Nothing further. 

10 

11 

12 

REDIRECT EXAMINATION BY MR. KLEINER: 

Q Was there anything in the diagram from Dr. DeForest 

which indicated -- if I could have that diagram back for just a 

13 moment. Was there anywhere in the diagram itself where Dr. 

14 DeForest makes a specific finding as to whether he sees a lot of 

15 suspected blood in one area or another area or is there just 

16 that one general comment at the bottom? 

17 A There's just the general conunent that there are no areas 

18 

19 

20 

21 

22 

23 

24 

25 

anywhere that are free of stains or smears or stains. 

Q The other question is the State was asking you some 

questions regarding whether there could be one or two cells or 

something like that that's below detectable areas for testing? 

A Yes. 

Q What are we talking about when we're dealing with one 

or t wo cells, in laymen's terms how much are we talking about 

here with that possibility? 
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1 A This kind of -- it takes a little bit of a conception of 

2 how much DNA is in the different samples that we look at. 

3 Typically -- I'm trying to think how I can describe this. A 

4 thimble full of blood is approximately one milliliter of blood. 

S We talk about volumes of blood in what we call microliter 

6 quantities. These are one one-thousandt h of a milliliter. If 

7 you put a microliter on the table here it is smaller than the 

8 head of a pin. It's a small little droplet. 

9 A microliter of blood typically contains twenty to 

10 forty nanograms of DNA. This is the amount of DNA that you find 

11 in about ten thousand cells. So that it's a very small amount 

12 of blood, contains a very large number of white blood cells. 

13 That's what we're actually looking at, is the white blood cells, 

14 have the nucleus. 

15 Now, whether we are talking about two or three cells 

16 you can imagine you're going to have to take this very small 

17 pinhead sized drop and dilute it down very, very ~ubstantially. 

18 Now, there are other things that come into this from 

19 the standpoint of degradation that will actually decrease the 

20 amount of DNA but on all of this you're dealing with extremely 

21 small quantities of DNA that are detectable utilizing this 

22 technology. so that if you imagine a pinhead size droplet , take 

23 one one-thousandth of that, we can detect that very easily. 

24 MR. KLEINER : No further questions. Thank you. 

25 RECROSS EXAMINATION BY MR. SANTULLI: 
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Q Mr. Taylor, as to the portion of the knife that was 

not swabbed and not tested, you wouldn't know whose DNA is on 

that portion, isn't that right? 

A That's correct. 

Q And when you talk about the areas that you tested and 

came up with trace amounts, degradation can affect what result 

you're going to get as to the amount of cells that are going to 

be able to be typed, isn't that right? 

9 A 

10 

That's correct. 

Q And would it also be fair to say that you wouldn't 

11 know the condition of the piece of evidence prior to it being 

12 secured by yourself or another laboratory or whether it was 

13 handled by someone wearing a prophylactic device? 

14 A That's correct. 

15 MR. SANTULLI: I have nothing further. 

16 REDIRECT EXAMINATION BY MR. KLEINER: 

17 Q Mr. Taylor, you've been asked question about 

18 technical possibilities or what could be on the knife. The 

19 remaining suspected DNA that's on the knife, what's the best way 

20 to find out what's on the remainder of the knife? 

21 A 

22 

23 A 

To test it. 

Q To your knowledge has the State ever tested the knife? 

No, it has not as far as I know. 

24 

25 

RECROSS EXAMINATION BY MR. SANTULLI: 

Q Nor did you test the remaining portion of the knife? 



Taylor - redirect - Kleiner 

1 A No, sir. 

MR. SANTULLI: Nothing further. 

MR. KLEINER: Nothing further. 

THE COURT: You can step down. Thank you. 

You have your next witness? 

MR. KLEINER: I was going to -- I was wondering if the 

7 Court could take its break now. 

8 THE COURT: We'll take it now, ladies and gentlemen. 

9 (The following is heard outside the presence of the 

10 jury.) 

11 MR. KLEINER: Judge, I had a quick question about how 

12 late the Court is going to go today. 

13 THE COURT: 4:30. 

14 MR. KLEINER: Judge, I don't know how this is going to 

15 play out but if the defense is able to get through our direct in 

16 a fast manner, I'd ask if we're in the middle of cross at 

17 4:30 --

18 THE COURT: I have no problem staying a little while. 

19 Who is going to cross? I think Miss Peiffer would be faster. 

20 It would be done in twenty minutes. 

21 

22 

23 

THE COURT: Let's get them out here. 

MR. KLEINER: Thank you, your Honor. 

THE COURT: I have no problem staying until five. 

24 (Short recess taken.) 

25 (The following is heard in the presence of the jury.) 
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1 THE COURT : Next witness. 

2 MR. KLEINER: At this time the defense calls to the 

3 witness stand Brian Wraxall. 

4 B R I A N W R A X A L L, Chief Forensic Serologist with the 

5 Serological Research Institute, Northern California, DEFENSE 

6 WITNESS, SWORN 

7 DIRECT EXAMINATION BY MR. KLEINER: 

8 Q Mr. Wraxall, I have two documents marked for you as 

9 defense exhibits. The first is your report which I've marked as 

10 D-9 for identification, and the second is your resume marked as 

11 D-9A. Do you have those with you? 

12 A I do . 

13 Q As well as other data in association with your work 

14 done on this case? 

15 A Yes. 

16 Q Mr. Wraxall, can you tell us, first of all, what 

17 Serological Research Institute is and your posit i on in that 

18 particular establishment? 

19 A As I said, I was the Chief Forensic Serologist of the 

20 Serological Research rnstitute. I'm also the Executive Director 

21 of the Institute. The institute is set up to do a number of 

22 thi ngs, primarily to act as consultants for both the prosecution 

23 and defense in both crimina l and civil matters. We also do a 

24 certain ~mou~t of t~~inin; cf other sorolc;ists ,_ ... _ ---- __ ... 
.&.&& """'a a~aa a11w1 

25 in fact, across the country, and we also have a smal l area where 
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we actually provide materials and supplies to other forensic 

serologists doing similar type of work to what we do. 

Q What is your position in that particular establishment 

specifically? 

A Executive Director and Chief Forensic Serologist. 

Q How many people work in the Serological Research 

Institute? 

8 A 

9 

I think they have thirteen at this time. 

Q How many are serologists? 

10 A 

11 

Five of us. 

Q Now, regarding your background in the field of 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

serology, can you just tell us in relation to the Serological 

Research Institute whether or not your particular laboratory 

does its own testing on particular cases. 

A Yes, we do. 

Q I'd like to ask some questions regarding your 

educational background. Could you indicate to t~e jury what 

that is? 

A I was educated in England where I obtained a Higher 

National Certificate in applied biology, which would cover the 

areas of microbiology, biochemistry and physiology. 

I came to this country -- excuse me. I went to work 

for the Metropolitan Police Forensic Science Laboratory in 1963 

where T wAR ~~8ign~d t~ th~ bi~!~gy d!v!~!~n ~!th!n the 

25 laboratory. And for the first two years approximately I 
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1 received on-the-job training in everything biological which was 

2 associated with criminal cases. 

3 That would be looking for hairs, fibers, blood, all 

4 the other body fluids and identifying them and isolating them. 

5 After approximately two years I began to specialize in 

6 the area of forensic seroloqy, which a t that time was fairly 

7 crude, if you will, in that we really only were looking at one 

8 type of genetic marker which was the ABO system. 

9 Q ABO blood typing? 

10 A Yes. 

11 Q Go ahead. 

12 A Since then I was instrumental in being part of the 

13 

14 

15 

16 

17 

18 

19 

development of a number of enzymes and protein systems that were 

used for a number of years in forensic seroloqy and then in 1977 

I came to this country to work on a U.S. government sponsored 

research project into bloodstain analysis. And then after that, 

which was about eighteen months, I went to work ~or the 

Serological Research Institute. 

Q Did you have any affiliations with Scotland Yard? 

20 A Yes. The Metropolitan Police Laboratory was the Scotland 

21 Yard laboratory. 

22 Q You were employed by Scotland Yard from September '63 

23 to February of '77? 

24 A 

25 

Y~s - Approximately thirteen years. 

Q You mentioned when you came to this country in 1977 it 
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1 was on a government research project? 

2 A Yes. 

3 0 Just give us a little more detail about what exactly 

4 you were doing in regard to this particular project? 

5 A The project wanted us to look at the existing genetic 

6 marker systems which would be the enzymes and proteins which 

7 were done on an individual basis . We would do it in the region 

8 of about eight or nine different genetic markers at that time, 

9 all of which, of course, would use up another piece of 

10 bloodstain so if you have bloodstain which was very limited you 

11 couldn't do all of those sorts of systems. 

12 Our requirement was for us to look at this to see 

13 whether some of those could be combined together. So from one 

14 piece of bloodstain you might be able to get three or four 

15 results from three or four different systems, thereby cutting 

152 1 

16 down on the amount of stain that you needed to be able to do all 

17 of the systems that you would want to do. 

18 And so that lasted for approximately eighteen months 

19 and we were able to put together a system known as the 

20 multisystem analysis where we actually took eight different 

21 genetic markers and were able to use just three pieces of 

22 bloodstain to get all those results. 

23 O Is your work or your work back in 1977, did it have 

24 anything to do with what's known as an electrophoresis plate? 

25 A All of the multisystem is all by a system of 
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1 electrophoresis and electrophoresis is simply passing he 

2 electricity through a slab of Gel-O like material which tends to 

3 be very thin. Under the influence of the electric current the 

4 proteins or enzymes, the biological constituents of our blood 

5 actually move and separate out into bands or areas. It's simply 

6 the position and number of those bands determines what type it 

7 is within that particular enzyme system or protein system you 

8 would be using. 

9 Q Regarding various employment background, you indicated 

10 some of it. Just from 1978 onward what was your basic 

11 employment status? 

12 A From 1978 I went to work for the Serological Research 

13 Institute and I've been there ever since. 

14 Q Regarding certificates, can you tell us a little bit 

15 about that? 

16 A I'm certified by the American Board of Criminalistics or 

17 ABC in criminalistics, whi ch is the first requir ment, and then 

18 I'm a Diplomata in that. I'm a Fellow in forensic biology, 

19 forensic biochemistry and forensic molecular biology. 

20 Q In order to be certified in those areas what 

21 educational background does someone have to have? 

22 A You have to have the equivalent of a Bachelor's degree in 

23 some science and then you have to take examinations in all of 

24 thos,e different dis ciplines and then you also have to take part 

25 in proficiency tests on an annual basis to make sure that you're 



1 

2 

3 

4 
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able to do the types of testing that you say you are. 

Q Approximately when did you become certified? 

A I think it was approximately three years ago. 

5 A 

Q Criminalistics training is another area of your resume? 

Criminalistics training is basically something you really 

6 need to do if you're going to work in a crime laboratory. You 

7 can be a generalist and know a lot a little about a lot of 

8 different areas or you can become specialized. As I said to you 

9 when I started I was, you know, received on-the-job training 

10 bas i cally in the Biology Division, which is the way the 

11 laboratory was broken up to in that particul ar t i me. Then I 

12 became much more specialized in the area of forensic serology. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Is it fair to say based upon your criminalistics 

training, without getting into all the specifics, just give us 

whether you're training has been ongoing or were there any 

stoppages of it. Give us some description. 

A It's always ongoing . Because of the types f cases you 

deal with change and if you get experience by looking at many, 

many different items of evidence, different ways in which 

bloodstains or semen stains or body fluids stains are deposited 

and, therefore, you have to learn how to make the -- to maximize 

the amount of information you get from any of those sort of 

things. 

Q I believe your resume has some separati on between your 

experience in England and in the United States. 
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1 A Yes. 

2 0 Tell us a little bit about your experience in England 

3 prior to coming here in the .' 70s. 

4 A It's basically what I've talked about. I received 

5 on-the-job training and was working for approximately thirteen 

6 years at the Metropolitan Police Laboratory doing a wide variety 

7 of different types of case analyses. Bearing in mind that 

8 during that period of time it was a period of very intense 

9 development. Virtually every year we came up with some 

10 different way of looking at bloodstains or semen stains and, 

11 therefore, we were not only incorpbrating those into casework 

12 but ongoing research was going on into different ways in which 

13 you could tell the difference between individuals using these 

14 genetic marker tests. 

15 0 The time frame of this time period of the advancing of 

16 the ability to do testing in serology was somewhere between 

17 twenty and thirty years ago, this time period? 

18 A Well, about thirty years ago the only thing we really could 

19 do would be the ABO system, as I talked about, and then in the 

20 late '60s, mid to late '60s, we were looking at different 

21 enzymes and proteins that were found in blood that showed 

22 differences between individuals and, therefore, was of use to us 

23 if they would work on bloodstains. 

24 0 Regarding any training that you were a part of in 

25 England, tell us whether or not you provided training or didn't 
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1 provide training. 

2 A As part of the fact we were developing a lot of these 

3 techniques we were getting people from lots of different places 

4 to come and train with us. So that was a sort of ongoing thing 

5 that was going on. 

6 I mean I don't remember specifically how many people, 
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7 but certainly it was something that happened. People would come 

8 to us to learn new techniques. 

9 Q When they would come to you and people you were 

10 working with in England to learn techniques, would you be doing 

11 the training? 

12 A Yes. In fact, also I came to this country in 1970, I 

13 believe to New York , to participate in a two-week course in 

14 training some of the criminalists from over here. 

15 Q Does that deal with your mention of LEAA or is that 

16 something else? 

17 A That may have been LEAA funded back then. ut LEAA also 

18 funded the research project I was involved in in 1977. 

19 Q Do you recall if LEAA was Law Enforcement Assistants 

20 Association? 

21 A 

22 

Administration, yes. 

Q At some point you had indicated regarding your 

23 training, one of the areas you did some training of people in 

24 regarding how to interpret these analyses? 

25 A Oh, yes. That's a big part of all of the types of analyais 
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we do. First of all, there's the way in which you can do it, 

the techniques that are involved and the little details that you 

need to be aware of to be able to get as much information out of 

a small bloodstain and then it's interpreting the results that 

you get. And also to some extent troubleshooting. If something 

goes wrong with the technique you want to be able to determine 

that. 

Q Regarding your experience in the United States, I 

think you had mentioned LEAA. Tell us in some detail about your 

experience in the United States in the field of forensic 

serology. 

A I came to this country to work on the research project and 

we've talked about that. After that was completed they then 

wanted me to teach the new techniques to criminalists in this 

country so we set up a program at my laboratory where we trained 

nearly one hundred different serologists from all different 

states, across the country. 

Q I'm going to interrupt you for one second. You talked 

19 about this program where you trained a hundred or so 

20 serologists. Does this deal, this training, deal with how to 

21 interpret these types of data from the enzyme testing? 

22 A Always. 

23 Q Go ahead. 

24 A B~~!cally for th~ first twelve months we were conducting 

25 training on a regular basis to transfer the new technique• we 
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1 developed to everybody else in the country. That lasted for 

2 about twelve months. 

3 0 You mentioned, you have a listing on the bottom of 

4 page two about your courses that you were training people in. 

5 Tell us what those were, what they mean. 

6 A The Bloodstain Analysis, t he firs t course, this is really 

7 the multisystem analysis that I've talked about . And that was 

8 ongoing even after the grant ran out. We still -do that. Even 

9 to this day we're running training courses. They're not as many 

10 as before but we are still running them. 

11 0 Mr. Wraxall, you used the word mul ti s ystems. The 

12 jury has heard some other things in this case. Tell us 

13 generally what you mean by multisystem. 

14 A Multisystem is a way o f looking at either enzymes or 

15 proteins in a multi application. In other words, you do three 

16 or four perhaps different enzymes all at the same time, all from 

17 one piece of bloodstain. Instead of doing them f our different 

18 techniques, if you will, on an individual, they're all done at 

19 the one time. So that instead of getting one enzyme you can get 

20 three or four enzyme results from one piece of bloodstain. 

21 0 Is an example of what would be in a multi system 

22 something known as PGM? 

23 A That's in the multi system was divided into three groups 

24 r.A 11 Ati l"\fta +-w.•n • -"'A •l..---
- -- --- - -··-, -··- - ·· ......... . .... v ... . Group on~ conalsted of GLOI, which 

25 is an enzyme; PGM, which is what you just mentioned; and ESD or 
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1 esterase D, which is the third enzyme. All of those separate 

2 out nicely all at one time was used in this case, in fact has 

3 been used in many other laboratories. 

4 Q You also mentioned something about the courses in 

5 basic electrophoresis. 

6 A Yes. That's just teaching people if they have no 

7 experience at all with doing this type of analyses to know how 

8 to run gels and constituents of buffers, so on and so forth. 

9 Q Advanced electrophoresis? 

10 A That's where there's more sort of complicated types of 
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11 techniques that have been developed that people mi ght want to be 

12 trained in. 

13 Q You listed two other areas? 

14 A Yes. Semen identification, which is an analysis, which is 

15 again a whole separate subject of sexual assault examination, 

16 looking for different body fluids, semen included, identifying 

17 them and then genetic marker typing. The last or.e here is GMK 

18 typing. That is simply an antigen system found in serum and 

19 found in blood and can be used for differentiating people. 

20 Q I'm going to ask you regarding teaching, can you give 

21 us a little information regarding that. On the top of page 

22 three you mention certain courses. 

23 A I understand. We offer these courses at the Serological 

24 Resea rch Institute. We also go out where there;s a group ot 

25 individuals who want training in a particular state or state 
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system, we can go out and do on-site courses for them. 
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Q Do the states where this has occurred include Arizona, 

Florida, Louisiana, Michigan, North Carolina, Ohio, 

Pennsylvania, State of Washington, Costa Rica and Guatemala? 

5 A 

6 

Yes. 

Q Farther down you have some information in your resume 

7 regarding your work as a consultant. Tell us a little about 

8 that. 

9 A In the beginning we act as consultants for both prosecution 

10 and defense attorneys in both civil and criminal cases. So 

11 whoever wants to retain us on a particular case, they can call 

12 us up and do that if we're not retained by the other side 

13 already. We act as consultants very specifically in forensic 

14 serology. We do analysis if required. We do consultation. We 

15 to review, whatever is required. 

16 Q Regarding how this works, are there times where you 

17 don't do analysis but you're actually called upor by whatever 

18 side hires you to interpret data that another lab may have done 

19 testing on? 

20 A Yes. It may simply be I have a report here, what does this 

21 mean, and I try to evaluate what it says. It may go on to 

22 evaluation of notes and photographs and it may go on even 

23 further to reanalysis if that's required. 

24 Q Regarding your analyses, has this been covered across 

25 the country or is it limited to California? 
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A No. It covers for many of the states certainly within the 

United States. 

Q The breakdown basically in your work between, let's 

take the civil side first, between plaintiff, defendant, is 

there a specific breakdown, an approximation? 
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A I don't know how that goe s but bet ween all of our cases, if 

you're looking for plaintiff, defendant, it's about fifty-fifty. 

Q And in criminal we're talking about the people in the 

State of California. Here we call them the State or the 

10 prosecution and defense. What's the basic breakdown in criminal 

11 work? 

12 A 

13 

About the same . 

Q Fifty-fifty? 

14 A Yes. 

15 Q You have an indication of casework experience in this 

16 country. Would you tell us about that? 

17 

18 

19 

20 

A Well, since probably 197i we've been receiv ng cases for 

consultation and analysis. We've been doing that ever since. 

We cover in my laboratory about two hundred fifty cases a year. 

Either include full analyses or just review and consultation. 

21 O I also have a listing of a series of publications and 

22 papers. I'm just going to ask you in relation to the work you 

23 did in this case we can concentrate on two of them on page 

24 four . The first one is the second from the top on page four. 

25 Tell us about that. 
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1 A It's entitled Typing of PGM Isoenzymes in Vaginal Material 

2 and Semen published in 1976. I was one of the co-authors that 

3 was looking at the comparison of the representation of the PGM 

4 enzyme in blood and semen to make sure there was correlation 

5 between those two fluids, which there is, and we did a large 
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6 number of post-coital samples looking at how long the PGM enzyme 

7 lasted. That was the gist of that paper. 

8 Q And the second to last listing in 1986. 

9 A The Multisystem Analysis of Bloodstains - Group 1 was the 

10 

11 

12 

one I was talking to you about, was the first part or first 

group of the multisystem analysis. 

Q Was this a publication or paper? 

13 A This was a publication in General Forensic Science 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

published in 1986 but I've also given talks at different 

meetings regarding all of that multisystem analysis project 

which was given at regional conferences throughout the United 

States and also in an international meeting held in Wichita, 

Kansas. 

Q The actual development of, we've been talking about 

the electrophoresis plate. Basically who is the developer of 

the electrophoresis plate? 

A Electrophoresis goes back many, many years. I certainly 

can't claim to be the developer of electrophoresis. I was the 

developer of the thin layer gel electrophoresis that enables us 

to use very small amounts of bloodstain rather than big large 
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1 amounts which we were using when we first started. The 

2 multisystem is a continuation of that in that, as I've 

3 explained, it allows us to do three systems on one piece of 

4 bloodstain rather than having to do three separate bloodstains. 

5 Q I'm going to ask you to turn to page five. You have a 

6 listing of certain papers presented regarding your work in this 

7 case. 

8 You have some papers presented in 1978? 

9 A Yes. One was "Recent Advances in Electrophoretic 

10 Techniques of Bloodstain Analysis" which is really a preview to 

11 the multisystem, and then the Multisystem Analysis of 

12 Bloodstains at five different regional meetings. And as I said, 

13 the international meeting. 

14 0 on the top of page six the reference you made to 

15 another paper presented in 1980? 

16 A Yes. That was looking at the PGM enzyme. When we first 

17 started working with this there was only three k own types 

18 within the PGM system. You were either a 1, a 2-1 or a 2. 

19 These are traits which are inherited from your parents. If 

20 you're a 2-1, for example, you inherit the 2 from one parent and 

21 the 1 from another parent. These are traits you are born with, 

22 all your cells have. Your body manufactures that all the way 

23 through your life and you die with that so it doesn't change 

24 throughout your life. If you're a 2-1 to start with you always 

25 will be a 2-1 . 
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1 Subsequent to that we found or it was discovered the 

2 PGM could be further subtyped. PGMl, instead of being a single 

3 type, actually could be subtyped into three types. They have 

4 funny little names, l+, l+ 1- and 1-. This is all to do with 

5 the polarity of the electrophoresis plate is why it was named 

6 that way. 

7 The 2-1 can be subtyped into four different types and 

8 the 2 into three types, so you end up instead of having three 

9 possibilities within the population you have ten possibilities. 
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10 Everybody is one of these types and their body manufactures that 

11 on a regular basis. 

12 I should say in fact in answer to your question that 

13 the PGM paper you pointed out to was presented by myself to a 

14 number of different regional associations within the United 

15 States regarding using that in bloodstains. 

16 Q On the last page you have some listings of 

17 professional associations . Tell us about those e nd how they 

18 deal with the field of serology. 

19 A All associations are useful in that it enables you to 

20 exchange information with other individuals, give papers. 

21 I'm a member of the Forensic Science Society out of 

22 England, member of the California Association of Criminalists, 

23 Northwest Association of Forensic Scientists < ~nd the 

24 International Society for roren&ic Haemogenetics. 

25 Q Now, regarding court testimony, tell us a little bit 
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1 about approximately how many times have you testified in our 

2 courts in the United States in the field of serology? 

3 A I don't have an actual count of it but it's in excess of 

4 two hundred times. 

5 0 And the states, I think you have a listing of certain 

6 states? 

7 A I think so. 

8 0 On page three? 

9 A There's many different states in which I have testified in 

10 previously, including New Jersey. 

11 0 You have testified in New Jersey, you've been admitted 

12 in New Jersey? 

13 A I have. 

14 0 Regarding your court testimony could you tell us a 

15 little bit about it. I'd ask you about the breakdown in 

16 consulting, basic breakdown in court testimony. 

17 A I suspect I probably testify a little bit m re for the 

18 prosecution than I do for the defense but the breakdown, I don't 

19 know what that breakdown will be but I would guess that would be 

20 the same. 

21 0 Regarding your court testimony, I've used the general 

22 term of serology but have you been called upon out of these two 

23 hundred or so times to give certain interpretations or opinions 

24 About part of 

25 A Yes. 

~'ha 4 •"""'"""'--·--··- · ---•a .. iau.v 
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And PGMSUB? 

2 A Yes. 

3 MR. KLEINER: At this time the defense offers Brian 

4 Wraxall in the expert field of forensic serology. 

5 THE COURT: Any questions on voir dire? 

6 VOIR DIRE EXAMINATION BY MR. SANTULLI: 

7 Q Mr. Wraxall, I want to make sure I have it correct. 

8 Do you have any educational titles, a doctorate or Ph.D or 

9 anything like that? 

10 A 

11 

12 A 

13 

No, I don't. 

Q Mr. wraxall would be appropriate? 

Absolutely. 

Q Just to go through some of your educational 

14 background, obviously it started, you indicated, when you were 

15 in England? 

16 A Correct. 

17 Q Do you hold any college degrees in the United States? 

18 A No. 

19 Q You don't have any Master's degrees? 

20 A No. 

21 Q No doctorates or Ph.Os? 

22 A No. That's correct. 

23 Q You basically indicated you did on-the-job training? 

H A Yes. 

25 Q That started out in England in the Metro Lab? 
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1 A Yes. 

2 0 I note something here on your resume, if you have it 

3 in front of you, marked D-9A. It says 1989 to 1990 Principles 

4 of Molecular Biology, University of California Berkeley 

5 Extension. Could you tell me what that is? 

6 A This was about the time DNA was beginning to be used in 

7 forensic field and molecular biology is the underlying science 
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8 associated with DNA. When I was at school molecular biology was 

9 very crude, to say the least, so I went back to University of 

10 California. They had an extension program which allowed me for 

11 two semesters to catch up on some of the principles of molecular 

12 biology to be helpful in terms of troubleshooting for DNA 

13 typing. 

14 0 You said that took two semesters? 

15 A Yes. 

0 That was not for a college degree? 16 

17 

18 

19 

20 

A No. That's correct . 

Q Now, when you got involved with your own company you 

indicated the laboratory's name was serological Research 

Institute? 

21 A 

22 

23 by. 

Yes. 

Q Tell us what type of laboratory that is, who its owned 

24 A It's a non-profit organization organized within the State 

25 of California . It's set up under the nonprofit statutes to do 
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1 research and education, which is what we do. As part of that 

2 we -- there's no owners because it's a nonprofit organization. 

3 I'm the director of that. I'm on sala~. I'm on the Board of 

4 Directors for it. They accept three people including myself. 

5 

6 

7 

8 

9 

10 

And it accepts work from all over the country. 

Q A nonprofit. You do charge for your services? 

A Oh, yeah. You can't be in any sort of business if you 

don't make any money. You gotta be able to charge to obviously 

cover the expenses of the operation. 

Q Even though the overall business is nonprofit, you do 

11 get a salary? 

12 A Oh yes, absolutely. 

13 Q It's a nonprofit for the organization, not for you? 

14 A Oh yeah. Yeah. I don't know of anybody who can work as a 

15 nonprofit entity. You can't put food on the table. 

16 

17 

18 

Q What types of cases or research ls going on at the 

laboratory? 

A Well, the types of cases are a wide variety of criminal 

19 cases. Homicides and rapes are a good proportion of the types 

20 of cases we deal with. We get calls from prosecutors such as 

21 yourself. We get calls from police departments, sheriff's 

22 offices. We do a lot of prosecution work, for example for both 

23 San Diego County and Los Angeles County. 

24 Q Do you actually work on samples of cells? 

25 A Yes. 
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You do actual testing? 

Oh yes, absolutely. 

0 Now, you don't solely do that, is that right? 

What do you mean by that? 

Q You said you did some consulting. 

Well, consulting is all part of t he case. First of all, 

7 you want to know what the case is about, what question is it 
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8 that they want answered. It might be very simple like does this 

9 blood stai n come from this individual or which individuals out 

10 of these four individuals does it come to. It may be a little 

11 more complicated, rather like this case, where the analysis has 

12 already been done by somebody else and what does it mean, first 

13 of all, what evidence do they have, is there more work that can 

14 be done, what results do they have, et cetera. All of those are 

15 part of what we do. 

16 Q Proportionately, is that more of what you do in 

17 reviewing other people's work or do you do more f doing your 

18 own samples? 

19 A 

20 

21 A 

22 

More, I would say, probably more doing my own samples. 

0 What percentage would you say? 

Seventy, thirty something like that. 

Q Thirty percent of the time you're not actually doing 

23 experimentation. You're reviewing other people's work? 

24 A Yeah, but that i ncludes reviewing my other analysis. We 

25 have a review pr ocess. One of my jobs is to review those, 
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1 review all the data, make sure everything is correct. 

2 Q Why do you do that? 

3 A Because it's really good to make sure there's no 

4 transcription errors, that the laboratory is putting out a very 

5 good product in terms of, you know, that they answered all the 

6 questions that need to be answered. You know, when you're 

7 involved in a case it's very easy to get blinders on a bit. 

8 You're focusing a little bit more on one thing and you forget 

9 there's other parts of the picture. 

10 Q Is that part of a protocol? 

11 A Yes. It's part of our laboratory protocol that we try to 

12 get every report including my own reviewed by another senior 

13 analyst before it goes out. 

14 Q That's a constant procedure in your lab, that at least 

15 two people should look at a result before an interpretation is 

16 rendered in an outside report? 

17 A Yes. 

18 

19 

20 

21 

22 

23 

24 

25 

Q And you indicated that one of the things that you 

would do, and I assume others in your laboratory, would be to 

look for transcription errors, typographical errors to make sure 

there's no problem with the ultimate final conclusion and the 

final report? 

A Yes. 

Q And part of the protocol in the quality assurance 

program is to have somebody to look at those types of things? 
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1 A Yes. Both at the analytical level where we have double 

2 readers right up through then the final report where the whole 

3 case is reviewed. 

4 Q So even though you're the executive director, if you 

5 were working on a project someone else would also look at the 

6 results in order to make a final conclusion before a result is 

7 rendered to an outside person? 

8 A 

9 

Yes. That's correct. 

Q Now, you indicated a belief you were called an 

10 executive director? 

11 A Yes. 

12 

13 

14 

15 

Q can you describe and tell us what executive director 

means in relation to the Researcb Institute. 

A It means really just running the business, making sure 

there's enough money coming in, that there's very good quality 

16 put out, staffing, hiring and firing. Those sorts of areas 

17 

18 

19 

which, you know, is part of my responsibility. 

Q Mr. Kleiner asked you certain questions about the 

multisystem? 

20 A Yes. 
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21 

22 

Q You said there were different groups and you explained 

group one, that includes the isoenzymes ESD, PGM and GLOI? 

23 A Yes. 

24 Q Would it be fair to say you didn't discover ESD, PGM 

25 or GLOI? 
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1 A No. Those were discovered by other researchers. A lot of 

2 those were discovered by a hospital lab in London. 

3 Q What you basically did with the multisystem is find a 

4 more efficient use of the running plate to put more of them on 

5 one plate as opposed to individual tests for each of the 

6 systems? 

7 A 

8 

Absolutely correct, yes. 

Q You indicated you had some type of a certification 

9 three years ago? 

10 A Yes. 

11 0 What was that again? 

12 A That was by the American Board of Criminalistics and the 

13 certification is in criminalistics, forensic biology, forensic 

14 molecular biology. 

15 Q Does that includes serology? 

16 A That's all part of it. They split out forensic biology to 

17 cover mainly serology but there's other aspects f that too. 

18 Biochemistry was a designation, if you will, for enzymes and 

19 proteins. Molecular biology was for DNA but it's all part of 

20 forensic biology. 

21 Q You weren't certified in that until three years ago? 

22 A It wasn't available. It was a new system set up in the 

23 United States to help certify people. 

24 Q What prccad~ras d!d you follow to become cerlif iecir 

25 A Basically it required taking examinations for all of those 
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1 four things that I listed. That's four examinations. It also 

2 requires you have to pass them and then on a regular basis you 

3 have to take proficiency testing in the systems you're currently 

4 using in your laboratory. 

5 Q I'm going to draw your attention to page two of your 

6 resume, Electrophoresis Symposium, FBI Academy, Quantico, 

7 Virginia in August of '84, and Forensic DNA Symposium, 

8 California Association of Criminalists. 

9 What does that mean, symposium, and what was your role 

10 in it? 

11 A Basically it was -- both of them were symposiums on those 

12 particular aspects of DNA because it was fairly new. There was 

13 a collection of speakers from around the world which included 

14 serol ogists but also included lawyers and maybe even some 

15 judges. I can't remember that. My part of that was just being 

16 part of the audience and part of the symposium. 

17 Q How long did that last? Was it a day, a week? 

18 A No . I think it was three or four days. 

19 Q Now, I just noticed dotted throughout your resume are 

20 different items that deal with DNA which you just mentioned. 

21 A Yes. 

22 Q Are you a DNA expert? 

23 A Yes. 

24 Q nn "rl'"U~ de DN1. !:: ye Yr ___ ... ~ -··, -- , -L. ~ -- .. -- !'GI.""' "'" ... "' .. .&.Q.L .&.QIJ' 

25 A Yes. Have done since late 1989. 
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Q In this specific case you were called upon to do 

serology, however, is that correct? 

A Correct. 

MR. SANTULLI: I have nothing further. 

THE COURT: Any objection to his qualifications? 

MR. SANTULLI: No, Judge. 

7 THE COURT: Ladies and gentlemen, he's qualified as a 

8 forensic serologist. 

9 DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

10 0 I'm just going to cover some material that has been 

11 previously marked as S exhibits. 

12 Could you just tell us if you need to review any data 

13 feel free to do so. I believe you have your report up there 

14 which I've marked as D-9. Tell us basically when you got 

15 involved in this particular case. 

16 A Approximately middle of October of last year of 1997 and I 

17 received a number of documents for review from y urself on 
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18 October 24th. They included a number of New Jersey State Police 

19 crime lab reports, some work notes and some other items which 

20 were labeled or talked about as being archive documents. They 

21 were simply what it looked like to be analytical data from 

22 separate run books for all the different electrophoresis 

23 procedures we used in the lab on this case. 

24 Q State Police laboratory? 

25 A Yes. 
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Do you have those materials with you? 
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2 A 

3 

Yeah, I do. 

Q Did you also receive what appeared to be summary 

4 

5 

6 

sheets or work notes from the DNA expert Dr. David Bing? 

A I did. 

Q Now in this particula r case d id you, regarding work on 

7 the knife itself, you were talking about the knife S-28, were 

8 you called upon to do any serology testing to the knife itself? 

9 A No. 

10 

11 

12 

13 

14 

15 

Q Were you in this particular case cal l ed upon to review 

these actual documents that were sent to you? 

A Yes, I was. 

Q And after reviewing those particular documents in this 

part i cular case did there come a time where you got involved in 

the case specifically and came to the State of New Jersey? 

16 A I did. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Was there any material that was sent t o you in October 

of 1997 prior to coming to the State of New Jersey where there 

were actual plates or photographs or actual visual depictions of 

the isoenzyme tests done i n this case by the New Jersey State 

Police? 

A There were not. There was no photographs as part of the 

discovery packet that I received. All I had was summaries or 

notes that showed the results but no actual photographs, which 

is taken in most cases in most laboratories. After you do an 
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1 electrophoresis run you can take a simple Polaroid photograph 

2 which would depict the bands, the number of bands and the 

3 position of the bands relative to controls that enables you to 

4 go back and review and make your own interpretation. None of 

those things were provided to me. 
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Q Have you ever been called upon prior to your retention 

in this particular case in October of '97, called upon to review 

data such as this which included photographs of tests such as 

PGM and ESD? 

10 A Yes. Many times, and most of the time in most instances 

11 the photographs or copies of the photographs --

12 MR. SANTULLI: I object to the question and the 

13 answer. It's not an issue as to what was done in other cases. 

14 THE COURT: I'll allow the answer but it has nothing 

15 to do with this case. What goes on in the State of New Jersey 

16 may be different than the State of California, one reason being 

17 we don't have as much sun. 

18 MR. KLEINER: Lately we don't have as much rain either. 

19 

20 

21 

22 

23 

24 

25 

THE WITNESS: That's right. 

Q Just tell us, you were mentioning about the other 

cases you had worked on? 

A Yes. In the majority of cases when you have to review this 

type of material you obviously need some form of documentation, 

whic h in most cases is going to involve photographs so that you 

can see what the other analysts are and then to be able to make 
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1 your interpretation as to whether they're the same or different. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Q Has this process you utilized in the other cases -

MR. SANTULLI: Objection. 

THE COURT: I don't know what the question is. 

Q Has this process you've utilized in other ca~es of 

having the actual photographic or visual depictions of tests 

such as PGM, PGMSUB, ESD, allowed you not to have to travel 

outside of your research institute to actually go to the lab and 

do the testing? 

A Yes . 

MR. SANTULLI: It's not relevant. 

THE COURT: I understand it's not relevant. It 

13 answers itself. It's a self-answering question. 

14 Q so the answer is yes? 

Yes. 15 A 

16 Q Now, in this particular case, based upon the documents 

17 that were sent to you, the tangible, written doc ants, you've 

18 mentioned archive documents, other types of notes, is there 

19 anyway for a serology expert to interpret actual documents 

20 without seeing the actual physical results? 

21 A No. 

22 Q Now, based upon what you have in this particular case 

23 those types of documents not visual depictions, did there come a 

24 time it was necessary for you to come to New Jersey to actually 

25 review the data or the visual depictions of evidence at the New 
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11 

12 

13 

14 

15 
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Jersey State Police? 

A Yes. As I was not given copies of the photographs then 

basically I had to come here to review them. 

Q Now, prior to you coming to the State of New Jersey in 

October of 1997 were you aware of certain notes that had been 

taken by Dr. Bing regarding the State Police unit? 

A Yes. 

Q Were you present when Dr. Bing went to the New Jersey 

State Police laboratory in September to review certain pieces of 

evidence in this particular case from the State Police 

biochemistry unit? 

A No. I was not even involved in the case back then. 

Q When Dr. Bing or when you were sent materials from Dr. 

Bing, did it have any photographic depictions, photocopies of 

the actual results from the State Police or anything like that? 

16 A No. 

17 

18 

19 

20 

21 

Q Now, your report indicates at some point in October, I 

believe you said October 29, you came to the New J&rsey State 

Police laboratory? 

A Yes, I did. 

Q Can you tell us a little bit about exactly what 

22 happened there that day, what you did, how you reviewed data. 

23 Recollection as to basically who was present. You can refer to 

24 

25 

your report. 

A Yeah, okay . You were there, Mr. Santulli was t here, 
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1 Investigator Carlos Rodriguez was there, lab director Mr. 

2 Tungare was there and forensic scientist Herbert Heaney was 

3 there. 

4 What I was given was I'd already had photocopies of 

5 the run results but I didn't have actually photographs. They 

6 had the photographs in separate binders . 

7 Q I'm going to interrupt you for one second. You said 

8 you had a photocopy. Are you talking about the documents you 

9 indicated previously such as handwritten archive documents and 

10 things like that? 

11 A Yes. I had all of those, and in fact, everytime a run is 
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12 done, for example to give you some background, the analysts will 

13 have a piece of paper, normally a form that's already preprinted 

14 to some extent, where he puts all the information down about the 

15 number of samples, what the identification of those samples are, 

16 and then next to it, in the position that they're put, and then 

17 next to it when the run is complete, you read th results off 

18 and you enter those results in columns. 

19 Normally when you're doing group one because there's 

20 three enzymes you have three columns. The results are written 

21 into those. A photocopy of that is what I was provided. 

22 Also part of what the State Police does is to take 

23 Polaroid photographs of the actual plates so that you can see 

24 bands on them . You c a n see positions. Yo u can s ee whether 

25 anything is t here or not and then you can compare the results 
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1 that were read in terms of what was put into the columns with 

2 what's on the photograph. 

3 Q I'm just going to interrupt for one second. Based 

4 upon what you began to review at the New Jersey State Police 

5 crime lab, if you need to refer to your notes please do so, but 

6 just the date of the approximate time o f this testing period 

7 that you were reviewing in October of '97. 

8 A I think the results seem to -- well, I don't know. I don't 

9 know where the range is because they're all in different order 

10 here so I can't tell. 

11 Q I'd ask you to look at the first page of your report 

12 regarding New Jersey State Police crime lab reports. There's 

13 some various dates there. 

14 A Yes. The first crime lab report that I had was dated 

15 September the 22nd, 1989. There's one September the 25th, 1990, 

16 October the 1st, 1990. And then I had two other reports where 

17 the dates weren't complete. I didn't know what rear it was in. 

18 They were dated September the 22nd and I think November the 

19 30th. But I never got that clarified. 

20 Now, when the work was done and what notes I looked 

21 at, without going through each one of these, I can't tell you 

22 what the range is, but it's certainly around that time. 

23 

24 A 

25 

Q 1989, 1990? 

Correct. 

Q Basi cally, did you have anything to do with how the 
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1 New Jersey State Police laboratory kept or preserved test 

2 results or how they kept documents or disseminated documents? 

3 Did you have any involvement with that? 

4 A No. 

5 Q When you did get to the lab, and you mentioned the 

6 people that were there, can you tell us basically what you 

7 brought with you, how you would go about looking at data, what 

8 you looked at. Tell us what happened. 

9 A I brought my file, which contained all those documents we 
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10 talked about. Primarily what I wanted to do was to look at the 

11 corresponding photographs for the runs that were done from which 

12 I had copies of and also to make sure there were no other runs 

13 done on those samples associated with this case. So I knew what 

14 their case number was and I could look through all of the 

15 binders to see if there was anything there that had a case 

16 number associated with this case that I didn't have a piece of 

17 documentation for. 

18 I found everything that I had documents for and I was 

19 able to look at the corresponding photographs for all of those 

20 particular runs. 

21 Q Now, these documents themselves, you refer to them in 

22 your report, one set is archive documents. Were those 

23 handwritten or typewritten? 

They wcr3 al! handwrittan bacaua~ th~y are something the 

25 analyst does at the time. As I said he has a preprinted form 
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1 that he fills in by hand and then writes the results of the 

2 typing in after the analysis is complete. 

3 Q And regarding the binders themselves, would you tell 

4 us a little bit about whether they were books that had loose 

5 leaf to them or whether they were bouh1 books? 

6 A They were loose leaf binders so all of the documents were 

7 in there and sometimes the photograph, if I remember the 

8 photographs are actually stuck on the back of the previous 

9 document. It was kept in some sort of numerical order and they 

10 had a numbering itself for each of the runs starting with the 

11 year and then the consecutive number follows. So in other 

12 words, the first one was 90-1 in 1990 and the second was 90-2 

13 and so on. 
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14 Q Were there various different books you were shown that 

15 day? 

16 A Yes. 

17 Q And how basically when you looked at p rticular data 

18 in this case, basically how was it separated based upon your 

19 recollection? 

20 A Based on my recollection I think they had group one and sub 

21 type in one binder. Group two, I can't remember if group three 

22 was in the same binder but it was fairly close behind it and 

23 then the ABO secreter status, P-30s, human origin, all of those 

24 I think were altogothar. 

25 Q All these were in loose leaf not bound books? 
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1 A That's my recollection. 

Q Was there also a procedure utilized in this case for 2 

3 your review of there being originals and copies on various pages? 

4 A Yes. The copies that I had received, certain areas were 

5 blanked out which were other cases not involved with this one, 

6 different case where they had done work on. 

7 I was also allowed to look at the original before it 

8 was blocked out just to see what the typings were rather than, I 

9 was not interested in any of that information because it didn't 

10 mean anything to me at all. 

11 Q Physically what did you have with you when you came 

12 there as far as what you brought, to do this type of analysis? 

13 A Just basically my file and my pair of eyes. 

14 Q When you are going to review something like a Polaroid 

15 photo of tests like PGM or ESD, is there any use in using some 

16 sort of type of enhancement other than your eyes? 

17 A No. I don't think so. The Polaroid, of co• rse, is not the 

18 best. The photographic record is not always the best. The best 

19 actual thing is the plate itself because you can see sometimes 

20 weak activity on the plate that you can't pick up in a Polaroid 

21 film but it's the only thing that you have for review so it's, 

22 as I say, not the best thing to review but those plates are long 

23 gone. They don't last. 

24 To give you some idea, the activity of the bands is 

25 not instantaneous. It proceeds over a time somewhere within 
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1 about an hour's range. And it gets stronger and stronger. If 

2 you imagine drawing a line on a piece of paper in pen and then 

3 keep adding more lines on top of it, it just gets stronger. 

4 It's the same type of procedure except that it's in an oven 

5 where it's heat activated and it just gets stronger and 

6 stronger. 

7 Once it's reached its level of activity you're not 
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8 going to see anything more. If it was a very weak stain you may 

9 only get a weak result. If it was a very strong stain you might 

10 get stronger and stronger to the point where i t blurs out so 

11 that you can't always see something. But it's something that 

12 you optimize and visualize over time and then when you think 

13 it's at optimum, then you take a photograph of it and then put 

14 it into your archives or your book. 

15 0 Regarding the particular photographs that you reviewed 

16 in this particular case, specifically in the area of ESD, PGM 

17 and PGMSUB typing, did you look at photographs f r those types 

18 of enzyme systems? 

19 A Yes. 

20 Q Regarding that particular viewing of that evidence, 

21 did there could you tell us a little bit you had mentioned 

22 certain work you had been involved with when you came to the 

23 United States and on the research project. Could you tell us 

24 whether the actual pla tes that were used in this particular 

25 case, what your involvement would have been with those, your 
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familiarity with those. 

A My familiarity is that it was simply the group one system. 

All the conditions as far as I can tell from their SOPs, 

standard operating procedure, is the same as what was developed 

under the project. The three systems are the same, the 

conditions appear to be the same. So they're following 

basically the same procedure that was developed. 

Q When you say the same procedure that was developed, 

was this one of those that was able, this type of test able to 

use less blood for doing a particular test? 

A Yes. In other words, you use one piece of bloodstain to 

get three different genetic markers or enzyme systems. That 

would be GLOI, esterase D and PGM. 

Q Was that one of the types of things you were involved 

in developing? 

A Yes. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q Regarding interpretation of this type u f data that you 

were going to be looking at, was there anything that you had to 

keep in mind in reviewing this data in order to be able to make 

an interpretation if you could make an interpretation? 

21 A Well, you keep in m!.nd a couple of things. First of all 

22 it's the activity. If it's very weak, you can't see it in a 

23 photograph, doesn't necessarily mean i t 's wrong. It's just that 

24 you can't see it f r om the photograph and then you have to defer 

25 to the analyst because he was the one that saw it at the time if 
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1 that was when the reading was done, and if, in fact, he had 

2 plenty of experience. 

3 The other thing to do is to determine whether, in 

4 fact, there was too much material placed on lt or not enough 

5 material and you can sometimes get a feel for that by looking at 

6 the results. 

7 Then, the other thing is whether in fact the enzymes 

8 are separated out properly. You use controls for that to see if 

9 the system is working. If the system is working fine then you 

10 can go ahead and make your interpretation. 

11 Q Now, regarding your review of the evidence, you 

12 mentioned your visual review of certain evidence in this 

13 particular case at the lab. Can you tell us whether or not you 

14 were permitted to take photographs or make Xerox copies of the 

15 actual results that were down in the State Police. 

16 A 

17 

18 A 

I was not. 

Q Did you attempt to? 

Yes. 

19 Q Who wouldn't let you? 

20 THE COURT: I signed that order, ladies and 

21 gentlemen. I made that decision. 

22 Q Was Mr. Santulli present at the time you requested to 

23 take photographs? 

24 MR. SANTULLI : I'm going to object. 

25 THE COURT: Mr. Kleiner , you made the request and I 
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1 denied it. 

2 

3 

MR. KLEINER: Yes, sir. 

THE COURT: I guess you made the request on behalf of 

4 your client. 

5 MR. KLEINER: Yes, sir. Thank you, Judge. 

6 0 Now, regarding what you were able to do and what 

7 procedures you did employ based upon your time at the lab as a 

8 consequence of your review of this particular at that time did 

9 you prepare what's known as a table of results that was based 

10 upon your review of the data? 

11 A Yes. 

12 

13 

14 

15 

16 

0 Can you tell us from the data what you were able to 

learn regarding the known samples that were at the State 

Police. 

A There are three knowns as far as I was led to believe. 

That was blood from Madeline Mitchell, a blood from Audrey 

17 Robi.nson. 

18 O Do you have a type O as far as the name of Audrey 

19 Robinson? How did you have it on your report? 

187 

20 A On the front page it's correct. On the table of results it 

21 shows Audrey Johnson. 

22 O On the front page you have Audrey Robinson? 

23 A Yeah. So I understand, that was a typo on the table of 

24 results. 

25 O Also did you have the blood from Josh Pompey or the 
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1 results thereof? 

2 A I did. 

3 0 Did you have any -- at the time that you reviewed 

4 evidence at the State Police did you have any information from 

5 the State Police as to serology results on PGM, ESD, PGMSUB, 

6 blood-typing or any other serology results on an individual 

7 named as Edward Hoffman? 

8 A No. 

9 0 Do your table of results indicate what you saw, what 

10 you read, your basic conclusions as to what the knowns are in 

11 this particular case? 

12 A Yes. 

13 0 Now, I'm just going to ask you a question separating 

14 ABO for a second. ABO blood typing was something you were able 

15 to look at from a document standpoint? 

16 A Yes. There's no photographs that go along with the ABO 

17 system. So ~-'asically it's a method of scoring a reaction that 

18 you see for different against dif f erent anti-sera which are 

19 chemicals that recognize antigens present in the ABO system, 

20 rather like you get a cross match to some extent if you would go 

21 to a hospital and needed a transfusion. There's only four main 

22 ABO blood types. Everybody is either an A,B, a B or an o. 

23 Depending on the reactions against these different chemicals you 

24 

25 0 

+-h o ... ......,~., ·--··- -i r-- _ ........ • 
I ha ve a question regarding the ABO. Based upon the 
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1 fact there's no photographic data or plates or anything like 

2 that, is there any way for you to interpret the State Police 

3 results on the blood typing? 

4 A Yes. You can look at the actual scoring and see if it 

5 makes sense with what you know about the system and I was able 

6 to do that. 

7 Q But you can't see the actual results? 

8 A No. You can never see the actual results in ABO system. 

9 First of all, they're on little wells, little liquid reactions 

10 going on. You can't store those in anyway. You read them under 

11 a microscope and putting the scoring down and then you have to 

12 throw it away. The only way to do that is to retest it. 

13 Q As opposed to the ABO typing, ESD, PGM and PGMSUB did 

14 have photographic information to work off of? 

15 A Yes. 

16 Q And, could you just tell us very briefly what you 

17 found on the ESD results of the knowns. 

18 A Okay. The ESD was part of the group one system. Madeline 

19 Mitchell and Josh Pompey were both esterase D 1. 

20 THE COURT: What? 

21 THE WITNESS: Esterase D, type one. 

22 Q The type is l? 

23 A The type is a 1. Some background here. There's three 

24 pn!!'eib!!!t!es, , ., .,_, _, .. , .. .. E•arybody lo ona of those three 

25 types. Audrey Robinson is actually a type 2-1. So she's 
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1 different within that system from the other two individuals. 

2 MR. KLEINER: I'm going to mark this as exhibit number 

3 D-9C. 

4 Q Josh Pompey under ESD? 

5 A 1. 

6 Q Audrey Robinson? 

7 A 2-1. 

8 Q Madeline Mitchell? 

9 A 1. 

10 Q Regarding Edward Hoffman, you don't know? 

11 A Correct. 

12 Q I'm sorry, Madeline Mitchell is a 1, right? 

13 A Yes, it is. 

14 Q Now, based upon the amount of material there, could 

15 you tell us basically what the volume was like there for your 

16 review at the lab and how much material are we talking about 

17 from a physical evidence standpoint at the lab. 

18 A Are you talking about the actual evidence or are you 

19 talking about 

20 Q The testing itself. Was there two or three tested 

21 that you were looking at or many? 

22 A I see what you're saying. There were a number of different 

23 runs, if you will, or tests that were done on some of the 

24 ite~R. Some of the i t ems were only there once. Some were done 

25 a couple of times. 
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Q When you say some were run once, some were run a 

couple times, do you mean the same item could be run over and 

over again? 
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4 A 

5 

Yes. 

Q What's the purpose of that? 

6 A Sometimes you can have a sample that's too weak and you 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

can't see anything and you think I've got a lot more of it 

here. Let me concentrate that stain up and do it again. It may 

be in some situations like postmortem samples there tends to be 

a large amount of activity in postmortem blood samples, we 

believe, because of tissue breakdown. There's plenty of 

activity in tissues. When the tissues break down into the blood 

sample you get increased activity. That can be too strong. You 

want to dilute it a bit so that you get a readable result if you 

will. 

So there's a number of different reasons why things 

don't work. Sometimes the plate itself doesn't ork and you say 

well, I have to repeat this because there was something wrong 

with the conditions. Something is not working so I repeat it. 

Q Now, regarding the unknown results, so to speak, or 

the unknown evidence in this case, was there an area of 

concentration based upon your visit to the State of Hew Jersey 

of a particular piece of evidence in this case? 

24 A 

25 

You have to repeat that. 

Q Based upon your time in Hew Jersey and the amount of 
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1 testing that was done here on various pieces of physical 

2 evidence, and based upon the review of various documents from 

3 Dr. Bing and the State Police, was there a concentration on a 

4 few particular testing results? 

5 A Yes. We were interested, based on our discussions and 

6 

7 

8 

9 

10 

11 

reviewing Dr. Bing's notes, to look at the reference samples of 

course from the three individuals, particularly in the area of 

esterase D, PGM and PGMSUB type and then also comparison of 

those results with the results obtained in those systems on a 

knife, their item number thirty-two . 

O State Police number thirty-two? 

12 A 

13 

Correct. 

0 I'm just going to ask you, under the PGM for the 

14 knowns, can you tell us what your conclusions were based upon 

15 your review of the data and the photographs? 

16 A PGM in the conventional without the subtyping was for Josh 

17 Pompey. He was a 1. For Audrey Johnson it was inconclusive. 

18 

19 

THE COURT: Robinson? 

THE WITNESS: Excuse me, Robinson. Thank you, your 

20 Honor. 

21 

22 

23 

O Regarding Miss Robinson, regarding your 

interpretation of the State Police data as to Miss Robinson, in 

your report how did you desc ribe Miss Robinson's PGM result? 

24 A 

25 

Inconclusive or I NC. 

Q Do you have an indication in your report about a 
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discussion in this particular case about that particular PGM 

result of Miss Robinson or the various runs on Miss Robinson's 

PGM? 
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A Yes. It was shown in the notes that I saw that the PGM for 

that particular item was designated as a possible 1. From my 

review of the photographs you couldn't be absolutely sure 

whether it was a 1. The problem is it was an overloaded 

sample. There was far too much activity there and it needed to 

9 be repeated with a lot less application of sample. It was a 

10 typical result you see in a postmortem sample. 

11 Q Based upon the results that you saw at the State 

12 Police did you see in the archive documents a note of a possible 

13 l? 

14 A Yes. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Did you, in your particular report, indicate in any 

other way other than that it was a possible l? 

A Did I indicate or d i d I see anything? 

Q I'll rephrase the question. Was there any indication 

from your particular notes where you noted that the State Police 

results indicated on PGM a possible 1 for Miss Robinson? 

A Yes. 

Q Based upon what you saw, did you disagree with that 

archive finding on a possible l? 

A No. But I couldn't be sure of it. It needs to be 

repeated. 
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And Madeline Mitchell? 

MR. SANTULLI: I'm going to object to Mr. Kleiner 

3 filling in possible 1. 

4 

5 

6 

Q 

MR. KLEINER: I'll make a note on this. 

Is that based upon 

MR. SANTULLI: The testimony was it was inconclusive. 

7 He agrees it was inconclusive. Mr. Kleiner puts possible 1 up 

8 there. 

9 

10 was an 

11 

12 Q 

13 

14 

15 

16 

17 

18 Police. 

19 

THE COURT: The jury heard his testimony. He said it 

inconclusive result with a possible 1 showing up. 

MR. KLEINER: I'll put next to it "SP". 

Madeline Mitchell? 

MR. SANTULLI: I'm going to object. 

THE COURT: What does "SP" mean? 

MR. KLEINER: State Police. 

THE COURT: That's his testimony. 

MR. SANTULLI: That wasn't the testimony of the State 

THE COURT: The archive documents say that. It's 

20 there. The jury has heard enough testimony to understand what 

21 you mean. 

22 

23 A 

24 

25 A 

Q Madeline Mitchell on PGM? 

Also a type one. 

0 You don't know about Mr. Hoffman? 

Correct. 
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1 Q Tell us a little about PGMSUB, what the knowns were? 

2 A Josh Pompey was a 1+, 1-. Audrey Robinson was 

3 inconclusive. 

4 Q Madeline Mitchell? 

5 A 1+. 

6 Q Again we don't know a s to Mr. Hoffman? 

7 A Correct. 

8 Q I just want to ask you about the determination in a 

9 particular case where you have under the system a test where you 

10 can see a test for ESD, GLO and PGM in one system, is that 

11 right? 

12 A Yes. 

13 Q Can you tell us what it means when you have a 

14 part i cular unknown sample and you actually are able to interpret 

15 the results of an unknown in more than one of those systems, 

16 what does that mean from a serological standpoint? 

17 A The object of the exercise is obviously to, ~hatever piece 

18 of evidence you're looking at, whether it's a blood sample or an 

19 unknown bloodstain, is to get as much information as to the 

20 genetic profile, if you will, of that piece of evidence. 

21 If you do not obtain a result in anyone of those 

22 systems that doesn't negate the rest of it. In fact, in this 

23 particular GLO, which is remarkably unstable as an enzyme system 

24 quite often you don't no+ 
~--

suffic!ant activity in t hat to i>e able 

25 to make a determination. It's doesn't in any way negate 
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1 anything else that you get. They're all independent of one 

2 another. Sometimes they help to give that you some idea of 

3 whether something should be there. 

4 For example, if GLOI was there and no PGM was there 

5 you would be very suspicious because that's not normally the way 

6 it degrades. GLO would always go first followed by esterase 

7 and PGM but it doesn't in any way negate anything else that you 

8 have there. They are independent sy ems and you can interpret 

9 them separately and independently. 

10 Q Just regarding the known samples, does the fact 

11 someone could have typed these knowns for DNA under, whether it 

12 be PCR or RFLP, give us any indication of what the blood-typing 

13 is or the serological findings are of an individual? Is there 

14 anyway to do it that way? 

15 A No. Well, there is actually in terms of the ABO system 

16 there is a DNA system. We know where that's located and we can 

17 actually type the ABO system by a DNA process. t's a lot more 

18 cumbersome and time-consuming than doing a serological. It's 

19 not something that's done very routinely. 

20 Q Now, I'm just going to ask you if you could very 

21 briefly define to the jury what ESD, PGM and PGMSUB are, how 

22 they work together, how they don't work together. Give us a 

23 brief overview. 

24 A ThA F.SD ~nd DnM a~ra+.,...- ·-
- -· -~---- .... v une another. 

25 esterase is more unstable. The PGM we've gone over. It's 

'.l'he 
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1 basically, there's three types within the conventional. You can 

2 do that. You can then go on and do a separate test where you 

3 sub type. You change the conditions of the electrophoresis and 

4 sub type the PGM into its relative sub types. 

5 Q Now, regarding the results that you were able to see 

6 regarding the knife, did there come a t ime in this particular 

7 case that you were able to make certain conclusions regarding 

8 certain stains on the knife? 

9 A 

10 

Yes. 

Q Specifically how many stains from a number standpoint 

11 on the knife were basically tested based upon the archive 

12 documents and the photographs? 

13 A Five. 

14 Q Were these run more than once? 

Yes. 15 A 

16 Q Now, do you have a particular date? If you need to 

17 review the archive documents please do. Do you t. ave a 

18 particular date of a particular run in this particular case 

19 where you were able to achieve or interpret conclusively certain 

20 PGM results on the knife? 

21 A Yes. It was their group one system 90-15 and it was dated 

22 4-18, 1990. 

23 Q And in order to interpret these results what basically 

24 would you he looking a t as to the Polaroid photographs to 

25 determine whether somebody was a 1 or a 2-1 or something elae? 
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A You would just be determining the number and position of 

the bands, part icularly as they relate to some controls you 

would be running on the plate. 

0 Pursuant to that, could you just tel l us your results 

in this particular case regarding knife area one and knife area 

stain two on that particular date. 

A Okay. The results are such that the area one has no 

activity for esterase D and my interpretation is that the PGM 

type is a 2-1 on the PGM. 

In area two the ESD is a type 1 and t he PGM is a type 

2-1. 

0 What was the date for that? 

13 A That date was 4-18, 1990. 

14 

15 

16 

17 

18 

19 

0 Just regardi ng the archive documents you indicated 

your results but could you tell us what the archive documents 

indicate as to what the results were from the analyst. 

A All right. For area number one it was no r sult for 

esterase D and a possible 2- 1 for PGM. 

0 And area two? 

20 A Area two was a possible 1 for esterase ESD and a possible 

21 

22 

23 

24 

25 

2-1 for PGM. 

O Now, your results were on area number one, your 

conclusions based upon the i nterpretation of the photograph was 

on PGM aga i n? 

A 2- 1. 
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1 Q And on stain number two your conclusive results based 

2 upon your interpretation of the Polaroid photographs? 

3 A 

4 

PGM was a 2-1. 

Q Also, if you need to refer back to your notes or 

199 

5 report, specifically on stain number two on that particular day, 

6 

7 

8 

4-18-90, that particular testing, were you able to locate on the 

archive documents what the State Police were saying the ESD 

result was on the ESD of knife area two? 

9 A 

10 

Yes. Their documents show a possible 1. 

Q Based upon your review of the photogr aphs or the 

11 photograph of the ESD test on 4-18-90 did you come to a 

12 definitive conclusion as to whether there was an ESD result you 

13 could report out? 

14 A Yes . I felt the ESD of that particular area was a type 1. 

15 That's on area two. And no result from area one. 

16 Q So from the standpoint of the State Police lab on area 

17 one, 4-18-90, their result was in the archive do uments? 

18 A They said no result and I would agree with that. There's 

19 just no activity that you can call. 

20 Q I've listed up here PGMSUB. Can you just tell us just 

21 briefly the difference between PGM, PGMSUB what we're dealing 

22 with here. 

23 A What you're dealing wi t h is a different system. It's an 

24 individual system. Once you have your PGM you c a n go on and do 

25 a PGMSUB type. Obviously wanting to differentiate anything 
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that's type 1, you want to break that down further, if you can, 

between the three types within the PGM system. You're using a 

different set of conditions to run the PGMSUB type. 

Q In the origination of PGM testing was the PGMSUB 

testing available? 

A No. 

Q When did that basically come about? 

8 A It was discovered around about 1974, '75, somewhere in 
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9 there. And we have been doing PGMSUB typing -- PGM typing since 

10 the mid sixties. 

11 Q Regarding PGMSUB testing results, is this an 

12 independent system of PGM? 

13 A No. It's not independent of it. For example, you can't 

14 have a PGM 1 giving you a sub type of 2+, l+. It's got to be 

15 either a l+, l +,1- or 1-. You can't mix them. 

16 Q I'm going to ask you regarding stain number one as far 

17 as the PGMSUB result that was reported out in th archive 

18 documents, can you tell us what that was? 

19 A Stain number one, what the archive said was that they had 

20 no result. 

21 Q And your conclusions? 

22 

23 

24 

25 

A And my conclusions was it was inconclusive. 

THE COURT: Does t hat have the same meaning? 

THE WITNESS : No. No result means -- no result should 

mean they didn't have any activity but maybe not because there 
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l is some activity there. Inconclusive to me means there was 

2 activity but there was not sufficient detail to make a 

3 conclusive call. 

4 Q Now, regarding a State Police result on knife area 

5 two, same day, 4-18-90, was there a result indicated in the 

6 archive documents as to the PGMSUB test on that day? 

7 A 

8 

On stain two? 

Q Yes. 

Yes. It was a PGM l+. 9 A 

10 Q Can you tell us what your conclusions were based upon 

11 your review of the photograph for the PGMSUB test on that 

12 particular date? 

13 A Well, it looks like there's a l+ band there. That's 

14 certainly true. Now, whether any of the other bands are lost 

15 it's not clear whether that's possible or not. The activity 

16 not very strong so we know that some of the enzymes, the two 

17 minuses and the one minuses are not as stable as the plus 

18 bands. So when you have, for example, 2-1 or a 2-, 1+, for 

is 

19 example, you can end up with a 1+ but no 2-. So you have to be 

20 real careful about interpreting the PGMs on their own. 

21 MR. KLEINER: Judge, at this time I'm moving into 

22 another area. 

23 THE COURT: We'll take a break. We'll see you 

24 tomorrow morning 8:30. 

25 (No jury.) 

201 



colloquy 

1 MS. PEIFFER: Who's the next witness? 

2 MR. KLEINER: Dr. Bing. 

3 MR. SANTULLI: we have a pending motion. 

4 MR. KLEINER: I know they gave us a motion. There are 

5 certain materials I need to get out tonight. I don't think the 

6 issue is going to come up on Thursday. Dr. Bing has done a lot 

7 of work on this case. Probably the direct would take a day 

8 based on the last testimony if not longer. I don't think that 

9 issue is going to get dealt with. 

10 MR. SANTULLI: Obviously I don't want him to mention 

11 those areas. 

12 MR. KLEINER: I might be able to do some oral argument 

13 on it tomorrow. It's very brief. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Proceedings concluded for the day.) 

* * * 
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Wraxall - direct - Kleiner 

1 February 19, 1998. Judge Meehan. State v. Josh Pompey. 

2 St. v. Josh Pompey, 2-19-98 

3 M 0 R N I N G S E S S I 0 N 

4 (The following is heard outside the presence of the 

5 jury.) 

6 

7 B R I A N 

8 stand. 

THE COURT: Mr. Wraxa ll, you can take the stand. 

W R A X A L L, previously sworn, resumes the 

9 (The following is heard in the presence of the jury.) 

10 THE COURT: Continue, Mr. Kleiner. 

11 DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

12 0 Mr. Wraxall, when we left off yesterday, I believe 

13 that we had been discussing some of your findings on exhibit 

14 number D-9C. I had asked you some questions about the results 

15 that you found on stain number two on the knife on April 18, 

16 1990 from your review of the records at the State Police. 

3 

17 I believe yesterday you testified that vour conclusive 

18 results on ESD was that stain number two was a 1 on ESD? 

19 A Yes. 

20 0 A 2-1 on PGM? 

21 A Yes. 

22 0 And a 1+ on the PGMSUB? 

23 A Yes. 

24 0 Now, I think you had mentioned a little about this 

25 yesterday, about how these two resulting, the l+ on PGMSUB and 
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1 the 2-1 on the PGM, how these results pair with each other or 

2 how you can explain these results if you can. 

3 A Yes. As I explained yesterday if you have a 2-1 you're 

4 expected to get a 2-1 type when you do a sub type, so it would 

4 

5 either be a 2-, l+; a 2+, 1-; a 2+, l+; or a 2-, 1-. You can't 

6 have a PGM l+ from a 2-1. You've got t o have it consistent with 

7 one another. 

8 Now, this is an inconsistency between the PGM itself 

9 and the PGMSUB type. So what is the possible explanations for 

10 that? There's two really that you have to look at. Because the 

11 PGMSUB type is a separate test it's done on a separate piece of 

12 the bloodstain or whatever material, then the possibility is 

13 that you're having two different parts of a bloodstain. 

14 If you have a mixture, for example, then the first 

15 time you do it you might get one typing and then the second time 

16 you might find a different part of the bloodstain which is, in 

17 fact, not -- if you imagine a mixture of two blo ds, say A and 

18 B, then the first time you do it you pick up a majority of A. 

19 The second time you do it you pick up part of B. That's one 

20 explanation for that. 

21 The other one, which I briefly touched on yesterday, 

22 and that is that the minus fractions of a sub type are always 

23 more unstable than the positive ones or the plus ones. So if 

24 you would have a 2 - 1+ then that 2- potentially i s more unstable 

25 and because o f the weakness of the stain that I observed then 
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1 the possibility would be the two minuses disappear and you don't 

2 have enough activity there for it to be determined when you do 

3 the sub type. 

4 

5 

6 

7 

8 

9 

10 

0 If I understand your testimony, when the ESD and PGM 

is run it's not run on the same gel or the same plate as the 

PGMSUB test? 

A Correct. The ESD and PGM are run for the same piece of 

blood stain. There's also a GLO, which we talked about, but all 

those results were negative so we haven't talked about that but 

they're all run at the same time. When you go to the PGMSUB 

11 type you go to a completely different bloodstain. You do a 

12 completely different test. 

13 0 Now, based upon the results that we have in front of 

14 us, did you draw certain conclusions based upon this data that 

15 we have here? 

16 A Yes. 

17 

18 A 

19 

O Do you have that in your report? 

I do. 

Q If you need to refer to it please do. 

20 listed three conclusions? 

21 A 

22 

Yes, I did. 

O Tell us what those conclusions were. 

I think you had 

23 A The first conclusion is we're just looking at area one from 

24 the knife of item 32. My conclusion would be based on the 

25 results that I observed that the blood could not have originated 
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1 from either Madeline Mitchell, Josh Pompey or Audrey Robinson 

2 but that's assuming that she is a PGM 1. 

3 The second conclusion was the results from the blood 

4 on area two of the knife indicates a mixture from at least two 

5 donors as a PGM two one cannot have a sub type of l+ but of 

6 course the other possibility i s, as I mentioned, it could be 

7 that the 2- would be lost if that -- if that's what the type 

8 was. 

9 However, because the Esterase D and PGM typing is 

10 analyzed at the same time one of the donors is somebody other 

11 than Madeline Mitchell, Audrey Robinson or Josh Pompey. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q So based upon your results in this particular case can 

you tell us whether or not, based upon your conclusions, whether 

or not there is quote one quote an unknown present on the knife? 

A Yes. If there is a PGM 2-1 from what we can tell, although 

we don't know conclusively what Audrey Robinson is, then there's 

somebody else other than certainly Josh Pompey or Madeline 

Mitchell on there, and if then you assume that Audrey Robinson 

is a type 1 then she would be eliminated too as a donor. 

Therefore, there's somebody other than that. 

Q Now, you also had on number three just a general, an 

approximation of the population that could be a PGM 2-1 and an 

ESD l? 

A Yes. That occurs approximately twenty- eight percent of the 

population. That means about one in four people would have that 
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profile, which would be an Esterase D 1 and a PGM 2-1. 

Q Now, regarding the known samples, does your report 

deal in any way with your interpretation of the known samples 

and what your protocol would be regarding this? 

A In terms of getting -- in terms of the known samples, yes. 

I assume you're talking about t he fact we do not know what 

7 Audrey Robinson's PGM type is. My recommendation would be that 

8 that blood sample be reviewed and attempts made to obtain a PGM 

9 type. 

10 

11 A 

12 

Q Did your report indicate that? 

Yes, I believe so. 

Q Did your report indicate a desire to test all of the 

13 known samples including the four, that being Mitchell, Pompey, 

14 Hoffman and Miss Robinson as far as generally in your report? 

15 A Yeah. What I said was that that I recommend that a frozen 

16 bloodstain, which is normally prepared from the blood sample 

17 from these individuals inc luding Audrey Robinson e submitted 

18 for PGM typing along with any other known blood samples from 

19 this case. If there are other people thought to be involved 

20 they would be ones that would need to be typed. 

21 

22 A 

23 

24 

25 

Q To your knowledge was such a request made? 

Yes. 

Q Was such a request objected to by the State? 

MR. SANTULLI : Objection, Judge. 

THE COURT: sustained. 

7 
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1 0 Now, regarding the ESD result s on Miss Robinson you 

2 had indicated she's a 2-1, is that correct? 

3 A 

4 

Correct. 

0 You've already indicated on stain number two of the 

5 knife that there's a l? 

6 A 

7 

That's right. 

0 So based upon that Miss Robinson, since she's a 2-1, 

8 this certainly doesn't line up with the result on the knife? 

9 A That's right. Just looking at the Esterase D alone that 

10 shows a 1 type, then that cannot be certainly Miss Robinson 

11 because we do know her Esterase D type which is a 2-1. 

12 

13 

14 

0 Thank you. 

MR. KLEINER: No further questions. 

THE COURT: Cross. 

15 CROSS EXAMINATION BY MR. SANTULLI: 

16 0 You mentioned the words "assumed" when you discussed 

17 your conclusions? 

18 A Yes. 

19 0 Have you ever seen The Odd Couple, by the way? 

20 A The Odd Couple? 

21 MR. KLEINER: Objection. 

22 THE COURT: Sustained. 

23 0 When you assume you can basically come to any 

24 conclusion you'd l!ke baeed upcn whQt Goowuptiufi yuu come up 

25 with, isn't that right? 

8 
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A Of course. That's obvious I would have thought. 1 

2 

3 

Q And in this case part and parcel of your conclusion is 

certain assumptions, isn't that right? 

4 A Yes. That applies in most of the conclusions we might draw 

5 

6 

7 

8 

9 

10 

11 

12 

13 

in many of these cases. 

Q Well, you assume something a bout Audrey Robinson in 

order to come up with your conclusions, isn't that right? 

A Well, yes, because the type was not conclusively drawn on 

PGM. 

Q Well, Mr. Kleiner wrote in "possible l" over here 

under PGM, isn't that right? 

A Yes, he did. 

Q That wasn't your conclusion. 

14 A That's correct. 

15 

16 

17 

18 

19 

20 

21 

Q In fact, the State Police, and you know based upon 

their final result, calls the possible 1 inconclusive, isn't 

that right? 

A They do. But actually one of their notes even suggests 

that it is a 1 without the possible in front of it. 

Q First of all, you weren't here for all the testimony 

in this case, is that right? 

22 A 

23 

That's correct. 

Q So if there was testimony about a transcription error 

24 vou wouldn't know about it? 

25 MR. KLEINER: Objection. The person who testified in 
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1 this case was not the person who wrote the 1 in on the archive 

2 documents and the State never produced that witness. 

3 THE COURT: I'll allow the question which is 

4 self-answering anyway. He wasn't here when the other people 

5 testified. 

10 

6 Q You weren't here for that type of testimony, were you? 

7 A 

8 

That's correct. 

0 Let's assume something right now, since we're talking 

9 about assumptions. Let's assume that that was either a 

10 transcription error or that somehow that was corrected in a 

11 later report. 

12 

13 

14 

15 

MR. KLEINER: Objection. Stated previously, Judge. 

THE COURT: I'll allow the question. It's a 

hypothetical. 

Q Let's assume that. Their possible 1 or 1 in their 

16 final report, according to the State Police they called the PGM 

17 of Audrey Robinson inconcl usive, isn't that righ ? 

18 A 

19 

Yes, they did. 

O And when you did your independent review of the 

20 Polaroids, of the test results in this case, you agreed that it 

21 was inconclusive? 

22 A Yes, I did. 

23 Q So to put a possible 1 here is a little misleading, 

24 isn't that r i ght? 

25 A No. That's an actual entry that was made in the archive 
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l documents. It says possible 1. 

2 O But you weren't here for the testimony? 

3 

4 

5 0 

MR. KLEINER: Objection. Asked and answered. 

THE COURT: It's been asked and answered. 

Your independent conclusion as to PGM for Audrey 

6 Robinson was what? 

7 A 

8 

That it was inconclusive. 

0 So this would be your accurate review of the plate 

9 from the Polaroid as to the PGM of Audrey Robinson? 

10 A That's correct. Based on my review of the State Police 

11 documents. That's correct. 

12 Q so if we don't assume that Audrey Robinson is a 1 and 

13 we use your conclusion that it was inconclusive, then your 

14 conclusions fail that you've just testified to? 

15 A Yes, but there's a very easy way of resolving that. You 

16 have the blood sample. It is not that the blood sample from 

17 Audrey Robinson is degraded or weak and cannot b fl tested. It 

18 can simply be tested. 

19 0 Well, do bloodstains last eight years? 

20 A Yes. If they're frozen, absolutely. 

21 0 And you've done samples of that nature? 

22 A Yes. I have them in my own freezer. 

23 0 But you don't know what the actual PGM is of Audrey 

24 Robinson, is that correct? 

25 A No, we don't. There's no question. We do know --

11 
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Q You 1 

2 

3 

MR. KLEINER: I ask that the witness finish his answer. 

THE COURT: Finish your answer. 

4 A 

5 

Thank you. I've lost my train of thought. 

Q Well, maybe I'll ask another question. I'm sure 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

you'll get it back. Or else we'll go back to assuming again. 

MR. KLEINER: Objection. Argumentative. 

THE COURT: Mr. Santulli, just ask questions. 

Q Mr. Wraxall, to this day you don't know that if you 

rerun the frozen stain that you would get any result for PGM for 

Audrey Robinson, isn't that right? 

MR. KLEINER: I'm going to object to this line based 

upon the State's objection to allow us to test the sample. 

THE COURT: This report only came in after the trial 

started. You could have done it a long time before. The case 

has been around for eight years. Don't tell the State you give 

17 a report in October, they should have done somet ing. That's 

18 improper. 

19 MR. KLEINER: With all due respect, the State didn't 

20 turn over archives or photographs for seven and a half years. 

21 THE COURT: They were available if requested so -- I 

22 also advice the jury I have not allowed any reports in after 

23 this trial started. Nobody will do any more testing as of 

24 October. That was the rule when this trial started. 

25 Q Mr. Wraxall, even assuming, using that words again, 
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1 that another test was done on the blood of Audrey Robinson, 

2 there's no guarantee that you're going to get a PGM result, that 

3 it just as well could be inconclusive time and time again, isn't 

4 that right? 

5 A There's no guarantee on any sort of evidence, particularly 

6 if it's old, that you're going to obtain a result. However , y ou 

7 won't really know that until you do it. 

8 Q Well, let's talk about some of the things we do know 

9 about this case. First of all the blood of Audrey Robinson is a 

10 postmortem sample, isn't that right? 

11 A 

12 

13 A 

That's my understanding, yes. 

0 What is postmortem sample from your understanding? 

That it was taken postmortem, that it was taken after the 

14 person was dead. In other words it's not a fresh blood sample 

15 taken out of the arm of a living individual. 

16 Q And isn't it true that postmortem samples have a 

17 greater capacity to degrade and to have inconclus l ve results 

18 when they are tested, yes or no? 

Yes, they do. 19 A 

20 O And isn't it true that frozen samples kept seven 

21 years, six years, eight years are more likely than a fresh 

22 sample just taken from a live person to be degraded so that a 

23 

24 

25 

sample will not be having an actual result? 

A I don't think I can answer it yes or no. 

O Well, answer it anyway you want. 

Yes or no? 
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1 A All right. A postmortem sample, particularly the one that 

2 I observed in this case, it's very typical of postmortem samples 

3 where they have a very increased activity particularly in the 

4 PGM. We believe this is from breakdown of tissue and it is not 

5 unusual to see postmortem samples that have a very high activity 

6 of PGM enzyme, particularly in comparison to a fresh blood 

7 sample, so a postmortem sample can have very much more 

8 postmortem activity than a fresh blood sample. That's what I 

9 observed in this case. Therefore, if you have a large amount of 

10 enzyme activity to start with the chances of it disappearing are 

11 a lot less than with a fresh blood sample. 

12 0 Bottom line la that baaed upon the data that we had 

13 before us and based upon your own conclusion that the Audrey 

14 Robinson PGM is an inconclusive, you cannot come to a scientific 

15 reliable conclusion to exclude her from any of the samples that 

16 you looked at, isn't that right? 

17 A Yes, you can. From stain two you can exclu e her because 

18 of the Esterase D 1. 

19 0 You said that could be a mixture then, is that right? 

20 A There was no evidence of mixture with her, because if there 

21 was an evidence of mixture evidence of mixture on the 

22 Esteraae D then you would see some evidence of the Eateraae D, 

23 2-1, and you don't see that. 

24 Q Didn't you say at least that there's a mixture for 

25 this stain? 
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A It indicates one of the possibilities for that stain is 

that there's a mixture there because of the 1+ and the 2-1 not 

corresponding to each other. That's one of the possibilities. 

Q Well, this is a scientific -- if this were a single 

source this would be a scientific impossibility, is that right? 

A If it was a single source the PGM assuming, again using 

that word, but assuming there's plenty of activity and that 

we're dealing with a fresh blood sample, that's an 

9 impossibility. The 2-1 and the 1+ do not go together. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Absolutely. 

Q And so, wouldn't it be fair to call thi s inconclusive 

since it's a scientific impossibility to have the 2-1 and the 

1+? 

A No, it's not fair. There are other explanations as I've 

already given. 

Q One of your explanations is that it's can be a 

mixture, right? 

A Yes. 

Q And you don't know how many people would have 

contributed to the mixture, is that right? 

A Correct. 

22 0 

23 right? 

You could get a 1+ from Madeline Mitchell, isn't that 

24 A 

25 

Yes, you could. 

Q You could get the 1 under ESD from Josh Pompey? 

15 
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You could. 1 A 

2 Q So if it's a mixture you can't exclude Josh Pompey and 

3 Madeline Mitchell, isn't that right? 

4 A You can or cannot? 

5 Q Cannot. 

6 A That's correct. If there's a mixture there then yes. I 

7 mean but then again, as you pointed out, you don't know how many 

8 people are in the mixture. Is it two people in the mixture, is 

9 it three people, is it's four? 

10 Q You don't know? 

11 MR. KLEINER: Objection. I'd ask that the witness be 

12 allowed to answer the question. 

13 THE COURT: I don't think there was a question pending 

14 at the time. 

15 

16 A 

17 

Q I'm sorry, did you finish? 

Yes, I did. 

Q So that either this is a scientific im ossibility, 

18 and, therefore, we should call it inconclusive, or it's a 

19 mixture, isn't that right? 

20 A No. There's another possibility, and that is, as I've 

21 explained to you before, that could be a single source, whereby 

22 the 2- has been lost in the PGMSUB type. It still could be a 

23 single source. 

24 Q You can' t e~clude that Josh Pomp~y i• part of this 

25 mixture? 
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A If you again assume that there's a mixture then you 

probably can exclude most people as being part of that mixture. 

Again we don't know how many people are in a mixture and that's 

where it becomes much more difficult when you deal with 

mixtures. 

Q Basically your conclusions are based upon certain 

7 assumptions that you make? 

8 A 

9 

Yes indeed. 

Q And if you make other assumptions that may be just as 

10 valid you could include Josh Pompey, Audrey Robinson, Madeline 

11 Mitchell, isn't that right? 

12 A Or anybody else. 

Q Basically your testimony isn't worth much unless we 

can somehow get beyond the assumptions that have to be made? 

17 l 

13 

14 

15 

16 

17 

18 

A We're working with what we have. If you can get beyond 

some of those assumptions like doing more work on Miss Robinson, 

then maybe we won't need to make the assumptions 

Q You've done some study and work on DNA, is that right? 

19 A Yes. 

20 Q Would it be fair to say that DNA is a more sensitive 

21 system than either of these isoenzymes up there? 

22 A 

23 

Yes, it would. 

Q Would you explain to the jury what it means to be more 

24 

25 A What it means to be more sensitive is that you can pick up 
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1 smaller quantities of material and get a result. For example, 

2 if you had a b l ood spot just about the size of, just bigger than 

3 a pinhead, you would be able to find DNA activity on there and 

4 do some typing on that. But unlikely you would be able to do 

5 any of the enzyme systems like ESD. It's more sensitive because 

6 you need less material to deal with to get DNA results. It's 

7 also a lot more stable too than some of these enzymes. 

8 0 Would you explain what that means, that DNA is more 

9 stable. 

10 A What it means, for example if I have a bloodstain -- I've 

11 done bloodstains for DNA that are twelve yea rs old . No problem 

12 with getting activity from a reasonable size bloodstain. That 

13 same bloodstain would not have any PGM activity or Esterase D 

14 activity if it had ~een kept at room temperature for that length 

15 of time. 

16 

17 

18 

19 

20 

21 

22 

23 

0 What is more discriminating, DNA or the isoenzyme 

systems as portrayed there ? 

A In general some of the DNA systems are more 

discriminating. It depends on what you're talking about. If 

you talk about individual systems, some of the systems within 

the DNA that we can utilize right now is less discriminating 

than PGM. Some of them are more. 

O Let's assume polymarker, which deals with more than 

24 one l oc i ; more than one separat e system. Is tha t five or six? 

25 A It's five ge netic markers within the polymarker system but 
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1 each of those individual systems, if they were done 

2 individually, are less discriminating than PGM. 

3 THE COURT: What about the five of them? 

4 THE WITNESS: The five in the polymarker? They have 

5 five different abbreviated names. They start off with --

6 THE COURT: Is that more or less discriminating? 

7 THE WITNESS: If you put the five together, I suspect 

8 they would be more discriminating but you're looking at five 

9 markers as opposed to one. 

10 Q In general DNA including polymarker would be more 

11 discriminating? 

19 

12 A Absolutely. As I say, first of all it's more sensitive and 

13 more discriminating. If you do a number of those markers 

14 altogether, sure. 

15 Q Now, if we look at your conclusions based upon those 

16 assumptions that you made in looking at the State Police results 

17 you don't find Audrey Robinson's blood on the kn fe at all, do 

18 you? 

19 A 

20 

That's correct. 

Q But that's based upon the assumptions that you 

21 made, right? 

22 A Yes. If you're assuming that she's a PGM 1, sure. 

23 Q But your conclusion is it's inconclusive so you don't 

24 know? 

25 A Yes, because as I mentioned many times there's insufficient 
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1 data for me to make any conclusion from that particular sample 

2 but there is plenty of activity on that sample. 

3 Q Now, given the results that you looked over at the 

4 state laboratory -- first of a l l, when did you first get 

5 involved in this case? 

I believe in early October or mid- October of '97. 

20 

6 A 

7 Q And when did you first see any materials regarding the 

8 case? 

9 A October the 24th when I received the materials from Mr. 

10 Kleiner. 

11 Q When did you write your final report? When is it 

12 dated? 

13 A November the 4th. 

14 Q Okay. And you're aware at least opening statements in 

15 this case took --

16 MR. KLEINER: Objection, your Honor. 

17 THE COURT: You can ask. Go ahead. 

18 Q Are you aware that opening statements took place in 

19 this case beginning November 5th, the next day? 

20 MR. KLEINER: Judge 

21 THE COURT: Does he know it or not? 

22 THE WITNESS: I don't know. 

23 Q Now, you indicated that you went up to the State 

24 Police laboratory to look at their original documents, is that 

25 right? 
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2 
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5 
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Yes. 

Q Okay. What day did you go up to the State lab to do 

October the 29th. 

Q Who was present did you say yesterday? 

Mr. Kleiner, yourself, Investigator Carlos Rodriguez, the 

7 lab director Mr. Tungare, and Herbert Heaney. 

8 Q And when you were there what opportunities did you 

9 have to look at the documents? 

10 A 

11 at. 

12 

Whatever documents that were made available to me I looked 

0 Did you request to look at every original document 

13 pertaining to this case? 

14 A Yes. 

15 MR. KLEINER: Objection, your Honor. Getting into 

16 legal decisions of what we were entitled to see or weren't 

17 entitled to see. 

18 THE COURT: The question is what did he request. 

19 That's a fair question. 

20 A I requested to look at any of the serology reports and 

21 notes associated with this case. 

22 Now, when I asked for that specifically, I was under 

23 the understanding when I got there that this would be made 

24 available. I don't know that I made a specific request on that 

25 date. 

21 
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1 Q You spoke to Herbert Heaney who ls one of the forensic 

2 scientists at the laboratory? 

3 A 

4 

That's correct. 

Q And you spoke to the director of the entire lab, Ajit 

5 Tungare? 

6 A 

7 

That's correct. 

Q And you asked them certain questions about the manner 

8 and how certain forms were filled out and tltlngs of that nature? 

9 A Yes, so I had some understanding of how their system 

10 worked. Sure. 

11 Q And they were forthcoming. They answered your 

12 questions? 

13 A 

14 

Oh, absolutely. 

Q Did anyone attempt that you could see to hide or 

15 dissuaded you from looking at the documents in this case? 

16 A No. 

17 

18 

19 

20 

Q And, in fact, weren't you permitted to look at 

original documents that did not pertain to this case in order to 

ascertain if there was something missing that had been given to 

you? 

21 A 

22 

Yes. That's correct. 

Q Can you explain to the jury how that worked and how 

23 that happened. 

24 A When I received the documents, as I explained to you 

25 yesterday, a l ot of the documents were involved in forms that 
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1 had been filled out by the analyst for doing these different 

2 types of testing that they were doing. Part of those forms, 

3 when I receive copies of them, sections of them were blocked 

4 blacked out because it was told to me that was other cases that 

5 they had been doing at the time not connected with this case. 

6 They allowed me at the laboratory to see those 

7 original documents to make sure none of the blacked out areas 

8 were actually associated with this case. 

9 Q What were you able to ascertain once you were able to 

10 do that? 

11 A I was given access to the documents and I was satisfied 

23 

12 that as far as I could see that everything that had been done in 

13 this case -- everything that had been done in this case, the 

14 documents pertaining to that I was shown. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Were you also looking -- I believe they were in two 

binders, is that correct, the original documents in this case? 

A I can't remember if they were in two binders or four 

binders. They had a system set up with loose leaf binders where 

the papers or the documents were put into those binders. 

Q So you had access to what they showed you and you were 

able to flip from one book to the other? 

A Yes. 

Q During the course of the time that you were at the 

laboratory, you said you looked at the original Polaroids, is 

that right? 
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l A Correct. 

2 Q And did anybody put a time limit on you that said you 

3 can only look at these for five minutes or ten minutes or 

4 anything like that? 

5 A No. No. 

24 

6 Q Were you able to look at them until you were satisfied 

7 basically? 

8 A I was allowed to look at them but in this type of work it's 

9 really not enough to look at them once. You need to be able to 

10 review them particularly when you're writing a report. I'm 

11 writing a report here based on something I see several days 

12 before. 

13 

14 A 

15 

16 A 

17 

Q You did take notes, is that right? 

Yes. 

Q And you did look at the originals once again yesterday? 

I did. 

Q Did anything change as a result of you looking at the 

18 books yesterday? 

19 A Not very much. They were as I remembered. The intensity 

20 of some of the banding I could not remember. That's why I 

21 

22 

23 

wanted to look at them. 

Q Does that change any of the conclusions based on the 

assumptions you made here today? 

24 A 

25 

No. Not. really. 

Q I'm sorry? 
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1 A Not really. 

2 Q When you say not really I need to have --

3 A It's a vague sort of question. It doesn't change my 

4 opinion. I looked at those yesterday. I wanted to look at the 

5 activity that was there. I had not fully thought about the 

6 PGMSUB type and what those poss ibilitie s were so I wanted to 

7 look at the activity of that PGM 1+ to see if it was very strong 

8 and it's not . 

9 Q When you were at the laboratory and looking at the 

10 original documents you had the Polaroids right next to the 

11 original documents, is that right, the way the system is set up? 

12 A Yes. They were stuck on the back of the adjacent page. 

13 Q So you had everything that you needed up at the 

14 labor atory on that day, is that right? 

15 A As far as I could tell. It was based on what they gave 

16 me. I didn't see anything different from what I had in my notes 

17 to what they had from what I can recall. 

18 Q You had been given copies of we're calling them 

19 archive. Whatever the laboratory name for them are but we're 

20 calling them archive. You know what I'm talking about when I 

21 use that term? 

22 A Yes. 

23 Q You were given copies at least of the documents prior 

24 to you going t o t h~ l ab, 

25 A That's right. 
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Q Now, when you testified yesterday you indicated that 

the best thing to look at when making a call on the PGMs, ESDs, 

PGMSUBs is the actual plate itself? 

4 A Yes, that's true. 

5 

6 

7 

Q Can you explain to the jury what the plate looks like 

and how one would go about maki ng an i nterpretation from the 

plate itself. 

8 A Yes. The plate, as I explained to you, is a thin layer of 

9 gel. It's normally on a plate, either about nine inches by six 

10 inches or nine inches by nine inches depending on what size 

11 they're using. The blood samples and the stains are actually 

12 put into little slots within the gel and the electricity is 

26 

13 passed through it for a predetermined time. You then put on the 

14 top o f that what is called an overlay, which is a development, a 

15 reaction, a mixture that allows the bands to come up, as I 

16 explained to you yesterday. They are not instantaneous. They 

17 come up over a period of time. You put them in at thirty-seven 

18 degrees is the temperature this is incubated at. Within about a 

19 half an hour or so you might start to see some activity and that 

20 increases with time to around about an hour, hour and a half. 

21 If the samples are very weak you can leave them 

22 overnight in some instances and read them the next morning. 

23 You then take that plate when you think it's at a 

24 point where you want to read it and put it on to a light box. 

25 That's just a box with a light behind it rather like a view box 
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l for looking at photographs and you read the results from that 

2 plate. 

3 The Polaroid is then taken at a particular time, and 

4 if, in fact, it's not at optimal then you might not even see 

5 activity from that Polaroid which you would see, you know, on 

6 the actual plate itself. So t he best way to read those is they 

7 should be read at the time when you think they are optimal and 

8 then you can read the results and log them. 

9 I don't know if that's done in this case. But that's 

10 the way I would do it. That's the way I think is the best way 

11 to do it. 

12 Q So would you say the best way would be to actually 

13 look at the plate itself? 

Always. 14 A 

15 Q Now, the Polaroids that you looked at were basically 

16 the second best thing that's available? 

Yes. 17 A 

18 Q And would it be fair to say that if xeroxes were made 

19 of the Polaroid or somehow that was recopied, that some 

20 resolution might be lost in the translation of the original 

21 

22 

Polaroid? 

A Absolutely. What we do, there are two ways you can do 

27 

23 these now. One is to take another copy of a Polaroid and that's 

24 fairly good and we do that in our discovery requests when people 

25 want discovery stuff. Those normally are fairly good. There's 



Wraxall - cross - Santulli 

another way in which you can do it with a laser Xerox which it 

does incredible resolution. 

28 

Q Would it be fair to say the best way is to look at the 

original Polaroid? 

5 A Well, if you can't look at the plate certainly then a 

6 Polaroid is better but you can still l ook at, particularly with 

7 some of these I saw there is some very good activity on them so 

8 copies would have been fine. 

9 0 When Polaroids are taken the banding patterns, the 

10 spaces in between bands are not necessarily the same as one 

11 would have on the plate itself, is that right? 

12 A The banding pattern is there. I think what you're looking 

13 

14 

15 

16 

17 

18 

19 

20 

about, particularly on an overloaded sample there's such an 

amount of activity that the camera did not distinguish between 

one area and another. It's just a blob or a smear. In most 

cases if the separation is good enough then you should be able 

to take it with a Polaroid. 

Q What I'm talking about is the plate itself may be 

eight inches long or somewhat in that area and the actual 

bandin9 may be spread out over a period of say four inches or 

21 so. Is that right? 

22 

23 

24 

25 

A Well, I think what you're talking about is if you have a 

camera that doesn't cover the whole plate you have to take two 

photographs. Is that what you're saying? 

0 What I'm talking about some cameras sort o crop the 
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1 larger image into a smaller. 

2 A 

3 

That may be so, yeah. 

Q Did you know if that was done in this case? 

4 A No. 

5 Q Okay. 

6 A It's probably less than l i fe size but with those types of 

7 gel sizes even in my laboratory it's about a three-quarters to 

8 one. It's not full life size. Sure. 

29 

9 Q And the Polaroid may at some point distort the banding 

10 separation pattern from what it was on the plat e itself? 

11 MR. KLEINER: I'm going to object to the form of the 

12 question. It's in hypothetical form. He should indicate it's 

13 in hypothetical form. 

14 MR. SANTULLI: It's in hypothetical form. 

15 A Hypothetically that might happen but I have not seen that 

16 in any of the Polaroids I've taken myself or that I've 

17 reviewed. 

18 Q Okay. Now, when you were up at the State Police 

19 laboratory, you also looked through the books and attempted to 

20 make a determination as to whether there were any P-30 results, 

21 is that right? 

22 A Yes. 

23 Q Now, what are P-30 results or testing? What does that 

24 mean? 

25 A P- 30 is a specific protein that's found only in seminal 
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1 fluid. It is used, we can make an antibody to that protein and, 

2 therefore, it gives us a specific test for the presence of 

3 semen. It's used in two ways. It's used for when you have 

4 aspermic semen, which is reasonably common within our field 

5 that you see this. The normal confirmatory test for semen is 

6 the presence of spermatozoa. If that's not there you can run 

7 this P-30 test. If there is semen there and it's aspermic then 

8 you will get a positive result. 

9 It can also be used for quantitating the amount of 

10 semen that is present. It's done, the test is done in two 

11 ways. It's done by both by methods of electrophoresis that are 

12 different from one another. One is using what is called 

13 cross-over electrophoresis. It's simply punching two holes in a 

14 Jell-O like material, putting the extract of your evidence stain 

15 in one and this antiserum in the other and running electricity 

16 in between. If it's positive you get a precipitin band and it's 

17 a precipitant that can be stained out. 

18 The other method is using rocket electrophoresis which 

19 basically you put the antiserum into the gel material, put the 

20 evidence stains in holes punched into that Gel and again pass 

21 electricity and you get a series of rockets and the height of 

22 that rocket is proportional to the amount of semen that's 

23 present. That latter one is not the way they were doing it at 

24 the State Police. 

25 Q They were using the first method? 
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It's called cross-over electrophoresis. 
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Q And you looked at their notebooks with P-30 results in 

them? 

A Yes. 

Q Can you explain to the ladies and gentlemen of the 

jury what results you saw regarding P- 30. 

A I have to go back to my notes. I think they're back here 

if you just bear with me a minute. 

9 I saw two plates, one dated 3 either 20 or 30, 1990 

10 and one dated 3-21-90, so I assume they were done consecutive 

11 days. 

12 

13 A 

14 

0 And what was the result? 

The results were on items number eighty-four 

0 Did you know what that item was? 

15 

16 

A I believe it was either the vaginal, oral or anal swab. I 

understand there were three swabs in there. That was just done 

17 twice. As far as I can tell it was only that one sample that 

lS was run. 

19 Q It would be number eighty-four? 

20 A Whatever number e i ghty-four is. We can look that up if 

21 necessary. 

22 

23 A 

24 

25 A 

0 Okay. 

I believe it's the vaginal swab. 

Q I believe it is too. I want you to tell me. 

I'll need to look it up. Hang on a minute. 
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1 0 Unless we can stipulate to it. If I showed you the 

2 State Police document that has the number would that help? For 

3 the record it's S-634. It's already been identified. I'm 

4 showing you a particular page on that. 

5 MR. KLEINER: Judge, I have it. I'll stipulate. 

6 Apparently there's tests from 3-16-90 and 3-20-90. 

THE COURT: He gave different dates. 7 

8 MR. KLEINER: For number eighty-four. I have no 

9 problem stipulating to the fact this expert was present to see 

10 those but I will not stipulate to anything regarding what Dr. 

11 Bing saw a month before. 

12 MR. SANTULLI: I don't think I mentioned Dr. Bing at 

13 all. 

14 A The page number that I have for the first test appeared to 

15 be 3-20-90. 

16 0 But it's only one item that was tested? 

17 A As far as I can see from this there was only one item that 

18 was tested which was eighty-four, which according to this other 

19 document you've just given me is vaginal swabs. 

20 0 Okay. And what was the test result for the P-30 on 

21 the vaginal swab? 

In both instances they were negative. 22 A 

23 0 Of the documents that you reviewed did you see any 

24 other P-30 reRu lt~ ? 

25 A I did not . 
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1 0 Of the documents that you reviewed did you see any 

2 other indications that other pieces of evidence were even tested 

3 using the P-30 method? 

4 A No. I wouldn't know whether that was done or not. I mean 

5 I did not -- these were the only two that I saw which had P-30 

6 on them. 

7 0 Okay. And you were also given access to the original 

8 lab books to see pages before and after when that one was run, 

9 isn't that true? 

10 A 

11 

That's true. 

0 And you didn't find any other results based upon 

12 looking at the original documents before and after the one that 

13 you've spoken about here? 

14 A Looking for this case number, which is their 161062, I did 

15 not find any indication that it had been run for anything else. 

16 Q Now, you actually looked at the P-30 book itself, the 

17 original book, right? 

18 A Yes, I did. 

19 

20 

21 

22 

23 

0 Okay. So the P-30 original book would have P-30 

results that could either be positive or negative for other 

cases, is that right? 

A Yes, that's correct. 

O And you did see those? 

24 A 

25 

Yes. 

Q But you didn't see any other P-30 results for this 
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Correct. 

Q If I could just have this document back. 

4 

5 

6 

7 

8 

9 

You already testified the plate that's used to run the 

isoenzyme, is that right? I just have a follow-up question. 

10 

11 

12 

13 

You said the gel itself would be the best method to look at? 

A Yes. 

Q You said the Polaroid would be taken at some point 

during the continuum of time that the results are showing up on 

the gel? 

A Yeah. You would hope, you try to, as an analyst take them 

at the best time where they're optimum. Sometimes you can take 

them over a period of time and have several photographs for the 

14 same plate. For example, in a postmortem sample one of the 

15 

16 

17 

18 

19 

20 

things to do is to take it early when that activity is so strong 

you see nothing else but that and then you can line it up later 

on when you take other photographs to show all y ur controls and 

so on. 

Q And it would be fair to say the gel itself is not 

something that you could save or preserve? 

21 A There is a possibility you can dry it down but I've not 

22 been very successful and I don't know very many people that have 

23 been successful in drying it down. And you would lose 

24 something. Tt 's a little bit light sensitive. Unless you 

25 stored it in the dark. Even then there's no guarantee it would 
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1 be fine. 

2 

3 A 

4 

Q The better method would be to take a Polaroid? 

Yeah. Certainly that's a good alternative. 

Q Now, regarding some of the -- getting back to your 

5 report and also the results you gave here, you didn't disagree 

6 with the State Police when they came up with ESD 1, PGM 1 and 

7 PGMSUB l+ 1- for Josh Pompey? 

8 A That's correct. 

9 Q You didn't disagree with Audrey Robinson's results? 

10 A No. 

11 Q In fact, although at one point Mr. Kleiner wrote up 

35 

12 here "possible l" you agree with the State Police their ultimate 

13 conclusion of inconclusive was correct for this one? 

14 A Yes. I wouldn't be absolutely convinced as to what the 

15 type was. It was looking like a 1 but you know I couldn't be 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

absolutely sure that it was a 1. 

Q So "inconclusive" was your conclusion f r this? 

A Yes. 

Q As for PGMSUB, the State Police came up with 

inconclusive and you agreed with that? 

A Yes. 

Q With Madeline Mitchell with ESD they came up, the 

State Police came up with a l? 

A Yes. 

Q And you agreed with that? 
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1 A Yes. 

2 Q What about PGM? 

3 A The same. 

4 Q The same. And l+ for PGMSUB? 

5 A Yes. 

6 Q That was the State Police's interpretation? 

7 A Yes. Based on what I was able to review, yes. 

8 0 You agreed with that? 

9 A Yeah, assuming, of course, those samples were lined up as 

10 they said they were. I have to assume that. 

11 0 Basically from what you saw as to this portion with 

12 this proviso that we put in here, you agreed with this from here 

13 above? 

14 A 

15 

Yes. Yes. 

0 Now, with the stains one and two of the knife, you had 

16 some disagreements with the State Police? 

17 A Yes. 

18 0 Now, for ESD on knife stain one this "NR" means what? 

19 A No result. There was no activity there from what I can 

20 remember. 

21 0 The State Police came up with that as well? 

22 A Yes. 

23 0 You agreed with this one? 

24 A Yes. 

25 0 Let me skip over to PGMSUB. State Police came up with 
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l inconclusive? 

2 A Yes. 

3 0 You agreed with that? 

4 A Yes. 

5 Q And PGM here would be something that the State Police 

6 came up with one thing and you came up with something else, is 

7 that right? 

8 A Yes. They said it was inconclusive and my evaluation was 

9 that it was a 2-1. There's plenty of activity there. I really 

10 don't know why they would come up with an inconclusive. 

37 

11 Inconclusives can be because, most times is because the activity 

12 is so weak that you're not really sure about it and that's fine 

13 but I don't understand that. 

14 Q Well, in this case isn't it true on that lane, I 

15 believe it was lane five on page 90-15, on that particular lane 

16 there was an incomplete separation of bands so that it was 

17 difficult to call and, therefore, they determine it to be 

18 inconclusive? 

19 A I didn't think there was a difficult separation of the 

20 bands. I can't understand why they called it that way. I've 

21 heard no reason for why they called it inconclusive. 

22 Q Again you weren't here for testimony earlier? 

23 MR. KLEINER: Objection. Assuming facts not in 

24 evidence anyway. 

25 THE COURT: He wasn't here, was he? 
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O Now, Mr. Wraxall, I'm just going to put this tag up 

here for a second. Would it be fair to say that the State 

Police came up with a possible 2-1 using their nomenclature is 

4 an inconclusive. That's their conclusion, ls that right? 

5 MR. KLEINER: Objection. This witness is not an 

6 expert in the State Police classification of their separate 

7 systems. 

8 THE COURT: Was that the result they came to? 

9 MR. KLEINER: It's misleading because there's sets of 

10 records here. There's archive documents that say one thing and 

11 a final report that says something else. 

12 

13 A 

14 

THE COURT: I'll allow the question. 

Can I hear the question again? 

0 I'm not asking you to agree with the State Police but 

15 would you agree that their conclusion for the PGM for stain one 

16 of the knife was a possible 2-1 and in their nomenclature they 

17 say possibles are inconcluslves and that their u l t imate 

18 conclusion for this sample under PGM is inconclusive, that's 

19 their conclusion? 
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20 A Their archive documents shows a possible 2-1 for that stain 

21 on that knife and their final conclusion based on their report 

22 ls that they just say it's inconclusive. 

23 O That's what they say? 

24 A Yes. 

25 0 Are you aware when they do their analysis of the 
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plates and also the Polaroids that they have at least two or 

three other forensic scientists who look at and corroborate what 

the ultimate conclusion is? 

A There's no documentation that I received that show that. 

There's clearly somebody else's initials on here who run the 

plates. I don't know if they' r e the ones that write this down 

and I don't know where -- and I can't tell from this 

documentation whether the ultimate conclusion is drawn from the 

original plate or from the photographs or how many people 

corroborate or collaborate to come up with this conclusion. 

0 Let me ask you this. On the documents that you saw, 

12 I'm talking about the original documents that you saw, we're 

13 talking about the archive document on the upper right hand 

14 corner, there are sets of initials and there are usually two 

15 sets of initials that would indicate two people actually looked 

16 at the gel. Were you aware of that? 

17 A Well, there's two people's initials up ther , yes, but 

18 there's no indication that they are -- who wrote this and what 

19 their experience was and who read it and how it was read and 

20 whether they agreed. It's just they come up with possibles. Do 

21 both people agree that it's a possible? I don't know. 

22 

23 A 

24 

25 

O You don't know their exact procedure? 

No. I don't. 

0 But it does indicate --

MR. KLEINER: Objection. I• the witness done? 
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A Only just because labs have their own different procedures 

and I don't know exactly what their procedure is and it's not 

clear from the documents. 

Q And since you don't know the exact procedure, you 

5 can't say one way or another if more than one person looked at 

6 each of the gels in order to come to a conclusion? 

Correct. 
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7 A 

8 Q But based upon the document in front of you there are, 

9 I believe, four sets of initials for the PGM run, two on the top 

10 right-hand corner and two in the lower portion of the page, is 

11 that right? 

12 MR. KLEINER: Clarification on the date. We have a 

13 lot of testimony. 

14 THE COURT: Which day? We're talking about that one 

15 in particular. 

16 MR. KLEINER: If we're talking about 4-18-90, could we 

17 have a date on that question because there are ve rious pieces of 

18 information, different chemists. Sometimes one, sometimes two. 

19 MR. SANTULLI: I believe it's page 90-15. 

20 A 

21 

22 A 

23 

24 A 

25 

90-15 has --

Q Is that the right page? 

That's what I'm looking at. 

Q That deals with the PGM run for stains one and two? 

Right . 

Q Of the knife? 
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1 A Yeah. There are other times when they do that again and 

2 there's different sets of initials. That's 90-20 when they do 

3 that same PGM again but for the one we're talking about, 90-15, 

4 it's dated 4-18-90. On the right-hand side under chemist it's 

5 got, I think, GS/JV but it's a photocopy so I'm not sure. Then 

6 down below at different dates there is two sets of initials, 

7 HSH, I believe, and COM. I don't know what the date under HSH 

8 is if that is a date but there is a date sometime later under 

9 COM of 7-10-90. 

10 0 But you're familiar with laboratories enough to know 

11 that most laboratories have a process where different persons 

12 would check the work before it would go out in a final report? 

13 A Yes. 

14 MR. KLEINER: I'm going to object to the form of the 

15 question. 

16 THE COURT: He's already answered it. 

17 MR. KLEINER: We have plates and photogx aphs and 

18 plates destroyed. 

19 0 And in your laboratory, you wouldn't put out a result 

20 without at least two people checking it, is that right? 

21 A Well, what happens is at the time that the plate is read 

22 then that's also read by somebody a lse. You don't rely on 

23 looking at photographs later on other than to recollect what the 

24 "t. cetera. It's important 

25 to read those both at the same time. Then after that when the 
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1 report goes out, then somebody is reviewing the data, looking 

2 back at the photographs, making sure all the data is there and 

3 there's not a transcription error. But that's the way it works 

4 

5 

6 

7 

8 

9 

10 

11 

12 

in my laboratory. 

Q And in this case only one person of your laboratory 

actually looked at the Polaroids and came to the conclusion that 

you came to in your report, is that right? 

A Only me, yeah. I was the only one having to look at it 

because again I was not given the photographs or copies of them 

to review in my own laboratory. I had to come here to do that. 

Q So when your report was written it was basically just 

your work without anyone else reviewing it? 

13 A They couldn't because the photographs were here and so I'm 

14 just reviewing it or I'm having to write a report based on my 

15 recollection. 

16 

17 

18 

19 

Q 

Q 

You didn't bring anybody else with you? 

MR. KLEINER: Objection, your Honor. 

THE COURT: I'll allow it. 

You didn't bring anyone else with you to look at the 

20 Polaroids? 

21 A No. 

22 

23 

24 

25 

Q And had you done the work, the actual work of running 

the gels and coming up with the Polaroids in your own 

labo~atory, at least two people would have had to have consulted 

before an ultimate conclusion would be reported out, i• that 
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right? 

A Yes. 

Q Now, in this case regarding the State Police analysis, 

they came up with inconclusive. You come up with a 2-1? 

A Yes. 

0 Regardless of who's r ight, s o to speak, you're still 

7 assuming that Audrey Robinson is something other than an 

8 inconclusive to come up with the conclusion that you came up 

9 with in your report? 

10 A Yes. If you assume she's a 1 then that obviously can't 

11 come from her. If you assume she's a 2-1 then sure, it could 

12 have come from her. If you assume she's a 2, which is the other 

13 possibility, then she can't be the donor. The thing that we 

14 have the best result on is the knife. What we don't have is the 

15 PGM type of Miss Robinson. 

16 

17 

18 

19 

20 

21 

22 

23 

Q So regardless of whether State Police is right or 

whether you're right, your conclusion is wholly dependent upon 

the assumption that Audrey Robinson is something other than an 

inconclusive? 

A Yes. 

O And you already determined that she was inconclusive? 

A Yeah. That's what I said in my report. You really have to 

go and do that test and then you can tell. 

24 Q When you look at stain two of the knife you came up 

25 with 2- 1? 
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1 A Yes. The same as I did for stain number one. 

2 0 And the State Police came up with an inconclusive, a 

3 possible 2-1 which they termed to be an inconclusive, is that 

4 right? 

5 A In the same way, yes. 

6 Q And also as to this ESD you c ame up with a 1, is that 

7 right? 

8 A Yes. 

9 Q Did they come up with a l? 

10 A 

11 

They came up with inconclusive, I believe. 

Q They came up with a possible 1, inconclusive? 

12 A Possible 1 was on their archive documents. That translated 

13 

14 

15 

16 

17 

18 

into an inconclusive on the report. 

Q Now, if the State police is right in the 

interpretation then there isn't much you can come up with as to 

inclusions or exclusions with this, is that correct? 

A Well, the only thing you can come up with o that is that 

based on what we know, and if you ignore the Esterase D and the 

19 PGM, all you have is a PGMSUB type which we both agree on. Then 

20 the only person -- actually it still could be Audrey Robinson 

21 but it also could be Madeline Mitchell. 

22 0 If the State police is right it could be Audrey 

23 Robinson, right? 

24 A Well, no, it can't be anybody . Because if you assume 

25 they're right that it's an inconclusive they don't have anything 
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1 regarding Audrey Robinson and all you have is a PGM l+ and the 

2 only person you have with a PGM l+ there is Madeline Mitchell 

3 but you don't know what Audrey Robinson is either. 

4 Q What the State Police did, at least as to the final 

5 report, is they termed this whole stain or this whole area 

6 inconclusive, is that right? Their ul t imate conclusion was 

7 

8 

inconclusive? 

A I believe so. I don't think they reported any conclusion 

9 and they ignored the l+ I guess. 

10 Q And one of the reasons that the l+ was ignored, are 

45 

11 you aware, is that because again the scientific impossibility of 

12 this being a 2-1 and a 1 at the same time? 

13 MR. KLEINER: Objection. Assuming facts not in 

14 evidence. Speculation. 

15 THE COURT: I'll sustain it. I don't understand the 

16 form of the question. 

17 Q Well, you do agree you cannot be a 2-1 and a l+ at the 

18 same time? 

19 A 

20 

If you're assuming again a single source. 

Q If it's a single source this would have to be 

21 

22 

23 

inconclusive, is that right? 

A Well, not necessarily because you have to take into 

consideration the stability of the 2- and the 1-. 

24 Q What does that mean? 

25 A What it means, as I've explained to you before, with a 2-1, 
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1 if you assume you have a 2-1 on the PGM, on the sub type if you 

2 assume again a single source, it has to be one of the four sub 

3 types including the 2. Either 2- or 2+ or 1+ or 1-. Any 

4 combination of that gives you t he four possibilities. If you 

5 assume the PGM is correct and you assume it's a single source 

6 then the PGMSUB has either got to be a 2- 1+ or a 2+ 1+. We 

7 know that the 2- and 1- are unstable. They're not as stable as 

8 the 1+. On a weak stain you can lose your 2-. That's why most 

9 people when they get a weak 1+ would say it's either a 1+ or a 

10 2- 1+ or a 1+ 1- depending on what they get for their PGM. 

11 0 Because of that instability and based upon the 

12 inconsistency of a 2-1 and a 1+, isn't it true that this should 

13 be determined to be an inconclusive result? 

14 A No. I think you have to look at this and you should be 
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15 doing this, is reporting that out and then explaining it. If at 

16 the end of the process you say I can't tell anything about 

17 anything, that's an inconclusive, you have information there. 

18 If you call the PGM a 2-1 and you've got a PGMSUB of a 1+ then 

19 one of the possibilities you're going to repeat it which they 

20 did and get nothing or then you try to explain what the 

21 possibilities are. 

22 0 Now, your conclusion on stain two was that again thi• 

23 was a 1 and this was a 2-1? 

24 A 

25 

Yes. 

Q And then you consider and kept this as a PGM l+, i• 
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1 that right? 

2 A Right. 

3 Q And in your conclusion in your report --

4 MR. KLEINER: The question is misleading because the 

5 l+ is not PGM. PGMSUB. 

6 Q I apologize if I misspoke. I was pointing to the 

7 PGMSUB. 

8 A 

9 

I understand. 

Q And in your report your conclusion as to that was that 

10 for this to exist there was a mixture of at least two people? 

11 A That was one of the possibilities. Again because I'm 

12 not -- I didn't have access to review everything, you know, the 

13 thing that occurred to me afterwards was that the 2- had been 

14 lost and that's why I needed to look at the photographic end to 

15 see how strong that l+ was and it is not very strong. 

16 Therefore, one of the possibilities also is that the 2- is 

17 lost. It's either a mixture but you could still assume a single 

18 source and if it's a single source then possibly that the 2- has 

19 been lost. 

20 Q And one of your -- your second conclusion in your 

21 report was that this was consistent with a mixture, I'm talking 

22 about stain two, of at least two people? 

23 A 

24 Q 

Right. That's one possibility sure and it still exists. 

One of the possibilities is that it's a mixture of at 

25 least three people. That's a possibility? 
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1 A There's always a possibility. In fact it's unlimited. 

2 Because when you get into mixtures you never know how many 

3 people are involved. In some situations you can make 

4 

5 

6 

assumptions again or, you know, but in lots of situations you 

just don't know how many donors. 

7 A 

8 

Q But you wrote "mixture" in your report? 

I did, certainly. 

Q And you wrote mixture of at least two people? 

9 A Yes. 

10 Q And that means it could be at least two put but it 

11 could be more than two? 

12 A As I said, when you get into mixtures you can't restrict 

13 yourself as to how many people are going to be there. You 

14 simply don't know. 

48 

15 Q And given your interpretation, if this is a mixture of 

16 at least three people you can't necessarily exclude Josh Pompey, 

17 Robinson or Mitchell? 

18 A Again, using your assumption if you don't know how many 

19 people are there you really can't exclude very many, if any at 

20 all. 

21 Q Given that fact that it could be a mixture, according 

22 to your report, of at least two people, meaning it could be 

23 more, that's your report and your conclusion? 

24 A 

25 

Y~ah , Th~t·s right, that's trua. Yeah. 

Q And given that fact, you can't exclude Pompey, 
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1 Robinson or Mitchell? 

2 A On both areas or just one? 

3 Q We're talking about one at a time here. We're talking 

4 about stain two. 

5 A Because again if in fact -- yeah, he could be in there 

6 certainly, as could Madeline Mitchell, sure. 

7 Q As to stain one your conclusion was based upon the 

8 assumption that Audrey Robinson was a PGM 1 even though you 

9 determined her to be an inconclusive? 

10 A Right. The indications are that she is a 1 but again 

11 without doing the testing you don't know. And if you don't know 

12 that then you don't know. 

13 Q So all of the conclusions in your report are based 

14 upon the assumptions that we've talked about here this morning? 

15 A Yes. 

16 Q I guess I can't resist doing it. The "assume", the 

17 old Odd Couple was when you assume you make an a 8 s of you and 

18 me. It's an old joke. 

19 THE COURT: Improper comment. 

20 MR. KLEINER: Your Honor, I object. Ask it be 

21 stricken from the record. 

22 THE COURT: Ladies and gentlemen, don't consider it. 

23 It's an improper comment at this time. 

24 Q ,..nnnl A n+-ko..- "'"•-e• 4 __ ,,.. 
---r -- --••-- ... --WW•V6AU• 

25 disrespect in doing that. 

r didn't maan any 
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1 MR. KLEINER: Objection. Based upon what he's done 

2 he's already tried that. So I object. 

3 

4 for. 

5 

6 A 

7 

8 A 

9 

THE COURT: Ask a question. That's what you're here 

Q Your report consists of how many pages in this case? 

Three. 

Q And you did say it was dated? 

November the 4th. 

Q Could you just tell us approximately how much you are 

10 charging the defense for your entire consultat i on and report in 

11 this case? 

12 A I don't know the total amount. Our fees are standard 

13 whether I'm working for you or for the defense. It's one 

14 hundred sixty dollars an hour. 

Q Can you estimate how much time you've put in, 15 

16 

17 

18 

approximately how much your billing ls going to be including 

travel time and comlnq in October, et cetera et etera. 

A The bill for in October was three thousand -- nearly three 

19 thousand five hundred. I suspect that because of the extra day 

20 it's probably going to be about the same. 

21 

22 A 

23 

24 A 

25 

Q At least six thousand dollars? 

Yeah. 

Q Thank you very much. 

Sure . 

THE COURT: Redirect. 

50 
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1 REDIRECT EXAMINATION BY MR. KLEINER: 

2 Q Mr. Wraxall, did you find any result from the State 

51 

3 Police where any analyst or chemist indicated anywhere that Miss 

4 Robinson was a possible 2-1? 

5 A No. 

6 Q Did you find any evidence to indicate from 

7 interpreting the data from Miss Robinson, that she was a 2-1 or 

8 a possible 2-1? 

9 A No. 

10 Q Now, the prosecution asked you some questions about 

11 the interpretation of Miss Robinson's postmortem sample . 

12 A Yes. 

13 Q And I believe you gave some testimony on 

14 cross-examination that the indication was although you couldn't 

15 say it conclusively that the appearance was that she was a l? 

16 A Yes. The difference between a 1 and a 2-1 is that the 1 

17 has two bands. If I can hold my fingers up like that. And a 

18 2-1 has four bands. That's the diagnostic area you look at. 

19 Because the activity was so strong it only appeared to be two 

20 bands there but because of that possibility of the bands merging 

21 into another I couldn't be sure, but it was giving an indication 

22 to me it was leaning towards that one. The bottom line is it's 

23 still inconclusive. 

24 Q I understand . You also mentioned through direct and 

25 cross-examination that there's this divergence between the 
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reader of the plate, so to speak, and a second reader or a third 

or a fourth. In this case you could be the third or fourth 

reader of the Polaroid, right? 

A Yes. It's clear that some of the readings are done from 

the Polaroid. It's not clear how many people read the plate, if 

anybody. There's two initials up there and it may be they just 

read everything from the Polaroid. I don't know. 

O I'm just going to ask you to go back to 90-15, the 

test from 4-18-90. What we know from the archive documents is 

that there appears to be the initials of two chemists on the top 

of the right page? 

A Yes. 

0 And those initials are on the photocopy, is that 

correct? 

A It's not a good photocopy. There is something there. 

There's an initial with a slash and then JB behind that and it 

looks like GS in front of it. That's all I can ~ell. 

19 A 

20 

O This dealt with some of the five stains on the knife? 

Yes. 

O Now, in this particular run on this day Miss 

21 

22 

23 

24 

25 

Robinson's sample was not run? 

A That is correct. 

O Now, regarding your review of the photographs on 

4-18-90 and then again regarding your review of the photographs 

from 4-18-90 i n October and then again you had an opportunity 
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1 yesterday before testifying? 

2 A Yes. 

3 Q can you tell us anything about stains three , four and 

4 five? 

5 A They were lined up in the same way. They were weaker than 

6 stains one and two. They had t he same type of activity. They 

7 had two bands close together, which is typical of a 2-1, and it 

8 was listed as a possible 2-1. They didn't look any different. 

9 They are just weaker. Because they were weaker I didn't feel I 

10 could call them. 

11 Q Did you see any indication on 4-18 -90 on the f ive 

12 stains on the knife where anyone made an indication of a 

13 possible 1 on the PGM? 

14 A No. 

15 Q Also, dealing with Miss Robinson ' s sample, there were 

16 a number of tests done on her sample we were talking about, is 

17 that correct? 

18 A 

19 

Yes. Do you want me to find that? 

Q Yes. The one that had the possible 1 regarding Miss 

20 Robinson. 

21 A There was a test done on 2 - 6-90. That shows an 

22 inconclusive on the PGM. There was one on 3-9-90, over a month 

23 later, and that shows inconclusive. 

24 And then on May the 2nd, in 1990, it shows a possible 

25 1. 
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What is the page on that? 

90-16 is the run number. 

Q And it says, it would be on the second lane that it 

4 says possible l? 

5 A 

6 

Yes, that's correct. 

0 The date of that agai n is May 2nd, 1990, right? 

7 

8 

9 

A Correct. 

Q Now, the initials of the chemist apparently running 

the plate is JV, is that right? 

10 A 

11 

That's what I see. 

Q And regarding people who come in later at various 

12 

13 

14 

15 

16 

times, they're not coming in to review the plate within hours or 

a day of it? 

0 

MR. SANTULLI: Objection. How would he know that. 

THE COURT: Finish the question. 

If the second or third reader comes in and reviews 

17 this as a second or third reader, if they don't c ome in quick 

18 enough the plate is going to be destroyed, right? 

19 A Yes. There's one initial on here that's two months later 

20 so that's obviously not reading the plate. That's reading the 

21 Polaroid. 

22 Q Now, regarding this chemist at the top upper right JV 

23 and the indication Miss Robinson's sample being a possible 1, 

24 you mentioned another document on cross-examination which I 

25 believe is known as page 90-8 from June 14, 1990. 
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1 A 90 - 8? 

2 Q So it indicates. It's a test from June 14, '90 for 

3 PGMSUB. 

4 A 

5 

Okay. Yes. 

6 A 

7 

Q Now the initials on the upper right are JH and JV? 

That's what I see. 

Q And regarding this particular test can you just 
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8 describe for the jury based upon your knowledge of how this test 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

is run and how the archive document is set up exactly what was 

run here regarding Miss Robinson. 

A A PGMSUB type was run, from what I can tell from this 

document the only thing that was run was a PGMSUB type. 

In the document itself after the specimen which is on 

the l eft hand side they have two columns. On the first column 

it's labeled PGM. The second column is labeled PGMSUB. It's 

clear that the PGM is not run at the same time as PGMSUB type. 

My knowledge of this type of test is that you car not run a PGM 

on one part of this plate and PGMSUB type on the other. It 

19 doesn't work that way. So the only results from this would be 

20 the PGMSUB results and they're in the righthand aide. 

21 Q PGMSUB on the righthand aide for Mias Robinson was 

22 inconclusive? 

23 A 

24 

Correct. 

Q However, there's also a separate area of archives that 

25 deal with a l a ne for PGM? 
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A correct. 

Q As your testimony indicates, just to be clear it's a 

sub test being run, not the PGM? 

4 A Yes. 

5 0 Based upon this, at least some analyst, whether it be 

6 JH or JV or both --

MR. SANTULLI: Objection. 7 

8 

9 

Q Let me finish the question. Whether it be JH or JV or 

10 

11 

12 

13 

both, someone on this particular document from the State Police 

archives wrote in a PGM result of Miss Robinson of a 1? 

MR. SANTULLI: Objection, Judge. 

MR. KLEINER: That's what he's been reviewing. 

THE COURT: The question is what does it show on this 

14 document? That's the question. 

15 A 

16 

It shows PGM 1. 

0 It shows a PGM l? 

17 A Yes. 

18 THE COURT: You also indicated there was no test run 

19 at that time? 

20 THE WITNESS: That's correct. You can't with a PGMSUB 

21 type. I'm assuming again -- sorry to use this word, but I'm 

22 assuming that's come across from some of the document because 

23 you can't run a PGM at the same time as a PGMSUB type on that 

24 same plate . !f you could why ~culd you not do that. You can't 

25 do that. 
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1 0 And as you stated before when we were looking at the 

2 possible 1 result that you saw from an earlier time on the 

3 archive document one of the chemists initials was JV, is that 

4 right? 

Yes, that's correct. 
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5 A 

6 0 And now here on this report where the archive document 

7 indicates although it wasn't tested for PGM at that time, the 

8 archive document indicates a PGM 1, we see the presence of JH 

9 and again JV, the one who ran the possible 1 PGM from a previous 

10 time? 

11 A That's correct. 

12 0 And you said that again based upon cross-examination, 

13 you said on questioning that the one who runs the test, if they 

14 read the plate they may have the best look at what actually Miss 

15 Robinson's results were from plate versus photograph? 

16 A Yes. 

17 0 And you can't tell us, based upon the i nformation you 

18 have, as to whether, whoever wrote this 1 on this archive 

19 document did that from an actual review of the plate when they 

20 wrote this down? 

21 MR. SANTULLI: Objection. That's not the testimony of 

22 his own witness. 

23 THE COURT: The one he indicated was not run on that 

24 date , corrAr.~? 

25 MR. KLEINER: I'll rephrase the question. 
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3 

Q 

Yes. 

Q 
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Whoever wrote this 1 here --

you can't tell us based upon the way these 

4 documents are set up or by the information you have as to 

5 whether whoever wrote that 1 in had actually gone back to the 

6 plate or had something from the plate f rom a previous test and 

7 had interpreted it as a l? 

8 A 

9 

That's correct. I can't tell you. 

Q But what you do know in this particular case is that 

10 from the review of the documents what we have here is we have a 

11 series, from the archive documents, a series of inconclusive 

12 results on Miss Robinson's PGM? 

13 A 

14 

Yes. 

Q We have a result from the archive documents from the 

15 analyst which says she's a possible l? 

16 A Yes. 
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17 

18 

19 

Q And we have this document right here, 90-8, where when 

someone ran the PGMSUB test they wrote in on the box for PGM, 

although it wasn't tested at that time they wrote in not 

20 possible 1, not inconclusive, not 2-1, not 2. Somebody from the 

21 actual State Police wrote in l? 

22 A 

23 

That's my assumption, yeah. 

Q Is there any evidence of these particular books based 

24 upon the fact they're in loose leaf form, they 're handwritten, 

25 is there anyway to tell from these how many other tests were run 
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for Miss Robinson? 

A Well, there's not if in fact that document is not kept. 

They have a system whereby they, in each year they start off 

with 90. That's why in 1990 when they did this 90-1 is the 

5 first run they run for PGMSUB type. Then they go on 

6 consecutively. When I looked at the documents there was nothing 

7 

8 

9 

missing that I could see but it is a loose leaf book. f it 

doesn't get put in there then there's no way I would know. 

Q Regarding any actual photographs or videotapes or 

10 anything like that, that's not a part of this case as far as you 

11 know from the State Police? 

12 A No. The photographs are, as I said, attached to the back 

13 of the previous document but it's a loose leaf system. 

14 Q Now, do you in your laboratory, do you have a method 

15 where you retain records such as these records? 

16 MR. SANTULLI: Objection. 

17 THE COURT: I'll allow it. You asked him about 

18 keeping records. 

19 

20 

21 

22 

23 

24 

25 

Q How do you retain your records? We refer to these as 

archive documents. What do you refer to these as in your 

laboratory? 

A They're run books or test books or analytical books. They 

go by a number of different names. What they are, they're a 

bound notebook where thls type of information is not on loose 

leaf but it's actually written into the book and then on the 
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1 opposing side if you open the book you have two pages. The 

2 information, the conditions of the run, the samples are all 

3 written on the left hand side and the photographs when they're 

4 taken are pasted in on the right-hand side. So for each run we 

5 

6 

7 

8 

9 

10 

11 

have a double page of a bound notebook and they're kept. 

Q A bound notebook? 

A A bound notebook. We use a similar type of system but we 

actually use consecutive numbers so you can see if anything is 

missing, anything has been torn out or removed that would be 

obvious from the bound notebook. 

0 Is that one of the reasons to use a bound book? 

12 A Yeah. It saves questions like this. 

13 0 And in this case you have loose leafs? 

Yeah. 
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14 A 

15 0 When you do your work in your laboratory regarding the 

16 maintenance of the records is there a process that you use about 

17 how you memorialize results in your lab, your actual protocol 

18 from the point you get the result to the point you come up with 

19 a report if you're so asked to do so? 

20 A Ye s. In my lab ~hat we do, I told you about the bound 

21 notebooks. The protocol is written out for each of the runs. 

22 At the time that the run is read it's read from the plate, that 

23 information is put into the book. There is a second reader who 

24 comes at the same time -- not two days later -- at the saae time 

25 because that's the best time to read it. If there' s a 
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1 discrepancy between any of those readings from either one then 

2 we make a note of that. If it requires for us to leave the 

3 plate longer to incubate then we agree on that and then we come 

4 back and that analyst signs off, initials the bottom that he 

5 read it. 

6 The information is t hen kept i n that book and it is 

7 kept forever. It's bound and it's given consecutive numbers 

8 because we have so many books now. That information is then 

9 transferred to the case file and making sure the types are put 

10 in there. When it comes to the final report you're reviewing 

11 the case file. If you need to go back to the log books you can 

12 go back and look at those. Then you interpret that, put that 

13 into your report. 
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14 Sometimes we have summary sheets with all this written 

15 out because it's a lot easier to read it that way. 

16 Q Explain that process on the summary sheet. 

17 A The summary sheet is very simply a series of tables, if you 

18 will, with the item number and the evidence down one side and 

19 then all the results all across so you can review the whole 

20 profile rather than going through individual results. 

21 That then is incorporated into a report, a written 

22 report where each sample is detailed, identified and described 

23 and what was done on it, what the results were, how the 

24 interpretation is written and what the conclusions are. 

25 Before that goes out somebody else in the laboratory, 
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1 some of the senior scientists, senior serologists will review 

2 that, will look at the notes, will go back, look at the log 

3 books, see if there's any discrepancies in terms of 

4 transcription errors, and then i t 's sent out. 

5 0 Regarding the method of the way that your laboratory 

6 turns over material, what happens with t he bound book as far as 

7 that material? 

8 MR. SANTULLI: I would object. Has no relevance. 

9 THE COURT: I'll sustain the objection. How he 

10 handles his laboratory in terms of turning them over doesn't 

11 matter. 

12 0 In this particular case regarding materials that you 

13 received, you received a set of materials generated from the 

14 State Police? 

15 A Yes. 

16 0 You mention that you received what we've been 

17 referring to in discovery as archive documents? 

18 A Yes. 
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19 

20 

21 

22 

23 

24 

25 

0 Could you just tell us what else you received from the 

actual State Police? 

A I didn't receive it from them. I received it from you. 

But I received four reports, actually five reports from the Hew 

Jersey State Police Crime Laboratory. I received their work 

notes, their summary sheets, which is where they summarize what 

their results a r e associated with the above reports. And then I 
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1 received the archive documents, and the archive documents were 

2 simply photocopies. There were no photographs or even Xerox 

3 copies of that. 

Q And you received what t hey call final reports? 

A Well, they're called crime lab reports. They're not 

written the same way as I do. They seem to be a collection of 

results. 

Q Now, based upon what's in the archive documents, as 

9 you've indicated you have, you may need to refer to some 

10 documents for this, but on this result right here, the 1+, 

11 PGMSUB 1+ result on stain number two that the State Police put 

12 into its archive documents, you've seen that in the archive 

13 documents? 

14 A Ye s. 

15 Q And you've seen the result in the photograph? 

16 A Yes. 

17 Q Now, in the final report, I'm referring to loosely as 

18 a final report, where there's a grid that was used by the State 

19 Police, can you just, if you can find the result for stain 

20 number two on the knife anci see what's written there regarding 

21 this 1+ result. 

22 MR. SANTULLI: I'm going to object. This ls outside 

23 the scope. 

24 THE COURT: I'll allow it. 

25 A It shows up on their report dated the 25th of Sep ember of 
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1 1990 as an inconclusive. 

2 Q Now, do you also have, and you mentioned these before, 

3 what's known as summary sheets or handwritten worksheets? 

4 A Yes. 

5 Q If you could find the worksheet or sheets that deal 

6 with summary sheets from the knife. 

7 A Yes. It's page one of three. It's got a title on it New 

8 Jersey state Police Special and Technical Services Section, 

9 biochemistry, bloodstain analysis results. 

10 Q Specifically in the archive documents you've mentioned 

11 in the final report for the PGMSUB there was an INC, is that 

12 correct? 

13 A Yes. 

14 Q You mentioned in the actual archive documents we have 

15 the l+? 

16 A Yes. 

17 Q Then, regarding this summary sheet, handwritteP 

18 summary sheet regarding stain number two on the knife, what do 

19 we have on PGMSUB? 

20 A For stain number two, inconclusive. 

21 Q Let me just ask you if you could tell us, if you know 

22 from looking at the archive documents, how many times the sub 

23 result was run on stain number two on the knife. 

24 A 

25 

! beli~ve .... ' - .... -
...... "" g ""'"'""• 

They ran the f1~~t on~ on 5-1- i O • 

Q What was the PGM result on the archive documents on 
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1 that day? 

2 A 

3 

4 A 

That was, for stain number two it was a 1+. 

Q All right. 

And then on 6-14-90 six weeks later -- that's wrong excuse 

5 me. I misspoke. I think that they only ran that one once 

6 because I see area one was run on 6-15 . Excuse me. Here we 

7 go . On 6-13, 1990 area two from the knife, that's their item 
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8 thirty-two, which I assume is what we're talking about, that was 

9 an inconclusive. 

10 Q And then the other one you mentioned a different date 

11 was the 1 + on the archive documents·? 

12 A Yes. 

13 Q So we have basically two results in the archive 

14 documents, one an inconclusive on PGMSUB, one a l+ on the 

15 archives? 

16 A Yes. 

17 Q Now, based upon the worksheet that was generated in 

18 this particular case from the archive documents, I want you to 

19 go back to that worksheet and just indicate under PGMSUB, I 

20 think you had mentioned that there's an indication of an INC, is 

21 that right? 

22 A 

23 

Yes. 

Q Is there anywhere in this worksheet where the l+ 

21 rco~lt on tha ~GMSUB wan L~purtud uuL on the worksheet? 

25 A You're talking about the summary sheets now? 
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1 0 Yes. 

2 A That's page one of three. on stain number two it just says 

3 inconclusive. 

4 0 Now, there's also a set of results kind of stacked up 

5 to each other. Can you tell us what that indication is, if you 

6 know? 

7 A You mean to the left of it or above and below it? 

8 MR. KLEINER: Maybe I can just approach the witness. 

9 0 I was talking about the set of results on this line on 

10 the grid and then down here underneath it for the same stain. 

11 A Okay. There's two lines horizontally. The first line it's 

12 got -- let me talk about the headings. It says group one and 

13 then it has five columns, ESD, GLO, CA 2 which is another 

14 enzyme, PGM and PGMSUB. To make it clear there's nothing in CA 

15 2. 

16 For stain two it goes possible 1 under ESD and then 

17 inconclusive. PGM, possible 2-1. PGMSUB, inconclusive. And 

18 then it goes underneath that line 

19 0 I'm going to stop you right there. What is your 

20 understanding of it being underneath that line? Are you talking 

21 about the same -- are you talking about the same testing or 

22 different testing? 

23 A It would appear to be a separate test. That's sort of 

24 normal when if you're doing a number of tests you want to write 

25 all the tests in one, next to one another, underneath or 
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1 something like that. 

2 Q On this second line is there some reporting out of 

3 some results on ESD, GLO and PGM? 

4 A Yes. 

5 

6 A 

7 

8 A 

9 

Q But in the PGMSUB column --

There's nothing. 

Q There's nothing there? 

That's correct. 

Q So based upon this and this result that we have here, 
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10 if we just look at a PGMSUB result that you've looked at, that's 

11 clearly in the archive documents, one thing we know from t his is 

12 that Josh Pompey is a l+ 1-? 

13 A Yes. 

14 Q On his sub? 

15 A 

16 

Yes. 

Q This result of a 1+ based upon that, what can we just 

17 

18 

19 

20 

21 

22 

2 3 

24 

say about his inclusion or his exclusion to that? 

A Well, it depends again on the intensity. If the 1- was 

lost then we wouldn't see that. If you assume though everything 

is fine, then a 1+ is not what a 1+ 1- is. 

Q Now, an exclusion under these systems, you talk --

we've talked about DNA, we've talked about these isoenzyme 

systems. An exclusion under ESD of any known source, is that 

any different than an exclusion under DNA? 

25 A No. The thing about all of this type of testing, whether 
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1 it's enzymes, proteins, DNA, the power is the power of the 

2 exclusion. If it's not the same then if it doesn't fit within 

3 the pattern that you obtain from the reference blood sample then 

4 i t could not have originated from that person. 

5 Q Now, also in this particular case if you only have 

6 if you only have the final report and t he summary sheet that 

7 we ' ve talked about and the archive documents and the photograph 

8 remain in archives and you don't know about it you won't know 

9 about the 1+ result unless it's transcribed? 

10 

11 

MR. SANTULLI: Objection. 

THE COURT: Those documents were available to t he 

12 defense any time they wanted. 

MR. KLEINER: If we knew about it. 

THE COURT: Mr. Kleiner, it's common knowledge. 

MR. KLEINER: It's not common knowledge. 

MR. SANTULLI: I object to Mr. Kleiner testifying now. 

MR. KLEINER: I'll withdraw it. I don't mind. 

Q Now also as to these particular results in this 

13 

14 

15 

16 

17 

18 

19 particular case you had mentioned something as to the unknown in 

20 your report. And I wanted to ask you is there any differences 

21 between the potential unknown, between the results on stain 

22 number one and stain number two? I ' m talking about a 

23 possibi l ity of two unknowns or one unknown. 

24 A 

25 

I don't know. I can't t e ll you. 

Q Is there a dif f erence in your data regarding how you 
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1 concluded stain number two and how you concluded on stain number 

2 one? 

3 A Stain number two has got an Esterase D 1 which could not 

4 have originated from Audrey Robinson. That particular typing 

5 could not. But we're still back to we don't have the PGM type 

6 of hers so you can't tell. 

7 Q But in this system on stain number two based upon the 

8 conclusions you made we have more information on stain number 

9 two based upon the results that you saw than we have on stain 

10 number one? 

11 A Yes. 

12 Q More systems that you could make a call on? 

13 A Yes. 

14 MR. KLEINER: Judge, I'm going to move into another 

15 area. 

16 THE COURT: No. Let's finish it's up. This is 

17 redirect. 

18 MR. KLEINER: Okay, Judge. 

19 Q Just tell us, just tell us exactly on stain number 

20 two, based upon what's in your report exactly on these results 

21 what your report indicates and what you're trying to get across 

22 on stain number two. 

23 A On stain number two if you assume a single source then it 

24 doesn't occur from anybody. If it does indicate one of the 

25 possibilities is that there is a mixture. 
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1 0 Did you indicate in your report at one point because 

2 the ESD and PGM typing is analyzed at the same time one of the 

3 donors is somebody other than Mitchell, Robinson or Pompey? 

4 A 

5 

6 A 

Yes, that's correct. 

0 What did you mean by that? 

Well, if you're just looking at the 1 and the 2-1, even 
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7 without Audrey Robinson's PGM type, she can not be an Esterase D 

8 1 and therefore, all t hose three people are eliminated. 

9 0 So whether Robinson is a 1 or not a 1 you made that 

10 conclusion based upon the results you had on ESD? 

11 A Sure, that's correct. 

12 0 And Miss Robinson we know .is a 2-1 on the ~SD? 

13 A Yes. 

14 0 That's a conclusive result? 

15 A Yes. 

16 0 Also as far as the taking of swabbing in this case 

17 from the knife by the State Police, do we have informatio as 

18 to -- from the information you've drawn from this case as to 

19 whether the State Police was the first laboratory to get, so to 

20 speak, a crack at the knife? 

21 A We ll, that's my assumption again sorry to use the 

22 word because they are normally the people who receive the 

23 evidence first. It's unusual for anybody from the defense to 

24 r eceive it first. So certainly they will be the first people 

25 looking at the blood on the knife. 
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1 0 Now, the prosecution also asked you some questions 

2 about DNA and the sensitivity of DNA versus these particular 

3 tests. 

4 A 

5 

Yes. 

Q Could you tell us a little bit from a crime scene 

6 standpoint what the advantages of these systems are in relation 

7 to the very sensitive DNA test. 

8 A Well, the DNA will pick up very small quantities of DNA 

9 from just somebody handling a knife on a regular basis. DNA 

10 will be found on, for example, clothing that you wear next to 

11 your skin. It's also found on things like hats where you don't 

12 wash those things and you can get a build up of DNA. You only 

13 require a couple of cells to get some DNA that may show up 

14 depending on what else is on the material. So with DNA one of 

15 the advantages is its sensitivity. One of its disadvantages is 

16 if it's too sensitive sometimes you pick up mixtures. 

17 These systems, the PGM, the enzymes, are not t h t 

18 sensitive and don't really pick up things from sweat and 

19 perspiration or dirty clothing by and large. 

20 O What are these systems, what is their capability of 

21 picking something up? What type of fluid do they pick up? 

22 A PGM is found in blood. It's also found in semen and 

23 vaginal secretion. Esterase D really is only found in blood. 

24 It 's located in the sperm cells and so very rarely do you find 

25 Esterase D in semen. 
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1 Q Based upon the evidence that you've seen in this c&se 

2 regarding DNA, are you aware of any results in this case from 

3 DNA that have any evidence of Mr. Pompey being on the knife? 

4 MR. SANTULLI: Objection. 

5 THE COURT: I'll sustain it. 

6 Q Do you have any evidence of any DNA results which ever 

7 in icated Miss Mitchell was on the knife? 

8 MR. SANTULLI: Objection. 

9 THE COURT: Sustained. He's not here as a DNA 

10 person. We're not reopening the door. 

11 MR. KLEINER: Yes, sir. 

12 Q One of the things you were also reviewing in this 

13 particular case, you just mentioned it before, were summary 

14 sheets? 

15 MR. SANTULLI: Objection. Not covered under --

16 THE COURT: Let me hear the question. Get to the 

17 end. 

18 Q Okay. One of the things you reviewed were summary 

19 sheets? 

20 A Yes. 

21 Q The prosecution asked you some questions on 

22 cross-examination as to specifically whether you saw P-30 

23 r esults beyond the number eighty-four, the vaginal swabs or 

24 ~-:ipings. 

25 A Yes. 
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2 
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Wraxall - redirect - ~leiner 

Q But one of the things you also had an opportunity to 

review prior to going to the State Police, were what we've been 

referring to as summary sheets, not archive documents. 

4 A Yes. 

Q And in this particular case did you come across any 5 

6 

7 

particular summary sheet that discussed the seminal informati on 

in this case? 

8 A 

9 

10 A 

Yes. 

Q Could you tell us what you're referring to? 

Well, there's a biochemistry laboratory report of the 25th 

11 of September, 1990. It's not a summary sheet. 

12 

13 

14 

15 

16 

17 

18 

Q I'm going to ask you to go back to -- if I can I'll 

direct you. 

A One particular summary sheet you're referring to 

Q Do you have the summary sheet with you from the 

blood-typing results? 

A Yes. 

Q That was a handwritten sheet? 

19 A I have the seminal stain analysis sheet. A summary sheet. 

20 Q You have the summary sheet for ABO typing and blood 

21 lattice crust testing? 

22 A 

23 

Yes. That's labeled antigen bloodstain analysis sheet. 

Q That's a handwritten document? 

24 A Yee . 

25 Q Are there c e rta in items of evidence listed on that? 
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1 A Yes. This is two pages and there's a knife, a scarf. 

2 

3 A 

4 

5 A 

0 What's the number? 

Number thirty-five. I can't read what that is. 

0 You can list off the numbers. 

35, 38, 40, 42, 44, 46, 48, 54, 55 and 58. Most of those 

6 last ones were swabs. 59 is a cassette . 109 i s a glove. 110 

7 is windbreaker with three stains. 111 is pants with two 

8 stains. 

9 0 You had indicated you saw negative P-30 results on 

10 number 84, the vaginal wipings. 

11 A Yes. 

12 0 Okay . In that particular document is there any 

13 listing of number 84, the vaginal wipings? 

14 A No. 

15 0 However, on the top of one of those pages, is there 

16 written information on it? 

17 A Yes. 

18 0 What does it say? 

19 A It says see seminal, see ISO. 

20 0 Somebody wrote in see seminal, see ISO? 

21 A That's what it appears to be from this photocopy. 

22 0 When you came to the State Police laboratory in 

23 October o f 1997 this was not with Dr. Bing, was it? 

24 A No. 

25 0 Did Dr. Bing come earlier than you did? 
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THE COURT: What? 
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1 

2 MR. KLEINER: In other words when he saw the materials 

3 at the State Police he did not see them in the presence of Dr. 

4 Bi ng. He was alone that day. 

5 

6 0 

7 wi h him? 

8 A No. 

9 0 

THE COURT: Fine. 

When Dr. Bing came to the laboratory were you present 

When Dr. Bing came to the laboratory, was that before 

10 you had come -- had seen the documents or after? 

11 A 

12 

It's my understanding it was before. 

0 Dr. Bing came first? 

13 A Yes. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 

0 

tell us 

A No, 

0 

when you 

And regarding what Dr. --

THE COURT: You came after Dr. Bing? 

THE WITNESS: Correct. 

Regarding what Dr. Bing saw or didn't see, can ou 

exactly what he reviewed if you weren't there? 

I cannot. 

Do you even know whether or not the books that you saw 

were there the day you indicated you were at the State 

Police, whether those books were in the same condition, 

contained the same material as when Dr. Bing was there? 

MR . SANTULLI: Objection. 

THE COURT: Didn't you state that you had photocopies 
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1 of all material you reviewed? 

2 

3 

4 

5 

6 

7 

8 

9 

10 Q 

THE WITNESS: Yes. 

THE COURT: How long did you have those photocopies? 

THE WITNESS: About five days before I went to the lab. 

THE COURT: When did Or. Bing review the records? 

THE WITNESS: My understanding in September. 

THE COURT: Where did you get your reports from? 

THE WITNESS: Mr. Kleiner. 

THE COURT: Okay. 

And regarding what Dr. Bing saw or didn't see as far 

11 as how many loose leaf binders, what was in the loose leaf 

12 binders or not in the loose leaf binders when Dr. Bing was 

13 there, since you weren't there at that time you can't testify to 

14 what he saw? 

15 A Correct. 

16 Q You can only testify to what you saw three weeks later? 

17 A It's more than three weeks. 

18 Q Four weeks? 

19 A Whatever it was, yes. 

20 THE COURT: What you saw conformed to what you had 

21 copies of from Mr. Kleiner? 

22 

23 

24 

25 worth . 

THE WITNESS: Correct. 

MR. KLEINER: Thank you. Nothing further. 

MR . SANTULLI: Just a few questions. Five minutes 
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RECROSS EXAMINATION BY MR. SANTULLI: 

Q Transcription errors are sometimes things that occur 

in a laboratory, is that right? 

4 A Yeah. They're one of the most scary things that occurs. 

Q Most laboratories, including your own, have a 5 

6 procedure to find them and eradicate t hem and correct them? 

7 A 

8 

Yes. 

Q Now, in this case Audrey Robinson, although Mr. 

9 Kleiner wrote possible 1 down here, the final outcome of the 

10 State Police for PGM of Audrey Robinson was inconclusive, is 

11 that right? 

12 A That's what their report said. 

13 Q And regardless of any other archive document, that's 

14 what they reported out, is that right? 

15 A 

16 

That's what they reported, certainly. 

O And you agree with that because you came up with 

17 inconclusive too, is that right? 

18 A Based upon my review of the photographs, yes. 

19 

20 

21 

22 

23 

24 

25 

0 Now, just getting back to the seminal stains in the 

number 84, we said that was a vaginal wiping or vaginal swab? 

A A vaginal swab is what it says in here. 

O Regarding that particular item you saw at the State 

Police laboratory the original documentation of the results of 

that teat, ia that right? 

A Yes, I did. 
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1 0 The only item that you saw in the original books and 

2 including the copies that you got from the archive documents 

3 show one item was tested, is that right? 

4 A 

5 

6 A 

7 

8 A 

9 

That's right. 

0 It was tested more than once? 

Twice. 

0 Both times it was negative? 

Correct. 

0 And other than that one item you're not aware of any 

10 

11 

12 

other P-30 or seminal results, is that right? 

A That's correct. I didn't see anymore. 

0 You didn ' t even see anything that was tested or 

13 attempted to be tested regardless of whether results were 

14 obtained or not? 

15 A 

16 

That's correct. 

Q And you saw something in addition to the actual 

17 

18 

19 

archive documents regarding the P-30, is that right? You saw 

the actual lab books of what came before that and what came 

after that? 

20 A Yes. 

21 

22 

23 

0 What was your purpose for looking at the documents 

before and after the one P-30 result in this case? 

A To s ee whether anymore testing had been done on any other 

24 items in this case. I was l ooking for that case number and 

25 that' s what I looked f or. 
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And did you find it? 

3 Q All right. Now, just finally to clarify your results 

4 in this case, stain number one of the knife, although you came 

5 up with a 2-1, the State Police called it possible 2-1 or 

6 inconclusive, regardless of whether we go with t he State Police 

7 res ults or your results, we don't know if we could include or 

8 exclude Audrey Robinson based upon the fact we don't have a PGM 

9 result? 

10 A 

11 

Correct. 

Q Basically your assumption assumes a fact that we don't 

12 know if it's actually correct, is that right? 

13 A Correct. If you assume Audrey Robinson is PGM 1 then it 

14 can't be her. 

15 Q We don't know what she is so it could just as likely 

16 be her based upon the results that you have? 

17 A 

18 

Right. 

Q So we're clear on that? 

19 A Yes. 

20 Q Stain two, there are two choices. If that is an 

21 actual 2-1 and a l+ we know that's a scientifically impossible 

22 result, right? 

23 A If you assume one person and also that you're working from 

24 a ~hole bleed sample. We're net working from that hare so you 

25 have to take that into account. 
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1 0 If it's a 2-1 and l+ it's a scientific impossibility? 

2 A It is if it's from a blood sample, yes. From something 

3 straight out of your arm you can't get that. 

4 0 In this case if it's a mixture and that's what you 

5 wrote in your report, that it could be a mixture of at least two 

6 persons, could be more? 

7 A Yes. 

8 0 If that assumption is true and you put that in your 

9 report that's what you were going with, right? 

10 A Sure. 

11 0 Then you can't exclude Josh Pompey because he could be 

12 part of the mixture? 

13 A That's right, but so could a lot of other people, 

14 certainly. 

15 0 And, in fact, when you said this was a weak l+ you 

16 also accounted for the fact as you were testifying that this 

17 could be, since this is a weak l+, there could be a dropout of a 

18 1- here? 

19 A Yeah, but then that wouldn't go with the 2-1 either. 

20 0 That would be another indication of a mixture? 

21 A Certainly. 

22 0 You indicated this being a weak l+, you can't discount 

23 the fact there could be a dropout of the 1- which again gets you 

pa~t of the mixture? 

25 A Or anybody with a l + 1-, sure. 



MR. SANTULLI: Nothing further. I'm sorry I have two 

more questions. 

Q Something Mr. Kleiner brought up on redirect. If I 

could just show you, you saw this before, S-634. You know that 

this is the results of the State Police to the knife, the final 

results? 

7 A Yes. I haven't seen that chart but I assume it's a copy. 

8 Oh that, yes. 

9 Q Mr. Kleiner asked you 

10 A 

11 

I've got it here, thanks. 

THE COURT: We'll take a break. 

12 (Short recess taken.) 

13 (The following is heard outside the presence of the 

14 jury.) 

15 MR. KLEINER: I have a couple of things dealing with 

16 the calling of the next witness. I was able to go back at the 

17 break and get some of the materials. There are large exh i bits 

18 that contain photos. Dr. Bing is going to identify like he did 

19 in the last trial. Just so the Court would get my gauge on 

20 this, there are also some things we have to discuss. When I 

21 look at the materials there are some things we're going to have 

22 to discuss before he actually gives testimony. What I'm asking 

23 the Court to consider is finish this witness now. We can get 

24 Dr. Bing up. I can qualify him and I'd ask the Court then to 

25 take the lunch break. It's going to take me sometime to qualify 
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1 him. There are some legal issues involved. 

2 I did turn over to the State what they requested 

3 regarding handwritten notes from Dr. Bing. They asked for that 

4 earlier in the week. I gave it to Miss Peiffer a couple minutes 

5 ago. Also I have to put on the record certain questions 

6 regarding billing but I can take that up at some point. If we 

7 br ak a little early for lunch we can cover that issue before 

8 lunch, maybe the other one. We'll see how it goes. 

9 For the record, I asked the Public Defender's Office 

10 to tabulate, since they pay the bills not me, to tabulate 

11 exactly how much Dr. Bing has been paid in the case. I asked 

12 for that material seven days ago. They requested the material 

13 from Trenton and the material that I have I think is 

14 incomplete. 

15 I can ask Dr. Bing about that before 

16 cross-examination. I can just tell you a ball park figure I 

17 come up with from my records I believe exceeds twenty-fiv 

18 thousand dollars. 

19 MR. SANTULLI: He testified last time thirty thousand 

20 so I think we're beyond that. 

21 MR. KLEINER: I'm sure we're beyond twenty-five. In 

22 fact, Judge, I'm sure the State is probably right that it's 

23 beyond thirty. If they want an actual breakdown I have that 

24 information. I can get that information. I believe he charges 

25 a thousand dollars a day for court and I believe he charges two 
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1 hundred dollars an hour for review of documents, writing 

2 reports, consultation, et cetera. And I believe his testimony 

3 was he charges somewhere between five hundred and fifty or 

83 

4 something like that to seven hundred plus per sample testing for 

5 DNA. So that's my basic understanding of the breakdown. 

6 MR. SANTULLI: I don't need that mater ial until cross 

7 so that's not a problem. The only issue, and I think Mr. 

8 Kleiner has alluded to, I did have dated February 11th a motion 

9 in limine if your Honor could deal with that issue. It could be 

10 after the voir dire. 

11 THE COURT: Let's get down to voir dire. Hopefully 

12 we'll be done before lunch. 

13 (The following is heard in the presence of the jury.) 

14 B R I A N 

15 stand. 

16 

W R A X A L L, previously sworn, resumes the 

THE COURT: You get two more questions. 

17 MR. SANTULLI: I thought I had two more minutes . I 

18 got interrupted with my five minutes. I think I should have at 

19 least two minutes left. But I will be very quick. 

20 RECROSS EXAMINATION BY MR. SANTULLI (Continued) 

21 0 Mr. Wraxall, regarding stain one and two, depending 

22 upon what assumptions you make you can either include or exclude 

23 Josh Pompey as well as the other people we've been talking 

24 about, is that right? 

25 A Yes. 
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Q Those assumptions are something that we'll never know 

the exact answer to because of the data we're stuck with at this 

point, is that right? 

A Unless you do more testing, yes, that's correct. 

Q Now, Mr. Kleiner had asked you regarding the knife 

stains, that there were three other knife stains in this case? 

7 A 

8 

Yes, that's correct. 

Q He asked you about them in the archive documents, I 

9 believe? 

10 A Yes. 

11 

12 

13 

14 

Q As to the three other stains that are not up on this 

diagram that's been marked D-9C, would it be fair to say as to 

the three other knife stains, the State Police came up with 

basically inconclusives across the board? 

15 A 

16 

Yes. 

Q Did you basically agree with those conclusions? 

17 A Yes. As I've explained earlier, there was PGM activ ty on 

18 at least two other of those stains which looked similar to those 

19 two ones there but they weren't as strong. Because it was a 

20 photograph I decided it was inconclusive. 

21 

22 

23 

24 

25 

Q Out of the five stains you really only discussed two 

of them in your report? 

A That's correct. 

O And I asked you, just before the paper ran out to look 

at S-634 and you said you were going to find it. 
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1 A I've got it. 

2 Q This would be the page. Can you just get to the page 

3 that deals with the knife. 

4 A Yeah. It's 25th of September, 1990, the date of the 

5 report. Is that correct? 

6 Q Right. September 25, 1990 in the upper right hand 

7 cor ner. 

8 A 

9 

Correct. 

Q When we're looking for the knife it would be in the 

10 center, it says number thirty-two, knife, right? 

11 A 

12 

Yes. I've got it. 

Q Stains one and two are what we've been talking about 

13 over there. Although the State Police basically puts 

14 inconclusive or QNS across the board we've discussed what you've 

15 interpreted the results are. 

16 A Correct. 

17 Q As to three, four and five you really haven't s oken 

18 much about them, is that right? 

19 A That's correct. 

20 

21 

22 

23 

24 

25 

Q As to three, four, and five, across the board the 

State Police has QNS for blood group, inconclusive all the way 

through and then at some point it ends up with QNS? 

A They basically have inconclusive for group one. It would 

appear they did just one test, although I think they did two 

tests but it was only for that group one system. 
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1 Q Regardless, you basically agree with the State Police 

2 conclusions for three, four and five? 

3 A Yes. 

4 Q As to those particular stains since it's inconclusive 

5 you cannot exclude Josh Pompey as being the contributor or 

6 partial contributor for those stains? 

7 MR. KLEINER: Objection. Misleading. There's no one 

8 under inconclusive. 

9 THE COURT: I'll allow it. 

10 A That's correct, but you can't exclude anybody else either. 

11 Q But Josh Pompey is not excluded on the basis of three, 

12 four and five? 

13 A Right, or anybody else. 

14 Q And Josh Pompey is not excluded on one and two based 

15 on some of the assumptions that can be made? 

16 A Yes. If you assume there's mixtures there, certainly. 

17 Q Now, your report in this case, you only discuseed one 

18 possible scenario, isn't that right? 

19 A Yes, I did. For stain number two. 

20 Q Okay. ~nd there were other possibilities which 

21 include the poss (bility of Josh Pompey being a contributor that 

22 you didn't discuss in your report, isn't that right? 

23 A That's correct. 

24 Q So you only basical l y put enc cf 

25 your report as it relates to stain two and you did not go 
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through all the assumptions and all the various possibilities 

that could be attributable to that stain? 

A That's correct. Mainly because I didn't have the 

photograph and therefore I was going on my recollection. When I 

saw it again, it occurred to me of course there was another 

possibility. 

Q And the other possibility includes that Josh Pompey 

could be there as part of a mixture? 

9 A 

10 

As could everybody else too, sure. 

MR. SANTULLI: I have nothing further. 

THE COURT: Re-redirect. 11 

12 MR. KLEINER: Yes, your Honor. 

13 REDIRECT EXAMINATION BY MR. KLEINER: 

14 Q One thing we do know, Mr. Wraxall, from your results, 

15 run like the State Police results, is that we have the State 

16 Police on stains number one and two from archives saying 

17 possible 2-1 to a final report sayi ng inconclusive on sta~ns one 

18 and two? 

19 A Yes. 

20 

21 

22 

23 

Q We have archive documents on three, four and five 

saying possible 2-ls in the archives, right? 

A Yes. 

Q Then in the final report it's now INC? 

24 A Correct. 

25 Q In your resul ts in this case, your conclusive results 
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1 on PGM, regardless of any questions from the State about what 

2 Miss Robinson ls on PGM as to the unknown physical specimen, 

3 that being the knife, you have conclusive 2-1 results on the 

4 PGM? 

5 A 

6 

Yes. I think it's real clear. 

Q The ESD result on stain number two you have a 

7 co elusive result of a l? 

8 A 

9 

Right. Correct. 

Q Now, an exclusion of someone under any one of these 

10 systems would exclude them from the particular stain that was 

11 tested? 

12 A Assuming not a mixture, sure. Yes. If you assume one 

13 source, yes. 

14 Q And also in this particular case we know from the 

15 result, your conclusive results, that Josh Pompey ls an ESD 1? 

16 A Yes. 

17 Q He's a PGM l? 

18 A Yes. 

19 Q And he's a 1+ 1- on PGM sub? 

20 A Yes. 

21 Q We know since he's a PGM 1, if this ls picking up a 

22 single source, he cannot be the contributor to the 2-1 or the 

23 2-1 on the stain one or two? 

24 A 

25 

That's -orrect. 

Q Also, regardi ng your particular report in this 
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1 particular case, talking about possible scenarios but in your 

2 final conclusions on number one, did you say the blood on area 

3 one of the knife, item thirty-two, could not have originated 

4 from Mitchell, Pompey or Robinson, assuming she is a PGM l? 

5 A Yes. 

6 Q And you have testified on cross and d i rect and 

7 re irect that although you couldn't say she was conclusively 

8 you had indicated that when you did look at her particular 

9 sample there was an indication she was a 1? 

Yes. Just like the State Police said. 10 A 

11 Q Number two you had indicated the results from the 

a 1 

12 blood on area two of the knife indicates a mixture from at least 

13 two donors in parentheses a PGM 2-1 cannot have a sub type of 

14 1+. However because the ESD and PGM typing is analyzed at the 

15 same time, one of the donors is somebody other than Mitchell, 

16 Robinson or Pompey. 

17 A 

18 

Correct. 

Q And based upon the scenarios as you listed above you 

19 then indicated that people who are PGM 2-1 and ESD 1 occur in 

20 approximately twenty-eight percent of the population? 

21 A 

22 

Yes. About one in four people. Sure. 

Q Now, the State asked you certain questions about other 

23 possibilities about well, if we have this type of scenario, a 

24 mixture and t his and that, you said to them Pompey, Mitchell and 

25 Robinson couldn't be excluded? 
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1 A Correct. 

2 

3 

Q How about the rest of the population given the 

scenario the State gave you? 

4 A As I said, once you get into mixtures you can't tell how 

5 many people are in there and, therefore, potentially a lot of 

6 people could be in there and with mixtures it's very rare it's 

7 an even mixture. It's not going to be fifty percent of one and 

8 fifty percent of the other. It's going to be different 

9 percentages which we don't know. So it may be that a particular 

10 enzyme from a particular person who's in there doesn't show up 

11 because the amount of his contribution to the mixture is very 

12 small. 

13 Q And regarding the swabbing of the knife itself by the 

14 State Police, since you didn't do the swabbing on the knife you 

15 wouldn't know whether the person who did that was actually 

16 looking for suspect stains or just generally looking for general 

17 stains? 

18 

19 

20 

21 

MR. SANTULLI: Objection. Irrelevant. 

THE COURT: I'll sustain it. 

MR. KLEINER: No further questions. 

MR. SANTULLI: Very quickly I'm going to ask that 

22 this sticker be left on. 

23 MR. KLEINER: It's my exhibit. If they want to mark 

24 up another exhibit that's up to them. 

25 THE COURT: It's not an exhibit yet anyway. 
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1 MR. KLEINER: It's an exhibits for identification. 

2 RECROSS EXAMINATION BY MR . SANTULLI: 

Q There's no doubt your conclusion was this was 

inconclusive? 

A Correct. 

Q And based upon that we can't ma ke a conclusion here 

that Audrey Robinson is excluded, isn't that right? 

A Yes, that's right. 

Q This is your conclusion, we're not talking about the 

10 State Police. They said it was inconclusive too? 

11 A Yes. 

12 Q But right now we're talking about your conclusion that 

13 it was inconclusive? 

14 A 

15 

Yeah. 

Q If it's inconclusive, then this cannot be ruled out as 

16 being contributed by Audrey Robinson? 

17 A 

18 

That's correct. 

Q Now, as to stain two, it was written in your report 

19 that Madeline Mitchell, Audrey Robinson or Josh Pompey is 

20 excluded. That's not wholly correct, isn't that right? Because 

21 you assume that this is a mixture? 

22 A 

23 

I didn't say that. 

Q What did you say? 

24 

25 

A I said however, because ESD and PGM typing is analyzed at 

the same time one of the donors is somebody other than Madeline 
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1 Mitchell, Audrey Johnson or Josh Pompey. 

2 

3 A 

4 

Q 

Sure. 

Q 

So one of the donors is other than? 

But that doesn't exclude the possibility that Josh 

5 Pompey can be part of the mixture? 

6 A 

7 

8 

9 

As we said. 

Q It's a semantic type of thing? 

MR. KLEINER: Objection to the form of the question. 

THE COURT: You made your comments. Ask him 

10 questions. 

11 Q So based upon that statement your intention of 

12 conveying information was not to say that they're all excluded 

13 but one of them is excluded but that not necessarily any 

14 particular one? 

15 A One of the donors is somebody other than those three 

16 people. That's what I'm saying. They may be in there but 

17 somebody other than them is also in there if you assume a 

18 mixture. 

19 Q Well, if it's a mixture, it could be the 2-1 from 

20 Audrey Robinson, right? 

21 A Well, yeah, if in fact she's a 2-1. 

22 Q Well, she's an inconclusive? 

23 A We don't know. 

24 Q It's a poesibility? 

25 A It could be anybody. 



Wraxall - redirect - Kleiner 

O The 1+ could be either Madeline Mitchell or Josh 

Pompey because the 1- may have dropped off? 

A Right. 

o And the 1 could be either from Josh Pompey or Madeline 

Mitchell? 

A Sure. But that goes back -- you're picking out things you 

7 want to do and you're putting in assumptions. 

8 0 Just like you did? 

9 A 

10 

Absolutely. 

MR. SANTULLI: No further questions. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. KLEINER: Objection to the form of the question. 

THE COURT: Overruled. 

REDIRECT EXAMINATION BY MR. KLEINER: 

O Mr. Wraxall, based upon the final results that you 

have in this particular case, regardless of questioning of the 

conclusions you draw in your report in the scenario that you 

laid out in your report, or whether answers regarding quest ons 

from the State regarding other scenarios, one thing we do know 

from your results are that we have conclusive results from you 

of the two 2-ls on stain one and two and the ESD conclusive 

result on staiu number two which is different than what the 

State Police indicated in their final reports and even in their 

archive documents? 

24 A Y~e; that's c~rrect. 

25 MR. KLEINER: Thank you. 
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1 No further questions. 

2 RECROSS EXAMINATION BY MR. SANTULLI: 

3 Q You put in your report that this result was 

4 inconclusive, is that correct? 

5 A Yes . 

6 Q And you stand by that? 

7 A Based on my observation and also based on the fact that I 

8 thought we might be able to do some testing on it which would 

9 resolve that question. 

10 MR. SANTULLI: I have no further questions. 

11 REDIRECT EXAMINATION BY MR. KLEINER: 

12 Q The State doesn't seem to want to give you that 

13 opportunity, right? 

14 THE COURT: I said no one is going to do testing after 

15 the trial starts. 

16 Q The State certainly objected to that, right? 

17 MR. SANTULLI: Objection to him making editorial 

18 remarks. 

19 MR. KLEINER: I'll withdraw it. Thank you. That's 

20 all. 

21 TH:t. COURT: Thank you. Mr. Wraxall. 

22 THE WITNESS: Am I excused? 

23 THE COURT: Yes. 

24 THE WT"'Nl;'C!C! • •• • -··--w • Thank you . 

25 THE COURT: You have another witness for us, Mr. 
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1 Kleiner? 

2 MR. KLEINER: Yes, I do your Honor. Dr. David Bing. 

3 At this time the defense calls Dr. David Bing to the stand. 

4 DOCTOR D A v I D H 0 w A R D B I N G, Acting 

5 Consultant for Clinical Testing, CBR Laboratories, 800 

6 Huntington Avenue, Boston, Massachusetts , DEFENSE WITNESS SWORN 

7 DIRECT EXAMINATION BY MR. KLEINER: 

8 

9 A 

10 

Q Dr. Bing, do you have your resume with you today? 

No, I don't. 

Q I'm just going to ask you some questions regarding 

11 your prior experience. Doctor, can you tell us the CBR 

12 

13 

Laboratories, can you tell us a little about that and what your 

relationship is, what you do there. 

14 A CBR Laboratories is a licensed clinical reference 

15 laboratory that does medical diagnostic testing in DNA-based 

16 genetic testing including genetic testing in the areas of 

17 disputed parentage and forensic testing. 

18 Since 1986 I have been the Director of Testing at that 

19 laboratory. The CBR Laboratories is a totally owned subsidiary 

20 of the Center for Blood Research. The Center for Blood Research 

21 is a not-fo. -profit research institute affiliated with Harvard 

22 Medical School. I have been at the Center since 1973 as a 

23 s e nior investigator, then as director of this laboratory and at 

24 the same time I have been on the faculty of Harvard Medical 

25 School. 
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21 
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Q Doctor, can you tell us a little about at CBR 

Laboratories exactly what type of testing you were doing there 

since the time you have been doing testing there. 

A Well, in 1986 when I took over the laboratory it was 

primarily involved in serological testing and I was involved in 

directing all of that serological test i ng. Parent age testing 

invo ves serological testing. we were doing serological testing 

for clinical diagnostic purposes, medical diagnostic purposes 

and on occasion we would do some serological testing for the 

courts in other areas. 

In 1989 the laboratory began under my directi on to 

develop capability for doing DNA testing. We introduced DNA 

testing for parentage testing in 1989, and then later on that 

year began to do DNA based testing for forensic work. And in 

1990 introduced a type of DNA testing that's called PCR which 

stands for polymerase chain reaction. It's a type of testing, 

different kind of DNA based testing but is now used widely n 

the area of genetic testing. 

Q You mentioned the PCR system. Specifically 

polymarker. Can you just give us some information, tell us 

specif cally what your role was in the development of that 

particular system. 

23 A We began doing this type of DNA testing in 1990. It was 

24 the first PCR based test that was available for forensic 

25 purposes because that's mainly where our work was, was a teat 
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1 that was at that time called DO-Alpha, subsequently been renamed 

2 DQA 1, which is the modern name for that test. That was in 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1990. 

Sometime in 1993 our laboratory was asked to 

participate in a field trial of a new PCR based test that at 

that time was called polymarker, subsequently became known as 

the PM test. Over the summer of 1993, in the fall of 1993 we 

participated in that study and then in about the end of January, 

beginning of February of 1995 we introduced that test to the CBR 

Laboratories for use in forensic work. 

Q Prior to the time it was introduced into your 

laboratory had anyone been utilizing the polymarker system for 

forensic testing? 

A Yes. I mean there were some laboratories that were using 

15 it prior to that time. I think there was a laboratory in 

16 Georgia that was using it in 1995 and reported out results. 

17 That's one laboratory I know of for sure but we were probabl y 

18 among the first five or six laboratories to actually introduce 

19 it for DNA based forensic testing to the best of my knowledge. 

20 There could be many more. I just don ' t know. 

21 Q You mentioned one of your functions in CBR was to deal 

22 with paternity type cases? 

23 A Yes. That's really one of the major responsibilities that 

24 I had. 

25 Q Basically in the paternity type cases what is the role 
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1 of the serologist or the DNA expert depending upon what test 

2 you're doing? 

3 A Well, there are several parts to answer that question. 

4 Parentage testing, just like forensic testing, is an area that 

5 comes under the scrutiny of outside agencies so, for example, 

6 the CBR Laboratories has been accredited by an agency that 

7 acer dits laboratories for parentage testing since 1990, before 

8 I got there actually. They've been accredited for parentage 

9 testing. When I took over the laboratory I was certified, that 

10 meant I was responsible for the testing that was done. This 

11 included blood typing, serum protein analysis by 

12 electrophoresis, a type of testing that's called HLA testing, 

13 which is a serological test based on -- at that time based on 

14 looking at certain kind of cells that are found in blood. 

15 And then in 1989, as I said, the laboratory under my 

16 direction introduced DNA based testing for doing disputed 

17 parentage testing. In that arena I had been qualified as a 

18 technical director for that by the American Association o .f Blood 

19 Banks back in 1986 and subsequent to that we were inspected for 

20 DNA testing. I was certified in that area as well. 

21 ~ Regarding your serological background at the lab, have 

22 you ever been called upon at the lab to do P-30 testing? 

23 A Yes. We've done that kind of testing. 

24 0 That was at CBR Lab? 

25 A That's right. 



Bing - direct - Kleiner 

1 Q In the work you've done as a DNA expert is there ever 

2 crossover sometimes with serological results and DNA results 

3 that involve the reviewing of P-30 plates? 

4 A There have been cases that we have worked on where we have 

5 done P-30 analysis and subsequently have done DNA testing on 

6 some of the stains that were positive and negative for P-30. 

7 Q Doctor, I'd like to ask questions about your 

8 educational background, if you could tell the jury about that. 

9 A I received a BA with distinction in biology from Wesleyan 

10 University in Middletown, Connecticut in 1960. I received my 

11 Ph.D in microbiology from Western Reserve University in 

12 Cleveland, Ohio. 

13 After two years of postdoctoral training at the 

14 University of California in Berkeley, California I moved to 

15 Michigan State University and was there from '68 to '73, rose to 

16 the rank of Associate Professor with tenor. In 1973 I moved to 

17 the Center for Blood Research. From '73 to '83 I was a sen or 

18 investigator and actually continue to this day to be a senior 

19 investigator there. 

20 In 1983 I took a leave of absence to work for Johnson 

21 & Johnson Corporation and came back in 1986. I was asked to 

22 take over the direction of the CBR Laboratories, clinical 

23 r e ference laboratory which I referred to earlier. 

24 Q Could you tell ue what affiliations were or 

25 with the Harvard Medical School? 

--......... 
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1 A I have been initially from '73 to '83 I was a member of the 

2 Department of Biological Chemistry. Then in, I forget whether 

3 it's '88 or '89, sometime in there I was reappointed to the 

4 Department of Medicine through Children's Hospital Medical 

5 Center at Harvard Medical School. 

6 Q Did you have postdoctoral training at t he Harvard 

7 Medic al School between '93 and '96? 

8 A In 1993 I entered into a postdoctoral training program in 

9 the area of advanced human genetics and went through that 

10 program. At the same time I was on the faculty but I thought it 

11 was important to go through the entire program. 

12 Q What did that involve, the genetic side to your 

13 training? 

14 A Well, this is a program designed for residents and interns 

15 and postdoctoral Fellows who wish to take their Boards in 

16 clinical genetics. Everything from genetic counseling to 

17 molecular genetics. So this is a program that is designed ~o 

18 train people to do that. It involves both didactic work, for 

19 example there's a series of lectures and seminars and courses 

20 that one has to attend as part of this program. And, in 

21 addition to that, there is laboratory work in which one spends a 

22 certain amount of time in two or three other clinical 

23 d i sciplines besides the one in which they're working. I went 

24 through all of that 

25 Q Have you also been involved in the research 
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fellowships at Harvard Medical School? Does that have any 

involvement with the Children's Hospital? 

A Well, I've been what's known as an independent investigator 

for a number of years which includes receiving research grants 

from the National Institute of Health as well as fellowships 

from organizations such as the American Heart Association and 

the National Institute of Health. That's basically supported my 

salary while I was undertaking fundamental research at the 

Center for Blood Research. 

Q Do you have the licensure and certification area of 

11 your resume? Tell us a little about that. 

12 A Well, I'm certified as a Technical Director of Clinical 

13 Testing and Hematology by Commonwealth of Massachusetts, the 

14 State of Connecticut, the State of Maryland. The lab holds the 

15 CLIA license, which stands for Clinical Laboratory Improvement 

16 Act, in the areas of Immunohematology and Diagnostic 

17 Immunology. That allows us to do -- allows the laboratory t 

18 accept samples from other states in the United States for 

19 clinical testing. 

20 In addit ion to that I've been certified as a technical 

21 director f or parentage testing including DNA testing for the 

22 American Association of Blood Banks laboratory, which has been 

23 accredited by the National Forensic Science Training center that 

24 the l aboratory meets the accreditation requirements of the 

25 American Society of Crime Lab Directors for DNA testing and 
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1 meets the accreditation recommendations of the DNA Advisory 

2 Board, which is a national board that has set the standards for 

~ 3 forensic DNA testing and that the laboratory adheres to the 

4 guidelines of an organization known as the Technical Working 

5 group on DNA Analysis Methods, which we call TWGDAM. So I have 

6 those credentials as well. 

7 

8 

9 

10 

11 

12 

And the laboratory has also been licensed in the State 

of New York by the State Department of Health for hematology 

testing and also for DNA identity testing including parentage 

and forensic testing. 

Q When you mention forensic are you dealing with 

criminal cases generally? 

13 A Generally forensic refers to scientific work undertaken 

14 during the course of investigation of a criminal matter. 

15 0 You've had a series of academic appointments. Could 

16 you tell us some of those briefly. 

17 A As I said I was a member of the f aculty at Michigan Sta~e 

18 University where I rose to the rank of Associate Professor with 

19 tenure. I am the senior investigator at the Center for Blood 

20 Research. It's the equivalent of an academic position at 

21 Harvard Medical School although it's a research institute. 

22 I was a Principal Associate in the Department of 

23 Biological Chemistry. I've been in a similar position in the 

24 Depar tment of Med icine. For a period of time I was an adjunct 

25 associate professor at Northeastern University in the College of 
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l Pharmacy and Applied Health Sciences where I taught a course in 

2 Foundation of Forensic Sciences. 

3 This past fall I became an adjunct associate professor 

4 at Brandeis University teaching the advanced genetics course for 

5 undergraduates and graduate students in genetic counseling. 

6 Q Can you tell us anything about your affiliation with 

7 

8 

9 

the Cambridge Research Laboratories? 

A That was a period of three years where I was Director. 

was the Associate Director of Biological Sciences for a 

I 

10 laboratory that was developing DNA diagnostics and 

11 immunodiagnostics for the Ortho Diagnostics which is one of the 

12 Johnson & Johnson companies. I was on leave from the Center 

13 during that period of time. 

14 

15 

16 

17 

18 

19 

Q Do you also have various hospital appointments? 

A I have had hospital appointments over the years. I think 

the only one I have at the present time is one at Children's 

Hospital but many of these hospital appointments were in 

relationship to basic research grants in which I was accompany 

investigator or principal investigator. That were administered 

20 through these Harvard Medical School hospitals. To participate 

21 

22 

23 

24 

25 

in those gr ants they required that you become a member of their 

staff . It never went through any kind of review process other 

t han the fact the grant was awarded, the appointment came 

through. 

Q Do you have something in your resume regarding major 
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1 committee assignments? Could you tell us about that what that 

2 means and what that entails. 

3 A The major committee assignments include areas in both basic 

4 research and applied research and in private industry. The 

5 basic area, I've served as a member of the Peer Review Study 

6 Section Groups at the National Institutes of Health. I spent 

7 seven years on such a study section in the area of the NIH that 

8 awards grants to small bus inesses doing innovative research. 

9 I've actually worked with the National Heart and Lung 

10 Blood Institute in reviewing twenty-five years of work that 

11 they've done there. I've served as an adviser, ad hoc adviser 

12 to the American Red Cross in the class of protein derivatives 

13 area. 

14 I have been the representative from private industry 

15 to the TWGDAM group, the group I mentioned earlier. And I have, 

16 this February I completed a term as President and Member of the 

17 Human Identity Trade Association, whic h is a private 

18 organization representing the interests of private testing 

19 laboratories and manufacturers of materials that are used in the 

20 area of human identity testing, which is more well known as DNA 

21 testing. 

22 O You've mentioned TWGDAM and your association with it. 

23 Does this have anything to do with DNA analysis methods and 

24 what ' s your role in that or what did you do? 

25 A That's all it's about. Techn ical Working Group on DNA 
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1 Analysis Methods is primarily an association of crime lab 

2 directors from public crime laboratories in the United States. 

3 It's an organization whose meetings are sponsored by the FBI so 

4 that twice a year this group meets under the sponsorship with 

5 the FBI as a host at Quantico, Virginia, the FBI Academy, where 

6 agents are trained and there's a meeting in which standards in 

7 the f i eld -- primarily it focuses on standards in the field of 

8 DNA testing and new developments in the area of forensic DNA 

9 based testing. So it's out of this that came the set of 

10 guidelines for forensic DNA testing that were adopted as the 

11 interim rules in the Omnibus Crime Bill of 1994. It's just an 

12 example of the kind of work that that group does. 

13 For about three or four years, maybe longer, I was the 

14 representative, one of the representatives from private industry 

15 to that group. There were other members from private industry 

16 in that group but I was the one who represented the Human 

17 Identity Trade Association. 

18 Q Are there various memberships that you have, Doctor? 

19 A I am a member of the American Academy of Forensic 

20 Sciences. I'm a member of the American Association of 

21 Immunology . I have joined other scientific organizations, 

22 mostly just to be able to receive the journals they publish as 

23 part of the membership. 

24 More recently I became a member of the American 

25 College of Medical Genetics. Three that I mention are ones 
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which require letters of reference and review of credentials 

before you are admitted. 

Q You have a listing of a series of publications. 

You've indicated in your resume an area of research interests. 

Can you tell us generally in the field of DNA whether you have 

various research interests in that area. 

A Well, really since 1988, ' 89 most of the focus of my 

scholarly work has been in the area of DNA analysis and DNA 

testing . This includes work in the area of development of DNA 

testing for the HLA system, forensic DNA testing, things t hat 

have to do with the cloning of genes and tests that have been 

developed around that, some clinical diagnostic testing for 

genetic tests. Most of my work has been in the area of DNA for 

the past ten years. 

Q Regarding your teaching experience at Harvard Medical 

16 School I think you mentioned something between '73 and '76. You 

17 taught Advanced Biochemistry at Harvar d Med? 

18 A That's right . 

19 Q In 1994 you taught Advanced Human Genetics at Harvard 

20 Medical School? 

21 A Thdt's what I mentioned earlier. I was doing the 

22 postdoctoral fe l lowship and teaching as a member of the faculty 

23 a t t he same time. 

24 Q Of Harvard Medical Sc hee l? 

25 A That' s right. 
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1 0 In 1995 you have a listing regarding the Massachusetts 

2 Continuing Legal Education regarding DNA. Could you explain 

3 what that is. 

4 A Well, Massachusetts, like most states they have a program 

5 with seminars for lawyers to basically allow lawyers to keep 

6 abreast of developments in the legal field including scientific 

7 developments. On occasion I've been asked to give lectures by 

8 the Massachusetts Continui ng Legal Education Group, which is a 

9 pri vate organization. This has mostly been in the area of 

10 parentage testing and forensic testing. 

11 Q Did it involve judges? 

12 A 

13 

That was separate. 

Q Tell us about that. 

14 A That was a separate thing. That was something that was 

15 organized actually out of a group in Washington called the 

16 Einstein Institute for Law and Justice I think, Justice and the 

17 Courts, or something like that. And that was a workshop for 

18 judges to introduce them to and help them begin to understand 

19 the basis of genetic testing in general and specific 

20 applications of genetic testing in the area of clinical testi ng, 

21 privacy iss ues , private technology and forensic testing. And 

22 I've done that workshop twice for those people . 

23 Q I ' m not going to go into specifics but regarding 

rnnf- f nn f ""' ann,.. •+ .. "'~ ~'h.e.-- ., ,.. ell - - -- - ---- - · •:1 ----- ---•• _ .......... .._ •u .,. l i sting there from 1985 to 

25 1986. Te ll us just the subj ect matters generally. 
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A The reason that's in my resume is that that's sort of a 

requirement from the accrediting agencies to know that an 

individual is making an efforts to stay current in the field. 

So what's listed there primarily is attendance at scientific 

meetings, although I do list the postdoctoral experience there 

as well. 

And it's considered important by the accrediting 

agencies, American Association of Blood Banks, American Society 

of Crime Lab Directors, ASCLD, that one remains current in the 

field. One of the ways this is accomplished is to go to 

meetings and presents papers, which I have done. 

Q There's a listing here under patents. Do any of those 

13 have to do with DNA? 

14 A No. 

15 Q According to your resume there appears to be a listing 

16 regarding reports that you did from numbers one through 

17 sixty-four. On number fifty-three it appears you've co-author 

18 a report with a number of other experts dealing with this was 

19 1992 dealing with PCR amplification. Could you tell us what 

20 that report was about basically. 

21 I've circled a few. Tell us about those I've 

22 circled. 

23 A The one t o which you referred has to do with a PCR baaed 

24 test f or determining the specific ge notype in the HLA system, 

25 PCR baaed method, and there are a number of articles in which I 
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1 was a co-author in developing that. 

2 There was a test specifically, that one report here in 

3 the Journal of Forensic Sciences, about a way to increase the 

4 information that one could get out of the DQ-Alpha test at the 

5 time. And subsequently to that such modifications have been 

6 introduced to that test. So that was just a resear ch report 

7 saying there are various ways to get more information out of 

8 that test. 

9 And then in 1997 I was one of three individuals who 

10 brought together and published a collaborative study by 

11 twenty-six forensic laboratories around the United States on 

12 validating use of what we now call the PM tests. At that time 

13 we called it polymarker but it's now called the PM test. That 

14 

15 

was in the Journal of Forensic Science as well. 

Q Number sixty-four? 

16 A Sixty-four is essentially the second part of that paper 

17 that was published in the crime laboratory digest, peer rev! wed 

18 journal that's published by the FBI. 

19 Q Doctor, you have a series of reviews indicating 

20 chapters and books. I've circled number seventeen, eighteen and 

21 twenty-two. I was wondering if you could tell us about those 

22 

23 

24 

25 

three out of the twenty-two. 

A Seventeen is a study that I did with a colleague, two 

colleagues of mine on looking at the usage of genetic markers to 

try to characterize indigenous tribes in South America. That 
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was based on RFLP work primarily. 

Q Why was that being done at that time? What was the 

3 purpose of that? 

4 A There was some interest and there still remains an interest 

5 in the field of anthropology to basically use genetic markers to 

6 try to understand the origins of humans. So by studying the 

7 isolated ethnic groups in South America, these Indians really 

8 relate back to a time when it's believed they're direct 

9 descendants to the people who came to North America and South 

10 America across the land bridge. By studying those people you 

11 can get some insights as to the anthropological origins of 

12 people who origi nally populated North and South America. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The second paper is an ongoing study. It's a 

continuation of that study in which we presented the data we had 

on the tribes that were studied. 

And number twenty-two actually was just published this 

year as a matter of fact. It says in press year but it's 

finally out as a book. It's 1997. Which is a development of 

DNA typing methods for forensic analysis. There's a chapter in 

the book in which I was asked to basically put together the 

highlights of the field in terms of developing of methodology 

for forensic DNA testing. 

Q Doctor, the last area of your resume, numbers one to 

twent y - eight I'm going to ask you briefly if you could cover the 

last number s that are in c irc les and how they relate to your 
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1 familiarity with DNA. 

2 A This represents a partial list of abstracts of work that 

3 were presented at public meetings. This would be in 

4 relationship to continuing education really. And all of these 

5 that have been circled have to do with the use of DNA analysis 

6 methods in the area of forensic DNA testing, what I call 

7 forens i c genetics. So there's some seven publications over a 

8 period from 1989 to 1995. In fact, this isn't up-to-date 

9 because there's been some in 1996 and 1997 as well. 

10 Q Now , regarding your laboratory, you mentioned your 

11 affiliation with things such as TWGDAM, but regarding your 

12 laboratory is there a process you had to go through regarding 

13 validation studies, proficiency tests and things like that? 

14 A All the people in our laboratory as part of the 

15 accreditation process meet the standards in the field which 

16 include doing open proficiency testing. All the analysts do it 

17 twice a year. Initially I was doing it as well although in t~e 

18 past few years, I think it was in '96 was the last year that I 

19 did proficiency testing. I didn't do any in '97. 

20 That's one of the requirements that we have. We have 

21 to do proficiency testing. What a proficiency test ls, ls that 

22 essentially the laboratory subscribes to a service that provides 

23 samples. We know that we're being tested but we don't know what 

24 the answers are in terms of the tests that are being run on the 

25 samples. 
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1 There's two sets of services that our laboratory 

2 subscribes to. One is organized by the College of American 

3 Pathology, we call it CAPS, that provides proficiency testing in 

4 the areas of parentage testing and forensic DNA testing. 

5 The other one is the Collaborative Testing Services 

6 that is located in Virginia. I think it's just, I think the 

7 town is Herndon, Virginia, and they provide samples which are 

8 primarily for forensic testing. And we have those panels. We 

9 pay for them ourselves. And it's a series of tests that are 

10 run. We send the tests into the agency that submitted them and 

11 then we get a report back to see whether or not we got the 

12 correct results. 

13 Then there is one agency that is part of our 

14 licensure . Prof i ciency tests are provided to us. That's from 

15 the New York State Department of Health. And they send us 

16 samples that they ask us to test to do proficiency testing on 

17 and send the results back to them, and the continued licensu~e 

18 is dependent on the results of that testing to some extent. 

19 0 Doctor, based upon your background, do you have a 

20 special familiarity or have you worked on extremely degraded 

21 pieces of evidence over the years? 

22 A We have seen all kinds of evidence come through our 

23 laboratories ; some of it very fresh, some of it representing 

24 sampl es as old as forty years. 

25 0 Tell us a little bit about the oldest ones, about your 
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1 familiarity with them. 

2 A 

3 

4 

5 

We 

MR. SANTULLI: I'm going to object. 

THE COURT: I'll sustain the objection. 

Q Doctor, based upon what the Center for Blood Research 

6 

7 

8 

laboratory does can you tell us whether or not you've been 

called upon by other experts in other fields to do DNA testing 

on various pieces of evidence? 

9 A 

10 

Yes, I have. 

Q Is Or. Zugibe one of those experts? 

11 A Yes. 

12 

13 DNA? 

14 

15 

Q What's the specific work you've done in that area from 

MR. SANTULLI: I'm going to object. 

MR. KLEINER: Goes towards his ability to look at 

16 degraded evidence, understand degraded evidence. 

17 THE COURT: Right now we're just dealing with his 

18 qualifications. once he goes through his qualifications then 

19 you can get to it. 

20 MR. KLEINER: All right. 

21 Q Doctor, also the Center for Blood Research, as far as 

22 civil, criminal, first tell us a little bit about your basic 

23 breakdown o f work between the plaintiffs, defendants in civil 

24 casee, how that work=. 

25 A In civil cases? 
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Yes. Paternity type cases . 

Well, there's always a plaintiff and always a defendant in 

3 a parentage case. Most of them are private cases where one 

4 party is disputing whether or not another party is or is not the 

5 true biologic parent of a child. There are other instances. 

6 Immigration is one where the State Department is questioning 

7 whether or not somebody is a true biologic parent of a chi ld. 

8 We do that kind of work as well. Those are civil cases. 

9 I've been qualified, I've testified on those cases but 

10 those hardly ever go to court because parentage testing has 

11 moved in Massachusetts from criminal courts to basically a 

12 hearing before a judge and actually the CBR Laboratories has had 

13 experience with parentage testing through that entire process in 

14 the legal field i n Massachusetts. I wasn't there at the time 

15 the lab but the laboratory has testified in criminal courts 

16 about parentage testing and that's where those issues were 

17 discussed. 

18 In the forensic area, forensic DNA testing 

19 0 We're moving into the criminal area? 

20 A Yes . That's primarily in the cri minal area although there 

21 have been civil disputes about that as well. The kind of 

22 testing that's done in forensic DNA testing and in that 

23 particular situation since 1990 I would estimate probabl y 

24 ~!ghty, ninety percent of the work we do at any givan time is 

25 for the prosecution and ten to twenty percent of the work we 
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have done has been for the defense. 

Q Generally the prosecution, is that limited to the 

Commonwealth of Massachusetts or is it spread out over the 

country? 

A No. That's over the entire country. Well, it's not the 

entire country. Places I've worked for the prosecution include 

Califor nia, Washington State, Texas, Arkansas, Illinois, 

Pennsylvania, Virginia, New Jersey, New York, Commonwealth of 

9 Massachusetts, Vermont. And then we've also worked for the 

10 defense in some of those states as well as Maine, Alaska, 

11 Hawaii, Puerto Rico. so we've done work in those areas as well. 

12 0 When you were discussing the breakdown, is this the 

13 breakdown based upon the times you've testified for the 

14 prosecution or defense or just the bulk of the cases that coae 

15 in originally? 

16 A The bulk of the casework. I'm just talking about 

17 casework. I'm not talking about testifying. 

18 O The bulk of the cases that come in from the lab, not 

19 

20 

21 

22 

23 

24 

including anything about testimony, so the breakdown is about 

eighty, ninety perc~nt prosecution, ten percent the defense? 

A That seems to be the way it has been. It started out about 

90/10. It's gradually moved towards 80/20. 

O Regarding testimony, what's the basic breakdown in how 

that's come in? 

25 A Of the seventy or so times that I've testified, I've 
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1 testified for the defense here in this Court, in West Virginia, 

2 Massachusetts and New York State and I think it's been about 

3 maybe tops maybe seven or eight times. 

4 Q So you've testified --

5 A I really would have to review it exactly but to the best of 

6 my recollection it probably represents about ten pe rcent 

7 testi ony I've given has been for the defense. 

8 Q And ninety percent for the State? 

9 A I think that's probably a reasonable estimate. 

10 Q Now, that deals with the forensic side, 

11 plus times? 

That's right. 12 A 

13 Q Referring to DNA testimony regarding --

those 

14 A That's all DNA testimony with the exception of 

15 Massachusetts where I've testified on serology. 

of the 

seventy 

16 Q How many times have you been qualified in the field of 

17 serology to give testimony either in front of a jury or in f ont 

18 of a court, hearings, things like that? 

19 A I've testified on serology two times in Massachusetts. 

20 Done a lot more work but I've only testified twice. 

21 0 How many years have you been involved with not only 

22 DNA work but actually doing serology work? 

23 A I'm tra ined as an immunologist. I've done serology since 

24 the day I entered graduate school in 1960, if you want to go 

25 back that far. I mean my thesis work was on a basic technology 
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1 that's used in all the crime laboratories in the United States 

2 for doing ABO typing which is agglutination. That's what my 

3 thesis work was centered around. If you want to consider as a 

4 scientist I've been doing serology for a l o ng time. 

5 In terms of criminal work the laboratory very early on 

6 when we started doing DNA testing we did some serology f or 

7 criminal work initially in the early stages in '89 but once we 

8 got going with the DNA we decided we would focus all of our 

9 efforts in that area so other than doing immunological tests for 

10 semen, which is what the P-30 test is, and which is a technology 

11 that's been used in the CBR Laboratories since I can remember, 

12 goes back twenty-five years, we really have done no real 

13 serological work that we've reported out as part of a case 

14 except for things like P-30 and orthotolidine, which is a 

15 presumptive test for blood , but I have been called upon by both 

16 the Commonwealth but primarily the defense in Massachusetts to 

17 review serological work and to prepare affidavits and on several 

18 occasions have been asked to testify and have been qualified in 

19 the Commonwealth of Massachusetts in terms of blood-typing, 

20 enzyme testing and P-30. 

21 MR. KLEINER: Judge, at this time the defense offers 

22 Dr. Bing as an e xpert in DNA and serology. 

23 THE COURT: We ' ll do the voir dire after lunch. See 

24 y ou back at 1:30. 

25 (No jury present) 
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1 MR. SANTULLI: Judge, I assume your Honor has my 

2 February -- I assume that the Court has the February 11, 1998 

3 motion. 

4 

5 

THE COURT: Yes. 

MR. SANTULLI: And paperwork. In addition, Judge, I'd 

6 like to state for the record when we discus sed this I also 

7 mentioned State v. Scher, 278 N.J. Super. 249. It's Appellate 

8 , Division 1994. Specifically in the areas of page 272 the bottom 

9 of 272 and going on to 273. 

10 The other thing is that the last time that Dr. Bing 

11 testified he was qualified for DNA only. Now Mr. Kleiner has 

12 proffered him for DNA and serology. I'm not going really 

13 dispute his qualifications for serology. However, I have no 

14 report from him that deals with serology at all. I just want 

15 the Court to be aware of that. 

16 MR. KLEINER: They have the affidavit from Dr. Bing 

17 about the review of the results that he found in the State 

18 Police. They have his handwritten notes regarding his 

19 f indings. They have the typewritten aspects of the notes. 

20 They're verbatim. They asked for the handwritten the other 

21 day. I gave it to them. 

22 

23 

THE COURT: That's not a report. 

MR. KLEINER: He has an affidavit. You asked me 

24 speci fically about --

25 THE COURT: I'm not dealing with the affidavits. 
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1 Notes are not a report. 

2 MR. KLEINER: He has the notes of what he reviewed in 

3 the State Police. He's certainly going to give testimony that 

4 he saw P-30 results. Therefore I have to go into his 

5 serological background to explain how he can read a P-30 

6 Judge, in this particular case the State on its own redirect of 

7 Herber Heaney discussed Dr. Bing's P-30 results. And then we 

8 got back into it with Wraxall and really, Judge, in this case, 

9 that all came out on cross. I did not discuss --

10 

11 

THE COURT: P-30 I have no problem with. 

MR. SANTULLI: I'm not o~jecting to him saying , I went 

12 to the lab. I saw certain results, and that's it. But once we 

13 get beyond that and we get into opinions and things about what 

14 should have been done, what could have been done, that's outside 

15 the scope of him going and looking for these documents and I 

16 want it limited to what he did was he reviewed documents, says 

17 they were there. We dispute that. That's an issue and I don ' t 

18 have a problem. If he's going to go beyond that I have no 

19 report. 

20 MR. KLEINER: I'm not offering him to talk about 

21 isoenzyme tests. I'm only offering him in the area based upon 

22 his review. I have to offer the serology background because 

23 this is what he saw, this is what he was hired to do as well but 

24 also 

25 THE COURT: Right now if he says he saw some test, 
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1 obviously, Mr. Kleiner you're putting yourself in a problem 

2 because you're going to have to indicate what date you got those 

3 reports sent out to Mr. Wraxall. 

4 

5 

MR. KLEINER: What reports? 

THE COURT: Wraxall said all the copies and everything 

6 he had matched. Where did you get that? 

7 

8 

9 

MR. KLEINER: To what wraxall saw. 

THE COURT: Sure. 

MR. KLEINER: All of those documents were turned 

10 over -- let's put it this way -- let me put it this way. 

11 Archive documents, and I'm not going to say all because we don't 

12 know. They say it's all. 

13 

14 

THE COURT: What was turned over to you? 

MR. KLEINER: What was turned over to me by the State 

15 was after Dr. Bing went to review records. We were never turned 

16 over archive documents for eight years. It wasn't until Dr. 

17 Bing went to the lab, reviewed the archive documents, then t re 

18 was a dispute between the sides as to whether there was a P-30 

19 or not a P-30. Then the State turned over the archive documents 

20 after Dr. Bing went to the lab. Dr. Bing never had an archive 

21 document in his possession at any time because I didn't have 

22 it. That's a fact. I have the State's discovery inventory 

23 sheet. 

24 There' ~ ona cth~r facto~, Jwdga. In thu t1rat t~lol 

25 there's a question here regarding the mattress sample. Dr. Bing 



colloquy 

1 was permitted in the first trial to indicate an area that he 

2 went underneath. There was a cloth taking test for blood type 

3 B. He was permitted to report out that result as the State 

4 Police had already testified to it and then he was able to 

5 indicate what he found underneath in the foam. And it didn't go 

6 to the fact that he was disputing the B that was found on the 

7 cloth. He's not. And he's not being offered for that, but it 

8 also was allowed by the first trial to explain what are we doing 

9 down here. It just explains why he's cutting from a particular 

10 area because we have a test result above it and he was permitted 

11 to do that, but it is necessary for someone to have a 

12 serological background to know what a B is or anything else like 

13 that. That's one of the reasons why I've offer the testimony 

14 and he was permitted to do it in the first trial. 

15 THE COURT: I don't consider the notes a report. I 

16 want to make that clear. 

17 MR. SANTULLI: I'm only concerned if we go beyond t e 

18 fact that he's going to say -- if he's going to start making 

19 conclusions and opinions about it I have a problem with that. 

20 THE COURT: We'll cross that when we get to it. 

21 MR. KLEINER: The only thing he's going to testify to, 

22 he's not going to testify whether or not he believes that it's a 

23 B or not a B. The State has already testified to that. 

24 Regarding the P- 30 rczult what h&'s just going to say is how he 

25 comes across with the P-30 result and why he came up with 
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1 certain positives and negatives based upon reading a sheet. 

2 He's not going to say from P-30 whether it includes 

3 or excludes somebody or anything like that. He's only going to 

4 state what he saw and how he came to the conclusion. Certainly 

5 the books play a role with Dr. Bing. This is a disputed area 

6 and Dr. Bing is going to be cross-examined on it. There's going 

7 to be direct testimony on it, et cetera, et cetera, et cetera. 

8 But Dr. Bing is not going to do anything regarding what Mr. 

9 Wraxall did on isoenzymes. 

10 That was the very reason why we brought Mr. Wraxall 

11 in, was to have two independent experts on the case, two 

12 reviewers basically. He's not going to back up Wraxall. He's 

13 not going to deal with Wraxall. I'm sure if they ask him 

14 questions, if they want to open that door, I'm sure I'll have 

15 some answers for him. 

16 THE COURT: Okay. see you 1:30. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Luncheon recess taken.) 

A F T E R N 0 0 N S E S S I 0 N 

(The following takes place outside the presence of the 

jury.) 

MR. KLEINER: Judge, do you want the witness to be 

excused for the argument? 

THE COURT: Yes. 

MR. KLEINER: Step outside. 

THE COURT: we have various motions to get rid of. 
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1 The first issue is, I guess, the Prosecutor's February 11th 

2 motion. 

3 MR. SANTULLI: That's correct. Judge, the State made 

4 a motion in limine. At this point over three points. Starting 

5 from back to first, the third point is that the State has asked 

6 that the testimony of Dr. Bing as it relate s to EDTA testing 

7 and/or evidence tested by Dr. Kevin Ballard which was excluded 

8 by a prior written decision of Judge Parsons, that that be 

9 upheld. 

10 Now, I am aware as we've been going through the t rial, 

11 this edict has been upheld as to other witnesses. My fear 

12 generally is in making this motion, why I'm making the motion is 

13 that Mr. Kleiner has a habit of asking EDTA related questions 

14 and then I have to object. 

15 THE COURT: You don't have to object but you do. 

16 MR. SANTULLI: I think I have to object based upon the 

17 way the case has gone. My purpose is to bring this to the 

18 forefront initially so that we don't get into that. Obviously 

19 Dr. Bing was involved with Dr. Ballard goi ng back and forth with 

20 s amples. There would be no relevance if the EDTA testimony is 

21 not coming in. That's that point. 

22 The second issue was that the State received a report 

23 f rom Dr . Bing on January 21 I'm sorry it was dated January 

24 21, 1998. We received it a couple days later. I don't recal l 

25 the exact date but it was subsequent to January 21, 1998. We 
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1 received additional report, some notes, data, et cetera, et 

2 cetera. And based upon the late nature of that, we ask that 

3 that be excluded and Dr. Bing not be permitted to answer 

4 questions regard that issue. 

5 Most importantly under subsection one, Dr. Bing, in 

6 the first trial, attempted to discuss certain of t e FBI results 

7 in th i s case that have been previously testified to. At that 

8 point the State objected based upon the fact that we had not 

9 been provided any aspects of any report or any note or anything 

10 that indicated that Dr. Bing had an opinion or conclusion a s it 

11 related to anything related to the FBI results so when he 

12 started to testify in that regard the State objected. It was 

13 upheld. 

14 Now, since that time -- and I've given the Court a 

15 partial transcript of that, but that was dated obviously during 

16 the first trial. Since that time Dr. Bing has not supplemented 

17 his report, has not provided any note , any detail, any repor of 

18 any kind that deals with that issue. 

19 So if this was something they were intending to get 

20 into with this tri al the State would object on the basis of the 

21 first trial objection but also that -- and I'm just assuming and 

22 I'm using that word very loosely now, but I'm assuming if Mr. 

23 Kleiner atte mpts to get into that area again, which I don't know 

24 if he's going to , but if he att empts to, the same objection 

25 holds. I n fact, it holds even more •o since in the la•t year or 
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1 so nothing has been provided to the State in that regard. 

2 There's absolutely no reason for any of these three issues to be 

3 brought up with this witness. He was on the stand last time 

4 for, I think, four or five days or so on the testing that he did 

5 and the opinions and conclusions, whether we agree with them or 

6 not. He was allowed to get into that. Tha t's what he testified 

7 to las time. That's what we would like to limit him in this 

8 trial, to his report, to his conclusions and to his opinions. 

9 

10 

THE COURT: Mr. Kleiner. 

MR. KLEINER: I didn't understand the last thing the 

11 State said regarding his testimony the last time that he was 

12 allowed or not allowed. 

13 MR. SANTULLI: All I said was that during the last 

14 trial he testified for four or five days regarding his 

15 conclusions and opinions provided in his report which the State 

16 obviously if you don't agree with them we don't object to him 

17 testifying to them but going outside his report, which he may 

18 do, and which was attempted to be done in the first trial, the 

19 State would object to that. 

20 MR. KLEINER: I'm going to work backwards, Judge. 

21 Judge, for other reasons State v. Harvey was brought to the 

22 attention of the court regarding what we do in cases where the 

23 Court now has an opinion which says that mixtures and dot 

24 intensity and sta tistics are all fair game for the jury and the 

25 experts basically battle out what the statistics mean, if they 
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1 should give statistics, et cetera, et cetera. But that decision 

2 is very clear that the defense is to be given wide latitude in 

3 once this type of evidence comes in under Kelly Fry to be able 

4 to att ack this evidence. 

5 Now, as the State indicated it did not have an 

6 objection to the testimony that came in at the firs t trial, 

7 which was mixtures, statistics, the difference between the 

8 experts. This is a different type of issue. This is an issue 

9 regarding whether one expert in a limited area can say these are 

10 the results that were supplied to me. 

11 Basically what happened here is that the FBI supplied 

12 to Dr. Bing through me as I believe or from the prosecution in 

13 some regard they supplied various autoradiographs, dot blot 

14 strips, et cetera, et cetera through discovery requests. 

15 What happened in this case, Judge, was that I had, the 

16 State did not attach it to its brief and I'm searching through 

17 my data but unless the State denies this, I have a very clear 

18 recollection that during the time that Dr. Bing was testifying 

19 or right before he did, I did fax to the prosecution and put 

20 them on notice that Dr. Bing had some serious questions about 

21 specifically 025 and 026, which were windbreaker test results. 

22 The question was, your Honor, basically were there alleles that 

23 could be see n. As you remember I cross-examined the FBI expert 

24 on that exact iss ue and I informad tha Stata, put th•m on notica 

25 of that specific issue. 
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1 THE COURT: By what? 

2 MR. KLEINER: I put them on notice from me in summary 

3 fashion that these were areas the defense would get into to 

4 disput e. 

5 THE COURT: The idea is did you give a report 

6 disputing? Cross-examination doesn't raise an issue that 

7 somebody can testify to. 

8 MR. KLEINER: Let me just state my side of this and 

9 I'll be clear on this. Dr. Bing did not supply a signed 

10 report. I understand the Court's rulings in the past about 

11 attorneys filing summaries of what somebody is going to testify 

12 to but the rules do say it's can come two ways. 

13 THE COURT: Did you file a summary saying he's going 

14 to testify and what his testimony will be? 

15 MR. KLEINER: That's what I did. I faxed it to them 

16 during the firs t trial. It's a handwritten note from me. These 

17 are the items dealing with the FBI that Dr. Bing is going to 

18 give testimony on. 

19 THE COURT: Do you outline Dr. Bing is going to say 

20 there's no allele? 

21 MR. KLEINER: Yes. I said that Dr. Bing was going to 

22 testify on these strips, 025 and Q26, he disagrees with the FBI 

23 results sayi ng that they can see something in such and such a 

24 RVRf".Pm . anti hAIQ ,.."f""' to di::putc ........ .__ --- . .. n---·· ---. - - - --- - ----- --- - ::11--··::11 "'&&"'6"' ..... .... wu. ...... ... .. . oa""a."'oa 

25 he looks at it and he says I can't see it. 
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Now, I haven't found -- let me finish. 

THE COURT: If you find it I'll deal with it. If no 

3 one can find it I can't deal with it. 

4 MR. KLEINER: If the State denies they ever received 

5 that handwritten note faxed to them during the first trial then 

6 it becomes more important that I locate it. Sooner or later I 

7 will l ocate it. 

8 MR. SANTULLI: The State received a handwritten from 

9 Mr. Kleiner, I don't recall exactly what it said, it was one or 

10 two sentences at most. It said that the defense disputes the 

11 results of Q25 and Q26 but there was no basis on it. That's all 

12 there was. There was not one basis as to the conclusion as to 

13 what Dr. Bing was going to testify to. 

14 MR. KLEINER: Judge, the issue is not going to arise 

15 today. 

16 

17 

THE COURT: Then you have to find it. 

MR. KLEINER: That I will not deal with today. I'l. 

18 have to locate it. However, until I see it I'm not going to 

19 comment on the exact words. I have a recollection of it being 

20 more. I don't want to hold myself to it until I see it again. 

21 THE COURT: Right now the ruling will go in favor of 

22 the State unless you come up with something. I have no problem 

23 with you doing it by yourself, sending it out, but that's what 

24 he can testify to but net saying we challenge these alleles and 

25 then nothing else. That doesn't do it. 



colloquy 

1 MR. KLEINER: Judge, the other issue that comes up is 

2 that the State in kind of a general way doesn't want Dr. Bing to 

3 testify to any of the actual results that the FBI really drew 

4 from, actual DNA results, actually what they're calling 

5 something, whether these alleles are here or not here. But it 

6 is important in this case, because it came up repeat edly on 

7 cross-examination that the defense was testing and taking 

8 cuttings from a whole host of items and a very large part of the 

9 cross examinat i on was, well, you didn't test this, you didn't 

10 test that, you didn't test this, and there are explanations for 

11 that. I know it's going to come up. 

12 For instance, I'll just give you a for instance, the 

13 right glove, and the left glove. We have results from the FBI 

14 excluding Josh Pompey on the right glove and the left glove. 

15 Dr . Bing is not disputing the exclusions on the right 

16 glove or left glove but what Dr. Bing would like to be able to 

17 do since he knows of the results is one of the reasons why thQse 

18 items weren't tested by the defense was because the FBI already 

19 excluded them. We wanted to go on to test items such as the 

20 knife which the FBI didn't test . He's not disputing the 

21 results. He's aware of the results but he has to know what the 

22 results are in order to make a decision what to prioritize. 

23 THE COURT: You're saying if he 's cross-examined as to 

24 why he didn't t est it then you should if they don't ask him a 

25 question what does it have to do with it then? If he didn't 
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1 test them he's just summarizing somebody else's testimony. 

2 MR. KLEINER: If the State wants to say right now and 

3 stipulate they're not going to cross-examine Dr. Bing and ask 

4 him questions like they did for probably an hour in the first 

5 trial which was, well, you had this, you didn't test that, you 

6 had this, you didn't test that, you had this you, didn't test 

7 that, i they're going to say we are not going to cross-examine 

8 Dr. Bing at all and say to Dr. Bing, well, you had all these 

9 samples, you didn't test X, Y and Z, if they're going to do that 

10 then perhaps I don't have to deal with that issue but that's up 

11 to them. 

12 At this point I'm on fair notice on cross-examination 

13 the last time they did it. And I should be able on direct to 

14 allow the witness to explain what was the testing protocol that 

15 was put out for this case. A lot of it has to do with prior 

16 test results. We were working with a lot of test results 

17 between the State Police, it's complex, the FBI in 1994. 

18 THE COURT: Is he going to testify in front of this 

19 jury he accepts all of those results? 

20 MR. KLEINER: No. 

21 MR. SANTULLI: That's what we don't have any notice 

22 of. 

23 

That's the problem. 

THE COURT: Are you going to ask him any questions 

24 about testing items though? 

25 MR. SANTULLI: He ' s got a list of items he has in his 
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1 report. I ' m going to ask which items did he test, which didn't 

2 he test, what were the results from the ones he tested. That 

3 doesn't open the door 

4 THE COURT: It can be if you tried to infer he didn't 

5 test them for some reason. I don't know what the answer would 

6 be on that. Right now I don't think it's par t of di r ect. Your 

7 direct should be what he did, not what he didn't do. Not why he 

8 didn't do something . 

9 MR. KLEINER: So I can't -- what the court is 

10 basically saying, until they open it up on cross I can't go back 

11 on redirect? 

12 THE COURT: If they open it up on cross, redirect is 

13 the time for it. They may not open it up. That's up to them. 

14 If they ask him no questions about anything, if they ask him no 

15 questions about a glove, then he doesn't have a right to say oh, 

16 see, that shows he's innocent. That's not his function. He 

17 should tell us what he did, not what he didn't do. 

18 MR. KLEINER: My question also deals with what Dr. 

19 Bing can say about his decisions to test. Basically at this 

20 point looks like on direct 

21 THE COURT: What did he do. We're not concerned with 

22 what he didn't do. If he didn't check something he's not giving 

23 us a ny evidenc e, any testimony that's rele vant to what's going 

24 on . The question is what did he tes t. If they want to open t h e 

25 door by going over you didn't test this, you didn't test that, 
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1 to try to imply there's incompetent, they create their own 

2 problem. 

132 

3 MR. KLEINER: The other issue was, your Honor -- there 

4 was one other issue. 

5 THE COURT: EDTA. 

6 MR. KLEINER: Judge, at this point the defe nse has put 

7 in a motion regarding EDTA with attached exhibits. At this 

8 point the bulk of the documents deal with reports that were 

9 known to all parties a long time ago. The new results are there 

10 as well. However, Judge, at this point we have not argued the 

11 issue. The State hasn't had an opportunity to brief the issue. 

12 In the first trial, I can just tell the Court that any questions 

13 that the defense asked in the first trial regarding where 

14 evidence was sent was all after the witness was precluded for 

15 EDTA. So in the first trial EDTA did not enter into this 

16 particular witness's testimony. 

17 It's the defense's position, your Honor, based upon 

18 questions of Dr. Deadman, that that was a different area. 

19 Judge, I will tell the Court this. If I want to ask this 

20 witness a question about EDTA I'll ask the Court to, at a break 

21 or something like that, to say, Judge, these are the questions I 

22 want to ask for the following reasons. 

23 At t his point, your Honor, I don't see asking the 

24 questions because of the situation t hat the defense is in. So I 

25 don't think that issue is going to happen. And I could state to 
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1 the Court I will not ask this witness questions about EDTA. If 

2 I want to I'm going to ask your Honor to consider that prior to 

3 asking any questions about it. So I don't think that issue is 

4 an issue at this point. 

5 But the issue I'm concerned about, your Honor, is that 

6 we had a very complex protocol that forced the defense to ask 

7 for an ad journment of the trial date. One of the things we 

8 talked about was delays and these being complicated tests. 

9 Basically what's going on here, your Honor, is once the test 

10 results occurred and I got the report, within a day of that 

11 perhaps they got exactly what I got from Dr. Bing. 

12 They are limited tests conducted on the mattress, on 

13 certain limited mattress foam samples. I think there's a total 

14 of four tests. 

15 There's no indication in those four tests that Mr. 

16 Hoffman is in there or that there's anything from a reporting 

17 out, anything of super significance but the significance of the 

18 test results versus the defense is they're very relevant towards 

19 the later EDTA motion and because one of the arguments we're 

20 bringing forth by way of the brief is we actually did the DNA 

21 testing not to buttress what I've called the round one 

22 tampering. It ended up being a test to try to determine the 

23 round two tampering and the argument of degradation. And that 

24 test was a DNA te~t f~P that purpczc. 

25 Dr. Bing would not testify about anything regarding 
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1 EDTA specifically. If he was allowed to testify to it, we would 

2 testify to what he found or d i dn't find. What he's finding, 

3 your Honor, is he has '96 pieces of evidence from the mattress. 

4 He runs them just fine. In fact on an area of the foam right 

5 next to where the new tests are, he comes up with a mixture. He 

6 has no problem running the results, no problem with t he S or C 

7 dot, reports them out. 

8 Then we have '97 results and pursuant to just what the 

9 defense said happened here in this case we get those '97 results 

10 and now we can't find DNA basically. We can hardly find any 

11 evidence of alleles. We've got allelic dropout across the 

12 board. We've got classic areas of degradation here and the 

13 question is what caused that. 

14 And I think, Judge, that he should be at least 

15 entitled to report out the r e sults on the mattress. He's not 

16 going to report out that those results indicate anything other 

17 than the test results. He's not going to give an opinion that 

18 has something to do with EDTA or tampering. But those results, 

19 your Honor, are very important towards giving us data on the 

20 mattress. And the end result of it is going to be, your Honor, 

21 if it turns out there's some sort of allowance of testimony on 

22 EDTA, then the defense is in a position where it's going to have 

23 to a s k your Honor to have the witness brought back for that 

24 tAA~i mony or things to that 

25 I think since the results are just going to be 
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1 reported out, in fact out of the four results really only one of 

2 them is reporting any evidence of the C dot, the rest of them, 

3 your Honor, are basically we can't report out the results. 

4 So I can't see how that really, at this point, 

5 impeaches the State but it gets us the opportunities to use that 

6 evidence, to have the proof that we continue to test on the 

7 mattress . 

8 I just want to tell the Court one thing. There's a 

9 heavy cross examination in this case on the mattress. They 

10 repeatedly on cross-examination attacked Dr. Bing for not 

11 testing this part of the mattress, not testing that part of the 

12 mattress. That went on for a long time. And if I'm going to be 

13 back in the position where, you know, the State, you know, 

14 doesn't do it, then I can't get to it, then I don't think that's 

15 fair either. 

16 The sum of it all is that I think that Dr. Bing should 

17 be allowed to report out the results. 

18 MR. SANTULLI: The results he's talking about came 

19 January 21 or thereafter. They are related to the EDTA issue 

20 which Mr. Kleiner, at least at this point, concedes he can't get 

21 into. And to tell the jury this evidence that relates to the 

22 EDTA, and if that doesn't come in, then this is wholly 

23 irrelevant testimony. It's not significant to the case. It's 

24 confus i ng to the jury because now what it's related to may not 

25 come in, and until there is a contrary decision we still have 
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1 the decision of Judge Parsons that went up to the Supreme Court 

2 on an interlocutory basis that excluded the EDTA. There is no 

3 relevance to this additional testing. 

4 MR. KLEINER: Judge, I just want to make one point 

5 clear. There is no decision from the Appellate Division or the 

6 supreme Court that embraced Judge Parsons' decision. The bottom 

7 line was that the merits --

8 THE COURT: It's a left handed approval. Wouldn't 

9 take it on appeal. 

10 MR. KLEINER: The merits of the actual decision by 

11 Judge Parsons were never reached. 

12 THE COURT: I realize that. In regard thereto, the 

13 first issue I think has been taken number three which has been 

14 handled first, the February 11, 1998 letter from the 

15 Prosecutor's Office as to the EDTA testing, the Court is going 

16 to abide by the previous decision of Judge Parsons. There's 

17 been nothing submitted to the Court prior to the start of this 

18 trial that would in any way influence the Court on that. So 

19 therefore the ruling remains the same. The EDTA as a true issue 

20 in the case is not there. 

21 Number two, as to the reports of January 21, 1998, I'm 

22 going to exclude them. I think the trouble with this trial the 

23 last time, people trying this case scientifically. As one 

24 theory falls the de fense comes up with another one, another one 

25 another one . 
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1 The purpose of this as of November we knew we were 

2 going to try. New test results are not going to get into this 

3 case. You start changing everything. 

4 As to number one, I don't think there's any real 

5 disagreement between counsel on it. I don't know quite how to 

6 rule on it since it doesn't really ask for a clear ruling. I 

7 think we ' ll have, to the extent that there's certain valid 

8 objections, I have to wait for questions to see if they have to 

9 be dealt with because I don't know how I can rule on it right 

10 now. 

11 As to the FBI's findings, Mr. Kleiner is going to say 

12 he agrees with them. 

13 MR. KLEINER: I'm sorry, Judge. It's not necessarily 

14 an agreement. He's aware of the results. That doesn't 

15 necessarily mean he's agrees with them or not. He has an 

16 awareness of the results. 

17 THE COURT: But he's not chal l enging them from what I 

18 understood. If the State wants to, on cross, bring in why he 

19 didn't examine issues, the State brings it in. I think if 

20 you're going to go over that for the purpose of making argument 

21 Dr. Bing didn't do a good job, didn't do all the work he should 

22 of, I think I have to let Mr. Kleiner ask questions why didn't 

23 you check that item, why didn't you check this item. 

24 The firs t part of direct i s what he did do, not what 

25 he didn't do . I don't think i t 's of any interest to me or the 
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1 jury as to why he didn't check his own clothing, his own 

2 mattress. What he checked he checked. 

3 MR. KLEINER: I have a question, your Honor. The 

4 point t he State raised in its brief was not allowing the defense 

5 to elicit EDTA information from Dr. Bing. 

6 THE COURT: Correct . 

7 MR. KLEINER: Just so I understand the issue, Judge, 

8 we've supplied to the Court voluminous amount of material 

9 regarding our request for reargument of the issue. Now, the 

10 State's brief has nothing to do with the State's brief a lot 

11 of the stuff, Judge, is previously supplied in the court 

12 documents but the State's brief deals with a motion they brought 

13 prior to the time they received a motion for reargument from the 

14 defense. So I'm trying to understand 

15 THE COURT: Maybe we should deal with your paperwork 

16 of the 19th. We got it the 19th or the 18th. 

17 MR. KLEINER: Could I hold for a second on this? 

18 THE COURT: Go ahead. 

19 MR. KLEINER: When I brought forth the motion for 

20 EDTA, which was, I be lieve, I think the parties got it 

21 yesterday, if I recall correctly, with the attachment --

22 attached material, that happened yesterday. I just want to 

23 understand from my position - - because I have not made an oral 

24 argument on EDTA. I have not made any arguments on it yet 

25 because it' s my understanding the normal way things work is that 
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1 the State is to be given an opportunity to argue a response to 

2 it. 

3 THE COURT: We'll take care of that Monday morning. 

4 Let's get the issue out of the way. Will you be prepared Monday 

5 morning? 

6 

7 

8 

MS. PEIFFER: You don't want to do it tomorrow? 

MR. KLEINER: Tomorrow I'm not available. 

THE COURT: We're busy tomorrow. We'll do it Monday. 

9 Okay. Let's get Dr. Bing on and let's get the testimony going. 

10 We're on voir dire right now. 

11 DOCTOR D A V I D B I N G, previously sworn, resumes 

12 the stand. 

13 (The following is heard in the presence of the jury.) 

14 THE COURT: Mr. Santulli, voir dire on his 

15 qualifications. 

16 VOIR DIRE EXAMINATION BY MR. SANTULLI: 

17 Q Good afternoon, Dr. Bing. 

18 A 

19 

Good afternoon. 

Q Doctor, regarding some of the questions asked of you 

20 

21 

22 

23 

24 

25 

this morning and also your resume, you gave us some of your, the 

benefit of your educational background. You recall that? 

A Yes, I do. 

Q I just want to clarify something. You have a Ph.D, is 

that correct? 

A That i s correct. 
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1 0 And you mentioned that you've done some work 

2 affiliated with Harvard Medical School? 

3 A Yes, I have. 

4 0 I just want to make sure. Are you an MD or not an MD? 

5 A No. Ph.D is not an MD. 

6 0 So you're not a medical doctor? 

7 A No. 

8 0 Your affiliation with Harvard Medical School 

9 matters unrelated to a medical doctor, is that right? 

10 A 

11 

It's academic and research and service. 

0 Now, you indicated you're the director of CBR 

12 Laboratories, is that right? 

is on 

13 A I have been director of the testing, the clinical testing 

14 at the CBR laboratory since 1986, yes. 

15 0 And you also indicated that you were at various 

16 points, including now, independent investigator? 

17 A That is prior to taking over the directorship at the 

18 clinical laboratory, I was a research scientist, yes. 

19 0 I just want to know the terminology. Independent 

20 investigator, does that mean research scientist? 

21 A 

22 

Research , yes. 

0 Can you just tell us what type of an organize is CBR 

23 Laboratories? 

24 A It's a clinica l te~t!ng !ebor~to:y . Doc~ fee fer ser-•ice. 

25 It's a total ly owned subsidiary of the Center for Blood 
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1 Research. All the people who work there are employees. They 

2 are on salary. They receive no special bonuses or anything like 

3 that for the work that they do. The laboratory charges a fee 

4 for the services rendered by the employees of the laboratory. 

5 Q Now, is it a for pr ofit or not for profit organization? 

6 A It's organized as a for profit business that's owned by a 

7 not-for-profit research institute. 

8 Q Okay. So this subsidiary is for profit but its owned 

9 by a nonprofit organization? 

10 A That's right. Any money that accrues from the laboratory 

11 is turned over directly to the Center for Blood Research, for 

12 basic research. 

13 Q Now, all the people in the laboratory itself, 

14 including yourself, you do get a salary, is that right? 

15 A Oh, yes. 

16 MR . KLEINER: I'm going to object at this point. If 

17 the State wants to attempt to impeach Dr. Bing because he's 

18 making money they're free to do that on cross-examination but 

19 not on voir dire, your Honor. 

20 THE COURT: He's getting at the background of the 

21 organization . I'll allow it. 

22 Q So the answer was they are salaried persons there? 

23 A Yes , they are. 

24 Q Tnrlntifnl'I unn.-acol~? --- ------·:. .. -------. 
25 A That's right. 
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Q can you tell us if you know how many people work at 

the laboratory? 

A There are about eight or nine people who actually do the 

testing. There are probably as many as fifteen people who are 

part of the CBR Laboratories. There's a part of the laboratory 

that does developmental research. I'm not a f filiated with that 

section f the laboratory but the whole organization maybe has 

fifteen people in it but there's about eight or nine people who 

do the testing. 

Q Does that include yourself or are you somehow 

11 supervisor over them? How does that work? 

12 A 

13 

I'm included in the testing staff. I supervise the testing. 

Q Do you actually do the testing? 

14 A I did. I haven't since the beginning of probably since 

15 most of 1997. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Is that why you said that you s~opped taking 

proficiency tests, because you're not actively involved in the 

testing procedure? 

A That's right. 

Q Now, the way your lab was set up, it obviously wasn't 

set up initially for DNA, is that right? 

A It's always been a laboratory that's done genetic testing. 

Q For forensic DNA purposes, that wasn't how the 

l~boratory first c ame into being, i s that right? 

A No. 
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1 Q Do you know when the laboratory first was developed, 

2 when it began? 

3 A About 1948. 

4 

5 A 

6 

Q And you first became involved in what year? 

1986 is when I was formally affiliated with the lab. 

Q You became director when? 

7 A '86 . 

8 

9 A 

10 

11 A 

12 

13 1986? 

14 A 

15 

Q Okay. Weren't you there --

I've been at the Center for Blood Research since 1973. 

Q That's a nonprofit organization part of it? 

That's right. 

Q The laboratory itself you first became involved in 

That's right. 

Q What types of work does your laboratory actually do? 

16 

17 

18 

19 

It's not exclusively DNA for forensic purposes, is that right? 

A Testing? 

Q Yeah. 

A Does DNA testing for what we call the class two antigens of 

20 the HLA system. That's a test for bone marrow transplantation . 

21 It does serum protein analysis including genetic typings of 

22 serum proteins. It does blood typing. It does HIV and 

23 hepat i tis testi ng. We do a genetic test for a carrier status in 

24 individuals who are carriers of a certain kind of deficiency 

25 disease that results in the children of these people being 
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1 unable to respond to foreign infections. 

2 And that's pretty much the total menu of testing, and 

3 parentage testing. That's pretty much the total amount of 

4 testing that's done. The testing laboratory also sometimes gets 

5 involved in research projects from the Center for Blood 

6 Research. So, for example, it's done in the past research 

7 testing or people studying the response of individuals to the 

8 hepatitis vaccine. More recently we've done some research PCR, 

9 DNA based test for a virus that's associated with AIDS. It's 

10 

11 

called the Kaposi's sarcoma virus. 

Q Is part of what the lab does medical diagnostics? 

12 A Yes. 

13 Q Did you have a function of determining whether blood 

14 samples contained evidence of Lyme disease and things of that 

15 nature? 

16 A 

17 

We've done that in the past. We aren't doing it now. 

Q Can you tell us what percentage of your work ls 

18 

19 

20 

21 

22 

related to forensic DNA as opposed to these other things you've 

been talking about? 

A Between the parentage testing, the forensic DNA testing, it 

occupies about eighty percent of my time. 

Q Well, I'm not specifically asking about your time. 

23 Right now, first of all, the laboratory itself, what percentage 

24 of the laboratory resources go towards criminal or forensic DNA 

25 as opposed t o any other type of testing that's done at the 
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laboratory? 

A There's, in addition to myself there's two out of the nine 

people who do the testing are involved in the forensic DNA 

work. 

Q Okay. As to the volume of work that comes through the 

laboratory, what percentage is related to forensic DNA as 

opposed t other types of work that you mentioned? 

A It's hard to say. We relate it by people who are assigned 

to the task and how many full-time equivalents are required to 

10 support service. Sometimes there's not an awful lot to do. 

11 Sometimes there's more work than three people can do. So it 

12 comes and goes. The way the laboratory is organized it's 

13 organized according to assignment of people to task and so the 

1.4 volume of work will vary. Sometimes the forensic work is the 

15 major -- represents a major part of the activities that are in 

16 the laboratory. Other times sometimes there's a lot of 

17 parentage cases out there. Some of the work is steady. 

18 For example the HLA work we know there's going to be 

19 between two and four hundred samples every week that come 

20 through. That's steady. We know what that is. 

21 

22 

23 

Q Would it be fair to say about thirty percent of what 

is done is related to forensic DNA? 

A That's probably a reasonable estimate over the course of a 

24 year. 

25 Q Conversely seventy percent is these other fields 
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1 you've been talking about? 

That's right . 2 A 

3 Q Now, you indicated you've been dealing with DNA since 

4 approximately 1980s, is that right? 

5 A In 1983 I took a Fellowship from the National Institutes of 

6 Health, Senior Fellowship, and took a leave t o learn molecular 

7 biology in a laboratory at Harvard Medical School. I really 

8 began my work in DNA in 1983. 

9 Q When we talk about doing work in DNA in 1983, that was 

10 for non-forensic purposes, is that right? 

11 A DNA testing for forensic purposes didn't really begin until 

12 around 1987. So all my work was basic work at that time. 

13 Q Okay. In the initial stages of what your experience 

14 was in those years of 1980s was there a specific type of DNA 

15 that you were involved with? 

16 A 

17 

18 A 

Human DNA. 

Q RFLP versus PCR? 

The technology was developing at that time. 1983 was when 

19 RFLP was first described in the literature. So these 

20 technologies were developing around that time. If you had asked 

21 me questions did I do southern blotting, did I do northern 

22 blotting, did I isolate DNA, was I around when PCR came on the 

23 scene in '85, the answer to all those ques tions is yes. 

24 Q Was the first methodology that you became involved 

25 with RFLP? 
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1 A First methodology I became involved with was something that 

2 ls used in RFLP called southern blotting. 

3 Q When was RFLP done in your laboratory for forensic 

4 criminal purposes? 

5 A 

6 

1989. 

Q was that after a validation period or was that when 

7 

8 

9 

10 

the validation period began? 

A No. We had been working for -- we had been doing parentage 

testing. We had validated the systems and we knew how they 

probably worked. People had been trained. We actually started 

11 training people in 1988, truth be known, to do DNA work. So in 

12 1989 ls almost a year after training had begun when we did our 

13 first forensic work. 

14 

15 

16 

17 

18 

Q Were you doing this validation procedure alone or in 

consultation with other laboratories? 

A There were only two of us involved at that time, myself and 

a person named Janice Williamson. 

Q Was she from your laboratory? 

19 A Yes. She was personally working with me. 

20 Q Were you working with other laboratories to 

21 co-validate or to do research on the uses of RFLP for forensic 

22 work? 

23 A We got our initial training at Lifecodes Corporation. They 

24 were then at that t!m~ !oceted !n New York. Th=y're new in 

25 Connecticut. We were working with them on validating our 
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1 systems. 

2 Q Now, at some point you indicated that PCR 

3 methodologies were used for forensic purposes, is that right? 

4 A They became commercially available around April of 1990. 

5 Q Can you explain what you mean by commercially 

6 available. 

7 A Means that there were reagents available in the form of 

8 kits where everything comes prepackaged, if you will. All you 

9 have to do is open up the kit and use the reagents in the way 

10 that's described with the information provided with the kit to 

11 run the assays. 

12 Q Would it be fair to say your laboratory didn't develop 

13 this by itself, that by utilizing the kit, the kit had been 

14 developed by some other entity, is that right? 

15 A That's right. 

16 Q What was the other entity? 

17 A Cetus Corporation. 

18 Q Was that for DO-Alpha or for polymarker? What type of 

19 PCR were we talking about at that time? 

20 A They had developed the DO-Alpha amplitype kit for forensic 

21 use at that point and had published papers on validation of that 

22 kit for forensic use. 

23 Q You would buy the kit from Cetus and then you would 

24 uti li~~ th~ 1r f +- f 't"ll "'"u ... --- - -·- ~ --- 1 •'"'"- - .. --. ' -__ ..,,....,., .,.""'"'.a.z 1 .._,_, that right? 

25 A Yes. 
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1 Q At some point -- that was for DQ-Alpha. Did your 

2 laboratory develop procedures to use the polymarker or the PM 

3 system? 

4 A At that point by the time that that kit came around for 

5 validation work Cetus had been acquired by another company 

6 called Roche Molecular Systems and we were contacted by the 

7 people who were developing that kit at Roche Molecular Systems 

8 and asked if we would be interested in being one of the 

9 laboratories to carry out what's known as a beta test. Alpha 

10 test ls things that are done in-house. Beta test ls when a test 

11 ls put out into the field for testing under controlled 

12 conditions but nonetheless it's out in the field. 

13 Q What year was that? 

14 A That would have been in the summer and fall of 1994. 

15 Q Okay. And were the kits available before then or was 

16 this just when the kits became established? 

17 A The kits did not become commercially available until 

18 December of 1994. 

19 Q So there's a continuum of levels of experience in your 

20 laboratory beginning at least for forensic purposes from 1989 

21 through 1994 at this point? 

22 A Yes. 

23 Q Okay. And the reason for not doing all the systems at 

~4 one time is that it took a period of time for a new system to be 

25 developed, ls that right? 
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1 A We were only using things that had been developed outside 

2 our laboratory. Our laboratory was not in the business of 

3 developing new tests for forensic purposes. 

4 Q And prior to '94 the polymarker was not available 

5 commercially? 

6 A No. 

7 

8 

9 

10 

11 

Q Now, did you get any type of specialized training as 

these new systems became developed? Since you didn't develop 

them in your own laboratory, how did that work out where the 

training would have had to have been given to you in your 

laboratory? 

12 A The reasons the people came to us to work with them on 

13 doing the testing of these kits is because of our experience. 

14 So it's the other way around. We were asked to participate in 

15 this because we had experience and we could help them evaluate 

16 it based on what we already knew how to do. 

17 Q Correct me if I'm wrong. There would have to be some 

18 type of instructions given to you on how this works since you 

19 didn't develop it? 

20 A Oh, yeah. They came to the laboratory. They brought the 

21 information. We went through it. We went through the protocols 

22 

23 

24 

25 

and then they went away and we did the work and reported them 

back i n a fashion. It was a collaborative scientific study. 

Q I guess what I'm trying to find out is who a r e t hey? 

A Roche Molecular Systems . 
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1 0 There would be scientists there that would come to 

2 your laboratory, they would bring the kit, they would show you 

3 how they believed it would work. They explained to you how the 

4 reagents work and things of that nature? 

5 A Most of it was done over the phone but we did have somebody 

6 come to the laboratory with the kit initially, yes. 

7 0 Did they supply you with certain scientific protocols? 

8 A Yes. 

9 0 can you briefly tell us what a protocol is? 

10 A A protocol is a written description about how to carry out 

11 a test. 

12 

13 you? 

14 A 

15 

16 the 

17 A 

18 

0 

Yes. 

0 

tests 

Yes. 

0 

19 A Yes. 

20 0 

It's like a recipe in a cookbook. 

Was this something they developed prior to coming to 

This would be their instructions in how they believed 

should work and be done? 

So you would basically follow their protocol? 

Either that you would get a result or not a result and 

21 you would report back what those results were? 

22 A We got results. What they were interested in was the 

23 nature o f the results . 

24 0 Now, you indicated at some point you were involved 

25 with certain validation procedures with other laboratories, I 
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l think you said seven other laboratories? 

2 A The initial beta test for Roche Molecular Systems, there 

3 were seven laboratories involved in that and they wrote the 

4 paper and published the paper, were mentioned in there but were 

5 not listed as authors on that paper. I think the other paper 

6 you referred to was something that happened over the next few 

7 years or so when people started using the polymarker kit. A lot 

8 of laboratories including ours carried on other studies beyond 

9 what the initial studies were that Roche had done and through a 

10 series of conversations with fellow scientists we ended up 

11 collecting data from twenty-seven laboratories, I think, that 

12 had done validation studies on the polymarker or the PM test 

13 itself and we collected all of those studies and published them 

14 in a single paper. 

15 Q Now, you said initially there were seven laboratories 

16 involved? 

17 A That's right. 

18 Q You were one of them? 

19 A That's right. 

20 Q Could you list the other six? 

21 A I haven't looked at this in a long time. I know the FBI 

22 was one. Georgia, us. There was one in California. I'd have 

23 to look at the original study. I don't recall. 

24 Q You indicated that you've testified approximately how 

25 many times regarding forensic DNA in the United States? 
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About seventy times. 

Q Does that include civil as well as criminal or just 

3 criminal? 

4 A I t hink I answered the question in relationship to DNA 

5 testing. Most of those are criminal cases but if I remember 

6 correctly, there was one in there that was a civil matter. I'd 

7 have to go back and look at the list to be sure. 

8 Q The outside number would be seventy times? 

9 A 

10 

Somewhere around there. 

Q The majority of those time were criminal cases? 

11 A 

12 

That's right on DNA, PCR. 

Q Do they include trials as well as pretrial hearings or 

13 just trials? 

14 A Fry hearings. I forget what they call them in New York 

15 State. They're Fry hearings in New York. There was a habeas 

16 corpus hearing which is a little different. I'm trying to 

17 remember. There was another kind of admissibility hearing that 

18 I was involved in in California, I think. Yeah. 

19 

20 

21 

22 

23 

24 

Q I guess my question is of the seventy or so that you 

said you've testified, how many of those were actually jury type 

trials as opposed to other types of hearings or Fry hearings or 

whatever? 

A I can think of, let's see, one, two, three -- there was 

three a nd then there was six -- I think six hearings I was 

25 involved in . The rest were all jury trials. 
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1 Q So sixty in the sixties? 

2 A Somewhere in that region. 

3 Q Does that include or not include, you indicated you 

4 did research or you did testing rather and also testimony in 

5 paternity type cases? 

6 A No, that doesn't include the parentage testing. 

7 Q The parentage testing, does it use DNA? 

8 A The way we do it it does, yes. 

9 Q How many times did you testify in those types of cases? 

10 A Very seldom. Once this past year, actually just 

11 yesterday. I almost testified a year ago and then an agreement 

12 was reached before testimony. 

13 I can think -- over the past five years or so I can 

14 only think of four or five times I've actually testified at a 

15 hearing on parentage testing because they've all been in front 

16 of a judge. They haven't been jury trials. 

17 Q What does that have to do with whether you 

18 testified 

19 A Well I testified. One yesterday was in front of a jury but 

20 most of them have not been jury trials. 

21 Q And you still testify in parentage type hearings? 

22 A If it's necessary I will, yes. 

23 Q What do you mean if it's necessary? 

24 A Well : most parent~ge te~ting never gee~ tc 

25 usually settled. 
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1 Q Why is that? 

2 A Because it's an accepted technology. The judges have 

3 accepted it. The State's have accepted it. It's regulated by 

4 the American Association of Blood Banks. Everybody attests to 

5 the same sort of standard. I t 's really not a controversial area 

6 of scientific testing right now even though it still remains 

7 probably the first broad application of genetic testing, human 

8 genetic testing that's not done for medical purposes. 

9 Q Is that type of testing conclusive? 

10 A It can be . 

11 Q In what way? 

12 A When you exclude somebody it's absolutely conclusive. 

13 0 Okay. And does it use statistics in that? 

14 A Yes, it does. 

15 Q Does it use something called like a likelihood ratio 

16 or something of that nature? 

17 MR. KLEINER: I'm going to object at this point. 

18 THE COURT: I'll sustain it. 

19 0 Regarding your qualifications, you've already talked 

20 about that you had experience in doing serology. That would 

21 have started prior to DNA testing, is that right? 

22 A That's right. 

23 0 Would it be fair to say that although you have 

24 ovno,.i .:.n ro f n ao..-"' 1 "" ,...." • .,.,.. ---r -- --··- - -·· ------ "::ti .... ,.. DNA tastinq, that you ar& not a 

25 forensic scientist that works wi th numerous different types of 



1 

2 
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samples at a crime scene? 

A I'm not 

MR. KLEINER: Judge, the question is extremely vague 

4 and it's misleading. 

5 THE COURT: I'll allow it. 

6 A 

7 

If you mean am I a criminalist, no, I'm not. 

Q What is your understanding what a criminalist is? 

8 A A person trained to go out to crime scenes and collect 

9 

10 

11 

12 

13 

14 

evidence and carry out a criminal investigation. 

Q What is your area of expertise and how is that related 

to what a criminalist does? 

A My area of expertise begins when the criminalist delivers 

the samples to the laboratory door. 

Q Do you go beyond what your sample is and what your 

15 test results are? 

16 A Very seldom. Sometimes a criminalist will show up at my 

17 door with a bumper of a truck and then I have to retrieve a 

18 sample but r don't go out into the field and collect samples. I 

19 

20 

have never been at a crime scene. 

Q I'm sorry? 

21 A 

22 

I have never been at a crime scene. 

Q Basically something is packaged up usually, sent to 

23 

24 

25 

your l aboratory, you unpackage it, do a teat, whatever the 

result is, the result is? 

A That's right. 
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1 Q Would it be fair to say that you're not in the area of 

2 expertise where you would make certain conclusions about how 

3 things got to the position that they are or what circumstances 

4 they got there? 

5 MR. KLEINER: I'm going to object to the form of the 

6 question. 

7 THE COURT: I'll allow it. 

8 A All I can do is tell people what I find in terms of genetic 

9 evidence that is associated with material that we test. That's 

10 all I can say. How it gets from one place to another is not 

11 usually something that I ever find out about until I get to a 

12 situation such as this when I'm informed did you know that this 

13 was found here and delivered there. Usually that's the first 

14 time I know about where something comes from. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Do you need to know that information to do the type of 

testing that you do? 

A No. 

Q Is that something that you're concerned about or make 

inquiries about in order to do the testing that you do? 

A If I get a result that I don't understand I will inquire 

from the people who delivered it in saying there's something 

that doesn't fit here. Could you perhaps explain to me what it 

is that I'm testing so that I can understand what I'm supposed 

to do wi th it bette r. 

Q During the types of analysis that you do at your 
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1 laboratory you do use statistics and databases, is that right? 

2 A 

3 

Yes, I do. 

Q Now, for what purposes would you use a database and 

4 what is a database? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q 

Q 

MR. KLEINER: Judge --

THE COURT: I'll sustain it. 

MR. SANTULLI: That was efficient. 

THE COURT: Trying to save time. 

You do use statistics? 

MR. KLEINER: Objection for the same reason. 

MR. SANTULLI: It's a different question. 

THE COURT: Ask it. 

You to have them in your laboratory, right, it's part 

of your protocol? 

A We have a method for doing calculations that is based on 

sound statistical principles, yes. 

Q What I'm getting at is that in making conclusions in 

analyzing things you would utilize statistics in a report form? 

MR. KLEINER: Objection for the same reasons, your 

20 Honor --

21 THE COURT: What his conclusions are, we'll get to 

22 them when he testifies. 

23 

24 

25 

Q Are you a population geneticist? 

A I've been trained in that area. I would not say my degree 

is not in the area of, formally in the area of human genetics. 
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1 There are many people I know who work in this field who actually 

2 have formal training in population genetics in the sense they're 

3 a Ph.D or their MD degree is in that area. My Ph.D is in 

4 microbiology but I've acquired over the years through training, 

5 experience and education, qualifications in the areas of human 

6 genetics which include population genetics. 

7 Q Is population genetics considered to be a separate and 

8 distinct area of science? 

9 

10 

MR. KLEINER: Objection to the form of the question. 

THE COURT: He said population genetics. 

11 A I would consider it an integral part of human genetics. I 

12 wouldn't consider it a separate field. Somebody else might 

13 differ with me on that. Scientists disagree about lots of 

14 things. It wouldn't surprise me if you would find an expert 

15 witness who would say population genetics is a separate field by 

16 itself. 

17 Q Are there persons who specialize in population 

18 genetics? 

19 A 

20 

21 A 

22 

23 

24 

25 

Yes. 

Q Are you one of those such persons? 

No. 

MR. SANTULLI: Nothing further. 

THE COURT: Any objection to his qualifications? 

MR. SANTULLI: No, your Honor. 

THE COURT: Ladies and gentlemen, he's qualified for 
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1 the purposes submitted as a DNA expert. Is that not correct? 

2 MR. KLEINER: And I offered him in serology. 

3 THE COURT: In serology also he's qualified. DIRECT 

4 EXAMINATION BY MR. KLEINER (Continued) 

5 Q Dr. Bing, we've been throwing some terms around 

6 today. one of the terms that was offered was the forensic side 

7 of DNA. Can you tell us in this particular case specifically 

811 starting the chain, so to speak of information, what was the 

9 first information that you received in this case befor e you did 

10 any testing as far as materials? If you need to refer to your 

11 data --

12 MR. KLEINER: Your Honor, for the record the report of 

13 Dr. Bing and the various materials from Dr. Bing were referred 

14 to previously as D-79 and that includes 79 itself, A through G. 

15 

16 

17 

Q Do you have that Dr. Bing? 

MR. SANTULLI: I'm sorry D-79 is what? 

MR. KLEINER: D-79 was Dr. Bing's report from June 20 . 

18 79A through G which will be testified to are the various parts 

19 of this case dealing with Dr. Bing, notes, et cetera . 

20 

21 

22 

23 A 

24 

MR. SANTULLI: We're not going to designate them yet? 

MR. KLEINER: He previously designated them. 

MR. SANTULLI: Okay. 

Could I see exactly to what you're referring? 

MR. SANTULLI: I'd like to see it too if we're going 

25 to do that. 
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1 0 Dr. Bing, do you have notes in this particular case? 

2 A Yes, I do. 

3 0 Do you have those with you? 

4 A Yes, I do. 

5 0 What do those notes ref er to in this case? 

6 A They refer to a variety of things. I mean I have -- I 

7 first received information on this case in November of 1994 

8 which was really data from another laboratory. 

9 

10 A 

11 

0 From the FBI? 

That's correct. 

0 After receiving information such as that did ther e 

12 come a time at a later time in 1996 that you actually came into 

13 physical contact with certain pieces of physical evidence? 

14 A On March 22nd, 1996 I visited a laboratory of Dr. Peter 

15 DeForest who lives at sixteen Bryant Street, Hartsdale, New York 

16 and had an opportunity to examine and collect samples which I 

17 then transported to my laboratory myself. 

18 0 At that time that you were with Dr. DeForest, what was 

19 his basic title as far as you know? 

20 A I just assumed he was a consultant to the case as far as I 

21 know. He has other credentials but his role in this case was a 

22 consultant to the case. 

23 0 This particular day he had a separate laboratory in 

24 that particular location? 

25 A That's right. 



1 

2 

3 
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Q Just tell us when you got there on March 22nd, 1996 

would that have been the first time you actually came into 

contact with the physical evidence? 

4 A Yes . 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And prior to March 22, 1996 as far as you were 

concerned had you done any DNA testing on any of the evidence in 

this parti cular case? 

A No. 

Q Is it fair to say that prior to March 22, 1996 the 

only materials you had received from a DNA standpoint were from 

the FBI labs? 

A I received reports and something called autoradiographs 

which look like X-ray films that contain the results of a 

specific kind of DNA analysis called RFLP analysis. Also in 

that report was some results of some PCR testing that was done 

prior to me seeing this evidence in March of '96. 

Q Had you also had an opportunity prior to March 22, 

1996 to have certain evidence from serology results at the State 

Police? 

A That was included in the initial set of notes that were 

certain with the FBI reports. 

Q When you did go to Dr. DeForest's office do you recall 

whether or not there was videotaping going on of the handling of 

~h~ ~v!dence, the examination of the evidence, photoq~aphing the 

evidence, cuttings that were taken or scrapings that were taken 
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while you were there with Dr. DeForest? 

A I was in Dr. DeForest's office from approximately nine 

o'clock in the morning, to six o'clock in the evening examining 

consider able amount of evidence. When an item was examined to 

the best of my recollection what was done is that it was 

videotaped from the time I took it out of the package to the 

7 time I collected a piece. If I decided I was going to take 

8 something from it and put it back into a package. The 

9 videotaping was not continuous from nine in the morning until 

10 six in the evening. It was videotaping of specific segments . 

11 There was other videotaping that was going on because 

12 Dr. DeForest was doing some things too. As I recall some 

13 videotaping was done of things that he was doing as well. I was 

14 present. Dr . DeForest was present . The videotaping person was 

15 present. He was an individual from the Public Defender's Office 

16 here in Bergen County. I don't recall his last name. His first 

17 name was Roger. And there was an assist ant there to Dr. 

18 DeForest who was a graduates student at John Jay College of Law 

19 and you were there, Mr . Kleiner. 

20 0 And the handling of the evidence in this particular 

21 case, was that restricted to expert personnel? 

22 A Dr. DeForest and I were given specific instructions that we 

23 were t he only two people who were allowed to touch that 

24 evidence. That !s in fact what happened. 

25 O And in the handling of the evidence were procedures 
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l used regarding surgical gloves or latex gloves? 

2 A I came prepared with everything that I thought I would need 

3 to collect all of the evidence that -- I had no idea how much 

4 was going to be there. But I certainly brought enough to do 

5 what I had to do during that day. 

6 0 And when you were handling evidence in this particular 

7 case, we e you wearing latex gloves? 

8 A Each piece of evidence I would change the gloves. While I 

9 was handling that piece of evidence I'd have a fresh pair of 

10 gloves on. 

11 0 Were there times when Dr. DeForest and yourself were 

12 both examining the same item? 

13 A 

14 

Yes, there were. 

0 And in this particular case as far as you knew had 

15 anybody taken from the defense any cuttings from the evidence 

16 for DNA analysis prior to the time that you took cuttings? 

17 A For the defense? 

18 0 Yes. 

19 A Not that I know of. 

20 0 Now, in thi s particular case you mentioned sometimes 

21 cuttings were taken. Sometimes cuttings weren't. How, if you 

22 did take cuttings or scrapings or any swabbings, how would you 

23 document that t ype of procedure? 

24 A I wrote down notes and then we had the videotape going at 

25 the same time. So I had notes and I was assigning numbers to 



Bing - direct - Kleiner 

1 things which I'd labeled and taped and put away so we would 

2 for example, there was a piece of mattress material so that was 

3 taken out. We examined it. It was videotaped while I was 

4 examining it. I took what I wanted then I closed it back up and 

5 put it away. Everything was initialed. The evidence remained 

6 at Dr. DeForest's office and all I took back to the CBR 

7 Laborato ies was the evidence that I collected at that place. 

8 Now, in some cases that was the total physical 

9 evidence. For example there was some sticks which were labeled 

10 as swabs which I didn't open. I just gathered them all up, put 

11 a number on them and took them back, knowing I would open them 

12 up in my laboratory under fairly good conditions to examine 

13 them. 

14 Other things I tried to collect the samples right 

15 there. So it varied from sample to sample. 

16 Q In this particular case during the time that there 

17 were decisions made or decisions made to take evidence or not 

18 take evidence, you indicated you mentioned the mattress. Had 

19 you had an opportunity regarding materials such as a mattress to 

20 review the videotaping at one time? 

21 A You provided me with a videotape and I had an opportunity 

22 to review it prior to today. 

23 Q Does that procedure from the videotape depict the 

24 beginning of our handling of the evidence or your handling of 

25 the evidence to the time that the item went back into the bag? 
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1 A To the best of my recollection that's the way -- that's 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

what the videotape reflected, yes. 

O Now, at other times in this particular case was there 

procedures that caused you to do initial work on other evidence, 

specifically at your laboratory? 

A I don't understand. 

Q Specifically later in the summer of 1996, specific 

work you were doing regarding any videotaping that was done in 

relation to evidence in this case. 

A Oh. There were some samples that were delivered back to 

the laboratory and an investigator from the Prosecutor's Office 

was there, videotaped me collecting those many samples at our 

laboratory yes. That happpened later in the summer. 

O Were you also asked to take your own photographs of a 

particular item? 

16 A Well, I made photographs of everything that I brought back 

17 to the laboratory for the most part. There were some things I 

18 didn't photograph that a Xerox copy, if it was an envelope, a 

19 Xerox copy would suffice but the evidence we did photograph, 

20 yes, that I brought back. 

21 O I know that Dr. DeForest apparently took some 

22 photographs in 1996? 

23 A Yes . He took photographs and I think that I recall 

24 reviewi ng those photographs. I don't have them in my possession 

25 now but I do remember reviewing photographs Dr. DeForest took as 
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1 well. 

2 Q Do you ever recall taking any photographs of a bloody 

3 shirt? 

4 A 

5 

Yes, I did. 

Q Was that at your laboratory? 

6 A 

7 

Yes, I did. 

MR. KLEINER: I'll approach the witness. For the 

8 record this is item number S-28, State Police number 32, the 

9 knife. 

10 A 

11 

I'm sorry --

Q Can't get into them? 

12 A No. 

13 MR. KLEINER: This might be a good time -- I have to 

14 get some gloves for Dr. Bing. These gloves do not fit him. 

15 MR. SANTULLI: We only had one size. 

16 MR. KLEINER: Maybe we can take a break now. 

17 THE COURT: I thought we would keep going. 

18 MR. SANTULLI: We brought up gloves but they're 

19 apparently one size. 

20 THE COURT: Where are you going to get them from? 

21 MR. KLEINER: I' 11 find a way. 

22 THE COURT: Are they the same ones he has now? 

23 MR. SANTULLI: They say small. These are the only 

24 ones we have now . 

25 MR. KLEINER: During the break I can get gloves. 
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1 THE COURT: We'll take a short recess. 

2 (Short recess taken.) 

3 (At the conclusion of the recess the witness, Dr. 

4 David Bing resumes the stand.) 

5 (The following is heard in the presence of the jury.) 

6 THE COURT: The gloves have arrived. 

7 Go ahead. 

8 DIRECT EXAMINATION BY MR. KLEINER (Continued) 

9 Q Dr. Bing, when you were taking, either viewing 

10 swabbing or scrapings of evidence or actually taking cutouts of 

11 various pieces of evidence, was there something delineated on 

12 items in your notes and in your data known as a C item or a 

13 control item? 

14 A Well, in forensic testing when you have a piece of evidence 

15 because I don't make any assumptions about what the evidence is, 

16 the standards that we all follow now 

17 

18 

19 

20 A 

MR. KLEINER: One second. I think 

THE COURT: The mike is on. 

MR. KLEINER: Jurors are having trouble hearing. 

I'll try better now. What one does is, the rules, so to 

21 speak, that we live by is that in a piece of forensic evidence 

22 if it's possible or appropriate an area somewhere next to a 

23 stain, if there's a visible stain, somewhere next to the stain 

25 in other words at the same time as the forensic sample. It's 
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1 not really a control in the sense that control is defined 

2 scientifically as something that gives an expected result. 

3 For example, if I test my blood I know what my genetic 

4 type is. And if I run that along with the test I better get my 

5 genetic type. That's a control. That's an expected result. In 

6 a forensic situation where the samples are :eally unknown, one 

7 takes an additional sample if one can, and a lot of times it's 

8 not possible to do that, somewhere adjacent to the stain that is 

9 going to be tested and we call it a substrate specimen. 

10 Substrate, basically the definition of it sort of is what the 

11 stain is on. That's what a substrate is. We call that a 

12 substrate specimen. So we take that to gain information about 

13 the nature of the material that we're testing. 

14 DNA testing will come out in testimony is that if you 

15 have just casual contact with something there is a possibility, 

16 it may be a remote possibility but there's a possibility you 

17 could transfer your DNA to something else. That's why I'm 

18 wearing these gloves. I'm about to handle some forensic 

19 evidence. I don't want anything from me getting on to that 

20 forensic evidence. 

21 In an unstained specimen you can gain some information 

22 about possibly where that specimen has been. 

23 Q Now, in the procedure of the DNA typing that was done 

24 in this case by you , would it be normal procedure for you and in 

25 this case did that occur as to not only testing of suspected 
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stain, whether it be blood or something else, but actually 

testing the apparently unstained area or substrate area? 

A I'll do that whenever I can . 

Q What is the basic reason for actually doing that test 

5 with a stained item? 

6 A What it says is that if one gets no result from t hat 

7 unstaine area, then the result from the stained area can be a 

8 little bit more easy to interpret. The results can be a little 

9 bit more easy to interpret. 

10 That's not always true but at least if the unstained 

11 specimen has nothing on it, there's no DNA present or anything 

12 like that at all, then if one gets a result in the stained area 

13 it can make it a little bit easier to interpret the results of 

14 that analysis. 

15 MR. KLEINER: If I coul1 approach the witness, 

16 Judge. 

17 Q Dr. Bing, I'm going to show you S-28, State Police 32 . 

18 the knife. I'm going to ask you if you could pull out from the 

19 larger bag the smaller bag and remove the contents and just tell 

20 us whether this was a n item that you worked on and took evidence 

21 from on 3-22, 1996. 

22 A 

23 

Yes, it is. 

O Now, Dr. Bing, in this particular case as to this 

24 particul ar knife, if you need to r efe r to your notes please do, 

25 was there a procedure you use d if you did take a swabbing or a 
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1 scraping where you would denote it on the actual piece of 

2 physical evidence? 

3 A Well, on this particular piece of evidence when one is 

4 dealing with a bloodstain if you could lift it with a scalpel, a 

5 little knife or a scraping so that you don't have any other kind 

6 of material on which the stain is deposited, that's really, at 

7 least it ' s been my experience that's really an easier stain to 

8 work with. 

9 In this particular case I noticed on this knife there 

10 was a bloodstain and it's marked here as CBRL 7A. Those --

11 that's my writing. It's dotted and I actually scraped it off 

12 with a scalpel into a tube. 

13 Q And you marked that 7A? 

14 A 

15 

That's right. 

Q And also was there a substrate area or substrate 

16 

17 

18 

19 

20 

portion that was taken? 

A What I chose to do is down near the hilt of the knife ther _ 

was an area that was marked 7C. That was taken with a swab. 

Q Doctor, I'm going to ask if you could step down and 

just show the jury where you took your sample from and how you 

21 did it. Come down over here where I am over here in the center 

22 so the jury can get a look at this. 

23 Could you orient the knife to the jury and explain the 

24 first part being the control and how physically you took it, 

25 whether you swabbed or whether you took a scraping. 
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1 A Well, up here in the hilt there's an area marked 7C. 

2 It's right over here. That I took with a swabbing. 

3 THE WITNESS: Did you want to see this, your Honor? 

4 

5 A 

THE COURT: No. They decide the facts, not me. 

over in here if you look at this carefully there's a 

6 stained area here. See how it's scraped clea n. That was 

7 scraped with a scalpel. 

8 Now, next to it there's still some stain left or 

9 something that looks like a bloodstain. I didn't take that. 

10 See, it's right over here. It's right underneath where this 

11 little V mark is or this arrow is. There's still some brownish 

12 reddish material here. It's up actually on the knife itself. I 

13 didn't take that. I left that so that if somebody else wanted 

14 to do some testing there was still material there left to test. 

15 Q You can put the knife back into the bag. You can 

16 remove the gloves, Doctor. 

17 Now, Doctor, the first set of results I would like t 

18 deal with are the results that you ran through when you did 

19 polymarker, DQ-Alpha or both, as to what's known as the 

20 substrate area of area 7C. The first question I'm going to ask 

21 you, Doctor, is your type of terminology and your decision 

22 making of what happens when a C dot or an S dot doesn't show 

23 up. C dot for DQ-Alpha. S dot for the polymarker. And how you 

24 handle those types of results if you still get DNA but not the 

25 actual control dot or S dot. 
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1 A I don't know about the testimony that's gone before me. 

2 Briefly what Mr. Kleiner is referring to is in these DNA tests 

3 that we run there is built into the test something that will 

4 tell us whether or not the result that we get is -- can be 

5 interpreted. In diagnostic testing this is a kind of control. 

6 This is a true control because it is an expected resul t that is 

7 built int o every diagnostic test I've ever run. 

8 In the laboratory we sometimes call it a cut off 

9 value . If we see something that is below the level of the cut 

10 off val ue, whether it be a color or a band or a number, if it ' s 

11 below that value and we've been trained to determine that' s so, 

12 then we won't report the result. But if we get a reaction we 

13 will not e that a reaction occurred. 

14 Now, we've chosen in the forensic setting that if we 

15 find something in our test that is indicative, that there is 

16 some human DNA present, but it's not a result that meets our 

17 criteria for it being an interpretable result, we will call thaw 

18 inconclusive. And in my report it will be abbreviated "INC". 

19 That is in contrast to a result where there is no evidence of 

20 any react i on at all , none, so we call that "NS" in our report, 

21 none seen. That's the interpretation that is there. 

22 Now if there is a result we will assign a genetic type 

23 to t hat result and that is the genetic type that we see. A 

24 genetic type is an inheritable tra it. You inherit it from your 

25 parents. You get half of you are from your mom and half of you 
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l who you are from your dad. You have two sets of everything. So 

2 your genetic type can consist of one or two of something that is 

3 the same or that is different because people vary from one 

4 individual to another. So you will have one or two but you 

5 can't have three. 

6 That leads us into another area but nonetheless if we 

7 assign s mething to it we will call it as a genetic type and if 

8 we see something but it's not reportable we will call it 

9 inconclusive. If we don't see anything at all we'll call it 

10 none seen. 

11 Q Does that deal with the way of how you reported out 

12 the results in this case? 

13 A Yes. 

14 Q Doctor, one of the things you also did, before we get 

15 to these actual results is, you actually did testing on the 

16 known samples in this case? 

17 A Yes, I did. 

18 Q And you are familiar with those results? 

19 A Yes, I am. 

20 Q Doctor, this has been marked D-lBM for 

21 identification. Regarding your results of the known samples of 

22 Josh Pompey and Audrey Robinson, take a look at what you have --

23 

24 

25 Q 

THE COURT: Did you test those, Doctor? 

THE W!TNESS: Yee, I did. 

Just tell us whether your results are consistent with 
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1 what's here on this particular exhibit on Josh Pompey and Audrey 

2 Robinson. 

3 A Yes, they are. 

4 0 Did you also run the knowns of Miss Mitchell? 

5 A Yes, I did. 

6 0 And Mr. Hoffman? 

7 A Yes , I did. 

8 0 Regarding your results on the control or what we've 

9 been calling the substrate section of the area of the knife that 

10 you took, first of all can you tell us whether or not you were 

11 able to see any activity in the DQ-Alpha test? 

12 A No. The DQ-Alpha gave us no result. It was reported out 

13 as none seen. 

14 0 Regarding the polymarker results that you did on the 

15 substrate area could you tell us what results you achieved on 

16 that. 

17 A 

18 

Well, they were inconclusive. 

0 Could you just tell us whether the polymarker test, 

19 whether the s dot showed or didn't show. 

20 A In this particular case it would have been, there would 

21 have been no S so it's our practice to, when there's no S dot we 

22 report those out as inconclusive even though one can see dots on 

23 the s t rip. Dot reflecting the genetic type that may or may not 

'-4 be there . 

25 MR. SANTULLI: Excuse me, your Honor. I may have 
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1 missed what sample we're talking about. 

2 MR. KLEINER: We're talking about 7C. 

3 MR. SANTULLI: Thank you. 

4 Q Regarding your results on 7C, if the Court would 

5 permit me, I know it's been previously marked D-18M for 

6 identification. I'm going to draw a line here in orange and 

7 mark thi area with Dr. Bing and I'm going to mark this D-18Ml 

8 for identification. 

9 Regarding the knife, 7C, you indicated these results 

10 were inconclusive and that no S dot appeared on the polymarker? 

11 A 

12 

That's right. That's what our report states. 

Q Would you just indicate pursuant to your results from 

13 

14 

15 

16 

the polymarker strip, what was apparent on the strip itself 

after you determined that there was no S dot in appearance? 

A There was a B at LDLR. 

THE COURT: Mr. Kleiner, you have to get a darker 

17 color. 

18 MR. KLEINER: Yes, sir. 

There was a B at LDLR? 19 

20 A 

21 

22 A 

23 

24 A 

25 

Q 

That's right. 

Q At GYPA? 

There was a B. 

Q HBGG? 

There was a B. 

0 At D7S8? 
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1 A An A. 

2 Q And GC? 

3 A A B. 

4 Q Speaking in general terms regarding these five 

5 separate systems on polymarker, hypothetically if a particular 

6 known sample comes up as having the same lett er on f our out of 

7 the five but the 5th separate system does not have the genetic 

8 marker, whatever that letter is, would the person be excluded 

9 even though they may be in four out of five? 

10 A Yes. 

11 

12 

13 

Q At least according to this, although you've indicated 

it's i nconclusive and no s dot appeared, at least according to 

this you indicated Josh Pompey's known sample was an AC? 

14 A In the HBGG. There's some notation here. I don't want 

15 anybody to be confused. In t he samples from the known 

16 

17 

18 

19 

quantities, I don't know whose report this is, they've reported 

a GYPA for example in Pompey as AA. Now on the strip if you 

actually look at the strip all you see is an A. What is 

presumed there is that Mr. Pompey is has a situation in which 

20 he is homozygous. He has two copies of the same allele or the 

21 same variant form of the gene so whoever did this reported this 

22 out as A,A even though you only see A dot on the strip. 

23 Now the results that I just gave Mr. Kleiner are the 

24 results of the dots that I saw on the strip. They do not 

25 represent the genotype of anybody that I know of and they can't 
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1 because this is a forensic sample. Presumably it came from a 

2 human. Beyond that I can't say anything. 

3 MR. SAh""TULLI: I'm going to object to ~his 

4 questioning. This sample was inconclusive so it's not relevant 

5 to anything in this case. 

6 THE COURT: He's answered the question. He said he 

7 can't re ate it to anybody, correct? 

8 THE WITNESS: That's right. This is an inconclusive 

9 result. 

10 Q But we do know from Josh Pompey's known sample that 

11 he's an AC? 

12 A 

13 

14 A 

15 

16 A 

17 

That's right. 

Q And we to know Miss Robinson's HBGG is a BC? 

That's correct. 

Q We do know Miss Robinson's LDLR is an AB? 

That's right. 

Q Now, can anyone, as far as you know, take a known DNA 

18 

19 

20 

21 

22 

23 

sample and actually be able to tell from these types of results, 

whether they be from DQ-Alpha or polymarker, what someone's 

isoenzymes would look like or their blood type? 

24 

A No. Not that I -- these are all independent systems. You 

can't predict -- to my knowledge you can't predict blood type 

from polymarker results, for example. 

25 A 

Q Now, you also indicated that you tested sample 7A? 

Yes, I did. 
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1 Q Did you have a DQ-Alpha result and a polymarker result 

2 from State Police number 32, S-28, the knife? 

3 A Yes, I did. 

4 Q Once you did notice on the polymarker system there was 

5 an s dot can you tell us what results you received on LDLR? 

6 A AB. 

7 Q GYPA? 

8 A We saw a B dot. That would be consistent with whoever 

g contributed that being BB. What we saw was a B. 

10 Q HBGG? 

11 A We saw a B and a c. 

12 Q D7S8? 

13 A We saw an A dot. 

14 Q And GC? 

15 A We saw a B dot. 

16 Q Based upon these results that you received from the 

17 scraping, so to speak, of 7A were you able to report out in your 

18 opinion from the four known samples who was included as a 

19 potential contributor to this and who was excluded as a 

20 potential contributor to this? 

21 A It was -- based on these results the only person who was 

22 included was Miss Robinson. Audrey Robinson. 

23 

24 A 

25 

Q And Josh Pompey? 

He was excluded. 

Q Edward Hoffman? 



1 A 

2 

3 A 

4 
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He was excluded. 

Q Madeline Mitchell? 

She was excluded. 

Q Now, based upon the results that you had did you 

5 indicate whether or not, based upon these results, whether there 

6 was an indication of whether this was on 7A a single s ource or a 

7 mixture? 

8 A I don't do that. These are the results that we see. 

9 There's no evidence that this is a mixture of two or more 

10 people. Certain kinds of results would indicate that there 

11 would be would be consistent with it being a mixture so we 

12 just report out what we see. We report out what we actually see 

13 on the strips and make no assumptions about who might be 

14 possible contributors to one thing or another. We just compare 

15 it to the known profiles. 

16 Q Can you tell us why you have this type of procedure 

17 based upon this sample as an example of not making an ultimate 

18 conclusion whether this is a mixture or single source or 

19 anything like that? 

20 A I can't. This is a piece of forensic evidence. My 

21 understanding this was collected at a crime scene or in 

22 relationship to a crime scene and, therefore, I don't know what 

23 happened at tha t crime scene. All I can report is what I see. 

24 Now, these tests happen to be very good. If there's two people 

25 present demonstrating there's at least two or possibly even more 
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1 people who are present, the tests are good at that. So I've 

2 been asked frequently would this result be consistent with this 

3 being single source. certainly it's consistent but I can't 

4 testify to the fact that it ls in fact a single source sample. 

5 0 Doctor, based upon your testimony that, as you've 

6 said, that this ls consistent with it being a single source, did 

7 you go a ead and utilize statistical information to attribute 

8 some sort of statistical information in relation to Miss 

9 Robinson as to what the percentage might be as to whether she 

10 could be included as a potential contributor? 

11 A Yes, I did. 

12 0 Can you tell the members of the jury basically what 

13 your statistical information is on this evidence that according 

14 to you is consistent with a single source? 

15 A What we came up with is that we use an analysis in which we 

16 compared the frequency with which this profile along with the 

17 DQAl results, what the profile of Miss Robinson and Mr. Pompey 

18 and Miss Mitchell would be in four different ethnic groups, 

19 Caucasians, African --

20 0 Maybe I should stop you for a second. I failed to 

21 mention a separate DO-Alpha result that you had on this. 

22 A That's right. 

23 0 Okay. 

24 Could yau tell the :e~er~ cf 

25 you did get a c dot on 7A? 
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1 A Yes, I did. 

2 

3 

4 

Q Once you saw the C dot did you have a reportable 

result that you receive on the sixth system so to speak, the 

DQ-Alpha? 

5 A 

6 

Yes, I did. 

Q What was that result? 

It was a 2/4.1. 7 A 

8 Q I'm going to ask you to check your notes on that, 

9 doctor. 

10 A I'm sorry no. That was the stain above it. Excuse me. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I'm reading from the wrong line. 4.1. 

Q Now, based upon the DQ-Alpha result of the 4.1, I 

think you have the four knowns in DQ-Alpha, what they are. Just 

tell the jury what your results were of the DQ-Alpha as to the 

four individuals, the knowns. 

A Mr. Pompey in terms of this chart types as a 2/4.1. Miss 

Mitchell types as a 2/4.1. Miss Robinson types as a 4.1, which 

is consistent with her being homozygous. She has two copies of 

the 4.1. And Mr. Hoffman, that's the fourth person, he types in 

the DQAl as a 1.1/4.1. 

Q Now, based upon these results did you, even under this 

22 system, did you have the same exclusions, that being was Josh 

23 

24 

25 

Pompey excluded under the DO-Alpha system? 

A Yee. 

Q And was Madeline Mi tchell excluded? 
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1 A Yes, she was. 

2 Q Was Mr. Hoffman excluded? 

3 A Yes, he was. 

4 Q Regarding this DQ-Alpha 4.1, based upon Miss 

5 Robinson's result was she included as a potential contributor? 

6 A 

7 

Yes, she was. 

Q Can you tell us based upon these six systems how you 

8 did the statistical results and what they were. 

9 A Each system is analyzed independently. One determines the 

10 frequency by looking at the known reference, comparing the known 

11 reference blood sample here of Miss Robinson, and you determine 

12 what the frequency is of each system of the variations of each 

13 system. For example how often do you find 4.1, 4.1 in say 

14 African Americans and Caucasians or Southwest Hispanics or 

15 Southeast Hispanics. Those are the four ethnic groups we happen 

16 to use. And on the basis of that you determine a frequency for 

17 each system and then you multiply the frequencies together so 

18 that you have a total combined frequency. 

19 In this particular case you want the actual numbers? 

20 Q Yes. 

21 A Reading from my report of October 21st, 1996 we found that 

22 this combination is approximately found in approximately one out 

23 of four thousand two hundred seven African Americans. One out 

24 of one million three hundred twenty thousand --

25 Q Maybe you can slow down. I know the Judge is taking 
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1 notes. 

2 THE COURT: No. 

3 0 Go ahead. Start one more time. 

4 THE COURT: I believe she's African American so what 

5 do the other numbers matter? 

6 MR. KLEINER: They're part of the continuation o f his 

7 results, J udge. 

8 THE COURT: Does it matter? Dealing realistically how 

9 many other people were known to be in that building with that 

10 same blood content? 

11 

12 

MR. KLEINER: We lose an entire population, Judge. 

THE COURT: Go ahead. Give us the rest. We'll find 

13 out what it is. If you have a 4.1 you can deal with it. 

14 0 You said as to African Americans? 

15 A It was one out of four thousand two hundred seven African 

16 Americans. One out of one million three hundred twenty thousand 

17 Caucasians. If this blood sample had come from a Caucasian 

18 that's the frequency of this genetic profile. That's what all 

19 of those types represent. We call that the genetic profile. 

20 One out of three hundred forty-one thousand seven Southeast 

21 Hispanics if in fact that blood sample came from that, a person 

22 with that ethnicity. And one out of one hundred eight thousand 

23 six hundred Southwest Hispanics. 

24 0 Another item of evidence that I believe you have some 

25 listings on deal with certain fingernail scrapings in this 
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1 particular case? 

2 A 

3 

Yes. 

Q Can you tell us specifically whether or not you, when 

4 

5 

6 

7 

8 

9 

10 

11 

12 

you were with Dr. DeForest at his office, whether you actually 

removed or took certain evidence from fingernail scrapings from 

both victims in this case? 

A I collected evidence that indicated they were fingernail 

scrapings that came from both victims. 

Q If you need to use your notes regarding this, did you 

make notes about general appearance of an item and specifically 

how you would have taken a section of it and how you would have 

taken that back to your lab, what you would have taken back? 

13 A These were fingernail clippings. They were in a white 

14 envelope. They were labeled fingernail scrapings, right hand, 

15 a. Robinson. There's a series of numbers on it. And then there 

16 are other numbers assigned to it from the State Police lab, 

17 number seventy-four and number ninety-one . I don't know exactly 

18 what all those numbers mean but it was in a white envelope. 

19 Then there were fingernail scrapings from the left 

20 hand, same description. That was number seventy-five. The 

21 State Police lab number is ninety-two. There were fingernail 

22 scrapings from the right hand. These were all from A. 

23 Robinson. Then in a separate envelope there were fingernail 

24 scrapings from the left hand. They were labeled number 

25 ninety- four. The State Police laboratory number 120. Those 
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2 
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were all the fingernail scrapings that we had. 

Q Do you have any indication of specifically whether you 

would have taken a piece of this or whether you would have 

4 swabbed or cut? How would you have done this? 

5 A 

6 

We took the whole fingernail scraping and processed it. 

Q Doctor, have you had familiarity based upon your 

7 forensic work that you've done in DNA cases of ever having to 

8 take fingernail scrapings or clippings or material from victims? 

9 A 

10 

11 A 

12 

Yes, I have. 

Q You've done that in the past? 

Yes, I have. I mean I've received them in the past, yes. 

Q Is DNA testing one of the ways or a method that can be 

13 used to actually test fingernail clippings or scrapings? 

14 A 

15 

16 A 

17 

Yes. It can be done. 

Q And in this particular case did you, in fact, do that? 

Yes, I did. 

Q I'd like to ask you if you could just tell us, first 

18 of all, out of the four that you've mentioned if you can tell us 

19 first whether you were able to get typable results either 

20 through DO-Alpha or polymarker on any of these four. 

21 A We were able to obtain DO-Alpha and polymarker results on 

22 the fingernail scrapings labeled number seventy-four. We got no 

23 results on fingernail scrapings labeled number seventy-five. we 

24 got results on the fingernail scrapings right hand number 

25 ninety-three and results on the fingernail scrapings left hand 
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1 

2 

3 

number ninety-four. 

O I believe you had identified number seventy-four and 

seventy-{ive, right hand Audrey Robinson, left hand Audrey 

4 Robinson. The first one, number seventy-four, could you tell us 

5 what your DO-Alpha results were, whether they were conclusive 

6 results on number seventy-four. 

7 A 

8 

The were conclusive. 

0 What was the DO-Alpha for the fingernail scrapings of 

9 Miss Robinson? 

10 A DO-Alpha was 4.1. LDLR was AB. The GYPA was B. The HBGG 

11 was BC. The D7S8 was A and the GC was B. 

12 O Now, based upon the results that you received in these 

13 

14 

15 

16 

six systems could you exclude any of the four knowns? 

A In terms of the donor to the fingernail scrapings, Mr. 

Pompey, Miss Mitchell and Mr. Hoffman were all excluded as 

donors to that sample. 

17 

18 A 

19 

O They were all excluded? 

That's right. 

O Based upon these results what were the results 

20 concerning Miss Robinson and how did you report that out? 

21 A I've already -- it's exactly the same as what I reported 

22 before. 

23 0 On the knife? 

24 A 

25 

That's right. 

0 And so Miss Robinson was included as a potential 
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1 contributor to the fingernail scraping on her right hand? 

2 A Yes. 

3 Q Did you find any evidence to indicate the presence 

4 anywhere , based upon the known DNA results of Mr. Pompey in all 

5 these six systems to indicate that he could be a contributor to 

6 the DNA test that you did to the fingernail s crapings of Miss 

7 Robinson ' s right hand? 

8 A No. 

9 Q I'd ask you about number seventy-five, the fingernail 

10 scrapings from Miss Robinson's left hand. Can you tell us how 

11 you reported out those results if you had any. 

12 A We got no results on this and we reported them all out at 

13 none seen. 

14 Q Now, the other result, I'd like to skip if I could to 

15 number ninety-four, the left hand of Miss Mitchell. Can you 

16 tell us what results you received regarding Miss Mitchell in 

17 DQ-Alpha and polymarker and whether the S and C dot was 

18 apparent. 

19 A Yes, it was. 

20 Q Can you tell us what results you received and reported 

21 out as conclusive? 

22 A The DO-Alpha was 2/4.1. The LDLR was B. The GYPA was AB. 

23 The HBGG was BC. The D7S8 was A and the GC was AB. 

•• i --
ft.A.DD 24 And bae&d upon the 0 re!!ul t!! 

25 Mitchell's known sample, out of the four knowns who was included 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Bing - direct - Kleiner 

and who was excluded? 

A Everybody was excluded except Miss Mitchell. Mr. Pompey, 

Miss Robinson and Mr. Hoffman were excluded and Miss Mitchell 

was incl uded as a possible donor to the DNA extracted from the 

fingernail scrapings in labeled number ninety-four, left hand. 

Q Did you calculate statistical data as to the previous 

one with Miss Robinson and the results regarding Miss Mitchell? 

A Yes, I did. 

Q Could you briefly tell us regarding the results of 

Miss Mitchell, basically what the statistical results were on 

this. Before I ask you the actual results, was this one of 

those samples you found to be consistent or not consistent with 

it being a single source stain? 

14 A The test results were consistent with it being a single 

15 source. 

16 Q Based upon that, did you attempt to do a statistical 

17 run on this particular sample? 

18 A Well, based on this we did a statistical analysis of the 

19 genetic profile as it was observed in Miss Mitchell's blood. 

20 Q Would you tell us what the statistical results were. 

21 A It's found, this profile is found in approximately one out 

22 of seven thousand eight hundred ninety-seven African Americans. 

23 One out of thre e hundred sixty-two thousand Caucasians if the 

24 Caucas ian w~~ th~ donor to the blood s~mple. One out of 

25 sixty-two thousand six hundred forty Southeast Hispanics and one 
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1 out of fifty-five thousand three hundred ten Southwest 

2 Hispanics. 

3 Q Based upon your final results in this case, as you've 

stated Mr. Pompey was excluded as a potential contributor to the 

fingernail scrapings of Miss Mitchell's left hand? 

A Yes, he was. 

0 Regarding number ninety-three, the right hand of Miss 

8 Mitchell, can you tell us in the DO-Alpha system, whether or not 

9 you were able to get reportable results. 

10 A 

11 

12 A 

Yes, I did. 

Q And did you have a C dot? 

Yes, I did. 

13 O What were the results on number ninety-three under 

14 DO-Alpha? 

15 A 

16 

I detected a 2 and a 4.1. 

0 Now, in this particular case based upon the DO-Alpha 

17 

18 

19 

20 

21 

22 

23 

results in this case, Miss Mitchell and Mr. Pompey are both two 

4.ls? 

A That's right. 

O Based upon that particular result were either Miss 

Mitchell or Mr . Pompey excluded under the DO-Alpha? 

A No. 

0 And was Mr. Hoffman or Miss Robinson excluded? 

24 A 

25 

Yes, they were . 

0 Now, in this particula r case can you tell us what type 
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of results you got on the polymarker system for the fingernail 

scraping. 

A It was an inconclusive polymarker run. 

Q And why was that? 

5 A 

6 

There was no S dot. 

Q were there -- was there genetic material that did show 

7 up? 

8 A Yes, there was. 

9 Q Now, can you tell us what's on the polymarker strip, 

10 in the systems of the polymarker what was the typing that you 

11 saw or the genetic material you saw on the strip Itself? 

12 MR. SANTULLI: Objection. Inconclusive . It's not 

13 relevant. 

14 

15 

16 

17 

18 

19 

20 

THE COURT: The jury knows it's inconclusive. The 

tests are not scientifically reliable but he wants to put the 

numbers down. 

Q Go ahead, Doctor. 

A Well, in the LDLR it's a 8. In the GYPA it's an AB. In 

the HBGG it's a BC. D7S8 we saw an A. And in GC we saw an AB. 

Q Now, could you just tell the members of the jury -- we 

21 don't have Miss Mitchell's known results in front of us but just 

22 tell us under these five systems what ls Miss Mitchell's 

23 known -- what a re Miss Mitchell's known results in the five 

24 systems under polymarker? 

25 MR . SANTULLI: I'm goi ng to object. This ls an 
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1 irrelevant issue at this point. 

2 THE COURT: We understand it's scientifically 

3 inconclusive, ladies and gentlemen, which means you shouldn't 

4 use it as science to determine any issue that concerns itself 

5 

6 

with science. 

A Miss Mitchell types as a B in LDLR. She types as a BB in 

7 GYPA. She types as a BC in HBGG. She types as an A in 0758. 

8 She types as an AB in GC. 

9 0 These were scrapings taken from her own right hand? 

10 A That's correct. At least that's what it said on the 

11 

12 

13 

14 

envelope. 

O Also, another item that you examined in this 

particular case was a shirt. I think your number was 14795, 

also known as State Police number 104? 

15 A 

16 

Yes. 

O Now, in this particular case what type of DNA testing 

17 did you do on this particular item? 

18 A We did DO-Alpha testing and PM testing. 

19 0 How many separate samples were run through the 

20 DO-Alpha and polymarker system? 

21 A We ran t wo samples. One was a stain that we labeled four, 

22 number four. 14795-4. 14795 indicating the shirt and 4 

23 indicating it was the number four cutting. And then there was a 

24 cutting that was cal led 14795-5 which would be the fifth cutting 

25 from that shirt. 
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1 0 Who took the cuttings of the shirt? 

2 A I did. 

3 0 You took the cuttings? 

4 A Yes, I did. 

5 0 How did you do that as far as your methodology on that 

6 particular shirt, front, back? 

7 A The identical methodology I used in Dr. DeForest's office. 

8 In this case we had the shirt in a laboratory so we were able to 

9 do the cutting under a fairly rigorous conditions, clean bench 

10 top, sterile. Everything sterile, lab coats, everything. And 

11 we took a number of cuttings from that shirt. It was a shirt 

12 that was extensively stained and appeared to have the appearance 

13 of a bloodstain. So we took a number of cuttings from that 

14 shirt. 

15 MR . KLEINER: Judge, you want me to keep going? 

16 THE COURT: Let's get the results on. 

17 MR. KLEINER: I think the resul ts are going to take 

18 some time. 

19 THE COURT: An easy question, do they match. Just a 

20 suggestion. 

21 

22 

MR. KLEINER: It's more in-depth than that. 

THE COURT: I think that's what it ends up at. We'll 

23 take a break. 

24 

25 

MR. KLEINER: Thank you. 

THE COURT: We'll see you back Monday morning 8:30. 
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1 Please do not discuss the case among yourselves or with anyone 

2 or read any newspaper or media accounts. 

3 (No jurors present.) 

4 

5 

6 

MS. PEIFFER: Who's the next witness? 

MR. KLEINER: Phil Morgan. 

MR. SANTULLI: I assume Dr. Bing is going home to 

7 Massachus etts. If he has the billing information. 

8 

9 

THE COURT: Do you have the billing information? 

MR. KLEINER: They were asking you -- they're asking 

10 you how much money you've been paid. 

MS. PEIFFER: And will be paid. 

THE WITNESS: Depends how long I'm here. 

MR. KLEINER: Are we still on the record? 

THE WITNESS: Up until --

THE COURT: Bring it in Monday. 

MR. KLEINER: Judge, maybe if I could just generally 

ask Dr. Bing some questions so that the State has the 

11 

12 

13 

14 

15 

16 

17 

18 

19 

information. 

20 

21 

22 back? 

23 

MR. SANTULLI: I'd rather see the hard copy. 

MR. KLEINER: I don't have a hard copy. 

THE COURT: He's going back to Boston. Are you going 

THE WITNESS: I can ask them to give me a copy of the 

24 invoices I sent out today. 

25 MR. KLEINER: That's fine. 
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1 THE COURT: That's all we need. 

2 (Proceedings concluded for the day.) 

3 * * * 
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1 St. v. Josh Pompey, 2-23-98 

2 M 0 R N I N G S E S S I 0 N 

3 (The following takes place outside the presence of the 

4 jury.) 

5 THE COURT: I have a note from a juror. Juror number 

6 eight, last one in the first row. 

7 

8 

9 

MR. KLEINER: It's now seven. 

THE COURT: Right. 

"My brother-in-law's father passed away yesterday. I 

10 would like the Court's permission to attend the wake this 

11 afternoon, 2:00 PM. And the funeral is tomorrow morning. I do 

12 not need the whole day today nor tomorrow. I understand the 

13 pressure that exists to finish this case. However, I would like 

14 the Court to consider that in this country they are basically 

15 all the family I have. In addition, when my father died a few 

16 years ago, they accompanied me every minute. I thank you for 

17 your consideration. Respectfully yours Adriana Giz." 

18 MR. KLEINER: The last juror on the end in the front. 

19 THE COURT: Right. I did have the court officer go in 

20 and indicate it's in West New York at 2:00 PM so actually we 

21 could go to 1:30 today to accommodate her. She could be back 

22 tomorrow at one o'clock. so we can start up at one and go one 

23 to fi ve tomorrow, pretty much make up most of the time. Any 

24 problem with that? 

25 MR . KLEINER: I defer to you. 
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MR. SANTULLI: No problem. 

2 MR. KLEINER: The only question I have is just 

3 regarding breaks this morning. The only reason at some point I 

4 may be abl e to speed some things up. Dr. Bing has to identify 

5 certain photographs as he did i n the last tri al. I pared them 

6 down a little bit. I think you can do them quickly. When 

7 there's an appropriate time for a break maybe this morning I'll 

8 go in pick up what I have to ick up and get it out here. 

9 THE COURT: Usually you get them when they're out of 

10 the jury room. Want to get them right now? 

11 MR . KLEINER: I could do that. That's fine when the 

12 jury comes out. 

13 I just have a question about how you want to handle 

14 breaks today since I think you're plan is to go without a lunch 

15 break. 

4 

16 THE COURT: Correct. To 1:30 and release them for the 

17 day. 

18 

19 

MR. KLEINER: Okay. 

THE COURT: Instead of a break at 10:30 I'll ask if 

20 they want to stay until eleven, then break it that way. Unless 

21 we take a short break at 10:30 and another short break around 

22 twelve. 

23 

24 

25 

MR. KLEINER: I would ask for that, Judge. 

THE COURT: Okay. 

MR. SANTULLI: Judge, we have that motion. Do you 
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1 want to do that this morning or this afternoon? 

2 THE COURT: Why don't we do that this afternoon. 

3 MR. KLEINER: Want to do the motion? Judge, the only 

4 question I have is apparently we're not going to be meeting 

5 until what time tomorrow? 

6 

7 

THE COURT: One o'clock. 

MR. KLEINER: My only request, Judge, is that if the 

5 

8 Court would consider doing argument tomorrow morning. Can we do 

9 that? Just because I'm working with another witness and this 

10 would allow me this time in the afternoon to work. 

11 THE COURT: Requests for charges, can you send me 

12 some? 

13 MR. KLEINER: Judge, I think you have in your file the 

14 request for charge the last time. I'll review them again. 

15 THE COURT: Why don' t you give them to me. The file 

16 is so disjointed. I realize when you're trying a case you're 

17 moving things around. I assume they have changed somewhat the 

18 requests. 

19 MS . PEIFFER: Yes. Because it's no longer a capital 

20 case. 

21 MR . KLEINER: Yeah. 

22 THE COURT: Try to get those things in quickly so I 

2 3 have them for t he weekend. 

24 MS. PEIFFER: I would reques t the psychological data 

25 of Dr. Wulack . 
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1 MR. KLEINER: I did speak with Miss Peterson. She's 

2 pulling that. I have to go to her office and pull that. 

3 

4 

5 

6 

call him. 

THE COURT: If you don't get it by tomorrow you can't 

MR. KLEINER: Tomorrow we'll do argument. 

THE COURT: 9:30, take care of the motions a nd 

7 everything else. 

8 

9 

10 

11 one? 

12 

13 

14 

MR. KLEINER: The jury is coming back when tomorrow? 

THE COURT: One o'clock. 

MR. KLEINER: We're going to have the jury come in at 

THE COURT: We'll go one to five. 

MR. KLEINER: Okay, Judge. 

MR. SANTULLI: Before the jury comes in can I put 

15 something on the record? 

16 

17 

THE COURT: Sure. 

MR. SANTULLI: Since we're not arguing a motion there 

18 was an ancillary thing I wanted to bring up that related to the 

19 motion. I thought we were going to argue the motion but we're 

20 not . 

21 THE COURT: Dr. Bing, you want to step out for a 

22 moment. Thank you. 

23 MR. SANTULLI: The case law in New Jersey is fairly 

24 clear tha t for a scientist to testify that it has to be 

25 something that is generally accepted to be reliable within the 

6 
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1 field and that he has to be able to put it into terms somewhat 

2 to a reasonable degree of scientific certainty that something 

3 happened, his conclusion is based upon a reasonable degree of 

4 scientific certainty. 

7 

5 Same thing for the medical profession, there it's to a 

6 reasonable degree of medical certainty. So tha t's the 

7 standard. That's the case law that we provided as it relates to 

8 Dr. Ballard. But the case law is equally valid as it applies to 

9 Dr. Bing. 

10 Mr. Kleiner has been getting answers from Dr. Bing 

11 regarding certain tests that he did. The tests did not work out 

12 for whatever reason, no S dot, no C dot, and he's testifying 

13 basically there's results. In fact, he's not even saying it. 

14 Mr. Kleiner is drawing it out piecemeal. 

15 The problem is there is a sample that's coming up Mr. 

16 Kleiner is going to imply 

17 THE COURT: The jury was told it's not reliable. They 

18 shouldn't use it . 

19 MR. SANTULLI: If they shouldn't use it then they 

20 shouldn't be able to get it out on the stand because there's one 

21 sample where Mr. Kleiner is going to imply it belongs to Mr. 

22 Hoffman . I believe the doctor said in the last trial, and I 

23 believe he'll be consistent this time, that he can't come to a 

24 reasonable degree of s cientific cert ainty a~ Lo that. 

25 Ther efore, for Mr. Kl e i ner to bring out that these 
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l alleles match Edward Hoffman when it's not scientifically 

2 reliable seems to be a falsity we should not be perpetrating on 

3 the jury. 

4 MR. KLEINER: Three things. One, in the first trial 

5 the State used a no c dot or no S dot on one particular sample 

6 and reported it out to the jury in a similar way that our 

7 experts di . Mr. Taylor has been permitted to do it with the 

8 

8 caveat of caution and not conclusion. Dr. Bing has been able to 

9 do it on certain Samples and in the first trial, which was 

10 admitted, was the same scenario regarding a control sample from 

11 the bra. 

12 Dr. Bing is not going to say it's conclusive but we 

13 were permitted to do it in the first trial. I'm not going 

14 to imply it is conclusive but the genetic material is there. 

15 I'm not going to ask any conclusions from it but he will report 

16 out the data like he did in the first trial. There are only two 

17 more of these where this issue comes up and only one deals with 

18 Mr. Hoffman. We were permitted to do it in the first trial. 

19 THE COURT: I'm going to allow it. The jury will be 

20 told --

21 MR. SANTULLI: I ask for a curative instruction at 

22 that point. 

23 MR. KLEINER: You've already told them that. 

24 THE COURT: You can :::.'.'l~o ths objection. I'm net going 

25 to jump in. 
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THE COURT: 

the jury in. 

DOCTOR D A V I D 

5 the stand. 

colloquy 

Should I bring the witness up? 

Yeah. Bring the witness up. Let's get 

B I N G, previously sworn, resumes 

6 THE COURT: Any objection to me telling the jury what 

7 the schedu - e is while you're gone, getting the material? 

8 MR. KLEINER: No objection. 

9 (The following is heard in the presence of the jury.) 

10 THE COURT: Mr. Kleiner has to get some material out 

11 locked up in the back. 

12 We have a request. One of the jurors has had a death 

13 in the family. In order to accommodate the schedule what we're 

14 going to do today is go to 1:30. We're not going to break for 

15 lunch. Tomorrow we're going to start at one o'clock. We'll go 

16 from one to five tomorrow. Today we'll go -- also today --

9 

17 we'll go today until 1:30. We'll try to cut the breaks down but 

18 with we have certain logistics problems. We'll break at 10:30 

19 and around twelve we'll give you a break. The mind can only 

20 absorb what the rear can endure. And we're aware of that 

21 philosophy. 

22 Then on Wednesday we'll be breaking at three o'clock. 

23 We locked up exhibits up behind your room over the weekends. 

24 Mr. Kleiner is retrieving some of h i3 e xhibits. 

25 THE COURT: Mr. Kleiner. 
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DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

O Dr. Bing, when we left off I was asking some 

3 questions about a shirt that you indicated last week that you 

4 had taken cuttings from as well as a photograph at your 

5 laboratory. You indicated, I believe, in your testimony it was 

6 a bloodstained shirt. Do you recall taking certain cuttings 

from that sample? 

10 

7 

8 

9 

A It was a stained shirt and I did take cuttings from it, yes. 

10 

11 

12 

13 

14 

15 

16 

Q Do you have the gloves, Doctor? He's got his own. 

MR. KLEINER: Your Honor, for the record, this is 

S-131, also known as State Police number 104. 

0 I'm showing you this exhibit, Doctor. I'm wondering 

if you could take out the exhibit itself and briefly indicate to 

the jury if you could identify areas of this shirt where 

cuttings would have been taken. 

A This is the shirt and there have been numerous cuttings 

17 taken from here. The cuttings that I took , there's one up here 

18 on the sleeve, one here in the armpit, that's number two. 

19 Number three this is one here in the back. Up here in the 

20 collar. And some addi t ional cuttings in the back. 

21 

22 

23 

24 

25 

Q Doctor , are there ways of doing DNA testing to try, if 

possible, to determine who the wearer of a shirt might be? Are 

there methods that DNA experts use? 

A Wel l , on an item of clothing an individual can transfer 

their DNA to t hat item of clothing through a transfer of skin 
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l cells to the item of clothing. It doesn't always mean you'll be 

2 able to pick up that person's DNA on the item of clothing 

3 because the cells have to be alive when that happens. Dead 

4 cells don ' t tend to have any DNA in them or any DNA that can be 

5 tested at least. So it's poss i ble but it doesn't happen all the 

6 time and I'm personally unaware of any protocol that has been 

7 written that specifically directs itself to the identification 

8 of an individual who wears an i tem of clothing by testing that 

9 item of clothing for their DNA. 

10 

11 A 

12 

13 A 

14 

Q You can pull that microphone up a little bit. 

It's not on. 

Q Hold on one second. Is it on now, Doctor? 

I guess so. 

Q Doctor, could you just tell us, based upon your notes 

15 if you need to refer to them, or your reports or any other 

16 materials you have as to what was attempted to be done on this 

17 particular shirt and what type of typing results do we have on 

18 any of these items? 

19 A We attempted to isolate DNA from five of the stains on the 

20 shirt, I believe. Yes . Five of the stains on the shirt. We 

21 did it two diffe rent ways, two different methodologies that we 

22 had. Three of the stains yielded no DNA at all even though they 

23 were f rom stained areas. Two of them did yield DNA. The 

24 samples t hat did not - - from which we obtained no DNA we didn't 

25 proceed furthe r with those stains . 
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The two with which we did, from which we did get DNA 

we did proceed with further testing. 

O The two results that you did achieve DNA results on, 

were there any differences between the two in the DO-Alpha and 

polymarker? Can you report them out together as a unit? 

A No. They typed identically. The two stains from which we 

were able to obtain DNA. 

0 Could you give us out the results. 

MR. KLEINER: Bearing in mind, your Honor, I have up 

10 on the board the known samples of Josh Pompey and Audrey 

11 Robinson at the top, D-18M for identification. 

12 I don't know if all the jurors can see that. 

13 Q Dr. Bing, could you report out your results on the 

12 

14 stained cuttings on the shirt, the first result you were able to 

15 get a typable result on. 

16 A In the DQAl it typed they both typed as a 4.1. 

17 MR. SANTULLI: For the record could I please have the 

18 number of the stain we're talking about? 

19 A This ls the stained shirt item 104, our item number ls 

20 14795-4. This is the only item from which we obtained results. 

21 The other items in which we obtained DNA we obtained no results 

22 at all. That was 14795-5. 

23 THE COURT: So you only had results on one? 

24 THE WITNESS: Yes. We got DNA from two but we only 

25 got results on one, your Honor. 



1 

2 
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THE COURT: Thank you. 

14795-4, could you tell us what the results were? 

4.1 in DQAl. AB in LDLR. B in GYPA. BC in HBGG. A in 

4 D7S8 and B in GC. 

5 Q Based upon the known s amples that we have from the 

6 four knowns in this case, who was excluded and who was included 

7 as a potential contributor? 

13 

8 A Miss Robinson is included a nd Mr. Pompey, Miss Mitchell and 

9 Mr. Hoffman are excluded. 

Q So Mr. Pompey is excluded as being a potential 

contributor to this cutting from the shirt? 

A Yes, he is. 

Q Briefly 14795-5, I think you indicated you attempted 

to do a DNA test on that but nothing came up on the s trip? 

A We extracted a small amount of DNA from that sample but 

that DNA did not field any result. It was reported out at none 

seen, which, as I explained last time, means that we saw no 

reaction at all. 

Q Dr. Bing, were there also tests done in this 

particular case on body sheets regarding victims? 

A It's my unde rstanding that there were some white -- there 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

was some white cloth that was provided to us at one point during 

the testing that was done that I was informed by your off ice and 

by you tha t these represented material in which the bodies had 

been wrapped, I guess. 
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1 Q Okay. Do you have those results with you? 

2 A 

3 

Yes, I do. 

Q If you could identify possibly your number and any 

4 

5 

6 

7 

other numbers you have to identify these. 

A I only have the numbers that I've used which is 15048-1, 

15048-2, 15048-3, 15048-4, 15049-1 and 15049-2. 

Q Do you have your report from October 21st, 1996? 

That's the report I've been using. 

14 

8 A 

9 Q Doctor, I ' m going to ask you if you could turn to page 

10 four of that report to indicate what your report indicates as to 

11 a description of these items. 

12 A 15048 is the sample of white cloth with white stains, sheet 

13 number 10686, PD number 11 and 15049 is white cloth with 

14 multiple stains, sheet number 130, lab 103, PD number 12. 

15 

16 

17 

18 

19 

20 

21 

22 

MR. KLEINER: For the record, your Honor, 15048 had 

been identified as the body sheet of Miss Mitchell previously. 

Q Doctor, on 15048, can you tell us what type of results 

you received from this sample. 

A All of the stains yielded the identical type and the 

systems that we tested. The DQAl was 4.1. The LDLR was AB. 

The GYPA was B. The HBGG was BC. D7S8 was A. And GC was B. 

Q I'm sorry. I think that had been previously 

23 identified as Miss Robinson. 

24 THE COURT: You stated it was ftadeline Mitchell ;•· 

25 That's not correct? 
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1 MR. KLEINER: It's Miss Robinson's. 

2 Q And based upon those results, Doctor, what were the 

3 exclusions and inclusions on that body sheet of Miss Robinson? 

4 A Well , that would have been consistent based on the typings 

5 that we did with being Miss Robinson. The only sample that 

6 didn't give us a result was an unstained area that was taken as 

7 an additional sample which, as I explained in my testimony last 

8 week, is our practice. 

9 Q Doctor, the other body sheet, I believe of Miss 

10 Mitchell, could you tell us what type of results you received 

11 on -- before I get to that, based upon the results of the body 

12 sheet from Miss Robinson, was Mr. Pompey, Miss Mitchell and Mr. 

13 Hoffman excluded as potential contributors? 

14 A Yes, they were. 

15 Q As to the other one, Miss Mitchell's body sheet 

16 submission, can you tell us what the results were on that? 

17 A DQAl was 2/4.1. LDLR was a B. GYPA wa s an AB. HBGG was a 

18 BC. 0758 was an A. And GC was an AB. 

19 Q And based upon the results in relation to Miss 

20 Mitchell on her body sheet, was she included as a potential 

21 contributor? 

22 A Yes, she was. 

23 Q As to the other three, Pompey, Robinson and Hoffman, 

24 ·.~ere ~"'O•P ~--1 ... ...a-111 -- J __ , ..... .... _ .... 

a ii potential contrlbutora;? -··~z .... ,,..V~Y\.AGW ., .... .6. £ &\,...1.YUCSU 

25 A They were all excluded. 
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1 Q Was there also a tooth in this particular case or 

2 suspected bloodstain from a tooth that was worked on in this 

3 case? 

4 A Yes, there was. 

5 Q Could you tell us what type of testing you did on 

6 that. Where would you have tested and what type of results if 

7 any did you get? 

8 A The tooth was a tooth that was collected at the crime 

9 scene. It was covered with a dark brown stain which was 

16 

10 consistent with it being blood. I swabbed the tooth and removed 

11 the stain from the surface of that tooth. We were able to 

12 extract human DNA. I was unable to get any kind of a result on 

13 the DNA extracted from the swabbing of that tooth. I did no 

14 more work on that tooth. 

15 Q How would you have reported that out in your final 

16 report? 

17 A We reported that out as none seen, I believe. 

18 Q NS? 

19 A Let me just -- NS. None seen. 

20 Q Doctor, also was there a windbreaker in this 

21 particular case that was worked on by you? 

22 A 

23 

24 A 

25 

Yes, there was. 

Q Did you take various cuttings from a windbreaker? 

Yes, I did. 

Q First of all on the windbreaker sample that was, I 
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1 believe, as number 14746, was there a control that was run or 

2 suspected control that was run? 

3 A Yes. I ran a sample that I called an unstained area. It 

4 was an area that I cut from the windbreaker myself. 

5 Q Okay. And regarding that particular DNA result, can 

6 you tell us whether or not you were able to amplify anything 

7 from it or what results did you have? 

8 A On that unstained area we got no result and reported it as 

9 none seen. 

10 Q Now, was there another stain on the windbreaker that 

11 was also run? 

12 A 

13 

14 A 

Yes, it was. 

Q Can you tell us how this was reported out? 

This was a stain that I called 80 and it was reported out 

15 as inconclusive. It's our item number 14744. 

16 Q Can you tell us basically why the results were 

17 inconclusive based upon the polymarker and DQ-Alpha strips. 

17 

18 A There was no -- there were two reasons on that. One, there 

19 was no S dot. That was the first reason. The second reason was 

20 that at least in the polymarker system no result was obtained 

21 for the LDLR marker. 

22 Q As to the DQ-Alpha? 

23 A It was an inconclusive. There was no c dot so it was 

24 reported out as inconclusive. 

25 MR. KLEINER: I'm just going to approach the board for 
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1 a second. 

2 Q Now, regarding the D sample from the windbreaker, that 

3 came out inconclusive. As to the DQ-Alpha of Mr. Pompey you had 

4 said Mr. Pompey was a 2/4.1? 

5 A 

6 

7 A 

8 

9 A 

10 

That's correct. 

Q And Miss Mitchell was a 2/4.1? 

That's right. 

Q Miss Robinson was a 4 . 1? 

That's right. 

Q And regarding the DQ-Alpha results where you indicated 

11 the C dot did not appear, can you tell us whether or not the 

12 DQ-Alpha strip appeared to have any genetic material on it? 

13 A 

14 

Yes, it did. 

Q Can you tell us based upon the fact it did not have a 

15 C dot, what genetic material did appear on the DQ-Alpha? 

16 MR. SANTULLI: Judge, I'm going to object at this 

17 time. It's not scientifically reliable. 

18 THE COURT: I'm going to sustain it. That's what the 

19 result showed. 

20 Q Tell us what the results indicated after you indicated 

21 there was no c d o t. 

22 A 

2 3 

24 A 

25 

4.1. 

Q There was a 4.1? 

That' s right. 

Q Now, Doctor, based upon t he p o lymarker strip where you 
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1 indicated there was no S dot on the polymarker, I think you also 

2 indicated the LDLR did not show up on the strip? 

3 A That's right. We reported that out as inconclusive because 

4 there was other dots on the strip. 

5 Q And the other dots on the strip on GYPA? 

6 A We noted a B. 

7 Q HBGG? 

8 A We noted a BC. 

9 Q 0758? 

10 A We noted an A. 

11 Q GC? 

12 A We noted a B. 

13 Q If you could just indicate certain other samples 

14 were noted 14750 through 14755, if you could just indicate 

15 they are and whether you did any testing on them and what 

16 results you would have achieved from these. 

17 A 

18 

14750? 

Q Yes. 

That's a black cassette tape stain, lOA. 

that 

what 

19 A 

20 Q If you could take them one step at a time. 14750, 

21 black cassette s t ain, 14751 is a substrate control? 

22 A 

23 

That is correct. It's an unstained area labeled lOC. 

Q Can you tell us whether or not any testing was done on 

24 that partic ular item. 

25 A No. We didn't test that. 
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1 Q Okay. And 14752 and 14753, if you could identify 

2 those two and indicate whether any testing occurred on those 

3 two. 

20 

4 A 14752 was cassette tape box, stain llA. 14753 was cassette 

5 tape box unstained area, llC. We didn't test those either. 

6 Q Now 14754, if you could just indicate what that is and 

7 whether or ot you attempted to do any testing on that. 

8 A 14754 was a piece of paper that had a bloodstain on it. We 

9 labeled it as 12A. 14754 -- and there was 14755 which was an 

10 unstained area, a piece of paper. And both of those we 

11 attempted to extract DNA from those samples. We extracted no 

12 DNA from those samples and did not proceed with any further 

13 testing. 

14 Q I asked briefly certain questions on the voir dire 

15 about the issue of your work with degraded samples. Are you 

16 familiar with evidence degrading or degraded evidence that 

17 sometimes is tested by you at the laboratory? 

18 A 

19 

Yes, I am. 

Q I think you indicated in your voir dire certain 

20 evidence that you worked on. Have you worked on extremely 

21 evidence in other circles in the community? 

22 A Yes, I have. 

23 Q Would you just tell us about that. 

24 MR. SANTULLI : Objection. Thi s is not relevant. 

25 MR. KLEINER: Attempted t o cover in voir dire. 

old 
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THE COURT: Is it in his report? 

MR. KLEINER: It's covered, Judge, only in the 

3 testimony previously we got into the degraded issue. 

21 

4 

5 

THE COURT: You raised the issue. Is it in his report? 

MR. KLEINER: As to this specific case that he worked 

6 on? 

7 THE COURT: No. About degraded evidence. You're 

8 making him an expert beyond his t esting. 

9 MR. KLEINER: He's given testimony previously on 

10 evidence that's degraded. He's always given that testimony. 

11 I'm asking him specifically 

12 THE COURT: Where in his report does he become an 

13 expert on degraded evidence that has not been tested by him? 

14 

15 report. 

16 

17 

18 

MR. KLEINER: It's in his testimony, not in his 

THE COURT: I'm going to sustain the objection. 

MR. KLEINER: The report doesn't 

THE COURT: He can testify as to what he tested as an 

19 expert. Unless you have a report making him an expert as to 

20 other items that were not tested I'm going to sustain the 

21 objection. 

22 

23 0 

MR. KLEINER: All right, Judge. 

Doctor, as far as your work with degraded evidence, I 

24 think you mentioned your familiarity with i~. can you just tell 

25 us in this parti cular case in running the samples, did you see 
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1 evidence of degradation on your results? 

2 A 

3 

Yes, I did. 

Q Can you also tell us whether previously through your 

4 work, have you dealt with new pieces of evidence that are 

5 degraded, old pieces of evidence that are degraded? 

22 

6 MR. SANTULLI: Objection. Again he's trying to get in 

7 other cases. 

8 THE COURT: You can ask him anything about work he's 

9 done but we're not going to make him an expert for other 

10 people. 

11 Q Doctor, based upon your work in this particular case , 

12 can you tell us a little bit about whether or not you tested 

13 certain samples from the car, car swabs, some fabric sections? 

14 A 

15 

16 what 

17 could 

18 to be 

19 A 

Yes, I did. 

Q Doctor, first I want to ask you a little bit about 

mixtures are, what your definition of that is. And if you 

tell us what your policy is and why as to how mixtures are 

reported out. 

A mixture is detected in DNA analysis when one -- in a 

20 couple of different ways. One of the first ways which it 

21 becomes most obvious is if one detects three alleles. 

22 Now, an allele is a varying form of a gene. And we 

23 inherit half of who we are from our mom and half of who we are 

24 from .cur dad so you can only the maximum number of different 

25 alleles you can have for any given gene is two. 
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1 So if in a sample of DNA extracted from a stain there 

2 are three alleles present, that means that there's at least two 

3 contributors to that sample. There could be even more. So 

4 that's the most direct way to detect a mixture. 

23 

5 And no matter what system you detect the three alleles 

6 in, regardless of the results in the other systems it's still a 

7 mixture. 

8 The other way that mixtures can be detected in the 

9 testing that was done in this case, the specific testing that 

10 was done in this case, is in the polyrnarker system. The 

11 polyrnarker system, these results are blue dots on a white 

12 background. That's what we're looking at when we actually look 

13 at the typing results. 

14 The test is designed such that each allele in any 

15 given system will come up the exact same intensity in terms of 

16 blue color that one sees. So in polyrnarker if you see a dot 

17 that is significantly lighter in the eye of the person examining 

18 the strips, this is what validation studies are about, this is 

19 where we learn how to read these strips, if one dot is lighter 

20 than another, that result is consistent with that sample being a 

21 mixture of two individuals because if it's from a single 

22 individual the dots will have balanced intensity. Whether 

2 3 they're light or dark, they'll be the same intensity. 

24 Q Now, Doctor, in this particular case I mentioned the 

25 car swabs but did you also at some point in your testing do 
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1 certain testing of what's known as State Police number 35A and 

2 B, the mattress? 

3 A Yes, I did. 

4 Q I'm going to show you some photographs and the item, 

5 doctor. If I could just first or ient this first I'm going to 

6 show you D-930 for identification. 

7 Doctor, when you were at Dr. DeForest's lab you 

8 indicated certain videotaping wa s done in this particular case. 

9 Prior to your testifying as to this particular matter had you 

10 had an opportunity to review the videotape of your mattress 

11 cuttings? 

12 A Yes, I did. 

13 Q And that was videotaped? 

14 A Yes, it was. 

15 Q And did you take cuttings from certain sections from 

16 35A and 35B of the mattress? 

Yes, I did. 

24 

17 A 

18 

19 

20 

Q 

Q 

This exhibit had been marked D-40 for identification. 

MR. KLEINER: I'm just going to ask to approach. 

Doctor, there are five photographs up here. The first 

21 thing I'm going t o ask you is when you were working with Dr. 

22 DeForest in this particular case, were photographs taken of the 

23 mattress a t various times, whether before cutting or after 

24 cuttings? 

25 A Dr. DeForest took pictures of the mattress cuttings. These 
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were already cut when we received them. They were brown bagged. 

Q The first one I'm going to ask you to identify is the 

one closest to you on the upper version. Could you just tell us 

whether you took cuttings from this section. 

A Yes, I did. 

Q And is there a marking of 35A on this particular 

photograph? 

8 A 

9 

Yes, there is. 

0 Now, does this picture appear to indicate section 35A 

10 before you would have taken cuttings of the foam layer? 

11 A Yes, it does. 

12 

13 

14 

Q Doctor, first of all, could you just tell us whether 

or not in this particular case you t ook a cutting from an area 

that's exposed in this photograph? 

15 A 

16 

Yes, I did. 

0 Can you just point to the jury where on 35A you took a 

17 cutting from. 

18 A I took a cutting right from the center of this dark stain 

19 on top. 

20 

21 A 

22 

23 A 

24 

25 A 

0 This area, Doctor? 

I believe that's right, yes. 

Q And did you label that? 

Yes, I did. 

Q Could you jus t tell us what you labeled that as . 

That is 14732. 
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1 Q Doctor, can you tell us whether you had taken a 

2 cutting -- what numbered cuttings you took from the mattress 

3 pursuant to your notes. 

4 A 

5 

Excuse me? 

Q What numbers did you g i ve to these sections? 

6 A I gave three numbers to these sections from this piece of 

7 fabric f r om this mattress stain called 35A. I called them 

8 14732,4A. 14733,4C and 14734,48. 

26 

9 Q Can you indicate, Doctor, based upon your notes, where 

10 certain cuttings would have come from on this particular 

11 mattress sample. 

12 A Yes. 

13 Q Could you please tell the jury. 

14 A Well, this was cut from here, the first cutting. The 

15 

16 

control cutting I'd have to -- I don't have a drawing. 

Q I'm going to show you some additional photographs, 

17 doctor. These are marked as D-79,Cl through 4. 

18 MR. SANTULLI: Judge, I think I have an objection. 

19 These were not shown earlier to us. 

20 MR. KLEINER: They were turned over to the State in 

21 three by five form, your Honor. 

22 THE COURT: I'll allow them to show where the cutting 

23 was from. 

24 Q For the recor d, Doctor, I'm go ing to put on the 

25 board -- first I'll have you ident i fy D- 79,Cl. Take a look at 
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the back of it first and then the front. 

A This is your item called D-Cl? 

27 

1 

2 

3 O It should be D-79,Cl but it says Cl. Does this depict 

4 section 35A of the mattress after cuttings were taken? 

5 A 

6 

Yes, it does. 

0 Can you denote, based upon reviewing that particular 

7 photograph, where certain cuttings were taken on this particular 

8 sample? 

9 A Took a sample -- there's an area up here labeled 0 10. I 

10 took a little cutting right next to that. I took a sample from 

11 the middle of this. 

12 0 Go ahead, Doctor. 

13 A I took a cutting right from the stained area of the foam. 

14 And then down in here, in an unstained area, right along this 

15 area down in here, this is where 4A was taken from. I 

16 

17 

18 

19 

20 

21 

22 

2 3 

24 

considered this near 010. This is where 4B was taken from, from 

the foam itself. And then there's a 4C that was taken from an 

unstained area which isn't shown on this photograph. 

O Did your notes indicate generally where the substrate 

control area was taken f rom? 

A It just says control. I just call i t control. 

O Okay. Doctor, the photograph marked D-79,Cl, does 

thi s photograph depict the mattress after cuttings were taken by 

you? 

25 A Yes, it does. 
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Q If you could turn the photograph over and indicate 

what date is on the back of the photograph. 

A 8-11-97. 

Q For the record you took cuttings on 3-22-96? 

That's correct. 5 A 

6 Q Did you take any other cuttings after 3-22-96, did you 

7 take any other cuttings of the mattress itself? 

8 A 

9 

No, I didn't. 

Q Doctor, in this particular case, when you were taking 

10 cuttings of specifically this area, 48, can you tell us when the 

11 evidence was received based upon the videotaping that we have 

12 and photographs that were taken, can you tell us whether the 

13 cloth layer was available to be taken directly above where the 

14 phone layer was? 

15 A No. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Had you received prior to taking cuttings on 3-22-96 

various materials from the State Police serology unit? 

A I had seen reports, yes. 

Q And when you were taking cuttings of the foam layer, 

were you aware of certain results of the State Police on the 

cloth layer itself, that they had taken a cutting from? 

A I was aware that they had done a blood-typing on this 

particular item, yes. 

Q And based upo1i the material that you had at the tlme 

that you took a cutting of the foam, were you aware of their 
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1 serology results? 

2 A Yes, I was. 

3 0 Can you tell us based upon your prior testimony and 

4 the materials you had, what the general results were from 

5 serology? 

6 MR. SANTULLI: Objection. 

7 MR. KLEINER: Previously testified to, your Honor. 

8 MR. SANTULLI: Object i on. This is not the witness to 

9 bring in other results. It's not in his report. 

10 THE COURT: I'm going to allow it. 

11 0 Go ahead, Doctor. 

12 A As I recall it, the ABO typing was obtained and it was 

13 reported as type B. 

14 0 And were you familiar with whether Josh Pompey was 

15 type B or type O? 

16 A Again, based on the results from the State crime laboratory 

17 Mr. Pompey had been reported as being type O blood. 

18 0 So based upon the fact we have a type B on the cloth 

19 did you go ahead and do work on the foam layer? 

20 A Yes, I did. 

21 0 Doctor , I'm just going to --

22 MR. SANTULLI: I'm going to object to Mr. Kleiner'a 

23 leading as to based upon whatever. That's not Mr. Bing'• 

21 And second of all, the testimony from the State 

25 Police was not necessarily the ABO blood type came from that 
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1 exact area. It came from the general area. 

2 THE COURT: The area he tested. If you think he had 

3 it wrong you can cross-examine him on it. 

4 Q Dr. Bing, I'm going to show you another photo marked 

5 D-657. Doctor, can you tell us basically what this picture 

6 depicts. 

7 A This is another view of this -- this piece here but this 

8 flap of cloth has been laid back down on top of it. This is 

9 before I took any cuttings at all so this is a photograph of a 

10 mattress -- I guess this is 35A before I took any cuttings. 

11 It's with the flap down. 

12 Q Is that picture a fair and accurate depiction of what 

13 this section of the mattress looked like right before you took 

14 your cuttings in '96? 

Yes, it does. 

30 

15 A 

16 Q Doctor, when you were taking cuttings of the foam, can 

17 you just indicate what your understanding was, if there was DNA 

18 or suspected bloodstains in the foam area how would you have 

19 expected it to travel into the mattress? 

20 MR. SANTULLI: Objection. He's not an expert on how 

21 things travel int o the mattress. 

22 

23 Q 

THE COURT: I'll sustain it. 

When you did take the cutting, 4B, from the mattress, 

24 can you t e ll us whether or not in this particular case you had 

25 the understanding of the serological results from the State 
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1 

2 

3 

Police on the cloth area above, that you hadn't knowledge of it? 

A I wasn't present when the State did their testing but the 

area was cut out and usually if it's cut out that means it's 

4 been tested . 

5 THE COURT: The question was did you know there was 

6 test results? 

7 THE WITNESS: I knew the test results. I knew there 

8 was a type B blood detected on this mattress, yes. 

9 Q And in this particular case based upon the photographs 

10 that were -- or based upon the photographs you had a chance to 

11 review, the mattress sample you had a chance to review and the 

12 videotape, in this particular case did you notice any china 

13 marker or orange china marker in the area of where the cloth was 

14 at the time the cuttings were taken from 48 on the foam? 

15 A No. 

16 Q Did you have any information at all other than the 

17 sample from the State Police as to any other laboratory that you 

18 kne w of that had taken any cutting from that area of the cloth 

19 at the time you took a cutting 48 from the foam? 

20 A No . 

21 

22 

23 

24 

25 

MR. KLEINER: This is D-79,C3 your Honor and D-79,C2. 

Q D-79,C2 and C-3, I'm just going to ask you if these 

photographs depict an area of the mattress 35A at some point 

after you t ook your cut tings. 

A These appeor to be enlargeme nt s of the same picture up here 
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1 at the top. 

2 0 This one, Doctor? 

3 A That's right. Where I took the cutting down to an area. 

4 cut down to an area where there appears to be less stain and 

5 then this one here, these are both enlargements. One is a 

6 bigger enlargement than the other but it focuses on the 48 

7 area. 

8 0 So the cutting that you took of this section of the 

9 mattress is depicted here? 

10 A 

11 

12 A 

13 

That's right. 

0 From the foam? 

That's right. 

MR. KLEINER: I ask to approach. 

32 

I 

14 0 Doctor I'm showing you what has been marked S-41, also 

15 known as State Police number 35A and 8. We're not at 358 yet. 

16 Maybe you can just pull out 35A first. Can you identify that, 

17 Doctor? 

18 A 

19 

This is the item that I took my cuttings from, yes. 

0 Doctor, based upon the review of the materials that 

20 you've seen, the photographs and the videotapes, can you 

21 identify this as an item that you did take cuttings 4A, 48 and 

22 4C from? 

23 A 

24 

Yes, I can. 

0 Now, Doctor, based upon the photographs, and these are 

25 the ones I'm going to ask you to look at specifically, what I 
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1 believe has been marked as 657 and the other item that had been 

2 marked in conjunction with this board as D-40, the one closest 

3 to you with 35A in it, I'm going to ask you, based upon these 

4 two photographs and the condition of the mattress or the 

5 mattress as you see it today, are those photographs a fair and 

6 accurate depiction of the mattress itself today? 

7 A 

8 

9 A 

Could come down? 

Q Yes, you can. 

Well, certainly the area around 4B here looks identical to 

10 the way it looks here. 

11 Q Okay. 

12 A This area up here, around QlO, that doesn't appear to be 

13 any different and this appears to be different. But there's a 

33 

14 

15 

16 

17 

18 

19 

20 

coloration in -- coloration here and a line here that seem to be 

missing from this item right now which is right up in here. 

It's here. You see where this has been pulled back, this flap 

has been pulled back and that's what that is. And yet it 

appears there's nothing here now. There's some kind of a stain 

that was here at that time. 

Q Now, Doctor 

21 A When this photograph was taken. 

22 

23 

24 

25 

Q That photograph, the one you're pointing to, was taken 

in 1996 at Dr. DeForest's office, the one with the flap pulled 

back? 

A This was a picture that was taken when I was -- in March of 
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1 '96, yes. 

2 Q I'm going to ask if you could come around and show the 

3 jury exactly what discrepancy you're indicating or what you're 

4 indicating. I think you're going to have to do it three or four 

5 times Doctor. 

6 A I'll start at this end. This is the same orientation as 

7 that photogr aph . This was pulled back by the photographer like 

8 this. Right up above this 48 mark in the photograph there's a 

9 discoloration which would be consistent with a stain and a line 

10 here which also should have been consistent with a stain. It's 

11 not on this right now. So this is somehow or other this has 

12 changed in appearance since March of '96 when I last really saw 

13 this evidence other than when I saw it in court before. There's 

14 a coloration here that's in the picture that is not here now. 

15 Right up above and over to the left of the stain is what appears 

16 to be some kind of indentation or discoloration that also 

17 appears to be gone also. So this is not qui te the same as it 

18 was when I saw it in March of '96. 

19 Q Doctor, you were dealing with an area of the foam? 

20 A Yes. 

21 0 Just now? 

22 A Yes. 

23 Q I'm going to ask you the same question regarding 

24 directly above it on t he cloth and whether the ' 96 photographs, 

25 the top one on the upper right and the second one on the left, 
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1 whether -- I'm sorry, the top one on the right and that ticking 

2 or cloth area, whether or not what's in front of you now is 

3 consistent or accurate based upon the upper photograph on the 

4 right. 

35 

5 A Well, this is identical to the photograph on the left, here. 

6 Q Maybe you can do it the other way, Doctor. 

7 A This p hotograph and this appear to be identical in terms of 

8 the cloth . This piece of cloth here was taken in this 

9 photograph here. It appears this top piece of cloth is missing 

10 but here it's identical. This is identical to what I'm seeing 

11 here but this photograph over here, this little top piece of 

12 cloth is missing. You can see it, it's just gone. In the 

13 photograph it went up to the edge. 

14 THE COURT: You're saying one is identical is one is 

15 not? 

16 THE WITNESS: That's right. 

17 THE COURT: I thought these photos were taken on the 

18 s a me day. 

19 MR. KLEINER: The one was taken on 8-11-97. The one 

20 

21 

22 

2 3 

on the right was taken 3-22-96. 

A This is identical to this photograph here but it's not 

identical to this photograph over here. 

Q Doctor, also in questioning of staining on that area 

24 of the clo th right a bovv tha foam lay~L t ha L yuu showed ~he 

25 jury, as far a s the degree of s t aining today, appearanc e on that 
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1 cloth part, versus the upper right shot of 3-22-96, is this a 

2 fair and accurate representation to what you have today, that 

3 being the upper - - the cloth itself above? 

4 MR. SANTULLI: I'm going to object. The photos, some 

5 are clearly darker than others. 
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6 

7 Q 

THE COURT: We understand photographs are not t he same. 

The actual cloth ticking above where your 48 is, the 

8 upper right photograph from 3-22-96, can you just tell us in 

9 looking right above where 48 is on the upper right photograph of 

10 the ticking, whether or not that's a fair and accurate depiction 

11 of what we have now. 

12 A There's a dark line here in this photograph that's up here 

13 on the upper right-hand corner. This dark line here, it's 

14 missing in this photograph and it's missing on here as well. 

15 

16 areas? 

17 

18 

THE COURT: Doctor, did you do any testing on those 

THE WITNESS: No, I didn't. 

THE COURT: Do you know if anybody did any testing in 

19 those areas? 

20 

21 0 

THE WITNESS: No, I do not. 

I'd just ask if you could resume your seat, Doctor. 

22 Doctor, there are some other pictures here I'll be dealing with 

2 3 but specifically dealing with 35A, I'm just going to ask you if 

24 you can tel l us general ly what this p hot ograph depicts right 

25 here. 
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l A It's the reverse side of this as near as I can tell from 

2 the photograph, has the same kind of marking here. 

3 MR. SANTULLI: Could I have the date? 

4 MR. KLEINER: This is 3-22-96. 

5 A There's a piece of material here stuck to the back that's 

6 not in that photograph. It may be from up over - - I don t know 

7 where it cam from. 

8 0 This is the back of 35A? 

9 A As near as I can tell it is. There have been some cuttings 

10 here that weren't there at that time. As near as I can tell, 

11 yes. 

12 

13 

0 

0 

You can put it back in the bag. 

Doctor, from the standpoint of a forensic DNA expert, 

14 can you tell us whether or not the chain of custody in a case is 

15 an important factor for the consideration of DNA expert? 

16 A Chain of custody is an issue that really is something that 

17 happens before I ever see anything so that the testing is the 

18 testing. I mean how the material gets to my laboratory, once 

19 it's in my laboratory, I maintain the chain of custody within 

20 the laboratory and the test results are the test results. If 

21 something has transpired in terms of that sample getting to my 

22 laboratory I have no control over that, none at all. 

23 0 Doctor, based upon the DNA testing that you did in 

24 this particular case, did you achieve results on 4A, 48 and 4C 

25 or at least attempt to do DNA on them? 
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1 

2 

3 

A 4A we were unable to extract any DNA from 4A. So that 

testing was discontinued on that, I believe. 

Q Let's take 4C and then we'll go to 4B. 

4 A 4C was again an unstained area that I chose and there were 

5 no -- there was no DNA extracted and no results and it was 

6 reported out as none seen. 

7 Q Now, the area 4B where you've identified the 

8 photograph, the third down on the right as 4B, can you tell us 

9 whether or not you were able to get DNA results on that sample? 

10 A 

11 

Yes, I was. 

Q Would you tell us what you found, whether it was 

12 appearance of a single source or a mixture? 

13 A Based on our testing results we believed -- I believe that 

14 it is a mixture, yes. 
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15 Q Can you tell us based upon the mixture and what you've 

16 indicated to the jury about mixtures, how this was reported out 

17 

18 

and why, and what the results were. 

A In the DQAl we reported out a 2 and a 4.1. The DQAl test 

19 dot intensity may or may not indicate that a mixture is 

20 present. The dots, DQAl strips are not designed to give dots of 

21 equal intensity so that has to be interpreted on a case by case 

22 basis. 

2 3 LDLR we saw a B and in GYPA there was an A and a B and 

24 the A was greater in i ntensity than the B. 

25 GYPA i s part of the PM o r polymarker test. And this 
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1 is a kind of result where there would be an A where the dots 

2 have to be of equal intensity. I n this case it wasn't so we 

3 reported it out that way and based on the criteria and tests and 

4 the way not only we but other people use the test, that would be 

5 consistent with that sample indicating that sample is a 

6 mixture. 

7 HBGG we reported an AC. 0758 we reported an A and GC 

8 we reported a B. 

9 0 Now, based upon the known samples in this particular 

10 case, let's just take Miss Mitchell and Mr. Hoffman first, could 

11 they be excluded from this particular mixture or appearance of 

12 mixture? 

13 A 

14 

Well, Mr. Hoffman certainly could be excluded, yes. 

Q As to Miss Mitchell? 

15 A 

16 

Miss Mitchell cannot be excluded as a donor to this stain. 

0 And as to Ms. Robinson, can you tell us on this 

17 

18 

19 

20 

21 

22 

23 

24 

mixture 

A I'm sorry. Miss Mitchell can be excluded as a donor to 

this stain in the HBGG system because she is a BC and this 

stain, 48 is an AC. 

Q How about Miss Robinson? 

A Miss Robinson also is a BC and this is an AC in the HBGG 

system. 

O Was she excluded? 

25 A Yes, she was . 
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1 0 And I think you indicated this in your testimony this 

2 was a mixture? 

3 A 

4 

Yes, I did. 

0 Can you tell us in this particular case whether Mr. 

5 Pompey on area 48 which has been indicated over here underneath 

6 what was a cutting from the State Police, what t he result s were 

7 regarding hi m? 

8 A He is a 2/4.1 in DQAl. He is an A in GYPA. He was a B in 

9 LDLR. He's an AC in HBGG and he's an A in D7S8 and he's a B in 

10 GC. So the presence of this B here in the stain had to come 

11 from somebody else than Mr. Pompey. 

12 MR. SANTULLI: That last answer was not responsive to 

13 the question as to whether Mr. Pompey was included or excluded. 

14 THE COURT: I realize that but it was his question. 

15 MR. SANTULLI: The question was asked and the answer 

16 wasn't given. 
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17 MR. KLEINER: I'll repeat the question just so we have 

18 this out. 

19 

20 A 

21 

22 A 

23 

24 A 

25 

0 You indicated Mr. Pompey is a 2/4.1? 

That's right. 

0 And the mattress stain 4B, the DQ Alpha results were? 

2/4.1. 

Q And as t o the LDLR Mr. Pompey is a what? 

He is a B. 

Q And the results on LDLR on 48? 
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1 A Are a B. 

2 Q The results in GYPA on 4B? 

3 A Are on the mattress? 

4 Q On GYPA, Mr. Pompey is an A? 

5 A That's correct. 

6 Q On 4B on GYPA? 

7 A It's a A and a B and the A is greater intensity than the B. 

8 Q On HBGG? Mr. Pompey first. 

9 A Mr. Pompey is an AC. 

10 Q And on 4B on HBGG? 

11 A We reported out an AC. 

12 Q On D7S8 on Mr. Pompey is? 

13 A An A. 

14 Q On the mattress 4B? 

15 A On the mattress stain we reported out a D7S8 as an A. 

16 Q On GC Mr. Pompey is? 

17 A A B. 

18 Q Is a B actually, a B right? 

19 A Yeah, he's B. 

20 Q On 4B what is the GC result? 

21 A B. 

22 Q Based upon these results, I'm going to ask you again, 

23 based upon Mr. Pompey's known DNA and based upon this what you 

24 indicated a mixture I'm going to ask you, did you sxcluda Mr. 

25 Pompey or not exclude Mr. Pompey? 
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1 A We did not exclude Mr. Pompey. 

2 Q You did not? 

3 A Did not. 

4 Q You did not exclude Mr. Pompey from the foam layer of 

5 4B when he's been excluded from the cloth layer above on 

6 serology? 

7 M . SANTULLI: Objection. That's not the testimony. 

8 THE COURT: Sustained. 

9 MR. KLEINER: That is the testimony. 

10 MR. SANTULLI: That's not the testimony. 

11 THE COURT: Mr. Kleiner. 

12 MR. KLEINER: All right, Judge. 

13 Q Dr. Bing, based upon the results you have in this 

14 particular case, the photographic material that you have in this 

15 particular case, the videotape material that you have in this 

16 particular case, and all of the information that you have and 

17 have had at your disposal in this particular case regarding 

18 section 4B of 35A, can you tell us whether or not, in your 

19 opinion, this evidence that comes out of 4B, whether or not this 

20 has any forensic value in this case based upon what you know? 

21 MR. SANTULLI: Objection. 

22 MR. KLEINER: It's his opinion. 

23 THE COURT: Opinion on 

24 MR. 'rT .C'TUC'O • On .,.. .. - .,videnca as any !ui:-ar&iiic --................. , . ""'••~o 

25 THE COURT: I'll sustain it. He's here as • testing 
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1 person. 

2 Q Dr. Bing, based upon the results you have on 35A, 

3 section 4B and all the information you have that I've just 

4 previously stated, can you tell the members of the jury whether 

5 or not you have an opinion as to whether or not this item has 

6 been tampered with? 

7 

8 

M . SANTULLI: Objection. 

THE COURT: You have a report? Is there a report? 

9 He's supposed to render a report before he gives opinions. Do 

10 you have a report? 

11 MR. KLEINER: I have a report, your Honor. But this 

12 opinion is based upon '97 photographs after these reports are 

13 written. 

14 THE COURT: Objection sustained. Ladies and 
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15 gentlemen, you're supposed to submit reports if you want to deal 

16 with it. 

17 

18 

19 

20 

21 

22 

23 

MR. KLEINER: All right, your Honor. 

Q I'm going to ask you some questions about the other 

sample. If I could just replace one with the other. 35B. Tell 

the members of the jury in reviewing the videotapes, the 

photographs and your recollection of this particular sample, 

whether or not you have a recollection of doing some work on 

35B. 

24 A Yes, I did. 

25 Q First off, Doctor, the photos at the bottom of D-40, 
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1 I'm just going to ask if you can identify these two as being 

2 photographs you've seen before. 

3 A These are photographs of the item labeled 35B, the 

4 mattress, this piece of mattress. 

5 Q Doctor, based upon these photographs does the one 

6 closest to you indicate the cloth top part of 35B --

7 MR. SANTULLI: Judge, I need to know the dates of the 

8 photographs. 

9 MR. KLEINER: The bottom two photographs are dated 

10 3-22-96. 

11 

12 

13 

MR. SANTULLI: They're both the same dates? 

MR. KLEINER: They're both the same dates. 

THE COURT: Okay. Thank you. 

14 A This would appear to be identical at least in size to 
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15 this. There are some additional markings on this item here that 

16 aren't on there but other than that it's pretty much the same. 

17 There are also some additional cuttings that have been taken 

18 from this, one of which is my cutting is not in this photograph. 

19 

20 

21 

22 

23 

24 

25 

Q So the one closest to you on the bottom, was this 

taken before you took your actual cuttings? 

A Before. 

Q Now, if you could turn it over, the backside, if you 

could tell us whether this photograph depicts the backside of 

35B . 

A Yes, it does. 
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1 Q was this photograph taken before you took your cutting 

2 of 35B? 

3 A Yes, it is. 

4 Q Now, in this particular case this backside, the bottom 

5 side, is there an appearance of a suspected stain area on the 

6 backside of 35B? 

7 A 

8 

9 A 

10 

11 A 

12 

Yes, there is. 

Q Am I pointing to that area? 

Yes, you are. 

Q Now, did you take a cutting from this particular area? 

Yes, I did. 

Q Based upon what's in front of you, Doctor, 3S8, can 

13 you tell us how many different layers we have in 3SB? 

14 A 

15 

16 A 

Three. 

Q Three foam layers? 

Three foam layers and a cloth layer. I guess that would be 

17 four if you want to include the cloth as a fourth layer. 

18 Q Doctor, in this particular case, can you tell us based 

19 upon your notes and your recollection of all the material what 

20 you were trying to do with 3S8, what your purpose, what types of 

21 cuttings you took. If you could describe that for the jury. 

22 A My notes state that I cut where the stain appeared to go 

23 through the mattress. Specifically it says SA, 3S8 where 

24 bloodstain went through mattress. And I designated that as SA, 

2S our number being 1473S. 
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Q Did you take a cutting of the cloth layer? 

Yes, I did. 

Q Did you take a cutting - - just tell us how you took 

cutting down through the foam if you did. Whether you did 

on an angle or straight down. 

I tried to go straight through. 

Q What was the purpose of doing that, Dr. Bing? 

8 A Well , if this is a bloodstain that went all the way through 

9 I wanted the whole stain. 

10 Q Did you cut down into layer one of the foam, layer two 

11 of the foam and layer three of the foam? 

12 A Yes. A little square area, I cut all the way through. 

13 Looked at the bottom, looked at the top and cut all the way 

14 through. Tried to match up the stain on the top with the bottom. 

15 Q I'm going to show you a photograph marked D-79Dl. For 

16 the record, Judge, it was taken 8-11-97. 

17 MR. SANTULLI: I need to know if Dr. Bing was present 

18 when it was taken. 

19 MR. KLEINER: He wasn't present but he can identify 

20 his cuttings. 

21 THE COURT: I have no problem with the question being 

22 asked. That's D what? 

2 3 

24 Q 

MR. KLEINER: D-79Dl. 

I 'm going to ask if that ind i cates an area of 358 

25 where you can identify an area whe r e you took your cutting 
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1 from. 

2 A Yes. It's a square. It's marked out here and it goes all 

3 the way down through the other cutting. I cut at each layer, 

4 tried to track the stain down through the three layers, and the 

5 cloth layer on top. 

6 Q Now, did you also, at the bottom of 3SB, take a 

7 cutting of this particular area right here? 

8 A 

9 

Yes, I did. 

Q Doctor, when you took your cuttings through all of 

10 

11 

12 

13 

14 

15 

these particular layers in this particular case, did there come 

a time that you used a procedure to take the four cuttings back 

to your laboratory? 

A They were all placed in a single envelope labeled SA and I 

took them back to my laboratory. 

Q Now, in the middle of this exhibit D-40, can you 

identify this particular picture? 
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16 

17 

18 

19 

A That is a picture, up in the upper right-hand corner is the 

brown coin envelope in which I would have put the samples. 

Q This area here? 

20 A That has my initials on it . And then in the middle those 

21 appear to be the four cuttings that I took. I also took a 

22 photograph of those cuttings in my laboratory when I got back. 

23 MR. KLEINER: Your Honor, this is D-40A. 

24 Q Doctor, I'm going to ask if you could step down for a 

25 second in front of the jury. I'm going to first show you 
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1 D-40A. I'm going to ask you based upon the photograph in the 

2 middle up there, whether or not you can identify this photograph 

3 and its contents. 

4 A This is the envelope I took it back in. In the envelope 

S each set of cuttings were wrapped in a separate piece of we call 

6 this glassine paper. It's a special kind of pape r that nothing 

7 sticks to. 

8 Over here is the separate cutting labeled SC which is 

9 this little piece o f cloth that's from up on the top. In the 

10 photograph it's right next to where that white label is. 

11 These are the four pieces that were cut from SA. 

12 0 You can identify them, Doctor? 

13 A This is a piece of foam right here. This is a piece of 

14 foam. I think this is a piece of cloth. Maybe that's a piece 

lS of foam and this is a piece of cloth. There were four separate 

16 levels if you want to include the cloth as a level. 

17 0 If we include the cloth there are four cuttings? 

18 A Yes. 

19 0 Is this part of the through and through cutting you 

20 were talking about? 

21 A Yes, it is. 

22 0 Now, Doctor, based upon the identification of the one 

23 in the center as t he cloth piece, if you could reidentify that 

24 in the cent er. That one, yes. 

2S A Yes. 
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1 Q Now, Doctor, the other three pieces, were those pieces 

2 of foam layer from layers one, two and three? 

3 A Yes. 

4 Q Doctor, can you tell the members of the jury, and if 

5 you can make sure all these jurors over to my right see this, 

6 show the members of the jury out of the three layers of foam 

7 which one w s layer number two? 

8 A This piece here that is lighter in color than the other 

9 three. 

10 Q Just point it out again, Doctor. That was layer two? 

11 A That was the middle layer, yes. If you want to call the 

12 cloth one then it would be layer three. But it's the middle 

13 layer of the foam. There's three layers of foam, the cloth on 

14 the top. So the middle layer of foam. 

15 Q Based upon your cuttings in this particular case, did 

16 layer number one have an appearance of staining of the foam? 

17 A Yes, it did. 

18 Q Did layer number three of the foam have an appearance 

19 of staining? 

20 A Yes, it did. 

21 Q And is layer number two -- if you can show us again, 

22 this is layer number two? 

23 A Yes, it is. 

24 Q Thank Doctor. 

25 Based upon the materials you've been asked to identify 
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1 and the results that you're about to report out in this 

2 particular case, did you attempt to do DNA testing as to any of 

3 these four pieces, the three from the foam and the cloth layer 

4 of 35B? 

5 A We did the mattress stain SA which would have been the top 

6 piece of cloth. 

7 0 The cloth? 

8 A That's right. And at that time we did not test the 

9 other -- the foam layers. We just tested the stained cloth 

10 because that was on top. 

11 0 Why did you do that? Why didn't you test the bottom 

12 first? 

13 A My notes say, when I reviewed the notes I said I took a 

14 cutting where the stain appeared to go through so I just tested 

15 the top. 

16 

17 

18 

19 A 

0 Why test the top? 

MR. SANTULLI: Asked and answered. 

THE COURT: I'll allow it one last time. 

Because the stain went through and so the top should be 

20 representative of the whole stain. 

21 

22 A 

23 

0 So based upon --

That's what I thought anyway. 

Q I understand. Based upon that assumption what DNA 

24 results did you gat f~cm the cloth piece? 

25 A We didn't get any results. 

50 
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O Anything at all? 

There was no DNA that was obtained in the extraction from 

14735 which represents that first layer, yes. 

Q And based upon the photographs that are in front of 

you, is it your testimony that after you tested for the cloth 

that you did not go on to test at that time the next three 

layers of the foam? 

A No, I did not. 

Q So based upon the information that you have in this 

particular case do you have an opinion as to whether these 

pieces of evidence from this particular mattress, 35B, whether 

or not the evidence has been compromised or tampered with? 

MR. SANTULLI: Objection. 

THE COURT: Sustained. You know it's an improper 

15 question. He hasn't done a report on it. 

16 Q Doctor, based upon everything that you have in this 

17 particular case, do you have an opinion as to whether what's 

18 depicted on the lower right where the 358 is turned over, 

19 whether that piece of evidence came in because it was merely 

20 poured in from the back by law enforcement? 

21 MR. SANTULLI: Objection. 

22 THE COURT: Say that again. 

23 MR. KLEINER: My question was whether or not 358 was 

24 turned over and the bot tom layer appeared, whether you have an 

25 opinion, Doctor , as to whether o r not that piece of evidence is 

51 
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1 a clear indication of tampering because it was poured in from 

2 the back. 

tt 3 THE COURT: Mr. Kleiner, do you have a report saying 

4 that? You don't raise it at trial unless he has a report. 

5 Ladies and gentlemen, don't give any credence to the question. 

6 No evidence submitted to you concerning any tampering. 

MR. KLEINER: That's for the jury to decide. 
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7 

8 THE COURT: No. Not f rom an expert opinion. You have 

9 to give s ome evidence for it. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

MR. KLEINER: Judge, I'm moving into another area. 

THE COURT: Why don't we take a break at this point . 

(Short recess taken.) 

(At the conclusion of the recess, the witness, Doctor 

David Bing, resumes the stand.) 

(The following is heard in the presence of the jury.) 

DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

Q Doctor, I think you mentioned briefly last week after 

you worked with Dr. DeForest on 3-22-96, I think you indicated 

last week you took some swabs from a crime scene back to your 

laboratory? 

21 A Yes, I did. 

22 MR. KLEINER: Your Honor, for the record this has 

23 been marked, if I could approach the witness, swab number 67 and 

24 68. The other item has been marked as a collective item, S-47 

25 through S-58, the swabs from the c r ime s cene. 
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Q Doctor, before we ask you to open up any of these, 1 

2 

3 

when you left Dr. DeForest's laboratory did you leave with these 

items? 

4 A I have to check each one of these against my list. 

5 Certainly all the ones that have this tape on it that says CBR 

6 Laboratories, these are all items that I took back with me. 

7 They also, some of them have -- there's only one of them that 

8 has -- a few of them that have a number on them. But all of 

9 

10 

11 

12 

13 

these that have my tape on them, the CBR Laboratories tape on 

them are samples that I did take back. 

Q When you took the items, you've indicated, back to 

your laboratory, have you had an opportunity to open them at Dr. 

DeForest's laboratory? 

No, I didn't. 14 A 

15 0 Had you had an opportunity to at least review the bags 

16 and any written information that was on them before you left 

17 with them? 

18 A What I noted in my notes is that I took the following swabs 

19 back. These numbers are like these lab numbers. 

20 0 State Police numbers? 

21 A If that's the State Police, that's the State Police 

22 number. 

23 I took back number 38, 39, number 40, number 41, 

24 number 42, number 43, number 44, number 45, number 46, nwaller 47 

25 and number 48. To that I assigned my own numbers. 43 was 
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1 14765. Number 45 was 14766. And number 47 was 14767. 

2 Q Now, when you did get back to your laboratory, did you 

3 get an opportunity to open up the packages to see what was 

4 inside? 

5 A I started to do that, yes. 

6 Q Now, at the time that you took these items back, what 

7 was the purpose for taking them back? 

8 A My understanding they were swabs collected at the crime 

9 scene and they might have blood evidence on them. The way we 

10 left it when I left, 'cause this was the end of the day, is that 

11 I would look at them in my laboratory and then we would consult, 

12 you and I would consult as to what tests you might be doing on 

13 the swabs. 

14 Q Did you note from your notes and the review of the 

15 data, whether or not so-called control swabs were with 

16 bloodstain swabs as part of the package? 

17 A I didn't really. There may be control swabs in here. I 

18 don't have anything in my notes about that. I do have a note on 

19 everyone of these that I didn't take it. 

20 

21 A 

22 

23 A 

Q What do you mean by that? 

It says opened, not taken. 

Q Which number is that, Doctor? 

Well , I'll go through them systematically. Humber 39 was 

24 opened and not taken. Humber 42 was opened and not taken. 

25 Humber 40 was opened and not taken. Humber 44 was opened and 
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1 not taken. 

2 Number 45 I actually looked at. 

3 Number 46 was opened and not taken. Number 48 was 

4 opened, not taken. 

5 Number 58 -- number 49 

6 

7 

THE COURT: 58 or 49? 

THE WITNESS: 49, I never took this one back with me. 

8 I never looked at that one. 
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9 Q Okay, Doctor. Based upon -- I think you had indicated 

10 something earlier about this? 

11 A There are a few more here, Mr . Kleiner. Number 38 was 

12 opened but not taken. Number 68 is not a swab that I looked 

13 at. So the ones that I actually opened up and examined was 

14 number 47, which is my number 14767; number 43, which is my 

15 number 14765; number 41, which is my number 14764; and number 

16 45, which is 14766. Those are the ones that I looked at. 

17 Q Doctor, I'm going to show you up some photographs 

18 which are marked as the following. TD582, 583, 584, 587, 589, 

19 591, 593, 548, and 610. 

20 I'm just going to show you these items collectively. 

21 I'm just going to ask if you have a recollection of previously 

22 identifying these at another time and being familiar with these 

23 items. Maybe you could just flip through them all. 

24 A I've definitely see n som.:; of i..hes e before becau•e they have 

25 my numbers on them. 
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1 0 Basically what do they depict, Doctor? 

2 A What? 

3 0 What do those photos basically depict? 

4 A They detect pictures of the swabs taken out of their 

5 envelopes. 

6 0 Now, were there certain swabs known as control swabs 

7 from the crime scene in this case? 

8 A They are labeled that way, yes. 

9 0 When you opened up these packages at your laboratory, 

10 can you tell us on the control swabs that you saw whether or not 

11 there appeared to be cotton on the areas of the controls, when 

12 you saw them. 

13 A The control? 

14 0 Yes, the control. 

15 A Yes, on these. 

16 0 Now, in relation to the swabs from the crime scene 

17 that were not controls, can you tell the members of the jury 

18 when you opened up those packages that you brought back with 

19 you, what you saw when you opened up the suspected swabs that 

20 had suspected bloodstains on them, the non-controls, when you 

21 went back to your lab. 

22 A These here? 

23 0 Not the photographs. I mean when you went back to 

24 '""',,,,.. l~b and 
""'F\.'-' __ .... 
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25 A Oh, from the crime scene? 



1 

2 A 

3 

Bing - direct - Kleiner 57 

Q Yes. 

Not from the car? 

Q Right. We'll get to that. 

There wasn't any cotton on those swabs. 4 A 

5 Q The ones from the crime scene that indicated they were 

6 swabs from bloodstained areas, did they have any cotton on them 

7 at all? 

8 A No. That's when I stopped opening them up. I opened up 

9 one and it was a stick with no swab on it. I could hold the 

10 other ones up to the light without opening them. No reason to 

11 break the seal on a sample if there's nothing there to test. 

12 There was no visible cotton. They were just sticks so I didn't 

13 proceed -- I didn't examine the sticks from the crime scene. 

14 There was a lot of evidence here and this was a decision made 

15 early on. 

16 Q From the areas you indicated now that were sticks with 

17 no cotton to them, is there anyway to do DNA testing on 

18 something like that? 

19 A There mi ght be, but I had a lot of bloodstains and a lot of 

20 evidence so those were down the list in terms of what was going 

21 to be tested. 

22 0 At the time that you had these items at your lab and 

23 had opened them up and had found the sticks, had you known how 

24 th~y had gottan to that position at the t ime? 

25 A No. 



1 Q 

2 D-218. 

3 
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I show you another item, Doctor, which is marked as 

MR. SANTULLI: Judge, I think I'm going to have to 

4 object unless there's a foundation laid. Dr. Bing indicated he 

5 didn't open up the envelopes. 

6 

7 

8 Judge. 

THE COURT: Lay a foundation, Mr. Kleiner. 

MR. KLEINER: I'm just going to approach the witness, 

Q Doctor I'm going to show you D-218 first. I'm going 
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9 

10 

11 

12 

13 

to ask you if you can identify any of the items that are in this 

photograph. 

THE COURT: Don't show it to the jury yet. 

Q Don't show it to the jury. 

14 A Number 47, there's one on here that came back to the 

15 laboratory with me. The other ones did not. 

16 

17 

18 

19 

Q Okay, Doctor. 

Doctor, to this day, the day that you're testifying 

today, have you ever learned exactly what happened to the swabs 

that you saw that had no cotton on them, were basically sticks? 

20 A No. 

21 Q Doctor, believe you were giving testimony earlier 

22 today regarding mixtures. I just want to know whether or not in 

23 t his particular case, whether you had an opportunity to review 

24 certain stati stics that were given out by the Federal Bureau of 

25 Investigation on certain swabs from a car . 
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1 A Yes, I did. 

2 0 And I'd like to ask you if you could tell the members 

3 of the jury --

4 MR. SANTULLI: I'm going to object as to whether 

5 there's going to be specifics as to this. I think the testimony 

6 is he can discuss it in general terms as to what his procedure 

7 is as opposed the others. There's nothing in his report as to 

8 specific statistics in this case . 

9 THE COURT: I don't know whether the question is 

10 continued. 

11 0 Regarding the mixtures that you had an opportuni t y t o 

12 review and also the test results that you achieveed, did there 

13 come 

14 A 

15 

16 tell 

17 A 

18 

19 A 

20 

a time when you tested certain swabs from the car? 

Yes, I did. 

0 Doctor, based upon the results -- and maybe you can 

us which swabs, what number you had from the car. 

I have number 41, number 43, number 45 and number 47. 

0 What were your lab numbers for the swabs from the car? 

14764, 14765, 14766, and 14767. 

0 Dr. Bing, I'm going to ask if you could refer back to 

21 your spread sheet , so to speak, for samples 14841, 14842, 14843, 

22 14844. 

23 A 

24 A 

Oh, I' m sorry. 

Those were items I didn't take b a ck t o the lab with me. 

25 They were sent to me by Dr. DeForest on J une 5th so I didn't 
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1 take the swabs from the car back to the laboratory with me. 

2 They came to me at another time. And in that particular case 

3 what I had was bloodstain swab number one which was 14840; 
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4 bloodstain s wab number two, 14841; bloodstain swab number three, 

5 14842; bloodstain swab number four, 14843; bloodstain swab 

6 number five, 14844. And a bloodstain called car door fabr ic, 

7 14845. 

8 THE COURT: So these were not tied to that 

9 investigation on March 22nd, had nothing to do with it? 

10 

11 

12 

13 Q 

THE WITNESS: They were sent to me by Dr. DeForest. 

THE COURT: Were they there on that date, March 22? 

THE WITNESS: I really don't recall. 

When these samples were received by you in this 

14 particular case, had you already had information of test 

15 results from the FBI lab on those samples? 

16 A I had an earlier report back in -- that was RFLP results 

17 

18 

19 

20 

that were sent back to me prior to this. 

Q Doctor, let me just ask you a few questions about your 

particular testing in this case on the car swabs. Did you do 

RFLP on the car swabs themselves? 

21 A 

22 

No, I did not. 

Q What type of testing did you attempt to do on the car 

23 swabs and t he fabr i c? 

24 A 

25 

I attempted to do? 

Q Did you attempt to do DO-Alpha and polymarker? 
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1 A Yes. 

2 Q Now, Doctor, based upon the polymarker and DQ- Alpha 

3 strips and the testing that you did, did you get typable results 

4 out of the car swabs? 

5 A 

6 

Some of them, yes. 

Q Doctor, one of the questions that came to you before 

7 was just a ge neral question regarding degradation. My question 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

is based upon a review of the res ults in this particular case of 

the car s wabs, the numbers you've indicated, did you see from 

the DQ-Alpha and/or polymarker strips any evidence of 

degradation in those samples? 

A There are some results that would be consistent with some 

degradation going on, yes. 

Q And generally if two people deposit their blood or DNA 

at the same time on a piece of evidence, how generally should it 

degrade? 

A Well, they should degrade at exactly the same rate. 

Depends on how much was there in the first place. The more that 

is there, the more that would be left in any finite period of 

20 time. But the degradation process should be pretty much the 

21 same. 

22 Q Now, as a DNA expert, can you tell by DNA results, 

23 whether it be on t he polymarker strip or the DQ-Alpha strip, 

24 when the DNA from a par ticular person got there, whether it got 

25 there the day o f the crime or it got there months later after 
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1 the crime? Can you determine that as a DNA expert? 

2 A No. 

3 0 Can you determine as a DNA expert as to whether or not 

4 any of the DNA that's on a particular piece of evidence was at 

5 one time refrigerated or not refrigerated, that being samples? 

I can't tell by looking at the evidence, no. 6 A 

7 0 Can you tell by DNA results, strictly by DNA results, 

8 whether or not evidence that ends up on a piece of swab or a 

9 piece of physical evidence, whether it originated from a purple 

10 top reference sample? 

11 MR. SANTULLI: I'm going to object. 

12 MR. KLEINER: If he can tell. 

13 THE COURT: I'll allow it. As a DNA person. 

14 A No, I can't. 

15 0 Doctor, in this case, can you just tell us on the car 

16 swabs whether or not the polymarker and DQ-Alpha results 

17 indicated whether there was an appearance of a single source or 

18 a mixture? 

19 A 

20 

There were mixtures on most of the stains. 

0 And can you tell us, Dr. Bing, after looking at the 

21 evidence of the mixtures, can you tell us what your policy is in 

22 reporting out results from the mixtures. 

23 A We s i mply write a statement based on the typing results who 

24 c:nnct be excluded from that as a donu.i:· i.u t.hat 1:1tain in 

25 reference to the people who had been tested. 
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1 Q And why do you use that particular methodology? 

2 A It's the most conservative way that we can do it. To 

3 understand why -- sometimes numbers are reported out for 

4 results. And those are essentially likelihood ratios. It's a 

5 way of saying what are the odds that a sample came from an 

6 individual as compared to another individual in h is same ethnic 

7 group. 

8 And in many cases I will report that kind of a result 

9 when the results are consistent with it being from a single 
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10 source. In other words, there is no evidence in the test that 

11 there is a mixture, however you really don't know that. All you 

12 can do is report based on the results that are seen. But when 

13 there's clear evidence of a mixture, and it means there are two 

14 or more individuals present there, the policy of our laboratory 

15 has been not to report a likelihood ratio for that particular or 

16 testify to a likelihood ratio for that at trial in a mixture. 

17 We just say who can and cannot be excluded based on who was 

18 tested in relationship to the case. 

19 Q What is the potential problem of reporting out 

20 statistical results for a mixture in eith~r the polymarker, 

21 DQ-Alpha or other types of DNA? 

22 A The potential problem is statistical -- the likelihood 

23 ratio i s based on certain assumptions and it' s hard to verify 

2~ these assumptiono whan ens is looking a t a p i ece of forensi~ 

25 evidence in which you have no pri or knowledge. You really don't 
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1 know what it is other than it's been documented that it's been 

2 collected at a crime scene and the chain of custody, you know 

3 where it's been and who has handled it and things like that. 

4 So that if you have a mixture like that and you say 
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5 that the odds are that this person as opposed to anybody else in 

6 there could be a donor to that stain in terms of putting a 

7 number on it, if you don't know anything about where that stain 

8 originated from and you don't know who all the possible donors 

9 are, it could be that you could miss identifying other people 

10 who are donors to that stain who might be related to how that 

11 stain got there in the first place. 

12 So as I said, we've chosen to use the most 

13 conservative method that we can, which is basically we say who 

14 could not be excluded based on the people who were tested in 

15 relationship to that case. That's the approach that we've taken 

16 at this point. 

17 0 Based upon your report and your results from the car 

18 swabs did you ever indicate that Mr. Pompey was included as a 

19 potential contributor to any of the mixtures on the car swabs? 

20 A 

21 

Yes, we did. 

0 And in t his particular case, can you tell us, based 

22 

23 

24 

25 

upon what you've indicated from the mixtures on the car swabs, 

what your c onclusions were as to Miss Robinson. 

A Miss Robinson could have been a d ono r to the car stains too. 

Q And in these mixtures did you ever report out any 
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1 statistical data whatsoever? 

2 A No. 

3 Q Is there anyway to tell, I'd ask you if you have the 

4 polyrnarker and DQ-Alpha strips, to tell us based upon the 
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5 intensity of the bands if such exist, those alleles that do not 

6 exclude Miss Robinson and those alleles that do not exclude Mr. 

7 Pompey where there's a difference in the intensity of those from 

8 your test. 

9 A It's a complicated question. You have to bear with me for 

10 a minute. 

11 

12 

13 

14 

0 Take your time. 

A Could we have back the chart underneath here that has the 

types on it? 

0 Certainly. 

15 A In the first car swab 14841-1, this is a mixture because 

16 there's three alleles in HBGG, ABC, so that in this you 

17 cannot -- Miss Mitchell is excluded from that 14841-1 in GC 

18 because she types as an AB and there's no A in GC so she's 

19 excluded so you're left with Mr. Pompey and Miss Robinson as 

20 being potential donors because he types as a B and she types as 

21 a B and there's a B detected there. 

22 And this is true in all the other markers, in all the 

23 other systems as we ll. 

24 Similarly, Mis s Mitchell can be excluded from 14842- 1, 

25 which is the bloodstain number t hree on the steering wheel in GC 
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1 because there's no A there either and she has an A in her GC 

2 system. 

3 14843-1, bloodstain swab number four, Miss Mitchell is 

4 excluded but neither Mr. Pompey nor Miss Robinson are excluded, 

5 again in GC. And 14844-1, bloodstain swab number five, again 

6 Miss Mitchell is excluded but neither Mr. Pompey nor Miss 

7 Robi nson can be excluded there. 

8 MR. SANTULLI: I couldn't hear that. 

9 A Neither Miss Robinson nor Mr. Pompey can be excluded from 

10 the bloodstain swab number five, glove compartment area near 

11 lock, our number 14844-1. 

12 The car fabric, number six bloodstain, we reported out 

13 as inconclusive. 

14 

15 

16 

17 

18 

19 

20 

Q Now, Doctor, based upon the review of the polymarker 

and DQ-Alpha strips, did you make any findings as to those 

alleles that do not exclude Miss Robinson and those that do not 

exclude Mr. Pompey, whether or not there's any differences in 

the intensity of them? 

A Yes, I did. 

Q Can you tell us basically what you found? 

21 A 

22 A. 

In LDLR, in every single stain the B was greater than the 

23 Miss Robi nson ls an AB. Mr. Pompey is a B so B is 

24 greater than the A. Tha t's consistent wi th a mixture of the two 

25 of them. 
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1 THE COURT: Also that would indicate you would have 

2 three B's lighting up and one A? 

3 THE WITNESS: That's one possibility. Could also be 

4 one B and could be a single person who is homozygous B and a 

5 person who is homozygous A. 

THE COURT: True. But in this case --
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6 

7 THE WITNESS: In terms of the people we were comparing 

8 this to, you're correct. 

9 Q The next system, regarding the intensity. 

10 A In the HBGG in every single case we detected three alleles 

11 but in two of the stains we detected the AC was greater than the 

12 B on number three, our number 14842-1, and the AC was greater 

13 than the B in stain number four, which is our number 14843-1. 

14 In that particular compared to the people that were 

15 here Mr. Pompey is an AC. Miss Robinson is a BC. 

16 Q In any of the other two systems that remain was there 

17 anything to tell from the intensity or did the knowns have the 

18 same type? 

19 A 

20 

The knowns have the same type. 

Q Doctor, I think you had indicated if the DNA of two 

21 contributors was presented on a piece of evidence, whether it be 

22 a piece from the car or whether it be a garment at the same 

23 time, one possible result is that they would degrade at the same 

24 time? 

25 A That's certainly assuming that they're subjected -- they're 
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1 put there at the same time and they're subjected to the same 

2 conditions, yes, they should degrade at exactly the same rate, 

3 yes. 

4 Q Doctor, when we're dealing with things like known 

5 reference samples from individuals in a case, whether it be the 

6 victims or a suspect or another individuals, is there a 

7 procedure the lab uses to maintain those known samples in a 

8 particular way, to preserve them? 

9 A Depends on the laboratory. Some laboratories will freeze 

10 them. It depends on what the sample is. If it's a liquid blood 

11 sample most laboratories will refrigerate or freeze that sample. 

12 Q Why would you do that? 

13 A Well, even liquid blood from a known individual, once you 

14 take it out of an individual the DNA will begin to degrade. 

15 It's just the way it works. 

16 Q Refrigeration? 

17 A 

18 

It slows things down, slows the degradation process down. 

Q Can you tell us by results on the car swabs, whether 

19 

20 

21 

22 

23 

or not the DNA that does not exclude Mr. Pompey, whether or not 

it was placed there on September 5th, 1989, the day of the 

murders. 

A No, I can't say that. 

Q Can you t ell us whether or not those samples that do 

24 not exclude Mr. Pompey in a mixture, whether or not they came 

25 from a refrigerated sample or from a sample that was taken from 
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1 him on November 15, 1989? 

2 A 

3 

No, I can't. 

Q I'm going to show you some photographs, Doctor. 
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4 MR. KLEINER: For the record, your Honor, I apologize, 

5 

6 

7 

8 

9 

10 

it's D-629, 628, 630, 632 and 631 . 

Q Doctor, I'm going to ask you to go through all of them 

very briefly and then I'll ask you questions. 

A Okay. 

Q Doctor, can you identify those items, whether or not 

you've had contact with them? 

11 A Yes. These are some of these represent some of the 

12 samples that I got. 

13 Q From the car? 

14 A Yes. 

15 Q Doctor, are you familiar with a term known as 

16 uniformity in swabs or nonuniformity in the staining of swabs as 

17 far as their coloration, whether they're dark, light, et cetera? 

18 A That's not a term I would use but I certainly have heard 

19 things described that way. 

20 

21 

22 

23 

Q In looking at s ome of these photographs, do you see 

any indication from these photographs whether there's appearance 

of "nonuniformity" in the stains? 

A Number four and number five there appear to be darker and 

24 llyhter areas but that c ould have happened anyway. There's lots 

25 of different ways that could have ha ppened. 
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1 Q Is there anyway to tell from a DNA standpoint or a 

2 visual standpoint as to when the lighter ones got on or the 

3 darker ones? Is there anyway to tell? 

4 A They could have gotten there at the same time. It all 

5 depends on who picked them up. I t 's hard to say. 

6 Q Doctor, in this particular case did you also have an 

7 opportunity to work with the bra? 

8 A I worked with the sample tha t was identified as the sample 
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9 that I took with me when I was in Dr. DeForest's office in March 

10 of '96. It's called bra stain 6A, 68 and 6C. 6A ls 14737. 68 

11 ls 14738, and 14739, 6C. 

12 Q Doctor, I'm going to ask you to put the gloves on. If 

13 you could identify where any cuttings you took and any numbers 

14 you gave for them. 

15 A 

16 

17 

18 

19 A 

20 

These are the mattress 

Q 

Q 

Oh, I'm sorry. I apologize. 

MR. KLEINER: This is S-40. 

Can you identify that item, Doctor? 

This is the bra that I examined in Dr. DeForest's office. 

Q Doctor, can you just denote where you took the 

21 particular cuttings from for the jury, the numbers you gave 

22 them, whether they're indicated on the bra. 

23 A There' s one up here, I guess it would be on the left-hand 

24 s id~ i~ 6A . Down here o n the bottom lef~-hand side is 6C and 

25 there's 68 but it appears the markings have been cut off, 
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There were three cuttings taken from it? 

A Oh, yes. Here it is up on the top on the other side. 

Markings were not cut off. They're on the reverse side, 68. 

It's on the upper right-hand side. 

Q Doctor, I'm going to ask if you could stand up and 

show the jury where you took cutting 6C from. 

A 6C is t aken down from the bottom left hand part. It was 

supposed to be an unstained area. 

0 If you could turn it around, show the jury the other 

10 side of it. 

11 A This is the front. This is the back. Right down here on 

12 the bottom. So 6C, 6A, 68 ls over here on the other side. Up 

13 here in the stained area. 

14 0 Doctor, you can place it back in the bag. I'm just 

15 going to ask you if you could read what it says on the bag 

16 itself, where this allegedly comes from. 

17 A "Bra with blood found on living room floor near doorway to 

18 A. Robinson's bedroom." 

19 0 You can place it back in the bag. 

20 Doctor, just as with your answers regarding the car 

21 swabs does it matter if we're talking about a physical garment 

22 as to whether you can tell us when DNA is got on a particular 

23 item and how? 

24 A 

25 

No. 

O Can you tell us, Doctor, whether or not in this 

71 
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1 particular testing, whether you achieved results on 6A and 6B? 

2 A 

3 

Yes, I did. 

Q If you could first tell the members of the jury in 

4 this particular case what your results were on 6A. 

5 A 6A turned out to be a mixture of two or more individuals. 

6 DQAl was a 2/4.1. LDLR there was a B that was in greater 

7 intensity than an A. GYPA was an AB. HBGG was an ABC. So 
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8 there were three alleles detected there. D7S8 is A. And GC is 

9 B. So that this was a mixture of two or more individuals and of 

10 the people that we tested neither Mr. Pompey nor Miss Robinson 

11 could be excluded but Miss Mitchell could be. 

12 Q Was Mr. Hoffman excluded? 

Yes, he was. 13 A 

14 Q Now, regarding this particular sample, based upon the 

15 intensity of the bands that you indicated, were the ones that 

16 you indicated where one was greater than another in the 

17 polymarker system, did any of those alleles which did not 

18 excl ude Mr. Pompey or exclude Miss Robinson, was there a 

19 difference between the intensity as to those two? 

20 A Well, the B was greater than the A in LDLR. 

21 Q Mr. Pompey ls a B in LDLR? 

22 A Yes, that's right. And Miss Robinson ls an AB. 

23 THE COURT : Again it would be the same result, if 

24 there were j ust those t wo, it would b e t h ree times the amount 

25 B than A? 

of 
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1 THE WITNESS: Yes. If they were there in equal 

2 amounts. 

3 THE COURT: Right. 

4 0 Again, Doctor, if two people deposited their DNA on a 

5 particular piece of evidence at the same time that DNA was 

6 placed there, is it one scenario that such evidence would 

7 degrade at the same time? 

8 A Yes. 

9 

10 

THE COURT: I assume you meant to say equally. 

MR. KLEINER: Assuming that. 

11 Q Doctor, in this particular case, based upon the 
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12 results you had and your particular application of mixtures, did 

13 you, in this case, report out any statistics regarding this? 

14 

15 

16 

A Not on that item. I have not t estif i ed to statistics on 

that item, no. 

17 A 

18 

19 A 

20 

0 Doctor, do you have a result on 6B? 

Yes, I do. 

Q Tell t he members of t he jury what that xasult was. 

6B? 

Q Yes, 6B . 

21 A DQAJ is 4. L LDLR is AB. GYPA is B. HBGG is BC. D7S8 is 

22 A and GC is B. So that's a type that's cons istant with the type 

23 noted for Mis s Robi nson. 

24 Q Did tha t have the appearance o f a s ingl e s ource stain? 

25 A Ye s , it did . 
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1 Q Was Mr. Pompey and Miss Mitchell and Mr. Hoffman 

2 excluded from that sample? 

In that sample they were, yes. 3 A 

4 Q Now, also, you mentioned an apparently unstained area, 

5 section 6C? 

That's right. 6 A 

7 Q Did you go on and do testing of the control based upon 

8 your protocol? 

9 A Yes. 

10 Q Your normal procedure? 

Yes. An unstained area we tested, yes. 11 A 

12 MR. KLEINER: Your Honor, I'm going to mark this 

13 illustration D-933 for identification. 

14 Q Now, in this particular case, at the time you were 

15 running samples did you have the known results from Edward 

16 Hoffman? 

17 A 

18 

Yes, I did. 

Q Tell the members of the jury what Mr. Hoffman ' s 

19 DO-Alpha is. 

20 A 1.1/4.1. 

21 Q LDLR? 

22 A AB. Wait a minute. He's a B. I'm sorry. He's not an A. 

23 Q He's a B in LDLR? 

24 A Yes. 

25 Q GYPA? 
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1 A AB. HBGG he's a BC. D7S8 he's an AB. And GC he's an 

2 AC. 

3 Q Hypothetically speaking, does a person who is a BC in 

4 HBGG, if a result comes down on a piece of evidence where the A, 

5 the B and the c are lighting up on HBGG, would that person be 

6 excluded in HBGG? 

7 A No. 

8 Q Now, the results that you achieved from the bra 

9 control specimen, can you tell us whether or not you were able 

10 to get a c dot on the DQ-Alpha. 

11 A No. 

12 Q Could you get an s dot on the polymarker? 

13 A No. 

14 Q Did alleles light up in DQ-Alpha and in the five 

15 systems? 

16 A Yes, they did. 

17 Q You indicated this was sample 6C? 

18 A That's right. 

19 

20 

21 

22 

23 

24 

A 

from 

Q You said no C dot and no S dot? 

That's right. 

Q Would you tell us what the DQ-Alpha indications were 

the genetic profile from the strips. 

MR . SANTULLI: Objection. 

THE COURT: I'll sustain that. Can you find a genetic 

25 profile when you don't have a c dot or an S dot? 
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MR. KLEINER: I'll rephrase the question. 

Did you, in your data, report out the material or the 

3 alleles that appeared on these six subsystems? 

4 A 

5 

Yes, I did. 

6 

7 his final 

8 

9 report? 

10 

11 

MR. SANTULLI: They're not in his final report. 

MR. KLEINER: They've been testified to. They are in 

THE COURT: The question was were they in your 

THE WITNESS: No. 

THE COURT: They're not in his report. Okay. 
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12 0 Now, Doctor, does your data have the results, not only 

13 in the polymarker in DO-Alpha strips but in the data from your 

14 notes that were a part of the materials turned over, do they 

15 have this result? 

16 A What was observed on the strips and in the case summary 

17 file we did report what we saw on the strips. 

18 THE COURT: Doctor, you've testified before no C dot, 

19 no s dot they're not scientifically reliable, you don't use them 

20 in science to make any conclusions? 

21 

22 

23 

THE WITNESS: No. 

THE COURT: You do not? 

THE WITNESS: We report it as inconclusive. It says 

24 svraiethif1y i B there but we don •t assign a type to it. 

25 THE COURT: Okay. 
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1 Q Doctor, so your final report indicates inconclusive, 

2 is that right? 

3 A That is correct. 

4 Q Now, can you tell us, based upon the materials that 

5 are in the data, that were indicated by you in the case 

6 summaries, what was indicated in DQ-Alpha? 

7 MR. SANTULLI: I'm going to object. Not 

8 scientifically reliable. 

9 THE COURT: I'll allow it. Ladies and gentlemen it's 

10 not scientifically reliable. Therefore you shouldn't use it in 

11 making any decisions in this case. 

12 

13 A 

14 

Q Go ahead. 

We noted a 1.1 and a 4.1. 

THE COURT: This is from 
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15 THE WITNESS: This is from this area that I took as an 

16 unstained area, that's correct. 

17 THE COURT: Based upon your scientific knowledge you 

18 didn't believe there was a blood stain on it? 

19 THE WITNESS: Based on what I could see I took as 

20 unstained an area as I possibly could find. 

21 

22 A 

23 

24 A 

25 

Q DQ-Alpha 1.1/4.l? 

Yes. 

Q LDLR? 

B. 

Q GYPA? 
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1 A AB. 

2 Q HBGG? 

3 A ABC. 

4 Q D7S8? 

5 A AB. 

6 Q GC? 

7 A ABC. 

8 Q Doctor, you mentioned e arlier in your testimony 

9 regarding the types of material that can show up in a DNA result 

10 generally. You indicated blood is clearly an area that can show 

11 up for DNA? 

12 A Yes. 

13 Q Semen? 

14 A It could. 

15 Q Saliva? 

16 A It could. 

17 Q I'm just going to show you two photographs, D-651 and 

18 D-652. Can you identify these as something you dealt with in 

19 this case? 

20 A These are photographs of the bra that I just examined. 

21 THE COURT: What's the number? 

22 MR. KLEINER: 651 and 652, your Honor. 

23 THE COURT: Thank you. 

24 A That I just examined in this courtroom. 

25 0 Doctor, I notice something in your data that mentions 
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1 certain information you give when you receive a package? 

2 A Yes. 

3 0 Can you tell us whether or not you have certain 

4 written information or typewritten information on your reports 

5 or your case summaries about the condition of packages when they 

6 come in. 

7 A If the packages have been sealed we will put in our report 

8 no evidence of tampering. 

9 0 What did you mean to denote by that? 

10 A It means it didn't arrive to us unopened. It means that it 

11 was sealed when we got it. 

12 0 Doctor, also, you've had the case information sheet 

13 about the amount of testing that you did in this particular 

14 case. How would you describe generally the amount of testing 

15 that was done in this particular case? 

16 A 

17 

18 A 

That I did? 

0 Yes. 

It was extraordinarily large. It was a large amount of 

19 testing. 

20 0 Also in this particular case there was data as a part 

21 of your package summary that deals with proficiency testing and 

22 validation testing? 

23 A I provi ded summaries of the proficiency testing over the 

24 years that the laboratory has undertaken. People who 

25 participated in it and such. 
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1 Q Was that an ongoing type of testing that was occurring 

2 during the time this testing was taking place? 

Absolutely. 3 A 

4 Q Doctor, in this particular case, based upon all the 

5 testing results that you've given out between today and last 

6 week, did you at any time achieve in any typable result a single 

7 source stain w ich included Josh Pompey as a potential 

8 contributor? 

9 A No. 

10 Q Doctor, in the fall of 1997, did there come a time 

11 that you came to New Jersey for a reason other than DNA testing? 

12 A Yes. 

13 Q I'm going to show you some documents. 

14 MR. KLEINER: Doctor, I don't know if you wanted to 

15 take a break. 

16 THE COURT: Why don't we give the jury a short break 

17 and we'll have you right out. 

18 (Short recess taken.) 

19 (No jury.) 

20 MR. KLEINER: In the first trial, your Honor, certain 

21 photos taken by Dr. DeForest, which would have been identified 

22 by Dr. DeForest were submitted to Dr. Bing to get these 

23 photographs presented to the jury during summation. They deal 

24 with pictures of the knife, the two gloves, two pictures of the 

25 shirt, 104 that Dr. Bing took that were done through the 
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1 computer laser or the computer equipment. 

2 And, your Honor, there also were some additional 

3 pictures taken by Dr. DeForest of the shirt, of the specific 

4 area of the shirt. Those were all testified to by Dr. Bing and 

5 were admitted in the first trial. I can show them again to Dr. 

6 Bing and go through it. I'm not planning on publishing them to 

7 the jury at this time but I need the testimony if the State is 

8 going to require me to do this in this trial again. 

9 MR. SANTULLI: I'm only going to require that they do 

10 it on the items that Dr. Bing saw. Now he didn't see all these 

11 photographs. He wasn't there when they were all taken so he 

12 can't testify 

13 THE COURT: That's not necessarily true. If he saw 

14 the item he can testify it fairly and accurately depicts the 

15 item. 

16 MR. KLEINER: The knife, the two gloves. He saw the 

17 two gloves. He took cuttings from the two gloves. 

18 THE COURT: Testing has nothing to do with a photo is 

19 a fair and accurate representation. 

20 MR. KLEINER: That's all these photos indicate. He's 

21 not going to draw a ny conclusions from them but he becomes the 

22 vehicle towards me getting these items in evidence. I can do 

23 that right now outside the presence of the jury and see if it 

24 shortens the process. I would not use them today to publish 

25 them. Only for t he purposes of --
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1 THE COURT: All you're asking for is a stipulation Dr. 

2 Bing saw those items saw the photos and they're a fair and 

3 accurate representation? 

4 MR . KLEINER: That's correct. 

5 THE COURT: Any problem with that? 

6 MR. SANTULLI: No, Judge. If he can say it. 

7 THE COURT: I thought Mr. Kleiner --

8 MR. SANTULLI: That's t he proffer. I don't know if 

9 he's going to be able to say certain things Dr. DeForest did, he 

10 can say fairly and accurately represent 

11 

12 

THE COURT: They're photos. 

MR. KLEINER: They're photos of the same day he was at 

13 the lab. All of these photographs were 3-22-96. 

14 THE COURT: How many you got? Show them all at once. 

15 Say, Doctor, do you agree with all these photographs. Read the 

16 numbers off. Do they fairly and accurately depict what you saw 

17 on that date. 

18 MR. KLEINER: I'll take a check now. Four are on the 

19 boards. It's the gloves, the knife and the shirt, two pictures 

20 Dr. Bing took that went through our computer process. And 

21 there's also pictur es of a specific area of the shirt taken by 

22 Dr. DeForest. 

23 MR. SANTULLI: First of all there's a photograph of 

24 hands here. 

25 MR. KLEINER: I wasn't going to publish it to the 
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1 jury. He's not going to identify those photos of the hand. 

2 Those are used for summation. 
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3 THE COURT: Which ones are you referring to? Let's go 

4 through the board you got there. 

5 

6 

MR. KLEINER: For the record this board --

THE COURT: You want to do that now? Dr. Bing will be 

7 back tomorrow, right? 

8 MR. KLEINER: He's going to be back tomorrow but I'm 

9 moving into the serology section, your Honor. 

10 THE COURT: I don't think we'll have a problem. Let's 

11 move into the serology. We can take care of that this afternoon 

12 after lunch. 

13 

14 

15 

16 

17 out. 

18 

MR. KLEINER: If there's a problem of submission 

THE COURT: I'll let you do it before you finish up. 

MR. KLEINER: Okay. 

THE COURT: No problem with that. Let's get the jury 

MR. KLEINER: So, Judge, if I get to a point before 

19 the 1:30 break where I've finished the direct 

20 THE COURT: Finished everything but that then we'll 

21 break at that point . Then we can take care of all these after 

22 lunch. We'll have Dr. Bing here. We'll have the photos here. 

23 We'll tel l t he jury we stipulated as to all those numbers. He 

:~ would testi fy they LaiLl y anU a~~u~at~ly r epresent what he 

2 5 observed on that date. 
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MR . KLEINER: That's fine. 

2 (The following is heard in the presence of the jury.) I 

3 DIRECT EXAMINATION BY MR. KLEINER (Continued) 

4 0 Dr . Bing, I'm going to ask if you have some 

5 additional materials with you today . Specifically a series of 

6 materials regarding your work done at the State Police in 

7 September of 1997 . 

8 A 

9 

10 

Yes, I do. 

0 I f you could pull those out, Doctor . 

MR. KLEINER: For the record, your Honor, I've had 
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11 these marked. The markings, your Honor, are the following. The 

12 typewritten notes of Dr. Bing are marked previously -- the 

13 typewritten documents from Dr. Bing are marked previously by the 

14 State as S-865. His handwritten notes would be marked by the 

15 defense as D-933B. And another document from Dr. Bing filed in 

16 conjunction with this case, affidavit, is marked D-933A. 

17 0 Dr. Bing, I'm just going to show you D-933A. Now, Dr. 

18 Bing, in this particular case, you had mentioned that you 

19 received very early on in this case, when you first started to 

20 do work on it, in 1994, certain materials from the State Police? 

21 A 

22 

Yes, I did. 

0 Prior to your entry into the State Police Little Falls 

23 laboratory, had you ever seen docume nts which have been referred 

24 to as aL·chiv~ documents? 

25 A No. I just saw -- well, I don't know whether they're 
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1 archive documents or not. I just saw notes and reports. 

2 Q were there materials that you saw at the State Police 

3 that you had not seen previous to that day? 

4 A Yes. 

5 Q Certain photographs and/or plates that were in the 

6 State Police, did you have an opportunity to see them? 

7 A Yes, I did. 

8 Q Prior to that day, had you ever known of their 

9 existence in this case? 

10 A Well, I knew that certain serological testing had been 

11 done. So did I know that those notes existed? I assume there 

12 would have been notes that would have backed up the results that 

13 I saw. 

14 Q As far as photographs or plates of results of 

15 serological tests, had you ever, prior to September of '97, seen 

16 those types of items? 

17 A 

18 

No. I never saw the raw data. 

Q Doctor, you have the items with you today. I'm just 

19 going to ask you, in September of 1997, can you tell us whether 

20 you did visit the Little Falls laboratory. 

21 A 

22 

23 A 

Yes, I did. 

Q Were you with any other expert from the defense? 

No. I was just -- just you and I were there along with 

24 counsel for the prosecution. 

25 Q Mr. Santulli? 



Bing - direct - Kleiner 

1 A Mr. Santulli. Mr. Heaney and another laboratory person. 

2 

3 

Q wasn't Investigator Rodriguez there from the 

prosecution, if you recall? 

4 A I think so. 

5 Q Doctor, when you got to the State Police laboratory, 

6 what did you have with you? What did you bring with you? 

7 A 

8 

A notebook, my briefcase, a camera. 

Q You brought a camera? 

9 A 

10 

Yes, I did. 

Q And when you brought the camera, what was your 

11 

12 

13 

14 

15 

16 

intention of bringing the camera, what was that for? 

A I had hoped that I would be able to take photographic 

reproductions or attempt to make photographic reproductions of 

the photographs. I wasn't quite sure what I was going to see, 

whether they were going to be the actual what we call plates 

which contain the stains on them or whether there were going to 

17 be photographs of the plates or what. I brought a camera to 

18 

19 

20 

21 

22 

document -- I'd hoped to document what I saw. 

Q When you ultimately left the State Police laboratory 

that day, did you leave wi th any Xerox copies of either the 

photos or the plate s of their results or their archive 

documents? 

No. 

86 

23 A 

24 Q Di d you leave the State Polic e Little Falls laboratory 

25 with any photogra phic images of t he s e particular results or 
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1 documents? 

2 A No. 

3 Q Did there come a time when you were reviewing this 

4 material that you requested to document what you saw using your 

5 camera? 

6 A Well, I had asked initially if I could take some 
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7 photographs and there was a big discussion and the end of it was 

8 is that I d i dn't take any photographs. 

9 Q Dr. Bing, in this particular case when you were 

10 reviewing documents, how did you try to document as best as you 

11 could, what you were seeing? 

12 A I made -- I have handwritten notes that I took at that 

13 time. 

14 Q And after you took the handwritten notes and left the 

15 State Police laboratory, did there come a time that you 

16 memorialized those notes into typewritten form? 

17 A 

18 

Yes, I did. 

Q And after that occurred, did you also in this 

19 particular case, in reference to what you did, sign an affidavit 

20 regarding what happened t hat day? 

21 A Yes, I did. 

22 MR. SANTULLI: Objection as to the purpose of that. 

23 THE COURT: Signed an affidavit. 

24 Q At any time when you were reviewing materials at the 

25 State Police lab was Brian Wraxall, another expert, with you at 
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1 any time that day? 

2 A 

3 

No. 

Q Did there ever come a time that you were back at the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

State Police laboratory for any second visits yourself? 

A No. 

Q Did there come a time in this particular case that 

you, in your notes, memorialized what appeared to you from the 

results certain isoenzyme results such as PGM, PGMSUB, ESD, 

things like that? 

A Yes, I did. 

Q After you saw what you saw and made the notations on 

that, did there come a time that another expert got involved? 

13 A Yes. 

14 

15 

16 

17 

Q 

Q 

Explain how that came about. 

MR. SANTULLI: Objection. 

THE COURT: I'll sustain it. 

After you reviewed certain PGM, PGMSUB results and ESD 

18 results did you attempt to memorialize that material into 

19 handwritten form? 

20 A I had done the handwritten notes there and then I typed --

21 I had them typed up. 

22 Q In the transcription process what were you trying to 

23 indicate in your handwritten notes? 

24 

25 

MR. SANTULLI: Objection. 

THE COURT: I'll allow i t . 
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8 

9 

10 
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Q Were these your conclusions, Dr. Bing, or were you 

trying to memorialize what you saw in the archive documents? 

A I was attempting to memorialize what I saw in the notebooks 

that were presented to me. 

Q Subsequent to your particular note taking and then the 

process of the typewritten notes and the affidavit, was anot her 

expert named Brian Wraxall retained to review those types of 

tests? 

MR. SANTULLI: Objection. Not relevant. 

THE COURT: I'll allow it. We know he did it. We had 

11 his testimony so I'll allow it. 

12 A It's my understanding he was retained, yes. 

13 

14 

Q Now, in reviewing the data in this particular case, 

did there come a time that you also saw certain plates? 

15 A 

16 

Yes. 

Q And first off, Dr. Bing, I think you mentioned some of 

17 this in your voir dire. Are you familiar with the method of 

18 crossover electrophoresis? 

19 A 

20 

21 A 

22 

Yes, I am. 

Q How are you familiar with that? 

We used to run it at the CBR Laboratories. 

Q Dr. Bing, are you familiar with the use of crossover 

23 electrophores is tests for determining human origin testing? 

24 A I don't do it that way. I navar have dona it that way, but 

25 I know that it has been done. It's described in the literature. 
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0 And are you familiar with the conducting of P-30 tests? 

Yes, I am. 

0 Just tell us again your familiarity with that. 

What I would call it's a standard immunological test. It 

5 can be run in a variety of ways. Each laboratory has its own 

6 method that it's chosen to use and validate. Ours is different 

7 than, for example, what is run at other laboratories but the net 

8 result is exactly the same. It's an immunological reaction. 

9 You're interpreting the presence or absence of P-30 material, 

10 which is a protein found in semen on the basis of an 

11 immunological reaction that appears as a stained band in a gel. 

12 0 I'm just going to ask you, before we get to actually 

13 what you've indicated you had seen that day. As a DNA expert, 

14 does testing of pieces of evidence change when you're looking 

15 for semen versus blood? Is there different methodologies that 

16 are used? 

17 A 

18 

19 A 

It's very different. 

0 Can you just explain that. 

In a criminal case involving sexual assault where there 

20 could be semen left behind that contains spermatozoa, what is 

21 done in that particular -- with that particular kind of evidence 

22 is something that's called a differential extraction. 

23 Differential extraction simply says that you first remove all 

24 tha non- opcrm calla or calla that bahava aD nvn-aparw culla and 

25 you isolate the DNA from those cells and then you isolate the 
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1 sperm cells and extract the DNA from them. Whereas you start 

2 out with a single stain that's one sample, you actually end up 

3 with two samples. You end up with a sample that is non-sperm 

4 cells or cells that behave as non-sperm cells, for example, 

5 broken sperm will behave like non-sperm cells and then a 

6 fragment that contains DNA from the spermatozoa tha t are 

7 present. Also what is done in a case like that, at least in my 

8 lab, we do morphological analysis for the presence of sperm. We 

9 actually take a portion of the extract, put it on a microscope 

10 slide, and stain it. And look for sperm. so that if we know 

11 this is a sexual assault case, we will do that. 

12 And the process is very different, takes a lot longer 

13 to do it and the DNA typing procedure is the same but the workup 

14 of the sample is quite different. 

15 Q Now, in this particular case, when you were conducting 

16 your DNA testing in 1996, did you use any of the methods that 

17 you've just outlined for suspected semen? 

18 A 

19 

No. I did not. 

Q At the time that you were running your testing in 

20 1996, were you aware of the presence of any suspected positive 

21 P-30 samples on any evidence? 

22 A I was not aware that this was a case that involved -- that 

23 possibly had a sexual assault component to it. So I was working 

24 on tha basis that r had been told the onl y kinds of samples that 

25 were around were blood samples so the methodology for isolation 
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1 of DNA was based on a method specifically directed towards 

2 isolating DNA from blood. 

3 Q Doctor, I'm going to ask if you could turn to first 

4 off page two of your typewritten notes? 

5 A Yes. 

6 Q Regarding materials that you reviewed in your 

7 typewritten n tes did you make an entry on 3-16-90 about a P-30 

8 test? 

9 A That's not my dates. That's the date that I copied down 

10 from the notes that I took. I don't know what that date 

11 represents but that's the date that was on the notes and I just 

12 used that to organize my handwritten notes. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q When you originally had written this particular run 

down from 3-16-90 where did you get that material from? 

A That was from the notes in the State Police in the 

notebooks that contained the original data. 

Q And according to this, was there a 3-16-90 date in 

your typewritten notes, test P-30, page 90-6 where you 

transcribed something regarding P-30 test? 

A Yes, I did. 

Q What sample number was that? 

22 A 

23 

Eighty-four. 

Q What result according to your transcribing of it 

24 indicated a s to a negative or positive? 

25 A Negative. 



Bing - direct - Kleiner 

1 0 And again right below that, 3-20-90, test P-30, 90-1, 

2 could you just tell us what you saw there and what you put down 

3 from the archive document. 

4 A It was recorded as item number eighty-four. And it was 

5 

6 

7 

8 

recorded, the result was recorded as negative. 

Q Doctor, based upon the way the P-30 tests looked like 

are they in plate form or photographic form? 

A Mr. Kleiner, I really don't remember. I think they were 

9 I'd have to see the original to be sure but as I recall they 

10 were pieces of, looks like film, clear, plastic film like you 

11 would do a transparency on. And then there were little holes 

12 

13 

14 

15 

and blue bands. I think that's what I saw. 

Q Now, Dr. Bing, in a P-30 type test are there various 

boxes that are used about the tests being run more than once as 

far as an elution or a dilution? 

16 A 

17 

There can be. 

Q And in this particular case did you report out certain 

18 

19 

20 

21 

22 

23 

24 

25 

information regarding an -- and I would refer you to the top of 

page three, indication what you saw on your day at the State 

Police regarding a test from 3-28-90 according to your notes? 

A Yes, I did. 

0 could you say across the top how you put it in in your 

particular t ypewritten notes. 

A 3- 28 - 90. Test, P-30. Page 90-9. 

0 Where did you get that f rom? 
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That's from the notes. 

Q From archive document? 

That's what I recorded from what I saw. 
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Then I have a 

4 column as item and it's 30 and then next to that a result which 

5 I recorded as negative or positive and I have two such columns. 

6 There's a total of twenty-three different results. 

7 Q Now, out of the twenty-three results was there an 

8 indication of any positives out of these twenty-three results? 

9 A An item called number 46, item number 59, item 110(2) and 

10 item 111(1) and item 111(2) I have recorded in my notes as 

11 positive. 

12 Q As to the rest of the samples, were they positive or 

13 negative? 

14 A They are all negative. All the others were negative. 

15 

16 

Q And in this particular case did you ref er to these 

particular results as what type of test? 

17 A 

18 

P-30. 

Q Now, I'm going to show you another document, Doctor, 

19 ask if you've seen it before. I believe it's part of a 

20 previously identified package of archive documents. I don't 

21 recall what the State's listing of the archive documents are but 

22 I can remark it if necessary. 

23 MR. SANTULLI: S-631A. 

24 Q I'm going to show you a particular page from - - taken 

25 from S-631A. 
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THE COURT: What's the page number? 

Doctor, if you could hand that back for one second. 

MR. KLEINER: Your Honor, there is no page number 

except on the upper right-hand corner it says P.9. 

Q Doctor, after you left the State Police and at a later 

time did you ever become one who received a series of archi ve 

documents such as you saw in the State Police including this 

document? 

9 A 

10 

Yes, I did. 

Q Can you just identify, first of all, basically what 

11 this document indicates as far as what date is listed as to the 

12 running of this test? 

13 A Up in the corner, lefthand corner it says 3-28 to 29 and I 

14 think it's 90. I think that's the number. 

15 Q Okay. Now, Doctor, as you're indication of a P-30 

16 result, what date did you have on your typewritten notes? 

17 A 

18 

19 A 

20 

I had 3-28. 

Q And this says 3-28/29-90? 

That's right. 

Q Now, also, you indicated on the right in your 

21 typewritten report , page 90-9, is that right? 

22 A That's right. 

23 

24 

25 

Q Now, this particular document, this appears to be a 

copy from an archive document? 

A It appears to be -- to my mind what this looks like is it 
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l looks like it's something that's used for recording results on 

2 so I would say this might represent raw data. I don't know that 

3 but that's what it looks like. 

4 Q on the far right of your typewritten report for P-30 

5 from this date, you had page 90-9. Could you just tell us, when 

6 you wrote down in your typewritten report page 90-9, where did 

7 you get that page number from? 

8 A It's usually in the upper -- it was in the upper right-hand 

9 corner or somewhere in the upper part of the top of the page is 

10 usually where it was written. 

11 Q Now, on this particular document that I'm showing you, 

12 is there a page that says 90-9? 

13 A No. 

14 

15 A 

16 

Q What does it say in the upper right? 

It says P.9. 

Q Now, Doctor, also, did you see a document, in your 

17 recollection of being in the State Police, which mentioned there 

18 being crossed-over electrophoresis, if you recall? 

19 A 

20 

I don't recall that. 

Q Do you recall seei ng any documents regarding these 

21 pieces of evidence t hat you've listed which indicated somewhere 

22 on a document P-30? 

23 A Well, I have something that I recorded as P-30 but I don't 

24 think I saw t his document when I was at t he State Police that 

25 day. 
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1 0 We're going to get to that but at least according to 

2 your typewritten notes you indicated on your typewritten form 

3 test P-30? 

4 A Yes. 

5 0 Where would you have gotten that from? 

6 A It would have said right on there P-30. 

7 0 on t e document? 

8 A Yes. 

9 0 Now, this document that's in front of you, does this 

10 document say P-30 or does it say something else? 

11 A It says species determination. 

12 0 And to your recollection was this a document that you 

13 had seen at the State Police? 

14 A No. No. I didn't see this. 

15 0 Doctor, after you indicated that you saw P-30 results, 

16 did there come a later time that your typewritten -- your 

17 handwritten notes were reduced to typewritten form and then you 

18 later memorialized what happened in affidavit form? 

19 A Yes, I did. 

20 0 In this particular case, Doctor, did there come a time 

21 that you also had an opportunity at a later time to review such 

22 documents as I'm showing you now after you had come back from 

23 the State Police at another time? 

A At a l~tsr d~tG th~t dccum~nt 
__ ... -
CilU&W U. 

25 whole bunch of others were sent to me and I got them, yes. 
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1 0 Doctor, what is it your recollection of the general 

2 color of the plate that you saw? 

3 A Appeared to be -- as I recall, it was this bright blue 

4 color that's usually associated with a type of blue staining 

5 called coomasin bloodstain. 

6 MR. KLEINER: I ask to approach the witne ss, your 

7 Honor. 

8 0 I'm going to show you a few items. Just for the 

9 record you had indicat ed and I asked you the first day about 

10 generating data, proficiency tests, a report, case summaries, 

11 things like that. You indicated you had done that in this case? 

12 A 

13 

Yes, I did. 

0 Also in your work, did you generate color copies of 

14 your DO-Alpha and polymarker strips? 

15 A 

16 

Yes, I did. 

0 Were there also notes taken by certain members of your 

17 lab when a strip was being read? 

18 A 

19 

Yes, there were. 

0 Doctor, I'm going to show you a few items if I can. 

20 The first one is D- 935. I 'm just asking D-935 for 

21 identification, I'm going to ask if you could open that up 

22 identify some of the material and whether or not your color 

23 photograph i s in the re. 

2 4 .I\ Yee, i t is. 

25 Q What da te was that testi ng dealing with and what type 
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1 of test? 

2 A This is the date it was amplified was the 3rd of May and 

3 it's DQ-Alpha testing. 

4 Q Is t here also some laser copies in there from the 

5 original? 

6 A Yes, there are. 

Q This is D-936 for identification. 7 

8 would do the same for us. 

9 A 

10 

There's two folders in here. 

Q You can go to the bigger one. 

I'd ask if you 

11 A 

12 

This is 5-3-96. These are polymarker results. 

Q Is the original photograph in there or one of the 

13 originals? 

14 A 

15 

Yes. 

Q And some laser copies? 

16 A Yes. 

17 

18 

19 

20 

21 

22 

Q D-937. I believe there's two folder s. If you could 

just identify whether or not there's data in relation to this 

case in that material. 

A There's data and ther e are photographs and this is from 

6-11-96. 

Q Is this polymarker or DQ-Alpha? 

23 A This is all pol ymarker. 

24 Q And there are l aser copies i n the r e as well? 

25 A Yes, there are. 

99 
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1 Q This is D-938 for identification. Again the same 

2 questions. Is there data and an ori ginal photograph and lasers? 

3 A This is DQ-Alpha. It's 6-11. There's original photographs 

4 and worksheets and result sheets, the same as the others. This 

5 is from 6-11-96. 

6 

7 A 

8 

Q And that's DQ-Alpha? 

This one as DQ-Alpha. 

Q Okay. And now if I could, Doctor, D-939 for 

9 identification. 

10 A D-939 is from test results from 10-16-96. They represent 

11 DQ-Alpha results. There are worksheets and result sheets in 

12 here and there are laser copies. 

13 Q And the photograph as well? 

14 A Yes. 

15 Q And lastly, Doctor, D-940 for identification. 

16 A These are polymarker results from 10-16-96. There's the 

17 original photograph, laser copies and notes. 

18 Q In reference to your testing from 1996 do these 

19 represent your testing that was done in this case and your dot 

20 blot strip photographs? 

21 A Yes, they do. 

22 MR. KLEINER: One moment, Judge. 

23 Q Dr . Bing, one last area. The mater ials you received 

24 at the State Police or materials you r e cei ved prior to going to 

25 the State Police -- I'm going to s how you a particular document 
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1 that I believe had been previously marked. The State has a 

2 marking on this or I can remark. 

3 MR. SANTULLI: I believe that was marked part of S-631 

4 which was the lab results of Herbert Heaney. That was one of 

5 the documents attached to it. 

6 

7 Q 

MR. KLEINER: I'll refer to them as S-631. 

Dr. Bing, during the time you got involved with the 

8 review of evidence at the State Po lice and receiving evidence 

9 from the d e fense regarding State Police testing, would this have 

10 been two pages that you would have had knowledge of when you 

11 went to the State Police? 

12 A 

13 

14 A 

15 

It appears that way. 

Q What type of results are these generally? 

These are blood-typing results. 

Q And Dr. Bing, on the upper right-hand corner of page 

16 one of two, the one in your right hand, can you tell us in the 

17 upper right-hand corner what it says in handwriting. 

18 A It says see seminal, See iso. 

19 MR , KLEINER: Judge, other than the photographic 

20 issue that we talked about I have no further questions for this 

21 witness. 

22 THE COURT: Maybe we should start the cross. We got 

23 done so quickly. 

24 

25 

MR. KLEINER: Just so I have the opportunity. 

THE COURT: Yes. You'l l have an opportunity to cover 
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1 the photographs. 

2 Ladies and gentlemen, we're going to see if we can 

3 work that outside of your presence and admit them in evidence 

4 rather than go through each and every one. 

5 MR. KLEINER: Thank you, your Honor. 

6 CROSS EXAMINATION BY MR. SANTULLI: 

7 Q Dr. ing, when did you go to the state laboratory for 

8 the first time? 

9 A I believe it was in 1997 is the first time I had ever been 

10 to that laboratory. 

11 Q Can you tell us what date it was? 

12 A I'm not sure. It was in August of '97. I'd have to 

13 look no. September 11, 1997. That's the date I have here. 

14 Q Are you sure about that? 

15 A That's the date Mr. Kleiner wrote down on the affidavit. 

16 So I'm pretty sure it is. 

17 

18 A 

19 

20 A 

Q Whose affidavit is that, by the way? 

Excuse me? 

Q Whose affidavit is that? 

This is my affidavit . It was typed by Mr. Kleiner. He 

21 sent it to me. I r eviewed it, sent it back to him. 

22 

23 A 

24 

25 A 

Q Did you sign it? 

Yes, I did. 

Q Are you sure about the date? 

Yes. I signed it. I'm pretty s ure that's the right date. 
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Well, are you pretty sure or do you know? 

MR. KLEINER: Objection. Asked and answered. 

THE COURT: I'll allow it. It's cross. 

4 A I'm pretty sure that's the right date. I'd have to go back 

5 and look at my calendar at home. But as near as I recall that's 

6 the date that I went down. 

7 

8 

9 

0 When you went there, to the State laboratory, who was 

present? 

A You were. Mr. Heaney was there. Investigator Rodriguez 

10 was there. Mr. Kleiner was there. I was there. We were 

11 greeted at the door by a secretary and there was another 

12 gentleman there whose name starts with an A Whose full name I 

13 can't recall right now. 

14 Q Could that be Ajit Tungare? 

15 A That would be the person, yes. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q He's the technical director of the whole laboratory, 

is that right? 

A I guess so. I don't know. I presume that's right, yeah. 

Q Now, you had made an appointment to come to look at 

what we've been calling the archive documents but you may call 

probably some other name. Do you recall that? 

A If they're archive documents that's fine, yeah. 

O As to the nomenclature, you were there specifically 

for an appointment to look at original doc umentation of the test 

results in this case, is that right? 
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1 A That was my understanding. 

2 0 Okay. And the purpose of you being there was to flip 

3 through the documents and to make notations as you've indicated 

4 as to what you found, is that right? 

5 A That's right. 

6 0 Now, when you got there, you were escorted to a 

7 certain room, i s that right? 

8 A We were escorted to a conference room. 

9 0 And there was a table there? 

10 A Yes. 

11 0 And your items of work, you had your yellow pad spread 

12 out in front of you, is that right? 

13 A I had a yellow pad. 

14 0 Okay. And remaining in the room was either Herbert 

15 Heaney, Ajit Tungare, both of them or at least one of them while 

16 you were there, is that right? 

17 A That's right. 

18 Q And one of the purposes for them to be there was for 

19 you to ask questions so that if you didn't understand how the 

20 books were set up, you would be able to ask them the questions 

21 so that they could give you the answer and you could proceed 

22 with your work? 

23 MR. KLEINER: Objection to the form of the question. 

24 It's not in question form. It's assuming ~-- ..... - __ ..._ ,_ - ~~ ,~ --- -

.LG\;l.D UUI. ..LU WV..1.UWU\;W• 

25 THE COURT: I'll allow it. 
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1 Q Isn't that right? 

2 A If I had a question about a notation they would have been 

3 available to answer that question. 

4 Q Okay. And while you were making notations did you ask 

5 any questions of them? 

6 A I had asked them technical questions and they said no, 

7 you're here just to review the results. We're not answering any 

8 technical questions. 

9 Q Did you ask them questions about format, as to how 

10 their data was laid out? 

11 A I did ask questions about how this was put down and things 

12 like that. They said that's what you're here for and we'll just 

13 answer questions about dates and things like that. 

14 Q Did you ask questions about dates and things like that? 

15 A The dates were all on the pages. I didn't have to. 

16 Q Would it be fair to say you didn't ask him any 

17 questions about the dates on the pages? 

18 A I can't recall whether or not I had specifically asked 

19 about a date here or there but the dates were on the pages and 

20 that's what I recorded. 

21 Q Would it be fair to say you were given certain 

22 explanations of how they had set up the books for you to review, 

23 i sn't that r ight? 

! asked if this was thG way they were done and they 

25 no. This represented they had gone through all of their 
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1 archives and had put together only the results that related to 

2 the case in question. So I wasn't seeing the entire archive. 

3 0 But you were seeing the original documents that 

4 pertain to the case according to what they had told you, is that 

5 right? 

6 A I saw what they selected to show me that they said was 

7 relat ed to t he orig i nal case, yes. 

8 0 And when they showed you the documentation, they had 

9 it laid out in two separate binders, is that right? 

10 A That's right. 

11 0 And you went through one binder and then you went 

12 through the second binder, is that right? 

13 A That's right. 

14 0 You were able to flip through the pages, is that 

15 correct? 

16 A 

17 

That's right. 

Q It was explained to you that these two binders 

18 

19 

20 

21 

22 

23 

24 

25 

contained information that had originally been part of different 

books that had been compiled into the two binders to make it 

easier to see the results of this one particular case, is that 

right? 

MR. KLEINER: Objection. The State is testifying. 

THE COURT: He's asking if that was told to him. He 

can say yes or no. 

A Yes. I had been told the dat a had been selected. 
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1 Q Okay. And the reason being is that because you were 

2 aware that, for example, there was a PGM book with certain data 

3 from this case in it, is that right? 

107 

4 A I was told they categorize their data according to the test 

5 that was done. So they pull data from all the d i fferent books 

6 and put it into a single binder. 

., 
8 A 

9 

10 into 

11 A 

12 

13 book 

14 A 

15 

16 put 

17 A 

18 

Q So that the PGM data was put into the binder? 

That's right. 

Q The PGMSUB data from another book would have been put 

the binder? 

That's my understanding. 

Q The P-30 results would have been from one different 

and then put into the binder? 

That's my understanding. 

Q And what other type of results were there that were 

i nto the binder, human origin? 

Human origin and ABO typing. 

Q All of that would be in separate lab books and they 

19 would be culled out and put in this particular binder, ls that 

20 right? 

21 A 

22 

That's my unde rstanding. 

Q Was it also your understanding as to what was told to 

23 you was that this included all the results in this particular 

24 case? 

25 MR. KLEINER: Objection. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Bing - cross - Santulli 

THE COURT: I'll allow it. 

A I don't recall anybody saying this was all of the results. 

I was told these were the results from this case. Whether or 

not they were all the results I had no way to ascertain. 

Q Okay. Now, you, on this particular occasion, didn't 

look at the actual lab book itself, is that right? 

A No. 

Q When you were there you weren't able to look at the 

pages before these results and after these results to ascertain 

if everything had been culled out correctly, is that right? 

A No. 

Q I'm sorry, no? 

13 A I wasn't able to look at it to see if everything had been 

14 culled out, correct. 

15 Q That wasn't a specific request at this particular 

16 meeting, isn't that right? 

17 MR. KLEINER: Objection. 

18 THE COURT: I'll allow that. That was not your 

19 request at that meeting? 

20 THE WITNESS: I was just there to look at data. The 

21 legal issues were be ing handled by Mr. Kleiner. 

22 Q Okay. And you were also aware that the lab was 

23 reticent about you or anyone looking at data that did not 

24 pertain to t his specific ase, is that r ight? 

25 A Yes. 

108 
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1 Q You were told that? 

2 A Yes. 

3 Q And you were aware of that? 

4 A Yes. 

5 Q And part of the reason was that on the same pages that 

6 data for this case was recorded there were other cases unre lated 

7 to this that had data on those same pages, is that right? 

8 A 

9 

That was the reason that was given, yes. 

Q And your specific purpose for being there, you would 

10 have no real reason to look at the data for other cases, is that 

11 right? 

12 A No. 

13 Q Was it explained to you that in this case what the 

14 laboratory did was pull out the original pages from the 

15 different lab books, put it into the binder, make a Xerox copy 

16 of the original, blacken out the areas that did not pertain to 

17 this case, and to put that page on top of the original page as 

18 it was put into the binder? Was that the process that was 

19 explained to you? 

20 A 

21 

As I recall, yes. 

Q So that when you would open up the book and you would 

22 look at a page of data, the top page would be a page that was a 

23 Xerox of the original, is that right? 

24 A 

25 

That's my understanding. 

Q And on that Xerox page there would be blackened area• 
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1 indicating part of the cases that did not pertain to State v. 

2 Josh Pompey? 

3 A 

4 

That's my understanding. 

Q And if you desire to look at the original page 

5 underneath the Xerox, there was a paper clip on top whereby if 

6 there was a specific reason to do so you could ask to have that 

7 page removed so that you could look at the exact original very 

8 briefly and that would be the origi nal without the blackened out 

9 areas, is that right? 

10 A Yes. 

11 Q 

12 A Yes. 

13 

14 Judge. 

15 

16 Q 

All that was explained to you? 

MR. SANTULLI: I'd like to approach the witness, 

THE COURT: Go ahead. 

Dr. Bing, I'm going to show you D-46A and D-46B and 

17 ask if you've seen them before. I want you to take a few 

18 seconds to look through them. 

19 A There's a page in here I hadn't seen at all. I hadn't seen 

20 this one. This is page nine. 

21 Q How do you know you didn't see that? 

22 A This is not in my notes. 

23 Q Let me ask you to do something. It says page nine. 

24 The top page would be the Xerox page. That would be on top of 

25 the original, is that right? 
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1 A That's right. 

2 

3 

4 

Q When you look at page, what you're calling page nine 

there is a black --

MR. KLEINER: Objection. That's what it says on the 

5 Xerox copy. 

6 

7 0 

THE COURT: That's what he's calling it. 

On this particular page there ls in fact a blackened 

8 area, isn't that right? 

9 A 

10 

That's right. 

0 And you were shown blackened areas on pages because 

11 they did not pertain to the specific case you were there to 

12 

13 

review? 

A Sure. Back here on other pages you can see ones that I did 

14 see, this blackened area here on P-30. Another P-30, here's 

15 

16 

17 

18 

19 

20 

another blackened area, sure. 

Q I'm going to ask you to look underneath the page that 

says page nine. This would be the original of the page that you 

just flipped over, ls that right? 

A That's right. 

0 When you look at the original it doesn't say page nine 

21 in the corner, it says page 90-9, isn't that right? 

22 MR. KLEINER: Objection. If the State wants to 

23 i ndicate their Xerox copy ls different than their original, 

24 Judge? 

25 THE COURT: That's the question. 
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1 MR. SANTULLI: It's already been testified to when the 

2 Xerox was made --

3 THE COURT: I'll allow the question. 

4 Q Doesn't it say 90-9 underneath it? 

5 A Yes, it does. 

6 Q It appears it was written over page nine a little 

7 darker in the area of the right-hand corner, isn't that right? 

8 MR. KLEINER: Objection. 

9 THE COURT: I'll allow it. The witness can answer 

10 it. 

11 A This is the first time I've seen this so yeah, I guess it 

12 could be. 

13 Q Isn't it a fact all the information on the top page is 

14 the same information as on the second page? 

15 MR. KLEINER: Objection to the form of the question. 

16 We have two different page numbers indicated here, original to 

17 Xerox. 

18 THE COURT: I'll allow it. 

19 Q Do they both contain the same information? 

20 A As near as I can tell. 

21 Q Now, you stated that you didn't see that page, isn't 

22 that right? 

23 A I don't have anything in my notes about species 

., A ..... dGt.arminat.!on • 

25 Q Could you have missed it when you were there for that 
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l day? 

2 MR. KLEINER: Objection. Speculation. 

THE COURT: I'll allow it. 3 

4 A Anything is possible, counsel. 

5 

6 

7 

8 

Q And while you were there you said you were taking 

notes on a yellow pad, is that right? 

A That's right. 

Q How detailed notes were you taking? 

9 A Shorthand notes about positive, negative, plus, minuses. 

10 

11 

12 

13 

14 

15 

Q There could have been a page you overlooked or missed 

when you were flipping through the books isn't that right? 

MR. KLEINER: Objection. 

THE COURT: He's already answered it. 

A Anything is possible. 

Q In this case, Dr. Bing, can you tell us and show us 

113 

16 

17 

18 

19 

where you see any P-30 results in the books that are in front of 

you now. 

A There's one here P-30, cross-over electrophoresis, 90-6. 

Q You have a P-30 result? 

20 A Yes, it is. 

21 

22 

23 

24 

25 

Q Is that the first one that you see indicated in that 

book as for P-30? 

A Yes. 

Q Fir st of all can we agree if you can look through 

D-46A very quickly, can we agree there are no P-30 results in 
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1 that book and that you never saw any P-30 results in that book? 

2 A 

3 

4 

As near as I can tell there's no P-30 results in that. 

MR. SANTULLI: We'll put this aside. 

Q Now the book we had been looking at, D-46B, and you 

5 did find P-30 results in this including the origi nal pages, is 

6 that right? 

7 A That's right. 

8 Q Can you tell us in your notes, if you can pull out 

9 your typewritten notes, what you first noted as a P-30 result. 

10 A 

11 

12 A 

13 

3-16-90. 

Q Do you see a page that corresponds to 3-16-90? 

This page right here. 

Q And does it have one entry on this whole page that 

14 deals with P-30 results that involves this specific case? 

15 A 

16 

17 A 

18 

Yes. 

Q Can you just tell us on what line is it on? 

Line eight. 

Q It would have the lab number for this case, is that 

19 right? 

20 

21 

A That's right. 

22 A 

23 

24 A 

25 

Q It would have next to that a specimen number? 

That's right. 

Q What's the specimen number indicated on this page? 

I have it recorded as, looks like an 84 to me. 

Q Do you recall what 84 was? Woul d that be a vaginal 
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1 wiping? 

I think that's right. 2 A 

3 Q Now, number 84 has two results that are delineated for 

4 that, is that r ight? 

That's right. 5 A 

6 Q Can you just explain how the results are put into a 

7 column. 

8 A One is dilution . First column is dilution and then the 

9 second column is a dilution one to four. So I would take that 

10 to mean they tested it undiluted and then diluted it one to 

11 four. 

12 Q Would it be fair there is the same result for both 

13 methodologies for that item? 

14 A It's the same test. It's just a different dilution. It's 

15 the same result. 

16 Q What was the result for this specific item on this 

17 date? 

18 A Well, there's a negative there. 

19 Q What does a negative mean? 

20 A It means they didn't detect any P-30. 

21 Q That would be the only sample on this entire day 

22 that's reflected on this specific page, is that right? 

That 's r ight. 23 A 

24 Q Now, did you r e flect this on a ny particular page in 

25 your notes when you typewrote them? 
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1 A It's on page two. 

2 Q Now, when we turn -- did you do your notes in 

3 chronological order or did you just do them as they came up? 

4 A I did them as they came up but then when I wrote this down 

I put, in an attempt to organize these notes, I followed the 

dates that were appeared on the pages there. 
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5 

6 

7 

8 

9 

Q Okay. Now so this would be page two according to your 

notes? 

10 

11 

12 

13 

A This would be on page two. 3-16-90 is written in the 

corner. 

Q What do your specific notes reflect as to your 

interpretation or your transcription of the results from this 

page? 

14 A I record it as negative. 

15 Q Now, if we turn the page directly over as I'm doing 

16 here, the next page would be a P-30 page, is that right? 

17 A 

18 

That's what it says at the top. 

Q At least thus far, all the P-30 results are grouped 

19 together, is that right, one after the other? 

20 A Yes. 

21 

22 

23 

24 

Q So the ne xt P-30 result that we have has a certain 

date on the top, is that correct? 

A That ' s right. 

25 A 

Q What's the date on the top? 

I read it as 3-20-90. 
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1 Q Does it say P-30 on the top of the page? 

2 A Yes, it does. 

3 Q Does it also say crossover electrophoresis? 

4 A Yes, it does. 

5 Q Can you tell us what that means if you know? 

6 A Sure. What happens is that you take you put your s ample 

7 in one well, t e antisera in the other well. You run an 

8 electrophoresis, a very low electrical force across the agarose 

9 gel such that what happens is the P-30 will go in one direction, 

10 the antibodies will go in the other. The net effect is they get 

11 concentrated in the middle and it increases the sensitivity of 

12 the assay. It's just, the simplest way to put it, it's a 

13 technique that's been developed to increase the sensitivity of 

14 the assay for detecting low concentrations of antigens. 

15 Q On this specific page, is it similarly constructed 

16 where you would have a blanked out area that would be unrelated 

17 to this particular case? 

18 A Yes. 

19 Q Okay. Now, on this item that's dated 3-20, 1990, do 

20 you see any results that pertain to State v. Pompey? 

21 A There's this i tem 90, 84 again. I guess it was retested 

22 and it's negative. That's what's recorded in my notes. 

23 

24 A 

25 

Q It 's under line six, is that correct? 

That's correct. 

Q It has 161062-84? 
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1 A Yes. 

2 Q 84 would be the same sample that we talked about 

3 earlier? 

4 A I assume so. 

5 Q It also appears to be the exact same result under both 

6 methodologies that you talked about earlier, negat i ve and 

7 negative for t his particular item, is that right? 

8 A Yes. 

9 Q Now, can you tell us, do you do your P-30 tests the 

10 exact same way the State Police does theirs? 

11 A 

12 

No. I testified to that fact. 

Q What is different in what you do? 

13 A We use a technique we've developed over the years, just a 

14 straight immunodiffusion. The wells have been varied in size 

15 such that we can get the same kind of sensitivity as you can out 

16 of cross immunoelectrophoresis. It's essentially the same 

17 

18 

19 

20 

21 

22 

23 

24 

technique just a different format. 

Q Is your paperwork the same as the State Police here or 

i s it different? 

A It's slightly differe nt but we would record it the same 

way. What we would have is just like they have a stained 

pla te. You would have the stain plates and then you would have 

t he pattern and record it as positive or negative. 

Q Would you hava t wo s&par a t & ui l uLluu CulWW18i 

25 A No. We don't do that. 
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1 0 Would you have one column? 

2 A Yes. 

3 0 So the State police has two columns on their P-30s but 

4 when you would do yours it would only have one column? 

5 A That's right. 

6 0 You would report out a positive or a nega tive? 

7 A That's right. 

8 0 Now, you put these results or this result on this test 

9 for 3-20, 1990 on to your notes and later typed them up, ls that 

10 right? 

11 A That's right. 

12 0 What did you transcribe on to your notes that you 

13 later typed up regarding this particular result on this date? 

14 A I just recorded this 84 and I put this little mark as a 

15 negative. That's the way it was transcribed. 

16 O If I turn the page there's nothing here, is that 

17 correct? 

18 A That's right. 

19 0 If I turn the page again, the next result comes up 

20 with that one that you indicated you didn't see before, is that 

21 right? 

22 A I don't have it in my notes. 

23 0 And this i s the one, if there were P-30 results 

"' . grouped t.oget.her you woul d expect to be mo:Le P- 30 result& on the ,. 

25 page as you turn them, ls that right? 
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l A That's right. 

2 0 Did you find anywhere in this book any other P-30 

3 results other than for item 84, which you said was negative? 

4 A Not that I know of. It's not in here. I have another page 

of results that I recorded as P-30. 

Q Well, had that page been here, you would have expected 

to find it rig t here, is that correct? 

MR. KLEINER: Objection as to the form of the 

9 question. It's not there. 

10 THE COURT: I'll allow it. 

11 A 

12 

I might have. I don't know. It's logical. 

O Okay. So the next logical page is the one that we had 

13 the P.9 in the corner but when you turn it over it says 90-9, is 

14 that right? 

15 A Yes. 

16 

17 

18 

19 

20 

0 So this is the next page? 

A That's right. 

O Okay. Isn't this the page that you recorded data and 

you made an innocent mistake and put this down as P-30 results? 

A Counselor, I really don't know. I never had a chance to go 

21 back and review this again. I really can't answer your 

22 question. 

23 O So it's possible? 

24 A It's possible. As I 've testified bef ore, anything is 

25 possible. 
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1 Q And again, if it was an innocent mistake, the two 

2 previous pages of P-30, each of them under the P-30 says 

3 cross-over electrophoresis, is that right? 

4 A That's r i ght. 

5 Q When you get to this page with the P.9 on it, it 

6 doesn't say P-30. It says species determination. But righ t 

7 under it it say s cross-over electrophoresis, isn't that right? 

8 A 

9 

That's right. 

Q That would be very similar to the P-30 results on the 

10 prior two pages, isn't that right? 

11 A 

12 

Absolutely. 

Q And if one were quickly going through this, one might 

13 miss the species determination and see the cross-over 

14 electrophoresis and assume these were P-30 results, isn't that 

15 right? 

16 

17 

18 A 

19 

MR. KLEINER: Objection. Speculation. 

THE COURT: I'll allow it. 

It's possible. 

Q I want you to keep it up there for a moment. 

20 MR. SANTULLI: Judge, this is the page nine we've 

21 been discussing. This is part of D-46B. Want to give it a 

22 separate number? We could give it D-46 ~ . 

23 MR . KLEINER: My only problem i s in marking it as a 

24 "D" exhibit. It should be marked as an "S" exhibit. I don't 

25 have a problem being referring to that right now but it should 
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1 be marked as a State exhibit. 

2 THE COURT: Later on we can change it. 

3 MR. SANTULLI: We'll mark it S-880/D-46C to indicate 

4 it came from a D exhibit book that's up there. 

5 THE COURT: Okay. 

6 MR. SANTULLI: I'm also going to have this other page 

7 marked. This i s part of S-865 which was also marked D-933B by 

8 Mr. Kleiner. I would make this S-865A. I believe Mr. Kleiner 

9 had the smaller version marked D-933B. 

10 

11 A 

12 

0 Doctor, can you see these? 

Yes, I can. 

Q would you acknowledge this is a larger version of what 

13 you have in front of you? 

14 A 

15 

Yes, it is. 

0 And what's been marked S-865A, that's a blown-up 

16 version of your notes? 

17 A 

18 

Yes, it is. 

MR. KLEINER: Judge, one second. 

19 

20 

21 

22 

23 

Q Doctor, on top here where it says species 

determination, on those prior two pages that's where it said 

P-30, is that right? 

A That's right. 

0 Would it be fair to say on the P-30 pages, which were 

24 two of them, it would have the exact same reference here, 

25 cross-over electrophoresis underneath the title portion of the 
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1 page, is that right? 

2 A In the previous two pages, that's correct. 

3 Q So that and turning over the first two P-30 pages, 

4 this would be the next full page that's indicated in the book in 

5 front of you, is that right? 

6 A That's right. 

7 Q When we look at your results we can also look at the 

8 number of the lab 161062 that is part of State v. Josh Pompey, 

9 is that right? 

10 A That's right. 

11 

12 

13 

14 

15 

0 On your particular note you have a P-30 result of 32 

with a "1" in parentheses, is that right? 

A Yep. 

Q Now, you're familiar that the State Police tested five 

different stains on the knife, is that correct? 

16 A I'd have to go and look back at the original notes but that 

17 sounds right. 

18 0 And if we correspond your notes to this page, it 

19 appears that 32(1) under your notes is a negative and when we 

20 look under the first column of this particular page it's a 

21 negative, is that right? 

22 MR. KLEINER: Objection. That's absolutely 

23 misleading. There' s two separate results on the species 

24 determination test. so to use one column is absolutely 

25 misleading in the way these tests are read. 
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THE COURT: I'm going to allow it. 

Now, you indicated when you to your P-30s in your lab 

3 you only have one column, is that right? 

4 A 

5 

That's right. 

Q When we look at the first column, in any event, the 

6 first column has a negative for 32(1) and you have on your 

7 report on your typed up version of the notes a negative for 

8 32(1), is that correct? 

9 A That's right. 

10 Q Now, for a P-30 test looking for seminal material, is 

11 · looking for seminal material on a bloody knife something that's 

12 a usual practice in any laboratory? 

13 MR. KLEINER: Objection. 

14 

15 A 

16 

17 A 

18 

THE COURT: I'll allow it. 

Repeat the question again. 

Q Item number 32 is the knife, isn't that right? 

If I recall correctly, yes. 

Q Let's assume that it is the knife for the purposes of 

19 this question. How, you've indicated that there were, it 

20 

21 

22 

23 

24 

25 

appears to be, five areas looked on at the knife, is that 

correct? 

A Yes. 

Q Would any laboratory look for seminal material on a 

bloody knife found next t o a body? 

MR. KLEINER: Objection. Any knife? This case? 



1 

2 

3 A 

4 
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THE COURT: I'll allow it. 

O In this case. 

I don't know. 

0 Does that make sense, to look for seminal material on 

5 a knife? 

6 MR. KLEINER: Objection. 

7 

8 0 

THE OURT: I'll sustain it. That's an argument. 

Looking at number 32(2) along your notes, your typed 

9 up notes, you have a result of P-30 for negative, is that right? 

10 A That's right. 

Q When we look at 32(2) here we have a negative in the 11 

12 first column, isn't that right? 

13 A 

14 

That's right. 

0 If we keep on looking down, 32(3) we have a negative 

15 in your notes, is that correct? 

16 A 

17 

18 A 

That's right. 

Q We have a 32(3) negative in the first column here? 

That's right. 

19 O Whether we go down further for 4 and 5, according to 

20 your typed up version of the notes you have negative for each of 

21 4 and 5 of 32, is that right? 

22 A That's right. 

23 O And the page that comes right after the first two P-30 

24 r esul t & you' ve already i ndicated for item 84 for ~hose ~wo 

25 specimens 4 and 5 are negative and negative in the first coluan, 
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1 is that right? 

2 A Yes. 

3 Q The next item on your notes is number 33, is that 

4 correct? 

5 A Yes. 

6 Q And you come up with a negative P-30 result that you 

7 transcribed fro your notes on the yellow page on to the typed 

8 up version, is that right? 

9 A Yes. 

Q Can you tell us what number 33 is, what type of item 

that was. 

A I don't remember. 

Q You were shown the results and the lab work documents 

by Mr. Kleiner, is that right? 

A Yes. 

Q Okay. I'm not expecting you to remember all the 

numbers but you have seen it before, is that correct? 

126 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A Yes, I have. I just don't recall what 33 is. I have it in 

my notes someplace but I don't recall --

0 Maybe I can speed it up a little bit by showing you 

this document. This is part of S-631 which we had just 

mentioned before. 

23 A 33 says a red colored scarf. 

0 On your notes for number 33, the red scarf, you have 

25 negative? 
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l A Yep. 

2 Q For the human origin species determination test --

3 which is not P-30, right? 

4 A No. 

5 

6 

7 

8 

9 

10 

Q 

Q 

It's a different test? 

MR. KLEINER: I didn't hear the question. 

MR. SANTULLI: I guess you have to have a read back. 

THE COURT: You don't remember? 

MR. SANTULLI : I remember it. 

The species determination test is not the same as the 

11 P-30 test, is that right? 

12 A No. 

13 Q What does the species determination test actually 

14 reflect or what is it purported to show? 

15 A I assume what this is, this is a test for the presence of 

16 human blood. 

127 

17 Q Has nothing to do with seminal mater ial, is that right? 

18 A Seminal material might react with that antisera but this is 

19 specifically a test for human material. 

20 Q For human blood? 

21 A No. Human mat erial. 

22 Q That's for a species determination? 

23 A That 's right. 

24 0 For number 33 - - i t ' s not a P- 30 teat though? 

25 A No. Absolut ely not. 
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1 0 Number 33 was negative. You said that was a red 

2 scarf. When we look at number 33 on the page that you have in 

3 front of you, again in the first column it's a negative, is that 

4 right? 

5 A That's right. 

6 0 Thus far all these match up with what you have i n 

7 front of you from corresponding your notes to the lab book, is 

e that right? 

9 MR. KLEINER: Objection to the form of the question. 

10 They're reading one strip of the results. They're not reading 

11 the stain plate so it's absolutely misleading. 

12 

13 

14 

15 

16 A 

0 

THE COURT: Continue. 

The next item would be 

MR. KLEINER: I don't think the witness answered. 

THE COURT: I thought he did. 

Everything in that chart there matches up -- everything in 

17 the chart that you have in the species determi nation, and I've 

18 had plenty of time to look at it during this cross examination, 

19 matches up exactly with my transcribed notes. I called it P-30. 

20 This chart calls it species determination. I agree with you 

21 there's a discrepancy between the two. I don't recall seeing 

22 this on the right. I testified to the fact that it is possible 

23 t hat they were trans cribed incorrectly. 

24 If you recall, I also testif i ed I specifically asked 

25 if I could take photographs of the evidence when I wa• there. I 
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1 was not allowed to do that. There was no opportunity to go back 

2 and re-review my notes to see if a transcription error had been 

3 made. 

4 

5 

6 

Q You were invited to go back to the lab -

MR. KLEINER: Objection. 

THE COURT: Your question is not there yet, Mr. 

7 Kleiner. 

8 Q You were invited to personally go back to the lab to 

9 look at the books once again, isn't that right? 

10 

11 

MR. KLEINER: Objection. 

THE COURT: I don't know if that's quite accurate. 

12 I'm sure you didn't get any personal invitation. 

13 Q You were given an opportunity to go back to the 

14 laboratory to look at the books once again? 

15 MR. KLEINER: Objection to the form of the question, 

16 your Honor. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: I'll allow that. 

A I don't recall anybody saying I had another opportunity to 

go back to the laboratory. At that particular point I 

recommended that somebody else review this data besides me, 

which is what happened. 

Q Isn't it true that Mr. Kleiner tried to get you to go 

back but that you were not available to do so? 

MR. KLEINER: Objection. Maybe Mr. Santulli is 

tapping my phone. 
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1 0 It's clear, however, Dr. Bing, you did not go back a 

2 second time to make sure whether there was a transcription error 

3 or not, isn't that right? 

4 A 

5 

No, I did not. 

0 And when we go down the l ist 

6 THE COURT: He said they all match. Let ' s not go 

7 through that again. 

8 

9 

MR. SANTULLI: I'm going into another area. 

THE COURT: Why don't we break at this point. See you 

10 tomorrow at one o'clock. We have to break at 4:30 because I 

11 have a meeting with some judges. 

12 

13 

14 

MR. KLEINER: Tomorrow is 4:30? 

THE COURT: 1:00 to 4:30. 

(Jury excused for the day. The following is heard 

15 outside the presence of the jury.) 

16 

17 

MR. KLEINER: Could we take up the photos tomorrow? 

THE COURT: Give him a list before y ou leave what 

18 photos you want to get in. 

19 MR. KLEINER: They've already seen it. 

20 THE COURT: Give him a list . We'll do it tomorrow 

21 then. 

22 MR. KLEINER: Thanks, Judge. 

23 THE COURT: Give him a list tonight so they can look 

24 at it. We'l l tell the j ury --

25 MR. KLE I NER: What time you want us back tomorrow? 
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1 THE COURT: 9:30. 

2 (Proceedings concluded for the day.) 

3 * * * 
4 
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l St. v. Josh Pompey, 2-24-98 

2 

colloquy 

3 M 0 R N I N G S E S S I 0 N 

3 

4 (The following takes place outside the presence of the 

5 jury.) 

6 THE COURT: Okay. Why don't we take care of the 

7 photographs fi r st. Let's get that out of the way. 

8 MR. KLEINER: .Judge, I have Dr . Bing in my office. 

9 THE COURT: Let's see what ones we have in dispute. 

10 MR. KLEINER: I'm sorry, .Judge. I brought my file 

11 the oral argument. I was going to go back and get Dr. Bing 

12 because I thought he might have to testify to this. 

13 THE COURT: I thought we were going to do that with 

14 the jury. 

15 MR. KLEINER: I thought he was going to have to 

16 testify outside the presence of the jury if there were any 

17 questions about the photographs. I apologize , your Honor. I 

18 brought over the file for the oral argument. 

19 THE COURT: No problem. We'll take the various 

20 motions that are pending. I guess yours were filed first, 

21 weren't they, the State's? 

22 MS. PEIFFER: We don't have a motion pending. 

23 THE COURT: Your motion. 

24 MR . KLEINER: I have the EDTA mot i on. 

25 THE COURT: Okay. 

for 
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1 MR. KLEINER: Thank you, your Honor. I don't really 

2 know what to say, Judge, about what the Court should do from the 

3 standpoint of criminal justice system. As an advocate for Mr. 

4 Pompey, these results, your Honor, are extremely troubling. 

5 They were troubling in 1996. All of the reports which were 

6 known to all parties in the original trial, Judge, as well as at 

7 one point the Appellate Division and even the Supreme Court at 

8 one point deal with the original results that have been in 

9 everyone's possession now for approximately I think about a year 

10 and a half. 

11 Those results, your Honor, dealt with, as the Court 

12 knows, a question of whether under Kelly-Frye, Dr. Ballard and 

13 technically speaking Dr. Rieders were passing muster pursuant to 

14 that standard. 

15 It was the defense's position and it remains the 

16 defense's position that what we have here on the 1996 data from 

17 Dr. Ballard and the testimony of Dr. Rieders is we have what's 

18 known as bloodstain associated EDTA on pieces of physical 

19 evidence in this case. And those results are forty -- some of 

20 them are forty and fifty times higher than control specimens 

21 that were run on various pieces of evidence. 

22 In fact, I believe on the bra it may even be higher 

23 t han that . If I recall it may even have been in the seventies 

24 or eighty times higher. 

25 The State has argued that there are other explanations 
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1 for why we're finding EDTA in the bloodstained areas and not 

2 finding it with any level of uniformity on the unstained areas. 

3 They argue it's in the community, it's in shampoos, it's in hand 

4 lotions. I t' s in all sorts of things. And Dr. Ballard and Dr. 

5 Rieders has said yes, it is in all those things but why is it 

6 not in the unstained areas? There should be a uniformity across 

7 the board. 

8 What all of this really comes down to from the '96 

9 data, your Honor, is that it also comes from purple top samples 

10 and Mr. Pompey has samples taken from him with a very 

11 questionable chain of custody in this case based upon the 

12 testimony of Miss Koeppel, that there's a question of chain of 

13 custody, to say the least. 

14 And these are the results that indicate that yes, EDTA 

15 is in these things but it's also in the blood samples. It's 

16 also in the processed DNA samples that came back to the 

17 prosecution from the FBI as Dr. Ballard indica ted and has also 

18 been established through the chain of custody. 

19 It's an argument about opinion. It's always been an 

20 argument about opinion. And I don't understand why this 

21 evidence is being dealt with any differently than the evidence 

22 that we dealt with in the Harvey case or in other cases. I mean 

23 i n Hurd, in 1981, the Supreme Court of New Jersey so relaxed the 

24 Kelly-Frye s tandard that under certain conditions they'll allow 

25 in post-hypnotically refreshed testimony, which is not a tested 
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1 event. It's a novel scientific technique to say the least. And 

2 I'm going to be hold or I was told by the original trial Judge, 

3 not your Honor, that somehow Hurd is a better case for admission 

4 than a tremendous amount of accuracy in EDTA testing. 

5 

6 clear. 

And I have to say, Judge , that the case law is very 

This is an opinion argument. And opinions go to the 

7 jury. And what those opinions are can be dealt with, can be 

8 modified as I've argued in my brie f, can be dealt with under 

9 Rule 105, which is what Rule 105 is for. But those are 

10 arguments, your Honor, that are for the jury, not for any law 

11 finder, so to speak. And once we get to opinion, they have to 

12 battle it out in front of the jury and that's really been the 

13 defense's argument. 

14 We have the bra, the mattress and the car swabs from 

15 the original testing have extremely troubling results, and 

16 troubling is a very kind word for what's going on here, and 

17 there's other evidence in this case. I don't know what the 

18 Court 's feeling is on it. I don't know what the jury's feeling 

19 is on it but it's not like the defense is coming in here with 

20 one piece of evidence of potential evidence tampering and saying 

21 that's all we have . We are coming in with a litany, and I won't 

22 go over them from my brief, but I mean it's across the board. 

23 It 's not being done just by EDTA. It's being done by DNA. we 

24 saw some of i t yesterday. It's being done by results that make 

25 no sense on certai n pieces of evidence. It's being done by 
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l photographic evidence. It's being done by other pieces of 

2 evidence, that being the broken swabs where we still do not have 

3 in this trial real adequate testimony to tell us how that 

4 happened in this case. 

5 We have the vaginal, oral and anal swabs that appear 

6 magically eight and a half years later in the middle of trial, 

7 and on and on it goes. Fingerprint evidence that the defense 

8 believes is valuable evidence to this jury that never was 

9 admitted to by the State but the evidence is something the jury 

10 is going to have to deal with, whether Mr. Hoffman's print is in 

11 blood. 

12 And these are things that are corroborative of the 

13 EDTA results. This wasn't something that happened on a one time 

14 occasion, your Honor. This is just a small piece, very 

15 important piece, but a small piece in a transaction of events 

16 that are towards overzealousness, framing Josh Pompey to fit 

17 their case, which is what our case is all about. The jury has 

18 to f i gure that out for themselves. 

19 That's the '96 material. It's a very compact piece of 

20 material. I can't understand with two experts getting up in a 

21 Kelly Fry hearing for three weeks, who testified to the 

22 scientific validity of theirs results -- they used GC/MS, GC/MS 

23 MS. These a re the most advanced tests that can be run. We've 

24 been using GC/MS and othe r types of lesser tests and admitting 

25 them in these cour ts for many years. We've been convicting 
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1 defendants in drug cases for the last fifteen or twenty years at 

2 least on the reports of GC/MS results from the State Police. 

3 We've been convicting people on other types of evidence in these 

4 courts through the use of the GC/MS system which are beyond 

5 drugs. 

6 It's the best system. Dr. Rieders has called it the 

7 gold standard of testing. It's the most advanced testing. 

8 Their own expert, Dr. Hartman, who claimed in his rebuttal 

9 testimony that he wasn't even an expert in EDTA testimony and 

10 was admitted to testify even though he admitted he wasn't an 

11 expert in the issue, said in his own report before his testimony 

12 differed from his report in rebuttal that he found Dr. Ballard's 

13 testing to be state of the art. He disagreed with his opinion. 

14 He said there could be other reasons. All the three experts 

15 agreed there could be other scenarios. 

16 You now have really three experts who have talked 

17 about these results. All Hartman basically says is maybe 

18 there's a slight fluctuation and Harvey tells us, State v. 

19 Harvey tells us that in science there's always going to be 

20 detractors. There's always going to be arguments among experts 

21 but that's not the answer for admissibility. The question for 

22 admissibility is have we met our burden. And it shouldn't be 

23 gauged by how damaging it is to the State's case. It shouldn't 

24 be gauged by how prejudic ial it is. it shouldn ' t be gauged by 

25 somebody saying what are the ramifications of this. 
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1 This is extremely sensitive material and it could have 

2 an impact on the criminal justice system, either way that you 

3 rule. But those are not the standards that are announced in 

4 Kelly-Frye under 702 or under Harvey. We have a conflict among 

5 the experts and Harvey says that's something that has to be 

6 explained to the jury, that they have to fight it out. 

7 The worst part of this, your Honor, the worst part of 

8 this is what happened the next time. I came to the original 

9 trial Judge in the summer of 1996 and I came to him with these 

10 results, these preliminary EDTA results, and I said we've got a 

11 problem here. Don't give the evidence back to the prosecution. 

12 I believe that there's potential many tampering here. Give it 

13 to anybody. Keep it yourself. Give it to another county. Give 

14 it to the FBI. Give it to the Department of Justice. Give it 

15 to the Attorney General's Office. I begged for the trial judge 

16 to do that. I fought as hard as I could for the integrity of 

17 the evidence not only for my client but for the purposes of the 

18 jury being the ones that really own the evidence in a lot of 

19 respects. 

20 The Prosecutors are just custodians. I risked 

21 imprisonment at one point. The Judge said if it doesn't come 

22 back at a certain time we will not be able to tell you, counsel, 

23 from the de fendant. And I took that as a clear indication that 

24 .f 4- •-~-.,.. -··-- --~ T .. ._. """'Q V'IV.L Cll&U ~ had to L~tu~n Lh~ evi dence • But I fought as 

25 hard as I could. In fact, the State was so convinced of the 
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1 potential tampering that they went into my client's medical 

2 records and the transcripts speak for themselves where the State 

3 went in to try to determine if the defense had taken purple 

4 topped tubes from Mr. Pompey ourselves because of the results 

5 that were coming out. 

6 Of course we never did and that's what was indicated 

7 but that just shows you circumstantially how the State knew how 

8 damaging this evidence is. The record is replete in the summer 

9 of 1996 where the State says if they want to argue EDTA occurred 

10 in this case and they want to argue that's how his blood got 

11 there be our guest. Then they said well, we're arguing over the 

12 opinion. We're not arguing over his data. 

13 Then by the time he ended up in the Appellate Division 

14 seven months later with two rebuttal witnesses on their witness 

15 list, Robert Martz who has now been disgraced from 

16 investigations in the FBI, and another expert Dr. Hartman, they 

17 already had rebuttal witnesses on the witness list. We went 

18 through a six month trial and then they lowered the boom and 

19 said we don't want this coming in and the trial Judge affords 

20 them that opportunity and we ended up in the Appellate 

21 Division. 

22 What we have, your Honor, is -- that is the history of 

23 this case . And what happened then, Judge, is the unthinkable. 

24 That when you catch somebody based upon this data, you catch 

25 these people red-handed, not just eyewitness testimony I saw 
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1 somebody do it which always is open to interpretation whether 

2 the person has a motive to lie, we catch them scientifically and 

3 they do no testing to -- according to this they do no testing to 

4 say that Dr. Ballard is wrong, his results are wrong. They 

5 didn't do one test of the evidence to say, to contradict what we 

6 have. We have nothing today. Then we catch them and the 

7 original trial Judge says no, it's not coming in. 

8 It is the worst thing t hat could happen in our 

9 criminal justice system for that to have occurred because we met 

10 the standards, your Honor, but beyond that what was the message 

11 that we send? It's one thing to do something that's not right, 

12 that's unthinkable and not get caught. Then you always think if 

13 you do something, you don't get caught, you don't know 

14 ultimately what would happen if you did get caught. 

15 Then you get caught and the defense argued to the 

16 original trial Judge if you don't let this evidence in in some 

17 form it's going to happen again and somebody is going to say 

18 even if we get caught, your Honor, even if we get caught 

19 red-handed scientifically, we are going to be able to get away 

20 with it. We're going to be able to hide it. We're going to be 

21 able to have a jury not hear about it. We're going to be able 

22 to keep it our way. We're going to be able to put it under the 

23 r ug and s weep it under the rug. And that was the message that 

24 was sent. When that mess age was sent i t was heard loud and 

25 clear. It was hea rd loud and clear by whoever did this. 
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1 Defense didn't to this. No one ever argued that the 

2 defense did. What we have, your Honor, is the unthinkable. The 

3 unthinkable is that Dr. Ballard and Fred Rieders and Dr. Hartman 

4 went on and t o ld the whole world in a two and a half week Kelly 

5 Fry hearing, which I really don't think was a Kelly Fry 

6 hearing. I think that that hearing was about opini on and I 

7 ob j ected proba ly four hundred times in that Kelly Fry hearing. 

8 I don't remember how many times I was held in contempt. I can't 

9 even remember. But I do know this, that transcript is replete 

10 with opinion testimony. It had -- ninety percent of that 

11 hearing had nothing to do with scientific validity. 

12 And what happened, your Honor, is that by the end of 

13 that process, the whole world knew exactly what EDTA was, 

14 exactly how EDTA could be diluted. Exactly how evidence could 

15 be manufactured. The whole world knew, unfortunately, how to do 

16 it. That was the tradeoff, The press came in in the first 

17 trial and I asked Judge Parsons not to let the press in because 

18 I didn't want society at large to hear about this evidence. I 

19 asked him to seal the tapes. He didn't seal the tapes. So 

20 everybody had access to those tapes and the transcripts. 

21 And what happened? The experts explained exactly how 

22 EDTA could dilute itself, exactly how water could affect it. 

23 Exactly how other liquid solutions could affect it on physical 

24 evi dence . And then we d i d this. we knew and the State knew 

25 e xactly what kind of testing we want e d to do. Although we 
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1 didn't think we had to, we wanted to finish the issue and the 

2 issue was could the defense satisfy this standard that was put 

3 on us which was so far beyond Kelly-Frye, so far past Dalbert, 

4 so far past 702, that no one can meet this standard. 

5 We went out and utilized or attempted to utilize the 

6 work that Mark Taylor and Dr. Ballard had collaborated on with 
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7 Dr. DeForest. There was a three way run here, blind proficiency 

8 tests, spiked evidence samples that Mark Taylor worked on which 

9 he testified to in front of this jury, and Dr. Ballard was a 

10 part of that as were other people. And we had a method that we 

11 wanted to employ. And what we wanted to do was we wanted to 

12 take a piece of evidence, test it for EDTA, retain the DNA in 

13 the EDTA exact sample that went for EDTA testing and submit that 

14 sample for DNA. 

15 we had DNA on the car swabs not excluding Pompey. We 

16 had DNA on the bra not excluding Pompey and we had evidence on 

17 the mattress not excluding Pompey. But the first Judge put this 

18 impossible standard on us to say it's got to come from the same 

19 sample. They were separate sciences, they remain separate 

20 sciences. But in order to deal with that we knew there was 

21 technology there, we tried it. And what was the one thing that 

22 could ruin our testing? The one thing that could ruin our 

23 testing is the unthinkable and the unthinkable is, is to take 

24 something like the mattress, which was the only evidence that we 

25 had access to, although we asked for more, I remember my exact 
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1 words to your Honor, and the plea was if you give me nothing 

2 else, give me the mattress. 

3 And you gave it to me, Judge. But what you didn't 

4 expect to give to me was what the defense has referred to as a 

5 second round of the unthinkable. Sickening acts of taking a 

6 piece of physical evidence, submerging it in some sort of 

7 solution and t he EDTA spreads and now, your Honor, there's much 

8 more evidence of tampering in the second round and the State 

9 gets up in their brief and they call these outlandish. It's 

10 like the non denial denial from Watergate. 

11 They don't say it's untrue. They call it outlandish. 

12 We have photographic evidence coming out of the woodwork. We 

13 have Dr. Bing testifying that the sample has changed. He's 

14 identifying photographs that show the evidence has changed. 

15 We're not talking about cutouts from the evidence. We're 

16 talking about missing stains, stains that are obliterated. And 

17 what's the way that that happens? It happens when you put 

18 liqui d solution on a piece of evidence. The stains can 

19 disappear. We don't even know if that was blood. If it was 

20 something other than blood it would be very easy to disappear 

21 because blood sticks around harder than other pieces of 

22 evidence. 

23 What happens is we get these crazy results from EDTA. 

24 No one disput es, as I've seen there's nothing here to dispute 

25 these numbers. Hi s testing is the same --

14 
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1 MS. PEIFFER: I'd like to interpose an objection 

2 here. I have some data put on the desk today. How could we 

3 ever have a chance to dispute something we got last week? 

4 MR. KLEINER: Judge, if I could be given the 

5 opportunity. What we have here, your Honor, is we have results 

6 that show from an EDTA standpoint exactly what the visual 

7 evidence indica tes and the visual evidence shows us -- we don't 

8 need an EDTA test to see and Dr. Bing has made it very clear 

15 

9 that this piece of mattress has changed. Forget about the chain 

10 of custody violation. 

11 

12 

THE COURT: No. 

MR. KLEINER: Well, forget about the chain of custody 

13 violation where there's a cutout on the mattress where the State 

14 police went. The cut out is probably about two and a half 

15 inches by two and a half inches and the State Police has taken a 

16 half inch by a quarter of an inch. The china marker is 

17 obliterated. No one has explained what happened to it. There's 

18 nothi ng in this brief that explains what happened to it. 

19 There's nothing here. And then we get these visual pieces of 

20 evidence where Dr. Bing pulls back the mattress, shows the jury 

21 where there was a stain in '96. It's not there now. It's not a 

22 cutout. It's been obliterated. He attaches that to his report 

23 and he reports out the most unbelievable results in this case, 

24 which are tha following. 

25 We have a five hundred percent change in unstained 
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1 areas in 1996 versus unstained areas today. That's what 

2 basically, through these statistics that's basically what it 

3 indicates. We have a gross change through any statistics that 

4 Dr. Ballard used. These are well known statistics in the 

5 field. He has employed these stati stics. He's employed the 

6 graphs. 

7 The most damaging evidence to the State in this case 

8 is the differences between what t he unstained looked like in 

9 '96 and now what the unstained results are in 1997. 

10 For somebody to get up here and say well, you know, 

11 you didn't find this, you know, right away, Judge, we're not 

12 talking about eight and a half year old tampering. We're 
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13 talking about recent tampering. And if somebody is going to get 

14 a benefit out of newly discovered evidence it shouldn't be the 

15 State. It should be the defense. Because this isn't something 

16 that was at our disposal for eight and a half years. 

17 We asked not to try this case at the time that it was 

18 tried because we were doing this testing. This is the most 

19 complex issue that I've ever dealt with because we're dealing 

20 with DNA, EDTA and photographs. You're dealing with a total 

21 change in the evide nce which totally destroyed our opportunity 

22 to prove the first round of tampering. 

23 So we then take these samples and try to give us more 

24 information a bout the aecond ~ound uf tam~~ring which would be, 

25 in our opinion, i f the stains are missing visually, if the EDTA 
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1 has diluted itself in various pieces of evidence and changed 

2 from '96 to '97, it should make sense that there should be 

3 degradation in the DNA and we attached the DNA to this and the 

4 DNA results a r e consistent with the EDTA results. The '96 

5 samples on the mattress come up. The '97 samples, after the 

6 second round of a dilution process, have degraded to the point 
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7 where we can't even pick up the alleles. Any alleles we pick up 

8 we might pick up in one or two systems out of six between 

9 polymarker and DQ-Alpha. Again another piece of corroborative 

10 evidence in this case. 

11 Now, I don't know how the Court wants ultimately to 

12 deal with what you have here but I ask this Court in my brief to 

13 in some way find a way to allow in the results. 

14 This jury is a smart jury, Judge. You know the 

15 background of these people. They listen. They're attentive. 

16 Most of these people are very educated and these people are 

17 not -- you always underestimate jurors. I don't think this 

18 Court does but there's a lot of literature from various Law 

19 Review articles about the underestimation of jurors. They can 

20 handle this, Judge. They don't need Dr. Ballard to get up here 

21 and say there was tampering in this case. They don't need 

22 that. What they do need and what the criminal justice system 

23 needs is t he reporting out of some of these results, the 

24 original results on the mattress, the car swabs and the bra, and 

25 I offered this to the original trial Judge, I offered this to 
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1 anybody that would hear me from the judiciary standpoint. 

2 There are ways to allow that evidence in and to say 

3 that these are the results versus the unstained results and let 

4 the jury find out for themselves what they want to do about it. 

5 But, it doesn't have to take Dr. Ballard saying there 

6 was tampering in this case. The Rules of Evidence do allow 

7 experts to give an opinion on the ultimate issue but what the 

8 defense is concerned about today is that we are always being 
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9 precluded in the first trial from doing anything on experts, and 

10 what we're asking for today is merely to make sure that some of 

11 this evidence, in whatever form the Judge wants to let this in, 

12 comes in. And if the Court doesn't let in the new results 

13 because of the Court's procedural guidelines then so be it. 

14 It's my position that it's newly discovered. It's 

15 also my position we don't have a purple top problem anymore with 

16 the second round of reports. The defense isn't using these new 

17 reports to say this was tampering from a purple topped tube. 

18 The defense is using the new EDTA data to discuss a second round 

19 of tampering, EDTA original results versus EDTA results in 

20 1997. That doesn't even deal with the problem Judge Parsons 

21 has. You're dealing -- looking at this anew. You're the first 

22 one to see this. Judge Parsons has nothing to do with the new 

23 data in this case. I don't know what he would have done. But I 

24 can tell you this, your Honor, that the standard is less with 

25 the new data because we don't have the purple topped connection 
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1 problem that Judge Parsons indicated in his decision, over and 

2 over again about his problems with it. 

3 What we also have here, your Honor, is we have a body 

4 of information that indicates that there is clearly blood 

5 bloodstain associated EDTA and the State can bring forth any 
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6 expert it wants to bring forth their objections to these results 

7 and they can ba ttle it out in front of the jury, which is 

8 exactly where this issue should end up, but I have to tell your 

9 Honor that the difference between the last time and this time is 

10 that there is now visual evidence that this mattress above Dr. 

11 Bing's 4B cutting on section 35A is visually different than what 

12 it was, which is absolutely consistent with what the second 

13 report indicates. 

14 The other problem that the defense has always had in 

15 this particular case is the decision and the way that the 

16 original trial judge's decision was rendered. And I argued this 

17 as forcefully as I could to the Supreme Court without saying at 

18 any time to the Supreme Court about what I thought about the 

19 trial judge ' s handling of that issue. 

20 But I will state , as I did in my briefs to the Supreme 

21 Court, that when Judge Parsons, in his decision, criticized Dr. 

22 Ballard and put all sorts of graphs, and I guess they're called 

23 graphs or figures of little boxes of Ballard's testimony and 

24 then Judge Pa rsons says but he said this , a nd that shows that 

25 t his expert doesn't have credibili t y, first of all the 
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l credibility thing is not relevant to the issues that are at hand 

2 in my opinion in Kelly-Frye. 

3 But more important than that, my argument to the 

4 Supreme Court in brief was, you'll notice in those whenever the 

5 defense disagreed with what Judge Parsons said we went back to 

6 the transcripts. Judge Parsons said Dr. Ballard said something 

7 on a series of occasions and he never said them. He never said 

8 them in the transcripts. And if you notice from Judge Parsons' 

9 decision he never quoted the transcript. He never quoted the 

10 transcript because it wasn't there. And that's what's most 

11 troubling about a reliance on an original trial judge's 

12 decision. That's the problem. 

13 Your Honor is a free thinker, has a new trial on his 

14 hands and, your Honor, I can't imagine in a case like this with 

15 the stakes that are at hand today and in light of the State's 

16 brief where the State says these are outlandish allegations but 

17 they've had access to the pictures for a period of time. 

18 They've had them and I see nothing in here that indicates 

19 anything in the brief, even in writing that the State wants more 

20 time to assess the visual data. It's extremely compelling. 

21 But, Judge, I'm asking this Court to take a close look 

22 at 105 and in some way fashion a decision that does not have our 

23 experts potentially i nvading the province of the jury although I 

24 don't believe they ever wo uld, but if t here 's a concern there, 

25 to fashion a decision that balances the line between both sides 
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1 and says these are the results the defense has. This is EDTA in 

2 the community and where EDTA is found. It's found here. It's 

3 found there. It's found in purple top tubes. Here are our 

4 results. Limit me on time. Tell me I have two and a half or 

5 three hours of direct testimony after voir dire and I'll get 

6 these results in and I'll live by the time. 

7 This i s not going to be an undue consumption of time. 

8 You give me three hours after voir dire, I will get these 

9 results in and I will get them in very quickly and very easily. 

10 Whatever they want to do on cross they can do on cross. So 

11 undue consumption of time will no longer be a factor in this 

12 case after voir dire. I don't know how long the State would 

13 voir dire the expert but you have something also here, your 

14 Honor, it's very important. You now have separate reports 

15 running between '96 and '97 of the unthinkable act which is 

16 really the second act in '97 after the trial. If we don't let 

17 this evidence in in some form, Judge, we're talki ng about a 

18 State v . Kennedy, a State v. Bruzzesse situation. Those two 

19 cases send a very strong message to us. We will not shield 

20 lawlessness. we will not shield unlawful acts. We will not 

21 allow the criminal justice system to protect those who invade 

22 our public trust. 

23 And what's ha ppening, Judge, is if this doesn't come 

24 in then we're do ing exactly what the Appellat e Division never 

25 wanted us to do, which is to invade the province of the jury, to 
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1 send a message to law enforcement which is you can get caught 

2 once, you can get caught twice, you can keep getting caught even 

3 scientifically and we are going to keep it away from the jury. 

4 It sends a dangerous message and perhaps a 

5 longstanding devastating message to us, because we have the 

6 death penalty in this state. This person faced the death 

7 penalty at one time. This is the most dangerous of all things, 

8 to not let law enforcement know that if you did this, that you 

9 are going to have to face the jury and what you allegedly did is 

10 going to have to come out in front of the jury. 

11 If that mechanism is not employed in this case, your 

12 Honor, it is the most dangerous thing that can happen. And I'm 

13 only asking this Court to look at EDTA and imagine the State was 

14 offering the EDTA testimony in this case instead of it being the 

15 defense and how the court would fashion a ruling if they were 

16 offering this evidence because it shouldn't matter who is 

17 offering the evidence, your Honor. 

18 We have so relaxed Kelly-Frye that we're letting in 

19 statistics on mixtures in Harvey, dot intensity bands, post 

20 hypnotically refreshed testimony, vaginal samples that have been 

21 changed in testing to come up with results pursuant to, I 

22 believe, either the Spann case, and also the King case discusses 

23 this. We have a whole litany of cases Harvey talks about that 

24 clearly have relaxed the standard that this avidence io so fa~ 

25 beyond that. 
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1 The only thing I'll say about whether or not we passed 

2 the standard in Kelly-Frye is this. When we came back after the 

3 Appellate Division ordered a Kelly Fry hearing, and we came back 

4 to the Judge, we tri ed to tell Judge Parsons, it's on the 

5 transcripts, Judge, we've had experts like Dr. DeForest who have 

6 been precluded because they didn't say enough. Now we ha ve an 

7 expert who everybody is saying says too much . We can't win this 

8 way. We can't win that way. So we tried to strike a balance in 

9 court. And we asked Judge Parsons and said to him how about 

10 letting the testimony in without the opinion, the ultimate 

11 opinion. Let it in the way I've suggested to the Court today in 

12 some form and we can get this thing back up in front of the 

13 jury. 

14 And Judge Parsons offered it to the State and said 

15 what about that? We don't have to do this. I infer from that, 

16 Judge, he was ready to do it. He offered it to the State. The 

17 State declined. Then when we got back from the Appellate 

18 Division we weren't even going to put in the scientific validity 

19 of the tests because Judge Parsons from the transcript was 

20 surprised and said you have to go ahead with the voir dire now 

21 on the scientific validity because now the State is getting up 

22 today on the Kelly-Frye saying now they don't like the validity 

23 of the t est. 

Th~t was wll usad as a mechanism tu kevp t he t eatimony 

25 out . These were sc i entifically valid tes t s , your Honor . We 
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1 produced two witnesses. Dr. Rieders testified this evidence 

2 came in in Pennsylvania on postmortem samples, on EDTA testing. 

3 We used EDTA testing in the O.J. Simpson case in criminal and in 

4 civil. 

5 And let me tell you, Judge, the FBI's work on liquid 

6 chromatography on EDTA in the Simpson case, it pales in 

7 comparison to the work that we did. It pales. It was not even 

8 close to the accuracy of these results and the transcripts from 

9 the O.J. Simpson case, criminal and civil, point that out 

10 through the Prosecutor's cross-examination, that those liquid 

11 chromatography results were basically qualitative. They weren't 

12 quantitative. They just noted the presence of EDTA and the 

13 testimony came in through very similar Rules of Evidence that we 

14 have in California to New Jersey. If we're going to have this 

15 litany of material in front of your Honor, the Simpson case, the 

16 Pennsylvania case Dr. Rieders indicated in his testimony, Dr. 

17 Rieders assurances that we have a valid test here, it's 

18 scientifically significant, it's forensically significant 

19 between stained and unstained. We can produce Dr. Rieders again 

20 for the new round. He's backed us up again. He's testified for 

21 both sides over the course of a thirty or forty year career. 

22 The ultimate finding here, your Honor, is that there 

23 is just too much here not t o say that we didn't pass the 

24 standards cf the i nitial question of the valid ity of the test. 

25 Clearly this is beyond the kin of a lay person. It's clearly 
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1 helpful to the jury to understand. It's way past -- without an 

2 expert coming in on this I couldn't report out at least the 

3 reports but the results by themselves would tell the jury 

4 everything they need to hear and they'll know EDTA is in purple 

5 topped tubes. They've already heard it in this case through 

6 various witnesses. 

7 One more poi nt, Judge, and I'll be done. The last 

8 issue, Judge, deals with the Kelly-Frye hearing and what the 

9 State is really asking you to rely on which is Dr. Hartman. 

10 I've mentioned he indicated he wasn't an expert in EDTA testing 

11 but got qualified, but the worst part about that hearing, your 

12 Honor, was that they, the State, attempted, what they called an 

13 attempt, to quote unquote normalize the data where they take a 

14 sample cutting and they said if we make the sample cuttings 

15 unifo.r.m these are the real EDTA results and they took our 

25 

16 results and they took them down from fifty to one from unstained 

17 versus stained all the way down to four to one, five to one, six 

18 to one, seve n to one and then a funny thing happened. Dr. 

19 Ballard didn't get on the plane back to Texas. He came back on 

20 Monday to listen to this testimony and then when the numbers 

21 were crunched in front of Judge Parsons what did we find out? 

22 We found out Dr. Hartman, their so-called expert who's the one 

23 Judge Parsons relies on, turned out to blow the normalization in 

24 a death penalty case and then t he results came back even higher 

25 in certain circumstances through normalizing the data than they 
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1 did without normalizing the data. The numbers came back fifty 

2 to one, forty-seven to one, even higher. The testimony is clear 

3 on that. 

4 So what can you rely on? I think what you have to 

5 rely on, your Honor, in this case is your experience that you 

6 know, Judge, that this case is one in ten thousand. 

7 It may neve happen again but we have to make sure 

8 that it never happens again. And this is that one case. I'm 

9 asking your Honor to use all your experience and find away to 

10 deal with all these competing issues and serve this case and 

11 serve a reminder to the rest of the cases that no one is going 

12 to stop a jury from getting evidence if you to something like 

13 this. Thank you. 

14 THE COURT: Mr. Santulli. 

15 MR. SANTULLI: Yes, Judge. I'm going to try and be 

16 short because I'm going to rely prJ ~ily on our paperwork dated 

17 February 20, 1998. 

18 To get some of the initial arguments out of the way, 

19 first of all, the timing of all this is an important aspect. 

20 The Court made sure there were certain orders in effect to get 

21 this trial moving back last fall. Court orders were in effect. 

22 The defense was aware of them and basically we did not get any 

23 of the new materials until just recently. In fact we got them 

24 February 18th. Clearly well after the State has rested in this 

25 case, clearly toward the end of the defense's case. 
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1 We got the raw data which I don't think is complete 

2 but I just got it this morning so I can't honestly look through 

3 it very quickly without an expert looking at it. There appears 

4 to be no notes attached to it. There were just chromatograph 

5 readings basically is what we got today and today is February 

6 24, 1998, obviously. 

7 Also, Judge, clearly there would be prejudice to the 

8 State if this was allowed at this late hour. And finally, and 

9 most importantly, there appears to be no new change in the 

10 arguments of the defense vis-a-vis new results versus the old 

11 results and I'm just going to take a few moments to talk about 

12 it. I'm not going to get into all the technical testimony 

13 however one thing about the mattress is clear. Defense is 

14 claiming that the State somehow tampered with it, that they 
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15 tested it and then, in the meantime, after the first trial, they 

16 unt ampered it by taking out blood which is clearly a ridiculous 

17 argument and the fact they get all these inconsistent readings 

18 off of the mattress sample shows, and demonstrates the 

19 unreliability of the technology that they rely on. 

20 Now, I'm not talking about the gas chromatograph mass 

21 spec technology. That's been around for a while but when they 

22 utilize it to try to tie EDTA to a specific sample and to 

23 specific blood f rom a purple topped tube it's untenable and 

24 t hat's what the Frye hearing wa all about. Mr. Kleiner 

25 neglects to point out most of the high, wha t we call high and we 
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1 call trace amounts, amounts of EDTA from a sample came from 

2 victim's blood when the DNA tests were analyzed and the issue is 

3 how can you have tampering now with the victim's blood on items 

4 of mattresses and bras, et cetera, found in the victims' 

5 apartment? It's absurd. 

6 And when we had a seven day Frye hearing as ordered by 

7 the Appellate Division, every aspect of the technology as it 

8 related to this issue, not the technology of mass spec or gas 

9 chromatograph but as it relates to methodology of finding out 

10 whether you can make a linkage between EDTA laced blood and a 

11 physical sample that was tested, it was found wanting every 

12 time. 

13 It was noted that sixty-five thousand nanograms of 

14 EDTA would likely be in a representative sample of one drop of 

15 blood. One-tenth of a drop of blood would have six thousand 

16 five hundred nanograms of EDTA. We're getting nowhere near 

17 those amounts in this case. And again it shows what was 

18 testified to in the Frye hearing, the ubiquitous nature of 

19 EDTA. 

20 Basically there's been no linkage based upon the 

21 methodology used by the de f ense to any of the evidence with any 

22 tamperi ng. 

23 When Dr . Ballard t estified his results were so 

24 inconsistent that f r om sample to sample he woul d get EDTA 

25 sometimes in unstained areas larger than in s tained area. There 
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1 was no methodology that was acceptable in a scientific vein. 

2 And what was the outcome of, I believe, the Frye 

3 hearing was that the scientists on the defense were basically 

4 experimenting on the fly. They were coming up with a theory and 

5 then trying to come up with scientific tests to try and prove it 

6 and that is what was mostly unreliable about it because they 

7 kept on changing methodologies as different aspects of the case 

8 were proven by the State to be nonexistent. 

9 The technology they use or the methodology they use 

10 changed from round to round because of the flaws that we pointed 

11 out each time. 

12 At one point the State pointed out that the only way 

13 again for EDTA to be on a particular sample would be it would 

14 have to be in a certain concentration. They came up with a 

15 counter theory, what's been happening throughout this case. 

16 Whenever the State disproves something they come up with a 

17 counter theory somehow the investigators somehow tried to 

18 separate the white blood cells from the red blood cells in order 

19 to account for the low levels of EDTA. 

20 The numbers that are in the reports from the defense 

21 all are trace amounts. When you're talking about nanograms 

22 you're talking about billionths of a gram. Although a ten to an 

23 eighty ratio is eight to one , it sounds high, you're still 

24 talking about trace amounts. That was r~cognlzed by all th~ 

25 experts that were talking about very low levels. EDTA is 
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1 ubiquitous. Under Harvey which Mr. Kleiner has mentioned time 

2 and time again, the Frye standard was still espoused as being 

3 what the New Jersey courts follow and basically the Frye 
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4 standard was applied in this case and the results were that the 

5 testing by the defense was not found to have passed muster using 

6 that standard. 

7 I won't go through all the details of the testing and 

8 the State's arguments. But it's clear that for the testing to 

9 be allowed into a court case it has to be reliable and it has to 

10 be generally considered to be reliable within the scientific 

11 community. That was not proven. That's what Judge Parsons 

12 ruled. There's nothing in the new testing that would make that 

13 decision go away. Thank you. 

14 MR. KLEINER: Judge, I have one point. The defense 

15 clearly disagrees with the State on the three proper pieces of 

16 evidence, the bra, the mattress and the car swabs. There is a 

17 mixture on the mattress that does not exclude Josh Pompey. It 

18 clearly, from the original testing of EDTA, the samples that 

19 were run from DNA are not the same exact samples from the same 

20 exact spot where either victim's blood is found or mixtures are 

21 found or Josh Pompey is found in a mixture. They are always 

22 different samples which is why we had come back to your Honor to 

23 try to deal with what we cal l this impossible standard of making 

24 separata scianco aa part of unu c onnuctiun. 

25 But the bra has Pompey and a mixtur e without being 
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1 excluded and we found heavy amounts what we call versus 

2 unstained results on the bra which is what Dr. Ballard reported 

3 out. The mattress sections have Pompey and a mixture. We have 

4 areas on the mattress that caused Dr. Ballard to render an 

5 opinion this was blood stained associated EDTA and did not come 

6 from the environment. And then we have the car swabs which is 

7 the most striking example of how the State is wrong. 

8 These are mixtures from polymarker to DO-Alpha to 

9 RFLP. Josh Pompey is not excluded. He's the major 

10 contributor. Funny how that turns out. There are all sorts of 

11 scenarios, as your Honor picked up yesterday, but one of those 

12 scenarios is some evidence gets on their real and some evidence 

13 gets on there later. To argue that Josh Pompey is not on a 
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14 piece of evidence like the car swabs really is not right because 

15 of all the results from two experts, one from the defense and 

16 one from the State. So that's clearly wrong. 

17 However, Judge, one thing no one has ever dealt with 

18 is Dr. Ballard dealt with the bra. He dealt with the bra and he 

19 ran an experiment. He put in thousands and thousands of amounts 

20 of EDTA. Enough for, I don't remember, ten thousand purple top 

21 tube amounts of solution, powdered EDTA. He put it into the 

22 washing machine. His reports from '97 indicate that and what 

23 did he find? He found picograms in the trillionths of grams in 

24 a basically uniform fashion. 

25 If it had come from the State scenario, that being 
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1 like the bra was washed so now the State comes back in the 

2 Kelly-Frye and says maybe it's a cleaning solution, maybe it's 

3 hand lotion or something like that. So that one went out the 

4 window. 

5 Then I asked you, Judge 

6 THE COURT: Washing one item is a scientific test? 
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7 

8 

9 

MR. KLEINER : Well, I'm only say that the report shows -

THE COURT: Science is not one time. 

MR. KLEINER: I understand, Judge. I understand there 

10 are always going to be detractors from whatever the expert says 

11 and going to say you should have run it ten times than one time. 

12 THE COURT: Like fingerprints. I'm sure in 1880 

13 someone said let's see if it really works. Now people accept 

14 it. As you go along science accepts it. But no scientific test 

15 is run do it one time, see what happens. 

16 MR. KLEINER: That test was run more than once, your 

17 Honor. 

18 

That was not just one test as the report indic ates. 

Then take the mattress. This is one of the biggest 

19 arguments the defense had. We had seven nanograms in 1996 

20 basically on unstained pieces seve n, ten, twelve and we're 

21 getting three forty-four on another section in a bloodstained 

22 area. 

23 I ask you if the EDTA didn't come from the 

24 manufacturing proces s on the foam nobody is goi ng to throw a 

25 mattr ess into the washing machine. Nobody i s going to be able 
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1 to get down into the foam and put hand lotion down there or 

2 shampoo or food additives. You have to have an unbelievable 

3 explanation for that. That was the biggest reason why these 

4 other things that are in society could not explain the mattress 

5 foam scenario. 
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6 And the evidence on the mattress foam, Judge, see what 

7 Dr. Bing saw yesterday. It is open to interpretation, but there 

8 are some very troubling visuals on that evidence that I think is 

9 corroborative of these results. 

10 THE COURT: All these latex gloves they handle maybe 

11 has EDTA. I don't know. It was handled at least twenty times 

12 here by latex glove people . Every time you see a little powder 

13 jump out. I don't know what's in the powder. 

14 MR. KLEINER: There was testimony on that from my 

15 experts. They didn't attribute it to that. There was testimony 

16 on that. And I understand there are a lot of things in the 

17 community but these are all things I believe for the j ury to 

18 determine not the person who is -- not for the State, not for 

19 the defense. If the court is satisfied in a Kelly-Frye this 

20 should come in it is for the Court to determine not us. 

21 MR. SANTULLI: I believe the nanograms was never 

22 attributed to any particular person. It was not attributed to 

23 Josh Pompey. How can you make a linkage with Josh Pompey's 

24 blood if they never cross-tested and made that linkage? 

25 THE COURT: This is a motion by defendant concerning 
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1 Dr. Ballard being permitted to testify concerning EDTA testing 

2 he did. I guess he called it the fourth round analysis although 

3 I believe there are five series of tests as I read the 

4 material. 

5 In regard thereto, Judge Parsons rendered a decision 

6 April 10, 1997 after a hearing that went on from March 27 

7 through April 7th in which he did not allow Dr. Ballard to 

8 testify. I think I made it very clear bef ore the start of this 

9 trial I was not goi ng to change that decision barring something 

10 new coming up. I also think I made it very clear I did not 

11 intend to have this case being tried by having expert reports 

12 being dropped by anybody during the course of the trial. 

13 I know Dr. Bing gave a report that was a little bit 

14 late but it was not significantly late. The Court allowed him 

15 to testify with it because it was there, enough time to be dealt 

16 with . 

17 In this regard the report of Dr. Ballard, the new 

18 report is dat ed February 9, 1998, just as the State is finishing 

19 up its case and we're getting into the defense of the matter. 

20 It makes some very outrageous charges basically of tampering 

21 with the evidence. Somebody wet it, squeezed it to change the 

22 EDTA findings. Basically that's the report. 

23 My firs t c oncern in this matter was, was this really a 

24 report designed to be met at tria l and to deal with the issues 

25 at trial. 
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1 First thing that struck me in reading it, it doesn't 

2 tell me when he receive the samples. I look at some of his old 

3 reports when he would tell us when he received the reports. The 

4 report dated July 17, 1996 he received those samples on June 22, 

5 1996 to let us know. 

6 There's another report August 9, 1996, which was a 

7 follow-up. Again he cites the date he received the sample. 

8 My concern with this, we really did not give the 

9 doctor the opportunity to deal with the issues but then Dr. 

10 Bing, when he was in the middle of testifying, his report tells 

11 me when he received it from Dr. Ballard which is December 4, 

12 1997 he received a package from Dr. Ballard. That means Dr. 

13 Ballard has been sitting on this from December 4, minimum, 

14 through February 9th. Why would Dr. Ballard wait until the 

15 State's case is over to put a report like this in and send it 

16 on? 

17 I have to say that this was not a good faith effort to 

18 present the issues to the jury in this case but rather to create 

19 an issue knowing there would be no time for it to be met, no 

20 ability to deal with it and to go into the testing. We all know 

21 these materials were at the latest in September but my 

22 recollection it was done in August. So, therefore, he had from 

23 August to December to examine this material. He doesn't tell us 

24 when it was sent by Dr. DeForest . But somewhere I would assume 

25 Dr. DeForest sat on it for months to get his report out. 
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1 I can't even find there's a good faith effort by Dr. 

2 Ballard to present this issue to the jury but rather an effort 

3 to obfuscate, to delay, to confuse. I don't find -- did not 

4 find the same with Dr. Bing. His report was a day or two late. 

5 That's de minimus. And I think he made a good faith effort in 

6 regard to the material to deal with it. 
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7 I can't find that to Or. Ballard in this case. I also 

8 think the very fact he doesn't want to tel l me what date he 

9 received the evidence shows that and he has done so in other 

10 reports. Dr. Bing has always had the date he received the 

11 evidence, as he has testified documents, very carefully, very 

12 important to him, and to everybody else. 

13 I see no reason to change Judge Parsons' opinion. I 

14 think the new report doesn't deal with anything dealing with the 

15 guilt or innocence of the defendant. It's an allegation now by 

16 Dr. Ballard somebody has done something to it and that now he 

17 can't find the same results. Of course he's testing different 

18 pieces of the article so what that has to do with the same 

19 pieces I don't know, but as I said I don't think he's made a 

20 good faith effort to provide a timely report to the Court or to 

21 counsel but it was rather a n attempt to put a report in that he 

22 knew could never be met. He had no intention to give the State 

23 a fair opportunity t o meet this report. 

24 As I said , he must have known those Lesults Dwcellber 

25 9th. He didn't do anything about it until February 9th. At 
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1 that time the State's case was over. A new issue to be tossed 

2 in by him after the issue had not only been met in opening 

3 statements, met by the State putting all their witnesses 
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4 forward. Now they - - I don't think it was done in good faith on 

5 his part. 

6 So, therefore, the Court denies the motion and it also 

7 relies upon Judge Parsons' decision as to the scientific 

8 reliability of it, that this may be an are a ten years from now 

9 may be accepted. J ust like if someone tried to testify in 1985 

10 about DNA he'd be the only scientist in the world working on 

11 it. Apparently Dr. Ballard is the only scientist working on 

12 EDTA at this time. As I said, the scientific reliability of 

13 putting a T-shirt in a washing machine, see what the result is. 

14 Maybe if you used Tide instead of All or Arm & Hammer you'd get 

15 different results too depending upon what's in each product. 

16 So I certainly don't think, and I agree with Judge 

17 Parsons, the science is not there yet. Maybe it will get 

18 there . I don't know. But it's not there now in regard to EDTA 

19 and how it's distributed, what effect things have on it. 

20 For the reasons expressed by Judge Parsons as well as 

21 my reason I don't think the February 9 report was a good faith 

22 effort to get this issue before the jury in this trial but 

23 taking t he extreme delay and supposedly a very important matter, 

24 ! think it's bad fa i th. rt•s nut fal~ly presenting the issue 

25 unti l after he knows there's nobody who can deal with it because 
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1 there's no way anyone will have the months he had. 

2 I assume he probably got it in September. Took Dr. 

3 DeForest two weeks to get it to him. He had it in September. He 

4 had it six months before he gets his report out. This trial is 

5 going to end shortly. There's no one someone can respond to 

6 even look at it. For those reasons the Court denies the 

7 application. 

8 MR. KLEINER: Judge I assume the Court will deny a 

9 stay and sign an order indicating such? 

10 THE COURT: I'll deny a stay and sign an order. 

11 MR. SANTULLI: One other thing, on February 7, 1998 I 

12 made a motion in limine as to Dr. DeForest. 

13 

14 State. 

15 

THE COURT: You said there was no more motions by the 

MR. SANTULLI: I didn't realize you were asking that 

16 specific question as to that. Again I don't know --

17 

18 

MR. KLEINER: Judge 

MR. SANTULLI: I don't know if that's what Mr. Kleiner 

19 was prepared to argue. 

20 MR. KLEINER: I wasn't prepared to argue that today. 

21 I wanted to deal with the EDTA issue. Tomorrow I may ask for 

22 very brief argument for Friday. 

23 THE COURT: We'll do it on Friday then. 

24 ~.R. KLEINER: Thank yo , Judge. Judge, should I -- I 

25 don't know what you want me to do with Dr. Bing. I have these 
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1 photographs. Want me to go back to my photographs, get them, 

2 bring Dr. Bing back? 

3 THE COURT: Yes. Let's get that resolved. One 

4 o'clock we'll get him on, stipulate to the pictures, indicate X 

5 number of them. The jury won't believe it but maybe we're doing 

6 it to expedite the trial. 

7 MR. KLEINER: Judge, I just wanted to inform the 

8 Court, as defense had indicated my compute r expert is the next 

9 witness. I know we 're going to get Dr. Bing out of the way 

10 today. 

11 

12 

THE COURT: Sure. Twenty minutes. 

MR. KLEINER: I don't know how long I know he 

13 hasn't gotten to DNA yet but my situation is the following. Mr. 

14 Morgan is available first thing tomorrow morning. He's in 

15 Atlanta tonight. He's coming back tonight. There's a process 

16 that happened in the first trial which is that there's computer 

17 equipment that comes into the courtroom. I have peopl e who are 

18 going to bring that over like they did last time. What I'm 

19 asking the Court to do is tomorrow morning when Mr. Morgan 

20 testifies to perhaps ask the jury to come in around 9:15. It's 

21 going to take us about twenty minutes to a half an hour --

22 THE COURT: we can open the courtroom eight o'clock. 

23 

2 4 early. 

25 

MR. KLE INER: I don't know that I can get it over that 

THE COURT: If you can do that. 
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1 MR. KLEINER: I'll make a call. I'll make a call and 

2 see if I can get them 

3 

4 

THE COURT: We're breaking early on Wednesday. 

MR. KLEINER : Because of the cost of the equipment, 

5 the people rent the equipment to us are the ones that wheel it 
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6 over. They're wheeling it over from the PD's office. I have to 

7 ask them when they can have there personnel here. It's such 

8 expensive equipment - -

9 

10 

11 

12 

13 

14 over. 

THE COURT: Is it over there now? 

MR. KLEINER: Yes. 

THE COURT: Bring it in tonight. 

MR. KLEINER: I'll call them. 

THE COURT: We'll open at 7:30 if you want to bring it 

15 MR. KLEINER: Let me call them and see when the 

16 earl iest they can do it. 

17 THE COURT: I'd like not to lose time on it if we can 

18 help it. How many witnesses you have after Mr. Morgan? 

19 MR. KLEINER: Unless the Appellate Division disagrees 

20 with your Honor, in some form I don 't believe I'm going to be 

21 calling Dr. Wulach. I don' t see the purpose of doing that based 

22 upon what we have. The only other witnes ses other than Mr. 

23 Morgan are the three people remaining from the Fields Laboratory 

24 and one person from t he Adult Educ ation Learning Ce nter. Those 

25 are ten minute witnesses. Mr. Morgan last time took many days 
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1 but I noticed the computer equipment that we have is three or 

2 four times as fast in getting the images up. Instead of Mr. 

3 Morgan taking three or four days I think if the Appellate 

4 Division agrees with your Honor and doesn't take cert I think 

5 there's a chance with everything going on, I think that we the 

6 beginning of next week we'll be summing up. 

7 

8 

THE COURT: We have to have a charge conference. 

MR. KLEINER: I'm just saying I think if Dr. Ballard 

9 is not permitted to testify by the beginning of next week this 

10 is going to wrap up from my standpoint. 
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11 

12 

13 

THE COURT: The State doesn't have extensive rebuttal? 

MR. SANTULLI: We might have one or two . 

THE COURT: Not long ones? They won ' t be long 

14 witnesses? 

15 

16 

17 

18 

19 

20 

21 

MR. SANTULLI: No. 

THE COURT: Then we should figure Morgan -- how much 

time did it take last time? Four days? 

MR . KLEINER: It's not going take that long this time. 

THE COURT: We should be done with him on Monday. 

MR. KLEINER: we have a short day tomorrow because 

we're leaving a little earl y but I think there's a good chance 

22 come the close of business Thursday the only witnesses I might 

23 have to put on, I may switch the order to try to get some people 

24 i n tomorrow morning , get them out of the way s o Morgan would be 

25 l ast if Dr. Ballard - - the order stays in e f f ect ther e' s a good 
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1 chance if Morgan spills into Monday it will be a small amount of 

2 testimony. 

3 THE COURT: All right. 

4 

5 

MR. KLEINER: Thank you, your Honor. 

THE COURT: The only other thing we might consider 

6 then is to have the conferences, charge conferences with 

7 questions -- if the only thing you have left is those witnesses 

8 at the Fields Lab, to take Monday as a day and finish the 

9 witnesses and go right into summations on Tuesday. 

10 MR. KLEINER: Do summations assuming we were to 

11 finish early on Monday you would want to sum up when? 

12 THE COURT: What I'm saying is get rid of our problems 

13 on Monday morning. Have the jury have the day off. Some only 

14 get paid for the days -- certain number of days. 

15 MR. SANTULLI: we have to go over the evidence. 

16 THE COURT: Go over the evidence on Monday, the charge 

17 conference. Tuesday finish that witness up. We'll have all 

18 that out of the way. They're not going to have a major impact 

19 on the charge. 

20 MR. KLEINER: No. If Morgan spilled over --

21 

22 

THE COURT: If Mor gan is done on Thursday. 

MR. KLEINER: Even if he slightly spilled into another 

23 day and I have the others you think what you might want to do is 

24 get rid of our legal arguments on Monday and then Tuesday finish 

25 up with whatever is left? 
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1 THE COURT: Right. Then go right into summation and 

2 charge. The only question I have is how long are summations 

3 going to be? 

4 MR. KLEINER : I think a lot of that depends on what 

5 the Appellate Division does for me. 

6 THE COURT: Assuming --

7 MR. KLEINER: I don't think it will take as long as 

8 last time because I think I know the case better than last time. 

9 THE COURT: How long do you think it will take? 

10 MR. KLEINER: I would hope it would take less than 

11 three hours. I would hope that. I would very much hope that 

12 for me on my side. 

13 

14 

THE COURT: How long is yours going to be? 

MR. SANTULLI: About the same. 

15 THE COURT: We can get that in one day if we get 

16 started on time. 

17 I'd like to. Time wise it may not work out . 

18 MR . KLEINER: The only problem when there's a break we 

19 get to a point -- it would be great if I could do it all before 

20 the jury would take its morning break. I don't know if I can. 

21 THE COURT: You can't get done before the morning 

22 break. My thought would be you get the morning. They get the 

23 afternoon. 

24 MR. KLEINER: I think t hat's my hope, J udge. The 

25 other problem is if I sum up on one day and t he State goes in 
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1 the afternoon 

2 THE COURT: I agree with you with that. I don't think 

3 they should have a right to start in the afternoon and the next 

4 day finish up. 

5 MR. KLEINER: If I go too long on Monday they come 

6 back the next day? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

there's a 

need some 

client's 

MR. SANTULLI: One of the things that may happen, if 

lunchtime in between there's no problem. We would 

time to set up some things. 

MS. PEIFFER: What time you want us back now? 

THE COURT: One o'clock. 

MR. KLEINER: Should I --

THE COURT: Come back quarter to one. You waive your 

appearance in case there's a problem with the jury? 

MR. KLEINER: Yes. 

THE COURT: Just for the photographs? 

MR. KLEINER: Yes. I have no problem. 

THE COURT: See you back quarter to. 

(Luncheon recess taken.) 

A F T E R N 0 0 N S E S S I 0 N 

21 (The following is heard outside the presence of the 

22 jury.) 

23 THE COURT: Mr. Kleiner, do you have the photographs 

24 ycu wantedi 

25 MR. KLEINER: Yes, sir. I marked them. I have 
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1 indicated the markings yesterday. There are a total of -- I 

2 don't know if we have them down from yesterday. You want me to 

3 relist it them? 

4 Your Honor, they have all photographs of the knife 

5 taken by Dr. DeForest on 3-22-96. They are all marked as D-564, 

6 565, 566, 567, 569, 570 and D-640. Those are all the pictures 

7 of S-28 and 29. 

8 MS. PEIFFER: There was an addi t ional one yesterday. 

9 MR. KLEINER: 67. There's a 67. 

10 MS. PEIFFER: There was D-646 yesterday. I don't know 

11 if you changed your mind. 

12 MR. KLEINER: Yes, Judqe. There is a D-646. There's 

13 a total of eiqht. 

14 THE COURT: Any objections to those? 

15 MS. PEIFFER: As lonq as Dr. Bing says he saw them and 

16 saw the knife and this depicts it, the condition it was in, the 

17 State has no objection nor any cross. 

18 THE COURT: Okay. 

19 MR. KLEINER: The other one was previously identified 

20 by Dr. Binq. That was the blowup, D-40A. I don't believe 

21 that's an issue because I had him identify it when he caae in. 

22 

23 

., A ..... 
25 

THE COURT: There was one you put other photos on. 

MR. KLE INER: D-40A was the blowup of the smaller one • 

THE COURT : Oh. The work material 

MR. KLEINER: D- 40A it is. 
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THE COURT: Any objection to it? 

MR. SANTULLI: No. 

MR. KLEINER: The other one, your Honor, was one that 
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4 was not shown -- I would of but I'm trying to speed it up, would 

5 be -- I don't believe it has a specific marking on the back. I 

6 could mark this just to be safe as D-40E just in case there's 

7 anything in front of i t . For the record, your Honor, this - -

8 THE COURT: You have four you're showing and a fifth 

9 that's covered up. Are you o f fering all five? 

10 MR. KLEINER: This was used in summation in the first 

11 trial and was testified to in the first trial by Dr. Bing. 

12 These two pictures would not need to be identified by Dr. Bing. 

13 They've already been identified by the State as the back and 

14 front of right hand of Josh Pompey. These five photographs, 

15 four photographs all depict the right glove and the first hole 

16 in the fingertip of the index finger. These were identified by 

17 Dr. Bing in the first trial and were submitted to the jury. 

18 MR . SANTULLI: Judge, I don't know if Dr. Bing can 

19 testify to these. If he was present when they were taken I 

20 don't have a problem but since there's been a lot of witnesses 

21 

22 

MR. KLEINER: These are all taken 3-22-96. 

THE COURT: The two hand ones really are not part of 

23 that exhi bit. 

24 MR. KLEINER: They're only for summat ion . These were 

25 already identified by the State. These are t he four that were 
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1 taken by Dr. DeForest. 

2 THE COURT: We only have E. You have four different 

3 photographs. 

4 MR. KLEINER : I marked the whole thing as D-40E. 

5 THE COURT: I know but you attached two other photos 

6 to it. 

7 

8 

MR. SANTULLI: These two would have to be covered up. 

MR. KLEINER: I didn't show these to Dr. Bing in front 

9 of the jury. I would use this for summation. 

10 THE COURT: What are the ones on top? I'm not even 

11 sure what they are. 

12 MR. KLEINER: The first whole fingertip of the index 

13 finger of the right glove. It's a blowup -- it's not a blowup 

14 of the index finger. This is exactly what Dr. DeForest 

15 photographed at his off ice and videotaped to cover this actual 

16 run of photographs. They're all taken 3-22-96. 

17 

18 

MR. SANTULLI: It's a blowup. 

THE COURT: It's a blowup. It has to be. Look at the 

19 glove down at the bottom unless that's out of perception. That 

20 fingertip doesn't match that fingertip. 

21 MR. KLEINER: The scale is right here. He may of, 

22 when he took the photograph he zoomed in on the picture. This 

23 is not a blowup o f a negative. The negative itself depicts 

24 this. This is a zoom-in shot. 

25 THE COURT: Okay. It makes it look larger than it is . 
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1 MR. KLEINER: The scale is right here. 

2 THE COURT: I never saw anything like that before. I 

3 don't know what the scale is. 

4 

5 

MR. KLEINER: This was admitted at the first trial. 

THE COURT: I can't tell if it's a picture -- in my 

6 mind it's not as clear as a picture of the finger as such being 

7 an accurate representation of real to life. 

8 MR. SANTULLI: The problem is 

9 THE COURT: I think -- I have trouble understanding 

10 the three upper ones. I thought they were the glove inside out 

11 or something. 
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12 MR. KLEINER: Judge, this is inside out. This shot is 

13 of the fingertip inside out. Yes. I know that. Absolutely. 

14 THE COURT: I think the doctor should say it too. I 

15 don ' t think the jury no problem with it. Cover the other 

16 fingers up. We'll tell them that's there for other purposes. I 

17 see no problem with them getting in if he tells us he ' s familiar 

18 with it and tells us what they represent. 

19 MR. KLEINER: Judge, this I marked as D-40F. In the 

20 summation exhi bit the only addition would be the picture of Josh 

21 Pompey's palm and pinkie a r ea taken by the prosecution and in 

22 the exhibit shown to the jury on summation the only addition was 

23 a shot by the prosecuti on of Josh Pompey's hand. 

24 THE COURT : Those knive s on the right --

25 MR. KLEINER: Close- ups of the kni f e on the left and 
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1 the right. Close-ups of the knife on the left and right on the 

2 bottom. The left glove, palmar surface, here on the left. 

3 

4 

THE COURT: Is that the left glove or right glove? 

MR. KLEINER : Left glove. You can tell by 11-2, 11-3 

5 and 11-4 are the three cuttings by the FBI your Honor heard 

6 about in the testimony. Also the numbers here. Number 109, 

7 which is the State Pol i ce number and Qll is all depicted here. 

8 That's all the left glove. This again is the glove inside out. 

9 We know that from the testimony, your Honor, because on the 

10 inside flap of the left glove we have the label which I 

11 cross-examined Miss Mancilla on and the same is true here. It 

12 just depicts the areas of the glove from the inside out. 

13 Again, all photographs by Dr. DeForest, 3-22-96, and 

14 all these were admitted in the first trial. 

THE COURT: Mr. Santulli. 
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15 

16 MR. SANTULLI: Well, they have to be identified. They 

17 have to be authenticated. 

18 

19 

THE COURT: You want to do that now? 

MR. KLEINER: The only thing I could say, dealing with 

20 these --

21 THE COURT: It saves time. 

22 MR. KLEINER: Dealing with these last two, the right 

23 glove s hot and the l eft glove shot, if they're going to want 

24 testimony I'm going t o need the two gloves to be up here. I 

25 don't know if they are her e. If they are here certainly I would 
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1 have to show them to Dr. Bing, have him find the Aris label, 

2 have him pull out the first fingertip of the right glove and 

3 identify it. 

so 

4 THE COURT : He doesn't need the glove to say he's seen 

5 those photos. 

6 MR. KLEINER: Basically the situation is if Dr. 

7 DeForest had been admitted to testify in the first trial, he 

8 would have identified all of these. It wa s the preclusion of 

9 Dr. DeForest that c aused the defense to have to get these in 

10 through Dr. Bing. 

11 MR. SANTULLI: I have no problem having them 

12 identified by Dr. Bing. But Dr. DeForest wasn't precluded from 

13 testifying about the photographs. 

14 THE COURT: I understand that. He didn't feel like 

15 paying him to come for that. I don't blame him for that. You 

16 can put Dr. Bing on the stand. He can identify them. I'll just 

17 tell t he jury we'll let Mr. Kleiner hold them up and s ay they've 

18 been marked in your absence. 

19 MR. KLEINER: These can be identified by Dr. Bing. 

20 These are photographs he took of the shi r t . So those are easy. 

21 And for the record, your Honor, these had markings at one time. 

22 They're marked as D-530 and D-531. 

23 MS. PEI FFER: 530. 

24 MR. KLEINER: 530 is t he bottom. 53 1 i s the top. And 

25 this one is a depiction of an area of the shi rt. I would mark 
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1 this, Judge, as D-40G. At one time it had a different marking 

2 on the back but it's not there anymore but I can mark it as 

3 D-.4\0G. And this is all the area of the shirt that is noted, 

4 your Honor. Dr. Bing ' s CBRL lab here. This is -- as I recall 

5 this is this area, your Honor, this area r i ght here of the 

6 shirt. 

7 THE COURT: Any problem with that? 

8 MR. KLEINER: Again, it was admi tted in the first 

9 trial. 

10 MR. SANTULLI: The question is was Dr. Bing present 

11 when those were taken? 

12 THE COURT: He doesn't have to be present. That's not 

13 a requirement of a photograph. 

14 MR. KLEINER: Dr. Bi ng was not present when these were 

15 taken. These were taken in 1996 after March 22. I don't know 

16 the exact date. 

17 MR. SANTULLI: If Dr. Bing would have seen t hat, 

18 assuming he c an identify them, some of those cutouts weren't 

19 there when he saw it. 

20 MR. KLEINER: He's got his cutti ngs right here. His 

21 cuttings are here, here, he re. 

22 THE COURT: They must have been. The photo was taken 

23 before he saw them . 

.. . , .. 
25 

MS. PEIFFER : After. 

MR. SANTULLI: Subsequent to that t here were other 
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1 cuttings taken. 

2 

3 

THE COURT: Of course there were. 

MR. KLEINER: Judge, the issue of this shirt deals 

4 with this area right here. That was cross-examination of Miss 

5 Mancilla regarding the rih impression from a cuff of the glove. 

6 That was Dr. DeForest's testimony from the Kelly-Frye. The 

7 issue isn't the cuttings. The issue is what this is. The 

8 defense was given an opportunity by Judge Parsons 

9 

10 

THE COURT: If he identifies them I'll allow it in. 

MR. KLEINER: D-40H, your Honor all taken 3-22-96. 

11 This was used the way it is right now as an exhibit for 

12 summation, went into the jury room. The left glove is on all 

13 three shots on the top. The right glove is all three shots on 

14 the bottom. All of the labeling is consistent with those 
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15 numbers. And they're clearly visible in photographs. All these 

16 photos were taken 3-22-96 when Dr. Bing was present. Those I 

17 believe are the items. I'd be happy to put Dr. Bing on the 

18 stand right now. 

19 THE COURT: Put him on. Let's get going. 

20 DOCTOR D A V I D B I N G, previously sworn resumes the 

21 stand, outside the presence of the jury. 

22 THE COURT: We're going to have Dr. Bing identify 

23 certain photos as being a fair and accurate representation 

24 bac"uaa tha FLvsecutor'6 cunt~ntion, properly so, is they should 

25 be properly identified. Then they have no objection, correct? 
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MR. SANTULLI: That's correct. 

THE COURT: We're doing this to expedite the matter. 

MR. KLEINER: The eight photographs I'm showing to 

4 Dr. Bing have been previously marked as the numbers I gave the 

5 Court before. 

6 

7 

8 

9 

10 565 --

11 

12 647. 

I to waive Josh Pompey's appearance for this hearing. 

THE COURT: You did that before. 

MR. KLEINER: Okay. 

MS. PEIFFER: I believe those numbers would be D-564, 

THE COURT: From 64 through 67, 69 to 70, 640 and 

13 DIRECT EXAMINATION BY MR. KLEINER: 

14 0 Dr. Bing I'm showing you these eight exhibits. Can 

15 you identify these with any piece of evidence in this case? 

16 A This is the pictures of the knife from which I took blood 

17 samples. I took scrapings. 

18 THE COURT: Let me see one of them. What does this 

19 scale mean? 
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20 THE WITNESS: I think what this is, this scale here is 

21 in millimeters, your Honor . 2.5 millimeters is an inch so this 

22 is like about two inches by about two inches is the scale here. 

23 THE COURT: No matter how you change this, this won't 

24 change. It's like when you read a road map they give you little 

25 inches to the mile. This would be the same thing. 
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l If the picture gets distorted --

2 THE WITNESS: If the picture got as big as the room 

3 this would get bigger with it. 

4 

5 

6 

7 

8 

9 

10 

0 Doctor, do those pictures appear to be a fair and 

accurate depiction of the knife that you took your samples from? 

A Yes, they do. 

MR. KLEINER: Judge, the next exhibit is 530 and 531. 

THE COURT: Any objection? 

MR. SANTULLI: No. 

THE COURT: The Court will allow them into evidence. 

11 MR. SANTULLI: I have no objection to this one to save 

12 time. I believe Dr. Bing took these photos. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: What was that number? 

Did you take those? 

THE WITNESS: Yes. 

THE COURT: Fair and accurate? 

THE WITNESS: Yes. 

MR. KLEINER: I'm going to ask if the officer would be 

kind enough to leave it there. 

D-40G, your Honor. 

Q Dr. Bing, I'm just going to ask you, regarding these 

photographs, can you identify this with any piece of evidence in 

this case? 

A These are selecte d shots of the shirt. 

THE COURT: There 's six altogether? 
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1 THE WITNESS: That's right. Six altogether on this. 

2 Each one of them has a ruler on it. They're different sizes 

3 depending on the camera setting they apparently use. 

4 Q Dr. Bing --

5 MR. SANTULLI: Can I ask a question about that? 

6 Regarding the cuttings on there, Doctor, were they all there the 

7 time that you saw the s hirt? 

8 

9 

THE WITNESS: These are cuttings that I took. 

MR. SANTULLI: Are there other cuttings there besides 

10 the ones that you took? 

11 

12 

13 shirt? 

THE WITNESS: Oh, yes. There are. 

MR. SANTULLI: Were they there when you saw the 

14 THE WITNESS: I don't believe they were. Because when 

15 I took the shirt it didn't have any cuttings on it. As you can 

16 see from the previous -- there's some cuttings on the shirt that 

17 weren't there when I saw it originally. 

18 MR . SANTULLI: Some of those stain patterns and also 

19 obviously the condition of the shirt is not exactly the same as 

20 when you saw it, is that right? 

21 THE WITNESS: No. They've identified some of the 

22 cuttings I took. The CBRL number 6 is my cutting. 

23 MR. SANTULLI: If we looked at the shirt today we 

24 would see the same cuttings on there that you took, is that 

25 correct? 
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THE WITNESS: I hope so. 

MR. SANTULLI: My argument is we don't need the 

3 photographs which are not truly accurate because he didn't 

4 see --
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5 THE COURT: I'll allow the photographs in light of the 

6 fact the shirt is not an item we would encourage the jury to 

7 touch and deal w th, For that reason alone I will allow it. 

8 MR. SANTULLI: Logistically is i t my understanding 

9 when the jury comes out these photos are going to be shown to 

10 the doctor? 

11 THE COURT: I'll have Mr. Kleiner put them up. I'll 

12 tell them what they are and that they're being admitted. The 

13 doctor will testify they fairly and accurately represent that 

14 item. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

what's 

0 

another 

center. 

bottom. 

MR. SANTULLI: Before I can start my cross? 

THE COURT: Right. 

MR. KLEINER: Let me get through all this first. 

THE COURT: We'll show them to the jurors so we know 

being admitted. 

MR. KLEINER: I marked this as D-40E. 

Dr. Bing, at the appropriate time I'm going to put 

marker over, an item over these two pictures in the 

There are t hree pictures at the top, one at the 

Do you have a recollection in your prior testimony or 

25 when you were at Dr. DeFor est'• of what this basically depicts? 
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1 A Those are zoom-in shots on the top of the glove. One of 

2 the gloves that was submitted as part of the evidence in this 

3 case. The bottom one is an entire picture of the glove, . middle 

4 two photographs. 

5 THE COURT: Which hand is it, Doctor? 

57 

6 THE WITNESS: The bottom one looks to be the left hand. 

7 Q I'm just going to ask you, Dr. Bing, you have a 

8 marking down here, at least according to t his, as CBRL 3C. Then 

9 there appears to be a 3A. I don ' t know if you have your 

10 materials with you as to whether that would indicate the right 

11 glove or the left glove. I think it's in your notes, Doctor. 

12 MR. KLEINER: Judge, I just want to say for the record 

13 because the jury is not here, that on the bottom picture is 

14 State Police number 57 depicted in this photograph. I'm not 

15 going to say anything until the witness says something. 

16 A 3A is the right glove. I'd have to look at it more 

17 closely. My eyes aren't as good as they use to be. It looks 

18 like the right glove to me. 

19 MR. KLEINER: SP number 57 is in the bottom shot. SP 

20 number 57 is the right glove. 

21 A Okay. 

22 THE COURT: That's the right glove? 

23 MR. KLE INER: Yes, sir. 

24 A That's the right glove. 

25 THE COURT: He j ust said 57 was --
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THE WITNESS: The right glove. 

MR. KLEINER: Yes. 
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1 

2 

3 MR. SANTULLI: He initially said he thought it was the 

4 left glove. 

5 MR. KLEINER: I asked him to check his notes. There 

6 are numbers on the right glove itself. 

7 

8 

9 

THE COURT: he top photos are of which glove? 

THE WITNESS: I can't tell from that. 

MR. KLEINER: The only way I can do this with the 

10 doctor is to have him pull out the index finger of the right 

11 glove and have him look at the right index finger and then the 

12 hole will appear and that will be the identification because 

13 that's where it is. 

14 I'll just tell you, Judge, there's testimony from the 

15 State Police there's a hole in the first fingertip. That's 

16 wher e it comes from. 

17 MR. SANTULLI: Judge, to fairly and accuratel y portray 

18 this as something, the witness has to know it, not Mr. Kleiner. 

19 That's the essence 

20 MR. KLEINER: My only other option is to find a way to 

21 bring Dr. DeForest in. 

22 THE COURT: DeForest can always come in and identify 

23 photographs. No doubt about that. 

24 MR. KLEINER: Time wise and money. 

25 MR. SANTULLI: I would just ask, the top photographs 
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1 indicate the glove was turned inside out, is that right? 

2 MR. KLEINER: Yes. 

3 

4 

5 question. 

THE COURT: Is that middle one inside out? 

MR. KLEINER: I didn't know if the State was asking a 

6 THE COURT: Is that inside out? 

7 

8 

MR. SANTULLI: That's what I need to find out, Judge. 

THE COURT: Dr. Bing there's a group of three photos. 

9 On the left hand is what? 

10 THE WITNESS: The left hand picture looking at this 

11 appears to be a finger pulled inside out. The middle picture 

12 appears to be right side in. It's the right way. And the 

13 picture on the far right appears to be inside out as well. 

14 MR. SANTULLI: Can you tell us what finger we're 

15 talking about? 

16 THE WITNESS: I can't tell without seeing the glove. 

17 I don't know. 

18 THE COURT: Mr. Kleiner represents it's the index 

19 finger. Are you willing to accept that representation and go 

20 forward or do you want to pull the glove out? 

21 MR. SANTULLI: I'm not going to accept the 

22 representation but I have no objection to admitting it for 

23 whatever purposes at this point. 

THE COURT : Mr. Kl~ln~r is free to tell the jury i~·s 

25 the middle finger and argue that -- index finger I should say. 
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1 MR. SANTULLI: I'd assume I'd be able to argue 

2 whatever I need to argue. 

3 

4 

THE COURT: You can argue whatever you want. 

MR. SANTULLI : I don't want to waste time in going to 

5 get the glove. 

6 

7 

8 

THE COURT: Fine. That's into evidence. 

MR. SANTULLI: That one has to be covered. 

THE COURT: I'll tell the jury t he two in the middle 

9 are not items being admitted at this time. 

10 

11 State. 

12 

13 

14 

MR. KLEINER: It's going to be admitted by way of the 

THE COURT: I know but it's not the admission today. 

MR. KLEINER: The next one is D-40F. 

THE COURT: The four of the knife, Doctor, can you 

15 identify them? 

16 

17 

THE WITNESS: These were --

MR. KLEINER: For the record, the little stamp thing, 

18 in summation the defense had put the palm and pinkie areas of 

19 Josh Pompey's hand that were taken by the 

20 

21 else. 

22 

THE COURT: What you do i n summation is something 

THE WITNESS: Reading from top to bottom. Across the 
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23 top ther e are three photos. The one on the left is a picture of 

24 the knife. The one ln the middle is a picture of a glove. The 

25 one on the right is a pict ure of the same knife shown in the 
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1 first picture. There's one picture in the middle identified as 

2 item 109. There are markings on it. It's a picture of the 

3 glove I saw in Dr. DeForest's office. 
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4 THE COURT: The glove in the upper part in the middle, 

5 is that right side out or inside out? 

6 THE WITNESS: On the top it's pulled inside out. On 

7 the middle it's right side in. 

8 THE COURT: What about the bottom middle? 

9 THE WITNESS: The bottom middle picture -- there's 

10 three pictures across the bottom. The middle picture is a 

11 picture of the glove inside out. Across the bottom there are 

12 two additional pictures. The one on the left is a picture of 

13 the knife. The one on the right is a picture of the knife as 

14 well. 

15 

16 

17 number. 

18 

19 

MR. SANTULLI: Did we say which glove this was? 

THE COURT: I don't think he said. He gave us the 

THE WITNESS: This appears to be the left hand. 

MR. SANTULLI: All three? 

20 THE WITNESS: Yes. 

21 THE COURT: All r ight. I'll allow that into evidence 

22 as being a fair and accurate representation. 

23 

24 

25 

THE WITNESS: Yes, they are. 

THE COURT: Anything e l se, Mr. Kleiner? 

MR. KLEINER: J udge, this was marke d as D- 40H. 
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1 THE COURT: Can you identify that, Doctor, D-40H? 

2 THE WITNESS: I can see that from here. There are 

3 three pictures across the top marked left glove and there are 

4 three pictures across the bottom marked the right glove. Those 

5 appear to be pictures taken in Dr. DeForest's office when I was 

6 there. 

7 THE COURT: Okay. Any objections? 

8 MR. SANTULLI: None. 

9 THE COURT: Okay. 

10 MR. KLEINER: The last issue deals with -- I don't 

11 know if there's going to be any arguments . I think the State, 

12 we dealt with that one. 

13 

14 

THE COURT: Correct. What's that number? 

MR. KLEINER: That number was D-40A. Your Honor, 

15 there's only the mattress exhibit that I think the Court was 

16 dealing with me a little bit a few minutes ago about and I'm 

17 just trying to if I could just have a second, Judge . 

18 If I can have it for one second. I want to make 

19 sure. Your Honor, there is one photograph that I showed the 

20 witness yesterday that I just need to pull out. I removed it 

21 from that particular exhibit . I put it up and then I took it 

22 back. I t was a close-up of his 4B cutting. I believe it was 

62 

23 D-79C2. For the r e c ord now there's a total , basically these are 

24 the p i ctures of the mattress that I had shown Dr. Bing. There 

25 were a total of nine. 
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THE COURT: I only counted eight. 

MR. KLEINER: A total of nine including the one I'm 

3 holding now. These were, I believe, the photographs that I 

4 presented to Dr. Bing pursuant to his testimony. I would be 

5 utilizing these in some form on summation in front of the jury. 

6 MR. SANTULLI: Judge, I don't know which ones are 

7 which. I would object to the ones that Dr. Bing was not there 

8 when they were taken. 
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9 THE COURT: Doctor, you see those nine photos in front 

10 of you there? 

11 THE WITNESS: Yes. 

12 THE COURT: Are you familiar with them? 

13 THE WITNESS: Yes. 

14 THE COURT: Do they fairly and accurately represent 

15 the item when it was photographed? 

16 THE WITNESS: The ones at the time when I was present, 

17 they certain!• do. The ones that were taken when I wasn't 

18 prese nt seem to be a fair representation of the items. 

19 

20 

THE COURT: Okay. I'll allow it. 

MR. KLEINER: Your Honor, the only last issue, Judge, 

21 deals with any objection the State has at this point so I don't 

22 have to recall Dr. Bing to the pictures of the bra. 

23 THE COURT: They were actually shown here. Anything 

24 shown during his dire ct, you can consider them t o be used. 

25 MR. KLEINER: On summation, Judge? 
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1 THE COURT: You showed them to the jury. If they 

2 didn't want them shown to the jury they should have objected. I 

3 think you showed them to the jury. 

4 

5 

THE WITNESS: Yes, I did. 

MR. KLEINER: I don't recall yesterday. I think I 

6 showed Dr. Bing a series of photographs of the swabs in this 

7 form but I also showed him a larger version of the swabs. 

8 THE COURT: I thought he said he couldn't identify 

9 them because he didn't open them. Is that what was said? 

10 

11 

THE WITNESS: That's correct, Judge. 

MR. KLEINER: The only way I can get this evidence in 

12 is to either recall a witness back from the State or to have Dr. 

13 Bing open up all of the swabs and look at them versus what's 

14 there now. 

15 THE COURT: Everyone knows the status of those swabs. 

16 No one has contested any of those issues. 

17 MR. KLEINER: At least the one that's behind Dr. Bing 

18 I would like to be able to get into evidence. I was able to get 

19 it in in the first trial. 

20 

21 ask. 

22 

23 

24 diagram? 

25 

THE COURT: Sometimes depends upon the questions you 

MR. KLEINER: I know, but --

THE COURT: Didn't somebody else use that same 

I thought y ou used it. 

MR. SANTULLI: No. 
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THE COURT: I guess you used it on cross. 

MR. KLEINER: I used it with Mr. Heaney. I had asked 

3 him about these but I don't remember exactly how I used them 

4 with Mr. Heaney. But , your Honor, one of the reasons why I did 

5 this 

6 THE COURT: I recall them being shown to Mr. Heaney 

7 as to what happened, who broke them off. That's what they 

8 looked like. 

9 MR. KLEINER: It's stops me on summation having to 

10 open up each of the bloodstained swabs. 
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11 THE COURT: I'll allow you to use them before the jury. 

12 MS. PEIFFER: What's the exhibits number? 

13 OFFICER: D-218. 

14 THE COURT: I'm not going to tell them about it now. 

15 MR. KLEINER: Okay. That's fine, Judge. 

16 THE COURT: Okay. Let's get the jury out. 

17 Mr. Kleiner, I'll call the number out starting with 

18 the p ictures of the knives and so forth and you'll just show the 

19 jury what it is and I'll explain to them what the stipulati on 

20 is. 

21 

22 

MR. KLEINER: How do I do the knives? 

THE COURT: Stand in front of them and hold it. Go to 

23 the next one . 

24 MR. SANTULLI: Judge, I don't think Mr . Heaney 

25 identified the swabs. I think he was attempted to be shown 
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1 them. He said he wouldn't be able to tell if they fairly and 

2 accurately -- they were not shown. 

3 

4 

5 also. 

6 

THE COURT: I'm going to allow that. 

MS. PEIFFER: I don't have them listed by Mr. Heaney 

THE COURT: I recall it. I think it's a meaningless 
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7 thing. We all agree that's what they are. It's not an issue in 

8 dispute. Is it in dispute? 

9 MR. SANTULLI: Apparently so. Mr . Kleiner has put 

10 everything in dispute. 

11 THE COURT: If I thought it was in dispute I might 

12 feel differently about it. Everybody has testified that way. 

13 

14 

MR. KLEINER: My only problem is logistically 

THE COURT: Get some Scotch tape and cover it over. 

15 What do you need, a piece of paper? 

16 MR. KLEINER: It's just that the tape is going to rip 

17 the thing. 

18 THE COURT: Put it across it. Don't put it on the 

19 photo. 

20 Gentlemen, what I want from both of you, Monday a list 

21 of all the exhibits you wan t to move in. I want first the 

22 evidence mark, description of the item. Then I want the State 

23 Police lab marking i f it has it or any other marki ngs from 

~4 wher e ver else it came from or wen t to. It they want to start 

25 off by going through the State Police numbers they can do it 
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1 that way and find the things. A lot of these exhibits have 

2 three, four, five different numbers. 

3 MR. KLEINER: Your Honor, I would just ask not to 

4 discuss with the jury Monday or Tuesday. I'm asking you not to 

5 do it today. 

6 THE COURT: I agree. Not until we see what we're 

7 doing. 

8 MR. KLEINER: Just out of safety. 

9 THE COURT: When are you going to the Appellate 

10 Division? 

11 MR. KLEINER: I called the Appellate Division. I'm 

12 supposed to call back this afternoon. I have no information 

13 from them specifically. 
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14 

15 

16 

17 

THE COURT: You'll bring an order in for me to sign. 

MR. KLEINER: First thing tomorrow morning, your Honor. 

THE COURT: Okay. 

(The defendant now present in the courtroom. ) 

18 DOCTOR D A V I D B I N G, resumes the stand in the 

19 presence of the jury. 

20 (The following is heard in the presence of the jury.) 

21 THE COURT: Ladles and gentlemen of the jury, in your 

22 absence we've been going over various exhibits. 

23 Mr. Kleiner, you want to get the photos, show them to 

24 th~ jury. Fi~st ls a serle~ of ight photos of the knife. 

25 Rather than have Dr. Bing go through each and every one, he was 
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l asked if the photos fairly and accurately represent the knife at 

2 the time he was photographing. Rather than have him answer that 

3 question for each and every item, in order to expedite the 

4 matter, at some points it does happen, ladies and gentlemen, 

5 he'll show them to you and you can assume Dr. Bing testified to 

6 each photograph. 

7 

8 on it? 

9 

10 

Show them the ones you have. Does that have the scale 

MR. KLEINER: This one does, yes. 

THE COURT: There's a little scale on many of these 

11 photos. That represents, some are in millimeters. In order to 

12 understand that system of millimeters which is foreign to 

13 Americans I'm advised by the doctor 2.5 millimeters to an inch. 

14 THE WITNESS: Centimeters. 

15 THE COURT: If the photo is zoomed in or blown up that 

16 area expands with it. You may see something, you may see 

17 greater than an inch in your mind. That can be so because the 

18 photo is either a zoom in photo or it was blown up. By looking 

19 at that and thinking if it matches you can tell whether that 

20 occurred or not. That will change as the photo is zoomed in or 

21 blown up. 

22 (Photos shown to jury by Mr. Kleiner.) 

23 MR. KLEINER : Judge, is it's fair for me to note these 

24 will be available for the jury? 

25 THE COURT: You ' ll have them in the jury room, ladies 
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1 and gentlemen. If you have seen a picture presented to you like 

2 that it will be in the jury room with you with some rare 

3 exceptions. 

4 MR. KLEINER : With the Court's permission, Judge, I'll 

5 hold up the last two together. 

6 THE COURT: 530 and 31. In regard to those two, Dr. 

7 Bing would testify he t ook those two photographs. 

8 

9 

MR. KLEINER: What do you want next? 

THE COURT: D-40G, should be a series of six shirts. 

10 Ladies and gentlemen, six photos of a shirt. The testimony 

11 would be it fairly and accurately .represents the shirt although 

12 certain cuttings on that shirt were done after Dr. Bing saw it. 

13 

14 

MR. KLEINER: Next your Honor? 

THE COURT: D-40E. Certain photos are covered over at 

15 this time because we're only showing you photos that are being 

16 marked as a result of our hearing this afternoon. You may well 

17 have an opportunity to see them later on but understand why 

18 they're not being shown to you now. On these you have three 

19 photos on top that are being introduced in evidence. The inside 

20 of the index finger. You'll see there's a scale on those. You 

21 can determine whether they're zoom or not or blown up. On the 

22 bottom is of the right hand glove. 

23 In regard to the three on top, the left and the right 

24 are inside out. The middle is r i ght side out or i nside in if 

25 you want to try a different way of saying it . 
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MR. KLEINER: Okay, Judge. 1 

2 THE COURT: D-40F. This is D-40F. It shows the knife 

3 in the four corners. Three of the glove and the two middle 

4 ones, the middle top and bottom I believe are inside out. 

5 

6 

MR. KLEINER: Your Honor --

THE COURT: It's of the left hand glove. That would 

7 be the testimony of Dr. Bing. 

8 D-40H. They're pretty well self-explanatory. The 

9 three on the top are the left. The three on the bottom are the 

10 right glove. The doctor would testify they fairly and 

11 accurately represent the gloves. 

12 D-40A. That was identified yesterday. Those are the 

13 items tested by Dr. Bing. It's a photograph he took. 

14 

15 Judge. 

16 

MR. KLEINER: I believe this was previously published, 

THE COURT: I think it was yesterday, yes. 

17 D-40, D-79C-2, they are photos of the sections of the 

18 mattress that were tested. There's a total of eight -- strike 

19 that nine. Eight blown up. 

20 MR. KLEINER: The one in the center was the smaller of 

21 40A. 

22 THE COURT: Right. Did you attach the other one? 

23 MR. KLEI NER : I attached these two. 

24 THE COURT: Where is C-2? 

25 MR. KLEINER: I believe that'• this one. 
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1 THE COURT: That was marked separately. You can show 

2 them. The doctor would testify they fairly and accurately show 

3 the portion of the mattress they have dealt with for testing 

4 purposes. 

5 As you recall yesterday Mr. Santulli did start his 
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6 cross but reserved for Mr. Kleiner the right to get these photos 

7 moved in. We did it that way in order to save some time. 

8 MR. KLEINER: Judge, I'm sorry, just the car swabs and 

9 the bra shots were the only extras. 

10 THE COURT: I didn't get all the numbers. 

11 MR. KLEINER: 651, 652 were, if I, could Judge, 651 

12 and 652 were identified from the bra yesterday. 

13 THE COURT: Right. Many of these items will be 

14 available for you in the jury room. The Court feels having a 

15 photo may make you feel a little safer than dealing with the 

16 items themselves but you will have the opportunity to deal with 

17 the items themselves if you want and we'll provide you with 

18 gloves for that purpose. 

19 MR. KLEINER: Judge, the last other than the sets of 

20 two, these are five of the car swabs Dr. Bing identified. 

21 

22 

THE COURT: What was the number? 

MR. KLEINER: 628 and 632, your Honor. Your Honor, 

23 629 and 630, your Honor. 

24 And lastly , your Honor, 631. That's al l until 

25 summation time comes. 
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THE COURT: Mr. Santulli. 

2 MR. SANTULLI: Judge, I just need from the defense 

3 their versions of 633. I guess I can just show them to Mr. 

4 Kleiner. 

5 THE COURT: Ready to go, Mr. Santulli. 

6 CROSS EXAMINATION BY MR. SANTULLI (Continued) 

7 0 Dr. Bing, good afternoon. 

8 A Good afternoon. 

9 O During your testimony thus far, you've indicated that 

10 obviously you were qualified in this case as an expert in DNA, 

11 is that right? 

12 A Yes. 

13 0 Also serology? 

14 A Yes. 

15 

16 

O You are not, however, an expert in photographs, is 

that correct? 

17 A 

18 

No. 

O Other than basically reporting what you see, you have 
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19 no other specific expertise in analyzing photographs, would that 

20 be a fair statement? 

21 A Yes. 

22 

23 

24 

25 

O Doctor, I'm going to show you this but I'm going to 

perhaps ask if you could step down so you could see this, so the 

jury can see it also. 

THE COURT: You're going to jam the court reporter. 
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1 Ask him to go around. 

2 0 Mr. Kleiner showed you this? 

3 A That's right. 

4 THE COURT: What are you referring to? 

5 MR. SANTULLI: This is D-40. I don't know if they 

6 have individual markings on the back. 

7 THE COURT: D-40 with 79C-2 at the bottom. 

8 MR. KLEINER: D-79C-2 is all the way to the right of 

9 the jury on the bottom. 

10 0 Dr. Bing, would it be fair to say that you were 

11 present when some of these photos were taken but were not 

12 present when some others were taken? 

13 A 

14 

That's correct. 

0 So you would not be able to testify from personal 

15 knowledge as to the conditions where at least three of these 

16 photographs were taken, is that right? 

17 A 

18 

That would be fair. 

0 And basically lighting conditions are changeable when 

19 photos are taken, isn't that right? 

20 A I haven't been qualified as an expert in photography. I 

21 suppose that's true. 
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22 0 And do you recall, do you have a specific recollection 

23 of the photographs t hat were taken in March of 1996? 

24 A 

25 

Yes, I do. 

0 Those are the ones that were taken by Dr. DeForest? 
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l A That's correct. 

2 Q Who physically took the photographs? 

3 A Dr. DeForest. 

4 Q Do you reca l l the exact magnitude of the type of 

5 lighting that was in the laboratory when the photos were taken? 

6 A Dr. DeForest had a photography set up, there was an easel, 

7 lights that pointed down on it, and a camera sat above it. It's 

B pretty standard type apparatus. We have s omething similar in 

9 our laboratory for Polaroid photos. 

10 Q Would it be fair to say the lights that were angled 

11 were not directly overhead? 

12 MR. KLEINER: Objection for the reasons stated by the 

13 witness. 

14 THE COURT: He's asking him what he observed about the 

15 lights. He's not asking whether they're good, bad or 

16 indi fferent. 

17 A Because I do use something like this. The lights are set 

18 so it wouldn't cast any shadows. 

19 Q That's the purpose of it, so it won't cast any 

20 shadows? 

21 A I believe so. 

22 Q Would it's be fair to say looking at these photos 

23 there a re shadows in multiple locations? 

MR. KLEINER : Objection . Pho~os speak f or 

25 t hemselves. They want to call a photo expert in r ebuttal 
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THE COURT: I'll allow it. 

There appear to be some shadows. 
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2 A 

3 0 You just told us the point of the setup was to prevent 

4 shadows? 

5 A That's my understanding. I'm not an expert in photography, 

6 Mr. Santulli. I've testified to that. 

7 0 Would it be f air to say this appears to be a shadow 

8 along this photo here? 

9 MR. KLEINER: Objection. They want to call a photo 

10 expert to deal with shadows -- I would object at this point. 

11 THE COURT: The question is, is there a shadow in that 

12 photo. Either you see one or you don't see one. 

13 A 

14 

15 A 

It looks like a shadow. 

0 Do you see shadows in this area over here? 

There's a shadow between the card that identifies it and 

16 the item. 

17 0 Does the shadow pass upon the area that the foam is 

18 located upon? 

19 A 

20 

21 foam 

22 A 

23 

It casts across the bottom part. 

0 Isn't it true that the shadow in this area makes the 

appear to be stained based upon the shadow? 

I wouldn't say that, no. 

0 Do you see a darke ned area in the area where you 

24 pointad to wher e the s hadow was t hat is iocated o n top of the 

25 foam? 
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3 exhibit? 

4 

5 board. 

6 
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MR. KLEINER: Ask we hold for a second. 

THE COURT: Which photo are you referring to in that 

MR. SANTULLI: There's a -- they're pasted to the 

I don't know if I can tell you. 

THE COURT: Middle row, left, right, center? 

7 MR. KLEINER: Second row from the top to the jury's 

8 left. Second row from the bottom. 

9 Q Does this appear to be the photo -- I'm showing you 

10 what's been marked D-644 as a smaller version. I assume this 

11 would be 644 or 644A. 

12 Doctor, would it be fair to say the shadow is more 

13 pronounced in the smaller version? 

14 A It's a different photograph. It certainly is a darker 

15 shadow. 

16 

17 that? 

18 A 

19 

0 When you say a different photo what do you mean by 

Smaller. 

0 But it's the same shot? 

20 A Yes. 

21 0 And even though i t 's the exact same shot would it 

22 appear the smaller version has a darker coloring to it than the 

23 version that's on the board? 

24 A 

25 

There's a shadow here. 

0 I'm asking overall. Isn't it darker on the smaller 
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version? 

A Yes. It's a darker color. 

0 So that when you're looking at areas 

MR. KLEINER : I'm going to object at this point. The 

5 State is utilizing a smaller photo they have which is a copy of 

6 the one 

7 THE COURT: ou moved that exhibit with that photo 

8 attached so I'm going to allow it. 

9 Q For the record this was provided by the defense. 

10 MR. KLEINER: I stipulated what the State is holding 

11 now was a copy made in discovery for the State of the larger 

12 version. 

THE COURT: I'll allow the question. 

0 Doctor, I guess my question is would it appear the 

smaller version throughout the photograph is darker than the 

larger version? 

A Yes. 
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13 

14 

15 

16 

17 

18 

19 

O Even in the area where that shadow is by the tag would 

it be even darker in the smaller version? 

20 A Yes. 

21 0 Does that darkness on the smaller version of 644 

22 appear to be right on top of the area of the foam of the 

23 mattress? 

24 A 

25 

Yes. 

Q By looking at the photograph isn ' t it fair to say you 
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1 can't differentiate that shadow from a stain? 

2 A 

3 

No. 

Q There are certain of the photographs here that you 

4 were present when they were taken, is that right? 

5 A Yes. 

6 Q Now, you were present when this photograph -- and 

7 again I'm not sure of the number, Judge. 

8 THE COURT: Just indicate where it is. 

9 Q It's the second row to the left. You were present 

10 when this was taken, is that right? 

11 A 

12 

Yes. 

Q Would it be fair to say that you took a sample out of 

13 this stained area here, is that right? 

The area you're pointing to, yes. 
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14 A 

15 

16 A 

17 

Q That would be the area you actually got a result from? 

As I recall, yes. 

Q Up here someone had pulled back this flap of the 

18 mattress, is that correct? 

19 A 

20 

That's right. 

Q And Mr. Kleiner pointed out certain areas above the 

21 stain which you took, is that correct? 

22 A Yes. 

23 Q Well, would it be fair to say when this is flapped 

24 over there's certain shadowing that occurs because of that 

25 phenomena? 
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1 A There's a shadow on the back of the flap. 

2 Q So that we have a darkness here and here, is that 

3 correct? 

4 A Yes. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q Would you have a specific recollection as to whether 

there were shadows passing from this direction causing darkness 

in that area? 

A No. 

Q Would it be fair to say you wouldn't know either way 

whether there were shadows there or not? 

A I testified yesterday this appears different now than it 

did in this photograph. 

Q But you can't say it's not from a shadow, is that 

14 right? 

15 A My testimony was is that the photographs were different 

16 yesterday, that the photographs are different than what I saw 

17 yesterday. That is my testimony. 

18 Q Can you say it wasn't from a shadow? 

19 MR. KLEINER: Objection. Asked and answered twice. 

20 A I'll say it again. The material appears differently than 

21 it did in the photograph. That is my testimony. 
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22 Q And you're basing your conclusion solely on looking at 

23 the photographs, is that right? 

24 A I will testify that what I saw yesterday, what I saw in the 

25 photograph appeared to be different. 
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1 Q Let me ask you this. Back in March of 1996 when you 

2 were present when this photograph was taken, do you have a 

3 specific recollection of there being a stain here and here? 

4 A 

5 

6 A 

7 

No, I don't. 

Q You don't know what that ls in the photograph? 

I didn't take a cutting there so I can't tell you. 

Q Would it be fair to say that you don't know what is 

8 there and what ls there? 

9 A 

10 

I can't testify to that. I have no recollection. 

Q You did take a cutting in this area here, is that 

11 right? 

12 A 

13 

Yes, I did. 

Q Would it be fair to say that this photograph -- were 

14 

15 

16 

you present when this was taken? 

A No. 

Q You don't know the lighting conditions of this 

17 particular photograph? 

18 A No. 

19 

20 

21 

22 

23 

24 

25 

Q When this cutting was taken originally by you, that 

would be the same area as in the photograph I mentioned earlier 

which is on the second row to the left, is that right? 

A Yes. 

Q would i t be fair to say that the background material 

of the photographs t hat you were present for is d i fferent than 

the background material that was taken from t he photographs you 
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1 were not present for? 

2 A I could not testify to that. I just don't know. 

3 Q Would it be fair to say at least the coloring as to 

4 the photo you have in front of you are different from the ones 

5 you were present for versus the ones you were not present for? 

6 A They're different photographs and they have different -- I 

7 don't understand -- I understand in principal how color 

8 photography works but there can be wide variations in color 

9 photographs. 

10 Q What I'm asking you specifically, is the color of this 

11 background here by eye different than the color of that 

12 background? 

13 MR. KLEINER: Objection. Asked and answered. 

14 THE COURT: I'll allow it. 

15 A They're different photographs with different colors. I 

16 don't know whether it's the same background or not. 

17 Q But I'm asking you from the photo that you s ee in 

18 front of you , does it appear that the coloring here is different 

19 than the coloring there? 

20 MR. KLEINER: Asked and answered three times. 

21 MR. SANTULLI: I'm not getting a straight answer. 

22 THE COURT: I'll allow it. 

23 A They 're different. 

24 Would i t be fair to say that the photogr aph that you 

25 ident ified that you were not present when it was taken , the 
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1 stain is lighter than the stain than the photograph you were 

2 present for? 

3 MR. KLEINER: I'm going to object based upon what 

4 happened in front of this jury this morning -- I'm sorry, what 
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5 happened outside the presence of this jury this morning. If the 

6 State is going to start on this cross-examination they're 

7 opening the door to the very issues the defense was dealing with 

8 this morning. 

9 

10 0 

THE COURT: They may or may not. Let him go forward. 

Now, would it be fair to say it's darker in one area 

11 than it is to there? 

12 A They're different photographs. They're of different 

13 intensities, yes. 

14 0 You weren't present when these were taken, I'm talking 

15 about the one on the top lefthand corner, the one at the bottom 

16 or the two on the bottom actually, is that right? 

17 A 

18 

That's right. 

0 You wouldn't be able to tell us what the lighting 

19 conditions were there when those photographs were taken, correct? 

20 A No. 

21 0 By the way, do you recall the results of that 

22 particular cutting that you took? 

23 A I'd have to look at that. But I think that's 35A. I'd 

24 hav~ to leek at my not&8 to be absolutely sure. 

25 Q I'll come back t o that later. To your knowledge are 
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1 you aware you were the only person to take a DNA sample from the 

2 area of that stain? 

3 A As far as I know. 

4 Q I just want to ask you a couple of questions about the 

5 knife. Doctor, have you seen this item before? 

6 A Yes. 

7 Q You testified about that earlier in your testimony, is 

8 that right? 

9 A 

10 

That's right. 

Q Now, there are obviously two sides to the knife, is 

11 that right? 

12 A 

13 

That's right. 

Q The handle is some type of a plastic material with 

14 brown and other colors filtered in, is that right? 

15 A 

16 

That's what it looks like. 

Q And there is a hilt or a portion of the knife where 

17 the blade begins and the handle also begins, is that right? 

18 A That's right. 

19 Q Now, can you tell the jury, and I'll hold it for you 

20 if you wish, what portions of the knife did you actually test? 

21 I don't know if you need your report to do that. 

22 A My markings are on it. 

23 Q I'll do one side a t a time. 

24 A I didn't test this side. 

25 Q You didn't test this side at all ? 
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6 

7 

8 
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A No. 

O Can you just point to the jurors as to where you 

actually tested. 

A There's an area here that's outlined by black dots done 

with a magic marker. 

0 How long across would you estimate that to be? 

A About three-quart ers of an inch. It's a semicircle. It's 

marked with CBRL 7A and it's been scraped off with a scalpel. 

That was my testimony. 
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0 Did you also testify that you tested other portions of 

11 the knife using a different method of collection? 

12 A There was an area up here near the hilt that appeared to me 

13 to be an unstained area and I took that with a swab. So there's 

14 nothing visible there to take. 

15 Q There is unstained here? 

16 A Where this little black circle is near the hilt of the 

17 knife. 

18 0 Did you take any other samples? 

19 A No. 

20 

21 A 

22 

Q There were two? 

That's right. 

Q Would it be fair to say that you didn't take any 

23 

24 

25 

sample from the handle itself? 

A No. 

O I'm sorry, no, would it be fair to say or no that you 
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1 didn't? 

2 A 

3 

I didn't. 

Q And you've already indicated you didn't take any 

4 sample from this side of the knife? 

5 A 

6 

That's right. 

Q When you saw the knife back in March of 1996 did you 
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7 observe what appeared to have been some staining on this side of 

8 the knife? 

9 A 

10 

Not that I recall. 

Q You see any smudging or staining now? 

11 MR. KLEINER: Objection, your Honor. Objection. It's 

12 misleading based upon the testimony of the DNA expert Mark 

13 Taylor. 

14 THE COURT: I'll allow the question. Right now is 

15 there any stain that he sees. 

16 A 

17 

There's some smearing on the back. 

Q You didn't test that so you wouldn't know whether that 

18 would be blood or something else? 

19 A 

20 

No, I did not. 

Q As to the portion of the knife that you did test, 

21 would it be fair to say that you got a result from which areas? 

22 A 

23 

From this area marked 7A. 

Q Did you get a result from what you've termed as the 

24 control area? 

25 A I'd have to look at my report. 



Bing - cross - Santulli 86 

1 0 Now, regardless of what the result was on either of 

2 those two spaces would it be fair to say there still appears to 

3 be additional smearing across the whole knife? 

4 A Yes. 

5 0 And that could be blood, is that correct? 

6 A It's possible. 

7 0 You didn't test the specific areas along the whole 

8 knife, is that correct? 

9 A No. 

10 0 Would it be fair to say assuming hypothetically there 

11 is blood elsewhere on the knife, you can't give us any 

12 information as to who would be the source of that blood, is that 

13 correct? 

14 MR. KLEINER: Objection. Leading based upon the 

15 testimony of Mark Taylor. The knife was swabbed extensively. 

16 

17 opinion. 

18 

19 

THE COURT: I'll sustain it. We're asking him his 

MR . SANTULLI: I'm sorry? 

THE COURT: You can answer the question. 

20 A 

21 

I can answer the question? 

22 A 

23 

24 say 

25 

THE COURT: I yes. Please do. 

There may be blood on the knife. 

0 And I'm not criticizing you but would it be fair to 

MR. KLEINER: Objection to the form of the que•tion. 
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THE COURT: Just ask him the questions. 

It would be fair to say you wouldn't be able to tell 

3 us whose blood, assuming there's blood on the smeared areas 

4 outside the areas that you actually tested, is that correct? 

5 

6 

7 A 

8 

MR. KLEINER: Objection. Speculation. 

THE COURT: No. I'll allow the question. 

I think the answer is no. 

Q Why don't you elaborate so we know what the no means. 

I wouldn't know. 
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9 A 

10 Q Thank you. Now what color would you say the blade is? 

11 A 

12 

Sort of silverish. 

MR. KLEINER: Judge, the larger versions of the knife 

13 are on the table right there. 

14 MR. SANTULLI: I don't think I'm going to need them 

15 right now, Judge. 

16 Q You've seen these photos before? 

17 A Yes. 

18 Q Mr. Kleiner showed them to you? 

19 A Yes. 

20 Q One is marked D-646, is that correct? Have you seen 

21 that? 

22 A Yes. 

23 Q Have you t estified you've seen that knife before? 

24 A Yes. 

25 Q Is that the same knife that we have here that's been 
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1 marked S-28, I believe? Is that what you've testified that it's 

2 the same knife? 

3 A Yes. 

4 Q It would a l so be D-639, you've seen this portion of 

5 the knife? 

6 A Yes. 

7 Q And also D-568, have you seen this portion of the 

8 knife? 

9 A 

10 

Yes, I have. 

Q You've seen all these photos before? 

11 A Yes. 

12 Q And, in fact, would it be fair to say these photos 

13 indicate a larger amount of smearing or possible biological 

14 material than is on the knife at this point? 

15 A Yes. Right up above this place where I took my cutting, 

16 which is marked 7A, there's some more material but the knife is 

17 now, that's been wiped off there. Somebody has wiped i t off so 

18 whatever was there is now gone. 

19 Q Now, the photograph, specifically D-639 and D-568, you 

20 have your marking delineating one of the areas that you actually 

21 took the sample from, is tha t right? 

22 A 

23 

That's right. 

Q You've a lready testified in this case that this knife 

24 represents what's l n thes~ photogr aphs, and I' m tal king about 

25 the three I just showed you, is that right? 
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1 A Yes. 

2 0 You said they fairly and accurately portray the knife 

3 the way you saw it when the photos were taken? 

4 A Yes. 

5 

6 A 

7 

0 Where were they taken? 

Dr. DeForest's office. 

0 Would it be fair to say by eye portions of this knife 

8 appear to be black, a black steel color, is that right? 

9 A Yes. 

10 0 And we've seen the knife and there is no black on the 

11 knife, is that correct? 

12 A 

13 

That's right. 

0 Now, you've already said they fairly and accurately 

14 portray the knife. Doesn't this show something different than 

15 what the actual knife shows? 

16 A No. 

17 0 Can you explain why? 

18 A It's the same knife. 

19 0 How come it has a black line all the way through? 

20 A Photography I think but I don't know. 

21 0 But you're still saying it's the same knife? 

22 A Yes. 

23 0 And would it be that based upon lighting conditions 

24 tha~a·s black vu lhese photographs and noc on t he xn1te as you 

25 see it here? 
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It's certainly one explanation. 

Q What's the other explanation? 

I don't know. I'm not a ph~tographer. 

Q You can take your seat. 

5 Doctor, you indicated you're not a photographer but 

6 you are a DNA expert, is that right? 

7 A Yes. 
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8 Q I'm going to ask you if you could take out your report 

9 so I can ask you a few questions about that. 

10 A 

11 

Which report, Mr. Santulli? 

Q Let's start with the October 21, 1996 report. 

12 While you're looking, also the June, 1996 report, if 

13 you come across that you might want to pull that out also. 

14 A Okay. 

15 Q Now, Doctor, your final report regarding what you've 

16 already testified here thus far would be the October, 1996 

17 

18 

19 

20 

21 

22 

23 

24 

25 

report? 

A Yes. 

Q Does that encompass any findings or any results from 

June of '96? 

A Yes, it does. 

Q So that basically the one report that we can speak 

about that encompasses all your results regarding what you've 

already t~&tified thus far in the trial would be in your 

October, 1996 report, is that right? 
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1 A That's right. 

2 Q So we can basically limit -- we don't have to go to 

3 the June report since it would be redundant material, is that 

4 right? 

5 A 

6 

Yes, it is. 

Q Now, can you just tell us, first of all -- I'm not 

7 sure I know the D marking on this report, if it was marked. 

8 MR. KLEINER: Your Honor, I had the new report from 

9 Dr. Bing, October '96, marked as D-79F. 

10 

11 Q 

THE COURT: Okay. 

Doctor, can you just tell us how many pages does your 

12 final report consist of? 

13 A Ten. 

91 

14 Q And would it be fair to say that six of the pages have 

15 some type of typewritten text on it and four of those ten pages 

16 are basically a table which have your basic results? 

17 A Yes. 

18 Q Can you tell us when you first got involved in this 

19 case, Doctor? 

20 A November 16, 1994. 

21 Q When? 

22 A November 16, 1994. 

23 Q And when was the first time that you actually got to 

24 see evidence in the case? 

25 A March 22nd, 1996. 
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Where was that at? 

At Dr. DeForest's office in New York. 

Q Do you recall how many pieces of evidence you were 

able to look at? 

A Well, there were -- there was a lot of evidence there. 
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4 

5 

6 

7 

8 

9 

There were a lot of things that I looked at that were left 

behind. I really don' know. There must have been over 

seventy-five pieces of evidence there my estimate. I just don't 

know. 

10 Q Who was present when you first were able to look at 

11 the evidence? 

12 A Dr. DeForest was there, the person with the video camera. 

13 Dr. DeForest had a student who was working with him. I don't 

14 recall her name. She was there. Mr. Kleiner and myself. 

15 Q Would it be fair to say no one from the State was 

16 present during the time you were looking at the evidence? 

17 A 

18 

19 

20 

No. 

MR . KLEINER: Objection, your Honor. 

THE COURT: I'll allow it. 

MR. KLEINER: There were procedures for videotaping 

21 pursuant to court order. 

22 THE COURT: The question was was anybody from the 

23 State present. 

24 A 

25 

No. 

Q And after you f inished -- did you stay a day or more 
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than one day? 

A No. I came down in the morning. I flew back that 

evening. 

Q Do you know what happened to the evidence when you 

5 left? 

6 A The evidence that I didn't take with me, as far as I know 

7 it remained at Dr. DeForest's office. I don't know what 

8 happened to it. 

9 Q Do you know how long it remained at Dr. DeForest's 

10 off ice? 

11 A No. 

12 Q As to what you took back can you tell us how many 

13 different samples that you actually either made a cutting of or 

14 if you took the actual item back such as a swab? 

15 A There are -- some of the items I never opened and I never 

16 assigned a number to. The numbers that I assigned a number to, 

17 

18 

19 

would be the there were forty-seven items. As I think was 

noted before in previous testimony in this case, there's an 

error in this report in the sense that it indicates I was there 
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20 on March 20th and on March 22nd. That is incorrect. So there's 

21 a total of that item that' s mentioned that I collected on March 

22 20th actually was collected on March 22nd and that's in my 

23 previous testimony. 

24 Q That's a typo? 

25 A That is correct. 
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So forty-six or forty-seven items? 

That's what I took back, yes. 

0 Would you consider that a large amount of items that 

4 you took back? 

5 A 

6 

That was a large number for me, yes. 

0 Would it be fair to say that you and others made a 

7 decision as to which specific items were going to be brought 

8 back to your laboratory and tested? 

9 A Yes. 

10 0 Now, was anybody from the State involved in forcing 

11 you to take specific items back with you? Or who made those 

12 decisions as to what was to be taken? 

13 

14 

MR. KLEINER: Objecti on. 

THE COURT: You have two questions there. Which one 

15 are you asking? 

16 0 The first question would be, who made the decision as 

17 to what was to be taken back? 

18 A 

19 

20 items 

21 

22 

23 A 

24 

It was a decision between Dr. DeForest and me. 

0 No one from the State insisted that you take certain 

back? 

MR. KLEINER: Obj ection, your Honor. 

THE COURT: I' 11 allow it. 

No. 

0 Would it be fair to say you and Dr. DeForest alone 

25 decided what to take, wher e to take it from and what was to be 

94 
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1 tested? 

2 A We examined the evidence and made the decision that we 

would be the ones, we were the ones who made the decision as to 

what would be tested, yes. 

O And when you actually conducted a test was a decision 

95 

3 

4 

5 

6 

7 

8 

9 

made as to which items to try to do first or was there a pec king 

order? 

10 

11 

12 

13 

14 

A When I got back I had a phone conversation with Mr. Kleiner 

and we talked about making a priority prioritizing, if you 

will, in what order the testing would be conducted because it 

was a lot of testing. 

O Now, out of the forty-six or forty-seven items that 

you brought back with you, can you tell us how many actual items 

did you test? 

15 A 

16 

These were the ones I brought back with me on March 22nd? 

O Let me make it easier. Throughout all the testing 

17 that you did that's reflected in your report up to October, 

18 1996, how many specific items did you actually attempt to test 

19 or test whether you got a result or not? 

20 MR. KLEINER: I'm going to object to the form of the 

21 question. The Court has heard items are tested. The dot blot 

22 strip may not be used if no DNA shows up. The question is 

23 calling f or a compound answer. 

24 THE COURT: He said aver t item that's t~sted a r e•ult 

25 may not be recorded, insignificant, all thes e other things. But 
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1 he's asking how many items were tested without regard to 

2 result. 

3 A Well, as near as I can tell the items that we tested are 
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4 the ones that are, the majority of them that were tested are the 

5 ones listed on pages six through ten of my report. In addition 

6 to that, there were probably ten or twelve samples from which we 

7 didn't isolate any DNA that did not end up in the report but I 

8 would still consider that we did testing on those. So, if you 

9 want to count up the number of items that were tested based on 

10 the report --

11 

12 

THE COURT: You mean a piece of evidence? 

THE WITNESS: A piece of evidence. It could be a 

13 piece of evidence that had been divided into three different 

14 things but nonetheless the number of items that we tested, by 

15 the test that we did, twenty-four are presented with results. 

16 In addition to that there probably were somewhere between 

17 fifteen and twenty more -- somewhere in the neighborhood of 

18 probably ten to fifteen different items from which DNA was 

19 attempted to be extracted but we didn't go forward with the 

20 testing because no DNA was obtained. 

21 0 Out of the fifty or sixty how many would that be? 

22 A 

23 

24 ~. 

25 

Thirty-five, thirty-six. 

0 Does thirty-eight sound 

Sounds pretty clu&e, yeah. 

0 Now, would it be fair to say as rel ating to those 
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1 thirty-eight, that there's a smaller percentage or a smaller 

2 number that you actually got readable results that were what you 

3 would term to be scientifically reliable? 

4 A 

5 

Those were the results that ended up in the report, yes. 

Q Can you tell us out of the total amounts that you got, 

6 

7 

8 

9 

10 

the total amounts that you tested, how many of the samples were 

you able to get a scientifically reliable result from? 

MR. KLEINER: I 'm going to objec t to the form of the 

question, your Honor. 

THE COURT: I'll allow it. 

11 A We reported results out on twenty-four of those --

12 twenty-four different test results were reported out. Now, 

13 

14 

15 

16 

17 

18 

19 

20 

scientifically reliable, the way we've reported them out, we 

consider those resul~s to be scientifically reliable, yes. 

Q Would it be fair to say that if you consider them to 

be scientifically reliable, you discuss the item in your actual 

report? 

A I think so. As far as I know we tried to refer to every 

single item that was tested in the report. 

Q Would the tables also list your scientifically 

21 reliable results? 

22 A 

23 

Yes. 

Q Can you tell the ladies and gentlemen of the jury of 

24 the rasults that you got back and you felt were s c ienti f ically 

25 reliable, how many times was there DNA, a profile found, that 
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l was consistent with Edward Hoffman's profile of the DNA from the 

2 known sample? 

3 A 

4 

None. 

0 

None. 

I'm sorry? 

5 A 

6 0 Can you tell us how many times in your report to a 

7 scientifically reliable standard, did you find the DNA profile 

8 of Josh Pompey as part of a mixture as related to and compared 

9 to his known sample. 

10 MR. KLEINER: Objection to the form of the question. 

11 It's not the testimony from this witness. 

12 THE COURT: I'll allow it. We won't know what the 

13 testimony is until he answers the question. 

14 A Well, the quickest way to do this would be to go through 

15 this item by item. That way I won't miss any at all. 

16 Mr. Pompey is not excluded from the mattress stain 48, 

17 item 14734. 

18 Mr . Pompey is not excluded from bloodstain swab number 

19 two, armrest driver's door, item 14841-1; 14842-1, bloodstain 

20 swab number three, steering wheel; 14843-1, bloodstain swab 

21 number four, steering wheel ; and 14844-1, blood stain swab 

22 number five, glove compartment area near door lock. That's it. 

23 

24 A 

25 

0 How many s amples? 

This was about mixtures? 

0 Yeah. 
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1 A Four. 

2 

3 A 

4 

5 A 

Q There were four from the car itself? 

That's right. 

Q And you have a mattress that's five? 

That wasn't -- you asked me about mixtures. I don't know 
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6 whether that's a mixture or not but the results did not indicate 

7 it was a mixture. 

8 Q The mattress was a single --

9 A Oh, no. The mattress is a mixture, yes. That's five. 

10 Excuse me. 

11 Q What about the bra? 

12 A I didn't get any results on the bra. 

13 Q What about stain 6A and 68? 

14 A I don't think I'm missing a page from my report but I 

15 didn't have any results that I reported out on 6A, 68 in t;his 

16 report. 

17 Q We'll come back to that later. Let me just follow up 

18 on some questions. The DNA testing that you did that was PCR 

19 type testing, is that right? 

20 A 

21 

That's right. 

Q And it was in combination of DQ-Alpha and either 

22 polymarker or PM as you've been calling it? 

23 A 

24 

That's right. 

0 Now, does your laboratory have a setup in which RFLP 

25 can be done? 
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1 A Yes, it does. 

2 Q Did you do any RFLP in this case? 

3 A No. 

4 Q Can you tell us regarding the sensitivity of RFLP and 

5 PCR, which is more sensitive? 

6 A PCR. 

7 Q In general w at is more discriminating? 

8 A RFLP. 

9 Q Are there benefits to using one as opposed to the 

10 other? 

11 A They're both very powerful technologies. I think the 

12 benefits of each one are in different areas so I would say 

13 they're equally useful . 

14 Q Why don't you tell us what are the specific benefits 

15 of RFLP? 

16 A RFLP is more discriminating. Has the ability to refine to 

100 

17 a greater extent, or, if you will, limit to a greater extent the 

18 number of possible -- what's called mass frequency or the 

19 likelihood ratio which is an indication as to what are the 

20 chances that somebody, that the individual tested as compared to 

21 another individual in his ethnic group, the sample came from him 

22 or her as opposed to somebody else in his same ethnic group. 

23 RFLP is very good in that area. PCR is very good at detecting 

24 small amounts of material where t here has been an opportunity 

25 for degradation of the sample. 
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Q 

sample? 

Can both systems be used on one particular stain or 

A If they're big enough, yes. 

Q If one were to use both on one stain or sample would 

that give a greater quantum of information than one alone? 

6 A 

7 

8 A 

9 

10 A 

11 

Together? 

Q Yeah. 

If you were able to do both to combine them together, yes. 

Q Can you combine the results of both of them? 

As far as I know. 

Q Assuming a result was achieved by both separate tests 

12 RFLP and PCR, would that have an effect of making the outcome 

13 more discriminating or a more powerful outcome? 

14 A 

15 

16 A 

17 

18 A 

19 

It would make it more powerful. 

Q By more powerful what do we mean by that? 

It would be more discriminating. 

Q Now, in this case you only did PCR, is that right? 

That's right. 

Q And there were certain samples that you actually did 

20 not test including the swabs, is that right? 

21 A 

22 

That's right. 

Q Now, I think your reasoning as to the swabs is that 

23 all you found were sticks, is that correct? 

24 A At least the ones that I looked at, that's true. There may 

25 be other swabs but not the ones that I looked at. 
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1 0 For the swabs that we're talking about, we're talking 

2 about the crime scene swabs that did not appear to have cotton 

3 on them? 

4 A That's right. 

5 0 Obviously the car swabs were something that you tested 

6 and that was considered to be a separate area of testing, is 

7 that right? 

8 A It's a separate part. I understand it was a secondary 

9 crime scene. It wasn't where the original swabs came from. 

10 That's my understanding. 

11 0 Now, regarding the swabs, would it be fair to say that 

12 when you first opened up the one or two that you opened up, you 

13 saw they were only sticks available? 

14 A 

15 

16 A 

17 

That's right. 

0 What was the first thing that went through your mind? 

There's nothing to test. 

0 Did you also believe the items had been consumed in 

18 testing? 

19 A 

20 

21 

22 

23 A 

I had no idea. 

0 Wasn't that your first thought as to what you saw? 

MR. KLEINER: Objection. Asked and answered. 

THE COURT: I'll allow it. It's cross. 

Certainly one - - my experience has been is that when one 

24 receives an item in that condition it means it's baen usad in 

25 some other form of testing. Certainly that would be a thought 
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that jumped to mind but my main reaction at that time was 

there's nothing here to test. 

Q Would it be fair to say that you were aware that these 

specific items had been tested at the State Police laboratory 

because you had been provided with the documents for them? 

A Yes. 

Q And would it be fair to say you were aware that there 

8 was certain isoenzyme tests done in those specific samples, 

9 right? 

10 A Yes. 

11 Q Human origin testing? 

12 A 

13 

Yes. 

Q And you were aware of that prior to you taking the 

14 items up to your laboratory, is that correct? 

15 A 

16 

Yes. 

Q Now, you're also aware, or were you aware that the 

17 

18 

19 

20 

21 

22 

23 

State laboratory was not doing DNA testing back when the case 

originally came to them? 

A Yes. 

Q That would be September 5, 1989 , were you aware of 

that, the date of the offense anyway? 

A Yes. 

Q When you got involved in the case, since you were 

24 aware testing had a l ready been done on those ewabs that had liwwu 

25 submitted to you --
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1 MR. KLEINER: Objection to the form of the question, 

2 Judge. There's two sets here. 

3 Q I'm talking specifically -- let me rephrase the 

4 question. When you wer e at Dr. DeForest's laboratory in March 

5 of 1996 you were specifically aware that testing had been done 

6 on the swabs from the house at that time, is that right? 

7 A Yes. 

8 Q Okay. Did you or Dr. DeForest open up the packages of 

9 the swabs at his laboratory? 

10 A No. 

11 Q Now, you've already testified that you knew from prior 

12 documents testing had gone on, is that right? 

13 A Yes. 

14 Q And would it be fair to say that the testing that was 

15 done, traditional serological testing uses up a lot more 

16 material than DNA testing that you were involved with? 

17 MR. KLEINER: I'm going to object. Does the State 

18 want me to produce a transcript of Mr. Heaney from his direct, 

19 what he said about the crime scene swabs, your Honor? 

20 It's misleading because the State's own witness 

21 already testified. 

22 THE COURT: Mr. Kleiner, he's asked a valid question 

23 of this wi tness about what he did, what he didn't do. I'll 

allow it. 

25 A Could you repeat the question? 
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1 0 You're aware that the swab had been tested at the 

2 State Police using traditional serology type testing, is that 

3 right? 

4 A Yes. Now I recall your question. It is certainly true 

5 conventional serological testing has different sample 

6 requirements than PCR based DNA testing and can use considerably 

7 more of material than PCR testing. That is true. 

8 0 Now, you were speaking to Mr. Kleiner in your earlier 

9 testimony, you were speaking of a phenomenon known as degraded 

10 DNA, is that right? 

11 A Yes. 

12 0 What is degraded DNA? 

13 A DNA as it's comes out of a cell, you line it all up, would 

14 be about three feet long, chopped up into twenty-three very 

15 large segments. What happens once DNA is taken out of the cell 

16 and the cell dies, enzymes are released from the cell. They're 

17 enzymes found in the environment. The DNA, now the pieces start 

18 getting shorter and shorter and shorter. It's a natural 

19 process. It's actually taken advantage of in RFLP analysis. 

20 You purposely degrade it to do RFLP analysis. 

21 0 For RFLP you purposely degrade it to cut the links at 

22 certain predefined sections? 

23 A That's what's going on during the degradation process. 

24 There are specific cuts that are occurring. It's just that 

25 there are a lot of enzymes present. The net effect is it 
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1 appears to be nonspecific but the cuts are very specific. 

2 Q RFLP, by taking advantage of that the lab will use a 

3 bacteria that will cut it at a predefined, what they already 

4 know the locations will be, is that right? 

5 MR. KLEINER: I'm going to object unless I'm permitted 

6 to go into Dr. Bing's analysis of the testing. This is RFLP. 

7 This witness didn't do RFLP. 

8 THE COURT: I'll allow the question. 

9 A In RFLP you limit yourself to a single enzyme. In the 

10 environment there's hundreds and thousands of enzymes. 

11 Q Now, would it be fair to say I think you've indicated 

12 the process of degradation can begin from the beginning when a 

13 sample is exposed to the environment? 

14 A 

15 

That's right. 

Q You indicated inside the cells there are enzymes that 

16 could cause the degradation to take place? 

17 A 

18 

Yes, there are. 

Q And you've also indicated outside the cells there's 

19 certain things such as bacterial contamination that could cause 

20 the cells to degrade? 

21 A Yes. 

22 Q The DNA to degrade? 

23 A 

24 

That ' s correct. 

Q Now, can you tell us in this case were there various 

25 samples that you tested that at least appeared to be bloodstains 
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1 that you did not even get a result from? 

2 A 

3 

4 A 

5 

That's true. 

Q Could that be from degradation? 

It's possible. 

Q What are some of the factors that engender or cause or 

6 help proliferate degradation processes? 

7 A If the samples are stored in a warm, humid place that will 

8 accelerate the degradation process. Even if they're kept frozen 

9 

10 

11 

12 

13 

14 

degradation process can still go on. It just slows it down. 

Q Would it be fair to say just age alone would be one of 

the things that would cause degradation? 

A Length of time, true. 

Q Would it be fair to say heat or some type of a warming 

source with engender degradation? 

15 A Yes. 

16 Q Would it be fair to say moisture or humidity would 

17 cause degradation? 

18 A 

19 

Yes. 

Q Would it's be fair to say soil contamination and/or 

20 bacterial contamination would engender deterioration or 

21 degradation of the DNA? 

22 A 

23 

Yes. 

Q Could it be that a test can be done of an item that 

24 clearly at one point had DNA on it and based upon various 

25 factors of degradation that your result would not show any 
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1 viable DNA? 

2 A 

3 

I wouldn't detect any typable DNA, that ' s possible. 

Q So it is possible there could have been DNA on the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

material at one point but after the degradation process you may 

not come up with a readable result that would show there was DNA 

there, is that right? 

A That's right. 

Q Now, in this case do you recall how many samples did 

you actually test that at least by eye you were anticipating 

finding a result but that no result was obtained? 

A Well, there were three out of the five items from the shirt 

that appeared to be heavily stained and we tried to isolate DNA 

from those items two different ways and still obtained no DNA. 

We literally obtained no DNA from three out of those five 

15 stains. 

16 Q Let me stop you there for a second. 

17 

18 

19 

A I need to correct that. It was five out of the seven 

stains from the shirt. 

Q You tested seven different areas? 

20 A We tried to extract DNA from seven different areas, yes. 

21 Q Now, when we talk about the shirt, is this the item 

22 that we ' re talking about? This has got State Police number 104. 

23 A 

24 

That' s the i tem, yes. 

Q There's obviously several different c ut t ings or holes 

25 cut i nto this shirt, is t hat right? 
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1 A That's right. 

2 0 How many are attributable to you? 

3 A Seven. 

4 0 Now, this shirt appears to be virtually covered or at 

5 least predominantly covered with some type of biological 

6 material or some type of staining, is that right? 

7 A 

8 

It certainly is s t ained. 

0 And by eye one might suspect there would be blood on 

9 this particular item, is that right? 

10 A 

11 

12 A 

13 

That was my hypotheses when I looked at it, yes. 

0 So you cut out five different samples, is that right? 

Seven. 

0 I'm sorry, seven. And what was your -- let me 

14 withdraw that question. When you cut out your seven did you use 

15 the whole sample up or did you just take a piece of what you cut 

16 out? 

17 A 

18 

Just took a piece of what I cut out. 

0 Okay. So when you're talking about actually doing a 

19 test, on what portion or approximately would be the size that 

20 you would be actually testing of each of the seven different 

21 testings you did? 

22 A Somewhere in the neighborhood of a piece that's probably 

23 about a quarter inc h square or smaller. 

24 0 So about a quarter inch? 

25 A Yeah. That's pretty close to it. It's about five by five 
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millimeters. 

Q I don't want to go over the specific results right at 

this moment, but out of the seven did you get results? 

4 A I got results on one out of the seven we tested. 

5 Q Okay. was that a reportable scientifically reliable 

6 result? 

7 A 

8 

Yes, it was. 

Q Out of one of the seven you did get a result. As to 

9 the other six no result was received, is that right? 

10 A On one other we factored a small amount of DNA but that 

11 

12 

13 

14 

15 

16 

17 

18 

19 

sample did not provide a typable result. 

Q It appears six out of the seven you didn't really get 

a scientifically reliable result, is that right? 

A That's right. 

Q Now, does that mean that you did something wrong when 

you did your testing or when the process was being used in the 

lab, that no result was obtained? 

A No. 

Q Okay. And ls it a phenomenon that sometimes based 

20 upon many reasons, including degradation, that a material that 

21 clearly seems to have DNA related material on it will not be 

22 typed in the laboratory where a result could be obtained? 

23 MR. KLE INER: I'm going to object to the form of the 

24 q-~estion. The questi on of DNA r e lated material i e ~orphou= and 

25 misle ading. 
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1 THE COURT: I'll allow it. 

2 A could you repeat the question, Mr. Santulli. 

3 0 I'll change the question. I'll ask you a similar 

4 question. Does the fact that you didn't get reliable results 

5 for six out of the seven cuttings that you took from this 

6 garment mean that there was no DNA in fact from those six p ieces 

7 that you cut and tested and didn't get a result from? 

8 MR. KLEINER: Objection to the form of the question. 

9 THE COURT : I'll sust ain the objection. 

10 MR. SANTULLI: I'll break it down. 

11 0 Six out of the seven cuttings no result was obtained, 

12 is that right? 

13 A No. we got DNA from two out of the seven cuttings. Five 

14 out of the seven cuttings yielded no DNA. 

15 0 Okay. And six of them got no reportable results that 

16 you could report out in a scientifically reliable manner? 

17 A The five we didn't get DNA from we didn't proceed with 

18 testing so I wouldn't know if there was a reportable result or 

19 not. The two that we did get DNA from, one of them yielded a 

20 result. The other one did not. 

21 Q When you took your seven cuttings did you take them in 

22 areas that appeared to be heavily stained? 

23 A 

24 

To my eye they were fairly heavily stained, yes. 

Q Can ... ""' ... zvw e xplain to us whsth~r it is pos s ible that the 

25 cuttings that you took out where you didn' t get a result from, 
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1 no DNA was found, could there actually have been DNA on the item 

2 at one time that you're test was not able to draw out, extract 

3 and get a DNA readable result? 

4 A It's possible. 

5 Q Can you explain why an item hypothetically could be 

6 covered with biological material, with DNA, yet when a test is 

7 done no result is obtai ned? 

8 A There's lots of explanations for that. Degradation is just 

9 one of them. 

10 Q What are some of the other ones? 

11 A Well, if you notice that shirt has a funny green color to 

12 

13 

it as well. 

Q You said funny green color? 

14 A It has a greenish tint to it. 

15 Q I see a tint. I'll take your word. 

16 A To me it's not the color of blood. What happens is that 

17 sometimes when clothing get in in contact with other kinds of 

18 organic material, at least in the PCR process and in the RFLP 

19 process, there are inhibitors in that other material that 

20 inhibit the process. So even though you get DNA you won't get a 

21 result. 

22 Also, the way we detect DNA is its ability to -- the 

23 way we measure the amount of DNA in a sample is we use a 

24 technique that detects only human DNA. It invol ves a whole 

25 proces s of that we use in this process, involves a technique 
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1 called hybridization. Everything has to work biologically 

2 correct. If there are any inhibitors in the sample they 

3 co-purify along with the DNA could interfere with that as well. 

4 There could be a ton of DNA there but there could also be 

5 inhibitors present in the material that would inhibit us from 

6 being able to either detect the DNA that was extracted or even 

7 if we were able to detect it, being able to have it perform in 

8 the DNA test that we ran. There are lots of explanations. 

9 0 Would it be fair to say the fact that five or -- five 

10 out of the seven you didn't get a DNA result doesn't necessarily 

11 mean there wasn't DNA within the cuttings that you actually had 

12 utilized? 

13 A 

14 

I said it was possible, yes. 

0 Doctor, one of the things that you actually tested in 

15 

16 

17 

18 

19 

20 

21 

this case or attempted to test was a tooth, was that correct? 

A That's right. 

Q And can you tell us when you first came in contact 

with the tooth? 

A The tooth was part of the evidence that was examined in Dr. 

DeForest's office. 

0 Did you bring back the whole tooth to your laboratory 

22 or did you take a swabbing? How did you go about --

23 A I took the whole tooth. 

24 Q In your notes did you define the tooth? 

25 A Yes. 
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1 Q As to what it looked like or what the 

It was described as a tooth with a bloodstain on it. 2 A 

3 Q By bloodstain by eye, what did you see that caused you 

4 to write that it appeared to be a bloodstain? 

5 A 

6 

It looked like blood on the tooth. 

Q And what did you do at your laboratory in order t o 

7 attempt to test that particular item? 

8 A I took a sterile cotton swab, like a Q-tip, put it in a 

9 little water and wiped the tooth off and basically lifted the 

10 blood off of the tooth with that swab and then cut the cotton 

11 off of that swab and extracted DNA from that swab. 

12 Q Were you able to get a result from that sample? 

13 A 

14 

We obtained DNA from that swab, yes. Human DNA. 

Q And then what did you proceed to do and what were your 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ultimate results as to that sample? 

A We attempted to type it, do a genetic typing on it with a 

PCR process. We got no result. 

Q Can you explain why no results or the circumstances to 

get no results from a sample such as that? 

A Well, both possible scenarios previously discussed in this 

testimony, either the DNA i n the blood sample was degraded 

beyond a point where it was amplified in the PCR processor, it's 

possible there were some inhibitors present in the DNA that 

co-purified in the DNA that preve nted the PCR test from 

working. 
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1 Q Did you do any other further processes of the 

2 processing of the tooth, for example breaking it open and 

3 getting some of the material from the interior of the tooth? 

4 A No. 

5 Q Is that a possibility of performing some function of 
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6 breaking open the tooth in order to find additional DNA mat erial 

7 to make a test out of t? 

8 A Yes. 

9 Q It wasn't done in this case? 

10 A No. 

11 Q Can you tell us why it wasn't done? 

12 A At that point we had other things to test, and as I recall 

13 in one of my phone conversations with Mr. Kleiner, I don't think 

14 I wrote it down, but I told him that I could break the tooth 

15 open and try to do it that way and he said no, there are other 

16 things that we need to do first, so I didn't do that. 

17 Q Would it be fair to say based upon your test results 

18 of the tooth that you can't rule out the possibility that there 

19 was DNA material that otherwise could have been tested and 

20 reported out with a scientifically reliable result? 

21 A 

22 

23 A 

24 

On the tooth? 

Q Yes. 

It' s possible . 

Q And some o f those factors that you indicated earlier 

25 about degradation or inhibitors could have been at work there as 
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1 well, isn't that right? 

2 A 

3 

Yes. 

Q Now, did you, in fact, test any of the stains from a 

4 piece of paper in this case? I'm going to draw your attention 

5 

6 

7 

8 

9 

10 

11 

to your lab numbers 14754 and 14755. 

A I did have those items --

Q I'm sorry? 

A We did collect those items. Those are my numbers. But we 

did not test them. 

Q Okay. 

MR. KLEINER: What was the last number the State 

12 referred to? 

13 

14 

15 

16 

17 

18 

19 

MR. SANTULLI: 14754 and 14755. 

Q Doctor are you still looking? 

A No, no. I'm just double-checking. Those are papers from 

the car. From the glove compartment of the car. And they were 

labeled 12A and 12C and I took them back but I didn't test 

them. 

Q Did you actually perform a teat on those? 
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20 A Yes. We tried to extract DNA from those samples and got no 

21 

22 

23 

DNA out of those samples so we didn't carry them forward. 

Q The portion that you tested on the paper, you said it 

was stained, is that correct? 

24 A 

25 

That's right. 

Q Did it appear to be by eye to be a bloodstain? 
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1 A It appeared to be stained. Whether or not it was blood or 

2 not it's hard to say but it certainly was consistent with blood 

3 being part of the stain. 
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4 Q Were you aware or did you come to learn that the piece 

5 of paper had been in the glove compartment of one of the 

6 secondary scenes, the car of Audrey Robinson? 

7 A 

8 

That's how it was identified to me. 

Q Why don't you tell us what your exact identification 

9 of that item was. 

10 A It was identified to me as paper with possible blood from 

11 glove compartment. That's my notes. 

12 Q Okay. 

13 A And it says OV's, I guess that's the victim's, blue Chev. 

14 Spectrum. Lab number 58, item 70. Then it has the VIN number 

15 from the car which is VINJ81RGS177H8405793. Then NJ BKM-83P, 

16 which I guess is the license plate number. 

17 Q Now, did you physically cut out the stain or did 

18 somebody else do it from the piece of paper? Was it you or Dr. 

19 DeForest or somebody else? 

20 A As I recall, I was the one who took the piece of paper. 

21 Q You cut out a por tion of the stain, is that right? 

22 A I think that's correct. 

23 Q Now, when you went back to your laboratory, what 

24 processes did you a t tempt tc use on the por tion of the paper? 

25 A The same processes we used on all the other s amples that we 
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1 tested. 

2 

3 A 

4 

Q And what was your result? 

We obtained no DNA from that sample. 

Q Does that necessarily mean that there was no blood or 

5 no DNA on that piece of paper? 

6 A 

7 

Not necessarily, no. 

Q And for the other reasons that you stated about 

8 degradation or inhibitors, that could affect you getting no 

9 result and there still being DNA on the stain, is that right? 

10 A 

11 

Could be. 

Q Now, in this case did you also take cuttings from a 

12 pair of black pants? 

13 A 

14 

Yes, I did. 

Q And I believe, I'm going to draw your attention to 

15 your numbers 14747 and 14748. I believe they were also labeled 

16 9A and 98. 

17 A 

18 

19 A 

20 

21 A 

22 

23 A 

24 

9A and 9C. -- and 98. You're right. 

Q 9C would have been a control? 

Would have been an unstained area, yes. 

Q Can you find that in your report? 

Yes, I have. 

Q Now, who took the cuttings from the black pants? 

I did. 

Wh~t areas did you actwally cut ou~? 
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25 A 9C was up, I guess it would be the upper left hand panel of 
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1 the pants. 9A was around the fly. And 9B would be a cutting 

2 from the lower right leg pants in the front. 

3 Q Why did you choose those specific areas? 
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4 A It appeared that 9A, which was near the front of the pants, 

5 appeared to be a bloodstain. I wasn't sure . But it appeared 

6 that it might be a bloodstain. 

7 

8 A 

9 

Q What about 9B? 

9B was a stained area that may or may not have been blood. 

Q According to your -- 9A appeared to be more likely 

10 blood as opposed to 9B? 

11 A Well, I don't have any notes in here that 9B looked like a 

12 bloodstain whereas 9A, my note says cut blo~dstain from front. 

13 Q I'm sorry, what does it say? 

14 A Cut bloodstain from front near other cutting that was made , 

15 that had already been cut before I saw it. 

16 

17 

18 

19 

20 

Q So you had, at least 9A was a cutting from black pants 

in an area where some other laboratory or someone else had taken 

a cutting from, is that right? 

A That's true. 

Q And you took a cutting f r om an adjacent area? 

21 A Yes. 

22 Q That appeared by eye to be blood? 

23 A It was near the area that had been cut before. That's one 

24 of the reason5 I took it. It looked like it might be blood, yes. 

25 Q Did you test that item? 



1 A 

2 

3 A 

4 

5 
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No, we did not. 

Q Did you have the opportunity to test that item? 

No, I didn't. 

MR. KLEINER: Objection, your Honor. 

Q Well, you had as much opportunity as the other items 

6 to test that specific item, isn't that right? 
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7 

8 

9 

A By the time I got to that item all of the evidence had been 

sent back to the state so I never got to t hat item. 

10 

Q Well, let's take a look at the windbreaker. Did you 

do any analysis or examination of that item? 

11 A 

12 

Yes, I did. 

Q And the windbreaker, did you label at least some of 

13 the cuttings, 14742, 43, 44 and 45? 

14 A 

15 

Yes, I did. 

Q Did you reflect any results from those cuttings on 

16 page two of your report? 

17 A 

18 

Yes, I did. 

0 Now, this windbreaker, was it your understanding, came 

19 from a wooded area? Did it come from a wooded area? 

20 MR. KLEINER: Objection to the form of the question, 

21 your Honor. 

22 THE COURT: I'll allow it. 

23 MR. KLEINER: This witness is not a crime scene 

24 witness. 

25 THE COURT: I realize that. We understand he got it 
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1 from somebody else. 

2 A 

3 

I think that's where it was identified from, yes. 

Q Why don't you tell us what your identification is on 

4 that item. 

5 THE COURT: Why don't we take a break at this point. 

6 (Short recess taken.) 

7 (At the cone usion of the testimony the witness, Dr. 
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8 Bing, resumes the stand. The following is heard in the presence 

9 of the jury.) 

10 CROSS EXAMINATION BY MR. SANTULLI: (Continued) 

11 0 Dr. Bing before the break I asked you about the 

12 windbreaker. Do you recall that? 

13 A 

14 

Yes. I collected 

0 Four stains? 

15 

16 

A Five including an unstained area. 

14743, 14744, 14745 and 14746. 

Our numbers 14742, 

17 Q And did you give the windbreaker a description in your 

18 lab? 

19 A Yes. 

20 Q Could you tell us what that was. 

21 A 

22 

The windbreaker is described where I collected it. 

Q First, do you have a description of the item itself? 

23 A It's just described as a windbreaker. I believe it's a 

24 red -- just a windbreaker stain. In my notes when I collected 

25 the evidence I wrote down the following description of this 
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1 item. Burgundy windbreaker, SICS Tiger brand, found in a 

2 woodland area vicinity of Overlook Avenue and American Legion 

3 Drive, lab 110, item 137. so it apparently was from that 

4 

5 

6 

description. 

Q Were there four stained areas that you actually took 

cuttings from? 
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7 A 

B 

9 A 

There were four stained areas as near as I could tell, yes. 

Q And when you say "stained" what do you mean by that? 

It looked like there was a stain. It looked like there was 

10 a blood stain. It was already burgundy so I was looking for a 

11 darker stain on already a red background. 

12 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

24 

25 

Q It's a little more difficult to look for blood on a 

red background such as --

A The only place it's more difficult is on a black 

background. 

Q In this case four of the stained areas you actually 

took cuttings and you also took an unstained area, is that right? 

A That's correct . 

Q And you gave your laboratory numbers starting with 

14742 but you also labeled them BA, BB, BC, et cetera? 

A That's right. 

Q Regarding the four specific stained areas, did you do 

any scientific testing of those cuttings? 

A We attempted to extract DNA from all of those items. 

Q Did you use DQ-Alpha and polymarker? 
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1 A First we tried to extract DNA and then we attempted to do 

2 DNA testing on those items. The issue was is that there was a 

3 red color that extracted with the DNA into the DNA so it was 
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4 difficult to tell whet her or not there was any DNA there or not 

5 because the red dye that was in the fabric actually came through 

6 with the DNA and obscured the DNA quantitation test. 

7 Q Would it be f air to say that the red dye wouldn't 

8 necessarily give you false results but it would obscure what 

9 results you might obtain? 

10 A It could do that. It could also be the red dye could act 

11 as an inhibitor, as I mentioned earlier. That's possible. 

12 Q By an inhibitor you wouldn't get any result, is that 

13 right? 

14 A 

15 

That's right. 

Q Would the red dye make a result that would not 

16 normally be there just by the fact that it's red dye? 

17 A No. If it was red we wouldn't call it. If it came up to 

18 be a red color in the final result we would report it out as 

19 totally inconclusive. We wouldn't even attempt to do anything 

20 with that. 

21 Q Now, you can get results on red items? 

22 A Oh, yes. Absolutely. 

23 Q So in t his case you're not saying that you could never 

24 get a result off the windbreaker? 

25 A No. I'm not saying t hat, no. 



1 
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7 
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10 A 

11 

12 you 

13 A 

14 
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Q So, in the case that you tested of the four samples 

you able to get any readable results? 

The only item that gave us a result was the -- actually 

We got inconclusive results. we couldn't -- we could not 

a reportable type out of that sample. We got some results 

they were not reportable. 

Q Would it be f a ir to say as to the testing that you 

you cannot categorically say there was no blood or DNA on 

cuttings that you took? 

No. I can't say that. 

Q However, out of the testing that you were able to do 

did not get a reportable result, is that right? 

That's correct. 

Q That would not preclude you, for example, getting a 

15 reportable result from the same garment from another area, 

16 assuming you did the test and it was able to be run? 

17 A Yes. 

18 Q And again, it doesn't mean there was anything wrong 
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19 with your test procedure or your methodology, is that right, but 

20 the fact that an inconclusive is something that comes up? 

21 A 

22 

It just happens. 

Q Dr. Bing, you also indicated you teated the knife. 

23 You talked about the knife earlier. Do you recall that? 

24 A 

25 

Yea, I do. 

Q Can you tell us the description that you actually 
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1 wrote down in your notes as to the knife that you actually took 

2 two samples from? 

3 A Knife, lab number thirty-two, item Q28. Knife found at 

4 north wall to right of center, open piece of luggage in bedroom 

5 of Audrey Robinson, item 161062. 

6 0 Did you also label them 7A and 78? 

7 A Yes, I did. 7A and 7C. There's a further note here that 

8 the knife was wiped extensively when I saw it originally. 

9 0 Now, you took the two areas you've showed us earlier 

10 that you put the dots around? 

11 A Yes, I did. 

12 0 What if any results did you get from those two areas? 

13 A The knife bloodstain we got a result on that was consistent 

14 with the type for Audrey Robinson. DO-Alpha and polymarker, the 

15 five markers in polymarker. And on the unstained area we got no 

16 result, none seen with DO-Alpha and inconclusive results in 

17 polymarker. 

18 0 As to the stain that was consistent with the DNA 

19 profile of Audrey Robinson, was that also consistent with a 

20 single source stain? 

21 A Yes, it was. 

22 0 Could you just briefly tell us, so I have no doubt as 

23 to what you're talki ng about, as to what you ref erred to as 

24 con:i5tent with Q single source s tain v.srsus what you 
,.c __ ., 

.L "'"'"' 
iii 

25 consistent with a mixture? 
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1 A The results were in the DO-Alpha there was only one allele 

2 detected, 4.1. Miss Robinson in DOAl yield DOA type of 4.1. In 

3 the polymarker each different locus, that's what they're called, 

4 each locus was consist ent with it being a single type, in other 

5 words, the dots were there in equal intensity within each 

6 locus. At LDLR there was an AB. Miss Robinson types as a n AB 

7 at LDLR. At GYPA a B was detected. Miss Robinson types as a B 

8 at LDLR. At the HBGG locus a BC was detected in the knife 

9 stain. Miss Robinson types as a BC. D7S8 an A was detected in 

10 the knife stain . Miss Robinson types as an A. And in the GC 

11 locus a B was detected in the knife stain. Miss Robinson types 

12 as a B. For all intents and purposes it appeared to be from a 

13 single source, consistent with that conclus i on. 

Q That would be in the one area of your dotted black 14 

15 

16 

17 

18 

around that area? 

A That is correct. 

Q You testified earlier that you tested the mattress 

from that foam area? 

19 A 

20 

21 A 

Yes, I did. 

Q What was your CBRL number for that? 

14734 is the mattress stain 4B. 14733 is the mattress 

22 cutting 4C. In addition to that, we did attempt to extract DNA 

23 from mat t r ess stain 4A and from mattress stain 5A and 5C, which 

24 would be 14732 fc~ 4A. 14735 fer 5A and 14736 f o r 5C. 

25 Q Now, once again , the portions of t he mattress that you 
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1 tested that you did not get a final result on, that would have 

2 been the areas of the mattress covering, ls that correct? 

3 A 4A ls stain near QlO. That would have been the mattress 

4 covering, yes. 

5 Q And in that case would it be fair to say that again 

6 the fact you didn't get a reportable result on the mattress 

7 covering doesn't neces arily mean there was no DNA in that 

8 portion of the covering, is that right? 

9 A No. That doesn't mean that. That just means the sample I 

10 got I didn't get any DNA out of. There's lots of reasons. 

11 Anything from the fact that I was dealing with the residual part 

12 of a very small stain, what had been a very small stain in the 

13 first place, to the fact that there could have been degradation 

14 or it could be that I could have picked up an inhibitor from the 

15 cloth that would have interfered with everything. 

16 Q There might be flame retardant chemicals? 

17 A Something like that, sure. Regardless of that i t turns out 

18 on that parti cular stain we just got no -- no quantifiable DNA. 

19 We just didn't get any DNA from that cutting near QlO. 

20 Q That specific cutting, ·there was what appeared to be 

21 blood underneath that in the area of the foam, is that right? 

22 

23 

24 A 

25 know . 

MR. KLEINER: Which number? 

THE COURT: Under the foam. 

4A was near QlO . There may have been some . I just don't 
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1 Q I'm talking about the sample from 3SB. 

2 A 3SB is different. That's stain SA and SA is where the 

3 blood went -- my notes say where the bloodstain went through the 

4 mattress, where there was a stain on the bottom and a stain on 

S the top. 

6 Q The stain on the top would have been the mattress 

7 covering? 

8 A 

9 

10 A 

11 

That's right. 

Q You got no DNA result for that? 

We got no DNA out of that sample. 

Q Similarly, as you just testified, the fact you got no 

12 result out of the cloth doesn't necessarily mean there was no 

13 blood originally in that area? 

14 A That's right. 

lS 

16 

17 

18 

19 

Q And the fact is underneath that where you took the 

through and through cutting into the foam, you didn't test the 

actual foam area underneath it, is that right? 

A No, I d i d not. 

Q so you can't preclude the fact that there was at one 

20 point or even now or when you took the cutting, DNA material on 

21 the mattress covering and t hat the material, the reddish 

22 material that's in the foam was also blood that could have been 

23 typed? 

24 A That could have been, yes. 

2S Q Now, regarding t he mattress that you did get a sample 
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from, that would have been on 35A, that portion of the mattress? 

A That's right. 

0 Isn't it true that the mattress samples have to be 

looked at with caution because of the potential biological 

material could be left behind by different people who sleep on 

the mattress from time to time? 

A It's a possibilit 

Q That's something that goes through forensic scientists 

or DNA scientists such as yourself when you're looking at that 

type of sample? 

A That's one of the reasons in a sample like that, if you 

can, you take an unstained area adjacent to the cutting. 

0 Now, in this case you took one specific area that you 

14 did get a reportable result, is that right? 

15 A 

16 

17 A 

18 

That's right. 

O That was in the foam? 

That's right. 

O Okay. The foam cut out, we saw the pictures earlier, 

19 did you use that whole piece to do your DNA testing or of that 

20 portion that seems to be cut out from the foam did you use a 

21 portion of it? 

22 A We used a portion of it. We always go for the most heavily 

23 stained area of any portion. We would have cut a square out of 

24 that foam about a quarter of an i nch on each side . 

25 Q If we look at the photograph, D-40 , which is the 
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1 board, if we look at anyone of the photographs with the cut out 

2 area, for example the one on the bottom, bottom right hand, 

3 there seems to be a square that's been cut out in the center of 

4 the stain? 

5 A 

6 

That's right. That's my cutting, yes. 

Q Now, of that portion that was cut out did you use that 

7 

8 

9 

10 

whole piece or a portio ? 

A No. No. We only used a small portion of it and then we 

left behind the remainder part for a variety of reasons. One, 

so somebody else could test it and see if they got the same 

11 result we did, if somebody chose to do that. The other reason 

12 is that we didn't need the whole piece for our test. So I cut 

13 

14 

15 

16 

17 

18 

19 

20 

out a piece that seemed to be heavily stained and from that we 

would have cut a smaller section from that, that would have 

we would have considered to be the best area in terms of 

staining. 

Q can you estimate for us approximately how big was the 

piece that you actually cut out initially? 

A Probably about the size of the end of this pen that I'm 

holding. This little circle here. That's about the size sample 

21 that we look for in PCR testing. If we can get a sample like 

22 that we're pretty optimistic if there's blood there and nothing 

23 else happens to it we 'll get a result. 

24 O I think you misunderstood the quest ion . I just want 

25 to know initially how big was the piece when you cut it before 
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you took your portion? 

A If you look at the ruler up at the top on one of the ones 

Dr. DeForest took, there's a ruler down in the lower right-hand 

corner 

Q There's a ruler over here. Would you like to show us? 

A Sure. 

7 It's probably about fifty millimeters by eighty 

8 millimeters. 

9 

10 

11 A 

THE COURT : What's that? 

Q Since you know we're illiterate. 

This is a centimeter ruler. Fifty millimeters would be 

12 roughly a fifth of an inch. A fifth of an inch. Less than a 

13 quarter of an inch. That doesn't sound right to me. It's 

14 bigger than that. We can get it out and look at it. 

15 Q Whatever way you think would be quickest. 

16 A I think what this looks to me like to me is that it's about 

17 an inch on each side and probably about a half an inch deep. 

18 Q So about an inch by an inch by a half inch? 

19 A 

20 

That's right. 

Q Now of t hat inch by inch by half inch, how much of 

21 that did you actually use t o do your testing for DNA? 

22 A About the size of this blue dot that's on the end of my 

23 pen, which I think is about a quarter of an inch. We wouldn't 

24 use any more than tha t. 

25 Q Most of what you cut out would be a remai nder a e 
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1 opposed to what you actually put into the test tube to do the 

2 test? 

3 A 

4 

That's right. 

Q Can you tell us from what portion of that one by one 

by one half inch did you take your smaller portion from? 

A As I recall, we went right into the center of the stain and 

took the darkest area. 

Q Okay. So that that would be a great deal smaller than 

9 the whole, would that be accurately stated? 

10 A Yes. 

11 Q Now, did you get any results in this particular case 

12 on that stain? 

13 A 

14 

Yes, I did. 

Q Before you go into detail as to what your results 

15 were, were they recorded in your final report? 

16 A 

17 

Yes, they were. 

Q Is that because the results on the mattress was 

18 

19 

20 

21 

22 

23 

24 

25 

something that you considered to be scientifically reliable? 

A I considered it a reportable result. All of the work is 

reliable. But there's a difference between what can be reported 

and what can be not. 

Q What can be reported is something where all the 

controls work properly? 

A Where the control, ths internal control in the teat behaves 

in the way that is expected to behave, and then at that 
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1 particular point the genetic type can be assigned to the sample 

2 tested. 

3 MR. KLEINER: With the Court's permission I'd like to 

4 use a board marked S-881. 

5 MR. KLEINER: No objection. 

6 MR. SANTULLI: Because it's not as big as I'd like it 

7 to be I'd ask permission to pass out smaller versions. 

8 MR. KLEINER: The only objection I have are the 

9 numbers Dr. Bing was cross-examined on today already regarding 

10 the car swabs. It's just repeating the testimony. The reports 

11 have already been -- he's already --

12 THE COURT: I'll allow it. 

13 MR. KLEINER: Other than that he's already testified 

14 to it so I don't have an objection to the document. 

15 MR. SANTULLI: I don't know if the Court wants one. 

16 0 Dr. Bing, did I give you one? 

17 A No. 

18 0 Can you see the board? 

19 A No. It's a little bleak to me. 

20 0 What I may ask you to do is to step down. 

21 Doctor, maybe I' l l hold it like this. Have you an a 

22 chance to see this sometime prior? 

23 A That looks l ike something I've seen before. 

24 Dees this appear to hava your rs~wlto r a;ardin; 

25 mattress stain? 
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1 A Yes, it does. 

2 Q Can you explain to us whether this is consistent with 

3 your mattress testing, whether it was consistent with a single 

4 source stain or with a mixture stain? 

5 A 

6 

We called this a mixture. It's consistent with a mixture. 

Q Can you tell us whether you looked at the results of 

7 the mattress and compared it to the known samples of Josh 

8 Pompey, Audrey Robinson, Madeline Mitchell and Edward Hoffman? 

9 A 

10 

Yes, I did. 

Q Did you have an opportunity to actually run the known 

11 samples of the four persons I just mentioned? 

12 A Yes, I did. 

13 Q Was that something that you had actually delivered up 

14 to your laboratory that you were able to do the other DNA tests 

15 on? 

16 A Yes, it is. 

17 Q Was the mixture consistent with the DNA profiles of 

18 any of the known samples? 

19 A Neither Mr. Pompey nor Audrey Robinson -- Mr. Pompey could 

20 not be excluded as a donor to this sample. 

21 Q What about Robinson, Mitchell and Hoffman? 

22 A Robinson, Mitchell and Hoffman are excluded as a donor to 

23 this sample. 

24 Q Can you show us how you go about your analysis and how 

25 you came to that conclusion with looking at the results. 
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1 A You compare column to column. 2/4.1, 2/4.1 in the 

2 mattress. 2/4.1 in Pompey. Robinson is a 4.1. Mitchell is a 

3 2/4.1. Hoffman is a 1.1. so Hoffman and Robinson are 

4 immediately eliminated right off the bat. 

5 Q Well, is Robinson, is she a 4.1? 

6 A She's not eliminated if this is a mixture but right o f f the 

7 bat there is no -- she doesn't have a 2. This could be a 

8 mixture up here. You don't really know but certainly Hoffman is 

9 eliminated because there's no 1.1. 

10 Q Would you be able to cross out and show us whether an 

11 exclusion under DQ-Alpha would totally exclude Edward Hoffman 

12 from the sample? 

13 A 

14 

15 A 

You want me to cross it out? 

Q Yes. So it's not Hoffman? 

No. 

16 

17 

18 

19 

Q Now, regardless of the results under the polymarker 

system is he still excluded based upon the DQ-Alpha r e sults? 

A Yes. Regardless of what comes up in the polymarker. 

20 A 

21 

22 A 

23 

24 A 

Q Can you go through the analysis. 

Robinson would be included in LDLR. 

Q Excluded because the A is there? 

And there's no A up here in the mattress stain. 

Q Okay. 

None of these individuals a r e excluded in GYPA because 

25 there 's a A. The A ls greater than the B. 
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THE COURT: That's what that symbol means? 

A That carrot simple means greater than. Thank you, your 

Honor. And so nobody is eliminated here. 

Q Just explain why no one would be eliminated in this 

system. 

A Because there's an A and B up here and there's an A for 

Pompey and a B for Robinson. Either one of these it's the same 

thing that you pointed out over here in DQ-Alpha. Since 4.1 

doesn't necessarily eliminate Robinson in DQAl if it's a mixture 

10 she could still be the donor of that 4.1. Same thing over here 

11 in A and B. Now in HBGG Robinson is eliminated. Mitchell is 

12 eliminated and Hoffman is eliminated. In D7S8 the only person 

13 who's eliminated is Hoffman because of the AB. And in GC 

14 Hoffman is eliminated and Mitchell is eliminated because there's 

15 an A but nobody else is. 

16 

17 

18 

19 

20 

Q Would it be fair to say your results were consistent 

with the fact Robinson Mitchell and Hoffman were all eliminated 

from the contribution to the mixture? 

A That's right. 

Q Josh Pompey was not eliminated from the mixture? 

21 A Of the people that I tested he's the only one not 

22 

23 

24 

25 

eliminated. 

Q When you i ndicated the A is greater than the B, is 

that one of the indicators of wh ther someone might be a primary 

or a majority donor to the mixture as opposed to a minor? 
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1 A Some labs report it that way, yes. 

2 0 Would this be consistent then with the DNA profile of 

3 Josh Pompey as being the major contributor? 

4 A 

5 

I'm not prepared to testify to that. 

0 But you indicated some labs do it that way? 

6 A Yes. 

7 

8 Josh 

9 from 

10 A 

11 

12 A 

13 

14 take? 

15 A 

16 

0 Regardless of whether it's major or minor contributor, 

Pompey' s DNA profile is consistent with the DNA profile 

the mattress as being part of the mixture? 

Yes. 

0 You also tested the bra in this case, is that right? 

Yes, I did. 

0 How many different stains on the bra did you actually 

Three . 

0 Earlier you made a statement you believed there were 

17 actual test results for two? 

18 A 

19 

That's correct. 

0 And you had an opportunity during the break to go 

20 through your materials? 

21 A Yes. You and I went over - - you pointed this out to me 

22 during the break. 

23 0 You were able to determine in fact there were 

24 reportable results for the bra? 

25 A That's correct. 
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1 0 Just before we get to your reportable results, do you 

2 recall yesterday Mr. Kleiner had showed you or asked you certain 

3 questions about your bra, 6C stain? 

4 A That is right. 

5 0 6C was an unstained area? 

6 A That is, to my eye it was unstained, yes. 

7 0 You were intending that to be a type of control, is 

8 that right? 

9 A 

10 

Yes. That was the intention. 

0 Now would it be fair to say when you went through your 

11 results on 6C that you indicated yesterday there was no C dot 

12 activity? 

13 A 

14 

That's right. 

0 And that C dot would be something that would be part 

15 of the DO-Alpha test? 

16 A 

17 

18 A 

That's right. 

0 What happens, what does it mean that there' s no C dot? 

It means the c dot on the DO-Alpha strip is a control built 

19 into the test. There has to be a visible color there before any 

20 other type on that is reportable according to the instructions 

21 that come with the test. That's the way the test is presented 

22 to the people running the test. 

23 0 With the polymarker is there a similar control system 

24 in place? 

25 A Yes . That is called an s dot. In fac t it's exactly the 
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l same material that's on the C dot. They just call it soaething 

different because it's a different test. 

Q If there's no c dot and no s dot the instructions of 

the kit that you utilized say -- the fact that there was the 

instructions in the polymarker system that suggest when there is 

no S dot and in the DQ-Alpha where there is no C dot would mean 

that you would not make a call on the results, is that right? 

8 A 

9 

That's the suggestion in the kit, yes. 

Q And, in fact, you follow that suggestion? 

10 A 

11 

Yes, I do. 

Q And it would be, in your opinion, unreliable to report 

12 that out as a final reliable result, isn't that right? 

13 A I think the conservative call is to basically call it 

14 inconclusive, which notes there is something there but it 

15 doesn't meet the criteria for a reportable type. Doesn't mean 

16 there isn't a type there. Just means we don't report it. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q You recall yesterday Mr. Kleiner wrote out, compared 

Edward Hoffman to your 6C bra stain. Do you recall that? 

A Yea. 

Q There's no C dot and no s dot for these strips, is 

that right? 

A That's right. 

Q And you did not report this out as a reliable result, 

is that right? 

A We reported it's out as inconclusive. 
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1 MR. KLEINER: Objection to the form of the question. 

2 That's not what the testimony is. 

3 THE COURT: The doctor is answering it. 

4 A 

5 

I reported it inconclusive. 

O So that in actuality did you write something in your 

6 actual report as to what your final results were for 6C, b r a, 

7 which you also labeled 14739 as your number? 

8 A 

9 

It's reported out as INC, which means inconclusive. 

O You said you had a ten page report in this case, is 

10 

11 

12 

13 

14 

15 

that right? 

A It's on page nine. 

O And on page nine what did you report out for DO-Alpha 

on this stain? 

A INC. 

0 And for polymarker system is it LDLR? 

16 A INC. 

17 

18 A 

19 

O And for GYPA system? 

INC. 

O And for the HBGG? 

20 A INC. 

21 0 And D7S8? 

22 A INC. 

23 0 And for GC ? 

24 A !NC. 

25 Q Now, you did get reliable results on two of the 

140 
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1 stains, is that right? 

2 MR. KLEINER: Objection to the form of the question. 

3 THE COURT: Rephrase it. You've got genetic profiles 

4 as a result of it would be more accurate. 

5 Q I'll rephrase the question. Did you get results on, 

6 let's take 6A, stain 6A that you reported out as being a DNA 

7 result that was scienti fically reliable in your opinion? 

8 A Yes, I did. 

9 Q We're dealing with the packet I just handed out. This 

10 would be the next item. Have you seen this before, Doctor? 

11 A Yes, I have. 

12 Q Now, would this portray the results that you got 

13 regarding the testing for different samples using DQ-Alpha and 

14 also the polymarker system? 

15 A Yes, it does. 

16 Q I'm going to ask you to come forward again. Explain 

17 to us whether you found this was consistent, this stain 6A was 

18 consistent with being a mixture. 

19 A Yes, it does. The B is greater than the A. That little 

20 carrot sign there means it's greater. Over here is an A,B and 

21 c. Can't have three. You can have one or two but you can't 

22 have three. These two results would indicate this is definitely 

23 a mixture. 

-- ·-GD ~U Okay. Were you able to make a determina tion 

25 whether certain of the known samples could be excluded from 
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1 being part of that mixture? 

Yes, I can. 2 A 

3 Q Would you show us, using this board, as to how you 

4 came to your conclusions. 

5 A Well, Hoffman is excluded because he's a 1.1. It's not 

6 there. In LDLR I can't exclude anybody. In GYPA I cannot 

7 exclude anybody because there's an AB in the bra stain and 

8 everybody else is an A, B or an AB. In HBGG I cannot exclude 

9 anybody because it's an ABC. In 0758 Hoffman is excluded 

10 because there's an A and Hoffman has an AB and there's no B in 

11 0758. In GC Mitchell is excluded and Hoffman is excluded 

12 because Hoffman is an AC. There's no AC up here and Mitchell 

13 excluded because she has an A in GC and there's no A up there. 

14 Q So would it be fair to say Mitchell and Hoffman are 

15 totally excluded from the mixture? 

16 A Yes. 

17 Q Of the known samples who was not excluded from the 

18 mixture? 

Pompey and Robinson. 
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is 

19 A 

20 Q And the indication that t he B is greater than the A is 

21 something that you delineated and made a call on this of what 

22 you saw, is that right? 

23 A 

24 

That' s right . 

Q Generally what it does it mean the B is greater than 

25 the A? 



1 A 

2 
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Just means that dot is more intense than the A. 

Q Now, in this case we note that you found that Josh 

3 Pompey's known sample is a B? 

4 A 

5 

6 A 

7 

That's right. 

Q Audrey Robinson was an AB is that right? 

That's right. 

Q Isn't this another example that Josh Pompey's blood is 

8 consistent with being a major contributor because his B is in 

9 greater proportion to the above? 

10 A I conclude from this that he cannot be excluded as a donor 

11 to that sample. Whether or not he's the major contributor I'm 

12 not prepared to testify to. 

13 Q Doctor, you also indicated there was a result of the 

14 6B stain on the bra? 

15 A Yes, there is. 

16 Q Have you seen this before? 

17 A Yes, I have. 

18 Q This is marked S-883 for the record. Can you tell us 

19 whether this was a single source stain or a mixture? 

20 A In this particular result this result is consistent with 

21 this being a single, from a single donor because there's no 

22 evidence of a mixture present. 

23 Q Were you able to conclude from the single source stain 

24 that Josh Pompey, Madeline Mitche ll and Edward Hof f man were 

25 excluded from being contri butor to that singl e sour ce? 
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A I don't have to go any farther than DQAl to exclude them. 

They're all excluded based on the DQ-Alpha result. 

O Is your analysis with the single source stains similar 

to what you did for the mixture? 

Yes, it is. 5 A 

6 O Are there any other systems where they could be 

7 excluded as well? Bef re you answer that you indicated you 

8 don't have to go any further, is that right? 

I don't. 9 A 

10 0 Once there's an exclusion it's total exclusion? 

That's right. 11 A 

12 0 You could look at other systems just to see if they to 

13 corroborate? 

A There should be some consistency. 

eliminated in HBGG because he's an AC. 

Over here Pompey is 

And over in GC Mitchell 

14 

15 

16 

17 

18 

and Hoffman are excluded because she is an AB and he's an AC and 

all there is is a B on the GC system. 

O And can you just compare the bra stain results with 

19 Audrey Robinson? 

20 A Excuse me. Here Mitchell and Hoffman are also excluded in 

21 GYPA. 

22 O Why la that? 

23 A Because they have an AB and there's no A in GYPA in the 

24 bra. 

25 0 What about the A here? 
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1 A Pompey is an A. There's no A in the GYPA. He's excluded 

2 in GYPA. I don't have to go beyond. 

3 Q Doctor, you also were able to run results on some of 

4 the swabs from the car, is that correct? 

5 A 

6 

That is correct. 

Q Now, the car we're talking about, was it your 

understanding that was Audrey Robinson's vehicle? 

A That's my understanding. 
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7 

8 

9 Q Was it also your understanding there will been certain 

10 

11 

12 

13 

14 

swabs that had been taken by the State's Police of the interior 

passenger compartment of the car? 

A That's my understanding they took swabs. 

Q Did you have an opportunity to get access to the 

actual swabs themselves? 

15 A Yes. 

16 Q Were those items, did you bring those to your lab or 

17 

18 

19 

were they delivered? 

A Yes. 

Q You brought them in? 

20 A Yes, they were brought in. 

21 Q 

22 swabs? 

And were you able to get results from some of the 

23 A Just a minute. Let me double check that. They actually 

24 were sent to me. I was thinking of those swabs f r om the crime 

25 scene which I took back. The swabs from the car were sent to me 
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1 by Federal Express on .June 6 from Dr. DeForest. They arrived 

2 by Federal Express. I didn't transport them to my laboratory. 

3 Q You did have access to them? 

4 A But I did have access to them, yes. 

5 Q Were there seven different areas or portions of the 

6 evidence that were delivered to you? 

7 A 

8 

9 A 

I got six items. 

Q Of the six you got results for how many? 

We got results from five of them, I think. We tested them 

10 all. There was an unstained sample that came with it which we 

11 carried through. Nothing was found in that, which was what you 

12 would hope for. But we did obtain an interpretable result. 

13 None seen is still an interpretable result. 

14 Q Where you actually got a profile that you can read, 

15 how many of those samples did you get? 

16 A 

17 

Five of them. Four of them. Four of them. 

Q I'm going to show you some results from the glove 

18 compartment. Change that to the armrest area, Doctor. You can 

19 look that up in your notes. 

20 A Yes. 

21 Q This will be marked S-884 for the record . This board 

22 I'm showing you, is this something you've seen before? 

23 A 

24 

Yes , it is. 

Q Did you, i n fact, test t he swab from t he armrest area 

25 of the vehicle? 
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1 A Yes, I did. 

2 0 Were you able to get results from the profiles from 

3 the strip for that sample? 

4 A Yes, I did. 

5 0 Were you able to compare that to the other known 

6 reference samples that had been delivered to you? 

7 A Yes, I did. 

8 0 Was this consistent, your results consistent with the 

9 mixture for a single source stain? 

10 A 

11 

It's a mixture. 

0 Was it were you able to exclude any of the known 

12 samples from being a part of that mixture? 

13 A 

14 

Yes, I was. 

0 I'll ask you if you can come up here, show us how you 

15 did that and what you concluded. 

16 A In DQAl Hoffman is eliminated. In D7S8 Hoffman is 

17 eliminated. 

18 0 Is that because there's a B here? 

19 A That's right. In GC Mitchell is eliminated because she's 

20 an AB and there's only a B. Hoffman is eliminated because he's 

21 an AC and there's a B. 
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22 0 Now, could you say whether there was consistent with a 

23 mixture of the known samples of Josh Pompey and Audrey Robinson? 

24 A 

25 

In my report I axcludad neither one. 

0 What about Mitchell and Hoffman? 
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1 A I excluded them. 

2 0 Again in the LDLR system would it be fair to say you 

3 came to a conclusion the B was greater than the A? 

4 A That's correct. 

5 0 Once again is that an indication Josh Pompey was the 

6 major contributor to this particular sample? 

7 A My statement is that he's not excluded. I don't testify as 

8 to who is major and minor. 

9 Q Dr. Bing, I'm going to show you what's been marked 

10 S-885. Is this something you've seen before? 

11 A Yes, it is. 

12 0 This is a chart that has your results of a comparison 

13 between the swab from the glove compartment with the known 

14 reference samples in this case? 

15 A That is right. 

16 0 Did you make a conclusion as to whether this result 

17 was consistent with the mixture? 

18 A Yes, I did. 

19 0 Okay. Were you able to exclude certain persons and 

20 not exclude certain persons? 

21 A Yes. 

22 0 Can you come up here and show us again how you did 

23 that. 

24 A Hoffman !s climi natsd Hof fmar. 

25 in D7S8 because he's an AB and there's only an A there. 
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1 Mitchell is eliminated in GC because she's an AB and there's 

2 only a B. And Hoffman is eliminated because he's an AC and 

3 there's a B. Other than that in the other systems --

4 Q Would the result of the swab be consistent with the 

5 result of a mixture from the known sample of Josh Pompey and 

6 Audrey Robinson? 

7 A 

8 

That's right. 

Q Now, again, you've indicated you don't make a call as 

9 to majority versus minor donor? 

10 A No. This is a pretty good example of why I don't do that. 

11 If you wanted to make that call one would expect in the HBGG you 

12 would expect that perhaps the A should be -- the C should be the 

13 greatest dot there because Robinson and Pompey are both a C but 

14 in fact that's not what we obtained. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And it's subjective when you're looking at the dots 

however, is that right? 

A Looking at the dots it's a test where you are relying on 

the quality of the dot and the experience of the people who are 

doing the testing. That's what we're trained to do. Even 

though you can make reading colors very objective by doing 

double readings, which is what we do, nonetheless there's a 

subjective aspect to reading color. That's one of the reasons 

we're extremely c autious about interpreting dot color to 

indicate somebody i~ a major or minor contributor and I won't 

testify to that. 
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1 Q I think you made that very clear. However, it is 

2 consistent with a mixture? 

3 A 

4 

5 A 

6 

Absolutely. 

Q And it is c l ear Mitchell and Hoffman are excluded? 

Absolutely. 

Q And that the profiles of Pompey and Robinson are not 

7 

8 

9 

excluded from the sampl e? 

A That is correct. 

10 A 

11 

12 A 

13 

14 A 

Q Doctor, I'm going to show you S-886. 

Yes. 

Q Can you tell me whether you've seen this before? 

Yes, I have. 

Q Does this accurately portray what your results are? 

Yes, it does. 
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15 

16 

17 

18 

19 

20 

Q This would be the swab from the steering wheel rim, is 

that right? 

A That is right. 

Q Tha t's your number 14843-1? 

A That's right. 

Q And again this is compared to the known samples? 

21 A Yes. 

22 

23 

24 

Q Were you able to determine whether this is consistent, 

the unknown sample f rom the swab, with being from a mixture or 

single source stain? 

25 A Yes, it is. The B i s greater than the A and in LDLR and 
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1 there's an AC greater than a B but all three alleles are present 

2 in HBGG. 

3 Q It is consistent with a mixture? 

4 A 

5 

Yes. 

Q Were you able to exclude certain persons? 

6 A 

7 

Yes, I was. 

Q Could you show us who you would exclude. 

8 

9 

10 

11 

A Excluded Hoffman in DQAl. Excluded Hoffman in 0758. We 

excluded Mitchell and Hoffman in GC for exactly the same reasons 

they were excluded from the other samples I just testified to. 

Q Would this be consistent with a DNA profiles of Josh 

12 Pompey and Ms . Robinson? 

13 A 

14 

Neither one of them can be excluded. 

Q Before you leave, you indicated again you don't like 

15 to call majority versus minor, who is the major contributor? 

16 A That's right. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q However, in this case isn't what you've just shown us 

befor e in the LDLR, the B of Pompey is greater than the A? 

A That's right. 

Q And also the AC of Pompey in the HBGG is greater than 

the B? 

A That's right. 

Q Wouldn' t t his, given your prior answer, be consistent 

with a mixture where Josh Pompey is the major, at least 

consistent with being a ma jor contributor ver sus Audrey 
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1 Robinson? 

2 A Not necessarily so because Robinson is a BC so why isn't 

3 the C greater than the A and B? 

4 0 You to have --

5 A If this is a mixture of Robinson and Pompey and you want to 

6 say Pompey is greater -- the B is greater than the A, then over 

7 in this sample you have two cs, one A and one B. Why would it 

8 be the other way around? This is the problem with testifying to 

9 major and minors, Mr. Santulli. 

10 0 Regardless as to whether you would make the call as to 

11 major versus minor contributor, regardless of the proportion of 

12 whose DNA is there, are you still saying this is a consistent 

13 finding that it's a mixture that's consistent with Pompey and 

14 Robinson? 

15 A Neither one of them can be excluded, that's true. 

16 0 I'm going to show you S-887. 

17 A Yes. 

18 0 Have you seen this before? 

19 A Yes. That's the results on 14842, which is the steering 

20 wheel. 

21 0 Is this something that portrays your results in this 

22 case? 

23 A Yes. 

24 0 And accurately portrays them? 

25 A Yes, it does. 
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1 Q Was this result of the unknown from the steering wheel 

2 horn area swabbed consistent with being a mixture or a single 

3 source stain? 

4 A The analysis of this, the results here are identical to the 

5 ones I just presented. Everything is reported out exactly the 

6 same. The conclusions are the same. 

7 Q can you tell us or show us who would be excluded and 

8 who are possible inclusions in the results? 

9 A Hoffman is excluded in DQAl, in D7S8 and GC. Mitchell is 

10 excluded in AB. The other two, Robinson and Pompey, are not 

11 excluded as donors to the mixture. 

12 

13 

14 

Q 

15 the time. 

Doctor, I think you can take the stand. 

THE COURT: How much longer do you have? 

MR. KLEINER: Probably fifteen minutes if I can have 

16 THE COURT: How many time do you have to go? 

17 MR. KLEINER: I'd like to get Dr. Bing out. I know 

18 the jury -- it's getting late and I also have to show Dr. Bing 

19 some materials on redirect. I don't know how long it will 

20 take. 

21 

22 

23 

24 

25 

THE COURT: You wa nt a break? 

MR. KLEINER: Excuse me? 

THE COURT: Do you want to break? 

MR. KLEINER: When? At what point? 

THE COURT: What I'm trying to say before you start 



1 redirect 

2 

Bing - cross - Santulli 

MR. KLEINER: There was one thing I had to look at 

3 from the serology. 

4 THE COURT: Ladies and gentlemen, I have a meeting at 

5 430. I was willing to stay for a while but I don't think we're 

6 going to get done. We'll see you back tomorrow morning at 

7 8:30. Leave the material here. 

8 (The following is heard outside the presence of the 

9 jury.) 

10 MR. KLEINER: Judge, it might save time tomorrow 

11 morning, I would ask if Mr. Heaney can bring the books up. 

THE COURT: Sure. 
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12 

13 MR. KLEINER: I know Mr. Heaney has to get back. Just 

14 about five minutes will do. 

15 

16 

THE COURT: We'll do it now. 

MR. KLEINER: I have no problem with Mr. Heaney 

17 staying close so we know he has custody of these thinqs. 

18 

19 right. 

20 

21 

22 

23 

24 

25 

THE COURT: He's like a hawk on these thinqs. All 

We'll see you all tomorrow 8:30. 

(Proceedings concluded for the day.) 

* * * 
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colloquy 

St. v. Pompey, 2-26-98 

2 M 0 R N I N G S E S S I 0 N 

3 (The following is heard outside the presence of the jury.) 

4 P H I L I P 

5 stand. 

M 0 R G A N, previously sworn, resumes the 

6 

7 

THE COURT: After this witness who else do you have? 

MR. KLEINER: I have an issue to take up with the 

8 Court today as to the limited issue of Dr. DeForest on the knit 

9 cuff testimony I'm sorry on the knit cuff testimony of the 

10 shirt he had provided to Judge Parsons. I mean I could take 

11 care of that at any point today. I have very brief argument on 

12 it that I think I could take up with the Court today. It's 

13 already been testified to. There's actually a decision from 

14 Judge Parsons about this testimony from Dr. DeForest and what 

15 basically happened. 

16 I was given an opportunity on summation to arque it 

17 similar to like a tire track type argument from the defense 

18 without the expert testimony. I had argued that it was more 

19 than -- it was more than just it's a short arqument, your 

20 Honor. That's basically the limit that was basically the 

21 specific issue I was looking into. 

22 MR . SANTULLI: I filed papers in October before your 

23 Honor and also in February be fore your Honor. I could get 

24 c opies of any of that if you need them but I wou ld need some 

25 time t o go down and get them. 

3 
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THE COURT: How long will this witness be? 

2 MR. KLEINER: We're not sure yet. I think I'll have a 

3 good idea at around lunchtime where we're at. 

4 

5 

THE COURT: Lunchtime? 

MR. KLEINER: I have a lot of things for him to 

6 identify which are here in court. With a little luck, Judge, 

7 we'll get through them. 

8 

9 today? 

10 

MS. PEIFFER: Are there any other witnesses for 

MR. KLEINER: No. This is the witness I have. 

11 (The following is heard in the presence of the jury.) 

12 DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

13 0 Mr . Morgan, I'm going to be asking you in a few 

14 moment it is to step down and start producing some of the 

15 that are on the monitor. 

images 

16 Just regarding the capabilities of the monitor and the 

17 computers that you were working at the Kaltech premises and Big 

18 Apple is there a way on the monitor to hone in on particular 

19 items by the use of the mouse system? 

20 A Yes. 

21 Q Basically how does that work and does that manipulate 

22 the image? What does that do? 

23 A Theoretically a ll it does is expand the photograph to 

24 whatever size I want it to be, e ven though in theory it's larger 

25 than the monitor. But what that does, on t he monitor itself 
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you're able to see an item much closer just because the picture 

is expanded to a much greater size. 

Q Is there also a way, using a monitor either at your 

company or on this type of monitor to scan through an entire 

image on the computer, that being up and down or across to hone 

in on a particular area? 

7 A 

8 

Yes. I can scrol all over that I image. 

Q Does that have anything to do with manipulation? 

5 

9 A 

10 

No. We're just looking at it as a larger size. That's all. 

Q Also, as far as being able to move in and out of the 

11 computer, was that something that was done in this particular 

12 case during the course of your work with the defense? 

13 A 

14 

Yes. 

Q Were there times where certain images like the 122 

15 

16 

17 

18 

19 

shot or the 129 shot, where there were times where there would 

be a process of going up and down or across to see what was in a 

particular negative? 

A Yes. 

Q Judge, at this time I'm going to ask if the Court 

20 could accommodate these two sets of lights closest to the 

21 bench. 

22 THE COURT: Everybody see all right? 

23 Q Mr. Morgan , I'm going to show you a picture, S-408A. 

24 I believe it's been previously published to the j ury. Mr. 

25 Morgan, are you familiar with this particul ar photograph? 
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A Yes. 

2 Q Is this from the wooded area? 

3 A 

4 

Yes. 

Q In the photograph, had you had an opportunity to scan 

certain images in of the wooded area? 

A Yes. 

6 

5 

6 

7 

8 

9 

Q In this photograph do you see a brown plastic bag with 

a yellow pull tie? 

A Yes, I do. 

10 MR. SANTULLI: Judge, I'm going to object to 

11 identifying things that he would have no personal knowledge of. 

12 I have no problem with him 

13 THE COURT: We understand he did not take any 

14 photograph. He's only seeing the photograph. And it's based 

15 upon information provided to him. We understand that. He's not 

16 the one to say it's fair and accurate or not. 

17 

18 Q 

MR. KLEINER: Yes, sir. 

Mr. Morgan, did you at some particular point have an 

19 opportunity in 1996 to do certain work on photographs that were 

20 purportedly taken from Mr. Pompey's apartment hallway? 

21 A Yes. 

22 

23 

24 

25 

Q Do you have those images scanned on to the computer? 

A Yes . 

Q I'm going to ask if you could go to t he computer and 

punch up those images from the hallway. 
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Okay. Is there also -- okay. In this particular shot 

2 at the top of the image is there a number up there? 

3 A At the top? 

4 Q At the top in the center. 

5 THE COURT: A file number. 

6 MR. KLEINER: Actually it just identifies the photo 

7 number from the Sheriff 's Department, Judge. 

Oh, here. This is number 220. 8 A 

9 Q Thank you . I'm just going to ask if you step aside 

10 for a second. I want to make sure all the jurors ask see that. 

11 Mr. Morgan, in this particular case this was one of 

12 the images that you did scan into the computer? 

13 A Yes. 

14 Q And in this particular case did you also have an 

15 ability to get closer towards the back of the center of the 

16 photograph? 

17 A 

18 

Yes, I did. 

Q Do you have a separate shot or can you show us what's 

19 in the center towards the back? 

20 A 

21 

I have a separate shot. 

Q Okay. 

22 THE COURT: You're saying a separate photograph or a 

23 separate f ile? 

24 MR. KLEINER; This is a separate photogra ph, your 

25 Honor. 
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Q Mr. Morgan, again at the top of the photograph does it 

have a photo number? 

A This ls number 223 and it has an A which indicates it's a 

cropped version of 223. 

Q When you say cropped, ls that a manipulation or what 

does crop mean? 

A we zoomed in and what we did, we saved the image that we 

zoomed in on. 

Q And in this particular image that was put on to the 

10 computer, was this a close-up of an area in the hallway? 

11 A Yes. 

12 Q Mr. Morgan, I'm going to ask if you could remove these 

13 images from the screen. And I'm going to ask you in this 

14 particular case if -- I'm going to ask you in this case --

15 MR. KLEINER: Your Honor, this has been previously 

16 marked S-287A and has been previously published to the jury. 

17 Q Are you familiar with the smaller photographic version 

18 of this? 

19 

20 

21 

22 

23 

A Yes. 

MR. KLEINER: Judge, I'm going to ask for permission 

to have this at the easel. If I could just get the easel up 

here. 

MR. SANTULLI: Judge, I'm just going to ask if 

24 possible the easel not be placed in our line of vision if 

25 possible. 
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THE COURT: Put it behind counsel. I agree with you, 

2 Mr. Santulli. 

3 MR. KLEINER: I have no problem with that. 

4 THE COURT: Reasonable request. 

5 MR. KLEINER: Your Honor, for the record S-287A. It 

6 says on the back 9-5-89. 122 ADR. 

7 Q Mr. Morgan, I 'm just going to ask right before we put 

9 

8 this image up, I just have a few questions about the scanning of 

9 this particular image. If you could just take your seat. This 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

particular image, did you have an opportunity in the summer of 

1996, to scan the entire negative through the scanner? 

A Yes. 

Q And when you did that, in 1996, did you make certain 

copies of that through bubble jet and Cyclone? 

A Yes. 

Q And also did you retain the original negative that you 

had scanned in in 1996 on the discs, the CD discs? 

A Yes. 

Q Now, in reference to this, did there also come were 

20 there also certain times where you were asked to hone in on 

21 particular areas of this particular photograph? 

22 A Yes. 

23 Q And speci fically I'm going to point to an area here. 

24 I 'm not going to ask you to ident ify what this is but just wher e 

25 my f i nger is, was there wor k done in here in 1996 to zoom in on 
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this area? 

Yes, there was. 2 A 

3 Q Now, in 1997 I think you mentioned that there was a 

4 separate time during the summer where you used another scanner 

5 with higher resolution? 

6 A Yes. 

7 Q And, can you tell us, in this particular - - regarding 

10 

8 this photograph, whether or not there was a particular aspect of 

9 this photograph where a negative was scanned into the computer 

10 on the higher resolution. 

11 A Yes, there was. 

12 Q And can you just outline to us -- just turn it to the 

13 jury and show them the area that you concentrated on when you 

14 scanned the negative in in 1997. 

15 A 

16 

It was approximately this area here. 

Q And when you did that did you also make a Cyclone 

17 print of certain images from this shot? 

Yes. 18 A 

19 Q Did you also retain the image that was scanned in on 

20 the Jaz equipment? 

21 A Yes. 

22 

23 Q 

MR. KLEINER: Your Honor, these are 532 and 533A. 

Mr. Morgan , in 1996, in the summer of 1996, did you 

24 have an opportunity to scan any o f these images i nto the 

25 computer? 
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A Both of them. 

2 Q Were they known on the computer as number 97 and 98? 

3 A 

4 

I believe they were, yes. 

Q Now, just regarding the photographic material that we 

5 have, based upon the information you had what type of film were 

you scanning into your computer with this shot, S-287A? 

A That was 120 mill i meter film. 

Q And what type of film were you scanning in when you 

did the shot of the dumpster area? 

This, I believe, was 35 millimeter. 

11 

10 A 

11 Q Now, as far as the computer goes, can you tell us from 

12 the computer standpoint, which film was generally better or 

13 worse as far as its ability to be picked up on the computer? 

14 A Well, there's a lot more color depth in the 120 film. I 

15 

16 

17 

18 

19 

20 

21 

can scan at a higher resolution. 

Q And the 35 millimeter film? 

A There's less capability for high res scanning because you 

get into the grain of the film. 

MR. KLEINER: Regarding the dumpster shots, 532, 533A, 

previously identified as being on t he 7th of September --

Q Did you scan in t he entire negatives originally of 

22 these in 1996, the two in front of you now? 

23 A 

24 

Yes. 

Q Did there come a time when you honed i n on a 

25 particular area to zoom it up? 
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A Yes. 

2 Q Can you just show the jury -- you can use either one 

3 of them, what area you would have concentrated on. If you could 

4 just show them. 

5 A This area here. 

6 Q Mr. Morgan, I'm going to ask if you could now step 

7 down and show us the ve rsion of the 1997 scanning of 122, the 

8 roll-over shot. Now , Mr. Morgan, is this the entire negative 

9 a portion of the negative? 

10 A 

11 

This is just a portion of it. 

Q And was this the portion of the negative that you 

12 scanned in in 1997? 

13 A Yes. 

14 Q Of the roll-over shot? 

15 A Yes. 

16 Q And was there also work done in this case to zoom in 

or 

17 at certain times during the work that you had done on particular 

18 areas of this particular shot? 

19 A Yes. 

20 Q Now, I asked you before about whether or not you had 

21 scanned in the entire negative we were referring to before, the 

22 dumpster shots. Do you recall that? 

23 A Yes. 

24 Q I'm going t o ask if you could push thi s one a little 

25 bit to the side and bring up the dumpster s hot, specifically 
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number 98, alongside 122. 

2 Now ls there an indication on this particular shot of 

3 the number 98? 

4 A This is an -- I have it as 98A which means it's a 

5 

6 

cropped -- it's something that was cropped out of number 98. 

7 A 

8 

9 A 

10 

11 A 

12 

13 A 

14 

Q Which one of these two are we referring to? 

This one. 

Q This one? 

Yeah. 

Q Okay. 

This one. 

Q This one? 

Yeah. 

Q Okay. Now, do you also have number 97? 

15 A Yes. 

16 

17 

18 

19 

20 

Q Do you think just for a moment, you could put up 

number 97 in place of number 98. 

This ls number 97? 

A Yes. It's a cropped version of 97. 

Q That's also from the dumpster? 

21 A Yes. Different angle. Same dumpster. 

22 Q Mr. Morgan, I'm going to ask you now if you could 

23 return back to number 98, back on to the split screen. Remove 

Put 98 back on t o the split screen. 

13 

24 97. 

25 Is there a way of moving 122 slightly over my question 
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is, is that the end -- is this the complete area that was worked 

2 on on the negative on 127? 

3 A On 122? 

4 Q Yes. 

5 A No. You want to see the whole? 

6 Q If there's more of 122 that's available. 

7 A Yes. That's everything in this particular shot. 

8 Q If you can just take off maybe an inch off the right. 

9 Just on that area on the right where the darker -- background 

10 is. If you could just remove that portion right there. 

11 MR. KLEINER: Judge, at this time I'm going to ask 

12 permission to allow the jury to come down and take a closer look 

13 at this. 

14 THE COURT: If you need to look closer you can come 

15 down and look. They seem to think they can see it fine. 

16 

17 

18 

MR. KLEINER: Okay. 

(Some jurors approach screen to look at it.) 

THE COURT: Don't discuss it, jurors. You can't 

19 discuss it among yourselves. 

20 Q Mr. Morgan, I'm going to ask if you could resume your 

21 seat for a second. Thanks. 

22 MR. KLEINER: Your Honor, this has been premarked 

23 D- 221 for identification. 

24 MR. SANTULLI: I have a Htanding objec tion ~o any o f 

25 these specifically this one for now based upon the distortion of 
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the color. 

2 THE COURT: We'll hear about it. 

3 MR. SANTULLI: That's clear in this whatever you call 

4 it. 

5 Q Mr. Morgan I'm going to show you D-221 for 

6 identification. I'm going to ask if you recognize what this 

7 is. 

8 A Yes. 

9 Q Can you tell the members of the jury what you did, 

10 whether it pertains to one of the images on the computer and how 

11 it gets to the form that it is now. 

12 A Well, I took the image that's on the left side of the 

13 screen and sent it to the printer. 

14 Q And --

15 A This is a Cyclone. 

16 Q Was the entire -- is the entire image that's up on the 

17 left of the computer, that being 122, was that entire image put 

18 on to the Cyclone? 

19 THE COURT: 122 or 221? 

20 MR. KLEINER: This is 122 on the left, on my left. 

21 A This is the entire shot that we scanned but it's not the 

22 complete negative. 

23 Q And when you did submit it to the Cyclone, did you 

24 ,.. .... 9"11'98 -··-··':::9:- any cf th& cclox ox uiiits a ny \.:Olur correction method from 

25 the computer at all? 



Morgan - direct - Kleiner 16 

A No. 

2 Q Now, can you tell us whether or not in this particular 

3 case, whether you had the capability, if you wanted to, to make 

4 what's on the monitor consistent in color with what's on the 

5 Cyclone? 

6 A 

7 

8 A 

Sure. 

Q How would you have done that? 

I would of -- first of -- first I would have done one print 

9 to see what I had in relation to the original and I would of 

10 desaturated the color a little bit. Other than that I don't 

11 think I would have had to do anything. 

12 Q In this case did you do that procedure? 

13 A No. 

14 

15 A 

16 

Q Why not? 

Because I didn't want to do any manipulation. 

Q Mr. Morgan, I don't know if you need to look at it 

17 again. Would you say that the color that's on the Cyclone print 

18 that's in front of you is as good or as exact as the color 

19 that's on the monitor screen? 

20 A Well, as is normal for a machine that prints with toner the 

21 color is more saturated. 

22 Q On the Cyclone? 

23 A Yes. 

24 Q And if you were talking about the accuracy of the 

25 color coming from the negative, which would you be more reliant 
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on, the monitor that's up now or the shot that's in front of you 

2 now? 

3 A The image on the monitor is always what we look to for 

4 accuracy. 

5 MR. KLEINER: Judge, at this time I'm going to ask 

6 permission to publish this photograph to the jury. 

7 MR. SANTULLI : I have my objection on the record. 

8 THE COURT: Ladies and gentlemen, I'm going to permit 

9 it. Again understand it is a computer photograph of a 

10 photograph. Obviously the closer it is to the original source 

11 the better it is, the more reliable it is. Each process weakens 

12 it to some extent. I'm going to allow it as long as you 

13 understand it is to the third step now, from film, to computer 

14 to a printer, so that this would be less reliable than the 

15 original photograph as to what's in it. 

16 Q And this is of the roll-over shot, Mr. Morgan? 

Yes. 17 A 

18 Q Now , you mentioned, Mr. Morgan, that in 1996 the 

19 shirt - - sorry . In 1996 the rollover shot was used at a 

20 scanning of 4000 dpi? 

21 A Yes. 

22 Q In 1997 when you used the scanning process can you 

23 tell us whether or not the i mage that's here from 1997 image, 

24 t hat one from the 1997 image, that more or less tha n 4000 dpi? 

25 A That's more resolution. 
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Q Is there also away to tell there's more resolution by 

how many megabytes are actually being presented by the image? 

A Well, that's determined upon the area that's scanned. No. 

18 

4 You can't tell by the size of the file. You have to look at the 

5 

6 

7 

8 

9 

10 

size the actual physical size as well. 

Q Mr. Morgan, in this case, you mentioned the 97 s hot 

and the 98 shot of the dumpster purportedly taken on the 7th 

were scanned in by you on the 4000 resolution. 

THE COURT: 98? 

MR. KLEINER: Photos 97 and 98. They're from the 

11 dumpster. 

12 Q That they were taken by or scanned in by you using the 

13 4000 dpi system? 

14 A 

15 

They are scan -- they were scanned at 4000, yes. 

Q Was there any -- based upon it being 35 millimeter 

16 film did you make any conclusions as to whether 

17 by increasing the resolution of the scanning, whether i t would 

18 be benefici al in those photographs? 

19 MR. SANTULLI: I'm going to object to conclusions. 

20 There's nothing that was provided to the State regarding 

21 conclusions. 

22 

23 

24 

25 

THE COURT: I'll allow the question. 

Q Go ahead . 

A It was my opinion it wouldn' t do any good to s can 35 

millimeter film at higher resolution than 4000. 
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Q Why? 

A Because as it was we were already going to the grain when 

we zoomed in on items in pictures. 

Q In the '96 work that you did on the dumpster you 

5 mentioned there were two photographs, you identified them and 

6 two negatives, 97 and 98. Were bubble jet shots and Cyclone 

19 

7 shots taken to memorial i ze what was done on the computer for the 

8 dumpster shots? 

9 A Yes. 

10 Q Was there also, as I think you mentioned before, the 

11 entire negative from number 122, was that also scanned in at 

12 4000 in 1996? 

13 A 

14 

Yes, it was. 

MR. KLEINER: Your Honor, for the record, this board 

15 has been previously marked as D-525 and the three images are 

16 marked as 500, 501 and 502. 

17 MR. SANTULLI: Similar objection. The colors are 

18 completely out of whack. And it doesn't fairly and accurately 

19 portray the scene. 

20 THE COURT: All right. I don't have to rule on it 

21 yet. He hasn't identified it. 

22 MR. KLEINER: I have to approach the witness. 

23 Q Mr. Morgan, have you had an opportunity to do Cyclone 

24 

25 

work on the two shots from the dumpster? 

A Yes. 
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1 Q And did you also have the ability to do Cyclone work 

2 on the 1996 scan of the roll-over shot? 

3 A Yes. 

4 Q And you mentioned before the Cyclone procedure that 

5 you utilized. Was this the same type of procedure you utilized 

6 for these three? 

7 A Yes. 

8 Q can you tell us, Mr. Morgan, was there a cropping 

9 procedure that was done to get these into Cyclone form? 

10 A 

11 

12 A 

13 

Yes, there was. 

Q Was there any color correction that was done? 

No. None. 

Q Would you say that the color of these images is as 

14 good as what's on the monitor? 

15 A 

16 

No. It's more saturated. 

Q But the images themselves, there was no manipulation 

17 of these images? 

18 A No. 

20 

19 Q Do these images fairly and accurately reflect the work 

20 that was done from the monitor to the Cyclone print? 

21 A 

22 

23 

24 

Reasonably, yes. 

MR. SANTULLI: What was the answer? 

THE COURT: Reasonably. 

MR. SANTULLI: I don't know if that's the standard, 

25 Judge . 
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Q In this particular case when these images were put on 

to Cyclone form are these the actual Cyclone prints that came 

from the negatives? 

A Yes. Those are s t raight prints without anything being 

5 done. 

6 0 Are these a fair and accurate representation of t he 

7 

8 

9 

end result of the Cyclo e print work that's before you now? 

A Yes. 

0 And are any of the images that are in this particular 

10 

11 

12 

photograph up on the monitor right now? 

A Yes. 

0 And in this particular case was it's your 

13 understanding that when you were doing Cyclone printing that 

14 there would have been a cropping procedure that would have been 

15 done before the images would be in the form they are now? A 

16 cropping procedure on the computer? 

17 A 

18 

Yes. 

Q Is that how these get into the condition that they're 

19 in now? 

20 A Yes. 

21 MR. KLEINER: Judge , at this time I'm going to ask 

22 permission to public to the jury. 

23 THE COURT : I'll allow it. As long as you understand 

24 it ' s made through a process. The color is not the same . Any 

25 issue as to color you real l y should go back to the photograph. 

21 
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1 Correct? 

2 THE WITNESS: That's correct. 

3 THE COURT: If there's an issue as to the color go 

4 back to the photograph. That has it accurately. 

5 Q Now, Mr. Morgan, I'm just going to ask you, you 

6 mentioned that these were crops from the original negatives, is 

7 that correct? 

8 A That's correct. 

9 Q Now, this one over here, D-502, I'm going left to 

10 right now, D-502, I'm just going to tilt it a little bit so it's 

11 not a glare. D-502, was this a cropped version of one of the 

12 shots from the dumpster? 

13 A Yes. 

14 Q The one over here, D-500 

15 THE COURT: 500 is which one? 

16 MR. KLEINER: On the far right, your Honor. 

17 Q Is that a cropped shot from the dumpster? 

18 A Yes. 

19 Q This one in the middle, D-501, is this a cropped shot 

20 from the dumpster? 

21 A No. 

22 Q Where does this one purportedly come from? 

23 A That image came from the crime scene. A roll-over shot. 

24 n a .. ,.,.,., .. ··- ....... 
25 A Yes. 
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Q The two on the sides are from the dumpster? 

Yes. 

Q The one in the middle is from the crime scene? 

The crime scene. 

MR. KLEINER: Your Honor, I have two more. If Mr. 

6 Santulli wants to see them. They're marked D-528 and D-513. 

7 

8 

9 

10 

11 

12 

13 

MR. SANTULLI : Same objection, Judge. 

THE COURT: Proceed. I won't rule on them at this 

time. 

Q Mr. Morgan, first D-528. I'm just going to ask you, 

is this an image from a scanning of 1996 or 1997? 

A That's from 96. 

Q You used words before other printers that were used. 

14 Which one was used for this? 

15 A First we printed a Cyclone shot and then we copied the 

16 Cyclone on the Canon bubble jet. This is the bubble jet print. 

17 Q This being a bubble jet print, as far as from the 

18 monitor to a bubble jet, would you say the colors are better or 

19 worse on the bubble jet shot than they are on the monitor? 

20 A This is far more saturated than the Cyclone which is more 

saturated than the screen. 

23 

21 

22 

23 

24 

Q When you ultimately got these on to bubble jet did you 

use any color correction methods that were available to you to 

get to where it is now? 

25 A We didn't do anything. 



Morgan - direct - Kleiner 

1 0 This image that's here, is this a fair and accurate 

2 representation of a transference of the image from the monitor 

~ 3 to the bubble jet? 

4 A Yes. 

5 0 Would you say the colors are less accurate on the 

6 bubble jet than they are on the monitor? 

7 A Yes. They're more saturated. 

8 0 However, the images themselves depicted in the 

9 negative, are they indicated here on the bubble jet? 

10 A Yes. 

11 0 In tangible form? 

12 A Yes. 

13 0 The other one I'm going to show you is D-513. I'm 

14 going to ask you if you recall whether this was from the 1996 

15 scanning of 122 or the 1997 scanning. 

16 A 

17 

This is '96. 

0 Can you tell us whether or not this was part of that 

18 negative or a lmost the entire negative? 

19 A 

20 

This is the whole negative. 

0 Is this a Cyclone or bubble jet? 

This is the Cyclone printed for the bubble jet print. 

24 

21 A 

22 0 Is the Cyclone print that's in front of you now ~ fair 

23 and accurate depiction of what came from the printer from the 

24 '96 scan on to the Cyclone? 

25 A Yes . 
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1 Q Although color correction methods were available to 

2 you did you utilize any color correction methods to get this 

3 into Cyclone form? 

4 A No. 

5 Q Is this a fair and accurate representation of what 

6 ultimately went into the Cyclone and came out of 122? 

7 A Yes. 

8 MR. KLEINER: Judge, at this time I'm going to ask 

9 for permission to public D-513 and D-528. 

10 THE COURT: I'll allow them, ladies and gentlemen of 

11 the jury. Again color you realize is not the same. Any issue 

12 of color you should return to the photographs not to these 

13 computer printouts. 

14 MR. SANTULLI: For the record the State objects 

15 because we don't feel they fairly and accurately portrays what 

16 is shown. 

17 THE COURT: It's there for the purpose of showing a 

18 closer image not to show the color. To the extent that's an 

19 issue go back to the photographs. 

20 MR. KLEINER: Yes, sir. First, your Honor, I ' m going 

21 

22 

23 

24 

25 

to show the Cyclone image. 

Q Mr. Morgan, D-501 that you indicated came from the 

roll-over shot from 1996, I believe that's the one in the 

center? 

A Yes. 

25 
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1 Q As you identified previously the one on my left and 

2 over here to the left 502 on the left, 500 on the right are from 

3 the dumpster? 

4 A Yes. 

5 Q This shot I just published to the jury, D-513, can you 

6 just tell us whether there was some sort of connection between 

7 the image that we have here and the image that we have here in 

8 the center? 

9 A 

10 

The center image came from that particular image. 

Q Was that part of the cropping procedure? 

11 A Yes. 

12 Q Was there any manipulation whatsoever? 

13 A No. 

14 Q And these images that are here, S-271A are they also 

15 contained on the blowup shot taken from 122? 

16 A Yes. 

17 MR. KLEINER: D-528, your Honor. 

18 Q Mr . Morgan, you identified this as the bubble jet shot? 

19 A Yes. 

20 Q Now, the images are also on this as well? 

21 A Yes. 

22 MR. KLEINER: Your Honor, this is D-518. 

23 MR. SANTULLI: Same objection, Judge. 

24 THE COURT: Let the witness identify it first. 

25 Q Mr. Morgan, D-5 18, can you tell us what this is and 
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l not specific images but just what the procedure was. 

2 A The procedure in this case was to crop the full image down 

3 to this particular image, print it to the Cyclone and then copy 

4 it on the bubble jet. 

5 Q Was this all from the 1996 resolution work? 

6 A This is from '96, right. 

7 Q This is on the bubble jet? 

8 A Yes. 

9 Q Is this a fair and accurate representation of the 

10 image that became part of a bubble jet print from the computer 

11 itself? 

12 A Yes. 

13 Q Was there any color correction work used? 

14 A None. 

15 Q Did you have that capability? 

16 A Yes. 

17 Q Can you just tell us in this particular shot is this 

18 more of a close-up of a particular area than the other bubble 

19 jet I just showed the jury? 

20 A Yes. 

21 MR. KLEINER: Judge, at this time I'd ask to publish 

22 this to the jury. 

23 THE COURT: I'll allow it into evidence with the same 

24 l i mitation. You go by the photograph. The blowups of the 

25 photograph are color. Don 't rely upon any o f the computer 

27 
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1 

2 

printouts for that. 

Q This is from 122, the rollover from the crime scene? 

3 A Yes. 

4 0 I'm going to ask you if you could come back down and 

5 if possible if on this image, you could put the two shots from 

6 the dumpster up in a three way with the rollover. Do you have 

7 that capability? 

8 MR. KLEINER: Maybe before Mr. Morgan does that, 
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9 pursuant to our conference yesterday of saving these images as 

10 they are now, if the State wants me to do that I'm going to have 

11 to alert the wi t ness to do that. 

12 THE COURT: Mr. Santulli? 

13 MR. SANTULLI: I believe we agreed that would be the 

14 best way to do it. 

15 THE COURT: Right now the ones he has are no problem. 

16 MR. SANTULLI: I'll leave it up to your Honor. If you 

17 feel it's sufficient it's fine. 

18 THE COURT: Mr. Morgan, everything you've shown so far 

19 you have, correct? 

20 A 

21 

I haven't really done anything. 

THE COURT: That's what I'm saying. 

22 MR. KLEINER: What's going to happen now, these are 

23 going to be slightly more condensed to put three on the screen. 

24 If the Court wante me to ~ave that I have to tall tha witnass to 

25 do it. 
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1 THE WITNESS: They're still separate images. I would 

2 still be saving three files which they already have. 

3 Q If you could put the one that's already situated, 

4 number 98, if you cou l d put that over to the right, the rollover 

5 in the center, and then the 97 on the left . 

6 Mr . Morgan, just to fit the three images together --

7 THE COURT: think he had a problem on one of the 

8 photographs. 

9 Q Just to get three images up on to this particular 

10 screen, the image to the left is in the reverse, as far as it's 

11 upside down? 

12 A It's rotated, yes. 

13 Q Okay. 

14 A Ninety degrees rotation. 

15 Q Ninety degrees rotation? 

16 A Yes. 

17 Q Apparently though, according to the identifi cation on 

18 this particul ar image we have up here, we have three images now 

19 up on the computer? 

20 A Yes. 

21 Q We have the ninety degree rotation of 97 -- we have 

22 could you move that. We have number 97 from the dumpster 

23 purportedly taken on the 7th on the left? 

24 A 

25 

Correct. 

0 We have the roll-over shot, 122, i n the center from 
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l the crime scene? 

2 A Correct. 

3 0 And we have on the far right, another shot purportedly 

4 from the 7th from the dumpster? 

5 A Yes. 

6 Q And the one in the center ls from the '97 scanning? 

7 A Yes. That's from 97. 

8 Q And the two on the left and on t he right are from the 

9 '96 scanning? 

10 A Yes. 

11 Q If you could put us -- put us back to the split screen 

12 now. 

13 MR. KLEINER: Your Honor, these have been marked as 

14 D-521 and D-520. 

15 

16 

17 0 

MR. SANTULLI: Same objection, Judge. 

THE COURT: Overruled until he gets done. 

First, Mr. Morgan, D-520 from one of the shots in the 

18 dumpster, from the '96 scanning, was there an attempt to do 

19 bubble jet work on it? 

20 A Yes. 

21 0 Can you just tell us again, did you use any color 

22 correction method? 

23 A No. 

24 0 And was thi s a zoom-in bubble jet reproduction or the 

25 entire negative? 
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This was zoomed in and cropped. 1 A 

2 Q And did you in this particular case, based upon what 

~ 3 you see, was this a fair and accurate representation of the 

4 image that came on to the bubble jet from the monitor without 

5 color correction? 

6 A Yes. 

7 Q D-521, same questions regarding bubble jet. 

8 A This is the bubble jet. 

9 Q Was there any color correction done? 

10 A No. 

11 Q Is this a fair and accurate representation of the 

12 other shot of the dumpster area turned on to the bubble jet 

13 printer? 

14 A Yes. 

15 Q Is this a fair and accurate representation of the 

16 culmination of that process? 

17 A Yes. 
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18 Q Is this a full shot of the negative or a cropped shot? 

19 A 

20 

This is cropped. 

MR. KLEINER: At this time I'm going to ask permission 

21 to publish these to the jury. 

22 THE COURT: I'll allow them. Again the color is not 

23 accurate. You have to realize that. Any dispute about the 

24 colors, you must go t o the photograph. 

25 Q Mr. Morgan, for the jury's orientation, D-532A and 
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1 D-533A are the images that I'm about to show the jury. Are they 

2 a cropped version of these particular images? 

3 A 

4 

No. Those are the full images. 

Q The ones I'm about to show the jury, the bubble jet 

5 shots, are they a complete shot of these areas or a cropped 

6 version? 

7 A 

8 

The bubble jets a r e zoomed and cropped. 

Q Are the images -- I'm not asking about color but are 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

the images about to be shown to the jury on bubble jet, are they 

depicted in these photographs? 

A Yes. 

MR. KLEINER: D-521 is the first image, your Honor. 

The second one is D-520. 

Q Mr. Morgan, I'm going to ask if you can come down and 

for a few moments if you could now concentrate back on the 

single screen of 122 for the next set of questions. 

Is that the end of the bottom of the negative or the 

bottom of the area you did taken all the way up? Okay. Mr. 

Morgan if I could come around for a second. 

I'm going to ask if you could use your mouse and pull 

21 out a larger version about that big. If you could remove some 

22 of the i tems on the left so we could concentrate on that item in 

23 the center . And if we could take the shot on the right out. Do 

24 you think there's a way of honing in on it a lit tle more? I'm 

25 going to ask if also in this particular cas e, maybe you can 
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1 resume your seat because I have some other preliminary 

2 questions. 

3 MR. SANTULLI: Judge, for the record, is there a name 

4 for this if I wanted to bring this up? 

5 MR. KLEINER: This may be one, Mr . Santulli, this 

6 image I have right here, this might be one he might want to 

7 save. I can have the witness do that. Otherwise Mr. Santulli 

8 can have the witness go back into this aga i n. 

9 MR. SANTULLI: How do I call it? 

I'll just add a "T" to the end of the file name. 
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10 A 

11 THE COURT: Save that one. He'll save it when he gets 

12 back up. 

13 

14 

MR. SANTULLI: If I want it what do I call it? 

THE COURT: T file. 

15 A 

16 

Whatever the name is. I can't see from here. 

17 

18 

THE COURT: What's the file name on top? 

MR. KLEINER: It just says one. 

THE COURT: It has a whole series of numbers. 

19 A 

20 

These files were numbered in succession. 

MR. KLEINER: This is number 122 for the record, your 

21 Honor. That's how it's listed. 

22 A I can rename the file 122T. That way they'll be no 

23 mistake. 

24 0 You can save this, Mr. Morgan? 

25 A Yes. 
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1 0 Okay. 

2 Mr. Morgan, is this a cropped in shot of a portion of 

~ 3 122, the roll-over shot of the crime scene? 

4 A 

5 

Yes. 

MR. KLEINER: S-287A, your Honor. 
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6 Q I'm showing you up S-287A. I'm just going to ask you, 

7 Mr. Morgan, the image, just for orientation, the image that's on 

8 the monitor now, that's been zoomed in on , is that particular 

9 area of the image depicted on a blowup photograph marked S-287A? 

10 A Yes. 

11 

12 A 

13 

Q If you could just orient us. 

This area right here. 

Q You think you could orient the photograph to how it is 

14 as far as up or --

15 A 

16 

17 A 

18 

19 is? 

20 A 

It is. 

Q Just point to that area again. 

Right here. 

Q Is this the area you were referring to where my finger 

Yes. 

21 Q And what's on the monitor now, is that item contained 

22 in the actual blowup of the photograph? 

23 A Yes. 

24 Q Mr. Morgan , also in this particular case, you 

25 ment ioned that there were certain photographs from the wooded 
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1 area that were taken into evidence, in this particular case? 

2 A Yes. 

3 Q Okay. And that you had an opportunity to scan certain 

4 photographs from that wooded area? 

5 A Yes. 

6 Q If you could, Mr. Morgan, could you tell us whet her 

7 they were scanned in at the 4000 resolution or at the higher 

8 resolution? 

9 A 4000. 

10 Q Can you tell us whether the shots from the wooded area 

11 were of 35 millimeter or were they of the 120? 

12 A 35. 

13 Q If you could, Mr. Morgan, I'm going to ask you if you 

14 could somehow retain this image, save this for the State, but 

15 come down and if you could, bring up a particular shot from the 

16 wooded area. 

17 Mr. Morgan, at this point are you saving this image? 

18 Is that what you're doing now? 

19 A Yeah. 

20 Q Is that now saved? 

21 A Now I'll save it. 

22 Q Is it saved now? 

23 A Yes . 

24 Q Just fer a moment I ask !f you could .a ... -~ idwnt.ity a JUD '-

25 few photographs. Just take a seat. 
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1 MR. SANTULLI: So I understand, I believe there was a 

2 shot just prior to this that slightly showed more information. 

3 THE COURT: The big one. 

4 MR. KLEINER: That's all there. It's not moved. 

5 MR. SANTULLI: Okay. 

6 THE COURT: You have to take a computer class. 

7 MR. KLEINER: That's all on the hard drive. 

8 MR. SANTULLI: That's why I became a lawyer. 

9 THE COURT: If you have teenage children they'll teach 

10 you computers. 

11 Q S-414A, first. Mr. Morgan, I'm going to ask you to 

12 take a look at that photograph. I'm going to ask you if you're 

13 familiar with perhaps a smaller photo that you had seen during 

14 your work on this case. 

15 A Yes. 

16 Q Is this of the wooded area? 

17 A Yes. 

18 Q Did you have an opportunity to scan the negative from 

19 this particular blowup? 

20 A Yes. 

21 Q Was that scanned i n at 4000? 

22 A Yes. 

23 Q In 1996? 

H A Ye~. 

25 Q 415A, Mr. Morgan, also another slot of the wooded 
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1 area? 

2 A Yes. 

3 0 Did you have an opportunity to scan this item in? 

4 A Yes. 

5 

6 A 

7 

8 A 

9 

Q was that in '96 or '97? 

'96. 

Q was that at 000 or a higher resolution? 

4000. 

0 Now, when you scanned these in originally, did you 

10 scan these in as the entire negative? 

11 A Yes. 

12 0 All right. Now, what's on the computer now, do we 

13 have the entire negative from these on the computer or do we 

14 have cropped versions? 

15 A 

16 

I believe we have cropped versions here. 

0 I'm going to ask if you could come down to the 

17 computer, if you could. And I'm first going to ask you if you 

18 could put up the image from this, which has been marked S-414A. 

19 Mr. Morgan, I'm going to ask if you could identify 

20 what's at the bottom of this particul~r image. 

21 A This is the edge of the actual negative film. 

22 

23 A 

24 

25 

Q Is this a shot of the wooded area? 

Yes. 

0 Now, I'm going to ask you, when you s c an --

THE COURT: Is that the entire negative or just a 

37 
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portion? 

A No, it's the entire negative. 

Q If you could try to get all the way to the top. 

4 what's on the top. 

5 A 

6 

This ls the entire image that was scanned. 

Q Can you see the edge of the negative up top, any 

portion of it? 

A Yes. It's here, here and down this side. 

See 

7 

8 

9 Q And this image that's up on the computer came from 

10 this? 

Yes. 11 A 

12 Q Now, when you scan this image on to the computer did 

13 you make any changes, any manipulations as to the putting in of 

14 this negative on to the computer? 

15 A 

16 

No. This was exactly what was on the negative. 

Q The other negatives you put in, whether they be 120 

17 film, 35 millimeter film from the dumpster, was the scanning 

18 process different or the same? 

19 A 

20 

The same. They were scanned together. 

Q I'm going to ask, if you could, to hone in on the 

21 center area. I don't know if you have another cropped shot of 

22 that but if you can, you can do it either way. You can even 
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23 make it slightly on the edges, maybe take an inch from each aide 

24 i f not a little more. 

25 Mr. Morgan, 415A, do we also have this? 
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1 A Yes. 

2 

3 

Q Do we have this in a cropped version on the hard drive 

here or do we have it in the form that it is now? 

4 A 

5 

6 A 

I'm not sure. I ' d have to look. 

Q Okay, if you could. 

That's the whole image. 

Q I'm going to ask if you could, Mr. Morgan, to perhaps 7 

8 

9 

keep this image available in a cropped vers ion. I think it's 

down to a cropped version now? 

10 

11 

12 

A I haven't cropped it. 

Q If you could crop this down so we can ultimately do a 

two or three way. 

13 A 

14 

This one here? 

Q Yes. 

15 I'm going to ask if you could bring up this particular 

16 shot. 

17 

18 Q 

THE WITNESS: This is an 85 megabyte. 

The process of getting this on to the computer, why it 

19 takes longer, what's the process that's occurring? 

20 A In computer firms this is a fairly large file. It's 85 

21 megs. It's loading into the memory on the computer. 

22 Q Mr. Morgan, now both sides of the negatives can be 

23 seen? 

24 A Yes. 

25 Q Is this also of the wooded area? 
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1 A Yes. 

2 Q Was this scanned in the same way as the last one and 

~ 3 all the others, at 4000? 

4 A Yes. 

5 Q I'm going to ask, if you could, to crop down to the 

6 image that's in the center and allow this shot to be brought up 

7 on a split screen with the image from the rollover shot from the 

8 crime scene. Yes. That's fine. 

9 Mr. Morgan, I'm going to ask if you could remove the 

10 image that's from the behind shot. If we could now get a split 

11 screen with this shot and the image that you had stored or saved 

12 before the cropped shot of 122. 

13 A 

14 

I'm going to have to save this. 

MR. KLEINER: Maybe this might be a good time for a 

15 break so I can get this set up and not waste the time. 

16 THE COURT: We'll take a break at this point, ladies 

17 and gentlemen. 

18 (Short recess taken.) 

19 (At the conclusion of the recess the witness, Philip 

20 Morgan, resumes the stand.) 

21 (The following is heard in the presence of the jury.) 

22 THE COURT: Continue. 

23 DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

24 Q Mr. Morgan, over the break, the morning break, did 

25 you have an opportunity to bring up three images on the 
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2 A Yes. 
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Q All right. Now, the one to my left or to the left of 

the screen would be the shot that was up earlier from 122, the 

roll-over shot? 

A Yes. 

Q The one that you think had identified the complete 

image earlier on the upper right is from the wooded area? 

9 A 

10 

Correct. 

Q Then you cropped into this particular image that's 

11 there now on the upper right? 

12 A Yes. 

13 Q The one to the lower right, is that also from the 

14 wooded area? 

15 A 

16 

Yes. 

Q And you cropped into that image after you had brought 

17 up the image? 

18 A Yes. 

19 Q So the two on the right are from the wooded area, the 

20 one on the left is from the roll-over shot? 

21 A 

22 

Correct. 

Q And all of these three images that are on the screen, 

23 

24 

25 

was there any manipulation process that was utilized in this 

particular case regarding these hree images? 

A They're all as they were on the negatives. 

41 
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1 MR. KLEINER: Your Honor, this board had been 

2 previously marked D-524. It has items 503, 504, 505, 506, 507 

~ 3 and 508. If the State wants to come around. 

Q 

THE COURT: Mr. Santulli, take a look at it. 

MR. SANTULLI: Same objection. 

THE COURT: I'll rule on it when it gets identified. 

Mr. Morgan, I ' m showing you the board 524 with the 

8 numbered identification items that are here . There are a total 

9 of six scans here? 

10 A Yes. 

11 Q And I'm just going to ask you, are these bubble jets 

12 or Cyclones? 

13 A These are all Cyclones. 

14 Q Now, the image on the left on the monitor, you think 

15 you indicated that was now a cropped shot in of the roll-over 

16 shot from the 1997 scan? 

17 A Yes. 

18 Q Did you also testify previously that you had used at 

19 4000 resolution scanning of this particular area that's depicted 

20 on the upper left using 4000? 

21 A Yes. 

22 Q Now, the two in the center, 504 and 507, are those 

23 from the 1996 scan work? 

24 A 

25 

Yes, they are. 

0 And are they basically of the same cropped version 
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1 that's up on the upper left? 

2 A 

3 

Basically, yes. 

Q The one on the upper left and the one on the upper 

right, are those images that are consistent with the image 

that's on the lower right on the monitor? 

A Yes. 

Q were these yclones as well? 

8 A Yes. 

9 Q Now, there's also two others, your Honor, on the left 

10 bottom, 506, and on the bottom right, 508. Can you tell us 

11 

12 

13 

whether these two images are on the computer at this time? 

A One of them is up but not showing. 

Q Is that in the smaller? 

14 A Yes. 

Q I think you were pointing to that tiny little square 15 

16 on the left? 

17 A The lower left, yes. 

18 Q I'm just going to show you two pictures, the smaller 

19 versions. This has been previously marked S-376 and S-377. 

20 MR. KLEINER: I'm going to ask if I could just 

21 approach. 

22 Q Mr. Morgan, I'm just going to ask you -- I'll turn 

23 these two around first on the back. I'm just going to ask you 
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24 are you familiar with the=c two photographs? Had you seen them? 

25 A Yes. 
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Q Okay. On the back, do they have a number and circle 

in black? 

A 211 and 212. 

Q Do they also have a date on the bottom? 

9-7-89 on both of them. 5 A 

6 Q Now, are these two photographs of the wooded area, the 

7 dumpster or of the crime scene? 

8 A 

9 

This is the crime scene. 

Q And were these -- from these negatives, from these 

10 

11 

12 

13 

photographs, did you also scan these into the computer at 4000 

res in 96? 

A Yes. 

Q I think you had identified previously from the 

14 roll-over shot, that being the one in the upper left, the crop, 

15 that that was, according to the back of this, 9-5-89? 

16 A Yes. 

17 

18 

19 

20 

21 

22 

Q The two on the right from the wooded area, at least on 

the back of the photographs were 9-7-89? 

A I believe so, yes. 

Q The two you just identif i ed purportedly from the crime 

scene that you scanned in that are not yet up on the computer 

were 9-7-89, these two? 

23 A Yes. 

24 0 Mr. Morgan , based upon the Cyclone wor k t hat you did 

25 in 1996, are these six images a fair and accurate representation 
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1 of the negatives that you had ultimately taken from the computer 

2 and put on to Cyclone? 

3 A 

4 

Yes. 

Q And again was any color correction methods used? 

5 A 

6 

No. 

Q And in this particular case, what we have here are the 

7 original Cyclones that came from the '96 resolution work? 

8 A Yes. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q Do we have the '96 cropped version of the roll-over 

shot, the wooded area depictions and also the 97 depictions from 

the crime scene? 

A Yes. 

Q Do you believe they're a fair and accurate 

representation of the work that you did and the ultimate Cyclone 

work that was done? 

A Yes. 

MR. KLEINER: Ask permission to publish this . 

18 THE COURT: I'll allow it but color you rely upon 

19 photographs not upon these prints. That caption is incorrect, 

20 is it not? 

21 MR. KLEINER: The caption says gloves. Then it says 

22 wooded area and underneath it it says 108 Gamewell Street. 108 

23 Gamewell Street bei ng as we refer to it as t he crime scene. 

24 I've been using woode d area. 

25 THE COURT: All right. 
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1 0 Mr. Morgan, based upon the work that you did in this 

2 particular case, I think you identified this item as being up on 

3 the monitor, a Cyclone of the item that's on the lower right? 

4 A Correct. 

5 0 And also this item in a different form, a more cropped 

6 form, is over here as D-503? 

7 A same image. 

8 0 That's on the lower right? 

9 A Yes. 

10 0 And this item here in the center, D-504, and D-507, 

11 was this from the '96 scanning work of the cropped in shot of 

12 the rollover? 

13 A Yes. 

14 0 The image that's on the upper left is a '97 scan at a 

15 higher resolution? 

16 A 

17 

Correct. 

0 And here, on the bottom I had shown you two smaller 

18 photographs purportedly on the back of the photograph 9-7-89 at 

19 the crime scene, 108 Gamewell Street? 

20 A Yes. 

21 0 Is this a cropping of the particular area of that 

22 photograph? 

23 A Yes . 

24 Q That would cover the photographs D-506 and D-5 08? 

25 A Correct. 
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1 MR . KLEINER: Judqe, at this time I'm qoinq to ask 

2 the jury if they want to to come forward to look at these a 

~ 3 little more closely. It's their call not mine. 

4 

5 it? 

6 

7 

THE COURT: Anybody want to come up, take a look at 

(Some jurors approach screen to view imaqes.) 

MR. KLEINER: Thank you, your Honor. 

8 Q Mr. Morqan, do you have the imaqe number 212, I 

9 believe, which would be this imaqe which is also marked D-506, 

10 do you have that imaqe and at the break did you have an 

11 opportunity to brinq that image up behind? 

12 A Yes. 

13 Q I'm going to ask if at this point if you could brinq 

14 up that imaqe that's behind this. 

15 Mr. Morqan, I'm qoinq to ask if you could remove the 

16 imaqe on the upper riqht. See if you can fit this in, if 

17 possible. 

18 THE COURT: Remove it? 

19 MR. KLEINER: He's not qoinq to remove it. Just get 

20 it over into that corner. 

21 

22 

23 

24 

25 

Q Okay. Take your seat. 

MR. KLEINER: Your Honor, for the record, this is 

marked as 212A. 

Q Is this a c ropping in o f the image -

MR. KLEINER: Your Honor, this is S-377. 

47 
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1 0 Of the image that's in the center of this photograph? 

2 A Yes. 

3 MR. SANTULLI: Is there a file number for the one on 

4 the far right? 

5 

6 

7 0 

THE COURT: 212. 

MR. KLEINER: 212A, your Honor. 

Mr. Morgan, what we have now on the screen, at least 

8 according to the back of the rollover blowup, is 9-5-89 on the 

9 left, upper left? 

Upper left, yes. 

48 

10 A 

11 0 The lower right, the wooded shot, at least on the back 

12 of the photo it says 9-7-89? 

Correct. 13 A 

14 0 And then 9-7-89 on the upper right being another shot 

15 back at the crime scene, two days later? 

16 A Yes. 

17 0 Mr. Morgan, as you go into the cropping and as you get 

18 closer and closer into the image what is the phenomena that 

19 occurs if at all? 

20 A We call it the image becomes pixilated. 

21 0 What does that mea n? 

22 A You begin to see spots of color, dots. 

23 0 And as f ar as resolution goes, what happens to the 

24 resolution as you go farther and farther into the image itself? 

25 A Well, that's a result of decreased resolution is the 
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1 pixilation. 

2 0 And as to the monitor that's now here versus the 

~ 3 Cyclone shots and also the bubble jet shots, from a resolution 

4 standpoint which appears -- which generally has better 

5 resolution? 

6 A The monitor would have better resolution but the Cyclones 

7 are continuous tone so it's a different technology. It's not 

8 apples to oranges. 

9 

10 sorry. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A One 

A It's 

oranges. 

correct? 

0 

MR. SANTULLI: It is or is not? I couldn't hear. I'm 

is continuous tone. And one is made up of dots. 

MR. SANTULLI: The part about apples and oranges. 

not a fair comparison. 

MR. SANTULLI: It's like or it's not apples and 

MR. KLEINER: Objection. 

THE COURT: He said it's like apples to oranges, 

THE WITNESS: Yes. 

And when we're dealing with Cyclone prints and bubble 

21 jet prints, here we have the Cyclone prints. From the 

22 standpoint of continuous color how does the Cyclone system work 

23 in the production of the color and how it ends up in the 

24 position that it is? 

25 A The Cyclone takes the image from the monitor and creates a 
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1 continuous tone image from the information it gets from the 

2 computer so if I'm zoomed into the point where on the monitor 

~ 3 you can see pixels, you'll also be able to see pixels in the 

4 Cyclone but it's a res ult of what it's getting from the 

5 computer, not a result of what the Cyclone is doing. The 

6 Cyclone is just -- it's a dumb machine. It just does whatever 

7 it's told by the comput er but it does it in continuous tone 

8 color. 

9 Q From the standpoint of the Cyclone print, for an 

10 example of this particular shot at the bottom of one of the 
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11 items in the wooded area, does the Cyclone have a phenomena or 

12 some sort of occurrence of bringing things up that are darker in 

13 color from the original negative? How does that work as far as 

14 the Cyclone? 

15 A It produces whatever it's given by the computer. If it's 

16 given a dark image it produces a dark image. 

17 Q What about the bubble jet? 

18 A The bubble jet, the images are usually quite saturated. 

19 

20 

21 

22 

23 

24 

25 

The colors on the bubble jet will all be more saturated. In 

other words, the colors, you'll have -- it will be a bluer blue, 

a redder red, a yellower yel low on the bubble jet prints. 

That's what saturation means. 

Q So, for instance, in this area where I'm pointing to, 

thi s circular area r i ght hara, whare thera app~ars t o b.:. 

darkness here, on the bubble jet, how would this type of color 
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react on the bubble jet? 

A It will be darker. 

Q And also, in these areas over here on the roll-over 

4 shot where there's some darkness in here, in this area, how will 

5 that react on the bubble jet? 

6 A 

7 

Darker. 

Q And as far as the monitor goes from the negative, one 

8 of the things I think you said in your test imony was whatever is 

9 on the negative is what we're going to get here? 

10 A 

11 

Correct. 

MR. KLEINER: This is, your Honor, D-528 and D-518. 

12 

13 

I previously published these. 

Q Mr. Morgan, we had previously published these to the 

14 jurors. But I'm just going to ask you regarding this shot from 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the wooded area, and I asked you about some darkness in here and 

how something like this would relate on to the bubble jet, and I 

also asked you about this item here, how it would come out on 

the bubble jet . You have the bubble jets in front of you. Do 

you have the bubble jets of the roll-over shot itself or a 

portion of the roll-over shot in front of you? 

A Yes. 

Q Now, this object here that we see on the monitor, how 

is it coming out on t he bubble jet? 

A It's very dark. 

Q As you indicated I think earlier, i n this area here I 
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asked you about some darkness. Would you discuss that as to how 

it will ultimately come out on the bubble jet. 

A Well, in my opinion this ls black on the bubble jet. 

0 You're referring to this item over here? 

5 A Yes. 

6 0 Now, this item over here ls ultimately coming f r om the 

7 image on the left on the monitor? 

8 A 

9 

Next to the glove, yeah. 

Q Would you say from the standpoint of the Cyclone 

10 versus the bubble jet from a color standpoint, I'm specifically 

11 going to deal with the cropped in shot of the rollover, would 

12 you say that the Cyclone reacts dlf ferently to dark colors or 

13 darkened areas than the bubble jet does? 

14 A 

15 

It's less saturated. 

0 And that was -- this is from the ' 96 scanning here of 

16 a cropped image from the rollover? 

17 A 

18 

19 this? 

Yes. 

O Would you say that these two images are less dark than 

20 MR. SANTULLI: I'm going to object to quantitative --

21 THE COURT: If they want color they go to the photo. 

22 The witness has testified the Cyclone and bubble jet don't pull 

23 out color as good a s the photograph. Isn't that correct? 

24 

25 

THE WITNESS: Saturated. More saturated. 

MR. KLEINER: Judge this is the smaller version 
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1 S-287A. It's actually S-287. 

2 Q Mr. Morgan, I had shown you this before. S-287, this 

~ 3 area here that's now up on the monitor where in my finger is? 

4 A Yes. 

5 0 I'm now going to show you a photograph, ask you if 

6 you've seen this photograph before. 

Yes. 7 A 

8 Q That's a smaller version in your hand than this? 

9 A Yes. 

10 0 Mr. Morgan, what's depicted where my finger is here, 

11 is it also depicted in the smaller shot? 

12 A Yes. 

13 0 And again, just as in the larger shot is the area 

14 that's now up on the computer depicted in this photograph? 

15 A Yes. 
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16 0 And is it depicted where my hand would be or my finger 

17 would be? 

18 A 

19 

Right. 

Q And the images that come from the negative and 

20 ultimately are put on to this photograph, are these images all 

21 on 287A and on the smaller version, 287? 

22 A 

23 

Yes. 

Q And the Cyclone and the bubble jet shots specifically 

24 of these two from the '96 scanning, these all a r e present on 

25 this particular photograph ? 
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A correct. 

Q Mr. Morgan, during the summer of 1996, I believe that 

you had indicated 122, the wooded shots, were all -- and other 

shots from the dumpster were all scanned in using 4000? 

A correct. 

Q Now, did there come a time in late 1996 or in early 

1997, that additional work was done on a particular photograph? 

8 A Yes. 

9 Q Now, I'm just going to ask you -- we have some larger 

10 versions here. 

11 MR. KLEINER: Your Honor, this has been marked as 

12 D-207. 

13 Q Mr. Morgan I'm showing you D-207 for identification. 

14 

15 

16 

17 

18 

In this particular case, Mr. Morgan, when defense was working 

with you as to your scanning, was a blowup like this being 

worked on or being utilized in 1996? 

A Similar to this, yeah. 

19 S-2 

20 

Q Now I'm going to show you a smaller shot which is 

which has been previously marked as S-294. 

Mr. Morgan, if you could turn the photo over so we 

21 could have the Sheriff's off icers number indicated. 

22 A 129. 

23 

24 A 

25 

Q And is there a date on the back of that photograph? 

9-6-89. 

Q Is that a photograph of the crime scene? 
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1 A Yes. 

2 

3 A 

4 

0 

Yes. 

0 
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Of 108 Gamewell Street? 

Now, prior t o the winter of 1996 or the beginning of 

5 1997, had this image up until then, been scanned on to the 

6 computer? 

7 A Yes. 

8 0 I'm going to ask you when you first did your scanning 

9 in this particular case I think you had indicated that as you 

10 just testified you had scanned in among them the images on this 

11 computer, is that right? 

12 A 

13 

Correct. 

Q And then did there come a time at one point where 129 
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14 was ultimately scanned in on to the computer that you had at the 

15 company? 

16 A Yes. 

17 0 Now, Mr. Morgan, can you tell us just a little bit 

18 about any familiarity you have with a photograph like what's in 

19 front of you now, 129, and what the original negative has, the 

20 differences between the two. 

21 A 

22 

Well, this particular one was --

0 Maybe I can just take the larger one back. Let's just 

23 concentrat e on the smaller one. I'm just going to withdraw the 

24 question for a second. 

25 When you were f irst requested to do scanning work on 
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l number 129 from the crime scene, was this the photograph that 

was being utilized by the defense? 

A Yes. 

Q Did the defense have the negative from 129 before both 

the defense and yourself were reviewing thi s photograph? Do you 

understand my question? Let me rephrase it. 

Before --

MR. SANTULLI: Objection. It's irrelevant. 

9 THE COURT: I'm going to sustain it. 

10 MR. SANTULLI: He's supposed to be testified as to 

11 what he did. 

12 THE COURT: He can tell us what he did, what his 

13 scanning work is. 

14 Q Can you just tell us, and I had asked you the question 

15 before about the differences that can occur between a negative 

16 and what's on a photograph such as this one. 

17 

18 

MR. SANTULLI: Objection. 

THE COURT: Sustained. Unless he provides a report as 

19 to photography I'm not going to allow it. 

20 MR. KLEINER: This was p r eviously testified to in this 

21 particular case. 

22 

23 

24 

THE COURT: I didn't hear it. 

MR. KLE INER: It's on the transcripts. 

THE COURT: I'm going to sustain the objection. I 

25 don't know where it's going. And I don't want to find out. 
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Q At one particular point in this particular case there 

came a time that number 129 was scanned on to the computer, is 

that right? 

A Yes. 

Q Was that a photograph or was that a negative? 

Negative. 
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6 A 

7 Q Did there eve r come a time in this case that there was 

8 a review of this photograph before the negative was scanned on 

9 to the computer? 

10 A Yes. 

11 

12 

13 question. 

MR. SANTULLI: Objection. 

THE COURT: I'll allow it so far. He's answered the 

14 Q Now, the image that was on the negative that was 

15 originally scanned into the computer in late '96, early '97, 

16 does the negative have less or more information than what's on 

17 the photograph? 

18 THE COURT: Sustain the objection. He's not here for 

19 that purpose to analyze the photograph. 

20 O This was a photo that you utilized? 

21 A Yes. 

22 

23 A 

THE COURT: No, you didn't use -

This is what I first saw. 

24 THE COURT: You saw. You didn't do a ny work on t hat 

25 photo? 
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THE WITNESS: No. 

THE COURT: Sustain the objection. 

58 

1 

2 

3 Q Mr. Morgan, there did come a time that you did scan in 

4 this particular shot? 

5 A Yes. 

6 Q And that came from the negative? 

7 A Yes. 

8 Q Do we have that? 

9 A Yes. 

10 Q The original '96, '97 shot? 

11 A On CD. 

12 Q Do you think you could bring that up for us? 

13 a hard file to bring up? 

14 A 

15 

That's a two hundred fifty meg file. 

Q Maybe we can do it another way. I 'll take the 

16 photograph back. 

Is that 

17 Mr. Morgan, after you brought up or original ly scanned 

18 129 on to the computer did you originally scan the entire 

19 negative or a portion of the negative? 

20 A 

21 

I scanned the whole negative. 

Q Original, the original time, you scanned the whole 

22 negative? 

23 A 

24 

The first time I scanne d the entire negative . 

Q And wa~ there any cropping that you did of that 

25 negat ive back in 1996, 1997? 
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I don't think so. 

Q And the original scan is on the CD? 

Yes. 

Q I'm going to show you another shot, D-207. I had 
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5 shown it to you before. And I'm going to show you this item and 

6 I'm going to ask you, is this the same image of the item, S-294, 

7 the smaller version? 

8 MR. SANTULLI: Objection. Now we're comparing 

9 photographs to photographs? 

10 MR. KLEINER: I'm asking if it's a blowup of the same 

11 shot. 

12 THE COURT: I'll permit that. 

13 A Well, this is more a representation of what I scanned than 

14 the picture. 

15 

16 

17 A 

18 

Q Why? 

MR. SANTULLI: Objection. 

There's more information here. 

THE COURT: A report should have been given on this if 

19 you're going to say photos are inaccurate. 

20 MR. KLEINER: He had testified to it previously. The 

21 State was on notice of this. It was previously testified to. 

22 THE COURT: Sustain the objection. All reports are 

23 supposed to be in. 

24 Q Mr. Morgan , in this particular photograph, are the 

25 edges of the negative apparent? 
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1 A No. 

2 Q In the blowup shot, D-207, of this, can you clearly 

3 see the negative? 

4 A Yes. 

5 Q can you just first point to it and show me and then 

6 I'll show the jury. 

7 A I can see it on t he left and right but not the top and the 

8 bottom. 

9 Q And was there a time in this particular case that 

10 where I'm going to now, this particular area, was this 

11 particular area worked on on the computer? 

12 A Yes. 
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13 Q And I think you identified the ends of the negative on 

14 this shot? 

15 A Yes. 

16 MR. KLEINER: At this time I'm going to need S-2948 if 

17 the State has that with them . I got it. 

18 

19 Q 

MR . KLEINER: Your Honor, this ls S-2948. 

Mr. Morgan, I'm also showing up D-207, the blowup. 

20 What's in front of you now, was this an area that you did work 

21 on your computer on? 

22 A Yes. 

23 Q Can you just point to the jury where on this 

24 photograph and from S-2948, where the work was bei ng done . 

25 MR. SANTULLI: I' m going to object . This is 
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1 redundant. Asked and answered. We're showing five different 

2 photos that show the same thing. 

3 THE COURT: Haven't we seen this about ten times this 

4 morning? At sometime we have to stop showing and move the case 

5 along. 

6 MR. KLEINER: Okay. I'm just going to show one last 

7 photograph, your Honor . 

8 Q S-294. Mr. Morgan, in S-2948, this is not computer 

9 work that you did, is that corr ect? 

10 A 

11 

Correct. 

0 This is photographic? 

12 A Yes. 

Q If you look to the far left of this particular shot, 13 

14 S-2948, is the edge of the negative in that shot? 

15 A 

16 

This one, yes. 

0 In the smaller version, the one that's to your right, 

17 is there 

18 MR. SANTULLI: Objection. 

19 MR. KLEINER: I didn't finish the question, Judge. 

20 Q In the smaller one, that's to your right, is there a 

61 

21 lack of description of certain items that are depicted in S-2948? 

22 THE COURT: I'll sustain it. We went over this 

23 yesterday outside the jurors presence. He's not going to tell 

24 us what's not in the photographs. 

25 Q Specifically, Mr. Morgan, this shot that's right here, 
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1 was something that was represented on your computer? 

2 MR. SANTULLI: Objection. 

3 THE COURT: I ' 11 allow the question. 

4 Q Is that right, Mr. Morgan? 

5 A Yes. 

6 Q And when you first put this item up to the computer 

7 you indicated that it was the entire negative, ls that right? 

8 A Yes. 

9 MR. KLEINER: Your Honor this ls D-517. 

10 MR. SANTULLI: Is this considered adjusted or not 

11 adjusted? 

12 MR. KLEINER: Not adjusted. 

13 Q Mr. Morgan, I'm going to ask you, pursuant to your '96 

14 or early '97 computer scanning on 4000 res, did you ultimately 

15 make a bubble jet and Cyclone prints? 

16 A Yes. 

17 Q Is this a bubble jet print? 

18 A Yes. 

19 Q Did you change any settings or do anything to it? 

20 A No. 

21 Q Ultimately when t his ended up in bubble jet form, ls 

22 this a fair and accurate depiction of what you ultimately had on 

23 bubble jet? 

24 A Yes. 

25 Q This ls the actual bubble jet print ? 
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l A Right. 

2 

3 A 

4 

0 Is this the entire negative from number 129? 

No. It's only a small area. 

0 And the phot ograph I had shown to you before, S-2948, 

5 not the smallest but the second smallest, is part of that area 

6 depicted on here? 

7 A 

8 

Yes. 

MR. KLEINER: Judge, at this time I'm going to ask 

9 permission to publish it. 

63 

10 THE COURT: I'll allow it again. Same objection. I'm 

11 going to overrule it. Again, don't go by the color. 

12 0 Mr. Morgan, at some point after this image was created 

13 on to the computer, was this saved on to the disk? 

14 A Yes. 

15 0 And is that one of the items that's loaded into this 

16 hard drive? 

17 A 

18 

Not that particular one. 

Q The actual full negative shot, is that on the hard 

19 

20 

21 

drive? 

A No. 

0 

22 A Yes. 

23 0 

It's on CD. 

Okay. And we have that, is that correct? 

Now, also, in the summer of 1997 did there come a time 

24 that you were given an opportunity to use the higher resolution 

25 scanning equipment, specifically dealing wi th this negative, 



Morgan - direct - Kleiner 

number 129? 

A Yes. 

Q And can you just tell us whether you scanned in in 

1997 the entire negati ve or whether you scanned in a particular 

portion? 

A Just a portion. 
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Q And what was the purpose of that instead of the entire 

negative? 

9 A Because the -- to scan the entire negative the file would 

10 have been monstrous. It would have been a thousand meg. 

11 0 I'm going to use this as an example, this item D-517, 

12 is there an area in here where you concentrated on the scanning 

13 work from the negative? 

14 A Yes. 

15 Q And is that at least partially contained in this shot? 

16 A 

17 

Yes. 

0 If you could just tell us whether in this particular 

18 shot, whether you can see the end of the negative. 

19 A Yes. 

20 0 Is that where my right index finger is? 

21 A Yes. 

22 O And is there anyway to get any more information out of 

23 what is over here based upon the fact that we see the edge of 

24 the negative here? 

25 A No. 
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1 0 As far as you know from the photographic information 

2 you have and regarding this particular item that's in the upper 

~ 3 left or actually the lower left, the photograph that I've shown 

4 you, number 129, do you have any knowledge of any other 

5 photograph from this case that depicts this item? 

6 MR. SANTULLI: Objection. He's not here to make 

7 THE COURT: I f he's seen it. That's the only 

8 question. 

9 A Yes. 

10 0 And can you just tell us if you know of any other 

11 photograph in this case other than 129 that would depict this 

12 item, any photographs from the crime scene? 

13 MR. SANTULLI: It was asked and answered. 

14 THE COURT: He just answered it. 

15 0 Mr. Morgan, I'm going to ask you if you could go to 

16 your 1997 scanning where you indicated it was higher resolution 

17 scanning, and if you could bring up the image as it came right 

18 through the negative. 

19 MR. KLEINER: For the record these are saved. We're 

20 going to take them down to do the next function. 

21 0 I'm just going t o stop you for one second on this. 

22 You have certain listings. Is this known as a thumbnail? 

23 A Yes. 

24 You have certain here? 

25 A Right. 
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0 You have a lifting here for 3A, 3A ADJ and 38? 

Right. 

0 If you could just first turn to 3A on the thumbnail. 

4 And could you turn to 38. Okay. I'm going to ask you if you 
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5 can put up to start the first image that you have there, 3. I'm 

6 going to ask if you could first put that up. 

7 A 

8 

It's 171 meg. 

MR. KLEINER: Judge, I'll deal with this at the 

9 appropriate time. I'm first going to ask the witness 

10 questions. Maybe we can save time. 

11 Q What's contained on the thumbnail right here, is this 

12 the portion of the negative that you scanned into the computer? 

13 A Yes. 

14 0 Is this the entire portion of the negative that you 

15 scanned into the computer? 

16 A Yes. 

17 0 So that was the full shot that you took in? 

18 A Right. This is the original scan. 

19 0 And this was at the higher resolution level? 

20 A At the higher resolution, right. 

21 0 I'm going to ask you if you could turn to JA. I'm 

22 going to ask if you could first identify on the thumbnail what 

23 the differ ence is between thi s image and the one that you 

24 s c anned in. 

25 A We zoomed in on a particular area -- we zoomed in on a 
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1 particular area on this particular shot. 

2 Q Can you just, if you could, could you pull this image 

~ 3 up for us. 

4 Is there a smaller, more cropped version, than the 

5 1996 work of D-517? 

That's approximately the same. 
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6 A 

7 Q D-207 for ide tification, and the item that's up there 

8 now, can you just point to the item that you would -- that you 

9 have now up on the computer. 

10 A This area here. 

11 Q Mr. Morgan, you were pointing to this area here? 

12 A Yes. 

13 Q That would be where my index finger is? 

14 A The area below it. 

15 Q Mr. Morgan, I'm going to ask you if there's capability 

16 of zooming in on the lower item first. It would be basically 

17 there. The center would be about right here. Like that. As we 

18 keep going farther and farther into the image what's the 

19 phenomena that occurs? 

20 A 

21 

I'll exceed the resolution of the scan. 

Q And I'm just going to ask you, regarding this item 

22 that's now being zoomed, is this item depicted in the blowup 

23 photography version , D-207? 

24 A Yes. 

25 Q This black line right here, what is that? 
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1 A That's the edge of the image on the negative. 

2 0 And that's depicted over here as well? 

3 A Yes. 

4 0 And regarding what's over here, do you have any 

5 photographic information, any negatives that gives us insight as 

6 to what would have been here? 

7 A Well, as is on the picture there, you can see the 

8 manufacturer of the film and some numbers . 

9 0 Mr. Morgan, I'm going to ask you if you can at this 

10 point, to place up 122, this shot, 129 and number 98 from the 

11 dumpster and see if you can put them all on a three way run on 

12 this. 

13 A Which 122 do you want? 

14 0 Above it. The one above it. Yes, I believe that's 

15 it. 

16 I'm going to ask, Mr. Morgan, if you could place this 

17 image in a spot which would be chronologically from 122 on the 

18 left , 129 in the center and then the 98 shot from the dumpster. 

19 Basically switch the order and then bring up 98. 

20 0 Now I'm going to ask you to bring up number 98 from 

21 the dumpster. 

22 And these are -- all of these images that are now up, 

23 122, 129 and 98 f rom the dumpster, did you do anything at all to 

24 any of these three images that a r e now up on the c omputer? 

25 A Well, other than cropping and rotating, no. 
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Q Other than the cropping and rotating process, no? 

No changes were made. 

Q Now, Mr. Morgan, in this particular case the images 

4 that are all up on the computer, have you seen these exact 

5 images on the actual photographic images, the smaller 

6 photographs, the larger photographs? 

7 A Yes. They're all in photographs. 

8 Q All right. Mr . Morgan, I'm going to ask you, if you 
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9 could, to take the two images back the two images 122 and the 

10 dumpster shot and I'm going to ask if you could take us back to 

11 where we were with 129. 

12 Mr. Morgan, if you could take us back to the thumbnail 

13 for a moment. Right now what we have up is number three, is 

14 that correct? 

15 A 3A. 

16 Q I'm asking you if you could, tell us -- maybe if you 

17 could just put up the image that's on 38 along side of it. 

18 I'm going to ask you to resume your seat for a 

19 moment. I'm going to show you D-207 and I'm going to ask you 

20 questions regarding the image that's now on the left side of the 

21 screen. I'm just going to ask you if you can turn this item 

22 

23 

24 

25 

around and point to the jury where this item is coming from on 

the photograph or the blowup. 

A Right here. 

Q For the record you're pointing f r om the photograph to 
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1 this area over here? 

A Yes. 2 

3 

4 

5 

6 

Q About how large of -- about how large of an item are 

we talking about from the blowup? 

A It's 

MR. SANTULLI: Objection, Judge. 

7 MR. KLEINER: I'll withdraw the question. It's okay, 

8 Judge. 

9 Q Mr. Morgan, you were pointing to where my finger is? 

10 A Yes. 

11 Q The image that's now up on the computer, item 38 on 

12 the left, is that image that's now being blown up on the 

13 computer, is that image contained in this photograph, S-294? 

14 A No. 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q For the record, when you did your scanning you did not 

scan in from this photograph. 

itself? 

A Correct . 

You scanned in from the negative 

Q Mr. Morgan, I'm going to ask if it's possible to tell 

us in this particular case what's now depicted on the screen, 

the stand in shot from 129, that specific area and now 38. 

Can you tell us whether there were any adjustments at 

all, any manipulation, anything on these two items? 

A No. 

Q And the items that are depicted, I ' ve shown you the 
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l smaller version S-294B, the items depicted on both the right 

2 side and the left side of the monitor, are they depicted in a 

3 Sheriff's Off ice officer blowup or a specific area blown by the 

4 Sheriff's Department i n 129? 

5 A Yes. 

6 Q This wasn't work done by you, right? 

7 A No. 

8 Q This is photography? 

9 A Yes. 
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10 Q Now, when you originally scanned the item on the right 

11 into the computer was there a process that was gone through 

12 through the computer to end up to where we are now on 3B? 

We zoomed in and then cropped the image. 13 A 

14 Q Basically how did the zooming in occur on this 

15 particular item, the one on the right? How did it happen? 

16 A 

17 

We were inspecting the entire photograph. 

MR. KLEINER: Your Honor, this had been previously 

18 marked D-207A. 

19 Q I'm going to show you S-2948 and 207A. You've already 

20 identified 204B. I'm going to show you D-207A. First I'm going 

21 to ask you, Mr. Morgan, is this computer scanning or is this 

22 photography? 

23 A 

24 

This is photography. 

Q Did you have anything to do with the manufacturing of 

25 that particular image on D-207A? 
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1 A No. 

2 Q If you just turn it around can you just indicate the 

3 numbers that are given as far as a photographic number. 

4 MR. SANTULLI : Objection. 

5 MR. KLEINER: It's been previously published. 

6 THE COURT: I'll allow the question. What number is 

7 on the back? 

8 A 129. 

9 Q Is there a date? 

Dated 9-5-89. 10 A 

11 Q Now, this photograph or the portion of a photograph 

12 that was developed, D-207A, is a representational image up on 

13 the computer on the left of this? 

14 A Yes. 

15 

16 

MR. SANTULLI: I'm going to object. 

MR. KLEINER: It identifies that it's in the 

17 photograph and it's on the computer. 

18 

19 

MR . SANTULLI: I have no 

THE COURT: We all agree it's on the photograph. I 

20 don't know why we spend time on it . 

21 MR. SANTULLI: This is not the witness to show a 

22 photograph. He had nothing to do with it. 

23 

24 

THE COURT: One at a time. 

MR. KLEINER: Tha raason I'm duln9 it is because of 
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25 the computer technologies and the ability of the computer I want 
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1 no doubt what's up on that computer is contained in the 

2 photographs. That's the very reason I'm doing this. 

~ 3 THE COURT: I think we've all accepted that. Let's 

4 move it along. 

Q This was the item you identified. 
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5 

6 THE COURT: No need to show to the jury. He testified 

7 same as on the screen. A lot bigger. 

8 MR. KLEINER: Yes, sir. 

9 Q Mr. Morgan, in dealing with an image -- in dealing 

10 with an image such as we have on the upper left, again as you 

11 get closer and closer to this image is the pixilation process 

12 going to occur? 

13 A Yes. 

14 

15 

16 

17 

18 

19 

20 

21 

Q As you said, none of the images had been changed, is 

that right? 

A Correct. 

Q Now, at some particular point after this had been 

saved and reviewed did there come a time where you used an 

adjustment process to try to enhance the image? 

A Yes. 

Q Did you save what's here on to the Jaz? 

22 A 

23 

Yes. 

Q That's what we have here now, right? 

24 A 

25 

Yes. 

Q And when you started to do additi onal work, could you 
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1 just describe to the jury exactly what you did and then we'll 

pull up the image. 

A I changed brightness and contrast settings. 

2 

3 

4 Q How do you know that? What's the process? What's the 

5 technology? 

6 A The controls for it are in the software. The reason for it 

7 was to remove some of the neutral coloring to bring out the more 

8 obvious, the stronger colors. The lighter colors become 

9 lighter. The stronger colors become stronger. 

10 Q In doing this procedure is it available on the 

11 computer system itself? 

12 A Yes . 

13 Q Is it known as a particular name or is there a 

14 particular system? 

15 A Well, that was brightness and contrast. There's a lot of 

16 other controls in there I could have used. 

17 Q Did you use those others? 

18 A 

19 

No. 

Q When you used things like brightness and contrast what 

20 

21 

22 

23 

24 

25 

do you gain and what do you lose? 

A I gained darkness in t he darks and lightness in the 

lights. Lights become lighter. The darks become darker. 

Q Now, other than adjusting the brightness or contrast 

controls, do you do anything or add anything to the image 

itself? 
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1 A No. 

2 

3 

Q I'm going to ask you, Mr. Morgan, if you could, to 

come down and put up an image that you have on the adjusted 

4 file. The 3 AJD. 
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5 Mr. Morgan, I'm going to ask if you could leave in the 

6 middle, if possible, that shot, and put these two on the side. 

7 And put this image i n he center. Actually it would be this 

8 image over here in the center. 

9 A 

10 

This on the side? 

Q Yes. You can resume your seat. 

11 Mr. Morgan, so we have clear identification of the 

12 difference between the adjusted version and the nonadjusted 

13 version, the nonadjusted version, the close-up is identified as 

14 38 in the center? 

15 A 

16 

Yes. 

Q That's nonadjusted? 

17 

18 

19 

20 

21 

22 

A Correct. 

Q The one on the right, on the monitor, marked as 3A, is 

that adjusted? 

A No. 

Q The one now on the left, is this a form of an 

adjustment that you talked about using brightness and contrast? 

23 A Yes. 

24 Q Now, this particular image that's now on the left side 

25 of the computer, did you then embark on a process to try to save 
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1 the enhancement process on to a Cyclone? 

2 A Yes. 

3 Q Now, as far as the images that are here and then 

4 ultimately -- and then on to the Cyclone, you talked about the 

5 Cyclone is continuous color? 

6 A Cyclone is continuous color, right. 
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7 Q Are there going to be differences -- I'm going to show 

8 the jury two items in a moment but are there going to be 

9 differences between what's now on the adjusted file here and 

10 what's ultimately going to be shown on the Cyclone? 

11 A Yeah. The prints to the Cyclone from the adjusted file, 

12 the colors will be more saturated and there will be more 

13 pixilation because the neutral colors have turned to white. 

14 Q And in this process of the pixilation and of using 

15 this contrast and brightness adjustments you talked about these 

16 particular factors, what do these items -- by doing this process 

17 what did it ultimately bring out? 

18 A Something that has a smooth finish will remain smooth and 

19 something that has patterns in it, the patterns will become more 

20 pronounced. 

21 

22 A 

23 

24 

25 

Q Is that why you us ed the process? 

Correct. 

MR. SANTULLI: Objection as to why. 

THE COURT: I'll allow it. He's used it. 

MR. KLEINER: Your Honor, these have been previously 
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1 marked as D-219 and D-220. I'm going to show them to the 

2 witness. 

3 O Mr. Morgan, I'm going to ask you in this particular 

4 case, I'm showing you D-219 and D-220 for identification. I'm 

5 going to ask you if doing the Cyclone work you made any color 

6 corrections on the Cyclone after you did the brightness and the 

7 contrast work. 

8 A 

9 

No. I never made color corrections. 

0 As far as the way the color is going to come out on 

10 the Cyclone versus what's on the monitor, what can happen to 

11 what's on the monitor once it's ultimately on the Cyclone? 

12 A Well, the saturated colors coming from the computer will be 

13 exaggerated in any kind of a color print process. 

14 O Okay. And based upon what you did from the adjusted 

15 file in this particular case and the enhancement process of the 

16 brightness and contrast, is what's on the Cyclone a fair and 

17 accurate representation of the work that you did in the 

18 enhancement process? 

19 A Yes. 

20 MR. KLEINER: Judge, at this time I'm going to ask for 

21 permission to publish this. 

22 THE COURT: I'm going to let it be published with the 

23 same objection from the State. But understand this is now 

24 Cyclone process which has its own deficiencies in printing 

25 colors but also the picture is manipulated in terma of removing 
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1 certain colors and increasing the value of other colors. You 

2 have to take it with great caution because it's not in any way a 

~ 3 representation of the colors as they are on the photograph which 

4 is the best example o f the colors. So I'll allow it. 

5 MR. KLEINER: Judge, I'm going to ask, because of this 

6 shot I •m going to ask that this one be passed around. The other 

7 one I can show en masse but this one I need to be passed around. 

8 THE COURT: Just hold it in front of them. 

9 MR. KLEINER: Yes, sir. 

10 Q Mr. Morgan, before I show up the item D-220, this 

11 particular item as far as a viewing of this item, the other 

12 scan, is it an item that's easier to be seen from far away or 

13 from closer up? 

14 A Well, it's very pixilated. Pixilated pictures are always 

15 better viewed from far away. It's like billboard pictures are 

16 printed very low resolution but from the road they look fine. 

17 Q I'm going to ask you if you can to remove the 

18 enhanced image that's on the left, come down, and if you could 

19 remove the item on the right. We're going to concentrate on the 

20 one in the center with some other combinations. 

21 If you could reta i n that one. If you could bring up 

22 for us the 122 cropped version that you showed the jury this 

23 morning , t his particular shot and the item marked from the woods 

24 area as a T item, 024T, if you could br ing them up together as 

25 three. 
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1 MR. KLEINER: I believe the cropped version was marked 

2 024T. 

3 Q If you could bring that back down. If you could go 

4 back to your seat for a second. 

5 Based upon the identification that you had made thi s 

6 morning at least according to the back of the blowup 9-5-89 

7 crime scene --

8 A 

9 

10 A 

11 

Correct. 

Q Crime scene shot also taken 9-6-89? 

Correct. 

Q And then this is the shot in the wooded area 

12 purportedly on the back of the photograph, 9-7-89? 

13 

14 

15 

16 

A Right. 

Q Mr. Morgan, does the computer monitor in front of us 

have the capability, as it does in your office, to zoom in and 

out of particular areas? 

17 A 

18 

Yes. 

Q Okay. And the version that we have, that I've not put 

19 up yet, the larger file, that being from 129, that's the entire 

20 negative that's up on the computer? 

21 A 

22 

This is not the entire nega tive. 

Q Now, for a viewing of what's above where, there's a 

23 line there, dark line, so to speak - -

24 

25 

THE COURT: Whi ch ona are we oni 

MR. KLEINER: The one in the center. 
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1 O For reviewing for what's above that particular item, 

2 does the full shot, that being the 129 complete shot that was 

~ 3 done at 4000 resolution, give us that capability? 

4 A Yes. 

0 And when you were doing your work in 1997, you did not 

have the total, complete image, is that right? 

A I had the whole negative but we didn't scan the whole 

negative. 

MR. KLEINER: Judge, at this time for continuity, I'm 

10 going to want to bring up the 129 image. If I can do it over 

11 lunch I'd save a tremendous amount of time. 

12 A 

13 

Thirty-five minute load. 

MR. SANTULLI: Judge, the problem is if I need to see 

14 it on cross then we're going to have to wait again. 

15 

16 

THE COURT: Is that the last one you have? 

MR. KLEINER: From this set. 

17 THE COURT: Let's go on everything else then. I mean 

18 we're just looking at pictures. That's all we've been doing. 

19 MR. KLEINER: I understand. I'll do the other 

20 material. 

21 Your Honor this had bee n previously identified D-530 

22 and D-531. 

23 Q I'm j ust going to ask you, Mr. Morgan, are these 

24 Cyclone prints? 

25 A Yes. 
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1 0 Of a particular item of evidence in this case? 

2 A Yes. 

3 0 Are you the author of the Cyclone work on this? 

4 A Yes. 

5 0 Was this a scanning of the negatives as well? 

6 A Yes. 

7 Q What's depicted ther e was done by you? 

8 A Correct. 

9 0 No color corrections? 

10 A No. 

11 MR. KLEINER: Your Honor, this had been previously 

12 marked as D-514 and D-515. 

13 0 Mr. Morgan, in the first -- when you first testified 

14 this morning you had brought up, I believe, shots from 220, 223 

15 purportedly from the photographs from Mr. Pompey's hallway 

16 apartment? 

17 A Yes. 
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18 0 What's depicted here in these two shots? Can you just 

19 tell us whether these are Cyclone shots from those areas? 

20 A 

21 

These are Cyclone shots. 

0 Any color corrections done on this? 

22 A No. 

23 MR. KLEINER: I'm going to ask for permission to 

24 publish this to the jury. 

25 THE COURT: Subject to the same objections. Obviously 
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1 again you rely upon the photograph for color. 

2 MR. KLEINER: Your Honor, this is D-519. 

3 MR. SANTULLI: Same objection. 

4 0 Mr. Morgan, I'm just going to ask you first, are there 

5 a number of photographs from the crime scene that were taken of 

6 the victim, Miss Robinson? You have to speak verbally. 

7 A Yes. 

8 0 Were those images put on to disk? 

9 A Yes. 

10 0 Those images and various other photographs from the 

11 crime scene, did they depict Miss Robinson in various positions? 

12 A Yes. 

13 0 Did there come a time where you were asked to zoom in 

14 on a particular area of Miss Robinson's stomach area? 

15 A Yes. 

16 0 Pursuant to doing that, to memorialize that image, did 

17 you proceed to do bubble jet work to bring out one particular 

18 spot on Miss Robinson's stomach area? 

19 A 

20 

21 A 

22 

A Cyclone and a bubble jet. 

0 This one is what? 

This is a bubble jet. 

0 Did you do any color corrections, any manipulations 

23 whatsoever? 

24 A No. 

25 Q And in this particular shot is this a fair and 
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1 accurate representation of the image that ultimately was 

2 memorialized on to bubble jet itself? 

3 A Yes. 
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4 MR. KLEINER: At t his time I'm going to ask permission 

5 to --

6 

7 

8 

9 

10 

11 be S-285. 

12 

THE COURT: What photo is it, a rollover shot? 

MR. KLEINER: It's ot, Judge. 

THE COURT: I can't place it. 

THE COURT: What's the number on it? 

MR. KLEINER: On the back it's photo 120 which would 

THE COURT: I'll allow it in subject to the same 

13 conditions and over the objection of the State. 

14 Q This zoom in procedure, this was of an area of Miss 

15 Robinson's stomach area? 

16 A Yes. 

17 MR. KLEINER: Judge, this might be an appropriate 

18 point to break. I have one image he needs to identify. 

19 THE COURT: We'll break for lunch at this point. See 

20 you back at 1:30. 

21 (No jury present.) 

22 MR. KLEINER: I'm going to need fifteen minutes 

23 between direct and cross . We have state exhibits mixed up with 

24 defense exhibits. I'm going to ask that I get some short period 

25 of time. 
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2 

3 

4 jury.) 

colloquy 

(Luncheon recess taken.) 

A F T E R N 0 0 N S E S S I 0 N 

(The following is heard outside the presence of the 
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5 THE COURT: You want to put something on the record in 

6 the absence of your client. 

7 MR. KLEINER: Yes. I'll inform my client at the 

8 appropriate time. In the appellate mix of this as you know from 

9 the preclusion of Dr. Ballard, the EDTA expert the defense 

10 engaged in a procedure after your Honor's ruling to seek 

11 emergent relief. 

12 Originally once I had the preliminary conversations 

13 with Judge Eichen's law clerk because Judge Eichen was on 

14 emergent this week and I assume she still is, after having 

15 preliminary conversation with the law clerk, giving out my 

16 adversaries name and the usual material they ask for, I was 

17 contacted, not contacted, I recontacted their chambers pursuant 

18 to instruction. 

19 My understanding was at that time that I recontacted 

20 was that the Appellate Division emergent or seeking emergent 

21 relief before this appellate panel had been denied pursuant to 

22 my oral conversation and that was pretty much my understanding 

23 on, I believe your Honor' s decision was on Tuesday if I recall 

24 correctly. I believe so. 

25 THE COURT: I believe so. 
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1 MR. KLEINER: I believe it's Tuesday. Once I think I 

2 had spoken to the Appellate Division, today being Thursday, I 

4't 3 had indications, I believe, even that day if I recall correctly, 

4 the day of the decision, that ultimately when I recontacted they 

5 would not accept papers. They wouldn't not accept emergent 

6 relief. I communicated that information to Miss Peiffer on the 

7 same day. 

8 I then went through the original way I ad done it the 

9 last time which was to seek emergent relief before the Supreme 

10 Court, either the entire panel or single justice relief. When I 

11 got to the Supreme Court, so to speak, I contacted the Clerk's 

12 Office in Trenton, asked them about whatever procedures are 

13 necessary and there was a conversation about orders, appellate 

14 orders, of getting something over the phone and that could be a 

15 potential problem. 

16 I was basically instructed by the Supreme Court 

17 clerk's office that we're going to be spinning our wheels if 

18 I -- if I don't submit papers to the Appellate Division, at 

19 least in a pro forma way. 

20 I felt that this put me in an extremely uncomfortable 

21 position and would show disrespect to go to the Appellate 

22 Division with a stack of papers, whether by simultaneous 

23 submissions or whatever and I called back the Appellate Division 

24 law clerk and I said look, this is the situation I'm in. I 

25 believe her name is Cathy Crocker, Judge Eichen's law clerk. 
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1 That's what was represented to me and I said look, I'm very 

2 uncomfortable doing something that I've been told not to do by 

~ 3 Appellate Division Superior Court Judge. 

4 I did speak to Miss Crocker at lunchtime today after I 

5 had a preliminary conversation with her at the break this 

6 morning. When I spoke to her at lunch I was informed and 

7 instructed to make sure that e ither the State or myself by 

8 sometime around nine o'clock tomorrow morning, gets an order 

9 from your Honor denying -- an order from your Honor denying the 

10 stay. That was one. Two, then I'm told today that I'm to file 

11 papers at the Appellate Division tomorrow morning at ten 

12 o'clock. And I'm given no other instructions. All I'm being 

13 told, your Honor, is that this is what they're telling me to do 

14 and I can't seek either single justice relief or the entire 

15 Supreme Court relief without going through this process. 

16 I had expected to get from Miss Crocker, what I really 

17 was looking for, your Honor, was a written order from the 

18 Appellate Division once I supplied your order, a written order 

19 saying motion for leave to appeal denied so I could attach that 

20 to the Supreme Court papers. 

21 THE COURT: When you go t here tomorrow you should 

22 bring it with you. 

23 MR. KLEINER: They told me I'll bring your order but 

24 they told me not to attach a ~roposed form of order for the 

25 Appellate Division because they're qoing to qenerate they're 
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2 
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THE COURT: Okay. What I'm saying, I'll be here 

~ 3 tomorrow morning by nine o'clock. I'll sign it. Now I have a 

4 little problem. Since the U.S. Supreme Court made a ruling on 

5 Tuesday I have to be down at Trenton two o'clock since I'm the 

6 emergent Judge on Megan hearings. 

MR. SANTULLI: I'm s orry? 
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7 

8 THE COURT: The Megan's Law. I'm a Megan's Law Judge. 

9 Tuesday they're holding a special meet ing in light of the U.S. 

10 Supreme court decision. I have to be there Tuesday at two 

11 o'clock . I've ducked a lot of meetings in Trenton and 

12 everywhere else but I don't know if I can duck that one. I have 

13 to leave here one o'clock. Tuesday we might handle as a motion 

14 day. 

15 MR. KLEINER: I think that probably would be the best 

16 thing to do. 

17 THE COURT: Rather than have the jurors come in. I 

18 assume we'll finish this witness today. 

19 

20 

21 

MR. KLEINER: I hope so. 

THE COURT: You have a few other witnesses on Monday? 

MR. KLEINER: It may not be. I have those remainder 

22 witnesses who are extremely fast witnesses. 

23 THE COURT: The question would be what do you want to 

24 do with them? You want to tell the jury not to come i n o n 

25 Monday? 
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1 MS. PEIFFER: Why don't we get the rest of the 

2 witnesses in on Monday? 

3 

4 witnesses? 

10 witnesses. 

11 

12 

THE COURT: They're so short. You have rebuttal 

MS. PEIFFER: We have to wait. 

MR. SANTULLI: Short ones depending. 

MR. KLEINER: Could we have a name given? 

MS. PEIFFER: We want to see the rest o f the case. 

THE COURT: We're told they're short. No extensive 

MS. PEIFFER: No. 

MR. KLEINER: Monday would be that type of day 

13 anyway. Even if I don't call these three or four witnesses 

14 assuming Mr. Morgan is done today -- direct will be done. 

15 THE COURT: Whether you call him or not call him it's 

16 very important. The reason I say that is if we only have Mr. 

17 Santulli's. We really don't have much to do Monday. I don't 

18 feel like wasting the jurors day to come in for two hours. 
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19 MR. KLEINER: Let'e see where we are at the end of the 

20 day. 

21 

22 meeting. 

23 

24 Honor. 

25 

THE COURT: Tuesday I have to show up at that 

I can't duck it. 

MR. KLEINER: That 's all I had on the record, your 

MS. PEIFFER: I have one thing on the record. Kr. 
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1 Kleiner said he filed the usual mai.~rials. We got no copy of 

2 any materials he filed with the Appellate Division. 

3 THE COURT: He hasn't filed any he said. 

4 MR. KLEINER: I didn't file any. 

5 MS. PEIFFER: Nor did we know he called the Supreme 

6 Court until we got a call from the Appellate Division this 

7 morning saying that the Supreme Court, he can't perfect his 

8 appeal unless he files full Appellate Division papers which is 

9 the way every appeal works . 

10 

11 

MR. KLEINER: Not the way I was being told. 

THE COURT: I have enough trouble with my own 

12 division. I'm not going to get involved with other division. 

13 MR. KLEINER: I called the Supreme Court as to how to 

14 file papers. I did not have any substantive conversations with 

15 anyone in the Supreme Court about the issue. 

16 MS. PEIFFER: I'm not saying you did but we'd like 

17 some notice. 

18 

19 told us 

20 

THE COURT: He said he was going to go -- I know he 

MR. KLEINER: The only other area I could go to was 

21 the Supreme Court. 

22 MS. PEIFFER: Could but we didn't know he was. Does 

23 that mean Mr. Kleiner wil l be filing papers by tomorrow 

24 morning? Then we have to. 

25 MR. KLEINER: I have to file papers at the Appellate 
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1 Division tomorrow morning. 

2 THE COURT: I think the Appellate Division has 

3 telegraphed themselves. Granted they'll see the paperwork and 

4 view it. Assuming you raise a n issue they may reevaluate it. 

5 MR. KLEINER: I agree. The exact same question I 

6 asked the law clerk. I said look, I said you guys do what you 

7 do. I said I'm just doing wha I'm supposed to. Again, the law 

8 clerk said the same thing to me. She said I've had this happen 

9 before. The law clerk was telling me this. Where they tell 

10 them not to supply papers. All of a sudden two minutes later I 

ll get the order saying you've supplied the papers. Go where you 

12 want to go from there. The law clerk said there are times after 

13 

14 

15 

16 

they read the papers sometimes they 

THE COURT: Maybe they'll be interested. 

MR. KLEINER: Maybe, maybe not. 

THE COURT: I don't know either. Whatever we do on 

17 Monday I don't want to waste the day though. 

18 MR. KLEINER: If the Appellate Division doesn't give 

19 us any answers on Friday, I can't ask for Supreme Court relief 

20 until they do that. What I'm planning on trying to do, probably 

21 what I would do is if I get something back from the Appellate 

22 Division tomorrow saying motion for leave to appeal denied, 

23 probably the fastest way that I can end the issue would be to 

24 move for single justice relief. That way I could short c i rcuit 

25 eighteen thousand copies all over the State and I t h i nk that's 
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1 probably the way we would go but I'll do what the Supreme Court 

2 tells me to do when that happens. I don't have any control over 

tt 3 that. 

4 THE COURT: I guess at the end of the day we'll 

5 revisit what we're going to do with Monday. Tuesday I don't see 

6 any point in bringing them in. We can argue our motions. 

7 MR. SANTULLI: We may have to do this continued on 

8 Monday. We're not precluding Monday at all? 

9 THE COURT: No, we're not precluding Monday. 

10 P H I L I P 

11 stand. 

M o R G A N, previously sworn, resumes the 

12 (The following is heard in the presence of the jury.) 

13 THE COURT: The jury made a request they would like to 

14 know the status of the case. We are getting near the end hour 

15 there's a problem that came up from my end. One of my other 

16 duties in this courthouse, each county assigns a judge to hear 

17 Megan's Law cases which I have the distinct, whatever you want 

18 to call it, to do them. By reason of the recent decision of the 

19 Supreme Court they called an emergency meeting next week two 

20 o'clock I must attend. We won't have your jurors in on Tuesday 

21 rather than have half a day. We are getting near the end of the 

22 case. 

23 We're waiting as t o another action as to whether or 

24 not this will be the last s ubstantive witness testifying f or any 

25 peri od of time. We really expect the case to be finished , 
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1 testimony wise, very, very shortly but on Tuesday we're not 

2 going to have you come in. I'll have to leave here by one 

~ 3 o'clock to get to Trenton. 

4 Tuesday we will not be meeting on the case. And then 

5 we'll see where we are as to whether or not we'll have you back 

6 in on Monday or Wednesday depending upon where the witnesses 

7 fall and whether we finish this witness up today. So we are 
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8 getting to the very end. It's just a question of another day or 

9 so testimony and summation and charge. Okay. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MR. KLEINER: I'm going to ask if those two lights 

could be killed. 

DIRECT EXAMINATION BY MR. KLEINER: (Continued) 

Q Mr. Morgan, I have a few more questions on the last 

exhibit. 

Mr. Morgan I'm showing you S-286 and I believe S-285. 

Do both of these photographs, are they of an area of Miss 

Robinson's body? 

A Yes. 

Q The item that was previously shown to the jury as 

D-519, is this item depicted in both photographs? 

A Yes. 

22 0 Okay. If you could turn one of the photographs 

Basically if you could turn them both over. Which one 23 around. 

24 do you believe was the one that was turned --

25 MR. SANTULLI1 Judge --
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1 MR. KLEINER: This was pursuant to a r.onversation I 

2 had with the State. That's why I'm reshowing these two photos. 

3 MR. SANTULLI: It obviously could only have come from 

4 one photo, not both. 

5 

6 do. 

7 Q 

MR. KLEINER: That's what I was asking the witness to 

If you could turn over both photographs. And after 

8 looking at the photographs, do you know, based upon the work 

9 that you did, which photo you believe came through the bubble 

10 jet? 

I believe it was 121. 11 A 

12 Q Okay. so this is the one you believe the image came 

13 from? 

14 A Yes. 

15 0 Mr. Morgan, I had asked you prior to the lunch break 

16 or at the lunch break to put up the entire image of 129. Did 

17 you get a chance to do that? 

18 A Yeah. 

19 0 Is this the 4000 resolution image or the higher 

20 resolution image that occurred in 97? 

This is the 4000. This is the 236 meg file. 21 A 

22 0 Mr. Morgan, on this particular case when you did scan 

23 this particular item in, you scanned it in the same way as 

24 you've identified it? 

25 A Yes. 
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Q And this particular image, there were no corrections 

made, no manipulations? 

A No. 

Q And is exactly what's on this particular shot also 

contained on D-207, the larger shot with the negative in it? 

A Yes. 

7 Q I'm going to ask you to step down for a moment 

If you could crop into a few areas on this. 8 briefly. 

9 MR. KLEINER: Judge, we had a pointer here if I could 

10 locate it. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Mr. Morgan, the area, if you could give the jury a 

chance to view, the area that you had been asked to do certain 

cropping work on and the items you identified earlier from your 

'97 work, that was in this area? 

A Yes. 

Q You also had blown up from the '97 version this area 

in cropping? 

A Yes. 

Q Okay. I'm going to ask you, Mr. Morgan, in the area 

here in the center here, I'm going to ask if you could crop that 

in so we could get a better look at this image. If any jurors 

want to come down or if they can see it from where they are. 

Mr. Morgan, I'm going to ask if you could go back to 

the original image. I'm going to ask, if you can, to square out 

25 this area right here. And again this was the image that was 
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1 cropped into and we had seen larger versions of? 

2 A Yes. 

3 Q And certain Cyclones and other shots of? 

4 A Yes. 

5 Q Now, this particular image up here, this image I'm 

6 pointing to right here, was this particular image done in print 

7 form, specifically in cropped v rsion? 

8 A No. 

9 Q Mr. Morgan, I'm going to ask you if you can, if it's 

10 possible now at this point, for this shot, to focus back into 
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11 this area right here. Now, regarding this area here, right in 

12 this box, if you could just now take this version and just start 

13 here, make a square and go up. That's right. And for the 

14 record again, this is the image that was -- the blowup work was 

15 done, right in here? 

16 A Yes. 

17 Q Thanks. Resume your seat. 

18 Mr. Morgan, also in this particular case 

19 MR. KLEINER: This has been marked, your Honor, as 

20 S-711. 

21 Q This had been previously published during the State's 

22 case. 

23 MS. PEIFFER: Objection that was not published during 

24 the State' e case. It was shown to a witness. 

25 MR. KLEINER: Shown to a witness. I apologize. 
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1 Q Mr. Morgan, in the various shots of the crime scene, 

2 was there a period of time where zooming in and out was done on 

3 the floor in the crime scene? 

4 A Yes. 

5 Q Would you have done that? 

6 A Yes. 

7 Q Now, I'm going to ask you to take a look at item S-711 

8 and I'm going to ask you if you can tell us whether or not this 

9 is a Cyclone or not. 

10 A This is a Cyclone. 

11 Q Would you have done that? 

12 A Yes. 

13 Q In the same manner you had done other work? 

14 A Yes. 

15 Q Is this a fair and accurate depiction of a particular 

16 area from the crime scene bedroom? 

17 A 

18 

It's an item on the floor. 

MR. KLEINER : Judge, at this time I'm going to ask to 

19 publish this. 

20 

21 

22 

MR. SANTULLI: I object. 

THE COURT: For what? 

MR. KLEINER: It's an item used by the State in their 

23 own case. This ls the witness that did the work. The only 

24 ot her reason, it shows the accuracy of the computer imaging 

25 because of what this ls, your Honor . 
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1 MR. SANTULLI: That's ridiculous. 

2 THE COURT: I'll sustain the objection. 

3 MR. KLEINER: All right, Judge. 

4 Q Mr. Morgan, I'm going to ask you to step down and 

5 bring up certain images from the dumpster and wooded area. One 

6 of them not previously shown. You can go back to the 

7 thumbnail. You can remove that. 

8 THE COURT: It takes thirty-five minutes to get back 

9 on. Let's not take it off. 

10 

11 

12 Q 

MR. KLEINER: He can probably put it on the back. 

THE COURT: Put it in hold somewhere. 

Mr. Morgan, before you do that, is there an image 

13 behind this image that's there right now? 

14 A Yes. 

15 Q Is that from the 1996 scanning or is that -- or is 

16 what's behind it from the original scan work done in '97? 

17 A '97. 

18 Q All right. I think what the Judge is asking, make 

19 sure the original negative we've scanned on is maintained but 
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20 can you bring up the image behind this firs t . This was from the 

21 original version from 1997? 

22 A 

23 

24 A 

25 

This is from '97, right. 

Q Is this adjusted or not adjusted? 

Not adjusted. 

Q And t he larger version had been up earlier this 
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1 morning? 

2 A Yeah. 

3 Q I'm going to ask you to retain the 1996 full negative 

4 or whatever they want to do on cross, to bring up the thumbnail 

5 if you can. You can take this off. 

Thumbnail of? 6 A 

7 Q Of the photographs taken that you scanned in from the 

8 dumpster in the wooded area. 

9 Do you have a particular number for this one, the one 

10 you just showed? The one that was right up there on the 

11 thumbnail? 

12 A Yes. 

13 

14 Q 

15 A Yes. 

16 Q 

MR. KLEINER: That was marked 006TIF. 

Do you also have the one marked cassettes T? 

Do you also have a larger version of that, the 

17 original version? 

18 A Yes. 

19 Q If you could, I'm going to ask you if you could bring 

20 up both of those images, the 006 and the one marked cassettes. 
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21 Mr. Morgan, before we put the two images together, the 

22 negative strip is located here? You have to answer verbally. 

23 A Yes. 

24 Q Turn to the jury. 

25 A Yes. 
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1 Q Is there also on the negative strip, is there a number 

2 15A and 16? 

3 A Yes. Those are frame numbers. 

4 Q If you could put both images up together please. 

5 This number is it a number from the negative, 15A? 

6 A Yes. 

7 Q This number over here is number 20A? 

8 A Right. 

9 Q Now, you can resume your seat. 

10 Now, in the processing of these negatives, that being 

11 the negative marked 20A and the negative that's marked 15A, was 

12 there any changes that you made to the computer whatsoever when 

13 the negatives came into the computer? 

14 A No. 

15 Q Is there anything you can tell us about the processing 

16 that had any impact on these images at all? 

17 A 

18 

I didn't do anything. These are straight scenes. 

Q And in the processing of these two particular shots, 

19 can you tell us in the processing how on the monitor it's 

20 affected or any effect on the monitor itself that we see here 

21 from the negatives. 

22 A Well, from my experience you see a difference in these 

23 because of difference in light when the photographs were taken. 

24 The general overall green is from brl9ht sunlight. The general 

25 overall blue ls usually from a flash in a low light situation. 
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1 MR. KLEINER: Thank you, Mr. Morgan. No further 

2 questions. 

3 MR. SANTULLI: Judge, I may need some time to 

4 reorganize some exhibits but I can start out while we have that 

5 up here. 

6 CROSS EXAMINATION BY MR. SANTULLI: 

7 0 Mr. Morgan, what we have on the left here is a shot 

8 that's from a negative, is that correct? This is the negative 

9 that you scanned in and now it's on the monitor? 

10 A 

11 

These are scanned from negatives. 

0 Would it be fair to say on the left the building is a 

12 greenish tint to the photograph or the negative that's on the 

13 monitor? 

14 A 

15 

Yeah. Usually caused by sunlight on vegetation. 

0 But the greenish tint goes beyond the vegetation, 

16 isn't that true? 

17 A Yeah. It has a tendency to tint the whole photograph. 

18 These are usually color corrected in the photo lab when prints 

19 are made. 
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20 0 So, when we're talking about color corrections what is 

21 the most accurate, the negative or t he photographs? 

22 A 

23 

24 

25 

The negat ive. 

THE COURT: You' r e not talki ng about this? 

MR. SANTULLI: In gensral. 

Q What is more accurate, a negative or a photograph? 
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1 A 

2 

Well, the negative ls. The print has been color corrected. 

0 Well, this hasn't been color corrected yet. There's a 

tt 3 greenish tint that isn't there in real life? 

4 A 

5 

That's what is in the negat ive. That is real life. 

0 You're telling me the greenish tint is what the eye 

6 would see? 

7 A No. 

8 0 Well, is there a difference then than what the eye can 

9 see than what is portrayed on a negative? 

10 A Oh, yeah. 

11 0 Why is that? 

12 A It's the way the film picks up different light situations. 

13 0 When we're talking about a negative or a photograph 

14 would it be accurate to say that the colors you see and the 

15 contrast that you see, the negative and the positive photograph 

16 are not the most accurate? 

17 A Well, if you want to get right down to it the only thing 

18 you can trust is your eyes. After that everything has been 

19 adjusted. 

20 0 And that includes whether it be the negative, the 

21 finished product photograph, the computer monitor, the 

22 Cyclone --

23 A The negative ls the fi rst step in the process. 

24 But what you're sayi ng is that t he only real thing you 

25 can trust would be your eye, is that right? 
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1 A Sure. 

2 

3 

Q And as you go from step to step there's going to be 

changes both in colors plus contrasts, i.e. darkness and 

4 lightness that may not be there when you look at an object with 

5 your true eye? 

6 A Yes. 

7 

8 

9 

10 

11 

12 

Q Now, clearly in the one on the left, the building, 

that greenish tint isn't something you would see by eye so we 

have a problem with getting information, I'm talking about what 

we see, the information of what we see translated from the eye 

to the negative film, is that right, there's a distortion level 

somewhere between those two steps? 

13 A Yeah. Fortunately our eyes are hooked up to our brain so 

14 it's all taken care of. 

15 0 So that the negative -- I guess the alternative isn't 

16 so good either. 

17 MR. KLEINER: Objection, your Honor. 

18 THE COURT: The alternative? 

19 MR. SANTULLI: I'll take --

20 MR. KLEINER: It didn't look like it was in the form 

21 of a question. 

22 MR. SANTULLI: I'll accept the hook up. Mr. Kleiner 

23 doesn't want that for himself. 

24 

25 Q 

THE COURT: Let's go, Mr. Santulli. 

This appears to be or was this two shots on the same 

102 
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1 filmstrip? 

2 A 

3 

I don't believe so. 

THE COURT: These were not fifteen running into 

4 twenty. They were two different rolls? 

5 THE WITNESS: The reason I don't think so the green 
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6 strips are the same color and the gold stripes and numbers are a 

7 different color. 

8 

9 

10 yeah. 

11 Q 

THE COURT: So it's probably two different rolls? 

THE WITNESS: I would say it's two different rolls, 

Did you see all the 35 millimeter film of the -- of 

12 all these shots, the building and the wooded area together? 

13 A 

14 

We started scanning all of it. 

Q Let me interrupt you. I'm not asking whether you 

15 scanned them all. Did you see the original negatives of the 

16 film of all the shots from that building in the wooded area? 

17 A No. Because we stopped scanning them. 

18 Q Did you have an opportunity to see or have possession 

19 of all the strips of the negative film from the building in the 

20 wooded area? 

21 A Investigator Rodriquez was handi ng me the strips as I was 

22 scanning so I never had all of them in my hands. 

23 THE COURT: You had the opportunity, if you wanted to 

24 see them they would have been turned over? 

25 THE WITNESS: I don't know. I didn't ask. 
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THE COURT: But everything you asked for was turned 

THE WITNESS: Yes. 

He had them all there in anticipation of you scanning 

is that right? 

MR. KLEINER: Objection. 

THE COURT: Sustained. 

8 MR. KLEINER: There were court orders involved of what 

9 we could scan and what we couldn't scan. That's not fair. 

10 THE COURT: He never turned down any request you had? 

11 THE WITNESS: No. 

12 0 Isn't it true that all those shots were on one 

13 continuous film? 

14 THE COURT: What are you talking about? 

15 MR. SANTULLI: All the shots from the -- I'm not 

16 talking about the strips. I'm talking about one role of film 

17 and the strips may be cut by the processing company. 

18 0 But isn't it true that all of these shots were on a 

19 continuum from one to approximately thirty? 

20 

21 of film? 

22 

THE COURT: You mean these two were on the same role 

MR. KLEINER: That's correct. 

23 A 

24 

I don't believe that's t he case no. 

0 Do you know that for a fact? 

25 A No, I don ' t. There's no way to know. They're cut in 
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1 strips of four each. There's no way to know where they came 

2 from. 

3 Q But they all have numbers on the bottom of the frame, 

4 is that right? 

5 A 

6 

Yeah, but every role of film has the same numbers. 

Q So you can, however, trace number one through two 

7 

8 

9 

through three all the way through a roll, isn't that right? 

A That's true. 

Q Did you do that in this case? 

10 A There's no point. They were already cut into strips of 

11 four. 
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12 Q Did you line them up to see if one, if you had all the 

13 frames from one through say thirty? 

14 A 

15 

That wasn't my job. 

Q Well, did you do it, yes or no? 

16 A No. 

17 Q Were you asked to do that? 

18 A 

19 

No. 

Q You weren't there when the photographs were taken, is 

20 

21 

22 

23 

24 

25 

that correct? 

A No. 

Q Now, clearly there's a change in the coloring that's 

on the negative, is that right? 

A Definitely. 

Q And there's a bluish hue, would you say, on the right 
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side of that? 

A Yes. 

0 And isn't it true that the bluish hue is a product of 

lack of ambient light and also a product of certain flashes that 

are utilized? 

A Yeah. Flash is usually the cause of blue light. 

0 And would this affect e the same in a heavily wooded 

8 area where sunlight was not penetrating? 

9 A I t 's hard to tell. Maybe, maybe not. 

10 Q So you can't discount the fact that the bluish hue is 

11 due from the fact of a lack of ambient lighting based upon the 

12 surroundings such as a canopy of foliage, et cetera? 

13 A From my experience I would say that shot, if it was 

14 daylight it would have had to be very heavily wooded because 

15 there's very little evidence of ambient light there. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 And a heavily wooded area would have theoretically or 

hypothetically lots of trees that would cut down on sunlight, i s 

that correct? 

A They'd have to block it out completely to get something 

like that I would say. 

O And doesn't the flash, aren't there certain light• 

such as flashes that portray a bluish hue just by the flash 

itself? 

A Well, the reason I thought that it's not just the bl ue 

t he bl ue is what c l ued me into it f irst, but also the --
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MR. SANTULLI: This is not responsive to my question. 

THE COURT: Want to repeat your question? 

MR. SANTULLI: Yes. 

Can you discount, rega rding the bluish hue that's 

5 there, isn't it true that there are certain flashes that portray 

6 a bluish light including halogen lights? 

7 A Yes. 

8 Q And so a bluish hue can be a product not only of the 

9 lack of ambient light but also a reflection of flash which has a 

10 bluish tint to it, isn't that right? 

11 MR. KLEINER: Objection Judge. There's no testimony 

12 in this case from any witnesses that any flashes had bluish 

13 tints to them. 

14 THE COURT: I'll allow the question. He's being 

15 asked. 

16 A 

17 

18 

Reflection is not really a factor in an outdoor -

THE COURT: Repeat the question. 

Q Isn't it true the flash with a bluish hue can show up 

19 on the negative? 

20 A My experience is that the blue normally comes from a 

21 situation where you have a flash in the dark. That's my 

22 experience. 

23 Q By dark you mean lack of ambient light? 

24 A Yes. 

25 Q As to the reason for the lack of ambient light, you're 
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1 not an expert to look at this photo and say why that la, isn't 

2 that true? 

3 A 

4 

I only know what I've seen from my experience. 

Q You've indicated you're not a crlmlnallst, ls that 

5 

6 

7 

right? 

A That's correct. 

Q You're not a forensic expert? 

8 A That's correct. 

9 Q You have done experimentation with photographs for 

10 criminal settings, you haven't done a series of experiments to 

11 make determinations or conclusions about what you see? 

12 A 

13 

Right. 

Q Your experience ls in the art world and design world, 

14 isn't that true? 

15 A 

16 

That's correct. 

Q Now the bottom of the negative strip, there is a 

17 difference in color here and a difference of color on the bottom 

18 there, is that a result of the same change of ambient lighting? 

19 A No. That's why I think it's from two different rolls of 

20 film. 

21 Q Why is there a change in t he bottom part of the 

22 negative? 

23 A The green stripe ls the same. 

24 Q W~ll, isn't !t true the green stripe i= more i ntense 

25 on the left than on the right -- more intense on the left than 
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1 it is on the right? 

2 A 

3 

Well, I don't know if that's visual or actually true. 

Q Well, what do you mean by the difference between 

4 visual and actual? Let me withdraw the question. I'm 

5 withdrawing the question. There's no question. Is the green on 

6 this area deeper, darker, more intense, than the green on the 

7 area in the right, yes or no? 

8 A Yes. 

9 Q Is that a function of ambient light that the camera is 

10 utilizing to take the photograph? 

11 A That's not part of the film that's developed by the shutter. 

12 Q Is it part of the ambient light or not? 

13 A No. 

14 Q So there's some other reason for it? 

15 A Yes. 

16 Q When you scanned these two into the computer, 

17 obviously we have 15A here and 20A there. You see that, is that 

18 right? 

19 A Yes. 

20 Q Do you know if you scanned the intervening or any 

21 intervening negatives that were marked 16A, 17A, 18A, 19A, et 

22 cetera up until you get to the twenties? 

23 A I don't know. 

24 Q Well, did you make a notation or did you notes in any 

25 docume nt which items you scanned in in a particular 



chronological order? 

A No. 

Morgan - cross - Santulli 110 

1 

2 

3 Q So you don't know if you scanned in what's marked here 

4 20A first or 15A first, ls that right? 

5 A 

6 

7 ones? 

I was scanning as they were handed to me. 

0 When they were handed to you did you ask for certain 

8 A No. 

9 

10 A 

11 

12 A 

13 

14 A 

15 

0 Who handed them to you? 

Investigator Rodriguez. 

Q When he got there where was this scanning done at? 

Where was it done? 

Q Yeah. Physically. 

At Big Apple Sign. 

Q When he got there did he have all the 35 millimeter 

16 negatives from the wooded area and from the building? 

17 A 

18 

I assume that he did. 

0 Okay. 

19 When he handed you the items did you ask for them in 

20 any particular order or did you just accept them has he gave 

21 them to you? 

22 A When we started scanning I was going to attempt to scan 

23 everything. It wasn't unti l we realized how many we had and how 

24 long it was going to take that we became mo re selective. 

25 0 My question is, is that when you were scanning the m, 
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1 did he randomly hand you one and then you scanned them in or did 

2 you ask for a specific one? 

3 A In the beginning he was randomly handing them to me. These 

4 were some of the first that I scanned. Later on when we became 

5 more selective I was asking him for specific numbers. 

6 MR. SANTULLI: I may have to approach the witness, 

7 Judge. 

8 THE COURT: Go ahead. 

9 Q I'm going to show you the contents of S-686. I'm 

10 going to show you these strips. Have you seen these before? 

11 I'll give you a few seconds to look through them. 

12 

13 

THE COURT: You need the lights on? 

THE WITNESS: No. I can see. I'm not sure what this 

14 ls. Doesn't look like anything I scanned. 

15 MR. SANTULLI: If we can take a short break I can have 

16 the witness look at these during the break. If that would save 

17 time. I'm going to have to have a break in any event. 

18 

19 

THE COURT: All right. 

MR. SANTULLI: If you want to go ahead I have no 

20 problem. I don't know whether he can really see these in these 

21 conditions. 

22 A 

23 

24 

25 A 

I've probably seen that one. 

That's already more than I •canned. 

Q Could you pick out the ones you actually scanned. 

From a negative? I don't think so. 
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1 0 These are what you scanned, is that right? 

2 A Yeah, but I can't tell exactly what I'm looking at through 

~ 3 a negative. 

4 0 Did you make any recordation of any of the numbers 

5 that are on the film negatives themselves so that you could help 

6 determine what --

7 MR. KLEINER: Objection . He's not permitted to do 

8 that. He can't touch a negative or mark a negative. 

9 THE COURT: He can easily make a note. I'm not saying 

10 he had to. 

11 MR. KLEINER: My objection was to the question itself 

12 that he's going to mark up something that's actually in his 

13 hand. 

14 THE COURT: I took the question did he take the 

15 numbers on the bottom of the negatives. 

16 A As a matter of fact, I did save them by frame number. So I 

17 have that is 006, for instance. So I would assume this would 

18 be that shot. And this is not that shot. But I don't know that 

19 these strips are in the same envelopes they were in when I 

20 scanned them. 

21 MR. SANTULLI: Judge, if we could take some time I'd 

22 like to have the witness go through them and see if he can pull 

23 out the ones he actually scanned. 

24 

25 

THE COURT: We'll take a short re~ess. 

THE WITNESS; I don't believe I can an accurat ely look 
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1 at negatives and say for sure it's what I scanned. 

2 (No jurors present.) 

3 THE COURT: Let's see if we can resolve this. You 

4 have a number listing of the frames you did? I think you may 

5 have other photos with negatives, do you not? 

6 THE WITNESS: I have that as 006. This is 20, 21, 22, 

7 and 23. This is -- one of these s that shot. 

8 

9 

10 

THE COURT: Okay. One of those. 

THE WITNESS: According to this it's 21. 

THE COURT: Okay. What else you have to ask him 

11 about? Let's get this stuff done. 

12 MR. SANTULLI: Judge, I want him to pull out the ones 

13 he actually scanned. I want him to point to the ones he scanned 

14 in and put into the computer. 

15 

16 

THE COURT: How many? 

MR. SANTULLI: I don't know. That's one of the 

17 questions I'd ask. 

18 

19 

THE COURT: Do you know how many you have scanned in? 

THE WITNESS: I can look on the disk and see what 

20 numbers I scanned. If these numbers don't mat ch --

21 THE COURT: I understand that. Let's see if you can 

22 get the numbers he did? 

23 

24 

25 

THE WITNESS: Okay, I 'll try. 

THE COURT: Where is your list? 

MR. KLEINER: Maybe -- I don't know if you ca n put the 
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image back up. Maybe the one that's on the left take that one 

first. If you can get the whole image up on the computer you 

can get rid of the one on the right. At least we can see the 

whole shot. 

THE COURT: I think he has that one, doesn't he? 

MR. KLEINER: It's cropped off for our purposes. 

There's two -- there's two of them on the left, Judge. 

THE WITNESS: When I scanned it's it was number six. 

That's listed at twenty-one. 

THE COURT: Your scanner says it's twenty. 

THE WITNESS: No. This is number 006. The numbers 

came from those. That's where I got the numbers from. 

THE COURT: You're not telling us your computer that 

shows 20A is inaccurate? 

THE WITNESS: No, I'm not saying that's inaccurate. 

THE COURT: What's the 006? It couldn't have come 

from the slide. 

THE WITNESS: I'm saying these negatives, the 

19 envelopes they are in and numbered, the envelopes are numbered. 

20 What I'm saying is that strip is not in the same envelope it was 

21 in when I scanned it. 

22 

23 

24 

MR. KLEINER: Meaning this envelope. 

THE COURT: You're talking about the plastic? 

THE WITNESS: That's where the numbGrs are. That' s 

25 what I used to number these. 
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THE COURT: Now I understand what you're saying. 

THE WITNESS: That was the only numbering system I had 

MR. KLEINER: The numbering on the plastic --

THE COURT: On the plastic container not on the strip? 

THE WITNESS: Yeah. 

THE WITNESS: I couldn't trust the frame numbers 

8 because I didn't know if I was dealing with one roll of film, 

9 two, three, or whatever. 

10 MR. KLEINER: One of the things Mr. Morgan can do, 

11 your Honor, he can put up the thumbnail. 

12 THE COURT: There were stickers on this at one time. 

13 MR. KLEINER: Not by us, Judge. 

14 THE COURT: This plastic sheet has numbers 20, 21, 22, 

15 23. Obviously they are evidence of stickers having been on. 

16 MR. KLEINER: One of the things the witness can do, 

17 might help the State and move it along, he can punch the 

18 thumbnails in. 

19 THE WITNESS: I can look on the CD's and tell you 

20 which ones I scanned. 

21 THE COURT: We'll take a short recess. Get the ones 

22 you scanned. 

23 (Short recess taken.) 

24 (At the conclusion of the recess thQ witness, 

25 Morgan, resumes the stand.) 

ft ... , , " -
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(No jury present.) 
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1 

2 MR. KLEINER: I'd like to know what the State is going 

~ 3 to be doing with this monitor. 

4 THE COURT: I thought i t was the same one moved but 

5 it ' s not. What do you want to do with that monitor? 

6 MR. SANTULLI: We're going to compare, first of all, 

7 the two shots up there with our two shots, number one. Number 

8 two, Mr. Morgan said that he couldn't see from the negative 

9 which ones he worked on. This is a machine that makes a 

10 positive out of the negative. As I slide them through he can 

11 pick out the ones that he worked on. 

12 Also he indicated he felt this was from two different 

13 rolls of film and I'm going to show him one continuous and see 

14 if he can make a statement regarding that. 

15 THE COURT: Okay. So we're not going to get done with 

16 him today, are we, Mr. Santulli? 

17 

18 

MR. SANTULLI: Judge, I wish I could. 

MR. KLEINER: Judge, I would ask for the same type of 

19 instructions we get on anything we're utilizing because now 

20 we're dealing with --

21 THE COURT: What instruction do you want? 

22 MR. KLEINER: A similar instruction as you were giving 

23 regarding some of my work. That we're taking a negative, we're 

24 putting it's on a regular TV scr sen and that can affect s color 

25 as well, your Honor. 
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1 THE COURT: I don't know if that's true. Your client 

2 indicated that yes, when you take it from a negative to a proof 

~ 3 or a positive you can change a result. When he takes a negative 

4 and puts it on a computer he says t he computer gives a good 

5 result on the monitor but you don't get a good result when you 

6 go to the Cyclone and bubble jet. 

7 MR. KLEINER: My problem, Judge, deals with the use of 

8 not a high resolution screen taking a negative, putting it on 

9 this screen. We're going to have the same types of problems as 

10 any other method you use for this. 

11 THE COURT: I haven't heard anything there's a 

12 variation. If I do hear that then I'll give the instruction. 

13 MR. SANTULLI: Judge, what I would also intend, I'm 

14 going to use the investigator to help me slide the items across. 

15 MR. KLEINER: I don't have a problem. 

16 THE COURT: I think it will be quicker if I have him 

17 do that while I ask the questions. 

18 Now, our difficulty will be the jurors sitting at an 

19 angle behind Mr. Rodriguez, one, two, three and that corner will 

20 not see the other monitor. Can that monitor be backed up a 

21 little bit? 

22 Looks like we'll finish the testimony on Monday 

23 assuming the Supreme Court does not appea r. 

24 MR . KLEINER: I have a brief argument I can take up t 

25 4:30 rega rding Dr. DeForest. 



colloquy 

1 MR. SANTULLI: I have papers I have to submit. 

2 MR. KLEINER: The State is free to submit whatever 

~ 3 they have to submit. I need to get out what I have to do on the 

4 record. 

5 THE COURT: We can take care of that tonight or 

6 tomorrow. All right. Let's get the jury out. What's showing 

7 up there right now? I can't see hat screen. 

8 

9 

10 

11 there. 

12 

MS. PEIFFER: It's the negatives 

MR. KLEINER: I'm going to stand over there. 

THE COURT: If you don't advise me I won't know what's 

MR. KLEINER: As long as somebody says something. I 

13 can't do the questioning. 

14 THE COURT: If there's something going on you don't 

15 think is appropriate let me know. 

16 MR. SANTULLI: These are things I had previously given 

17 your Honor. 

18 (The following is heard in the presence of the jury.) 

19 THE COURT: Be seated. One of the jurors raised a 

20 question about deliberations, do you meet on Friday. That's up 

21 to you. Deliberations, the hours are set by you, what you want 

22 to - - whether you want to do it on Saturdays or Sundays is your 

23 choice. Whether you want to s tay until five o'clock, six, 

24 seven, eight nine, ten. We use to keep them out overnight i n 

25 crimina l cases. That sort of ended. But that doesn' t g o on any 
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MR. SANTULLI: Are you buying? 

THE COURT: The county used to pay. Past tense. Now 

4 the State has taken it over. We have another monitor here, 

119 

5 ladies and gentlemen, for something they're going to go through 

6 the filmstrips. The purpose of that is to show the negatives in 

7 a way you can see them and the wit ness can see them. 

8 CROSS EXAMINATION BY MR. SANTULLI: (Continued) 

9 0 

10 monitor 

11 

Mr. Morgan, you indicated and we're going back to your 

THE COURT: He wishes it was his monitor. 

12 O The one you've been using. The left has a green hue. 

13 That's the one that has 20A on the bottom, is that correct? 

14 A 

15 

Correct. 

0 The 20A would indicate something, is that right, 

16 that's a frame number? 

Yeah. 17 A 

18 O Okay. And the next to the right of that is the shot 

19 from the wooded area with the cassette tapes, is that right? 

20 A Yeah. 

21 0 That's the one with the blue hue? 

22 A Yes. 

23 

24 

25 

O That's the one that you indicated might be from two 

different roles of film? 

A I t 's possible. 
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1 Q 

2 right? 

That has a frame number 15A underneath that, is that 

3 A 

4 

Yes. 

Q Now you have seen, have you not, twenty-nine 

5 photographs that have been at least called shots from the wooded 

6 area, is that right? 

7 A 

8 

9 A 

10 

Yes. 

Q At one time or another you've seen these actual? 

I think I've looked through all these pictures. 

Q At least as to some of the negatives that pertain to 

11 these photographs, you've seen some of them, is that right? 

12 A 

13 

Yes. 

Q And you've scanned at least some of them into the 

14 

15 

16 

17 

computer, is that right? 

A Yes. 

Q Now, I'm going to ask you you indicated earlier by 

holding them up you weren't sure as to what you were looking at 

18 from the negative. I'm going to ask you to look at this 

19 monitor. I don't know if you have to get down or if you can see 

20 it from the angle. 

21 A I can see it. 

22 

23 

Q Okay. 

THE COURT: I guess for the record Mr. Rodriguez will 

24 be working the monitor. 

25 Q Now, what I'm holding up is the, at least it's labeled 
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1 number one on the back, it's S-420, is that right? 

2 A 

3 

Right. 

Q Now, if we can look at the beginning --

4 THE COURT: Miss Peiffer , if you're going to show the 

5 pictures, any objection to it? Miss Peiffer is holding that 

6 photo up. 

7 

8 

9 Q 

MR. SANTULLI: For the r cord that's S-420A. 

MR. KLEINER: It's been previously published. 

S-420A is, in fact, the larger version of what you've 

10 just identified, is that right? 

11 A Yes. 

12 THE COURT: The one Miss Peiffer is holdinq. 

13 A Yes. 

14 Q Okay. And if we can move the strip across. If you 

15 could stop there. When we're looking at a negative, first of 

16 all, it says Kodak Gold on top, is that right? Can you see 

17 that? 

18 A Yes. 

19 Q You have to say something. Do you see Kodak Gold 100? 

20 A Yes. 

21 Q And it has a code number next to it, is that riqht? 

22 A Yes. 

23 Q 25095? 

24 A Yeah. It's a batch number . 

25 Q And when you go down to the bottom what do you see 
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1 there? 

2 A 

3 

lA. 

0 As we slide that across, would that be the first 

4 photograph that we've just identi f ied? 

5 A 

6 

Yes. 

Q If we can put the next strip up, it's beginning number 

7 three, is that correct? Do you see that? 

8 A Yes. 

9 0 That would match up with the next photograph, S-410 

10 and also S-410A, is that correct? 

11 A Yes. 

12 0 So that'R the same thing. And looking at this strip, 

13 isn't it true that the code number across the top matches from 

14 the previous strip? 

15 A 

16 

It appears to. 

0 Not only does the number appear to match, the bar area 

17 is a match as it goes across, is that correct? 

18 A Yes. 

19 Q If we could slide across to get to the next one. I'm 

20 showing you S-409. Is that the same as S-409A Miss Peiffer is 

21 showing up? 

22 A 

23 

24 A 

25 

Upside down, yeah. 

Q Which one i s upside down? 

I don't know . That's the s ame. 

0 Now, would it be fair to say as you're sliding across 
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1 the same number is on the top? 

2 A Yeah. 

3 Q The same number and on the bottom you're going from 3 

4 to 4 to 4A, is that correct? 

s A Yes. The batch number, many roles of film will have the 

6 same batch number. 

7 Q But isn't it true the b rs exactly line up from one 

8 strip to the other? 

9 A 

10 

Sure. 

Q Can you tell us up to this point are any of these that 

11 you scanned into the computer? 

12 A 

13 

No. I don't think so. 

Q Okay. If we can continue to slide it to the left. 

14 The next number that's coming up would be under what's marked 

lS SA, is that correct? SA frame on the bottom? 

16 A Yes. 

17 Q On top it still has the same number? 

18 A Yes. 

19 Q And I'm going to show you S-411. Is that what appears 

20 to be on the screen? 

21 A Yes. 

22 Q Is that part of S-411 which Mias Peiffer is holding 

23 up? 

24 ~ Ye!! . 

2S Q If we can slide it across. You didn't scan t hat one 



Morgan - cross - Santulli 

1 in, did you? 

2 A 

3 

No. I didn't scan the strip, I don't believe. 

Q The next one again it says Kodak Gold on top but it's 

4 cut off in a certain area, is that right? 

5 A 

6 

Right. 

Q on the bottom you have the frame number on the left, 

7 it's 6A and it's going into 7, is hat correct? 

8 A 

9 

Correct. 

Q Did you scan that one in to the computer? 

10 A 

11 

I don't think so. 

Q There would be S-408 and S-408A respectively, is that 

12 

13 

14 

15 

16 

17 

18 

19 

20 

correct? 

A Yes. 

Q The next strip, if we could see where the strip begins 

and ends, again where it appears to be cut off the 100, would 

you agree, the portion on top of that matches up and lines up 

with the adjoining piece of strip of negative? 

A Yes. 

Q Okay. And that by putting them together the last zero 

becomes a complete Zero? 

21 A Yes. 

22 Q And we're going on the bottom from frame 6A into 7, is 

23 that correct? 

24 A Ye~ . 

25 Q And it appears to be one continuous strip at this 
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1 point? 

Yes. 2 A 

3 O If we can push this off to the left. We'll show you 

4 what's been marked S-407 and S-407A respectively. Does this 

5 

6 

7 

appear to be what's the next frame on the negative strip? 

A Yes. 

0 Did you scan this one in or not? 

8 A No. I don't think so. 

9 0 Again, as we're pushing to the left the same code 

10 numbers are on the top, ls that correct? 

11 A Yes. 

12 0 And when we go to the bottom of the strip, we're going 

13 to 8 and 9. BA and 9 as to the frame number? 

14 A 

15 

Right. 

O And I'm going to show you S-405 which ls a smaller 

16 version and you're looking also at S-405A which is a larger 

17 version. They all appear to line up and match up, is that 

18 correct? 

19 A 

20 

Yes. 

O If you could move it to the left. Again, the same 

21 

22 

23 

24 

25 

code number ls on top of that frame, ls that right? 

A Yes. 

0 Okay. 

I'm going to show you what's been marked S-406 and 

S- 406A, a smaller and larger version t hat appears to match 
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l what's on the screen, is that correct? 

2 A Yes. 

3 0 Again we're going on the bottom frame 9A to 10, is 

4 that correct? 

5 A Yes. 

6 0 Okay. And the code numbers on top are consistent with 

7 all the ones you've seen thus far, is that right? 

8 A Yes. 

9 0 If we can slide that across. I'm going to show you 

10 what's been marked S-412 and S-412A, the smaller and larger 

11 version. Have you seen this before? 

12 A Probably. 

13 0 Does this appear to be what's on the screen? 

14 A Yes. 

15 0 Do you note that the beginning on the top of the frame 

16 it says Kodak Gold 100, is that right? 

17 A Yes. 

18 0 And on the bottom it's going from lOA to 11 which 

19 would be the frame, is that right? 

20 A Yes. 

21 0 If we could put the adjoining strip next to it. Once 

22 again by putting the strips together, isn't it true at exactly 

23 that point the codes continues a s we've seen before, Kodak Gold 

24 100, 25095 on top, is that right? 

25 A Ye.s. 
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0 And on the bottom we're going from lOA to 11 as to the 1 

2 

3 

frame? 

A Yes. 

4 Q As we're going into the next negative, which would 

5 correspond to S-418 and S-418A, which is the larger version? 

6 You've seen these before, is that correct? 

7 A 

8 

9 A 

10 

Actually I don't remember eve seeing these. 

Q Well, did you scan this into the computer at all? 

No. 

0 Would you acknowledge that the same numbers as were 

11 going across were on the top and at the bottom they're going in 

12 sequential order at this point? 

13 A Yes. 

14 0 If we could slide that across. Now we're going into 

15 frame 12A to 13, is that correct? 

16 A Uh-huh, yes. 

17 Q On top, the number again is consistently running as to 

18 the Kodak Gold 100, 25095 is across the top? 

19 A Yes. 

20 Q The frame on the negative up there is consistent with 

21 S-417 and S-417A, is that right? 

22 A 

23 

24 A 

25 

Yes. 

Q Did you s can this one in? 

No. 

Q If we can slide that across . We've just looked at 
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1 frame 12A to 13. Now we're going into 13A to 14, ls that 

2 correct? 

3 A 

4 

Yes. 

Q Would it be fair to say the same code number ls on the 

5 

6 

7 

top of that? 

A Yes. 

Q That would be consistent with S-416 and S-416A, is 

8 that right? 

9 A Right. 

10 Q If we can slide that to the left, this would be the 

11 

12 

13 

last negative on this piece in the strip, ls that correct? 

A Yes. 

14 A 

15 

16 A 

17 

18 A 

19 

Q That would be consistent with S-413 and S-413A? 

Yes. 

Q Have you seen this before? 

I think I have. 

Q Is this one of the ones that you scanned in? 

No. 

Q But you did see it? 

20 

21 

22 

A I think I remember seeing that one. 

Q Okay. Do you note that on the bottom of the strip it 

says frame 14A, advancing to 15, ls that correct? 

23 A 

24 

Yes. Right. 

Q On top of it it says Kodak Gold and you can only see a 

25 10 at th t point where the split ls, l s that correct? 
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1 A Yes. 

2 0 We can put up the adjoining piece of film. Mr. 

3 Morgan, would it be fair to say when you put up the adjoining 

4 piece of film it exactly lines up with the code numbers on the 

5 next piece of the strip? 

6 A Yes. 

7 0 At this point can you tel l us, we're advancing from 

8 14A to 15 to 15A, is that correct? 

9 A Yes. 

10 0 It seems to be one continuous piece at that point, is 

11 that right? 

12 A Yes. 

13 0 Is that the one that you put into the computer? 

14 A Yes. 

15 0 And that's the one that's up there now, is that 

16 correct? 

17 A Yes. 

18 0 So that thus far we didn't come to this yet but we 

19 have come to this, is that correct? 

20 A Right. 

21 0 Would it be fair to say that this version, which is on 

22 your monitor, has come up in sequence with what we've just shown 

23 thus far? 

24 A Yes. 

25 0 If we can just identify that. I believe it's S- 414 
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1 and S-414A for the record. You've seen those before? 

2 A Yes. 

3 Q Okay. I'm going to show you what's been marked S-415 

4 and S-415A. Do you recall seeing this? 

5 A Yes. I did scan that. 

6 Q That's one of the ones we saw earlier? 

7 A Yes. 

8 Q It's not the one that's up there now, however? 

9 A No. 

10 Q Would it be fair to say that these two versions, 

11 S-415A and S-415, the smaller version matches up with the 

12 negative that is on the screen? 

13 A Yes. 

14 Q And we're going now from 16A to 17 in sequence, is 

15 that correct? 

16 A Yes. 

17 Q On top again we have that same code number for Kodak 

18 Gold film, is that right? 

19 A 

20 

Correct. 

Q If we can switch that, shift it to the left. I'm 

21 going to show you what's been marked S-419 and S-419A. Have you 

22 seen this before? 

23 A I don't recall that one but I'm sure I scanned it. Because 

24 I wa~ scanning whole strips. We didn 't retain tha imaga 

25 though. 
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Q In this case would it correspond to what's on the 

monitor? 

A Yes. 

Q Again we have the code number on top and we're going 

from 17A to 18 frame number, is that right? 

A Yes. 

Q And so far we're in seque ce with the frame numbers, 

8 is that right? 

9 A Yes. 

10 Q On top the code number has lined up each time? 

11 A Yes. 

12 Q As we slide it to the left I'm going to show you, this 

13 would be the first shot of the building that we've seen thus 

14 far, is that right? 

15 A Yes. 

16 Q And again, this would be S-399, and S-399A? 

Yes. 17 A 

18 Q Have you seen this before? 

19 A Yes. 

20 Q Did you scan this one? 

2 1 A Yes . 

22 Q Did we see this thus far, however? 

23 A No . 

24 0 But you did scan it? 

25 A I a c;:anned it. 
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1 Q Okay. And the item that's up on the monitor matches 

2 these two photographs, the smaller version and the larger 

-- 3 version, is that right? 

4 A Yes. 

5 Q Does it have the code number on top that's partially 

6 there? 

7 A Yes. 

8 Q And we're going from 18A to 19? 

9 A Yes. 

10 Q Okay. And if we could put up the next strip. Would 

11 it be fair to say as we put up the next strip it matches exactly 

12 the areas from the adjoining strip that was already there? 

13 A Yes. 

14 Q And in fact, now the code number is complete? 

15 A Yes. 

16 Q Okay. And also we're going from the same strip below 

17 18A into 19, is that right? 

18 A Yes. 

19 Q Now, if we had separated these two strips and put them 

20 apart a bit there would be a part of the zero on the first strip 

21 that's partially there, is that right? 

22 A 

23 

Yeah. 

Q On the second strip it's more there but it's not a 

24 whole zero, is that right? 

25 A Yes. 
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1 0 When we push them together, would it be fair to say 

2 they appear to be exactly adjoining and now complete a zero 

3 which would be part of the code number, is that right? 

4 A Right. 

5 0 If we can slide it slightly -- I'm sorry slightly to 

6 the left to the next frame. And that would be S-396, a smaller 

7 version of the photograph and S-396A, is that right? 

8 A Yes. 

9 0 This is the building with the bell? 

10 A 

11 

Yeah. 

0 Okay. And they match up with what's on the screen, is 

12 that correct? 

13 A Yes. 

14 THE COURT: Say that again. 

15 0 The building with the bell? 

16 THE COURT: The two bells match up. It's not the 

17 same photo. 

18 0 S-396 is consistent with S-396A, the larger version, 

19 which is also consistent with the negative version that's on the 

20 monitor, is that right? 

21 A Right. 

22 0 Is that one that you scanned in? 

23 A Yes. 

24 0 Is that one of the ones that are up on the screen now 

25 or is th t a different one? 
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1 A Different. I think. It's actually -- I think the one on 

2 the screen is the next one. 

3 Q Okay. Thus far, however, we've been consistent with 

4 the numbers of the frames, is that correct, on the bottom, and 

5 we've been lining up the code numbers on the top even when the 

6 code numbers have been split in a certain spot, is that right? 

7 A Yes. 

8 

9 

10 

11 

12 

Q As we go from left to right I'm going to show you now 

S-395 and S-395A and also what's on the monitor. Do they all 

seem to be aligned up as being the same item? 

A Yes. 

Q Is this the one that you scanned in? 

13 A 

14 

I believe it is. 

Q Would it be fair to say that you cropped at least the 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

left portion of the photograph to put up on to your monitor, is 

that right? 

A Yeah. But the whole image is there. 

Q Okay. But we can't see that right now, is that right? 

A Right. 

Q Would it be fair to say that we've bee n going in 

sequence in that we just went from 19A t o 19 to 20 to 20A, is 

that right? 

A Right. 

Q Okay. All this appears to be origina lly part of one 

strip, i s n't that right? 
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Yes. 

Q So when you said earlier that it was possible that 

tit 3 they were from different roles, do you stand by that or doesn't 

4 this in fact show that this was all one role? 

5 A 

6 

7 

One role. 

0 Okay. 

I'm just going to ask you if you could quickly go 

8 through the rest of the strips. The next one would be S-397 and 

9 S-397A. Do you see the negative up on the screen? 

10 A 

11 

Yes. 

Q Are they all consistent as to the three versions? 

12 A Yes. 

13 

14 A 

15 

0 Did you scan that into the computer? 

Yes. 

Q Did we see that earlier or not? 

16 A No. 

17 

18 

19 

O In this particular case would it be fair to say the 

sequence on the bottom and the frame numbers are going in proper 

sequence across the bottom? 

20 A Yes. 

21 

22 A 

O And we have the same code number up on top? 

Yes. 

23 O That we've been seeing earlier. The next one is S-394 

24 and S-394A. Do you see the monitor where it appears to be frame 

25 22A going into 23? 
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1 A Yes. 

2 Q Are they all consistent? 

3 A Yes. 

4 Q Would it appear this would be a continuous strip up to 

5 this point? On the top of the negative it says Kodak Gold and 

6 you see a 10 and it's cut off there? 

7 A Yes. 

8 Q If we could put up the next strip adjoining it, I'm 

9 going to show you what's been marked S-392 and S-392A and also 

10 the strip which is up on the monitor. Do they all appear to be 

11 the same version? 

12 A Yes. 

13 Q On the bottom it says 22A going into 23, is that 

14 right? 

15 A Yes. 

16 Q When we take them apart the zeros are disconnected, is 

17 that right? 

18 A Yes. 

19 Q When we put it back together they match perfectly aa 

20 to the code number that's on top of the negative consistently? 

2 1 A 

22 

Right. 

Q Would this be, if we can push this to the left, now 

23 we're going into anot her piece of a strip, ls that right? 

24 A Yes. 

25 Q By the way, was the last one we showed, was t hat one 
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1 of the ones you had scanned into the computer? 

2 A No. 

3 Q I'm going to show you what's been marked S-396 and 

4 S-396A. Do these all appear to be the same shot? 

5 A Yes. 

MS. PEIFFER: Could I have that number? 

MR. SANTULLI: 393 and 39 3A. 

6 

7 

8 Q Now, again, looking at the bottom, the film negative 

9 number we ' re going from 24A into 25, is that right? 

10 A Yes . 

11 Q And you can still see the same code number on top? 

Right. 12 A 

13 Q As we go across I believe it's S-398 and S-398A. Do 

14 they all appear to be the same as what's on the monitor and the 

15 other two versions that we have? 

16 A Yes. 

17 Q One continuous strip so far? 

18 A Yes. 

19 Q 25A going into 26 on the bottom of the negative? 

20 A Yes. 

21 Q The same code number on the top of it? 

22 A Right. 

23 Q The next number as we go and move it to the left 

24 S-400 and S-400A. And also what's on tha moni tor, is that 

25 correct? 

is 
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1 A Yes. 

2 Q Does that appear to be all the same photograph and 

tt 3 negative? 

4 A Yes. 

5 Q Okay. And again has there been any break in the 

6 numbers that we've gone through and the direct sequence up until 

7 27 at this point? 

8 A No. 

9 Q Also you note on the top the Kodak Gold, and again it 

10 says 10 and it's a partial something there, is that correct? 

11 A Yes . 

12 Q Indicating there's been a break in the film? 

13 A 

14 

Right. 

Q Breaks in film such as this is often done by the 

15 processing person or the processing company, is that right? 

16 A Yes. 

17 Q It's not an unusual thing to have that done? 

18 A No. It's done after they're processed. 

19 Q That's something like a camera place 

20 A So they will fit into an envelope. 

21 Q Can we put up the adjoining one. Now we're going 

22 the bottom where it says 27 into 27A, is that correct? 

23 A Yes. 

24 Q Okay . And when they're pushed together the top 

from 

25 portion becomes Kodak Gold 100, 25095, which is consiste nt , is 
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1 that correct? 

2 A Yes. 

3 Q When they were apart one of the zeros was basically 

4 split? 

5 A 

6 

Right. 

Q When they're pushed together they're exactly put 

7 together in the same way so that it completes the zero, is that 

8 right? 

9 A Yes. 

10 Q If we can push that along just so we get to the next 

11 full frame. Right there. That would be S-402 that I'm showing 

12 you. S- 402A, and that's consistent with what is on that 

13 monitor, is that correct? 

14 A Yes. 

15 Q You can -- you can push it along. Now we're going 

16 into 28 to 28A, is that right? 

17 A 

18 

Uh-huh. 

Q I'm showing you S-401 and S-401A, which is a 

19 photograph. It depicts two bells on it, is that correct? 

20 A Yes. 

21 Q All three versions are consistent so we're looking at 

22 the same image? 

23 A Yes. 

24 Q Again, there's been no break in the negative numbers 

25 on the bottom, is that right? 
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1 A Correct. 

2 0 And we see the full code number on top, is that 

~ 3 correct? 

4 A Right. 

5 0 If you can push that to the left. I'm going to show 

6 you S-403, the small version, and S-403A, the larger version, 

7 and it is also what's on the monitor . Do they all seem to match 

8 up? 

9 A Yes. 

10 0 And we're looking at 29A going into frame 30, is that 

11 right? 

12 A Yes. 

13 0 And the same code number is on top, Kodak Gold 100, 

14 25095, is that correct? 

15 A Correct. 

16 0 As we slide it to the left we come to, I believe the 

17 last photograph. That's S-404 and S-404A, is that correct? 

18 A Yeah. 

19 0 Okay. And they show an image that are consistent with 

20 one another as to the two photographic versions and the one on 

21 the monitor? 

22 A Yes. 

23 0 And again we have no break in the numbers as we've 

24 been showing them up until this f rame 31, is t hat correct? 

25 A Yes . 
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0 Okay. And it ends up with a partial Kodak Gold on 

top, is that right? 

A Right. 

0 Does this appear to be consistent with one role of 

5 film? 

6 A Yes, it does. 

7 Q Mr. Morgan, you had indica ed earlier before we took a 

8 break that blue hue could be due to lack of ambient light, is 

9 that right? 

10 A Yes. 

11 0 As to the cause of the lack of ambient light you are 

12 not an expert as to that, is that right? 

13 A 

14 

15 A 

16 

I wasn't there. 

Q There are many causes for a blue hue, is that right? 

It's usually caused by a flash with lack of outer light. 

0 As to what causes lack of ambient light there are many 

17 

18 

19 

causes of that, is that right? 

A Yes. 

0 And you're not an expert to determine one from 

20 another, isn't that true? 

21 A I wouldn't be able to tell you the cause, no . 

22 O Now, if we could change this. I'm going to ask you to 

23 put up something. Is there a problem putting up what was termed 

24 your cropped version of 97 next t o a cropped v rsion of 122? 

25 A I'll be able to. I can take these off, right? 
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1 0 

2 

3 

4 A 

5 0 

6 side. 

7 
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Yes, you can. 

MR. KLEINER: What number is that? 

MR. SANTULLI: 197 and 122. It was up earlier. 

The T version? 97? 

Fine. And also next to 122, can you put them side by 

You can take your seat for a few moments. I have a 

8 few questions for you. In this case you indicated that you did 

9 do adjustments with at least one of the photographs, is that 

10 correct? You adjusted the brightness, the contrast, the darkness 

11 of one of the photographs? Not this one. I'm talking in 

12 general at this point. 

13 A 

14 

Of one, yeah. 

0 Now, out of how many of the scanned photographs did 

15 you do an adjustment? 

16 A 

17 

18 A 

19 

20 A 

21 

22 A 

23 

Just that one. 

0 How many total did you scan into the computer? 

Did I scan? 

0 Yeah. 

Twenty-five. 

0 Okay. And was that on one day or on several days? 

Several days. 

0 Can you tell us what days they were that you actually 

24 did the work? 

25 A Not without looking, no. 
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1 Q Not looking at what? 

2 THE COURT: He said without looking. 

3 A Not without looking at a record of it. 

4 Q Do you have a record of i t ? 

5 A No. 

6 Q So we don't even know when you did the scan work, 

7 that right? 

8 A 

9 

Well, it started in August of '86. 

Q But you didn't keep a specific record of what you 

10 scanned on what day? 

is 

11 A 

12 me. 

13 

Not at the beginning of my scanning. It was never asked of 

Q So you only did exactly what you were asked, is that 

14 right? 

15 A I assume the records were being kept from the other end. 

16 Q And you assumed, is that right? 

17 A I assumed. I assumed wrong. 

18 THE COURT: I see the jurors are awake. 

19 Q When you did the adjustment did you write that down in 

20 a report in any manner? 

21 A 

22 

I wasn't asked to make a report. 

Q Okay. When you made the adjustment it was on the one 

23 photograph that you showed us earlier, is that right? 

24 A Yes. 

25 Q Did you document that in any written way at all? 
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1 A No. But I saved the file. 

Q Well, did you make a report available to the State or 

to anyone regarding what you had done to manipulate that 

particular photograph? 

A I wasn't asked to. 

0 Did you write it down in any type of notebook or in 

7 handwritten note form as to what you did, when you did it as to 

8 specifically your adjustment as to that particular photograph? 

9 A 

10 

11 A 

12 

I didn't. But I could have. I wasn't asked to. 

Q You could have written it down but you did not? 

That's correct. 

0 Did you write a letter to either the defense or the 

13 State that that's what you had done is made an adjustment on one 

14 of the photographic negatives in this case? 

15 A 

16 

If I would have been asked to I would have. 

0 Well, let me ask you this question. You aluded to it 

17 earlier but I want to make it clear at this point. Any time 

18 is i t true that any time you produce a photograph, I'm not even 

19 talking about the computer versions but any photograph at all, 

20 that you're going to have a distortion of color f rom what you 

21 might see in true life? 

22 A Well, the negative very often doesn't give you what you 

23 would think to yoursel f is a true image of what you might see. 

24 O And why is that? 

25 A Well , there's a lot of reasons. Li ghting i• one. The 
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1 camera is another. The cameraman. There's a lot of reasons. 

2 The camera itself, the lens. 

~ 3 O If a person had an object like a cup of water and a 

4 photograph was taken, could that photograph make the object look 

5 light er or darker depending upon the ambient light that's around 

6 it? 

Sure. 7 A 

8 O Could the object look l i ghter or darker based upon 

9 whether a flash is used in making a photograph or a negative 

10 that's turned into a photograph of the object? 

11 A 

12 

Sure. 

0 What about -- so, so far ambient light and flash which 

13 would be a direct source of light could affect what colors or 

14 darkness and lightness you see in an object, is that correct? 

15 A Yes. 

16 

17 

18 

19 

20 

2 1 

22 

0 Would the direction of flash or direction of a direct 

source of light also be a factor that would cause something to 

look lighter or darker or change the colors from what one would 

perceive from looking at the object in real life as opposed to a 

negative or a photograph? 

A Yes. 

0 Why is that? 

23 A Well, let's say you're taking a shot into lights. If 

24 you're using a camera that's say automatic, th& ahutter i• go i ng 

25 to open a nd close much faster than it would if the light i s 
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1 behind you. 

2 

e 3 do? 

4 A 

5 

0 What does that mean? What does the shutter have to 

It's allows a lot less light i nto the film. 

0 So it's a function of the camera that could make a 

6 photograph, whether it be a negative version or the positive of 

7 the actual photograph itself, to ha e different shades of 

8 coloring and different contrasts of darkness and lightness, is 

9 that right? 

10 A Yeah. Not so much color but definitely dark and light. 

11 0 And would it be fair to say -- what other factors 

12 could affect what you see in either a negative or a positive 

13 which would be the photograph itself? 

14 A Well, as far as the print goes that's a whole different 

15 function. If it's processed on an automatic machine they have 

16 settings for a particular type of film and it's all automatic. 

17 Whether it's accurate or not, it may be or it may not be. The 

18 bottom line is it's set so that people will come back to them 

19 and get their film done again. 

20 0 But it doesn ' t necessarily portray the exact true 

21 color that would have been seen in real l ife nor would it 

22 exactly portray the exact contrast of lightness and darkness 

23 that one would see i n r eal life, is that correct? 

24 A 

25 

According to what somebody things is norma l. 

Q By somebody you're talking about the per•on working on 
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1 the processing of film? 

2 A 

3 

Any time you color correct you're subject to human error. 

Q Would it's be fair to say there could be large 

4 variabilities in one person doing t he film work as opposed to 

5 another person? 

6 A 

7 

8 A 

Yeah. 

Q What do you mean by that? 

It's not only that, but it's also the chemicals in the 

9 machine that's processing the film. 

10 Q Well, what is it about the chemicals that causes 

11 changability or nonuniformity in colors as what one would see in 

12 real life versus what one sees in photographs? 

13 A Fresh chemicals will give you more density on the film than 

14 old chemicals. 

15 Q Is that also true as to areas of darkness and 

16 lightness that one would see? 

17 A It affects all of it. 

18 Q And lightness and darkness? 

19 A Yeah . 

20 Q And again, the only true version would be what one 

21 would see with their eyes at the time when they're actually 

22 looking at the item, is that right? 

That's correct. 23 A 

24 Q So there's a degree of distortion whe n you look at the 

25 negative directly or the actual Polaroid or the actual - - or the 
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1 actual positive, which would be a print, from what you would see 

2 in real life? 

Yeah. 3 A 

4 Q And as we go down the processes that we've done here, 

5 would it be fair to say that there is a greater degree of 

6 distortion as you go from the negative scan into the monitor to 

7 the Cyclone printer and then to the bubble jet? 

8 A Yes. 

9 Q So you're going to get all different colors and all 

10 different contrasts based upon the equipment that's used, is 

11 that right? 

12 A Well, you're going to get versions of the same colors 

13 basically. It's not going to change from red to green. 

14 Q Well, will it change from red to fuchsia? 

15 A What you're referring to as fuchsia is sill simply a 

16 saturated red. 

17 Q Color is made up of magenta, red. But it's also a 

18 percentage of yellow and a percentage of black possibly. 

19 I'm going to get back to this. What do we call this? 

20 Do you have a version or a name or a file name for what's up 

21 here now? 

22 A 

23 

24 

25 name? 

It's on the top of the image. 

MR. SANTULLI: Actually I can't see it from here. 

THE COURT: The file name on top, Sergeant, what's the 



1 

2 A 

3 
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OFFICER: 097A. 

097A tells me it's been propped and it's from the dumpster. 

Q So this would be a version, a propped version from the 

4 dumpster, is that correct? 

5 A 

6 

Right. 

Q This would be a cropped version from 108 Gamewell 

7 Street? 

8 A 122. 

9 Q That would be from the bedroom of Audrey Robinson from 

10 what you've been told? 

11 A Yes. 

12 Q Now, you have no knowledge, no personal knowledge as 

13 to what either item is, is that correct? 

14 

15 

MR. KLEINER: Objection, your Honor. 

THE COURT: What do you mean by item? There's more 

16 than one item shown. 

17 Q I'm going to point to this item here. You have no 

18 personal knowledge as to what that item is, is that correct? 

19 A 

20 

I've only seen the pictures. 

Q You weren't there at the scene when this picture was 

21 being -- let me ask you this. There's s omething here that 

22 appears to be a line and then we have a crooked line here. Can 

23 you tell us what that is? 

24 A 

25 

Dust. 

THE COURT: It's what? 
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1 THE WITNESS: Dust from the scanning process. 

2 THE COURT: Dust from the scanning process? 

3 THE WITNESS: Yeah. 

4 0 Now, was the dust on the photograph or dust on your 

5 machi nery? 

6 A 

7 

Probably on the machinery. 

0 Was that machinery cleaned or is it maintained in 

8 certain ways? 

g A The tubes are cleaned everytime they're used but film, you 

10 create a lot of static with the film. Just carrying it from one 

11 spot to another you're likely to pick up some dust. What you 

12 see here that looks large is actually minute. 

13 0 Would it be fair to say, however, that this item 

14 that's in the center of the left part of the screen has a large 

15 degree of whitened areas in it? 

16 A Yes. 

17 0 Is that whitened area a process of your computer or 

18 machinery or is that something directly from the negative? 

19 A It's from the negative. This is the daylight shot. This 

20 is an indoor shot. 

21 0 You think this is an indoor shot? 

22 A This is an indoor slot. That's a daylight shot. 

23 0 Now, would it be fai r t o say that the same type of 

24 lightened versions that you see he re is not in the por tion 

25 that's on the right? 
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1 A Well, there's less light in this. 

2 Q Well, this appears to be substantially 

3 MR. KLEINER: I'm going to object at this point. The , 
4 image on the right has been utilized to do a split screen. So 

5 if he's going to ask this witness questions about this witness's 

6 opinion about whether there's whiteness or lightness to the shot 

7 on the left, you have to have the complete image because there's 

8 more to that image that's on the right. 

9 THE COURT: I'll allow the question. It's his 

10 question. 

11 Q Do you see the lightness or whiteness in this area? 

12 A Yes. 

13 Q Is that a product of what is seen from the negative or 

14 is that from something, a distortion from the equipment that you 

15 used? 

16 A From the negative. 

17 Q On the right hand side it appears to be darker and 

18 more red, is that correct? 

19 MR. KLEINER: I'm going to object to the form of the 

20 question, whether these items are inside out, right side up, 

21 there's no testimony on this. This is not the complete image. 

22 THE COURT: He's just talking about the items. 

23 Q Actually, as to what you see, is there areas of 

24 whi teness that you see here? 

25 A No. 
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1 Q Now, do you have personal knowledge as to whether this 

2 was a long-sleeve shirt versus a short-sleeve shirt? 

3 A Yes. 

4 Q You have personal knowledge as to what they are? 

5 MR. KLEINER: Objection. The question was did he have 

6 knowledge. Now he changed it. 

7 THE COURT: He's allowed t o change it. 

8 MR. SANTULLI: I said personal knowledge. 

9 Q Do you have personal knowledge as to whether there is 

10 a long-sleeve shirt and this is a short-sleeve shirt? 

11 

12 A 

13 

14 A 

15 

THE COURT: There's two questions. 

I scanned pictures of them. 

Q It's a yes or no question. 

I said yes. 

Q You have a personal knowledge as to what this is by 

16 being there and seeing the actual item? 

17 A No. But I've scanned pictures of the shirt so I know that 

18 it's a short-sleeve shirt. 

19 

20 A 

21 

Q Where do you see a short-sleeve shirt? 

I don't see it here. 

Q You've seen another photograph that appears to be a 

22 short-sleeve shirt, is that right? 

23 A 

24 

The shirt that' s i n evidence . 

Q But you don't have personal knowledge that that's t he 

25 same shirt of this one or that one, isn't that right? 
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1 A No. 

2 Q Can you put up - - I believe it was called 122T with 

3 the cassettes T and 242T. 

4 A Okay. I got to take these down . 

5 Q Okay. Can you put them side by side. Stand so the 

6 jury can see. Is it your understanding that this was a part of 

7 122? 

8 A Yes. 

9 Q This would be part of the rollover shot? 

10 A Yes. 

11 Q Would it also be fair to say the two on the right are 

12 consistent with from the photographs from the wooded area? 

13 A Yes. 

14 Q So that at least we know that the settings are 

15 different, that these two belong to the same scene of the wooded 

16 area and this is from 108 Gamewell Street, is that right? 

17 A Yes. 

18 Q Now, can you expl ain to us whether the photograph or 

19 the negatives that produced this were adjusted for light or 

20 contrast as to these particular photographs? 

21 A No. 

22 Q And would it be fair to say are there settings that 

23 you would have to util i ze in order to bring up these images in 

24 this manner as to changing the col or s a t all OL· llghtneihi a nd 

25 darkness or contrast or anything of that nature? 
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1 A Yeah. I would have to change settings. 

2 Q Now, did you do that in this case? 

3 A 

4 

No. 

Q So, would these be, in ef f ect, nonadjusted and 

5 directly from the negative? 

6 A Yes. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q Now, did you print out versions of these using the 

Cyclone and also the bubble jet printer? 

A Yes. 

Q Would it be fair to say that the degrees of color, the 

intensity of color and the lightness or darkness of each of the 

images is changeable once you go from the monitor to the Cyclone 

to the bubble jet? 

A Yes. 

Q so that would it be fair to say that one could not 

compare the Cyclone with the bubble jet? 

A Not for accuracy of colors. Purely for illustration. 

Q And this particular case -- in this particular case 

there's been no changing in contrast, is that right? 

A That's correct. 

Q So the darkness or lightness t hat we see in these 

22 images are something that came from the negative itself, is that 

23 right? 

24 A Right. 

25 Q Now, whether the negative was accurate as to what 
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1 would be true to life, what you would see in person, that's a 

2 whole different question, isn't that right? 

3 A 

4 

Probably. 

Q So that before we even get to this stage, when the 

5 negative is produced questions or factors of lighting, whether 

6 flash is used, direction of flash, Aperture setting of the 

7 photographs, the chemicals or the processing that's used, all 

8 that could affect what is seen up until you get to the negative 

9 stage, isn't that right? 

10 A Yes. 

11 Q So that the only true way of making differentiation is 

12 to look at it in true light, is that correct? 

13 A That's correct. 

14 Q You can take this down. I'm going to ask you to put 

15 up 

16 A All three? 

17 Q Yes. I have it as file H212A, rollover crime scene, 

18 wooded area. Do you know what that is? 

19 This is different from what we just showed, is that 

20 correct? 

21 A Yes. 

22 Q You had three up at one time. I'd like to put the 

23 same three up. 

24 A 

25 

You want the wooded area? 

Q Number three that you used t oday. One of them was --
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1 well, okay. 

2 Is there another version of this one? There were two 

~ 3 anqles, isn't that correct, that you scanned in? 

4 A 

5 

Yes. I'll see if I have that . I don't have it here. 

MR. KLEINER: It's on the Cyclone here. It's also on 

6 the co. 

7 A 

8 

You can take it from the CD if you want it. 

0 Okay. What I want is, what I believe you had up this 

9 morninq or earlier was the propped version of the rollover, the 

10 9-7-89 shot. That's what I'd like you to have up there riqht 

11 now. 

12 A 

13 

14 A 

15 

These are the three that were just up. 

0 I just need one from the wooded area. Either one. 

Okay. 

0 can they be side by side? Okay. We'll leave it the 

16 way it is. We can leave it the way they are. Would this be 

17 obviously three different versions of three different scenes, is 

18 that correct? 

19 A Yes. 

20 0 Now, you scan all these in. This would be from 122, 

21 the roll-over shot, is that riqht? 

22 A That's correct. 

23 0 This would have no color correction, no adjustment as 

24 to briqhtness or darkness, is that correct? 

25 A Riqht. 
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1 Q That would be the same for the other two that are on 

2 the monitor? 

3 A Yes. 

4 Q Would it be fair to say that this item was taken from 

5 the crime scene in the bedroom of Audrey Robinson as far as you 

6 know? 

7 MR. KLEINER: Objection, your Honor. 

8 THE COURT: I'll allow it. 

9 MR. KLEINER: You're asking this witness to answer 

10 questions. 

11 THE COURT: He testified it's a rollover. That's more 

12 detailed than what he just asked. 

13 Q So this would be the rollover shot, portion of the 

14 cropped version? 

15 A 

16 

Correct. 

Q It has a certain degree of lightness and darkness in 

17 it, is that right? Whatever it is, it has a degree of lightness 

18 and darkness? 

19 A 

20 

Right. 

Q Is that something that is directly from the negative 

21 or is that something as a result from either the computer 

22 equipment or the scanning process? 

23 A 

24 

From the negative. 

Q Now, the next one over to the right, t hat is also f r om 

25 the crime scene as well, is that correct? 
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1 A Yes. 

2 Q Okay. And the photograph I believe that you looked at 

~ 3 had a date on it an on the back of 9-7, 1989 is that correct? 

4 A 

5 

Right. 

Q Well, let me show you S-377. Does that appear to be 

6 the photograph that you actually took the prop from? 

7 A 

8 

9 A 

10 

Yeah. 

Q What date was that photograph taken? 

I believe this was from the 7th. 

Q Okay. Whatever degree of lightness or darkness that 

11 is in the photograph, is that intrinsic to the negative that you 

12 scanned in or did you do anything with the computer or the 

13 scanning process to alter the color? 

14 A 

15 

No settings were changed. 

Q Now, when we get to the bottom image that's from the 

16 wooded area, is that right? 

17 

18 

19 

20 

21 

22 

A Yes. 

Q That has 

is that correct? 

A Yes. 

Q Whatever 

this photograph or 

some degr ee of lightness and darkness in it, 

degree of lightness and darkness that is in 

this negative that's been scanned into the 

23 computer, that's intri ns ic to the negative and not something you 

24 manipulated either by scanning it i nto the computer or putting 

25 it into the monitor, is that right? 
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A Right. 

Q You can take this down. What I'm going to ask you to 

do is just put up -- I don't need to see it now. I don't know 

if it's going to take time to do. Earlier, I believe in the 

5 beginning you put up a shot of number 223, the close-up of the 

6 hallway. Remember that? 

Yeah. 7 A 

8 Q You can leave it alone. I'll have you go back to the 

9 stand. 

10 I believe, Mr. Morgan, you were shown D-528. Do you 

11 remember seeing this? 

12 A Yes. 

13 Q Okay. Would this be an output from a bubble jet? 

14 A Yes. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Now, would it be fair to say this would be the least 

accurate version as the colors, lightness and darkness, from 

what we've seen here today? 

A Yes. 

Q Would it be fair to say that the bubble jet in being 

different from the Cyclone is not a continuous tone, is that 

right? 

A That's stochastic method. 

Q Is that where you have the different dots? 

24 A 

25 

Yea. 

Q Would it be fair to say that the colors in this 
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particular photograph and the lightness and darkness ranges are 

2 completely off kilter from what one would see in real life? 

3 A 

4 

Well, the colors are more saturated. 

Q Well, would it be fair to say what I'm pointing to 

5 here, this reddish area, is more of a fuchsia or hot pink color 

6 than actually red? 

7 A Well, I don't like to use names f or colors because it 

8 always gets you in trouble. It's a more saturated red. The 

9 yellow is more saturated. Black is blacker. Everything is more 

10 saturated. 

11 Q Would it be fair to say that the color here is not the 

12 color of blood in real life? 

13 A Yes. 

14 Q Okay. And, in fact, this has a luminescent quality 

15 about it, isn't that true? 

16 A Luminescent? It's a very saturated red. It has a lot of 

17 magenta in it. 

18 Q Would you describe that color as fuchsia or not? 

19 A I don't use names for colors. We don't use names for 

20 colors. We use numbers. 

21 Q What number would you call that? 

22 A I don't know. If I look in my pantone matching system I'll 

23 tell you. We just don't use names. Everyone things of fuchsia 

24 as a different thing. 

25 Q You can't characterize what that color is? 
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A Magenta. That's what I would call it. 

2 Q The area, would it be fair to say all the dark areas 

3 are much darker than what one would see in real life? 

4 A Yes. 

5 

6 

Q I believe Mr. Kleiner had shown you D-519. 

recall seeing this? 

7 A Yes. 

Do you 

8 Q Okay. You were shown photographs as to where this 

9 came from, is that correct? 

10 A Yes. 

11 

12 

Q Would it be fair to say that you're not sure what 

photograph this actually came from? 

13 A I'm pretty sure. But there are two photos that are almost 

14 alike but I'm pretty sure by the angle of the item in the middle 

15 that I have the correct one. 

16 Q Well, from your earlier testimony, isn't it fair that 

17 you gave two different identification numbers initially as to 

18 where this originally came from? 

19 A Well, that's true, but I can't closely inspect the 

20 photograph. 

21 Q Okay. So later when you more closely inspected it, 

22 you changed which photograph you believed it came from? 

23 A Yes. Still the same item. 

24 Q Regardless of whers it c~ms from, would it ba f~!r tc 

25 say this in no way has true color as to what one would see in 
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1 real life? 

2 A I wouldn't say in no way. You have more saturated 

3 

4 

versions of the same colors. 

Q Would it be fair to say the darkers are darker? 

5 A Yes. 

6 Q would it be fair to say the color of blood is 

7 distorted in this particular photogra h? 

8 A Yes. 

Q This is D-525. Can you see it from the angle that I'm 9 

10 

11 

showing it? 

A Yes. 

12 Q Do you recall Mr. Kleiner showed you this, is that 

13 right. Do you recall seeing that earlier? 

14 A Yes. 

15 

16 A 

17 

Q Are these Cyclone or are these bubble jet? 

Those are Cyclone. 

Q Cyclone is supposed to be a more true version than the 

18 bubble jet, is that right? 

19 

20 

A Yes. 

Q Would it be fair to say that this portion here that 

21 seems to be cut off, was that done for a specific reason or what 

22 is the -- where is the rest of this particular item? 

23 A I have no idea. 

24 Q Do you recall if this had been one piece to begin with? 

25 A Well, it doesn ' t come out of the printer like that. I 
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1 assume it's been cut off. 

2 

3 A 

4 

5 A 

6 

7 A 

8 

Q Do you know who cut that off? 

No. 

Q When did you last see it in the last few days? 

Today. 

Q Okay. It was cut off in this manner earlier today? 

When I first saw it, yeah. 

MR. KLEINER: Objection. Objection, your Honor. 

9 We've moved back and forth between two proceedings. I can 

10 stipulate that end is ripped and I cut that end off because it's 

11 ripped at the end. I'll certainly take ownership for that. 

12 Q So there is a portion in the corner that's not here 

13 that would normally beer here, is that right? 

14 A 

15 

Yes. 

Q Now, what is on this board, it says 108 Gamewell and 

16 dumpster, is that correct? 

Yes. 17 A 

18 Q Would it be fair to say that this item, D-500 and 

19 D-502, are two shots from the dumpster? 

20 A Yes. 

21 

22 

Q Would it be fair to say that the middle version, which 

is D-501, is part of the rollover shot? 

23 A Yes. 

24 Q Now, would it also be fa i r to say that the colors in 

25 each of these are not close to what one would see in true life? 
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1 A I would say that all three of them are very close to the 

2 photographs. 

Q so you're representing that this color here appears to 

be close to what blood looks like, is t hat correct? 

A It ' s very close to the photograph. It's what the camera 

came up with. 

Q And this one, which is D-503, you're claiming is 

similar to what blood would look like in real life? 

MR. KLEINER: Objection. That's not what the witness 

10 said. He's referring to a photograph. 

11 

12 it. 

13 Q 

THE COURT: He's referring to another one. I'll allow 

Yes or no, sir? 

14 

15 

16 

A It's close to the photograph. 

Q Okay. And what about the center one, is that close 

the photograph? 

17 A 

18 

19 A 

20 

Yes. 

Q Is it close to what blood looks like in true life? 

Not in my opinion. 

Q Now, this would be the better of the two versions and 

21 using the Cyclone printer as opposed to the bubble jet, isn't 

22 that right? 

23 A This is the best there is fo r color printing . 

24 Q And again would it be fai r to say regions of darkness 

25 or lightness would be distorted from what we'd see here a s 



Morgan - cross - Santulli 

1 opposed to what one would see in real life situations? 

2 A 

3 

I suppose, yeah. 

Q Now, would it be fair to say that you have the two 

4 dumpster shots flanking the area of the rollover shot, is that 

5 correct? 

6 A Yes. 

7 Q This lightened version here, was that something the 

8 Cyclone printer did or is that something from where the negative 

9 picked it up from? 

10 A From the negative. 

11 Q The lightened version over here, is that something 

12 from the negative or from the printer? 

13 A From the negative. 

14 Q And again, in this area here where it appears to be --

15 is that a magenta color? 

16 A 

17 

That's how a printer makes red. It's with magenta. 

Q And this particular item here, would that be the color 

18 from the negative or from the process that you used from the 

19 Cyclone printer? 

20 A 

21 

22 

From the negative. 

Q And let me take that down. 

By way of comparison I'm going to show you D-520. Do 

23 you recall seeing that? 

24 A 

25 

Pardon me? 

Q Have you seen this before? 



Morgan - cross - Santulli 

1 A Yes. 

2 Q You saw it earlier today? 

3 A Yes. 

4 

5 A 

6 

Q This would be part of the bubble jet processing? 

That's a bubble jet. 

Q And again would this colorization be from the negative 

7 or from your process? 

8 A Well, it's -- that was first created by a Cyclone and then 

9 the bubble jet. It's a color copy of the bubble jet. 

10 Q Does the method that you use, you have to have a 

11 Cyclone first and then it goes into the bubble jet format? 

12 A 

13 

The bubble jet is a large format copy machine. 

Q You would do a Cyclone first and then enlarge it in a 

14 bubble jet procedure? 

15 A 

16 

Yes. This is more saturated than a Cyclone. 

Q Would it be true to say this is not what the true 

17 color of blood looks like? 

18 A Yes. 

19 Q D-521, were you shown this? 

20 A Yes. 

21 Q And you saw this earlier today, i s that right? 

22 A Yes. 

23 Q These lines here, these z igzags, c an you tell us what 

24 they are? 

25 A Dust. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Morgan - cross - Santulli 

Q And would it be fair to say the machine wasn't wiped 

off, obviously, for dust when these were made? 

A It was wiped off every time we scan. 

Q However, this would be a fl aw in what the bubble jet 

would show, isn't that correct? 

MR. KLEINER: Objection to the form of the question. 

A It's a piece of dust in a very enlarged size. It's 

probably a tiny little speck on the actual film negative. 

Q This would be a different version of the dumpster 

area, is that correct? 

11 A Yes. 

12 

13 

14 

15 

16 

17 

18 

19 

Q As to the contrast between this colorized area and 

this lightened area, is that a function of what was scanned from 

the negative or is that a function as to your process of turning 

this into a bubble jet image? 

A That's 

Q I'll withdraw the question. Is the lightened area 

that I'm pointing to, is that something that was directly from 

the negative? 

20 A Ultimately the lights and the darks come from the computer, 

21 but this is the most saturated version of the prints that we 

22 have. So the lights are going to be lighter and the darks are 

23 going to be darker. 

24 Q But this lightened area here, is that something 

25 directly a t least initially from the negative or has it become 



Morgan - cross - Santulli 

1 enlightened because of anything that you did with the processing 

2 of turning it into a bubble jet printer? 

3 A 

4 

It's not through anything that I did intentionally. 

0 Well, did you do anything unintentionally to cause it 

5 to be different from what the negative would show? 

6 A The only thing I did intentionally was use the bubble jet 

7 machine to make a larger print. 

8 Q I guess what I'm asking, is the lightened areas -- ls 

9 the lightened area from the negative or ls it from the bubble 

10 jet process? 

11 A 

12 

Ultimately it's from the negative. 

Q And would it be fair to say that the coloration ls not 

13 exactly what one would see in real life? 

14 A 

15 

Yes. 

Q I think this ls a different version of what we've 

16 seen. All right. D-518. Do you recall seeing this? 

17 A 

18 

19 jet? 

20 A 

2 1 

22 A 

23 

Yes. 

Q Okay. And again, this would be a Cyclone or a bubble 

That's the bubble jet. 

0 As a bubble jet this would be the least accurate? 

Yes. 

Q And the colors and the contrasts, the lightness and 

24 darkness would be the least accura t e of all the ver sions that 

25 you've shown us, ls that correct? 



Morgan - cross - Santulli 

1 A Yes. 

2 0 D-524. These are different versions that you were 

3 shown earlier, is that correct? 

4 A Yes. 

Q Now, I don't know if you can see it from your angle. 5 

6 If you wish to come a little closer. 

7 A 

8 

I can see them. 

Q The version in the middle here, which is D-504, is 

9 part of the rollover shot, is that right? 

10 A Yes. 

11 Q Now, the area that this portrays, is this in a Cyclone 

12 or bubble jet? 

13 A Cyclone. 

14 0 Would it be fair to say this is different than other 

15 versions of the Cyclone you've shown us here today? 

16 A Well, I'm zoomed in. So it's different. 

17 Q By zooming in does it's change the colors and the 

18 contrasts? 

19 

20 

21 

A It changes the resolution which would change the color and 

the contrast. 

0 So, depending upon which version you look at it might 

22 be darker or lighter, is that correct? 

23 A Depending on how zoomed in I am. It depends whether I'm 

24 printing with full rasclution. At that zoom laval I'm s ure I 

25 was not pr i nting at full resolution. 



2 A 

3 

Morgan - cross - Santulli 

Q By doing that, that distorts colors you would see? 

Yes. Because the rip has less information to work with. 

Q And also it would distort the contrast, the lightness 

4 and the darkness, isn't that right? 

5 A Yes. 

6 0 Now, the smaller version, this is still of -- this is 

7 D-507, but this is the same roll-over hot, a smaller version of 

8 it, is that right? 

9 A Yeah. That was printed because it requires -- there was 

10 more information for the rip to print with at a smaller size. 

11 Q There's a line here that looks like roughly in the 

12 shape of an L and a line here that looks like a hook. 

13 A 

14 

Probably dust. That's normal. 

Q That would be an artifact in your process as to what 

15 we have here, is that right? 

16 A Yeah. In the commercial world that would be edited out of 

17 the photograph. 

18 0 How would you edit it out? 

19 A Through a process of copying an area next to it into the 

20 area where the dust is. I can make that so you'd never know it 

21 was there. 

22 Q You can do that, you can actually do that to any of 

23 the photographs that a r e scanned? 

24 A Yea. I can get rid of that piece of dust in about thirty 

25 seconds. 



Morgan - cross - Santulli 

Q Now, when we had originally had up on the monitor the 

different versions of the crime scene area and also the wooded 

area that compared regions here and here, remember we just had 

that up on the monitor? 

5 A 

6 

Yes. 

Q When we looked at the contrast levels from the 

7 different images that were on the monitor were completely 

8 different than what you see here, is that correct? 

9 A Yes. 

10 Q Okay . And would it be fair to say that the two images 

11 that were on the monitor, the one showing the rollover shot 

12 which would be photograph 122 and the one showing the shot from 

13 9-7-89, they were substantially similar as opposed to how they 

14 appeared to be in the Cyclone shots that we have here? 

15 MR. KLEINER: I'm going to object to the form of the 

16 question. 

17 THE COURT: I'll allow it. 

18 A That Cyclone na rrows from the 4000 scan. The image that 

19 was on the screen is from the higher resolution scan that we did 

20 in '97. 

21 Q Okay. So that if it was on a monitor it was a more 

22 accurate version of what was on the negative, is that correct? 

23 A 

24 

More information, correct. 

Q What is on this particular board is s ubstantially more 

25 inaccurate, is that correct? 



2 

3 

4 

Morgan - cross 

A Well, it's at less resolution, yeah. 

O And the colors and the contrasts are different and 

substantially different than what we saw on the monitor, isn't 

that right? 

5 A 

6 

If you're talking about the picture in the middle, yes. 

Q Because when we saw it on the monitor, the pictures in 

7 the middle were much lighter! is that correct? 

8 A 

9 

Yeah. 

Q The much lighter version on the monitor came directly 

10 

11 

12 

13 

14 

15 

16 

17 

from the negative which is a better source than what the Cyclone 

could do, is that right? 

A Correct. 

O When you printed out your Cyclones, are they meant to 

be uniform and consistent when you print out the different 

images from what you see on the monitor? 

A Are they meant to be different? 

O Are they meant to be uniform and not different? 

18 A Reasonably so but there's still some differences. It's a 

19 toner printer and it's affected by heat and humidity and also 

20 moisture in the paper. 

21 O So, would it be fair to say you can't even insure 

22 uniformity from one Cyclone print to another Cyclone print even 

23 if it's of the same negative? 

24 A Nobody can. 

25 Q In this case can you put up -- the image is there . Is 



Morgan - cross - Santulli 

that the full version of that? Can you make that larger? 

2 A 

3 

That's the full shot. 

Q Is that a version of S-388? If you want to take a 

4 look at this I'll hand it up to you. 

5 A Yes. 

6 Q Did you, in fact, printout Cyclone versions of this? 

7 A I don't know if I printed a Cyclone of the full shots. I 

8 know I printed one of the -- a zoomed in shot. 

9 Q I'm going to show you D-221. Have you seen this 

10 before? 

11 A Yes. 

12 Q Okay. 

13 Again, this shows a portion of the roll-over shot, is 

14 that correct? 

15 A Yes. 

16 Q Is this a Cyclone or is this a bubble jet version? 

17 A That's a Cyclone. 

18 Q Now, you had just shown us some other Cyclone 

19 versions, is that correct, on one of these boards here? 

20 A Yes. 

21 Q Mr. Morgan, I don't know if you have to come closer to 

22 see this. This is a Cyclone version, is that correct? 

23 A Yes. 

24 Q And there is a Cyclone vers ion? 

25 A Yes. 



Morgan - cross - Santulli 

O And these came directly from the negative, is that 

2 right? 

3 A 

4 

Correct. 

0 Now, the negative would look differently on the screen 

5 than it would as an output from the Cyclone printer, isn't that 

6 correct? 

7 A Yes. 

8 

9 A 

10 

0 The monitor would be a more accurate representation? 

Monitor is more accurate. 

0 And the monitor, as long as it's -- even though it's 

11 more accurate, is not necessarily as accurate as what the eye 

12 would see in real life, is that correct? 

13 A It's pretty accurate. 

14 0 But it's not as accurate as one would see --

15 A Not as accurate as the eye. 

16 0 These are two different versions of the Cyclone, is 

17 that right? 

It's the same image, just a different sizes. 18 A 

19 0 The colorization in this, whether it's lightness or 

20 darkness or magenta, et cetera, would be directly from the 

21 computer to the Cyclone printer, is that r ght? 

22 A Yeah. That's a very small part of the negative so it's 

23 dealing with a small amount of i nformation f rom the computer. 

24 0 Now, D-221 is also a Cyc l one print? 

25 A Yes. 



Morgan - cross - Santulli 

Q So that these, all three of these, the two in the 

2 center here and D-221, were made with the same process, is that 

e 3 right? 

4 A Yes. 

5 0 Yet, the lightness and darkness is completely 

6 different from one version to the next, isn't that right? 

7 A In that particular case. 

8 0 Well, would it be fair to say there's a wide 

9 variability in lightness and darkness even though you're using 

10 the same Cyclone printing technology and you're looking at 

11 substantially the same shot? 

12 A I'm sending a lot less computer information to the printer 

13 on the zoomed in shot. 

14 0 No matter how you do it, no matter what information 

15 you give, there is a large variability from Cyclone shot to 

16 Cyclone shot, isn't that true? 

17 A Yes. If I printed the one that's up here at higher 

18 resolution I'd get a much better result. 

19 0 But you didn't do that, did you? 

20 A I wasn't asked to. 

21 THE COURT: How much longer are you going to be? 

22 MR. SANTULLI: Two minutes. 

23 0 I'm going to s how you what's been marked D-514 and 

24 D-515. Do you see that? 

25 A Yes . 
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3 
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Q Would it be fair to say that these came from the same 

negative? 

A Yes. 

Q That these are slightly diffe rent versions as to level 

5 of zooming in from each other, there is a difference between 

6 what was zoomed in and zoomed out, is that correct? 

7 A Yes. 

8 

9 

Q However, they show substantially at least by the 

portion that's shown of the same area of the negative, is that 

10 correct? You can see the same area of negative in both even 

11 though one is more zoomed i n than the other? 

12 A 

13 

Yes. 

Q And would it be fair to say that the colors that you 

14 

15 

16 

17 

18 

19 

see here are fairly consistent from one version to the other? 

A Yes. Because I'm sending a large amount of information in 

both cases. 

Q And depending upon what you choose to send as to 

information will depend upon the degree of coloring and the 

lightness and darkness? 

20 A Depends on how zoomed in I am. 

21 Q Finally, let me show you what's be en marked D-514, I 

22 believe. Is the marking that I have. Is this a similar area of 

23 what I just showed you? 

24 A 

25 

Yea. 

Q And this would be a different ve rsion? Again it ' • a 



Morgan - cross - Santulli 

zoomed in version of that same area of the hallway that we have 

2 up on the screen there, is that right? 

3 A 

4 

Right. 

Q And all three of these are di f ferent versions of the 

5 exact same negative, the same photograph, is that right? 

6 A Yes. 

7 Q can you step down for a moment. All three of these 

8 versions were produced from the exact same procedure of going 

9 from the computer which scanned the negative, which takes the 

10 information in, and then is put through a Cyclone process so 

11 that you get an output, is that correct? 

12 A Yes. 

13 

14 A 

15 

Q So all three were done with the same type of process? 

Right. 

Q But would it be fair to say even though these show the 

16 same areas, that the colors of the board around the wood here, 

17 the molding, is different from this photograph to this 

18 photograph to this photograph? 

19 A 

20 

21 

Slightly. 

Q Well, it ' s a completely different shade, i sn't it? 

MR. KLEINER: I'm going to object for the record 

22 because there's two shots in this case, one from 220 and one 

23 from 223, and there's als o, I believe , one more so there's no 

24 establishing that these are from thu actual same photograph. 

25 THE COURT: I'll allow it. 



Morgan - cross - Santulli 

Q And would it be fair to say that not only is the 

2 molding color different from photograph to photograph, the 

~ 3 actual background of the board is different from photograph to 

4 photograph? 

5 A Ther e's a slight variation in shade. 

6 Q Would it be fair to say when you look at very closely 

7 whatever this is, this piece of cloth, t his bedspread or 

8 whatever that you want to call it, that there are different 

9 colors of it? Here it appears to be of a blue hue and here it 

10 appears to be purple? 

11 A Purple? Well the blue is more saturated in this one. 

12 That's for sure. 

13 Q There are two different shades, aren't they? 

Yeah. 14 A 

15 Q And these were all created by the same process, the 

16 Cyclone process? 

Right. 17 A 

18 Q And they all came out in a nonuniform manner, is that 

19 correct? 

20 A They might have been printed on different printers. That's 

21 the only difference. 

22 Q Do we know which printers they were printed out on? 

23 A I know the two print ers they were printed on, yeah. 

24 0 Now, if you use different printers you might get 

25 different r esults, is that right? 



A It's possible. 

2 Q can you tell us whether all the Cyclone photographs or 

~ 3 images that you've shown us came from one printer or two 

different printers? 

A They're all printed on a total of three printers. 

Q And each one could be different as to what the output 

would show us, isn't that right? 

A It's possible. 

Q Well, here we know that it happened don't we because 

10 the colors in one image is not the same as the color in the 

11 other, isn't that right? 

12 MR. KLEINER: Objection. Mischaracterization of the 

13 testimony. Asked and answered. 

14 THE COURT: I'll allow it. 

15 Q Isn't that right, sir? They're different? 

16 A 

17 

18 A 

19 

Yeah. 

Q And they use the same process on them? 

Sure. 

Q And the outcome from all your processing created 

20 different images even though the same process is used? 

21 A Well, the same negative in a photograph will come out 

22 different each time too. 

23 MR. SANTULLI: Thank you. No further questions. 

24 MR. KLEINER: I just have a few. 

25 REDIRECT EXAMINATION BY MR. KLEINER: 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q Mr. Morgan, the last thing you said, the Prosecutor 

asked you questions about once something comes from the computer 

monitor and it's ultimately put on the bubble jet and the 

Cyclone, the last thing you said was s omething about photography 

and taking of a negative and producing it in photography, that 

that can change from development to development. What did you 

mean by that? 

A Well, developing is a process of -- it's a chemical 

process. If I have fresh chemicals in my machine or I have 

chemicals that have been in there for a week, I'm going to get a 

different result at the beginning of the week than I get at the 

end of the week. 

Q Give me an example. 287 and 287A, Mr. Morgan, you had 

14 at various times today identified various Cyclones of blowups of 

15 a particular area -- so I don't have you say what it is, Mr. 

16 Morgan, this area here. I'm going to ask you if you could look 

17 

18 

19 

20 

21 

22 

23 

24 

25 

at the smaller version , 287, of this area right here, this item, 

and I'm going to ask if you can compare the darkness or 

lightness of what's in the smaller photograph to the darkness or 

lightness of what's in the blowup of the actual item. 

A It's very dark. 

Q And now take a look at the blowup. Is the blowup 

version from a negative development process l ighter, darker, the 

same as what's in the smaller photograph? 

A I would say it's about the same. 



Q Okay. We're referring to this area right here, this 

2 item? 

3 A Yes. 

4 Q And the same item you identified earlier today here? 

5 A Yes . 

6 

7 same. 

8 A 

9 

THE COURT; I thought you said they were about the 

Those two images are about the same, yeah. 

Q And in the development process as to whether things 

10 are going to stay the same or are going to vary, how does that 

11 generally occur? 

12 A over a period of time. The chemicals are changed on a 

13 regular basis. 

14 Q When Mr. Santulli asked some questions about 

15 somebody's actual eye view without taking a photograph versus 

16 the computer monitor or versus an actual photograph, does the 

17 person who is actually seeing it have a better view than the 

18 actual photograph itself that we have in court? 

19 A Yes. 

20 Q That would also be true for a computer monitor or 

21 anything else? 

22 A Of course. 

23 Q Mr. Morgan, a l so, the prosecution s howed you up a 

24 shot of the dumpster. I'm not going to ask you t o put it back 

25 up. I'll use the phot ography. 



2 

3 

4 

Morgan - redirect - Kleiner 

MR. KLEINER: This was 533A, your Honor. 

Q Mr. Morgan, remember from questions from the 

Prosecutor, you did a split screen of these two images, do you 

recall that? 

5 A Yes. 

6 0 This would have been the '97 scan? 

7 A Yes. 

8 Q Now, the prosecution asked you a question about the 

9 lightness of this area here, whether it's white or light. Do 

10 you recall that? 

11 A Yes. 

12 0 And you identified that on the computer? 

13 A Yes. 

14 0 Now, this image that is now here, is there an area 

15 right here which also has a lightness or a whiteness? 

16 A Yes. 

0 This is from the crime scene? 17 

18 

19 

20 

A Yes, it is. 

Q Mr. Morgan, you can't tell whether it's inside out or 

right side up, this item? 

21 A 

22 

No, I can't. 

O This item being the questions regarding whiteness or 

23 lightness, this was the item you were being asked questions 

24 about? 

25 A Yes. 



Morgan - recross - Santulli 

MR. KLEINER: Thank you, Judge no further questions. 

2 MR. SANTULLI: Just two or three or four questions. 

3 THE COURT: Just what Mr. Kleiner covered. 

4 RECROSS EXAMINATION BY MR. SANTULLI: 

5 Q What you put on the scanner and what you made into 

6 Cyclone and bubble jet printers were something that you didn't 

7 do on your own, but someone instructed you what to do, is that 

8 correct? 

9 MR. KLEINER: Objection to the form of the question. 

10 Q As to what you actually scanned into the computer and 

11 actually as to what output you produced as to the Cyclone and 

12 the bubble jet, did you do that on your own or did somebody 

13 instruct you as to which ones and how to do them? 

14 A 

15 

I was instructed. 

MR. KLEINER: Objection. 

16 THE COURT: I'll allow the question. He's answered 

17 anyway. 

18 Q And as to the different adjustments that were made to 

19 the one photograph, was that something you did on your own or 

20 were you instructed to do that? 

21 

22 

23 

24 

25 

MR. KLEINER: Objection. That's not an area covered 

on redirect. 

Q As to the photographs or the images Mr. Kleiner just 

showed you, each of the ones he just showed you just now, were 

those things that you did on your own or we re you instructed t o 



do them? 

2 MR. KLEINER: Objection to the form of the question. 

~ 3 I don't know what he's talking about. 

4 THE COURT: The Cyclone prints he was just shown by 

5 you, Mr. Kleiner. 

6 Q Were those specific ones something you did on your own 

7 or were you instructed to do those? 

8 A I was instructed. 

9 Q Would it be fair to say you didn't do anything other 

10 than what you were instructed to do? 

11 MR. KLEINER: Objection to the form of the question. 

12 THE COURT: I'll allow it. 

13 MR. KLEINER: You want to get into experts as well, 

14 that's what this question is going to open the door for. 

15 THE COURT: I'll allow it. 

16 Q Is that right? 

17 A Ask me that again? 

18 Q You just basically did in this case specifically what 

19 you were instructed to do, is that right? 

20 A Yes. 

21 MR. SANTULLI: I have no further questions. 

22 REDIRECT EXAMINATION BY MR. KLEINER: 

23 Q Mr. Morgan, during times Cyclones would be made or 

images would be placed on the computer , did that work take 
_, __ _ 
~.&.U'- 'llliill 24 

25 and have inte raction with the expert, Dr. Peter DeForest? 



Morgan - recross 

MR. SANTULLI: Objection. 

2 THE COURT: I'll allow it. 

3 A Yes. 

4 0 And did he see many of these i mages? 

5 A Yeah . 

6 0 Did he even see these images on the computer at Big 

7 Apple Sign Company? 

8 A Yes. We worked together a couple of times. 

9 0 Dr. Peter DeForest? 

10 A Yes. 

11 MR. KLEINER: No further questions. 

12 RECROSS EXAMINATION BY MR. SANTULLI: 

13 0 And he was a consultant in this case, is that right? 

14 To your knowledge he was a consultant in this case? 

15 A I don't know. 

16 0 

17 A Yes. 

18 

19 

20 

21 

22 

23 

_,A .... 
25 

0 

You were obviously a consultant in this case? 

Could you tell us how much you were paid? 

MR. KLEINER: Objection. 

THE COURT: Sustained. 

MR. SANTULLI: That's credibility . 

THE COURT: We're past that. 

MR. SANTULLI: Nothing further . 

MR. KLEINER: Nothing further • 

THE COURT: Ladies and gentlemen, I'm going to ask you 



colloquy 

while we work out what the schedule will be next week. 

2 Tuesday we will not have you here. I just want to check what we 

3 will be doing on Monday. 

4 (No jury present .) 

5 

6 

THE COURT: What do we have for Monday? 

MR. KLEINER: Judge, at this point based upon where 

7 we're at at this particular case the on' y other witnesses I saw 

8 were the one from the Adult Education Learning Center, three 

9 more from the house, 108 Gamewell Street, from the Fields 

10 Laboratory. At this point I'm not planning on calling them 

11 unless something happens in rebuttal. I think Mr. Yancey has 

12 already testified regarding the Adult Education Learning center. 

13 THE COURT: You're really finished then? 

14 MR. KLEINER: Except for whatever the Appellate issue 

15 is I don't see anything else. The only question deals with 

16 surrebuttal if there's rebuttal. 

17 THE COURT: You have any rebuttal witnesses assuming 

18 the Appellate Division doesn't do anything? 

19 

20 

MR. SANTULLI: We have a motion first, I believe. 

MR. KLEINER: This only deals with the jury at this 

21 point. We can handle the DeForest issue. 

22 MR. SANTULLI: As to whether DeForest testifies or not 

23 depends on what we will do . 

24 THE COURT: I think I set my policies a long time ago 

25 in regard t o the rules of Judge Parsons. 



colloquy 

MR. KLEINER: My argument is an oral argument to 

2 protect myself on the record. 

3 

4 

THE COURT: I consider it made. 

MR. KLEINER: I'm not arguing anything above what Dr. 

5 DeForest did in the case before Judge Parsons. It's strictly a 

6 reargument issue for a particular legal point. 

7 THE COURT; I don't expect a change with what Judge 

8 Parsons did. I laid that policy out a long time ago. If there 

9 was new reports in I'd have to reconsider. Since there's no new 

10 reports I really expect to give the same decision. 

11 

12 

13 defense? 

14 

15 

Do you have rebuttal? 

MR. SANTULLI: Who was going to be called by the 

THE COURT: Nobody. 

MR. SANTULLI: We would call probably Tony Ravenda. 

16 And he would probably be a ten or fifteen minute witness. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

he took 

case. 

MR. KLEINER: I'd ask for a proffer. 

THE COURT: On what issue? 

MS. PEIFFER: On the photographs. 

MR. SANTULLI: On one or two specific photographs that 

and that were extensively discussed during the defense 

THE COURT: So then the question is -

MR. KLEINER: If I could ha ve the number. 

MS. PEIFFER: I don't have them. 



e 

colloquy 

THE COURT: It's not worthwhile to come in on Monday 

2 to put on a witness for ten minutes. I'm just thinking out 

3 loud. My other thought ls I don't know -- we have certain 

4 motions you want to make before we start summations. 

5 MR. SANTULLI: We also have to put the evidence i n . 

6 THE COURT: We have a whole list of evidence. 

7 MR. SANTULLI: We have it on the computer. 

8 MR. KLEINER: Once I get through this appellate i ssue 

9 tonight 

10 THE COURT: Rather than waste their time basically 

11 we're pretty well done. Back on Wednesday. Half hour witness. 

12 MR. KLEINER: The only thing I'm concerned about is if 

13 appellate does something I'd hate to -- we wouldn't know that 

14 immediately. If appellate ever does something and you say 

15 something to the jury like that, Judge, I think you might want 

16 to say we're close to the end. There are some matters being 

17 dealt with. Close to the end I think gives the defense a little 

18 bit of room if something happened. 

19 THE COURT: I'll tell them we have to argue certain 

20 things out. Therefore, we're going to take Monday. We can't 

21 start up Tuesday because of my problem. We ' ll start up on 

22 Wednesday with the expectation we'll have Mr. Ravenda on quickly 

23 and then go right into summations. 

24 MR. KLEINER: Judge, I think at this po nt the only 

25 argument I would have is the State in its own direct case had an 



colloquy 

opportunity to call Ravenda. They had this opportunity. 

2 

3 attack. 

4 

THE COURT: The pictures have come under serious 

MR. KLEINER: I understand that but they had this 

5 information during their case. 

6 THE COURT: When he gets here if we find out he has 

7 nothing to offer we'll get him off. 

8 MR. KLEINER: I may ask for that type of proffer in 

9 the morning, Judge. 

10 THE COURT: We can do it even Tuesday morning. Monday 

11 all be here. 

MR. KLEINER: Whatever you tell me to do. 12 

13 THE COURT: I think I'd like to have -- I haven't yet 

14 received the request for charges. 

15 MR. KLEINER: Tomorrow you'll get mine. As soon as I 

16 drop -- I'm going to come with the order and the charge. 

17 THE COURT: Do you have Word Perfect in your office? 

18 MR. KLEINER: I think I have Windows 95. 

19 THE COURT: Windows 95 is not the -- that's an 

20 operating platform. What's your word processor? 

21 

22 

23 

MR. KLEINER: Microsoft Word. 

MS. PEIFFER: If we could let the jury go. 

THE COURT: Ge t them out here. 

24 (The following is heard in the presence of t he jury.) 

25 THE COURT: Ladies and gentlemen , we've been 



discussing the schedule. There are certain things we have to 

2 get done, certain things they have to get done. It looks like 

3 the testimony is just about over, depending upon certain 

4 motions. We're not going to meet again until Wednesday. 

5 I realize some of you have days. 

6 What we're going to do, we have to take care of 

7 certain motions plus counsel -- everything that's marked into 

8 evidence you'll have the list from both sides. It takes them 

9 time to do that. As I said Tuesday I have my own problem. I 

10 have to go down to Trenton. What we'll do is we'll come in on 

11 Wednesday. we think we're pretty much done with the testimony. 

12 We may start with summations. There are various motions being 

13 made. 

14 MR. SANTULLI: For the record, there may be slight 

15 testimony from us. 

16 THE COURT: There may be short testimony. Sometimes 

17 things don't always work the way we want. We'll start the 

18 summations. I ask you to be prepared to stay at least until 

19 five o'clock from here on in. If we need the time we'll have it 

20 to utilize. once the deliberations start you determine what the 

21 hours are. Again give consideration to everybody else's 

22 schedule. If something is important to someone it's important 

23 to that person. You may not think so . I may not but if it's 

24 important to them it's important. The twelve of you that are 

25 deliberating will decide what time you stay to, what days y ou 



come in, so forth. 

2 
JUROR: For those of us not deliberating, are we free 

3 to go at that point? 

4 THE COURT: We'll keer you on call. As long as you're 

5 available and can come back within a half hour. 

6 JUROR: we could go to work possibly? 

7 THE COURT: sure. We're not here to keep people. We 

8 may have to call you. Sometimes things happen. As long as 

9 you're in the area -- all right. so we'll see you Wednesday. 

10 JUROR: I have a doctor's appointment on Wednesday 515 

11 in Englewood. 

12 

13 

THE COURT: That's locally. We'll take care of that. 

Please don't discuss the case among yourselves or with 

14 anyone else. Don't read any articles about it. See you 

15 Wednesday morning. 

16 (The following is heard outside the presence of the 

17 jury.) 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Got that order for me to sign? 

MR. KLEINER: First thing tomorrow morning. 

THE COURT: See you Monday morning. We can take care 

of motions, exhibit list. Tuesday if we get done you can get 

your summations ready. 

MR. KLEINER: can I ask one question? 

THE COURT: Su.re. Why would I limit you now? 

MR. KLEINER: Why would you stop me now, Judge, after 



all these months? On the exhibit list the items I'm moving into 

2 evidence, that's my only question because there's so many 

3 defense exhibits. 

4 THE COURT: I only want the list of what you moved 

5 into evidence. 

6 MR. KLEINER: I can adjust that off the computer based 

7 upon what goes in. 

8 THE COURT: Right. 

9 MR. KLEINER: I can give you a list of what I'm asking. 

10 THE COURT: What you're asking to go in and we'll work 

11 off that. 

12 MR. KLEINER: And I can change it's so whatever ends 

13 up not going in --

14 THE COURT: S or D number, also any other numbers that 

15 may be relevant. The State Police lab numbers, things like that 

16 so the jury can find it quickly. I take it we're not going to 

17 send that computer into the jury room. 

18 MR. KLEINER: I am going to move the discs and the Jaz 

19 drive into evidence. But because of the closeness to swmaation 

20 I don't have the problem I had last time where I had to bring it 

21 all back. 

22 MR. SANTULLI: We're going to argue the actual disks 

23 not go in. If the jury starts asking for something like that 

THE COURT: Ws'll tell them that machine is net 

25 available fo~ the people to use. 



MR. KLEINER: I can argue that on Monday. 

2 THE COURT: If you have some who is going to operate 

3 it? You have to have someone to run the machine. 

4 MR. KLEINER: I could not use Mr. Morgan? 

5 THE COURT: I don't like to send everybody into the 

6 jury room. I like to get somebody not involved in the matter 

7 and I have no problem with that, if you have someone not 

8 involved in the matter come in. But not -- Mr. Morgan may want 

9 to be helpful and say oh, well, that's not the one you wanted. 

10 Here's the one you wanted. Then he's giving testimony. 

11 MR. KLEINER: The jury never asked for it in their 

12 deliberations. 

13 MR. SANTULLI: I thought that was the purpose of 

14 having the hard copies, is that they could be utilized. 

15 MR. KLEINER: The problem with the hard copies and 

16 illustrations are that the state is so vehemently using them on 

17 cross-examination. It's like the defense puts in what it has on 

18 the monitor and then we're forced to use what's in here. That's 

19 the only thing. That's one of the reasons why I did this as 

20 close to the summation as possible. 

21 THE COURT: I would not let Mr. Morgan go in. 

22 Somebody else who can operate the machine and doesn't know what 

23 was shown or not shown and he or she would be instructed all you 

24 do is put up what the jury asks you t o, don't volunteer 

25 information . 



MR. )(LEINER: I will find somebody other than Mr. 

2 Morgan to operate it. I don't expect it to be an issue because 

3 it's close in time and we have the photos and everything else. 

4 MR. SANTULLI: We're not meeti ng tomorrow? 

5 THE COURT: Tomorrow is Friday. We're going to meet 

6 Monday. If we don't get done on Monday we'll meet Tuesday. 

7 (Proceedings concluded for the day.) 

8 * * * 
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3 
Colloquy 

1 (Court convened at 9:00 AM .) 

2 THE COURT: I'm just advising you we're · going to break 

3 for lunch at 12 : 00 because some of the jurors requested they want 

4 to go to a Holy Roman Catholic Church and want to get their ashes 

5 for Ash Wednesday . 

6 (Discussion off the record .) 

7 MR. KLEI NER: Judge, just before the jury comes in, 

8 just the dynamics of what's going to happen is when Dr . Bing is 

9 done, hopefully it will work out consistent with a break because 

10 I ' m going to have to totally switch up. 

11 THE COURT: When Dr . Bing is done we'll take a break. 
0 

$ 12 MS. PEIFFER: Just one other thing . The ashes I 

13 believe are dispensed in the beginning part of the mass. 

14 THE COURT: 12:15 . 

15 MS . PEIFFER: Oh, it's a 12:15 mass. In any event, 

16 J udge, regarding the trial, there was an indication earlier that 

17 Mr. Kleiner had told the Court that he would not bring up EDTA 

18 without f irst bringing it to the Court ' s attention. 

19 Now, I am almost done with my cross examination. I would 

• 20 want that policy to be in effect . 

21 THE COURT: He just be likes to mention the words to 

22 keep your blood going. 

23 MR . KLEINER : Judge, I'll stand by --

24 THE COURT: I don't expect Mr . Kleiner to violate that 

25 rule. 



4 
Bing - cross (Santulli) 

1 MR. KLEINER: I told your Honor if I ever wanted to get 

2 into this material --

3 THE COURT: I just like to give Mr . Kleiner a little 

4 buss, keep him awake . 

5 MR. KLEINER: Judge, I forgot to get water. If you 

6 would just give me two minutes. 

7 THE COURT: All right, no problem . 

8 (Discussion off the record . ) 

9 THE COURT: Okay, get the jury. 

10 (The jury ent ered the courtroom.) 

11 THE COURT: All right, be seated. I've advised counsel 
0 

$ 
12 we'll break at 12, 12 to 1. 

13 D A V I D B I NG, defense witness, previously sworn, resumes: 

14 CROSS EXAMINATION BY MR. SANTULLI CONTINUED: 

15 Q Dr. Bing, could you just do me a favor? I asked you to 

16 pull out your October, '96 report. 

17 A I have that. 

18 Q Did you bring your protocol with you that you USP in 

19 the laboratory? 

20 A The protocol? 

21 Q Yes . You had sent me a copy through Mr. Kleiner . I'm 

22 just asking if you have 

2 3 A No, I don't have the protocol with me. No, I don't. 

24 Q While you have your report in front of you, that's the 

25 same report that you were discussing yesterday, basically your 



5 
Bing - cross (Santulli) 

1 final result where the results would be located? 

2 A That's right. 

3 Q And that's the 10-page report? 

4 A That's right. 

5 Q Yesterday you were talking about different results that 

6 you got including single source stains and results that were 

7 consistent with mixes. Do you recall that? 

8 A Yes, I do. 

9 Q You indicate as to the results that I showed you on the 

10 boards that you were not comfortable and you do not recall the 

11 mixtures as to minor contributor versus majority contributor. Is 

12 that right? 

13 A I don't recall that. 

14 Q Do you ever do that or is that something you never do? 

15 A Currently the laboratory has not adopted a policy about 

16 reporting these specifics out on mixtures. We just put included 

17 or excluded . 

' ; 18 Q That's your policy? 

i 19 A That's our policy. 

• 20 Q You are aware that other laboratories do make those 

21 calls. Is that correct? 

22 A There are some laboratories that do report numbers on 

23 anything, anything, so it varies widely. It varies widely from 

24 laboratories who would report numbers on mixed stains to 

2 5 laboratories who would not give any statistical interpretation on 



6 
Bing - cross (Santulli) 

1 any of the data that they do, so it varies from lab to lab, and 

2 these are all accredited laboratories. 

3 Q I'm not necessarily talking about statistics right at 

4 this moment. I'm talking about distinctions, a majority versus a 

5 mi nority contributor. 

6 A There is wide variances on that . 

7 Q Do you agree 

8 MR. KLEINER: I'm going to object unless there is a 

9 foundation laid as to what the State is reading from. 

10 THE COURT: I'll allow the statements. 

11 Q Do you agree with t he following statements: "The 

12 ability to determine the mixed sample will vary f r om sample to 

13 sample depending on the ratio of the two DNA's and upon the locus 

14 for each sample. In some cases the primary DNA's may be adopted 

15 and may be interpretable." 

16 A I agree that's a possibility. 

17 Q Is it more than a possibility? 

18 A I thi nk it's a possibility. My position on this is to be 

19 very conservative about doing things like that. 

2 0 Q Now, when you do your work in your laboratory you do 

21 use statistics, however. Is that correct? 

22 MR. KLEINER : Judge, I'm sorry . I'm going to object to 

23 the form of the quest i on because do work at the laboratory --

24 THE COURT: In his laboratory work he uses statistics , 

25 I understand . 



7 
Bing - cross (Santulli) 

1 Do you use statistics in your laboratory work? 

2 THE WITNESS: We use statistical - - we use data bases 

3 that have been based on statistical interpretations of genetic 

4 typing data. 

5 Now, do we usually use the statistical methods to derive our 

6 results? The answer is no, but we use information that has been 

7 derived by stati s tical methodology that is valid statistical 

8 methodology so the answer to your question is yes or no. 

9 Q Now, also regarding the issue of whether you can 

10 determine in various cases, majority versus minor contributes to 

11 DNA, didn't you actually write a paper where you indicated that 
0 

~ 12 that was something that could be done? 

13 A That was the - -

14 Q The summary, the validation summaries? 

15 A There was a paper that I pulled together where we reported 

16 the results of what other laboratories were doing. That's what 

17 that study is about, and in there we reported out, we wrote 

1 8 exactly what laboratories were doing in terms of minor and major 

19 contributors. That's exactly right. 

20 Q So you were a contributing author to this document. Is 

21 that correct? 

2 2 A I was contributing author. 

23 Q And when was this paper written? 

24 A 19 -- well, it was written over 1995 to 1997. It was 

25 published in 1997, I believe. 



8 
Bing - cross (Santulli) 

1 Q But it would be fair to say that in that paper as a 

2 contributing author you acknowledged that it's possible to use 

3 DNA testing to determine a majority versus a minority 

4 contributor. Is that right? 

5 A I think I just testified that it's possible. 

6 Q I'm not talking about whether it's possible. You 

7 acknowledged it i n the report that you co-authored. Is that 

8 right? 

9 A I just testified that it's possible and I think that's the 

10 same as putting it in a report, that other laboratories do this. 

11 That is if you would read the full title of that article, it 
0 

$ 

e 12 

13 

says that it is a study from 27 laboratories, and that was my 

testimony, that some laboratories report statistics, some do 

14 not. Some use various ways to do it. 

15 There's a wide range of practices in each laboratory and 

16 it's always left up to the individual laboratory to make its own 

17 policy. 

i ; 18 Q So your laboratory has come up with the policy of not 

~ 19 to do it? 
t 

• 20 A That is right . 

21 Q And just so we're clear, the person who makes up the 

22 policy of your laboratory is yourself. Is that right? 

23 A After lots of discussion with people in the laboratory we 

24 arrive at a consensus just as we do in our testing. 

25 Q So it's a consensus in the laboratory? 



9 
Bi ng - cross (Santulli) 

1 A That's right, but I am the person who is designated as the 

2 technical director so my name goes on the policies. That's just 

3 the way it works. 

4 Q Can you countermand the consensus? Is your decision 

5 basically the final decision? 

6 A I could. I don't do that very often, but I could do that, 

7 yes. That's wha t I'm supposed to do . That ' s my responsibility. 

8 Q Did the others who make up the consensus, are they of 

9 equal background with DNA as yourself with training, experience 

10 and education? 

11 A No. 
a 

$ 
12 Q Now, Doctor, you i ndicated in your labor atory there are 

13 statistics that are used for single source stains. Is that 

14 right? 

1 5 A We interpret -- we use published data bases that have been 

16 analyzed using validated statistical methods to record out what 

17 we call likelihood ratios. 

18 Q And is that for single source stains only? 

1 9 A What we do is we report out the likelihood ratios based on 

2 0 an analysis of known samples. That's what is done. 

21 In the body of our report we then report out who can and 

22 cannot be excluded from a stain and we also note what are 

23 mixtures and what are not mixtures in those numbers that are 

24 derived from the data bases become the likelihood ratios that are 

25 then testified to in court. 



10 
Bing - cross (Santulli) 

1 Q Would it be fair to say that the statistics that you do 

2 report out or the likelihood ratios, is that something that you 

3 do for all DNA samples of single source stains that come out of 

4 your laboratory? 

5 A No, we don't report on forensic evidence. We report on the 

6 known samples. It's a big difference. 

7 Q Let me ask you a question. 

8 You indicated earlier in your testimony, more properly in 

9 your voir dire that you used statistics with paternity testing . 

10 Is that right? 

11 A Yes, I do . 

12 Q And that's based upon DNA. Is that correct? 

13 A That's right. 

14 Q And the statistics that you use in paternity testing, 

15 is there a name for that? Is there a special name for how you 

16 call that type of statistics? 

17 A There's two separate calculations that go into parentage 

1 8 testing. One is to determine a liklihood ratio, the likelihood 

1 9 that a given individual is a parent of a child as opposed to the 

2 0 random person in that individual's ethnic group . It's not 

21 unlike -- it's a different calculation than the likelihood ratio 

22 in forensic testing, but nonetheless it's a likelihood ratio. 

23 It's the odds that this person is the parent. 

24 Then we are required by statute in Massachusetts to 

25 determine a probability of parenting. Usually it's a probability 



11 
Bing - cross (Santulli) 

1 of paternity because most of our cases involve people who are 

2 alleged fathers and so we will calculate a probability of 

3 paternity. 

4 Once you are required to calculate a possibility of 

5 paternity, then you have to go into a different kind of analysis, 

6 and in this particular case it's based on a type of logic called 

7 Baysian, B-a-y-s - i -a-n, statistics and in Baysian statistics it's 

8 something that's used also in genetic counseling dealing with 

9 risks of a disease. You need to know prior odds to calculate the 

10 probability of parentage. 

11 Q In that type of testing are you able to come to 
0 

$ 
12 conclusions of a hundred percent as to whether someone was the 

13 parent of a child? 

14 A No. 

15 MR. KLEINER: I'm going to object. 

16 THE COURT: He's answered. 

17 MR. KLEINER: He's dealing with paternity rather than 

18 forensic which is a totally different field. 

19 Q Do what ability are you able to make that type --

• 20 MR. KLEINER: Judge, I will continue my objection . 

21 THE COURT: This is just information. I'll allow it. 

22 A It can get as high as 9.9999, four or five decimal places, 

23 but in most cases it's usually 99.97, 99 . 98 . 

24 The requirement in the accredation is that we test until we 

25 have the likelihood ratio of 100 and using the Baysian approach 



12 
Bing - cross (Santulli) 

1 at which we set the prior odds at 50 percent, if you have a 

2 combined paternity index the probability of paternity will be 99 

3 percent. 

4 Q So when you have a 99 percent, that's what you report 

5 out in those types of cases? 

6 A Yes. We're required by statute to do that . 

7 Q And did you testify that you no longer testify in many 

8 paternity cases? 

9 A Never. 

10 Q Why is that? 

11 A Hardly ever. 

12 Q Why is that? 

13 A Because in the first place parentage testing is in the civil 

14 courts. It's before a Judge. The whole technology has been 

15 widely accepted by the community that is involved in establishing 

16 this so that these parentage cases hardly ever are contested in 

17 court . 

1 8 Q Now, in your October 26th report you did use different 

19 ratios as to single source stains, different ratios as to how 

20 muc h a profile would be found in a Caucasian data base, in an 

21 African-American data base and two types of Hispanic data bases . 

22 Is that right? 

23 A I did that . 

24 Q Could you just explain why that is done in that manner 

25 in your l aboratory according to your policies? 



13 
Bing - cross (Santulli) 

1 A The guidelines that have been articulated in two national 

2 reports recommend that in a forensic criminal case that when one 

3 is calculating the frequency of a genetic profile of an 

4 individual who has been involved in that criminal case that you 

5 give out the frequency of that genetic profile in at least three 

6 different ethnic groups and we've chosen to use four just because 

7 the third ethnic group, Hispanic, there are some ethnicity 

8 differences between Hispanics who live in the eastern part of 

9 North America as opposed to Hispanics who live in the western 

10 part of North America. 

11 Q You mentioned two national reports? 
0 

$ 12 A Yes. 

13 Q Would you just tell us what they are? 

14 A They are reports that were based on committees that were 

15 assembled by the National Counsel of Scientists. It's called the 

16 National Research Council and they put together two separate 

17 reports, one published in 1994 and one in 1996, in which the use 

18 of DNA based genetic typing was for use in forensic analysis was 

19 reviewed by panels of experts. 

20 Q When you say panels of experts, who are you talking 

21 about? What types of persons are you talking about? 

22 A Each report had different panels. The first report really 

23 didn't have any population geneticists on it and was severely 

24 criticized for that. 

25 The second report, population genet icists were included in 



14 
Bing - cross (Santulli ) 

1 that report as well as some lawyers and so the second report i s 

2 the one that most of us really use as the basis for establishing 

3 guidelines for setting policy in the laboratory, and they 're only 

4 guidelines . 

5 Q Okay, they're guidelines . 

6 In the explanation of the data base you chose to follow 

7 those guidelines? 

8 A That's right. 

9 Q And those guidelines you say was established by a set 

10 of panelists who came do work on the DNA issue as a single type 

11 of issue? 

12 A That's right. 

13 Q And would it be fair to say that the scientists who 

14 were on that panel were distinguished in their field and that's 

15 why they were brought together to be part of that panel? 

16 A Yes. 

17 Q And the second report, what year did you say it came 

18 out in? 

19 A I believe it was 1996. 

20 Q And that one had population geneticists on it. Is that 

21 right? 

22 A Yes, it did. 

23 Q And in that report the population geneticists would be 

24 primarily responsible for issues that dealt with statistics and 

2 5 data you say bases and things of that nature, right? 



15 
Bing - cross (Santulli) 

1 A That's my understanding, but the entire community 

2 Q But the population geneticists are specialists in the 

3 area of data bases and whether statistics can be utilized and 

4 whether they're generally accepted to be reliable in the 

5 community. Is that right? 

6 A That's the area in which they published their work, yes. 

7 Q And although you said earlier in your testimony that 

8 you work in that realm in your laboratory that you are not 

9 strictly speaking of population geneticists? 

10 A That's right. 

11 Q Doctor, would this be the latest NRC report? 

12 A To the best of my knowledge it is. 

13 Q Do you want to take a look at it? 

14 A I'm pretty sure we're on the same page. 

15 Q So this is the second of the two reports that you've 

16 been just discussing with us. Is that correct? 

17 A Yes. 

1 8 Q Now, isn't part of this report a discuss i on of mixtures 

19 and the use of statistics with mixed samples? 

• 20 A That's right. 

21 Q And does it say within the report the following: 

2 2 "Mixed samples are sometimes found this crime situations, for 

23 instance blood from two or more persons at the scene of a 

24 sample. The victim and assailant samples on a vaginal swab. In 

2 5 many cases one of the contributors from victim is known and the 



16 
Bing - cross (Santulli) 

1 profile of the unknown is inferred. In some cases it might be 

2 possible to distinguish the genetic be proceed vials." 

3 Q Do you agree with that? 

4 A No. 

5 Q Does it also say that you can use statistics with mixed 

6 samples and come up with a statistic as to who would be included 

7 and who would be excluded? 

8 A Yes, it does. 

9 Q And do you agree with that? 

10 A I said it's possible. 

11 Q I'm talking about the use of statistics. 
0 

$ 12 A I said it's possible, yes. 

13 Q Now, just because your laboratory does not use 

14 statistics for its samples does not mean that it would be an 

15 inaccurate way of showing data in DNA cases. Is that right? 

16 A I'd agree with that. 

17 Q And would it be fair to say that your laboratory at 

18 some point will probably use statistics with mixed samples? 

19 MR. KLEINER: Objection, speculation . 

20 THE COURT: I'll allow it if he can answer it. 

21 A I think there are some bench marks that we're looking for 

22 and once those bench marks have been achieved, at that point the 

23 laboratory will review its policy and probably revise it. 

24 Q Have you looked into that area up to this point? 

25 A Yes, we have. 
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1 Q Have you discussed it with population geneticists? 

2 A I've had discussions with people who are trained and ski l led 

3 in this area a nd I certainly have been impressed with their 

4 arguments, but I still feel that there is one signi ficant bench 

5 mark that hasn't been reached yet and until that bench mark is 

6 reached I don't think we're going to revise our policy . 

7 Q Is it f air to say that many of the world renowned 

8 geneticists have come up with acceptable statistics according to 

9 them and used mixed samples? 

1 0 A Yes, I am. 

1 1 Q Are you aware of Jac k Wahawdy (phonetic)? 
0 

$ 12 A Yes, I am. 

1 3 Q Are you a ware he's come up with using mixed samples? 

14 A Yes. 

1 5 Q Have you discussed it with him? 

1 6 A No, sir. 

1 7 Q Are you familiar with Bruce Meere (phonetic)? 

1 8 A Yes . 

19 Q Is he a world - renowned geneticist? 

2 0 A I would say he is. 

21 Q What about Dr. Trapabordi (phonetic)? 

22 A I thi nk Ranasheed is world renowned, yes. 

23 Q And both of the m have come up with stat ist ics f o r mixed 

24 samples? 

25 A Yes. 
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1 Q What about Dr. Fred Weavers from Harvard University? 

2 A Yes. 

3 Q Have you discussed it with him? 

4 A Yes . 

5 Q Have you discussed this case with him? 

6 A No. 

7 MR. KLEINER : Objection . 

8 THE COURT: He said no. 

9 A No. 

10 Q Now, Dr. Weavers is from Harvard University. Is that 

11 right? 
0 

$ 12 A He ' s f rom Harvard Medical School . 

13 Q The same place that you work? 

14 A That's right. 

15 Q And he has acknowledged that there are statistical 

16 models that can be used to report out statistics for mixed 

17 samples, right? 

1 8 A He h a s testified in support of Dr . Bruce Meere's approach, 

19 the analysis of mixed samples, yes. 

20 Q Now, in this case you did use different data bases , is 

21 that right, for the single source stains? 

22 A We used the --

23 Q The four that you talked about earlier? 

24 A The four. They're all from the same organization. They are 

25 data bases that are available in peer review literature from the 
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1 FBI laboratory in Quantico, Virginia. 

2 Q Would it be fair to say that you have a protocol in 

3 your laboratory that details basic recipes on how DNA testing is 

4 done? 

5 A Yes, I do. 

6 Q And you would have a separate protocol for RFLP 

7 testing? 

8 A Yes. 

9 Q And you would have a different protocol for DQ alpha? 

10 A Yes . 

11 Q And a different one for polymarker? 
a 

$ 12 A Yes. 

13 Q And combined they are the recipe that you utilize in 

14 your laboratory? 

15 A It's just like a cook book. 

16 Q And as part of your protocols there are sections in 

17 there that explain how you utilize -- your laboratory uses 

18 statistics and how the different data bases are addressed and how 

19 the reports are finalized and put forth. Is that right? 

• 20 A That's correct. 

21 Q Now, you indicated that there are different data 

22 bases. Is that right? 

23 A There are other data bases, yes. 

24 Q Now, in this case you would not have used RFLP data 

25 base. Is that right? 
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1 A You know, you use the data base that contains data on the 

2 genetic systems that you utilize as to an RFLP data base would 

3 not contain any data that could be used for calculating PCR 

4 results. 

5 Q So that's something that is not pertaining to the 

6 actual statistics that you reported out in this case? 

7 A That's right . 

8 Q So RFLP is off to the side. 

9 But you did use DQ alfa and polymarker? 

10 A That's right. 

11 Q When up used DQ alpha results and you use polymarker 

12 r e sults are you using the same date bases or diffe rent data 

13 bases? 

14 A We use the same data base. 

15 Q For DQ alpha and polymarker? 

16 A Yes. 

17 Q Where were the bases generated? Was it from your 

18 laboratory or where did you specifically get the data bases that 

19 you used to interpret your results? 

20 A I testified these are data bases that were published in the 

21 peer review literature and they were collected by the FBI and 

22 reviewed and published as data bases listing the OEO frequencies. 

23 Q Who in the FBI reported on these data bases? 

24 A The lead author in these papers that you used was a person 

25 named Bruce Buewole. 
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1 Q And are the data bases assigned by the FBI scientists 

2 used by the other laboratories beside yourself? 

3 A I think so . I'm not sure. I t hink that some laboratories 

4 use it. 

5 Some generate their own. 

6 Q Why do you use the FBI Laboratory DNA data bases? 

7 A Because they've been through the peer review process . 

8 Q What does that mean? 

9 A Other scientists examined the data that goes into the data 

10 base. They've evaluated the interpretation that have been placed 

11 on the data base. They've evaluated the work that's been done to 
0 

$ 12 create the data base and find that it meets their need for 

13 scientific stability and find that it can be --

14 Q Those data bases we're discussing for DQ alpha and 

15 polymarker that you got from the FBI, do you find them to be 

16 scientifically reliable? 

17 A Yes, I do. 

• ; 18 Q And are they regarded in the community as being 

~ 19 scientifically reliable? 

t 

• 20 A Yes, they are. 

21 Q Are there others that you got from the FBI? 

22 A It's a mix and act match. The FBI has a protocol for PCR. 

23 When they were developing it I sent them mine and they sent it 

24 back. These things are exchanged around literally like people 

25 exchange recipes for cakes. They're hardly ever published. 
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1 There are things in our protocol from Suffolk County 

2 Laboratory and New York, t he Department of Texas , Selmark 

3 Laboratories we did techniques that we worked on ourselves and 

4 published on and their protocols are the same. We j ust pass 

5 these things around. 

6 Q Were there specific portions of the FBI protocol that 

7 you specifically adopted? 

8 MR. KLEINER: I object based on the prior ruling about 

9 what we were allowed to testify as to FBI results. 

10 THE COURT: He's not asking him to compare results. 

11 I'll allow it. 
0 

$ 12 A The t e sting that was done i n this case was DQ alpha testing, 

13 polymarker testing, and those calls were really 99 percent 

14 ourself developed in collaboration with the company who put the 

15 kits out and based on their package inserts on the work we did 

16 and the field trials in the polymarker tests and approaches that 

17 we developed in our laboratory particularly suited to our 

18 laboratory organization. 

19 Every laboratory is organized differently. 

20 Q Maybe if I can just ask the question. I don't think 

21 you answered the question I had actually asked . 

22 Were there portions in your protocol that you specifically 

23 adopted from the FBI? 

24 A For the work done on this case? 

25 Q No, I said from the protocol that you sent me. 



23 
Bing - cross (Santulli) 

1 A Oh, there were parts of it that had to do with things like 

2 cigarette butts that came from the FBI. Stamps and envelopes 

3 came from the FBI. Those were specifically adopted from the FBI, 

4 yes . 

5 Q Now 

6 MR. SANTULLI: May I have just a second, Judge? 

7 Q Doctor , I'm going to put this up here, but let me show 

8 you first, this is S-863. 

9 Have you seen this before? 

10 A I think so. 

11 Q Okay. If I put it up higher, would you be able to see 
0 

! 12 it from the angle you're at? 

13 A Not really. 

14 Q Maybe I'll try to twist it for a little. Could you see 

15 now? If you can't, just tell me. 

16 A If I could get where the stenographer is, I think I could 

17 see it very nicely. 

18 THE COURT : Then he won't be able to take it dowr!. 

19 A I'm sorry. I need a new prescription. I just can't see it 

2 0 as clearly as I should. 

21 MS. PEIFFER: Neither can I. 

22 THE COURT: That's a function of age. 

23 Q Let me hold it this way . 

24 Is this something you've seen before? 

25 A Yes. 
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1 Q Is it fair to say these are a summary of your final 

2 report where you got spec if ic identifiable results . I'm not 

3 talking about inconclusives but results where you could make 

4 exclusions or inclusions, et cetera . 

5 A Yes . There are words used in my report . I don't talk about 

6 single sources. I do talk about mixtures, but that's a fair 

7 representation of our results . I wouldn't contest that i n any 

8 way . 

9 Q And where it says single source, you would testify that 

10 it would be consistent with single source? 

11 A I don't use that language in our reports . We just say 
0 

$ 

e 12 

13 

somebody cannot be excluded. 

Q You would acknowledge, however, that consistent with 

14 single source is something you've testified here about? 

15 A I certainly have been testifying to consistent with single 

16 sources over the past three or four days, so, yes. 

17 Q And when it says mixture, again consistent with mixture 

18 would be your exact determination? 

19 A I would say it would be a mixture of two or more 

20 individuals, yes. 

21 Q Would it be fair to say that starting from the t op 

22 there were 1, 2, 3, 4, 5, 6, 7, 8 , 9 , 10, 11, 12, 13, 14 

23 results -- again not talking about i nconclusives but results 

24 where you've r un the strips and came to some type of a 

25 conclusion? 
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1 A Yes . 

2 Q And would it be fair to say that I haven't left out any 

3 of the ones, either single source or mixtures that are indicated 

4 in your report? 

5 A As near as I can tell, no. 

6 Q So we have a total of 14 of a combination of single 

7 source consistent with single source and consistent with --

8 A Yes. 

9 Q If I can just put this down for a minute . I 'm come 

10 back to that. 

11 Doctor, I'm going to show you -- Doctor, I'm afraid you're 

12 going to have to come down. 

13 MR. SANTULLI: For the record this is S-857. 

14 Q First of all, I'm going to ask you to step to the 

15 side. Do you recognize this? Have you seen this before? 

16 A I think I have. I think it was in the first trial . 

17 Q Did you actually testify regarding this chart? 

18 A I thi nk so, yes. 

19 Q Now, would it be fair to say that this represents a 

20 subset of the larger chart in some respects in that this deals 

21 with single source stains solely on this chart? 

22 A Yes, it does . 

23 Q And one of the first items that you had indicated that 

24 you got a result from was from before a Stain 6A. Is that right? 

25 A You know, if I moved to the other s i de you could talk 
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1 Q He may not hear you. 

2 A If I got over there, he could hear both. 

3 Q Would you be abl e to see it from there? 

4 A Yes, I can. 

5 This is fine. Can you all hear me? 

6 Q The first item on the top of the chart deals with the 

7 before a stain, 6A, found on the living room floor of Audrey 

8 Robinson's bedroom. Is that right? 

9 A Yes . 

1 0 Q Now, again this chart is consistent with a single 

11 source stain? 
0 

~ 12 A That's right. 

13 Q Your conclusion that you've testified was that Audrey 

14 Robinson was not excluded from the single source, but Madeline 

15 Mitchell, Josh Pompey and Edward Hoffman were all excluded. Is 

1 6 that right? 

17 A That's right. 

18 Q And in your report you did utilize certain statistics 

1 9 as to those four data bases of the four ethnic groups. Is that 

2 0 right? 

21 A Yes, I did. 

2 2 Q Now, I don ' t know if you need your report, but is this 

23 accurate that it says that as to African Americans one in 4 2 07 

24 would have that type o f a genetic profile? 

25 Le t me get a little closer. 
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1 A It's Audrey Robinson. Okay, hold on. Yes, it does. 

2 Q And for the Caucasian group it was one in 1,320,000? 

3 A Yes. 

4 Q And for Hispanics it was one in 324,000? 

5 A Yes. 

6 Q And in southwestern Hispanics was one in 3,428,000? 

7 A Yes. 

8 Q Explain what you mean. 

9 A Regardless of what you use, let's use the Afro-American 

10 number for that. What I'm saying is that this is the frequency 

11 of the Jean in a type that is seen in DQA-1 and the polymarker. 

12 What was seen in Miss Robinson's blood is estimated to be 

13 found in roughly one out of 4000 African-Americans. 

14 Now, given the result in the testing I can go on to say that 

15 it is 4000 times more likely that Ms. Robinson is the donor to 

16 that blood stain as opposed to another individual in her ethnic 

17 group. 

i ; 18 Q And would the same be for the other groups? For 

i 19 example, the next one would be 1,320,000 times? 

• 20 A Yes, you can take it the same way. All those numbers come 

21 exactly the same way. 

22 Q Now, the final column deals with a conclusion, and 

23 that's not your conclusion. Is that right? That's not in your 

24 report? 

25 A That's not in my report, no . 
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1 Q Would it be fair to say that the first three columns 

2 are somehow mentioned in your report? 

3 A Yes, they are. Yes, they are. 

4 MR. KLEINER: Judge, could I just see this for a 

5 second? 

6 Q Now, all of these numbers are over one in 1000. Is 

7 that right? 

8 A That's right. 

9 Q Would it also be fair to characterize these results as 

10 saying that based upon these statistics from the data base that 

11 you used that at least 99.9 percent of the population can be 
0 

$ 12 excluded from being the contributor of the genet i c profile that 

13 you found that was consistent with the single source stain? 

14 A I don't think that's quite exactly what it says. I think 

15 what it says, there's two things that come out of this, of doing 

16 this kind of analysis. 

17 1, you can say what is the frequency of this profile? How 

18 often are you going to find it? 

1 9 If you tested everybody in this room, what would be the 

20 frequency of finding a profile in each one of you? 

21 The next thing that can be done, though -- and this has to 

22 do with the actual nature of the genetic system being used --

23 some genetic systems there is very little variability. A genetic 

24 system that I think you're all aware of is why you're male or 

25 female . That's determined genetically and I think most of us can 
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1 say without really getting into any detailed knowledge that about 

2 50 percent of the people are male and 50 percent are female . 

3 There's not at lot of variation so if you want to tell two 

4 people apart you wouldn't use that genetic system except under 

5 certain circumstances. 

6 Now, some of these genetic systems have a great deal. RFLP 

7 has lots of variability. About 30 different forms of aliels can 

8 be found in an RFLP system. These are less polymorphic, less 

9 variable. 

10 Here you can make an estimate as to what is the chance that 

11 if you pick two people at random in the population and type them 
0 

~ 12 that they would have the identical genetic profile. It's not 

13 saying how often it occurs . What are the chances they're going 

14 to be the same? And that's based on the genetic power, how 

15 variable that system is. 

1 6 So we give a name to that. We call that the power of 

17 discrimination. What are the chances that we're going to pick 

18 two people at random and they're going to come up the same? 

19 In these systems, and, Mr. Santulli -- it's not necessarily 

• 20 incorrect the way he's put it. It's technically not the way 

2 1 geneticist people would put it. 

22 What he is saying is 99.9 percent of the time if we pick two 

23 people at random and t est them in this system, they would type 

24 differently and we would be able to tell them apart and that 

25 would mean that . 1 percent of the time, which i s pretty smal l, we 
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1 would pick two people at random and they would look the same. 

2 That's what this says. 

3 It's a very powerful statement. It says that you're not 

4 going to misidentify - - you ' re not going to find somebody who is 

5 i nnocent who is going to probably be misidentified in your tes t 

6 because your test is very powerful in not allowing that to 

7 happen. 

8 So that's what Mr. Santulli has put over here in his 

9 conclusion and I can ' t be with you during your delibe r at i ons but 

1 0 that's what you have to keep in mind. That's what that means . 

11 Q And as you indicated, the genetic profile that you 

12 f ound that was consistent wi th a single source stain using this 

13 would come up in .1 percent of the population? 

14 A You might find two people who might have in .1 percent of 

1 5 the time if you tested people, you might find two people who 

1 6 typed the same, yes. 

1 7 Q And would it be fair to say that Audrey Robinson's 

1 8 profile is inc l uded within that grouping of .1 per cent? 

1 9 A No, that's not what I said. She's there, but it ' s not the 

2 0 way I woul d say it . 

21 I don't thi nk you're wrong, Mr . Santulli, but it's not quite 

22 the way -- it's not what that mea ns . 

23 Q You would phras e it di ffe r ently? 

2 4 A I would phrase i t dif fe rent l y. 

2 5 Q But clearly Audrey Robi nson i s with in a s mall percent 
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1 of the population? 

2 A I would agree with that. 

3 Q The next item, this is your 1.740, this is the knife 

4 stain? 

5 A Yes . 

6 Q And I believe that's 7A? 

7 A It's 7A. 

8 Q And that would be those series of dots that's in the 

9 middle of the knife? 

10 A That's the sample I tested. 

11 Q And again you came up with a certain combination of 

12 s t atistics that would be different for ethnic groups . Is that 

13 right? 

14 A Yes, I did. 

15 Q And it's the same as the ones above so your analysis 

16 would be the same as we just went through? 

17 A Exactly. 

18 Q And going down to the next one, fingernail scrapiilgs 

19 from the right hand of Audrey Robinson. 

20 A Yes. 

21 Q Now, I hadn't asked you about this sample until now. 

22 You testified about this on direct examination. Do you 

23 recall that? 

24 A Yes, I did. 

25 Q So the fingernail scrapings from Audrey Robinson were 
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1 tested by you. Is that right? 

2 A Yes. 

3 Q And you determined from your test that it was 

4 consistent with a single source stain? 

5 A Yes. 

6 Q That Audrey Robinson was not excluded? 

7 A Yes. 

8 Q That Mitchell, Pompey and Hoffman and excluded? 

9 A Yes. 

10 Q And that the genotype results were the same as we've 

11 discussed here? 
0 

$ 12 A Yes. 

13 Q Up to now for the first three, okay. 

14 Now, you wouldn't phrase it this way, but you're not 

15 necessarily disagreeing with my conclusion or the conclusion of 

16 this chart that 99 percent of the population is excluded from 

17 contributing that type and that Audree Robinson is part of the 

18 1/10 of 1 percent of the population that would be included? 

19 A She's in a very small group of people. How many people 

20 would actually be excluded -- it's really apples and oranges 

21 here. 

22 You're asking me if I had a thousand people sitting in this 

23 room would I exclude 999 of them? 

24 Well, the net effect is that I probably would because the 

25 likelihood that two of them are going to be the same is less than 



33 
Bing - cross (Santulli) 

1 . 1 percent, but I can't exclude that as a possibility that I 

2 might get two people that have the same type. I might have ten. 

3 Q I understand that, but that's a matter of statistics . 

4 To this they would be included in that. 

5 What I'm stating is if you wanted to really take that 

6 forward, if you tested 1000 individuals, the 1000 individuals, 

7 100 of these peop le would have her type . That's a small number. 

8 It would be 1/10 of one percent? 

9 A I don't think that's the way it works out . I think it would 

10 be a little bigger than that. 

11 Q What do you mean by a little bigger? 
0 

$ 
12 A If you have 100 out of 400,000 it's actua lly even smaller 

13 than that. Had it ' s .1025 percent. 

14 Q So the way you put it isn't quite right. 

15 A It's a small number. I agree with you. 

1 6 Q I think the way it's put in the conclusion column is 

17 that it would be at least 99.9 percent? 

i 
; 18 A Yes. 

i 19 Q And it would be at least 1 percent of the population? 

• 20 A Yes. 

21 Q So you would agree with that? 

22 A That's right. 

23 Q Okay . And that would go f or the other three we just 

24 discussed? 

25 A Yes. 
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1 Q So the numbers could be even smaller, that there could 

2 be a 99.99 exclusion rate. Some of these numbers are 1 in a 

3 million? 

4 A Yes. 

5 Q That would be carrying it t o an extra place? 

6 A Oh, yes. 

7 Q So when I say at least 99.9 percent, that would be the 

8 minimum number we could exclude. Would you agree with that? 

9 A I agree. This is very compelling information. 

10 Q Now, in this particular case going down to the 

11 fingernail scrapings, the one below that is DVR No. 1074762. 
0 

12 This wou ld be the fingernail scrapings from Madeline Mitchell? 
$ 

e 
13 A Yes. 

14 Q And again you determine it was a single source stain? 

15 A Yes. 

16 Q And you determined that Madeline Mitchell was not 

17 excluded? 

18 A Yes. 

19 Q And Robinson, Hoffman and Pompey were? 

20 A Yes. 

21 Q However, these were more rare in the African-American 

22 group. Is that right? 

23 A They're about two times -- there's a two-fold difference. 

24 Q So here it's one in 7897 for African-Americans, one in 

25 362,200 for Caucasians? 



35 
Bing - cross (Santulli) 

1 A Yes . 

2 THE COURT: Why does it change? It's the same genetic 

3 profile. 

4 THE WITNESS: No, it isn't . 

5 Q [*F /] 

6 MS. PEIFFER: This is Madeline Mitchell. 

7 THE WITNESS: A different person . 

8 Q I'm sorry. One in 362,200 for CAucasians? 

9 A That's right. 

10 Q Now, each of these numbers is greater than one in a 

11 thousand? 

12 A Oh, yes . 

13 Q So would it be fair and accurate to say that at least 

14 99.9 percent of the population could be excluded statistically 

15 from that pattern? 

16 A At least. 

17 Q At least .1 percent of the population is what Madeline 

18 Mitchell is included? 

19 A At least. 

20 Q As we go down the next item is 1475-4. This is a the 

21 cutting from a sleeve found in the dumpster? 

22 MR. KLEINER: I object to the question . It's for the 

23 jury to decide . 

24 THE COURT: Any time if that's not the information you 

25 have, Doctor, please tell us. 
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1 A My information on the shirt --

2 THE COURT: You don't have to look it up. If you think 

3 it ' s wrong, check it out. 

4 A To the best of my knowledge it was found in the dumpster, 

5 yes. 

6 Q I think you said you took seven samples from the shirt? 

7 A Yes, I did. 

8 Q Theoretically the way that shirt was stained you could 

9 have taken a thousand samples out of there? 

10 A Probably more. 

11 Q But you did take 7? 

12 A I took seven. That was a good number. 

13 Q Seven was a good number? 

14 A Yes. 

15 Q One of those seven you were able to get a full report. 

16 You said one of them had DNA but you could not come up with a 

17 genetic profile? 

18 A That's right . 

19 Q Now, the one you did come up with was No. 4? 

2 0 A Yes . 

21 Q And you found that this was consistent with a single 

2 2 source stain? 

23 A Yes . 

2 4 Q And you found that Audrey Robinson was not excluded? 

25 A That's right . 
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1 Q And that Mitchell, Pompey and Hoffman were excluded? 

2 A Yes. 

3 Q Now, when we go to the next column on the chart of the 

4 combination of DNA of the type results found we go back to the 

5 first set of statistics that apply to Audrey Robinson. Is that 

6 right? 

7 A That's right. 

8 Q So African-American goes back to 1207? 

9 A Yes. 

10 Q And Caucasian is one in 1,320,000? 

11 A Yes. 

12 Q Southeastern is one in 142,000? 

13 A Yes. 

14 Q And southwestern Hispanics is 1 in 826,000? 

15 A That's right. 

16 Q At least 9.9 percent of the population is excluded from 

17 having at least statistically contributing that particular 

' ; 18 pattern that you found. Is that right? 

! 19 A That's probably true. 

• 20 Q And Audrey Robinson is part of that at least .1 percent 

21 of the population that could be included as contributing that 

22 sample? 

23 A Yes. 

24 Q And you would consider that to be powerful numbers? 

25 A Yes, I do. 
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1 Q Just to clarify, I did ask you about the fingernails of 

2 Madeline Mitchell? 

3 A Yes, you did. 

4 Q I'm sorry. I asked you about the right hand, I 

5 b e lieve. But the left hand would be the same results that you 

6 got from the other hand? 

7 A Yes. 

8 Q Again that was single source stain. That was 14763. 

9 Is that right? That would be your specimen number? 

10 A 14763, fingernail scrapings, left hand, Madeline Mitchel l . 

11 Q And your previous samples with regard to the right hand 

12 f ingernail samples would apply to that one. Is t hat right? 

13 A Well, the right hand of Madeline Mitchell which is 14762, 

14 all we got was a DQ alfa result on that. The rest were reported 

1 5 out as inconclusive. 

16 So in that particular case you would have to go entirely 

1 7 the only comparison that could be made would be the frequency of 

18 24. 1 in the African-American population . 

19 Q Are you sure about that? 

20 A I know what we wrote in you're report is that we said she 

2 1 couldn't be excluded. 

2 2 Madeline Mitchell 's blood stain could not be excluded as the 

23 donor of the DNR extracted from CEL Item 14672 in the DQ - 4 

24 system. 

25 Q So we can't use these statistics -- you could use the 
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1 DQ-1 statistics but you can't use all the statistics on that? 

2 So this would have to be changed then. Is that correct? 

3 A That's correct. 

4 Q Could you tell me what the proper ratio would be for 

5 that? 

6 A Sure . I'm going to use a different beta base than the 

7 Gudoley (phonetic) data base, but the numbers are not going to be 

8 that different, Mr. Santulli. 

9 If you need me to look this up, I can give you the actual 

10 literature reference and we can look up and calculate -- actually 

11 I can give it to you . Hold on just a minute. 

12 Q Doctor, is this it? 

13 A No. I can actually give you the Gudoley. It's buried in 

14 our calculations. 

15 Q This says Gudoley? 

16 A No. If you look up Gudoley. 

17 Q Is this the 

18 A This is from our calculations so that you know what tu look 

19 for. 

20 I don't know exactly allow to publish this to the jury, but 

21 I can read it. 

22 THE COURT: Read it. 

23 A "In African-Ameri cans the frequency of the 2-4 is going to 

24 be approximately .7 percent of the population. 

25 THE COURT: So that's less than 1 percent? 
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1 THE WITNESS: Yes, it's less than 1 percent. It's 

2 going to be 1 out of 2. 

3 THE COURT : Say that again . 

4 A 1 out of 2 . 7 percent of the population. 50 percent would be 

5 1 out of 2 so it ' s not going to be a great number, but that is 

6 the Gudoley number. 

7 If you actua lly want to write down and do the calculation 

8 it's 2.1097 times. 338. Multiply those numbers out and do the 

9 reciprocal of that and you would get the number of people you 

10 would expect to type as .24. 

11 Q I went to law school, Doctor. 
Q 

$ 12 A I appreciate that. 

13 Q Would it be fair to say that approximately 50 percent 

14 of the population would be included and 50 percent of the 

15 population --

16 A It's about the same as the number of people who are male and 

17 the number of people who are female. 

18 Q Because DQ alpha has only a certain amount of 

19 discrimination available to it it's not going to be as powerful 

• 20 as DQ alpha and polymarkers together? 

21 A That's right. 

22 Q So in this case we had to use that statistic? 

23 A That's correct. 

24 Q As to the next one which we already talked about the 

25 left hand very briefly, we had at least erroneously thought was 
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1 going to be the same. 

2 A This goes back to -- what you have there is correct. 

3 Q So this was a single source stain? 

4 A Yes. 

5 Q It was consistent with Madeline Mitchell not being 

6 included? 

7 A Yes. 

8 Q It was consistent with in Hoffman, Pompey and Robinson 

9 being included? 

10 A Yes. 

11 Q And this one would be one in 7897 for 

12 African-Americans, for Caucasians, 1 in 62,840 in southeast 

13 Hispanics and one in 53,110 in southwestern Hispanics? 

14 A That's correct. 

15 Q Then we can go back and using this chart's 

16 i r. terpretation, but at least 99 percent of the population would 

17 be excluded . Is that right? 

18 A As I ' ve testified it's not inconsistent with what I would 

19 say. 

20 Q Okay. 

21 And it's also at least Madeline Mitchell would be part of 

2 2 that . 1 percent of the population that could have contributed --

2 3 A It would be a p r etty small number of people. 

24 Q Just going down further, the next sample r eflected in 

25 t his chart is your No. 15048. Is that right? 
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1 A Yes. 

2 Q And this is the cutting or the sample of the white 

3 sheet with stains for the Medical Examiner's office used to 

4 transport Audrey Robinson? 

5 A That's my understanding. 

6 Q Now, when you tested this particular sample it was 

7 consistent with a single source stain. Is that right? 

8 A Yes. 

9 Q Audrey Robinson was not excluded? 

10 A Yes. 

11 Q Mitchell, Pompey and Hoffman were excluded? 

12 A Yes. 

13 Q The combination of geno-types goes back to the ones 

1 4 dealing with Audrey Robinson which are on the top of the chart? 

15 A Yes. 

16 Q And again at least 99 percent of the population would 

17 be excluded and Robinson is at least in the .1 percent of the 

18 population not excluded? 

19 A Yes. 

20 Q Now, this is the last one for single source stains? 

21 A Yes. 

22 Q Now, there is a sample of white sheet with stains from 

23 the Medical Examiner' s office used to transport Madeline Mitchell 

24 this time? 

2 5 A Yes. 
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1 Q And this was according to your findings when you testec 

2 this cutting consistent with a single source stain? 

3 A Yes . 

4 Q Madeline Mitchell was not excluded? 

5 A That's right. 

6 Q And Robinson, Pompey and Hoffman were excluded? 

7 A Yes. 

8 Q Would you agree although that's not how you did it in 

9 your report, but based upon the data base that you used and the 

10 statistics that these are at least above 1 in a thousand in each 

11 
0 

of the data bases that at leas t 99 percent of the population 
~ 

~ 12 would be e x cluded from contributing to that genetic profile? 

13 A As I testified, what you said this is is consistent with the 

14 way it works, yes. 

15 Q And Madeline Mitchell would be in at least .1 percent 

1 6 of the population? 

17 A A small number of people . 

• 18 ; 
19 

~ 

Q A small number of people. 

While you're there I just have a few more questions on this. 
r 

20 • I'm putting back up S-863. 
c 

! 21 
~ 

~ 22 
~ 

MR. KLEINER: My only objection is this would be the 

~hird time. 

23 MR. SANTULLI : He's already gone over the nurr~ers . I'm 

e 24 just asking him to compare these to the other numbers in the 

25 ~ase. 
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1 THE COURT: You went over this 15 minutes yesterday. 

2 MR. SANTULLI : If I could have three minutes, Judge. 

3 Q This is S-863? 

4 A Yes . 

5 Q We had this shown to the jury yesterday because you 

6 were looking at it from your vantage point from the stand? This 

7 is something you saw before? 

8 A Yes, it is. 

9 Q There has all 14 of your conclusions including what was 

10 consistent with single source as well as mixtures. Is that 

11 right? 
0 
~ 

$ 12 A Yes, that's true. 

13 Q Now, of the 14 when you got results -- I'm talking 

14 about results that you reported out as either being consistent 

15 with someone or not and consistent with a single source stain and 

16 consistent with a mixture, this would encompass all the 

17 conclusions you would come up with from your report. Is that 

' 18 ; 
19 

~ 

right? 

A That's right. 

t 20 • 
~ 

Q Now, I think yesterday you said you had tested a large 

~ 21 
~ 

number of items from this case? 

~ 22 
~ ~ Yes, we did. 

23 Q Do you remember what number? 

e 24 I think we tested over SO items in this case. 

25 Q And out of the SO that you actually tested you got full 
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1 results for 14 of the samples? 

2 A That's right. 

3 Q And this chart would encompass all the final results? 

4 A Yes. 

5 Q How many of the samples were single source stains? 

6 A Eight. 

7 
Q Now, t here's no statistics on this particular chart but 

8 they would be the same samples that we saw on the prior chart. 

9 Is that right? 

10 A That's right. 

11 
0 

Q And again you indicated that your laboratory does not 
~ 

$ 12 do statist i cs with mixtures. Is that right? 

13 A We don't do what you call major and minors, no. 

14 Q Would it be fair to say, however, that of the mixtures 

15 that are listed here that are reflected in your final report that 

16 each time a mixture or a sample that would be consistent with a 

17 mixture is noted that Josh Pompey is not excluded from that 

' 18 

I 
mixture? 

~ 
19 A That's right. 

~ 
20 • 

< 
Q And would it be fair to say that every time you either 

~ 21 
~ 

~ 
22 ~ 

came up with a single source stain or something consistent with 

single source or consistent with a mixture, that every time you 

23 ~ot a scientifically reliable report that Edward Hoffman was 

e 24 ~xcluded? 

25 ~ That's right. 
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1 Q Doctor, I think you can take your seat now. I 

2 appreciate it. 

3 Doctor, you have previously testified that you looked at a 

4 large number of pieces of evidence in this case? 

5 A Yes, I did. 

6 Q Would this be the most pieces of evidence you've worked 

7 on in any particular 

8 A No . 

9 Q Others were more comprehensive? 

10 A I can only think of one other where there were more items of 

11 evidence that we looked at. 
0 
~ 

~ 12 Q But this would be a relatively large amount? 

13 A This would be a large amount, yes. 

14 Q And you spent a good period of time working on this? 

15 A Yes. 

16 Q Would you tell us what your final bill was? 

17 A I think we billed about $20,000 for the testing and then 

• 18 ; 
19 

~ 

there was an additional billing for times being involved in New 

Jersey. I was held over when I didn't have to testify, but I 
~ 

20 • still had to be here. 
« 

~ 21 
~ 

~ 22 
~ 

Q Would it be fair to say that the total billing up to 

~oday would be over $50,000? 

23 ~ That's not true. I think around 35, but I don't do the 

e 24 pilling. 

25 Q Is your laboratory for profit or not for profit? 
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1 A It's the for profit laboratory that is owned by the not for 

2 profit branch. 

3 MR. SANTULLI: Judge, I'm marking this just for 

4 identification S-889. 

5 A Oh, I see what you're talking about. You're including the 

6 testing that was done while the trial was in progress as well. 

7 You mean the whole thing? 

8 Q Yes. 

9 A Oh, yes, I think it's got to be over $50,000. I wouldn't 

10 disagree about that. I thought you were just talking about what 

11 we were talking about today. 
0 
~ 

$ 12 Q No problem. 

13 A Because we did more work after we did the initial amount of 

14 work. 

15 MR. SANTULLI: I have nothing further, Judge. Thank 

16 you. 

17 MR. KLEINER: Your Honor, this has been previously 

I 18 ; 
19 

~ 

marked by the State as S-887 and S - 886. 

For the record, your Honor, S - 886 are the reported out 
~ 

• 20 results from 14843, a swab from the steering wheel rim. . 
~ 21 
~ 

REDIRECT EXAMINATION BY MR. KLEINER: 

~ 22 
~ Q Now, Doctor , you reported out this result -- if this 

23 ~ill help you, Doctor, I'm referring to the steering wheel rim 

e 24 area. This will help you without having to strain. 

25 Dr. Bing, I asked you some questions before on direct 



48 
Bing - redirect (Kleiner ) 

1 examination and I think this came up again about the intensity oJ 

2 the dots on mixtures that you found on the car. Is that correct : 

3 A Yes. 

4 Q And, Dr. Bing, in this particular case you noted in 

5 your notes or your data that Josh Pompey in LDLR is a B? 

6 A That's right. 

7 Q And in this particular case the intensity of the dot on 

8 the mixture of the car, it was more intense than the B area . Is 

9 that right? 

1 0 A That ' s right. 

11 Q And then in the HBGG we note that Josh Pompey's blood 

12 is an AC? 

13 A That ' s right. 

14 Q We see the AC as being greater than the B? 

15 A Yes. 

1 6 THE COURT: Let me ask you a question. Are you saying 

17 A and C were greater than the B or just the C was greater than 

18 the B? 

1 9 THE WITNESS : The A and C were greater than the B. 

20 THE COURT: All right. 

21 Q Now, Doctor, if two people, assuming there are two 

22 do nors and they come a cross this wel l right here and let ' s say 

23 one person or even two, whatever scenario , at the same time o r 

24 close to the same time, within seconds deposit t h e ir DNA. 

25 Somebody deposits a B and a C, somebody de posits the HC o n the 
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1 HBGG and on the LDLR, somebody deposits the B over here and 

2 there's a combination comi ng across. They do it around the same 

3 time under the same conscience . 

4 Now, you talk about things that can affect degradation . 

5 Now, how should those samples react to the environment if they' re 

6 exposed the same way to the environment? 

7 A I can't say f or certain, but I would predict that they would 

8 behave the same . 

9 The problem is they're from different people. There could 

10 be different factors in each person's blood that might accelerate 

11 
0 

the degradation process but then you would expect that the effect 
~ 

$ 12 on each sample would be pretty much the same if t hey're different 

13 than Miss Robinson' s blood and taking this particular item as an 

14 sample, in these systems, specifically in LDLR and in HBGG, when 

15 the intensity of the bands appeared on the photo strip that you 

16 had those locus or those genotypes that did not exclude Miss 

17 Robinson's blood, were they lighter in color than those 

• 18 

i genotypes, that did not exclude Mr . Pompey's blood in those 

0 19 
i 

systems? 

~ 

• 2 0 . Well, in one case i t was hard to say because it would appear 

~ 21 
~ 

~ 
in LDLR that the B was of greater intensity than the A so in that 

~ 22 particular case it would appear that the A was less of a 

23 contributor to it. 

24 In the other situation you note -- I mean, you don't know 

25 about stains, but if you have this situation here you assume that 
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1 one is greater than the other . Then there should be some 

2 consistency across the pattern and you would expect to see the 

3 same thing in other samples as well, so I would have expected in 

4 this particular case if you want to go with this hypothesis, 

5 because I think that's what it is, you would expect the C to be 

6 greater than the AB in the HBGG if, in fact, that was the thing . 

7 THE COURT: Let's go back. 

8 THE WITNESS: Well, look at it this way. In LDLR there 

9 are two B's and one A. 

10 THE COURT: You have three B's and one A so you'll have 

11 a B greater than an A? 
0 

$ 12 THE WITNESS: In theory. 

13 Now, in HBCC I have two B's, one A and one B. Why wouldn't 

14 I expect so see the C greater than B? 

15 THE COURT: C is greater than B. 

16 THE WITNESS: But we recorded them to be about the same 

17 intensity . 

18 i ; THE COURT: True, but you don't know how much DNA is 

i 19 contributing? 

• 20 THE WITNESS: That's true . 

2 1 THE COURT: So if the greater amount was Mr. Pompey ' s , 

22 you would have a B gre ater than a n A 

23 THE WITNESS : It could be . But I would expect I'd have 

24 t wo C's and one A and one B. 

25 This is the problem that I run into in interpret i ng mixtures 
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1 and this is just one little example. This is a fairly simple 

2 example. 

3 BY MR. KLEINER: 

4 Q Dr. Bing, what if somebody is a major contributor or a 

5 minor contributor? What if two samples got on the same well 

6 right here where one's a major and one's a minor? Would you 

7 expect them to grade at the same time? 

8 A I would expect them to behave the same. 

9 THE COURT: But you consider these to be degradation? 

10 THE WITNESS: It could be. 

11 THE COURT: You don ' t know? 
0 

$ 12 THE WITNESS: I don't know. 

13 BY MR. KLEINER: 

14 Q I think you mentioned that when evidence is frozen or 

15 evidence is refrigerated there is no way to tell from your DNA 

16 tests whether or not you can detect whether a sample is 

17 indigenous to a crime scene or whether it comes from a reference 

18 sample. Is that correct? • ; 
I 
• 

1 9 

2 0 

A Just looking at the DNA? 

Q Yes. 

2 1 ~ All I know is what I get in the packages and how they're 

22 labeled. Other than that I can't say a thing. 

23 Q And as you testified, one of the ways to try to s t op 

2 4 degradation or slow down degradation if you have a known sample 

25 ~ould be to freeze it or refrigerate it? 
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1 A That has been known to slow it down, yes . 

2 Q And if the re are samples from this secondary crime 

3 scene, it' s in a crime exposed to the environment, to the heat 

4 and then stored at a later point at room temperature, would that 

5 evidence degrad e faster than a refrigerated sample? 

6 A It might. 

7 Q In this particular case were you involved at all in the 

8 chain of custody of Mr. Pompey's reference sample? 

9 MR. SANTULLI: Objection. This was covered on direct 

1 0 and not covered on cross. 

11 
0 

THE COURT: I'll sus tain the objection. He indicated 
~ 

~ 12 he has nothing to do with i t until it shows up at his lab . 

1 3 Q As far as you were concerned, did the defense ever take 

14 samples from Mr. Pompey? 

15 A If I didn't receive it I didn't receive any reference 

1 6 sampl es . 

1 7 Q All right. You were referenced to Miss Mitchell. I 

• 1 8 ; think you have some data which would be handwritten data? 

~ 
19 THE COURT: We're talking about Madeline . 

~ 

• 2 0 MR. SANTULLI: Judge, I object to this . 
c 

~ 21 
~ 

~ 
MR. KLEINER: Judge, the results on this, the State 

~ 22 went into it extensively on cross exa mination . 

23 THE COURT : I wouldn't say extensively . 

24 MR. KLEINER : Well, on these samples. 

25 What sample? 
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1 Q These would be the samples from the car . 

2 A I need a number, please. What's our number? 

3 Q This one is 14843, but for the purposes of there, 

4 Doctor, 14481, 14832, 14483 and 14484. I think they're on the 

5 same polymarker strip. 

6 A You want the polymarker results? 

7 Q This would be handwriting from the additions included 

8 in the strip. 

9 A It's not identified on this. It's Strip No. 11, but that's 

10 the sample that you're talking about . 

11 MR. KLEINER: Just one moment, Judge . 

12 A I have them here if you want and you can use these. 

13 MR. KLEINER: Your Honor, this has been marked 

14 previously as D-937. I've previously shown it to the witness. 

15 A That's what I have out. 

16 Q Doctor, I'd ask I to take a look, if you can -- I'm 

1 7 going to ask you a series of questions about the small version 

18 that I have up here. 

19 A Yes. 

20 Q Is it fair to say that in these systems based upon the 

21 r esults we have -- and let's take 14843 as an example. Is it 

22 fair to say that we have in the unknown results so to speak we 

23 have DQ alpha 24.1? 

24 Yes. 

25 Q Now, Robinson is a 4.1, Miss Mitchell is 4 .1 and 
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1 Mitchell is a 4.1? 

2 A That's right. 

3 Q In LDLR we have the BA, the B being greater? 

4 A That's right. 

5 Q And we have Robinson, Mitchell and Hoffman all being B 

6 or BA? 

7 A That's right . 

8 Q In LBGG you have Pompey as AC, Robinson BC, Mitchell 

9 BC? 

10 A That's right. 

11 
0 

Q Then we move onto the HBGG with the same thing being 
~ 

$ 12 present, Pompey is an AC, robin is a BC and Mitche ll is a BC as 

13 well? 

14 A That's right. 

15 Q So all three aren't not excluded? 

16 A That's right. 

17 Q Then we get to the 0-768 and all of them are A? 

' 18 ; 
19 

~ 

A That' s right. 

Q So the other difference is Mitchell in GY? 
t 

• 2 0 A That's right. 
< 

~ 
~ 

21 Q Because she's an AB? 

~ 
22 

~ ~ That's right. 

23 Q Now, were there certain things in the strip that 

24 indicated something on the strip regarding the resul t ing GC that 

25 the tec hnician Saw? 
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1 A Well, both of us saw it. 

2 Q I'm going to ask you questions first. 

3 MR. SANTULLI: Judge, I object . He's impeaching 

4 THE COURT: Are you saying all his reports are 

5 invalid? 

6 MR . KLEINER: Judge, I'm trying to get the 

7 information. 

8 THE COURT: You called him. 

9 MR . KLEINER: Judge, this was testified to l ast time. 

10 Q The "S" dot or polymarker in this particular case as 

11 
0 

you testified is something tha t's also used when you look at the 

"' 13 12 dots on the strip, rig ht? 

1 3 A Yes . 

14 Q Now, what happens whe n y ou have the "S " dot appear in 

15 the polymarker strip as it did in thi s c a se? 

16 A Yes. 

17 Q And then the results through the five systems, what 

' 18 

I 
19 

~ 

happens if a dot appears on the strip but it comes up less chan 

the "S" dot? How do you deal with it? 
~ 

• 20 A We note it but we don't record it. 
" 
~ 21 

~ 
2 2 ~ 

Q Why? 

IA Because, as I testified to before, it was less than an "S" 

23 ~ot it's an inconclusive r esult, but if we have the typeable 

24 ~esult in there we report the typeable result. That's just the 

25 1Nay we do it. 
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1 Q Now, in this particular case in the GC system on any oJ 

2 these samples from the car was there a notation made by the 

3 technician that the presence of the Locus A, Miss Mitchell also 

4 an A and a B. You already reported out the B, but that was an A 

5 also detected as less than the "S" dot? 

6 A Miss Mitchell and I both record that had in the worksheet. 

7 THE COURT: Miss Mitchell is your employee? 

8 THE WITNESS: Yes. 

9 THE COURT: This always happens. 

10 THE WITNESS: Well , we can talk about that later. 

11 A Susan Mitchell was the technical individual who worked under 
0 

i 
e 

12 

13 

my supervision in this case and she and I were the people who 

examined the strips when they were done. 

14 We both noted exactly the same thing. We recorded it on 

15 your test sheet and it was reported out on the consensus which is 

16 the guideline that we follow. 

17 Q And what did it indicate? 

1 8 A It said there was an A there that was less than an "S" dot. 

19 Q And Miss Mitchell is an AB in GC? 

20 A Yes. 

21 MR. SANTULLI: Judge, I object because it's not 

22 reported out. 

23 THE COURT: So Miss Mitchell may have been part of the 

24 plood sample in the car? 

25 THE WITNESS: If it was a reportable result we would 
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1 have reported it. 

2 THE COURT: Would it still have eliminated Mr. 

3 Hoffman? 

4 THE WITNESS: It still would have eliminated Mr. 

5 Hoffman. 

6 BY MR. KLEINER: 

7 Q Now, a lthough technically speaking you had excluded 

8 Mrs. Mitchell being a contributor because of the GC would why 

9 would you have noted the "A" dot even though it may have come up 

10 less than the "S" dot? 

11 A Because that's our policy . 
0 

$ 12 Q Why is it a policy ? 

1 3 A Because it's there. We can't pick and make it go away . 

14 Q Let me ask you this, Doctor: In case -- I'm speaking 

15 in hypothetical terms. You have a mixture. You have a mixture 

16 of two individuals and let's say that the genotype -- let's take 

17 Miss Robinson hypothetically as a genotype and let's say 

18 hypothetic ally Miss Robinson's genotype has the type of aliel • ; 
i 19 than see in these systems, okay? 

• 20 A Okay. 

21 Q Now, let's say we have a swab from an automobile 

22 hypothetically. We have another one being hypothetically like 

23 Miss Mitchell and in the way that the test comes out 

24 hypothetically speaking Miss Mitchell's DNA at least from the dot 

25 blot intensity it appears that her genotypes or her locus appear 
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1 of less in intensity and Miss Robinson's hypothetically appear ir 

2 much greater intensity. 

3 A Okay. 

4 Q Okay. 

5 Now, let's assume that's original crime scene evidence. 

6 Now, let's just assume at a later time 

7 MR. SANTULLI: Judge, I'm going to object. 

8 THE COURT: Let him finish his question. 

9 MR. KLEINER: This is a hypothetical question. 

10 Q Let's assume at a later time, maybe months later, a 

11 sample that was refrigerated o r frozen which has the same genetic 

12 material as Pompey which is taken out of the car earlier. 

13 Now, based on that hypothetical what we expect to find from 

14 the testing as to how the drop out -- would there be an 

15 alielic 

16 THE COURT: Ladies and gentlemen, I'm going to allow 

17 the question but you're going to have to find Josh Pompey's 

18 sample was frozen and that somebody put it on the swab. 

19 If you don't find those two things or either one of them 

20 proven don't give the question any weight at all. 

21 Q Go ahead, Doctor. 

22 A If you have something that's highly concentrated there's a 

23 lot more of it when you add it to something that's dilute . Then 

24 the net effect is you dilute it out even more. 

25 When you isolate the DNA you isolate it all together but 
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1 then you control the amount that you put into the next level of 

2 the test. 

3 You want to have all the samples to the best of your ability 

4 to contain the same amount of input DNA into the PCR reaction so 

5 the net effect would be if you now have three individuals there 

6 and one of them is very dilute it could be that you will dilute 

7 that person's output beyond a point where you couldn't de t ect it 

8 or it might not come up as something that is a reportable type. 

9 So I mean the net effect is d ilution of the more dilute 

10 sample is the simple answer . 

11 Q Do you know if this occurred in this particular case 

12 from your t esting? 

13 MR. SANTULLI: Objection. 

14 THE COURT: Anything in your report on that? 

15 THE WITNESS: No . 

1 6 THE COURT: I won't allow it. 

17 Q Do you have an opinion in this particular case as to 

i ; 18 whether o r not the alielic drop out 

I 19 THE COURT: I'm going to sustain the objection. 

• 20 MR. KLEINER: There's no opinion 

21 THE COURT: No. The purpose for exchanging reports is 

22 so everybody knows what people wi ll testify. 

23 MR. KLEINER: Judge, I have more --

24 THE COURT: Why don't we take a break? 

25 (Recess) 
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1 MR. KLEINER: Judge, at the break I spoke to Dr. Bing 

2 and Dr. Bing informed me at the break that the State was not 

3 advising counsel or the Court had a conversation or attempted to 

4 have a conversation with Dr. Bing outside of the presence of the 

5 jury, outside the presence of defense counsel, outside the 

6 presence of the Court's people. 

7 MR. SANTULLI: Can we just have the door shut? I just 

8 want the door shut. 

9 MR. KLEINER: And Dr. Bing informed me that Mr. 

10 Santulli attempted to question him and he attempted to question 

0 
11 Dr. Bing and but they attempted to question Dr. Bing about the 

$ 

e 
12 

1 3 

question of whether or not tampering has been discussed between 

defense counsel and Dr. Bing or tampering had been discussed , I 

14 don't remember the impact words. Dr. Bing can tell the Court 

15 exactly what it was. 

16 Now, Judge, I have been told by this Court that if I want to 

17 deal with EDTA, if I ever had a question, that it was my 

18 and I said when I offered this that it was my • ; responsibi l ity 

i 19 responsibility to tell the Court that this could come up as to an 

• 2 0 issue if an issue arises such as this. 

21 If the State engages in questioning of Dr. Bing -- we've 

22 been on trial since October and they ask him questions about 

23 tampering. They're going to get an answer and the answer is 

24 going to be from a DNA standpoint the testimony is going to be as 

25 the it is. 
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1 You can't necessarily tell tampering from DNA, but Dr . Bing 

2 was present for almost the entire Kellifry (phonetic) hearing 

3 which took place over seven or eight days. He did testing on 

4 samples for EDTA which was not allowed in the prior case . The 

5 samples from the mattress were not allowed in, but he's read it . 

6 He's read all of Dr. Ballard's reports. We discussed this among 

7 ourselves as a g r oup of experts so this expert knows what the 

8 EDTA results are . He knows what Dr . Ballard's conclusions are. 

9 He knows everyt hing about Dr. Ballard's conclus i ons a bout 

10 tampering. 

11 He's had conversations in my presence with Mr. Acevedo, the 
0 

~ 1 2 Deputy Publ ic Defender. He's had conversation wi th Dr. Peter 

13 DeForest, he's had conversations across the board . He's well 

14 aware of the defense's proof in this case about tampering with 

15 EDTA. 

16 Now, I had a question about tampering and that objection was 

17 sustai ned and it did not come out, but if the State questions him 

1 8 with regar d to tampering I can tell you right now, your Honor , 

19 EDTA i s going to come out and it's going to come out strong and 

20 everything the Court attempted to do after argument is going to 

2 1 wipe i tself wide open in this trial and I after six month s am 

22 very s atisfied with this jury with o r without EDTA, and that 

23 i ssue has not been fu l ly decided yet from the standpoi nt o f 

24 a ppellate , so your Honor has to ask some questions. 

25 I also t h ink, your Honor, t hat it 's i mpr oper for the State 
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~ 
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1 not to ask the Court or defense or both of us for permission to 

2 speak to an expert who is retained by the defense and doing it 

3 outside the presence of the jury. I think that that's 

4 potentially improper, but I think the problem is, your Honor, 

5 that if they engage in this type of questioning they open the 

6 door to EDTA because he will testify about EDTA if he's asked and 

7 he knows the results and if they start asking him questions about 

8 tampering he's seen what's going to be up on that computer 

9 regarding the shirt. 

10 THE COURT: If they ask questions he understands he may 

11 open the door . It's up to him if he wants to go wandering 

12 around. 

13 MR. SANTULLI: Judge, first of all Mr. Kleiner is 

14 entirely wrong. I can talk to any witness in this case that 

15 wishes to speak with me. 

16 There is no requirement that I go to Mr. Kleiner or the 

17 Court to talk to a witness. There's never been. Mr. Kleiner 

1 8 well knows he's talked to Hal Desmond. He's called him up on the 

19 telephone. 

20 MR. KLEINER: Prior to the trial. 

~ 21 MR. SANTULLI: During the trial. 
~ 
~ 22 MR. KLEINER: I never talked to go Hal Desmond during 

23 the trial. 

24 MR. SANTULLI: During the trial. I can speak to a 

25 wi tness like in any case. 
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1 But in this case Mr. Kleiner again after I tried to put this 

2 before the Court prior to the jury coming out to limit him to 

3 asking proper questions and not to bring out things that are 

4 improper in front of the jury he continues to do so. 

5 He asked the question initially about whether the doctor had 

6 an opinion. The Court said was it in your report. The doctor 

7 said, no, he wasn 't permitted, and then Mr. Kleiner sua sponte 

8 had to throw out "Judge, but he has an opinion." 

9 That's unfair . That puts in the jury's mind that there 

10 might be and that's being withheld from them. 

11 Mr. Kleiner should ask b a sed on his expertise, based on his 
0 

~ 12 DNA results whether or not there has been tampering . 

13 For Mr . Kleiner to make that statement was outrageous. He 

14 put it out there so the jury would hear it. He did it for a 

15 strategic purpose and he shouldn't be allowed to get away with 

16 i t . 

17 THE COURT: I'm not going to do anything about it. I'm 

18 not going to deal with it at this time . 

19 MR . SANTULLI: I ask for a curative instruction. 

20 THE COURT: No, I'm not going to deal with it at this 

21 time. 

22 Bring out the jury . 

23 (The j ury entered the courtroom.) 

24 THE COURT: Go ahead, Mr . Kleiner . 

25 MR. KLEINER: Thank you , your Honor. 
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1 REDIRECT EXAMINATION BY MR. KLEINER CONTINUED: 

2 Q Doctor, just one last question on this area before we 

3 took our break . 

4 Regarding the swabs from the car that you reported out the 

5 results of as to the mixture; regarding the samples from the bra 

6 on one of them where you did not exclude Mr. Pompey or Miss 

7 Robinson; regarding the exclusion of Miss Mitchell on the four 

8 from the car and the one from the bra is it fair to say that the 

9 way Miss Mitchell was excluded in everyone of those was in the 

10 final system GC? 

11 A Yes. 
0 

$ 12 Q Dr . Bing, also in this particular case you were asked 

13 certain questions by the prosecution about whether or not you had 

14 seen these swabs not from the car but from the crime scene. Do 

15 you recall that? 

16 A Yes, I do. 

17 Q And, Dr. Bing, you've testified and you've done 

18 serology t esting in the past on things like swabs? 

19 A Yes, I have. 

• 20 Q The swabs that you saw, that you saw back at your 

21 off ice I think you indicated in your testimony that the ends 

22 were broken off? 

23 A Yes. 

24 Q When you've done swab testing have you ever engaged in 

25 that procedure of breaking the ends off swabs? 
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1 MR. SANTULLI: Objection. 

2 THE COURT: I'll sustain the objection. 

3 Q Doctor, to this day in February of 1998 to your 

4 knowledge do you know how the swabs got into the condition that 

5 they are in now? 

6 A The ones from the crime scene? 

7 Q Yes. 

8 A No. 

9 Q Dr. Bing, also the prosecution asked you certain 

10 questions and specifically as an example the notation that comes 

11 in your notes about the shirt . 

12 MR. KLEINER: Your Honor, for the reported that was 

13 SP-104. 

14 Q Your notes indicate that it comes from the dumpster. 

15 Do you recall? 

16 A Yes, I do. 

17 Q When you were writing down information were you doing 

18 that at Dr . DeForest's laboratory? 

19 A Yes . 

2 0 Q Would one of the places you would get this information 

21 be from the brown bag where you got information? 

22 A That' s what I copied down. 

23 Q So when you say it comes from the dumpster, does that 

24 information come from the bag? 

25 A I don't have in my notes that this is what it says in my 
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1 notes in terms of a description of the shirt. 

2 Q Just maybe I could ask you a general question . 

3 A Yes. 

4 Q As far as evidence of where it originally comes from, 

5 wo u l d one of the places yo u wou ld get that i nformation be f rom 

6 the bag? 

7 A Yes. 

8 Q To this day as far as your work in the case do you know 

9 what shirt or a glove or any item of evidence , do you know before 

10 it really came from from your standpoint? 

1 1 A I just know what I exami ned and where I found it whi ch was 
0 

~ 1 2 i n Dr . DeFo rest's office. Where it had been befo re I got it I 

13 couldn't testify to . 

14 Q Doctor, you were also asked questions in this 

1 5 particular case, questions about degradation and specifically the 

1 6 St ate was asking you questions about a blood stained shirt and 

1 7 the seven cuttings you took from Item No. 104 . 

1 8 Do y o u r e call that? 

19 A Yes. 

• 20 Q Now, Doctor, when evidence degrades such as blood I 

21 thi nk you indi cated that that can c ause an NS o r a none seen? 

22 Can that happen? 

23 A That can happen , yes . 

24 Q Or it might not be amplify at all ? 

25 A There could be DNA t hat won' t ampl ify a t all, that's 
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1 possible. 

2 Q Doctor, let's take the shirt. If that evidence 

3 degraded, does that mean you couldn't see visually the evidence 

4 of a blood stain or biological fluid? 

5 A No. If it degraded the stain that was visually there could 

6 still be present. 

7 Maybe the best example is that if you cut yourself and you 

8 get blood on your shirt and then you wash the shirt, if you don't 

9 get to that blood stain soon enough I think that -- a t least I've 

10 had the experience where that blood stain remains on the shirt 

11 and it's basically ruined fore ver. 
0 

$ 12 But it doesn't mean I'm going to get DNA out of it after 

13 it's been washed. In fact, my experience has been blood stains 

14 from washed shirts don't get DNA. 

15 Q So this means you could still see blood? 

16 A That's right. 

17 Q Also, Doctor, in questions like degradation, if a 

i ; 18 particular piece of evidence is collected does it matter how that 

I 19 evidence is collected and how it's stored? 

• 20 A It can impact on whether or not you are able to extract 

21 DNA. That can impact on that, yes. 

22 Q Now, if you have something like the shirt. 

23 MR . KLEINER : I believe S - 101, your Honor. 

24 Q The prosecutor asked you about this? 

25 A Yes, that's correct. 
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1 Q Now, Doctor, if you have something like this shirt? 

2 A Yes. 

3 Q And you have plastic like we see in this garbage pail, 

4 correct? 

5 A Yes. 

6 Q If somebody takes this shirt from the crime scene, to 

7 see through like a bag like this and maintain the evidence in 

8 that for a period of time, maybe one or two days, hypothetically 

9 speaking what can that do from a degradation standpoint from the 

10 shirt by putting it into a plastic bag? 

11 MR. SANTULLI: Objec tion. There are no facts i n 
0 

$ 12 evidence. 

1 3 THE COURT: Ladies and gentlemen, you have to decide 

14 whether there are any facts from the evidence. 

1 5 A If one takes an item and stores it in a plastic bag in a 

16 warm place and it's reasonably humid inside that plastic bag, 

17 that would lead to degradation. 

18 I can speak from experience there are times when people 

1 9 bring things to our laboratory that have been kept in a trunk of 

20 a car in plastic bags. We've never been able to get anything 

21 from it . 

22 Q Dr . Bing, also in this case you testified that you took 

23 seven samples and was only able to achieve a result on 14794 ? 

24 A That's right. 

25 Q Where you found evidence of a single source stain where 
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1 Miss Robinson was not excluded, but Josh Pompey, Miss Mitchell 

2 and Mr. Hoffman were excluded? 

3 A Yes. 

4 Q Dr. Bing, in your experience in areas of blood can you 

5 tell us whether there's a difference between blood that comes 

6 from someone who's alive and blood that comes from someone who is 

7 dead as far as red blood cells, white bleed cells? 

8 MR. SANTULLI : Objection . 

9 MR. KLEINER: Judge, this deals with the issue of 

10 degradation. 

11 
0 

THE COURT: It's been answered already so I'll allow 

$ 12 i t . e 
13 A Once an individual dies usually what happens is that all the 

14 blood eventually -- all the formed elements in the blood or cells 

15 in the blood lose their integrity. They undergo a process we 

16 call lices (phonetic.) So if you take blood from an individual 

17 who is dead sometimes all you get is a tube of bright red clear 

18 liquid . 

19 Now, there can still be cells in there, but basically the 

20 the red cells completely lices first. 

21 Q Doctor, on this shirt if you can just tell me whether 

22 or not you're familiar with a term that's known as serum? 

23 A Yes, I am. 

24 Q What is serum. 

25 THE COURT: Syrup? 
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1 MR. KLEINER: Serum, s-e-r-u-m. This was opened on 

2 cross examination extensively . 

3 MR. SANTULLI: Judge, I'm going to object . It's not 

4 part of the report. 

5 Q Go ahead. 

6 A Serum is what's left in blood when blood clots. When blood 

7 clots serum is the clear liquid cells. Although there can be 

8 cells in it traditionally it's very hard to get cells out of 

9 serum. 

10 Q You say traditionally it's very hard --

11 A It's possible but it's v e ry hard. 
0 

$ 

• 12 Q Doctor, is one of the explanations as to why you can't 

13 achieve amplification of the cuttings on the shirt due to serum 

14 rather than another type of blood? 

15 A If there is serum on the shirt mixed in with liced blood it 

1 6 might be hard to get cells out of that stain, yes. 

17 THE COURT: Ladies and gentlemen, only give credence to 

18 that question if you found someone took the blood of Miss 

19 Robinson and put it on the shirt long after the event occurred. 

20 Q Let me ask you this: If someone is at a crime scene 

21 and they're lying on their back and their blood and their blood 

22 after death is oozing from their a ort a after death and a garment 

23 such as this be lying on the body 

24 MR. SANTULLI: Judge, I object to this. 

25 THE COURT: Let's deal with this questio n . 
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1 Doctor , assume a person has 30 stab wounds and dies. Would 

2 you find serum coming out of her body? 

3 THE WITNESS: Yes. 

4 THE COURT: What percentage would be serum and what 

5 percentage would be blood, Doctor? 

6 THE WITNESS: It depends on the nature of the wounds 

7 and how fast the blood ran out --

8 THE COURT: Until they punctured the aorta through and 

9 through . 

10 MR. KLEINER: There are 30 stab wounds, your Honor. 

11 Only one of them was the aorta. 
0 

$ 12 A What you would be left with is would be clots and serum that 

13 would spread across the item. 

14 When you take arterial blood within about 20 or 30 minutes 

15 if you put it in a tube it will clot. 

16 Q When you take blood out of a post mortem sample --

17 A Well, post mortem blood generally is not going to clot so 

I ; 18 what you would get there is just blood without cells, and that's 

~ 19 not strictly defined as serum. 
r 

• 20 Serum is defined as what's left after blood clots. 

21 Now, if there's blood pumping out of an aorta, traditional 

22 blood will clot. 

23 Q Doctor, wou l d white blood cells and red blood cells, 

24 are they both important as far as typing blood? 

25 A Just the white cells. 
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1 Q And if there is evidence of serum blood oozing out of c 

2 person who is dead, what happens to that? 

3 A Blood oozing out of an individual who is dead? 

4 Q That's right. 

5 A I'm not an expert at this. You know, some of your other 

6 Medical Examiner people can testify how quickly blood liquif ies 

7 inside somebody who dies, but my understanding is --

8 MR. SANTULLI: Judge, I'm going to object at this 

9 point. 

10 THE COURT: You're qualified to give an opinion, 

11 Doctor. 
0 

$ • 12 THE WITNESS: It's my understanding that blood in the 

13 body goes through several different stages of basically 

14 liquification and at some point within 10 or 12 hours of death 

15 the blood will be completely liquified in the body . 

16 Now, I could be wrong about that, but that's my 

17 understanding. 

18 MR. SANTULLI: Judge, I'm going to object to any more 

19 questioning because he's not been qualified as an expert. 

20 BY MR. KLEINER: 

21 Q Dr. Bing, with this shirt, with the other cuttings you 

22 took other than 14794 did you run this material through the 

23 polymarker strip or the DQ alfa strip, that being 14794 through 

24 the other strips? 

25 A The ones we did not get DNA are from we did not carry 
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1 forward. So the ones we got DNA which would be Stain 4 and stain 

2 5 are the ones we tested. 

3 Q And only four had a typeable result? 

4 A Only four had a typeable result. 

5 THE COURT: I take it the clotting could occur on any 

6 clothing sample? 

7 THE WITNESS: It can. 

8 THE COURT: So even though there's blood on it, if it 

9 clots quickly 

10 THE WITNESS: There are stains that I've seen if you 

Q 
11 take blood, if you get a big glob of blood on there, you can get 

$ 

e 
13 

12 a little clot in the middle. There will be some coloration which 

would represent what's left after the clot. 

14 BY MR. KLEINER: 

15 Q Doctor, would it make sense for the killer to wait 

16 around at the crime scene for ten hours? 

17 MR. SANTULLI: Objection, Judge. 

i ; 18 THE COURT: I don't know what that has to do with 

! 19 anythinq, Mr. Kleiner. 

• 20 MR. KLEINER: It will become apparent, Judge . 

21 Q Dr. Bing, the prosecution asked you questions a bout the 

22 knife and cuttings you took from the knife. 

23 Just one photograph , D- 640 . Is this a photograph, Dr. Bing, 

24 depicting 7A, scraping from the knife? 

25 A Yes. 
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1 Q And you had excluded Mr. Pompey from that? 

2 A Yes, I did . 

3 Q Now, can you just tell us whether or not you left what 

4 appears to be suspected blood or biological material next to 

5 where you took your area? 

6 A Yes, I did. 

7 Q Why did you do that? 

8 A It's a practice of our laboratory to not ever take an entire 

9 stain but to leave some behind in case subsequent testing is 

10 going to be done on that item either by us or somebody else, 

11 usually somebody else, so it's our practice to leave something 
0 

$ 12 behind. 

13 Q Have you ever heard a term called confirmatory tests? 

14 A That's usually the reason to leave it behind so there would 

15 be something left that was at least consistent with the stain we 

16 took . 

17 Q Have you ever received any FBI reports --

18 MR. SANTULLI: Objection . This has nothi ng to do with 

19 his testimony. 

• 20 Q Dr. Bing, the prosecution was asking you certain 

21 questions about the practices of laboratories about how they 

2 2 report out certain results? 

23 A That's right . 

24 Q And you say it varies from laboratory to laboratory a s 

25 to how certain results are reported out? 
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1 A It can. 

2 Q Now, the prosecutor asked you certain questions about 

3 statistical data as to mixtures? 

4 A Yes. 

5 Q And also do the laboratories vary as to their reporting 

6 out of results where they say conclusive, conclusive with caution 

7 or inconclusive when it comes to genetic. Is the materia when 

8 it shows up where the "C" dot or "S" dot show up? 

9 A I've seen some that say where it can be due to a mixture or 

10 artifact. 

11 Q Now, D-933 for Identification, the bra, 6C . Mr. 

12 Hoffman's known sample is above this particular exhibit? 

13 A That's my understanding, yes. 

14 Q Can you tell me how many laboratories in the United 

15 States would be comfortable in reporting out with caution or an 

16 indefinite conclusion that they would say it would be Edward 

17 Hoffman who could not be excluded from section 6C? 

18 A I know of a laboratory, possibly forensic science might 

19 report -- you have to do this on a case by case basis. I know 

20 forensic science would report out results without the presence of 

21 a "C" or "S" dot. 

22 I know that the Florida State De partment of Public Safety , 

23 ~hey will present to a jury polymarker results, for example, if 

24 _he first three dots are missing they would still report out the 

25 last two. 
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1 MR. SANTULLI: I object to that. The first three dots 

2 missing has nothing to do - -

3 THE COURT: I'll sustain t h e objection. Ladies and 

4 gentlemen, it's his opinion that matters. 

5 Q Doctor, also regarding your testing in this case, is it 

6 fair to say that the cuttings that you took or the samples that 

7 you took you were concentrating on suspected blood stains? 

8 A Yes, I was. 

9 Q Now, if someone killed somebody or assaults somebody 

10 and they don't bleed at a crime scene what other ways would their 

11 DNA be left behind? 
0 

~ - 12 A Any bodily material that has cells in it that can be left 

13 behind could be a sorts of DNA . 

14 Q And does that include saliva and semen? 

15 A And skin, yes. 

16 Q And out of saliva and semen and skin are there any that 

1 7 are hard he were to detect in DNA testing out of those three or 

1 8 does it vary? 

19 A No, I believe it's all equally difficult whatever source is . 

2 0 Q And you have no idea what resu lts would come up before 

21 you ran the test? 

22 A No. 

23 Q At any time if you took an area - - I'll withdraw that . 

24 Dr . Bing, when the prosecutor was asking you questions 

25 yesterday on cross examination about some of the p hotographs of 
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1 the mattress, do you recall that? 

2 A Yes, I do. 

3 Q And do you recall your testimony on that? 

4 A Yes, I do. 

5 Q Do you recall on direct testimony taking certain 

6 photographs from 1996 and comparing them to not another 

7 photograph but actually to the mattress stain, itself? 

8 A Yes, I did. 

9 Q And based upon your review of the actual piece of 

10 mattress on 35A and an actual photograph of a section of your 

11 cutting of 4B you gave certain information about whether or not 
0 

$ 12 stains were there anymore? 

13 A That was my testimony . 

14 Q And you stand by that testimony? 

15 A Yes, I do. 

16 Q And, Dr. Bing, also in this particular case as far as 

17 the cut out area of 35A where your 4B stain is? 

18 A Yes. ' ; 
i 
• 

19 

20 

Q Do this day, Doctor, do you know whether any other 

laboratory or any other individual took a cutting from that area 

2 1 other than the State Police? 

22 ~ No, I don't know . I don't kn ow who would have done that . 

23 Q Did you do it, Doctor, of that area above 4B? 

24 No, I didn't take any cloth from that area. 

25 Q Doctor, in the use of DNA evidence i n the forensic 
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1 community could you just tell us just what role DNA is supposed 

2 to play in forensic testimony and how it's to be evaluated? 

3 MR. SANTULLI: Objection . It's not for this witness to 

4 determine how it's to be evaluated. 

5 THE COURT: I'll sustain the objection. We're on 

6 redirect and not starting over again. 

7 Q Doctor, do you have an opinion regarding how DNA is 

8 supposedly to fit like a jigsaw puzzle? 

9 MR. SANTULLI: Objection. 

10 THE COURT : Sustained. 

11 Q Doctor, you have been questioned on cross examination 
0 

~ - 12 

13 

about your archive documents, correct, the archive documents that 

you reviewed at the State Police? 

14 A I think that's what they're called, yes. 

15 Q Doctor, other than questions of you regarding P- 30 

16 results in this case, you have approximately -- I think you might 

17 want to pull it out very quickly, the eight pages of notes. 

18 A The handwritten notes or the typewritten? 

19 Q The typewritten notes are fine. 

20 Do you have those, Dr. Bing? 

21 Yes, I do. There were eight pages, yes. 

22 Q Doctor, one page the State was asking you about was 

23 page No. 3 dealing with P-30 results which according to your 

24 ~ypewritten notes of 3/28/90? 

That ' s right. 
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1 Q Now, the other seven and a half pages, did those deal 

2 wi th iso - enzyme transcriptions that you made? 

3 A And blood typing. 

4 Q And blood typing? 

5 A Yes. 

6 Q And other P-30 results? 

7 A Yes. 

8 Q Now, what you put down about iso-enzyme results and 

9 blood typing results other than the ones on that page, those are 

10 all within your typewritten notes? 

11 A Yes. 
0 

$ 

e 
12 Q Do you remember any questions on cross examination 

13 asking about your accuracy --

14 MR. SANTULLI: Objection, Judge. 

15 THE COURT: Sustained. 

16 Q Dr. Bing, is it fair to say from your notes that you 

17 took down in the State Police, there were a series of dates that 

18 you are transcribing from set of 1990 to another time in 1990. 

1 9 Is that right? 

• 2 0 ~ I assumed that those were dates and that's what I did. 

2 1 Q And that's what you put down in your typewritten notes? 

2 2 That's right. 

2 3 Q Doctor, the prosecution showed you a set of results 

24 here marked -880. I think you saw these yesterday, Doctor . 

Yes, I did. 
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1 Q Now, Dr. Bing, do you recall on cross examination the 

2 State asked you questions about the unstained plate, so to speak? 

3 A Yes, I do . 

4 Q Now, Dr. Bing, in this particular case do you have from 

5 your typewritten notes an indication from your notes that at the 

6 top of your page that it was P- 30? 

7 A That's what my handwritten notes and typewritten notes say. 

8 Q Now, Doctor, this document or this blowup that you're 

9 being shown now is from an archive document indicating species 

10 determination? 

11 A Yes, it is. 
0 

$ - 12 Q Dr . Bing, are you familiar with how to read results 

13 such as these and also P-30 results? 

14 A As I testified yesterday, that's not the way that we would 

15 report it, but certainly what is indicated there is that in this 

16 particular test they look at the unstained plate and then the 

17 stained plate, yes. 

i ; 18 Q Doctor, the State asked you questions about the 

i 
19 unstained plate only yesterday. 

• 20 MR. SANTULLI: Judge, for the record, it wasn't 

21 yesterday. 

22 MR. KLEINER: Two days ago . 

23 Q And for the record, Doctor, you pointed out five 

24 ~ositives out of the 23 for P-30? 

25 A That's what I did, yes. 
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1 Q Doctor, let me ask you a question: 

2 If a plate, assume it's a P - 30 plate, and the plate says 

3 minus in one column and minus in another column, how would you 

4 report that out? 

5 A How would I report it out? 

6 Q Would you report it out as a negative or a positive? 

7 A I would report it out as a negative. 

8 MR . SANTULLI: Judge, objection . It's not relevant to 

9 how he reported it out. 

10 THE COURT: I'll allow the question. 

11 Q Doctor, two days ago do you recall the only column you 
0 

$ 

e 
12 were asked questions of was the unstained plate? 

13 A That's correct. 

14 Q Now, if you have positive on two separate areas of the 

15 plate what would your result be? 

16 A Positive. 

1 7 Q Now, in this particular case if this is what you had 

i ; 18 seen rather than a P-30 you indicated that you reported out only 

i 
19 five positives. 

• 2 0 Now, based upon the stained plates being all positive, if 

21 this is what you saw how would you have recorded out this result 

22 as to whether all of the 23 samples were positive or negative? 

23 MR. SANTULLI: Objection, J udge . 

2 4 MR. KLEINER: Judge, the State went into --

25 THE COURT: I don't understand your question. 
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1 MR. SANTULLI: He said if you will have seen it would 

2 you have changed --

3 THE COURT: Repeat the que stion . 

4 BY MR. KLEINER: 

5 Q Doctor, you testified that a minus plus or a plus plus 

6 would cause a positive transcription of yours on your data, is 

7 that correct, for P-30? 

8 A I would probably call that positive, yes. 

9 Q Now, based upon what's on the stained plate here on 

10 this side of the column and this side of the column are all of 

11 them pluses? 
0 

$ 12 A Yes . Well, they're not all. 

e 13 Q These are the controls. 

14 A The controls are negative. 

15 Q Now, all of the evidence from 32(1) all the way down to 

1 6 111(2) on the stained side of the plate, are they all positive? 

17 A Yes, sir. On that document, yes . 

18 Q Dr. Bing, in looking at this document how would you 

19 report out all of these results, as positive or negative? 

20 MR. SANTULLI: I'm going to object. How he would 

21 report them out --

22 THE COURT: I'll allow the question. 

23 A I probably would report them out as positive. 

24 Q All of them? 

25 A If they're positive in a stained plate, what I understand 
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1 this really is supposed to represent, they would represent 

2 positive samples. 

3 Q And in this case what you put down were a series of 

4 negatives and only five positives? 

5 A That's what I did, yes . 

6 Q Dr. Bing, do you recall also being asked questions --

7 MR. KLEINER: I'm going to approach the wi t ness, your 

8 Honor, with D-46B. 

9 Q Dr. Bing, you also recall regarding this particular 

10 document which there's a larger version of, this was a photocopy? 

11 A Yes. 
0 

$ 12 Q Now, it says in the upper right in handwriting on the 

13 photocopy P.9? 

14 A That's right . 

15 Q And on the original underneath it it says 90-9? 

16 A That's right . 

17 Q Now, Dr. Bing, in this particular case --

18 MR. KLEINER: With the Court's permission I just ~ant 

19 to open this up. 

20 Q This is the photocopy that has the P . 9? 

21 A I think so, yes. 

22 Q And this is the original that has 90 -9? 

23 A Yes , it does. 

24 Q Both of those were in the upper right hand corner, 

25 Doctor? 
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1 A Yes. 

2 Q And when you received the photocopy prior to testifying 

3 you received the photocopy with the P.9? 

4 A Yes. 

5 Q Doctor, this exhibit that you were shown just a few 

6 minutes ago by me, S-880, could you see this P . 9? 

7 A Through the cutout, but it's there. 

8 Q Now, Doctor, the other day you were asked to come down 

9 and identify this, this Exhibit S-888 . Do you recall that? 

10 A Yes, I did. 

11 Q And do you recall y o u were asked certain questions by 
a 

~ • 12 Mr. Santulli about these particular results? 

13 A Yes, I was. 

14 Q I just want to get something right here, Doctor. 

15 The information that's written on this particular exhibit, 

16 did you write this information in your hand or did Mr. Santulli 

17 write in his hand P.9? 

18 MR. SANTULLI: Judge, it's a different exhibit. 

19 Q I'm asking you who is the author of this right here, 

• 20 P.9? Did you write in, Doctor, or did Mr. Santulli write this? 

21 THE COURT: What are you holding the paper up? 

22 MR. KLEINER: It's a question for the jury. 

23 THE COURT: Mr. Kleiner, let 's not play games. 

24 MR. SANTULLI: There's a P.9 that I did not write on 

25 that object. 
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1 MR . KLEINER: The circle has a nice look to it. 

2 MR. SANTULLI: Mr. Heaney wrote it and he said he wrote 

3 it. 

4 MR. KLEINER: I don't believe that was his testimony. 

5 MR. SANTULLI: I'll put him up on rebuttal then. 

6 (Discussion off the record . ) 

7 THE COURT: Hold it. One at a time. 

8 Did you write that, Doctor? 

9 THE WITNESS: No. 

10 THE COURT: Who wrote it? 

11 THE WITNESS: Mr. Santulli. 
c 

$ 12 MR. KLEINER: No further questions. 

13 RECROSS EXAMINATION BY MR. SANTULLI: 

14 Q You weren't talking about who wrote P.9 on the piece of 

15 paper? 

1 6 A No. 

1 7 Q And as you testified on cross examination it could very 

18 well be when this page was transcribed on the Xerox machine the 

1 9 90 -9 didn't come through and someone wrote page 9 on here? 

• 20 MR . KLEINER: Objection, speculation. 

21 THE COURT: Somebody wrote it on there. We know that. 

22 MR. KLEINER: That's right , Judge, and that's why I 

23 showed S - 888 . 

24 Q Is that correct, Doctor? 

25 THE WITNESS: Can I answer that question, your Honor? 
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1 THE COURT: Go ahead. 

2 A Yes. 

3 Q Regardless of whether somebody wrote page P.9 on it, 

4 the data on the page is exactly the same, Doctor? 

5 A That's true. 

6 Q So every time in one column there's a negative it's the 

7 exact same thing except some of it was blocked off which did not 

8 pertain to this case? 

9 A That's right. 

10 Q And isn't it true, Doctor, that you can't find anywhere 

0 
11 in these archive documents tha t you have in front of you any 

~ 12 reference to a P-30 test other than a negative in Specimen No. 

13 84? 

14 A That was my testimony yesterday. 

15 Q It was your testimony yesterday that you could not 

16 discount the possibility that you made a mistake when you were 

17 transcribing the human species test and putting on the P-30 on 

18 the your notes? 

19 A That was my testimony. 

• 20 Q And you're still standing by that? 

21 A I'm still standing by it. 

22 Q And you would have a page labeled human species 

23 MR. KLEINER : Objection. 

24 THE COURT: Sustained. 

25 Q Well, Doctor, when you were at your laboratory did you 
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1 write down any species determination notes, eight pages of 

2 notes. 

3 A No . 

4 Q So you don't have in your notes this page which was in 

5 t he arch i ve documents . Is that right? 

6 A That's right. 

7 Q So ei ther you overlooked this page as well or you 

8 innocently confused the P-30 with human origin? 

9 MR. KLEINER: Objection. That is not his t e st i mony . 

10 THE COURT: I'll a l low it. 

11 
0 

A As I testified earlier, t hat certainly is a possibility, Mr . 

~ 12 Santulli. 

13 Q And, in fact, without going over all the numbers the 

14 first column corresponded to your notes? 

15 A That was my testimony . 

1 6 Q And it lends credence 

1 7 THE COURT : That's argumentative. 

1 8 MR. KLEINER: Objection. 

1 9 Q Doctor, let me ask you a couple of questions. 

2 0 Could you turn to page 9 of your report since we have this 

21 open? 

2 2 A Page 9 of my report. 

23 Q Do you have it ? 

24 A Yes. 

25 Q Mr . Kleiner showed you this D-9 33 and h e had written 
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1 down bra, 680? 

2 A Yes. 

3 Q The results are not in your final report? 

4 A That's right. It's in our laboratory's criteria for a 

5 report. 

6 Q Would it be fair to say S-888 shows what your results 

7 were of that spec i men? 

8 A That's right. 

9 Q And that would be across the whole board, LDLR and 

10 GYPA, all the systems? 

11 A That's correct . 
0 

$ 12 Q Also Mr . Kleiner showed you one of these boards. I'm 

13 just going to take t his one for example . 

14 Would it be fair to say, Doctor, if you make a crosscut as 

15 to any one of these systems that person is excluded? 

16 A This in any of our reports, yes. 

17 Q So this system, Hoffman's blood, he's excluded three 

• ; 18 times and Mitchell is excluded once . They're both considered to 

~ 19 be excluded? 

• 20 A Based on the report, yes. 

21 Q It's doesn't matter if it's one or three exclusions? 

22 A No. 

23 Q Doctor, Mr. Kle iner showed you photograph, I believe 

24 D-640? 

25 A That's right. 
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1 Q And you indicated you tested one portion of the knife . 

2 Is that right? 

3 A That's correct. 

4 Q And you came up with what was consistent with a single 

5 s ource stain for Audrey Robinson, one of the victims in this 

6 case? 

7 A Yes. 

8 Q And would it be fair to say you did not test the 

9 handle? 

10 MR. KLEINER: Objection . I didn't ask that. 

11 THE COURT: Objection stained. 
0 

~ 12 Q Would it be fair to say the only portion you did test 

13 would be the part you circled with the dotted black marker? 

14 A That's my testimony. 

15 Q Regarding the mattress, Mr . Kleiner asked you, would it 

16 be fair to say you don't have a specific recollection as to how 

17 the mattress looked when it was photographed in March of 1996? 

18 A No, I was testifying entirely from the photographs, Mr. • ; 
I 19 Santulli. 

• 20 Q And based on your testimony yesterday as to the 

21 cond itions of shadows and lighting you don't have a specific 

22 recollection as to how they affect the picture? 

23 A I couldn't t estify to that. 

24 Q Because you don't have a specif ic recollection . Is 

25 that right ? 
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1 A I don't recall exactly seeing how those samples looked, but 

2 I do think that the photographs that Dr. DeForest took are a fair 

3 and accurate representation of what I looked at at that time. 

4 Q But you don't know if there were any shadows - -

5 MR. KLEINER: Objection. Asked and answered. 

6 THE COURT: I'll allow it. You're supposed to be 

7 rushing. 

8 MR. SANTULLI: I am. 

9 THE COURT: Are we going to keep going? 

10 MR. SANTULLI: Three questions, Judge -- one question. 

11 Q Doctor, regarding your report, Mr. Kleiner asked you a 

12 bunch of hypothetical questions. Is that right? 

13 A That's right. 

14 Q And based upon hypothetical questions you can give an 

15 answer, but they're not necessarily substantiated by fact in this 

16 case. Isn't that right? 

17 A That's right. 

18 Q As to what is fact in this case, you reported in your 

19 official report of October 20th, 1996. Is that right? 

• 20 A That's right. 

21 Q So what you found was scientifically reliable is in 

22 your report. Is that right? 

23 A That's my opinion, yes. 

24 Q Okay. And the results of what you put in your report 

25 are contained in S-863. Isn't that right? 
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1 A That's correct . 

2 Q And everything else as to hypothetical would not be 

3 something that would be put in your final report, the 

4 hypothetical? The hypothetical questions and hypothetical 

5 opinions are not something that's in your report? 

6 A All I put in my report is something that I thought was 

7 reliable to repor t. 

8 MR. SANTULLI: No further questions. 

9 FURTHER REDIRECT EXAMINATION BY MR. KLEINER: 

10 Q Dr. Bing, when you identified the mattress and you 

0 
11 identified the area where the ticking was above 4B, when you 

$ 
12 showed that to the jury did you see something different than you 

13 saw in the photographs from March 22nd, 1996? 

14 A Yes, I did. 

15 Q And did you see evidence from March 22nd, 1996 of a 

16 stained area and then when you picked up the ticking in front of 

17 this jury a few days ago? Did you see that stain vary again? 

18 A No. 

19 Q Now, Dr. Bing, the prosecutor showed you the mixture 

20 results just a second ago. In this particular case, Doctor, all 

21 of the results in this particular case from single source data 

22 that you have -- this is 857. Did you find any evidence in any 

23 sample that you ran with typeable result where Josh Pompey was 

24 not excluded or even included as a source contributor in any 

25 single source stain? 
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1 A No. 

2 MR. KLEINER: No further questions. 

3 FURTHER RECROSS EXAMINATION BY MR. SANTULLI: 

4 Q He was not included in any of the samples? 

5 A No. 

6 MR. SANTULLI: Nothing further. 

7 MR. KLEINER: Nothing further. 

8 (Witness excused.) 

9 THE COURT: All right, see you back at 1:00. 

10 (A luncheon recess is taken.) 

11 A F T E R N 0 0 N S E S S I 0 N 

12 MR. SANTULLI: Judge, are we on the record? 

13 THE COURT: Is there something you want to say? 

14 MR. SANTULLI: Yes. Judge, before the witness takes 

15 the stand 

16 MR. KLEINER: Judge, I'm just waiting for this to come 

17 up because maybe the witness should be excused. 

18 MR. SANTULLI: I just want to outline something so your 

19 Honor will know how to handle it. I'm just going to object at 

20 some point to the expertise of the witness. Would you rather I 

21 do it beforehand? 

22 Obviously at some point you ' re going to ask me if I accept 

23 the witness as an expert . 

24 THE COURT: I don't want to have to go through it 

25 twice. 



93 
Colloquy 

1 MR . SANTULLI: Okay. 

2 MR. KLEINER: How do you want to work that, Judge? 

3 THE COURT: After you ask him his questions on his 

4 qualifications. Other than that we'll have to do it all over 

5 again . 

6 MR. KLEINER: Your Honor, one thing I'm going to have 

7 to do, when the j ury comes out I'm going to need court assistance 

8 to go back into the room and get those materials. 

9 THE COURT: Okay. 

1 0 MR. SANTULLI: Can I ask one other thing? 

11 Are there any other photographs or blowups we're going to be 

12 looking at that I have not previously seen? 

1 3 MR. KLEINER: Unless the State can show me what they 

14 have? 

15 MR. SANTULLI: I guess I'm looking for anything 

16 subsequent to the last trial. 

1 7 MR. KLEINER: Only the work from the most recent visit 

• I 1 8 would have been subsequent to the last trial. 

i 19 MR. SANTULLI: I just don't know what that means . 

• 2 0 MR. KLEINER: After the first trial when and 129 were 

21 scanned in pursuant to Court order, those are the only ne wly 

22 scanned images in this case in addition to what t he St a t e had 

23 l a st time . 

24 MR. SANTULLI : I appreciate that. What I 'm a s king i s , 

25 is t her e any hard c opy, cyc lone, bubble jet or har d copy of those 
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1 things subsequent to the first trial that I haven't seen? 

2 MR. KLEINER: I think the State was provided in 

3 discovery with the new shots of 122 and 129. I don't remember 

4 the exact number. 

5 MR. SANTULLI: Could I see the two shots? If there are 

6 two shots 

7 MR. KLEINER: Some of them were cropped. We had in put 

8 on the record. The State acknowledged on the record not only did 

9 they receive a disk which is a Jazz disk, a new disk, but they 

10 also received in discovery a blowup of the actual images. 

0 
11 I don't have them here i n front of me so I can't really 

~ 12 address it unless they show me what they have and I'll tell them 

13 if we have anything additional. 

14 MR. SANTULLI: The only thing is when we get things 

15 from Mr. Kleiner -- I'm not complaining of it. It might be a 

16 certain size and then we why into court and it's blown up five or 

17 six times larger. 

i ; 18 I just want to know if they have anything that they're going 

i 19 to show to the jury. It's a simple request. I just want to see 

• 20 it. 

21 THE COURT: We only have an hour and a half this 

22 afternoon, anyway. 

23 MR. SANTULLI: He might show them to the witness. 

24 Can't I see just those two negatives? 

2 5 That's all I'm asking is to see them at this point. I 
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1 assume he has them on the boards over there. 

2 MR . KLEINER: I don't have them. 

3 (Discussion off the record.) 

4 THE COURT : Are you set to go then? 

5 MR. KLEINER : Judge, the only one I see -- and I don ' t 

6 know if I'm going to use this one, but the only one I see that 

7 the State doesn' t have I believe will be -- they have to Jazz 

8 this . Thi s is something that I have. 

9 I 'll be happy to turn it over to them, but I bel i eve it's 

10 going to show up on the computer . 

1 1 THE COURT : All righ t. Let's get the jury out. 

12 (The jury e ntered the courtroom.) 

13 THE COURT : Do you have a witness for us, Mr. Kleiner? 

14 MR. KLEINER: Thank you, your Honor, yes . At this time 

1 5 the defense calls Mr . Phil Morgan to the stand. 

1 6 P H I L I P M 0 R G A N, defense witness, sworn: 

17 COURT OFFICER: Would you please give us your title? 

i ; 1 8 THE WITNESS: Computer graphics . 

i 19 THE COURT: How do you spell Philip? 

• 2 0 THE WITNESS: P- h - i - 1-i - p. 

21 DI RECT EXAMINATION BY MR. KLEINER: 

22 Q Mr . Morgan, there's a mi c rophone ther e. 

23 Mr. Morgan, I'm going to show two documents t o you . One i s 

24 marke d D-7 7 which i s you r r eport a nd D-77A which is your resume . 

25 They're attached toge t her. 
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1 Do you have that, Mr. Morgan? 

2 A Yes. 

3 Q I'm going to ask you some questions from your resume 

4 regarding your qualifications in your respective field. 

5 Mr. Morgan - - and you can refer to them if you need to. 

6 Mr. Morgan, tell the jury a little bit about where you are 

7 employed now and what you do. 

8 A I work for Kaltech Industries in New York City. I do 

9 computer graphics there. I research new technologies in the 

10 field of computer graphics, computer equipment, output equipment 

0 
11 and so on , things that are computer controlled that apply to 

$ 1 2 p roduct i on, and I consult f or two other companies that we own. 

1 3 Q And what companies are those? 

14 A Bi g Apple Sign and Millenium . 

15 Q And where is Kaltech, in New York City? 

16 A Yes. 

17 Q And where is Big Apple? 

• ; 1 8 A New York Ci ty . 

f 19 Q And Mi llenium, where is that? 

• 2 0 A Hempstead, Long Island . 

21 Q Now, you mentioned some of the work you do for 

2 2 Ka l tech . Is there any difference i n the work that you do f o r Big 

23 Apple? 

24 A I do mostly consul ting for Big Apple . 

25 Q When you say consul t i ng, bas i cal l y what do you do? 
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1 A Yes. 

2 Q What do you do as a consultant? 

3 A When they have problems there, technological problems, they 

4 usually call me to help them try to solve the problems. 

5 Q What kind of technological problems are you familiar 

6 with? 

7 A Pertaining o computers, computer derived output, color 

8 output, machines that are controlled by computer. 

9 Q Mr. Morgan, you mentioned a company by the name of 

10 Millenium . Could you tell us your affiliation with that? 

11 A It's a company that we recently purchased that is in the 

12 point of purchase display business and we have a computer 

1 3 controlled laser there which is mainly what I do for them is help 

14 them with that. 

15 Q And what kind of work is that specifically? 

16 A Consulting. 

17 Q Now, the computer laser equipment in Millenium, what 

18 specifically do you do with that equipment? What does that have 

19 to do with computers? 

20 A Well, specifically I help them in the purchase of that 

21 equipment. I helped them in setting it up. I trained on that 

22 equipment so I could train their employees and basically that was 

23 what I do now. 

24 Q By that what do you mean. 

25 A We do color spraying for silk screen printing. We do acid 
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1 etchings which is also a process. We produce film for silk 

2 screening. We produce masks for sand blasting and there are a 

3 lot of differe nt processes. 

4 Q Now, in these industries that you are involved in, Big 

5 Apple, Kaltech and in Millenium, are you a partner in these 

6 companies or are you an employee? 

7 A I'm an employee. 

8 Q Are you somebody who is paid by commission or paid in 

9 other ways? 

10 A Salary. 

11 
0 

Q And as far as the ownership of these companies, are 

$ 12 t here different owners or are three the same? 

13 A Same owners. 

14 Q Now, how long have you worked at Kaltech? 

15 A Since the owners bought it. I think it was maybe six, seven 

16 years ago. 

17 Q I'm just going to ask you to take a look at the first 

18 page of your resume. 

19 A '92 . 

• 20 Q And as far as the other companies go, your consulting 

21 work with them, is that at a later time or at the same time? 

22 A Well, prior t o Kaltech I was working for Big Apple because 

23 at the t i me they didn ' t own Kaltech. 

24 Q Could you just tell us a little about 'n the 

25 non-forensic -- this case being a forensic case. In t he 
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1 non - forensic field what types of clients are you dealing with, 

2 what types of companies? 

3 A Well, everybody from somebody wants something for home use 

4 to Fortune 500 companies. 

5 BASF headquarters, we're doing the rehabilitation of Grand 

6 Central Station. We do all of Donald Trump's work, casinos, 

7 hotels, whatever he does . I could go on for --

8 Q Okay. 

9 Now, when a non-forensic client comes to you with a request 

10 for your company to do work, how do you approach that? 

11 
a 

A Well, first I need to know what kind of output we're going 

$ 12 to need and then I help them with what I'm going to need to 

13 produce the job according to the way they want it to be. 

14 It can be a very complicated process. 

15 Q Now, in the non-forensic field are there ever times 

16 t hat companies like Fortune 500 companies come to you with film 

17 negatives or other types of information? 

1 8 A Yes. 

19 Q Visual information? 

20 A Yes, all types. 

21 Q And when they come to you with these types of requests 

22 for you to do work on them or your company to do work on them, in 

23 the non-forensic field is there ever a request of you to use the 

24 computer to change an i mage? 

25 A Yes, all the time. 
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1 Q Can you explain that for the non-forensic community or 

2 non-forensic clients? 

3 A Basically an a consultant for anything can be done on a 

4 computer. You can create things that don't exist or you can 

5 erase things that do exist, and that's done quite often in the 

6 commercial world. 

7 You can make a model's teeth whiter. You can change a 

8 model's eyes from brown to blue . 

9 Q Have you done that? 

10 A Yes. 

11 
0 

Q Now, in your experience such as forensic cases, 

$ 

e 12 criminal cases such as this one, is the handling of a forensic 

13 case the same as a non-forensic case or is there a different 

14 protocol that you use? 

15 A In this type of work I've changed no settings anywhere on 

16 any of the computer programs. 

17 Q What do you mean by changed no settings? 

18 A I do a scan without changing any settings . I change it to a 

19 file without using any film or color -- I worked with a company 

• 20 called Duxbury. They developed the software and I was at the 

21 time for them in the field so we could produce Braile that was 

22 accurate to ADA law. 

23 Q Now, as far a s the technology itself, computer 

24 technology, can you just tell us how this field is evolving and 

25 how you stay up with the field as it's evolving? 
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1 A I never stop reading. That's basically the only way I can 

2 keep up. I have to read constantly to keep up with the new 

3 technologies that are emerging. 

4 Q And is the technology changing every two or three years 

5 or is it changing in a different way? 

6 A It's -- the capabilities of the technology are now much 

7 greater than they were just one year ago. 

8 Q What do you mean by that as an example? 

9 A Well, I can now produce a photograph billboard size in about 

10 an hour whereas in the past it had to be done in many, many 

0 
11 pieces and then put together through a silk screening process and 

$ 12 the final result was not half as accurate as it i s now . 

13 Q Is there also a process that you've gone through as an 

14 employee of these three companies to attend trade shows and 

15 things like that regarding computer technology? Could you tell 

16 us about that, if it's true? 

17 A I traveled a lot looking at new technologies and I go to a 

• I 1 8 lot of trade shows looking for new things that apply to our 

~ 19 field. 
r 

• 20 Q I think in your resume you mentioned on the first page 

21 of your resume certain clients that you have had contact with . 

22 Do you have that there? 

23 A Right. 

24 Q Just regarding these clients, are these clients clients 

25 that you've had personal interaction with or are they just 
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1 clients of the business? 

2 A These are all jobs that I've personally worked on . 

3 Q I know there is an exhaustive list beyond this, but if 

4 you would just list the clients and companies that you've had 

5 i nteraction with, could you just tell the jury who those clients 

6 are as identified on the first page? 

7 A Okay. 

8 THE COURT: MP, who is the designer architect; Four 

9 Seasons Hotel, a job that I worked on; Sheraton Hotels; 

10 Ciba-Geigy; Shearson-Lehman; Corning Glass; 

11 Max Factor; New York Telephone; Metropolitan Transportation 

12 Authority; Revlon; City Corp.; NBC; BASF. 

13 I also did work for the Middlesex County Prosecutor's office 

14 in New Jersey. 

15 Q Now, the last one dealing with the Middlesex County 

16 Prosecutor's office, was that a forensic criminal case? 

17 A Yes. 

18 Q And can you tell us, Mr. Morgan, approximately when you 

19 got involved in working in a forensic setting on a criminal case 

20 in Middlesex County for their Prosecutor's office? 

21 A It was about a year ago. 

22 Q And in working with the Middlesex County Prosecutor's 

23 office on a criminal case just basically with relation to the 

24 work you did in this case, just the type of work that you did for 

25 them. Not the specifics but just generally the type of work that 
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1 you were called upon to do? 

2 A I scanned some negatives for them at high resolution. 

3 Q When you say negatives, you mean photo negatives? 

4 A Photo negatives, yeah . 

5 Q You scan them? 

6 A I scanned them at high resolut i on. There were things they 

7 wanted to see 

8 MR. SANTULLI: Objection as to the specifics . 

9 Q Not getting into specifics, did you scan in photo 

10 negatives for the Middlesex County Prosecutor's office on a 

11 criminal case? 
0 

$ 
12 A Yes. e 
13 Q When you did that you say the client was the 

14 Prosecutor's office? 

15 A Yes. 

16 Q And when you scanned them in, did you scan them in in 

' 
17 what way? Without getting into specifics, basically what did you 

; 1 8 do? 

i 19 A I used the drum scanner at Big Apple. I saved them on a 

• 2 0 drum scanner and saved them to CD. 

21 Q Now, you mentioned something called a scanner . Could 

22 you just tell us little bit about your familiar ity with a drum 

23 scanner or other types of scanners, what they are and how t hey 

24 wor k? 

25 A Well, the drum scanner, it gives you the best quality scan 
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1 over let's say a flat bed scanner. The drum scanner pins the 

2 negative toward a CCD . A CCD is what picks up the color image 

3 and creates the digital information for a color printer . 

4 Q Now, can you just tell us chronologically where it goes 

5 once it's processed through the scanner, where it ends up, how it 

6 ends up and how do you save it? 

7 A As the file i s being created it's being saved to one of the 

8 hard drives on the system . 

9 Q On the computer? 

10 A On the computer. And a hard drive is a storage device 

11 inside the computer. 
a 

~ 

e 
12 

13 

I then copy it from the hard drive to a CD where the image 

can't be changed. 

14 Q What do you mean by that, where the image can't be 

15 changed? 

16 A Once the image is put onto the CD it's permanent. You can 

17 add to the CD . You can add more pictures to the CD, but the 

18 pictures o r iginally burned on the CD cannot be changed. You can 

19 call them up but you can't change them. 

2 0 Q When you same the images are burned onto the CD, what 

2 1 do you mean by burned onto the CD? 

22 A Well, the CD technology, images are literally burned into 

23 the surface of the CD. 

24 Q Is that a compact disk? 

25 Right. 
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1 Q Now, in the Middlesex County Prosecutor's case was that 

2 the procedure that you utilized? 

3 A Yes. 

4 Q And does there ever come a time such as in that case 

5 where the image that gets run through the scanner actually could 

6 appear on the computer? 

7 A Yes, the imag e comes up on the screen as well as being saved 

8 to the hard drive. It's a simultaneous process. 

9 Q Now, the method of preserving the image, does that 

10 involve the compact disk? 

0 
11 A Yes. The CD provides a way of running the digital type 

$ 
12 scanners. They're like cameras and they're used for scanning 

13 very large -- I could scan a car with one of these. 

14 You can't tape a car to a drum or a flatbed so this is 

15 fairly new technology. 

16 Q Is there also a scanner known as the Agfa scanner? 

17 A Yes, it's a drum type system. 

18 Q And you have one of these scanners at your place of 

19 business? 

20 A Yes. 

21 Q Now , just as a ballpark, over the number of years 

22 approximately how many negatives have you scanned in such as you 

23 used in this case and in the Middlesex County Prosecutor's office 

24 case, just an approximation over the years? 

2 5 A I've scanned thousands. I really can't begin to estimate 
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1 how many I've done . 

2 In a week's time we can scan anywhere from 10 to 100 

3 negatives on a normal ongoing basis . 

4 Q Do you have the responsibility of training individuals 

5 to show them how to use this equipment? 

6 A Yes. 

7 Q And have you done that? 

8 A Yes. 

9 Q I'm going to get back to some of your qualifications 

10 more recently, but if you would just give us a little more of 

11 your background starting with the time of your familiarity with 

12 computer systems, how you got involved with these systems and how 

13 your expertise over the years evolved in the field of computers 

14 and computer imaging? 

15 A My experience goes back to when home computers first became 

16 avai lable. I was at the time an illustrator and I used to do 

17 everything the old fashioned way with an easel and pen and pencil 

18 and so on and I just had a natural interest in the computers I 

19 was reading about so I went out and bought one and I started 

20 teaching myself computer technology. 

21 Q Was this in the '70's or the '80's? 

22 A I would say 't was in the '80's. I think it was like the 

23 early to mid-'80's when this all --

24 Q Now, prior to that what was your expertise in computer 

25 systems or the use of computer technology? 
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1 A Prior to that? 

2 Q Yes. 

3 A None. When I went to art school there were no computers. 

4 You couldn't take a computer class if you wanted to. 

5 Q You mentioned going into your educational background. 

6 Would you tell the jury your educational background? 

7 A The School of Visual Arts in New York . 

8 Q And approximately when was that that you went to School 

9 of Visual Arts? 

10 A '72, I think. '72 to '73. 

11 Q Now, prior to that have you had any involvement in the 

12 military through the use of some of their technological systems? 

13 A In the military I was in anti-submarine warfare. 

14 MR . SANTULLI: Your Honor. 

15 MR. KLEINER: Judge, this specifically deals with 

16 THE COURT: Does that technology help you learn 

1 7 computers? 

18 THE WITNESS: They were really early computers. 

19 Q Would you tell us again what were you doing for them? 

2 0 A We were using that particular technology to find submarines 

2 1 under water . It was basically an early version, an early 

22 computer hooked up to a sonar sys t em and it translated the sound 

23 information that you h ad in the water to a screen that was in my 

24 case in the ai rcraft. 

25 Q And what military agency was this? 
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1 A The Navy. 

2 THE COURT: We assume the U.S., the United States 

3 Navy? 

4 THE WITNESS: Yes, the U.S. Navy. 

5 Q I just want to ask you, you have certain other 

6 companies listed on your resume . International Electrical and 

7 Flag Company, wha t were you doing for them? 

8 A I was getting them started with their first computer system. 

9 Q And Dandy Systems? 

10 A Selling computer systems. 

1 1 Q Elite Flag and Banner Manufacturing Company? 

12 A I was vice-president of that company. I was dealing with 

13 the graphics, marketing and sales. 

14 Q Arista? 

15 A I was an artist and I talked them into their first computer 

16 as well . 

17 Q And the you mentioned something on the education 

i ; 18 background regarding 3-M School. Would you tell us about that? 

i 19 A I went to school at 3-M for their digital color equipment, 

• 2 0 learning the use of the equipment, how to deal with problems, 

2 1 imputting, going from film to digital color output. That's the 

2 2 large format type color. 

2 3 Q Mr. Morgan, regarding your work in the forensic 

24 community, dealing with the Middlesex County Prosecutor's office 

25 you mentioned you had done work for them on a particular case . 
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1 Can you tell us whether or not in the Middlesex County case 

2 whether you were called to testify in that case and were, in 

3 fact, qualified under the same discipline you're going to be 

4 offered here? 

5 A Yes. 

6 Q Did you testify in Middlesex County in behalf of the 

7 Prosecutor's offic e? 

8 A Yes. 

9 Q And were you qualified as an expert in the Superior 

10 Court of New Jersey in Middlesex County? 

11 A Yes. 
0 

$ 12 Q Were you qualified in the area of high r esolution 

13 imaging through the use of computers? 

14 A Yes. 

15 Q Previously in 1997 had you been previously qualified in 

16 the Bergen County Superior Court as an expert in this field in 

17 relation to this case? 

' ; 18 A Yes. 

I 19 MR. KLEINER: Judge, at this time the defense offers 

• 2 0 Mr. Morgan as an expert in high resolution imaging for the use of 

2 1 computer technology. 

22 THE COURT: Any voir dire, Mr. Santulli? 

2 3 MR. SANTULLI : Yes, your Honor. 

24 SPECIAL CROSS EXAMINATION BY MR. SANTULLI: 

25 Q Sir, was there anything you did in this case that had 
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1 anything to do with submarines? 

2 A No. 

3 Q Was there anything you did i n this case that you had 

4 done that had anything to do with sonar or anything of that 

5 nature? 

6 A Nothing. 

7 Q Now, you listed certain qualifications or certain 

8 equipment that you indicated that you had been trained on and 

9 uti l ized. Is that right? 

10 A Yes. 

11 Q Can you basically just give us a breakdown of the 

12 specific type of equipment that you utilized in this case? 

13 A In this case? 

14 Q Yes. 

15 MR. KLEINER: Judge, I'm just going to object to the 

16 f orm. 

17 Judge, this is misleading because there's a piece of 

• ; 18 equipment here and there's a piece of equipment used to scar. 

i 19 THE COURT: The question is what did he use . It's a 

• 20 simple question . 

21 A In this case I used the drum scanner. 

22 Q Is there a certain name f o r that or a model? 

23 A Let's see. What is the name of the drum scanner? I can't 

24 think of the name of the drum scanner. 

25 Q Is there any way you can i dent ify it so that I don't 



111 
Morgan - special cross 

1 confuse it with another type of drum scanner? 

2 A It's a 4000 DPI drum scanner. That put s it in a particul ar 

3 class. 

4 Q And what would the drum scanner be utilized for? 

5 A It's for scanning images. 

6 Q Is there any other equipment you utilized? 

7 A That's pretty much what we used in this case unless you're 

8 referring to the printing. 

9 Q Well, was printing done based upon what was scanned 

10 i n t o the computer? 

0 
11 A Well, we printed the imag es that were saved to the CD. 

! 12 Q So there's a printing equipment involved in this case? 

13 A Yes. When I took it to print we pulled the file directly 

14 off the CD and printed it to the cyclone machine. 

15 Q So a cyclone machine is a different piece of equipment 

16 that was utilized? 

17 A It's a master image processor which is hooked up to a Canon 

• ; 1 8 CL-500 prin ter. 

i 19 Q I'm sorry. Canon what? 

• 20 A Canon CL-500. 

21 Q And what does the Cyclone Canon do? 

22 A Well, the cyclone is the image p rocessor. It creates a 

23 continuous tone image from the digital information and then that 

24 image is sent t o the CL-5 00 printer. 

25 The printer is dumb. It just prints whatever it gets from 
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1 the processor. 

2 Q I'm sure the printer may take umbrage to that. 

3 When you say continuous tone, what do you do? 

4 A You don't see DOS. Some printers print with DOS. 

5 The cyclone, the reason we use it it's a very expensive 

6 processor. We use it because it provides continuous tone color. 

7 The people we work with are very particular about these 

8 things so we spend the money. 

9 Q Can color be changed and manipulated from one station 

10 of the equipment to another? 

11 A Yes, the color that's outputted from a machine is affected 
a 

~ 

e 
12 

13 

by humidity, temperature, a lot of things . 

Q Would the cyclone be consistent as to what final image 

14 results based on color, et cetera, from what was scanned into the 

15 computer? 

16 A Well, reasonably consistent. 

1 7 If I print like what I print on a particular day, those 

1 8 images wil l be consistent. 

19 If I print on another day the images might be slightly off 

• 2 0 from what I printed the previous day. 

21 Like I say, temperature and humidity have a lot to do wi th 

22 it , the amount of moisture and the p a per. There are a lot of 

23 intangibles. That's why so much time is spent. 

24 Q What equipment that produced the output are you talking 

25 about? 
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1 A I used a bubble jet copier. 

2 Q Is and any particular name or model? 

3 A It's a Canon Bubble Jet. I don't know what the model is. 

4 It's a large format color copier. 

5 Q Now, how is that different from the cyclone you just 

6 mentioned? 

7 A Well, it's not continuous tone color for one thi ng. It uses 

8 what's known as a Stocastic (phonetic) color process which is 

9 random color dots. 

10 If you look at it close up you can distinctly see dots. If 

0 
11 you look at the cyclone you don't see any dots . 

! 
e 

12 Q And regarding this particular system, would the output 

13 be the same as the standard image as to color and r.ontrast? 

14 A No, it changes. 

15 Q When you say that it changes , the colors would change? 

16 A Yes. 

17 Q And would it be fair to say -- would that be consistent 

18 or would that be inconsistent or uniform if it's reproduced each 

19 time? 

• 20 A It's affected by the same variables that any our color 

21 printing is, the amount of moisture in the paper, the temperature 

22 in the room, the humidity . There's a lot of things that affect 

23 it . 

24 Q Now, you indicated you had a certain amount of training 

25 regarding this equipment? 
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1 A Yes. 

2 Q Have you specifically used besides this case each of 

3 these pieces of equipment in the past? 

4 A Yes. 

5 Q Is that part of your business experience? 

6 A Yes. 

7 Q Other than the Middlesex County case and this case have 

8 you been qualified as an expert in any criminal case? 

9 A No. 

10 Q How many years have you been doing this work working 

0 
11 with negatives and imaging with computers and getting an output 

~ 

e 12 

13 

with cyclone or bubble jet? 

A Since August of '86 when I started this case. 

14 Q So would it be fair to say since August of '96 you've 

15 work on two criminal cases? 

16 A Yes. 

17 Q Did you have any type of formalized education as to 

• ; 18 college o r university or getting a degree or something of that 

i 19 nature in the computer field? 

• 20 A Not in the computer field. 

21 Q Did you have any college experience at all? 

22 A School of Visual Arts in New York. 

23 Q What type of school is that, strictly for visual arts? 

24 A Yes. 

25 Q Did you get a type of degree from that? 
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1 A It was not a degree school at that time. In any case I 

2 didn't finish. 

3 Q How many years does one usually go to that school? 

4 A I was there for two years and then I went to work. 

5 Q And it's generally a 4-year college or university? 

6 A It's now accredited. 

7 Q You basically are a self-taught person as it relates to 

8 computers and computer imaging? 

9 A Well, computers came appearing along as I was working. 

10 Q Would it be fair to say that the bulk of your 

0 
11 experience in this field deals with commercial enterprise? 

! 12 A I didn't hear the last part of that. 

13 Q Would it be fair to say that the bulk of your 

14 experience in this field deals with commercial work as it relates 

1 5 to art work and design work as it's scanned into a computer and 

16 output is produced? 

1 7 A Yes. 

' ; 18 Q And in this case there's certain equipment that we have 

i 1 9 here today. Is that right? 

• 2 0 A Yes. 

21 Q Would you just explain what equipment is in the 

2 2 courtroom? 

23 A I have a Mac 8600/300. It has a 4 gig hard drive . A gig is 

24 a thousand megabytes. 

25 It has 356 megabytes of memory in it separate from the hard 
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1 drive. 

2 The hard drive is storage. Memory is memory. Memory is 

3 what allows the computer to maintain something on the screen. 

4 Q Anything else? 

5 A I have a Jazz drive on this one. 

6 Q Just explain what a Jaz:i: drive is. 

7 A It's generally recent technology for storage. It can hold 1 

8 gig of information on it. It's become popular in the graphics 

9 world because it can hold large images. 

10 Q Does it take a monitor here? Is that a special 

11 monitor? 
c 

! 
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A This is a special monitor. It's a 37-inch high resolution 

computer monitor. 

14 THE COURT: Don't put it on your Christmas list, 

1 5 folks? It's very expensive. 

16 Q How much is it? 

17 A $10,000 . 

18 Q Put it on your Christmas list? Somebody will buy it 

19 for you. 

• 2 0 Now, regarding the computer, is that what's in the box, the 

21 computer, itself? 

2 2 A Since this computer is so expens ive they ship it all over 

23 the country instead of having one in the New York area. It 

24 lowers hydraul i cally into that box for shipping. 

25 Q What's inside the box is the computer guts ? 
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1 A It's just hydraulics that the pushes up the equipment. 

2 Q Is the computer equipment 

3 A The only computer equipment is what you can see on the box. 

4 Q And is this the Jazz box. 

5 A The Jazz box is the gray unit on top of the computer. 

6 Q What is there? 

7 A That's the Mac 8600. 

8 Q Now, did you get nil training on these individual 

9 pieces of equipment? 

10 A Training? 

11 Q Yes. 
0 

! 12 A I train people on this equipment. 

13 Q Did you receive training? 

14 A No, I was brought up on this. 

15 Q It's something that you acquired, self-taught again? 

16 A Yes. 

17 Q Now, you indicated that this equipment could be used in 

• ; 18 your comme r cial enterprise. Is that right? 

i 19 A Yes. 

• 20 Q Do you use it on a daily basis or is this something you 

21 use 

22 A This is a computer that we rented, but we have equipment 

23 like this in our offices. 

24 Q And you indicated during the direct examination of you 

25 that when information is scanned from the drum into the initial 
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1 computer system, that would be the first step of the process? 

2 A Yes, sir. 

3 Q And would it be fair to say that at that point whatever 

4 is imputted into the computer and the hard drive can be changed 

5 and manipulated? 

6 A No, because you have to pull the information up and 

7 manipulate it. 

8 Q It could be done at that stage? 

9 A Yes. 

10 Q So if you scanned in a negative into the hard drive at 

0 
11 that point could you change around the information that's 

! • 12 contained in the negative? 

13 A I would have to pull up the file, change it and re - save the 

14 file to do that. 

15 Q What types of changes can be made based on your 

16 training at that point? 

17 A I can do anything to it. Tell me what you want and I'll do 

• I 18 it for you. 

i 19 Q Well, if you put in a negative, could you, for example, 

• 20 take an object that's in the lower left hand corner, pick it up 

21 and remove it and put it in the right hand corner? 

22 A I could. 

23 Q If I gave the example of a model, if a model was 

24 wearing a red dress could you change that red dress to a green 

25 dress? 
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1 A Definitely . 

2 Q Could you if someone was holding a pen such as I'm 

3 holding here, could the pen be made to disappear and a gun or a 

4 knife appear? 

5 A Sure. 

6 Q So it's fair to say a lot could happen at that stage. 

7 I s that right? 

8 A It's possible. 

9 Q And color variations or contrast variations can occur 

10 not only at that stage but at any stage thereafter based on the 

0 
11 equipment you just testified to, right? 

~ - 1 2 A Once I put an image onto a CD I cannot change that image so 

13 if what I did, I scanned the files and then I saved them to a CD 

14 right way. At that point you can't change a thing that's on a 

15 CD. 

16 I could pull that time up on the computer and make changes 

17 but I could not re-save it to the CD . 

• I 18 THE COURT: What he's saying is if you put it on your 

i 19 CD you can't change it. If you put it on the hard drive you can 

• 2 0 save it . 

21 THE WITNESS: The CD is a one time deal. 

22 Q When putting it on the hard drive before putting it on 

23 the CD, that's when these things could be saved . Is that right? 

24 A I could. 

25 Q Was anybody else present when you did this? 
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1 A Officer Rodriguez was there. 

2 Q Did he do anything or was he present? 

3 A He was pre sent. 

4 Q Now, as to your presence are you testifying that color 

5 and contrast based upon the equipment, perhaps unintentional but 

6 there are factors that caused that to happen . Is that right? 

7 A In the print i ng process . 

8 Q Do you in the utilization of your equipment based upon 

9 how you used it in the past? Is there any manipulation -- I 

10 don't want to use the word manipulation -- any changes in the 

0 
11 settings of any equipment that ' s used that could or will change 

$ 

e 
12 

13 

colors or contrast or things of that nature? 

A Were there changes, no, except to one image . 

14 Q What do you mean by that? 

15 A Well, sometimes if I have an image that is not clear I can 

16 remove neutral colors and maintain the more obvious colors. 

17 For instance, black and white versus gray. I can remove the 

1 8 gray so what you are seeing becomes clearer, easier to see. 

19 We did that with one image but that's all. 

• 20 Q Was there a specific number? 

21 A It was saved as a separate file and I believe it was this 

22 renamed, we added ADJ at the end meaning adjusted . 

23 Q Do you know what negative number that would refer to? 

24 A I bel ieve it was 122, 12 9 . 

2 5 Q Was it 122 or one 29? 
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1 A I'd have to look . 

2 Q Was that one of the ones that you did an output for? 

3 A Yes. 

4 Q So would it be fair to say that one would not have the 

5 true color? 

6 A No, the color was not true. It was definitely changed. 

7 Q Who changed it? Was it you or someone else? 

8 A I did. 

9 Q Now, just if you could pick up your resume for a 

10 second, would it be fair to say most of your resume has nothing 

11 to do with your specific role of using this type of equipment and 

12 s c anning images into a computer to get an output t hat would be 

13 usable by anyone? 

14 A I've been doing scanning work since scanners were first 

1 5 hooked up to computers. 

16 Q For example, on page 1 of your resume it says, second 

17 paragraph under employment "Managed and supervised a computerized 

• ; 18 art department which integrates services, designs and produces 

i 19 architectural drawings for special applications, film, stencil, 

• 20 drawings for production, filmed negatives and fabrication, photo 

21 polymer, sand blast ing, casting, routing, water jets. Is that 

22 right? 

23 A Yes. 

24 Q Would it be fair to say most of that has nothing to do 

25 with what you're here as a purported expert to testify about? 
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1 A Actually most of that does have to do with scanning because 

2 a lot of input work for that work started with the scanner. 

3 Q But my question is, is most of what is in that area of 

4 the resume that I just read has no direct relation to this and 

5 that there's nothing dealing with stenc ils, glass stencils, silk 

6 screen? That's not what you're here for in this case? 

7 A Right. You' r e talking about a different purpose. 

8 But as far as scanning goes, scanning is scanning . 

9 Q Sand blasting, routing or water jet is not what you did 

10 in this case? 

11 A That's true. 
0 

! 12 Q Regarding your work for Four Seasons Hot el, Sheraton, 

13 Corning Glass, Max Factor, New York Telephone, et cetera, 

14 Metropolitan Transportation Authority, does that pertain to 

15 things other than what you've done in this case? 

16 A Yes. 

• 
1 7 Q Would it be correct to say that the greatest percentage 

I 18 of what you did for those companies would be other than what 

i 19 equipment you utilized in this particular case? 

• 2 0 A No . Actually I used the same equipment to start these jobs 

21 for a different purpose. 

22 Q It was not the same process for all these companies 

23 that you utilized in this case? 

24 A No, sir, every job was different. 

25 Q Would it be fair to say that most of your work with Big 
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1 Apple Sign dealt with design and art type of items that were 

2 utilized and not negatives from photographs? 

3 A Yes. 

4 Q What percentage of work would deal with an actual 

5 negative? 

6 A It varies from one day to the next. It depends on whether 

7 I'm researching n e w equipment or working in production. I still 

8 work in production sometimes. 

9 Q Well, is that something you do or do you have people 

10 under you that do that? 

11 A I have people under me. 
c 

! 
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13 

Q You've classified yourself as a consultant. Is that 

correct? 

14 A Yes. 

15 Q Now, when you work as a consultant in a case such as 

16 thi s, is this part of your duties with a particular company or is 

17 this as a private enterprise? 

18 A It's -- I do this through Kaltech. 

19 Q Does one contact you through Kaltech or as an 

• 20 individual person, Philip Morgan? 

21 A Either. 

22 Q I guess what I'm trying to find out --

23 A Officially Kaltech . 

24 Q Are they involved with billing -- do you wo rk with them 

25 as a consultant or do they bill you out for cases such as this 
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1 one or does one contact you directly? 

2 A They bill me out for all my consulting work, whether it's 

3 this or something else. 

4 Q So whatever you would get paid for a private consulting 

5 job, the funding would go directly to he company. Is that 

6 right? 

7 A Yes. 

8 Q Do you work for a salary or a set fee for the company 

9 or are you enumerated directly by the person who hires you? 

10 A I work for a salary plus. 

11 Q Can you just explain what that means? 

12 A I get paid extra for different things that I do for them, 

13 for instance consulting. 

14 Q Now, you indicated earlier that you had two forensic 

15 cases that you worked on since 1986 . Is that right? 

16 A Yes. 

17 Q Would it be fair to say also that since 1996 you've 

• ; 18 only had two cases that you worked on? 

i 1 9 A I'm not sure I --

• 20 Q Since 1986 you said you worked on two cases that went 

21 to court 

22 A Yes. 

23 Q -- from a f o rensic type of case? 

24 A Yes . 

25 Q Would it be the also fair to say that those two cases 
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1 were since 1996? 

2 A Oh, yes. 

3 Q Now, you've indicated that you had training and 

4 experience but most of the training and experience was of a 

5 self - taught type situation? 

6 A Yes. 

7 Q Would i t be fair to say that you have not had any 

8 experience at all or any training at all in the realm of being a 

9 forensic scientist? 

10 A Yes. 

11 Q Would it be fair to say that you had no training in 

12 criminalistics or anything akin to that field? 

13 A Yes. 

14 Q Would it be fair to say that your experience deals just 

15 with working with equipment and not making subjective decisions 

16 or opinions about what is shown to you? 

• 
17 A No, sir. I work with visual things every day whether 

; 18 pertaining to color, design or so on. Everything is visual . 

i 19 Q Are you an expert in deciphering what would be in, for 

• 20 example, a crime scene photograph? 

21 A Not particularly, no . 

22 Q In this case did you have any experience with going to 

23 a specific crime scene or crime scenes? 

24 MR. KLEINER: Objection, your Honor. I t 's 1996. He's 

25 not being offer as a forensic scientist. 
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1 THE COURT: I'll allow the question. 

2 Q And it would be fair to say that you can scan a 

3 photograph but you're not an expert in interpreting what is 

4 inside a criminal crime scene photograph? 

5 MR. KLEINER: I'm going too ject . 

6 THE COURT: I don't know what that means, either. I'm 

7 going to sustain t he objection. 

8 Q Other than taking negatives, scanning them in the 

9 computer and producing an output, that was your sole role in this 

10 case. Is that right? 

11 A Yes. 
0 

! 
e 12 Q And, in fact, you filed a report regarding your 

13 activities. Is that correct? 

14 A Yes. 

15 Q Would it be fair to say that in the report and based 

16 upon your training and experience no opinion or conclusion was 

I 
17 rendered by you as to what was either scanned into the computer 

; 18 or what was outputted from the computer? 

I 19 A That's correct. 

• 20 Q Would it be also fair to say that you produced as 

21 you've testified earlier cyclone outputs and public jet outputs? 

22 A Yes. 

23 Q And would it be fair to say that those outputs are less 

24 accurate than photographs? 

25 MR . KLEINER: Objection, your Honor. 
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1 A Yes. 

2 THE COURT: He's answered . 

3 MR. KLEINER: I'll withdraw the objection. 

4 Q And would it also be fair to say that photographs based 

5 upon photographic technology based upon your training and 

6 experience has more information on it than the outputs of either 

7 your bubble j et o r cyclone type images that were put through a 

8 printer? 

9 MR. KLEINER: Judge, I will object. This is not an 

10 area of expertise. It might be an area of cross examination. 

11 THE COURT: I'll allow it. 
0 

! 12 A That answer requires a little explanation. 

13 Q Well --

14 A The reason for the high resolution scan is so that you can 

15 zoom in on things in a photograph and see them clearly. 

16 So as far as whether or not there's more information, I 

17 would have to say that compared to a photograph I can see more on 

18 that monitor than I can when I look at a photograph. 

19 Q Would it be fair to say that when you zoom in, as you 

• 20 say, that the image that's produced is less clear than the 

21 photograph that you would have of the analogous scene? 

22 A It depends. It's hard to say unless you compare a zoom with 

23 a zoom. There's two different technologies. 

24 Q Well in this case the technology that you're trained 

25 in, isn't it a fact that there are resolution ceilings that you 
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1 can't go beyond? 

2 A Yes, sir, there are . 

3 Q There are limits to the resolution. Is that right? 

4 A I'll get to the actual gra i n of the film at a certain point 

5 i n my scanning. At a certain point whe n the film becomes grainy 

6 there's no point in going to a higher resolution because you're 

7 not going to see a ny mor e. 

8 Q What has higher resolution, the photograph or the image 

9 on your screen? 

10 A When I get to the grain of the film, can you see the grain 

0 
11 of the film with your eyes? I can't, so it's hard to say . 

~ 
12 You're not really comparing two things that are the same. 

13 Q I guess what I'm asking. You have a screen here , a 

14 monitor? 

1 5 A Yes. 

16 Q Does it have a certain resolution that you can't go 

1 7 beyond? 

' ; 18 A Yes . 

i 19 Q Is there a way to quantify it based upon your 

• 2 0 e xperience what the resolution of the screen is? 

21 A The resolution of t ha t screen is 1024 by 768 dots per square 

22 i nch r ight now. 

23 Q Would that be a higher resolut i on or less r e s o l u tion 

24 t han what you can see i n t hat photogr aph? 

25 A A photograph does n' t have r esolut i on . Technically it 
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1 does 

2 Q I'm trying to find out, isn't it true that the 

3 photograph would be more accurate than anything you could put on 

4 that screen as to that resolution level? 

5 A Not necessarily. I'm just thinki g. 

6 I can take a small item in a photograph, zoom in on that 

7 screen and make it quite clear to you whereas if you look in the 

8 photograph you won't be able to see it as clearly. 

9 Q Will the resolution on that screen be the same or worse 

10 than or better than 

11 A The resolution stays the same. The reason I scan those 

12 pictures at such high resolution is to maintain the resolution on 

13 the screen as I zoom in. 

14 Q So your changed the resolution will be better on that 

15 screen than the photograph? 

16 A I'm saying you can do a photo enlargement and then the 

17 enlarged photograph will be clearer, but this is of easier to 

18 deal with than going to a photo lab. I can zoom in with ease on 

19 the computer. 

20 Q Enlargements with photographs will give you a better 

21 resolution - -

22 MR. KLEINER: Objection, asked and answ r. 

23 This is not even qualifications. It's an area for cross 

24 examination. 

25 THE COURT: I'll allow it. 
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1 A Yes, item for item a photograph would be slearer. 

2 Q Would it be fair to say that the color distortion can 

3 occur on a mon i tor based upon how the steps that you've talked 

4 about occur and how it goes from one machine to another until it 

5 gets to the point it's on the CD? 

6 A The file doesn't change. The file that's on the CD remains 

7 the same. 

8 0 Didn't you just indicate earlier when it's printed 

9 out 

10 A When it's printed, yes . 

0 
11 THE COURT: You can put the printer on and that can 

~ 
12 cause a variation. From the hard drive to the pri nter is not a 

13 problem. 

14 THE WITNESS: To the screen. 

15 Q Based upon the factors that cause a negative to come 

16 into existence color variations can occur through the negative as 

17 well as the finalized photograph? 

18 MR. KLEINER: Objection. 

19 I'll withdraw the objection. 

• 20 A The screen will show you what was on the negative. 

21 Q The negative is produced by various different processes 

22 that may not be true to the particular image that it is 

23 photographing? 

24 MR. KLEINER: Objection to the form of the question. 

25 THE COURT: I'll allow it if he can answer. 
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1 A I don't understand it. 

2 Q The same processes that come about getting us a 

3 photograph such as ambient light, flashlight, chemicals, F-stops, 

4 et cetera, can affect the negative prior to it being scanned into 

5 the computer so that the true image of what the eye may see may 

6 not be the same as what was on the negative? 

7 A Those are al l variables that happened before they come into 

8 my hand. 

9 Once I get the negative in my hand those things are history. 

10 I just scan what's on the negative. Whatever is there is what I 

0 
11 get . 

$ 

e 12 Q But the variables of what are on the negative, that 

13 affects what goes on the computer and that affects what goes on 

14 the monitor --

15 A The photograph definitely affects the negative. 

16 MR. SANTULLI: Judge, I have no further questions. 

17 THE COURT: Any objection? 

18 MR. SANTULLI: Judge, I have an objection because I 

19 believe the testimony is that the photograph is the better 

• 20 example of what the image is going to be; that there are too many 

21 chances for a distortion. 

22 I believe tha t your Honor has seen some of the images that 

23 have been outputted in this case. I believe that there are 

24 specific distortions in those and I believe that i t would be 

25 inaccurate to use those in this case when the photographs 
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1 including the enlargments that were used by the defense as well 

2 as the State have been utilized. 

3 THE COURT: Gentlemen, I'm going to allow him to 

4 testify. 

5 DIRECT EXAMINATION BY MR. KLEINER CONTINUED: 

6 Q Mr. Morgan, I'm going to ask you about the sight work 

7 and the bubble wor k, but I'm also going to ask you a question 

8 that came up on voir dire. One of the disks has what you call an 

9 ADJ . I think you identified it as photograph? No. 129, do you 

10 remember that? 

11 THE COURT: He said 122 or 129. 
0 

$ 

e 12 A Correct. 

13 Q I'm just going to show you a particular photograph. 

14 MR. KLEINER: Your Honor, this has been marked as 

15 D-207. 

16 Q I'm just going to show this to you, Mr. Morgan. 

17 Regarding all the images you work on you mentioned one that has a 
I 
I 18 clear note on the thumbnail and perhaps on the disk that has 

i 19 ADJ? 

• 20 A Correct. 

21 Q In looking at this particular photograph which is known 

22 as 129, is this the image or a part of it or a spot on this 

23 photograph where there was some work done for enhancement? 

24 A Yes . 

25 Q Now, I just want to ask you some questions about how 
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1 this particular photograph, specifically the negative that you 

2 worked on, when you first received this negative as to 129 did 

3 you scan it into the computer the way you've been talking about? 

4 A They were all scanned the same way. 

5 Q Were there different times using higher and higher 

6 amounts of resolution at even different years when this image was 

7 scanned in? 

8 A Yes. 

9 Q Through the negative? 

10 A Yes . 

0 
11 THE COURT: Are you saying it was scanned in more than 

! 
12 once? 

13 MR. KLEINER: Yes, your Honor. This was done in 1996. 

14 Q Mr. Morgan, sometime in 1996 were you given an 

15 opportunity or early in '97 an opportunity to scan this image in? 

16 A Yes. 

17 Q Did you use the high resolution scanner? 

• ; 18 A Yes. 

i 19 Q Now, at a later time in the summer of 1997 with 

• 20 Investigator Rodriguez pr~sent did you also again use a scanning 

21 process to re-scan this negative back in? 

22 A Yes. 

23 Q Now, the first time you scanned 129 into the computer, 

24 whether it was late '96 or early '97 did you manipulate any 

25 images at all onto the monitor? 
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1 A No. 

2 Q So you testified yot scanned it in, it scanned onto the 

3 computer and burned onto the CD? 

4 A Yes. 

5 Q Did you manipulate that image in any way at any time? 

6 A No. 

7 Q Now, did there come a time into 1997 using another 

8 scanner that you re-scanned the negative in again? 

9 A Yes. 

10 Q Did you concentrate on a particular area of the 

11 
c 

photograph instead of actually the whole negative? 

$ 

e 12 A Yes . 

13 Q How do you do that? 

14 A Well, on the computer the scanner does a pre-scan where it 

15 shows the entire image. At that time we were working with such a 

16 high resolution scanner that the file would have been probably 

17 too big to pull up on this equipment . 

• ; 18 Q You mean if you had utilized the entire negative of 

I 19 this entire picture using the scanner what would be the problem? 

• 20 A It would have been a thousand megabytes. It was just too 

21 big to consider so we scanned a smaller area. 

22 Q Can you denote using this picture just the area in 1997 

23 that you scanned or that you concentrated on for scanning 

24 purposes? 

25 A This area here (indicating.) 
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1 Q Would you turn it around to show the jury what you're 

2 talking about? 

3 A This area here (indicating.) 

4 Q Would you show the prosecutor? 

5 A This area here (indicating.) 

6 Q Mr. Morgan, in the so-called second run of scanning 

7 No. 129 into the computer system --

8 A It can achieve higher resolutions, but it uses a emergency 

9 zoom process rather than increased resolution . 

10 When we did our original scannings and if I did it now I 

0 
11 could double that because the technology is changing quickly. 

$ 
12 Q Now, in the second time that you scanned part of this 

13 image that you identify over here on 129, when you first got it 

14 and scanned it into the computer was Investigator Rodriguez 

15 present? 

16 A Yes. 

17 

• 
Q And when you scanned it into the computer how did you 

; 18 save that i mage? 

i 19 A The first time? 
r 

• 2 0 Q The second time. 

21 A The second time it was saved to the hard drive and then it 

2 2 was saved to the Jazz drive. 

2 3 Q The Jazz drive is just another type of CD but it has 

24 more 

25 A It's capable of holding larger files than a CD. 
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1 THE COURT: It's not a CD, though, is it? 

2 A It's not a CD. 

3 THE COURT: A Jazz drive i s not a CD. 

4 Q It's another way of burning 

5 THE COURT: No, no. 

6 Q Just explain the process why it makes a difference 

7 between burning an image onto a CD or putting it onto a Ja z z? 

8 A A CD is a permanent image. The image that's on the Jazz is 

9 possible to change. 

10 Q Now, when you put this image onto the Jazz did you 

c 11 change let me ask you this way: 

$ 

e 12 Did you change that image or did you put the original image 

13 onto the Jazz. 

14 A It's the original image. It's automatically date time 

15 stamped by the computer when it's saved. 

16 Q So the first you did it, you did it the way you 

17 

• 
testified, no changes at all? 

; 18 A Correct. 

i 19 Q The second time you did using the Jazz equipment did 

• 20 you put the ~mage directly onto the computer and burn it onto the 

21 Jazz drive? 

2 2 A Yes. 

2 3 Q And saved the work that you put on that? 

2 4 A Yes. 

25 Q So this the on the second round of testing is there an 
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1 original image that came up on the computer preserved 

2 A Yes. 

3 THE COURT: I thought you said the second time you only 

4 put a portion of that onto the Jazz drive. 

5 THE WITNESS: The entire image that we originally 

6 scanned was there but it was not the entire negative we scanned. 

7 Q The second time and the time you preserved it on the 

8 Jazz drive, did you make any changes on it? 

9 A No. 

10 Q Did you manipulate it? 

11 
0 

A No , sir. 

$ 

e 12 Q Did you change color? Did you change contrast? Did 

13 you use any type of photo type of equipment to the computer to 

14 change that image? 

15 A Nothing was changed. 

16 Q Now then, at a different time did you also hone in on 

17 the particular area within the portion that you had scanned in 

18 and worked with the computer using the technology? 

19 A Yes, but those were saved as separate files. 

• 20 Q Was that the ADJ that you were referring to? 

21 A Yes. 

22 Q And I just want to ask you, if you could just regarding 

23 the ADJ file, if you could just identify for the jury 

24 specifically where you were honing in on for the adjusted file? 

25 A Specifically we cut this area out here, cropped it. 
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1 Q Was there also adjustment work done in a specific area 

2 within that smaller area? 

3 A Yes, up here . This area here. 

4 Q So if I understand your testimony you have the original 

5 negative in toto unchanged? 

6 A That's not a CD, yes. 

7 Q You were another section of this negative on Jaz z drive 

8 that no changes were made on? 

9 A Correct. 

10 Q Then we have a third section on the Jazz drive of the 

0 
11 area that was worked on using computer equipment? I don't know 

! 
e 12 what language you gave it, what type of work you did. 

13 A I just basically zoomed in on an area and cropped that 

14 particular area to a separate file. 

15 Q Regarding the computer equipment, if you did any work 

1 6 on it beyond the original limit, the ADJ file you're talking 

17 about, how would you have utilized the computer equipment? 

• I 18 A On tha t particular one I changed the contrast and brightened 

I 19 the setting. 

• 20 Q Why did you do that? 

21 A It takes the neutral colors out and just brings out the more 

22 saturated color. 

23 Q And what is the advantage of doing that? 

24 A Sometimes patterns will show up. If I wanted to see into a 

25 shadow you take the brightness and contrast in extreme shadows 
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1 and it would remove the shadow and allow you to see what is in 

2 the shadow, not clearly, but you would be able to see something. 

3 Q Does the Jazz drive, itsel f , have the original image 

4 you did in 1997 with no changes? 

5 A Yes . 

6 Q Does the Jazz drive also have the work you did on the 

7 ADJ file? 

8 A Yes. 

9 Q The p r osecutor also asked you some questions about the 

10 printing process. Are you familiar with this equipment, cyclone 

11 and bubble j et? 

12 A Yes. 

13 Q The companies that worked with this, are they Kaltech 

14 or the other companies? 

15 A The first time I did cyclones or bubble jets I was at one of 

16 our other companies called Garden Printing. 

17 Q And do they ever a cyclone and bubble jet system? 

18 A Yes. For instance, I'm using 60-pound paper with a smooth 

19 finish on it on the Canon CLC. We would load a file into the 

20 computer which would automatically color correct that image so 

21 that the color came out accurate. 

22 Q Now, in this case as a forensic case for printing 

23 purposes did you do any adjustments of the printing process like 

24 you've explained? 

25 A No. 
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1 Q Why not? 

2 A Because I wanted everything to remain in its original form 

3 as it came from the negative. 

4 Q So the questions the prosecutor asked about cyclone 

5 prints and bubble jet PRINTS, it's in your testimony that if you 

6 wanted it to look on the photograph or on the monitor you to do 

7 that? 

8 A I could, correct. It's done in printing, computer 

9 printing . 

10 Q And in this particular case did you do that in the 

0 
11 forensic setting? 

$ 

• 12 A No . 

13 Q Now, regar ding the cyclone and bubble jet work that was 

14 done, what was the other purpose of getting these images from an 

15 image l ike we're going to see on the monitor at some point to 

16 bubble jets and cyclones? What does that provide us with? 

17 A It's an illustration. Maybe it will give you something 

1 8 larger to look at, something that's it's nice to have a paper 

19 record of what you've got. 

• 20 It's easier than pulling up a large file onto the screen, 

21 but they're not used for color accuracy. 

22 Q Are the images able to be seen on these types of 

23 prints? 

24 A Yes. 

25 Q And regarding what's best is that as far as color, is 
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1 the computer monitor as we see it in front of us, is that a clear 

2 image of what was done in this case or the cyclone or public jet 

3 printers? 

4 MR. SANTULLI: Judge, I object. I don't believe he is 

5 qualified to make that type of quantitative decision. 

6 It's not in his expertise, it's not in his report and it's 

7 going beyond the aspect of taking a negative and putting i t into 

8 the machine. 

9 THE COURT: I'll allow the question. 

10 Q Images like we are going to see on the monitor, are 

11 they from a color standpoint and from a sharpness standpoint, are 

12 they clearer or not as clear or more accurate than the cyclones 

13 or the bubble jets? 

14 A They're accurate as to what was on the negatives exactly. 

15 Q And as far as the cyclones and the bubble jets go, as 

16 far as your opinion as far as accuracy goes, colors and things 

17 like that which is more accurate, the monitor or the bubble jets 

18 or the cyc lones? 

19 A The monitor. 

20 Q Mr. Morgan, you have mentioned some terms. Very 

21 quickly, you were talking about the memory that's involved. 

22 I think you said that's a certain type of memory on this 

23 system. You said it was 4-gig? 

24 A It's a 4 -gig hard drive and a 356 mega-memory. 

25 Q What does that do for the process? 
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1 A Well, the 4-gig drive is for storage purposes. That's where 

2 it stored right now and the 356 gig memory is what allows the 

3 computer to maintain images in memory for quick use. 

4 Every time I change something on the screen it has to redraw 

5 it . That's coming directly from memory. 

6 THE COURT: That has nothing to do with the resolution 

7 on the monitor? 

8 THE WITNESS: Memory, no. 

9 Q The Jazz drive, itself, you said this was 1 gig? 

10 A Yes. 

11 Q And what does that do to the quickness of producing the 

12 image? 

13 A Well, the Jazz drive is a much faster technology than CD. 

14 So that's why in the graphics world it's become very popular. 

15 Q Mr. Morgan, I'm going to ask you to step down and pull 

16 out the disk that's in here. 

17 MR. KLEINER : Actually, Judge, maybe I can 

• ; 18 short-circuit that. 

I 19 Q Mr. Morgan, in this Jazz drive is there a disk here? 

• 20 A Yes . 

21 Q You're going to have to keep your voice up for the 

22 stenographer. 

23 THE COURT: And the jury. 

24 MR. KLEINER: And the jury. 

25 Q You' re looking at this now. Is this one of the items 
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1 you worked on? 

2 A This cartridge, yes. 

3 MR. KLEINER: Judge, I had mark this cartridge as 

4 D-422D for Identification. 

5 MS . PEIFER : This i s D-422D. And what is it? 

6 THE COURT: It's the Jazz disk. 

7 MS. PEIFFER : Thank you . 

8 BY MR . KLEINER: 

9 Q Mr. Morgan, at the time that you started work in this 

10 case in the summer of 1996 was the Jazz technology being utilized 

11 at that time? 
0 

$ 

e 12 A No, it didn't exist. 

13 Q The disk technology did exist? 

14 A That was the brand new technology at the time. 

15 Q I'm going to first show you an item that's marked 

16 D- 417. I'm going to ask you if you can identify that item as it 

17 pertains to in this case. 

18 A Yes . 

19 Q And basically what is this? 

• 20 A Wel l, this is the plastic case that protects the CD. 

21 Q Are there CD's in it? 

22 A Yes. 

23 MS. PEIFFER: Can we just have an identification of 

24 which CD? 

25 Q On this particular CD, is there some numbering on this? 
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1 A Yes, this is as I knew it No. 129 and also 35 millimeter 

2 shots that were taken in the woods . 

3 Q Is there any indication o n this --

4 A Not on this particular one. 

5 Q D- 418? 

6 A This has one CD in it. It's No. 115, 118, 97, 98, 100. 

7 Q D-419. 

8 A It has 2CD's'. This is also shots taken from the woods that 

9 did not have numbers. No . 107 and No. 212. 

10 Q D-420? 

11 A This is No. 129. 
0 

$ 

e 12 Q Is there anything else on that? 

13 A No. 

14 Q D-421? 

15 A There's two CD's . We have 122 on one and 97, 98, 100 and 

16 122, shots from 122 that were two zoom shots. 

17 Q A and B? 

18 A Yes. 

19 Q Now, this 122A and B, did you do any enhancement of 

• 20 those images on 122? 

21 A No, we just zoomed in and saved them as separate files. 

22 Q D- 422? 

23 THE COURT: He did that. That's the Jazz file. 

24 MR . KLEINER: Judge, I think I just did 421. This is 

25 422. 
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1 A This is 122 and 211. This is the full 122. 

2 Q D-122A? 

3 A 102, 103 . There are some 35. 03, or 4, 06, 07, 08, 105, 

4 106, 107 and 226, I think. 

5 MR. KLEINER: This would be, your Honor, D-422B. 

6 A This is 223 and also 120, 121, a 122 zoom, and 223 . 

7 Q And D-422C. 

8 A This is 212. Also 108, 109. 

9 MR. KLEINER: Judge, this would be a good point. 

10 THE COURT: We might as well break. See you tomorrow . 

11 Please do not discuss the case with anyone or read any articles 

12 concerning it. 

13 MS. PEIFFER: Judge, can I put something on the record? 

14 THE COURT: Go ahead. 

15 MR. SANTULLI: I'd like to have the witness removed. 

16 THE COURT: Would you step outside, Mr. Morgan? 

17 (The witness leaves the courtroom.) 

• ; 18 MR. SANTULLI: Judge, for the record I understand that 

i 19 your Honor has allowed there witness to testify over the State's 

• 20 objection and he is so doing. 

21 However, the State objects to him being able to show 

22 anything that was adjusted the way he's described it. That makes 

23 it not a true and accurate representation by him manipulating it 

24 and now something changed. 

25 We were never told of an adjustment. We wer never told --
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1 THE COURT: Mr. Kleiner, I would like to find out what 

2 happened as a result of th i s adjustment that he says it shows 

3 that the State says it wasn ' t told . 

4 MR. KLEINER : I have no problem . I can bring him back 

5 in. 

6 MR. SANTULLI: I think you should have a copy of his 

7 report and the Sta te would proffer that there is no mention of an 

8 adjustment, there is no mention of any additional type of work 

9 that was done in this case. 

10 That is the only report we got in this case . It's a 1-page 

0 
11 document that doesn't have anything on it other than adjustment . 

! • 12 (The witness enters the courtroom .) 

13 MR. KLEINER: Judge, I'm just going to pull out 

14 something to save time. 

15 Judge, for the record, the State -- and I saw their copies 

16 t oday. They did receive in discovery what we've been calling the 

17 ADJ file which the State also has a copy of the Jazz drive. 

18 There were two made, one for the defense and one f or the St~te so 

19 the ADJ file has been turned over to the State as well as 

• 20 THE COURT: I don't claim to know anywhere near as much 

21 as Mr. Morgan, but I do know probably more than most of you do . 

22 But telling them something is on a disk doesn't tell them 

23 something has been enhanced, filtered out --

24 MR. SANTULLI: Plus there's no equipment that can show 

25 this. 
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1 THE COURT: If they were advised of it they could 

2 probably get an additional piece of equipment. 

3 MR. KLEINER: Judge, I have two items that I think can 

4 save the Court time. They were turned over to the State. They 

5 were marked 219 and 220 -- D-219 and 220. 

6 In fact, as I remember I showed Investigator Cioto this 

7 image on cross exa mination and was not at that time permitted to 

8 publish it to the jury. I remember showing him this image and I 

9 think he said as someone who is familiar with forensics, he said 

10 this looks like an enhanced image. 

11 THE COURT: According to my recollection you said there 

12 was no enhancement. 

13 MR. KLEINER: No --

14 THE COURT: That's my recollection. 

15 MR. KLEINER: No, Judge, I did not say that. 

16 This is also D-220 that was previously marked. With the 

17 Court's permission I'm going to show them to the witness and have 

' ; 18 him just tell us what he did and let the Court figure out w~at 

i 19 should be done with this type of testimony. 

• 20 BY MR. KLEINER: 

21 Q Basically are you familiar with these types of images? 

22 A Yes. 

23 Q Is that from 129? 

24 A Yes. 

25 Q The ADJ files, do they pertain to this? 
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1 A Actually, yes. 

2 Q When the original shot of 129 was put on the computer 

3 in the summer of '97 did there come a time when you used the 

4 computer equipment to try to bring out a specific area? 

5 A Yes. 

6 Q And what particular area were you trying to bring out? 

7 A The what appe ars to be a plastic bag. 

8 Q Was there a specific D-220 item I believe that honed in 

9 on a specific area of the plastic bag? 

10 A Yes. 

11 Q Is that in front of you, also? 

12 A Yes. 

13 Q Now, basically in this case what did you do in order to 

14 get to where we are today with this image? 

15 A I changed the brightness and contrast setting. 

16 Q Through the use of the computer? 

17 A Yes. 

• ; 18 Q And what was the purpose of doing that p rocedure? 

i 19 A To take some of the neutral colors out the that were making 

• 20 it kind of fuzzy looking. 

21 Q And in the process of doing that, when you say take the 

22 fuzziness out, what can that do towards the image, itself? What 

23 can that bring out? What do we lose? What do we gain and what 

24 do we lose? 

25 A You gain more saturation on the more saturated colors and 
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1 t he colors that are less saturated would tend to go away . 

2 Q Now, I'm also going to show you a photograph that has 

3 been marked as D-207A. Have you seen that photograph before? 

4 A Yes. 

5 Q Now, this did not involve your computer work. Is t hat 

6 right? 

7 A Yes . 

8 Q But the area that's in D-207A, whatever work was done 

9 photographically, does that deal with the same area that you did 

10 work on with the contrast parts of the computer? 

1 1 A Yes. 
0 

! 12 Q And, Mr. Morgan, are you saying in the enhancement 

13 proce ss that by working the contrast controls or the brightne ss 

14 controls that the images, the original image that came onto the 

15 computer through the negative? 

1 6 A I t's from the original scan. 

17 Q Now, as far as patterning or patterns or anything like 

• ; 1 8 that , does the enhancement process help with that or hurt? 

i 19 A Well, it depends. If you're weird about color this is not 

• 20 something you want to do, but if you want to see patterns or 

21 something like that, then t his will help bring out patterns . 

22 Q Based upo n the original sca nning that was done i n 1 99 7 

23 where I thi nk you i ndicated that anything that came up on the 

24 c omputer was saved? 

25 A Yes. 
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1 Q And based upon what's in front of you now, which gives 

2 us a better indication of the patterning of the object or objects 

3 that were honed in on for enhancement? 

4 A Well, I believe this does . 

5 MR. KLEINER: Judge, it's the defense's position 

6 MR . SANTULLI: Can I ask some questions? 

7 THE COURT: Let him state his position. You'll get a 

8 chance to ask questions. 

9 MR. KLEINER: It's the defense's position that I think 

10 it's proper and I think it's necessary if the Court allows us for 

0 
11 the Court to instruct the jury exactly what the procedure was and 

$ 

e 12 that this image is not the same image that came on the computer; 

13 that the jury can do with it as it pleases in their function as 

14 the fact finder. 

15 The Court can tell the jury as the Court has before, that we 

16 al l know from this type of work that this is a manipulation of 

17 the process and any other language that the Court deems to be 

• ; 18 reasonable. 

I 19 However, Judge, the question in the case from the defense 

• 20 side is the tracking of really two items, 1, the shirt; and, 1, 

21 the glove, and what this picture does and the Court can take a 

22 look at it yoursel f , you see the blowup zoomed photograph and 

23 then you see these images, and as Mr. Morgan's testimony 

24 indicates, the question, your Honor, is it giving the jury even 

25 with the curative instruction which I think is appropriate, is it 
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1 giving the jury a better understanding of what the computer can 

2 do. 

3 THE COURT: Where does the photograph come from? 

4 MR. KLEINER: Actually there's a few of them. This is 

5 D-207 and S-294B. 

6 THE COURT: I thought it was 219. 

7 MR. KLE NER: No, that was -- that's 219. 

8 A This is from 229, the computer drawing. 

9 MR. SANTULLI: From 129. 

10 MR. KLEINER: The back of this photograph is 129 . It's 

11 just that there are different numbers but this is all 129. 

12 THE COURT: Let me ask you a question. 

13 These two I have before me which have no markings on them, 

14 D- 219 is one and D-220. What do they improve upon looking at 

1 5 129? A question to you. 

1 6 THE WITNESS: They bring out the pattern of this 

17 particular item here. 

18 THE COURT: You're talking about the upper -- looking 

1 9 at 219 on the upper left hand corner of 219? 

• 20 It has nothing to do with the bag, itself? 

21 A For instance, if that was part of the plastic bag you 

22 wouldn't s ee any pattern on it, not l ike that because the plastic 

23 bag and look like that . 

24 THE COURT: You're saying i t's outside o f t he plast i c 

25 bag? 



152 
Morgan 

1 THE WITNESS: It's not part of the plastic bag. 

2 THE COURT: I understand it's not part of the bag . 

3 THE WITNESS: It's something that's in the bag, I 

4 believe. 

5 MR. SANTULLI: Judge, he's no t qualified 

6 MR. KLEINER: We don't have a jury here. 

7 THE COURT: I understand. 

8 And that's the only part you're going to testify to? 

9 THE WITNESS: That ' s all I can see. 

10 THE COURT : But you seem to indicate -- and what does 

0 
11 this one add to the jury's determination of what's in 129, 

$ 

e 12 referring to D-220? 

13 THE WITNESS: That's just zoomed in even further, the 

14 same item. 

15 MR. KLEINER: Judge, can I ask the Court for permission 

16 to just have that because if you hold that back it's much 

17 easier --

18 MS. PEIFFER: Judge, I'll hold this one . I assume it's 

19 the same one. 

• 20 For the record, your Honor, that's the only image that the 

21 defense was concerned about on the ADJ file. It doesn't help us, 

22 in my opinion, or the witness with regard to anything else that's 

23 in the plastic bag or the plastic is exposed to the exterior 

24 side . 

25 MR . SANTULLI: Judge, I'd like to know what was 
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1 manipulated. 

2 THE COURT: Go ahead. 

3 BY MR. SANTULLI : 

4 Q First of all, did you file a report in this case ? 

5 A Initially I filed a report. 

6 Q And do you know what date that was? 

7 A No, sir, I don't know. I'd have to look at the report. 

8 THE COURT: Mr. Kleiner gave it to me. I don't know. 

9 MR. KLEINER: Prior to the first trial, I can stipulate 

10 to that. 

11 Q So what year would this report have been written? 

12 A I would assume either '96 or early '97. 

13 Q And would it be fair to say that you did your 

14 adjustments after you filed that report? Is that right? 

15 A It was done this year ask. 

16 Q What you did with these two items, I think it's 219 and 

17 220, these exhibits were done after you filed your report? 

18 A Correct. 

19 Q And you didn't mention anything about an adjustment 

20 that you filed because you hadn't done the adjustment yet. Is 

21 that correct? 

22 A I made the adj ustments, printed t hem and gave them to Mr. 

23 Kleiner. 

24 Q But it's not in the report that you fil e d. Is that 

2 5 right? 
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1 A Not the report I filed, no. 

2 THE COURT: Did you give Mr . Kleiner an additional 

3 report? Did you give Mr . Kleiner a report other than I'm showing 

4 you right now? 

5 A No. 

6 BY MR. SANTULLI: 

7 Q Were you asked to give a report? 

8 A No . 

9 Q Did you give a letter or any type of writ t en 

10 documentation 

0 
1 1 A There was no request. 

! 
e 12 Q So you didn't do it? 

1 3 A No. 

1 4 Q Was Mr. Kleiner aware of the fact that you had done 

1 5 certain adjustments on that particular negative? 

1 6 A We did it -- I did it in his presence. 

1 7 Q So he knew about it? 

• ; 1 8 A Yes . 

I 1 9 Q Were you aware of any type of not i fication by any type 

• 2 0 of document to the State as to what was done with that particular 

21 negative? 

22 A No. 

23 Q Wou ld i t be f avor to say in makin g your ad j us t ment s you 

24 c hanged background contrasts as to what your out put i s in front 

25 of t he Judge? 
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1 A What I did was I put this file onto the Jazz cartridge that 

2 you received . 

3 Q And that changes what one would see from the original 

4 negative. Is that right? 

5 A Sure. 

6 Q You've seen photographs of that particular area . Is 

7 that right? 

8 A Yes . 

9 Q Would it be fair to say that the photographs show the 

10 same area that you attempted to adjust? 

a 
11 A Yes, but they are much smaller . 

$ 

e 12 Q Would it be fair to say that the areas that you were 

13 concentrating on that are in front of the Judge are a distortion 

14 from what you had originally scanned onto the Jazz drive without 

15 an adjustment? 

16 A Distorted meaning what? 

17 Q Changed, manipulated? 

• ; 18 A The settings were changed on the computer, yes. 

I 1 9 Q And you did that at the request o f any particular 

• 20 person? Was that your decision or someone else's decision to do 

21 that? 

22 A It was somebody else's? 

2 3 Q Who se decision was it? 

24 A Whose decision? 

25 Q Yes . 
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1 A Probably Mr. Kleiner's. 

2 Q You were there. You said it was you and him. 

3 Was anybody else present? 

4 A I don't think so. 

5 Q So then who was the one who equested the adjustments 

6 to be made? 

7 A Probably Mr. Kleiner since he was the only other one there . 

8 I don't remember him saying it to me. 

9 MR. SANTULLI: Judge, this is something we're 

10 clearly - - they call it an adjustment. I'll call it a 

11 manipulation. 

12 We weren't given any notice of this. This I think is a 

13 crucial area. It's been the testimony of a crucial area from 

14 multiple witnesses and for us to learn on this day that certain 

15 adjustments were made when we were led to believe from the first 

16 trial that there were no changes of the settings, that everything 

17 was done exactly the same, et cetera, et cetera, and for this t o 

I ; 1 8 come in at there point is unconscionable. 

i 19 Mr. Kleiner knew about it, the witness new about it and 

• 20 today on February 25th for us to find out, it's not f air. 

21 THE COURT: Let me ask a f ew quest i ons on this . I'm 

22 directing my remarks to 220 which is the bigger b l owup. 

23 This is the area looking at 129, that is a bag . In fac t I 

24 know Mr. Kleiner suggests that's inside the bag. 

25 To my mind I don't know how anybody can make that 
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1 distinction. You're saying this is highlighted in the bag? 

2 THE WITNESS: I said I see the plastic bag inside the 

3 bag and behind it. 

4 THE COURT: You also see it going up the side? 

5 THE WITNESS: That's the open ing. I see plastic coming 

6 right down to this. 

7 THE COURT: Just short of it. 

8 THE WITNESS: But not in front of it . Therefore, I see 

9 plastic in front of it and behind it. 

10 THE COURT: You see something else behind it, too? 

11 THE WITNESS: You can see through the plastic. 

12 THE COURT: Well, obviously you're free to make your 

13 own interpretation. I think the statements being made don't show 

14 what I see in the photograph, but I'm not the fact finder . 

15 It seems to me that item is not in the bag so my concern in 

16 this case, Mr. Kleiner, is your failure to provide a report . 

17 It's seems to be getting prevalent to your witnesses revealing 

18 information for the first time when they take the stand. 

19 MR . KLEINER: Can I say something? 

20 Your Honor, in this case there was also collaboration also 

21 with Dr. DeForest. Thes e were al l being worked on through his 

22 expertise as well . 

23 I understand that the report doesn't specifically deal wi th 

24 Mr. Morgan saying in any report, s a ying I did this to this 

25 particular image at a particular time. 
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1 However, from a discovery standpoint, your Honor, I can't 

2 control the fact that I turned over a Jazz disk to the 

3 prosecution. I turned over the scans, the cyclone scans that are 

4 in front of me now. I turned them over to the prosecution as 

5 well, so all these images have been turned over, what the 

6 original looks like and what the ADJ file looks like so I 

7 understand what the State is saying and I under stand what the 

8 Court is saying, but from a discovery standpoint, your Honor, if 

9 somebody pulls up the Jazz image on the computer and the defense 

10 had to spend thousands of dollars to partake in this particular 

11 activity it's not the defense's problem that the State through 
c 
$ 

e 
12 whatever method they decided to use did not go in and load it up 

13 on a Jazz drive and put it up on a monitor. 

14 This Jazz drive thing costs maybe $100 or $150, that one 

15 piece. It can hook up into any --

16 THE COURT: When did you do this enhancement? 

17 THE WITNESS: I'd have to look at the date on the 

• ; 18 file. 

i 19 THE COURT: Approximately, August, September? 

• 20 THE WITNESS: I don't remember exactly when we did it . 

21 THE COURT: Was it done in the last two months? 

22 THE WITNESS: No. I believe it was done shortly after 

23 we did the scans. 

24 MR . SANTULLI: It had to be in August o f '97. 

25 THE COURT: Because the report says no manipulations or 



159 
Morgan 

1 enhancement were done to the image. 

2 MR. SANTULLI: Assuming we had the Jazz drive, it's not 

3 just $150 because you have to have the computer capability as 

4 well. 

5 But just looking at this, how wou l d we know that it was, in 

6 fact, manipulated? There would be an image there. 

7 This doesn't preclude Mr. Kleiner from showing the 

8 non-adjusted portions of that that he has on the Jazz drive. He 

9 says there were two other portions they can show, the big portion 

10 and the zoomed in portion. 

11 We're only objecting to the part that was adjusted because 
0 

12 what you show on the monitor is going to be differ ent than what ~ 

e 
13 you show in those two items that you have in front of you. 

14 THE COURT: I'm concerned that there is a continuing 

15 thing with the defense not giving reports. 

16 I'm going to allow him to testify, not what it shows. The 

17 jury will determine what it shows. 

I 
I 18 MR. SANTULLI: I'm just going to ask one other thing 

i 19 throughout your ruling. Throughout the witness' testimony, he's 

• 20 not a forensic expert, he's not a crime scene expert, he's not a 

21 criminologist. I don't think he should be allowed to say that 

22 it's a plastic bag. 

23 What Mr. Kleiner 

24 THE COURT: I'm not going to prohibit someone from 

25 saying it's a plastic bag. A 3-year old can do that. 
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1 He's not going to say this is the top of the bag or the 

2 opening of the bag. 

3 MR. KLEINER: I'm not going to do that, Judge. If the 

4 State asks him questions on cross examination that's their 

5 problem, but from the direct standpoin I'm not going to do 

6 that. 

7 MR . SANTULLI: And he can't say whether it's in the bag 

8 or outside of the bag. 

9 Can we see the image on the monitor? 

10 THE COURT: Let's do it now. 

11 MR. SANTULLI: Judge, while it's being put on the 
a 

~ 

e 
12 

13 

screen, if it's possible, is there a way of showing the 

non-adjusted versus the adjusted one? 

14 MR. KLEINER: I'm not sure which image this is. 

15 THE WITNESS: This is the adjusted image . It's not 

16 really adjusted. So you could see how the reds are redder and 

17 the -- are darker. The charges are more saturated in the 

• ; 18 adjusted image. Here they're less. The red is less. 

j 19 MR. SANTULLI: Can I ask how the adjustment is made 

• 20 physically? 

21 THE WITNESS: J ust brightness and contrast. 

22 MR. SANTULLI: Is that something on the computer or the 

23 monitor? 

24 THE WITNESS: It's on the computer. Here's adjust, 

25 brightness and contrast. 
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1 I can change all kinds of things in here. 

2 That's brighter and now this is contrast. 

3 It's going to be difficult to get it exactly the way it 

4 was. 

5 MR. SANTULLI: Is this going to be exactly what was 

6 shown? 

7 THE WITNESS: This is part of the original image that 

8 was not changed so if I cancel it, it will just go back to its 

9 original form. 

1 0 MR. SANTULLI: What I'm saying, is this exactly what is 

11 going to be shown or are you somehow going to zoom in on this 

12 ev en more? 

13 MR. KLEINER: Judge, what the defense was going to do 

14 is first present the image that had not been changed at all. 

15 Once that is up on the computer we would put the other image 

16 on the computer and at that time you may give the jury an 

17 instruction. 

' ; 1 8 The other process would be the actual cyclone prints that 

i 19 are before your Honor now and I would use the photographs also 

• 2 0 just to identify what the process was, how we got to that point, 

2 1 and that's it. 

22 MR. SANTULLI: My question , though, is this the size of 

23 the i mage that's being shown to the image or is this somehow 

24 going to be expanded? 

25 MR. KLEINER: I'll tell you right now the only thing 
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1 I'm going to show the jury past this are those cyclone prints. 

2 From the enhanced side the only thing the defense is going 

3 to show past these images is the cyclone prints. 

4 MR. SANTULLI: Is this what's going to be shown or will 

5 he push a button --

6 MR. KLEINER: I'm not going to use it for that purpose. 

7 THE COURT: Those are the only ones you'll show. 

8 MR. KLEINER: On the enhanced side that's what I'm 

9 going to do. 

10 However, as far as the non-enhanced side, that I may work 

11 with. 
0 

~ 

e 12 THE COURT: Show us so there will not be any problem. 

13 MR. KLEINER: That I agree with, your Honor. I will 

14 only use the cyclone prints regarding the work that was done on 

15 enhancement with whatever cautionary instructions you want to 

16 give. 

17 regarding non-enhanced prints, I'm not going to agree to 

• ; 18 that. But as to the enhanced, I agree with that. 

i 19 THE COURT: Let's go to an unenhanced image. 

• 20 MR. KLEINER: The one on the left is the original 

21 image. 

22 THE COURT: It's a portion of it. 

23 BY MR. KLEINER: 

24 Q Mr. Morgan, during the first trial were there times 

25 where you used the mouse to blow up a particular area? 
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1 A Yes, we were zooming in on particular areas . 

2 Q Just as an example, do you think you could put the 

3 mouse in a pos i tion, just the white object and the brown beige 

4 object? 

5 MR. SANTULLI: I thought we weren't ever going to be 

6 zooming in. 

7 MR. KLE I NER: I thought the Court would ask for an 

8 enhancement -- that's a non-enhanced version, your Honor . That's 

9 what the defense will be doing and it's right in front of the 

10 jury. 

11 MR . SANTULLI: That was my question earlier and I was 
0 

! 12 led to believe that there weren't going to be any differences in 

13 the sizes from what was already up there. 

14 THE COURT: He said he would not increase or highlight 

15 anything. 

16 MR. KLEINER: Non-enhanced is something like what the 

17 defense would do on this particular object. As it gets bigger it 

• ; 18 loses resolution anyway. 

i 19 This is for the jury. They have to make calls here and this 

• 20 equipment allows them to have a real good view of the image and 

21 this is the non - enhanced version. 

22 I'm willing to live with that. I will not blow up that 

23 enhanced version in front of the jury on the screen. I will only 

24 rely on the cyclone prints, that's all. 

25 But one of the issues, your Honor, is that brown and beige 
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1 object and it's the white object that it's resting on . Is that 

2 in the bag or is that on the floor behind it? 

3 Now, we ha ve the testimony from Ciotta and that's what he 

4 says and the jury is going to have to decide for itself whether 

5 or not that's what they see and what this allows us to do is it 

6 gives the jury a perspective of what it looks like, where it is. 

7 It also gives them a perspective of the plastic, itself, and 

8 that's a very important part of the procedure. 

9 THE COURT: If you're going to start blowing that up 

10 you won't have the other one on the screen. 

11 Any other bits that can be resolved to make tomorrow go a 

12 l i ttle faster? 

13 MR . KLEINER: I don't think so, Judge. 

14 MR . SANTULLI: One of the reasons for objecting to this 

15 procedure is there's no way to memorialize. We zoom in and zoom 

16 out and go to different areas and what's going to happen is 

17 there's no way to minimize what's going to be seen on the monitor 

• I 18 at any one time no more than what does this slow - - is there any 

i 19 way of sectioning that off? 

• 20 THE WITNESS: Yes. So you can say point 1. 

21 What I could do is, this particular shot here, I could save 

22 that file as 3AB or something like that. 

23 MR. KLEINER: It's just that from a timing standpoint 

24 how will that work in front of the jury. 

25 THE WITNESS: They don't even need to know what I'm 
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1 doing . 

2 MR . KLEINER: Could you move on and work with the other 

3 equ i pment while you're doing it ? 

4 THE WITNESS: It would only take a minute to save the 

5 fi l e. 

6 MR. KLEINER : I have no problem with that so if the 

7 State on cross exa mination wants to pull something up they can 

8 pull up the same image I have. 

9 MR. SANTULLI: And also for cross, Judge, because if 

10 they're zooming in at a certain area I wouldn't know how to 

0 
1 1 phrase I want that screen up . 

! 
12 THE WITNESS: What you can do is tell me what you want 

13 and I'll tell you what file name I saved it as . 

14 MR . KLEINER: Okay. 

15 Thank you , your Honor. 

1 6 THE COURT: Anything else? We'll see everybody 

17 tomorrow morning at 8: 30 . 

• I 18 (Court adjourned at 3:35 PM.) 
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1 St. v. Josh Pompey, 3-2-98 

2 M 0 R N I N G S E S S I 0 N 

3 (No jury present.) 

4 THE COURT: All right. I guess we have a few things 

5 to take care of. I have a long list from the Prosecutor. Are 

6 you moving all these items into evidence? 

7 

8 point. 

9 about. 

MR. SANTULLI: Judge, at least for discussion at this 

There may be one or two things that we have a question 

I don't know if you want to go over them page by page. 

10 THE COURT: Mr. Kleiner, you have any objections? You 

11 want to do that at 1:30? He hasn't read them yet. 

12 MS. PEIFFER: Same list as last time. 

13 MR. SANTULLI: We've taken out the objectionable 

14 photographs, the ones we believe will not be allowed in. The 

15 numbers aren't always exactly in sequence. we did take out 

16 certain things. 

17 MR. KLEINER: Judge, I'm have a list ready by 

18 tomorrow. I wanted to go through some of them with the Court on 

19 my side. Only because I wouldn't want to make up a list of 

20 what's not inclusive of what goes to the jury. Maybe I can save 

21 time with this. I think that all of the physical evidence in 

22 this ~ase should go in that went in last time. So that takes 

23 care of the bulk of these items. 

24 I also think that all of the crime ecene phctc;raph= 

25 of all four -- actually I believe it's five crime scenes, the 
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1 ones at 108 Gamewell taken on the 5th, 6th and 7th, the ones 

2 taken at the car on the 5th and the 7th, the ones taken of Mr. 

3 Pompey's home, the ones taken of the wooded area, the ones taken 

4 of the dumpster, whether they be two photographers or one, it's 

5 the defense's position all those photos should go into the jury 

6 as well as all the blowups either side may have of those. I 

7 believe everyone has been published to t e jury. So I think 

8 that takes care of the bulk of the evidence. 

9 The only additionals that I have in this case, your 

10 Honor, deal with the surgical glove which was also marked --

11 surgical gloves which were marked as number 67 attached to the 

12 swabs in a separate envelope. 

13 Also, your Honor, the exhibit number D-2, the 

14 envelope, and then the A, B and C of the vaginal, oral and anal 

15 swab from Miss Robinson's rape kit, presumably that the defense 

16 would move in as a D exhibit, as well as, I believe it was D-46A 

17 and B if I recall correctly, that being the books from the State 

18 Police. 

19 As far as those items, your Honor, I think that takes 

20 care of as I see it, your Honor. It takes care of most of this 

21 evidence. 

22 THE COURT: All right. You'll let us know if you have 

23 any specific objection. 

24 MR . KLEINER: I think, Judge , the only ob jection that 

25 we dealt with previously deals with boards and diagrams. The 
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1 court's position on the use of them and I think we had this 

2 discussion during the trial, that these diagrams, your Honor, 

3 were to be used as illustrative purposes. That includes all the 

4 diagrams. I still have to go through mine again on the exhibit 

5 easel that have been utilized in front of this jury. Whether or 

6 not they go into the jury room I think is a separate area. I 

7 don't know if the Court is fully address ed but I think you made 

8 some comments during the trial the diagrams shouldn't go into 

9 the jury room unless they ask for them. The State appears to be 

10 trying to move those items in. 

11 So that deals with those types of issues, your Honor, 

12 as to what the Court's position is going to be. I haven't gone 

13 through this whole list completely. Of course I just got it. 

14 I'm familiar with the generalities of it. What's on the list, 

15 the nurses' notes, the confession and the Miranda forms, I'm 

16 certainly going to have an objection to those pursuant to State 

17 v. Cleveland. And the last trial the Miranda form, I believe 

18 the confession and the nurses' notes all did not go into 

19 evidence in this case. I may be mistaken. 

20 MR. SANTULLI: The Miranda form did go in. It's 

21 signed by the defendant. 

22 THE COURT: The Miranda form usually goes in. 

23 MR. KLEINER: I have an objection. If it goes in it 

24 goes in but the con fession and nurses' notes did not go in in 

25 the first trial. The State made application on both and bot h 
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1 were excluded from the jury so those, I don't know if they're on 

2 this list but if they are I have a specific objection to those. 

3 THE COURT: When will you tell us that? Tomorrow 

4 morning? 

5 MR. KLEINER: As to --

6 THE COURT: Anything on the list you object to. 

7 

8 

9 

MR. KLEINER: I can tell you t morrow morning. 

THE COURT: When are you going to turn your list over? 

MR. KLEINER: Tomorrow morning. 

10 THE COURT: Then how are they going to object to it? 

11 MR. KLEINER: Well, Judge, maybe I could just, if I 

12 could briefly just outline just a few things and I can get this 

13 out of the way very quickly. 

14 Judge, from the standpoint of the defense I have a 

15 listing I will submit tomorrow. It deals with blowups of their 

16 actual photographs. Those have been previously published. The 

17 cyclone and bubble jets I've already published to the jury with 

18 the caveats that the Court gave the jury. 

19 I also have some submissions based upon things that 

20 Dr. Bing identified. That's basically the photographic run but 

21 I will give the listing. Those are all items that have been 

22 published to the jury. 

23 So I'll put together that list. That's a photographic 

24 list. The only one, your Honor, I thi nk has been the question, 

25 and I think the Court is going to allow me to use D-218, which 
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1 is the swabs from the crime scene that Mr. Heaney, I believe, 

2 had been shown and also Dr. Bing. I believe it's behind where 

3 the witness stand is. That was just a picture of all the 

4 swabs. I think the Court had colloquy with us when Dr. Bing was 

5 going to testify outside the presence of the jury so those items 

6 I think have already been taken care of. 

7 I have some separate requests , your Honor. I can just 

8 indicate what they are very briefly. They deal with the 

9 polymarker and DQ-Alpha strips and data information from Dr. 

10 Bing on his rounds of testing, so I have those items and I also 

11 have the videotape that Dr. Bing identified. I also have, your 

12 Honor, the videotape that Mark Taylor identified as well as the 

13 separate diagrams and polymarker and DQ-Alpha strips of Mr. 

14 Taylor and that material, all which was published to the jury, 

15 the defense would seek to move those items into evidence. 

16 Additionally, your Honor, I don't know if it's on the 

17 State's list but one of the things the defense is going to 

18 attempt to move in would be the daily activity reports of police 

19 officer Craig Morrissey from the 5th, and I believe it's from 

20 the 5th, and also Craig Aquilina's daily activity sheet from the 

21 5th. Those two I would move in from that set of material. 

22 Also, your Honor, there's a document that I have 

23 marked as D-97 which also went to the jury in the first trial, 

24 which is the amphetamine logbook notes, the phenethylamine 

25 logbook notes. Those were submitted to the jury in the first 
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1 trial. Those were identified by the State's toxicology expert. 

2 I would be moving those items in. 

3 I'm also going to be moving in the photographs which 

4 were already published to the jury of the windbreaker label. 

5 There's two photographs published to the jury as well as the 

6 label itself which I don't know if the State is moving that in 

7 but I'm moving it in. 

8 Your Honor, I'm also moving in all of the fingerprints 

9 in this particular case, the latents, all of the fingerprint 

10 information that was published as well as the courtroom 

11 demonstration latent fingerprint. Defense would be moving that 

12 in as well. 

13 Your Honor, we're also attempting to move in the 

14 rental agreement and the documents remarked regarding Mr. 

15 Hoffman which I believe had been marked as D-1. We're moving in 

16 the computer discs which have been previously identified. We're 

17 also seeking to move in, I don't know if the State is -- I 

18 believe they are, the Prosecutor's Office evidence log, which is 

19 S-565. 

20 Your Honor, we're also -- we published these to the 

21 jury, certain blowups that the defense did, which I believe had 

22 been marked as D-41 and D-42. That's the the glove page from 

23 the State Police chemist, and D-42, which is an I illustration 

24 of the mattress tha t the chemist made in his notes. 

25 I don't know if it's part of the State's submissions 
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1 but there's an antigen blood sheet that had been marked which 

2 has, on the top of the form it says see seminal and see iso. I 

3 believe it was part of a package of a State Police submittal. 

4 We're also moving in the lette r or the information 

5 taken down from Mr. Tungare in handwritten form. I think there 

6 are two numbers on that, your Honor. One of the numbers, I 

7 believe, was D-SOA. 

8 I believe the State is moving in all the stand-up 

9 shots of Josh Pompey other than the nude shots. 

10 MR . SANTULLI: We're moving in the nude shots as well 

11 since there's been an innuendo or allegation there was physical 

12 force used against Mr. Pompey during the taking of the 

13 statements. It may become relevant now if that's what the 

14 argument has been and that's what it's been. 

15 MR. KLEINER: Judge, I don't think the nude shots are 

16 relevant. If the Court is going to admit those I think certain 

17 areas of Mr. Pompey's body should be covered if that's going to 

18 be admitted. 

19 Also I'm moving in the photographs of Roger Yancey. 

20 They've been published, D-400 through D- 411. Hold on, Judge. I 

21 t hink that's pretty much what the defense wi l l be seeking to 

22 move in. 

23 I haven't had a c hance t o r eview thi s that was turned 

24 over to me. I certainly would object to actual reports from the 

25 State Police, their fi nal reports going to the jury. It's hard 



colloquy 

1 for me to tell in looking at this now, your Honor, whether that 

2 is exactly what the State is requesting. Any final reports I 

3 would be objecting to. 

4 I would just make one caveat o n this, your Honor, that 

5 the negatives from the wooded area and dumpster purportedly 

6 taken by Ms. Deegan, I think it should be noted to the jury that 

7 at one time those items had something att ached to them. They 

8 can be seen on the negative strips themselves, there was certain 

9 information that was on them, not photographic i nformation but 

10 some sort of stickers or written information which is no longer 

11 there. We all know that from our review of it already. 

12 THE COURT: What does that have to do with the 

13 negatives? 

14 MR. KLEINER: Only, your Honor, that Mr. Morgan had 

15 identified that when he first reviewed them that they had 

16 numbers on them. That was pursuant to our ability to scan 

17 certain images in and other images we were not scanning in. So 

18 there was some written information on them. 

19 MS. PEIFFER: It's on the sleeve. They're still 

20 there. It's written on the sleeve. It's when you take the 

21 negative out of that plastic. 

22 THE COURT: Out of the wax paper sleeves? 

23 MS. PEIFFER: Yea h. 

24 MR. KLEINER: Your Honor, I ' m going to ha ve to go 

25 through some of these other things. The Stat e has -- I don ' t 
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1 know if the State is moving all of these items in. That's for 

2 the jury but some of them even include arrest and pedigree f o rms 

3 of Josh Pompey. I don't think that that's proper submission to 

4 the jury. I certainly object to the use of -- I'm reiterating 

5 my arguments pursuant to certain autopsy photographs and how 

6 many should be submitted to the jury. 

7 THE COURT: I thought we reso ved that . We went 

8 through it. 

9 MR. SANTULLI: The ones that were not admitted have 

10 been deleted from the list. 

11 MR. KLEINER: I will go through these again this 

12 evening. Those are the things that I noted. 

13 THE COURT: Tomorrow morning I want you to come in and 

14 give any objection by number. That way we'll know where we're 

15 going with it . Also how many exhibits do you expect to have 

16 tomorrow that you want to move in? Are you talking about twenty 

17 or two hundred? 

18 MR. KLEINER: If I subtract the photographs, which is 

19 the photographs and scans from the items, we just have some 

20 physical submissions which I just listed. I don't know what the 

21 exact number is but it's certainly not as exhaustive at this. 

22 

23 

24 

THE COURT: I do want to get that done tomorrow. 

You have any moti ons on the case? 

MR . KLEINER: ! have some motions. I would l!ka fi r st 

25 to deal with one issue that came up last week. You know the 
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1 defense in this case had been criticized by the State and made 

2 arguments for preclusion about certain witnesses if there wasn't 

3 a report. 

4 Now, regarding this indication of a rebuttal witness, 

5 your Honor, I've had no real information other than the State 

6 saying he wants to identify some photographs. That's basically 

7 what the gist of it is right now. I hav , and for eight years 

8 I've had a report or so from Detective Ravenda. I have his 

9 photo log and I have his report and unless there's going to be a 

10 divergence from that report and that photo log I don't know what 

11 the purpose of calling him is but I have no reports of Ravenda. 

12 I have no expert reports from Ravenda so I don't know if there's 

13 a proffer from the State. 

14 I'll just say this, Judge . Miss Deegan and 

15 Investigator Chiodo had already given testimony about some of 

16 the contested photogra phs, specifically I think the 122 and 129 

17 shot. 122 the rollover, 129 the shot with the plastic bag at 

18 the crime scene. 

19 They've already said what they think is in there. I 

20 don't know what Ravenda is going to add to this but, one, it's a 

21 cumulative issue. Two, why wasn't it presented during the 

22 State's case? Three, if they have information they're trying to 

23 get out in front of this jury I think we should know about it 

24 now t o find out if i t's expert testimony, factual t e stimony, 

25 cumulative testimony. I still don't know what he's going to 
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1 testify to. 

2 MS. PEIFFER: Mr. Kleiner has had many conversations 

3 with Mr. Ravenda over the years. In addition he called him as 

4 his own witness during the last trial. It will not exceed the 

5 scope of that. I expect him to be maybe ten minutes at the very 

6 most. There was one particular photo. Mr. Morgan said the 

7 photo, I believe it's 122, I don't have t up here, that it was 

8 cropped. However, it was developed by a commercial 

9 photographer. The inference is the Bergen County Prosecutor's 

10 Off ice deliberately cropped out a portion of the photograph that 

11 has become very contested with Mr. Morgan's testimony. I'm not 

12 even calling him as an expert. 

13 processing of the crime scene. 

He was there during the 

I'm calling him on the issue of 

14 that one photo of which Mr. Kleiner has spoken to him personally 

15 during the course of this trial. 

16 MR. KLEINER: I think the State is talking about photo 

17 129. 

18 

19 

MS . PEIFFER: I apologize. 

MR. KLEINER: When Detective Ravenda was called in the 

20 first trial, there's no interview between Detective Ravenda and 

21 the defense. Basically the defense was in a position in the 

22 first trial and basically almost the same way in the second 

23 trial, at least during t h e first trial the She riff's Department 

24 said if you want to inte rview us you have to interview us with 

25 the Prosecutor 's agents present. In the fi rs t case there was no 
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1 real interview process with Ravenda. He just identified certain 

2 things. 

3 I don't have a problem calling him to say there's no 

4 purposeful crop on 129. If that's going to be the sum and 

5 substance of the testimony I don't have a problem. 

6 MS. PEIFFER: The photo is 129. What it is, when he 

7 took it, how it was developed. 

8 MR. KLEINER: I know the testimony about the crop. 

9 What I still don't know at this point, what is Detective Ravenda 

10 going to testify to regarding what his findings are in 129? We 

11 still don't know from the State what the thrust of his testimony 

12 is going to be. 

13 THE COURT: What she just said it's going to be they 

14 sent it to a commercial photographer. He took a little piece 

15 out of it. I take it he'll say when he ordered the blowup he 

16 didn't take the piece out. 

17 MS. PEIFFER: He was requested by the State and the 

18 defense at different times to enhance the large photo to include 

19 a particular area. What's in that particular area? Did you 

20 take it out on purpose? No, I didn't. Mr. Kleiner spoke to him 

21 about this during this trial. 

22 MR. KLEINER: The next thing is the State just said 

23 what's in this area. We don' t know what Detect ive Ravenda is 

24 going to testify to. 

25 MS. PEIFFER: He spoke to him about it. 
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1 MR. KLEINER: The State -- I don't know what he's 

2 going to say, Judge. What are they talking about? What's in 

3 this area? 

4 THE COURT: I assume he's going to cover why, 

5 according to Mr. Morgan . At one time a certain portion in the 

6 small photo was not there. In the enlargement it's extended a 

7 little bit. 

8 MR. KLEINER: This is my point. If Detective Ravenda 

9 is going to testify as to what he thinks is in the plastic bag 

10 that's going to call for expert testimony. 

11 THE COURT: He's not going to do that. 

12 MR. KLEINER: I don't know. I'm not getting an answer 

13 from the State . 

14 

15 bag. 

16 

17 

THE COURT: What he thinks may not be in the plastic 

What's not in the plastic bag. 

MR. SANTULLI: Exactly. 

MS. PEIFFER: It's not expert testimony. He was there. 

18 MR. KLEINER: My objection, Judge, will be is that, 

19 number one, to me unless Detective Ravenda has an independent 

20 recollection of what was there at that time he's going to have 

21 to give expert t estimony just like Dr. DeForest would on wh t's 

22 in the bag or what's not in the bag. We don't have a report 

23 from Detective Ravenda saying what he t h i ngs is in t he bag or 

24 no t in the bag. I've been held under those standards. 

25 THE COURT: Is he going to give testimony as to what 's 
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1 in or out of the bag? 

2 MS. PEIFFER: No. The position he took the 

3 photograph, the position of the bag, what the bag is used for, 

4 the area of the photograph that was cropped, what does it 

5 depict. He can't say what's in the bag. He can say it's a 

6 white object. Other than that he can say it's normally used, we 

7 use them at every crime scene for disposal of paper towels, 

8 Handy Wipes, things of that nature. And he's told Mr. Kleiner 

9 this. 

10 THE COURT: I think he said it on direct. I have no 

11 problem with him testifying certainly with regard to the 

12 cropping issue. It's something that came up on --

13 MR. KLEINER: I don't have an objection to him saying 

14 the pos ition he was in when he took the photograph. I only have 

15 an objection when we cross the line into expert testimony. 

16 

17 

MS. PEIFFER: It's not expert testimony. He was there. 

THE COURT: Obviously you take a picture, sometimes it 

18 doesn't appear to show what's there. If he can recall we'll 

19 have to deal with it. 

20 MR. KLEINER: Judge, I don't know if that's the only 

21 witness the State has. 

22 MS. PEIFFER: That's it. 

23 MR. KLEINER: The other issue deals with a brief 

24 reargument on Dr. DeForest. Just so the Court under stands the 

25 parameters I was in last time. Your Honor, there is an exhibit 
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1 that the State was able to get into evidence through Dr. Bing, 

2 your Honor. Just bear wi th me on this. It's exhibit D-40G. 

3 It's six photographs of an area of the shirt number 104. 

4 Here's the position I was put in in the firs t trial. 

5 I have testimony by Dr. DeForest at the Kelly-Frye hearing or 

6 the 104 hearing where Dr. DeForest took one of the gloves, 

7 didn't matter which one, and took the cuff of the wrist area and 

8 told Judge Parsons in the hearing that based upon his review of 

9 what he's done in his lab and what he's doing in court, that he 

10 believed that what's on that area of the shirt is a rib 

11 impression from the cuff area of the glove. 

12 That was in his report. That was in his testimony and 

13 basically what happened, your Honor, was, was that I believe 

14 that the Court was convinced that Dr. DeForest was saying that 

15 this is what he saw and this is what he will testify to. 

16 What the defense got stopped on was the Court treated 

17 this as a tire track type of issue where was beyond the ken of 

18 the normal lay person. And I have to tell you, your Honor, the 

19 Court in the first trial basically said you as a defense lawyer 

20 do what you want with the glove. Put it up next to the photos 

21 of the shirt and/or the shirt itself and you can argue to the 

22 jury this particular type of contact stain, what you believe it 

23 indicates from the evidence. 

24 The argument I made to t he trial court back then and 

25 I ' m making now is there was there wasn' t a Kelly- Frye problem. 
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l There wasn 't a report problem. There wasn't any problem with 

2 the testimony. It all came down to whether this was in the 

3 level of the tire track idea where they don't need Dr. DeForest 

4 to tell them where something ls. It's always been my position 

5 it certainly would have been helpful to the jury. It's an 

6 important issue because it's not from a fingertip, like someone 

7 taking a shirt out of a crime scene and getting it on the ir 

8 fingerprint. 

9 We have a r ollover s hot with a shirt and glove pounded 

10 together and we have what appears to be a rib impression from 

11 the cuff of the glove on the shirt in the dumpster, which I 

12 believe ls strong circumstantial evidence of the shirt in the 

13 rollover being the same as in the dumpster. The only 

14 limitations I have is that I'm not an expert. I was given an 

15 opportunity in the first trial to make my argument like a tire 

16 track but I think this testimony is beyond the ken of a lay 

17 person because it's not a tire track. It's something that a 

18 trained expert would see and it's something that the lay person 

19 wouldn't see. 

20 I'm not saying if I pointed it out to the jury they 

21 wouldn't be able to tell the area I'm talking about, but contact 

22 stains are different when you're talking about it comes from a 

23 patterned object rather than it comes from a tire track. I find 

24 the m to be wholly different in what they appear to be or sne a ker 

25 impressions, you know. Those are much e as i er. This is a 
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l tougher issue and I think that Dr. DeForest should be allowed to 

2 testify to that one point only. Otherwise it's left up to me on 

3 summation to make the argument and I don't think I should have 

4 to do that if I have the expert to back me up. 

5 MR. SANTULLI: Judge, regarding Dr. DeForest, the 

6 State submitted documentation on October 23rd, 1997, February 7, 

7 1998 and February 10, 1998 so I'm not going to go over al l the 

8 points that I made in those things. But I think what Mr. 

9 Kleiner said, that the expert can say these things, is just not 

10 what his report says and just not what his testimony will be. 

11 It's what Mr. Kleiner has said. 

12 I'm looking at his page three of Dr. DeForest's report 

13 where he talks about the shirt in the dumpster. This was 

14 attacmed to the documents that I just mentioned, the October and 

15 the February 7 document. 

16 On page three he talks about trying to make a 

17 determination as to whether the shirt was planted, whether the 

18 shirt in the roll-over shot was the same as the shirt in the 

19 dumpster. And I'm just going to skip for a moment to his 

20 general conclusion and then come back to page three. On page 

21 five his conclusion was "It is unfortunate that there were 

22 errors in record keeping and that the crime scene and physical 

23 evidence documentation was not better and more complete. This 

24 leaves open the possibility," and I atress the word 

25 "possibility" which I'm underlining for the purposes of this 
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1 argument, "that certain items of evidence were planted. 

2 However, based on the physical evidence and the information 

3 available to me, I can neither confirm nor refute such an 

4 allegation. Better documentation at the crime scene could have 

5 been helpful in resolving these issues." 

6 Going back to page three he's describing looking at 

7 the staining on both shirts, one from the photograph and one 

8 from the actual shirt and the dumpster, and that goes into the 

9 area of the rib type impression. First, on page three, and this 

10 is on part of the second paragraph he says, "Ultimately a 

11 re-examination of the shirt was requested so that it in various 

12 conformations, could be compared with the digitized image. 

13 Although the ability to work with the digitized image 

14 repre e nted a grates improvement over the prints supplied, the 

15 limitations relative to the original photograph did not allow a 

16 definitive conclusion to be reached about the possibility that 

17 the bloodstained shirt-like garment in the scene photograph was 

18 the same as that reported to have been recovered from the 

19 dumpster." 

20 Now what he said weights into the other area in the 

21 third paragraph on that page. It says, "There is the 

22 possibility," and again I underline the word possibility, "that 

23 there is an imprint pattern in blood consistent with having been 

24 made by a ribbed-knit fabric in a fairly large relatively 

25 unstained area on the lower left front of the shirt. I cannot 
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1 reach a conclusion at this juncture because I would need to 

2 request permission to make test imprints using one of the gloves 

3 to compare with photographs I took last week." 

4 Basically what he has said consistently is that he 

5 cannot make a determination and the mere possibility that there 

6 is such an imprint on the shirt is not enough for an expert to 

7 come in here and make conclusions in front of the jury. If 

8 there is a type of pattern on the shirt, Mr. Kleiner can point 

9 that out and make whatever suggestion he thinks the jury should 

10 be told because he's making an argument based upon a piece of 

11 physical evidence that's part of the case. 

12 But ~hen an expert comes in there has to be some type 

13 of reasonable degree of scientific certainty to what he says. 

14 And when he says that it's a mere possibility, that's not enough 

15 to trigger the use of an expert witness for that purpose and 

16 that's why he was excluded and that's why he should continue to 

17 be excluded. There has been no subsequent report that the State 

18 has requested regarding this issue. There is nothing new 

19 regarding this issue that Judge Parsons did not consider when he 

20 made the original decision. 

21 Again, the State is not asking to preclude Dr. 

22 DeForest from every issue he might be able to testify but just 

23 on the definitive ones that have been brought forth in this cas e 

24 en p rior occasions in part of the briefs that I submit.tad. 

25 MR. KLEINER: Judge, first of all there's a written 
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1 opinion by Judge Parsons where he clearly separates out this rib 

2 impression testimony from all of the testimony that Dr. DeForest 

3 would have proffer to the jury. There's an important caveat in 

4 this. That when Dr. DeForest wrote his report about the rib 

5 impressions he had been denied the right to do exemplar work and 

6 to actually line up the glove to the shirt at one time once he 

7 noticed this possible impression. 

8 When we brought him to court for the 104 hearing after 

9 the defense had tried for six months to get this glove into Dr. 

10 DeForest's possession, Judge Parsons literally handed the glove 

11 to Dr. DeForest and had him do an examination right in the 

12 courtroom on the record. And his testimony as soon as he put 

13 the glove on the shirt, and it's documented in the testimony, 

14 chang d f rom possibilities to "this appears to be the rib 

15 impression." And I think the testimony was when the Judge asked 

16 him, he said it looks pretty good to me. He said it's class 

17 evidence. He said he can't say it to a hundred percent 

18 certainty but that's what it appeared to him. 

19 So his testimony changed and that's shown in Judge 

20 Parsons' written opinion that he just didn't let it in because 

21 he thought I could do it without the expert. "Like a tire 

22 track" is how Judge Parsons dealt with it so it's an entirely 

23 different argument than what the State is suggesting merely from 

24 the report. The testimony is a lot different from the report 

25 because he was actually given an opportunity to do the work. 
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1 The only other thing, your Honor, ls that defense 

2 isn't proffering Dr. DeForest on any other issue than that 

3 issue. As to evidence planting or anything else, that's already 

4 been ruled on by Judge Parsons and that's for the jury to 

5 determine not for an expert unless the expert can say it to the 

6 point that satisfies the Court of the standard that has to be 

7 employed. 

8 Whether I agree or disagree with that ls irrelevant. 

9 It's already been decided but I wasn't offering Dr. DeForest in 

10 the second trial to say evidence was planted. I was offering 

11 him to give expert testimony which would leave me in my argument 

12 to argue the same but only for him to give that type of 

13 testimony from the patterned imprints. And his testimony, your 

14 Honor ~ a t the Kelly-Frye on February 28, 1997 goes a lot farther 

15 and Judge Parsons written decision deals with that. 

16 He didn't let Dr. DeForest in on the issues that I 

17 indicated, not as to whether or not he satisfied rule 702, 701 

18 or 703. It was a judgment call by the Judge on a separate 

19 issue. 

20 THE COURT: This ls an application to have Dr. 

21 DeForest testify in regard to the Kelly-Frye hearing where Judge 

22 Parsons made his decision. Basic ground rules in this matter 

23 were as to any decision by Judge Parsons as to an evl dentlary 

24 hearing this Court was not going to reopen it and become an 

25 appellate court for Judge Parsons' ruling in this case unless 
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1 additional information was submitted. 

2 The Court provided an opportunity, I know the Court 

3 signed an order for Dr. DeForest, if he wished to submit 

4 additional reports. No additional reports have been received. 

5 Therefore, the Court refuses to revisit the issue that was 

6 resolved by Judge Parsons based upon the same evidence that 

7 would be submitted to me. I'm concerned as to the law o f the 

8 case, there being no new facts to come before the Court for it 

9 to change its decision that's already been made by the Court 

10 through Judge Parsons. Therefore, the request is denied. 

11 MR. KLEINER: Judge, I would just reiterate one 

12 point. That if Detective Ravenda, because we do have 

13 information from Dr. DeForest, if Detective Ravenda strays in 

14 his t est mony to an area that I think was covered in Dr. 

15 DeForest's handwritten notes which were turned over to the State 

16 about the plastic bag, there would be a reargument from the 

17 defense about surrebuttal from Dr. DeForest. So I don't think 

18 we're going to have that but if we do --

19 

20 

21 

THE COURT: Have him here Wednesday ready to be called. 

MR. KLEINER: Understood. 

THE COURT: All right. I assume you have motions at 

22 the end of the case. We'll consider them made now. I don't 

23 think Detective Ravenda's testimony will change the s tatus of 

24 any thing. 

25 MR. KLEINER: I don't think so, Judge. 
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1 I just have one question. Judge, the Court made some 

2 comments about diagrams and I think it's important from my 

3 standpoint for summation of what ultimately will go into the 

4 jury room and what won't. 

5 I think the Court had indicated in this case that the 

6 court said these things are going to be used for illustrative 

7 purposes but unless the jury asks for it defense made 

8 diagrams 

9 THE COURT: Plaintiff and defense made paperwork to 

10 explain exhibits. 

11 MR. KLEINER: What? 

12 THE COURT: To me they're not really evidence. They 

13 were an explanation of evidence. 

14 MR. KLEINER: Meaning like laundry lists of DNA 

5 results and things like that? I think those were the diagrams 

16 we were referring to. 

17 THE COURT: I think we started out I believe Mr. 

18 Santulli had the knife one, is the first chart I remember seeing. 

19 MR. SANTULLI: Which one? 

20 THE COURT: The knife. What was on the knife, what 

21 wasn't on the knife. Later on we got into DNA. 

22 

23 

24 colloquy. 

MR. SANTULLI: We also had the ones for the fibers. 

MR. KLEINER: I think that's when we got into the 

25 THE COURT: My general rule i s they're not in 
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1 evidence. It's just someone saying here's what my evidence 

2 shows. My general rule in trying cases for fifteen years, 

3 that's not evidence. 

4 

5 

MR. SANTULLI: Judge, my argument 

THE COURT: It's something drawn. It's an explanation 

6 of evidence. If everyone agrees I let it go in. That is not 

7 evidence. That doesn't prove there's anything on that k n ife. 

8 That doesn't prove -- it's to explain the testimony of a 

9 witness. 

10 MR. KLEINER: My position is I think that that 

11 decision is a decision that the defense would want the Court to 

12 adhere to and I don't have a problem with the Court telling the 

13 jury if there is a piece of evidence or a diagram that they 

14 want, t he n we'll take that up and then --

15 THE COURT: If they want a diagram to explain things, 

16 certainly. 

17 MR. KLEINER: Then you'll give the instruction you 

18 just gave us now? 

19 THE COURT: Then they get all the diagrams basically. 

20 MR. KLEINER: I just needed to know so I know where to 

21 go on my summations. 

22 THE COURT: You can use the diagrams on sUJ11111ation. 

23 MR. KLEINER: I know that. I just wanted to make sur e 

24 maybe some were going into the jury room or not. I t hink you 

25 answered my question. 
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1 MR. SANTULLI: I think they all have to qo in or none 

2 of them qo in. I would like them all to go in, even if the 

3 Court gives an instruction because I think they would be useful 

4 for the jury, probably cut down on questions. There are thinqs 

5 that have been testified to by experts. These aren't thinqs the 

6 State has produced by way of summation. These are thinqs each 

7 of the experts or whoever testified said this is what I found, 

8 this is my result. 

9 THE COURT: Most of them were produced by the State or 

10 defense counsel, not by the expert. Mr. Kleiner wrote all over 

11 his. You wrote all over yours or you had them pre-prepared, 

12 done by your office not by the expert. 

13 MR. KLEINER: I think that answers my question. 

14 THE COURT: I would tell them there are many charts. 

5 If you want the charts you're entitled to qet them but they're 

16 not evidence because they don't prove any point. They may 

17 explain the testimony of people, put thinqs in order for you. 

18 If you want them, fine. They're not evidence as such. 

19 MR. KLEINER: Judge, I guess the only motion I have 

20 left is a motion for judqment of acquittal. 

21 Judge, I made my previous arquments to the Court on 

22 the motion for judqment of acquittal. I would now move for a 

23 judqment of acquittal pursuant to my responsibilities coverinq 

24 all counts of the indictment. 

25 I would just stress to the Court the last count of 
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1 that indictment, I understood the Court's previous rulings , but 

2 from the defense side on that last count, your Honor, without 

3 the facts that are necessary to prove whether it be an attempt 

4 or not an attempt, as far as bodily injury, your Honor, it looks 

5 like a completed act to me so I don't think we can embolden it 

6 as an attempt when the indictment says it's a completed act. 

7 We also have, your Honor, not exhibiting evidence of 

8 law enforcement authority. Hasn't seen Pompey in many, many 

9 years. I think that's too much spec ulation for a reasonable 

10 jury to infer or to believe. 

11 THE COURT: The State's requests for charges, they had 

12 the charge simple assault if he's not law enforcement. 

13 MR. SANTULLI: That's the l esser. 

14 

15 

THE COURT: Lesser included charge. 

MR. KLEINER: I don't think we get to that unless the 

16 Court allows in the last count. That's my argument. Then we 

17 wouldn 't get to the lesser included if the last count is not 

18 submitted to the jury. I think pursuant to Reyes, giving them 

19 the benefits as a matter of law, I don't think this count s hould 

20 go to the jury because I don't think it passes muster even under 

21 Reyes. 

22 Additionally, I move for a judgment of acquittal as to 

23 a ll counts of the indictment. 

24 MR. SA..~LI: The Stato wi ll r e institute i t s prior 

25 arguments that we held and the State argued at the end of the 
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1 State's case. Regarding the last count of the indictment, 

2 Judge, it is clear under case law in New Jersey, a uniform need 

3 not be worn as long as the totality of the circumstances 

4 indicate that the person was, in fact, a police officer. 

s We think that burden has been melt under the Reyes 

6 standard. There's been no change during the State's case with 

7 the status of the evidence relating to all or any of the ight 

8 counts of the indictment. We ask that the judgment of acquittal 

9 be denied in all respects. 

10 THE COURT: First the Court will deal with count 

11 eight. The Court will deny the motion. I realize there's two 

12 things. Actual injury. It's clear Captain Mordaga was not 

13 injured as a result of this. That was his own testimony. While 

14 I wil c ha rge in the alternative I will also tell the jury there 

15 was no injury testified to. Of course they have to decide 

16 whether there was an attempt to cause injury or not. Then they 

17 can make their decision. 

18 As to counts one through seven the Court will deny the 

19 motion. Obviously if one takes the confession, takes the 

20 State's case, any fair interpretation of all the counts have 

21 sufficient evidence beyond a reasonable doubt to sustain the 

22 convi ction. The motions are denied. 

23 Now, request for charges, I guess the first one the 

24 Stat e had a request to charge of flight. 

25 MR. KLEINER: Want me to deal with that? 
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1 MS. PEIFFER: Are we going to argue jury charges now? 

2 I had wanted to get Mr. Scaliti up here. 

3 THE COURT: You gotta get the guns in. Maybe we'll 

4 take a short recess. Anything else before we move to charges? 

5 MR. KLEINER: Wait one second. No. I think they all 

6 deal with the charges. 

7 

8 

(Short recess taken.) 

THE COURT: All right. Flight. 

9 MS. PEIFFER: We had submitted a flight charge last 

10 time. In fact, flight was charged to the jury last time. I 

11 just didn't think it was on the disk. 

12 THE COURT: It was. Today I saw it. 

13 MS. PEIFFER: The flight charge I have submitted to 

14 the Cou r t is basically the flight charge right out of the model 

15 jury charges. Certainly there's flight in the case. 

16 When the defendant is arrested on Thursday, September 

17 7, Officer Mordaga testified that he was driving along. He was 

18 unarmed, wasn't in uniform but he did make eye contact with the 

19 defendant. He spotted him in an area of Maywood. Once the 

20 defendant made eye contact with him he turned around and he 

21 started to, at one point he started to run. At one point he 

22 started to walk quickly. I have the interview report here. 

23 Investigator Mordaga testified on the stand he saw 

24 Josh Pompey. Josh Pompey looked at him and at that point he 

25 immediately turned around, walked quickly up a driveway in 
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1 another direction from where he was going. Mordaga stops his 

2 car and gets to the rear o f the house where he saw Pompey 

3 going. Pompey then jumps a fence in the rear of this house 

4 which I think was identified as Dr. Matlin's house and began 

5 running towards East Magnolia. Mordaga gets back in his car 

6 goes to the area where he saw Pompey running. However, he 

7 didn't see him. 

8 He then began checking the area. He drives through 

and 

9 the parking lot of the Queen of Peace school and he sees Pompey 

10 again running down a driveway between Queen of Peace and Maywood 

11 Avenue School. He ran across Maywood Avenue and then started to 

12 walk north on the west side of the street. Mordaga calls for 

13 backup. He calls the Maywood police headquarters and at some 

14 point Pa t rolman Sacco, who also testified, is in a marked 

5 vehicle in uniform and is heading towards Pompey. Pompey is 

16 walking in the direction from which Sacco is coming. Mordaga 

17 parks his truck, starts to walk behind Pompey. 

18 At some point Sacco says Pompey turns around when he 

19 sees his police car even though the lights are on, turns around 

20 and starts to run the other way, pushes Mordaga out of the way 

21 by striking him in the chest. At point he is subdued, placed 

22 under arrest. 

23 In addition, as further evidence of flight there is a 

24 statement that Officer Mordaga made after the defendant has 

25 confessed to the crimes and he's being processed he told 
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1 Mordaga, "I knew you guys were after me when my mother told me 

2 you asked if I was cut." 

3 That happened on September 6 of 1989. Mordaga then 

4 asked Pompey, "Well, where were you going when I saw you in 

5 Maywood?" He said he was going to take a bus on Route 4 in 

6 Paramus and was heading down south. 

7 In addition there are basically things in his 

8 statement that confirmed this, that he had left the area after 

9 the crime. He ran down the rai l road tracks. 

10 THE COURT: You certainly don't think leaving the 

11 scene of the crime is flight. 

12 MS. PEIFFER: No. The flight we're requesting is the 

13 flight Officer Mordaga has testified to and also the defendant's 

14 own wo r ds after his confession that he knew that the police were 

15 looking for him after they had gone to the house and asked his 

16 mother if he had been cut and he was heading down south. At 

17 that point he was clearly leaving the area which shows a 

18 consciousness of guilt that's required under the flight charge. 

19 MR. KLEINER: Judge, I rely on the submission of 

20 papers previously by the defense in the first trial. If a 

21 flight instruction is given in this case I would ask that it 

22 remai n the same as the one that Judge Parsons gave because I 

23 believe Judge Parsons gave a flight instruction pursuant to 

24 submissions from both the de fense and the State and I think that 

25 he crafted a charge that was s ynonymous with the model charge . 
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1 It may have had one or two --

2 THE COURT: Request for charge after the commission of 

3 the crime. 

4 

5 

6 

MR. KLEINER: That I don't agree with. 

THE COURT: I agree with you on that. 

MR. KLEINER: And I argued that. I think Miss 

7 Peterson argued that issue. She was handling that side f the 

8 case. But I disagreed with the Court. Then there would be a 

9 flight instruction on every case. 

10 

11 

THE COURT: I agree. 

MR. KLEINER: I think that should not be specifically 

12 in the charge if it goes in. 

13 My argument then deals with the issue the Court is 

14 conce n e d with, the alleged attempted flight with the Mordaga 

15 incident. What the defense is concerned about in this case is 

16 using the flight charge for consciousness of guilt in a 

17 situation where Hackensack and Maywood are right next to each 

18 other. Defendant has no luggage on him. The defendant has no 

19 indication from a physical standpoint that he's physically 

20 leaving the area. He's walking, according to Mordaga, walking 

21 or coming from the railroad tracks. Then he's seen on the 

22 street. The law enforcement officer is off duty. He hasn't 

23 seen Pompey in years. There's no radio cars at that particular 

24 point around. Pompey wouldn't know what's going on in Maywood 

25 other than that somebody is following him. 
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1 That to me is not an evidence of flight. That's a 

2 concern of an individual on the street maybe something bad is 

3 going to happen to him and not necessarily associated with law 

4 enforcement. 

5 Once Pompey is walking up the street then the squad 

6 cars come. That's not flight because the situation deals with 

7 the facts of the case. That doesn't look to me to be flight. 

8 Mordaga is right behind him. He sees the squad car. According 

9 to Mordaga he turns around. Next thing you know he's arrested. 

10 To me, Judge, this is not a quote unquote flight case. This is 

11 two days after the murder. He's still in Bergen County. He's 

12 coming presumably from the Hackensack area. He can't be more 

13 than three or four blocks from his own home. 

14 To me a flight instruction normally deals with the 

5 classic case of a high speed chase or you're out of state and 

16 now you have to be brought back or you're going to the airport 

17 and you're going to fly out or there's other indicia of 

18 activity . 

19 To me this doesn't look like a flight instruction. It 

20 looks like part of the case pursuant to the arrest. I think 

21 it's too speculative to give what could be a very prejudicial 

22 issue, that being the flight instruction. 

23 MS. PEIFFER: Judge, briefly, it's also in the 

24 statement where Pompey expresses concern that his pare nts told 

25 him some detectives came. They were asking questions. You 
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1 know. That was page forty-one of the statement. 

2 Then on page forty-three of the statement he again 

3 says, "What caused me to go back to look for the clothes a 

4 second time was because of what my mother told me Wednesday 

5 night, about the detectives were there, and they said something 

6 about blood and my hand and on me. I didn't heard anything like 

7 that, he was asking the questions. 

8 "They were asking your mother if they knew you had any 

9 blood? 

10 " Right, or anything like that on me. Was I hurt, did 

11 I hurt my hand or my knee and when she told me that, that's when 

12 I went and searched for the clothes to give youse the impression 

13 I had blood on my clothes." 

14 Certainly Officer Mordaga's report and his testimony 

15 that Pompey tells him he was in the process of fleeing, that he 

16 was going down south. Not only was he running when he saw 

17 Mordaga, not only did he turn around abruptly and try to run 

18 when he saw Sacco's police car but he tells Mordaga, I was 

19 taking a bus down south. I knew you guys had me when my mother 

20 told me you were asking whether or not I was cut. 

21 THE COURT: I'm going to give the charge on flight but 

22 only dealing with Detective Mordaga and what took place there. 

23 Certainly I will not mention the commission of the crime. I 

24 don't think that in any way deal5 with flight. Would not ba in 

25 accord with the flight charge as I understand it to be. 
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1 Now, I guess the State really submitted what I call 

2 preliminary or general information charges. Somewhere, Mr. 

3 Kleiner, you stuck a sheet in your file. 

4 MR. KLEINER: May have ended up in Miss Peterson's 

5 packet. I didn't intend for it to be --

6 THE COURT: Use of confession to establish aggravating 

7 factors which is different from what we're hearing. 

8 MR. KLEINER: I agree. That was the penalty side to 

9 the case. 

10 THE COURT: Then we'll just give the standard charge 

11 on a statement by a defendant. 

12 MR. KLEINER: Judge, could I be heard for one second 

13 on this issue? 

14 THE COURT: Sure. 

15 MR. KLEINER: Judge, I think the Court knows the 

16 defense's position on this from the prior submissions, that it 

17 is the defense's position pursuant to the case law, Kociolek and 

18 Cleveland, and I submitted those to the Court as far as the 

19 statement charge, the problem here the model charges have very 

20 little information about this. It is contained in there. There 

21 is some information in the model charges but in the State v. 

22 Cleveland case, I believe 1950, the request was from the defense 

23 about specific information which was consistent with the opinion 

24 that what's being brought to the jury is quote unquote an oral 

25 statement. It's not signed. It's not sworn. It's not written 



colloquy 

1 by the defendant and it's not written period. The Kociolek case 

2 takes us to the point that the words in Kociolek are that the 

3 jury is to use caution in dealing with an oral statement and the 

4 language that came out of the charge in the first trial. 

5 What the defense objects to, your Honor, is not giving 

6 the jury the information that the defense requested to have 

7 charged, which was this basically under the law is nothin9 more 

8 than a Prosecutor's memoranda, which is exactly what Cleveland 

9 says in the case law itself. 

10 The State wants to call it a sworn, voluntary 

11 statement, but the case law itself clearly indicates that. 

12 Now, the charge that I believe Judge Parsons gave did 

13 not include the defense --

14 THE COURT: No one seems to have a copy of his 

15 charge. No one ordered it? 

16 

17 

MS. PEIFFER: He gave the charge --

MR. SCALITI: It is my understanding Judge Parsons 

18 took a little from Mr. Kleiner's charge, a little from our 

19 charge and gave a charge that he thought was appropriate. 

20 And I believe that was on the disk that the State gave 

21 your Honor. I don ' t know. I'm not computer literate. 

22 MR. KLEINER: I have to look back again. 

23 MR. SCALITI: Obviously there were two conflicting 

24 views. 

25 THE COURT: There was one file I couldn't look up. It 
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1 said need XM player. 

2 MR. SCALITI: I believe that was delivered to Judge 

3 Parsons about a month ago when Judge Parsons requested that we 

4 give him the charge he had utilized. 

5 

6 

THE COURT: That's what he charged was on that? 

MR. SCALITI: I believe that's what he charged. That 

7 didn't give the Cleveland charge but gave Kociolek and Hampton 

8 charge. 

9 MR. KLEINER: I think what the defense is saying, and 

10 I agree with Mr. Scaliti, that there was a long, tortured 

11 argument over what would go in and what wouldn't go in. I think 

12 what the defense's thrust in this case is pursuant to its 

13 reading of the case law is that it's our opinion, your Honor, 

14 this i not a written statement and that I believe that Judge 

15 Parsons had included language in his charge that laid out 

16 groundwork that there's an oral statement and a written 

17 statement. It is the defense's position this is not a written 

18 statement. This is an oral statement under Kociolek and it 

19 shouldn't cause a charge that's a secondary charge of separating 

20 oral from written. That's the big thrust from the defense. I 

21 think that's we were trying to deal with which was that it's not 

22 written and I think Cleveland lays out that groundwork. 

23 I know I made these arguments before that particular 

24 submissions from the defense that are in our packet that deal 

25 with a requested charge from us of the type of language that 
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1 would be appropriate concerning corroboration, that there should 

2 be corroboration or must be corroboration to satisfy the jury 

3 beyond a statement, so we're requesting and that's part of our 

4 submission, that the Court take information from that. 

5 We're also requesting there should be no charge to 

6 this jury on it being a written statement because it isn't. 

7 It's an oral statement in a narrative to the police then it's an 

8 oral statement which is taken, according to this, 

9 stenographically but in our opinion any language in the charge 

10 that talks about this being a written statement is inaccurate 

11 and should not be given. 

12 MR. SCALITI: Your Honor, if I may, I believe what 

13 Judge Parsons did was charge the jury that it was a 

14 stenog raphically recorded statement. Obviously that's different 

15 than an oral statement because the issue with an oral statement 

16 is as time passes people are more likely to confabulate or make 

17 mistakes. Not that it happens but the possibility could 

18 happen. So I think he indicated it was a stenographically 

19 recorded statement which was, I think, what we had actually 

20 requested. 

21 There is no law -- there is no Cleveland charge under 

22 our law. Clearly if it was a concern of the Court's it would of 

23 been crafted by now. It would have been part and parcel of the 

24 model jury charge. 

25 Mr. Kleiner indicated something with respect to 
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1 corroboration. I think that, your Honor, may be where the 

2 highlighted yellow material that you showed before dealing with 

3 Lucas I believe that's what the corroboration dealt with. 

4 THE COURT: Right. 

5 MR. SCALITI: I think we had opposed that. I think 

6 the Judge gave that. 

7 MR. KLEINER: I think he gave it in some form. 

8 MR. SCALITI: He gave it in some form. I don't know 

9 what form he did give it in. 

10 THE COURT: You're saying it's on that disk? I 

11 believe the disk was pretty much standard charges. What you 

12 handed me today I thought came out of, off the printer but I 

13 guess it's different. 

14 MR. SCALITI: The charge that came off the printer I 

15 think is the charge that Judge Parsons gave. 

16 MR. KLEINER: There were revisions. 

17 MR. SCALITI: There were plenty of revisions and at 

18 the end it was the State basically preparing it at the request 

19 of the Court and we had worked out a large amount of it. 

20 Obviously there were issues contested which Mr. Kleiner 

21 preserved for the record and there were issues we had contested 

22 which we had objected to but I don't believe the Judge gave the 

23 Cleveland language. I don't have a copy in front o f me of 

24 exactly what the Court -- I don't believe I have it. 

25 MS. PEIFFER: we have a copy. It's downstairs. 
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1 MR. KLEINER: I agree that I requested a hybrid of the 

2 Cleveland charge which was specifically synonymous with the 

3 defense counsel's request in Cleveland over forty years earlier 

4 which was -- and it's in the case itself, in the last par agraph 

5 of the decision they talk about it. 

6 But what my argument dealt with on that specific issue 

7 was that back in the fifties they were giving a charge tha t also 

8 talked about two constructions which was in the old model jury 

9 charge. If you have two reasonable constructions, one of 

10 innocence and one of guilt, you are to adopt innocence. 

11 What happened in the interim many years later was that 

12 it appears that some judges are giving it still. Some judges 

13 aren't and what happened was in that trial upstairs the two 

14 const~uction charge was not given and Cleveland had talked about 

15 the defense's request for evidence towards the State which says 

16 well, they said he confessed. Then evidence towards the defense 

17 which says this is not to be believed. In Cleveland they said 

18 we're not going to give the defense counsel's request to charge 

19 because we think the two construction charge deals with it 

20 appropriately. 

21 Now, that the two construction charge there's a 

22 question about which judges give it and which don't. There's an 

23 amorphous area there that's not covered anymore which is really 

24 what our request to charge dealt with. It dealt with a 

25 corroborative type charge and it dealt with a two construction 
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1 charge which now Cleveland had embraced but now a lot of judges 

2 don't give it anymore. 

3 MR. SCALITI: I think, respectfully, he's arguing 

4 apples and oranges. We're talking about the charge dealing with 

5 the oral statement and the stenographically recorded statement. 

6 It has nothing to do with the equipoise charge which Mr. Kleiner 

7 is talking now. 

8 Clearly here you have two ways to construe the 

9 evidence. You can believe the officers were telling it like it 

10 was and it was recorded properly or you could believe the 

11 defense theory that it was implanted into Josh Pompey's mouth by 

12 the officers. I think clearly this equipoise charge is in the 

13 State's perception just ridiculous because it's not the way a 

14 jury oo s at the matter. The jury looks at the whole matter, 

15 all the evidence in the case when it decides which finding it 

16 will make with respect to certain issues. 

17 So the fact there are two constructions, one favorable 

18 to the defense and one not, doesn't mean they should take that 

19 which is favorable to the defense. 

20 With respect to the oral statement and the written 

21 statement, we would ask the Court give the model Hampton, Jordan 

22 language and Kociolek language which I believe is on the disk 

23 that Judge Parsons or the State forwarded to you. 

24 THE COURT: I believe it s. I looked at it over the 

25 weekend. There's two files called Pompey charge and one I can't 
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1 get up. I don't know why there's two different files on the 

2 disk. 

3 MS. PEIFFER: It should be downstairs. We printed it 

4 out Friday. 

5 

6 

MR. SCALITI: Again, I don't know. Sorry. 

THE COURT: It's not quite an oral confession but 

7 it's certainly not a written confession. 

8 MR. SCALITI: Therefore, we ask that you charge it's 

9 stenographically recorded. It doesn't have the potential for 

10 error that oral statements have. It has something of that but 

11 not as much when someone is testifying years after an event. 

12 MR. KLEINER: Judge, my only position is pursuant to 

13 Cleveland, which is still good law today, is that that case 

14 dealt wi t h a sworn or basically a similarly taken statement and 

15 they specifically refer to it whether it's taken 

16 stenographically or not as nothing more than Prosecutor's 

17 memoranda. 

18 So to tell the jury it's a stenographically recorded 

19 statement would be the antithesis of what's good law today, 

20 which is Cleveland saying that's not the way it's intended. 

21 THE COURT: I don't think Cleveland quite followed in 

22 its carrying forward through the years. 

23 MR. KLEINER: It hasn't been reversed. 

24 THE COURT: True. But it hasn't bean strinqantly 

25 adhered to . 



1 MR. KLEINER: I know that. The only thing is there's 

2 no case law to specifically direct the Court what to do with 

3 this situation. Clearly from the defense side you know our 

4 arguments about stenographically recorded. The jury knows 

5 there's some sort of stenographically recorded statement but I 

6 don't think no matter how it's worded that it should get past 

7 anything other than Prosecutor's memoranda. We shouldn't be 

8 treating this as a written statement. 

9 I think that's what the first trial judge did. We had 

10 very strenuous objections to taking it to the next level because 

11 that's not part of this case. 

12 THE COURT: I'll have to take a look at that. My 

13 intention is that I will not use the word written statement at 

14 all. t's not a written statement but I think there is an oral 

15 statement that was also given and testified to. 

16 MS. PEIFFER: Judge Parsons distinguished both of them. 

17 THE COURT: The other one is a stenographically 

18 recorded oral statement. 

19 MR. KLEINER: The only other request the defense has, 

20 to get mine out of the way, is the credibility of witness charge 

21 Judge Parsons generally gave. I think I have some issues on 

22 that. Basically the false in one, false in all charge. 

23 THE COURT: I charge that anytime anyone requests it. 

24 MR. KLEINER: The credibility of the witnesses, 

25 there's a general charge that's given. There's also, Judge, the 
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1 new charge on I think prior inconsistent statements that, as you 

2 know, there's a model charge, I think from 1991 that I believe 

3 Judge Parsons gave. It's probably on the disk where we've 

4 changed it somewhat to a newer charge but it doesn't overlap 

5 false in one, false in all. It deals with a specific issue of 

6 how to handle perspective impeachment issues such as prior 

7 inconsistent statements or motions. It's a very complica ted 

8 charge but I think Judge Parsons gave it in any event. He may 

9 have slightly modified it. 

10 As far as the defense goes I'm going to rely on our 

11 submissions in the first trial of the remainder of arguments 

12 concerning lesser included charges and other types of arguments 

13 as to proffered language. 

14 I would ask, your Honor, if there's a divergence from 

15 Judge Parsons language on the general makeup of the charge that 

16 we be aware of that at least for summation. 

17 THE COURT: I have a copy of Judge Parsons, of the 

18 substantive, the murder charge and so forth, the straight murder 

19 c harge. 

20 

21 

MS. PEIFFER: Yes, Judge, I believe that's the one. 

THE COURT: Now, of course, as to counts one and two 

22 we have to delete a lot because we don't deal with the other 

23 issues. Did Judge Parsons' charge have passion provocation as 

24 to Madeline Mi tchell. 

25 MR. SCALITI: He charged it. We objected. We wan t to 
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1 be heard on that. 

2 THE COURT: As to Audrey Robinson you can make an 

3 argument. If the jury wants to be sympathetic they can buy it 

4 if they accept the statement. 

5 MR. KLEINER: I think what happened was, I think this 

6 had been argued to Judqe Parsons previously and I think the way 

7 it came out was all of the evidence indicating the various 

8 scenarios that could have occurred. Once you qet past the issue 

9 of the confession, then you go, if you put that aside for a 

10 moment, and you just deal with the physical evidence in the 

11 case, you can't tell who dies first, who doesn't die first, 

12 whether it's one or two. I think that's what dealt with 

13 

14 

THE COURT: How would passion provocation 

MR. KLEINER: I think what Judqe Parsons had ruled was 

15 one of the things he ruled was same transaction or occurrence, 

16 that it was all a part of one situation. 

17 THE COURT: That's not answering my question. If you 

18 take the statement out of the case. 

19 MR. KLEINER: Hypothetically if we did that. 

20 THE COURT: Take it out. How would you even have 

21 passion provocation? 

22 MR. KLEINER: I think the way it happens, Judqe, is 

23 that because no one can tell who dies first, who is stabbed 

24 first, what the interaction was between everyone, you can't tell 

25 exactly what went on in the cri me scene other than you have t his 
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1 evidence o f two victims dying very close to one another. I 

2 think it crossed over into Miss Mitchell. 

3 THE COURT: If you take the statement out there's no 

4 passion provocation. 

5 MR. KLEINER: We ' re dealing hypothetically. The 

6 statement is still there. I think Judge Parsons drew on the 

7 physical evidence. 

8 THE COURT: In order to find passion provocation you 

9 have to go to the statement. 

10 MR. KLEINER: He drew on passion provocation outside 

11 of the statement and the statement. He drew it from both. 

12 THE COURT: I'm trying to find out where do you draw 

13 passion provocation from some source other than the statement? 

14 MR. KLEINER: I think that he drew it from testimony 

15 from witnesses who had indicated again there's another knife in 

16 the crime scene. There's a question of offensive wounds, 

17 defensive wounds. Judge Parsons took a lot of those pieces of 

18 information into account and said that, you know, all of these 

19 scenarios are possible. He thought that under Powell and it's 

20 progeny, that he thought that this was the appropriate charge. 

21 The State objected vehemently. They went to the 

22 Appellate Division and the Appellate Division did not grant 

23 certification on the argument. 

24 I do not recall us arguing this issue at the Appellate 

25 Division. I know they submitted papers. Unless Mr. Scaliti has 
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1 a better memory than me I don't think they granted leave to 

2 appeal. 

3 MR. SCALITI: They denied our motion for leave to 

4 appeal. We then took the petition to the Supreme Court which 

5 was denied. I think one of the reasons Judge Parsons charged it 

6 with respect to Madeline Mitchell was because, candidly, maybe 

7 blew it before Judge Parsons. I was arguing it wasn't in 

8 case at all, that there was no passion provocation J.n the 

9 at all. And I believed that it was just speculation -- as 

10 Honor indicated absent the statement you have two murders. 

11 don't have any real evidence, no rational basis absent the 

12 statement for passion provocation manslaughter or reckless 

13 manslaughter or aggravated manslaughter. 

the 

case 

your 

You 

14 We didn't cite Lewis to Judge Parsons at the initial 

15 argument on this issue and by the time we brought that to the 

I 

16 Judge's attention he had already made up his mind candidly that 

17 he was going to charge passion provocation. I think it is clear 

18 as a matter of law if the jury looks at the evidence in this 

19 case, that's what a charge is supposed to be based on, there was 

20 no way that there should be passion provocation charged with 

21 respect to the elderly aunt. 

22 It's the defense's theory in the case he wasn't even 

23 there. It's not him. The State's theory of the case is pretty 

24 clea rly that he killed Audrey Robinson and then he killed 

25 Madeline Mitchell when she cam to give Audrey some help. There 
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1 are no -- that's the evidence. And the charge has to be based 

2 on the evidence, and I submit it's clear as a matter of law that 

3 passion provocation shouldn't be charged as to Madeline 

4 Mitchell. 

5 It's the State's position it shouldn't be charged at 

6 all. We've set it forth in our brief. Your Honor has read 

7 that. I don't want to rehash that. 

8 we also, again, requested that the court not charge 

9 reckless manslaughter or aggravated manslaughter. There just is 

10 no reckless conduct in this case. This was knowing and 

11 purposeful conduct by somebody. That's what the evidence shows 

12 and reckless manslaughter and aggravated manslaughter are only 

13 supposed to be charged when there's some evidence of 

14 reckl ssness. 

15 There's been no testimony the defendant has a mental 

16 process which impairs his functioning to such a degree that 

17 maybe he was acting recklessly because of his low IQ. That's 

18 not in the case. We've heard talk about that but no evidence. 

19 I think the case law we've cited is very clear, makes it very 

20 clear reckless manslaughter and aggravated manslaughter should 

21 not be charged. The fact the Appellate Division and Supreme 

22 Court didn't give us any relief is really of no moment. 

23 Similarly, Judge Parsons' early decisions are of no moment 

24 because your Honor is crafting a charge based upon the evidence 

25 that your Honor heard from the witness stand. 
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1 I think we've set forth the law. Unless your Honor 

2 has any questions I don't want to waste the court's time. 

3 MR. KLEINER: Judge 

4 THE COURT: I'm not inclined to charge passion 

5 provocation. In the statement there's nothing in there about 

6 Madeline Mitchell ticking him off, getting him aggravated, 

7 accepting the statement as truthful for the purposes of t he 

8 argument. 

9 MR. KLEINER : I think this crossed over into an 

10 inference from the evidence itself in combination with the 

11 statement. If I recall Judge Parsons correctly on this issue, 

12 that Judge Parsons had trouble with, when he combined the 

13 statement with the evidence he had trouble with the scenario of 

14 how t rue t wo people died and then he said that a reasonable jury 

15 could infer from what happened at the crime scene since we can't 

16 tell who died first or exactly what the circumstances were, if 

17 we get past the statement then we had all sorts of other 

18 problems here. We have this other knife in the case. We have 

19 t e stimony about defensive wounds, offensive wounds, the cuts on 

20 Mr. Pompey's hands, whether they're defensive or whether from a 

21 cha in link fence or cuts on a knife. 

22 I think Judge Parsons put the whole case together and 

23 he cannot tell from the evidence that ther e wasn't the 

24 poss ibility of a crossover passion provocation towards both 

25 victims, and I think he crossed over into Mitchell figuring y ou 
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1 couldn't tell from this case whether or not this was a passion 

2 provocation of Robinson and Mitchell together because we have 

3 fiber transfers. We have -- I'm sorry we have hair transfers in 

4 this case that are in evidence that show a connection to 

5 Robinson and Mitchell and that is in this case. 

6 so there were factors that Judge Parsons knew about as 

7 you know about. Those are the same as last time. The tri al 

8 came in very similar on this issue. It wasn't that much 

9 different. But the bodies are i n very close proximity to each 

10 other. The time of death is in proximity to each other and it 

11 appears they both are stabbed to death. There's a lot of 

12 consistencies between the two victims but I think we've been 

13 dealing with a theory known as law of the case many times in 

14 this c se . 

15 The defense has had a series of witnesses precluded. 

16 Many of them were precluded because of prior decisions from the 

17 trial court that were already persuasive or potentially even 

18 almost controlling in a sense and now we're back now to this 

19 issue and now we're looking at a possible divergence. The State 

20 had two cracks at two bodies and they didn't seem to think it 

21 was improper to charge passion provocation. Even if the defense 

22 doesn't ask for it --

23 THE COURT: You have an obligation to charge any 

24 less er included offense . 

25 MR. KLEINER: I understand the crossover problem, but 
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1 since we really don't have direct testimony saying we really can 

2 say pathologically or circumstantially of how Miss Mitchell 

3 ended up where she was, how Miss Robinson ended up where she 

4 was, real independent pathological evidence, it's still i n the 

5 wind from an evidentiary fashion whether the passion provocation 

6 is all one transaction or occurrence. If it goes to Robinson my 

7 theory is it pretty much goes to Mitchell also. I think hat's 

8 what Judge Parsons found. 

9 THE COURT: I can see passion provocation as to Miss 

10 Robinson in light of taking the statement where he was very 

11 unhappy with what took place. She started calling him some 

12 names. When you get to Mitchell I have great problems. 

13 MR. SCALITI: Mr. Kleiner said it's in the wind. 

14 That' s r ank speculation. It shouldn't be charged as to Madeline 

15 Mitchell. We don't believe it should be charged with respect to 

16 Audrey Robinson but that arguably is a little bit closer. Judge 

17 Parsons 

18 

19 

THE COURT: I'll let you know tomorrow morning. 

MR. SCALITI: Your Honor, with respect to the charge 

20 regarding Audrey Robinson, we'd ask the Court, as set forth in 

21 our February 27th l etter, that you make very clear to the jury 

22 sexual rejection alone is not enough to inf lame a reasonable 

23 person so that they would kill someone. Absent your Honor 

24 telling the jury that, they're not going to know that. 

25 THE COURT: There would be deaths by multitudes in 
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1 single bars. 

2 MR. SCALITI: Exactly. We ask your Honor to charge 

3 the language from Pasterick to the extent an aggressor whose 

4 passion is aroused as a result of minor injuries, he may have 

5 received from the decedent cannot claim that that so enraged him 

6 that he killed the decedent. These charges incorporate the 

7 law. They're in the facts. They ' re clearly in the facts . The 

8 Court, we would respectfully submit, ought to tell the jury 

9 that. Absent your Honor telling them that they're not going to 

10 know that that's the law. 

11 MR. KLEINER: I objected to that last time so I cover 

12 myself. I think I objected to those two separate requests from 

13 the State if I recall correctly. 

14 MR. SCALITI: Mr. Kleiner is absolutely correct. The 

15 Judge didn't charge that. The Judge did not charge the language 

16 that we requested in our February 27 letter, the language which 

17 we submit is the law. Pasterick is clearly the law. 

18 THE COURT: I was looking at the charges submitted by 

19 y our office on that. 

20 MR. SCALITI: No, those charges were Judge Parsons' 

21 charges. We prepa red them as an accommodation to the Court 

22 with, I think Miss Peterson and I were working on them jointly. 

23 They did object to this language. The Judge denied i t but I 

24 th i nk it 's crystal clear that that ought to be charged. The 

25 jury has to know what passion provocation is. Judge Parsons 
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1 kept saying he was passionate. We kept saying he was passionate 

2 but it has to be reasonable. There was no legally adequate 

3 provocation. 

4 Respectfully, I think Judge Parsons erred in not 

5 charging this language. Clearly this is something the attorneys 

6 can argue but this language really ought to be charged. 

7 MR. SANTULLI: The jury may think that self def nse is 

8 enough to impassion someone to commit a crime such as this 

9 nature. The law is crystal clear self defense, trying to save 

10 one's life and you're struggling, the guy may be getting 

11 impassioned because of that but that's not a defense. 

12 

13 defense. 

14 

15 

THE COURT: I heard self defense is an absolute 

MR. SANTULLI: To Miss Robinson. 

THE COURT: Assuming Mr. Pompey was acting in self 

16 defense. Maybe I'm getting confused. 

17 

18 Honor. 

19 

20 

21 scene. 

22 

23 there. 

24 

25 

MR. SCALITI: There's no evidence of that, your 

THE COURT: That's what I'm trying to say. 

MR. KLEINER: We have another knife in the crime 

If Ravenda testifies there will be testimony on it. 

MS. PEIFFER: There won't because we're not going 

THE COURT: One at a time. 

MR. SCALITI: That's rank speculation. If you want to 
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1 get him on the stand let the jury hear it. He has the 

2 opportunity to do that, your Honor. 

3 THE COURT: You're asking your client's right not to 

4 testify? Are you requesting that charge? I haven't found that 

5 in any of these charges. 

6 MR. KLEINER: I didn't ask for it last time, your 

7 Honor. 

8 THE COURT: I want to raise the issue, make sure we 

9 cover it. 

10 MR. KLEINER: I didn't ask for it last time. I think 

11 it's the worse charge in all the model charges. 

12 THE COURT: If you want it, you're entitled to it. If 

13 you don't I won't charge it. 

14 MR. KLEINER: I'll be back tomorrow morning but I 

15 think at this point I'll stay consistent with last time. 

16 MS. PEIFFER: The defendant will have to sign off on 

17 it again. 

18 

19 

20 

21 

22 

23 

24 

25 

of the 

back at 

to deal 

MR. KLEINER: If you have colloquy with him --

THE COURT: I wanted to bring it up now to get it out 

way . I didn't see it in any of the paperwork. 

MR. KLEINER: It was asked of us and he said no. 

THE COURT: Why don't we break for lunch. See you 

1:30 and finish it up. 

MR . KLEINER: I don't know if we have any other issues 

with. 
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1 THE COURT: Not really. I guess we can do it tomorrow 

2 morning. 

3 MR. KLEINER: That way I can get done the things I 

4 have to do. 

5 One point -- Judge, one thing was the Court had asked 

6 Mr. Santulli to check on the Hoffman and Foreman issue with 

7 Mordaga. We haven't heard on that. 

8 THE COURT: I thought we did. 

9 MR. SANTULLI: I had my investigator do it. 

10 THE COURT: Mr. Rodriguez, want to tell us what the 

11 status of that request is? 

12 MR. RODRIGUEZ: Never has, he's never been documented 

13 as one. As far as he knows he's never been an an informant. 

14 

15 

THE COURT: Mr. Hoffman? 

MR. RODRIGUEZ: Mr. Hoffman. I've checked with Bergen 

16 County Police, Bergen County Prosecutor's Office BCNTF, the 

17 Hackensack Police and also the Bergenfield Police Department. 

18 Mr. Hoffman has never been an informant, documented or 

19 undocumented. 

20 

21 

22 

23 

MR. KLEINER: That's what I needed to hear. 

MR. SANTULLI: As far as we know. 

THE COURT: Unless one patrolman on his own keeps him. 

MR. KLEINER: The other issue was the inventory list 

24 that Investigator Rodriguez referred to in his testimony that he 

25 thought he had a li•t of twenty items that he knew about and 
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1 only six or seven were left at the FBI. The State didn't 

2 know 

3 MS. PEIFFER: We only have the list of the seven that 

4 went to the lab. 

5 MR. SANTULLI: I think what happened in the 

6 intervening eight and a half years, there is an additional item 

7 Investigator Rodriguez did speak about but it wasn't back then 

8 in 1989. He was slightly wrong about the timing when that 

9 policy came into effect. Back then it wasn't there. 

10 MR. KLEINER: In 1994 Investigator Rodriguez got 

11 involved and he mentioned something about an inventory sheet. 

12 can't really tell from these answers whether there was a sheet. 

13 MS. PEIFFER: I didn't see any sheet in the file. 

14 THE COURT: The statement, as I understood it, Mr. 

15 Rodriguez, was there a sheet? 

16 

17 

MR. RODRIGUEZ: No, sir, there is not. 

THE COURT: There is not a sheet and one cannot be 

I 

18 located? 

19 MR. RODRIGUEZ: No, sir. There is a procedure on file 

20 now but it wasn't then. 

21 

22 

23 

MR. KLEINER: That's all I have, Judge. 

THE COURT: See you tomorrow morning, nine o'clock. 

MS. PEIFFER: We have to put something on t he record 

24 abou t the Supreme Court. Mr. Scaliti spoke to the Supreme 

25 Court, the clerk, Mark Neary, on Friday who indicated that he 
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1 wanted Mr. Kleiner to file his papers first, give us the papers 

2 so we could respond. But because we didn't get papers from Mr. 

3 Kleiner we filed this morning anyway. Mr. Kleiner has indicated 

4 to me he's going to Fed Ex the Supreme Court papers for t omorrow 

5 morning but he will give them to us today because we need the 

6 opportunity to respond today. 

7 MR. KLEINER: The supreme Court notice and 

8 certification point out the same packets of materials the State 

9 has but I was told by Mr. Neary to make sure I fax what the 

10 State doesn't have, which ls the notice and certification to the 

11 Supreme Court. He wants me to fax that to the State. I've 

12 informed the person doing that for me to fax it to 3794. I 

13 spoke to him a half hour ago. It should be there already. 

14 MR. SCALITI: The idea was if we had anything that was 

15 new or we wanted to object we could object. 

16 MR. KLEINER: The only new would be the notice and 

17 certification. Everything else is the same packets of material 

18 that went to the Appellate Division. Slightly pared down 

19 submission but it's not a new submission. It's just leaser 

20 material but nothing new. 

21 THE COURT: All right. 

22 (Proceedings concluded for the day.) 

23 ••• 

24 

25 
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1 St. v. Josh Pompey, 3-3-98 

2 M 0 R N I N G S E S S I 0 N 

3 (The following is heard outside the presence of the 

4 jury.) 

5 THE COURT: I thought we finished the charges 

6 yesterday. 

7 MR. KLEINER: I think the Court was pondering o er the 

8 Kociolek charge. The Court was going to take a look at that and 

9 see how it was going to draft or follow in your discretion what 

10 was going to happen as far as how we handled the oral and the 

11 recordation. 

12 MR. SANTULLI: Also the issue if passion provocation 

13 is going to be given as to Audrey Robinson then the jury should 

14 be toLd s e lf defense and sexual frustration is not enough to 

15 legally trigger adequate or legal provocation under the case 

16 law. 

17 MR. KLEINER: Your Honor, that language did not go in 

18 in the fi r st trial. 

19 THE COURT: I read the paper the Prosecutor provided 

20 to me. 

21 MR. KLEINER: My position remains the same, that this 

22 is not something -- that this goes beyond the model charge, the 

23 language the State is asking for. It's not i n any model 

24 char ge . They're asking for something beyond it. 

25 THE COURT: I'm going to charge passion provocation 
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1 for both, only because I think it would get more confusing not 

2 to do it. I read over what Judge Parsons charged, apparently 

3 between the two sides at that time, and they're so woven 

4 together to separate them would create more problems than it 

5 would cure. Then it will highlight for one not for the other. 

6 I'm going to leave the passion provocation charge by Judge 

7 Parsons. I see no reason to change it. I shouldn't say hat. 

3 

8 There may be reason to. I think the State has a better argument 

9 on it. But I also realize he c harged counts one and two 

10 together. They've done that for three and four, and five and 

11 six. That I would either have to charge each one separately to 

12 make it viable and understandable or leave it in as to Madeline 

13 Mitchell. I think I'm going to leave it in to make the charge 

14 more c ear to the jury. I don't see how I can do passion 

15 provocation for one and not the other. That's my real reason 

16 for doing it. The State has the better argument. 

17 As for charging specifics, I also reviewed the charge 

18 worked on by Judge Parsons and both sides apparently 

19 contributing to it last time. And in regard to the passion 

20 provocation it speaks of a reasonable person, would a reasonable 

21 person under the circumstances. I think certainly the case law 

22 does say that but that's also after the jury goes out do they 

23 have to find that. 

24 I certainly think it can be an argument made by 

25 counsel. It talks of whether provocation is adequate, 
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1 essentially amounts to whether a loss of self-control is a 

2 reasonable reaction to the circumstances. I think that's really 

3 what you get down to, what is the reasonable reaction as to what 

4 goes on. I just think the charge itself covers it well enough 

5 to deal with it and I'm not going to change the charge as 

6 outlined. I think a reasonable action and circumstances, it 

7 doesn't interfere with the States position. Certainly you can 

8 make an argument to the jury if they deem it necessary that it's 

9 not a reasonable reaction in light of the events that took place 

10 in this case. But that's an argument they can make. I'm not 

11 going to charge specifically that. 

12 MR. KLEINER: That leaves the Kociolek issue versus 

13 Judge Parsons' charge. 

14 THE COURT: You're talking about the alleged 

15 statement. I've reviewed Judge Parsons• charge. It was on the 

16 disk that I had on my computer and I looked at it last night. I 

17 was asked to change some words. I don't think Judge Parsons 

18 made it clear to me there are really two statements. His 

19 

20 

wording -- I don't know if I have it here. 

out on my computer. I didn't print it out. 

I didn't print it 

I thought I had 

21 it. I don't see I have that, what the State gave me. 

22 

23 

24 yest erday. 

MS. PEIFFER: Judge, I have it from the disk. 

THE COURT: Yes. That's what I was looking at 

25 MS. PEIFFER: I b~ought another copy up this morning 
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THE COURT: In your requests to charge you put in the 

5 

3 standard confession one. Going to the first paragraph I'm going 

4 to put a period in. There was one statement made orally which 

5 was testified by the two i nterrogating officers. 

6 MR. SANTULLI: There were two oral statements. 

7 THE COURT: Two oral statements. One was test! led to 

8 by Officer Mordaga and Lieutenant Carlino and then there was one 

9 oral statement that was stenographically recorded and then I'll 

10 go through the rest. 

11 MR. SANTULLI: Judge, there was a third one. There 

12 was the oral statement to Judge Lieutenant Mordaga when he was 

13 doing the booking when he said, I knew you guys were after me. 

14 I heard i from my mother. I was going down south. 

15 THE COURT: That's the flight question. 

16 MR. SANTULLI: It's still an oral statement. 

17 THE COURT: This conviction isn't going to come out of 

18 that oral statement. That to me is the flight argument really. 

19 He didn't say he did anything at that point. Officer Mordaga 

20 was quite clear he didn't make his confession until, I think it 

21 was, 12:50 as I recall the first one. 

22 MR. KLEINER: 2:50 is the steno. 

23 THE COURT: It was after twelve o' c lock. After Alpert 

24 left is when it took place. 

25 MR. KLEINER: Carree . 
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1 THE COURT: I don't consider -- it's an oral statement 

2 but that's not really what your argument as to guilt is, I don't 

3 believe. I don't think you could argue that's a confession. 

4 MS. PEIFFER: No, Judge. It's just we had submitted 

5 oral statements in the plural only because he did make separate 

6 statements while he was being booked. It was only a matter of a 

7 couple sentences. 

8 THE COURT: Other than that I will go along with the 

9 charge as outlined on the disk. 

10 MR. KLEINER: I think that language includes the 

11 caution the jury is supposed to utilize with oral, as I recall 

12 Judge Parsons specifically indicated --

13 THE COURT: To obtain a conviction the State must 

14 produce i ndependent proof of facts. You should receive, weigh 

15 and consider such evidence with caution. 

16 MR. KLEINER: Your Honor, the only other question I 

17 had was the two construction charge I had asked for in the first 

18 trial. I acknowledge, your Honor, that the model charges, and 

19 Judge Parsons made that very clear to counsel, that the model 

20 charges have diverged from where they were at one time. At one 

21 time this was in the bench manuals. It was in the model charges 

22 what we know as the two construction charge. Even in the 1990's 

23 it was being given. 

24 Now, it's not indicated but in this case, your Honor, 

25 I don't think that's a misstatement of law, that since the p~oof 
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1 is beyond a reasonable doubt, that if the evidence is prone to 

2 two constructions, one of innocence and one of guilt, the 

3 original instruction was they must adopt innocence. 

4 That is a specific request from the defense and a lot 

5 of it deals with the fact it does cross over into the alleged 

6 confession because you have the construction side of the State, 

7 which is he confessed and here's our corroboration, et cet era, 

7 

8 et cetera, and the defense side saying he's framed. There's two 

9 constructions in the case and the jury has to find that the 

10 witnesses are credible or not credible and then they'll make the 

11 decision. 

12 I'm requesting the two construction charge as I did in 

13 the first trial. I would acknowledge, your Honor, that it was 

14 not r ead in the first trial. 

15 THE COURT: I'm not going to give it. First of all as 

16 I understood the two construction charge used to be sometimes 

17 people make a statement that's ambiguous as to what it means. 

18 In this case there's no ambiguity about the statement. The jury 

19 either accepts the statement. If they accept it there's no 

20 ambiguity about it. If they don't accept it there's no 

21 ambiguity about that. It would be where someone makes a 

22 statement -- I guess I'm trying to think the name of the movie. 

23 The funny one, the lawyer down south. 

24 MR. KLEINER: Vinnie. 

25 THE COURT: Was that the name of the movie? My Coua in 
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1 Vinnie, r i ght. Where they stoled candy from the store. The cop 

2 stops them. They said they did it. 

3 MR . KLEINER: They shot the clerk. 

4 THE COURT: The clerk was shot but they weren' t aware 

5 of that. They walked out and didn't pay the bill. That's an 

6 ambiguity as to what they did. In this case there's no 

7 ambiguity in the statement. If the statement is true it ' s clear 

8 what it means. Your argument, there's no ambiguity. It's one 

9 way or the other. The two construction deals with if people 

10 have a statement you can interpret two different ways based upon 

11 a little explanation or a little misunderstanding what's taking 

12 place. I don't see this as a two construction case at all. 

13 MR. KLEINER: As I understand the last part I brought 

14 up yee t e r day, the charge on credibility of witnesses, false in 

15 one, false in all, you're going to give the same charge? 

16 THE COURT: I think mine is a little longer. The same 

17 basic charge. 

18 MR. SANTULLI: The flight charge? 

19 THE COURT: We went over that yesterday. The flight 

20 charge is going to be only as to Officer Mordaga and his· meeting 

21 i n Maywood. That's the only flight I'm going to charge. I 

22 don't think leaving the scene of the crime is flight as such. 

23 MR. KLEINER: You're putting in the same lesser 

24 !nc! udeds as last time? 

25 THE COURT: Correct . I think that finishes up the 
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1 charges, correct? 

2 MR. KLEINER: Judge, you asked me yesterday to go back 

3 through the Prosecutor's list of problems I had. I think that's 

4 what you asked me to do. Want me to address that briefly? 

5 THE COURT: Let me get that up now. What exhibits do 

6 you object to? 

7 MR. KLEINER: Judge, just for the record, the 

8 objection I previously had regarding autopsy photographs. 

9 THE COURT: Let's go through them. Start with page 

10 one. Any objection? 

11 MR. KLEINER: Page one deals with all physical 

12 evidence. No. I have no objection to that. Page two I had 

13 S-43 item highlighted which is the stipulation. Apparently the 

14 lett s o f romantic nature are not going into the jury. The 

15 State is free to reread the stipulation to them. I think they 

16 did that last time or they're free to acknowledge in their 

17 summation that this is a part of the case. I don't believe 

18 that's going into the jury room based upon the prior rulings. 

19 MR. SANTULLI: I believe it did go into the jury room 

20 the last time. 

21 THE COURT: I have no problem with the stipulation 

22 going in if you want to prepare a typed stipulation. 

23 MR. SANTULLI: It was typed last time. 

24 THE COURT: The stipulation is going in, not the 

25 letters. 
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l MR. SANTULLI: Not the letters. 

2 THE COURT: It's going in as a stipulation not as to 

3 the letters. 

4 MR. KLEINER: Page three, S-67, it says the swab of 

5 blood. I want the surgical gloves in with it. It was stapled 

6 to number sixty-seven. It's been testified to in this case and 

7 it's not on the evidence log. It's not on the State Police 

8 materials. It's not anywhere except we know it exists and it 

9 was utilized in this case. So I want the surgical gloves into 

10 evidence as with the rest of the physical evidence. 

THE COURT: Your position on that, Mr. Santulli? 

MR. SANTULLI: No objection. 

10 

11 

12 

13 THE COURT: No objection. With gloves. You'll change 

14 the t yp ng in. 

15 MR. SANTULLI: I think we might have to make it S-67A 

16 or something. 

17 THE COURT: We'll have to do something. I have no 

18 problem. 

19 MR. SANTULLI: Because it was, during the trial, taken 

20 apart. 

21 THE COURT: No problem. I agree with Mr. Santulli. 

22 Add it to the list. 

23 MR. KLEINER: Page four I have no problelll8. Page five 

24 I have no problems. Page six I have no problems. 

25 I would say on page s ix, your Honor, on the top, t he 
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1 third line, beige -- that's the left glove, beige cut knit 

2 glove. If you look at my exhibit list, your Honor, I have tried 

3 to not infer anything. 

4 THE COURT: Delete the word "cut." I'm not here to 

5 make -- we'll delete the word "cut." Beige knit glove, left. 

6 MR . KLEINER: I have no problem with the rest of that 

7 page. Again seven, page eight, page nine, page ten, page 

8 eleven, page twelve, page thirteen are okay. Page fourteen is 

9 okay. Page fifteen is okay. 

10 Now, page sixteen, your Honor, one of the items it's 

11 listed as S-294, number 129. Basically what the defense is 

12 asking for on this one is that we, of course, want the 

13 photographs in. However, there's a number of additional items. 

14 We have a series of enlargements. We have an enlargemerit from 

15 me which is a crossover in a sense. They have the same thing. 

16 They also have S-294B. I want that in evidence. That's the 

17 smaller cropped shot of the plastic bag and the contents that 

18 are in dispute that have already been published to the jury. 

19 It's about the size of his page, your Honor. 

20 MR. SANTULLI: I have no objection to that. I think 

21 that was inadvertently left off. 294B I'm talking about. Th 

22 other versions of 294, that's up to the defense to put in on his 

23 case. 

24 

25 

THE COURT: He wants 294B. That takes care of it. 

MR. SANTULLI: That' • fine. 
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1 MR. KLEINER: And, your Honor, there's also a blowup 

2 that I think -- I don't know if it's going to come in through 

3 Ravenda but there's also a blowup that the State has of the 

12 

4 cropped version of 129 and I would want that in evidence as well. 

5 THE COURT: You have a right to move it. They don't 

6 have to move it. 

7 

8 

9 about. 

10 

MR. KLEINER: That's going to be a request fro me. 

MR. SANTULLI: Actually I don't know what he's talking 

THE COURT: He'll move it. 

11 MR. KLEINER: I don't have it. The State has it. 

12 They have a blowup of number 129 in its cropped version as it 

13 was when it was photographed. It's a mirror image of the 

14 photogr aph in cropped form and I think instead of the jury 

15 straining on the photograph, they have the blowup. So I would 

16 want that in as well to complete 

17 THE COURT: What's the number on it, do you know? 

18 MR. KLEINER: I know it's number 129 . I just don't 

19 know what the "S" number is on it, whether it was marked. It 

20 could be marked S-294C. I mean it doesn't matter. Or it could 

21 be a defense exhibit. 

22 THE COURT: If you're moving it it will be your number. 

23 MR. KLEINER: If it is a defense number you can make a 

24 note it would be consistent with my numbers. It would be S-207. 

25 MR. SANTULLI: Judge, it would probably be moved i n by 
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1 us through Ravenda when he testifies. He hasn't testified yet. 

2 MR. KLEINER: That would be a request for me, your 

3 Honor, on that issue. The rest of the page is okay. 

4 Number seventeen, page seventeen is okay. Page 

5 eighteen is okay. Page nineteen is okay. Page twenty is fine. 

6 Page twenty-one, twenty-two all are okay. Twenty-three, 

7 twenty-four, twenty-five are all okay. 

8 I need to be heard briefly, your Honor, about what 

9 we're going to move in in relation to Mr. Pompey's body shots. 

10 I think there's been testimony --

11 THE COURT: Which number? 

12 MR. KLEINER: I'm sorry, it would be --

13 THE COURT: 425? 

14 MR. KLEINER: One second, Judge. I'm sorry. 425, 

13 

15 426. I think 427 may have also been a nude shot. 428. I think 

16 

17 

18 

those are the four of nude shots. 

THE COURT: What do we need that for? 

MR. SANTULLI: Because there was allegations that he 

19 was struck. 

20 

21 

MR. KLEINER: I talked about information --

MR. SANTULLI: We have no problem with covering up, 

22 cropping it. 

23 THE COURT: I'll sustain the objection. I don't see 

24 any need for it. 

25 MR. SANTULLI: Which ones are we talking about? 
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THE COURT: 425, 26. Clothes removed. 

MR. KLEINER: And 27 and 28, your Honor. 

THE COURT: 27 and 28. 

MR . SANTULLI: Judge, up until now there were a couple 

5 of other items. There was something from the glove compartment. 

6 MR. KLEINER: I'm going to deal with that separately. 

7 If I can just get through this in one shot. The rest appears to 

8 be okay. 

9 I think, Judge, at this point as soon as we get to 

10 number 439A we're now getting into areas of, as I see, the 

11 numbers in my review of these numbers, that the State is 

12 including autopsy photographs in sequence with autopsy 

13 photographs they put in in the first trial, some of which, a 

14 small amount of which were not included. Unless the State has 

15 information on this that they're putting in more autopsy 

16 material than they did last time 

17 MR. SANTULLI: I went through them. We're only 

18 putting i n the ones shown to the jury this time. There are 

19 certain ones, deleted autopsy ones, because we didn't try to put 

20 them in. Obviously there were prior rulings on this. We're 

21 only putting in the ones shown to the jury. 

22 THE COURT: We'll accept his representation 

23 MR. SANTULLI: He can look through them and try to 

24 confirm 

25 MR. KLEINER: I can look at them and I think the 



colloquy 15 

1 numbers are consistent with Miss Peterson's notes that I 

2 reviewed. So I'm protected on the record, you know, the 

3 defense's position on this. We've argued under Jordan this 

4 should not go. I would ask on this issue that you readvise this 

5 jury again when you're giv ing them the instructions, that you 

6 readvise them again of what autopsy photographs are supposed to 

7 be for. They're not supposed to be used in the jury roo to 

8 have them laid out on the table to engender sympathy to the 

9 victims. They're supposed to be used to help explain how the 

10 murders occurred, how the bodies were depicted when they got to 

11 the postmortem review. They should not be reviewed and utilized 

12 for sympathy factor or for other factors that are even 

13 potentially worse under 404 which is the prejudicial effects. 

14 So I oul d ask for that charge one more time. 

15 Your Honor, that deals with number twenty-seven. 

16 Judge, I would just like very briefly to be heard on 541 on 

17 twenty-eight all the way through 546 on page twenty-eight and 

18 then it goes on to --

19 THE COURT: On twenty-eight, five --

20 MR. KLEINER: It's the last six items on page 

21 twenty-eight and then it goes on to the first item on page 

22 twenty-nine. 

23 My concern in this, your Honor, is that when we're 

24 going to talk about this, Mr. Santulli brought it up, we're 

25 going to talk about this thing in the car, this envelope, the 
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1 Family Court documents, you know, it's very unfair that the 

2 State can prop Mr. Hoffman up and he's consenting to this, and 

3 he's consenting to that, and he's crying his eyes out. And 

4 meanwhile part and parcel to the murders in the glove box is a 

16 

5 document dating back to 1987. Why it's there I don't know. But 

6 it's certainly a part of the case. It may or may not have 

7 suspected blood on it. 

8 The jury will have to look at it and draw their own 

9 conclusions from the evidence but this is not fair. If they 

10 want to get evidence in what a great guy Mr. Hoffman is because 

11 he consented to have his blood taken they should have to live 

12 with the fact he has an envelope in the car with contents in the 

13 car saying he's abusing and neglecting his infant child. 

14 

15 

16 child. 

17 

18 

MS. PEIFFER: It's not an abuse. 

MR. KLEINER: He's been charged with neglect of the 

MS. PEIFFER: It was nonpayment of support. 

MR. KLEINER: But the check off box says neglect. 

19 Nonsupport of an infant is a form of neglect. You understand my 

20 position, Judge. 

21 THE COURT: It also was two years before this event 

22 occurred. 

23 MR. KLEINER: But it's also in the glove box of the 

24 car which has something to do with the murder. 

25 I just wanted to stat e my objection to the use of 
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1 those documents. 

2 THE COURT: I'm going to allow these items in. 

3 Obviously you have made Mr. Hoffman a prime issue in the case. 

4 I don't fault you for that. That's your defense in the matter. 

5 But certainly they have a right to show what Mr. Hoffman did or 

6 did not do, whether his conduct is one of a person who appears 

7 to be guilty. You're allowed a lot more latitude going after 

8 him. so too are they allowed to put these items in. 

9 MR. KLEINER: S-565, I'm going to ask, and I believe 

10 they'll do it, that the original log goes in with the original 

11 writing. 

MR. SANTULLI: Which number? 

MR. KLEINER: S-565, the evidence log. 

THE COURT: The original should go in. 

MR. SANTULLI: That's what I intended. 

12 

13 

14 

15 

16 MR. KLEINER: Judge, page thirty, S-617, that should 

17 not be in there under Cleveland. 

18 MR. SANTULLI: Which one? 

19 MR. KLEINER: S-617, the stenographic statement. 

17 

20 THE COURT: The actual statement itself does not go in. 

21 MR . KLEINER: That should not be in this view finder . 

22 THE COURT: You win, Mr. Kleiner. You don't have to 

23 keep talking. That ' s out for the reasons we stated before. 

24 MR . KLEINER: Judge, the next issue really deals, and 

25 I think I can deal with it in a general argument, if you look 
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1 down the bottom of this page maybe you want to deal with chain 

2 of custody documents differently than reports and notes. 

3 It's already been testified to as to chain of 

4 custody. 

5 

I don't see the need to bring in chain of custody 

THE COURT: Do you intend to deal with chain of 

6 custody in your argument? 

7 

8 

MR. KLEINER: Yes. 

THE COURT: Then I'll allow it in. If it's an issue 

9 before them, the document is kept in the ordinary course of 

10 business in the Prosecutor's Office, as such they should be 

11 allowed in. If that's an issue in the case, it shows what did 

12 or did not happen, did they follow the procedures, did they do 

13 the paperwork one would expect in chain of custody. So I'm 

14 going to allow them in. 

15 MR. KLEINER: On the request for examination of 

18 

16 evidence in the depiction of events there's a one paragraph area 

17 that is the State's version of what they think happened. It's 

18 on the request for examination of evidence to the State Police. 

19 All of these chain of custody documents that involve the State 

20 Police. 

21 

22 

THE COURT: You'll have to show it to me. 

MR. SANTULLI: Judge, we have them here. I think 

23 we'll find it in one second. S-623, S-624, in that area. 

24 MR. KLEINER: Your Honor, on a different iss ue, I'm 

25 going to ask for permi ssion to have a second easel during my 
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1 summation. I utilized it in the first summation. 

THE COURT: No problem with that. 2 

3 

4 

MR. KLEINER: Whatever is here for mine I would assume 

THE COURT: Whatever device you use I always make 

5 available to the other side. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

special 

type of 

an easel 

MR. KLEINER: Absolutely. 

THE COURT: Mr. Santulli, are you going to use any 

devices? 

MR. SANTULLI: I think we both are going to use som9 

boards we used the first time . 

THE COURT: A shadow box? 

MR. SANTULLI: Not a shadow box. I think I would need 

like that, one or two, to put up boards. 

MR. KLEINER: I'm going to use that easel and I'll 

15 probably use another one for putting up blowups or whatever, 

16 diagrams or whatever. 

17 THE COURT: Since we're on summations I should tell 

18 you I don't like objections in summations unless you're sure 

19 you're going to be sustained. 

20 MS. PEIFFER: There were only a hundred during Mr. 

21 Santulli's summation last time. 

22 THE COURT: Obviously if they're sustained. If you 

23 start to get to the third one that is not sustained going on I 

24 will then tell people that you're no longer allowed t o object. 

25 MR. KLEINER: If you read the record from the first 
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l trial, at the end of the Prosecutor's summation was where all of 

2 the objections which were sustained were given. 

3 THE COURT: If they're sustained it doesn't matter. 

4 MR. KLEINER: It had to do with the jury going for 

5 justice, doing their duty, which is clearly reversible error. 

6 That's when the defense got up and the Court would not allow Mr. 

7 Santulli to do that. You can't tell them duty, conviction, 

8 justice, conviction. 

9 This that you have now is an example of what I'm 

10 talking about. 

11 THE COURT: What I'm trying to say to you, both sides, 

12 I like to let the attorneys make their summations. I expect 

13 attorneys to obey the rules. If someone goes way off course, I 

14 may i n r ject and say please, change the topic. But I like to 

15 let attorneys make their own summations, both sides. 

16 MR. KLEINER: I understand. 

17 THE COURT: If it's sustained don't worry about it. 

18 The one who is getting sustained has a p roblem. If attorneys 

19 are getting overruled I have on occasion told them no more 

20 objections. You can make them at the end of the case. I like 

21 to give the attorneys an opportunity to make their swnmations. 

22 I expect each to f ollow the rules and each one will not 

23 interfere with the other one. 

24 MR. KLEINER: This is just an example, Judge . On the 

25 first page there's a brief syn psis of what the State is sayi ng 
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1 their theory of the case is, so to speak, and that language I 

2 don't think should be in. It's language that's outside the 

3 parameters. It's not chain of custody material. 

4 THE COURT: It call ~ for a history. It doesn't even 

5 mention your client's name. 

6 MR. KLEINER: He's listed above it. 

7 THE COURT: suspect Josh Pompey. I'm going to allow 

8 it in. I don't know how I would take it out. 

9 Also the other question I'm concerned about, I know 

10 that in one of them, I forget which expert it was, Mancilla or 

11 Heaney, they said they wished they had a history. 

12 MR. KLEINER: The bio sheet. 

13 THE COURT: The bio sheet or history sheet. This 

14 would ort of show there is something provided to them. 

21 

15 MR. KLEINER: I'm not saying they didn't testify to it 

16 generally. They did. 

17 THE COURT: I'll allow it in. I think it would 

18 interfere too much with the validity and integrity of the report. 

19 MR. KLEINER: Judge, the next issue deals with the 

20 laboratory notes of Mancilla and Heaney. Your Honor, it's been 

21 testified to. 

22 

23 

24 

THE COURT: They've also been examined, haven't they? 

MR. KLEINER: I cross-examined and --

THE COURT: A witness got on the stand and t estified 

25 about their notes. 
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1 MR. KLEINER: They did. I'• not sayinq they didn't. 

2 THE COURT: Dr. Bing, althouqh he backed off somewhat, 

3 backed the integrity of the notes. 

4 

5 

6 

MR. KLEINER: Of the archive? 

THE COURT: Right. 

MR. KLEINER: That's different. I'm dealing with --

7 I'm sorry. S-630, S-631, the trace notes and the biochemistry 

8 notes. 

9 

10 

THE COURT: Okay. 

MR. KLEINER: These are a stack of notes that were 

11 kept by these individuals in the State Police. They were 

12 testified to. Unless the jury asks for them, your Honor, I 

13 don't think they should go into evidence because it's been 

14 testi f ietl to. That's what the purpose of the testimony is. 

15 MR. SANTULLI: I don't have a problem takinq them out 

16 but the problem is this. Mr. Kleiner in his exhibit list is 

17 asking that certain pages of notes go in. My thing is if one 

18 goes in, to take it in context they all have to go in. 

19 THE COURT: Are these part of the same books and notes? 

20 MR. SANTULLI: These are the actual handwritten notes 

21 of the expert, for example with the fibers and the hairs and 

22 things of that nature. 

23 THE COURT: What is Mr. Kleiner looking to get in? 

24 MR. KLEINER: Your Honor, as to Miss Mancilla's notes, 

25 I'm not using any diagrams or illustrations at all from hers. 
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1 Only as to Mr. Heaney I have two illustrations. 

2 THE COURT: Then I'll allow all of Mr. Heaney's notes 

3 in. You don't i ntend to attack them on summation, that they're 

4 incomplete, inaccurate? That's my problem. If you're going to 

5 attack what they've done, the notes show what they did do. 

6 MR. KLEINER: Judge, maybe what you can do, I 

7 understand your ruling on Heaney because I have illustrations. 

8 Maybe at this point you can see where my summation goes on 

9 Mancilla and if you think I crossed the line 

10 MR. SANTULLI: Regarding Mancilla, before you make a 

11 ruling on that part of Mancilla, when we talk about her notes 

12 they encompass her final report plus her written notes. They 

23 

13 were all stapled together as part of her documentation. I don't 

14 have a pr oblem with taking that out but Mr. Kleiner again puts 

15 in his request he wants to put in a report of Phil Morgan and 

16 somebody e l se. 

17 MR. KLEINER: I'm going to address that. 

18 MR. SANTULLI: The point is, t o be consistent, either 

19 a ll the reports of the experts are going to be in or none of 

20 them should come in. 

21 THE COURT : I don't necessarily follow that argument . 

22 It's an easy way out of it. 

2 3 MR. SANTULLI : I don't see why Mor gan -- I would want 

24 to come back to tha t argument. If Morgan and Zugibw" a reports 

25 a r e coming in we've had testimony from them. Why thei r specifi c 
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l report comes in and no one else's, it doesn't make sense. 

2 MR. KLEINER: I really reacted to this exhibit list, 

3 your Honor. That's what happened. I saw what the State was 

4 trying to move in. 

5 THE COURT: Heaney's is going to go in. Mancilla 

6 we'll hold out subject to being reviewed. 

7 MR. KLEINER: Judge, S-631A, which is right below it, 

8 I have it listed on mine as --

9 

10 

THE COURT: They're going in. 

MR. KLEINER: As A and B but there's two of them. 

11 There's two books. 

12 

13 

THE COURT: The two books will go in. 

MR. KLEINER: I want both books in. 

14 MR. SANTULLI: You can't put the books in. We have 

15 the copies. 

16 

17 

MR. KLEINER: No. Copies are no good, Judge. 

THE COURT: Mr. Heaney can sit through jury 

18 deliberations. We'll send copies in. If they want to see the 

19 originals we'll let them see the originals if they ask for it. 

24 

20 MR. KLEINER: I have a major problem with taking these 

21 books out of context. There's a major contestation of an issue 

22 on the species determination test. The original, Judge, what I 

23 want --

24 THE COURT: I'm not going to go and put every 

25 potential name --
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1 MR. KLEINER: They're all blacked out. 

2 THE COURT: That's what we're talking about. 

3 MR. SANTULLI: They're not blocked out on the original. 

4 MR. KLEINER: The only original and copy that I'm 

5 concerned about in the archive documents is the contestation of 

6 an issue regarding 90-9 versus page nine. We have an original 

7 document saying 90-9. We have a photocopy saying page nine . 

8 Nobody to this day has fessed up to who did that. 

9 MR. SANTULLI: There was testimony Burt Heaney did lt 

10 and the point being - -

11 MR. KLEINER: He did not take responsibility for 

12 writing page nine on that document. 

13 MR. SANTULLI: He testified the Xerox didn't come 

14 throuqh , 90-9. 

15 THE COURT: I know he testified about a lot of 

16 things. It didn't seem important at the time. 

17 MR. SANTULLI: We can't have the books go in without 

18 somebody from the State Police being in custody of it. 

19 THE COURT: Everyday he may have to -- I'll allow the 

20 one page to go in. If they compare it they can decide whether 

21 someone changed something from the original to that one or 

22 someone just wrote the number in. 

23 MR. SANTULLI: Dr. Bing testified as to the data there 

24 was no change. He testified to that. 

25 MR. KLEINER: That's not what he testified. 
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1 THE COURT: Mr. Kleiner may want to argue differently 

2 as to the testimony. 

3 MR. SANTULLI: Am I supposed to tell the State Police 

4 to bring the books in on a specific day? 

5 THE COURT: Yes. They can stay everyday and take it 

6 home with them every night. 

7 THE COURT: The only one you're looking for is page 

8 nine, correct? 

9 MR. KLEINER: I think what we're seeing, Judge, is 

10 that I've moved -- I've made the attempt to move both books into 

11 evidence. Certainly that is a focal point of our -- of us 

12 contesting it but I think both books should go in. 

13 

14 

THE COURT: I'm not going to put the whole books in. 

MR. KLEINER: Then you have copies of archive 

15 documents to deal with. That should go in with the exception of 

16 the page nine issue. 

17 THE COURT: Page nine I will allow to go into the jury 

18 room, the original page nine. Everything else will be the 

19 copies. 

20 

21 

22 

23 

MR. KLEINER: And the copy of page nine should go in? 

THE COURT: Right. 

MR. KLEINER: Okay. 

THE COURT: You'll have to redraw those numbers 

24 accordingly. 631A will be the copies of all the archi ve 

25 records. 6318 I guess would be page nine, original only. Every 
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1 night the State Police can take it home with them. 

2 MR. SANTULLI: Just so I know the numbers. 

3 THE COURT: 631A will be the copies. 6318 will be the 

4 original page nine. 

5 MR. KLEINER: Your Honor, then the question of S-632, 

6 the laboratory notes of James Harrington, basically this deals 

7 with a lot of material from Mr. Harrington. One was it appears 

8 from the grid patterns that were identified by Mr. Heaney, Mr. 

9 Harrington found Josh Pompey was an O secretor. Then there's 

10 other documents saying certain blood vials were turned into 

11 frozen stains. 

12 I know from the testimony and I know there were vials 

13 turned into frozen stains but I don't see the reason for Mr. 

14 Harrirogton 's notes to go in unless I see something on summation 

15 that says they didn't turn these into frozen stains. 

16 THE COURT: On summation you can attack the State 

17 Police procedure. 

18 MR. KLEINER: 633, 634 I think I can handle reports 

19 altogether as one issue whether they come from the FBI or 

20 whether they come from the State Police and I can handle mine. 

21 I am not planning on moving in final reports. 

22 THE COURT: Let's deal with all of them at one time. 

23 MR. KLEINER: I'm not planning on moving final 

24 reports. The only information I wanted to get to the jury i• 

25 not a final report. It's the notes and data from Dr. Bing'• 
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1 work. That material, the court and the State can figure out 

2 what I can give and what I can't but I don't think the final 

3 report should go to the jury on either side. I think that 

4 handles the issue. 

5 MR. SANTULLI: In general either they all go in or 

6 none of them. 

7 

8 

9 

THE COURT: What's your position? 

MR. SANTULLI: I would say none of them. 

THE COURT: Then we'll keep them all out. 

28 

10 MR. KLEINER: I think it's been testified to. If they 

11 want a read back or if they say we want a particular report 

12 you'll deal with it. 

13 THE COURT: That would be 633 is out. 634 is out. 

14 What' & 634A? 

15 MR. KLEINER: That's the enlargement, your Honor, of 

16 the final results of Mr. Heaney. 

17 MR. SANTULLI: That's one page. 

18 THE COURT: That's only one page. You've indicated 

19 you want to get the number at various times 

20 MR. KLEINER: That was already shown to the jury. I 

21 think that diagram was being dealt with as the other ones are. 

22 It ' s just an illustration. I don't have a problem with the 

23 State using that. They used it already in f ront of t he jury. I 

24 think that's kind of a hybrid issue. 

25 MR. SANTULLI: Is that out? 
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1 THE COURT: Not out yet. We have to decide what we do 

2 with all these diagrams. 

3 MR. SANTULLI: I want to be consistent. 

4 THE COURT: What's your position? Are you offering 

5 any of these diagrams? Some of them are necessary to explain 

6 some of these things. 

7 MR. KLEINER: I think the Court is making the r i ght 

8 move in saying that both sides are using these for illustration 

9 purposes on summation and I think the ruling should be if the 

10 jury wants particular diagrams in the jury room, they can write 

11 them down and tell us what they want. That's my position, your 

12 Honor. 

13 THE COURT: Mr. Santulli? 

14 MR. SANTULLI: I don't have a problem with that as 

15 long as we're consistent. 

16 THE COURT: During the charge I'll tell them there are 

17 various diagrams not marked in evidence. If you want them --

18 they're going to be used on summation but they're not actual 

19 evidence but they can request them to be made available. But 

20 they have to understand also if they request -- I know on some 

21 of them there's two charts, one by you, one by Mr. Santulli. If 

22 they ask for one they're going to get the corresponding one to 

23 go with it if there is one. Many times there are t wo different 

24 char ts, slightly different. 

25 MR. KLEINER: I think we dealt with 635 through 638. 
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1 Those are all final reports. Those are not going to go. 

2 MR. SANTULLI: I would agree. As we get down to 638A 

3 and B, again we're talking about the actual Polaroids and also 

4 the things that were shown to the jury. 

30 

5 THE COURT: Right. So you think they should go to the 

6 jury? 

7 

8 

MR. SANTULLI: Yes. 

MR. KLEINER: I don't have a problem with the dot blot 

9 and yield test data, 638A. I think this is an area between both 

10 sides on 6388. I have Dr. Bing's data and they have their data. 

11 

12 

THE COURT: So they're both going to go in, correct? 

MR. KLEINER: If Dr. Bing's data goes in I'm sure the 

13 State wants to move their FBI data. 

14 MR. SANTULLI: I'm not talking about notes or 

15 worksheets. I'm just talking about the actual dot blot patterns. 

16 MR. KLEINER: 638B is notes and worksheet for FBI DNA 

17 report of September 1996. 

18 MR. SANTULLI: If the report is not coming in I don't 

19 s e e why the notes and worksheets would come in. 

20 THE COURT: Okay. You're not moving them in? 

21 MR. SANTULLI: I 'm not as long as we're going to be 

22 consistent. 

23 MR. KLEINER: They may change their mind depending 

24 upon Dr . Bing. 645 through, thg next four items, your Honor, 

25 I've argued before, through 669. I've made these arguments 
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1 before. 

2 THE COURT: I make the same ruling. Shows the family 

3 background and other people in the picture, the house and the 

4 status. I'll allow them in. 

5 MR. KLEINER: I would ask for the same curatives on 

6 this, Judge, as you're basically doing with the autopsies. 

7 

8 

THE COURT: I'll give it about photographs. 

MR. KLEINER: About family before the fact. It's 

9 showing a victim with a grandchild or something like that 

10 doesn't help prove a murder. All it does is engender sympathy. 

11 That's what that is all about, your Honor. 

12 I just want to say one thing, if I could finish. The 
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13 point here is, your Honor, that the State talks about we want to 

14 bring n all these pictures to say people had access to the 

15 home. It's common knowledge people in a community would have 

16 access to the home. However, if they were so concerned about 

17 figuring out what those unidentified fingerprints were they 

18 should have tried to eliminate law enforcement which had contact 

19 with the scene which they refused to do for eight and a half 

20 years. 

21 It cuts both ways. That's what I'm frustrated about . 

22 They get to argue it their way, meanwhile they opposed every 

23 proposed form of order I had since 1994 sayi ng if you want to 

24 determine whcga fingerprints they are let 's eliminate law 

25 enforcement first. 
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1 THE COURT: I'm not going to reargue that issue at 

2 this time. 

3 MR. KLEINER: I didn't think so. Judge, the last four 

4 items on thirty-one are already published to the jury. On page 

5 thirty-two we're now into search warrants. My position search 

6 warrants go in, the affidavit goes in. That affidavit has to go 

7 in under the doctrine of completeness. They want to get i n all 

8 their search warrants and return of search warrants the 

9 affidavit based upon the groundwork for the search warrant has 

10 to go in. Otherwise the jury is getting just what they want the 

11 jury to see. I think it either all goes in or none of it. 

12 THE COURT: My reason for not allowing it in, it's not 

13 the jury's decision to decide whether Judge Sorkow was right or 

14 wrong a bo t issuing the search warrant. The search warrant 

15 under the resent Jones case is not -- I'm not going to say not 

16 attackable. Damn near. Having been issued, that's the issue. 

17 It was issued. Then the return, certainly as to what took place 

18 I think the return is very relevant to the issues you raised 

19 during the trial, what did they take. Did they take it and so 

20 forth. I don't think the affidavit to obtain a search warrant 

21 is material. The jury is not allowed to second-guess that 

22 issue . That's not for them to consider. 

23 The only reason to put it in, they may decide we don ' t 

24 think Judge Sorkow should have done that. They're not allowed 

25 to make that decision. 
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1 I'm not sure whether negative envelope with negatives 

2 is --

3 MS. PEIFFER: Those were the negatives we showed the 

4 jury on the door machine. 

5 MR. KLEINER: I would ask your Honor --

6 THE COURT: It's really an envelope with negatives. 

7 MR. KLEINER: Judge, I have, I don't know if the State 

8 

9 

10 

11 

has this 

provide 

equipment but I certainly have a light box that I could 

the Court that I've utilized in this case. 

THE COURT: You want to bring a light box in? 

MR. KLEINER: No one will tell the jury where it came 

12 from but I do have one. If they want to review the negatives 

13 MR. SANTULLI: I think they should ask for it. 

THE COURT: You want to use it? 14 

15 MR. KLEINER: No. I'm just saying if this evidence is 

16 going to go into the jury room, I think the light box should go 

17 in with it. I don't care if it's theirs or mine or from the 

18 court system. If the jury is going to look at these negatives 

19 t hey should look at them under the light box. 

20 

21 

22 

THE COURT: I have no problem with that. 

MR. SANTULLI: We have a light box. 

THE COURT: We'll tell them there's a light box 

23 available. Someone have it available for Thursday. 

24 Latex gloves for the jury, who's going to p r ovide 

25 them? 
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1 

2 

MR. SANTULLI: We'll provide them. Whatever we've got. 

MR. KLEINER: I would like to make sure we have the 

3 types of sizes --

4 MS. PEIFFER: If Mr. Kleiner wants to provide t hat 

5 size that's fine. We only have smalls. 

6 

7 

8 room. 

9 

MR. SANTULLI: We have large. 

THE COURT: Just going to submit that into the jury 

MR. KLEINER: I'm not sure what S-703 and 704 is. 

10 They may be repeats. 

11 MR. SANTULLI: Judge, I just want to have an 

12 understanding, S-688 is the enlarged map of Hackensack. It's 

13 been testified to. I don't know if that's in the realm of the 

14 type o f charts we've been talking about. 

15 THE COURT: No. This is out by the scene, the 

16 location. 

17 MR. SANTULLI: There's also the layout of the first 

18 floor apartment. 

19 

20 chart. 

21 

THE COURT: I don't consider that the same as the 

MR. KLEINER: I don't care if that goes in. 

22 THE COURT: That was given as testimony, part of the 

23 testimony. Not explain other testimony. 

24 MR. KLEINER: I don't know what 703 and 704 are. I 

25 think I know what 704 is. 704 may be a repeat. 
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1 MR. SANTULLI: I believe these are the stand-up shots 

2 of Josh Pompey. They correspond to the ones of him clothed 

3 versus unclothed. These are two of the clothed ones. I think 

4 they're repeats. For some reason we gave them duplicate numbers 

5 during the course of the trial. 

6 MR. KLEINER: I don't have a problem with that. 705 I 

7 do have a problem with. 

8 THE COURT: What's that? 

9 MR. SANTULLI: This is the arrest and pedigree form. 

10 This is the form that Josh Pompey, that was filled out by the 

11 Hackensack Police for this arrest. 

12 THE COURT: What information does it contain? 

13 MR. KLEINER: It says he's potentially armed and 

14 dange~ous . It says will resist or something and potentially 

15 armed and dangerous. 

16 THE COURT: I want to see what it says. If it says 

17 things like that it's not going to go in. If it just says he 

18 was arrested --

19 MR. SANTULLI: It shows he has eighty dollars on his 

20 person when he was arrested. 

21 THE COURT: I have seen information sheets that don't 

22 bother me. I've seen other ones, pedigree reports that go 

23 through history. 

24 MR. SANTULLI: There's no history like that . 

25 MR. KLEINER: Will resist, potentially armed and 
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1 dangerous. 

2 THE COURT: If those things are there it's not going 

3 to go in. If it's not there it may go in. I don't know what 

4 for sure it says. 

5 MR. SANTULLI: If we could take that up -- I don't 

6 have it here with me. 

7 

8 

THE COURT: We'll go back over that one. 

MR. KLEINER: Just as to 706, 707, 708, 709, 710, the 

9 same arguments as previous regarding sympathy factor. 

10 THE COURT: I understand. I'm going to make the same 

11 ruling I did. I'll give the jury the statement about photos of 

12 the family and photo s of victims. 

13 MR. KLEINER: S-721, I think the Court should look at 

14 this l ett er because in this letter, this is what's known as the 

15 informational letter about mistakes and whatever. Mr. Santulli 

16 makes a note on the second page. However, this doesn't change 

17 the significance of the trace results and results from serology 

18 or whatever. 

19 In that letter from Santulli is rendering his opinion 

20 that because of these little, what he refers to as errors in the 

21 documents, that this doesn't change the significance --

22 THE COURT: This is a letter dealing with whether it 

23 was a wooded area or dumpster? 

24 MR. SANTULLI: Yes. 

25 MR. KLEINER: It deals with the wooded area, 
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1 dumpster. It also deals with the --

2 THE COURT: My problem is, Mr. Santulli, you're not a 

3 witness in the case. 

4 MR. SANTULLI: What happened, Mr. Kleiner on cross had 

5 one of the witnesses read a portion of the letter to the jury 

6 and then I for completeness asked that the rest of the letter 

7 THE COURT: I'm not going to allow your letter in. 

8 Your credibility -- State v. Jackarino, you can't 

9 cross-examine. Also you shouldn't put the attorneys credibility 

10 into issue with the jury. 

11 MR. SANTULLI: Out? 

12 THE COURT: Correct. 

13 

14 

15 

MR. KLEINER: I'm looking at S-729, your Honor. 

THE COURT: This was one of the charts. 

MR. KLEINER: Was this one of the charts the jury saw 

16 or was this about polarizing microscopes? 

17 

18 fibers. 

19 

20 

21 

MR. SANTULLI: It's a list of the tests she did on the 

MR. KLEINER: I have no problem with that. 

THE COURT: Okay. It's in. 

MR. KLEINER: I don't know if it's listed in here. 

22 I'll cover it generally. Apparently Miss Mancilla was trying to 

23 produce a photograph of fibers. The Court wouldn't let her do 

24 it, as a representational example of t he fiber results or 

25 something. I don't know if thi s is listed. 



1 

2 

colloquy 

MR. SANTULLI: What are we talking about? 

MR. KLEINER: It happened during the direct 

3 examination of Miss Mancilla, the trace expert, where the 

4 Prosecutor attempted to show Miss Mancilla a photograph of some 

5 kind where it would have had some sort of fiber information and 

6 I think the Court indicated this was not going to happen and it 

7 was shut down immediately. 

8 MR. SANTULLI: I S-734 is out as per your prior 
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9 ruling, right? These are the fiber -- is that what he's talking 

10 about? 

11 THE COURT: He's asking you about something different. 

12 MR. KLEINER: Anything I see as to diagrams I assume 

13 are under the same conditions. We're working on these on 

14 summat one . We're utilizing them on summation. 

15 THE COURT: Correct. They're the ones right now out 

16 but the jury can get them. They're the diagram that show what 

17 they found in each one. What was that process when you find 

18 more than one? 

19 MR. KLEINER: The additive effect. 

20 THE COURT: Additive effect. 

21 MR. SANTULLI: From 734 to 742 inclusive of 742 is out 

22 for now? 

23 

24 

THE COURT: Right. 

MR. Y.LEINER; Judge, I just want to put on notice here 

25 there is a photo attempted to be shown to Miss Mancilla. I 
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1 don't see it on the evidence list but it was not published to 

2 the jury. It was shut down very early by the Court. I don't 

3 see it on the list. I think it was a fiber result or an example 

4 of two fibers matching up. 

5 MR. SANTULLI: I didn't put it on the list. If it 

6 didn't come in in front of the jury it's not on the list. 

7 

8 

9 

MR. KLEINER: Judge, on the next page 

THE COURT: 753 is the same as 424? 

MS. PEIFFER: Judge, they were marked with two sets of 

10 numbers. We're only going to move in one set. 

11 

12 

13 already. 

14 

15 out. 

16 

17 

THE COURT: 424 ls moved in? 

MR. SANTULLI: I think 424 has the two numbers on it 

THE COURT: We're not going to move in 753 so that's 

MR. SANTULLI: It has the number on it. 

THE COURT: You can leave the number on. We're making 

18 sure they're not two different photos. 

19 MR. SANTULLI: What number do you want me to delete? 

20 THE COURT: 753. 754 --

21 MS. PEIFFER: It would go up to 763 I guess? 

22 THE COURT: No. These are different. 

23 MR. KLEINER: Judge, 755, 756, 757 and 758 I don't 

24 think there should be any surplusage language. 

25 THE COURT: I agree with you. Only one photograph i• 
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1 going in. 

MS. PEIFFER: And 759. 2 

3 MR. KLEINER: It's not the question of -- there's only 

4 one real set. You can only bring them in one set. But i t's the 

5 language that's being used on the exhibit list that I have a 

6 problem with. 

7 THE COURT: If they're not going in they're not on the 

8 exhibit list. 

9 MR. KLEINER: I'll have to delete these out because 

10 they already have them listed? 

11 

12 

13 

THE COURT: Correct. 

MR. KLEINER: I think 762 and --

MR. SANTULLI: All these on this page, to save time, I 

14 think hat says "same as" are all out. 

15 

16 

THE COURT: Let's take them off the list up to 767. 

MR. SANTULLI: Right. And also 769. 

17 MR. KLEINER: I'm on to now page thirty-five, your 

18 Honor. We're on 800 and 804, your Honor. We're dealing with 

19 notes and a report now from the FBI. 

20 MR. SANTULLI: Before that is 793, Judge. Again 

21 that's before that one. Again I put these on here knowing that 

22 I may -- we're going to delete some but I wanted to be 

23 consistent with the defense. 793, 794 I have no problem taking 

24 out as long as Dr. Bing's notes are not coming in as well. 

25 THE COURT: Right now they're out. That would be 793, 



colloquy 41 

1 800, 804 would be out unless we let everything in. 

2 MR. KLEINER: I think 795, I don't know what that is. 

3 That's lab sheets. I think that's problem in the same 

4 MR. SANTULLI: That's raw data I would have no problem 

5 saying is out. 

6 MR. KLEINER: 800, 804. I think the results, the 

7 diagram 805, 806 is also a diagram. 806A is the results hart 

8 and stats for first trial. I don't know if the State utilized 

9 that in the second trial. 

10 

11 

MR. SANTULLI: Yes, I did. I assume these charts 

MR. KLEINER: I think we're dealing with those as we 

12 did before Judge, for summation. 

13 

14 them? 

15 

THE COURT: They're for summation only, the three of 

MR. KLEINER: Yeah. I think they were already 

16 identified. I'm sure the State will be using them on summation. 

17 They've already shown them to the jury. 

18 THE COURT: Then 810 and 11 are the same as the other 

19 ones already in? 

20 MR. SANTULLI: Yes. They would be out. 

21 MR. KLEINER: I didn't hear that, your Honor. 

22 THE COURT: 810 and 811 are out because there's 

23 duplicates of other numbers. 

24 MR. KLEINER: Oh, okay. 

25 THE COURT: Same for 823. 827 and 830. 
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1 MR. KLEINER: I don't remember Investigator 

2 Rodriguez's testimony regarding page thirty-six. 

3 MS. PEIFFER: He did testify on them but they are 

4 duplicates. 

5 MR. KLEINER: Thi s is receipts of evidence going back 

6 and forth between DeForest and Rodriguez. 

THE COURT: What number are you referring to? 7 

8 MR. KLEINER: I think they're starting from the bottom 

9 of page thirty-five, S-813, S-814, 815, 816, 817, 19, 20, 21. 

10 Pursuant to court order chain of custody was stipulated to 

11 between both sides when the evidence was submitted to Dr. 

12 DeForest. 

13 THE COURT: I'll leave it in. It just shows the 

14 chain. You're putting the tape in also so. 

15 MR. KLEINER: 825, that's the report of Investigator 

16 Carlos Rodriguez. I'm dealing with that report the same way we 

17 were dealing with the other reports. That's his work with Mr. 

18 Morgan. 

19 MR. SANTULLI: Mr. Kleiner wants to put in Mr. 

20 Morgan's report. 

21 MR . KLEINER: I'm not going to. 

22 THE COURT: Okay. 

23 MR. KLEINER: S-826, I'm not sure what that is, but if 

24 it is a report --

25 MS. PEIFFER: Let me look it up. 
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1 MR. KLEINER: If it is a report dealinq with 

2 conclusory results and not chain of custody I would have a 

3 problem. 

4 MS. PEIFFER: It was introduced on chain of custody 

5 throuqh Rodriquez on February 24, 1998, so it was chain of 

6 custody. 

7 MR. KLEINER: We already dealt with that, Judqe. 840, 

8 your Honor, I'll deal with separately. The Court maybe should 

9 take a look at this. I don't think this should be qoinq in 

10 front of the jury. 

THE COURT: Let's see what it says. 11 

12 MR. KLEINER: I don't have it with me. I think it has 

13 bail information on it. It has been testified to. 

14 MR. SANTULLI: It's part of the packet of the jail 

15 records and also the notes of the nurse. 

16 THE COURT: The nurse's notes may be able to be taken 

17 out. Are they separate? 

18 

19 

MR. SANTULLI: Yes. They're separate. 

MR. KLEINER: There's three other numbers I was qoinq 

20 to deal with separately. 

21 THE COURT: I'd like to see what it says. This is not 

22 the same one, is it? 

23 MR. KLEINER: Want to hold it up? 

24 THE COURT: I'm lookinq for 840. 

25 MR. KLEINER: If you bold it up -- that'• it. 
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THE COURT: What do we need this for? 

MR. SANTULLI: It's one of the documents that would go 

3 to the nurse when the booking process would begin. 

4 THE COURT: I understand that but what does the jury 

5 have to see it for? 

6 MR. SANTULLI: It shows this was a process that was 

7 not tailored to Mr. Pompey, that this is a course of the t hing. 

8 It's a sequence of --

9 THE COURT: I have in front of me the screening form 

10 wtdch shows it's an officer/inmate questionnaire, booking 

11 officer's visual opinion but it doesn't deal with any of the 

12 charges or anything else. 

13 MR. KLEINER: I'd like to be heard on 841, 42 and 43. 

14 This was an argument in the first trial, your Honor, that the 

15 State in the first trial attempted to separate these records 

16 from the Cleveland material. Basically their argument was, and 

17 I clearly remember some of the things Judge Parsons said, that 

18 the State tried to say that this type of statement to the nurse 

19 is an admission on their part, post-arrest admission, but not to 

20 a law enforcement officer, to a nurse. 

21 However, your Honor, at the same time the State was 

22 trying to argue to get these in that these had to do with a 

23 course of treatment Of the defendant. So the very argument we 

24 had in the original part of thi• case did not let any of this 

25 testimony in that it was part o f the physician/patient privi lege 
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1 covered by the nurse as well the State turned that argument 

2 around because of Cleveland in the first trial and Judge Parsons 

3 said no way. 

4 He said I've already ruled that I allowed these notes 

5 in because it was, in his opinion it was an admission and that 

6 it was not necessarily in the course of treatment. And so what 

7 happened was that Judge Parsons said it's covered by Cleveland. 

8 You can't have it both ways. If you're going to argue it's part 

9 of the treatment, it should never have come in in the first 

10 place. 

11 Basically that's how the arguments went down. The 

12 bottom line was in the first trial these documents were not 

13 admitted to the jury. And Judge Parsons, of course, if the jury 

14 had c ome b ack and asked for a read back they would have been 

15 entitled to it. Same thing happened with the confession. They 

16 asked for a read back on the confession. They got the read 

17 back. But these documents should not go to the jury. 

18 MR. SANTULLI: The analysis is not correct. This is 

19 not a Cleveland issue. This is an issue of whether this is a 

20 business record and whether there's included hearsay within the 

21 record that has an exception to the hearsay rule. And it 

22 clearly does. The exception being an admission or statement 

23 against interest is an exception to the hearsay rule. It's 

24 including hearsay in a business record. That's why it ehould 

25 come in. It's not a Cleveland issue where it has to be signed 
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l by the defendant. 

2 It's not a statement, in effect, that he's making. 

3 This is a business record of the nurse. The issue Mr. Kleiner 

4 talks about, about whether it was for the course of treatment is 

5 the wrong analysis. He's misstating what was argued because the 

6 argument was although it did have a treatment component, that it 

7 wasn't solely for treatment purposes. That takes it out f the 

8 physician patient privilege issue. But obviously it's an issue 

9 as to what injuries he had when he was brought in there. This 

10 is, in effect, a business record of a neutral party who puts 

11 down the information. The jury should be allowed to see this 

12 information. 

13 MR. KLEINER: It's already been testified to from top 

14 to bo~ om. They have an illustration up on the exhibit list of 

15 the pinkie area. They have a full amount of testimony from Miss 

16 Neely. She testified to this document up and down, from 

17 beginning to end, verbatim. There's no reason for this to go 

18 into the jury room. If they ask for it or if they want a read 

19 back then I think we can deal with it at that time but at this 

20 point consistent with what happened last time, nothing has 

21 changed. No reason to put this in front of the jury. It's 

22 unsigned unsworn. 

23 If you want to argue whether or not it's to a law 

24 enfo rcement officer or not, the reason why the State want• this 

25 in is not to depict Josh Pompey's injuriea. They want it in 
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1 because they want to use it as an admission. If they're going 

2 to use it as an admission it's unsworn, not written and 
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3 unsigned. Therefore, under Cleveland and every other case since 

4 Cleveland it can't go into the jury room. That's pretty much 

5 what Judge Parsons ruled. It's not signed. 

6 MR. SANTULLI: It's a business record. 

7 MR. KLEINER: Doesn't take it out of Cleveland. The 

8 State is not going to say they're using this stuff to depict 

9 Josh Pompey's injuries. They have the photographs. They're 

10 going to use this to try to convict him, to try to say that he 

11 made an admission. That's what this is being used for. It's 

12 not being used as a business records exception. That's 

13 absolutely not what they're doing. 

14 MR. SANTULLI: Every piece of evidence, of course 

15 we're going to use to try to convict Mr. Pompey. The point is 

16 this is a bona fide business record. All the elements have been 

17 met. I asked the witness time and time again whether it was 

18 done in the ordinary course of business, whether there was a 

19 duty to be accurate. Was this done in every case, are these 

20 records kept on file. This is a classic business record. The 

21 fact it contains included hearsay, the secondary analysis has to 

22 be is there an exception to the secondary hearsay and there is. 

23 This is the classic case where it comes in as an admission or 

24 statement against interest. 

25 MR. KLEINER: Business records exception is what the 
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1 State argued to elicit the testimony. You already have 

2 testimony on this issue. If you already have testimony on the 

tt 3 issue, whether it's a business records exception or that's what 

4 the vehicle was to get it in front of this jury or not is 
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5 irrelevant for the purposes of deciding whether it goes into the 

6 jury or not. 

7 Cleveland deals with admissions. It's not signed. If 

8 it's not signed, your Honor, and it's not written in the 

9 defendant's hand it should not go into the jury. It should not, 

10 because they're going to argue it's an admission. 

11 MR. SANTULLI: Judge, if you look at 803(c)(6), this 

12 is a classic business record. "Records of regularly conducted 

13 activity. A statement contained in a writing or other record of 

14 acts, av nts, conditions, and, and subject to Rule 808, opinions 

15 or diagnoses, made at or near the time of observation by a 

16 person with actual knowledge or from information supplied by 

17 such a person, if the writing or other record was made in the 

18 regular course of business and it was the regular practice of 

19 that business to make it, unless the sources of information or 

20 the method, purpose or circumstances of the preparation indicate 

21 that it is not trus tworthy." 

22 Those records come in under that rule. 

23 MR. KLEINER: The testimony came in under 803. The 

24 question is whether the document comes in. 

25 MR. SANTULLI: This rule of evidence deals with 
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1 records not with testimony. 

2 MR. KLEINER: The records are what the witness is 

3 testifying to. But I think Judge Parsons made the right call 

4 here, your Honor, because the argument is circular. They're 

5 using an argument that shou ld have precluded it. Now to try to 

6 get it into evidence. That's exactly what they're doing. 

7 They're saying it's not a part of Cleveland. It's a part of 

8 this. Now because they want to get it into evidence, they've 

9 switched the arguments around. It's exactly what Judge Parsons 

10 is dealing with. He found it to be a Cleveland type issue 

11 because it's being used as an admission. That's why the state 

12 got it in in the first place. 

13 THE COURT: 842 I will not allow in because it 

14 conta s material which would be unfairly prejudicial to 

15 defendant. It says was he ever in the Bergen County Jail 
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16 before. He says two months ago. It also has, when was the last 

17 time you saw a doctor? He puts BCJ. Certainly that contains 

18 information that's not relevant to the inquiries here and could 

19 be prejudicial to the defendant. 

20 When I look at the receiving screen form Jail Annex, 

21 Medical Department , I don't consider the Cleveland issue because 

22 it's not the Sheriff's Officer's Medical Department in any way 

23 to get involved in the innocence or guilt of a party . In fact, 

24 in this matter it would appear for seven years the Pros ecutor's 

25 Office wasn't even advised of these recor ds and just through 
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1 happenstance concerning an instance of whether or not extra 

2 blood was taken from Mr. Pompey at some point, they obtained the 

3 records in this matter. 

4 I realize Judge Parsons may have made a different 

5 decision but I do consider these business records of the Jail 

6 Annex Medical Department. They're records kept in the ordinary 

7 course of their business in reviewing every inmate. 

8 In looking the form over one of my concerns, of 

9 course, is, as with 842, that may contain information that 

10 brings in any previous record of Mr. Pompey or indicate in any 

11 way that he's likely to have committed some crime in the past 

12 and, therefore, someone would surmise he committed another one. 

13 There's no such information. I am going to let 841 and 843 go 

14 into v idence because neither contains such information and I 

15 think they qualify as a record kept in the Jail Annex Medical 

16 Department in the ordinary course of their business. 

17 Question inmates as to their health status. Every 

18 inmate, no matter how healthy or ill they are, goes through that 

19 process for the protection of the inmate if they are ill but 

20 also for the jail as to checking people out before they put them 

21 into custody. Therefore, I'm going to allow 841 and 843 into 

22 evidence but not 842, or 840, the jail docket copy, because both 

23 840 and 42 contain information that is unduly prejudic ial, is 

24 not necessary for explanation in any way, shape, manne r or form. 

25 MR. KLEINER: Judge, on the next page is 853. This 
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l was not -- 8S3 was not used in this trial. 

2 THE COURT: I don't know what it is. 

3 MR. SANTULLI: I wasn't sure what it was. 

4 THE COURT: We' 11 put it out since you can't represent 

s that it was. Presumptive t est for blood. 

6 MR. KLEINER: It was not used in this trial. 

7 MR. SANTULLI: It's out, Judge. 

8 MR. SANTULLI: Some charts S-8S4, SS, S7. 

9 MR. KLEINER: Illustrative the same as the diagrams, 

10 your Honor. 

11 THE COURT: All usable. If the jury wants them they 

12 can ask for them. What about 863? 

13 MR. KLEINER: That's the same thing as the diagram, 

14 your Honor . I think 866 is the same and 867. 

l S 

16 

THE COURT: I think is a drawing. 

MR. KLEINER: I think it's a diagram Mr. Santulli has 

17 on the board of the mattress. 

18 THE COURT: Was that drawn by Heaney to explain what 

19 i t looked like? 

20 MR. KLEINER: Something like that. That's part of the 

21 diagram. I count i t as the diagram. 

22 THE COURT: What's your position on that? My concern 

23 is diagrams people prepare or write up. Witnesses don 't do it 

24 to offer evidence. 

2S MR. KLEINER: I think it was illustrative. I think it 



colloquy 

1 should be treated in the same way. 

2 THE COURT: I'm asking Mr. Santulli because I don't 

3 know. I can't tell from this what it is. 

4 MR. SANTULLI: Judge, I'll treat it the way the 

5 rest --

THE COURT: All right. Fine. 
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6 

7 MR. KLEINER: I object to the toxicology report of Dr. 

8 Lin as I have for other final reports. It's in the record. 

9 

10 

11 

12 

13 

14 

MR. SANTULLI: No objection. 

THE COURT: Okay. Out. 

MR. SANTULLI: We would also then, since the 

toxicology report is coming out, we'd ask that 869A, we're not 

moving them in at this point since they went along with the 

re po If the report is not going in we're not moving in 

15 those. 

16 MR. KLEINER: 869A went into the jury last time on 

17 Miss Robinson's HBLC. If it's going to be all or nothing on 

18 this one I don't mind them putting in 868, 869B. I want it in. 

19 It went in last time. It's informative. 

20 THE COURT: You want it in? 

21 MR. KLEINER: It's not a HBLC logbook. It's the HBLC 

22 amphetamine logbook. That's what it says on the logbook. It 

23 went into the jury on the first trial not as to cause of death. 

24 It went into the jury the first time because there's a 

25 difference, there's a dispute here over the circumstances 
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1 surrounding Miss Robinson's death. You have the toxicologist 

2 for the State saying it's caused by decomposition. You have Dr. 

3 Zugibe saying no. You have a dispute. 

4 THE COURT: It's irrelevant to the cause of death. 

5 MR. KLEINER: But it deals with --

6 THE COURT: I'll allow it all in. 

7 MR. KLEINER: Fine. 869, 869A and 8698? 

8 THE COURT: Correct. 

9 MR. KLEINER: Fine. 

10 THE COURT: What are these, charts? I'm not too sure. 

11 MR. SANTULLI: These are the charts Dr. Deadman used 

12 to explain DNA. I assume these will be treated as the other 

13 Charts. 

14 

15 

16 agree. 

17 

18 

THE COURT: Okay. 

MR. KLEINER: Treat them as illustrative, Judge? I 

THE COURT: 877. 

MR. KLEINER: That I don't have a problem with . 879 I 

19 don't have a problem with. I'm not sure about S-880. I don't 

20 know what this is. I know what it is but I don't know what 

21 they're referring to. 

22 

23 believe 

24 

MR. SANTULLI: This was a chart, Judge, as I 

MS. PEIFFER: It ha& a D marking too. Mr. Kleiner 

25 marked it aa D-46C. 
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MR. SANTULLI: I think it's out because it's a chart. 

THE COURT: It's a chart. 

MR. KLEINER: If it's a chart we don't have to discuss 

5 THE COURT: If it's different you can let us know 

6 tomorrow. We'll get a chance to straighten this out. If we 

7 found out we made a mistake we can revisit it. 

8 MR. KLEINER: I think the rest are all charts on that 

9 page. On the last page. Again I have the same arguments 

10 regarding final reports. The bra stain final report should not 

11 go in. 

12 

It's already been testified to. 

13 handle --

14 

15 

Judge, the only issue remaining I think is how we 

MR. SANTULLI: We have the defense exhibits. 

MR. KLEINER: I have one item left from the State. 

16 The dealing of the envelope with the Family Court documents. It 

17 was published to the jury in the sense of the envelope was 

18 published to the jury. I wasn't allowed to show the jury I 

19 wasn't even allowed to show the jury the mailing address. If 

20 you recall I had to put my finger over the envelope. 

21 THE COURT: I recall it. Shortest side bar I ever had 

22 in my life. 

23 MR. KLEINER: Yes, it was. You know my position on 

24 this , Judge. It's absolutaly -- Ho f !man has no standi ng in this 

25 case to argue 403 or 404. He' s not being charged with a crime . 
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1 Why does he get a benefit from lack of being able to use this 

2 document? I don't understand how Hoffman survives or how the 

3 State survives on this issue because it's part and parcel of the 

4 evidence in the case. It's there. It's in the glove box . 

5 That's their problem but they shouldn't be able to put in any 

6 evidence from the car if we can't get that in. 

7 THE COURT: The evidence is it's addressed to h i m. 

8 Where it came from is unimportant. Where it came from does not 

9 in any way indicate h i s guilt or innocence about anything. 

10 MR. KLEINER: To me, Judge, though, if it comes from 

11 the glove box of a car, a car he may have had access to but 

12 didn't own, he's got a Family Court document saying that he's 

13 not paying up his child support or whatever. It's two years old 

14 in the g love box and it may have suspected blood on it. 

15 THE COURT: If it was an '89 document, I'd certainly 

16 consider it a lot different but it's an '86 document. 

17 MR. KLEINER: '87, found in a car that's an '88 

18 Spectrum that he has an '87 document in there. Why is that in 

19 the glove box? What is this, his personal place to put 

20 prejudicial documents that may hurt him? 

21 THE COURT: How would it hurt him? How does the fact 

22 he went to Family Court hurt him? 

23 MR. KLEINER: If it had original ly been i n Miss 

24 Robi nson' s bedroom lying the re on t he f l oor with a suspended 

25 driving record across the floor as well, Mr. Hoffman might not 
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1 have wanted to leave that at the crime scene prior to the police 

2 coming. Maybe Miss Corley came home. I don't know. But the 

3 point is it's not where it should be. It shouldn't be in the 

4 glove box. 

5 THE COURT: I don't know whether it should be anywhere 

6 after two years. In a lawyer's file. 

7 MR. KLEINER: What you're saying to me, you're not 

8 going to let it in evidence I think is what you're saying. 

9 THE COURT: I just don't see it proving anything. 

10 MR. KLEINER: I want the opportunity to show the 

11 envelope back to the jury with the same restrictions I had last 

12 time because there's something on that document they saw last 

13 time during the trial that they should see on summation. 

14 THE COURT: You can use the document the same way you 

15 used before. 

16 MR. KLEINER: Judge, I have my list. I can short 

17 circuit some of these items. Any reports, final reports of Mr. 

18 Morgan or Mr. Taylor or Dr. Bing or Dr. Zugibe and Brian Wraxall 

19 a re all not going to be utilized by the defense consistent with 

20 our arguments below. 

21 THE COURT: Let me deal with their objections. Pag 

22 one, any objections? 

23 MR. SANTULLI: Yes, Judge. 

24 MR. SANTULLI: Whi le we're looking at some other stuff 

25 regarding D-18 it says A to J, the report and data should not 
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1 come in. The dot blot strips and laser copies I have no 

2 problem. The diagram and the knife should not come in. 

3 THE COURT: What's the diagram and the knife? 

4 MR. KLEINER: I have that here. I believe these are 

5 the exhibits. 
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6 MR. SANTULLI: Again it's a smaller diagram but it's a 

7 diagram that should not come in. 

8 THE COURT: Did the witness draw that? 

9 

10 

11 

MR. KLEINER: This was referred to by the witness. 

MR. SANTULLI: He didn't draw it. 

MR. KLEINER: An expert doesn't have to draw the 

12 diagram in order to have it submitted to the jury. 

13 THE COURT: Like the diagram of the building goes in 

14 becaus e i t's evidence to explain the building. 

15 MR. KLEINER: It tells you where the swabs were taken 

16 from. I would just say on this, Judge, the State has 

17 continually with my witnesses on the knife, have continually 

18 said we don't know if his DNA is over here. They put this issue 

19 so up front that the diagram is necessary to show the jury you 

20 know these are the areas of the knife that were taken. 

21 THE COURT: I'll allow this diagram in to show where 

22 the samples came from. 

23 MR. KLEINER: I think the photos were already 

24 published, Judge. 

25 MR. SANTULLI: What'• in and what's out? 
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THE COURT: What's that number? 

MR. SANTULLI: It's A to J. 

MR. KLEINER: I should add this. 18K is the diagram. 

MR. SANTULLI: Is that in or out? 

MR. KLEINER: It's in. 

MR. SANTULLI: The data, is that in or out? 

MR. KLEINER: Out. 
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8 THE COURT: Videotape, we're not giving them a machine 

9 to play. 

10 

11 

12 

13 

14 

What purpose is there to it? 

MR. SANTULLI: It wasn't played in court. 

THE COURT: The dot blot strips are what? 

MR. SANTULLI: I have no objection to that. 

MR. KLEINER: The photographs? 

MR. SANTULLI: The dot blot strips. 

15 MR. KLEINER: Okay. These are marked, I'll read them 

16 in reverse, D-18I, D-18H, D-18G, F, E, D, c. That's the 

17 markings on these. 

18 As to the videotape, your Honor, it was identified by 

19 Mr. Taylor. I would move it into evidence because it depicts 

20 the videotaping done by Dr. DeForest which was reviewed by this 

21 witness prior to testifying. Certainly if the jury wants to 

22 know specifically where these came from, they want to visually 

23 see it we can put a camcorder right in here. We did it for the 

24 firs t trial for read backs on the video. I would for safety 

25 move it in. I don't have a problem with it not going into the 
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1 jury room or something like that. 

2 

3 available. 

4 

5 

THE COURT: I'll tell the jury if they want it, it's 

MR. KLEINER: I don't have a problem with that. 

THE COURT: I'm not moving it in now. If you want to 

6 tell them it's available, they want to see it --

7 MS. PEIFFER: We're also objecting to D-1, the rental 

8 agreement for the apartment in Bergenfield. That did not go in 

9 last time. It wasn't relevant. It was testified to. I believe 

10 Mr. Kleiner wants to get it in because of an inconsistency which 

11 Mr. Springeld did testify to. 

12 THE COURT: I'll allow it in. I think it goes to the 

13 whole issue in the case. 

14 MR. SANTULLI: D-23, Judge, I assume the report is out. 

15 THE COURT: Out. 

16 MR. SANTULLI: 832. 

17 THE COURT: Do you object to it? 

18 MR. ICLEINER: It's a report. I understand. 

19 MR. SANTULLI: D-32? 

20 THE COURT: Are you objecting to it? 

21 MR. SANTULLI: Yes. It's a stenographic statement. 

22 We've had his testimony. 

23 THE COURT: I understand that. I'm surprised you're 

24 objecting to it. That's all. 

25 MR. ICLEINER: Hoffman has no Cleveland rights becau•e 
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1 he's not a defendant. His stenographic statement --

2 THE COURT: Only defendants have rights? 

3 MR. KLEINER: Only the defendant in this case, Judge, 

4 only the defendant enjoys the benefit of Cleveland, not Mr. 

5 Hoffman. I think the stenographic statement should go in. I'm 

6 not moving in Carlino's oral report. I'm moving in the 

7 stenographic statement. It may save the jury a read back. I 

8 think that it's clearly 

9 

10 

THE COURT: I'll allow it in. 

MS. PEIFFER: It can't go into the jury. During the 

11 course of the last trial it was discovered there were four 

12 errors in it. We brought it to Mr. Kleiner's attention. We 

13 asked the court reporter if there were errors. It was Barry 

14 Gold. H said there were four places in that statement where he 

15 made errors. 

16 

17 

18 

19 

20 

21 

22 

MR. KLEINER: One. 

MS. PEIFFER: It was four. I have it written down. 

THE COURT: We have tomorrow. We can tell them. 

THE COURT: Nine photos of mattress. 

MR. KLEINER: That was published to the jury. 

THE COURT: What's your next objection? 

MR. SANTULLI: D-41 and D-42, those are again charts 

23 or blowups. 

24 MR. KLEINER: I'm using those for summation only, 

25 Judge. 
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1 THE COURT: That's fine. 46A and B, we've gone 

2 through that already. That's duplicate of what the State has, 

3 correct? 

4 MR. KLEINER: That's duplication. 

5 THE COURT: That's out. 

6 MR. KLEINER: We're using the State's number on that? 

7 

8 

THE COURT: Correct. 

MR. SANTULLI: D-50, notes of technical director, 

9 these notes were part of Jaki Mancilla'& notes. Again I have no 

10 objection if they all go 

11 THE COURT: The notes aren't going in. The reports 

12 aren't going in. Correct. 

13 MR. KLEINER: The not es from the State Police 

14 technica l director may be contained in her notes but they're in 

15 the State Police file. Whether they were attached to Miss 

16 Mancilla's notes or not, it's still a separate document, your 

17 Honor. The deal on that one is it says in the document a couple 

18 of things. Number one, Pompey hasn't been in the house for over 

19 four years. Carlino allegedly telling Mr. Tungare. Number two, 

20 that if you find a label on the windbreaker matches the name 

21 Pompey no need to go on to the plastic bags. 

22 THE COURT: I'm not going to let those notes in. 

23 That's taking out of context. D-50A is the same thing? 

24 MR. KLEINER: D- SOA is the typewritten mater ial 

25 Carlino testified to, says examine speci mens this, that and t he 



colloquy 

1 other thing which went down to the State Police. 

2 MR. SANTULLI: I have no objection. That's part of 

3 some of the lab submittal form. It's attached to it. I have no 

4 objection as long as the Bio sheet goes in as well. 

5 THE COURT: He' s moving it in. 

6 MR. SANTULLI: As long as they're both going in 

7 together I don't have a problem. 

8 THE COURT: Okay. Then we have, what's your next 

9 objection? 

10 MR. SANTULLI: The State objects to S-556, D-50C. I 

11 guess we can take D-500. They're basically the same type of 

12 thing. These are part of the -- I don't know if they're 

13 considered a report of Aquilina and Morrissey but I don't see 

14 any levancy to them. There's been testimony about the daily 

15 activity logs but I don't think the logs themselves should go 

16 in. 

17 THE COURT: I'll allow them in . Records they keep in 

18 the normal course of business. They keep records of the car, 

19 t he mileage. I'll allow those in as business records. 

20 MR. SANTULLI: D-56, I believe these were part of 

21 Herbert Heaney's notes. I don't know if we said they're all 

22 going in or none going in for Bert Heaney. 

23 THE COURT: Heaney's notes are al l goinq in . 

24 MR. KLEINER: The worksheet should be included in that . 

25 THE COURT: Yea. 
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1 MR. SANTULLI: It's included in the s document. 

2 MR. KLEINER: I don't have a problem. 

3 THE COURT: Then the reports are out. 

4 MR. KLEINER: D-97 is already in as an "S" document. 

5 MS. PEIFFER: D-68 and D-77 are out. 

6 MR. KLEINER: Yes. 

7 THE COURT: All diagrams. 

8 MR. SANTULLI: I think all these are treated the same, 

9 Judge. They're not going to be in unless they're asked for. 

10 

11 

12 

THE COURT: All the photos are moved in now? 

MS. PEIFFER: No. 

MR. KLEINER: All photographs, the next page is all 

13 photographs that come from the crime scene. 

14 MS. PEIFFER: Judge, what is the next page? 

15 MR. KLEINER: This page. 

16 THE COURT: I start with photos taken by prosecution. 

17 MR. KLEINER: Basically you have an overlap. Some 

18 photographs the State didn't blowup. I blew up . 

19 THE COURT: These are all blowups? 

20 MR. KLEINER: They're all blowups. 

21 MR. SANTULLI: I have no objection down to --

22 additional photographs from Dr. DeForest. I'm not sure I know 

23 what we're talking about here. 

24 THE COURT: You have no objection to the photos taken 

25 by the prosecution, by some investigator --
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MR. SANTULLI: Right. 

THE COURT: Taken by investigators. 

MR. KLEINER: Taken by law enforcement. Is that okay 

4 with the Court? 

5 

6 

THE COURT: That's fine. 

MR. KLEINER: I'll change that. 

7 MR. KLEINER: The rest of the ones on the bott m have 

8 been published to the jury. 

9 MR. SANTULLI: The State objects to D-218. This was 

10 shown to Dr. Bing but he was never there. These are the swabs 

11 with the sticks. He can't say these are the sticks from the 

12 envelopes because he never opened the envelopes. 

13 MR. KLEINER: You already ruled on this we were going 

14 to be al l owed to get this in. It saves the jury from going into 

15 the swabs. 

16 MR. SANTULLI: I don't think you talked about them 

17 going into evidence. 

18 THE COURT: Is there any contention by the State this 

19 doesn't represent what the swabs looked like? 

20 MR. SANTULLI: I have no idea when they were taken. 

21 THE COURT: I'm going to allow it in. If there was an 

22 issue they did not accurately show it I would feel differently 

23 about it. 

24 MS . PEIFFER: Judge, in addition, there are items Mr. 

25 Kleiner has listed D- 577 and D-618. I don't have him as ever 
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1 showing them to anybody, at least in my list. 

MR. KLEINER: Photographs I showed to Miss Mancilla. 

THE COURT: What's S-577? 

MS. PEIFFER: We don't have them recorded. 

THE COURT: Let's take a look at them. Make sure 

6 we're not making a mistake. 

7 

8 

9 

MR. KLEINER: D-577, I published these to the j ury. 

THE COURT: They go in. 

MR. SANTULLI: Where it says computer disk Cyclone and 

10 bubble jets --

11 

12 

THE COURT: You have --

MR. SANTULLI: I have an objection to the computer 

13 disks. I think the disks themselves should not go in. The disk 

14 conta ns some materials that weren't necessarily shown -- not 

15 every photograph or negative was shown to the jury. 

16 THE COURT: Without that equipment they're not going 

17 to get it up anyway. 

18 MR. KLEINER: I would ask it go into evidence in case 

19 there's a jury question. 

20 THE COURT: Do we have a computer to deal with it? 

21 MR. KLEINER: If there's a question from the jury and 

22 they want it I' 11 get it. 

23 THE COURT: If they -- you better tell them it will 

24 take a day though. 

25 MR. KLEINER: It won't take a day but I'm going to 



colloquy 

1 leave that in your discretion. If they ask a question you'll 

2 deal with it. 

3 THE COURT: I'd like you to say it can be done. It 

4 may take a little time. If you're going to mention it's 

5 available to them 

6 MR. KLEINER: If I don't mention anything I don't have 

7 to say anything? 

8 THE COURT: Then you don't have to say anything. If 

9 they request it, I don't want them to think all of a sudden it's 

10 going to be up on the screen. It will take hours at the minimum. 

11 MR. SANTULLI: Judge, under this general category, the 

12 State has a general objection to the redundant nature of the 

13 photographs, the bubble jets or whatever. D-520 --

14 THE COURT: I've had that objection throughout this 

15 trial on both sides. 

16 MR. SANTULLI: In this case these things do not fairly 

17 and accurately portray and there's been testimony to that. I 

18 can't see them going into the jury when they don't fairly and 

19 accurately portray what they're supposed to. A defense witness 

20 admits that and yet they're still going in. The only purpose 

21 for them to go in, especially the multiple different shots of 

22 the same thing, la to show color variations and to make 

23 arguments about one being not from an area or being from anoth r 

24 area. 

25 Based on the testimony these things are not 
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1 evidential . They're not relevant for what the defense wants to 

2 use them for and they shouldn't come in . 

3 THE COURT: I'm going to allow them in. I'll give , 
4 instructions to the jury concerning them. 

5 MR. SANTULLI: J udge, there are a couple D exhibits of 

6 these that I'm not sure if they're in here. If these are going 

7 to be allowed in, there may be two or three that may not e on 

8 this list the State may want to put in. 

9 THE COURT: we can re- review that again. 

10 MR. SANTULLI: A couple of ones I showed on 

11 cross-examination. I think there were three. 

12 MR. KLEINER: As long as the State shows me what it 

13 is. As long as it was shown to the witness. If it was not 

14 shown t o t he witness - -

15 MR. SANTULLI: I believe I'm talking about three 

16 specific ones. 

17 THE COURT: We can do that tomorrow or before 

18 summations. I guess we'll have to do it before your summation. 

19 MR. KLEINER: It may be on the boards themselves. Mr. 

20 Santulli may be referring to his own copies. 

21 MR . SANTULLI: That could very well be. Under 

22 materi als from Dr. Bing the State would ob j ect to the videotape. 

23 THE COURT : I'll handle that the s ame way . If the 

24 jury wants to see it they can let it know. 

25 MR. SANTULLI: Under D-935 to 939 , no objection to t he 
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1 DQ-Alpha strips, the polymarker strips. Objection to lab data 

2 as to previous rulings. 

3 THE COURT: Let me see what it is. 

4 MR. KLEINER: The problem would be if they trie d to 

5 read the strip, even if they ask for State Police strips we may 

6 have to deal with that as well. I'm just going to give you an 

7 example, Judge. This is D-936, a polymarker result from ay 

8 3rd, 1996. There's this document that goes with --

9 THE COURT: Let me see them. I think I'll give you 

10 everything in these separate documents. 

11 MR. SANTULLI: I would have no objection if it's the 

12 one page Mr. Kleiner, and it's somehow paper clipped to the item 

13 and we're talking about one page that he just showed, I have no 

14 object i o n to that. But I would want the reciprocal for this, 

15 the FBI -- I would want the reciprocal to be allowed for those 

16 as well for the FBI data. 

17 MR. KLEINER: one page deals with just identifying the 

18 lane number, which I think is important whether it comes from 

19 the FBI or whether it comes from the experts so the jury doesn't 

20 misread it. The other page is the issue of whether or not the 

21 Rieders notes come in. 

22 THE COURT: I have six pages in here. 

23 MR. KLEINER: They're pretty muc h the same. It's just 

24 thei r lab of writing it, typing it, rewriting i t . The y're all 

2 5 the same. It's just their proc essing. 
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THE COURT: Let's get rid of the handwritten ones. 

MR. KLEINER: I submit the laundry list of the lane 

3 numbers. That doesn't have any results on it. It just tells 

4 you what the item is and what lane number it goes into. I can 

5 do that. I'll just submit -- I also have, I don't have to use 

6 them. I have the laser copies. 

7 THE COURT: I'm more confused looking at this t an I 

8 am --

9 MR. KLEINER: The only thing I have is also the laser 

10 copies. I don't have to include them but 

11 MR. SANTULLI: The laser copies shouldn't come in if 

12 they're redundant. 

13 MR. KLEINER: I figured so the jury doesn't have to 

14 take t hem one at a time. They can look at the laser copies and 

15 go back to the original. 

16 MR. SANTULLI: If he wants to put in twenty copies of 

17 the same thing I don't think that's the appropriate thing. You 

18 put the original in. 

19 MR. KLEINER: I don't have to put the copies in. The 

20 jury then has to pass around to twelve people one strip. 

21 THE COURT: As I read this then what I'm holding in my 

22 right hand is a sheet that shows you what lane everybody is. 

23 Then as I look at it the results are on another sheet in ay left 

24 hand, the test results. If I go to ane sixteen -- thirteen is 

25 Pompey. 
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MR. KLEINER: It should be fifteen, I think, Judge. 

THE COURT: You're right. That's Mitchell. No. 

MR. KLEINER: Fifteen is Pompey. 

THE COURT: You're also getting results of Robinson, 

Pompey. 

MR. KLEINER: All known results. 

THE COURT: I think maybe you should work out if we're 

make -- I think this is important, all of these. I'd 

10 have no problem if the State, I guess the FBI DNA testing 

11 highlight which ones are relevant. 

12 

13 

14 wrong - -

15 

MR. KLEINER: You mean if there's another case file? 

THE COURT: I think really what you want, maybe I'm 

MR. SANTULLI: I would rather they not be 

16 highlighted. 

17 THE COURT: Otherwise these are dealing with other 

18 people. New York versus Washington. 

19 MR. SANTULLI: I thought you meant pick out certain 

20 ones. 

21 THE COURT: No. All related to this case be 

22 highlighted, Robinson, Mitchell, Pompey. That way they can go 

23 through and it will help them know. 

24 MR. SA?ITULLI: You might as well allow in the charts 

25 that talk about what the resul t s are. 
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MR. KLEINER: This ls the reading of the strips. 

THE COURT: Your charts compare. 

MR. KLEINER: They don't have the dot blot strips on 

4 the charts. 

5 THE COURT: I have no problem making things clear to 

6 the jury what they're dealing with. 

7 

8 

9 

MR. KLEINER: The Rleders notes I'll take out, right? 

THE COURT: Right. 

MR. KLEINER: That's already been testified to. I 

10 have no problem. What do you want me to do with the laser 

11 scans? You want me to leave them out? 

12 THE COURT: Let me see them. These are photocopies. 

13 Let's leave the originals in. 

14 MR. KLEINER: I have no problem with that. 

15 THE COURT: You'll take these typed up sheets and 

16 highlight all the names. Starts with thirteen, Robinson. Goes 

17 to eighteen. I assume the same numbers apply throughout the 

18 sheets. They can use that, work their way through. The 

19 handwritten sheets will go out. 

20 MR. KLEINER: I'll take them out. 

21 Judge, there was one more item on this. My only 

22 problem the prosecution has a copy of this photograph. I showed 

23 this to Michael Carlino. Going through my materials --

24 THE COURT: It shows him walking out the rear of 

25 Hackensack Police headquarters in the parking lot. 
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MR. KLEINER: I think they have a copy of this. 

MS. PEIFFER: I would have no objection to that going 

MR. KLEINER: I want that in, Judge. 

THE COURT: There's no objection. 

MR. KLEINER: I would ask that we use the State's 

7 copy. I'm having a little trouble locating mine. It's n t the 

8 newspaper article. It's the blowup of the negative. 

9 THE COURT: As I said, Mr. Santulli, you want to 

10 explain some of those results if you think 

11 

12 

MR. SANTULLI: I'll look through it. 

THE COURT: I have no problem making it a little 

13 clearer to them. 

14 MR. SANTULLI: I may or may not take advantage of 

15 that. I don't know. As I said, the D exhibits there may be 

16 three we would want to use. They have D numbers on them 

17 already. They would be only the ones I showed the witness. 

18 THE COURT: How long will Ravenda be tomorrow? 

19 MR. SANTULLI: If he's limited to the scope on 

20 rebuttal, probably ten minutes. 

21 

22 that? 

23 

24 

THE COURT: Then we'll go right into summations after 

MR. KLEINER: I'll need time to set up. 

THE COURT: Okay. We'll take a short break for that. 

25 Everybody be here 8:30 so we can go over the issue. Bring 
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1 Pompey over eight o'clock. 

2 MR. KLEINER: Judge -- I guess we'll wait and see what 

3 happens this afternoon. I understand the long shot of this 

4 application. 

5 THE COURT: You may have a friend. I don't know. I 

6 just go along whatever they do they do. 

7 MR. KLEINER: I'll just show up tomorrow here. I f I 

8 get a call from the Supreme Court saying we want you down there 

9 tomorrow morning then I'll just -- you'll know before I know. 

10 THE COURT: I'm just saying we'll certainly adjust to 

11 whatever we have to. Your client will be up here eight o'clock 

12 so we don't lose that long time. 8:30 have Ravenda here. We 

13 can start the trial 8:30. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Proceedings concluded for the day.) 

• • • 
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1 St. v. Jos h Pompey, 3-4 - 98 

2 M 0 R N I N G S E S S I 0 N 

3 (No jury present.) 

4 THE COURT: Mr. Kleiner, you want to put something on 

5 the record? 

6 MR. KLEINER: Yes, Judge. I have a document that I 

7 think in some form has been published to the jury , It's a 

8 document that was shown to Mr. Heaney. It was also testified to 

9 by Dr. Bing. One of the pages, I believe, was published to the 

10 jury. It ' s Dr. Bing's typewritten notes from his work at the 

11 State Police which I have as S-865. That would be an item, your 

12 Honor, I would want to go into evidence in this case as part of 

13 a hotly contested issue. We have the archive documents in and 

14 we have Dr. Bing's notes so I would move those documents in as 

15 part of an exhibit to the jury. 

16 MR. SANTULLI: Judge, I don't think his notes should 

17 come in. There's been testimony about it. 

18 THE COURT: Notes weren't coming in generally. 

19 MR. KLEINER: The notes of Mr. Heaney are coming in 

20 from the chemistry unit. So these notes from Dr. Bing and the 

21 archive documents make up the third item, your Honor, regarding 

22 work of the State Police. I think the jury should have an 

23 opportunity to gauge Dr. Bing's notes versus archive documents. 

24 They're going to have to deter mine his accuracy. They' re going 

25 to have to determine whether or not there was thorough work d one 
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1 by him. They were testified to by Mr. Heaney and by Dr. Bing, 

2 Judge. 

4 

3 THE COURT: Heaney did testify about them. I'll allow 

4 them for that reason. 

5 MR. SANTULLI: I would ask that the two charts go into 

6 evidence so the jury can then compare the two together. That's 

7 the purpose. Then those two charts become part of the whole 

8 issue. They should both go in so the jury can do a comparison. 

9 

10 

MR. KLEINER: The jury has the typewritten notes. 

THE COURT: The jury can ask for any chart. They'll 

11 be told that. 

12 MR. KLEINER: Judge, after reviewing what I believe 

13 will be part of the summation, I think I left this with the 

14 Court ye s terday, the defense thinks probably the best thing to 

15 do would be to let Miss Mancilla's notes into evidence. I've 

16 reviewed them. There's no 404 problem. It's the defense's 

17 position it will save a lot of time, may be able to save us from 

18 a request to take back testimony because they have this in the 

19 notes. 

20 The State asked for it in and I think her notes should 

21 go in. 

22 MR. SANTULLI: I would have no objection if the whole 

23 packet of what was cited goes in. 

24 

25 

MR. KLEINER; But not her final report, your Honor. 

MR. SANTULLI: The f i nal reports are attached to the 
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1 notes. 

2 THE COURT: Then I'm going to sustain the objection. 

3 MR. KLEINER: So it has to be all or nothing? 

4 THE COURT: Correct. 

5 MR. KLEINER: Then let it all go in on her. 

6 THE COURT: What's the new numbers for those items? 

7 someone will have to change their sheets respectively for 

8 tomorrow morning. 

9 

10 

11 

MR. KLEINER: They have a marking for that. 

THE COURT: We'll go over that tomorrow morning. 

MR. KLEINER: Okay. Judge, I have it marked as S-630 

12 and S-633. 630 is the notes. 633 is the report. It's --

13 technically it's a separate exhibit. It's not necessarily 

14 attach\ed . 

15 MR. SANTULLI: Judge, I don't have it here because it 

16 wasn't in. 

5 

17 THE COURT: Add it to tomorrow's list and submit it to 

18 the jury. 

19 MR. KLEINER: What I neglected to do, I don't know if 

20 I'm overlapping State's blowups but these were published to the 

21 jury. I will be utilizing this on summation, D-68H2, which was 

22 shown to the jury regarding the mark on Miss Robinson's calf. 

23 Dr. Zugibe testified. 

24 

25 

THE COURT: Oh, the scratch marks? 

MR. KLEINER: Yeah. D-68H4 and D-68H5. 
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1 THE COURT: You want the blowups of those? 

2 MR. KLEINER: They have the blowups. I'm just not 

3 sure there's an overlapping. If I see that there's an 

4 overlapping with the blowups these will not have to go into the 

5 jury. I won't know that until I see them when they come 

6 upstairs. They were published to the jury. 

7 MS. PEIFFER: Under the D numbers? I don't have any 

8 listing under the D numbers. 

9 MR. KLEINER: I know these were shown to the jury 

10 under these numbers. 

11 THE COURT: Sometimes a D number would be the same as 

12 MR. KLEINER: It could be blowups I used as well and 

13 that I didn't have to use the smaller one. 

14 

15 

THE COURT: We'll deal with it tomorrow morning. 

MR. KLEINER: That deals with my summation. I didn't 

16 want someone to say where are these photographs coming from. 

17 

18 fine. 

19 

THE COURT: You want to use the small ones, that's 

MR. KLEINER: The State mentioned yesterday in the 

20 transcripts of Mr. Hoffman, there's three or four places where 

21 they may have been adjusted during the time Mr. Hoffman 

22 testified in the first trial, the second trial. I'm aware of 

6 

23 one of the last things which was changed a fter a review with Mr. 

24 Gold in the first trial where it was changed on one o f the pages 

25 to instead of "they left a note for me in the car" it was 
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1 changed to "maybe they left a note for me in the car." 

2 Also there's one line in there about where Mr. 

3 Pompey's name is mentioned. I believe in the first trial there 

4 was a direction of Mr. Hoffman not to discuss that in the 

5 transcript, that it says Mr. Pompey had just gotten out of 

6 prison. So I'll have to look at those transcripts that the 

7 State has and we'll see how that could be resurrected fo the 

8 purposes of going into the jury room. 

9 Obviously just as the testimony regarding the 

7 

10 stenographic statement of Mr. Pompey, what can't be heard by the 

11 jury is prior arrests, prior convictions, prior prison time. 

12 But I do acknowledge in reviewing the transcript, in one line on 

13 that transcript Mr. Hoffman does say that Mr. Pompey had just 

14 gotta o t of prison. Now, in the stenographic statement of Mr. 

5 Pompey that was changed to that he had come back to the area, 

16 moved from the area, and that I think would be the consistent 

17 way to handle the steno. 

18 It's not something we have to worry about today. I 

19 think we can take it up tomorrow morning and see how that would 

20 interact with admission into the jury room. 

21 MS. PEIFFER: The State was going to renew its 

22 application to bar this transcript from going in because it does 

23 have information that if it went to the jury in this state woul d 

24 caus e a mistrial. 

25 THE COURT: Mr. Kleiner is the one who wants it in. 
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1 MS. PEIFFER: It has never, ever been authenticated 

2 during the course of this trial as a fair and accurate 

3 transcript. There were problems not just with the section Mr. 

4 Kleiner said but there were other sections Mr. Gold corrected 

5 for us. 

6 THE COURT: Maybe we'll have to work on it this 

7 afternoon. See if you can straighten it out. 

8 MS. PEIFFER: Nobody testified it was a fair and 

9 accurate transcript. How can this go to the jury? 

10 MR. KLEINER: I can call Mr. Gold right now and 

11 authenticate the transcript. 

12 

13 

14 

15 

THE COURT: Mr. Gold is in the courthouse. 

MS. PEIFFER: Then it would be redacted? 

THE COURT: We'll argue that later on. 

MR. KLEINER: I'm not going to refer it -- show it to 

16 the jury. I'm just going to refer to it. It's not a problem 

17 for today. 

18 I see Lieutenant Ravenda is not in the courtroom. If 

19 the State is going to attempt to show him computer scans --

20 

21 

MS . PEIFFER: No, we're not. 

THE COURT: If he's going to identify a particular 

22 area, I think we talked about the parameters of that area. If 

23 he's going to say anything that renders a n expert opinion - -

24 

25 

MS. PEIFFER : He will not. 

MR. KLEINER: It has to always be based on personal 

8 
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l knowledge. 

2 MS. PEIFFER: Judge, all I am going to ask Mr. Ravenda 

3 is, I'll reiterate it again, is his photograph -- I said the 

4 wrong number. Mr. Kleiner was right, photo 129 and all it's 

5 reincarnations, the A's and B's. That's the area we were going 

6 to limit his testimony to. He took that photograph. What 

7 happened when it was developed, what it depicts and we're making 

8 a motion in limine right now. 

9 Mr. Kleiner called Officer Ravenda as his witness in 

10 the last trial, asked him about other tasks he did at the crime 

11 scene which will be totally outside the scope of this rebuttal 

12 witness which will take five or ten minutes. 

13 Anything about the knife we're not asking him anything 

14 except bout what's in this one photo. We would make a motion 

15 in limine Mr. Kleiner be precluded from going into any other 

16 area. He didn't call him as his witness. This is a rebuttal on 

17 one small area. 

18 MR . KLEINER: It's a credibility issue . On the other 

19 knife he had an indication the second knife --

20 THE COURT: I'll limit you to what they open. It's a 

21 rebuttal. Time to end. All good things come to an end. 

22 

23 

MR. KLEINER: Judge, just give me one second. 

THE COURT: And bad. 

24 MR. KLEINER: I'm going to ask after Lieutenant 

25 Ravenda testifies that we get an opportunity to take a break. 
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1 THE COURT: We'll take a short recess so you can set 

2 up your material. 

3 MR. KLEINER: I'm going to have to set up my 

4 material. I think the State has all its evidence and photos up 

5 here. I'm just going to need an opportunity to get that set up. 

6 

7 

THE COURT: I don't think the jury will mind at all. 

MR. KLEINER: Certainly will be a lot quicker f r me. 

8 Thank you, your Honor. 

9 MR. SANTULLI: Judge, the three items I had said 

10 yesterday the State will be utilizing -- D-221 I believe there 

11 is a version of this Mr. Kleiner already has but since this is a 

12 loose one it might be easier. 

13 MR. KLEINER: I've got them on the board back there. 

14 THE COURT: Any objection to him using that instead of 

15 taking it off the board? 

16 MR. SANTULLI: It's what the defense gave us. 

17 MR. KLEINER: This is the higher resolution shot. I 

18 have no problem with that. 

19 

20 

21 

MR. SANTULLI: Also 

MR. KLEINER: I have no problem with these. 

THE COURT: Use the three of them. Use the number 

22 they're marked in evidence on. Use those instead of the ones on 

23 the board. All right. Let's get the jury out. 

24 Mr. Kleiner, I don't think we have on the record that 

25 you rested. 
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1 MR. KLEINER: Yes. I'll do that. 

2 THE COURT: In front of the jury. 

3 (The following is heard in the presence of the jury.) 

4 THE COURT: Mr. Kleiner, you have any other witnesses? 

5 MR. KLEINER: Your Honor, defense rests. 

6 THE COURT: Any rebuttal witnesses? 

7 MS. PEIFFER: At this time the State has one br ief 

8 rebuttal witness. We would call Lieutenant Anthony Ravenda to 

9 the stand. 

10 LIEUTENANT A N T H 0 N Y R A V E N D A, 

11 Sheriff's Department, STATE'S WITNESS, SWORN 

12 DIRECT EXAMINATION BY MS. PEIFFER: 

Bergen County 

13 0 Lieutenant Ravenda, how long have you been employed by 

14 the Berge n County Sheriff's Department? 

15 A 

16 

17 A 

18 

Approximately eighteen years. 

0 How long have you been a Lieutenant? 

Two, two and a half years. 

0 In September of 1989, then you were also employed by 

19 the Bergen county Sheriff's Department? 

20 A 

21 

22 

Yes, I was. 

0 You may have to adjust that microphone. 

THE COURT: The clerk isn't here right now. I don't 

23 know how to adjust it. Ia it on? 

24 What was your rank as of September of 1989? 

25 A At that time I was a Sheriff's officer. 
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Q Lieutenant Ravenda, I'd like to show you what has been 

previously marked S-294. Can you tell us if you recognize that. 

A Yes, I do. 

Q What do you recognize it to be and how do you 

5 recognize it? 

6 A This is a photograph that has my initials on the back of 

7 it. And it is a photograph that I took, I believe, on September 

8 6th of '89. 

9 Q Where did you take the photograph? 

10 A This was in the bedroom where one of the victims was found. 

11 Q Do you remember that victim's name? Was it Audrey 

12 Robinson? 

13 

14 

MR. KLEINER: Objection. Leading. 

THE COURT: I think you're giving him the answer. Do 

5 you know who the victim was? 

16 

17 

18 

19 

20 

21 

22 

THE WITNESS: I'm sorry. I believe that was her 

name. 

Q Lieutenant Ravenda, after you took that photograph, 

how did it get developed from the negative to the print? 

A The photographs were sent to a professional laboratory 

where the negatives are developed and the prints are made. 

Q May I see that photograph. And that professional 

23 laboratory, is that associated in any way with law enforcement? 

24 Is i t & law enforcement agency? 

25 A No. It's a commercial laboratory. 
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1 Q And this particular photograph, S-294, did you in 

2 any did you or any other member of law enforcement ask the 

3 lab to crop this photograph in any way? 

4 A 

5 

6 or 

I did not. 

Q Did anyone from the Bergen County Prosecutor's Office 

any other law enforcement agency, ask you to have this 

7 photograph cropped? 

8 A No. 

13 

9 Q Now, is that something -- is cropping done when prints 

10 are normally developed for any reason? 

11 

12 

13 

14 

15 

16 

A 

to 

Yeah. 

st: nd. 

Q 

MR. KLEINER: Objection. 

THE COURT: He answered the question. I'll allow it 

Now, Lieutenant, I'd like to also show you S-294A. 

MS. PEIFFER: Judge, there are two versions of 

17 S-294A. One may be a defense version. I'm not sure what. 

18 

19 S-294A-l. 

20 

21 

22 

MR. KLEINER: Judge, maybe we should have one marked 

MS. PEIFFER: That's fine. 

THE COURT: That's fine. 

MR. KLEINER: I think the Prosecutor is marking the 

23 one that has the white backing as A-1. 

24 Q First showing you what's been marked S-294A and I'll 

25 also give you 294 again, can you tell us what that is, the 
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1 larger one? 

2 A 

3 

Yes. This is a photographic enlargement of this photograph. 

Q Okay. Can you just show it to the jury. Who did the 

4 enlargement work? 

5 A This enlargement was prepared by one of our civilian staff 

6 in my office. 

7 

8 A 

9 

Q At whose direction? 

At my direction. 

Q Showing you what's been marked S-294A-1, can you tell 

10 us what that is? 

11 A 

12 

It's a similar enlargement of the same photograph. 

Q Okay. Can you show the jury. And who did that 

13 enlargement? 

14 A is was also done by one of our photographic staff in my 

15 office. 

16 Q I'm going to show you what's been marked -- we'll mark 

17 this S-294A-2. These are all enlargements of the same photos, 

18 the ones you just testified to? 

19 A Yes, ma'am. 

20 Q Can you tell us what is S-294A-2? 

21 A This is also a photographic enlargement of the same 

22 photograph. 

23 Q Okay. And do you recall at whose request that was 

24 done? 

25 A I believe this was done at the request of counsel. 
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1 0 Could you show the jury that particular photograph. 

2 Is there anything different in that photograph from the other 

3 enlargements? I'm talking about the sides of the picture. 

4 A If you look at the photograph you can see very clearly the 

5 word "Kodak" and VPSl on this side. This is printed with every 

6 single amount of negatives area visible on the print. 

15 

7 Q All right. And showing you what's been marked S-2948, 

8 can you take a look at that and tell us what that is. 

9 A Yes. This is a photographic enlargement of a specific area 

10 in the photograph of all these other enlargements. 

11 Q Do you recall at whose request that was done? 

12 A I believe this was done at counsel's request. 

13 Q Could you show the jury what you're talking about. 

14 Now, olding that up I'd like to refer you to an item that's in 

15 the -- it would be the left-hand side. You can look at it, the 

16 left-hand side of the photograph, maybe from the top to 

17 three-quarters of the way down. Can you tell us what that is. 

18 A You're referring to the side here? 

19 Q Yes, I am. 

20 A It's a plastic bag. 

21 Q Okay. And what was that plastic bag used for? 

22 A I believe this plastic bag was used by the personnel at the 

23 scene to hold their garbage so the garbage would not contaminat e 

24 the scene. 

25 0 What's the size of that plastic bag approximately? 
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1 A The plastic bag, the approximate size was about two feet 

2 high and about eighteen inches long, an approximation. 

3 0 All right. Lieutenant Ravenda --

4 MS. PEIFFER: Judge, may I approach the witness for 

5 this? 

6 THE COURT: All right. 

7 0 I want to ask you about an area on the side of t he 

8 photograph, about midway down here. 

9 A Yes. 

10 0 I'd like to ask you first of all, can you tell what 

11 that is in relation to the bag? 

12 MR. KLEINER: Objection unless he has personal 

13 knowledge of whether he has recollection as to who put that 

14 there or whether he did or someone else. Otherwise he's giving 

5 expert testimony. 

16 THE COURT: I'll allow it. He's the one who took the 

17 photos. 

18 0 In relation to the bag, can you tell us what this 

19 depicts? 

20 A This plastic bag was placed on the floor and the top is 

21 turned, twisted to the side probably when it was carried. 

22 

23 

MR. KLEINER: Objection. Speculation. 

THE COURT: I have to sustain it. Don't tell us how 

24 you think it got there unles s you obs erved. 

25 0 Have you observed that bag bei ng used at the crime 

16 
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scenes? 

A Yes. 

Q How is it carried? 

MR. KLEINER: Objection to the form of the question. 

5 Is it in this case? 

6 THE COURT: Are you asking the question you first 

7 asked him? You asked him about the bag. He was in the middle 

8 of it. You want him to finish answering that question? 

Q Fine. Lieutenant, if you could explain to the jury 

what that area of the photo depicts. 

A This area here is an item, I don't know what that item is 

which is behind the area where the plastic bag is. 

17 

9 

10 

11 

12 

13 

14 

MR. KLEINER: Objection, unless this witness has a 

persomal recollection of seeing that item at the crime scene and 

15 the condition that it is. He's giving expert testimony. No 

16 report, nothing, Judge. 

17 THE COURT: I'll allow it. 

18 Q Can you just explain that to the jury, how you can 

19 tell that from the photograph. 

20 A If you look at the photograph, the plastic bag has a 

21 certain color to it. It's sort of a translucent beige. If you 

22 see this lighter item here in the background it is surrounded on 

23 the top and on the bottom by a darker color, not consistent with 

24 the same color of the plastic bag which would indicate to me 

25 that it is not the plastic ag is not behind that item. 
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0 So what you're saying is the items that are depicted, 

you can't tell what they are but they are not in the bag? 

A That's correct. 

MS. PEIFFER: I have no further questions, Judge. 

THE COURT: Cross. 

6 CROSS EXAMINATION BY MR. KLEINER: 

7 

8 A 

9 

0 Good morning, Lieutenant. 

Good morning. 

0 Lieutenant , I'm going to show you a photograph if I 

10 can. It's been previously marked D-207A. Lieutenant, do you 

11 recognize this item? 

12 THE COURT: What is the marking? 

13 MR. KLEINER: D- 207A, your Honor, previously 

14 publi he d . 

15 A 

16 

Yes, sir. I do. 

Q Did the Sheriff's Department at my request do a 

18 

17 

18 

19 

20 

21 

22 

23 

photographic development process of a particular area of an item 

around by the plastic bag? 

24 

A Yes, we did. 

Q And is this item a fair and accurate representation of 

what the Sheriff's Department did at the defense counsel's 

request to depict a certain portion of that photograph? 

A Yes, it is. 

Q That's what's in f ront of you now? 

25 A That's correct. 
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1 Q And all of the items that are in front of you now was 

2 done by the Sheriff's Department as far as this development 

3 process except for the smallest shot, is that correct? 

4 A 

5 

I believe so, yes. 

Q Could I have all those items for a second. 

6 Lieutenant, I'm going to show you back the one shot now, 

7 D-207A , There appears to be a white object in that photograph? 

8 A 

9 

Yes. 

Q And there appears to be an object resting on it or 

10 around it? 

11 A 

12 

That's correct. 

Q A beige-like object? 

13 A Yes. 

14 Now, Lieutenant, I think your testimony was in this 

15 particular case that you couldn't identify these items, is that 

16 correct? 

That's correct. 

19 

17 A 

18 Q And, Lieutenant, based upon -- if you need your report 

19 I'll hand it back up to you or I'll hand it up to you but based 

20 upon your report and your recollection of this case, is it fair 

21 to say if evidence is going to be retrieved and placed into the 

22 custody of law enforcement, your job was not to -- did not deal 

23 with the transportation of evidence, is that correct? 

24 A That is correct. 

25 Q As far as outlining where items come from on bags or 
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1 reports from the Prosecutor's Office, you would have nothing to 

2 do with that, is that correct? 

3 A 

4 

I believe t hat's correct. 

Q And is it also fair to say as far as any pictures of 

5 any gloves on any floor o n 9-7-89, based upon your work in this 

6 case your work was on 9-5 and 9-6-89? 

7 A 

8 

That's correct. 

Q Now, Lieutenant, I just want to show you this item 

9 back, S-294A-l. Now, this is a shot, Lieutenant, that was 

10 developed in this particular case without the sides of the 

11 negative, so to speak? 

12 A Yes. 

20 

13 Q Now, this item, the item that's in white and the beige 

14 item t ha t 's resting on it, is that in this photograph or this 

15 blowup that you have in front of you now? 

16 A 

17 

Yes, it is. 

Q Okay. Hand it back please. And that would be over 

18 here, is that correct? 

19 A 

20 

21 A 

22 

Correct. 

Q In this corner? 

Yes. I'm sorry. 

Q I'm sorry. This is now S-294A. Same question, 

23 Lieutenant. As far as the beige item and the white item, is 

24 tha depleted in this blowup? 

25 A No. 
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O And you cannot see the end of the negative in that 

particular blowup, is that right? 

A No, you cannot. 

0 Lieutenant, I was asking you about this area over 

5 here, about whether the white item and the beige item are in 

6 this photograph and you indicated no. Is that correct? 

7 A That is correct. 

21 

8 

9 

10 

O Now, Lieutenant, when the work is done for photography 

in this particular case, do you know how many times the 

negatives in these cases from the crime scene that you worked 

11 on, how many times they were sent out to the lab for work? 

12 A 

13 

No. I do not. 

O You were not involved in that process? 

hey went to the lab one time to my knowledge. 14 A 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

O Do you have any recollection at all as to how defense 

received photographs in this case? 

A Defense would have requested them and been provided them by 

my office. 

O Do you have any recollection of how many copies of 

prints were made by the commercial lab, whether there was one, 

two or more? Do you have any recollection of that? 

A Not exactly. There's more than one copy made. 

O And when the copies are made or when photographs are 

made and it's not unusual to turn these over to the Prosecutor's 

Office upstairs, is that right? 
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1 A It's not unusual, that's correct. 

2 0 And once these photographs are turned over to the 

3 prosecution, as far as the condition that they're in, they're 

4 turned over to the prosecution, then you have no custody over 

5 them at all, is that right? 

6 A The prints, that's correct. 

7 0 Is that right? 

8 A 

9 

That's correct. 

MR. KLEINER : I'm just going to ask if I could 

10 approach the witness, Judge. 

11 

12 0 

THE COURT: Go ahead. 

Lieutenant, you mentioned cropping is done at certain 

13 times or done in the photograph particular process, is that 

14 right? 

15 A Yes, that's correct. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 Now, Lieutenant, I'm just going to ask you, in the 

shot that I showed you before, D-207A, I think you acknowledged 

I used the larger shot but now I have the smaller shot, S-294, 

the white item and the beige item are not in the cropped 

photograph, is that right? 

A That's correct. 

Q Now, on this shot, the item is marked S-294A-2, in 

this shot we have both sides of the negati ve, is that right? 

A That's correct. 

O However, if we look ~t the other side of the 

22 
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1 photograph there appears to be an item in white streaking down 

2 the side of the photograph, is that right? 

3 A Yes, sir. 

4 O And I'm pointing to this item near where the negative 

5 strip is? 

6 A Yes, sir. 

7 

8 

9 

O If I could just ask you, in looking at the cropped 

shot, S-294, the smaller shot, is a portion of this depicted in 

the cropped shot? 

10 A 

11 

Yes. There's a portion of it depicted. 

O So in the cropped shot on the other side, even though 

12 this item is very much close to the negative or the side of the 

13 negative, a portion of this white part is depicted, is that 

14 correct? 

15 A 

16 

It is. 

0 Lieutenant, also in this particular case the very 

17 

18 

19 

20 

21 

22 

23 

24 

25 

corner of this negative there appears to be some sort of silver 

metallic object right by the negative on the other side of the 

plastic bag? 

THE COURT: Opposite side of the plastic bag. 

A Okay. I see it. 

O And that's right next to where the negative comes to 

an end, is that right? 

A Yes. 

Q This is where my finger is I was asking you about, is 

23 
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1 that right? 

2 A Yes. 

3 

4 Q 

MR. KLEINER: One second, your Honor. 

Now, Lieutenant, in this photograph, the photograph 

5 you indicated had been cropped by a commercial lab, that silver 

6 object that's right near or right by where the negative strip 

7 shows on this shot, S-294A-2, in this cropped shot is that 

24 I 

8 silver metallic object visible on the right side, that's on your 

9 side? 

10 A 

11 

12 A 

13 

Yes, it is. 

Q And it's visible right here, below my finger? 

That's correct. 

Q And, Lieutenant, based upon your testimony in this 

14 particul a r case, it had nothing to do with your decision as to 

15 which side of a photograph when it comes up as a print would be 

16 more cropped than another side. You would have nothing to do 

17 with that? 

18 A I would not. 

19 Q Let me ask you some questions just briefly about shots 

20 of the plastic bag. Is it fair to say that in this photograph, 

21 that the central part of the photograph is the knife and the 

22 suitcase? 

23 A 

24 

25 A 

I would say so. 

Q That's where you had centered your camera? 

That is correct. 
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Q And you would have been standing when you took this 

photograph? 

A I would have been. 

Q That would have been a downward view that you would 

have had? 

A I couldn't tell you exactly. Probably. 

Q Because these are on the floor and you would be 

standing, right? 

Yeah, probably would be. g A 

10 Q And you have experience in how to take photographs, is 

11 that right? 

12 A Yes. 

13 Q Now, Lieutenant, the Prosecutor was asking you certain 

14 quest ona about photographs here. I think I'm going to need the 

15 easel for a second, your Honor. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. KLEINER: Burt, if you could bring it around. 

That's good, Burt. Thank you very much. 

Judge, if we have that pointer it might help. 

THE COURT: Yardstick. There it is. Nobody would 

take that . 

Q Now, Lieutenant, I think to help you orient so you 

don't have to come down, I'm just going to show you back up 

S-294A-l. Lieutenant, you identified this item as a plastic 

bag, kind of translucent, brownish would you say? 

25 A Yes. 
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MR. KLEINER: I'm asking if it has a brownish tint to 

THE COURT: He said beige. Beige, echru. Those 

4 colors don't mean much to me. 

5 0 Lieutenant, over where the top of the bag is, there 

6 appears to be some folding that's going on or some creasing, is 

7 that right? 

8 A Yes. 

9 0 And that would not be unusual if items are in the 

26 

10 bottom of the bag and the bag has an opening to it, that the top 

11 part could crease over. That can happen, is that right? 

12 MS. PEIFFER: Objection. He never said the items were 

13 in the bag. He's now trying to --

14 

15 0 

THE COURT: I'll allow it. 

Is that right, Lieutenant, if you put something in a 

16 bag, if you put something in a bag it can crease over, is that 

17 right? 

18 A I'm sorry. I don't understand the question. 

19 0 Sure. It's clear that there are items in this bag or 

20 an item in this bag, is that correct? 

21 A Yes. 

22 0 A whitish item with appears to be red staining? 

23 A Yes. 

24 0 Now, Lieutenant, you have something in the ba g and it 

25 appears here towards the bottom of the bag and then you have the 
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1 opening of a partial side of this bag, is that right? 

2 A I don't see any part of this bag open, sir. 

3 Q Is the entire bag photographed here? 

4 A No. 

5 Q This is just a portion of this bag, is that correct? 

6 A That's correct. 

7 Q And this bag, you don't really know how much o f this 

8 bag goes on where this photograph is not to scale, is that right? 

9 A It's not life s i ze. No, it's not. 

10 Q But it's your testimony, though, there is a portion of 

11 this bag that's outside the parameters of the photograph, is 

12 that right? 

13 A Yes, that's correct. 

14 And it was not your intent when you were taking this 

15 photograph to photograph this bag. It was your intent to take a 

16 shot of the knife, is that right? 

17 A 

18 

That's correct. 

Q And this just happened to appear within this 

19 photograph within the scan of the lens itself, is that right? 

20 A That's correct. 

21 Q Now, Lie utenant, it's clear, and I think we may have 

22 to pull it back a little bit for you, it's clear that this white 

23 object is resting behind the beige object that's on i t, is that 

24 riqht? 

25 A I'm sorry? 
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1 Q There's a beige object and a white object. I'm just 

2 going to ask if you could identify. 

3 A 

4 

I think I see what you mean, yes. 

Q It appears that the white object is behind the beige 

5 object, is that correct? 

6 A Yes. 
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7 Q And so the beige object appears to be at least in some 

8 sort of contact or in close proximity to the white object, is 

9 that correct? 

10 A Perhaps. 

11 Q Well, in the white object itself the beige area is 

12 depicted. You can see it within the white, is that correct? 

13 A Yes. 

14 Now, if this object, the white object, was in front of 

15 the beige object you wouldn't see the beige, is that correct? 

16 A Say that again. 

17 Q Sure. If the white object was in front of the beige 

18 object you wouldn't see the beige object, is that correct? 

19 A 

20 

That's correct. 

Q Let me ask you this. If the white object, if I could 

21 just have that shot back for a moment, if the white object where 

22 my finger is, is in the plastic bag, then the beige item is in 

23 the plastic bag, wouldn't you say that that would be t rue? 

24 MS. PEIFFER; Objection. He already testif i ed they're 

2 5 not in the bag. 
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Say that one more time. 

2 0 Sure, Lieutenant . If the white object is in the 

3 bag 

4 A So you're creating a hypothetical circumstance here? 

O I'm asking you t his question. If the white object 

were in the bag then the beige object would be in the bag also 

because of its location? 

A If one were true the other would be true. 

0 All right. Now, Lieutenant, where I was asking you 

10 about the white object, okay, there's a corner of this plastic 

11 bag right here, right where my finger is, is that right? 

12 Appears to be the bag is jutting out a little bit. 

13 A It could be that. 

14 0 And I'm referring to this area where my finger is, 

15 right here. 

16 A It could be that. 
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17 O Now, Lieutenant, you have the photograph in front of 

18 you, and I'm asking you, Lieutenant, if this bag is protruding 

19 right here in this corner that I asked you to identify and it's 

20 protruding from inside the bag, and if you just take your finger 

21 and run it right a cross where the white object is, this is the 

22 white object in the bag, isn't that right, Lieutenant? 

23 A I do not believe the white object is in the bag. 

24 

25 A 

Q This is protruding from the bag, isn't it? 

It's possible but I don't know what to say to you. I don't 
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1 believe the white object is in the bag. 

2 Q Lieutenant, also we can go back to the larger shot. 

3 This area right here, you can see blue jeans, right? 

4 A Yes. I see them. 

5 Q Where my finger is. There's nothing in this 
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6 photograph that obstructs the view clearly of the blue jeans, is 

7 that right? 

8 A You can see blue jeans. 

9 Q There's no plastic bag in front of it. You can see 

10 what it is, right? 

11 A Yes. 

12 

13 A 

14 

Q The thesaurus, same thing as the blue jeans, right? 

I see it, yes. 

However here, up here, Lieutenant, this area there is 

15 the plastic, is that correct? 

16 A 

17 

That's correct. 

Q Now, can you make out what's behind the plastic, up 

18 where my finger is? 

19 A 

20 

I cannot. 

Q Can you even see any darkness to that bag, what's 

21 behind it as far as there's a little bit of an area of darknes s 

22 behind it? 

23 A 

24 

Yes. I can. 

Q And there appears to be a plastic bag behind this with 

25 a dark object? 
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l A That ' s correct. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q However, in this area right here, Lieutenant, where my 

finger is, below where this area is here, if you want to look 

up, see where I am, below this area right here in this area, 

this area where my finger is, is part of that plastic, 

Lieutenant, where my finger is, above the white object and the 

beige object? 

A Is that part of the plastic bag? 

Q Yes. 

A It is part of the plastic bag. 

Q Okay. So where I'm pointing now -- I think you need 

to look up -- where my finger is, right here, depicting this 

area of the plast ic, that 's a part of the plastic bag, 

Lieut nant? 

MS. PEIFFER: Excuse me. Could I see where counsel is 

pointing. Thank you. 

A Yes, it is. 

Q So in order for the beige object and the white object 

t o not be in the plastic bag, this specific area right here, the 

white object and the beige object, and I'll switch to S-2948, 

this white object and this beige object, according to you, are 

not -- you believe they are not in the plastic bag, right? 

23 A 

24 

That's correct. 

Q There's plastic directly above it, is that c orrect? 

25 A That's correct. 
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1 Q Now, also, Lieutenant, is there a stopping of the 

2 plastic, a space between where the white object and the plastic 

3 show a clear space so you can see what's behind, between the 
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4 white object and the plastic? Is there a clear delineation of a 

5 stopping point? 

6 A Yes, there is. 

7 Q And there's a black area here, or appears to be some 

8 sort of blackish line? 

9 A 

10 

That's correct. 

Q Lieutenant, do you have a recollection in this 

11 particular case of pants from the crime scene at 108 Gamewell 

12 Street? 

13 A Excuse me? 

14 Q Do you have any recollection of physical evidence in 

15 the crime scene, that being a pair of pants found in the crime 

16 scene, a blackish pair of pants? 

17 A 

18 

No, I don't. 

Q There was a lot of evidence, is that correct? 

19 A There was a lot of clothing in the house, yes. 

20 

21 

22 

23 

24 

25 

Q And you're familiar if there's dress pants or 

something like that, you know what the inseam of pants look 

like, is that right? 

A I suppose so. 

Q And that picture right here where there's appearance 

of a black object above the white --
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1 A Yes. 

2 Q You think that might be the inseam of a pair of pants, 

3 Lieutenant? 

4 A 

5 

I have no idea what it is. 

Q Maybe the fabric leading to the white cloth of the 

6 inseam of a pair of pants? 

7 A 

8 

I have no idea what that is, sir. 

Q Lieutenant, let me ask you this area. Where the bag 

9 is up top and there appears to be a folding or appears to be 

10 some creasing up here? 

11 A 

12 

Yes, sir. 

Q If the bag is basically two-ply itself because it's 

13 folding over, it would be more difficult, wouldn't you say, to 

14 see what's behind i t because you'd be going through two 

15 different strips of plastic or two different plies? 

16 A 

17 

18 over 

19 p ick 

20 that 

21 A 

22 

I suppose so. 

Q But if the bag is in single ply form and not folding 

and it's in it's single ply form, it would be easier to 

up something that's behind it rather than being two-ply, 

right? 

I would say so. 

Q And in order for this item or these two items, the 

23 white object and the beige object, to not be in this plastic 

24 bag, this bag would have to be in a position that it was 

is 

25 entirely creased over, that being the top of the bag would have 
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1 to come up to a point and crease over. You couldn't have any 

2 single ply. You'd have to have it both ways going around in 

3 order for this object, the white object and the beige object to 

4 not be in plastic, is that correct? 

5 A 

6 

Yes, sir. 

Q Because if there's one ply, single ply here above the 

7 white object, it's in the bag, right? 

I'm sorry? 
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8 A 

9 Q In order for it not to be in the bag, in order for the 

10 white object and the beige object to not be in the bag, 

11 everything that's above the white object and the beige object 

12 have to contain both sides of the bag, can't be single ply, is 

13 that correct? 

14 A 

15 

All right. Y &. 

Q Because if it's single ply then we're looking into the 

16 bag, that's the back of the bag, is that correct? 

17 A 

18 

That's correct. 

Q And clearly as you've identified here, what's above 

19 t he white object is plastic, is that correct? 

20 A It looks like plastic to me, yes. 

21 

22 

23 

24 

25 

Q It looks like single ply, doesn't it, Lieutenant, 

because you can see the images behind it? 

A That would depend upon the density of the plastic. I'm not 

really familiar with that. 

Q We can see the object resting on the bottom of the 



1 bag 

2 A 

3 
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You can see into the bag, yes. 

Q That's single ply that we're looking through at the 

4 bottom of the bag, right? 

5 A Yes. 

6 0 And clearly you can't make out what it is above the 

7 white object and the beige object but you can clearly make out 

8 that there's something behind this area where my finger is, is 

9 that correct? 

10 A 

11 

12 A 

13 

You're talking about the area which has the plastic in it? 

0 Yes. 

There appears to be something behind it. 

0 And also, Lieutenant, in order for the beige and the 

14 white object not t o be in the bag this bag would have to be 

15 basically -- would have to come around like this, right? 
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16 Because you can't have single ply be behind the white object and 

17 the beige object, right? 

18 A Yes. 

19 0 So what we have to be seeing in this picture in order 

20 for the white object and the beige object not to be in the bag, 

21 we have to have this item going fully around and where my thumb 

22 is, this would have to be the opening to the bag which would 

23 depict something that was behind it, is that correct? 

24 A 

25 

I really can't see your thumb, sir. Yes. That's correct. 

0 And, Lieutenant, what's ever in this bag, you did not 
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1 take personal custody of and you were not in the chain of 

2 custody of anything that's in this bag, is that right? 

3 A That's correct. 

4 0 And you cannot account for what happened to this bag, 

5 that was not your responsibility in the end, is that correct? 

6 A That's correct. 

O I just have one last question. If I could just 7 

8 

9 

approach, Judge. 

Lieutenant, in looking at the white object behind the 

10 

11 

12 

beige object, can you tell us, Lieutenant, whether or not you 

see evidence of some appears to be reddish staining where the 

beige object ends, where the white object is? 

13 A 

14 

I would say so, yes. 

O And are you familiar with patterned products making 

15 contact stains like that? 

16 MS. PEIFFER: Objection. There's no foundation for 

17 this. 

18 

19 

20 0 

THE COURT: I'll sustain the objection. 

MR. KLEINER: All right, Judge. 

Lieutenant, one last area. This item here, there's a 

21 brown bag appears to be a Prosecutor's Office bag? 

22 A 

23 

24 A 

25 

A paper bag? 

O Yes. 

Yes. 

Q There appears to be a yellowish, manila type envelope 

36 
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1 

2 

3 

above the brown bag? 

A I'd have to look closer. 

4 A 

5 

Q Oh, sure. Where my finger is, up here? 

Yeah. Possible. 

Q Now, you're not saying this brown object is on the 

6 floor, are you? 

7 A 

8 

No, sir. 

Q And you can see that it's elevated above the ground, 

9 is that right? 

10 A At least the part that you can see. 

Q The part you can see is elevated above the ground? 

A Yes. 
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11 

12 

13 

14 

15 

16 

17 

18 

Q And in looking at this object, the white object and 

the beige object, just as the object that you just identified 

which is not in the shot but above, is elevated, it doesn't 

appear in this photograph or doesn't appear in this photograph, 

the white object and beige object are similarly elevated because 

they are above the ground? 

19 That's a matter of perspective, sir. I can't answer that. 

20 MR. KLEINER: Thank you, Lieutenant. 

21 REDIRECT EXAMINATION BY MS. PEIFFER: 

22 Q I just have a few questions on redirect. You said 

23 these plastic bags were what size, Officer, that were used at 

24 crime scenes for disposal of garbage? 

25 A About two feet high by about eighteen l nche• wide. 



1 
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3 

0 
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Two feet high? 

Approximately, yes. 

Q These brown, crime scene investigation bags that are 

4 used at crime scenes, how big are they? 

5 A 

6 

Probably about eighteen to twenty inches high. 

Q Okay. So, in other words, in order for this to be 

7 open as Mr. Kleiner said, this would have to be two feet high, 

8 correct? 

9 MR. KLEINER: Objection to the form of the question, 

10 Judge. That wasn't my question. 

11 THE COURT: I'll allow the question. 

12 A I'm sorry, say it again, please. 
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13 Q Okay. Mr. Kleiner was asking you if this was actually 

14 the bag opened up. Yo said the bag -- the beige plastic bag, 

15 they're two feet high? 

16 A 

17 

About that, yes. 

0 Does this appear to be two feet high? 

18 MR. KLEINER: Objection. The photograph is not to 

19 cale, your Honor. 

20 

21 

22 

23 

24 

25 

THE COURT: I understand. 

0 You said there's an item in this photograph, this 

brown paper bag, that you know the size of, is that correct? 

A Yes. 

0 Okay. Which is taller here? 

MR. KLEINER: Objection. The bag is folded over, your 
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1 Honor. There's no way this witness can give that testimony. 

2 THE COURT: I'll allow it. The witness can answer it 

3 if he can. 

4 A It appears to me that the plastic bag is taller than the 

5 paper bag. 

6 Q Okay. How about the area from where below that light 

7 item, Mr. Kleiner was pointing to a light item in approximately 

8 this area, and then there's an area of darkness underneath it, 

9 ls that correct? 

10 A 

11 

That is correct. 

Q Can you take a look at that. So the area below the 

12 light item and then the area of darkness, this area here I'm 

13 referr i ng to. Okay. How ls that in height in relation to the 

14 brown paper bag nex t t o it? 
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15 MR. KLEINER: Objection to the form of the question, 

16 your Honor. Because this question ls in a different location. 

17 Now going to ask for expert testimony on geometric angles not to 

18 scale. 

19 THE COURT: I'm going to allow it. It ls to scale. 

20 A You are referring to the speclf lc area in the plastic bag 

21 that you 

22 

23 

24 question. 

25 

MS. PEIFFER: Judge, if I could approach the witness. 

MR. KLEINER: I think the witness was answer ing the 

THE COURT: He raised a question a s to location. 
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MR. KLEINER: I think he said he was referring to an 

area that was in the plastic bag, your Honor. 
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THE COURT: The question was are you referring was the 

his question. 

Q Lieutenant, what I'm asking you about here is, you 

testified that this area in here that Mr. Kleiner was referring 

to, is not an area in the bag, is that correct? 

A That's correct. 

Q And you said one of the reasons was because you could 

see the background dark area here? 

11 A That's correct. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q From the background dark area I'm asking you here, 

from the background dark area to the bottom -- bottom of the 

plastic bag, how do that appear height relation to the paper 

bag? 

A I would say that probably it would be somewhere similar to 

the first folds in the bottom of the bag. 

Q Which would be how many inches high? 

Maybe four or five inches. 

0 And how tall are the beige plastic bags again? 

21 A About twenty- four inches. 

22 Q Now, you are saying - - Mr. Kleiner asked you about the 

23 angle that this photograph was taken from. Where was thi s photo 

24 actually taken from? Where were you standing when you took this 

25 photograph? 
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1 A I believe I was standing in the doorway. 

2 0 In the doorway to the bedroom? 

3 A To t he bedroom. 

4 0 And what was your purpose in taking this photograph? 

5 A To photograph the suitcase with the knife in it. 

6 0 Okay. And you're referring to this suitcase with the knife 

7 in here? 

8 A 

9 

That's correct. 

0 Now, Mr. Kleiner also asked you if once the prints 

10 were made up by the commercial photographer and the prints went 

11 to the Bergen County Prosecutor's Office, if you had custody and 

12 control over the prints and you said no? 

13 A 

14 

That's correct. 

0 Once the pri nts went to the defense after they were 

15 made by the commercial printing place 

16 MR. KLEINER: Objection. Those prints came from the 

17 Prosecutor's Office not from the commercial lab. 

18 

19 0 

THE COURT: I'll allow the question. 

Didn't you say the defense made arrangements with your 

20 agency to get the prints? 

21 A 

22 

That's correct. 

0 

23 defense 

24 

25 

Okay. Once the prints went from your agency to the 

MR. KLE I NER: Objection, that's not the case. 

THE COURT: He prepared them at your request through 



Ravenda - redirect - Peiffer 

1 the Prosecutor's Office. 

2 MR. KLEINER: Through the Prosecutor's Office, that's 

3 right, your Honor. 

4 Q How did the prints get to the defense? 
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5 A I would have to check the records, of course, but I believe 

6 they would have been signed out to the defense. 

7 THE COURT: You mean by your office? 

8 THE WITNESS: Yes. If that's not the case it would be 

9 an exception. 

10 Q So to the best of your recollection, the defense set 

11 of prints went from the Sheriff's Department to the defense? 

12 A Yes. 

13 Q And once those prints went to the defense did you have 

14 any custody and co tro l over the prints? 

15 A No. 

16 Q What did the Bergen County Sheriff's Department 

17 maintain custody and control of? 

18 A 

19 

The negatives. 

Q And outside of those negatives going to a commercial 

20 printer and to an expert for the defense, was any other work 

21 done on those negatives that you know of outside of the Bergen 

22 County Sheriff's Department? 

23 A 

24 

25 

Not to my knowledge. 

MS. PEI FFER: I just have a few more questions. 

Judge, again I need to approach t he witness for this. 
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0 Mr. Kleiner showed you what had been marked D-207A, 

correct? 

A Y s. 

Q And that was something that you made up for the 

defense? 

A Yes. 

Q Okay. And is the dark background that you're 

referring to in the larger photo, also depicted in this smaller 

photo? 

A It is. 

Q And could you show the jury where? 

12 A This area here and this area here. 
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13 Q You're referring to an area above and below that light 

14 item? 

15 A Yes. 

16 Q All right. And below the beige plastic bag if you 

17 

18 

look at S-294A-2, what color is below the plastic bag? 

A There's some sort of an item there of a very dark color, 

19 ossibly black. 

20 Q Okay. And what color is above -- you have to look at 

21 this, S-294A-2, above the beige plastic bag, what color is the 

22 item above it? 

23 A It's a very dark color. 

2 4 O Okay. Ther e's a dark color below it and a dark color 

25 above it . What color is the background of t hat area that you 
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1 say is not in the bag? 

2 A It's a dark color. 

3 Q All right. And Mr. Kleiner was asking you about an 

4 area on the top of the beige plastic bag. Does this area also 

5111 
appear to be double? 

6 A Well 

7 MR. KLEINER: Objection to the form of the question. 

8 THE COURT: I'll allow it. 

9 A The top of the bag appears to be folded over. 

10 Q Okay. Do you see any edge of the bag here? 

11 A Edge? 

12 Q Any open edge? 

13 A No, I do not. 

14 Q And just f or the jury, the dark areas that you were 

15 referring to were above the bag, below the bag and in this 

16 background area here? 

17 A Yes. 

18 Q And you said you did testify there was something in 

19 a n area of the bag and you pointed to an area down on the bottom 

20 of the bag? 

21 A That's correct. 

22 0 Okay. And then I believe Mr. Kleiner did the 

23 demonstration, how the bag becomes twisted and you can' t 

24 actually see the end of the bag as it comes out of the 

25 photograph, is that correct? 
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1 A That's correct. 

2 

3 

Q Is there any question in your mind that this little 

area in here is not in the bag? 

4 A There's no question in my mind. 

MS. PEIFFER: No further questions. 

RECROSS EXAMINATION BY MR. KLEINER: 

Q Lieutenant, I'm just going to show you up this 

photograph again, S-207A. Below the white, the Prosecutor was 

asking about a blackish type color, is that correct? 

Dark color, yes. 

45 

10 A 

11 Q Can you tell in looking at that photograph whether the 

12 dark color is a part of and connected to the white? 

No, I can't. 13 A 

14 MR. KLEIH R1 S-138 marked as State Police 111. Black 

15 pants, wooded area. 

16 MS. PEIFFER: Judge, I would object. That's outside 

17 the scope. 

18 MR. KLEINER: Clarification, a question on this 

19 s sue. Asked him about a black object. 

20 MS. PEIFFER: Judge, he said it was a dark object and 

21 he doesn't know what it is. 

22 Q You've got a black object above the white object. You 

23 have the black below the white, is that right? 

24 THE COURT: Ask the witness the question not the jury. 

25 MR. KLEINER: I'm sorry, Judge. 
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1 Q D-207. Got the white object, right, Lieutenant? 

2 A Yes. 

3 Q You've got a very fine line of darkness above it? 

4 A Yes. 

5 Q We have darkness below the white object, right? 

6 A Yes. 

7 Q S-131, reportedly from the wooded area, from the 

8 inseam. S-138 State Police 111 from the wooded area. We have 

9 dark here, right, Lieutenant? 

10 A Yes. 

11 Q 

12 A Yes. 

13 Q 

14 A Yes. 

15 

16 A 

17 

18 

19 

Q 

Okay. 

Q 

Of the inseam, right? 

We have white on the inseam, is that right? 

Material folds back a little bit here, right? 

Line inseams do. 

MS. PEIFFER: I would object. 

THE COURT: Ladies and gentlemen if he denies there's 

20 not any testimony. 

21 Q Lieutenant, below the waist band we have black, is 

22 that correct? 

23 A Yes. 

24 Q You had just identified a few minutes ago, I just 
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25 asked you about a very small black area above the white, is that 
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correct? 

A That's correct. 

Q And then a white, ls that correct? 

4 A That's correct. 

5 

6 

Q Then we have darkness, very small amount of darkness 

depleted but we can see it, ls that correct? 

7 A 

8 

That's correct. 

Q According to your testimony, Lieutenant, I think you 

9 

10 

11 

12 

13 

indicated to us you couldn't tell us whether this white object 

is swinging all the way around to this area where the bag is 

protruding, ls that correct? 

A That's correct. 

Q The prosecution asked you some questions about the 

14 size of the area of t he plastic bag versus the brown bag. Do 

15 you recall that? 

16 A Yes. 
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17 Q You testified, as I recall, that you had nothing to do 

18 

19 

with placing this item in the plastic bag, is that correct? 

20 

21 A 

22 bag? 

23 

24 A 

25 

Which item is that, sir? 

Q The bottom item. 

I can't see. The light colored item that's inside the 

Q Yes. You had nothing to do with that? 

I don't believe so, no. 

Q S-131, State Police number 104, the shirt, according 
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1 to the bag, bloodstained, dumpster? 

2 MS. PEIFFER: Objection. Outside the scope. 

3 THE COURT: I'm sustaining it. Nothing was gone 

4 through on that. 

5 MR. KLEINER: I'm asking just one question. 

Q 

MS. PEIFFER: Objection. Outside the scope. 

THE COURT: One question. 

Take this. 

MS. PEIFFER: He's putting a piece of evidence into a 

10 garbage bag. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Eight inches is plenty, right, Lieutenant? 

MS. PEIFFER: Judge, I object. 

THE COURT: What's the question? 

MR. KLEI R: The Prosecutor said this length right 

here or this height, about eight inches if you go by the brown 

bag, the bottom of the bag to the brown bag? 

A I don't believe that was the figure. I don't remember 

exactly. I thought I said four or five inches. 

THE COURT: Ladies and gentlemen, two plastic bags, 

one being black, one being clear. No evidence at all that's 

related to the bag that was at the scene. 

MR . KLEINER: Thank you. 

REDIRECT EXAMINATION BY MS. PEIFFER: 

Q I have a few questions. Lieutenant Ravenda, the 

inside of my jacket is black, right? 
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Yes. 

Q My shirt is white, right? 

Yes , it is. 

Q If I put my shirt over my jacket you see black above 

and black below it? 

Yes, you do. 

Q Is that depicted in this photograph? 

Is your shirt and your jacket? No, it is not. 

Q Okay. Now, Mr. Kleiner also did a demonstration with 

10 this clear plastic bag which, Judge, we're now going to mark in 

11 evidence. We're going to ask to have it marked. 

12 

13 

MR. KLEINER: Fine with me. 

THE COURT: No one can identify what it is. I'm not 

14 going to mark it i m e idence. 

15 Q What is this? 

A plastic bag. 
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16 A 

17 Q The way Mr. Kleiner was showing you that bag there was 

18 a white item inside of it, is that correct? 

19 Yes. 

20 Q In this photograph, S-294, this white item that's in 

21 the bot tom you said you don't know - - you can't tell what it is, 

22 is that correct? 

23 A 

24 

That's correct. 

Q All right. From this photograph can you see both the 

25 front of t he bag and the back of the bag? 
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1 A No. 

2 Q Okay. Looking -- if I may approach the witness. By 

3 the wa , I don't know if you testified on this but what types of 

4 items were used -- was this bag used to collect? 

5 A 

6 

7 A 

8 

9 to 

10 A 

11 

12 A 

Basically garbage. 

Q What types of things? 

Latex gloves, paper towels. 

Q Now, this white item with the red area, there appears 

be what, can you see the bag over it? 

Yes, you can. 

Q And can you see any other thickness of the bag? 

Well, you can see parts of the bag folded up on itself 

13 ins i de the bag. 

14 Q In that a re ? 

15 A Yes . 

16 Q Okay. So what you're saying is Mr. -- in Mr. 

17 Kleiner's demonstration was the bag that he put an item in and 

18 held at the top, what you're saying represents in this 

19 articular photograph -- I know it's going to be difficult to do 

20 this but -- Lieutenant, you can see this? 

21 A Yes. 

22 Q In Mr. Kleiner's demonstration he had a white object 

23 or white shirt in this bag, is that correct? 

24 A 

25 

That's correct . 

Q And he was holding it like this. And you said you 
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1 can't see the top of this bag off the photograph, is that it? 

2 A 

3 

4 A 

5 

6 A 

7 

Yes, that's correct. 

0 Is this the configuration of the bag as you see it? 

Ess entially, yes. 

0 So what's in this area is not in the bag? 

That is what I believe, yes. 

MS. PEIFFER: I have no further questions. Judge, I 

8 would want to have this marked though, S-138A. 

THE COURT: Any objection? 

MR. KLEINER: No objection. 
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9 

10 

11 THE COURT: Ladies and gentlemen, it will be marked in 

12 evidence. Not that it relates to the case. No one said it's 

13 the same size bag as the other one. You can use it for your 

14 demonstration purpos s if you find it worth while. 

15 MR. KLEINER: No further questions, Judge. 

16 THE COURT: You can step down. The State rests? 

17 MR. SANTULLI: At this time the State rests. 

18 THE COURT: Defense rests? 

19 MR. KLEINER: First I'd like to take up a matter with 

20 the Court. Not as to this witness. As to surrebuttal. 

21 THE COURT: Give you a chance to step up. A rare 

22 pleasure. 

23 (Side bar off the record.) 

24 THE COURT; Ladies and gentlemen of the jury, all the 

25 testimony is done. We're going to have sUJDlftation but we have to 
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1 take care of some legal matters. It will be about a half hour. 

2 If you want to get a cup of coffee. Then we'll start the 

3 summations. 
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4 (The following takes place outside the presence of the 

5 jury.) 

6 THE COURT: Mr. Kleiner, you had an application. 

7 MR. KLEINER: Judge, it's my application at this time 

8 what generally was not supposed to occur basically did occur, 

9 that the witness without testifying to an independent 

10 recollection basically gave an opinion, an opinion that we know 

11 in a 104 hearing on other issues from Mr. Morgan, Mr. Morgan in 

12 a 104 hearing outside the presence of the jury was asked 

13 particular questions about what's in the plastic bag, what's not 

14 in the plastic bag. 

15 He has just as good familiarity with the items in the 

16 plastic bag as Lieutenant Ravenda does and Lieutenant Ravenda 

17 wants to use photos to identify something he says is not in the 

18 baq. Mr. Morgan should be able to use the scans that we have in 

19 evidence to clearly indicate what's in the bag. 

20 You have a divergence between two people, a conflict 

21 between two people. I take Lieutenant Ravenda as an expert on 

22 this issue because he's not giving factual testimony. He's 

23 giving opinion testimony which becomes expert testimony. 

24 Otherwise why call him? 

25 Mr. Morgan is an expert. He should be permitted the 
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1 opportunity to state his opinion. They opened the door on 

2 rebuttal. That's what surrebuttal is all about. 

3 THE COURT: I'm going to deny your request. Mr. 

4 Ravenda testified that he took these photographs just like I 

5 take a photograph. Everyday of the week we do it. You take a 

6 picture. You say this is so and so, this is their house, this 

7 is that. Describe the photograph you took is. You don't have 

8 to be an expert to tell what the photograph is you took of. He 

9 took the photograph. He's telling the jury to the extent he's 

10 able to what it shows or doesn't show. To my mind he's not an 

11 expert when he's explaining a photograph he took and he was at 

12 the scene. 

13 Because again we don't require any expert opinion for 

14 people interpreting photographs that they take throughout their 

15 entire life to explain what it is. Sometimes it doesn't come 

16 out clearly. It doesn't show properly. So, therefore, to my 

17 mind he is a fact witness as to what he photographed and what 

18 the photographs that he took displace or does not display. So 

19 your request is denied. 

20 MR. KLEINER: Judge, as to my ability to get the 

21 boards behind the jury room 
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22 THE COURT: We'll take care of that. One other thing 

23 I have to take care of with your client though. As you know he 

24 has not testified. I assume you and your client discussed that. 

25 MR. KLEINER: Yes, we have. 
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1 THE COURT: Mr. Pompey, you have made the decision not 

2 to testify? 

3 MR. POMPEY: That's correct. 

4 THE COURT: That was after consultation with your 

5 attorney? 

6 MR. POMPEY: Yes, I have. 

7 THE COURT: Now, you're entitled to a charge which 

8 would be as follows to the jury. Defendant in this case, Josh 

9 Pompey, chose not to be a witness. It is the constitutional 

10 right of a defendant to remain silent. That should not in any 

11 way be held against him. I charge you that you are not to 

12 consider for any purpose or in any manner in arriving at your 

13 verdict the fact that the defendant did not testify nor should 

14 that fact enter into your deliberations or discussions in any 

15 manner or at any time. 

16 Defendant is entitled to have the jury consider all 

17 the evidence. He is entitled to the presumption of innocence, 

18 even if he does not testify as a witness. 

19 Your attorney has advised me he does not want that 

20 charge given to the jury. Do you agree with that? 

21 MR. POMPEY: Yes, your Honor. 

22 THE COURT: I'll have you sign the form indicating you 

23 don't want that charge given to the jury. 

24 Mr. Kleiner, I'll have you sign it certifying you 

25 advised your client of his right not to testify, his right to 
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1 have the Court so inform the jury. 

2 MR. KLEINER: Judge, just for the record if anyone 

3 ever looks at this record again, I consider this charge to be 

4 prejudicial to the defendant, highlights to the jury his right 

5 to testify, highlights the ideas of the right to remain silent. 

6 As far as the defense is concerned, your Honor, they 
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7 have been given extensive instructions prior to trial. They get 

8 instructions after the trial. The burden is on the State. I 

9 think your instructions will take care of this issue much better 

10 than a charge that highlights the issue. 

11 THE COURT: That's why we don't give it unless your 

12 client makes the election or the defendant in every case makes 

13 the election whether they want that charge or not. 

14 Any other i s sues before we start the summations? 

15 

16 

17 

MR. KLEINER: I don't think so, Judge. 

THE COURT: Mr. Santulli, Miss Peiffer? 

MR. SANTULLI: No, Judge. Judge, we do have another 

18 one of these. I think Mr. Kleiner has access to it. We brought 

19 up another easel. 

20 MR. KLEINER: I took it over this morning with the 

21 Sheriff's officer. 

22 THE COURT: Okay. 

23 MR. KLEINER: From Judge Gaeta's courtroom. 

24 THE COURT: Let Mr. Pompey take his break then at thi• 

25 point. 
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(Short recess taken.) 

2 (At the conclusion of the recess the following is 

3 heard u tside the presence of the jury.) 

4 MR. KLEINER: My one problem, if the Court would 
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5 indulge me, it would take a lot longer for me to go into the box 

6 to retrieve items than if I can pull them out now and do them 

7 and have them up top on top of the box. 

8 THE COURT: I have no problem with that. I thought 

9 that's what you were doing. 

10 MR. KLEINER: That's what I've been doing. It's 

11 hard. I do need a couple more minutes. Otherwise I'm going to 

12 be doing it in front of the jury. 

13 THE COURT: All right. Let's get it done. 

14 MR. KLE rNER; Thank you, Judge. 

15 Judge, there's one more thing. Judge, in handling 

16 some of the boards the State has Investigator Rodriguez. I may 

17 ask for some assistance. 

18 I may ask for some assistance from Mr. Morgan for 

19 holding up cer tain things. 

20 THE COURT: Any objection? 

21 MR. SANTULLI: Ho. 

22 THE COURT: Okay. Mr. Kleiner, do you have a time 

23 schedule for us? I'm talking about lunch, assuming we 'l l be 

24 done by then. 

25 MR. KLEINER: That would be nice, wouldn't it? I 
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1 might actually have an appetite. 

2 If I'm not done by 12:30 you' 11 break for lunch? 

3 THE COURT: Or else you want to set some time? 

4 MR. KLEINER: If I get to a point maybe at a quarter 

5 after, twenty after, one way or the other I can look up to the 

6 Court and say maybe this is an appropriate time. 

7 The only thing is there's a limited amount of gloves 

8 up here. I don't know whether the State brought any gloves up 

9 today. 

10 MS. PEIFFER: We do have gloves but after we threw 

11 evidence in the garbage I don't know why it matters anymore. 

12 can pull them out by his hands. We just threw evidence in a 

13 garba ge bag. We emptied garbage out and threw evidence in 

14 garbage. If we're so concerned about contaminating evidence I 

15 don't see why we need gloves. 

16 MR. KLEINER: I'm not going to touch the evidence 
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He 

17 without gloves. There's only three pair. If they have them I 

18 think I can see where they are, Judge, the plastic bag that went 

19 nto evidence, I think that's contained now in the bag that 

20 contains the shirt. 

21 THE COURT: It should not be. 

22 MR . KLEINER: I don't know where that bag is. 

23 THE COURT: Where did that bag go? 

24 MS. PEI FFER: It's in the bag that Mr. Kleiner put the 

25 shirt in . 
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1 MS. PEIFFER: We would ask for an instruction to this 

2 jury these are summations and what both attorneys say during 

3 summations is not evidence. 

4 MR. SANTULLI: Also Mr. Kleiner made certain comments 

5 during his opening about the IQ of the defendant. There's been 

6 no testimony about that. 

7 MR. KLEINER: I'm not going to mention it, Judge. 

8 THE COURT: Okay. That's taken care of. Let's get 
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9 the jury. I believe one of the jur ors had to go somewhere 4:15, 

10 a doctor's appointment today. One of the jurors, I believe it 

11 was a she, had to go to a doctor's appointment 4:15. 

12 (The following is heard in the presence of the jury.) 

13 THE COURT: Ladies and gentlemen, we're going to start 

14 the summations. I t ' s t he argument of counsel. As I told you 

15 when the trial started attorneys don't testify in cases. 

16 Testimony and evidence only comes from witnesses on the witness 

17 stand and exhibits marked in for the purposes of evidence to 

18 prove a point of contention in the case. 

19 With that they're going to argue to you why they 

20 believe you should make findings based upon the evidence as they 

21 see it . You're bound by what you understand the evidence to be 

22 not what the attorneys say it would be. I'll give you the same 

23 thing when the prosecution starts also. 

24 Mr. Kle iner ready t o proceed? I' m sorry . I bel ieve 

25 someone had to leave today 4:15 or somethi ng to go somewhere . 
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JUROR: 4:30 . 

THE COURT: You can stay to 4:30? 

JUROR: Uh-huh. 

THE COURT: I just wanted to check that out before we 

6 Okay Mr. Kleiner. 

7 

8 

MR. KLEINER: Thank you, your Honor, the State. 

Maybe you've seen enough. I'm sorry that you have to 

9 see this. For months and months and months, over and over and 

10 over again, everyday, inconsistencies in testimony, prior sworn 

11 statements under oath. Differences in testimony over and over 

12 and over again. Nighttime shots, daytime shots, wooded area, 
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13 things like that that you've seen. Your eyes don't lie. People 

14 lie but your eyes won ' t lie. They won't lie in the jury room. 

15 They didn't lie before you became jurors in this case. Your 

16 eyes get tired. Sometimes you just want to clean yourself off 

17 after you hear some things. You just want to clean it off. 

18 Sickening testimony in this case what happened to the 

19 e vidence in this case. You just want to get it off of you, get 

20 it off of you. That's why I'm saying I'm sorry because you have 

21 been through a tremendous ordeal. 

22 There is so much good out there but in any profession, 

23 lawyers, doctors, technicians, nurses, construction workers, 

24 fork - lift op~rators, doctors, scientists and law enforcement 

25 there's so much good out there but we're human beings and all 
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1 the good sometimes ther e's bad and it's bad for the good people 

2 in their professions. 

3 We want to trust law enforcement. We were brought up 
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4 that way . You can't leave that at the jury door and don't leave 

5 it at the jury door. It's what people are not what their 

6 profession is. 

7 Look what they did, ladies and gentlemen. Look what 

8 they did to this case. They are the custodian of the evidence. 

9 They house this evidence. Their job is to protect this 

10 evidence, to help solve the crimes, to help make sure that it's 

11 honest evidence, real crime scene evidence. But it's not their 

12 evidence. It's the people involved in the case, it's their 

13 evide nce too. And it's your evidence. Look at what they did to 

14 your evidence. 

15 They're going to get up here, after I sit down, and I 

16 can't back up again . And they're going to seek a conviction 

17 with what they did to your evidence. 

18 How much do you need in this case before you say to 

19 vourselves this is past overzealousness. This is past maybe 

20 explanations. This is past what's within the realm of 

21 possibi lities. This is past wha t we can swallow in one breath 

22 or more. How many times does the defense have to show you the 

23 truth? Who is seeking the truth here? You have to decide 

24 that. Who do you trust? Who looks at it? Who looks at it and 

25 gives you the evidence? 
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1 We have no burden here. What has the defense been 

2 doing? We have no burden. We have been giving you evidence now 

3 since February, since it's been our opportunity to present the 

4 case. Witness after witness, photograph after photograph, 

5 computer image after computer image, day in and day out. And 

6 you sit here and you listen and you learn and you look and you 

7 evaluate. 

8 It's obvious. And my client and I appreciate that but 

9 what is not appreciated is what happened to the evidence. How 

10 much is it going to take, ladies and gentlemen, for you to do 

11 the right thing here? For you to draw your attention to the 

12 real murderer, the real double murderer? How much is it going 

13 to take? 

14 Tell me whe n it's enough. Let's start with the most 

15 obvious thing. You'll have the swabs in the jury room, ladies 

16 and gentlemen. Control swabs, swabs that contain bloodstains at 

17 one time. Control swabs have the cotton on them. As you've 

18 heard from the testimony, they were taken from an area near 

19 where the bloodstain was to make sure there wasn't an artifact 

20 there that would come up in testing that should be used in the 

21 testing of the control. As an example of a control swab in the 

22 upper right, you have number sixty-eight. That has cotton on 

23 it. 

24 Ladies and gentlemen, every single crime scene swab in 

25 this case from 108 Gamewell Street is a sti~k, jagged edges. 
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1 And what did Mr. Heaney say on direct examination? You'll have 

2 it. You need it. 
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3 Do you remember what he said? Do I have to read it to 

4 you or can you thrust me? Do you remember what he said? He 

5 said those have jagged edges on them. I didn't do that. 

6 Someone else did. 

7 That was not on cross-examination. That was on direct 

8 examination. The State showed him an item and he looked at the 

9 stick and said I didn't do that, someone else did that. It's 

~ O right here. It's right here. It was all taken down. That's 

11 never going to go away. That one fact alone in this case should 

12 end it right here. 

13 Why is that? Why should it end it right here? What 

14 is the State's the ry o f their case? The killer bled. That's 

15 always been their theory. The killer bled at the crime scene. 

16 These swabs, look where they're coming from. The 

17 third step going down to the basement. By the utensil drawer, 

18 in the utensil drawer there's swabbing. Right by the side 

19 oor. Right by the side door. Big droplet of blood. You saw 

20 it next to the chair. You'll see them through my summation. 

21 You'll see it's again. Big droplet of blood right there. 

22 So you have it in the basement. You have it by the 

23 side door. You have it in other locations in the crime scene. 

24 And you think you're talking about mixtures here, 

25 ladies and gentlemen? You have to look at ~his evidence. 
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1 Droplets of blood when according to the State their theory is 

2 Miss Robinson never bled outside that bedroom. That's their 

3 theory. That's their case. 
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4 Well, I'll tell you something. We know one thing. As 

5 I told you in my opening, trust the serology results at the 

6 State Police. It's the only real results that you can trust in 

7 this case because that evidence went to the State Police before 

8 Josh Pompey's blood was taken. It was taken before. That's 

9 real evidence down at the State Police. Long before Carlino and 

10 his plastic bag and chain of custody game was going on on 

11 November 15, 1989. Long before. 

12 And what did the real results from the State Police 

13 say? The real results at the State Police tell us that the 

14 item, the swab of b ood from the door leading to the side door 

15 on the east side of that house had Audrey Robinson's blood type 

16 on it, blood type B. Josh Pompey is o. Madeline Mitchell is 

17 o. Miss Robinson is B. That should tell you a lot. 

18 No evidence of mixture testimony in that. Strictly 

19 c alled blood type B. Josh Pompey eliminated. He's supposed to 

20 go right out t hat side door bleeding, bleeding into a glove. 

21 What happened to the s wab when Dr. Bing took it from 

22 Dr. DeForest's office? He goes back to his office to test. 

23 He's a DNA expert. He opens it up and what does he find? 

24 Sticks. It's gone. That's called where I come from destruction 

25 of evidenc e. 
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1 Why? Why? Why do that? If you're guilty you don't 

2 have to do this stuff. You don't have t o do this. 

3 How about the one that's down on the basement cabinet 

4 down in the basement? Audrey Robinson, according to what they 

5 call a confession, never gets down into the basement, never 
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6 bleeding or anything. Or Josh Pompey for that matter, according 

7 to this confession, to be bleeding down in the basement. 

8 Absolutely inconsistent with what they call a confession. 

9 And what happens? Blood type B on the basement 

10 cabinet. Pompey and Mitchell eliminated. Audrey Robinson's 

11 blood type shows up . That should tell you a great deal as to 

12 why all we have are sticks. That fact alone in this case leads 

13 to evidence that exonerates, that shows innocence of Mr. 

14 Pompey. 

15 What's the problem with cotton? Heaney is there in 

16 the State Police which makes sense, shaving the cotton off. He 

17 talked about that in his direct. Does it make sense to break it 

18 off? Is that scientifically reliable to you? You heard his 

19 direct testimony. He didn't do that. Somebody else did. Who 

20 is this somebody else? Who is this person? It's not the 

21 defense. They're the custodians. It's not Dr. Bing. The 

22 terrible Dr. Bing. That's all we hear about in this case. How 

23 much money are you getting paid? How much this. How much 

24 that. You think Dr. Bing broke those swa bs off wi th all his 

25 experience? Why would he do that? If it's not Bing, who is 
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1 it? 

2 Did they produce a witness to tell you how that 

3 happened? And what can you conclude circumstantially from 

4 that? What you can conclude circumstantially, ladies and 

5 gentlemen, is your province, not mine. But the story of the 

6 swabs is a classic example of the story of this case. 

7 This was evidence that you can infer was evidence of 

8 innocence. We had two results at the State Police that clearly 

9 showed that the confession, all by itself on this one point 

10 should be thrown away. This one point alone. Because Miss 

11 Robinson is scientifically proven to have been in other areas 

12 other than the bedroom. That one fact, that's what starts this 

13 case off. 

14 You know you have those two results at the State 

15 Police to guide you. The true results in this case. 

16 You don't have to use the computer scans, ladies and 
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17 gentlemen. They're here. Very good resolution on them. If you 

18 don't want to use them that's your province. Use their 

19 photographs i f you want to because they tell a story. They tell 

20 an unbelievable story that started right here in the roll-over 

21 shot. 

22 This is what happened. This is not going to go away. 

23 It shouldn't go away. It should be etched in your minds now. 

24 This is the key or one of the keys to this case. The shirt and 

25 gloves. From scientific testimony to DNA t~stimony to fiber 
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l testimony, to hair testimony, to photographic testimony, they 

2 tell a story. We can put it together now, ladies and 

3 gentlemen. It can be put together. 

4 How many people knew about this photograph before the 

5 photographs taken of the dumpster and the evidence retrieved 

6 from the dumpster? What did Michael Carlino know about this? 

7 He says he was only in the crime scene for five or ten minutes 

8 tops. The photographs hadn't even been developed at the time of 

9 the dumpster shots of the shirt. That should tell you a great 

10 deal about this case. This is underneath the body, ladies and 

11 gentlemen. Miss Robinson died on this item and the glove. 

12 What should that tell you? It should also tell you 

13 about serum. Dr. Bing's testimony. There are the keys here. 

14 Miss Robinson and iss Mitchell left you all the clues that you 

15 need in this case, despite everything that happened in this 

16 case, despite the evidence which indicates tampering, planting, 

17 manipulation, doctoring, destruction of evidence. The clues are 

18 still there, they're still piling out. Some of them are so 

19 detailed that you have to brush them back from your face when 

20 you put it altogether. Put it together, ladies and gentlemen. 

21 Put it together in your own minds. 

22 We took seven cuttings from this shirt. seven 

23 cuttings, and Dr. Bing had to use various methods to get a 

24 result from one. Hv's cutting into bloodstained areas in this 

25 shirt, heavily bloodstained areas. And what's he getting? One 
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1 result out of seven. What happened to the other six? You can 

2 see the blood unlike the glove which we'll get to on the areas 
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3 of the palm and the pinkie. It's degrading like crazy according 

4 to the evidence. Why is it degrading? Dr. Bing had the answers 

5 and some of the questions came from the Court. They were 

6 important questions from the Court. Questions about serum, 

7 questions about how long that would be. 

8 Think about this, ladies and gentlemen. This is one 

9 of the keys to this case. What is going on here? The 

10 confession mentions nothing about the shirt, nothing. 

11 They questioned what else did you put in the dumpster, 

12 what else did you put in the dumpster, what else did you put in 

13 the dumpster? Over and over again. He doesn't know. The 

14 evidence indicates he has no actual knowledge of the murders. 

15 Didn't get the rehearsal right. This shirt from the serum 

16 evidence and DNA evidence, was lying under the body, according 

17 to Dr. Bing, could be nine, ten, eleven hours. It's impossible 

18 for the killer to be in the home for nine to ten to eleven 

19 hours. 

20 You see the shirt in evidence. It doesn't look like 

21 normal, bloodstained evidence. This is a graphic photograph but 

22 I have to show it to prove, to show you what serum comes from. 

23 The shirt is underneath Miss Robinson's body. You can see it 

24 here. See here, ladies and gentlemen, Miss Robinson many hours 

25 after her death, the box spring and the matt ress are removed. 
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1 What is this here dripping down, dripping down, dripping down? 

2 If this isn't classic evidence of serum blood I don't know what 

3 is. 

4 This is further proof because if you look closely you 

5 can see a part of the shirt, still underneath the body and it's 

6 white and it's red and it's there and then the body is rolled 

7 over at a later time. The shirt in the dumpster six, seven 

8 cuttings, seven cuttings, one DNA result. And you have all you 

9 need from Dr. Bing that tells you why that could occur. 

10 Dr. Bing is right with all his years of experience, 

11 Harvard Medical School, immunologist, DNA expert, genetics. 

12 This man has an impeccable resume. Does it change because he's 

13 getti ng paid? We all get paid. Does that change anything to 
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14 you, that somebody i s getting paid and that changes? You saw a 

15 person who has spent thirty years working in serology, genetics, 

16 DNA. An immunologist should know serum. Has expertise in all 

17 sorts of areas involving blood. That is what we call 

18 circumstantial evidence on top of what your eyes see. 

19 Where is this, ladies and gentlemen? Where is there 

20 today? That's the other part to this case, what I told you in 

21 my opening. What happened to all this stuff? 

22 Look at this picture taken after Miss Robinson's body 

23 was removed, taken the next day. This is the same exact area, 

24 you'll see in the jury room, it's the same almost exact 

25 perspective of the photograph. You always know where Miss 
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1 Robinson's head was because you have the -- because you have the 

2 hair curling items and the cup. You always know that's your 

3 reference area when you see these photographs of where Miss 

4 Robinson's head was resting. That shirt is gone. That shirt is 

5 gone, ladies and gentlemen. The body is removed. The shirt is 

6 gone and what about this item right here next to the shirt? 

7 What is this? 

8 We're going to talk about fiber evidence today. What 

9 we can believe, which is not cross contaminated, we can still 

10 look at fiber evidence here. We have a very dark pair of pants 

11 in the wooded area, don't we? We have pants here or a dark 

12 item. We have the shirt and when you look here it's gone. It's 

13 gone , ladies and gentlemen. You want to know where it is? You 

14 know where it is. Ye s , these photographs told a tremendous 

15 story. Sometimes you get caught and it hurts and we don't want 

16 it and we don't want to believe it sometimes but the photographs 

17 speak to you. 

18 I'll tell you what the evidence shows. The evidence 

19 qhows a sequence of events. This shirt from this rollover went 

20 into this plastic bag, ladles and gentlemen. It's gone. In 

21 this photograph this ls a smaller version of it. Where did it 

22 go? Use your common sense. Look at this thing. Look at this 

23 shirt. Look at this area. White, red, white. 

24 Dr. Bing's photographs of the shirt from the dumpster, 

25 white, red, white. Slowly it starts to add up and it makes 
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1 sense, doesn't it? You put a shirt that has serum on it, you 

2 put it in a plastic bag for a couple of days and what happens to 

3 the ev~dence? You heard Dr. Bing. It degrades further and 

4 further and further. You can see the bloodstain cuttings. 

5 They're in evidence. These are loaded with blood, loaded with 

6 blood. You can see them. They're degraded. Why are they 

7 degraded? You have the evidence here. It's in the plastic 

8 bag. It's degrading faster and faster and faster. 

9 And the next question is the glove. Which glove is 

10 it, ladies and gentlemen? You know how many pictures we have of 

11 gloves in this case? Do you realize how many we have? We have 

12 a glove here in the rollover. I submit to you we have a glove 

13 here the next day in the plastic bag. We have a glove in the 

14 wooded area. We have another glove in another corner of the 

15 room, two days later. 

16 Now, an if those shots that come up two days later 

17 don't look like staged shots to you I don't know what does. 

18 Everything ls from the northwest corner of the bedroom. In 

19 order for their case to work it has to be in the northwest 

20 corner of the bedroom. 

21 It's all part of one package here now. It's all part 

22 of one package, the gloves and the shirt and the pants all go 

23 together. You can't miss them. And they're all in the bag, 

24 ladies and gentlemen. You saw the testimony today but your eyes 

25 don't lie. You know it. You know why you know it? Because of 
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1 this right here. A corner of this bag. This is in the bag. 

2 This white object that's in this photograph is running its way 

3 around t he bag, towards the other side of the bag and it's 
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4 protruding from inside the bag. Think of what they're trying to 

5 do out here. They bring a witness in to say I threw the shirt 

6 out eight years, seven years after the fact. I can remember 

7 that. The glove isn't in the bag. Your eyes must be lying to 

8 you. It's somewhere back. It's elevated as heck but no, don't 

9 let your eyes -- don't trust your eyes. Look at what's 

10 happening to your evidence even today. It's still going on. 

11 Right now. Right now. Just an hour or two ago. It's not going 

12 to stop. You have to stop it. You have to put an end to this, 

13 'cau se it still goes. 

14 Somebody c omes in from California to identify a tooth, 

15 looks through photographs in 1996, sees terrible pictures of 

16 bodies, of loved ones and remembers allegedly a shirt they threw 

17 out eight years ago, seven years ago? Can't find it in any 

18 photographs after the fact. All these photographs, all these 

19 photographs on the 6th -- on the 7th, there's photographs all 

20 over this tiny bedroom. 

21 Where the heck is the shirt? You know where the shirt 

22 is. It's gone. It's in the bag and then it's in the dumpster. 

23 That's exactly what is happening here. 

24 Want more proof, ladies and gentlemen? Okay. This 

25 shirt tha t they claim is thrown out, remember the fiber 
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1 evidence? The shirt in the dumpster -- the shirt in the 

2 dumpster has fiber evidence on it. That means evidence came in 

3 contact with it. Doesn't take a rocket scientist to figure it 

4 out. 

5 Well, isn't it amazing that the shirt in the dumpster 
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6 has fibers on its from the gloves? What coincidence, ladies and 

7 gentlemen. Look at it? It's resting right on a glove. Would 

8 that explain a fiber transfer of the glove to the shirt? That 

9 it is straight fiber evidence from the State Police. You have 

10 Miss Robinson's DNA on the shirt in the dumpster. That 

11 shouldn't be a surprise either. And, ladies and gentlemen, more 

12 than anything in this case, you have more evidence of 

13 transfers. Look at this picture. You know what's in this 

14 plastic bag. I s mlt to you the evidence indicates we only 

15 have a portion of this bag. We have the shirt, glove and the 

16 waistbands of pants, ladies and gentlemen. 

17 What do we know from the fiber evidence in this case? 

18 We know that the shirt in the dumpster has fibers from gloves or 

19 glove, from one of these gloves, and we know that the black 

20 pants in the wooded area, according to them in the wooded area, 

21 left fibers on the shirt too. Now, wouldn't this explain a 

22 fiber transfer as well? The State will tell you no, this was 

23 all associated with the murders. 

24 Either one, ladies and gentlemen. Either one. And 

25 when you take that shirt into the jury room, look at some of the 
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1 patterns on these shirts, look at the patterns, look at some of 

2 the consistencies between them. Look at the bottom of the shirt 

3 which you will see from the dumpster. It has a very distinctive 

4 pattern across the bottom. You'll see it in here. You'll see 

5 it from location to location. All you need to do is look. 

6 Remember when Investigator Chiodo was testifying and 

7 we first showed him pictures of the plastic bag? He said that's 

8 not a glove, that's not a glove, that's not a glove. Then it 

9 went on a little longer and a little longer and by the recross 

10 oh, that could be a glove. That could be a glove but that's not 

11 in the plastic bag. 

12 Look what we have left to work with, ladies and 

13 gent lemen. That's all they've got left to argue because 

14 computers and comp ter technology, whether you use photography, 

15 whether you use unenhanced shots or enhanced shots it's all the 

16 same. This is an aid to you. If this isn't the cuff of the 

17 glove then we're talking about something that has nothing to do 

18 with this case. You know from the gloves that the ribbing area 

19 o f the cuff leaves a very distinctive area. It has a 

20 distinctive pattern to it. It certainly would be consistent in 

21 leaving contact stains like this, certainly. 

22 Here it's even better. Look at these contact stains 

23 up here up above the glove. You think the ends of the cuff 

24 would leave contact stains like that? 

25 Then Chiodo says well, that could be a glove. Oh, but 
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1 it's on the floor. This stuff is awfully elevated, awfully 

2 elevated to be on a floor, ladies and gentlemen. And look at 

3 their margin of error to work with here? Look at this. This is 

4 another part to this case that is amazing. Look at their margin 

5 of error here. Everything else is plastic except this tiny, 

6 little area right here according to them. This tiny little cut 

7 out. This bag is folded over here because there's stuff in 

8 it, right here. 

9 You know that if this is single ply right here, and I 

10 submit to you it's easy to see, you can see through this area. 

11 You can't see really through here very well because it's 

12 creasing and folding over, creasing and folding over, creasing 

13 and folding over. Look right here. Look at this thing. If 

14 this is single ply, ladies and gentlemen, and it's not all 

15 crumpled up into like a corner, this is in the bag. It's as 

16 simple as that and even Ravenda admitted that. He admitted 

17 that. He said yes, if this is single ply everything is in the 

18 bag. 

19 Take the bags into the jury room. We have a bag in 

20 evidence now. Look at what it would be like. If this is single 

21 ply I submit this is a no brainer for you. Then you know what 

22 happened here. It's still happening. Your eyes will not lie to 

23 you. 

24 This is the best shot there is of the plastic bag. 

25 This is t he best because you can tell from this shot that there 
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l is a difference between this part where my left index finger is 

2 and where my right index finger is. You see the folding at the 

3 top because there's something in the bag, and you see the inside 

4 of the single ply. And you know, ladies and gentlemen, if it's 

5 single ply here you know what's happening. You know that. That 

6 should tell you a great deal about this case. This is 

7 unprecedented. 

8 It's almost like a videotape. Ravenda took a 

9 photograph of this that was not the focal point of the 

10 photograph but by taking that photograph we got a piece of 

11 what's in that plastic bag, just a piece. Look how small this 

12 area is in this opening. What else is in this bag? What else? 

13 This is a very small portion o f the bag, so small but look what 

14 we can see. This should be the linchpin of planting of 

15 evidence. 

16 You go in the jury room and you say how do we know 

17 they planted evidence? This is the classic example of a 

18 sequential run of planting evidence. 

19 And it wasn't easy to find, ladies and gentlemen. We 

20 take this out of the picture, look at what we were dealing with 

21 until the negative shot was blown up in its entirety look what 

22 we had to work with here? We didn't even have a great deal of 

23 what was in here. We just had a sliver with what I submit to 

24 you was no glove and no waistband at that time. Just a tiny, 

25 tiny port ion of the contents i nside the bott om of the bag. One 
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1 side cropped more than another. Intentional, nonintentional? 

2 It doesn't matter. 

3 What's important when you finally get the full shot of 

4 the negative, all of a sudden it blows up in your face. And 

5 then, of course, you get to the next day after the 6th and you 

6 get this, and you get that. You got the same thing here now. 

7 want to use their photographs? Use this. Look at these shots, 

8 ladies and gentlemen. One is inside. One is outside. 

9 Different photographers, different film. Look at these. What a 

10 coincidence. 

11 Are you going to believe that? Are you going to 

12 believe there were two shirts in this case? Because if you're 

13 going to believe there are two shirts in this case then why 

14 don't you just bel ve the rest of all they have to tell us, the 

15 rest of their stories about swabs and mattresses and all the 

16 rest of the DNA and all their cross contamination problems. Put 

17 it aside because if we're going to talk about two shirts then 

18 everything is ridiculous. Everything. It's never going to go 

19 

20 

way. 

You saw the computer screen. What did you think when 

21 the two shirts came up. Did you look at that? Dumpster, wooded 

22 area. Dumpster wooded area. Crime scene, dumpster, wooded 

23 area. You've got gloves, shirts. When you saw those two shirts 

24 up on the split screen what did that tell you? You saw a 

25 consistency, didn't you? You saw almost one consistent image it 
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l looked like, the color, the form, everything. 

2 This has whiteness in it. This has whiteness in it. 

3 This ba fibers from a glove. This has her DNA. This has from 

4 the black pants, this has the fiber evidence. And then you say 

5 it's not enough. It's not enough. 
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6 Okay. Still not enough. This goes into the dumpster, 

7 according to the confession. According to the confession this 

8 goes into the dumpster shortly after the murders. Certainly 

9 inconsistent with the serum evidence. Where is the blood on the 

10 items next to the shirt? Where is the blood, ladies and 

11 gentlemen? This gets thrown in the dumpster wet, sopping wet 

12 with blood from the victim. Why isn't the dumpster loaded with 

13 Dloody items? It's should be loaded with it. Think about it. 

14 There is nothing h re . This whole shot right here no blood. 

15 It's done. It's over right there as well. It doesn't make any 

16 sense. No neighborhood canvassing of the dumpster area. Hone. 

17 This doesn't make any sense, does it? 

18 So Pompey is supposed to have a lady's pur se loaded 

19 with blood with the knife and with the shirt now and he's got 

20 this and that and the other thing all around and his clothes are 

21 loaded with blood. He's bleeding . He's got the glove on, the 

22 lady's glove and he's running around and he goes to this area i n 

23 broad daylight on a Tuesday, the day after Labor Day, Adult 

24 Education Learning center . 

25 That should tell you that things a r in oper ation 
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1 right after Labor Day . And what happens? They don't interview 

2 a soul in that building. You know what the building looks 

3 like. I t's a big building. Not one interview. Do they 

4 intervi ew the custodian, the janitors? Do they interview the 
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5 people in the Adult Education Center? No. Did you see anything 

6 unusual? Did you see anything out of the ordinary? No 

7 question. 

8 Why do you think that happened? Somebody may have 

9 known the answer, right? Why ask questions if you know the 

10 answer to the question. You're not going to see Josh Pompey 

11 putting evidence in here because the evidence indicates they put 

12 it here. Why do a neighborhood canvas? Circumstantial 

13 evidence. 

14 Take a l Q k~ ladies and gentlemen. It's old now. 

15 It's gott en very brown. It's very old now. But what you have 

16 there, in that shot, the white, the red, and the white, the 

17 white, the red, and the white, another indicator. 

18 And what is this? What is in here, ladies and 

19 entlemen? What is this? Is that the bloody neck collar, 

20 ladies and gentlemen, of a shirt? You think these are paper 

21 towels ? You d i dn't see Ravenda give you the paper towel 

22 speech . 

23 You think this collar is bloody enough, this neck 

24 collar i s bloody enough to make that type of indication in this 

25 photograph? It's totally blood soaked. 
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1 How big is that plastic bag? We only have that type 

2 of shot. You'll have any plastic bag you want in the jury 

3 room. I t's sad and it's old and we only have a corner of that 

4 plastic and what happens? Look at this thing. The bag folds 

5 over. It folds right over. 

6 THE COURT: Mr. Kleiner that's no indication that was 

7 the type of bag used at all. Please don't take it as a 

8 demonstration, ladies and gentlemen. 

9 MR. KLEINER: I'm not saying it was. But if we go by 

10 their theory, ladies and gentlemen, let's take it to its 
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11 ridiculous conclusion. That glove and that white object which 

12 appears to be a waistband, there's their margin of error. This 

13 is t heir scenario. This is t heir scenario. This shot, I submit 

14 to you, is probabl the best indication of this. Does that look 

15 like this, ladies and gentlemen? You know better. You'll see 

16 it in the jury room. Use magnifying glasses. They'll be 

17 available to you . An item similar to this is what -- just the 

18 corner of a photograph. 

19 No matter what happens every single photographic image 

20 that you have after Miss Robinson's body was removed showed that 

21 everyt hing that came from underneath her body is gone. The 

22 glove is gone, shirt is gone, the dark item next to the shirt is 

23 gone. 

24 When you go i nto the jury room, ladies and gentlemen, 

25 I ask you , you take a look at this item, this blackish item 
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l underneath the body, around by the shirt. You go in and you 

2 look with a magnifying glass and you run this up against the 

3 pants f r om the wooded area and the pants wooded area shots. Run 

4 them up against each other, ladies and gentlemen, inside out or 

5 right side up. You take a look at them. Patterns, I submit to 

6 you, would be very telling. Fiber evidence is very telling. 

7 You think if these are the pants they could have left 

8 a fiber impression on this shirt? Because the State Police says 

9 they are there. Do you think that's a way the transfer could 

10 occur? We'll never really know about this item. We'll never 

11 really know about this item and we'll never really know about 

12 this item. Because it's in the plastic bag now. 

13 Want to talk about cross contamination of evidence? 

14 You think they told this to the State Police when they send 

15 evidence down, put evidence like this together? What happens? 

16 You blow the crime scene, change evidence and then you do the 

17 unthinkable. 

18 The colors are off. Look at what happened in this 

19 ~ase at the end. Criticism of the defense's computer expert for 

20 not doing color correction on the printer. Could you imagine 

21 what they would have said to him if he had done color correction 

22 on the printer? Dust. Dust. Criticism of dust. Not wanting 

23 to disturb the evidence, leaving it in the form that it was 

24 received. Criticism of the computer expert for doing the right 

25 thing, for leaving it as it was. 
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1 It's clear the shot over there is an enhanced shot. 

2 You can use all the shots and he testified to that. The 

3 techno ogy is getting better. Do you think they would have been 

4 caught with the technology that we had ten years ago? It's 

5 getting better and it's getting better for a good reason, 

6 because the innocent should be protected. The innocent must be 

7 protected. 

8 MR. SANTULLI: I'm going to object. I don't know what 

9 technology has to do with --

10 

11 it. 

12 

THE COURT: It's argument. You don't have to accept 

MR. KLEINER: Do you really need further evidence of 

13 this ? Remember all the double bagging the State did on 

14 evidence? You'll s e e it in the jury room. Of course the bags, 

15 there were some newer bags used but you heard testimony about 

16 the wooded area and things. We're double bagging. What is 

17 this? Double bag, just by coincidence, happens to be where the 

18 shirt is. 

19 And does it make any sense to you, members of the 

20 jury, that the killer would take an item like that from the 

21 crime scene? Does it make any sense whatsoever? Of all of the 

22 items to leave a crime scene with, why that? It makes no sense, 

23 because I submit to you all the evidence -- you have all the 

24 evidence you need on that issue that says it didn't happen that 

25 way. 
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l Miss Robinson died on that shirt that was taken from 

2 the dumpster I submit to you. It has plenty of serum, plenty of 

3 fiber evidence. What's left of the fiber evidence to lead you 

4 to the right answer, and most graphically on the shirt we talk 

5 about other things. How about the request for the examination 

6 of evidence? Where Carlino says that the shirt comes from the 

7 crime scene on his request for examination of evidence to the 

8 State Police. You'll have that in evidence. Number 104. From 

9 the crime scene, from one of the victims. Another I misspoke. 

10 That tells you where it came from. 

11 And then the State Police doesn't know what to do with 

12 it, right? Same problem they had with the other evidence. They 

13 didn 't even know about the wooded area. Mancilla says from the 

14 trace unit, I don' even know this stuff that's written on the 

15 bags. I can't even testify to that. 

16 They didn't do anything with the shirt. They brushed 

17 it down. They did no serological testing on the shirt. It was 

18 the defense who tested the shirt. Nothing, no blood typing, 

19 nothing. Why? Because the notes indicate it's an inner 

20 garment. Because I submit to you the State Police is getting 

21 duped just as much as everybody else is. They know very little, 

22 ladies and gentlemen. They knew almost nothing. They're 

23 getting evidence with no recollection of there being a wooded 

24 area. They have a shirt problem. They don't know where it's 

25 coming f r om. 
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1 Do you think the State Police knew that it was 

2 recovered in the dumpster or into the bag? Do you think that 

3 that was written on the bag? Do you think Miss Mancilla, 

4 regardless of expertise or otherwise, the way she testified, do 

5 you think that person, if she saw "dumpster" on the brown bag 

6 and saw the request saying it's coming from the crime scene, do 

7 you think a trace expert, somebody who is supposed to be 

8 meticulous, do you think that person would pick up that 

9 problem? Do you think that's reasonable? It's written in big 

10 letters. It's written right here on the bag that it was from 

11 the dumpster. 

12 Was this there when the State Police got it? It 
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13 does n't make any sense. Or did they just get a brown bag with a 

14 bloody shirt in it hey look at the request and they say oh, 

15 Carlino says it came from the crime scene. Must be an inner 

16 garment. 

17 Did it to the State Police too. There's something 

18 going on here. It's been going on for eight and a half years. 

19 The story of the gloves. What terrible computer work 

20 Mr. Morgan did. 

21 I challenge you, ladies and gentlemen. I challenge 

22 you. Look at the right glove that's now on the floor in the 

23 southwest corner of the bedroom, admittedly in the southwest 

24 corner of the bedroom by Investigator Chiodo. Look at this 

25 glove. You'll have the packets of trace e~idence. You'll have 
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1 all the photographs that the Sheriff's Department took of this 

2 glove on the 7th, the right glove now on the floor, that the 

3 State c l aims we went back for because Josh Pompey told us that 

4 that's where he put it or left it. 

5 There's a piece of vegetation debris. Remember that 

6 part of the cross where I asked Miss Mancilla was there some 

7 vegetation debris found on the right glove? It's in evidence. 

8 You look at all the photographs of all of the evidence in this 

9 case, all of it. The best shot that depicts vegetation debris 

10 is by Mr. Morgan. It shouldn't be thrown away because people 

11 are honest and they don't make color corrections on the 

12 computer. It's the image that's important. Right here, right 

13 there is vegetation debris. 
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14 Now how did that get there? Wooded area, photographs 

15 in the wooded area, investigators in a wooded area. Think about 

16 it. Would that be a reasonable thing that if investigators are 

17 putting evidence in a wooded area, to fit what they want the 

18 case to be pursuant to their so-called confession, do you think 

19 t hat this would be a reasonable item? 

20 Here it is again. It's just a different shot of the 

21 same glove in the southwest corner of the bedroom, 9-7-89. 

22 Would that be a reasonable item to pick up on your clothing, get 

23 on to the evidence if you're not doing your job, if you're 

24 framing people? 

25 Here's the glove that they say is the right 
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glove, right here, in the 4000 scan shots. This is in the 

northwest corner of the bedroom. Remember, ladies and 

gentlemen? This is a story for you. Number sixty-nine, cloth 

glove wi th blood from northwest corner of Audrey Robinson's 

bedroom on floor, 9-6-89. 

This was admitted by Investigator Chiodo to be the 

northwest quadrant of the bedroom taken, according to the back 

of this photograph, 9-5-89. 

They're claiming this is the right glove. They have 

10 to. Two gloves in the crime scene, they're done. Can't have 

11 two gloves in the crime scene. Inconsistent with the 

12 confession, and then they're all lying on that point. 

13 Northwest. This is the right glove in here. Northwest, right? 

14 Admitted y o n the witness stand Chiodo admitted this 

15 is in the southwest quadrant of the bedroom. Two days after 
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16 that shot. The traveling glove. So what? So it's in another 

17 spot. So what. So it got up and walked away. So what. So the 

18 dates are all screwed up. so what that it isn't even appearing 

19 ike the right glove. The darkness of the digits, ladies and 

20 gentlemen. Look at this. Look how dark this is. 

21 MR. SANTULLI: I'm going to object. We've had clear 

22 instructions from the Court not to use the colors in these. 

23 THE COURT: If you want the colors, ladies and 

24 gentlemen, go to the photographs. 

25 MR. KLEINER: Absolutely, your Honor. Absolutely. 
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1 That's the most unbelievable part of that whole cross of Mr. 

2 Morgan. This is what's in here, right here. I'm going to bring 

3 it up Glose again. You'll have a magnifying glass in the jury 

4 room. Our shots are lighter, I submit to you, than the actual 

5 picture of the glove in the rollover. Look how dark this is. 

6 It is loaded with a black particulate matter and it's got blood 

7 on it. And you can see from the magnifying glass that it has 

8 blood on it. It has black matter on the digits, dark, very dark 

9 black matter. 

10 I submit to you when you look at the rib impressions 

11 from the glove you always know the back of the glove because of 

12 the ribbing on the black of the glove. The palm has a totally 

13 much smoother surface. 

14 I submit t o you, yeah, there's blood on the back of 

15 the left glove. It's consistent with the degradation argument 

16 the State had. 

17 She died on that glove. That's why the FBI couldn't 

18 get a damn thing out of Qll, cutting number one. Hal De adman 

19 efinitely right from the FBI. He saw plenty of blood on the 

20 back of the glove. He cut from that area in 1994. He ran it 

21 RFLP. He ran it on DQ-Alpha. He ran that thing to death. He 

22 said what's going on? I can't get anything out of this. 

23 Just like the shirt, ladies and gentlemen, just like 

24 the shirt. Miss Robinson died on that. That's why he's not 

25 getting DNA out of it. But this is the phot ograph. The Judge 

is 

on 
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1 is right. This is the photograph. You take it, this photo, and 

2 you run it up next to this shot in the wooded area, the 

3 so-called daylight shot. Now we're talking about cross 

4 examination with blue halogen lamps. You heard that on cross of 

5 Mr. Morgan. Going from a flash to blue lights now. It's damage 

6 control time. 

7 Look at these digits. Look at these digits. Look at 

8 these digits. Look at all these photographs. It is so dark, so 

9 dark and we've got the gloves in the wrong spot. It doesn't 

10 make any sense. Northwest on the 5th. Southwest on the 7th. 

11 They're saying it's all the same glove, ladies and gentlemen. 

12 Now, here's the other part, craziest part of it all. 

13 The bag says 9-6-89, northwest corner of bedroom. Doesn't tell 

14 you whether it's a ri ht glove or a left glove. It says cloth 

15 glove with blood. That's northwest. That's southwest. Chiodo 

16 says I know that the bag says 9-6-89, the day after the 

17 murders. I know that the photograph shows it's there on 9-5 and 

18 I know that my own evidence log is written, where found, 

19 northwest corner of bedroom, cloth glove with blood. When 

20 found, 9-6-89. And he wrote that but he says I didn't recover 

21 this glove unti l the 7th because Mr. Pompey led us to it. 

22 Do you buy that with everything written in his own 

23 hand, with his own signature? It doesn't make any sense. 

24 They're impeaching themselves on the witness stand and why are 

25 they doing this? Because Mr. Pompey got the rehearsal wrong. 
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1 He got it all wrong. He didn't tell them about the shirt. He 

2 tried. He couldn't get it right on the gloves. 
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3 Remember this question. What will tell you there were 

4 two gloves in the crime scene? And I submit Miss Robinson died 

5 on both of them. He tells you the big part was when in the 

6 alleged confession they say did you wash your hands? Did you 

7 wash your hands? Did you wash your hands? 

8 Killer washing their hands, ladies and gentlemen. 

9 It's clear you're not going to wash your hand with gloves like 

10 these. You're not going to do that. They want the gloves off 

11 because they found two gloves in the crime scene. All of these 

12 problems are all caused by Mr. Pompey getting it wrong. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

The statement itself is all screwed up. Somehow while 

Miss Robinson is s 'truqgling for her life she gets a right glove 

off of 

Honor. 

Look at 

this man, six foot five, two hundred thirty-five pounds. 

I'm just going to ask Mr. Pompey to stand up, your 

Look at the size of his hands, ladies and gentlemen. 

them. His hands are huge. 

MR. SANTULLI: Judge, I'm going to object. 

THE COURT: I'll sustain that. 

MR. KLEINER: He's a professional boxer. He's a 

22 heavyweight boxer. Forget about getting them on. How is Mias 

23 Robinson going to get them off? I submit to you when you go in 

24 the jury room, this glove is right side up. It's not inside 

25 out, so in order for Mies Robinson to do tha t, forgetting about 
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1 trying to get it on, i t 's got to come off this way. Can't come 

2 off this way in order for it not to be a staged crime scene. 

3 It's in right side up condition. You'll have photos 

4 of it i nside out, right side up. You'll have everything you 

5 need. How did she do it? This poor woman is fighting for her 

6 life from her attacker and she's going to get a glove off from 

7 the killer, a glove like this? 

8 Look at the size of this glove. Look at this thing. 

9 It's tiny. And what happened during this trial? What 

10 happened? Wa lked over, put the glove down right here after 
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11 listening for days, for days how Michael Carlino knew this, knew 

12 that, knew this and knew that. There was Mr. Pompey right over 

13 there . I walked over. I put the glove down and basically if 

14 you're so sure he did i t then he has to get the gloves on. That 

15 was the testimony in this case. 

16 MR . SANTULLI: Judge, that was not appropriate. 

17 THE COURT: Sustained. I don't recall any such 

18 testimony. If you recall it then there was testimony . 

19 MR. KLEINER: And what happened, ladies and 

20 gentlemen? Went over to Mr. Pompey and I said well, if you're 

21 so sure he did it then let's try them on right now. And did you 

22 see Michael Carlino --

23 MR. SANTULLI: Objection. 

24 THE COURT : That's like trying to dress a five year 

25 old in c lothes who doesn't want to wear it. Believe me t here's 
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1 reason why it may not fit. That was not allowed because it's 

2 not a proper demonstration. 

3 MR. KLEINER: What's significant, ladies and 

4 gentlemen, is who is asking to do it. And did you ever see Mr. 

5 Carlino move from this chair? He stayed in that chair. He 

6 stayed plenty long time in that chair. He wanted no part of 

7 that. 

MR. SANTULLI: Objection. 
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8 

9 THE COURT: Ladies and gentlemen, there's no inference 

10 you should draw from that at all. The Court sustained the 

11 objection then, wouldn't allow it. Witnesses don't leave the 

12 witness stand unless they're instructed to. 

13 MR. KLEINER: I ask you, ladies and gentlemen, who is 

14 searching for the ~ruth in this case? Because for Mr. Pompey to 

15 be the killer he must be able to get these gloves on. That's a 

16 fact from the statement itself and from the evidence. He must 

17 be able to get these gloves on and somehow Miss Robinson must 

18 get one off without turning it inside out. 

19 I submit to you when you look at these gloves and see 

20 the pictures of Mr. Pompey's hands and you take this into 

21 consideration and you take into consideration Dr. Zugibe because 

22 he told Miss Peiffer ·-- she asked him -- it's an awfully small 

23 glove for somebody like that to get into. That was cross 

24 examination. What do you think Dr. Zugibe is trying to tell 

25 her? A man with how many years of experience, a man who 
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1 testifies for the prosecution ninety-eight to ninety-nine 

2 percent of the time for the Rockland County District Attorney's 

3 Office . What do you think he's trying to tell you, ladies and 

4 gentlemen? He's going as far as he can. He's trying to tell 

5 you there's something very wrong here. 

6 If this glove was really retrieved on 9-7 and if Mr. 

7 Pompey was really wearing this glove, what would you have? 

8 You'd have a bag that says 9-7-89. You'd have an evidence log 

9 which would say 9-7-89. You'd have a glove near where that 

10 glove is, not five, six feet away in the southwest quadrant of 

11 the bedroom. You'd have it all. And you'd have more. You 

12 should have hair evidence. 

13 What about the hair evidence on this? You'll have 

14 Miss Mancilla's notes . What a coincidence. Miss Robinson's 
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15 head hairs are found on this glove. Is that consistent with her 

16 dying on this object as well? 

17 We only have a roll-over shot going one way. We can't 

18 see underneath the right shoulder. We can see here from this 

19 but we can't see what's in here. We have no photographs of 

20 that. We have no photographs of what's underneath but we do 

21 know one thing, that Miss Robinson's hair is on this, which 

22 makes sense , her head hair. Josh Pompey's hairs are nowhere to 

23 be found on either glove or the knife and we also know Miss 

24 Robinson's DNA Through DQ-Alpha is on the right glove. That 

25 should t e ll you a great deal about this cas e. 



summation - Kleiner 

1 Two gloves at the crime scene, ladies and gentlemen, 

2 two gloves removed from the crime scene, one in the wooded area, 

3 one brought back after the statement. That's what this entire 

4 case comes down to in the story of the gloves. 

5 THE COURT: We'll break for l unch. We'll see you back 

6 at 1:30. We'll be staying until 4:30 today. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

(Luncheon recess taken.) 

A F T E R N 0 0 N S E S S I 0 N 

(The following is heard outside the presence of the 

jury.) 

MR. KLEINER: Your Honor, the envelope that we 

discussed on the record yesterday, the Family Court envelope, is 

the only thing I need for the afternoon. I think investigator 

Rodriguez is assis i ng me in getting that. 

MR. SANTULLI: We're getting that right now. 

MS. PEIFFER: Judge, the State has a request based on 

17 what Mr. Kleiner did with Mr. Pompey's hands which actually you 

18 can't see because of this board. But we would request that you 

19 c harge the jury or give an instruction to the jury in accordance 

20 with State v. Li Butti, 146 N.J. Super. 565, that again the 

21 evidenc e does not include the comments of counsel in summation. 

22 Specifically I direct you that it does not include any 

23 demonstration conducted by counsel during summation such as 

24 the - -

25 THE COURT: What's the cite? 
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1 MS. PEIFFER: State v. Li Butt!, 146 N.J. Super. 565. 

2 It was head note number five and it's contained on, I believe 

3 it's page 572 where it was stated a demonstration must be 

4 performed within the scope of the evidence and must take place 

5 during the testimony or presentation of evidence so as to permit 

6 an opportunity for cross-examination. 

7 In the Li Butt! case it was a case where the 

8 prosecution did a demonstration during summation which was held 

9 to be reversible error. 

10 MR. KLEINER: I'm not going to go beyond the bounds of 

11 my cross-examination of the witnesses of the envelope. 

12 MS. PEIFFER: I'm talking about a charge being given 

13 to the jury now. 

14 THE COUR~ : I 'm not going to resolve it right now. 

15 I'll take care of it tomorrow morning. Got the envelope? 

16 MR. KLEINER: I've got it. 

17 THE COURT: Get the jury out. 

18 (The following takes place in the presence of the jury.) 

19 

20 

THE COURT: You may continue, Mr. Kleiner. 

MR. KLEINER: Thank you very much, your Honor. 

21 There was, ladies and gentlemen, just one last point. 

22 As you can see, I think you saw these exhibits when Dr. Bing was 

23 testifying. We tried to speed up some of the testimony on the 

24 identification o f these items. On the top of the board there's 

25 a left glove. You can see the difference in staining on the 
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l digit areas of the left glove and then you have the right glove 

2 and you can see in this photograph the lesser amounts of 

3 staining . 

4 Now, even in this blowup shot, and I would ask you to 

5 look at computer scans and the smallest shot, but when you look 

6 at this, ladies and gentlemen, and you look at this versus the 

7 condition of these gloves, and this is 3-22-96, many years 

8 later, we're talking about the darkness of digits, you can see 

9 very clearly here, ladies and gentlemen, even over six years 

10 later, which digits are the darkest in this case. The left 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

glove purportedly from the wooded area. 

The other thing also is you would think, and I told 

you a little bit about this shot and whether there were contact 

stains behind what said was the cuff of the glove from the 

evidence in these areas here. You would think, ladies and 

gentlemen, that a glove lying underneath the body with the 

body's weight on this particular glove and on the shirt, you 

would think that this glove would leave its impression if it's 

on an area of the shirt that's not in blood perhaps. If it's an 

area of the shirt that's maybe a whitish area and what you see 

here, as you see the glove is an area behind it in white or 

partially in white. 

Now, you would think that the shirt in the dumpster, 

if this is not the same shirt, that the shirt in t he dumpster 

shouldn't necessarily have an impression on it in a white area 
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1 if in fact you have two shirts in this case. 

2 Now, I think you might recall when I cross-examined 

3 Miss Mancilla, I think you might recall that I showed her the 

4 shirt, fiumber 104, and I gave her the glove and I asked if she 

5 saw the impressions or ribbed cuff impressions from the cuff of 

6 the glove, which as you can see leaves a very distinctive 

7 pattern on it. If you recall Miss Mancilla said I'd have to go 

8 back to my lab to really take a closer look at this or words to 

9 that effect. 

10 But, ladies and gentlemen, you don't have to go back 

11 to the laboratory. I think when you see this exhibit coming up 

12 you'll understand why I showed this to Miss Mancilla. 

13 This, ladies and gentlemen, is an area of the shirt 

14 purportedly from t be dumpster that is an area in white. Maybe 

15 I'll use this board. It's easier. 

16 It's not beyond the norm of a juror to see things like 

17 tire tracks. A car leaves an impression. Your tires leave an 

18 impression in mud or in water, something like that, especially 

19 something in mud or something dark. You look down and you see 

20 these types of tire tracks. That's something that's not unusual 

21 for lay people such as ourselves to be able to say hey, this 

22 looks like this tire or this tire is bald. It's the same thing, 

23 ladies and gentlemen, with a glove, especially a glove with the 

24 type of rib patte rns that we saw in the shot behind us. 

25 This is the left glove, the condition it is today, the 
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1 one purportedly from the wooded area. As you can see the cuff 

2 area is what I'm talking about. The wrist area leaves this type 

3 of patt rn or has a very special pattern to it. And I mentioned 

4 to you before from the roll-over shot on the back how 

5 distinctive these rib impressions are even on the back of the 

6 glove. You turn it around to the palm of the glove you can see 

7 much less distinctive patterns in the palm area. 

8 As I was saying this shirt or a portion of the shirt 

9 is from the dumpster. You see the shirt in t he rollover. You 

10 see the glove embedded into it. If you recall what I was doing 

11 with Miss Mancilla using the actual piece of physical evidence 

12 was I was putting this glove, the cuff area of this glove up 

13 against the particular sides of the shirt. And where I was 

14 putting this glove , a nd I think it's easier with the 

15 photographs, is up in here. These are all the same type shots. 

16 Here, here, here and here is a very good shot, I submit to you, 

17 of what we're talking about. And here and here. 

18 You know, if you put this glove up here in the jury 

19 r oom and you do this or if you do it this way, either way what 

20 you're going to see, ladies and gentlemen, is what I submit to 

21 you is from this glove, this type of impression. All basically 

22 the same shots. You look at the pattern here, the type of 

23 distinction between the ribbing here, and then you loo k i n 

24 here. You can see the little dots going in a circular type 

25 pattern a gain and again. 
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1 I submit to you this may be the most clear shot. This 

2 shirt is in the dumpster and it has this impression from the 

3 glove such as this one. You have to wonder with ten or twelve 

4 other identifiers in this case, you have to wonder where the 

5 point is where you stop and say enough i s enough. Ten or twelve 

6 points is certainly an additive effect of what occurred in this 

7 case. 

8 There's been a lot of talk about the left glove many 

9 times. I think this illustration here will depict some of the 

10 important aspects of this case . Remember in my opening I said 

11 over and over again the case falls or doesn't fall on the gloves 

12 and the knife. You heard a lot today about the visuals but now 

13 we're going to get down to the cold facts, the scientific facts, 

14 the facts you can t rus t . 

15 DNA and serology and pathology all intermingle 

16 themselves into this diagram. If Josh Pompey is guilty and he 

17 really said the things that are in those statements and they're 

18 based upon his knowledge rather than a rehearsal, then you have 

19 t look at these results that are here. First, the left glove. 

20 Josh Pompey's left hand, the palm area of the left hand, the 

21 back of his hand. Let's concentr ate on the palm of his hand 

22 first and the pinkie area. 

23 Now, ladies and gentlemen, what's significant in this 

24 case again is the visual before the DNA a nd serology. Look at 

25 the palmar surface of this glove, what we cal l the palmar 
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1 surface, and these areas of openness here where, as Dr. Zugibe 

2 said, they are tears. And it's not just Dr. Zugibe. The FBI in 

3 their own notes, when they took this evidence in in 1994 and 

4 1996, what did they write in their notes? Palm area torn. 

5 What does the bag say on the glove? Torn. What did 

6 Mr. Heaney say from the State Police, the chemist, when he made 

7 the illustration of the glove? There is no illustration here, 

8 ladies and gentlemen. He's denied he made an illustration. But 

9 what did Mr. Heaney write on the area for the left glove? We 

10 know that by 109 being the left glove. 109 here with a tear. A 

11 glove with a tear. Over and over and over again, every single 

12 laboratory is saying the same thing that Dr. Zugibe is saying. 

13 The g love is torn. 

14 But as y o u k ow now from all the experts even if blood 

15 degrades like the shirt did, as I submit to you you've heard, 

16 you can still see blood if it's really there. You can see it on 

17 the shirt. Even Dr. Zugibe said you can see it on evidence like 

18 the Shroud of Turin that's two thousand years old. It's 

19 degraded but you can still see it. 

20 What's fascinating about this part of the case is this 

21 is the crux past the visuals of how you know Josh Pompey is 

22 innocent. This is the key. There's no DNA here, ladies and 

23 gentlemen. Look where the FBI took its cuttings in 1996, Qll - 1 , 

24 2, 3 and 4. One from the pinkie area where there should be 

25 marks of blood or DNA, and 11-2 and 11-3, two areas from the 
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1 palm. 

2 The FBI went into these areas using sophisticated DNA, 

3 and as you heard the testimony in the slot blot data they didn't 

4 even run a strip. When the data came back they said zero DNA, 

5 zero DNA, zero DNA. So you hear testimony about degradation 

6 where the State asks Mr. Deadman repeatedly from the FBI well, 

7 could it be from this, could it be from that. 

8 There's a big difference between the degradation on 

9 the back of the glove. You can see the back of the glove over 

10 here, the top part, back of the glove. You can still see the 

11 remnants of the blood on the back of the glove. It should be 

12 there visually. If you can still see it and there should be 

13 blood on the back of the left glove because there's blood on the 

14 back of this glove , wh ich I submit to you ls the left glove 

15 that's found in the wooded area. 

16 But what about the front of the glove? The front of 

17 the glove ls important. If he killed these two innocent 

18 victims, it's a terrible, terrible case, ladles and gentlemen, 

19 but this ls in a terrible case the clue that was left that we 

20 know this ls what we call a false confession, not based on 

21 actual knowledge. Over and over and over again the glove, the 

22 left glove ls worn by Mr. Pompey, slipping on the knife, 

23 slipping on my own blood on the knife, cutting myself on the 

24 knife , wearing t he left glove. That 's the beginning. 

25 Now he has to go into the kitchen area. He has to go 
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1 into the kitchen area and he has to cause all sorts of damage in 

2 the kitchen area as far as blood. So he's got to be wearing 

3 this lef t glove. He's got to be wearing it. He's smearing it. 

4 He has no cuts on his right hand. He has no cuts on any other 

5 part of his body. He's now killed Miss Robinson or gone to the 

6 kitchen after killing Miss Robinson. Now he's going to get 

7 another knife, according to the confession, and kill Miss 

8 Mitchell. 

9 Yes, these are terrible photographs. They're very 

10 graphic but what they prove is innocence. 

11 Now, gotta get more blood, all wearing the left 

12 glove. More blood, ladies and gentlemen. More. He's got to 

13 get more now on the floor in the kitchen. 

14 Because l a s ked Miss Deegan, isn't this a footprint 

15 maybe? Because you know Miss Robinson's socks have blood on 

16 them. Somebody trying to hold back the door to the basement? 

17 They said no. This is a handprint. 

18 Well, got to have more blood going on again, wearing 

19 t he left glove. He's bleeding on the glove. Now he has Miss 

20 Robinson's blood on the glove. More blood outside the side 

21 door. Where i s this coming from? More speckles of blood, 

22 still wearing the glove. More blood, the hallway door. His 

23 blood, right? He's cut. Miss Mitchell is now going t o be 

24 terribly stabbed, terrible but his blood, Mitchell's blood, 

25 Robinson ' s blood. Smearing, right? With the left 
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1 glove, right? 

2 Again, palm area nothing. Again in the hallway. And 

3 the key , ladies and gentlemen, the key to this case, the car. 

4 The smearing, his DNA in the car wearing this glove that has no 

S blood on it, I submit to you, in the torn areas here or here. 

6 No visual signs, no DNA. He's smearing all this blood. Has to 

7 come from him now, from the DNA, right? Look what's going on 

8 inside the car. It makes no sense. This makes no sense. 

9 Look at the steering wheel. His DNA is on the 

10 steering wheel according to the State's proofs. We all know 

11 what the data looks like. Based upon the evidence we know the 
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12 problem here. But if you go by their theory how can you have no 

13 DNA where he cuts himself where this area of the glove is. 

14 None, no visual signs of blood. And how can you have this on 

15 the steering wheel? It's impossible, ladies and gentlemen. 

16 It's always going to be impossible. 

17 I submit to you this is the key to this case. No 

18 blood on that glove, on the palmar surface, no real DNA from the 

19 crime scene from Josh Pompey. 

20 What happened later involves, I submit to you, 

21 Lieutenant Carlino and his handling of Mr. Pompey's samples. 

22 It ' s the only explanation in this case that makes any sense at 

23 all. As terrible as it is, as unthinkable as it is, there are 

24 signs and markers to tell us this happened. And it goes on. 

25 Glove box same thing. Of course Mr. Pompey doesn't say anything 
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1 in the statement about the glove box but you'll hear more this 

2 afternoon about Mr. Hoffman's association with the items in this 

3 glove box . 

4 How much DNA would come from this to this? I submit 

5 to you, ladles and gentlemen, something had to be on this area 

6 of the glove, either single source from Miss Mitchell, single 

7 source from Miss Robinson, single source from Josh Pompey or a 

8 combination in any order of 3, 2, 2 and 2 or 1. Nothing. The 

9 most devastating evidence in this case. All of this DNA that 

10 you see in this case from the car, to the other areas the State 

11 says they have Mr. Pompey's DNA, all from this? All from this. 

12 This ls from a knife, ladles and gentlemen? Is that what 

13 they 're saying in this case? 

14 Did they pu t forth an expert in this case, one expert 

15 in this c ase that said those wounds on Mr. Pompey's hands are 

16 consistent with a knife? No. They put on detectives with no 

17 pathological training whatsoever. That should tell you a great 

18 deal about Dr. Zuglbe and that should tell you a great deal 

19 bout what your eyes see. 

20 Are these puncture wounds from a chain link fence, 

21 which i s what Detective Alpert heard the first hour and a half 

22 of the statement. The detective who never testified. The 

23 detective who left allegedly because there was a funer al after 

24 an hour and a half while Josh Pompey over and over again said I 

25 didn't d o these murders. What happened afte r that hour and a 
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1 half? Who were these men in that room? Who were these men? 

2 Three fingers running across the hand. Three 

3 fingers. Can you imagine how you would have to hold this knife 

4 in order to do this if someone were killing these people, this 

5 terrible, terrible crime that occurred. can you imagine what 
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6 this means? It meant a lot to Dr. Zugibe. It should mean a lot 

7 to you. 

8 How can you stab somebody and slip in your own blood 

9 on the knife? That is a very sharp knife, ladies and 

10 gentlemen. It was a knife that was the murder weapon. We all 

11 know that from the DNA and you all know it from the location of 

12 the items. The clues were left for you. As damaged as this 

13 crime scene is, as terrible as it's now become, the truth still 

14 can come out and it i s coming out. You've known it for months. 

15 You've known it. You've known now that this is not from a 

16 knife. 

17 Zugibe says he has difficulty ascribing it to a 

18 knife. He'd have to slip four times on a knife to do it because 

19 ~f the relationship of the cuts on his hand. 

20 On top of that, ladies and gentlemen, it's consistent, 

21 according to Dr. Zugibe, with it being from a chain link fence. 

22 Chain link fences and many other things. But what's significant 

23 a bout this ls really those three fingers. How hard and how 

24 tight are you going to have to hold a knife to kill somebody? 

25 And Zugib has told you about that. Dr. Zugibe has tremendous 
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1 experience in this area, in handling these types of questions. 

2 He's been entrusted with religious items, State items, District 

3 Attorney items. Why should we not believe in him now? Why 

4 should we not believe in him? 

5 Because, ladies and gentlemen, if you convict Josh 

6 Pompey, you have to disregard everything I'm telling you right 
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7 now on the knife and the glove, stuff that you know is true from 

8 the reliable evidence. That's what you have to do. 

9 Three fingers. You know, ladies and gentlemen, they 

10 had to be cut if this were true. And I submit to you you'd see 

11 some tremendous cuts in this case if this occurred this way. 

12 This tells you everything you need to know about a statement. 

13 The back of the left hand, Dr. Zugibe says this is over seven 

14 days old. This was taken on 9-7-89, ladies and gentlemen. 

15 9-7-89, seven days before was the 1st. The murders hadn't even 

16 occurred yet. 

17 And look at this. Does this look like this? Dr. 

18 Zugibe was clear on that matter. You can see the level. And 

19 then you hear this cross examination well, it's a different part 

20 of the hand. It's a bunch of bull, ladies and gentlemen. This 

21 was the real evidence in this case. It lives today. This is 

22 all you need to know, that everything on that hand has nothing 

23 to do with the murders. 

24 Seven days old, nothing to do with the murders. 

25 Now here is the ultimate question as Dr. Zugibe said. 



summation - Kleiner 105 

1 If the glove is torn, and as Dr. Zugibe testified Mr. Pompey 

2 couldn't cut himself on that knife if he was wearing that glove, 

3 it's over. It's done. That's where the case should end. But 

4 it didn't because to get to the next point which is look where 

5 Josh Pompey's cuts are. Look at the pinkie and look at the 

6 palm. Look at the pinkie and look at the palm. This is torn 

7 and all the evidence indicates that. How did it get to be like 

8 this? What are the odds? What are the odds how that could 

9 happen normally? How did that happen? 

10 If the shirt is planted what's the big deal to tear 

11 this up and fit it to Josh Pompey's hand? We have no 

12 photographs of this in this condition. We have a picture in the 

13 wooded area of the glove but we're getting the back of the 

14 glove. Sure it's got plenty of blood on it. It's in the 

15 rollover but not this. It's impossible. 

16 And then the whole case on the knife, the whole case 

17 wraps itself into the knife. You would think, ladies and 

18 gentlemen, you would think that a bloody knife such as this, and 

19 t his is just a few of the shots you'll have in the jury room, 

20 you would think that fibers from a glove like this, this glove, 

21 would leave itself on a bloody knife. It's a reasonable 

22 assumption to make. Not one beige knit fiber in this entire 

23 case on the knife. 

24 Want to talk about circumstantial evidence? That's 

25 classic c ircumstantial evidenc e. Their own State Police can't 
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1 find anything on the knife and then the knife tells its own 

2 story for you. It's speaks to you. It says Josh Pompey's DNA 

3 isn't on here. And you say well, wait, in the confession that 

4 they're telling us is the way it happened, things only the 

5 killer would know, I'm slipping on my own blood twice. Which is 

6 of course wrong with the four cuts you need from Zugibe, but I'm 

7 slipping on the knife in my own blood. Thinga only the killer 

8 would know. No fibers and no DNA. 

9 And then you say the defense has this confession. The 

10 defense is sitting here reading this confe ssion, right? We're 

11 looking at it. And who tests the knife for DNA? Should that 

12 tell you where the search for truth is coming from in this 

13 cas ? Because the knife is the focal example of that. 

14 Yes, the gloves, but the knife more than anything. 

15 And we d i dn't just test it once, ladies and gentlemen. And you 

16 saw Dr. Bing's cutting from the knife, his scraping. Josh 

17 Pompey excluded, single source sample consistent with Miss 

18 Robinson. It's not a surprise. It's the murder weapon. Josh 

19 ompey is not there. 

20 And then what happens? Eight and a half years, ladies 

21 and ge ntlemen, eight and a half years now later, around eight 

22 years later the defense tests the knife again. We didn't just 

23 test one spot on the knife, ladies and gentlemen. Look where 

Dr. DeForest took swabs from. Look what he did. Josh POlllPey 

25 slipping in his own blood on the knife and t he defense is 
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1 testing the knife. That should tell you a great deal about 

2 innocence and truth. He's swabbing over and over and over 

3 again. Not taking scrapings. And the videotape is in evidence 

4 if you need it. 

5 Mr. Taylor outlined for you from California that he 

6 ran this on thirty-four cycles. The regular ones are run on 
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7 thirty-two. This is about as high as you can get and he runs it 

8 and what does he find? He finds Miss Robinson on every single 

9 swab, excludes Pompey across the board. And to back up his 

10 results one step more, ladies and gentlemen, because if that's 

11 not enough, it's all female. Every piece of DNA from the swabs 

12 of these areas of the knife are all female. 

13 Mr. Pompey is not on the knife. It's not enough to 

14 say oh, he's not o t he knife, but proving it to you, we have 

15 burden out here. We're trying to get you the truth. Because 

16 they're coming forth here with a forty-six page statement and 

17 you sit and you say whoa, God, it's a lot. When we start to 

18 take it apart and you really look at it you realize that it's 

19 a ll Prosecutor's memoranda. It's all Lieutenant Carlino's 

20 theory and it's all proven wrong. 

21 And as you can see from the knife, we left areas of 

no 

22 the knife to be tested. Dr. Bing talked about it. Mark Taylor 

23 talked about it, confirmatory tests. In eight and a half years 

24 did the State eve r submit the knife for DNA? 

25 They're going to tell you only the killer would know. 
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1 Josh Pompey is the killer. Well, I'll tell you something. They 

2 blew their theory when the FBI tested the left glove. That was 

3 the end of the truth searching process. They wanted nothing to 

4 do with that knife, nothing to do with it. But there's one more 

5 piece to the puzzle that tells you how bad it really got. It's 

6 the State police results. Oh, they submitted the knife for 

7 serology. They did it. They didn't know anything. Herb Heaney 

8 didn't know anything as a chemist. He submitted that knife down 

9 there and what did he find? He found 2-ls on that PGM running 

10 right down the damn scale. Five stains on the knife in the 

11 archive notes, possible 2-1, possible 2-1, possible 2-1, 

12 possible 2-1, possible 2-1. After you see five or six or seven 

13 of these on all the evidence you start to say to yourself there 

14 should be a 2-1 in this case. That's a reasonable assumption. 

15 Then everybody says this is all available to the 

16 defense, right, archive notes, hidden in archive areas of the 

17 State Police laboratory. Tucked away nicely with the nice 

18 photographs. And what happens? One rainy day in September Dr. 

19 David Bing, the terrible Dr. Bing, goes to the State Police. 

20 He's got his camera. He's got his notes. He's a scientist. He 

21 goes in there and what does he find? He's transcribing 

22 everything he can get his hands on down there in the State 

23 Police. 

24 Eight years, ladies and gentlemen, and seven years 

25 after the testing was done the defense is l ooking at these for 
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1 the first time and what are we seeing? We're seeing the knife. 

2 We're seeing the results on the knife. And what happens? Sunny 

3 day a month later, Brian Wraxall comes in. Oh, we didn't just 

4 bring in somebody to interpret the results, ladies and 

5 gentlemen, somebody with Herb Heaney's general experience. We 

6 brought in, ladies and gentlemen, the man who developed the 

7 actual plates that were used for the PGM results. Thirty years 

8 Brian Wraxall has been working in serology. Thirty years. Came 

9 over from England and developed these systems that you found out 

10 in this case. 

11 Who are you going to trust in interpreting the knife? 

12 Are you going to trust the people who were probably trained by 

13 Wraxall or people like him, or are you going to trust the person 

14 who developed the p l a t e that they're using in the actual 

15 testing? You would think the person who developed the plate 

16 would be a pretty good guy to estimate what the results looked 

17 like and he didn't call all of them to the knife. He 

18 conservatively called two, stain one and stain two from the 

19 knife. 

20 Josh Pompey is a PGM 1. There's 2-ls on this knife. 

21 They ' re all archive notes saying Miss Robinson is a 1. 

22 MR. SANTULLI: I'm objecting. That's not what it says. 

23 MR. KLEINER: There's a 1 on the archive not es . 

24 THE COURT: You all heard what "possible" means. You 

25 also heard what scientific conclusions mean . 
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1 MR. KLEINER: We have an archive document in evidence. 

2 Their own chemist wrote on it and another chemist, Mr. Heaney, 

3 signed off on it. And they wrote next to the PGMSUB results, 

4 they wrote under PGM a conclusion, 1. It's in the notes. They 

5 also wrote possible 1 for Miss Robinson . And Mr. wraxall sat up 

6 here and said can't totally call this. I'm calling it 

7 inconclusive. The indication is she is a 1 and he notes very 

8 clearly in his testimony he wanted to test Miss Robinson's 

9 sample. Who's searching for the truth? Wanted to test Pompey's 

10 and Miss Mitchell's. Who's searching for the truth? 

11 We know one thing, Josh Pompey is not a 2-1. He's 

12 excluded, I submit to you, again on the knife. Fifteen tests on 

13 the knife and they redid the test. You can go up to thirty when 

14 you look at those a r c h i ve documents and the State comes up to 

15 you for two days on cross-examination and says could be over 

16 here maybe. We don't know whose is over this part. Could be 

17 maybe up over here. 

18 Is that a search for the truth? Because you heard all 

19 t he experts. The best way to find out whether Josh Pompey is 

20 guilty or not is to test the knife. And after they got those 

21 results on the gloves that ended, I submit to you, their search 

22 for the truth. Then it became the opportunity for the defense 

23 t o show you that this is a false confession. 

24 He's not on the knife and he's not on the glove. He 

25 didn't do it. He didn't do it and you don't need an eyewitness 
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1 to tell you that. You have the scientific eyewitness. The best 

2 eyewitness there ls in the world. Tests don't lie. No matter 

3 how much the State cross-examines Mark Taylor, whether he gets 

4 paid five dollars, ten thousand dollars or ten million dollars, 

5 his results are not going to change. They're on the strip. You 

6 saw them yourselves. 

7 But it's significant, ladies and gentlemen, of what 

8 happened at the State Police. It's very significant. 

9 Transcription things that never occur. Take the PGMSUB results 

10 on one of the stains on the knife, a 1+. Josh Pompey is a 1+ 

11 1-. I submit to you as Brian Wraxall testified on that system 

12 he's excluded. And exclusions in PGM, ESD or PGMSUB are 

13 exclusions as good as blood-typing or DNA. All experts have 

14 testified to that. 

15 And the best part about it is or the worse part is 

16 that that 1+ result never made it on to the work notes that the 

17 defense received in 1991 in discovery. And it never ends up on 

18 their final report. 

19 The only way the defense would know of evidence of 

20 innocence on the knife on the sub result is to see the archive 

21 documents themselves. You can infer a great deal from that, a 

22 great deal from that result. There's somebody else here on the 

23 knife. And remember something. The State Police, I submit to 

24 you, got the Cadillac of all stains. They got the first crack 

25 at it. I submit to you they weren't looking for Mi•• Robinson's 
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1 blood. They were looki ng for other biological fluid from the 

2 killer. 

3 It wouldn't surprise anyone that a victim's blood 

4 would be on that knife but other biological fluid would be 

5 important. They were taking swabs of areas they thought could 

6 come from a suspect not from a victim and those 2-ls, I submit 

7 to you, is the answer to the case. We don't know from what Mr. 

8 Hoffman's serology ls. We asked for it. 

9 

10 

11 

MR. SANTULLI: Objection. 

THE COURT: I 'll sustain that. That's not accurate. 

MR. KLEINER: We, in this case, Brian Wraxall 

12 testified to it, we don't know what Mr . Hoffman's PGM is. We 

13 don' t know what his PGMSUB is . We don't know what his ESD or 

14 GLO is. We don't e ve n know what his blood type is. And I 

15 submit to you that that is the unknown on the knife. That is 

16 the unknown and that is a very important part of this case, 

17 perhaps the key to this case. 

18 Brian Wraxall and Dr. David Bing found exactly what 

19 was the problem in this case. I think there's a reason why the 

20 FBI didn't test this knife. All you gotta do is look at the 

21 results from Br ian Wraxall. What do you think they were going 

22 to be scared of? 

23 This ls what they're scared of, ladies and gent lemen. 

24 Remember this? A picture of Josh Pompey ' s forearm. You heard 

25 testimony from law enforcement, Detect i ve Mordaga and maybe 
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l Lieutenant Carlino Mr. Pompey had a scratch on his forearm 

2 consistent with a fingernail scratch. Remember that type of 

3 testim ny? Sounds so good, doesn't it? He's a boxer. We're 
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4 all human beings. Look at your own hands. If we put all of you 

5 in the jury room together who has a few cuts or nicks either 

6 here or there? And he's an athlete. Then you say to yourself 

7 is he telling the truth? Does he even know. Does Carlino know 

8 that answer? Why don't we find out. What's the best way to 

9 find out if this thing on the forearm is caused from the 

10 fingernail of the victim? 

11 What happens? Does the FBI test the fingernail 

12 scrapings? No. In fact, Heaney is dropping one down, the thing 

13 over there . He said he lost one of them. They're not doing 

14 anything. They ke p t alking about storage, we're not going to 

15 find anything. Well, Dr. Bing says he's been doing this stuff 

16 for years on fingernail scrapings. He's not doing it for his 

17 health. Don't underestimate these fingernails. They're very 

18 important in a struggle, in an alleged sexual assault. They 

19 idn't charge him with rape. 

20 Mr. Pompey, his DNA is nowhere in the fingernail 

21 scrapi ngs. Tha t should tell you a great deal. He's supposed to 

22 be doing these murders and confessing to them and who's testing 

23 the fingernail scrapings? We are, the defense. 

24 Mr . Pompey's confession, I broke in through the 

25 screen. This is their point of entry, ladie s and gentlemen. No 



summation - Kleiner 

1 fingerprint results, no blood results, no fiber results. The 

2 next day after this picture is taken the screen is gone. It's 

3 pulled to the side. Craig Morrissey's watch , remember all that 

4 testimony? You'll have it all in evidence. The old daily 

5 activity log routine, with the white out and the this and the 

6 that, and I'm off duty on this and I went back in somebody 

7 else's car. What is going on at this crime scene from six 

8 o'clock in the morning to 8:00 AM when the investigators came 

9 back? That's a key to this case. 

10 And Aquilina, they stick him in between Hal Deadman, 

11 the FBI expert. You heard him from his activity log, he's 

12 supposed to go away in Morrissey's car. His car has the same 

13 numbe r on it that he filled out in the beginning. He's got car 

14 number XX and he's qot the same number when he goes in. 
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15 Morrissey has his car number 105 and he has the same number when 

16 he goes in . That should tell you a great deal about the chain 

17 of custody of this case and who's guarding the scene. Who are 

18 these people? 

19 The next day this screen is off and it's moved. The 

20 whole crime scene is different. They're finding knives in the 

21 crime s cene. The gloves are gone, the pants are gone. They're 

22 in the bag. Something happened and this is their point of 

23 entry. And they go well, that's a possible point of entry. 

24 They didn't even indic t him on burglary, ladies and gentlemen. 

25 MR. SANTULLI: Judge , it's part o f the felony murder 
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1 count. 

2 MR. KLEINER: You think that the screen would leave 

3 good fi ber impressions from a glove? Does that make any sense 

4 to you? Does that make any sense that after many years Mr. 

5 Pompey is going to rekindle a relations hip, a relationship 

6 that's been gone forever? Have you seen eye witnesses coming 
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7 into this courtroom saying they saw Pompey here, they saw Pompey 

8 there, they saw Mr. Pompey in Foodtown or Sea World or at Miss 

9 Robinson's house, eyewitnesses to say that? No. 

10 You know what you have in evidence? You have Mr. 

11 Tungare's notes at the State Police saying Pompey hasn't been in 

12 that house in four years accordi ng to Carlino, four years, and 

13 he comes in there in gloves and breaks in. No sneaker 

14 impression on the wa s her. No evidence of break in on the 

15 washer. This thing is absolute. It has the key thing in there, 

16 whatever that thing is. This is no point of entry, ladies and 

17 gentlemen. This is all they've got. This is all the argument 

18 they have. Otherwise this is an inside job. 

19 He's not cut yet, ladies and gentlemen, and he's 

20 confessing. He's saying I broke in through this door and he 

21 does i t with his left hand. He removes things with his left 

22 hand. Look at this. How are you going to get that lock done 

23 with your left hand? It's in the testimony from Carl i no . How 

24 is he going to do i t? Gotta get rid of that floorboard thing on 

25 the bottom. It's got blood all over it, ladies and gentlemen, 
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1 but he's not cut yet. And of course the glove has nothing on it 

2 on the palmar surface. This is false. 

3 Look at the white paint chips in this shot, the bottom 

4 of the door. Look at this. Remember the State Police? They 

5 had Pompey's sneakers. They had clothes. They were looking for 

6 these white paints chips like crazy. Did they find any on Mr. 

7 Pompey? No. Did they find them on his clothing? No. Did they 

8 find it on any evidence they want to attribute to Mr. Pompey, 

9 the gloves or anything else? No. 

10 Look at this bag right here. According to the 

11 confession Miss Robinson, she comes in, she puts down this bag 

12 and according to the confession she leaves. She doesn't stay. 

13 If you were in your own home, ladies and gentlemen, 

14 you would know if your place was broken into. She was right 

15 there, according to this confession, and she left and then cllJlle 

16 back. This is the eightieth example of a false confession. 

17 Look at the door. Look at the damage to this door. 

18 How could Miss Robinson have messed it? No. This has got to 

19 s top. But it doesn't. Because he always gets it wrong. 

20 Sparring partner, Larry Holmes camp. Goes to work at Larry 

21 Holmes' camp. You heard Carlino's testimony. Spars with 

22 people. What happens with sparring people? How many times a 

23 day do they get their head bashed in when they're sparring. 

24 MR. SANTULLI: Objection. 

25 THE COURT: Nothing to do with the case, Mr. ~leiner. 
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1 MR. KLEINER : He got the rehearsal wrong, ladies and 

2 gentlemen. There shouldn't be blood on this door according to 
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3 the confession. There shouldn't be this type of damage for Miss 

4 Robinson to miss. That's a common sense one. Anyone who knows 

5 their kitchen would be on the phone wi t h the police or run out 

6 of the house immediately. 

7 Over and over again the same thing. Suspected blood 

8 on the two-by-four? He's not even cut yet. No wood chips or 

9 anything like that, or chips from wood or paint chips to the 

10 gloves. That should tell you a great deal. No fibers from a 

11 glove on all those things that Miss Deegan wants to tell you are 

12 impressions from a glove. 

13 You t hink a bloody g love would give you those types of 

14 fiber impressions r pattern impressions if they're such great 

15 surfaces for fingerprints. 

16 There's a struggle going on, ladies and gentlemen. 

17 There's a struggle going on in the kitchen. Photograph after 

18 photograph. Somebody is on one side of the door and somebody is 

19 on the other s ide of the door. You don't have to be Dick Tracy 

20 to know that that's not a hand impression. Does that look like 

21 a foot impress i on? 

22 Ha ve you ever gotten out of your shower in the morning 

23 on the tile and you put your foot down on the tile and you have 

24 that big arch area and you have just the makings of your foot 

25 tips on t he digits of your foot and you've got your heel . Does 
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1 that look something like that, especially if you're wearing 

2 socks and you're talking about blood? 

3 Now they get so nervous. Now you have Deegan saying 

4 somebody is on the other side of the door and they're getting 

5 their fingers around here. Give me a break. It's like the 

6 wooden utensil drawer speech. It's an insult to your 

7 integrJ.ty. No, Miss Robinson didn't get out of the bedroom, 

8 according to the confession, and Miss Mitchell wasn't stabbed 

9 but look at what we have in the hallway. We have so much 

10 evidence of blood in the hallway. We have this part of the 

11 door. We have the other shot to the door. Confession has 

12 nothing of this. 

13 The glasses of Miss Mitchell on the stairs. Pompey 

14 had a fifty-fifty ~hance to get it right or wrong from the 

15 rehearsal. Guess what? He got it wrong. They said was it in 

16 the stairway or was it out in the living room? Fifty-fifty 

17 chance. He got it wrong. That was a very big part to this 

18 case. She's going up the stairs and he says I hit her on the 

19 left side of her face, I hit her on the right side of her face. 
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20 I hit her with a left hook to the right side. She's here. He's 

21 supposed to be here. Impossible, ladies and gentlemen. 

22 And then he's supposed to be a heavyweight boxer. 

23 Poor Miss Mitchell, seventy-four years old and she wiggles out 

24 of a third blow according to the confession. Are you kidding 

25 me? The statement is screaming out to you saying this is 



summation - Kleiner 

1 confabulation. This is lying. This is rehearsals getting 

2 wrong. This is unbelievable. Wiggles out of a third blow and 

3 gets into the hallway. 

4 Meanwhile you've got Deegan testifying that the hands 

5 of Miss Mitchell appear to show that she was dragged into the 

6 living room. Again inconsistent with the statement. Again 

7 blood in the hallway. Again the problem. The glasses are now 

8 in the living room but now they're here. Got it wrong again. 

9 Blood on the freezer in the hallway. Just another 

10 example that something else is going on in this crime scene, 
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11 ladies and gentlemen, something else than what's being stated by 

12 the State. 

13 Mr. Pompey is supposed to be straddling Miss 

14 Robinson. She's fo nd ead on the floor. Look at this shot, 

15 ladies and gentlemen. Miss Robinson, I submit to you, this is 

16 terrible case but Miss Robinson, I submit to you, look at this 

17 mattress. Do you think she was stabbed on this mattress? Do 

18 you think that's reasonable? Look at the suspected blood over 

19 h.r e and over here and look at what it looks like to you. 

20 Something else is going on in this crime scene, ladies 

21 and gentlemen. This is not rekindling this relationship that 

22 was over for years. There's something else. There's some other 

23 purpose to this. There's no motive here for Mr. Pompey. This 

24 is a problem. Again inconsistent with the statement. This 

25 blood shoul dn't be here like this. 
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1 Look at this over here. Is that a body that 

2 ultimately ends up over here, dragged off to bed? What was 

3 somebody looking for in this crime scene? What was somebody 

4 looking for? You know the answer. You know it because of the 

5 photographs. I told you that Miss Robinson left all the clues. 

6 Bill wrappers. Do you know, ladies and gentlemen, if 

7 you look at these photos long enough in that jury room, and 

8 there's going to be twelve of you, you're going to see so many 

9 bill wrappers saying hundred, hundred, hundred, hundred. Not 

10 one of them is in evidence. This one was on her body. That 

11 should tell you a great deal. This case is about somethinq 

12 else, something terrible, something that indicates that this 

13 murder occurred for an entirely different reason. This was not 

14 somebody trying to e t out of a crime scene to save themselves. 

15 This was a murder that made a statement, a big statement. It 

16 has nothing to do with rekindlinq a relationship. This 

17 shouldn't be here. 

18 And you know what? When you look at photo 129 of the 

19 lastic baq after the body is removed you'll notice that the 

20 cash wrappers aren't present around the body anymore either. 

21 There's some still around but this one not found. 

22 And more importantly somethinq else is missinq. This 

23 is a shot taken on the 7th before the glove is found. The cash 

24 box is missing now too, ladies and qentlemen. Not even Miss 

25 Cyrus, who says she threw out the shirt -- don't blame her for 
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1 it, ladles and gentlemen. She's a pawn. She's nothing but a 

2 pawn. She's grieving. Blame anyone who takes that testimony, 
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3 not her , but she wouldn't even fess up to that, seeing that cash 

4 box. It's gone here. It's gone in photo 129. It's gone. 

5 Is t his a real investigation? It's locked, shut and 

6 we don't see it again after the body is removed. The shot with 

7 the plastic bag tells you everything you need to know. Somebody 

8 is leaving clues for you, ladies and gentlemen. There's a lot 

9 more to this case. A lot more. This had nothing to do with 

10 motive. 

11 Look at the crime scene itself, the clothes and 

12 everything else. You know Pompey is not the killer, ladies and 

13 gentlemen. You know that from the knife now. But he's supposed 

14 to be going for the kn fe. Going for the glove. Why are all 

15 the clothes strewn around? Why was Miss Robinson taken off of 

16 the mattress? What are they looking for? What were they 

17 looking for? Did they find it? 

18 Because of this investigation we'll never really know 

19 11 those answers but the clues were left for you to tell you 

20 that there's another equation here that ls the truth. 

21 How can you not take a cash box into evidence? You 

22 tell me, ladles and gentlemen. How can you not take it into 

23 evidence? How can you not take the bill wrappers in evidence, 

24 especially the one on her stor!Ulch? It could have seminal 

25 material. It could have biological material. It coul d have 
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1 other material. And all we get is bill wrappers when we never 

2 find the cash. That should tell you a great deal. There's much 

3 more t o this case than you'l l ever know, we ' ll ever know. 

4 This photo should also tell you a great deal about 

5 this case. Imagine this. It's hasn't rained for three days. 

6 Mr. Pompey is supposed to dump all of this clothing into the 

7 wooded area. He doesn't mention anything about the plastic bag 

8 with the yellow pull tie in the confession but look at all these 

9 items. Do you know when you read the notes of Miss Mancilla, 

10 the trace expert, do you know there's no evidence in this case 

11 that leaves or debris o r soil is attached to the pants, to the 

12 windbreaker, glove or anything like that? Or even the plastic 

13 bag . There's no blood in the plastic bag, nothing. There's no 

14 fibers in the plas~ic bag. Nothing. 

15 What's the plastic bag here for? You know what it's 

16 here for, ladies and gentlemen. You know because you know what 

17 happened in Mr. Pompey's home. You want more visual evidence, 

18 other classic evidence of planting evidence Josh Pompey's home 

19 i s a classic e xample of that. 

20 Black or green plastic bags in Mr. Pompey's hallway, 

21 three brown plastic bags with yellow pull ties taken from Josh 

22 Pompey's hal lway. One from the living room, one filled with 

23 trash in the kitchen, all matching up, according to t he 

24 t e stimony, to this. What a surprise. Thia ia aa bad aa it gets 

25 so what does it matter if we plant his DNA, plant the shirt, 
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1 plants everything else? What's the difference once you get to 

2 this point, ladies and gentlemen. 

123 

3 Look what happened in this extra crime scene. No sink 

4 traps taken from Mr. Pompey's house. No fiber evidence taken 

5 from Mr. Pompey's house. No physical e vidence taken from Mr. 

6 Pompey's house, clothing or other items. No blood trails going 

7 to Mr . Pompey's house. Nothing. Their photographer who never 

8 testifies takes this picture. Not brown plastic bags with 

9 yellow pull ties. Black bags. 

10 Where are the pictures of the bag in the hallway? 

11 Where are the pictures of the bag in the living room? Where are 

12 they? You'll have them all. We have the living room here, no 

13 plas tic bag. Cross-examination is well, there's a couple of 

14 shots of the livin~ room. This is just one. Maybe it's in the 

15 corner over here or back there. Maybe the shirt is back in the 

16 corner again. It's the same old story, ladies and gentlemen. 

17 It's the same old thing. Carlino told you we photographed 

18 during the search. 

19 This is the most graphic evidence of planting. They 

20 couldn't find anything in his home. They couldn't find any 

21 blood . They went in there sayi ng hey , we got the confession, 

22 we're going to find something here. They don't find anything so 

23 what do they do? They pull the plastic bag routine. That's 

24 exactly what they did . How do you know it? Because of this 

25 shot, the plastic bag that's filled with trash in the kitchen . 
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1 No plastic bag in the kitchen and the key to that is 

2 Miss Mancilla. See, she didn't know, ladies and gentlemen. She 

3 thinks everything is out in the dumpster but she didn't know 

4 anything about, and you heard her testimony about garbage in the 

5 plastic bag, the yellow pull tie. She didn't know anything 

6 about that. She testified to that. It's written on the bag. 

7 That should also tell you a lot. How could she miss that? 

8 But the pictures that are in evidence for you are 

9 key. Those pictures that she took at the State Police again 

10 prove it again and again. There's no debris on the plastic bag 

11 that was filled with trash. Not one ounce of debris. Not one 

12 little coffee grind. Not one little coffee drip. Nothing. 

13 How much more is enough until you say they ' ve planted 

14 evidence against J osh Pompey . How much more does one need to 

15 see somebody is being framed out here? It can't be filled with 

16 trash . It's over. It's over, ladies and gentlemen. 

17 And this is taken during the day? This is taken 

18 during the day, ladies and gentlemen? And then the cross of Mr. 

19 Morgan all of a sudden now they're using blue halogen lamps. 

20 What did they do, bring a generator up there? You know better, 

21 ladies and gentlemen. You know . 

22 Take those negative strips in the jury room. Take 

23 them. It's no wonder Mr. Morgan said it's possible it could be 

24 a different strip . Turns out to be the same strip but look at 

25 those things in the jury room under the light box. Look at 
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l these shots from the negatives. They're gray. There's no 

2 ambient light. This is not Sequoia National Park in 
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3 California . This is Hackensack, New Jersey. This is a railroad 

4 track area. There's plenty of light all over the place but not 

5 here. Not here. 

6 This is five o'clock in September, five o'clock PM. 

7 My foot it's five o'clock PM. Look at those negatives. They 

8 were outdoing themselves to try to prove that it was taken 

9 during the day but you can't find any evidence photographed 

10 during the day. Look at the shadows on this, ladies and 

11 gentlemen. Look at the shadows from the leave. Look how dark 

12 these shadows are. Then you look at other pictures of daylight 

13 shots. This is a classic example of hard shadows. Where do you 

14 get hard shadows from? No ambient light. 

15 Miss Deegan took these photos? She's processing the 

16 car. She writes a report, I did the fingerprint work at the 

17 crime scene, I did the work out in the car, I did all these. I 

18 wrote a report on it. No mention of photographs out in the 

19 oded area in her report from September 5th to September 8th. 

20 This is taken the 7th. No mention. No photo log, nothing. 

21 Then she says well, I was with Detective Goldrick. 

22 And then you heard some of my questions of her regarding Officer 

23 Hall . If you remember, Officer Hall from K- 9 says I k i ssed her 

24 hello. I knew her and I left. 

25 Two pieces of testimony from Miss Deegan. The fir•t 
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1 time she testifies in her prior transcript she says, and she 

2 acknowledges it, she says Hall took me down there with him. 

3 Then, 19 8 when I called her back she says no, he didn't go back 

4 with me. 

5 She has no idea what's going on. She's just a pawn. 

6 Another Senior Investigator is a pawn to something going on 

7 above her, beyond her. 

8 Might be an appropriate time for a quick break, Judge. 

9 

10 

11 

12 to be? 

13 

14 

15 

16 

17 

18 

THE COURT: We'll take a short recess. 

(No jury present.) 

THE COURT: Mr. Kleiner how much longer are you going 

MR. KLEINER: 4:30. 

THE COURT : You'll be done today? 

MR. KLEINER: Absolutely. 

(Short recess taken.) 

(No jury present.) 

THE COURT: I'm going to ask the jury the schedule, if 

19 hey want to come in on Saturday. 

20 

21 

22 

23 

MR. KLEINER: It may go into my summation. 

THE COURT: It will take seconds. 

MR. SANTULLI: Are we qoinq Friday? 

THE COURT: I believe so. That's what I'm qoing to 

24 ask them. How lonq are you going to be tomorrow? 

25 MR. SANTULLI: Certainly the morninq, until at least 
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2 

3 

4 be 
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THE COURT: Can I tell them that? 

MR. SANTULLI: Until I set up my stuff I don't want to 

5 (The following is heard in the presence of the jury.) 

6 THE COURT: A few things I want to cover with the jury 

7 at this moment as to schedule. Mr. Kleiner will be finishing 

8 his summation today. Mr. Santulli will go tomorrow. Hopefully, 

9 although I can't promise you that, we may have the charge done 

10 tomorrow. Have you agreed to come in on Friday? Okay. What 

11 about Saturday? 

12 

13 

JUROR: No. 

THE COURT: No problem. I'm not trying to impose upon 

14 you. You have thimgs to do on Saturday. Sometimes jurors want 

15 to do it . Then you'll be back here on Monday. We'll start 

16 deliberating by Friday the very latest. And then we'll have you 

17 just because I don't expect you to be done on Friday. If you 

18 can, fine. If not we'll have you back on Monday. Any problem 

19 with the nine to five schedule? 8:30 you get here. 

20 

21 

JUROR: 4:30. 

THE COURT: Actually 8:30, if you're all here 8:30 you 

22 can start deliberations. Once the twelve deliberating are here 

23 you can just start . 

24 We won ' t loose that time. Also, once you start 

25 deliberat ing we will, at the expense of the County o f Ber gen, 
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1 provide you with lunch. 

2 JUROR: Oh, boy. 

3 THE COURT: That's in addition to your five dollars a 

4 day. 

5 JUROR: I should let my employer know we're going to 

6 begin deliberating this Friday and I won't be in? 

7 

8 

9 

JUROR: Is everybody here able to come on Friday? 

JUROR: Yes. 

THE COURT: Then it will be Friday. Then we'll go to 

10 Monday, Tuesday, whatever time. As short or as long as 

11 deliberations take, you decide. We'll have you here from 8:30 

12 to 4:30. 

13 JUROR: Do we have to stay in the jury room the whole 

14 time? 

15 THE COURT: Every now and then if you decide you want 

16 to take a break -- yes, you do. In the good old days they use 

17 to lock you in. Once you start deliberating you didn't get 
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18 out. Hotels, you spent the evening until you deliberated. It 

19 got -- until about ten o'clock at night. But no. If you want 

20 to as a group but you can't deliberate outside. Some may or may 

21 not be smokers and you want to take a break, then you break. 

22 The officer would move into the room to make sure all the 

23 evidence is secured. Then you can go out, take a walk around 

24 and do what you want. But we do provide lunch on a case of this 

25 type whi l e you're deliberating. 
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JUROR: Whatever we want? 

THE COURT: I don't know if I'd go that far. 

THE COURT: All right. 

MR. KLEINER: Ladies and gentlemen, I put this 

5 photograph back up. I just want to remind you of the testimony 

6 from K-9 Officer Hall and what he indicated was in his report. 

7 This is supposed to be west of second Street past the dumpster, 

8 even going farther west away from the house. Remember Officer 

9 Hall's testimony from K-9? All he found in his report was 

10 something up by First Street, a pair of pants. That's what's in 

11 his report. Nothing mentioned about a plastic bag, a 

12 windbreaker, cassette tapes, a glove and the pants. Same thing 

13 with Detective Goldrick where he said he had to remove the 

14 plastic bag in orde o find the glove. 

15 When you're looking at the evidence in this case 

16 you'll find the photo that I showed him which shows a plastic 

17 bag over here before it's removed and the glove imbedded by the 

18 cassette tape towards the leaf area. You'll have it. You 

19 ~emember my cross-examination of Detective Goldrick. Again more 

20 and more of the same problem. 

21 Also the State is going to get up to you and say again 

22 only the things that the killer would know, over and over and 

23 over again. Carlino didn't know about the blood type on the 

24 living room floor that's Audrey Robinson's blood type, blood 

25 type B. She's out of that room. This was the picture I was 
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1 talking about this morning. Not consistent. Absolutely 

2 inconsistent. 

3 Carlino didn't know about the blood that was found on 

4 the basement step. Nothing in the confession about this. Blood 

5 type B on the basement cabinet. Nothing in the confession about 

6 this. Something is going on. There's a struggle going on 

7 throughout this crime scene, ladies and gentlemen. Someone is 

8 looking for something or something else. Massive struggle. 

9 And this is a sworn, voluntary statement, five hours. 

10 Are you kidding me? It's so calm and cooperative, that Mr. 

11 Pompey is handcuffed to a chair, handcuffed to a chair. It's in 

12 nobody's report. Not testified to that way. They bring a 

13 stenographer in to talk about all the interruptions of Mr. 

14 Pompey. Oh, no, w d i dn't cut him off. She said she's never 

15 been in a case where there was a statement taken where the 

16 person was handcuffed. All calm and cooperative. That's a 

17 sworn, voluntary statement. That's a sworn voluntary statement, 

18 ladies and gentlemen. 

19 Where did the cuffs come from, anyway? Sacco is 

20 getting his back. Does he remember? Mordaga is off duty, 

21 doesn' t have his badge, doesn't have his gun. You think that's 

22 a real arrest? You think that's a pretextual arrest? You think 

23 that's a staged arrest? You kidding me? You don't think he had 

24 him under survei llance? 

25 Oh, I live right down the street. Yeah, well you 
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1 remember what Officer Sacco says? He lives on Terrace Avenue. 

2 That's not the street Mr. Pompey was arrested on. I live nine 

3 houses down. It's a coincidence that I arrested him. What a 

4 coincidence. 

5 This is a staged arrest, ladies and gentlemen. More 

6 evidence, again photographs. You have all the stand-up shots. 

7 Presumptive tests for blood on Mr. Pompey's sneakers. 

8 Presumptive tests for blood on this white shirt. You have many 

9 white shirts photographs here. Many. Oh, that white part of 

10 that blue pullover you'll have in evidence, t hat's loaded with 

11 blood, right? Look at that shirt. Look at the shirt here. 

12 Look at this and then think about the three swabs, the vaginal, 

13 the oral and the anal. Eight and a half years in a refrigerator 

14 someplace. Not ev n ~arked, not even shown until the defense 

15 cross-examines. Who do you think those swabs would be good for 

16 in a planting case? What do you think happened here? Look at 

17 that shirt. Find presumptive test for blood right over there. 

18 You could find . Look at his shirt. White. 

19 Supposed to be raping this woman. This terrible 

20 case. Not one hair evidence testimony from that witness that 

21 says t hat Mr. Pompey's hair is anywhere. Pubic, head. He's got 

22 to have his clothes off. The only place they found Mr. Pompey's 

23 hair was on the clothes he was arrested in. They could make 

24 that identification. That doesn't make sense. That hair 

25 evidence by itself tells you t here may have been sexual activity 
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1 but it wasn't coming from Mr. Pompey. That all involves someone 

2 else. 

3 Before we get to someone else, if you have any doubts 

4 in your mind, ladies and gentlemen, any doubts at all at this 

5 point listen to this about gloves and things only the killer 

6 would know. 

7 Michael Carlino says I told you things only the killer 

8 would know. Mr. Pompey said all of those things. Sure. I 

9 didn't know about no ejaculation. I didn't know about no semen 

10 evidence. I didn't know about that. That's his testimony in 

11 '96 and '97, two straight times under oath. 

12 1994, under oath, ladies and gentlemen if it means 

13 anything anymore, "QUESTION: When you indicated in your report 

14 you asked him a direct question about whether or not he 

15 ejaculated, do you recall that in your report and in your 

16 testimony? 

17 "ANSWER: Yes. We asked him. 

18 "QUESTION: In that time that he was being questioned 

19 ~ that you had already been provided information from the 

20 Medical Examiner's Office that there didn't appear to be any 

21 evidence of semen? 

22 

23 

24 

25 

"ANSWER: Yes. 

"QUESTION: You were aware of that? 

"ANSWER: Yes . " 

Then Carlino turns around and says that's a double 



summation - Kleiner 

1 negative, you're tricking me, all of that type of stuff. This 

2 was under oath, ladies and gentlemen. Things only the killer 

3 would know. It's come coming from the Medical Examiner's 

4 Office. 
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5 You still have doubts about the glove? Then listen to 

6 this. Carlino says no, we couldn't have any gloves on 9-5 or 

7 9-6. We couldn't have them because Josh Pompey told us about 

8 the wooded area and he told us about the house with the right 

9 glove taken off. 

10 Josh Pompey never mentions anything in the wooded area 

11 about a glove. Got that part of the rehearsal wrong because 

12 they wanted two gloves left behind in the crime scene because 

13 that 's how it happened in this case. Southwest, northwest. 

14 That's how you see t h e photographs. Listen to this. Out of 

15 the mouth of their own witness, Michael Carlino under oath, the 

16 man who is in charge of the chain of custody of Josh Pompey's 

17 blood. 1996 and 1997, I never saw a glove, Carlino says, on 9-5 

18 or 9-6. We didn't have any gloves in evidence before Michael 

19 Carlino questi oned Mr. Pompey. 

20 Oh, yeah? Well listen to this. Under oath 6-9-94, 

21 "QUESTION: Now, you knew from your investigation in this case 

22 that there was evidence that a glove or gloves had been used, is 

23 that correct? 

24 

25 

"ANSWER: Absolutely. 

"QUESTION: When you elicited this information from 
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1 Mr. Pompey you knew that there was at least one glove that had 

2 been recovered, is that correct? 

"ANSWER: Yes. 

"QUESTION: And you had seen it? 

"ANSWER: Probably. 

"QUESTION: Now, did you have a chance to look at that 

7 glove prior to the time that you questioned him on it? 

8 "ANSWER: Yes." 

9 Knew about it, saw it. 

10 You think the arrest after all this for Michael 

11 Carlino and Detective Mordaga, you think it was coincidence Josh 

12 Pompey was arrested the way he was? Do you believe in that 

13 char ge? No guns, no badge, none of that. He was in his dump 

14 truck working narcotics and construction. That should tell you 

15 a great deal. All of a sudden his house is on another street. 

16 It's all again the same old stuff, ladies and gentlemen. The 

17 same old glove speech from the plastic bag and 129. It's all 

18 the same thing over and over and over again. 

19 And then you get to the worse part of this case. 

20 Forget about the EDTA. We don't need it. We've got chain of 

21 custody material in this case that tells you what you need to 

22 know. Every single bag in this case is retained. Every brown 

23 bag, every envelope, every single item is retained except the 

24 envelope that contained the chain of custody material from Josh 

25 Pompey's vials. That should tell you a lot. 
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1 And Miss Koeppel got on the stand and she blew Michael 

2 Carlino right out of the water. Carlino says oh, either she 

3 threw ou t the bag or I did. She says not me. Carlino says we 

4 came with two bags. We put it all in one. You know that makes 

5 no sense. The hair and the pubic go to trace. The blood goes 

6 to chemistry. The blood is refrigerated. Miss Koeppel, our 

7 first witness, told you everything you needed to know. I 

8 wouldn't do that. If it comes in one bag, it comes in one. If 

9 it comes in two, it comes in two. 

10 That didn't happen. She called him by her testimony 

11 implicitly he's a liar on the most important part of this case. 

12 You can take that DNA evidence from the car. You heard the 

13 test i mony from Dr. Bing. You take it and you throw it away. 

14 Trust the State Pol i c e serological results. You can't trust 

15 this DNA evidence, ladies and gentlemen. He's always the major, 

16 ladies and gentlemen. Never a single source stain. Never in 

17 the living room. It's always Audrey's blood type. Not on the 

18 knife. Not on the glove. Always the major. 

19 Look at the DNA strips you're going to have in 

20 evidence and look at the reference sample strips. They line up 

21 quite nicely. Degradation occurring at the same time? Not in 

22 this case. 

23 Did Miss Mitchell's allelic dropout occur on the car 

24 swabs? You heard Dr. Bing's testimony. He even saw an allele 

25 that woul dn't have excluded Mias Mitchell but it came up leas 
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1 than a C dot. If you b l ow into this evidence with Josh Pompey's 

2 refrigerated reference sample you could blow through the minor 

3 contributors in this case. That's exactly what you saw on those 

4 graphs f r om Dr. Bing. And I submit to you that's exactly what 

5 occurred in this case. If that glove doesn't have it then that 

6 stuff on the car isn't his. 

7 No blood trails, ladies and gentlemen, K-9 doesn't 

8 have a blood trail, no blood trail to the car. Makes no sense. 

9 No blood trails testified to out on the railroad tracks, nothing 

10 in Josh Pompey's house. That should tell you a lot. 

11 It's a terrible thing but when you get caught red 

12 handed the sun does start to shine about innocence. Cold, hard, 

13 reliable evidence of innocence . You throw out the chain of 

14 custody bag, you knQW what happened next. You see the pictures 

15 of the car swabs? You'll see them. They don't look right, 

16 ladies and gentlemen. They don't look right. You look at the 

17 stain on those car swabs there's something going on. They're 

18 always picking up evidence the night before they go down to the 

19 BI. Why can't they go directly to the FBI? Why do they have 

20 to go back to the Prosecutor's Office refrigerator? Who are 

21 these people? 

22 You want to trust a liar with Josh Pompey's evidence? 

23 Because that's what you just heard about the glove and about the 

24 semen. That's just a small part of it. You have to trust a 

25 liar with Josh Pompey's evidence and a thrown out chain of 



summation - Kleiner 

1 custody bag everytime. One hundred fifty, sixty pieces of 

2 evidence, one bag thrown out, his vials. You want more proof? 

3 Okay. 

4 Took two weeks showing you videotapes that are in 

5 evidence. They're there for you. 

6 35A, 35B. 1997, 1997, 1996, 1996, 1996, 1996, 1996, 

7 1997. Make it real simple. This is section 35A. This is this 

8 or what's left of it. Remember the testimony on this. You want 

9 to see planting of evidence and planting of blood, the most 

10 sinister and devilish thing you can learn from this mattress. 

11 This, according to Dr. Bing, this area, this area, 

12 evidence of staining. This area evidence of staining. Cloth 

13 oblit erated. You see any evidence of staining anymore on the 

14 cloth? You saw Dr. Bing do it. He can do it a lot better than 

15 me. Look at that shot right here, what I was just talking 

16 about. Dr. Bing showed it to you. You saw the photographs. 

17 Right here and right here. You lift up this area and what do 

18 you find today? There's no cutouts here, ladies and gentlemen. 

19 I t 's gone. It's gone. Look what they're doing to the evidence. 

20 Blood type B, ladies and gentlemen, blood type 

21 B, right from the cutting from here, blood type B. From the 

22 cloth that the State Police took excluding Josh Pompey. What an 

23 amazing thing that Dr. Bing sees Josh Pompey in a mixture in the 

24 foam underneath. If he was not on the cloth, ladies and 

25 gentlemen, this is the most unthinkable thing you can imagine 
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1 but it makes sense because it's Michael Carlino. It's always 

2 Michael Carlino, Mr. Chain of Custody on the evidence, Mr. 

3 Perjurer based upon his prior testimony. That's what it is. 

4 You can call it misspoken, you can call it something else. 

5 Where I come from where you have inconsistencies like that 

6 between two sworn statements that's what they call it. 

7 That's just the beginning of the mattress. He's 

8 excluded on the cloth. His DNA in the mixture is not excluded. 

9 That makes no sense. That's the story here, that's the story 

10 from here. And then, what's amazing is if you turn this around 

11 with this heavy bloodstain here, you've got only two layers of 

12 foam. You turn this around, this area would be this area over 

13 here . You see any blood on the back? No. 

14 How about 35B. 35B in 1997. 35B in 1996. 35B in 

138 

15 1996. 

16 Dr. Bing told you how he cut out this sample. He told 

17 you. Look at this. The back of layer three. Look at this 

18 shot. See a through and through here? Because Dr. Bing said I 

19 t ested the cloth above right here. I tested the cloth. And I 

20 kept asking him why? Why? You figure blood would come from the 

21 cloth down into the foam if it ' s legitimate crime scene 

22 evidence. He didn't find any DNA on the area above. He 

23 stopped. 

24 And then you get these cuttings on 35B. Look at these 

25 shots. Dr. Bing identified layer one you s ee some blood on the 
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1 top. Look over here. It's not even a through and through I 

2 indicate to you from this picture. Look at here, the cloth, 

3 layer t hree, some staining. Look at layer two, ladies and 

4 gentlemen. Three layers, three layers and look at layer two on 

5 Dr. Bing's through and through cut. Look at this thing. This 

6 looks like a bull's-eye. That's exactly what it was. How can 

7 you let this happen? How much more do you need of evidence 

B planting? It all adds up now. The mattress is a classic 

9 example of an unthinkable act. 

10 We should expect better. Mismanagement, negligence, 

11 that's one thing. This isn't negligence, ladies and gentlemen. 

12 This is cold, hard, planting of blood. We don't need any other 

13 test i mony. This is all you need from DNA to serology on 35A to 

14 the B and the Josh nderneath and then this, impossible. A 

15 through and through on the third layer. Doesn't make it through 

16 layer two I suggest to you. How much blood was up on top? 

17 Where you have 35A only two layers, you've got nothing on the 

18 back. 

19 Look at this. You see this evidence. You'll have the 

20 mattress samples. This came in from the back, ladies and 

21 gentlemen. That's what happened. That's not crime scene 

22 evidence. That's framing evidence. If you're guilty you don't 

23 have to do this. If you're innocent you have to do this. 

24 You saw Dr. Bing testify. You know the message he was 

25 sending a c ross to you. You remember his testimony and what he 
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l was trying to say to you. 

2 MR. SANTULLI: Objection, Judge. Mr. Kleiner can say 

3 what he aid. He can't say what he was trying to say. 

4 THE COURT: What he said he said. 

5 MR. KLEINER: The right glove, right glove turned 

6 inside out, the first fingertip where there's a hole. First 

7 fingertip where there's a hole outside out. This is the right 

8 side up shot of the first fingertip, right glove. Josh Pompey's 

9 right hand, his right index finger. Where these marks are, if 

10 they came from a cut or something like that, or a knife not from 

11 Josh Pompey. Just another nail in the coffin in this case, 

12 ladies and gentlemen. Just another example. 

13 It would be very easy to sit here and say there's 

14 unknowns on the kni f e, unknown killer. It's not Josh Pompey. 

15 That's not this case. It's not this case. This is an inside 

16 job. And I submit to you the evidence indicates Mr. Hoffman is 

17 right in the middle of this. Think about it. Think about this 

18 case. Think about what it means to you when you saw Edward 

19 o ffman on the witness stand. All the things he said, all the 

20 things he did. It is unbelievable what happened in this case. 

21 He seems to know people. Seems to remember seeing Michael 

22 Mordaga on his way out of the stenographic statement, according 

23 to his evidence, the man involved in construction and narcotics 

24 in the Township of Hackensack. That should tell you a great 

25 deal. 
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MR. SANTULLI: I'm going to object. 

THE COURT: I'll sustain that, ladies and gentlemen. 

MR. KLEINER: Cash box missing, bill wrappers 

4 missing. What else do we know about this case? We know one 

5 thing. We know that we can't say when Mr. Hoffman was exactly 

6 leaving work. We have estimates of time. We know one thing. 

7 He is admittedly at the house at around the time of death 

8 indicated by Dr. Denson through Lieutenant Chiodo's testimony. 

9 Lieutenant Chiodo testified in his report that the time of death 

10 was sometime between 6:00 and 6:30. That was testified to. 

11 That's evidence. 

12 MR. SANTULLI: I'm going to object. The testimony was 

13 it wa s a range of time. 

14 THE COURT· You decide what the testimony was. You 

15 decide what time people were there and what took place. 

16 MR. KLEINER: Dr. Denson said he put the time of death 

17 at 7:27 PM. The victims died one to one and one half hours 

18 prior thereto. The police are there at 6:15. Aquilina is 

19 unning around the house looking for suspects and other dead 

20 people. I submit to you that's classic evidence of a fresh 

21 crime scene. And Mr. Hoffman, he's at that house from 5:30 or 

22 so all the way to the time that the police come with no alibi, 

23 knocking on the door. 

24 People in the Fields laboratory, they don't see 

25 anybody l i ke Josh Pompey. They don't S88 Edward Hoffman 
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l knocking on a door. They didn't see anything, according to 

2 their testimony. He's knocking on that door. He's at the 

3 house, l adies and gentlemen, with no alibi. And all the State 

4 can say is he didn't bleed. How do we even know that? No 

5 photographs, no evidence taken of his clothing. Nothing. 

6 Nothing. 

7 Switch it for a moment, ladies and gentlemen. Switch 

8 it around. This was a prosecution of Edward Hoffman. That was 

9 our defense in this case. It is our defense. It's what 

10 happened. We are prosecuting Edward Hoffman in this case with 

11 the resources that we have. Investigator Yancey is all we have 

12 on investigations but he found a great deal. He testified to 
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13 some of the things he found. If we know time of death is one to 

14 one and one half hours prior thereto. Mr. Hoffman is the 

15 killer. 

16 Whether he bled or not we'll never know. If you 

17 don't blead it's very hard to find DNA. We have the clues. We 

18 have a lot of clues. We don't know about his hair. We don't 

19 know about his fibers but we know a lot. We know that if he's 

20 there at the time of death, that evidence alone establishes Josh 

21 Pompey's innocence and takes you where this case always should 

22 have been. 

23 The whole Hoffman thing got obliterated by a failure 

24 to investigate. Listen to the things that he testified to. He 

25 knocks on the door. Nobody is home. Nobody is there to say 
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1 that that happened and then what happens? He goes to the car to 

2 look for a note. That's his excuse for his fingerprints, ladles 

3 and gentlemen. Put it together. Put it together in the jury 

4 room. 

5 What ls he doing out here? His fingerprints are all 

6 over the car. He doesn't tell them about the trunk. We all 

7 know what's in the trunk, the red bag and those items. That was 

8 important. He's telling the police his alibi. We can put him 

9 at the crime scenes because of his fingerprint evidence. The 

10 car gets driven around before the murders. Sweat deposits from 

11 fingerprints, you think they're going to hang around if they're 

12 not indigenous to the crime? 

13 He says I'm looking for a note. Okay, so he's there 

14 around the time of eath Denson calls. Put that aside for a 

15 moment. His fingerprints are there and he says I'm looking for 

16 a note. Has she ever left you a note there before? No. That 

17 should tell you a great deal. Things out of the ordinary, 

18 ladies and gentlemen. When people say or do things out of the 

19 ordinary it's very significant. They're saying they're doing 

20 something they've never done before. That happens in 

21 homic i des. 

22 The bag in the trunk with his fingerprints on the 

23 trunk, remember when I showed this to Mr. Hoffman? Oh, we got 

24 coffee stains on his train passes or his train books. It's his 

25 bag. Lot of blood in this cas e, ladies and gentlemen. Lot of 
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l blood in that car. No one teated this from the State Police. 

2 This never went to the State Police. Tucked away in a red bag. 

3 It's always coffee stains. Nice circular coffee stains, right? 

4 Eight years later blood doesn't look red anymore. It's on the 

5 other side too, on the envelope. 

6 It's all going to be in the jury room. Go through 
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7 this with latex gloves. You'll see the same thing that you saw 

8 when I cross-examined him. Plenty of these in the crime scene. 

9 You know how many plastic bags there are in the crime scene? In 

10 the bag in the trunk. Circumstantial evidence. 

11 Lot of blood in this crime scene. Doesn't take much. 

12 I guess it's coffee stain if you want to believe Mr. Hoffman. 

13 This is a terrible thing. Very bad. 

14 Ladies a ~ gentlemen, never tested. You can clearly 

15 see white matter on this. What is this doing in his trunk bag? 

16 Is it yogurt or something else? It should tell you a great deal 

17 now. Cash wrappers, cash box and more. 

18 The phenethylamine testimony in this case had nothing 

19 t o do with Miss Robinson as far as her. It has nothing to do 

20 with her cause of death but Dr. Zugibe told you very candidly, 

21 he said it's not caused by decomposition. The results of the 

22 phenethylamine in Miss Robinson's blood stream are in the HPLC 

23 amphetamine logbook from the State Medical Examiner's Office. 

24 This has everything to do with Mr. Hoffman, everything, ladies 

25 and gentlemen, everything. 
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MR. SANTULLI: I'm going to object. 

2 THE COURT: Ladies and gentlemen there's no evidence 

3 there's any illegal substance on that spoon. Be guided by the 

4 evidence. 

5 MR. KLEINER: Ladies and gentlemen, it talks about 

6 circumstances and clues. All we know now is whatever was in 

7 Miss Robinson's blood stream is in their amphetamine logbook. 

8 It can be no better stated than that. As you know from this 

9 case and Dr. Zugibe, do you think he knows whether 

10 decomposition 

11 MR. SANTULLI: Objection. This is outside the scope 

12 of testimony. 

13 THE COURT: Overruled. You decide what the testimony 

14 was. 

15 MR. KLEINER: Absolutely, Judge. 

16 Dr. Zugibe said this phenethylamine amount was not 

17 caused by decomposition. No, no, and no. So how did it get 

18 there? 

19 You'll see pictures of the trunk of the car open. 
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20 You'll see it and you'll see eight years ago if you look at the 

21 bag itself, it's a red bag, but you'll see staining on this bag 

22 when you look at the pictures of the trunk. You'll see it. And 

23 what's inside it. So we have now the time of death issue. We 

24 have this issue and we have other things. 

25 Now, the question is what's up with this seminal 
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l stuff? You got a case here where the State is saying Mr. Pompey 

2 raped her but they're saying they can't find any semen. That's 

3 a firs t where the defense is bringing out seminal activity 

4 informat ion from Dr. Bing in a rape case and the State is saying 

5 no. There's a lot of firsts in this case, ladies and 

6 gentlemen. Do you believe Dr. Bing? Do you think Dr. Bing saw 

7 what he said he saw? Do you think there's a problem with these 

8 archive documents? Page nine on the photocopy and the real page 

9 says 90-9 and you'll have some exhibits that say page nine on 

10 them. Remember that with Dr. Bing. 

11 Something is going on here but the results are 

12 inconsistent with Dr. Bing's seminal report. If Dr. Bing saw 

13 those specie determination reports he would have called them all 

14 positive because t h s tain plates was positive down the line. 

15 He only called five positive on the P- 30. It's inconsistent 

16 with what he saw. You think with his credentials and his 

17 expertise, do you think Dr. Bing knows what he saw? He brought 

18 his camera with him. Would have been a great way to know. Who 

19 i s seeking the truth? What's going on here? 

20 MR. SANTULLI: Objection. Not proper to make those 

21 comments in summation. 

22 THE COURT: I'll let it go on. It's argument, ladies 

23 and gentlemen. You deal with the evidence and then decide 

24 whether you a ccept the argument or not. 

25 MR . KLEINER: Miss Robinson, I suggest to you from the 
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1 evidence, had a visitor that was invited not through the 

2 basement, not through the door. This was somebody, I suggest to 

3 you, wh was known to her. Did she have sexual activity? I 

4 submit to you the evidence indicates there's no vaginal 

5 bruising. There's no evidence of ripped clothing. There's no 

6 evidence from the medical examiner that there's evidence of a 

7 sexual assault. There's nothing. 

8 You've got the three missing swabs in the refrigerator 

9 which never went to anybody. I wonder what those results would 

10 have been. We'll never know. But there's a lot of clues to 

11 sexual activity. We know she didn't have her clothes on when 

12 she died. Look at her glasses, ladies and gentlemen. Look at 

13 them on her dresser. If there was sexual activity here, I 

14 submit to you this i s j ust another classic example of what we 

15 have here , which is consensual sexual activity that has nothing 

16 to do with Josh Pompey. The bra, key. 

17 The State can get up and say it's inconclusive, it's 

18 inconclusive, it's inconclusive. That's the testimony. You've 

19 eard testimony from the experts, the various experts called, 

20 evidence that comes up less than the c dot or the control dot. 

21 Some call it with caution. Some will call it with other 

22 caveats. Dr. Bing is more conservative. He says it's 

23 inconclusive. But it doesn't mean the alleles aren't there. 

24 You saw the exhibit. You saw Mr. Hoffman's DNA. You saw it. 

25 MR. SANTULLI: Objection. This was not the testimony. 
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MR. KLEINER: That's what the testimony is. 

MR. SANTULLI: Clearly it was not the testimony. 

THE COURT: Ladies and gentlemen, you decide what Dr. 

5 MR. KLEINER: It speaks for itself. It's your 

6 determination. This was not taken from a suspected bloodstain. 

7 This was taken as a control. There are only certain ways you 

8 can get your DNA on something. We're testing this evidence 

9 seven years after the fact as a control. If it's not blood, the 

10 DNA that's here, what else do you have on a bra, on an 

11 apparently unstained area? Do you have semen possibilities or 

12 saliva? Either one, but look at the location. The bra in the 

13 livi ng room. That's this bra . That's 6C. Here are the 

14 results. Here's Ho ffman's results. You look at it. You figure 

15 it out. 

16 The alleles aren't going anywhere. The strips will be 

17 there. You can see what everybody else saw. 

18 Hoffman says he wasn't there during the murders. We 

19 know otherwise from the evidence. We know problems in the car 

20 now. We know the time of death problems. This is powerful 

21 evidence. If you can just stop for a moment with all of the 

22 Josh Pompey case and just sit and think about Edward Hoffman and 

23 what this case really was all about in the beginning, you know 

24 what happened. It's all this stuff about Josh Pompey. All this 

25 planting of evidence that took us away from Mr. Hoffman. 
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1 Mr. Hoffman not only didn't tell us about his 

2 fingerprints on the trunk. He didn't tell us about the last 

3 time he had sexual activity with Miss Robinson. According to 

4 this I went backwards. I went fi.ve days, four days, six days, 

5 one day. All the way past six days. No, no, no, no. Does that 

6 make sense to you? Is he telling you the truth? Or is he 

7 leaving his remnants at the crime scene? 

8 He keeps telling us I wasn't there. I didn't do the 

9 murder. Oh, yeah? How about the utensil drawer, ladies and 

10 gentlemen? 

11 Miss Deegan admits on the witness stand that this area 

12 of the utensil drawer has suspected blood on it, and when you 

13 look at the smaller shot of this you'll clearly see suspected 

14 blood on the upper l e f t hand corner of the drawer. No doubt. 

15 She says that if that were Edward Hoffman's print, his latent 

16 print from his right index finger, it would be partially or in 

17 blood. She says it's not from there. Well, where is it? I 

18 can't tell you where it is. 

19 What kind of fingerprint expert is this? Miss I'm a 

20 hundred percent sure it's gloves on wood. This is catered 

21 testimony. This doesn't make any sense. No fingerprint 

22 camera. No documentation of where it comes from. Gee whiz, 

23 take the drawer. This is a double homicide case. She gets 

24 these results in 1989 and writes a report five years later. 

25 Of course Mr. Hoffman is on the u~ensil drawer . H•'• 
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1 nowhere else in the house according to the fingerprint results. 

2 He's not on the knife. He's not doing anything. You think he's 

3 cooking in the kitchen? You really think that? That's what 

4 they're suggesting you to believe. That there's a legitimate 

5 reason for his fingerprint to be here. We know now. We know 

6 the truth. We know the truth, ladies and gentlemen. 

7 I'm going to ask you to take a look at this. Ladies 

8 and gentlemen, when you go into the jury room, this is Mr. 

9 Hoffman's print on the utensil drawer. Go into the jury room 

10 and try to do what Miss Deegan says that she did, a wax pencil. 

11 You see that pencil? Ask for one and go into the jury room and 

12 without a straight edge or a ruler try to make this. This is 

13 more than man made. Why do you think they invented rulers and 

14 straight edges and eve rything else? This lines up perfect with 

15 a ruler. It also lines up perfectly with the edge of the upper 

16 half of the left drawer and it makes sense. 

17 But they say no, we're using wax pencil. What are 

18 they doing out here? They say they have wax pencils on the 

19 hallway door. I show her pictures of the hallway door. Where 

20 is the wax pencil? It's not there. Where is the wax pencil 

21 over here? It's not there. If you're going to plant this blood 

22 what's the difference now. Let's keep it going. Let's take two 

23 steps forward rather than going two steps back. It doesn't 

24 matter. 

25 And look at this thing. Take all the fingerprints in 
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1 this case. This print has a different tint to it than the other 

2 prints do. You're call not mine. But you know one thing, 

3 ladies and gentlemen, who's trying to get you to the truth? It 

4 doesn't make sense they can't identify to the drawer other than 

5 saying but it's not in blood. So much for the blood theory. 

6 The glove theory is because they don't have Josh Pompey's prints 

7 in the house. 

8 You take this in the jury room, ladies and gentlemen. 

9 You'll have the small shot too. You take it. And all you have 

10 to do is just line it up with the edge of the drawer and it will 

11 fits quite nicely. This is what we talk about solving a case. 

12 If you find that's his fingerprint on the corner of the drawer 

13 you k now Josh Pompey is innocent. You know Edward Hoffman is 

14 guilty. You know i t because you can see it and prove it to 

15 yourself. There is no way the human hand could do what Deegan 

16 suggests. 

17 You're going to have in the jury room her little 

18 demonstration up here on the well. Did you notice when she did 

19 e r demonstration she wouldn't go to the corner area. God 

20 forbid we pick up the corner of the well just like the corner of 

21 the drawer. That's a truth finding process. Watch this. She 

22 gets over here. She has an advantage now. She's got a real 

23 advantage because on the drawer she's got to get down 

24 here, right, with blood all over the place and she's got a crime 

25 scene. She's got a little can there. You'll see it. She's got 
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1 to go like this with her hand and go down with a right angle 

2 with a wax pencil on a drawer that has all this on it that's 

3 grooved and she's going to do it perfect? She doesn't even do 

4 it up here. You saw that line. It's not a straight line. How 

5 the heck did she do it over here? 

6 Sometimes that you get caught. I ask you do it a 

7 thousand times in that jury room. You'll never make something 

8 like this. Never do it. 

9 This is what we talk about when we talk about solving 

10 a crime and you say to yourselves when you go in that jury room, 

11 you say to yourselves would I convict Edward Hoffman if I 

12 believed his print was in blood? Would I convict him? This 

13 case is not about reasonable doubt. This case is about 

14 innocence. 

15 I can't even show you this without putting my finger 

16 here - -

17 THE COURT: You're trying to infer something. What 

18 that deals with I'm not going to tell them. It's two or three 

19 years prior to this incident he had a family court matter. It 

20 doesn't belong there. Mr. Kleiner improperly introduced it to 

21 you. 

22 I'm reprimanding you severely over that. we went over 

23 that before we started the summation. You deliberately did it 

24 to i nfer something worse. It had to do with a family support 

25 matter of a child he had. Nothing related t o this case or 
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1 anything you should infer anything concerning him in this case. 

2 MR. KLEINER: Yes. This is from the glove box. Mr. 

3 Hoffman admits that this is his. This is not Mr. Pompey's. The 

4 contents, as the Judge just indicated to you, he's told you 

5 about contents. Why is this in the glove box? Why is this in 

6 Audrey Robinson's glove box? What is this doing there? What's 

7 that bag in the trunk doing there? And then when you turn it 

8 around do you see more suspected blood? 

9 This is not Josh Pompey. This is all about Edward 

10 Hoffman. He doesn't even know from his testimony the age of his 

11 child. That was testified to by him. That should tell you a 

12 great deal. 

13 He doesn't even tell you in this case anything, 

14 anything at all about what really happened in this case. It's 

15 all damage control. He's being accused of the murders. They 

16 admittedly accused him of the murders. He's trying to save 

17 himself, ladies and gentlemen. Mr. I own a burgundy windbreaker 

18 or a windbreaker but it's not that one in evidence, not that one 

19 i n evidence. 

20 Does he produce the one he says he owned? He seems to 

21 like t he color burgundy. Seems to like that color. But we know 

22 one more thing. We know about lying with Mr. Hoffman. Roger 

23 Yancey found something that was very important in this case, the 

24 rental agreement. It's in evidence. 

25 He worked at Craftmaster Hardware for a couple of 
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1 days, maybe three, four days. He was a shipping clerk. It was 

2 a small company. Mr. Springeld told us he was no supervisor. 

3 He was a shipping clerk. He only lasted a short time there. So 

4 he was a shipping clerk a couple of days working there and what 

5 does he tell them on the rental agreement? That should tell you 

6 a great deal about his credibility. I'm the supervisor. It's 

7 in evidence, ladies and gentlemen. I'm the supervisor. And I 

8 have been working there six months. And he says that's a 

9 mistake, that's some sort of little typographical error. Then 

10 he comes back in the afternoon and he says I embellished. 

11 By the time we got to cross-examination he defines 

12 what he is. He lied. He lied twice. And why did he lie? He 

13 told you why he lied. He lied because he wanted the apartment. 

14 That should tell yo a great deal. What he wants he gets. It's 

15 not different in this case. Does he want to be caught? Does he 

16 want to say how his fingerprints are really on the drawer? 

17 Can't tell us the last time he was in the kitchen. That should 

18 tell you a lot. Can't tell us how all his fingerprints are on 

!9 ~he trunk or anything else. That should tell you a lot. Can't 

20 tell us how things are in certain locations that he owns. That 

21 should tell you a lot. 

22 And it doesn't end there. That's just more of a part 

23 for Mr. Hoffman. But if he can't tell the truth about a rental 

24 agreement can you trust him on this? Because ladies and 

25 gentlemen , when you're talking about a suspect, and that's what 
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1 he was, how far can you let a witness stray on credibility? It 

2 doesn't take much. That rental agreement is classic impeachment 

3 material on credibility. can you believe him? What he wants he 

4 gets and that's the story of Edward Hoffman. That's his story 

5 and what's the motive? You heard some t hings today. Who the 

6 heck is Chris? Who is Chris, last name unknown? Who is this 

7 person? 

8 Carlino went over to look at Phillip Verin over on 

9 Park Street. Miss L.N.U. is right there, same area. Ho 

10 interview. No investigation to find out if he's credible. 

11 Doesn't know her last name. Oh, yeah, I'm just staying in her 

12 room while she goes to work. Oh he's helping out in the 

13 investigation. Are they really doing an investigation? Did 

14 Audrey find out abowt t his? Did Audrey move into the apartment 

15 with Mr. Hoffman? That's the biggest sinister thing in the 

16 world. 

17 Imagine this. He's in the apartment for five days, 

18 five days. Audrey hasn't moved in yet. Audrey hasn't sent out 

19 t he letters that we're moving. They're still in the crime 

20 scene. That should tell you a lot. Audrey had not moved any of 

21 her clothing into the apartment at all but Audrey is paying for 

22 everything. Irene Cyrus has got Audrey's receipts for 

23 f urniture. Audrey is paying for everything. Her checks are on 

24 the r e ntal agreeme nts, e ve r ything. Hoffman admittedly sleeping 

25 in bus stops, sleeping in Chris' one room ap rtment. He doesn't 
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1 even know her last name. Does that make sense to you? Have you 

2 ever done that? Use your common sense. 

3 Oh, it's embarrassing he says. I didn't want to tell 

4 Audrey about it. 

5 He didn't tell Audrey about it . Did Audrey find out 

6 about it? That's this case. The failure to move into the 

7 apartment is just one step in the process of what was going on 

8 here. He talks about engagement rings. Where are the 

9 receipts? He says in his own statement she's his girlfriend. 

10 Everything in this trial is fiancee, this and that and the other 

11 thing. He's homeless. He has no job. He's out buying 

12 engagement rings. Oh, but I never took the security back I put 

13 down on the engagement ring. He did a heck of a job getting 

14 some of the securit y back on the apartment. 

15 He works a forty hour workweek after they're dead. 

16 There ' s somebody for you. There's the true Mr. Hoffman looking 

17 out for number one. Goes to work the next day and he stays at 

18 the apartment after death. He lives there for a whole month. 

19 Allegedly puts three hundred forty dollars in cash towards the 

20 apartment. We don't know about it. And then there's nine 

21 hundred five dollars in security that's coming back. 

22 He lives there free for the whole month on a dead 

23 person's money. A terrible, terrible case. He's so upset, he's 

24 crying and what do we have? We have him taking back half of the 

25 security. Only took three hundred forty in. Lives there for 
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1 free. Takes an extra hundred off the security but he doesn't 

2 take the money back off the rings? 

3 He's lying, ladies and gentlemen. That should tell 

4 you a g r eat deal about who he is. And to live in that apartment 

5 after her death? Where they allegedly were supposed to live 

6 together. That just adds to the fingerprint on the drawer. 

7 He didn't tell the police about the fingerprint on the 

8 drawer. He didn't tell the police about how long he stayed in 

9 the apartment or anything like that. He didn't tell the police 

10 about a lot of things and they didn't to an investigation. They 

11 let him slip through. They didn't take his clothes but he says 

12 he wore a red shirt . Did he have sex with her or not? Your 

13 cal l . But there are red fiber s all over this case testified to 

14 by Miss Mancilla. We ' ve got red fibers on the right glove. 

15 We've got red fibers all over the place in this case on samples 

16 taken from the bodies. That should tell you a great deal. 

17 THE COURT: You have fifteen minutes, Mr. Kleiner. 

18 MR. KLEINER: Thank you, Judge. 

19 According to him, he's the last known person to see 

20 Audrey alive, presumably the first to see her dead, and that's a 

21 story all in of itself. All in of itself. Think about what he 

22 told the police. 

23 He said when he saw Madeline's body with Eunice 

24 Corley -- we never hear from Eunice Corley in this case, ladies 

25 and gentl emen, Hoffman's so c a lled alibi at 6:10 or 6:07 or 
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1 whatever that was is not here to back him up. Again he's got no 

2 alibi but he goes in there and he says he's seen Madeline's body 

3 but he' ~ already seen blood in Audrey's car when he was looking 

4 for the note. Does he go into Audrey's bedroom? No, because 

5 Miss Corley runs out of there and calls the police upstairs. 

6 Mr. Hoffman doesn't call the police. He calls his father. That 

7 should tell you a great deal. And Miss Corley got out of 

8 there. 

9 Now he can't discover Audrey Robinson's body with 

10 somebody else. He was able to secure that with Miss Corley so 

11 he's got that covered and he doesn't go to find Miss Robinson's 

12 body. He goes out in the hallway. That should tell you a lot. 

13 What would you have done if you were telling the truth? If you 

14 didn't lie on your r ental agreements and leave your bloody 

15 fingerpr i nt on the utensil drawer what would you do if you 

16 weren ' t the murderer? You'd be going crazy. You'd be looking 

17 through that whole house. You'd be scared. You may even arm 

18 yourself thinking this is ongoing. 

19 He goes out in the hallway. He doesn't want to find 

20 Miss Robinson ' s body without Miss Corley. But eventually Miss 

21 Corley does come down according to thi s and he's got to go back 

22 in there. 

23 Mr. Hoffman is knocking on a side door repea tedly. 

24 You've seen the pictures of the side door . How could he miss 

25 the blood if he was telling the truth? 
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1 Mr. Hoffman says he never went into Audrey Robinson's 

2 basement. The police in the transcript, you heard about it, 

3 asked ni m twice about that one. Still denies it. Comes up with 

4 some hunky-dory story about I don't know, I'm not going to go 

5 down there. I never went down there. Does that make any sense 

6 to you if he was with her for three years and they were bringing 

7 up wash back and forth, the women who lived upstairs? Does that 

8 make any sense to you, or Audrey? 

9 There's a lot of blood down in that basement. It's 

10 not Mr. Pompey's. It's not consistent with his statement. Mr. 

11 Hoffman wants nothing to do with that basement. 

12 Then he tells the police in this particular case about 

13 Mr. Pompey and then everything starts and to this day, ladies 

14 and gentlemen, we have no scientific evidence on Mr. Hoffman, 

15 serology or hair evidence. We have nothing. Nothing on Mr. 

16 Hoffman. It would be nice to know what his blood type was, what 

17 his PGM was, what his PGMSUB and his ESD based upon the results 

18 from the State Police archives. That would be a nice thing. 

19 We know Mr. Hoffman keeps saying he doesn't have blood 

20 on his hands. we know what the bathroom sink looks like and we 

21 know about one other thing, the surgical gloves. How many 

22 evidence logs were there in this case? You know it's hard to 

23 take in evidence twice but that should tell you a great deal 

24 about their evidence log that will be in evidence. How many 

25 were there ? 
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1 Item number s i xty-seven are surgical gloves on a 

2 porch. Rodriguez doesn't know what's going on. He comes into 

3 the case i n '94. He doesn't know anything. He attaches it to 

4 number s i xty-seven, the swabs from the utensil drawer, that 

5 according to Deegan is made out of wood. You'll see the 

6 pictures again. 

7 What we've got here is the surgery gloves on the 

8 floor. No one tests them. No one knows about them. They're 
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9 not on the evidence log but it's item number sixty-seven. Where 

10 was this on the original evidence log? It's not on this one. 

11 What does this have to do with this case? We'll never really 

12 know everything but we know one thing. Somebody didn't want it 

13 in the evidence log and it never was put there. And Mr. 

14 Hoffman, he was on t at porch, according to him, for quite a 

15 while. What does it have to do with him? Somebody is washing 

16 off in that sink, ladies and gentlemen. Somebody has got plenty 

17 of time to do all of these things. 

18 His explanations for being at the crime scene when 

19 t ey're giving an approximate time of death is enough. The 

20 fingerprints and everything I've said to you all adds up to 

21 Hoffman being a liar, to Hoffman being a prime suspect, to 

22 Hoffman being the murderer in this case. 

23 How much evidence on Mr. Hoffman do you need in a case 

24 where Mr. Pompey is sitting in the chair? How much do you need 

25 before you say how can you ask me to convict Josh Pompey with 
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1 all of the terrible things that you did and we have this on Mr. 

2 Hoffman. When you see those fingerprints in the jury room, and 

3 you see LP 5 and you see that drawer, and you see the tint on 

4 that print and you see how it lines up to the upper left hand 

5 corner, that's all you're going to need in this case. 

6 The State Police says this is inconclusive on the 

7 windbreaker. The windbreaker they say is in the wooded area. 

8 We certainly would have liked to have seen the rest of that 
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9 plastic bag in 129. This doesn't say Yamay. They wrote it down 

10 in their notes, Yamay. The label is shattered but it's in there 

11 but the photographs are here. 

12 Ladies and gentlemen, in looking at this it doesn't 

13 say Pompey. If it doesn't say Pompey you know better. It's 

14 over. It's done. I t ' s his windbreaker. There's a name in 

15 there. They brought forth no evidence in this case to say who 

16 is Yamay. Look at the "M". Is it Yaway or Yamay? Doesn't 

17 matter. It doesn't matter because it's not Pompey. 

18 And you remember the note that Carlino sent to the 

19 State Police through Mr. Tungare? If you can match up the 

20 windbreaker label no need to go on to the plastic bags from Josh 

21 Pompey's home and the wooded area. That should tell you a lot 

22 because when you don't photograph evidence in Mr. Pompey's home 

23 you might write something like that because that evidence is 

24 absolutely plant d and this evidence here is the real evidence 

25 in this case. You know, ladies and gentlem n, what this says. 
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1 This isn't dirt. This is Yamay or Yaway. 
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2 All I can say, ladies and gentlemen, is thank God your 

3 name, thank God your names don't rhyme with Yamay. Thank God 

4 that your name doesn't rhyme. 

5 

6 

7 

8 jury. 

9 

MR. SANTULLI: Objection. 

THE COURT: Don't do it personally with them. 

MR. KLEINER: Thank you, ladies and gentlemen of the 

THE COURT: Thank you. We'll see you tomorrow morning 

10 8:30. Don't discuss the case. 

11 (Jury excused for the day. The following is heard 

12 outside the presence of the jury.) 

13 THE COURT: Mr. Kleiner, I'm very concerned what you 

14 did with the Family Co rt letter. 

15 MR. KLEINER: I didn't know the Court was going to 

16 react like that. 

17 THE COURT: You weren't going to tell them what's on 

18 there. To then make it sound even worse than it was and to 

19 ~reate an inference that it was something worse there than what 

20 was there I think was a complete derrogation of what we did, 

21 trying to -- you didn't abide by the ruling but you subverted 

22 the ruling of the Court. I am very upset about that. 

23 MR. KLEINER: I apologize but the jury seas ma putting 

24 my finger over something. 

25 THE COURT: The jury wouldn't notic e it if you didn't 
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l tell them. There was no reason to comment. 

2 MR. KLEINER: I apologize. I would not and I did not 

3 tell t hem what was in there. 

4 THE COURT: You created an inference that it was even 

5 worse. 

6 MR. KLEINER: It is bad, Judge. It is very bad. 

7 THE COURT: It's not very bad at all. If everybody in 

8 the world who had a support court order from the Family Court is 

9 an evil person they have hundreds of thousands of cases down 

10 there. 

11 MR. KLEINER: It's the location, but I apologize. 

12 That was not my intent. I didn't mean to do that in the way the 

13 Cour t suggests. I didn't pul l the document out. Judge, that's 

14 all I can say. B again I apologize if I did something the 

15 Court doesn't think is appropriate. 

16 MR. SANTULLI: I'm going to ask that the defense 

17 exhibits remain. 

18 THE COURT: We'll have everybody leave so we can lock 

19 t he courtroom. 

20 MR. SANTULLI: I'm going to spend sometime organizing 

21 things . 

22 THE COURT: You'll be the last person here. 

23 (Proceedings concluded for the day.) 

24 • • • 

25 
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colloquy 

1 St. v. Josh Pompey, 3-5-98 

2 M 0 R N I N G S E S S I 0 N 

3 (The following is heard outside the presence of the 

4 jury.) 

5 

6 record? 

7 

THE COURT: You have something you want to put on the 

MR. SANTULLI: Judge, regarding something I may 

8 utilize in summation, there had been some suggestion from Mr. 

9 Kleiner Thomas Goldrick had not said that the left glove was 

10 found in a damp or wet condition and I think that's an issue 

3 

11 because it deals with DNA results or lab DNA results Mr. Kleiner 

12 utilized in his summation. 

13 I have a transcript of Thomas Goldrick's testimony in 

14 this case. I'm g i ng to read from the transcript. I want to 

15 advise the Court I have a certified copy. 

16 MR. KLEINER: Judge, for the record yesterday on 

17 summation, if that's what the State is talking about, I made a 

18 notation the photographs indicate such and so does the testimony 

19 that Thomas Goldrick said he had to remove a brown plastic bag 

20 in order to find the glove or retrieve the glove. And there's a 

21 photo of the plastic bag prior to retrieval and the glove 

22 embedded by the cassette tapes in a different location. 

23 I did not on summation say anything about the 

24 condition of the glove, whether it was damp or not damp. 

25 THE COURT: I'm going by my recollection but I recall 



colloquy 

l you talking about it hadn't rained for three days. 

2 MR. KLEINER: That I did say. If there's any new 

3 exhibits today the State is going to use they haven't done 

4 before I'd ask to be advised. 

4 

5 THE COURT: I assume he's only going to use the charts 

6 and things in evidence. 

7 MR. SANTULLI: I used a chart last summation. Mr. 

8 Kleiner has seen it before. 

9 THE COURT: Let's see it. Anything that hasn't been 

10 used during the trial, show it to him now. 

11 MR. KLEINER: Judge, I would ask to swing it around to 

12 your Honor. This is not something marked by the State. It's 

13 not something we discussed in our colloquy with the Court. It's 

14 not something the t t e indicated in the charge conference and 

15 in the evidence conference that was going to be utilized. It 

16 was not something utilized by witnesses. 

17 THE COURT: I will not allow it to go into the jury 

18 but if he wants to use it to demonstrate something, just like he 

19 c an write on the board if he wants to. It's not going into the 

20 jury. 

21 

22 time. 

23 

MR. SANTULLI: Absolutely not. I did use it the last 

THE COURT: I intend to tell the jury they can ask for 

24 any chart they want but that is not included. 

25 Anything else you should get a l ook at? 



1 

2 
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MR. KLEINER: If there's anything else. 

MR. SANTULLI: That's one of the hand drawings. 

3 That's he pad people have been drawing on. There's nothing 

4 that's going to be shown that wasn't shown during the trial. 

5 

5 THE COURT: Other than that one item you're holding in 

6 your hand. 

7 MR. SANTULLI: Absolutely. And I told Mr. Kleiner 

8 about it. 

9 MR. KLEINER: What do you want to do with this? 

10 That's not marked as an exhibit. Your Honor sustained the 

11 objection on this even before I got a chance to get up. 

12 THE COURT: I think that's correct. You want to 

13 rewri te it, you can rewrite it. Let's take it off the sheet. 

14 You can use your pen t o rewrite it. It was not marked in 

15 evidence . 

16 Why don't you rip it out. He may be flipping through 

17 those sheets. That way we'll avoid the problem. 

18 MR. KLEINER: Your Honor, the only other issue is the 

19 osition of the boards. The only problem is the way the boards 

20 are positioned --

21 THE COURT: The same way they were yesterday. 

22 MR. SANTULLI: Absolutely. 

23 THE COURT: Where do you want them moved to? 

24 MR. KLEINER: So there's a space between the boards so 

25 the jury is not blocked from the defense table. 
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1 THE COURT: I don't know how to do that. I think he's 

2 

3 

4 

5 

6 

7 

8 

9 

had the 

during 

same opportunity for seeing as you had. 

MR. KLEINER: Yesterday it -- I had it over here. 

THE COURT: You want to slide it over? 

MR. SANTULLI: I'm going to be walking over here. 

THE COURT: Mr. Kleiner has a right to see the jury 

summation. 

MR. SANTULLI: Can I move it over about a foot? 

THE COURT: You can take care of it. Move it all the 

10 way over. I think he's entitled to see the whole jury. Why 

11 don't we do this. Move the whole table over. 

12 

13 moves. 

14 

15 

MR. SANTULLI: The tables don't move. Oh, this table 

THE COU T: That's what I'm talking about. 

MR. SANTULLI: I have stuff on it I'm going to need. 

16 If it's okay against the table I'll leave it this way. 

17 THE COURT: That's fine right there. Mr. Santulli can 

18 change the two easels and put the bigger one up against the 

19 r ailing. 

20 

21 

22 

MR. SANTULLI: Judge, I think this is okay. 

THE COURT: Okay. 

One other item. One of the jurors approached, juror 

23 number five in the box as now constituted, Molina. On Monday 

24 has to go -- I thought she had the doctor's appointment today. 

25 She has one on Monday. An amniocenteses that she has to get 
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1 done. She has to leave 12:15. The question is do we tell the 

2 jurors not to come in on Monday instead of coming in half a day? 

3 MR. KLEINER: Have them come in Tuesday? 

4 

5 

6 

THE COURT: I'll let them make that decision. 

MS. PEIFFER: Are they deliberating tomorrow? 

THE COURT: Yes. 

7 MS. PEIFFER: We don't have to make that decision 

8 until sometime tomorrow. We'd prefer it not be asked today. 

9 THE COURT: I'm basically following the same format as 

10 Judge Parsons. 

11 

12 

MS. PEIFFER: The verdict sheet? 

THE COURT: With the verdict sheet. I assume that's 

13 the one that was attached to your disk. 

14 MS. PEIFFER? There were two actually. 

15 MR. KLEINER: I would ask when you do -- when we do 

16 take a look at the verdict sheet, that you inform the jury of 

17 what its purpose is. It's not a part of the Judge's 

18 instruction. It's just a guide for the jury. It's not a 

19 s tatement as to the law. It's what they're to utilize to keep 

20 track of where they are. We don't want the jury to use anything 

21 on the verdict sheet to supplement your instructions. 

22 

23 

THE COURT: How would they supplement my instructions? 

MR. KLEINER: You and I know that but sometimes it 

24 doesn't work out that way in the jury room. 

25 THE COURT: Okay. Let's get the jury. 
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1 MR. KLEINER: Judge, just hold the jury for one 

2 second. I forgot one point. 

3 Judge, as the Court is already aware of, item S-617, 

4 the stenographic confession, is not going to be going into the 

5 jury room. Last trial, your Honor, the prosecution was reading 

6 from the confession in front of the jury. 

7 Your Honor, in this particular case defense's request 

8 that the Prosecutor is clear to comment on the evidence in the 

9 case but they're not getting the item of evidence in the jury 

10 room and I think it's unfair to Mr. Pompey and prejudicial to 

8 

11 him for the Prosecutor to use the very document that's not going 

12 into evidence, to use the very document that's not going into 

13 evidence and to use it and to show it in front of the jury and 

14 to refer to it and t o read from it. 

15 The prosecution has had almost a week now before 

16 summation. Clearly if they wanted to pull out certain things in 

17 the confession and they wanted to say this is what Josh Pompey 

18 allegedly said, they could have it in their notes, they could 

19 have it written down. It's a very easy process but for them to 

20 be able to use the confession in front of the jury defeats the 

21 whole purpose of not allowing the item into the jury because 

22 it's unsigned and not written by the defendant. 

23 MR. SANTULLI: The State is allowed to read from the 

24 document. 

25 THE COURT: I'll instruct them it'• their recollection 
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l what the testimony was. That's not what was said in summation. 

2 MR. KLEINER: It's the actual use of it, your Honor. 

3 

4 

5 

THE COURT: I understand. 

MR. KLEINER: The procedural side of this. 

THE COURT: The real objection is the belief of the 

6 jury that that's actually what it said which it may or may not. 

7 I don't know . I'm not reading it. But if you make your 

8 objection I will advise them while he may refer to a transcript 

9 it's still their recollection of what the test imony was, not 

10 what he may be reading f rom. 

11 MR. KLEINER: Judge, I also would request if the 

12 prosecution decides to utilize autopsy photographs during the 

9 

13 summation I'm going to ask the Court at that point, at that very 

14 point, for the Court t instruct this jury again about what the 

15 purpose of it is. 

16 THE COURT: I will do so if he's going to use them. I 

17 don't know if he's going to show autopsy photos or not. He 

18 certainly has a right to use them. 

19 MR. SANTULLI: Mr. Kleiner used them as well. 

20 THE COURT: Not autopsy. Rollover. 

21 MR . KLEINER: I did not use any shots from the autopsy. 

22 THE COURT: The rollover. 

23 MR. KLEINER: Crime scene yes, but not autops y. 

24 THE COURT: Okay. Ready to go t hen? 

25 (The following is heard in the presence of the j ury . ) 
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THE COURT: Mr. Santulli. 

2 MR. SANTULLI: Thank you, your Honor. May it please 

3 the Court , defense counsel, co-counsel, ladies and gentlemen of 

4 the jury, good morning. Ladies and gentlemen, there's a 

5 murderer among us. His name is Josh Pompey and he's sitting 

6 over there and all the evidence in this case that you've heard 

7 since November, the credible testimony that's come from that 

8 stand, the different objects of items that have been put into 

9 evidence, scream out that Josh Pompey is the murderer. 

10 This is a case of evidence and about testimony not 

11 about innuendo or false accusations. The police are not on 

12 trial here. That may be a way to deflect and to obfuscate and 

13 to hide but Mr. Pompey by the indictment that you've heard from 

14 the beginning of t i s case, is the one who's on trial here. 

15 MR. KLEINER: Objection as to indictment, your Honor. 

16 An indictment is not evidence. 

17 THE COURT: An indictment is not evi~ence. 

18 MR. SANTULLI: The indictment is what brings us here. 

19 t's the indictment that I read to you when I opened in early 

20 November and it's the indictment that sets forth the charges 

21 that Josh Pompey is brought here on and what he's guilty on. 

22 Each and every one of those eight counts of the indictment. 

23 The case is about facts, not about picking up a 

10 

24 photograph and creating a fairy tale or a story, a fairy tale or 

25 story of c onvenience. It's about testimony of good people who 
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l testify and who you have to judge the credibility of. You're 

2 the ones who decide who's telling the truth and who's not 

3 telling the truth. If you decide police plant evidence and 

4 plant evidence because if that's not the case then there's an 

5 overwhelming an amount of evidence against Josh Pompey. 

6 Overwhelming. 

7 Did everybody lie on the stand? Did everybody plant 

8 evidence? Was anybody a pawn or is Josh Pompey the murderer 

9 that the State has suggested that we've proven? 

10 This is a case not about making up stories about 

11 photographs but a case about evidence. There are numerous, 

11 

12 numerous reasons why Josh Pompey is guilty and you'll remember 

13 most of them. And when you're in the jury room and deliberating 

14 you'll remind eac ot er of the testimony that has occurred in 

15 this case. Not just one thing. Not just two things. Numerous, 

16 numerous things. 

17 We're talking about fact upon fact upon fact. We're 

18 talking about not just a confession but everything that 

19 corroborates that confession. You're talking about DNA 

20 evidence. Not only from the State but from the defense expert 

21 in this case. And if there was a suggestion that I would call 

22 Dr. Bing terrible, terrible Dr. Bing, I won't do that. For the 

23 fifty thousand dollars that he was paid he was probabl y t he 

24 State's best witness because he's a defense expert and he comes 

25 forth and brings forth to you the truth, the facts in this 



summation - Santulli 12 

1 case. It's his testimony and the testimony of the other experts 

2 that even the defense utilized that scream out that Josh Pompey 

3 is guilty. 

4 Was this a conspiracy against Josh Pompey? Why would 

5 there be a conspiracy against him? Why him of all people? 

6 There's no reason for that. When the investigators were working 

7 twenty-four hours a day, day after day in the initial stages of 

8 this case were they planting evidence or were they trying to 

9 find the true killer? 

10 When they worked a full day, got called out at night 

11 and worked through the whole night into the next day without any 

12 sleep, without any rest, were they there doing their jobs the 

13 best that they could? That's a decision that you're going to 

14 have to make. 

15 I suggest to you that the testimony and the 

16 credibility is something that you will judge but you'll have to 

17 make that decision, not a defense attorney, not a Prosecutor. 

18 You. And you heard the testimony from the witness stand. And 

19 you'll have to judge based upon everything that you have heard, 

20 the totality of the circumstances in this case. 

21 There's overwhelming evidence in this case. Some of 

22 the reasons that we've heard in this courtroom of why Josh 

23 Pompey is guilty. First, starting from the beginning , Josh 

24 Pompey knew the v ictim. There's evidence that they had a 

25 relationship. There's evidence that the r e l ationship was broken 
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1 off. And there's evidence that Josh Pompey wanted to rekindle 

2 that relationship. 

~ 3 When we talk about the initial motive for him it 

4 starts from there. Josh Pompey was a person who wanted what he 

5 wanted because if he could not have Audrey Robinson under his 

6 terms no one could. 

7 

8 

MR. KLEINER: Objection, your Honor. 

THE COURT: I'm going to allow it. It's argument. 

9 Again you accept or reject it, ladies and gentlemen. 

10 MR . SANTULLI: He's the one who tried to rekindle the 

13 

11 relationship, and tried to talk her into going out time and time 

12 again and she said no. And because she said no Audrey is now 

13 dead . 

14 And Made i n , who tried to help her, to save her, one 

15 of the heroes in this case, she's dead as well at the hands of 

16 Josh Pompey. 

17 Josh Pompey knew early on in the investigation that 

18 the police wanted to talk to him. They wanted to interview 

19 h im. He hadn't been charged yet. He hadn't been arrested. The 

20 police, Investigator Carlino and others, went to his mother's 

21 house sometime in the evening, around 7:30 on September 6, 

22 1989. Josh Pompey later said I knew you guys were looking for 

23 me because my mother told me. And from early on he knew that 

24 the police, the i nvestigators were asking questions about 

25 whether he had cuts, whether he had been bleeding. And Josh 
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1 Pompey acknowledged that as well. 

2 So very early on he knew that the police were looking 

3 at least to talk to him. 

4 Is it a coincidence that on September 7, 1989 when 

5 Officer Mordaga was riding in his dump truck off duty, not 

6 armed, saw Josh Pompey, they made eye contact and what did Josh 

7 Pompey do? Now, he knew from the earlier conversation with his 

8 mother that the police were looking for him. He knew that Mike 

9 Mordaga was a Hackensack Police officer. He knew the police 

10 wanted to talk to him. 

11 And when they made eye contact what did Josh Pompey 

14 

12 do? He fled. He ran. He ran down the block. He ran through 

13 backyards. He ran over fences and he tried to get away. That's 

14 a consciousness of gu lt. That's something that no one can make 

15 up. That's something that was one of the earliest facts that 

16 you found out about in this case. He ran. He fled. He had 

17 something to hide. 

18 Was it coincidence that once he was apprehended that 

19 he had cuts on his hands? Not just cuts but cuts that were 

20 consistent with the knife. Cuts that were consistent with 

21 having slipped on the knife while stabbing someone. 

22 

23 

MR. KLEINER: Objection. There's no expert testimony. 

THE COURT: I'll allow that. It's argument , ladies 

24 and gentlemen. You decide whether the evidence shows that or 

25 not. 
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1 MR. SANTULLI: These wounds on his hand were in the 

2 pinkie area, two slices, and two more superficial type cuts 

3 along the palm of his hand. Was that just a coincidence that he 

4 had those cuts in those areas? Or was that the reason he ran? 

5 Was that the reason that he later hid his hands or tried to hide 

6 them when he was being interviewed by using his right hand to 

7 write the Miranda form instead of the left? And he even 

8 acknowledged that, that that was the reason that he did that. 

9 One more fact piling piece upon piece, one on top of 

10 the other. 

11 Is it a coincidence that the left glove that was found 

12 had cuts right in the same area that he had cuts in his hands? 

13 Was that a coincidence again or is it one of the facts, one upon 

14 the other that prO'Ve t hat Josh Pompey is guilty? 

15 Josh Pompey had bruises, swollen knuckles. Dr. Zugibe 

16 didn't even talk about the swollen and bruised knuckles. Why 

17 did he have swollen and bruised knuckles? 

18 MR. KLEINER: Objection. No testimony. 

19 

20 

THE COURT: Argument of counsel, Mr. Kleiner. 

MR. SANTULLI: He explained why he had bruised 

21 knuckles. He used his fist to pummel Audrey Robinson and 

22 Madeline Mitchell. He beat their faces to a pulp and you saw 

23 from the photographs the evidence of his work. Josh Pompey, the 

24 boxer, beating up thirty-two year old Audrey Robinson and 

25 seventy-four year old Madeline Mitchell. 
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1 Josh Pompey confessed. You've heard from Lieutenant 

2 Michael Mordaga who testified. You heard from Michael Carlino 

3 who tes lfied and you even heard from the stenographer who 

4 ultimately recorded the confession of Josh Pompey. The 

5 testimony was consistent. The testimony was clear. The 

16 

6 credible evidence in this case is that when Josh Pompey realized 

7 that he was caught, he was under arrest, he wasn't going to be 

8 allowed to go home, he confessed and he didn't just confess by 

9 saying I did it. He gave forty-six pages of detail, detail 

10 after detail about the crime of murder and sexual assault. He 

11 gave detail after detail of things, yes, only the killer would 

12 have known about. 

13 He gave all these details in a short period of time. 

14 There was no rehearsa l period. There was no time to fabricate 

15 this. 

16 The testimony was that these were the words of Josh 

17 Pompey that were recorded in an oral interview statement and 

18 they were also later recorded in a stenographic statement. Now, 

19 osh Pompey was brought to Hackensack Detective Bureau at about 

20 eleven o'clock, 11:05 AM on September 7, 1989. We have the 

21 Miranda form which I'll show you a little later. The Miranda 

22 form is filled out in the handwriting of Josh Pompey. The 

23 Miranda form ls signed by Josh Pompey. The Miranda form that 

24 you'll have in evidence says that Josh Pompey was willing to 

25 give a statement to the police and that's what he did. 
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l The testimony was that initially, from about 11:05 

2 when the form was first begun to be fi l led out, and you'll see 

3 11:05 on top of the page, that for about a half hour or so 
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4 prelimi nary things were done in the room including the doing and 

5 the saying of the Miranda rights and the filling out of the 

6 form. 

7 Interviewing didn't start until twenty or thirty 

8 minutes after that. The earliest it started was 11:20 to 

9 11:30. Josh Pompey initially said he didn' t do it. He gave a 

10 story about hopping over a fence and that that's how his hands 

11 were cut, hopping over a fence. He later acknowledged that he 

12 lied to the police about that. 

13 You'll see the photographs of his wounds. Are those 

14 wounds consistent wit a knife or consistent with the fence? 

15 And I'll get into it a little more later on in more detail. 

16 This is something the State didn't even know about according to 

17 the testimony of Carlos Rodriguez until 1996. After he was 

18 finished being processed he was brought to the jail. As part of 

19 their procedures he saw a nurse. As part of the procedure the 

20 nurse asked him certain questions. 

21 This was after he had abandoned his story about the 

22 cuts coming from the fence. This was after he had confessed. 

23 But there were no police around at this point. The only person 

24 there was the nurse who was doing her job and the nurse, Marge 

25 Neely, testified from that stand. She's retired from up here 
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1 and ls working down south. I suggest to you she has no reason 

2 to lie. She's not affiliated with the Bergen County Sherlff 's 

3 Office a nymore. She was flown up here for her testimony. 

18 

4 Again the notes that we didn't even know existed until 

5 1996. And what do the notes say? When Josh Pompey is alone 

6 with her, is in the room with her, and when she asks, "How did 

7 you get those cuts?" because she wanted to know for treatment 

8 purposes and whether to give a tetanus shot, and he answered, 

9 "From a knife, from a kitchen knife." Is that something made 

10 up? Is that something fabricated? Was she another pawn in this 

11 case? Or is that hard evidence again that buttresses the 

12 confession of Josh Pompey defining him as the murderer that he 

13 is? 

14 When the nur se asked him another question, "When did 

15 this happen?" he replied, and it's quoted in her report which 

16 you'l l have in evidence, 9-5-89. That's the day of the 

17 murders. That's the day he cut his hands. And when you hear or 

18 remember even Dr. Zugibe's testimony because he was asked about 

19 t he cuts on the hand, he said that they were one to four days 

20 old. The defense experts prove this case. You don't just need 

21 the State's experts or witnesses in this case. The defense 

22 experts proved this case from the DNA on down. 

23 Dr. zuglbe not only said that the cuts were consistent 

24 with being from one to four days old. He was asked questions 

25 about time of death. If you recall his answer was i t 's very 



summation - Santulli 19 

1 hard to give an exact time of death. It's a range of time. 

2 That's what we've heard from the beginning of this case from the 

3 State' witnesses and from the State's expert, that it's a range 

4 of time. And when he was asked do you disagree with Dr. Lynch's 

5 opinion that this was from twelve or one o'clock until the time 

6 of death, that that's the range of time for the cause of death, 

7 he said I don't agree with the way he came up with his 

8 conclusion but I don't disagree that's the range of time. This 

9 ls a defense expert who ls confirming this. 

10 Dr. Zuglbe disagreed with how the gloves were either 

11 cut or torn and how those open spaces were made. 

12 MR. KLEINER: Objection. Cut or torn, that's not part 

13 of Dr. Zuglbe's testimony. 

14 THE COURT: He's arguing. The jury determines what 

15 the evidence ls, ladles and gentlemen. 

16 MR. SANTULLI: Dr. Zuglbe said in his opinion they 

17 were torn, but I suggest to you that he was not an expert in 

18 gloves. He was not an expert glovologlst, if that's a word. He 

19 used a ten K jeweler's loop and looked at the glove in a cursory 

20 fashion. That's what he said. He said he did it over a couple 

21 of minutes. 

22 

23 

MR. KLEINER: Objection. 

THE COURT: Mr. Kleiner, let him make his &Ulllation. 

24 The jury determines what the evidence is. 

25 MR. KLEINER: Yes, sir. 
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1 MR. SANTULLI: He didn't use a microscope. He said he 

2 had one available but he used his jeweler's loop. He also, and 

3 this is very, very important, he didn't see the glove until 

4 seven years after the fact. The glove had been handled time and 

5 time again. Yarn from a double knit glove will fray over time. 

6 He saw it seven years later. 

7 Forensic scientist Jaki Bos-Mancilla for the State saw 

8 the glove early on. She used the microscope. She wrote a 

9 report. She put it in her notes. She said that it was a cut 

10 glove and that there were areas on it that was torn and that's 

11 the way it would be •cause Josh Pompey put the tight fitting 

12 glove over his hand. The way the knit is, and you'll have the 

13 glove in the jury room, can expand. It's a knit type material 

14 and the reason is nee you're cutting and stabbing you'll get a 

15 cut and then it will start to pull apart so there will be 

16 combinations of cuts and tears, and that's what Jaki 

17 Bos-Mancilla said. That was what's consistent with her 

18 testimony and that's what is consistent with common sense. 

19 Not only did Josh Pompey give his oral confession 

20 initially, he gave the detailed forty-six page stenographic 

21 statement. 

22 I told you earlier that from about 11:05 to 11:30 or 

23 so the Miranda form was being filled out. Hot only did he fill 

24 out the form, he was read the form the testimony waa, he waa 

25 asked to get back to the investigators and then the fora waa 
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1 filled out in a written fashion. The handwriting of Josh Pompey 

2 is on that form. From 11:30 to 12:30 or so that's when Josh 

3 Pompey gave his denials and his initial story about going 

4 jogging. 

5 Of course he didn't say that anybody saw him going 

6 jogging. There was no name he could say of someone who could 

7 corroborate that initial version. And the reason was he wasn't 

8 jogging. The reason was from eleven o'clock to four, 4:30 or 

9 so, according to his statement, he was busy inside the residence 

10 of 108 Gamewell Street and busy committing the murders. From 

11 12:30 or so on that's the time that Jay Alpert had to leave to 

12 go to a funeral. From 12:30 on to about approximately one 

13 o'cl ock they started talking t o Josh Pompey about boxing. The 

14 testimony was they red irected the interview into some other 

15 areas. 

16 Around one o'clock Josh Pompey finally lowered his 

17 head, nodding that he had indeed committed the murders and 

18 that's when he started giving an oral statement. 

19 Was there time to rehearse? From one o'clock to 2:30 

20 or so, he gave his oral version of what happened and what he 

21 did. At 2:30 t he oral interview ceased. A request was made for 

22 a stenographer to come down and 2:50, just a few hours later, at 

23 2:50 the stenographic statement was begun. That lasted to 

24 4:10. This was not one of those grueling interviews you may see 

25 in the movies or may have heard about. This was over just a few 
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1 hours. Josh Pompey didn't give that short statement, a 

2 rehearsed statement of what the police are being accused of 

3 doing, s aying he did it. For ty-six pages of details he gave. 

4 Details that you know from the other evidence that you'll see 

5 and hear about in this case and from the testimony that you'll 

6 remember corroborate that confession. 

22 

7 He wasn't even done there. During the booking process 

8 Lieutenant Mordaga took him around to be fingerprinted and 

9 processed. He again confirmed to Lieutenant Mordaga, according 

10 to his testimony, Lieutenant Mordaga's testimony, that he said I 

11 knew you guys were after me because of what my mother told me. 

12 He said he was going to take a bus down south and during the 

13 booking process he had eighty dollars in his pocket. 

14 Again his i n tent was to flee. His intent was to get 

15 away. His intent was to leave because of his consciousness of 

16 guilt. He knew at that point when he was picked up by 

17 Lieutenant Mordaga, that the police were looking for him and he 

18 had to get away. 

19 Yes , Pompey knew details only the killer would know. 

20 Unless all the police officers you heard are liars, fabricators, 

21 tampere rs, whatever you want to call them, if that's not true 

22 Josh Pompey i s guilty as hell because he told them where to go. 

23 Pompey described the building by the bell, by the tenn is 

24 courts. Pompey t old the investigators that evidence was to be 

25 f ound in t he dumpster near that building. So at 2:30 whe n 
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1 Michael Carlino poked his head out and told the Lieutenant at 

2 that point Lieutenant Scanlon of this information others were 

3 dispatched to that area. Thomas Goldrick was dispatched to that 

4 area. Later on Ron Deramo took photographs of that area. 

5 Evidence was found tying Josh Pompey to the crime. DNA 

6 evidence. Some of the evidence by Dr. Bing, the defenses own 

7 expert, not terrible Dr. Bing. Dr. Bing who helps prove the 

8 State's case. 

9 Pompey described and directed investigators to the 

10 wooded area where evidence was going to be found. He said he 

11 put clothing under a tire, under some beams or however he 

12 described it. But he said and described that those items would 

13 be found there. Because it was a large area and because it was 

14 densely wooded, de~sely brushed Thomas Hall, police officer for 

15 the Bergen County Police, was called with his K-9 Unit, canine 

16 Nicky , and based upon the description Josh Pompey had given the 

17 investigators, items were found. Items that are tied to Josh 

18 Pompey through fibers and through DNA. 

19 Pompey used details that the initial investigators 

20 didn't even know because things were still going on, the 

21 invest i gation was still continuing. The car was being processed 

22 for the first time in the afternoon of September 7. 

23 Michael Carlino and Michael Mordaga were interv iewing 

24 Josh Pompey. Joe h Pompey was the one who said he tried to hot 

25 wire the car and broke the key in the ignition. You 'l l see the 
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l broken key in the ignition. That is something that only he 

2 would have been aware of at that time. 

3 Yes, the investigators knew there was an attempt at 

4 hot wiring. They saw the wires dangling down but the issue 

5 about the key he described why he did it, to hide his 

6 fingerprints. Josh Pompey had the strength to break the key in 

7 the ignition. That's what he told the investigators and that's 

8 what the photographs show. And you'll have the photographs. 

9 Pompey said he used women's beige knit gloves. He 

10 explained exactly why he did it, to hide his fingerprints. 

24 

11 Josh Pompey explained that he didn't want to leave his 

12 fingerprints behind. The investigators knew from the beginning, 

13 based upon the evidence, that gloves were used. They didn't 

14 know what type at th~t point but the photographs show it and 

15 you'll have the photographs. 

16 You heard the testimony of Kyra Deegan, the 

17 fingerprint expert. She pointed out photograph after 

18 photograph. I'm not showing you all of them, only some of them 

19 of what she saw were digits but without ridge detail and she 

20 kept on noting them in her report time and time again that they 

21 appeared to be a finger impress ion but there was no ridge detail 

22 indicating gloves were used. 

23 MR. KLEINER: Objection. That's not from the report, 

24 your Honor . That's from testimony. 

25 THE COURT: That's what he's talking about, testimony. 
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MR. KLEINER: He's saying it's in the report. 

THE COURT: I don't know. The testimony is there. 

MR. SANTULLI: Kyra Deegan described this photograph 

4 as well . Another example of what she looked at. This is a 

5 further example of the close up that I just showed you. She 

6 talked about the same thing, finger impressions on the freezer 

7 but without ridge detail, indicating to her that gloves were 

8 used. 

9 On one of the doors she pointed out what clearly you 

10 can see. And you'll have to make a determination, what appears 

11 to be digits, finger impressions, again without ridge detail. 

25 

12 This was consistent with what Josh Pompey told the investigators 

13 happened at the crime. He wore the gloves from the very 

14 beginning because ~e knew what he was about to do. He wanted to 

15 hide his fingerprints and that's why he wore the gloves. 

16 The car that you know about in this case, the car that 

17 belonged to Audrey Robinson, you saw the condition of the car. 

18 There was blood everywhere in the passenger compartment of that 

19 car. Josh Pompey told the investigators that he was trying to 

20 hot-wire the car to get away. Of course defense says Eddie 

21 Hoffman is the real killer. Eddie Hoffman, I'll get to him a 

22 little bit later as to why that's totally ridiculous, Eddie 

23 Hoffman rode in the car often. He drove the car he t est i fied. 

24 He had personal belongings in the car and this was the car of 

25 his fiancee. 
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1 He drove the car. Why would he have to hot-wire it? 

2 He knew about the switch on it. He wouldn't have to go through 

3 all those machinations. What was the purpose of that? And if 
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4 it was Eddie Hoffman who got blood all over the car, how come he 

5 wasn't cut? No one saw cuts on him. No one saw blood on him. 

6 What about all that blood in that car? Could somebody have gone 

7 in there without getting blood on them? Josh Pompey had blood 

8 on him. Josh Pompey was the one who tried to hot-wire the car. 

9 Josh Pompey got his blood all over the car and it's not just the 

10 DNA expert from the State, Dr. Hal Deadman who testified about 

11 the car. Dr. Bing, not terrible Dr. Bing, Dr. Bing the defense 

12 expert, he tells you that DNA consistent with Josh Pompey's is 

13 found in the car. Not in one are a but in four different areas. 

14 Just the way Josh ~ompey described it. Just the way Pompey said 

15 in his statement that he was afraid that he was taking too much 

16 time and that he was getting his blood all over the place. 

17 Those are the facts in this case, unassailable facts. 

18 There's many more reasons why Josh Pompey is guilty. 

19 Not only was the glove, the right glove found inside 108 

20 Gamewell Street, the one that he said in his statement came off 

21 during the struggle with Audrey Robinson, but the left glove, 

22 the glove with the cuts in it, was found in the wooded area. 

23 There were little things and big things in t his case 

24 that point to Jos h Pompey's guilt. Not j ust the fact he 

25 confessed. Not just some of the physical evidence I talked 
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1 about, but some of the little things. 

2 He only had presumptive blood on his sneaker and the 

3 testimony was that that is not a definitive test but that is 
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4 evidence of something. That was the testimony. But Josh Pompey 

5 tells you about that. The defense had suggested where are the 

6 paints clips and the blood on the sneaker. Josh Pompey tells 

7 you in his statement he washed his sneakers twice. He washed 

8 his sneakers twice. It's something that Josh Pompey told the 

9 investigators. 

10 There's little things and big things. On the right is 

11 the shirt Josh Pompey wore when he was arrested. On the left is 

12 the windbreaker from the wooded area. This is the shirt from 

13 the s tand up shots when he was arrested, the same shirt that you 

14 see up there. You can see that the shirt is loose on him and 

15 you'll ha ve these photographs. 

16 Josh Pompey was described back then as six foot four, 

17 two hundred thirty-five pounds. The shirt that you see is loose 

18 on him and it's stretched out there. You can also see that the 

19 s i ze of the wi ndbreaker is such that a person of this size could 

20 wear that very well. The sizes are consistent. That's a little 

21 fact but one more fact about this case. And you'll see the 

22 photogr aphs showing Josh Pompey wearing the shirt. 

23 The testimony from Nurse Neely was that he gained 

24 approximately one hundred pounds since then . To judge him now 

25 would be unfair. To judge his body size and type back then, 
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1 when he was a hundred pounds lighter, that's what these 

2 photographs show and that is the importance of these 

3 photogr phs. 

4 Little things and big things. These are the black 

5 pants that were found in the wooded area. These are the black 

6 pants that were tested for DNA. These are the black pants that 

7 have blood consistent with Josh Pompey. Is that a coincidence 

8 or is that one more fact, a definitive fact that you can point 

9 to to show the guilt of Josh Pompey? 

10 The DNA on the pants, significant. That's a big 

11 thing. But there are little things as well. Because here are 

12 the pants that Josh Pompey wore when he was arrested. Look at 

13 the pants and you'll have them in the jury room. The same 

14 size. That's somet h i n g that you can do. If you look at the 

15 length, they're the same length. 

16 MR. KLEINER: I'm going to object to this. The jury 

17 can do that in the jury room. What the State is doing is not a 

18 proper demonstration. 

19 THE COURT: They're in evidence. I'll allow it. 

20 MR. SANTULLI: The pants of Josh Pompey when he was 

21 arrested. The pants of Josh Pompey when he murdered Audrey 

22 Robinson and he murdered Madeline Mitchell. The big things and 

23 the little things. 

24 

25 while. 

I won' t go into any detail now. I will in a little 

The fibers that I mentioned from th very beginning, the 
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l fibers, one of the big things in this case because the fibers 

2 are not one or two. They're not three or four. There are many 

3 different fibers of many different kinds that link Josh Pompey 

4 to items in the dumpster, items in the wooded area and items of 

5 evidence in this case such as the gloves, and I'll go through 

6 the boards with you in a little while. 

7 The fibers individually may not be much but the 

8 testimony from the stand from Jaki Bos-Mancilla, the forensic 

9 scientist talked about the additive factor. It's one thing to 

10 have one or two fibers or one or two types of fibers but when 
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11 you get three, four, five different versions of fibers that come 

12 up and link these different areas together and link Josh Pompey 

13 to the crime they become powerful evidence. 

14 They bectome -- these are things that are facts that 

15 are unassailable in this case. Not only do you have fibers, you 

16 have the plastic bags. 

17 You've heard testimony from Warren Chiodo who was a 

18 senior investigator. You've heard from Senior Investigator 

19 Thomas Goldrick and Michael Carlino. You heard the testimony 

20 that Mr. and Mrs. Pompey were present when those bags were 

21 found. You heard all three of those investigators take the 

22 stand and tell you they found plastic bags in the apartment. 

23 You've heard no contrary testimony to that. The 

24 testimony you heard was consistent that those were where the 

25 bags were found and yes, there's no photographs of that but you 
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1 have the items themselves in evidence . Not only do you have the 

2 items, you have on the evidence log where they were found. Not 

3 only do you have the evidence log, you have the paper bags 

4 themselves that describe them coming from 227 Central Avenue, 

5 the apartment of Josh Pompey. 

6 The bags were definitively linked up or at least one 

7 of the bags from the kitchen was linked up with the bag that was 

8 found with the clothing in the wooded area. An unassailable 

9 fact, a fact that's definitive, a fact that Jaki Bos-Mancilla 

10 said was one hundred percent as to whether those two bags were 

11 at one time connected to each other. 

12 Fact upon fact upon fact screams out that Josh Pompey 

13 is guilty. And I've alluded t o the DNA. The DNA not just from 

14 the FBI but also f~Qm the defense expert in this case. 

15 I show you something you've seen throughout the 

16 trial. This is the map of the area of Hackensack. You heard 

17 testimony that 108 Gamewell Street was down here. You can see 

18 the box with the x. You heard testimony from the first night of 

19 t he investigat ion from Warren Chiodo that there was a belief 

20 someone who had committed the crimes before Josh Pompey's name 

21 was e ven known, had went up on the railroad tracks and was 

22 walking in a westerly direction. 

23 There was a K-9 dog that went along with the handler 

24 with Warren Chiodo and they went around midnight or so of that 

25 first night of the investigation and they t r aveled west. They 
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1 got up to First Street and they had to stop because of the 

2 trestle. It was dark. It was dangerous and they didn't get any 

3 farther than here. But from the first night they're going in 

4 this direction, in a westerly direction. It's not a coincidence 

5 that it turns out that the Board of Education is in this area, 

6 that the high school is here. 

7 There was testimony about the tennis courts and about 

8 the softball fields and about the building with the bell. These 

9 were tennis courts here the testimony was and up here was where 

10 the building with the bell is. 

11 The dumpster is behind the building and the wooded 

12 area where items were found was up in here. That's not a 

13 coincidence that 227 Central where Josh Pompey lived was right 

14 here where I'm poi~ting now. All this is within the area that 

15 Josh Pompey was familiar with. That's why he put those items 

16 here. That's why everything links up to what he said in his 

17 confession. 

18 He talked about the building with the bell. That 

19 would be there. He talked about the wooded area and they're all 

20 within distance, walking distance of 108 Gamewell Street and 

21 also 227 Central Avenue. Not a coincidence. One of the facts 

22 in this case. One of the facts that screams out that Josh 

23 Pompey is guilty. 

24 Thia case is about details, details that some are big 

25 and some are small. Details about items suc h as this, the two 



summation - Santulli 

1 photographs that I'm holding show you the swirling motion. I 

2 suggest to you that's what the shirt from the dumpster was used 

3 for. It was used to try to clean up blood. The swirly motion 

4 makes a pattern as if somebody is trying to clean up the blood 

5 or at least get some of it up and that ' s one of the reasons why 

6 the shirt in the dumpster was there and that's why it's soaked 

7 with blood. The swirling motion wasn't just made by 
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8 happenstance. It was made because somebody made that pattern in 

9 trying to clean up. 

10 MR . KLEINER: Objection. There's no expert testimony 

11 about the shirt having any of those patterns. 

12 THE COURT: It's an argument he can make. The jury is 

13 free to accept it or not. 

14 MR. SANTULLI : Some of the big details, some of the 

15 small details, some things that only the killer would have 

16 known. I'll get to the statement a little later in more detail 

17 but one of the things that Josh Pompey told the investigators 

18 was that after he got the second knife and stabbed Madeline 

19 Mi tchell to death he took the knife initially before he put it 

20 in the pocketbook, he initially put it in his pocket, the pocket 

21 of the black pants, the one that the killer was wearing, the one 

22 that Josh Pompey said he was wearing. Little details. 

23 Something the investigators wouldn't know about at that time in 

24 the inves t igation . The pants weren ' t found yet. You'll have 

25 the pants in the room but this was an exampl e of the photograph 
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l of the pants when it was later found. Later on in the day after 

2 Josh Pompey had finished confessing, after the statement was 

3 done, after 4:10 PM. These items weren't found by that time. 

4 Josh Pompey had given a description but these items in the 

5 wooded area weren't found until about 4:15 according to Thomas 

6 Hall. The ones in the dumpster had been found between 2:30 and 

7 three o'clock but this item hadn't been found yet. When this 

8 item was found the statement was finished. 

9 You look in the area of the inside of the pocket and 

10 you can see the red from the blood, just the way Josh Pompey had 

11 described it would have to be. He said he took the knife after 

12 he stabbed Madeline Mitchell in his pocket and you can see what 

13 appe ars to be blood right in the area that he's talking about. 

14 Is this a large de Ai l or a small detail? But it's a detail 

15 that one upon the other screams out that Josh Pompey ls guilty. 

16 A close-up of the same area, the area where the pocket 

17 would be, the area where he put the knife. 

18 I'll talk about, as I said, the statement in more 

19 detail. Josh Pompey told the investigators early on, before 

20 these items were found, that he had been wearing black pants and 

21 a red top. I suggest to you that he was describing these very 

22 items because whether red or burgundy or maroon or whatever way 

23 you want to describe it, he described it as a red top and black 

24 pants and that's what you have. Again another detail only the 

25 killer would have known. A detail that he told the 
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1 investigators where to go to find the items. He said he had put 

2 the clothing in an area under a tire and where there was a log 

3 or som~ type of wood that you see in the photograph there. 

4 That's what Josh Pompey told the investigators and that's what 

5 they found. 

6 One of the items found in the wooded area was the left 

7 glove. This was the glove that Jaki Bos-Mancilla said had cuts 

8 in the palm and index finger. This was the glove that Josh 

9 Pompey was wearing when he killed Madeline Mitchell and also 

10 Audrey Robinson. This was the left glove . He told the 

11 investigators the right glove had fallen off. 

12 MR. KLEINER: Objection, your Honor. That's not the 

13 testimony . 

14 THE COURT: The jury will decide that, what the 

15 testimony was. 

16 MR. KLEINER: Yes. 

17 MR. SANTULLI: He told the investigators it came off 

18 during the struggle. 

19 MR. KLEINER: Objection again. 

20 THE COURT: Mr. Kleiner, it's not a proper objection. 

21 He argues. The jury decides what the evidence is. If they 

22 disagree with a statement as to the testimony they ignore the 

23 argument. 

24 

25 

MR. KLEINER: Yes, sir. 

MR. SANTULLI: Right here we have indications of the 
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1 reddish area, that the re was blood on this item. Now, we know 

2 that seven years later, eight years later, blood fades but the 

3 blood i~ in the photograph. This is the glove that Dr. Zugibe 

4 said that ninety-nine percent of the time he said he can look at 

5 an item and make a determination visually as to whether there's 

6 blood on it and he didn't see blood on the left glove. Well, he 

7 saw it seven years later. He didn't look at this photograph 

8 that shows the red area. 

9 Dr. Zugibe didn't testify about there being blood on 

10 the left glove but we do have testimony there was, in fact, 

11 blood on this left glove. Herbert Heaney from the State Police 

12 did a human origin test on it and it came up positive. There 

13 was blood on this item and you can see the blood in the 

14 photograph. 

15 MR. KLEINER: Objection. It's absolutely misleading. 

16 It's absolutely misleading. 

17 

18 

THE COURT: It's his argument. 

MR. KLEINER: Yes, sir. 

19 MR . SANTULLI: It was suggested that because no DNA 
I 

20 result came up in the palm area and the index finger area that 

21 there was never any blood on that item. But we have two 

22 indicators of the fact there was, in fact, blood on the left 

23 glove. The photograph and also the test results of Bert 

24 Heaney. And you'll also have the testimony of the expert from 

25 the FBI, Dr. Hal Deadman. Someone who's done thousands of these 
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1 tests, and he told you and he explained from the witness stand 

2 that the fact that a DNA result is negative, that no DNA is 

3 found , does not mean that there was originally no blood on that 

4 item. 
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5 He told you that there are many factors that can cause 

6 a negative result and he told you some of them. Soil. We have 

7 soil. He told you about moisture. There was testimony about 

8 the glove being wet which I'll get back to. He told you about 

9 bacteria and how bacteria can obliterate the DNA and overcome 

10 the DNA. 

11 So when the defense says well, you didn't find blood 

12 or Josh Pompey's DNA in the palm area and in the index finger 

13 area , well, we know that there was blood on the glove at one 

14 time but we also know from scientific testing that bacteria had 

15 been on the glove just the way Hal Deadman said. In fact, he 

16 came before you, the jury, and pointed to these Polaroids and 

17 this will be in the jury room with you. He shows you this area 

18 on this page. 

19 MR. KLEINER: I'm going to object unless the State 

20 indicates on the back of the glove. They're trying to infer 

21 that it's not from the back of the glove. That's misleading. 

22 THE COURT: Mr. Kleiner, let him make his argument. 

23 MR. SANTULLI: And he showed you this page which again 

24 indicates there was a lot of DNA on the glove but it was 

25 bacteria and that the bacteria was one of the factors that can 
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1 obliterate human DNA and take it over. 

2 So the fact there was a negative result on the glove 
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3 is of no moment, doesn't prove that Josh Pompey's blood was not 

4 originally on this area of the glove, either the index finger or 

5 the palm area. 

6 This was from the earlier testimony of this trial of 

7 Thomas Goldrick, the senior investigator who found the left 

8 glove after Thomas Hall directed him to the area. During the 

9 time that he testified on the stand he mentioned at least four 

10 times that t he glove was found in an extremely damp condition. 

11 Earlier in the trial he was asked this question "And, sir, do 

12 you recall the condition of that glove when you found it as to 

13 whet her or not it was wet, dry, damp? 

14 "ANSWER : :i:t was extremely damp. 

15 

16 

"QUESTION: How many bags did you use for that item? 

"ANSWER: Eventually two bags." 

17 Another time in his testimony he was asked the 

18 following questions and gave these answers, "Did you make an 

19 examination of this glove at the scene? 

20 "ANSWER: Yes, I did. 

21 "QUESTION: Did you notice anything else? 

22 "ANSWER: No. 

23 "QUESTION: Now you're pointing to an area in red 

24 which you said you believed it to be blood? 

25 "ANSWER: Yes. 
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1 "QUESTION: What was the procedure you followed with 

2 respect to this particular glove? 

3 "ANSWER: That was to collect it, place it in a brown 

4 paper ba g. 

5 "QUESTION: Now, can you look inside the brown paper 

6 bag." There's another question, "How many bags are there? 

7 

8 

9 

10 

11 

12 

"ANSWER: Two. 

"QUESTION: Was that done by -

"ANSWER: That was done by me. 

"QUESTION: For what reason? 

"ANSWER: This particular item was very damp." 

Those two items I just read were from direct 

13 examination. When we go to cross-examination it was the same 
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14 thing. 

15 "QUESTION: For instance item number 146, a beige knit 

16 glove, left, is in two bags, is that correct? 

17 

18 

19 orrect? 

20 

21 

"ANSWER: Yes. 

"QUESTION: And you said it was wet or damp, is that 

"ANSWER: Very damp." 

Further on cross-examination, 

22 "QUESTION: So a wet glove with black debris on it and 

23 what was apparently bloodstains is put into the original 

24 interior bag, this bag, is that correct? 

25 "ANSWER: Right." 
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1 The moisture, the soil, the bacteria made the glove 

2 unavailable for DNA to come to a result. That does not mean 

3 that J osh Pompey was not wearing that glove when he killed those 

4 two people at 108 Gamewell Street. 

5 You heard the testimony not only from Dr. Hal Deadman, 

6 but the testimony was equally clear from Dr. Bing who said that 

7 those are the factors that would cause DNA to not come up with a 

8 result. He mentioned bacteria. He mentioned soil. He 

9 mentioned moisture or dampness or wetness. Those were the 

10 things the defense expert said in this case so you don't really 

11 have to listen to the State's version. You have the defense 

12 version as well. 

13 There were certain claims or attempts to make certain 

14 claims in this cas • There was a suggestion that this was not 

15 Josh Pompey but an inside job, maybe Edward Hoffman. However, 

16 you know from the facts of this case that it's not an inside 

17 job. You have photographs of the screen that's bent in the area 

18 of the driveway of 108 .Gamewell Street. You have the testimony 

19 t hat the window was open or could be forced open and pushed in, 

20 that it wasn't locked, and then you have the testimony of the 

21 broken in door from the basement going into the kitchen. 

22 If it was an inside job how did those things get that 

23 way? That was how Josh Pompey said he broke into the house. 

24 That was exactly what he said, that he went from that window 

25 into the area of the basement by the washing machine and then he 
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1 went up the stairs and he broke the door and he took away the 

2 two-by-four and he opened the lock. Those are the details that 

3 Josh Pompey told the investigators and those are the facts that 

4 you have before you, not only in the photographs but from the 

5 testimony from the stand. 

6 It was also suggested that one of the gloves that you 

7 have in this case had a piece of vegetation on it. It was 

8 suggested that that was, in fact, a glove that had been at one 

9 point in the wooded area. 

10 Well, there ' s other ways vegetative matter can get on 

11 the glove. 
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12 MR. KLEINER: Objection, your Honor. That was not the 

13 argument of the defense. It dealt with the investigators being 

14 out in a wooded a r e a , not the item. 

15 MR. SANTULLI: How did the vegetation get on the right 

16 glove that you saw in the photograph? There's all vegetation 

17 around the area of the window that Josh Pompey broke into. This 

18 was the window that was testified to. You can see the bent 

19 screen and the testimony was when the screen was pulled away the 

20 window was able to be pushed open. 

21 There was testimony about the washing machine, the 

22 very washing machine that Josh Pompey indicated that he stepped 

23 down on when he got into the basement, and you can s e e what 

24 appears to be ve getation matter that has fallen behind the 

25 washing machine, the same type that I sugge st to you was seen in 
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1 this area of the bottom part of the screen in the photo I just 

2 showed you. 

3 MR. KLEINER Objection. No testimony. 

4 THE COURT: Ladles and gentlemen, argument of 
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5 counsel. He can argue what he wants from the photo. You decide 

6 whether it shows it or not. 

7 MR. SANTULLI: There's a tremendous amount of evidence 

8 in this case and there was a mention yesterday about 

9 eyewitnesses. I suggest to you there's at least three 

10 eyewitnesses in this case. Two of them are dead, however, 

11 because Josh Pompey killed them. Audrey Robinson and Madeline 

12 Mitchell were witnesses and not only were they killed, the very 

13 reason that they were witnesses was the reason that they were 

14 killed. Josh Pompe y t old you that in his statement. He was 

15 afraid they were going to the police, that Audrey Robinson would 

16 call the police as soon as he left. He didn't believe her when 

17 she tried to plead for her life and say that she would go out 

18 with him. Because he knew it was a ruse to get him out of the 

19 ~ouse and he didn't want her going to the police. 

20 When Madeline Mitchell came down the stairs from her 

21 second floor apartment and Madeline Mitchell came into the first 

22 floor residence and saw what was happening to her niece she 

23 turned, she ran to the stairs, she headed for her apartment 

24 where she had a phone. There was no phone in the first floor 

25 apartment. That was the testimony. She hea ded for a place of 
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1 haven so that she could call the police and that was the reason 

2 that Josh Pompey hunted her down, grabbed her and killed her. 

3 And that was the motive for her death, for her murder. 

4 There was a suggestion in this case that there was a 

5 struggle in the kitchen. You didn't see anything that was 
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6 knocked over from the photographs. There was no struggle in the 

7 kitchen. The blood that got there was after the murders had 

8 been committed, after Josh Pompey had done those murders. There 

9 were no things knocked over. The door was obliterated because 

10 that's how Josh Pompey got into the kitchen and you saw what was 

11 pointed out to be to be something that the defense claimed was a 

12 footprint by the door. 

13 The testimony from Kyra Deegan was that it appeared to 

14 be a handprint on h door and that it had digits without ridge 

15 detail, again another indication of a glove. 

16 Wha t was on the floor was a smudge. That was not a 

17 footprint. If there was a person there who created a 

18 footprint you wouldn't have just one. But the blood that was 

19 t here from the deaths of Audrey Robinson and Madeline Mitchell, 

20 if there was a struggle in the kitchen it would either be a pool 

21 of blood or blood spatter from a knife going into an artery 

22 MR. KLEINER: Objection, your Honor. 

23 THE COURT: I'll allow it. 

24 MR. KLEIHER ; Assuming facts not in evidence. 

25 THE COURT: Mr. Kleiner, you have to stop making those 
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1 objections as to factual arguments. Let Mr. Santulli make his 

2 argument. 

3 MR. SANTULLI: You would have drag marks or you would 
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4 have footprints. There was none of that from the photographs in 

5 the kitchen. That was not where the struggle took place. The 

6 struggle with Madeline Mitchell took place in the hallway in the 

7 living room. The struggle with Audrey Robinson took place in 

8 her bedroom. That's where those two people died. The blood 

9 that was elsewhere in the apartment was the blood that Josh 

10 Pompey got on him as he went about the apartment transferred 

11 from the bodies of the victims on to him which he then 

12 transferred to the other places in the apartment. 

13 You have to understand the scene. There was a 

14 tremendous amount ~f blood. You've seen the photographs. 

15 You've also seen the body of Audrey Robinson. She was 

16 unclothed. She was stabbed thirty times right in the chest and 

17 from the diagrams or the photographs of Audrey Robinson all the 

18 wounds were clustered in the center of her chest. Without 

19 wearing any clothes there would be tremendous blood spurting out 

20 from her. There's no clothing on her to trap the blood. The 

21 blood ls getting everywhere. It's getting on Josh Pompey. Josh 

22 Pompey has the blood on him. The clothing which has the DNA 

23 results that he said he wore when he did the murders proves that 

24 and the blood on the rest of the house or coming from both 

25 Madeline Mitchell and Audrey Robinson, especially Audrey who is 
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not clothed and with the blood spirting, is spirting feet in 

feet because you can see that in the photographs from the wall 

as to where the blood is located. There was a tremendous amount 

of blood in that room and it had an area of not just in one 

localized place but everywhere on the walls, on top of the 

walls. 

The wounds on Audrey Robinson and Madeline Mitchell 

both mainly centered to my right is Audrey, to my left is 

Madeline. All the wounds are right in the center, right where 

Josh Pompey said he stabbed these people. He told the 

investigators that he straddled over Audrey Robinson and was 

directly on top of her. 

The testimony of Dr . Lynch was that these wounds were 

straight down, tha they were through and through wounds that 

indicated the person was above her, directly on top of her when 

she was stabbed and that's exactly the way that Josh Pompey 

described it happening. 

These wounds are closer together. They're clustered 

basically with the precision of a boxer working a speed bag. 

MR. KLEINER: Objection. 

THE COURT: I'll allow it. 

MR. SANTULLI: Thirty stab wounds time after time 

23 after time in one localized area and you've seen the defensive 

24 wounds on Audrey Robinson's hands. You've seen her fingertips 

25 almost c ut off from the blows that she's trying to ward off as 



summation - Santulli 

1 they're coming directly down into her chest. This is the way 

2 that Josh Pompey described this. 

3 Another thing about Dr. Zugibe, the defense expert. 

4 Again he corroborates the State's case in many respects. What 

5 did he say about the cause of death in t his case? He didn't 
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6 disagree with Dr. Lynch. Did anybody disagree that the cause of 

7 death of these two women were the loss of blood because they 

8 were stabbed numerous times in the middle of the chest. 

9 Madeline Mitchell had a through and through wound of the aorta 

10 which ceased her life. Audrey Robinson had thirty stab wounds, 

11 some of them in her heart, some of them in her lungs. That's 

12 what caused the death. There was no dispute about that. 

13 There was some mention the defense mentioned yesterday 

14 during summation a bout phenethylamine. 

15 Phenethylamine, which Dr. Lin said is a byproduct of 

16 decomposit i on. We know on a molecular level decomposition 

17 begins at the time of death and Dr. Zugibe said well, I disagree 

18 that there was a lot of phenethylamine here compared to 

19 1ecomposition so I don't agree with Dr. Reng-Lang Lin, but he 

20 said it was irrelevant to the cause of death. It was not 

21 relevant. He said it was academic. Just one more item that has 

22 nothing to do with this case that's brought up. Don't loose 

23 focus of the facts of the case. Don't loose focus of what Josh 

24 Pompey did, what he said he did and evidence that supports and 

25 corroborates what his statements were. 
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1 Another issue that was brought up was bill wrappers, 

2 the fact there were bill wrappers strewn about the room of 

3 Audrey Robinson. The bill wrappers tell you nothing about this 

4 case. The bill wrappers were empty. Audrey Robinson was a toll 

5 collector. These would be things she would have utilized in her 

6 day to day life. 

7 MR. KLEINER: Objection. 

8 THE COURT: Mr. Kleiner it's argument of counsel. 

9 MR. KLEINER: It's assuming facts not in evidence. 

10 THE COURT: The evidence was she was a toll taker. 

11 MR. KLEINER: There was no testimony from anyone from 

12 the tollbooth authority this would be normal operating procedure. 

13 THE COURT: The jury can use their common sense to 

14 analyze and make inf erences. Someone is a carpenter you may 

15 assume they have a hammer. Toll takers collect money. They can 

16 decide whether or not toll takers deal with bill wrappers. 

17 MR. SANTULLI: The bill wrappers in this case have 

18 nothing to do with the crime. The suggestion was robbery was a 

19 motive but there was no evidence that she kept large sums of 

20 money in her bedroom. There was no evidence that the wrappers 

21 had in fact had money in them at the bedroom level and common 

22 sense would tell you if somebody was robbing something why would 

23 they stop and take the wrappers off as they're taking the 

24 money? It just makes no sense at all. Again it's a red 

25 herring, something to deflect you from the true evidence in this 
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1 case. 

2 There was a suggestion in this case that Eddie Hoffman 

3 was the true killer. That is totally ridiculous. That's not 

4 what the evidence suggests. Beyond the fact that all the 

5 evidence points to Josh Pompey, Eddie Hoffman had no motive to 

6 commit this crime. 

7 All the testimony was that other people knew that they 

8 were engaged and were starting a new life together. The 

9 testimony was they went and got the apartment in Bergenfield 

10 together. The testimony was that they hadn't moved in together 

11 yet. Only Eddie had because Audrey was still in the process of 

12 moving. She didn't send out her cards announcing that she was, 

13 in f act, moving. The cards that would announce her change of 

14 address and the re on being was that the furniture had not 

15 arrived yet, the furniture that was on order, the furniture that 

16 was being waited for. 

17 The testimony was, in fact, that the night before the 

18 murders that Mrs. Bishop, that the family member of Audrey was 

19 a t the apartment putting up curtains, getting it ready. That 

20 was the testimony in this case. That was the testimony that 

21 came f rom the witness stand, not talking about innuendo or 

22 suspicion or something that's outside the scope of what the 

23 actual testimony was. That's what the actual testimony from the 

24 stand was and that's what the Court has instructed you to look 

25 at, not made up scenarios but the actual testimony and evidence 
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1 in this case. 

2 Now, Edward Hoffman, the testimony was clear, was at 

3 work a.1 1 day on September 5, 1989. He got there in the 

4 morning. He had only a half hour for lunch and he stayed there 

5 until after five o'clock. He was initially waiting for Audrey 

6 Robinson to pick him up. 

7 It takes, according to the testimony, at least twenty 

8 minutes, a half hour, to walk from Craftmaster Hardware to 108 

9 Gamewell Street. 

10 MR. KLEINER: Objection. That's ten, fifteen minutes 

11 in the record in testimony. Misrepresentation. 

12 

13 

THE COURT: If it's inaccurate you don't accept it. 

MR. SANTULLI: If it takes fifteen minutes to get 
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14 there, it takes f f f een minutes to get back. We know he didn't 

15 have access to a vehicle at that point so how was he involved in 

16 these murders? We know that Josh Pompey said he was there from 

17 eleven o'clock on but Edward Hoffman was at work that day. 

18 Edward Hoffman had contact with his boss, Michael Springeld, who 

19 was his direct boss and who saw him that day. Mr. Springeld was 

20 able to testify that Eddie Hoffman was wearing certain clothing 

21 because, although he didn't realize it that night, when he was 

22 asked by the police, he realized it the next day when Eddie 

23 Hoffman had the same items of clothing on. 

24 Now, if Edward Hoffman had been involved in any type 

25 of murder of this sort he would have been l oaded -- his clothing 
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1 would have been loaded with blood and was not. The testimony 

2 from the first police officer on the scene, police officer 

3 Aquilina, and also later on Michael Carlino who did an interview 

4 of Eddie Hoffman, the testimony was clear there were no cuts on 

5 Eddie Hoffman, there was no blood on him, there were no cuts on 

6 his clothing. There was no evidence of a struggle. He wasn't 

7 disheveled. There was no reason to believe at all from his 

8 physical exterior that he was involved in these crimes. 

9 Edward Hoffman had a congenital hip defect, something 

10 that he had since birth. He testified about that. He didn't 

11 have the physical condition to even do the crime. 

12 The defense said that Edward Hoffman's fingerprints 

13 were at the scene and in the car. Of course they were. He 

14 belonged there. He wa s a visitor there. He used the car. He 

15 had items of his own in the trunk. It would be a shock if his 

16 fingerprints were not there. But the important thing from the 

17 testimony from this stand from Senior Investigator Kyra Deegan, 

18 was that the fingerprints were not in blood. Those fingerprints 

19 were not in b l ood. 

20 The defense came up with some theory about the corner 

21 of the drawer and that there was, in fact, a bloody area and 

22 that the two lines that converged was actually the corner of the 

23 drawer and, therefore, Eddie Hoffman's fingerprint was there, 

24 and therefore, i t came from an area of blood. Time and time 

25 again, just from courtroom testimony things like that were 
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1 disproven, absolutely. 

2 Kyra Deegan came to this very bench and showed you how 

3 those li.nes were made. Those lines were not from the corner of 

4 the drawer. Those lines were from the wax pencil she outlined 

5 the fingerprint and when she did the demonstration here in front 

6 of you she put her hand down. She put her fingerprints on 

7 this. She dusted it. She used her wax marker, her wax pencil 

8 and she used the lift tape and she lifted it up and those same 

9 types of lines were on the demonstration lift that she just did 

10 in front of you, totally disproving and discrediting the defense 

11 theory that that was the corner of the drawer . 

12 Things like that happened time and time again. 

13 The defense suggeste d to you that there was a planting 

14 of a bloody shirt i n t his case. The defense photographs and the 

15 State's photographs disprove that utterly. There are two shirts 

16 in this c a se. There was a shirt from the rollover shot that was 

17 underneath the body of Audrey Robinson. 

18 You've seen this photograph time and time again. This 

19 has been described as a roll-over shot. And you see a very 

20 bloody shirt what had been underneath the bodily of Audrey 

21 Robins on. The suggestion was this was the shirt in the 

22 dumpster. Well, from the photographs you can tell that these 

23 are two different shirts. The shirt from the dumpster is not as 

24 bloody as this shirt . This shirt which was not col l ected in 

25 evidence because it was under the body, it was full of the 
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1 victim's blood, it would not have an useful purpose in order to 

2 be sent to a laboratory because we're not looking for the 

3 victim' s blood. It was not collected. 

4 The testimony from Warren Chiodo was that this 

5 appeared to be a long-sleeved shirt. We know that the shirt 
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6 from the dumpster which we to have in evidence is a short-sleeve 

7 shirt. You can tell from the various photographs that you have 

8 that this is, in fact, a long-sleeve shirt. I suggest to you to 

9 look at all the different versions but you can see the cuff of a 

10 long-sleeve shirt right here. And when you look at the side by 

11 side shots which the defense was so proud of, you can see that 

12 the degree of blood is different. There's much more blood in 

13 this shirt than the shirt from the dumpster. 

14 Again, u k now that this is a short-sleeve shirt. 

15 You can see the cuff area and you can make out the bit of what 

16 appears to be a button in the area right there. Not only do the 

17 photographs disprove the defense theory but you have testimony 

18 about this. Because Chiodo said that appeared to be a 

19 ong-sleeved shirt but you also have the testimony of Irene 

20 Cyrus. 

21 Irene Cyrus, as you recall, is a cousin of Audrey 

22 Robinson but she grew up with Audrey. They consider themselves 

23 sisters according to Irene Cyrus. Irene Cyrus as a member of 

24 the family had the dire responsibility of cleaning up the 

25 scene. I t was on her shoulders to go into t hat bloody bedroom 
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1 after the police were done to clean up the rest of the blood. 

2 It was her responsibility to do that and she did that. She 

3 testified in this case. She testified about how she went step , 
4 by step going through the bedroom and picking up bloody items 

5 and she said she remembered the long-s l eeve shirt. She said she 

6 remembered it because it was the most bloody item that she saw 

7 there. 

8 She said it was gooey from congealed blood. She said 

9 that she had to be the one to take that and throw that out. She 

10 said that it was a long-sleeve shirt. That is not the same 

11 shirt that wa s in the dumpster so not only from testimony but 

12 from the photograph which shows a long-sleeve shirt versus what 

13 we know is a short-sleeve shirt, again, once again defense 

14 theories don't hol d w ter. 

15 In addition, this board was shown to you because of 

16 the fact it also has the glove. Now I suggest to you and the 

17 testimony has been, that that's the right glove. The issue was 

18 it wasn't originally found there. It was found in another 

19 portion of the room. The testimony was quite clear from Senior 

20 Investigator Chiodo that everything in the room was moved 

21 about . That's why it got from one location to another, and the 

22 fact that that wasn't picked up on September 5th or 6th of 1989 

23 and retrieved on September 7th is not a fault in the c ase but a 

24 benefit in the c ase because on Sept ember 5th and 6th the 

25 relevance of this item was not clear. This was a femal e glove, 
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1 a female garment in a f emale's bedroom, Audrey Robinson's 

2 bedroom, and an area with the shirt under her body not relevant 

3 at that t ime. 

4 When it became relevant, after Josh Pompey told the 

5 investigators about what had happened and how a glove had come 

53 

6 off his hand during the struggle and after Thomas Goldrick went 

7 to the wooded area and found the left glove, the match for that, 

8 when it became relevant, the scene which had still been secured 

9 with locks, the scene which had not been released by 

10 investigators at that point because other things had happened, 

11 you may have to go back in order to retrieve more things and 

12 that's exactly what happened. 

13 During the evening of September 7, 1989 Warren Chiodo 

14 went back and he go t he glove because it became relevant at 

15 that point. That wasn't a defect in the case. That's police 

16 work. Things change. Circumstances change. New evidence is 

17 gathered. Things become more relevant. At that point going 

18 back and getting the glove was the only proper thing to do. 

19 And he recorded it as September 6 on the evidence log 

20 because he told you that he had originally seen it on the 6th 

21 and he said it was ambiguous and there were efforts made to tell 

22 the defense about that. That wasn't hidden. That's not a 

23 defect in the case. That's the way things happen in the real 

24 world. When you get new information you act on it and you go 

25 back and y ou find the glove and that's what happened here. 
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I want to show this photograph of the cyclone printer. 

MR. KLEINER: Objection. 

MR. SANTULLI: I want to show the cyclone printer shot. 

MR. KLEINER: Objection. It's not cyclone. 

THE COURT: Are you saying i t 's bubble jet? 

MR. SANTULLI: I'll stand corrected. Maybe it's the 

7 bubble jet. This appears to be a bubble jets. You have two 

8 versions. You have a close-up and you have a further version. 

9 The bubble jet I think even better shows that that's a 

10 long-sleeve shirt, and again that's even without the testimony 

11 of Irene Cyrus who says that it was a long-sleeve shirt. 

12 You have what appears to be a button, you have the 

13 outl ine of a cuff right here. Again, two different shirts. 

14 Now, the tes timony from Phil Morgan was, I believe, 

15 clear. Phil Morgan indicated that no matter what you look at, 

16 whether it's the regular photograph or if you look at the bubble 

17 jet or if you look at the cyclone or whatever you look at, that 

18 the colors and darkness and lightness is not going to be as true 

19 a nd accurate a s what you would see with your eyes, and the 

20 reason being there's multiple factors. He's the one who ticked 

21 them off very quickly. 

22 He talked about the ambient light. He talked about 

23 the flash which is a direct source of light. He talke d about 

24 direction of flash. He talked about apertures of settings and F 

25 stops. He talked about all these things. He even talked about 
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l that when you have a r egular photograph that the colors could be 

2 changed and the darkness and lightness could be changed based 

3 upon the chemicals that were used. 

4 So when these photographs are used and when the 

5 cyclone prints and bubble jet printers are used the testimony 

6 from Phil Morgan was clear that you can't use the lightness and 

7 darkness to make comparisons to objects, that the colors of the 

8 objects are not as true to life as what you would see with your 

9 true eyes because the suggestion was you could determine, based 

10 upon the photographs and these other images, that the glove that 

11 was ultimately picked up at 108 Gamewell Street, the right 

12 glove, was, in fact, a different glove, that there had been some 

13 type of a switch or planting of evidence. 

14 These p otographs cannot be used for that purpose 

15 according to the defense expert. 

16 

17 said. 

18 

19 

MR. KLEINER: Objection. That's not what the witness 

THE COURT: The jury will determine that. 

MR . SANTULLI: Not only did Phil Morgan say that. He 

20 said that from the negative itself you can't make a 

21 determination because those factors of lighting and direction of 

22 light and flashlight, which is a direct source of light, those 

23 items affect how something would look and that it would make it 

24 different than what one would see from using their eyes. He 

25 utilized one of these items. This was a d fense exhibit. This 
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1 I believe was a cyclone printer. I think you can see even 

2 clearer the cuff in this making this a long-sleeve shirt. 

3 The amount of blood in this one is different than the 

4 one from the dumpster. But Phil Morgan testified that again 

5 when this is printed out, this is printed from the negative and 

6 where the light is not corrected so that this would be as to 

7 lightness and darkness closer to the negative. And if you look 

8 in this version, how light the glove is compared to the other 

9 versions that you have. It's one more example that you can't 

10 use lightness and darkness in colors to make determinations by 

11 comparing photographs. 

12 MR. KLEINER: Objection. That's the province of the 

13 jury to decide that, not the prosecution. 

14 THE COURT ; It's an argument. The jury can buy it or 

15 not. Go to the regular photograph for true colors rather than 

16 cyclone or bubble jets. 

17 MR. SANTULLI: Now, this is what the defense had 
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18 produced and you notice how light the glove is now compared to 

19 • he earlier versions that I just showed you. The color is still 

20 not correct because we know that's not the color of blood. 

21 Using these in the manner that was suggested would be totally 

22 inappropriate. In fact just by angles and by how photographs 

23 are taken what appears to be the exact same object from a 

24 slightly different angle changes colors drastically. You have 

25 the dichot omy from this here to this and then you have the same 
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1 glove much lighter. 

2 By the same token there are different degrees of 

3 darkness and lightness and it's a changing from photograph to 

4 photograph just based upon a different angle. 
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5 Once again this was the defense exhibit. The glove on 

6 the roll-over shot is much lighter based upon their exhibit. 

7 When you compare it to the photographs taken on the 7th of the 

8 right glove, they're a similar color to the one in that 

9 photograph, so this again shows you that from shot to shot 

10 there's going to be a divergence and that the true colors of the 

11 items cannot be determined from the photographs, the cyclones or 

12 the bubble shots. In fact, if you look at these two versions 

13 it's the exact same glove. It was taken seconds apart. You can 

14 tell that it's fro~ a slightly different angle because there's a 

15 bottle cap next to the glove. The bottle cap here, you can see 

16 the angle ls straight down. The bottle cap here in this version 

17 ls just a little bit different. It's coming from a side. You 

18 can see the size of the bottle cap. Just that little bit of 

19 difference, using the exact same item in the exact same position 

20 from a slightly different angle, changes the coloration of that 

21 particular item. 

22 One more example of why you can't use photographs to 

23 make those kinds of determinations. And this, the testimony was 

24 these two photographs were taken seconds apart and you can see 

25 from the angles just a slightly different angle and yet the 
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1 shading, the lightness and darkness is different. And the 

2 shading and lightness and darkness of these two photographs of 

3 the whi t e glove is more similar to the defense item which was 

4 taken directly from the negative without the process of the 

5 chemicals or anything of that nature. Once again showing why 

6 these should be looked at with extreme caution. 

7 The other thing is we know, we absolutely know that 
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8 the photographs themselves have to be looked at for the reasons 

9 they were taken, to show certain items and objects, but that the 

10 color and the shading is not going to be consistent from even 

11 photograph to photograph. Depending upon the flash and the 

12 ambient light you're going to get from the exact same room, two 

13 totally different colors. 

14 This is a photograph that was taken on September 5, 

15 1989 according to the back. It looks like a deep blue color for 

16 the bedroom. Yet, when you look at a photograph taken on the 

17 7th this is taken of the same bedroom, it's a gray color. So 

18 you have a deep blue versus a gray. That's what the change of 

19 lighting conditions, the change of angle of flash and all those 

20 other things that even Phil Morgan spoke about, has to do with 

21 looking at these items with extreme caution. 

22 In fact, we had testimony from Phil Morgan that his 

23 cyclone printer would be consistent and uniform in showing 

24 colors . We have two different versions of the same photograph, 

25 one a close-up and one a farther shot. And I showed this to him 
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1 on cross examination and you can see from his equipment the same 

2 type of cyclone printer that's used, the same shot, that from 

3 one to another you have a difference in color. 

4 If you look at the board that's in the back, the 

5 corkboard, the color of the molding around it is different from 

6 item to item. The actual color of the board itself is different 

7 from item to item. There's a difference in the area of the 

8 bathroom tile from one to the other and there's a clear 

9 difference in this bedspread or whatever that item is. One is a 

10 more purplish color. One is more blue. So from the same 

11 process, from the same type of equipment, two different times 

12 you're getting a divergence in colors. Again just an 

13 illus tration that you can't be exact when you're looking at 

14 colors and lightness and darkness. 

15 Then we have examples of that from the defense 

16 photographs. These were two photographs of the knife. The 

17 knife you have in evidence is of a silver or chrome color yet if 

18 you just had this photograph, you'll have to make that decision, 

19 t would appear to be most of the knife is a black color. If 

20 you just had this photograph it would have to be a determination 

21 that the knife was black but the small portion of the blade on 

22 the bottom part by the sharp edge, that that would be silver or 

23 chrome. 

24 Again, the !lash, the lighting, all that, goes into 

25 making up colors and contrast and that from photograph to 
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1 photograph is not going to be exactly what one would see with 

2 the naked eye because when you look at the knife in the jury 
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3 room you will see the true color of it and obviously this is not 

4 what it looks like. When you look at the roll-over shot you'll 

5 also notice one other thing. _Again this is darker than even the 

6 defense version from the cyclone printer. When you look at the 

7 glove you'll also notice that it's surrounded by black objects, 

8 It's in a basic cavern. This is not obviously a 

9 three-dimensional shot. Photographs are two-dimensional. When 

10 you look at this item you have to understand from the 

11 perspective of on top there are items surrounding it. There are 

12 items that are dark that are surrounding it. That would give it 

13 a darker hue, darker than it would normally be. Again, to use 

14 the colors a.nd the c ont rasts to make a determination would be 

15 wrong and that's according to the testimony of Phil Morgan as 

16 well as State's experts and State witnesses in this case. 

17 There was a suggestion in this case that there was a 

18 planting of a glove and a plastic bag --

19 THE COURT: Is this a good time to take a break? 

20 MR. SANTULLI: That would be fine, Judge. 

21 THE COURT: We'll take a break. 

22 (Short recess taken.) 

23 (No jurors present.) 

24 MS. PE I FFER: During the fi r st portion of Mr . 

25 Santulli' s summation Mr. Kleiner made twenty- three ob j ections, 
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1 one of which was sustained, the objection about the indictment. 

2 The rest of his objections are totally unfounded. They're 

3 comment s on the evidence. Counsel ls allowed to make comments 

4 on the evidence without interruption by opposing counsel giving 

5 a mini summation in the middle of Mr. Santulll's argument. 

6 

7 

8 

THE COURT: He's saying it's not in the evidence. 

MS. PEIFFER: That's an unfair objection. 

MR. KLEINER: I didn't object to comments about this 

9 being a long-sleeve shirt in the rollover. I suggest to you 

10 there's no expert testimony on that. So I didn't even object. 

11 THE COURT: That's not assuming facts not in 
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12 evidence. If he says a photo shows that, it shows it if it does 

13 show it. The jury decides but it's in evidence. He's not 

14 making comment on f act not in evidence. 

15 MS. PEIFFER: Your Honor had stated before --

16 THE COURT: I don't like the objections being made as 

17 to what he says the testimony ls. If he says that's the 

18 testimony the jury can accept it or reject it but that's their 

19 f unction. It's not the basis of an objection. 

20 MR. KLEINER: If the defense believes there's 

21 something that's said that's important that's assuming facts not 

22 in evidence or was never said, it's incumbent upon the defense 

23 to make a timely objection to that at the time because if it's 

24 not done then I ' m not representing Mr. Pompey properl y. 

25 THE COURT: If it's just about, i f it's f acts not in 
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1 evidence, make them al l at the end. Make a note. We'll put 

2 them all on the record for you when he finishes his summation. 

3 If you t hink he's making an i mproper comment that's something 

4 different. 

5 How long you expect to be? 

6 MR. SANTULLI: Certainly to lunchtime. I don't know 

7 if I' 11 go over or not. If I go over I'll try to limit it to 

8 2:30. Then we'll have time to read the jury instructions. 

9 MR. KLEINER: What time are we staying to? 

10 THE COURT: 4:30. 

11 (The following is heard in the presence of the jury.) 

12 THE COURT: Continue, Mr. Santulli . 

13 MR. SANTULLI: Ladies and gentlemen, during the course 

14 of this trial duri n s ummation you've seen many different 

15 versions of the glove. You've seen the white glove that was 

16 taken on the 7th. This is from the roll-over shot. This is 

17 from the wooded area, and you can see based upon the different 

18 types of printouts that you have here the different cyclones 

19 hat were used, that every time there's a different shading that 

20 you have. And when we go back to one of the ones that I showed 

21 you e arlier, how much lighter is this version which is D-221 

22 wi th D-507? And these two versions, in fact, of the glove taken 

23 on the 7th appear to be at least similar to the one f r om the 

24 cyclone which is also from the roll - over shot. 

25 So again when you look at all thes e photographs , 
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l cyclone printers and bubble jets, make sure that you look at all 

2 of them because no matter which set you look at, whether it be 

3 cyclone , photographs or bubble jet, you're getting all different 

4 shades of darkness and lightness irregardless of where the item 

5 was found and from one item to the other. 

6 This is the roll-over shot where the glove is light 

7 and this is a roll-over shot where it's darker, and up here it's 

8 even darker still. Yet this is all the same shot and they have 

9 different degrees of lightness and darkness. 

10 You were shown different versions of the knife and 

11 again you can see again the color of the knife is not consistent 

12 what it is in real life. The point of this, however, is that 

13 there was testimony from Dr. Bing and Mr. Taylor about testing 

14 on the knife. No b ne tested the handle of the knife. The areas 

15 that Dr. Bing tested are very distinct because he has a marker 

16 that delineates the exact area which he tested. The knife from 

17 top to bottom was not tested, so whether Josh Pompey's blood is 

18 somewhere on the knife or not we don't know at this point. 

19 But I suggest to you that what happened in this case 

20 is that when Josh Pompey was stabbing Audrey Robinson he was not 

21 getting the blood from him directly on the knife. The blood was 

22 coming from Audrey Robinson. He cut himself very quickly as he 

23 was stabbing and plunging down thirty times. When he cut 

24 himself and Dr. Zugibe said it was inconsistent with a single 

25 slice but not inconsistent with four different slices, when 



summation - Santulli 

1 you're going thirty times very quickly and the knife ls sliding 

2 around in your hand, you can very well be cut four times, drop 

3 the knife which he said he did, and he was not able to find the 

4 knife. 

5 So whether his blood actually got on the knife or it 

6 got on to the glove initially we won't know but the fact that 

7 his blood is not on the knife or wasn't found by the defense 

8 experts doesn't mean it's not there in some other place because 

9 not every area of the knife was tested. But even if it was 

10 tested and it didn't have his blood on it the blood would have 

11 been on the glove. 

12 We know from earlier, when I spoke to you this 

13 morning, that the blood on the glove was there from the 

14 photograph and from t he testing of the human origin of Bert 

15 Heaney and the fact that DNA for whatever reason was not able to 

16 come up with a result again doesn't mean that Josh Pompey's 

17 blood was not on that glove, and the fact that the bacteria was 

18 able to overcome the DNA does not mean that Josh Pompey's DNA 

19 was not on the glove earlier. 

20 So the fact that the knife in the specific areas that 

21 were tested did not come up with DNA is not significant. In 

22 fact, Mark Taylor testified. He testified that he could rule 

23 out Josh Pompey but on cross-examination he admitted t hat there 

24 could be low leve ls of DNA from Josh Pompey on the knife that he 

25 did not detect. 
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1 In fact, although that was his testimony, that's 

2 contrary to his report. Because his report specifically says 

3 that swabs six and seven contain very low quantities of human 

• 
4 DNA. 1he primary source of the DNA is female with the same 

5 profile as that listed above. 

6 He testified that was consistent with Audrey 

7 Robinson. 

8 He goes on to say, "In addition to this trace 

9 quantities of DNA from a second donor was detected. These trace 

10 quantities of DNA are at such a low level that no conclusion," I 

11 want to underline that figuratively, "that no conclusion can be 

12 drawn as to their source of tissue or origin." 

13 That does not exclude Josh Pompey. 

14 MR. KLErNER · I'm going to object. That's an improper 

15 comment. 

16 THE COURT: That's argument of counsel. 

17 MR. SANTULLI: The report was blown up to make sure 

18 that there was no issue as to interpretation. It says what it 

19 says and it specifically says that no conclusion can be drawn as 

20 to the source or tissue of origin. And if no conclusion can be 

21 drawn, Mark Taylor says, another defense expert says, that you 

22 can't exclude Josh Pompey from the knife. 

23 MR. KLEINER: I'm going to object, your Honor. 

24 MR. SANTULLI: This board was shown to you by the 

25 defense. There's a suggestion -- I'll bring it closer -- that 
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1 there was tampering with this mattress. First of all there are 

2 two pieces of mattress that you've seen in this case. One of 

3 the pieces of mattress was a through and through cutting where 

4 the top portion of the mattress was cut out and the different 

5 layers of foam were cut out. It was suggested to you that 

6 showed evidence of tampering because Dr. Bing did not get a DNA 

7 result on the top layer but nor did he test the middle layer 

8 that appeared to be bloodstained. But Dr. Bing told you time 
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9 and time again and Dr. Hal Deadman told you time and time again 

10 the fact that you don't necessarily get a DNA result, a result 

11 of no DNA, does not mean that there was no DNA there. It's part 

12 of the test. Sometimes it doesn't come out. That's what Dr. 

13 Bing said. The fact that he couldn't get DNA from the top 

14 portion doesn't prec l de that the blood in the foam portion came 

15 from someone and it doesn't prove that it was planted. 

16 The foam was not tested by Dr. Bing. The fact he got 

17 a no DNA result on the top proves nothing. The other portion 

18 that was pointed out to you was another suggestion of tampering. 

19 You see here there's a portion on this sample where 

20 there is a cutout in the foam and also a larger cut out in the 

21 area of the mattress cover. Bert Heaney testified he tested a 

22 sample of the cover and came up with Audrey Robinson's blood. 

23 We don't know nor did he testify whether Dr. Bing took his 

24 cutting out of the foam directly under the portion that Bert 

25 Heaney tested. It's looking at apples and oranges. He's uaing 
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1 normal serology testing for a portion of the cover. 

2 Dr. Bing testified that he used an area similar to the 

3 edge of a pen, the end of a pen, that that whole cutting that 

4 was taken out wasn't all tested. One small portion, that would 

5 be the edge of the pen, was tested and he came up with a result 

6 that was consistent with the mixture where Josh Pompey could not 

7 be excluded. 

8 To use Bert Heaney's results with regular serology 

9 when the whole area was cut out by him and he took a portion for 

10 normal serology and Dr. Bing may have taken another portion away 

11 from that area --

12 MR. KLEINER: That's not Mr. Heaney's testimony. It's 

13 improper conduct by the State as to his cuttings. 

14 

15 

THE COURT: You decide what the cut out testimony was. 

MR. SANTULLI: We don't know if they were testing the 

16 exact same portion but we do know this. That they were using 

17 different systems, that we were using -- Bert Heaney was using 

18 normal ABO, typical serology. There's a difference in the 

19 sensitivity amount and the discrimination amount as to what DNA 

20 can do. 

21 And Dr. Bing clearly said that he was using a much 

22 smaller portion of the cut out area. 

23 The other thing that was suggested is that this is 

24 additional staining up hare. The flap is over. There are 

25 different shadows on this. Dr. Bing couldn't differentiate 
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1 other shadows from stains elsewhere on these photographs. He 

2 specifically said he did not have a specific recollection one 

3 way or another as to whether this was actually bloodstained or 

4 if it was actually something from a shadow. 
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5 

6 

7 

MR. KLEINER: Objection. That was not the testimony. 

THE COURT: The jury decides what the testimony is. 

MR. SANTULLI: If you look at the mattress, and you'll 

8 have it in the jury room and you'll have the gloves, you'll have 

9 that flap that comes over, and from different angles it will 

10 create shadows. But if you look at the foam, very clearly above 

11 where the cut out is there was no blood there. There never was 

12 any blood there and the allegation that it was tampered with is 

13 ridiculous because now the State is not only being accused of 

14 adding blood to thl s , now we're somehow taking it away. 

15 If that is actually bloodstain in that area, and again 

16 we know from the photographs to take them with a grain of salt, 

17 now the State is being accused of taking away the blood? 

18 There's another common sense thing to remember here. The State 

19 or the FBI or any of the State's witnesses didn't say that they 

20 found Josh Pompey's blood on this. The FBI tested another 

21 portion of the mattress, not this portion. They tested a 

22 portion away from there. They came up with a result of a 

23 mixture where Audrey Robinson's blood was the predominant so the 

24 State or the FBI never said that Josh Pompey's blood was on this 

25 mattress. If there was a planting of evidence wouldn't we have 
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1 looked for it and found it? 

2 Who came up with Josh Pompey on this piece of 

3 mattress? Dr. Bing did. Not terrible Dr. Bing. Dr. Bing the 

4 defense expert who once again proves the State's case. He 

5 proves that Josh Pompey's blood was there. He's the one who 

6 found it. 

7 One of the arguments that was made in this case is 

8 that the State and its witnesses destroyed evidence. As a 
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9 proponent of that position the defense brought forth this series 

10 of photographs. You see the swabs and you see the envelopes 

11 that they came in and you see the sticks and you see control 

12 swabs that still have cotton on them. The testimony was that 

13 the sticks were consistent with having had the cotton they 

14 consumed in testing . ~he testing that was done with these swabs 

15 was traditional serology testing which uses up a large amount of 

16 blood sample. 

17 To say that this ls destruction of evidence or 

18 somebody tampered with this ls ridiculous. 

19 Bert Heaney said he didn't do all the testing. He 

20 supervised some of it. Other people in his lab would normally 

21 take the cotton, take it off the stick and put it in a test 

22 tube. Therefore there wouldn't be cotton left over. To suggest 

23 this is destruction of evidence ls ridiculous I say again. 

24 I remember this as well. The testing that was done in 

25 1989 and 1990 by the State Police was only serology testing 
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1 which used up a great deal of sample. They weren't doing DNA 

2 sampling back then. DNA was just starting to come about. There 

3 were only a few labs in the country in 1989 and 1990 that were 

4 doing DNA testing so the predominant way testing was done prior 

5 to 1989 was additional serology testing where there would be 

6 consumption of evidence. And the testimony was clear that the 

7 swabs that were control swabs that still had cotton on them, 

8 they weren't tested. Therefore, that's why the cotton was still 

9 there. 

10 This is not an example of destruction of evidence. 

11 This was an example the State Police utilizing what they had 

12 based upon the testing that they had. 

13 And what about the fact that since 1989 and 1990 this 

14 was not a case whexe t he State stopped its investigation. When 

15 new areas of DNA develop, when new technologies develop things 

16 were sent back in 1994 and 1996. The State didn't stop, even 

17 though we had a confession in an overwhelming case. The DNA 

18 testimony was clear that in 1989 and 1990 the RFLP portions of 

19 t hat type of testing were still being developed and still coming 

20 on line. 

21 In 1994 and 1996 is when the FBI got better results, 

22 were able to come up with the conclusions you heard here. Ones 

23 in 1989 and 1990 may not have been definitive where o nes became 

24 more definitive a s time and technology marched on. That's 

25 something for the credit of the investigator s who worked on this 
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1 case, the fact they didn't stop. As new things developed they 

2 continued to work with the FBI to send things there so it could 

3 be tested and the results could be presented to you here. 
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4 There was a suggestion in this case that the glove was 

5 put into a plastic bag and was, therefore, transported out of 

6 108 Gamewell Street and put into another area, specifically the 

7 wooded area. 

8 We had how many versions of this shot? Obviously the 

9 negative ends here so that you don't see any continuation of 

10 that. 

11 The testimony was clear, however everyone who took the 

12 stand who said that they knew about this bag, that this was a 

13 bag that was used for garbage. It was a standard type bag. 

14 Because this was a c eme with a lot of blood, paper towels and 

15 other items such as rubber gloves were used and thrown out at 

16 the scene. You heard testimony and it makes sense that 

17 obviously based upon the blood, and the types of items picked up 

18 that gloves and things would have to be changed. This was a 

19 garbage bag. Whatever this item ls here, and it appears to be 

20 that it could be, but doesn't necessarily have to be, but it 

21 could be the edge of a glove, that's resting on a white item 

22 that doesn't look like a pants waist. It looks like an 

23 envelope. But whatever it is, the testimony has been clear that 

24 this is outside o f the bag. That here and here and here and 

25 here are areas behind the bag that because i t's a 
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l two-dimensional picture you have to be able to see it with 

2 certain depth perception which this figure does not allow to 

3 happen. 

4 The clearer shot is item, this photograph from the 

5 Sheriff's Department where you can more clearly see the bag and 

6 the lines of the bag itself. And also the blowup which you'll 

7 have in the jury room. With all the cyclones and with all the 

8 bubble jets this is the clearest picture that you have. And if 

9 you look at it quickly you might think that this is inside the 

10 bag but when you look at the lines of the bag you can see that 

11 there is something resting on the bottom of it inside the bag 

12 and you can see it as if it was extended that this would be the 

13 bottom of the bag. 

14 As it co s up you can see that the top of the bag is 

15 twisted and flopped over. That's what the photograph shows. 

16 This area is not inside the bag but behind the bag on the floor 

17 just as this is on the floor and this area that I'm pointing to 

18 now. 

19 As further proof that this is not in fact inside the 

20 bag, if you were to assume that that was the glove, and the 

21 testimony was that the glove was moved as all items in the room 

22 were moved so that the investigators can do their job and pick 

23 up relevant evidence at the time, you would see that this was 
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24 done at a time after the body had been removed and after many of 

25 the items had already been picked up. 
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1 We know from the testimony of Warren Chiodo the riqht 

2 qlove was initially left behind as not beinq relevant and was 

3 picked up on the 7th, two days later. 

4 When you look and compare the photographs again, if 

5 you assume that that was the glove on the floor, if you were to 

6 lift up this bag and take it away, then the glove and the item 

7 it's resting on would remain. 

8 If you look in the area very carefully you see the 
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9 thesaurus and you see the T-square that's in the photograph. So 

10 if that were the glove, that would be the area that the qlove 

11 would be found the next day. And if you look at the photograph 

12 from the 7th, the thesaurus and the T-square are right in the 

13 same area. So if this is the glove in here that's on the floor 

14 and when that bag s l:'l!moved the glove would remain, and the 

15 next day in the area of the thesaurus and also the T-square 

16 that's where the glove was found. Further evidence that the 

17 glove was not in the bag but on the floor on the qround outside 

18 of the bag. 

19 One of the theories of the case was that these 

20 photoqraphs that I'm showing you now were not taken at five 

21 o'clock or between 4:45 and five o'clock accordinq to the sworn 

22 testimony of Kyra Deegan and Thomas Goldrick but were somehow 

23 taken at niqht. And the basis of the alleqation was that there 

24 is a dark hue or a blue hue to this. 

25 The State took qreat pains to pro e to you the members 
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1 of the jury and also to Phil Morgan that this was part of one 

2 continuous roll of film. When you have the film and the 

3 photographs in the jury room you'll see that the photographs, 

4 when put in proper order show, that they were taken in 

5 sunlight. Some of the middle ones were taken in dark areas 

6 because of the tree coverage and then when you're near the end 

7 of the film there's more shots in sunlight. 
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8 I think even Phil Morgan had to acknowledge at the end 

9 of his testimony, after he was cross-examined, after he was 

10 shown the negatives, after he was shown how they were sliced and 

11 how they meet up and match each other, that they were one 

12 continuous role of film. The uncontroverted testimony was that 

13 they were taken during the daylight hours, between 4:45 PM and 

14 5:00 PM on September 7 , 1989 by Kyra Deegan. The fact there's a 

15 blue hue goes to show that the area was dense, wooded area. 

16 The photographs themselves, some of them taken by Kyra 

17 Deegan, some of them taken by Ron Deramo, show many areas that 

18 once you get under the trees it looks like it's dark. If you 

19 look at photograph after photograph of the wooded area, 

20 different versions of it, once you're inside that ambient light 

21 is cut off. If there's a blue hue on those photographs it's 

22 because of the lack of ambient light based upon the denseness of 

23 the bushes and the trees. 

24 It's just not one photograph. Photograph after 

25 photograph shows the dark areas inside that wooded area. 
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1 There was an issue about whether there was water in 

2 the area where the items were found. Well, not only does Josh 

3 Pompey mention water or a stream or some type of an area within 

4 the wooded area near where he put those clothing items that was 

5 under the tire, we also have a photograph of it as well. That 
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6 includes my comments about Thomas Goldrick, the investigator who 

7 I read the transcript who explained during his testimony that 

8 the left glove was extremely damp. 

9 There was an issue about whether blood was tampered 

10 with in this case. Once again that's a credibility issue that 

11 you're going to have to resolve. I suggest to you the testimony 

12 was crystal clear about the chain of custody of all these 

13 items. 

14 Marcia Koep ei, who the defense has mentioned several 

15 times, ind icated that two vials of blood were delivered to the 

16 State Police laboratory and that these two vials came from Josh 

17 Pompey. Inv ; stigators Trahey and Carlino testified that they 

18 got two vials of blood. There were two vials of blood that are 

19 indicated on the evidence log and there are two vials of blood 

20 t hat are indicated on the lab request form which goes to the 

21 State Police. 

22 There was an attempt -- there was a witness who was 

23 put on, not Roger Yancey, Raymond Torres, by the defense. He 

24 got on the stand and said he was i n a pos ition to see the taking 

25 of the blood yet he didn't remember anything . He does n' t 
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l remember how many vials of blood were taken. He didn't remember 

2 anything other than what was in his report and the last line of 

3 his report said the blood was taken without incident. 

4 When you look at the chronology of events in this case 

5 it becomes even more clear that there could not have been 

6 tampering. On September 8th we know that Investigator Ron 

7 Deramo was present when Bert Heaney from the State Police took 

8 blood swabs and other samples from the interior of Audrey 

9 Robinson's car. 

10 September 8th was also the date, although it's not 

11 indicated here, as when the reference samples or control samples 

12 of the victims were delivered to the State Police. 

13 September 25, 1989, Senior Investigator Michael 

14 Carlino delivered ~he bulk of the evidence to the State Police 

15 laboratory. 

16 It wasn't until November 15, 1989 that Josh Pompey's 

17 blood and other control samples were taken. 

18 When these samples were taken the bulk of the 

19 evidence, including the car stuff, was already at the State 

20 Police. On November 16th, the State Police, according to the 

21 testimony, turned the liquid blood into dry, frozen 

22 bloodstains. The testimony was that the vials were destroyed as 

23 a health hazard. 

24 on Novamb&r 30, 1989 Senior Investigator Carlino 

25 picked up some of the items including the laboratory automobile 
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1 swabs and fabric samples from the vehicle along with the dried 

2 frozen bloodstains. No liquid blood existed at that time. 

3 There was no blood to plant. The blood had already been 

4 converted into frozen bloodstains that the State Police did on 

5 November 16, 1989. 

6 And then, after November 30th, the next day, a five 

7 hour, five and a half hour drive down to Washington D.C. these 

8 items were delivered to the FBI. 

9 Again, the sequence of events tracking the chain of 

10 custody. The documents that you'll have in the jury room show 

11 that no tampering occurred, that these items were taken in a 

12 certain sequence, that there could not have been tampering. 

13 You've heard much testimony in this case including 

14 from experts from he State and from the defense. You heard 

15 from Mark Taylor who I already spoke about regarding the knife. 

16 Significantly you also heard from Brian Wraxall. 

17 Brian Wraxall was the serology expert the defense 

18 brought forward to look at the State Police results and come to 

19 his own conclusions. 

20 Now, the State Police conclusions from the State's 

21 witness, Bert Heaney, was that he looked at five areas of the 

22 kni fe and that based upon his results they were inconclusive 

23 using traditional serology testing and his results were from 

24 stain one of the knife down through stain five. 

25 During the course of his testimony he said t hat some 

77 



summation - Santulli 

1 of these inconclusives were possibles but a possible is an 

2 inconclusive and that's why he didn't report -- he reported it 

3 out this way. Brian Wraxall disagreed. However, Brian Wraxall 

4 had to agree at least stains three, four and five, he agreed 
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5 they were inconclusive. The only two he had disputes about were 

6 stain one and stain two. And he testified initially that he was 

7 able to conclude that regarding stain one and stain two on the 

8 knife, that no one in this case could have contributed that 

9 blood using his traditional serology examination . He said it 

10 wasn't Josh Pompey. 

11 He said it wasn't Audrey Robinson and he said it 

12 wasn't Madeline Mitchell. But then we come to learn on cross 

13 examination what did he do to come to his conclusions? He 

14 assumed certain t ng • When he assumed certain things he was 

15 able to come to the conclusion that it wasn't any of those three 

16 people. His assumptions were against what he had originally 

17 testified to because he said that the PGM of Audrey Robinson was 

18 an inconclusive. Yet in his report and in his testimony he said 

19 if we assume she's a one then I can do certain things and if we 

20 could assume certain other things then I can exclude Josh Pompey 

21 and als o Madel i ne Mitchell. 

22 When those assumptions were taken out of the mix, when 

23 those assumptions were taken out of his conclusion, h i s u ltimate 

24 conclusion was i t could have been Pompey blood there, there 

25 could have been Madeline Mitchell blood ther e and the re c ould 
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1 have been Audrey Robinson blood there. And by his assuming 

2 certain things he skewed the results to the way he wanted to 

3 portray them to you, the jury. 

4 And when you take those assumptions away the exact 

5 result is the same as Bert Heaney had it, that it was 

6 inconclusive as to using serology. 

7 Mr. Kleiner had shown one of the spots of DNA from the 

8 bra, 6C. He tried to compare Edward Hoffman with a result from 

9 Dr. Bing. Now, if you recall Dr. Bing did not write this out. 

10 Defense counsel did because Dr. Bing said there was no C dot. 

11 There was no s dot, that this was inconclusive. And when we 

12 look at here under the GC area you have an A and C in Edward 

13 Hoffman but here you have an ABC. And when you look here you 

14 have a B,C but here y o have an ABC so there isn't a consistency 

15 between the two. And without the c dot there and no S dot this 

16 was an inconclusive. 

17 And on cross-examination when Dr. Bing was doing the 

18 testifying, I suggest to you --

19 MR. KLEINER: Objection. 

20 THE COURT: It's argument. 

21 MR. SANTULLI: When it was Dr. Bing saying what his 

22 results were this is what he gave you, inconclusive, 

23 inconclusive, inconclusive, inconclusive, inconclusive, 

24 inconclusive. So where is the evidence being skewed? Is it the 

25 State or the defense? You have these exhibits to look at. You 
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l have been Audrey Robinson blood there. And by his assuming 

2 certain things he skewed the results to the way he wanted to 

3 portray them to you, the jury. 

4 And when you take those assumptions away the exact 

5 result is the same as Bert Heaney had it, that it was 

6 inconclusive as to using serology. 

7 Mr. Kleiner had shown one of the spots of DNA from the 

8 bra, 6C. He tried to compare Edward Hoffman with a result from 

9 Dr. Bing. Now, if you recall Dr. Bing did not write this out. 

10 Defense counsel did because Dr. Bing said there was no C dot. 

11 There was no S dot, that this was inconclusive. And when we 

12 look at here under the GC area you have an A and C in Edward 

13 Hoffman but here you have an ABC. And when you look here you 

14 have a B,C but here yo have an ABC so there isn't a consistency 

15 between the two. And without the C dot there and no S dot this 

16 was an inconclusive. 

17 And on cross-examination when Dr. Bing was doing the 

18 testifying, I suggest to you --

19 MR. KLEINER: Objection. 

20 THE COURT: It's argument. 

21 MR. SANTULLI: When it was Dr. Bing saying what his 

22 results were this is what he gave you, inconclusive, 

23 inconclusive, inconclusive, inconclusive, inconclusive, 

24 inconclusive. So where is the evidence being skewed? Is it the 

25 State or the defense? You have these exhibit s to look at. You 
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1 make your decision as to what's happening in this case. 

2 In this case you have testimony from many witnesses. 

3 The only witness for the defense who said that they saw Josh 

4 Pompey on September 5, 1989 was a woman named Janice Bacote. 

5 She testified that she got home from work, got off the bus and 

6 she approximated it at 5:30 and she wasn't sure of the exact 

7 time because of the differences in the traffic from day to day. 

8 She said she walked directly past 108 Gamewell Street around 

9 that time, saw that the police tape was up, spoke to a police 
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10 officer to find out what was going on and then went along to her 

11 house. 

12 We know she's wrong with the times. We know she's 

13 absolutely wrong because the police weren't called until 6:14 

14 PM. The police go t here a minute or two later. Police Officer 

15 Aquilina and his partner arrived within a minute of each other 

16 and went inside the house and looked for persons, victims, 

17 anyone else that might be hiding in the house. 

18 Police Officer Aquilina encountered Edward Hoffman . 

19 Edward Hoffman, according to his testimony, was near shock, 

20 upset, had no blood on him, had no cuts on him and was not 

21 disheveled. When Police Officer Aquilina went inside the house 

22 he looked at the body of Madeline Mitchell and determined that 

23 she was cold, that she had been dead for a while. His testimony 

24 was that this was not a fresh scene. His testimony was that the 

25 blood was already drying around the pools o f blood that were in 



summation - Santulli 

1 the living room. 

2 He testified that some of the spots were dried, the 

3 smaller ones, and the larger ones were dried around the edges, 

4 indicating once again, that this was not a fresh scene, that 

5 these people had been dead for a while . 

6 But Police Officer Aquilina left. He called 

7 headquarters and his partner called headquarters, one by radio, 

8 one by phone. The purpose was to get detectives down to 108 

9 Gamewell Street. When the detectives came it had to be several 

10 minutes later, they took control of the scene. They put up 

11 crime scene tape and they secured it. This had to be, based 
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12 upon the testimony, at the earliest 6:30 so Janice Bacote is at 

13 least an hour wrong. She testified when she got there the crime 

14 scene tape was already up, that there was a crowd of people 

15 around and that she spoke with a police officer. She stayed 

16 there for about five minutes or so. After that she walked home 

17 a block or so to her house. She dropped her bags. She got 

18 ready to go over to the Pompey residence. 

19 Agai n another five or ten minutes spent. She said she 

20 walked from there to 227 Central, another fifteen minutes or 

21 so. The earliest she could have been at the Pompey residence 

22 was seven o'clock, probably much later based upon her rendition 

23 of the events because we know she had to be wrong abou t her 

24 initial time of 5 :30. The earliest she could have seen Josh 

25 Pompey on September 7, 1989 was seven o'cloc k but probably 
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l thereafter and the question was and the question ls where was 

2 Josh Pompey prior to seven o'clock on September 5, 1989. Old 

3 anybod see him during that day? Where was he. 

4 And we know where he was. Because he told us. He 

5 said it in his statement. From eleven o'clock on to four and 

6 4:30, five o'clock, he wasn't sure of the time, he was at 108 

7 Gamewell Street killing Audrey Robinson and Madeline Mitchell. 

8 No one, no one who has testified here during this 

9 trial can dispute the fact that Josh Pompey confessed to Mike 

10 Mordaga and Lieutenant Carlino. 

11 MR. KLEINER: Objection. That's not consistent with 

12 the motions in this case regarding that issue. 

13 THE COURT: I'll allow the comment of counsel. 

14 MR. SANTUL I : The people who were present during the 

15 confession such as Michael Carlino and Lieutenant Mordaga 

16 testified the sequence of events that led up to the arrest, 

17 interview and confession of Josh Pompey. 

18 And you heard from Vicky Porcelli Ayala. She was the 

19 tenographer. And she corroborated everything that the 

20 investigators told. She said that Josh Pompey was calm. She 
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21 said that he confessed, that there were no interruptions, that 

22 he wasn't mistreated, that he wasn't stopped from saying what he 

23 wanted to say and that she took it all down, just like this 

24 young woman here ls doing. 

25 Her testimony is credible because she was there and 
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1 she has no reason to lie. And I suggest to you none of the 

2 State's witnesses had a reason to lie. 

3 In this case you've heard from other persons who have 

4 testified, other experts. You're going to have to put that into 

5 the mix as well. Dr . Bing talked about P-30 tests and how he 

6 allegedly saw some positive tests when he looked at the archive 

7 documents. No one else but Dr. Bing says that they exist. Bert 

8 Heaney said there were no P-30 tests except on item eighty-four, 

9 which was a vaginal wiping, and that it was negative. 

10 Bri an Wraxall, the defense expert, went to the lab 

11 about a month after Dr. Bing. Not only did he look at all the 

12 original documents, he looked at all the original documents from 

13 cases before and after this one. 

14 MR. KLEI ER: Objection. Mischaracterization of 

15 testimony , Judge. 

16 THE COURT: I'll allow it. The jury can recall it. 

17 MR. SANTULLI: And he didn't see any P-30 positive 

18 results and when we confront Dr. Bing, not the terrible Dr. 

19 Bing, Dr. Bing who made a mistake, he mistakenly put under P-30 

20 his human origin results because he was doing it in a 

21 handwri tten fashion at that time. So when you look at a 

22 negative here you find the negative there. And down the road 

23 except for one where there was a mistake, I believe number fifty 

24 and fifty- four t hey all exac tly match up with what he purports 

25 to be P - 30 with the human origin results. You ' ll have the 
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1 actual copies of the archive documents in there. You can 

2 correlate them for yourself. Every time, except the one time, 

3 he comes up with a P-30 result you can see and correlate it that 

4 it is actually a human species origin. 

S So he made an innocent mistake but no one has brought 

6 forth to you that there were any positive semen tests in this 

7 case. 

8 You've heard from other experts in the case. From the 

9 State Jaki Bos-Mancilla. We talked about the fibers a little 

10 bit this morning. Don ' t discount what she did. It's not just 

11 linking up fibers by eye. There is a scientific process that 

12 goes from one step to another. It's not just a comparison 

13 micr oscope. It's not just mic rospectrophotometry. It's not 

14 just a polarizing ~icroscope. It's also thin layer 

15 chromatography, FDR, et cetera, et cetera, leading down to the 

16 cross section analysis. That this is a scientific process not 

17 just someone subjectively looking at something and by eye making 

18 a call. 

19 And when you go through the results keep this in mind 

20 because it's important to note that this is objective evidence 

21 that can be used and should be used to convict Josh Pompey. 

22 It's part of the puzzle, part of the picture we have of what 

23 happened during this crime. 

24 When you look a l this, I ' m going to show this now 

25 because you won't have these boards in with you when you go to 
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1 deliberate, if you need to look at them or if you want to look 

2 at them you'd have to ask the Court for permission but I'm going 

3 to show them now. These are very important because it's not 

4 again one fiber or two fibers or three fibers. There were 

5 eleven black polyester fibers recovered from the knife. The 

6 knife was found in a suitcase at 108 Gamewell Street. There was 

7 a black fiber similar in all respects, according to the 

8 testimony of Jaki Bos-Mancilla, that was found on the 

9 short-sleeve shirt that was in the dumpster. So now we have the 

10 knife at the crime scene tied in with the shirt from the 

11 dumpster. 

12 In addition to that, there were three black polyester 

13 fibers recovered from the clot hing worn from Pompey at the time 

14 of his arrest. Is het a coincidence? Is that one of many 

15 coincidences? Or is that evidence used to look at objectively 

16 in this case and convict Josh Pompey? 

17 These three black fibers were respectively found on 

18 his boxer shorts, on his right sneaker and his right sock. 

19 Now, remember after he killed our two victims in this 

20 case he went home, changed and then took the clothing, including 

21 the b lack pants, back to the wooded area to put under the tire. 

22 So all these things could have and did come into 

23 connection with each other. 

24 In addition, all of these previous fifteen black 

25 fibers c ompare to the black pants found in t he wooded area. It 
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1 ties it crystal clear together, the crime scene, the dumpster, 

2 the wooded area and the clothing of Josh Pompey. 

3 In addition to that, which we haven't come to but 
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4 we've discussed earlier, the black pants had DNA consistent with 

5 Josh Pompey on it. When you talk about an additive factor, when 

6 piece after piece of evidence comes together and coalesces and 

7 becomes part of the totality, the circumstances of the case, 

8 then you have powerful evidence, then you have plenty of 

9 evidence to convict Josh Pompey. 

10 We just don't have the black fibers. We have fibers 

11 and items compared. The black pants and the left glove were 

12 found in the wooded area. Four light blue polypropylene fibers 

13 compared to the numerous fibers that were found within the 

14 interior of the car . Again tied, one of the crime scenes being 

15 Audrey Robinson's vehicle -- to the items worn by Josh Pompey, 

16 the b l ack pants and the glove. 

17 Once again the DNA on the black pants does not lie. 

18 The pocket that I showed you earlier from the photograph with 

19 t he blood red stain on it where Josh Pompey said he initially 

20 put the knife after he killed Madeline Mitchell, that's all tied 

21 togethe r. So not only are we t a lking about the additive effect 

22 of fibers, the black ones and now these light blue ones, you're 

23 talking about all the evidence including the DNA and the pants. 

24 There were brown acrylic fibers found during a brush 

25 down of the various items from the glove, f r om the black pants 
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1 and from the windbreaker. Amongst these three items again found 

2 in the wooded area, five brown acrylic fibers were found. 

3 When you looked at other items in the case there were 

4 more brown acrylic fibers. Again not just visually, not just by 

5 eye that they match up but by the scientific processes that Jaki 

6 Bos-Mancilla described. From the gray pants, the boxer short, 

7 the right sneaker, six similar brown acrylic fibers from 

8 Pompey's clothing at the time of his arrest. 

9 In addition, there was a brown acrylic fiber found and 

10 recovered from Madeline Mitchell. Again we have a tie in 

11 between the wooded area, the crime scene and the clothing that 

12 Josh Pompey ultimately was arrested in and changed into after he 

13 commi tted the murders. Once again it all ties together and 

14 we're just dealing with fibers here but some of these items that 

15 we'll get back to including the windbreaker and the black pants 

16 have DNA consistent with Josh Pompey. It's not just a 

17 coincidence. 

18 When you talk about the additive effect, once again 

19 ~ here's more and more evidence being piled up against Josh 

20 Pompey. 

21 Here we have yellow g r een rayon fibers. Eleven were 

22 recovered from the clothing worn by Josh Pompey at the time of 

23 his arrest. Gray pants, boxer shorts, right sneaker, right 

24 sock. All eleven of these fibers compared again not just by eye 

25 but throug h scientific processes with those with the black pants 
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1 found in the wooded area. The testimony was that under the 

2 microscope using the TLC process, thin light chromatography, 

3 that this was in fact a greenish type of fiber. That they all 

4 compared with the fiber found from the black pants and again DNA 

5 consistent with Josh Pompey. 

6 So you've got eleven fibers from the clothing he wore 

7 when he was arrested with the four from the black pants in the 

8 wooded area. Josh Pompey once again tied to the wooded area. 

9 As I said, we're not talking about one or two fibers 

10 or one or two types of fibers. We have seven yellow rayon 

11 fibers recovered from the clothing worn by Josh Pompey at the 

12 time of arrest. They came from his blue and white shirt that 

13 you s aw earlier. They came from his right sleeveless T shirt 

14 and his right sneake • They match up with one of the yellow 

15 rayon fibers from the glove found in the wooded area. Again he 

16 put them there. His testimony from his confession was that he 

17 put those items into the wooded area after he committed the 

18 murders. 

19 When he did that there was a cross-transfer of these 

20 items in that the items that he wore and that he had on when he 

21 was arrested tied up with one of the items, one of the fibers 

22 found on the glove in the wooded area. 

23 We also have in this case very light blue delustered 

24 fibers. Both delustered and non-delustered acrylic fibers. 

25 They are f ound from the head and neck of Audrey Robinson. 
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1 Audrey Robinson, as you may recall from the 

2 confession, from the statement of Josh Pompey, was choked at 

3 least two times when Josh Pompey was wearing at least one or 

4 both of the gloves. So when you have a transfer it's no 

5 surprise because she was choked while he was wearing those 

6 gloves and that's based upon his own statement. 
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7 These several light blue delustered and non-delustered 

8 fibers match up with one that was found from the shirt in the 

9 dumpster. 

10 Now we have a tie-in between the neck of Audrey 

11 Robinson at the crime scene with the shirt at the dumpster. 

12 They compare with the fibers found on both gloves. So when you 

13 talk about where did the fibers come from, they came from the 

14 neck, I submit to you, because of the fact that Josh Pompey 

15 choked Audrey Robinson and tried to strangle her at least on two 

16 occasions. 

17 Again we talk about that additive effect. Not just 

18 one fiber, not just one type of evidence but piece after piece. 

19 There's one of the boards here if you need to see it 

20 that both gloves linked up based upon Jaki Mancilla's testimony, 

21 that the right glove was similar in composition to the left 

22 glove. 

23 But we have more than fibers. We have more. We have 

24 the plastic bags. Plastic bags found at the residence of Josh 

25 Pompey and one of the plastic bags that was f ound with the 
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1 clothing in the wooded area under the tire. 

2 This is a chart that Jaki Mancilla used to show how 

3 the pla~tic is manufactured and she explained to you the 

4 striation lines, not just the large ones that are visible but 

5 the smaller ones that can be seen microscopically. And she 

6 testified that she was able to determine that the bag from the 

7 wooded area was in direct sequence and directly a part of that 

8 one time before it was cut apart with the bag next to it. That 

9 the bag from the wooded area matched up with the bag from the 

10 kitchen of Josh Pompey's residence. 

11 And it wasn't just that she said it by eye. She 
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12 showed you and she used a microscope and she was able to link up 

13 all of the areas, the striation marks that proved with one 

14 hundred percent cert ainty that these two bags were linked up 

15 together, the bag from the wooded area, the bag from Josh 

16 Pompey ' s home. 

17 Her conclusion wasn't that they were possible 

18 consecutive manufactured but that she was one hundred percent 

19 ure, that there were striation lines that were consistent from 

20 one bag to the other, that these consistencies are unique to the 

21 manufacturing processes and that there was no doubt that these 

22 two items had been linked up. 

23 And you've heard no testimony controverting her 

24 opinion and her analysis that that is so. 

25 Talk about the additive process, we come to some of 
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l the DNA. The DNA in this case, as I indicated earlier, perhaps 

2 initially in 1989 and 1990, were not definitive but as time went 

3 on and a s time improved the technology that was available 

4 results such as this show the guilt of Josh Pompey. 

5 The first five items, specifically these, are the 

6 results of Dr. Hal Deadman from the FBI. These items show items 

7 Ql through QS which were the swabs from Audrey Robinson's 

8 vehicle. They were from the door area. They were from the 

9 armrest, the steering wheel and the steering wheel rim. And 

10 also the glove compartment of the vehicle. 

11 Each time that these were tested Robinson and Pompey 

12 were not excluded. Mitchell and Hoffman were excluded. 

13 Robi nson and Pompey not excluded. Mitchell and Hoffman were 

14 excluded. 

15 Same thing all the way down, one through five. These 

16 results are more important because these were done with the RFLP 

17 methodology. This was a methodology that has in many cases 

18 better discrimination than even the PCR but regardless of the 

19 f act of what his results were, when you look, and I'll show you 

20 the board which indicates Dr. Bing's results, he used a 

21 different process. He used PCR. 

22 RFLP plus PCR are confirmatory of each other. They 

23 corroborate each other. Using different types of DNA systems 

24 they both came up with the same result. They both came up that 

25 this was consistent with a mixture of Robins on and Pompey. Hot 
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1 just the FBI, not just the State's witness but also the witness 

2 for the defense. Not terrible Dr. Bing. Dr. Bing who 

3 corroborates what the FBI found out. 

4 I'll going into the statistical issue in a moment. 
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5 But as we go down some of the results in the car, the fabric, no 

6 result. You can see from the photographs there appears to be 

7 blood on them but again we don't have a definitive result even 

8 though there could be blood on an item. 

9 The right glove, this is the one that was found under 

10 Audrey Robinson. The right glove was the one that was found at 

11 108 Gamewell Street. The right glove was the one that was found 

12 directly under her body because of that roll-over shot. The 

13 right glove, according to the two loci match using RFLP was 

14 consistent with Au ey Robinson's blood alone. It was a single 

15 source stain. The right glove has the blood on it of the person 

16 where it was found next to. That's the proper result. This is 

17 the right glove that was there and was never moved to the wooded 

18 area. We're talking about two separate gloves. This is the 

19 roper result for the glove that should be found at 108 Gamewell 

20 Street. And the statistics was this was consistent with 

21 Robinson and specifically Mitchell, Pompey and Hoffman were 

22 excluded. 

23 Pompey's blood wouldn't be on the right glove. The 

24 stabbings hadn't occurred at that point. This was the glove 

25 that was used when he pummeled the face of Audrey Robin•on and 
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1 this was the glove that came off of him during the struggle and 

2 was found underneath Audrey Robinson. 

3 As we go down, the bra, and we'll remind you of other 

4 testimony from Dr. Bing, the bra that the FBI tested their 

5 sample, it was a mixture where Robinson, Mitchell and Pompey 

6 could not be excluded but Hoffman was excluded. The mattress 

7 cutting, this is the FBI one that I talked about earlier, the 

8 mattress was a mixture. Robinson was not excluded and Pompey 

9 and Hoffman were excluded so where is there a planting of 

10 evidence? It's not the FBI who is claiming Pompey is on the 

11 mattress, it's Dr. Bing. 

12 MR. KLEINER: I'm going to object to that. I don't 

13 know if he misspoke. The testimony on the mattress cover from 

14 the FBI is that th o s a DO-Alpha trace 3 and Robinson, 
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15 Mitchell, Pompey, Hoffman are excluded. He said Mitchell is not 

16 excluded. That's not right. 

17 THE COURT: Pompey was excluded. 

18 MR. KLEINER: Pompey is excluded as is Mitchell. 

19 MR. SANTULLI: Pompey, Mitchell and I don't know if 

20 I misspoke. It's clear from the board as to what I was 

21 attempting to say. The left glove, no result. Again we talk 

22 about that doesn't mean there was no DNA on the glove but that 

23 the result that came out, no result could be for many different 

24 reasons. The windbreaker cutting, the windbreaker found in the 

25 wooded area, mixture, Robinson not excluded as major contributor 
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1 and Pompey was not excluded. The windbreaker cutting, a 

2 different one, mixture. Robinson not excluded. Pompey not 

3 excluded . 

4 By implication the testimony was is that Madeline 

5 Mitchell and Edward Hoffman were excluded . 

6 The black pants cutting, mixture. Pompey was 
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7 consistent with being the major contributor and Robinson was not 

8 excluded. That was the testimony from the pants that the FBI 

9 came up with. The same pants Josh Pompey said he wore during 

10 the murders of Audrey Robinson and Madeline Mitchell. These 

11 were the pants that had DNA consistent with him being part of 

12 the mixture on those pants. 

13 When we go down furt her there was another black pants 

14 cutting. This one , Ki tchell was not excluded. It was a single 

15 source stain. It was consistent with just Mitchell's blood. 

16 Madeline Mitchell's blood was on the black pants as well. 

17 Again, just the way it should be because Josh Pompey wore those 

18 pants when he killed these two people. 

19 When you go down to the cassette tape, mixture, 

20 Mitchell not excluded as a major contributor. 

21 When you go down further, cassette tape box, Robinson 

22 not excluded. Single source stains. When I look at the shirt 

23 cutting, this is the FBI testing of the shirt, mixture. 

24 Robinson not exc l uded as major contributor. Pompey not 

25 excluded . His DNA profile is part of the p r ofile that ' s found 
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1 on that shirt in the dumpster, again tying him to the scene, 

2 tying him to the dumpster. 
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3 We have the shirt cutting Robinson not excluded. Now, 

4 these are just the general results of the FBI. 

5 Compare them to Dr. Bing's results. Not terrible Dr. 

6 Bing. Dr. Bing tested his mattress stain. He comes up with a 

7 mixture Josh Pompey not excluded for the mixture. Robinson, 

8 Mitchell, Hoffman are excluded. This is Dr. Bing's results. 

9 The bra stain 6A, mixture. Josh Pompey and Audrey Robinson not 

10 excluded from the mixture. The DNA profiles of Pompey and 

11 Robinson are consistent with what he found on the bra. 

12 The other bra stain 6B, single source, Audrey Robinson 

13 not excluded. Just consistent with Audrey Robinson. Everyone, 

14 Pompey, Mitchell and Hoffman were excluded. 

15 The knife bloodstain, single source, Audrey Robinson 

16 not excluded, everyone else excluded from the area that he 

17 tested, the one area where he's got his magic marker in black 

18 surrounding it. Pompey wasn't there but Robinson was there. 

19 She's not excluded. And when you stab somebody thirty times 

20 whose blood would you expect to find on that knife? That would 

21 be the victim who was stabbed by this. That would be Audrey 

22 Robinson. 

23 Fingernail scrapings from right hand of Audrey 

24 Robinson. Audrey Robinson not excluded. Is it any surprise 

25 that her DNA is going to be found in her fingernail scrapings? 
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l Same thing for Madeline Mitchell, single source stain. It's not 

2 a surprise that that's consistent with hers. 

3 It does not prove that Josh Pompey was not part of 

4 this crime scene. When you go down to the cutting from the 

5 short-sleeve shirt, single source stain, this is Dr. Bing, not 

6 excluded. 

7 Bloodstain swab from the car, mixture. Pompey and 

8 Audrey Robinson not excluded. He testified that his results 

9 were that these that this sample was consistent with the DNA 

10 of Josh Pompey and Audrey Robinson and that Madeline Mitchell 

11 and Edward Hoffman were excluded. 

12 He got the same result for four different samples 

13 within the car using PCR methodology. Every time he looked at 

14 the swabs from the c r he found DNA consistent with a mixture 

15 where Josh Pompey and Audrey Robinson were not excluded. Their 

16 DNA patterns were part of what he found there and each time 

17 Madeline Mitchell and Edward Hoffman were excluded. 

18 And then he found on a sheet from the M.E.'s Office a 

19 ingle source stain of Audrey Robinson. That's no surprise. 

20 The sheet that she was wrapped in had her DNA in it. And the 

21 same thing for the other sheets that was used to wrap Madeline 

22 Mitchell, single source stain. 

23 Now, who was bleeding at this scene? Who was the one 

24 who was doing the bleeding the most? Had to be Audrey Robinson 

25 and Madel i ne Mitchell. It's not a surprise that Josh Pompey who 
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1 has two nicks on his pinkie and two superficial wounds on his 

2 palm, that he's not going to come up as the predominant in the 

3 single s ource stain area. But every time there's a mixture, not 

4 only from Dr. Bing --

5 MR. KLEINER: Objection. There are no single source 

6 stains in this case attributable to Mr. Pompey. That's the 

7 inference. 

8 

9 

THE COURT: He did not say that. 

MR. SANTULLI: Every time you have a mixture from 

10 either Dr. Bing or Dr. Deadman, Josh Pompey is not excluded from 

11 being the contributor to that sample. Is that a coincidence? 

12 Look how many times there's a mixture. One, two, 

13 three, four, five, six. Six out of I believe the fourteen 

14 times. Six out of the fourteen results that Dr. Bing got Josh 

15 Pompey is not excluded. 

16 When you looked at the results from Dr. Deadman, when 

17 he found the mixture, same thing. Josh Pompey not excluded. 

18 And when we looked at the results with Dr. Bing very closely, 

19 e xplained to you, I won't go through all of them but he shows 

20 you how he did it. This is the mattress, how he was able to 

21 exclude Robinson, Mitchell and Hoffman. How he's not able to 

22 exclude Josh Pompey. This is a defense expert who is saying 

23 this. 

24 When y ou go into the area of the car, just by way of 

25 example, everyone in the car of the four he found a mixture he 

he 
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l showed you step by step how you could exclude Hoffman, how you 

2 could exclude Mitchell and how the DNA profile was consistent 

3 with being a mixture of Pompey, and Robinson time and time 
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4 again. Not a coincidence. Powerful evidence. In fact, it was 

5 Dr. Bing who used the term that this was powerful evidence DNA. 

6 He's the one who, when I showed his single source stain chart he 

7 told you that these were all single source stains from the 

8 master board that I had just shown you and that he used the 

9 statistics for single source stains but he won't use them for 

10 mixtures. But at least he was able to show you his procedure 

11 and rationale for using statistics. 

12 With the single source stains he was able to say that 

13 at least 99.9 percent of the population was excluded and that 

14 either Audrey Robinson or Madeline Mitchell, depending upon 

15 which sample we looked at, was not excluded. 

16 He was the one who justified the use of statistics. 

17 He was the one who said that this was powerful type of 

18 evidence. 

19 Now, the fact that he doesn't use statistics with 

20 mixed samples doesn't mean that other laboratories don't use 

21 them. In fact, you heard from Mark Taylor. Mark Taylor said he 

22 used statistics with mixtures. He didn't have any in his case 

23 so we didn't report any but he testified that it is acceptable 

24 to use statistics with mixtures. 

25 Now, Dr. Bing runs a laboratory that doesn't just do 
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1 forensic sampling. He doesn't just do criminal types of cases. 

2 He does a lot of other things. He had knowledge that many 
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3 laboratories use statistics with mixtures. He acknowledged that 

4 the NRC report, the report that I held up to him and that I read 

5 to him from where he indicates that many of the famous 

6 scientists, the best and renounced scientists that we have made 

7 up this report which indicated mixtures can be used and coming 

8 up with majority or primary versus secondary sources and also 

9 that statistics can be used. 

10 He admitted there were people like Dr. Ragit 

11 Chakraborty, well known population geneticists who use 

12 statistics with mixtures. He admitted Bruce Weir, a very well 

13 known , according to him he thought he would be considered world 

14 renowned when I ask d him, he's one of the persons who pioneered 

15 the use o f statistics with mixed samples. We went through 

16 others. Fr ed Biebers from Harvard Medical School that he knows, 

17 Harvard University that he knows who uses statistics with 

18 mixtures. 

19 He doesn't use them but Hal Deadman did. And Hal 

20 Deadman came up with this chart. Hal Oeadman looked at 

21 specif i cally the items in the car as an example and he 

22 specifically looked at Q2 and Q3. And he determined that using 

23 his RFLP process, that these mixtures were consistent with 

24 Pompey not excluded as a major contributor and that more than 

25 99.9 perce nt of the population is excluded but Pompey is not. 
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1 He put down his frequency of occurrence numbers. He came up 

2 with a statistic and he was able to conclude that Josh Pompey 

3 was part of the .1 percent of the population who could have 

4 contributed the DNA profile found in Q2, one of the samples in 

5 the car. 
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6 Well, if 99.9 percent was powerful for Dr. Bing with a 

7 single source stain, this is equally as powerful with the 

8 mixture based upon what Dr. Deadman did. 99.9 percent 

9 excluded. Josh Pompey not excluded. .1 percent of the 

10 population included as contributing to the DNA in the car and 

11 Josh Pompey happens to be part of that .1 percent of the 

12 population. Is that a coincidence? Or is that powerful 

13 evidence? Powerful evidence is the words of Dr. Bing when he 

14 used his statistics ~ I say to you this is equally as powerful. 

15 This shows Josh Pompey part of that crime scene, part of that 

16 car. And the same statistic goes with Q3, which was another 

17 area in the car. 

18 Again this is the steering wheel, horn area of Audrey 

19 obinson's vehicle. Mixture, Pompey was not excluded as a major 

20 contributor. 

21 More than 99.9 percent of the population is excluded 

22 but Josh Pompey is not excluded. Josh Pompey ls part of the .1 

23 percent of the population that could have contributed that 

24 profile. Not just a coincidence. Powerful evidence of the 

25 guilt of Josh Pompey. 
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THE COURT: Are you going to start a new area? 

MR. SANTULLI: I'm starting a new area. 

THE COURT: We'll break for lunch. See you back 

(Luncheon recess taken.) 

A F T E R N 0 0 N S E S S I 0 N 

(No jury.) 

8 THE COURT: Did you review the questions? I have to 

9 get a bunch made up. 

10 

11 them. 

12 

13 

14 

15 

MR . SANTULLI: I think Miss Peiffer was going to do 

MR. SANTULLI: I didn't see them. 

THE COURT: You have them right in front of you. 

MR. KLEI R: Are there any major differences? 

THE COURT: I took out all that stuff -- I changed 

16 some of the wording as to going on. Check it over in case I 

17 missed something somewhere. 

18 Everyone had an opportunity to view the jury verdict 

19 s heet? 

101 

20 MR. KLEINER: What I have appears in -- in front of me 

21 appears to be Audrey Robinson. 

22 THE COURT: Where's the other ones? 

23 MR. KLEINER: What I have before me appears to be 

24 Audrey Robinson. Five pages. 

25 THE COURT: I don't know where the other one is right 
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2 

3 

colloquy 

MR. KLEINER: Could I ask a question? 

THE COURT: Where is Elaine? She was going to type 

4 up -- there was a correction being made on the other one. 

5 

6 

7 

MR. KLEINER: Can I ask the Court a question? 

THE COURT: Sure. 

MR. KLEINER: So when I review -- my familiarity with 
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8 the last verdict form on felony murder, I'm not sure if the last 

9 verdict 

10 THE COURT: Hold on. The Madeline Mitchell one I 

11 don't have it. 

12 MR. KLEINER: Maybe I can ask a question. It somewhat 

13 over laps. 

14 THE COURT: What overlaps? 

15 MR. KLEINER: some of them will overlap. 

16 THE COURT: Right. 

17 MR. KLEINER: I just had a question whether the Court 

18 had diverged from the past verdict form in dealing with counts 

19 t hree and five for Miss Robinson for felony murder. I was a 

20 little confused on page two where it said if you found defendant 

21 guilty of felony murder/sexual assault and then it goes on to 

22 say commit the predicate offense of burglary or homicide . The 

23 question is my understanding was on count three the 

24 understooding was the sexual assault is what made up the felony 

25 murder c harge. 
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1 THE COURT: I saw this other sheet and I said is this 

2 the sheet that went into the jury the last time? 

3 MR. KLEINER: There were various verdict forms that 

4 went along. 

5 THE COURT: Does anybody have a copy of it? I haven't 

6 seen a copy. 

7 MR. SCALITI: I believe the elements of the crime of 

8 sexual assault may be it has to be during the course of these 

9 other crimes. That's my understanding. I haven't looked at the 

10 indictment or the statute but I would imagine that was the 

11 reason for that. 

12 THE COURT: That's what I thought it was too. I 

13 thought this is the form everybody approved last time. 

14 MR. KLEI ER ~ Is this what came out of the disk of 

15 Judge Parsons? 

16 THE COURT: Yes. 

17 MR. SCALITI: Then that would have been approved. 

18 THE COURT: It came out of the disk the Prosecutor's 

19 Office provided me. 

20 MR. SCALITI: Prepared for Judge parson at his behest. 

21 MR. KLEINER: I'm not sure if that is the final 

22 verdict form that went into the jury. 

23 THE COURT: I don't know either. 

24 MR. KLEINER: I have to take a look. This language 

25 does not 
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1 THE COURT: I read it over and I said this doesn't 

2 seem right. 

3 MR. SCALITI: on its face I would agree with Mr. 

4 Kleiner. It seems somewhat wrong but I think that is in fact 

5 the element of the crime. Was it aggravated sexual assault? 

6 

7 

8 three. 

g 

10 

THE COURT: Yes. 

MR. KLEINER: As an example I was looking at count 

THE COURT: I understand what you're saying. 

MR. SCALITI: I think you have the sexual assault. I 

11 think the crime is aggravated sexual assault. 

12 

13 

THE COURT: Right. 

MR. SCALITI: I would note that. I think aggravated 

14 sexual assault, what a ggravates it is the fact it's committed 

15 during the course of these other predicate crimes, either 

16 burglary, homicide. 

17 THE COURT: That would go to count seven but we have 

18 it in on count three. 

19 MR. KLEINER: On count five, your Honor 

20 THE COURT: I don't know if we're going to get the 

21 jury charge today. 

22 MR. KLEINER: The underlying offense being the crime 

23 of burglary -- on five it doesn't look like it appears. We're 

24 going back to the same language. 

25 THE COURT: I agree with you. I meant to cover it 
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1 yesterday. 

2 MR. KLEINER: I don't know if Judge Parsons has a 

3 file, Judge. I think he would have marked the verdict form at a 

4 court exhibit that was returned back from the jury. I have a 

5 recollection he would have done that. 

6 THE COURT: I see a lot of things but I've never seen 

7 anything marked as the final form. 

8 MR. KLEINER: I know the verdict form there were many 

9 verdict forms that went into the jury room. 

10 THE COURT: There's three different sheets. I thought 

11 there were three here. In fact I know there were three sheets 

12 last night. 

13 MR. SCALITI: I can go down and look for it. I think 

14 we can resolve thi between counsel. 

15 THE COURT: I want it before I charge the jury. I 

16 guess we're going to have to let it go until tomorrow morning, 

17 the charge. That's part of the charge. The question is how to 

18 deal with it. 

19 MR. KLEINER: It was a confusing charge as far as the 

20 verdict form last time. It's a little less confusing because 

21 the penalty part is not in the case. I agree with the Court 

22 THE COURT: Let's finish up the summations. Then 

23 we'll work on that last part and get it worked out. 

24 (The following is heard in the presence of the jury.) 

25 THE COURT: Okay. Go ahead Mr. Santulli. Continue. 



summation - Santulli 

1 MR. SANTULLI: Thank you. 

2 Ladies and gentlemen, obviously credibility is going 

3 to be on issue in this case. Defense has attacked everyone's 

4 credibility that the State presented. The State even presented 

5 Officer Craig Morrissey. All he did wa s stand guard throughout 

6 the night at 108 Gamewell Street and yet he was attacked for 

7 perhaps not even being there. 

8 You're going to have to resolve those issues but one 
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9 thing is certain. Josh Pompey gave details to the investigators 

10 time and time again of how this crime was committed. It wasn't 

11 yes and no answers. It wasn't one sentence answers. He went on 

12 for paragraphs and paragraphs at times to explain how he 

13 brutal ly killed these two women. 

14 I'm goiJl-9 t o refer to the statement that was 

15 stenographically recorded. I'm going to read certain portions 

16 of that. It's important to note that this won't be in the jury 

17 room. This will be something that was testified to by Michael 

18 Carlino. So if you need to have it back you're going to have to 

19 s pecifically r equest the testimony. 

20 But this is powerful, powerful evidence above and 

21 beyond the scientific evidence that you've heard about so far. 

22 Josh Pompey, on September 7, 1989 at 2:50 PM, after 

23 telling the investigators how he did the crime, proceeded to 

24 give a forty-six page statement. He told the investigators some 

25 of the i n formation that they already knew f r om the crime scene 
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l but he also told them information that only he, the killer 

2 knew. Before he gave the statement he was reminded of his 

3 Mirand~ rights once again. He had been given Miranda rights 

4 when he was arrested by Michael Mordaga. He was given Miranda 

5 rights verbally and in writing at the police station in 

6 Hackensack and he signed the Miranda rights and this is the 

7 exact form, S-616, that you'll have in the jury room. This is 

8 the form that has the handwriting of Josh Pompey. This is the 

9 form that has his initials in his own handwriting. 

10 MR. KLEINER: I object. S-617 is not being admitted 

11 into the jury room for a legal reason. 

12 MR. SANTULLI: 616. 

13 MR. KLEINER: Putting the two of them together --

14 THE COURT : I'll allow it. 

15 MR. SANTULLI: S-616 has the handwriting next to each 

16 of the rights. It has the initials of Josh Pompey in his own 
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17 handwriting on each of the lines. The testimony was the top was 

18 filled out by the investigator. The central portion was filled 

19 out by Josh Pompey and he signed his signature on the bottom of 

20 the form. 

21 The witnesses were Michael Carlino and Detective Jay 

22 Alpert. The time where the form was started out was 11:05 AM 

23 and it has the initials of Vicky Porcelli, 9-7-89 when she 

24 referred to this in the stenographic statement. 

25 There's been no testimony at all that Josh Pompey did 
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1 not want to give a statement. There's been no testimony at all 

2 that he was mistreated in anyway. There's been no testimony at 

3 all that this was anything but a voluntary statement. 

4 The rights form that I just showed you was alluded to 

5 in the statement. And I'm quoting, "Prior to asking you any 

6 questions this afternoon I advised you of your constitutional 
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7 rights by reading it from a Hackensack Police Department waiver 

8 of rights form. I did this in the presence of Detective Mordaga 

9 and Detective Jay Alpert, also the Hackensack Police 

10 Department. I read each of your rights to you and after each 

11 right I asked you if you understood that right and you responded 

12 by saying yes and writing the word "yes" on the appropriate line 

13 for that right; is that correct? 

14 "ANSWER: That's correct. 

15 "QUESTION: And you also initialed your responses; is 

16 that correct? 

17 "ANSWER: Yes. 

18 "QUESTION: After going through the five rights and 

19 you answering the questions with an affirmative answer and 

20 initialling each response you completed the bottom portion of 

21 the r i ghts waiver form at which time you indicated that you were 

22 willing to speak with us at that time; is that correct? 

23 "ANSWER: That's correct. 

24 "QUESTION: Without the presence of an attorney and no 

25 promises or threats made against you at that time; is that 



summation - Santulli 

1 correct? 

2 "ANSWER: That's correct." 

3 Skipping down a little further "I present to you the 

4 Hackensack Police Department waiver of rights form which we 

5 advised you of earlier, these -- is there your writing? 

"ANSWER: Yes, it is. 6 

7 "QUESTION: And is this your signature on the bottom 

8 of the form? 

9 "ANSWER: Yes, it is." 

10 And the testimony was at that time Josh Pompey swore 

ll to tell the truth while giving the statement. 

12 He was asked certain information that shows that Josh 

13 Pompe y knew what was going on. He was oriented. He knew 
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14 information about m elf. He was asked questions like, "How do 

15 you spell your last name?" And he responded, "P-0-M-P-E-Y." 

16 "QUESTION: And what is your date of birth and social 

17 security number? 

18 "ANSWER: March 24th is my date, social security 

19 umber, I recall is 090-56-0722. March 24th, 1961." 

20 And then the questioning began and the stenographic 

21 version. One of the initial questions was, "Do you know a girl 

22 by the name of Audrey Robinson? 

23 

24 

25 

"ANSWER: Yes, I do. 

"QUESTION: How long have you known her? 

"ANSWER: Since '83." 
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1 He goes on to describe according to what you may 

2 recall, how he met her at a bus station in Hackensack and they 

3 began t be acquainted and go out together. 

4 There was a period of time, according to the 
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5 testimony, that they dated. Then Josh Pompey left the area but 

6 they still corresponded. 

7 And if you recall very early in this trial a 

8 stipulation was read to you. A stipulation that both the State 

9 and defense agree would be part of the case and agreed upon 

10 rather than having to present testimony regarding this issue, 

11 and I'm going to read the stipulation now because it deals wi th 

12 correspondences going between Josh Pompey and Audrey Robinson 

13 and t he dates are significant because that is evidence of when 

14 these correspondenc s began and when they ended. 

15 Stipulation says the following, to save time the State 

16 and the defense stipulate that there was a period of time whe n 

17 Josh Pompey was out of the area . During this time written 

18 correspondence of a romantic nature was exchanged bet ween Josh 

19 ompey and Audrey Robinson. Correspondence from July, 1985 

20 through December, 1986 was found and collected from Audrey 

21 Robinson's bedroom on September 6, 1989. The correspondence 

22 collected indicated that letters were being exchanged between 

23 the two. 

24 That shows the r elationship at that time up until 1986 

25 and that' part of the motive of this crime, because Josh 
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l Pompey, after coming back to town, wanted to get back together 

2 and rekindle that relationship. 
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3 The question that was asked according to the testimony 

4 was, "QUESTION: How long did you date her after you returned?" 

5 

6 date, it 

7 got out I 

8 

9 

10 trying to 

11 

12 else? 

13 

The answer, "It wasn't -- it was really -- it wasn't a 

was like trying to get to know her, you know, when I 

was just trying to get to know her." 

MR. KLEINER: Objection, your Honor. 

MR. SANTULLI: I'm sorry. "When I got back I was just 

get to know her. 

"QUESTION : Did she subsequently begin dating someone 

"ANSWER: Yeah, she had been dating someone else 

14 before I came back. 

15 

16 

"QUESTION: Who is that? 

"ANSWER: His name is Eddie, I don't know his last 

17 name, if I can hear his last name I might know. 

18 

19 

20 

"QUESTION: What does he look like? 

"ANSWER: I never really seen him before. 

"QUESTION: How did you become aware that she was 

21 dating someone else? 

22 

23 

"ANSWER: Because she told me and my parents told me. 

"QUESTION: Did you make any attempts to date her 

24 after hearing that she was dating someone else? 

25 "ANSWER: Yes. 
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"QUESTION: What attempt would you make? 

"ANSWER: Going around her house trying to get her to 
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3 go out with me, and then eventually she would have went out with 

4 me but we weren't going together it was just a friendly basis 

5 and we just kept going out once in a while on and off and then 

6 slack off and then she'd come back on and then we just stopped 

7 seeing each other, you know, for a while. 

8 "QUESTION: Have you ever been to her home on Gamewell 

9 Street in Hackensack? 

10 "ANSWER: Yes, I have. " 

11 Then there were questions about his awareness of other 

12 people in the house and the testimony was that there was a 

13 question "Did you -- you were in the house so you were aware 

14 that her aunt lived upstairs from her in the upstairs apartment? 

"ANSWER: Yeah, she told me. 15 

16 "QUESTION: On Tuesday, September 5th, 1989, did you 

17 go to Audrey Robinson's home? 

18 "ANSWER: Yes. 

19 "QUESTION: What time did you arrive at her home? 

20 "ANSWER: 11 -- 11, somewhere around 11. 

21 "QUESTION: In the morning? 

22 "ANSWER: In the morning, yeah. 

23 "QUESTION: Did you knock on the door or ring the bell 

24 to see if anyone was home? 

25 "ANSWER: No, I didn't. 
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1 "QUESTION: Did you know if anyone was home? 

2 "ANSWER: No, I didn't. I thought the house was empty 

3 when I didn't see her car there or her mother's car. I know 

4 that the y were all gone. 

5 "QUESTION: Did you ultimately enter the home? 

6 "ANSWER: No, I wasn't welcome in. 

7 "QUESTION: Did you ultimately -- did you break into 

8 the house? 

g "ANSWER: Oh, did I break into the house? Yes, yes, 

10 I broke into the house. 

11 "QUESTION: Were you wearing anything on your hands at 

12 the time you broke into the house? 

13 

14 

15 

"ANSWER: I was weari ng gloves. 

"QUESTIO What type of gloves were they? 

"ANSWER: They was woman's gloves like brown, beige 

16 color, like the phone, something like that. 

17 

18 

19 

20 

21 

"QUESTION: Were they tight fitting or were they loose? 

"ANSWER: It was tight fitting. 

"QUESTION: Where did you get the gloves from? 

"ANSWER: I got them from my parents. 

"QUESTION: Could you describe the gloves, solid, 

22 height brown in color or were they flower patterned? 

23 

24 

25 gloves? 

"ANSWER: It was like sueded like gloves. 

"QUESTION: Were they gardening gloves or winter 
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1 "ANSWER: No, they were knitted gloves. It was 

2 knitted that's what it was, you know, when you knit gloves, hard 

3 kind o f knitted gloves, suede like, suede like feeling to it." 

4 He's describing the gloves you know to be part of this 

5 case. Josh Pompey is telling you in this statement the gloves 

6 that we have shown you during the course of this trial. 

7 The question continued from the testimony from that 

8 stand when Michael Carlino spoke to you about the stenographic 

9 statement. 

10 

11 

"QUESTION: How did you enter the house? 

"ANSWER: I pushed the window open, the basement 

12 window open. 

13 "QUESTION: Where was that located? 

14 "ANSWER: B the steps. 

15 "QUESTION: Side steps? 

16 "ANSWER: Yeah, that you enter into her house. 

17 "QUESTION: What side of the house was it on? 

18 "ANSWER: It was on the left side when you leave out 

19 he house on the left side but when you drive into the driveway 

20 to approach the house it's on the driver's side. 

21 

22 

23 

24 

"QUESTION: So you forced that window open? 

"ANSWER: Yeah, I forced it open. 

"QUESTION: With your hands? 

"ANSWER: Yeah, just pushed it and it wouldn't open I 

25 pushed it harder and it opened. 



l 
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3 
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"QUESTION: And you entered the house from that 

"ANSWER: The basement, from that window to the 

4 basement and into the basement." 

5 He's describing the crime scene as you know it from 

6 the photographs. 

7 The questioning continued. 

8 "QUESTION: You were not seeing her as a boyfriend at 

9 this time, were you? 

10 "ANSWER: No, I was still trying to get back 
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11 together. Like she was throwing me on and off of her, trying to 

12 lead me to do what she wanted me to come on and then she 

13 didn't want to come on. She was playing head games off and on, 

14 you know. " 

15 Skipping down, "QUESTION: What did you do once you 

16 entered the basement? 

17 "ANSWER: When I entered the basement I listened for 

18 any sounds in the house and I didn't hear anything, and I went 

19 p the steps and I listened again, and then I pushed the door to 

20 see if the door opened, and I turned the lock and then it 

21 wouldn't open. So I forced my way through the door by leaning 

22 against the door with my shoulder, and then I think pieces of 

23 wood cracked, nice and easy so nobody would hear what's going 

24 on, and then I split it open. It's just cracked open completely 

25 on the fl oor just spread open. I took a board from off the 
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l floor was -- that was the delay the door being opened." 

2 This isn't a yes or no answer. This isn't a leading 

3 type answer. He's giving sentence after sentence of details 

4 that from this crime scene we know to have occurred. 

5 

6 

"QUESTION: Was the safety a piece of wood? 

"ANSWER: Yes, on the bottom of the door and after I 
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7 removed the wood with my own force my -- right hand I took my 

8 left hand and I opened the door with the knob. The knob was --

9 you can open the door from the knob, the lock. 

10 "QUESTION: Once you went -- what room did you enter 

11 once you open this door? 

12 "ANSWER: Well, when I opened the door from the 

13 basement I went through the ki tchen. From the kitchen I went 

14 straight to the liv nqroom and I looked out the window and door, 

15 and from there I went -- checked her mother's room, her mother 

16 wasn't there, checked her room, make sure that nobody was there 

17 and --

18 

19 t hat time? 

20 

21 was home. 

22 

23 

"QUESTION: Did you go to the upstairs apartment at 

"ANSWER: Yeah, I went upstairs and I looked, nobody 

"QUESTION: Did you go through the entire apartment? 

"ANSWER: No, because the door was locked upstairs. 

24 It was another residence. I couldn't get in. Same family but 

25 it was her aunt lives upstairs. That's what she told me 
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1 afterwards, that's how I know." 

2 Not yes or no answers. Long, narrative answers. 

3 Josh Pompey told the investigators you heard from the 

4 stand that at one point Audrey Robinson came back with 

5 groceries. In the oral version he indicated that she went into 

6 the kitchen with the groceries but in the stenographic version 
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7 he doesn't indicate she actually went into the kitchen. We know 

8 from the setup and you've seen the diagram of how the house is 

9 set up, that Josh Pompey was hiding in the bedroom. He may have 

10 assumed that she went into the kitchen. He may have assumed 

11 that but he doesn't know that for a fact because he said, 

12 according to the oral version of the statement, that he was 

13 hiding at that time. If he's hiding then he can't see exactly 

14 where she's going. So there's no proof that Audrey Robinson 

15 actually saw the damage in the kitchen at that time. 

16 MR. KLEINER: Objection. 

17 THE COURT: It's argument, ladies and gentlemen. You 

18 can accept it or reject it. 

19 MR. SANTULLI: And he doesn't mention the kitchen in 

20 the stenographic statement. 

21 "QUESTION: How did she enter the house? 

22 "ANSWER: Uhm, she entered the house from the -- the, 

23 uhm, as a matter of fact, she entered the house from the front, 

24 the front where I had broken the window on. 

25 "QUESTION: In the front, but on the side of the porch 
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1 near the driveway? 

2 "ANSWER: Yeah. Then I shot away from the door and 

3 then she came in with the groceries. 

4 "QUESTION: What happened when she entered the 

5 apartment with the groceries? 

6 "ANSWER: Then she, uhm, She went back to the car and 

7 then she, uhm, she drove away and I said to myself, when she 

8 drove away, right, I should have stopped her then, you know, but 

9 now I'm thinking that she might be going to work early or 

10 whatever, might be going to a friends -- out. I had in mind 

11 that she was going to back the car into the garbage back out 

12 from the driveway out into the street and she went somewhere 

13 and then 

14 

15 in? 

16 

"QUESTION : Did she see you at that time when she came 

"ANSWER: No, she didn't." 

17 At some point the testimony was before Audrey Robinson 

18 came back into the house at 108 Gamewell Street Madeline 

19 i tchell, her aunt, came home. 

20 "QUESTION: So now how long was it till the aunt came 

21 home from the t i me that Audrey left? 

22 " ANSWER: Soon she left out around 1:00 or something 

23 her aunt came about 20 minutes after she left. I don' t know 

24 where she was comi ng from I never 8881\ her before in my l ife. 

25 "QUESTION: And did she enter the house? 
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1 "ANSWER: She entered the house from her residence 

2 side of the house, where she stays." 

3 Josh Pompey even knows that the two different people 

4 who live in the house use different entrances to get into the 

5 house. Audrey used that southeast door because it's closest to 

6 the driveway. He's describing Madeline Mitchell using the front 

7 door because that goes to the stairs that lead to the second 

8 floor apartment. That's something that he knows about because 

9 he was there. 

10 "QUESTION: What did she do when she entered the 

11 front door? 

12 "ANSWER: She opened the door, she came in, and I 

13 liste ned to the door and as she was going up the steps. I said 

14 to myself that her unt , you know, lives upstairs and I didn ' t 

15 even know that she lived upstairs, you know, and I thought that 

16 she was just visiting . I didn't know she lived up there, you 

17 know, so, uhm, after she went upstairs I heard, uhm, her 

18 talking, you know, and then I wanted to listen again to make 

19 ure that it wa s just her in the house, but it seemed like there 

20 was somebody else in the house, and then I found out that there 

21 was another voice in the house, it was the older aunt that was 

22 in the house. So then after I checked that out I went back to 

23 t he window, looking for Audrey to come back and then I was going 

24 around to 2 : 00, 2:30 and then it was getting c lose to 3:00 

25 almost and then she came in . " 
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1 Again, not a yes or no answer, not a rehearsed 

2 answer. This is a long narrative Josh Pompey says what 

3 happened . 

4 "QUESTION: Did she arrive -- you're talking about 

5 she, Audrey? 

6 "ANSWER: Yeah. She drove up into the driveway with 

7 the rear of her car facing toward the house coming back towards 

8 the garage door. She backed it completely all the way to the 

9 back about maybe a half a car length, or maybe a car length away 

10 during the garage." 

11 He's describing her backing into the driveway. That's 

12 how the car was found of Audrey Robinson. It's a detail he knew 

13 because he was there. And he actually went into the car. 

14 "QUESTION: Did she ultimately walk from her car all 

15 the way to the front door of the house?" 

16 MR. KLEINER: Objection, Judge. He's reading from 

17 the top of page sixteen. The word "did" is not starting the 

18 sentence. 

19 MR. SANTULLI: I'll go back. 

20 "QUESTION: And she ultimately walked from her car all 

21 the way to the front door of the house where she entered her 

22 apartment at that time. And did she enter the apartment? 

23 "ANSWER: Yes, she did, and I acknowledged her coming 

24 in and I stood beh ind the door to shake her up a little bit like 

25 a surprise just to see how she reacted out o f a playful way, you 
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1 know, and she didn't take it too playful." 

2 Now, you're only going to be able to imagine the 

3 terror that Audrey Robinson feels as she's walking in this door 

4 to see this person who she didn't want anything to do with 

5 hiding behind the door. 

6 It goes on, "She was scared and she was very upset 

7 about me being there unexpectedly like that, and then I told 

8 her, I said that I wanted to talk to her and she said she didn't 

9 want to listen to what I had to say she said becauae she needed 

10 some time away from me, you know, and some time away from Eddie, 

11 you know. 

12 "QUESTION: Did she request that you leave the 

13 apartment at that time? 

14 "ANSWER: Ye s , she did." 

15 Josh Pompey has burglarized this house. Josh Pompey 

16 has come into the house to harass Audrey. He's come in to get 

17 what he wants. Either he's going to have Audrey or no one is 

18 going to have her and he's going to want sex with her to prove 

19 t hat she wants to be with him. 

20 This is the chain of events that begins with the 

21 burglary of the house by Josh Pompey. 

22 "QUESTION: Did you request that she date you? 

23 

24 

25 

"ANSWER: Yes. 

"QUESTION: continue to date you? 

"ANSWER: Yes, for me and her to go together . For her 
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1 to just leave Eddie out of the picture, and she says to me she 

2 says it wouldn't work between me and her far as right now 

3 because s he's involved with Eddie. So I told her, I said that, 

4 you know , that I wanted it -- just for it to be me and her and 

5 she kept disagreeing with me, you know. She just kept 

6 disagreeing." 

7 Audrey Robinson has a right to live her life. Audrey 

8 Robinson has a right to not see someone she doesn't want to 

9 see. She has a right to be in her own home without it being 

10 broken into, to have Josh Pompey force himself upon her. 

11 It goes on, I just said that, "She just kept 

12 disagreeing." The next question was --

13 MR. KLEINER: Objection, Judge. He's not reading 

14 anywhere on this pa ge . 

15 

16 

MR. SANTULLI: The top of seventeen. 

THE COURT: In regard to that transcript you go by 

17 what you recall the testimony to be not what is being read by 

18 counsel. Not any reading by counsel that controls. 

19 MR. SANTULLI: "QUESTION: Did you ultimately begin 

20 choking her with your hands?" 

21 And this is important because the answer is a long, 

22 narrative answer and the answer that you're going to hear shows 

23 that Josh Pompey is not agreeing with the question. There's no 

24 rehearsal here because he's disagreeing with the timing of when 

25 he choked her. 



summation - Santulli 123 

1 The question was "Did you ultimately begin choking her 

2 with your hands? 

3 "ANSWER: Well, after that time -- after she said to 

4 me, you know, that she, you know, no longer wanted to have 

5 anything to do with me as far as a relat ionship is concerned 

6 and to answer your question about choking her, you know, at that 

7 time I did not. I did not choke her at that time. I was still 

8 trying to convince her to - - to believe in what I was saying, 

9 about how I felt about her, and she just kept rejecting my 

10 thoughts and then, uhm, she said to me that if I don't leave the 

11 house that she'll call the police." 

12 Parenthetically, this is where Josh Pompey starts to 

13 get angry. He doesn't want to get caught by the police and this 

14 is a concern. This u l t imately is why he kills Audrey Robinson 

15 and Madeline Mitchell. 

16 But he goes on to say, "And I said you don't want to 

17 do that, or she said she'll call the police or her aunt and I 

18 told her you wouldn't do that on me and she said she'll do it if 

19 don't leave and I told her I'm not leaving, and then she tried 

20 to push me out the door, toward the door and I refused to back 

21 up any more. Then I tried to t a lk to her and back her up, 

22 pushing her back, and then she went ready to walk towards her 

23 aunt's apartment through her - - the door that goes to t he other 

24 end of the residence house, you know." 

25 Audrey ls trying to get away. She's trying to go for 
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1 help. She's trying to go for her aunt. This is the first 

2 assault of her. He's pushing her to keep her from leaving that 

3 first floor apartment. 

4 "QUESTION: You mean the common door to the hallways 

5 and residence right off the door to the livingroom? 

6 

7 

"ANSWER: Yes. I pulled her back ... " 

Again, this answer is not a yes or no answer. Long 

8 narrative. "I pulled her back and then I, you know, pushed her 

9 down, you know, then I tried to talk to her, to tell her, you 
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10 know, to don't do these things because, you know, it could cause 

11 me to get into serious trouble that I harassed you and 

12 everything, and it's just going to make things look bad for me. 

13 Try to reason with me and understand me, that's why I came this 

14 far to let her know how I felt about her. And she eventually 

15 she came across to me --

16 

17 

MR. KLEINER: Objection. 

MR. SANTULLI: I'll go back on that first sentence 

18 "And then eventually she came across to me and started talking 

19 t o me for five minutes and she said that's all she's gonna give 

20 me and I took advantage of her giving me a little time. Then I 

21 just got bored with her and I just started to push for more 

22 time. I kept telling her to give me more time to talk to her 

23 because I really wanted to get back together with her. So she 

24 refuses and I grab her and she started to fight me." 

25 That paragraph, that long paragraph there's at least 
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l three assaults of Audrey Robinson. Three times that Josh Pompey 

2 physically pushed her or attacked her in some way. 

3 And then he says, "she started to fight me." Well, 

4 she's fighting for her life. She's fighting to get away from 

5 him. She's fighting to save herself. That's not fighting. 

6 That's self defense. 

7 

8 

"QUESTION: Where did you grab her? 

"ANSWER: I grabbed her around her neck. I landed my 

9 two hands around her neck and then I choked her, and choked her, 

10 and then I realized that I was hurting her to the point where 

11 she couldn't breathe and I eased up on her and I told her I 

12 don't want to do this to you. You're making me angry and she 

13 said I'll talk to you, she said don't do this, you don't have to 

14 choke me. So I tol d her if I let you up will you cooperate with 

15 me and act right, she said yes." 

16 She's saying yes because he's choking the life out of 

17 her. She's saying yes that she'll talk to him cause she's being 

18 assaulted and she wants it to stop. 

19 

20 

"QUESTION: Where was she at that time? 

"ANSWER: On -- in her bedroom, on the floor. Then 

21 she got up and she - - she cooper ated with me and talked with Me 

22 and everything, and the thing that she was saying to me was --

23 the things she said a thousand times to me that I tried so hard 

24 to believe, and to ma hard - - I r eally wanted to -- to pay 

25 attention to what she was telling me and al l -- and all the 



summation - Santulli 126 

1 things she was telling me at that time. When I really listened, 

2 by her tone of voice, her bodily language that she was lying. I 

3 had doubts, you know, and so I told her, you know, that for me 

4 and her to, you know, to come together, start a relationship and 

5 don't lie to me because I can see it in your face, you don't 

6 really mean what you're saying. So then she started talking 

7 nice things to me and started to say to me yes, you know, all 

8 right, we can work things out. Then 

9 

10 

"QUESTION: Did she say this out of fear? 

"ANSWER: No. At that time she didn't, I didn't 

11 push -- no -- push on her, I just sat there talking to her." 

12 Again he's not agreeing with everything the 

13 investigators are saying. He's giving his own version of what 

14 happened. He's not g i ving yes or no answers. He's giving long 

15 narrative answers. 

16 

17 

"QUESTION: She was on the floor? 

"ANSWER: I didn't -- and I poured my heart to her 

18 after I choked her, and I explained to her, expressed my feeling 

19 and I kind of touched her and I had seen I touched her a little 

20 bit and she was reasonable with me. And then I told her to uhm, 

21 for me and her to -- to have, you know, sexual intercourse 

22 together, and then she said that she didn't think she should at 

23 this time because we just really getting back to know eac h 

24 other. So then I started to thinking again, I said to myself, 

25 before when we was going together she used t o agree with me but 
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1 now she's rejecting me. so then I let my thoughts out to her 

2 and I said to her why you rejecting me, she said I don't know, 

3 I don't want to do it we just getting to know each other, and 

4 she said she wanted to give it some time. I said I want us to 

5 come together mentally, spiritually and body and soul. 

6 Physically go together, not just sex, but love, in a lovable 

7 way, and mentally love each other as we're supposed to as one, 
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8 and she disagreed by her body language. She kept pulling away." 

9 Does that sound like a rehearsal? That's his long 

10 narrative of what's going through his mind as he's choking her 

11 and as he's trying to converse with her. And she's agreeing 

12 with him because she doesn't want to be choked anymore. 

13 "QUESTION: Did she ultimately take her clothes off? 

14 "ANSWER: The n she said --

15 "QUESTION: Well, she ultimately took her clothes off? 

16 "ANSWER: What was we -- we're talking -- ultimately, 

17 by her own will? 

18 "QUESTION: Yes. 

19 "ANSWER: Yes, she took her clothes off. 

20 "QUESTION: What was she wearing at that time? 

21 "ANSWER: I don't remember. 

22 "QUESTION: What were you wearing at that time?" 

23 This is his answer, "I was wearing black pants and a 

24 red jump suit top, red jump suit top, and if I can take my time 

25 and think here I can picture what she was we ring, you know. I 
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1 think she was wearing jeans, I'm not sure, blue jeans maybe, 

2 myself specifically I'm not sure. I wasn't concerned about what 

3 she was wearing -- all I had -- looking her eye to eye. 

4 

5 her? 

6 

7 

"QUESTION: Did you ultimately have intercourse with 

"ANSWER: Ultimately, meaning? 

"QUESTION: No, ultimately, did you have intercourse 

8 with her at that time? 

9 "ANSWER: Yes, at own both own will. We was willing 

10 to do it together." 

11 This wasn't consensual sexual intercourse. This 

12 happened after she was assaulted several times. This happened 

13 after Josh Pompey broke into her house. This happened after he 

14 stood behind the d~or and surprised her. This happened after 

15 time after time she asked him to leave and he refused. This 

16 happened after he choked her to the point of her losing her 

17 breath. 

18 

19 

"QUESTION: Did you ejaculate inside her? 

"ANSWER: No, because while I was, uhm, having sex --

20 intercourse with her she started to do certain body movements. 

21 Showing me body signs that she really didn't want to do it with 

22 me just doing it to get me out of the house. It seems like 

23 to me she was trying to set me up to get me out of the house. 

24 And then I told her, I said, now why you acting this way, and 

25 she says what way, and then I started to get curious about her 
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l and I said to myself that she don't really care about us being 

2 together. So I was getting angry". 

3 MR. KLEINER: I'm going to interject an objection. 

4 The way the State ls reading this they're acting as if this ls 

5 everything on the page, or a particular page. They're taking 

6 excerpts out of particular areas of the page. I think the 

7 record should indicate that. 

8 THE COURT: You objected to reading the whole 

9 statement. The jury should understand the whole statement is 

10 not being read to them. 

11 They recall what the testimony was. 

12 MR. KLEINER: They're taking excerpts, not reading it 

13 one step down the line. 

14 THE COUR~ : I think you better indicate you're 

15 skipping certain things. 

16 MR. SANTULLI: The next question after he said he was 

17 getting angry and he's used that word several times thus far, 

18 

19 

"QUESTION: So you didn't ejaculate at all? 

"ANSWER: No, because it turned me off, the way she 

20 was moving in the bed. 

21 "QUESTION: Did you put your clothes back on? 

22 "ANSWER: Yes, I did. 

23 "QUESTION: Did she put her clothes back on? 

24 "ANSWER: No, she did not." 

25 All this is consistent with what you know to be about 
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1 the crime scene. 

2 "QUESTION: What happened after you put your clothes 

3 back on? 

4 "ANSWER: Then I told her, I said to her that, you 

5 know, you don't really, you know, care that much about me 

6 because you don't even want to cooperate with me in the bed, and 

7 she said, I told you before about how I felt about us going to 

8 bed and I told her I said look, I'm getting mad at you." 

9 He was angry now he's getting mad. To continue his 

10 answer, "You're lying, you're lying like that and I was getting 

11 very angry ... " 

12 Again, Josh Pompey's words, angry once again, "and she 

13 was -- she start ed to say certain things to me. I was in the 

14 process of snapping a t her. I tried not to, and then I told 

15 her, I said look, I said don't make me mad. I'm angry at you 

16 already don't make me more angry than what I am. Then she says, 

17 she says, uhm, what did she say after that? I repeated myself a 

18 few times about she was making me angry, and then she said she's 

19 not really meant to make me angry. She was just trying to 

20 express her feeling and then -- I know she was lying all the way 

21 through. I was just getting madder and madder. 

22 "QUESTION: Did you ultimately hit her at that time?" 

23 Again there's no rehearsal here because he says, "No, 

24 I did not, I did not hit her at that time. What I did wa• I --

25 she said something to me and I got mad, I c•n't -- I reaeaber 
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1 now she said that that, uhm, do you want me to pick you up 

2 later on today or tomorrow? What time you want us to go out. 

3 Like we had planned it earlier, you know, when she was talking 

4 about us going back together and I was talking about her going 

5 back together with me. We both was talking about it and then I 

6 said, uhm, to her I said you don't really mean that and she said 

7 yes, I do, I said no, you don't, why you turning, smiling, turn 

8 your head, then she said I'm not turning, smiling like that. I 

9 said you lying so you can call the police and call your aunt 

10 after you convince me that you understand, or what I •m telling 

11 her and trying to get you to believe she understands me, so then 

12 she sets me up. So I got very angry and I snapping on her and I 

13 grabbed her and then next -- when she was nude after intercourse 

14 I grabbed her hasn't I tarted to choking her." 

15 This is the second time Audrey Robinson is being 

16 choked around the neck. 

17 

18 

"QUESTION: With your hands? 

"ANSWER: I started choking her then after that she 

19 w s struggling with me, and struggling with me and pulling 

20 things off the counter. 

21 

22 

23 

24 

25 

"QUESTION: Were you choking her with your hands? 

"ANSWER: Yes, with my hands. 

"QUESTION: Were you still wearing the gloves? 

"ANSWER: Yes. " 

And there's fibers that match the g l oves found around 
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1 Audrey Robinson's neck. 

2 

3 

4 

"QUESTION: Were you still wearing the gloves? 

"ANSWER: Yes. 

"QUESTION: You said that she was struggling with you 

5 and trying to fight you off? 
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6 "ANSWER: Yes, uhm, she somehow pulled the right glove 

7 off my hand and after she pulled the right glove off my hand 

8 then I said to myself, you know, I didn't want to leave, you 

9 know, no fingerprints and stuff around, so I just grabbed the 

10 belt and put it around her neck." 

11 And you've seen the photographs of the belt. Now for 

12 the third time she's being choked. The first two times with the 

13 hands of Josh Pompey, the hands of the murderer over there. Now 

14 he's putting the b l t around her neck. 

15 "QUESTION: And where did you get the belt? 

16 "ANSWER: It was in the clothes in her room. Clothes 

17 was all over the place. We were struggling and I pulled the 

18 belt, pulled the belt and then, uhm, I pulled it to a point 

19 where she couldn't talk. She couldn't talk, she couldn't 

20 breathe that much, and then I realized that I again that I was 

21 going to that point of -- of hurting her very badly, you know, 

22 and then I thought I was going to kill her if I kept going, but 

23 I didn't want to do that because I didn't want to hurt her, you 

24 know, so I what did was I let the pressure off of her neck from 

25 the belt and I talked to her and try to talk to her and she 
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couldn't talk to me or anything, you know, so then I heard a 

voice, you know, from upstairs and she was it was her aunt. 

She was saying, was you okay, was you hurt Audrey, and she was 

yelling help, help, help. 

"QUESTION: Who was yelling?" 

Not a yes or no answer. "Audrey was yelling. So I 

7 told her to shut up, be quiet, then her aunt came down the 

8 steps, so she wasn't talking, and then her aunt had spotted me 

9 in the process of trying to keep her quiet and then I told her 

10 don't scream, don't make no noise like that and then --

11 "QUESTION: Who did you tell that to? 

12 "ANSWER: I told it to Audrey. And then she started 

13 screaming again fuck me and kiss my butt. She never really 

14 cursed. She was C~ris tian. So she was also saying dirty words 

15 like the hell with you and I got mad and that's when the whole 

16 thing started, I snapping on her and then I had punched her. 

17 "QUESTION: Where was the aunt? 

18 "ANSWER: She was still in the process of coming down 

19 t he stairs. Those were pretty high stairs, and she was yelling 

20 before she came down the stairs, and then she started to take a 

21 few steps and it was like listening to her as she came down the 

22 steps and while I was in the process of hitting her and I was 

23 mad at her. 

24 "QUESTI ON: How were you hitting her ? 

25 "ANSWER: I was holding her with my right hand and I 
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1 struck her with my left hand. 

2 

3 

4 

5 

6 like. 

7 

8 

9 

10 

"QUESTION: With a fist? 

"ANSWER: Yeah. 

"QUESTION: Where did you hit her? 

"ANSWER: In the face, in the head like in the nose, 

"QUESTION: How many times? 

"ANSWER: I can't count -- I just -- I just -

"QUESTION: Approximately? 

"ANSWER: About maybe six times, seven times." 

11 You've seen the face of Audrey Robinson. You've seen 

12 the face of her being pummeled. You've seen the face that even 

13 Dr. Zugibe said was consistent with being hit with blunt trauma 

14 which could be a fi t . 

15 "QUESTION: Did you knock her out? 

16 "ANSWER: No, she was still breathing. 

17 "QUESTION: Was the belt still around her neck? 

18 "ANSWER: Yes, it was, and that's what scared me. 

19 "QUESTION: What happened next? 

20 "ANSWER: Her aunt spotted me in the act of throwing 

21 blows and I said to myself, you know, that if her aunt runs out 

22 she would probably mess my whole case that that I have qoinq 

23 there with her, you know, the thing I'm trying to be r easonable 

24 with her and I'm t rying to work things out one way and then her 

25 aunt sees it another way and then her aunt makes things wor•e 
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1 for me. She would tell the police." 

2 that's why Madeline Mitchell has to die, because she 

3 would call the police. 

4 Is Josh Pompey acting reasonable with Audrey 

5 Robinson? He's choked her three times up to now and pummeled 

6 her face six or seven times. According to Josh Pompey that's 
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7 reasonable action to get back with Audrey Robinson. I submit to 

8 you that that's not reasonable action. It's what -- what comes 

9 out of this is assault and murder. 

10 "QUESTION: What did her aunt say when she saw you 

11 punching Audrey? 

12 "ANSWER: She said she was going to run for help. 

13 "QUESTION: What exactly did she say, if you remember? 

14 "ANSWER: She said she was going to run for help. She 

15 said Audrey, lay there, I'm going to run for help. Then it hit 

16 me. Then I said to myself that I can't let her -- going like 

17 that. I said, she was going to" --

18 MR. KLEINER: Objection. 

19 MR. SANTULLI: I'll repeat the sentence. "Then I said 

20 to myself that I can't let her -- going like -- I said, she was 

21 going to screw things up for me here, you know, get me in 

22 trouble as to -- to prevent her from getting me in trouble what 

23 I did was ran after her as she was going towards her steps. I 

24 think she was trying to go to her phone or something. I grabbed 

25 her before she took two steps up the steps. If I grabbed her 
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l back down and I struck her, you know, I punched her and --" 

2 And this is seventy-four year old Madeline Mitchell 

3 being punched by Josh Pompey. 

8 blow and 

9 

10 problem. 

11 

12 

13 blow and 

14 

15 door? 

16 

17 

"QUESTION: Where did you strike her? 

"ANSWER: Every blow was going toward her head. 

"QUESTION: How many times did you hit her? 

"ANSWER: About two times when she wiggled out of a 

went into the livingroom." 

MR. KLEINER: Objection. "When", "then", same 

Missreading. 

MR. SANTULLI: I'll reread it. 

"ANSWER: About two times then she wiggled out of the 

went into the livingroom. 

"QUESTIO You hit her by the stairs, by the front 

"ANSWER: Right, about two times. 

"QUESTION: And did anything happen to her face or 

18 anything she was wearing? 

19 "ANSWER: Her glasses. She had glasses on and for 

20 somehow or another her glasses didn't fall off until I hit her 

21 with the third blow and, I think that really did it. I knocked 

22 her glasses off and she fell to the floor. 

23 

24 

25 

"QUESTION: What hand did you hit her with? 

"ANSWER: My left hand. 

"QUESTION: Where did you strike her? 

136 
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1 "ANSWER: It was on the left side of her face. It was 

2 the right side of her face. I hit her with the left hand with a 

3 left hook and to the right. 

"QUESTION: And she fell to the ground? 

"ANSWER: Yes. 

"QUESTION: And what happened after that? 

"ANSWER: She laid there and I thought that she was 

8 hurt pretty bad and I thought she wouldn't get up for a while, 

9 and I ran to the kitchen and I got the knife out of the kitchen 

10 and I said to myself, you know, I shouldn't do this, you know, 

11 in the process of thinking, you know, I shouldn't do this 

12 because I was going through changes at the time. I cared a lot 

13 for her, I didn't want to do it and then she started over again, 

14 you know. 

15 "QUESTION: When you went to get the knife? 

16 "ANSWER: Yeah. 

17 "QUESTION: Where was Audrey? 

18 "ANSWER: She was in her bedroom. 

19 "QUESTION: Was she unconscious? 

20 "ANSWER: No, she was fully awake. She was just 

21 bleeding from the face. Fully awake. 

22 

23 

24 

25 

"QUESTION: Was she able to move? 

"ANSWER: Yeah, she was moving a little bit. 

"QUESTION: Where was her aunt? 

"ANSWER: Her aunt was on the floor, like she was 
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1 still dazed. 

2 

3 

"QUESTION: Where was she on the floor, where? 

"ANSWER: In the livingroom." 

4 Josh Pompey is telling you that he is going through 

5 the thought processes of how he's going to ultimately kill 

6 Audrey Robinson and Madeline Mitchell. He's come too far now. 

7 He's coming up with the purpose and intent. He's purposely and 

8 knowingly going to murder Audrey Robinson and Madeline Mitchell 

9 and his thought processes is what he's saying through this 

10 statement. 

11 "QUESTION: Where did you get the knife in the 

12 kitchen? 

13 "ANSWER: The end drawer. 

14 "QUESTION : he end drawer?" 

15 MR. KLEINER: Mr. Santulli has been directed if he's 

16 going to switch over 

17 

18 

19 witch. 

20 

21 

THE COURT: No problem. Switching. 

MR. KLEINER: He has to indicate if he's going to 

MR. SANTULLI: I didn't realize I did. I'll go back. 

"QUESTION: Did you knock her glasses off in the 

22 hallway or livingroom? 

23 "ANSWER: In the livingroom. I think I knocked them 

24 off in the living room. 

25 "QUESTION: Now, you indicate that you went into the 

138 
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1 kitchen and got a knife? 

2 "ANSWER: Right. After I seen that she was stunned 

3 pretty a d in the livingroom. 

8 sink." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

question, 

response 

again not 

"QUESTION: Where did you get the knife in the kitchen? 

"ANSWER: The end drawer. 

"QUESTION: The end drawer? 

"ANSWER: Of the sink. The drawers are built into the 

He goes on to describe the knife. He's asked a 

"What did you do with the knife? " And this is his 

MR. KLEINER: Objection. This has to be indicated --

MR . SANTULLI: I'm indicating now --

THE COURT.' : Continue. 

MR. SANTULLI: Moving on a little bit, he's indicating 

a yes or no answer but a long narrative of what he did. 

"QUESTION: What did you do with the knife? 

"ANSWER: I ran and checked her aunt and her aunt was 

19 qt ill dazed. And then I jumped over her and as her aunt was 

20 still there moaning, and I went into the bedroom where Audrey 

21 was at and that's when I started to thinking about what I should 

22 I do with her, you know, and then I said to myself, you know, 

23 that I'm not going to do this to her you know and then she 

24 started calling me names, you know, she said you don't care 

25 nothing a bout me, look what you're doi ng to me . You don't care 
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1 about me and then she said 

2 "QUESTION: What did you do? 

3 "ANSWER: you know, like forget you, you know, you 

4 ass and this and that. She just started saying bad words to me, 

5 you know, she said -- she said she don' t like me, she don't want 

6 nothing to do with me. I just kept telling her to shut up. I 

7 said, I don't want to hear that. I told her shut up and then 

8 that's when I just I was holding the knife over, getting 

9 ready to strike her and I was tell i ng her to . shut up and then I 

10 don't know what happened, it just -- boom, the knife came down 

11 and I caught her. 

12 "QUESTION: Where did you stab her first? 

13 "ANSWER: I stabbed her in the chest. 

14 "QUESTIO hat hand was the knife in? 

15 "ANSWER: Left hand. 

16 "QUESTION: And did you continue to stab her? 

17 "ANSWER: Yeah, I just kept telling her to shut up. 

18 "QUESTION: How many times did you stab her , 

19 pproximately? 

20 "ANSWER: About five times at the most. I can't 

21 really remember, I just kept stabbing. 

22 

23 

24 

25 

"QUESTION: In what area? 

"ANSWER: Excuse me? 

"QUESTION: In what area of her body did you stab her? 

"ANSWER: The center of her chest . " 



summation - Santulli 

1 And we know from photographs and from the autopsy 

2 that's exactly where he struck her. 

3 "QUESTION: And where were you positioned when you 

4 stabbed her? 

5 "ANSWER: I was on top of her. Her two legs was 

6 between my leg." 

7 Just the way Dr. Lynch indicated the position would 

8 be, straddling the body, the blows coming straight down. 

9 

10 

"QUESTION: In other words, you were straddling her? 

"ANSWER: Well, yeah, she was fighting me," 

11 parenthetically we have the defense wounds on her hands. 

12 Going back to his answer, "and she was trying to stop 

13 me and I just kept stabbing her and then 

14 "QUESTION: Did you go back to the area where her aunt 

15 was dazed? 

16 "ANSWER: Oh, yeah, I remember, uhm, her aunt, she got 

17 up and I looked over at her aunt as she was getting up and then 

18 she was getting ready to run out towards the door, you know, it 

19 s eemed like, you know, by the way, she never got on her feet, 

20 she never got on her feet, but I'm saying by her movement of her 

21 arm. She was trying to move her arm, like turn over and get to 

22 the door, but I grabbed her before she got up on her own two 

23 feet and I just grabbed her with my right hand and I t urned her 

24 back around and I ripped her clothes and I just started stabbing 

25 her. 



1 

2 

3 
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"QUESTION: Where did you stab her? 

"ANSWER: In the chest. 

"QUESTION: How many times, approximately? 

4 "ANSWER: I don't know, I can't remember any time." 

5 This is again consistent with t he autopsy, with the 

6 wounds that we know from the chest that were in the chest of 

7 Madeline Mitchell. 

8 

9 

"QUESTION: Did you stab her with the same knife? 

"ANSWER: No, I didn't. 

10 "QUESTION: Why did you not stab her with the first 

11 knife that you stabbed Audrey with? 

12 "ANSWER: Because the first knife that I had, that I 

13 had s t abbed Audrey with, I had cut my hand twice and it hurted 

14 and then I let go o f t~ knife, and then I looked at my hand and 

15 it was bleeding and then I -- that's when I looked over at her 

16 aunt, then her aunt was slowly moving her arm like she wanted to 

17 

18 

get up so -- " 

Here he says he cut his hand twice. There are four 

19 i ce marks. You'll see the pictures. One area is the pinkie. 

20 One area is the palm. And he talks about the two places that he 

21 cut himself. 

22 "QUESTION: Before you continue to -- to say what you 

23 did next, how did you cut your hand? 

24 "ANSWER : Off of tha aama knifa I was stabbing Audrey 

25 with. 
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1 "QUESTION: Was the knife slippery or did you lose 

2 grip of it? 

3 "ANSWER: Yes, after I cut myself with it I was 

4 slipping in my own blood of my hand. 

5 

6 

7 

8 

9 

10 

11 

"QUESTION: Did you damage the knife at all? 

"ANSWER: Yes, I bended it." 

And we know that the knife is bent. 

"QUESTION: How did you bend it? 

"ANSWER: I must have hit a button or rib or something. 

"QUESTION: Is that when you cut your hand? 

"ANSWER: Yeah, I hit something and -- and it just cut 

12 my hand. I cut it again and that's when I let go of the knife, 

13 and I tried to search for the knife but I couldn't find the 

14 knife. It got lost in all the clothes and I got very frightened 

15 of her aunt." 

16 At this point from the testimony, the investigator 

17 said to the stenographer, "Let the record reflect that Mr. 

18 Pompey has two cuts on his left pinkie below the first joint , 

19 one cut below the next. He also has several cuts on the palm of 

20 his hand." 

21 And then as the investigator was saying "All these 

22 injuries are a result of --" 

23 Josh Pompey cuts in and his answer is, "The weapon 

24 that I used" --

25 MR. KLEINER: I'm going to object. That's assuming 
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l facts not in evidence. There's no testimony this is being said 

2 to the stenographer. 

3 THE COURT: Allegedly a statement that was made. You 

4 decide whether it was made or not made, ladies and gentlemen. 

5 MR. SANTULLI: "QUESTION: What happened after you 

6 lost the knife and you saw Audrey's aunt? 

7 "ANSWER: I scrambled for the knife. I tried to find 

8 it. I got nervous, I panicked and I ran back to her aunt, she 

9 was still trying to get up and then I just jumped over her real 

10 quick. I was kind of like trying to run to the kitchen to look 

11 for another knife to keep her from running out telling the 

12 police on me." 

13 

14 

15 knife? 

16 

17 

18 

19 

20 

Again, his purpose is now to kill her. 

"QUESTION : Did you go into the kitchen for a second 

"ANSWER: Yeah. 

"QUESTION: What happened once you were in the kitchen? 

"ANSWER: And then I came back and then 

"QUESTION: Did you get a knife? 

"ANSWER: Yeah, I came back with the knife." 

21 He goes on to describe the second knife, and I'm not 

22 going to go into all the details of that. 

23 Skipping over. 

24 "QUESTION: Okay. You went back to the livingroom 

25 where the aunt was dazed? 



1 

2 

3 

"ANSWER: 

"QUESTION: 

"ANSWER: 
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Right. 

And what happened? 

She was she rolled over a little bit and 

4 then as soon as I got close enough to her, in striking range, 

5 then I just striked her right in the center of her chest. 

6 "QUESTION: And this is with the second knife? 

7 "ANSWER: Right, with the second knife. 

8 "QUESTION: What happened after you stabbed Audrey and 

9 her aunt? 

10 

11 took the 

12 pocket ... " 

"ANSWER: After I stabbed her aunt you say? I -- I 

I went back into her room, put the knife in my 

13 Now he's talking about putting the knife in his 

14 pocket. The knife he just stabbed Mitchell with, the knife with 

15 the blood on it. And you saw the photographs earlier today and 

16 you'll see the photographs again of the bloody red area from the 

17 photograph that was found, the photograph of the pants from the 

18 wooded area. 

19 " ... put the knife in my pocket, went back into her 

20 room to look for the other knife and I couldn't find the other 

21 knife, it was so much clothes in there and that's how she got 

22 clothed up, I only clothed her up completely. 

23 "QUESTION: You mean you almost covered her up with 

24 the clothes? 

25 "ANSWER: Yes, trying to find the knife. That'• when 
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1 I said the heck with that knife, and I was very frightened and I 

2 tried -- I had to get out before somebody came home and see us. 

3 

4 

"QUESTION: What time was this approximately? 

"ANSWER: It was about -- I can't really, really 

5 remember, it was about 00:4, 4:30, somewhere around in there, 

6 4:30, 4:35, almost close to 5:00 and I knew her mother would be 

7 on her way home pretty soon. So I -- I took her purse and her 

8 keys that were laying separately on the table the dresser 

9 from her purse and I ran over her aunt to the front door, 

10 unlocked the front door and I locked it back." 

11 Josh Pompey talks about how he began to leave the 

12 apartment. He doesn't say in the statement that he went into 

13 the basement but after he killed Audrey Robinson and Madeline 

14 Mitchell he went int o the basement. He doesn't give us a second 

15 by second, detailed version of everything he did but he's giving 

16 us the version that he's telling the investigators. 

17 MR. KLEINER: Objection . It's improper conduct. 

18 Speculating in front of the jury. No evidence to indicate 

19 his. No scientific evidence. 

20 THE COURT: Objection overruled. 

21 MR. SANTULLI: The testimony that you heard was that 

22 Josh Pompey had the right glove that had been taken off his hand 

23 that was left behind. The left glove was the one he still had 

24 on. That was take n out of the scene. 

25 Skipping over, going to as he's getting to leave the 
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1 residence, "QUESTION: And you left the residence? 

2 "ANSWER: And as I was leaving from the door that I 

3 had locked, her front door, then I went from her front door down 

4 the steps to her car to try to get away in her car, and the car 

5 wouldn't start. I was getting very frightened. I was getting 

6 scared and I said to myself I should just leave the car. Then I 

7 said I better not because I need the car. 

8 "QUESTION: Why didn't the car start? 

9 

10 

11 

"ANSWER: Why didn't it? 

"QUESTION: Yes. 

"ANSWER: Because she had her delay switch, a piece 

12 tooken off the switch. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"QUESTION: Were you familiar with this from previous 

times when you dat d her? 

"ANSWER: Yeah, she showed me it. So I took her delay 

switch off, the piece off the switch excuse me, I'm wrong, I 

took the delay switch -- what I meant to say, and pulled it from 

the delay switch cable wire, snatched it out of the hole and 

t hen I took the knife and cut the wire. The same knife that I 

had used on her aunt and then I tried to hot wire the car to get 

it going and I couldn't get the car going so I was fooling 

around holding on to the steering wheel and my blood was getting 

all over the place and I said to myself I'm putting too much 

blood on the car and I was so confusing and scared." 

Josh Pompey's words. Where was ~he blood f ound? 
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1 Where did Dr. Bing say he found the blood consistent with Josh 

2 Pompey's? Where did Dr. Hal Deadman from the FBI say he found 

3 the blood that was consistent with Josh Pompey? Just the way 

4 Josh Pompey describes it. 

5 

6 

"QUESTION: Did you get the c a r started? 

"ANSWER: No, I didn't. I put the key in the ignition 

7 and it wouldn't start, no. 

8 "QUESTION: And you weren't able to jump start it with 

9 the hot wire? 

10 "ANSWER: No, I couldn't. Eventually I would have if 

11 I took my time with it but I didn't have enough time. I was too 

12 frightened and scared. I just wanted to get away. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"QUESTION: What did you do next? 

"ANSWER: I j ump out of the car after I broke the 

key ignition switch key off because the black handle part of 

the ignition key had my fingerprints and I left the ignition 

jammed with the broken ignition key in my hand, half of the key 

and I just opened the door of her car, Audrey, and I walked down 

t he street. After I left out of her driveway I made a right 

then walked down the street toward River Avenue. I entered the 

railroad tracks because I didn' t want to be seen with the purse 

in my hand and the knife and stuff sticking out of the bag and I 

started walking the railroad tracks figuring what shou ld I do 

with the bag so as I was walking down the railroad tracks I 

spotted t his tennis court and across from t he tennis court I 



1 spotted this place and I went down there and I threw the bag 

2 down there in the trash can. 

3 "QUESTION: Where specifically? Is this tennis court 

4 near the high school? 

5 "ANSWER: Yes, it's from the high school, it's across 

6 the street." 

7 Josh Pompey talks about putting things in the dumpster 

8 and he talks about putting things in the wooded area. He 

9 doesn't specify all the things he put in the dumpster. He 

10 doesn't specify all the things he put in the wooded area. He 

11 said he put clothing in the wooded area and the clothing is what 

12 was found, the clothing that's tied back to Josh Pompey through 

13 DNA evidence. 

14 Josh Pompe y f r om the testimony you heard went back to 

15 his apartment after he left things in the dumpster, washed his 

16 sneakers. He changed. He went back to the wooded area and he 

17 put items near an area where there was attire and some other 

18 items. 

19 

20 

21 

22 

23 

He was asked, "QUESTION: Were your sneakers bloody?" 

MR. KLEINER: Judge --

MR. SANTULLI: I have skipped. 

"QUESTION: Were your sneakers bloody? 

"ANSWER: It wasn't bloody, no, no, it wasn't bloody 

24 but it had maybe t wo or three blood drops on it from my hand, 

25 you know, like squirted with my hand back and forth a nd I just 



summation - Santulli 

1 wiped it off gently and I washed all the mud off. 

2 "QUESTION: The mud from the area where you hid your 

3 clothes? 

"ANSWER: Yes, that's why they still damp. 

"QUESTION: How did you wash your sneakers? 

"ANSWER: I washed them by my hands." 

I'm skipping. He's aware that the police have been 

8 asking questions about him in between the day of the murder and 

9 the day that he was arrested. 

10 "QUESTION: Any other way? They came out pretty clean 

11 to be washed by hand. 

12 "ANSWER: Yeah because I done it twice. I explained 

13 to you why I done it twice. Now after I washed them out then, 

14 uhm, I left out of the house and t hen I came back around about 

15 10:00 and then my parents told me that some detectives came. 

16 Three detectives that was asking questions about, you know." 

17 And you heard testimony there were three detectives 

18 that went to the Pompey residence on September 6. 

19 

20 

I ' skipping. 

"QUESTION: And then what did you do, walk straight up 

21 Central Avenue to Maywood? 

22 "ANSWER: No, my sneakers and everything got dirty 

23 a ga in and I c ame back to the house after I realized that the 

24 clothes were gone and I washed my sneakers. And what caus ed me 

25 to go back to look for the clothes a second time was bec ause of 



1 what my mother told me Wednesday night, about the detectives 

2 were there and they said something about blood and my hand and 

3 on me. I didn't heard anything like that, he was asking 

4 questions. 

5 "QUESTION: They were asking your mother if they knew 

6 if you had any blood? 

7 "ANSWER: Right, or anything like that on me. Was I 

8 hurt, did I hurt my hand or my knee and when she told me that, 

9 that's when I went and searched for the clothes to give youse 

10 the i mpression that, you know, that I had blood on my clothes." 

11 

12 well. 

13 

14 

15 

16 

He couldn't find the clothes again. He hid them too 

MR. KLEINER: Objection. 

THE COURT: That's a r qume nt you may or may not accept. 

MR. SANTULLI: I'm going to skip over. 

"QUESTION: Okay, did you sustain any other injuries 

17 as a result of killing Audrey and her aunt Madeline other than 

18 the cuts? Did your knuckles also get bruised or anything? 

19 " SWER: Yeah, my knuckles -- as a matter of fact, 

20 yes, my knuckles did get bruised for striking her aunt in the 

21 head . " 

22 Then it says, "QUESTION: Let the record reflect that 

23 t he left knuckles of Mr. Pompey are cut and bruised." 

24 Detective Mordaga , and I'm skipping a littl e bit and 

25 going i nto some queati ona, Detective Mordaga asked, "No -- the 
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1 only question I would have was why -- what was the purpose of 

2 you putting the gloves on before you went to that house? 

3 "ANSWER: Well, the reason why? 

4 "QUESTION : So nobody would find fingerprints? 

5 "ANSWER: Yes, because I broke into the house and I 

6 didn't want nobody to know. 

7 "QUESTION: That it was you? 

8 "ANSWER: That it was me because just in case she 

9 wasn't there, you know, I can leave out without anybody ever 

10 knowing that I left the place." 

11 Senior Investigator Carlino was questioning. I'm 

12 skipping over an area. 

13 "QUESTION: Did we offer you anything to eat and drink 

14 while you've been here? 

15 "ANSWER: Yes. You offered me -- you had offered me 

16 something as far as eating is concerned, drinks, sandwich. 

17 

18 

19 

20 

"QUESTION: How have we treated you here today? 

"ANSWER: Fair. 

" UESTION: Did we strike you at all, did we hit you? 

"ANSWER: No, you did not." 

21 Detective Mordaga asked one more question following 

22 that, "QUESTION: I have one more question. Do you think that 

23 she would have had sex with you if you didn't have a physical 

24 confrontation with her? Do you know -- she would willing --

25 have sex with her, you think she just did it because she was 
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1 frightened of you? 

2 "ANSWER: Uhm, I think she wouldn't have. She 

3 wouldn't have sex with me. 

4 "QUESTION: Okay, because of --

5 "ANSWER: You know, because of the relationship we had 

6 together just sociable friends." 

7 The final question from senior Investigator Carlino, 

8 "QUESTION: Are these statements and the facts in this statement 

9 the truth to the best of your knowledge? 

10 "ANSWER: Yes , they are the truth." 

11 And then the rights form was marked as an exhibit. 

12 As a result of that statement in between 2:30 PM when 

13 the first oral s tatement was given and before the stenographic 

14 statement began at 2:50, that • s w en Michael Carlino told 

15 Lieutenant Scanlon a bout the area by the bell, the wooded area 

16 and the dumpster. Items were found after Thomas Goldrick was 

17 dispatched. Items were found out of the dumpster and shortly 

18 after that at 4:15 PM the items were found in the wooded area. 

19 These item were found as a direct result of Josh Pompey telling 

20 investigators where to go. 

21 You've seen the photos of the car . In the course of 

22 the statement Josh Pompey tells you that he was getting his 

23 b l ood all over the place. We have the steering wheel area. And 

24 that came back consistent wi th a mixture, consistent with Josh 

25 Pompey's DNA profile , part of the .1 percent of the population 
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1 that has that profile right from that area there. 

2 You'll have this in the room as well. From the 

3 armrest area, similarly Josh Pompey's blood. His DNA profile 

4 was part of the .1 percent of the population consistent with 

5 that profile right in that area there. 
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6 This is one of the shots that shows the broken key and 

7 the ignition. There's a closer shot than that. Again something 

8 the killer would know. 

9 Close up of the steering wheel column with the broken 

10 key in it. You see some of the wires that came from the 

11 dashboard. Again Eddie Hoffman wouldn't have to hot wire the 

12 car. He drove the car. He knew about the delay switch. He 

13 knew how it worked. Josh Pompey didn't. He tried to hot wire 

14 the car in an attempt to get i t t o flee the scene. 

15 The glove compartment, another area where Josh 

16 Pompey's blood or blood consistent with it was found. Again 

17 just one more fact that not only the FBI thought but Dr. Bing 

18 thought. 

19 . KLEINER: Objection as to the glove pox from Dr. 

20 Bing. 

21 THE COURT: It's argument. You determine what the 

22 testimony ls, ladies and gentlemen. 

23 MR. SANTULLI: He talked about the cuts on the hand. 

24 You'll have the photograph the way that Josh Pompey described it 

25 in his statement. There were two areas that are cut, the palm 
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1 and the pinkie. Now he didn't bleed as much as Audrey 

2 Robinson. He didn't bleed as much as Madeline Mitchell. They 

3 were stabbed thirty and twelve times respectively. He has, 

4 compared to them, s light wounds so it's no surprise that you're 

5 going to find predominantly the victim's blood. 

6 MR. KLEINER: Objection, your Honor. We're talking 

7 about major and minor contributors. It's just the opposite. 

8 THE COURT: You had the opportunity to argue. He can 

9 argue. Let him make his arguments. 

10 MR. SANTULLI: So when you find and look at these 
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11 injuries, these are consistent with Josh Pompey in his statement 

12 saying he was getting his blood on the car. These are wounds 

13 that are consistent wi t h a person stabbing somebody thirty 

14 times. Like he said he was get ing his blood all over the car. 

15 That blood was found in the car. 

16 The wounds of Audrey Robinson and Madeline Mitchell. 

17 Josh Pompey --

18 MR. KLEINER: Objection. 

19 THE COURT: Ladies and gentlemen, he's going to show 

20 you certain photos of the autopsy. You can't let that prejudice 

21 you in any way agai nst the defendant. Please use them for only 

22 those elements. 

23 MR. SANTULLI: Josh Pompey described how he pummeled 

24 the face of Audrey Robinson. He described how he choked her and 

25 he described how he stabbed her in the center of her cheat. 
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1 These are wounds that are consistent with what he described in 

2 that statement that I just read to you. Audrey Robinson was 

3 struggling, trying to keep the blows away from her. The wounds 

4 you saw are consistent with defensive wounds. Her hands are up 

S to ward the blows off. She's fighting for her life. These 

6 wounds are consistent with the way Josh Pompey said he was 

7 stabbing Audrey Robinson in the course of the statement. 

8 You'll have these in the jury room. 

9 You'll have the photo again which shows a defensive 

10 wound of Audrey Robinson. 

11 I won't show you all the neck wounds with the belt. 

12 You've seen the belt and the other photographs wil l be in 

13 evidence. This is the belt that Josh Pompey described putting 

14 around the neck of Audrey Rob n on , choking her for the third 

15 time. 

16 Madeline Mitchell, her only crime was to try and help 

17 Audrey and to try to get help, and Josh Pompey could not have 

18 her survive and go to the police. But this is what he did to 
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19 her. Josh Pompey pummeled her face just the way he described in 

20 the statement. Her eye was closed. Her other eye was 

21 battered. 

22 You've seen this photograph before and it's important 

23 be cause the se photographs show the blunt trauma on Madeline 

24 Mitchell's face, dr. Lynch told you was consistent with a fist. 

25 You can basically see the knuckle marks in her face. J osh 
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1 Pompey, the boxer did this. Josh Pompey the murderer pummeled 

2 the face of seventy-four year old Madeline Mitchell before he 

3 stabbed her to deatn. 
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4 A final close-up again to show the blunt trauma. Josh 

5 Pompey in his statement said he did that. Blows to the right, 

6 blows to the left. Struck her several times. Pummeled Audrey 

7 Robinson up to six or seven times. 

8 Don't forget the nurse's notes in this case. You'll 

9 have them in the jury room. When Josh Pompey initially said he 

10 got the cuts from the chain link fence that was his cover 

11 story. There were no witnesses to that. He had no one who saw 

12 him get cut that way. When he confessed he said, he told you in 

13 the statement how he actually got the cuts on his hands. When 

14 he went to the Jail Annex when he was being processed And when 

15 he was alone with nurse Marge Neely, these notes were made out 

16 in 1989, September 7, 1989. These were notes the State didn't 

17 know about until 1996. 

18 Nurse Marge Neely gave a little diagram of the pinkie 

19 cuts just t he way you'll see in the photographs that you'll have 

20 with you. She said the following and wrote the following in her 

21 notes, "Inmate has two small cuts on left pinkie, approximately 

22 the width of finger. One cut is in the crease of the pinkie and 

23 the other cut above it." 

24 Below that she says, "Inmate also has two cuts on 

25 inside palm of left hand." 
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l Further on she writes, " Inmate questioned on how he 

2 received the cuts. Inmate states," and this is a quote, "the 

3 cuts were from a kni fe, a kitchen knife . " 

4 There's no mention of a chain link fence. was he 

5 rehearsed for the nurse as well? 

6 Later on the nurse puts the following information into 

7 her notes, "Inmate appears to be oriented as to date and time 

8 and where he is when asked. Inmate questioned as to when the 

9 cuts were received. He stated," and this is quoted, "Tuesday, 

10 9-5 - 89." 

11 This was made out on 9-7-89. She wrote in here the 

12 cuts were from 9-5-89, the date of the murder, the date that he 

13 killed Audrey Robinson and Madeline Mitchell. 

14 We began this case t e indictment. The indictment 

15 that's not evidence but is something that starts the process 

16 rolling. The indictment is important because these eight counts 

17 that are here is what the evidence shows Josh Pompey is guilty 

18 of . The first count stated back then and states today that Josh 

19 Pompey did , by his own conduct, purposely or knowingly cause the 

20 death or serious bodily injury resulting in the death of Audrey 

21 Robinson. 

22 Based upon what you heard from the statement and the 

23 other evidence in this case, there can be no other conclusion 

24 that his purpose was to kill Audrey Robinson. 

25 Now, note t here is no menti on of premeditation i n the 
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1 indictment. There is no requirement under the law for the State 

2 to prove motive or premeditation. The State has to prove that 

3 at the time the blows were committed, at the time the blows were 

4 given and the victim was killed, that the purpose, the object of 

5 that action was to kill Audrey Robinson. And once Josh Pompey 

6 realized that he could not get what he wanted, that he wasn't 

7 going to convince Audrey Robinson to go out with him, that she 

8 might call the police on him, his purpose at that point was very 

9 clear. He had to kill her in order to protect himself. 

10 The State has to prove purpose or knowledge. The 

11 State can also prove that he knew that when he was stabbing her 

12 thirty times that he was going to cause death. 

13 Can a nyone reasonably argue that it wasn't the purpose 

14 or at least the knowledge of Josh Pompey to kill Audrey Robinson 

15 when he choked her three times and then took a knife and plunged 

16 it into her chest thirty times? That was his purpose and that's 

17 what he knew was going to happen. 

18 The Court will charge you with some lesser included 

19 offense in ~is case, something that's known as passion 

20 provocation manslaughter. This is not a passion provocation 

21 case. For there to be passion provocation, and the Court will 

22 instruct you, not me, the Court will instruct you, there has to 

23 be adequate legal provocation, that the provocation must be 

24 reasonable. You cannot say, a reasonable person cannot say that 

25 Audrey Robinson somehow provoked Josh Pompey. Audrey Robinson 
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1 was in her house when Josh Pompey broke into her house. She 

2 didn't provoke that. 

3 Audrey Robinson told him time and time again she 

4 didn't want to go out with him. That is her right as a person, 

5 as a human being, to not go out with someone or not be a party 

6 to a relationship that she knew she didn't want to be a part 

7 of. There was no adequate, reasonable provocation there. 

8 Because Josh Pompey is sexually frustrated or because he wants 

9 to get back with her does not impugn what Audrey Robinson was 

10 about. She did not provoke this action. This was solely the 
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11 activity of Josh Pompey. This was his responsibility and when 

12 he killed Audrey Robinson he did it with a purpose and he did it 

13 with knowledge of what he was doing. 

14 The second count dea s with the death of Madeline 

15 Mitchell and it says that on or about September 5, 1989, in 

16 Hackensack, that Josh Pompey did, by his own conduct, purposely 

17 or knowingly cause the death or serious bodily injury resulting 

18 in the death of Madeline Mitchell. 

19 Th s is a murder case. His intent was to kill 

20 Madeline Mitchell. His purpose was to prevent her from going to 

21 the police or calling for help. His purpose was to prevent him 

22 from getting caught. His intent was, at the very least, 

23 knowledge t hat knowing that he was going to stab her in the 

24 chest twelve times causing a laceration through and through of 

25 her aorta, that that was going to cause her death or serious 
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1 bodily injury resulting in death. So we have both purpose here 

2 and we have knowledge. This is not passion provocation . 

3 Provocation has to be reasonable. She did nothing . She's the 

4 hero here. She's the one who was going for help. She was the 

5 one who had a right to protect her niece and herself and she had 

6 a right to go to the police against someone who has broken into 

7 her home. Not passion provocation. 

8 How did she provoke Josh Pompey? These were two 

9 people who were minding their business. These were two people 

10 that had no reason to be near Josh Pompey until he broke into 

11 their house. This is a straight, strict murder case, not 

12 passion provocation. 

13 There are certain felony murder counts in this case 

14 and they apply to both Audrey oblnson and Madeline Mitchell. 

15 The third count says that Josh Pompey did engage in the 

16 commission of, or attempt to commit, or flight after committing 

17 or attempting to commit the crime of sexual assault during which 

18 he caused the death of Audrey Robinson contrary to law. 

19 S1e did not consent to this sexual episode. She went 

20 along with it to save her life. The law recognizes that you 

21 have to look at the totality of the circumstances. This was not 

22 a consensual sexual act on Audrey Robinson ' s part. She was 

23 going along to save her life and tho law will recognize this and 

24 you will hear the instructions from the Court about consent . 

25 Based upon the totality of these circumstances where 
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1 someone breaks into her home, she tells them to leave, Josh 

2 Pompey won't leave, he starts pushing her around and grabbing 

3 her and choking he before he even gets around to asking for 

4 sex, at this point the totality of the circumstances show that 
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5 she did not want to have sex with him. And she said it time and 

6 time again and he wouldn't leave and finally she acquiesced to 

7 save her life, and unfortunately it didn't work because Josh 

8 Pompey wanted to protect himself, didn't want her to go to the 

9 police. 

10 The fourth count deals with that Josh Pompey did 

11 engage in the commission of, or attempt to commit, or flight 

12 after committing or attempting to commit, the crime of sexual 

13 assault during which he caused the death of Madeline Mitchell. 

14 This is a little bit different because now we're 

15 talking about the murder of Madeline Mitchell. She was killed 

16 after Josh Pompey was committing or fleeing from the sexual 

17 assault of Audrey Robinson. That's a separate and distinct 

18 count under the law and a separate and distinct count for you to 

19 consider. 

20 The fifth count, that Josh Pompey did engage in the 

21 commission, of or attempt to commit, or flight after committing 

22 or attempting to commit the crime of burglary during which he 

23 caused the death of Audrey Robinson. 

24 Well, he committed burglary. He went into the house, 

25 at the very least, to harass Audrey Robins on. He went in there 
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1 knowing it was D-Day because he had coverings on his hands to 

2 protect 

3 MR. KLEINER : Objection. 

4 THE COURT : Ladies and gentlemen, you decide whether 

5 that was the testimony or not. 

163 

6 MR. SANTULLI: He had his hands covered with gloves so 

7 he wouldn't leave prints. Once he was inside he wanted sex and 

8 he got it anyway he could. He forced Audrey Robinson to have 

9 sex with him against her will. 

10 The sixth count, that Josh Pompey did engage in the 

11 commission of, or attempt to commit, or flight after committing 

12 or attempting to commit, the crime of burglary during which he 

13 caused the death of Madeline Mitchell. 

14 Again, by his intent nd by his action of breaking 

15 into the house he's now caused also the death of Madeline 

16 Mitchell. That's another count that's distinct under the law 

17 for you to consider. That shows Madeline Mitchell was killed 

18 during the commission of a burglary as well as Audrey Robinson 

19 was. 

20 The seventh count, this deals with Audrey Robinson 

21 alone. That Josh Pompey did commit an act of sexual penetration 

22 with Audrey Robinson duri ng the commission or attempted 

23 c ommission of the crime of homicide or burglary. That's a 

24 separate and distinct count that deals just with Audrey 

25 Robinson, the sexual a ssault . 
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1 The elements that you need for that are all there in 

2 this case. There was sexual penetration. We don't need 

3 ejaculation. You n ed the crime of homicide or burglary and you 

4 have that. There was no consent in this case based upon the 

5 totality of the circumstances. She did not consent to have sex 

6 with him. She did that to attempt to save her life. 

7 So all the elements are present. No reasonable person 

8 can believe that she did not want Josh Pompey to leave. She 

9 said time and time again for him to leave and he wouldn't, and 

10 he used force to stay there and he used force against her and 

11 choked her and then, and only then did the sex take place. 

12 The last count of the indictment deals with Josh 

13 Pompey, within t he jurisdiction of this court, did commit an 

14 assault upon a law enforcement officer acting in the performance 

15 of his duties and exhibiting evidence of his authority. 

16 This is an aggravated assault on police officer 

17 Michael Mordaga. 

18 Now, understand that just because it says aggravated 

19 assault th . e 's a specific legal definition of that. The Judge 

20 will give you the instruction but a simple assault on a police 

21 officer becomes aggravated by the fact that he's a police 

22 officer. 

23 Now, Michael Mordaga was not in uniform this day but 

24 the testimony was very clear that Josh Pompey and Mike Mordaga 

25 knew each other from around town in Hackensack and that Josh 
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1 Pompey knew him as a police officer and when Josh Pompey began 

2 to flee and tried to get away, he struck Michael Mordaga in the 

3 chest area, knocking him backwards. 

4 This all happened as police Officer Sacco, who was in 

5 a marked unit, who was in uniform, had cut off Josh Pompey to 

6 prevent him from continuing to flee. 

7 Again, why is Josh Pompey fleeing? It's a 

8 consciousness of guilt. And by him turning and running toward 

9 Michael Mordaga and striking him in his chest, that is the 

10 aggravated assault on a police officer that started him being 

11 arrested, being processed and ultimately leading to him giving 

12 the statement that you've heard here today. 

13 The e i ght counts in the indictment that you will have 

14 to consider, I suggest to you, have all been proven beyond 

15 overwhelming beyond any reasonable doubt and by overwhelming 

16 evidence. 

17 This is a case that screams out for conviction based 

18 upon this evidence. The testimony that you heard on the stand, 

19 the testimo.y that you heard from the witnesses, both defense 

20 and State experts, both sides, all the evidence is very 

21 consistent and very clear and shows that Josh Pompey is guilty 

22 of these crimes. He committed the brutal murders of Audrey 

23 Robinson and Madeline Mitchell. He is the one who has to be 

24 made to be responsible for those murders and this jury has the 

25 duty to consider thes e charges --
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MR. KLEINER: Objection. 

2 THE COURT: I'll allow it. 

3 MR. SANTULLI: This jury has a duty to consider these 

4 charges, look at the evidence and based upon that overwhelming 

5 evidence the State asks you to come back with convictions on all 

6 charges to have Josh Pompey finally take responsibility for the 

7 actions that he took on September 5, 1989. 

8 Thank you very much. 

9 THE COURT: Ladies and gentlemen of the jury, it's 

10 almost 3:15. We have a few legal problems to resolve before we 

11 start the charge. The charge will take two hours so I think 

12 we'll start it tomorrow morning rather than start it now. I 

13 know the mind c a n only endure what the rear end -- the mind can 

14 only absorb what the rear end can endure. You've been through a 

15 lot today and yesterday. We'll see you tomorrow morning 8:30. 

16 We'll get started right away on the charge and actual get it for 

17 deliberations tomorrow. 

18 (Jury excused for the day. The following is heard 

19 outside the presence of the jury.) 

20 THE COURT: Any objections, Mr. Kleiner? 

21 MR. KLEINER: Major objection, and it would only have 

22 been highlighted in front of the jury because I know the Court's 

23 feelings about side bar, and I think side bar would have been 

24 inappropriate, what the State did on reading the confession was 

25 enough, Judge, that t he State brought out an inference that Mr. 
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1 Pompey has been in prison. They specifically were told in this 

2 particular case they are not allowed to use any evidence at all 

3 that Mr. Pompey was i n custody. 

4 This was a cold, calculated move by the State, a 

5 desperate tactic, and this is what they did, Judge. These 

6 Miranda forms, not the Miranda form but the statement had 
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7 certain excerpts that had been taken out for the purposes of not 

8 indicating Mr. Pompey had ever been in custody before. 

9 What the State conveniently did was on a particular 

10 page, I believe it may ha ve been more than once --

11 

12 used. 

13 

THE COURT: I only recall once the word "out" was 

MR. KLEINER: And specifically in their notes it's in 

14 front of the jury in transcript . Even Mordaga and Carlino did 

15 it. They were under specific directions from these prosecutors 

16 and now this prosecutor gets up, switches around the word and 

17 makes it "out." 

18 Tha t's a clear indi cation to this jury that's 

19 inconsisten with testimony they've heard. It's inconsistent 

20 with t he s entence i tself. What are they to infer from that? 

21 That' s an unconsc ionable act by the State. They're trying to 

22 get in 404 evidence or evidence which is prior conviction. This 

23 is the way that they're doing. They're taking excerpts from the 

24 statement, reading it out of context. Ther e 's not much we can 

25 do about it. Only the jury can then ask f or a read back of i t 
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1 but that act, your Honor, was absolutely unconscionable. 

2 The act at the end, to start talking to the jury about 

3 what their duty is . If I hadn't objected I think we know where 

4 it was all going. It's all going duty, conviction. Duty, 

S conviction. You can't do that under the law. 

6 That act, your Honor, is absolutely unconscionable. 

7 Defense in this particular case, the only option the defense has 

8 in the case is to move for a mistrial. What else can I do? Now 

9 this jury knows that he's been in prison. 

10 MR. SANTULLI: They don't know that. I made wha t I 

11 felt was an innocent mistake. I immediately corrected myself. 

12 There were other times my voice was getting hoarse and I 

13 misspoke. Mr. Kl einer immediately picked up on it. I t old the 

14 jury -- I went back, that that I would go over it. I don't 

15 think saying one word and then immediately cor recting it, in any 

16 way that this jury could get the import that this was a 

17 situation where he was in prison. 

18 THE COURT: I don't think the jury should get that 

19 import. The word "out" was used one time only. It would have 

20 been nice if it hadn't been done but the Court realizes when you 

21 read that long of a transcript things happen sometimes and it 

22 occurred but I don't think it's s o prejudicial. I don't think 

23 they can infer that from that one word "out" instead of just 

24 "came back." 

25 MR. KLEINER : I don't want to move for a mistrial but 
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1 this issue goes out the window i f he ever is convicted and then 

2 I'm guilty of ineffective assistance of counsel. 

3 MR. SANTULLI: Judge , his second point, I never said 

4 that the jury had a duty to convict. I said the jury had a 

5 duty 

6 THE COURT: His contention is he objected before you 
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7 said that. You never said it. What you said was proper comment 

8 so I'm not going to deal with it. 

9 We have to resolve the issue. Anyone find the charge 

10 that Judge -- the jury verdict sheet? 

11 MR. KLEINER: I was here so I haven't had that ability 

12 to do that. 

13 MR. SCALITI: We got what we believe to be the jury 

14 sheet and it did have the lanquage your Honor had. 

15 

16 

THE COURT: It doesn't make sense to me. 

MR. SCALITI: I agree. I frankly don't know if that 

17 indeed was the one the Judge utilized. It may have been 

18 mandated by Pernel which requires in a felony murder context 

19 uncharged ~ e dicate felonies be charged to give the j ury the 

20 whole panoply of options in a capital case. 

21 I' ve looked at the statute. Clearly the predicate 

22 crimes of burglary and homicide are not implicated in count two 

23 or count three. 

24 THE COURT: You mean three and four. 

25 MR. SCALITI : Three and four, I'm sorry. The crime of 
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1 attempted sexual assault or sexual assault . So I would suggest 

2 your Honor just strike that portion dealing with the requirement 

3 that they be unanimou s with respect to that, with respect to 

4 counts three and four. 

5 

6 

THE COURT: Then we also have that in count seven. 

MR. SCALITI: That's mandated in count seven because 

7 that is aggravated sexual assault. Those predicate crimes are 

8 what aggravates the sexual assault what would otherwise be a 

9 sexual assault to an aggravated sexual assault. 

10 THE COURT: In count three you deal with sexual 

11 assault. Whether it's aggravated sexual assault or sexual 

12 assault it doesn't matter, or an attempt to commit as to count 

13 three. 

14 MR. SCALITI: You don't need those predicate crimes. 

15 With respect to count seven it is mandated by the statute. 

16 MR. KLEINER: Count five, Judge, has the underlying 

17 crime of burglary. That has to contain the language of the 

18 predicate offense. 

19 . SCALITI: That is a predicate offense, burglary. 

20 MR. KLEINER: The form has to indicate 

21 THE COURT: Judge Parsons doesn't have that. 

22 MR. KLEINER: I'm not sure it's the one that went to 

23 the jury. 

24 THE COURT: It's the one I have. 

25 MR. SCALITI: Or your Honor would charge them they 
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1 have to find, during the course of a burglary they have to find 

2 beyond a reasonable doubt a homicide was committed. 

3 THE COURT: You have to find a burglary was 

4 committed. 

5 MR. KLEINER: on count three, your Honor, with sexual 

6 assault and felony murder, the underlying offense is the sexual 

7 assault. That's why it charged that way in the indictment. 

8 THE COURT: Sexual assault can be sexual assault, 

9 aggravated sexual assault. It doesn't have to be only 

10 aggravated. 

11 MR. KLEINER: I think you're right. It has to be in 

12 the enumerated felony murder statute but I don't think the 

13 burglary charge or the homicide charge goes out the window 

14 because once they get to a verdict on homicide they have to find 

15 that he's guilty of the homicide on the earlier counts. 

16 THE COURT: There's no doubt the victims in this case 

17 are dead. That qualifies as a homicide. 

18 MR. KLEINER: It says, "Do you unanimously agree he 

19 committed t e predicate offense of homicide?" on page two for 

20 count four. I'm sorry count three. I don't have a problem with 

21 that remaining in there. That's the second half of the felony 

22 murder charge. 

23 THE COURT: That's five and six. Count five deals 

24 with during the commission of the crime of burglary. 

25 MR. KLEINER: What I'm saying, "Do you unanimously 
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1 agree he committed the predicate offense of homicide?" is the 

2 second half of the felony murder charge on count three. The 

3 first half of the fe lony murder charge is sexual assault. Why 

4 are we going into 

5 THE COURT: Homicide is defined has just the killing 

6 of someone, whether accidentally, intentionally. These people 

7 are dead. 

8 MR. KLEINER: What I'm saying, that one, I think that 

9 was in Judge Parsons' charge but the one above it I agree that 

10 he committed the predicate offense of burglary, there's a 

11 separate felony murder count for the underlying burglary. I 

12 don't know why this is in there unless Mr. Scaliti has a 

13 difference of opi nion. 

14 MR. SCALITI: Under t law he doesn't even have to 

15 commit the crime of homicide. 

16 THE COURT: At 8:30 unless you have something to tell 

17 me to keep it in I'm going to take it out. 

18 MR. SCALITI: If during the course of his burglary the 

19 individual i killed and it's foreseeable, he's guilty of it. 

20 It could be a police officer coming to the scene trying to shoot 

21 Pompey and hitting her. He would still be guilty of it. 

22 THE COURT: He could have a car accident backing out 

23 and not violate the law. As long as someone dies - -

24 MR. SCALITI: It probably was charged because of 

25 Pernel. It does need to be charged as part of count seven . 
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1 THE COURT: At to count three I intend to eliminate 

2 the predicate offenses. 

3 MR. KLEINER: Your charge, the specific charge on the 

4 offenses will tell this jury what they have to consider and what 

5 they don't. That's why I want that specific charge on the 

6 verdict form. That they're not to use the verdict form as an 

7 instruction of law. They're to use it as a guide to come back 

B with a verdict, whatever that verdict is. That's why I've been 

9 saying that this morning. Because felony murder statutes are 

10 complex. 

11 THE COURT: Three and four I'm going to eliminate that 

12 predicate offense data. 

13 MR. KLEINER: I'll check, try to find the original 

14 form. Judge, I had the one issue on the Hof f man transcript that 

15 we haven't dealt with yet. 

16 THE COURT: Okay. 

17 MR. KLEINER: I've gone through this, Judge. Maybe 

18 you might want to bring Mr. Gold in on this because I'll tell 

19 you Mr. Gol has never testified to any of this but on the 

20 bottom of page nineteen they were talking about a note left in 

21 the car and it's been changed to instead of "they left the note 

22 to let me know where they were at," it's been changed to 

23 "maybe". 

24 Now Mr. Gold has never been in court to say that this 

25 in fact happened and now there's talk about this change and that 
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1 change. This ls an important document. I think Mr. Gold should 

2 have to indicate to the satisfaction of the Court that there 

3 should be any change s in the transcript whatsoever. 

4 The other side to this, one line in this entire case 

5 from Mr. Hoffman's I guess nineteen -- it's approximately 

6 it's twenty-eight pages, your Honor. There's only one spot in 

7 this whole thing that deals with Mr. Pompey and the answer on 

8 page twenty-five ls "She claimed" --

9 THE COURT: Let's find out where Mr. Gold ls. Do we 

10 need him? 

11 MS. PEIFFER: The last time I had asked Mr . Gold about 

12 three areas of the transcript. When I got the answer from Mr. 

13 Gold, I told Mr . Klei ner and he a greed to it. I don't know why 

14 t here's a problem now. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

on a 

I did 

there 

eight 

MR. KLEINER: The only change I know of that was made 

transcript was the "Maybe they left the note." Everything 

with Mr. Hoffman in cross-examining him in both trials, 

were no three or four other changes that were made. 

THE: COURT: There were only two other chang s. 

MS. PEIFFER: Page ten on the Chevy Spectrum, line 

should be 1987 Chevy Spectrum . 

THE COURT: Instead of what? 

MR. KLEINER: That I don't care. 

MS. PEIFFER: The other change was on page sixteen, 

25 line two, "I took it a bout 12:20 unti l about ten to one . " 
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MR. KLEINER: I don't care about that. 

THE COURT: Those are the changes. 

MR. KLEI EB : I don't have them on mine. I have the 

4 "maybe" one on the note. 

THE COURT: So you agree to all three of them? 

MR. KLEINER: No. 

THE COURT: Which is the one in dispute? 

MR. KLEINER: The dispute I have -- if Mr. Gold tells 

9 us in chambers tomorrow morning he reviewed his notes and it 

10 should be "maybe", that has become a focal point in the second 

11 trial about the note on the car. It doesn't have to be on the 

12 record but I would like to know from Mr. Gold he's checked his 

13 notes. 

14 THE COURT: We'll do it on the record so there's no 

15 dispute. 

16 Can I see the transcript? 

17 MS. PEIFFER: This is the copy of the transcript. 

18 THE COURT: Can I see that? What page number is it on? 

19 . PEIFFER: I just took the tabs off. 

20 MR. KLEINER: Judge, if those notes have Mr. Gold's 

21 initials on them --

22 MS. PEIFFER: No, they don't have his initials on 

23 them. 

24 Y.R. KLEINER: I don't care about the other two. It 

25 has nothing to do with Mr. Hoffman's innocence or guilt. 
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1 THE COURT: What page i s it on? 

2 MR. KLEINER: The bottom of page nineteen, line 

3 twenty-five. 

4 

5 

6 

THE COURT: Mine has it whited out and typed in. 

MS. PEIFFER: Mr. Gold did that. 

THE COURT: Mine has the last two lines reads, "Was 

7 the door to Audrey's house open?" 

8 "Maybe they left a note to let me know where they were 

9 at . " 

10 MR. KLEINER: This is the original. It came in 

11 discovery eight years ago. The word "maybe" was put in, was 

12 written in by Miss Peterson after the colloquy with Miss Peiffer 

13 but the original typewritten form did not have "maybe." It had 

14 the word "they." 

15 

16 

THE COURT: This is obviously typed in. 

MS. PEIFFER: What happened, this statement did not go 

17 in at the original trial. 

18 MR. KLEINER: That's not the issue, Judge. 

19 THE COURT: We'll get Mr. Gold. 

20 MS. PEIFFER: I asked Mr. Gold if he could make 

21 whatever corrections he had told us that were wrong with the 

22 statement the first time. 

23 THE COURT: If Mr. Gold says it was there - -

24 MR . KLEINER: As long as he says this is what it is I 

25 have no problem, as l ong as he reviewed his shorthand notes and 
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1 it's not based upon a recollection from eight years ago. 

2 

3 

THE COURT: I understand. 

MR. KLEIBER : The only other issue is page 

4 twenty-five, your Honor. There's a question here that says, it 

5 says, "QUESTION: Do you know if she had any contact with 

6 either one of them recently? 

7 "ANSWER: She claimed when he came out of prison that 

8 he had came by to visit her." 

9 We've moved the stenographic statement of Mr. Pompey. 

10 We've had testimony on it. It's been redacted or changed in 

11 order to deal with that particular issue. I think this 

12 transcript can be dealt with in the same way, your Honor. 

13 MS. PEIFFER: The only problem is the other transcript 

14 is not going to the jury with rrections. This is going to be 

15 obvious this transcript is going to the jury with corrections. 

16 THE COURT: We have two changes on it. 

17 MR. KLEINER: We'll have two changes on it if not 

18 more. 

19 M . PEIFFER: This is a crucial part of the case. 

20 They're saying we tamper with evidence, we doctor documents. 

21 They're not getting the other transcripts so they don't know we 

22 took out the part about jail. If they get this, why can't we 

23 just treat this the same. If they want a read back -- I'll even 

24 agree if they want to listen to his statement, just ask to hear 

25 it even though it was never read to them. I just don't want a 
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1 physical doctored document going i nto the jury. 

2 MR. KLEINER: You can give them an instruction. You 

3 can tell them ther 's a particular piece of evidence that's 

4 going in, that both sides stipulate whatever that is that goes 

5 into the jury room, that both sides stipulate that what's in 

6 that set of transcripts is a fair and accurate rendition of what 

7 happened during the taking of the statement. I'll stipulate to 

8 that. 

9 

10 

MS. PEIFFER: I won't. 

MR. KLEINER: Once we get into final form. All of 

11 this is done, Judge, because they don't want Hoffman's 

12 stenographic statement. All of that is done because they don't 

13 want Hoffman's stenographic statement in the jury room . All of 

14 these comments about doctoring of evidence. That's what that's 

15 all about, Judge. 

16 Let's do it honestly. The honest way, Judge, is if 

17 they don't want the evidence in, the Court has already let it 

18 in. 

19 T E COURT: I think we'll get Mr. Gold down here. 

20 We'll keep you around until we can get him. He's at Judge 

21 Conte's. What we can have him do with both those sheets since 

22 assume --

23 MS. PEIFFER: It's four. 

24 THE COURT: He can change them over so they won't go 

25 in whited out. 

I 
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1 MR. KLEINER: Judge, the proposed change I would have 

2 on "out of prison" would be, "She claimed when he came back to 

3 the area that he c ame by to visit her." 

4 That's consistent with what we've been doing with the 

5 stenographic statement. 

6 THE COURT: I have no problem with that phraseology. 

7 I think we'll get Mr. Gold. He can type it up in accordance 

8 with so that each page would show it's the same format. 

9 

10 

MR. KLEINER: Okay, Judge. 

THE COURT: We can have him type both those pages over 

11 so anyone reading it would not know. 

12 

13 

14 

MS. PEIFFER: It's four pages. 

THE COURT: No one cares about those. 

MS. PEIFFER: I care about it because the one says 

15 that Eddie Hoffman was out of the building for thirty minutes. 

16 The other says an hour and thirty minutes. I care very much. 

17 

18 

THE COURT: Okay. 

MR. KLEINER: That's lunchtime. People aren't killed 

19 at lunchtime . That's irrelevant. 

20 MS. PEIFFER: It's not irrelevant to the State. 

21 MR. KLEINER: If they want it that's fine. If they 

22 want to change the lunch I don't care. It's not the defense's 

23 theory. If they want to change it that's fine with me. 

24 THE COURT: If we can get Mr. Gold down from Judge 

25 Conte's we'll see if we can arrange it. 
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1 MR. KLEINER: Mr. Pompey would waive his appearance 

2 for the Hoffman material and I'll apprise him. 

3 

4 

THE COURT : Fine. 

MS. PEIFFER: Before the defendant is released we had 

5 two requests. We wanted a copy of the defendant's waiver form, 

6 and also we had submitted a request for your Honor to charge 

7 after the courtroom demonstration yesterday. Your Honor 

8 indicated to us yesterday 

9 THE COURT: You have a form for it? 

10 

11 

12 

MS. PEIFFER: Yes. I do. 

MR. KLEINER: What are we talking about here, Judge? 

THE COURT: About the courtroom demonstration. 

13 MS. PEIFFER: I cited the case. We can put it in a 

14 format where - -

15 

16 

17 

18 

19 

20 

MR. KLEINER: I want Mr. Pompey to stay for this part. 

Judge, this is ridiculous. The jury is not going to 

be able, no matter what the Court does, the jury is not going to 

be able to forget that the defense in this particular case 

offered up _h e glove to Michael Carlino and the State objected. 

That's what happened wait, wait, wait. That's what happened 

21 in this case. We offered the glove up to Carlino. He sat in 

22 his little chair over there. He never got up and the State 

23 wa ited for a few moments and I said why don't you try the glove 

24 on him right here. 

25 There was a whole bunch of colloquy going in the 
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1 middle. The State objected. They did not want to take us up on 

2 that offer. That's the cold facts of what happened. 

3 They're afraid to try to put the gloves on Mr. Pompey 

4 because they know t hey're not going to go on. That's the cold 

5 facts of the case and the bottom line, this is a joke and to 

6 bring this back up in front of the jury is unfair. 

7 THE COURT: I think I gave them a charge at the time. 

8 I don't accept that. You have children. You ever try to get a 

9 five year old who doesn't want to go out? The clothes fit him 

10 but you can't get them on. 

11 I think in regard to that you're trying to get 

12 something -- obviously your client would have a vested interest 

13 in not having it get on and you run into those problems. 

14 MR. SANTULLI: That w~ n' t the proper way. If he 

15 wanted to try the gloves on there was either a motion before the 

16 Court or he could put 

17 THE COURT: My other problem, Mr. Santulli had certain 

18 demonstrations. I don't think demonstrations in and of 

19 themselves ~ e wrong. 

20 MS. PEIFFER: That went into evidence. That went into 

21 the case. Mr. Pompey's hands were demonstrated. 

22 THE COURT: You can consider the conduct of defendants 

23 in and about the courtroom during the trial. 

24 MS. PEIFFER: The conduct of defendants, not a 

25 demonstration that we can't cross-examine. 
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THE COURT: Their appearance. There are certain 

MR. SCALITI : Your Honor, he gained a hundred pounds 

4 in the interim. 

5 MR. KLEINER: His hands didn't gain. His hands 

6 haven't gotten bigger. We have pictures of his hands. 

7 THE COURT: One Prosecutor at a time. 

8 MR. SCALITI: Your Honor, if Mr. Kleiner had done it 

9 in the proper fashion that could be brought out on cross. 

10 THE COURT: I think I dealt with it at the time it was 

11 done. I told the jury not to consider it. It's not proper and 

12 not something to be done. I think highlighting it in relation 

13 to demonstration by counsel, demonstrations by both sides, I 

14 think we just create more prob! ms . Then I have to go through 

15 those Mr. Santulli did and other ones. I think I dealt with it 

16 at the time and I'm going to leave it at that. We'll take a 

17 break. 

18 (Short recess taken.) 

19 (A the conclusion of the recess the following is 

20 heard outside the presence of the jury.) 

21 THE COURT: We have Mr. Gold here. Mr. Gold, you 

22 want to take the witness stand. 

23 MR. KLEINER: I'll waive Mr. Pompey's appearance. I 

24 had indicated that on the record. And I'll continue to waive 

25 it. 



Gold - direct 

1 B A R R Y G O L D, Official Court Reporter, Bergen County 

2 Courthouse, SWORN 

3 

4 quickly. 

5 

6 

THE COURT : I'll ask him questions to move it along 

MR. KLEINER: No objection. 

THE COURT: You took a statement of Edward Hoffman the 

7 111 on September 5, 1989 from 11:02 PM to 1135 PM? 

8 

9 

THE WITNESS: Yes. 

THE COURT: Page ten, line eight, "1987 Chevy 

10 Spectrum," is that correction accurate? 

11 

12 

13 was made? 

14 

15 

16 

17 

18 

THE WITNESS: Yes, your Honor. 

THE COURT: You checked your notes before that change 

THE WITNESS: Yes, your Honor. 

THE COURT: Any objection to that change? 

MR. SANTULLI: No. 

MR. KLEINER: No. 

THE COURT: Changing over to page sixteen, line two, 

19 it says fro ten to one? 

20 THE WITNESS: I made that change, your Honor. 

21 THE COURT: That was done after you reviewed your 

22 notes? 

23 THE WITNESS: Yes, your Honor. 

24 THE COURT: What's there, what is changed, is the 

25 accurate transcription ? 
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Gold - direct 

THE WITNESS: Yes, your Honor. 

THE COURT: On page nineteen, at the bottom, the last 

3 two lines apparently from having seen Mr . Kleiner'& original 

4 copy of this transcr ipt, it said, "They left a note to let me 

5 know where they were at." 

6 The copy I have has, "Maybe they left a note to let me 

7 know where they were at. " 

8 Old you add the word "maybe" to that? 

9 

10 

11 

12 

THE WITNESS: Yes, your Honor. 

THE COURT: Old you check your notes on that? 

THE WITNESS: Yes. 

THE COURT: Wh.at' s on that revision is the correct 

13 transcription of what your notes say? 

14 

15 

16 

17 

18 

19 

20 

going to 

21 the tab. 

22 

THE WITNESS: Yes, y our onor. 

THE COURT: Any questions? 

MR. KLEINER: No question. 

THE COURT: Now, Mr. Gold one other problem. Who is 

pay him for the three pages? 

M PEIFFER: Not us. We don't want it goi ng in. 

MR. KLEINER: Public Defender's Office will pick up 

THE COURT: Get it to me tomorrow morning nine 

2 3 o ' c lock, those three pages, regular format. How they are now 

24 without white outs . 

25 THE WITNESS : I don't have the same paper. I t 
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l wouldn't be the same type. 

2 MR. KLEINER: We could make a copy of the original, 

3 Judge, so that the jury wouldn't know there's white out or 

4 anything like that. 

5 MS. PEIFFER: I have a copy of the original. 

6 THE WITNESS: I made a copy for Miss Peiffer. 

7 MR. KLEINER: There was one other area dealing with 

8 the revision on page --

9 MS. PEIFFER: That Mr. Kleiner wants made on page 

10 twenty-five. 

11 MR. KLEINER: Page twenty-five, your Honor, line 

12 seven. 

13 My suggestion was "when he came back to the area." 

14 MS. PEI FFER: Instea of "out of prison" he wants 

15 "back to the area." 

16 THE COURT: I'll allow him to make that change. 

17 THE WITNESS: I want to check my notes. 

18 THE COURT: Your notes are accurate. 

19 M . KLEINER: Let me be clear on the record, when it 

20 says "when he came out of prison" that "out of prison" is what 

21 Mr. Gold 

22 

23 stated. 

24 

took down stenogr~phically. 

THE COURT: We all believe that's probably what was 

MR. KLEINER: If Mr. Gold says he has it that's good 

25 enough for me. The c hange that is being made is pursuan t to the 



colloquy 

1 Rules of Evidence. 

2 THE COURT: Not having the jury know someone was 

3 previously convicted of a crime. 

4 MR. KLEINER: Right. 

5 THE COURT: I'll let you make a photocopy Mr. 

6 Kleiner. In regard to that I'll just tell them everyone 

7 certifies everything on this is accurate and correct as 

8 submitted. 

9 MR. KLEINER: I have no problem with that. I just ask 

10 the last page also go in, which is Mr. Gold's signature of the 

11 certificate. 

12 THE COURT: The jury knows about that. No problem 

13 with that. 

14 MS. PEIFFER: I want t o ake sure the change from "out 

15 of prison" to "back to the area" isn't made on the original 

16 statement. 

17 THE COURT: No. We understand the original statement 

18 is what Mr. Gold has. That it was corrected except for those 

19 changes we j st went through. 

20 MR. KLEINER: How is it going to work procedurally 

21 tomorrow? 

22 THE COURT: Miss Peiffer, you have the ones that have 

23 the change, correct? 

24 MS. PEIFFER: That's the copy that's correct to Mr. 

25 Gold's notes. 
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1 THE COURT: Correct. The only thing you don't have is 

2 page twenty-five. 

3 MS. PEIFFER: That Mr. Kleiner wants changed back to 

4 the -- that Mr. Kleiner wants changed to "back to the area." 

5 

6 tonight? 

7 

8 

THE COURT: You want Mr. Kleiner to photocopy it 

MS. PEIFFER: I have a photocopy here. 

THE WITNESS: I made that of the corrections I made so 

9 it all looks good. With that they won't see the white out. I 

10 made that yesterday. 

11 

12 

13 

14 Judge? 

15 

THE COURT: All we have to do is make page twenty-five. 

MS. PEIFFER: I wrote "back to the area" on it. 

MR. KLEINER: Can you tell me what you want me to do, 

THE COURT: Take page twenty-five, take out "out of 

16 prison" and put "back to the area." 

17 MR. KLEINER: You want it typed by me? 

18 THE COURT: Yes. 

19 • KLEINER: I ' ll just make a photocopy of it. 

20 THE COURT: Right. I guess we'll give you sheet 

21 twenty-five. 

22 MR. KLEINER: Okay. 

23 MS. PEIFFER: He can have my sheet. 

24 MR. KLEINER: I'm the one who is going to put in "back 

25 to the area", have t hat typed in and make a photocopy? 
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1 THE COURT: Right. 

2 MS. PEIFFER: I would have a request. If Mr. Kleiner 

3 wants to go through a ll the evidence, if we can get here seven 

4 o'clock tomorrow morning. Not you but the courtroom opens at 

5 seven. It took him a long time last time to go through the 

6 evidence before it went to the jury. 

7 

8 

THE COURT: You get your evidence together. 

MS. PEIFFER: It's all together but Mr. Kleiner wanted 

9 to go through each and every piece. 

10 MR. KLEINER: I'm not going to go through each and 

11 every item. 

12 

13 

THE COURT: Be here 7:30. 

MR. KLEINER: I'll be here in the courtroom 7:30. 

14 I'll put all mine toget her. I should indicate one 

15 after thing for the record. The strips from Mr. Taylor going 

16 into evidence are attached to his data. I'm going to have to 

17 ask for permission. They actually have the same copy. I'm 

18 going to have to remove the dot blot strips from his data and 

19 they're goin to have to be kept separate. 

20 I want the Court to know I'm actually -- the State has 

21 an exact copy of it but I'm going to have to physically do 

22 that. Otherwise they'll get the laser scans. Even though the 

23 jury saw the laser scans they should have the originals. I'll 

24 do that but I just want to indicate that's what I'm doing on the 

25 record. I'll keep eve rything as is and you'll be able t o see 
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1 that's exactly what I did . 

2 THE COURT: Okay. 

3 MR. KLEIN R: Thank you very much your Honor. 

4 {Proceedings concluded for the day.) 

5 * * * 
6 C E R T I F I C A T I 0 N 

7 I, HOLLY E. SCHULZ, c.s.R., License Number Xl00676, an 

8 Official Court Reporter in and for the State of New Jersey, do 

9 hereby certify the foregoing to be prepared in full compliance 

10 with the current Transcript Format for Judicial Proceedings and 

11 is a true and accurate non-compressed transcript to the beat of 

12 my knowledge and ability. 

13 

14 6. 11 . 'i '1 

15 Official Court Reporter Date 

16 Bergen County Courthouse 

17 

18 

19 

20 

21 

22 

23 

24 

25 



STATE OF NEW JERSEY, 

vs. 

JOSH POMPEY, 

Defendant(s) 

16 199 ; 

BEFORE: 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: CRIMINAL PART 
BERGEN COUNTY 
INDI CTMENT HO. S-1594-89 
APPELLATE DOCKET HO. i]1a,-q] I'f TC, 

TRANSCRIPT OF 
TRIAL 

Place: Bergen County Courthouse 
10 Main Street 
Hackensack, N.J. 07601 

Date: March 6, 1998 

THE HONORABLE WILLIAM c . MEEHAN, J.s.c. AND JURY 

TRANSCRIPT ORDERED BY: 
DEBORAH COLLINS, ESQ. 
Office of the Public Defender - Appellate·sectio~~~'() 

APPEARANCES: 

JAMES SANTULLI, ESQ. 
SHARYN PEIFFER, ESQ. 
Assist t Prosecutors 
Attorneys for the State, 

-+ APPEUATE DIVISION: 
t: 

ERIC V. KLEINER, ESQ. 
Attorney for the Defendant. 

HOLLY E. SCHULZ, c . s.R. 
Official Court Reporte r 
Bergen County Courthouse 
10 Main Street 
Hackensack, HJ 07601 



1 I N D E X 

2 CHARGE 

3 BY THE COURT 12 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 



colloquy 3 

1 St. v. Josh Pompey, 3-6-98 

2 M 0 R N I NG S E S S I 0 N 

3 (No jurors present.) 

4 THE COURT: Here's the jury verdict sheet. 

5 Now 

6 MR. KLEINER: Could we take up a couple of evidentiary 

7 matters this morning? 

8 

9 

THE COURT: Sure. What are they? 

MS. PEIFFER: One of them was Mr. Kleiner had an 

10 objection to S-592 and S-593, the fingerprint cards of Josh 

11 Pompey, because it said duplicate print already on file. I 

12 agree with Mr. Kleiner. That shouldn't go in. We substituted 

13 one that has no information on it. 

14 

15 

16 

17 

18 

THE COURT: No prob~em . 

MS. PEIFFER: It's 592. We're going to take off 593. 

MR. KLEINER : If I could hand up this other document. 

THE COURT: What is this? 

MR. KLEINER: Judge, this is apparently a letter 

19 that's mar k0 d S-768, a letter that Michael Carlino sent to Mr. 

20 Deadman. I do not want that in the jury room. It draws 

21 conclusions from Michael Carlino. It was not read to the jury. 

22 

23 

24 

25 

THE COURT: What's the purpose of this? 

MS. PEIFFER : What was the number? 

MR. KLEINER: S-768. 

THE COURT: A letter from Carlino to Mr. Deadman. 
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1 MS. PEIFFER: I'm not sure what it is. If we could 

2 reserve on that particular issue. 

3 MR. KLEINER: Judge, could I ask the court a 

4 question. The other day we were dealing with the arrest and 

5 pedigree material. I'm just trying to make sure, I know we were 

6 discussing it. The State was going to pull it out. But I had a 

7 specific objection to the arrest and pedigree material. I don't 

8 think it was readily available at the time we were arguing. 

9 MS. PEIFFER: Judge, we took it out. It does say 

10 "Violent. Will resist" on it. 

11 MR. KLEINER: So it wouldn't be in the evidence log 

12 either. Okay. The other issue, your Honor, is the archive 

13 documents. I t h ink Mr. Santulli discussed this with me this 

14 morning which is marked S-631A 1 which I have. 

15 Your Honor, I believe the State Police are supposed to 

16 be coming up this morning with the books. I was trying to get a 

17 definitive idea. I think there's a question between Mr. 

18 Santulli and myself as to our understanding of the books and 

19 what's goin into the jury. I was asking for some direction on 

20 it. It was my request I was most concerned with 90-9 and page 

21 9. The original says 90-9. The copy says page 9. 

22 THE COURT: Right. 

23 MR. KLEINER: I'm not sure what the Court ruled on 

24 that. Is that the extent of it? 

25 THE COURT: That those are the only two itema that 
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1 would go in. The State police is concerned about the integrity 

2 of the documents. At least we're not going to compare 

3 everything. 

4 

5 

MR. KLEINER: Now, the boards --

THE COURT: At the end of every night they will take 

6 it home with them. Meaning it will not stay here in the 

7 courtroom. 

8 MR. KLEINER: The boards are not going in as I 

5 

9 understand it. These were used with witnesses. I don't believe 

10 these are going in. 

11 

12 

13 

THE COURT: No. Unless the jury asks for it. 

MR. KLEINER: Okay. 

MR. KLEINER: I would assume the same would be true 

14 with the books as well because t hey were utilized in court. It 

15 depends if the jury asks for them. 

16 THE COURT: Which books are you referring to? If they 

17 ask for them they will get them. 

18 MR. KLEINER: Judge, I think what we substituted for 

19 the books "' s S-631A, which is the copies. 

20 THE COURT: Right. s-631A is going in as I recall. 

21 MR. KLEINER: The only thing from the books going in 

22 is those two pages, the copy that says page 9 and the original, 

23 90-9. 

24 Judge, the last issue for evidence purposes is S-826. 

25 I don't have a problem with the laundry list of evidence items, 
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1 your Honor. I think when you get to page three, if I recall, it 

2 starts with the report and Mr. Santulli, I think, will be up in 

3 a minute. He didn' t have a problem with having a photocopy made 

4 just of the laundry list of evidence items but the report would 

5 go out. 

6 

7 

8 

9 

10 

THE COURT: DNA analysis results? 

MR. KLEINER: Exactly. 

MS. PEIFFER: He's on his way up. 

MR. KLEINER: You can ask Mr. Santulli. 

THE COURT: Then we'll take care of that. Let's get 

11 the charge started. 

12 MR. KLEINER: I haven't had a chance to read over the 

13 verdict sheet. I just got my hands on it. 

14 THE COURT: It's the s ame as yesterday except 

15 eliminated on the predicate offenses on felony murder charge 

16 with sexual assault. 

17 

18 

19 Kleiner. 

20 

21 you Judge. 

MR. KLEINER: Just give me one second, Judge. 

MS. PEIFFER: S-826, Mr. Santulli agrees with Mr. 

'11 fix it. 

MR. KLEINER: Mr. Scaliti may have something to tell 

22 MR. SCALITI: The way this is copied, page two i• what 

23 page three is. Page three is what page two is. I don't know if 

24 your copy is the same. Obvi ously if you're going to give it to 

25 the jury those pages have been switched. 
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1 THE COURT: What's the typo? 

2 MS. PEIFFER: If you find the defendant "quilty" it 

3 should be "guilty . " It should be, instead of "provocation" 

4 "provocation." 

5 MR. SCALITI: Page two on my copy and Mr. Kleiner's 

6 copy page two is where page three is. They're mixed up. 

7 THE COURT: I didn't pick it up. "Quilty" was 

8 probably there yesterday and no one saw it. 

9 MS. PEIFFER: At that point we didn't say anything but 

10 we did catch it. I'm sorry. 

11 MR. SCALITI: Does your Honor have the ones dealing 

12 with Madeline Mitchell? 

13 

14 

THE COURT: Yes. They're down there. 

MR. KLEINER: I'm just looking at count eight. Maybe 

15 Mr. Scaliti -- on this issue on count eight I see that you split 

16 in the verdict form attempt from the actual commission. My 

17 request would be to put them altogether. 

18 THE COURT: Normally attempt is different than the 

19 event itsel . You know what the jury found them guilty of or 

20 not guilty of. 

21 MR. KLEINER: The other issue just deals with specific 

22 requests from the defense regarding the felony murder counts, 

23 just to give the Court indication. Count three, the underlying 

24 predicate offense is sexual assault and the form itself does not 

25 indicate to the jury that he has to be found guilty of sexual 
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l assault in order to be guilty of the felony murder count because 

2 the jury has to come to a conclusion that the felony has 

3 occurred as a predicate to the homicide. 

4 And that same request from the defense deals with 

5 count five where burglary has to be proven beyond a reasonable 

6 doubt. 

7 So count three and count five and then I would say the 

8 same thing would be true to the counts of felony murder. That 

9 count four ls the sexual assault of Miss Mitchell. Sexual 

10 assault lnterlapping or overlapping with Miss Mitchell and then 

11 count six burglary. It is the defense's request that the form 

12 indicate some sort of language that the predicate offense they 

13 have to unanimously agree beyond a reasonable doubt or words to 

14 that effect in the verdict fo 

15 THE COURT: I've never charged that on felony murder. 

16 It's included in the charge that the person died as a result, in 

17 the commission of, flight from and so forth from the crime that 

18 forms the predicate of it. If they don't find any crime 

19 occurred ob" i ously they shouldn't find it. 

20 MR. KLEINER: The other issues I'd ask the Court at 

21 the appropriate time during the charge to recharge for the last 

22 time what the autopsy photographs are for. 

23 THE COURT: I will make that comment. 

24 MR. KLEINER: The defense also has a request, your 

25 Honor, about to remind the Court about the verdict form, of what 
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1 its purposes are. 

2 The only other thing, I would ask the Court to stress 

3 to the jury that i f t hey are going to handle the evidence for 

4 health reasons more than any reasons 

5 THE COURT: I'll tell them the latex gloves are going 

6 in. 

7 MR. KLEINER: Judge, the plastic bag -- I think Mr. 

8 Rodriguez is here. The plastic bag that was marked into 

9 evidence yesterday, I believe that's with the shirt -- I see a 

10 nod of the head in the a ffi rmative. 

11 THE COURT : The plastic bag is with the shirt. 

12 MR. RODRIGUEZ: Yes. Item S-131L. 

13 MR. KLEINER: Last issue, Judge . The jury asked 

14 during the trial for a magnify ng glass. We said we would 

15 provide that. I have one with me. The State has agreed to 

16 peruse mine. I think there's another one I have here as well. 

17 I don't mind if the Court provides one or the Sheriff's 

18 Department provides one. Just so the Court knows I have one if 

19 not two. 

20 MR. SANTULLI: I don't think you automatically give 

21 it. You wait unt i l they ask for it. 

22 MR. KLEINER: They did ask for it during the trial. 

23 The Court i ndicated they would have that in the jury room but 

24 they couldn't have it now. 

25 THE COURT: I'll let them know anything they want, 

9 
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1 charts - -

2 MR. KLEINER: If you're not going to let it go into 

3 the jury room immediately based upon that question they asked or 

4 that request they made during the trial, that they wanted a 

5 magnifying glass, I would ask that you remind them specifically 

6 as to that issue, your Honor, that you could note, Judge, I 

7 understand there was a request during the trial for a magnifying 

8 glass or magnifying glasses. Those are available. All they 

9 have to do is ask for them, if you don't want to give it to them 

10 immediately . 

11 MS. PEIFFER: Judge, that misspelling of "provocation" 

12 is on Madeline Mitchell's as well. 

13 THE COURT: At the very end I'l l take a break when I 

14 finish the substantive. At th t t ime we'll straighten out the 

15 jury verdict sheets and then I'll go over it with them before 

16 they go in the jury room. By that point I think they'll need a 

17 break. 

18 

19 

MR. SANTULLI: There was one more item, S-768. 

M . KLEINER: This is that letter from Michael Carlino 

20 drawing various conclusions. I would object to this item. 

21 There's no reason for this to go into the jury room. 

22 MR. SANTULLI: It should go in. There was a 

23 d i scussion about why the FBI only did certain items. This talks 

24 about the instructions initially as to --

25 THE COURT: It's a recap of Mr. Carlino•s vers i on of 
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1 events. I'm not saying they're not right. It's a chance of 

2 getting ahold of his version and testimony again before the 

3 jury. I think it' s a proper objection. Let's get the jury 

4 out. After I get f i nished charging the offenses we're going to 

5 take a break. Then I'll at that point, when we come back, 

6 distribute to them the jury question sheet. I'm not going to 

7 give it to them now because of the errors in it. 

8 MR. KLEINER: There are two daily activity logs from 

9 Aquilina and Morrissey. They have a copy of Morrissey's. Just 

10 so the Court is aware of it, Morrissey testified to the use of 

11 white out. I think you can see something is whited out. I'm 

12 wondering whether the Court should tell the jury if they want 

11 

13 the original item that they have to ask for it. That would be a 

14 specific one, your Honor. 

15 THE COURT: Remind me when I take a break. We'll go 

16 over those items. 

17 MS. PEIFFER: Judge, that plastic bag, I want it 

18 separated from the shirt because now we have the shirt and 

19 evidence t h t had had garbage in it in with the shirt. 

20 THE COURT: I have no problem with that. Do it right 

21 now. 

22 

23 

MS. PEIFFER: Thank you. 

I just don't want it in the bag with the shi r t. We 

24 could do it at the break. 

25 THE COURT: During break time. 
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1 (The following is heard in the presence of the jury.) 

2 THE COURT: Ladies and gentlemen of the jury, the 

3 evidence in this c ase has been presented and the a ttorneys have 

4 finished their summations. We now arrive at the time when you 

5 as jurors are to perform your final function in this case. 

6 At the outset, let me express my thanks and 

12 

7 appreciation to you for your attention to this case. I realize 

8 it's been an extremely long case. I'd like to thank you for the 

9 effort you put into it showing up everyday with difficulties 

10 that it imposes upon you. I would like to commend counsel for 

11 the professional manner in which they have presented their 

12 respective cases and their courtesy to the Court and jury during 

13 the course of t his trial. 

14 Now, before you reti~e t o deliberate and reach your 

15 verdict, it is my obligation to instruct you as to the 

16 principles of law applicable to this case. You should consider 

17 my instructions in their entirety and not pick out any 

18 particular instruction and overemphasize it. 

19 Nnw, you must accept the law and apply the law as I 

20 give it to you in this charge. Any ideas or thoughts you have 

21 as to what the law is or what the law should be or any 

22 statements made by the attorneys as to what the law may be, must 

23 be disregarded by you if they are in conflict with this charge. 

24 During the course of the trial I was required to make 

25 certain rulings on t he admissibility of evidence either in or 
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1 outside of your presence. These rulings involve questions of 

2 law. The comments of the attorneys on these matters were not 

3 evidence. In rul i ng , I have decided the questions of law and 

4 whatever the ruling may have been in any particular instance, 

5 you should understand it was not an expression or an opinion by 

6 me on the merits of the case. Neither should my other rulings 

7 on any other aspect of the trial be taken as favoring one side 

8 or the other. Each matter was decided on its own merits. 

9 When I use the term "evidence" I mean the testimony 

10 that you have seen and heard from those people who have 

11 testified in the witness box and the exhibits that are marked 

12 into evidence and go into the jury room with you as evidence. 

13 Any testimony that I may have had occasion to strike is not 

13 

14 evidence and shall not enter i nt your final delib·<:rations. Any 

15 testimony I told you to disregard, that also is not to be 

16 considered by you in your deliberations. Such must be 

17 disregarded by you. That means that even though you may 

18 remember the testimony you are not to use it in your discussions 

19 or deliber~tions. Further, if I have given you limiting 

20 instructions on how to use certain evidence, that evidence must 

21 be considered fo r that limited purpose only. You cannot use it 

22 for any other purpose. 

23 As jurors, it is your duty to weigh the evidence 

24 calmly and without passion, prejudice or sympathy. Any 

25 influence caused by these emotions has the potential to deprive 
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1 both the State and the defendant of what you promised them, a 

2 fair and impartial trial by fair and impartial jurors. Also 

3 speculation, conjecture and other forms of guessing should play 

4 no role in the performance of your duties. 

5 The defendant stands before you by reason of an 

6 indictment returned by the grand jury charging him with certain 

7 offenses and crimes we will go over with you later. 

8 The indictment is not evidence of the defendant's 

9 guilt on the charges. An indictment is a step in the procedure 

14 

10 to bring the matter before the Court and the jury for the jury's 

11 ultimate determination as to whether the defendant is guilty or 

12 not guilty on the charges states in that indictment. The 

13 defendant has p l eaded not guilty to all the charges in the 

14 indictment. 

15 The defendant on trial here, Mr. Pompey, is presumed 

16 to be innocent and unless each and every essential element of an 

17 offense charged is proved beyond a reasonable doubt, the 

18 defendant must be found not guilty of that charge. 

19 T e burden of pr oving each element of a charge beyond 

20 a reasonable doubt rests upon the State and that burden never 

21 shifts to the defendant. The defendant in a criminal case has 

22 no obligation or duty to prove his innocence or offer any proof 

23 r e lating t o his innocence. 

24 The prosecution must prove its case by more than a 

25 mere preponderance o f the evidence, yet not necessari l y to an 
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1 absolute certainty. 

2 The State has the burden of proving the defendant 

3 guilty beyond a reasonable doubt. Some of you may have served 

4 as jurors in civil cases, where you were told that it is 

5 necessary to prove only that a fact is more likely true than not 

6 true. In criminal cases, the State's proof must be more 

7 powerful than that. It must be beyond a reasonable doubt. 

8 A reasonable doubt is an honest and reasonable 

9 uncertainty in your minds about the guilt of the defendant after 

10 you have given full and impartial consideration to all of the 

11 evidence. A reasonable doubt may arise from the evidence itself 

12 or from a lack of evidence. It is a doubt that a reasonable 

13 person hearing t he same evidence would have. 

14 Proof beyond a reaso ble doubt, for example, is proof 

15 that leaves you firmly convinced of the defendant's guilt. In 

16 this world we know very few things with absolute certainty. In 

17 criminal cases the law does not require proof that overcomes 

18 every possible doubt. If, based on your consideration of the 

19 evidence, you are firmly convinced that the defendant is guilty 

20 of the crime charged, you must find him guilty. On the other 

21 hand, if you are not firmly convinced of the defendant's guilt, 

22 you must give the defendant the benefit of the doubt and find 

23 him not guilty. 

24 In my preliminary charge when we started the case, I 

25 explained to you that you are the judges of the facts a nd , as 
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1 judges of the facts, you are to determine the credibility of the 

2 witnesses as well as the weight to be attached to the testimony 

3 of each witness. You and you alone are the sole and exclusive 

4 judges of the evidence, of the credibility of the witnesses and 

5 the weight to be attached to the testimony of each witness. 

6 Regardless of what counsel said or I may have said or 

7 say during this charge in recalling the evidence in this case, 

8 it is your -- the jury recollection of the evidence that should 

9 guide you as judges of the facts. That is you should not rely 

10 upon determining a question of what the testimony is by what an 

11 attorney says it was or by what the Court says it was. It's 

12 solely by what you, the jury, individually and collectively, say 

13 i t was. 

14 Arguments, statements , remarks, openings and 

15 summations of the attorneys are not evidence and must not be 

16 treated as evidence. Although the attorneys may point out to 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you what they think is important in this case, you must rely 

solely upon your understanding and your recollection of the 

evidence th was admitted during the trial. Whether or not the 

defendant has been proven guilty beyond a reasonable doubt is 

for you to determine based on all the evidence presented during 

the trial. Any comments by counsel are not controlling. 

It is your sworn duty to arrive at a just conclusion 

after considering all of the evidence presented during the 

course of the trial. 
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1 The function of the cour t is separate and distinct 

2 from the function of the jury. It is my responsibility to 

3 determine all questions of law arising during the trial and to 

4 instruct you the jur y as to the law which applies to this case. 

5 You must accept the law as given to you by the Cour t and apply 

6 it to the facts as you find them to be. 
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7 I have sustained objections to some questions asked by 

8 counsel which may have contained statements of facts. The mere 

9 fact that an attorney asks a question and inserts facts or 

10 comments or opinions in that question in no way proves the 

11 existence of those facts. You will only consider such facts 

12 which in your judgment have been proven by the testimony of 

13 witnesses or from exhibits admitted into evidence by the Court 

14 and which will be with you in he jury room. 

15 The fact that I may have asked a question of a witness 

16 or witnesses in the case must not influence you in any way in 

17 your deliberations. The fact that I have asked such question or 

18 questions does not indicate that I hold any opinion one way or 

19 the other a to the testimony given by a witness. Any remarks 

20 made by myself to counsel or by counsel to me or between 

21 counsel, are not evidence and should not affect or play any part 

22 in your deliberations. 

23 There are eight offenses charged in the indictment. 

24 They are separate offenses by separate counts in the 

25 indictment. It is your duty and the defendant is entitled to 
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1 have his guilt or innocence separately considered on each count 

2 by the evidence which ls relevant and material to that 

3 particular charge based on the law as I will give it to you. 

4 Evidence may be either direct or circumstantial. 

5 Direct evidence means evidence that directly proves a fact, 

6 without an inference, and which, in itself, if true, 

7 conclusively establishes that fact. On the other hand, 

8 circumstantial evidence means evidence that proves a fact from 

9 which an inference of the existence of another fact may be 

10 drawn. 

11 An example we often use on that ls if you're out one 

12 wintery night, not this winter though, and it snows and you see 

13 it snowing. If you were to come to court and testify that on a 

14 certain date in January or February it snowed, and someone 

15 accepts that testimony, that conclusively establishes direct 

16 evidence that it snowed. 

18 

17 Now, circumstantial evidence would be if you go to bed 

18 eleven o'clock and all you see is brown dirt out there at eleven 

19 o'clock and you wake up seven o'clock in the morning and you 

20 have six inches of white stuff all over the place, we all, at 

21 least in northern New Jersey, make an inference that it snowed. 

22 While you were sleeping even though you didn't see it snow, the 

23 fact it was not there at one time, it was there eight hours 

24 later, that's circumstantial evidence that it snowed during the 

25 night. 
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1 Now, sometimes you don't get the same type of clear 

2 one. An example I often use the other way is if you go to bed 

3 at night everything is dry, you wake up i n the morning it's wet 

4 but not raining out, you infer it rains but then it's may not 
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5 always be true. You may be on vacation and there's a sprinkler 

6 system they have on. So sometimes the inferences that flow are 

7 not as strong as certain other ones. You have to determine that 

8 based upon the facts, whether or not an inference of the 

9 existence of one fact can be drawn by reason of the existence of 

10 another fact or group of facts. 

11 An inference is a deduction of fact that may logically 

12 and reasonably be drawn from another fact or group of facts 

13 established by the evidence. Whether or not inferences should 

14 be drawn is for you to decide s ng your own common sense, your 

15 knowledge and everyday experience of life. In regard to that 

16 you should ask yourself is it probable, logical and reasonable. 

17 It is not necessary that all the facts be proven by 

18 direct evidence. They may be proven by direct evidence, 

19 circumstant ~ al evidence or by a combination of direct and 

20 circumstantial evidence. All are acceptable as a means of 

21 proof. In many cases, circumstantial evidence may be more 

22 certain, satisfying and persuasive than direct evidence. 

23 However, all evidence, direct and circumstantial, 

24 should be Mcrutinized and evaluated carefully. A verdict of 

25 guilty may be based o n direct evidence alone, circumstantial 
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1 evidence alone, or a combination of direct and circumstantial 

2 evidence provided, of course, that the evidence convinces you of 

3 the defendant's guilt beyond a reasonable doubt. 

4 The reverse is also true, a defendant may be found not 

5 guilty by reason of direct evidence, circumstantial evidence, a 

6 combination of the two or a lack of evidence if it raises in 

7 your mind a reasonable doubt as to the defendant's guilt. 

8 In regard thereto we've admitted certain photographs 

9 into evidence. You're supposed to use evidence for the reasons 

10 for which they are submitted. We have certain autopsy 

11 photographs and certain crime scene pictures that have been 

12 admitted to prove the cause of death and what transpired and the 

13 events that took place. Do not let those pictures prejudice you 

14 in your deliberations against t he defendant. They were put into 

15 evidence to prove certain issues in the case. Use them for 

16 those purposes only. But not to have you excited or enraged 

17 against the defendant and not be able to give him a fair trial. 

18 One other item in regard to that. We have many 

19 pictures c a led bubble jets and cyclones. If a color of a 

20 photograph or what took place is in question, the testimony of 

21 the witnesses who were the experts is you must rely upon the 

22 photographs that were taken and not on the printouts from the 

23 cyclone and bubble jets as the best representation of any color 

24 would be on the photographs and not on those reproductions. 

25 As the judges of the facts, you are to determine the 
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1 credibility of the witnesses. And in determining whether a 

2 witness is worthy of belief and, therefore, credible, you may 

3 take into consideration: The appearance and demeanor of the 

4 witness on the stand; the manner in which he or she testified; 

21 

5 the witness's interest, if any, in the outcome of the trial; his 

6 or her means of obtaining knowledge of the facts that he or she 

7 is relating to you; the witness's power of discernment meaning 

8 their judgment and understanding of events that take place about 

9 them; the witnesses ability to reason, observe, recollect and 

10 relate to you what they have observed and recollect; the 

11 possible bias, if any, in favor of the side for whom the witness 

12 has testified; the extent to which, if at all, a witness is 

13 either corroborat ed or contradicted, supported or discredited by 

14 other evidence or other testimo ny ; whether the witness testified 

15 with an intent to deceive you; the reasonableness or 

16 unreasonableness of the testimony the witness has given; and any 

17 and all other matters in evidence which serve to support or 

18 discredit the testimony of that witness. 

19 Th ough this analysis as the judges of the facts, you 

20 weigh the testimony of each witness and you determine the weight 

21 to give it. Through that process you may accept all of the 

22 witness's testimony, a portion of it or none of it. 

23 We also have a principle in law called false in one, 

24 false in all which you may apply at your discretion. 

25 If you belie ve that any witness or party will f ully or 
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1 knowingly testified falsely to any material facts in the case 

2 with intent to deceive you, the jury, you may give such weight 

3 to his or her testimony as you may deem i t entitled. You may 

4 believe all of it o r you may, at your discretion, disregard all 

5 of it. Again that's something subject to your disc retion and 

6 the principle of law that you may apply or may not apply. 

7 Now, with regard to certain witnesses there's been 

8 certain cases where there's contentions made that he gave prior 

9 a statement of testimony. 

10 Now, evidence showing a witness's statement or 

11 testimony prior to trial showing that a witness had said 

22 

12 something which is inconsistent with the witness's testimony at 

13 trial may be considered by you for the purpose of judging that 

14 witness's credibility. It may als o be considered by that you as 

15 substantive evidence , that is as the proof of the truth of what 

16 is stated in the prior contradictory statement. 

17 In regard to this rule you must first find there was a 

18 prior contradictory statement. 

19 E"i dence may have been presented showing that at a 

20 prior time, a witness has said something or has failed to say 

21 something which is inconsistent with the wi tness's testimony at 

22 the trial. This evidence may be considered by you as 

23 s ubstantive evidence or proof of the truth of the prior 

24 contradictory statement or omitted statement. 

25 However, be fore deciding whether the prior omitted 
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1 statement reflects the truth, in all fairness, you may want to 

2 consider all of the circumstances under which the statement or 

3 the failure to disc ose occurred. You may consider the extent 

4 of the inconsistency or omission, and the importance or lack of 

5 importance of the inconsistency or omission on the overall 

6 testimony of the witness as bearing on his or her credibility. 

7 You may consider such factors as where and when the prior 

8 statement or omission occurred and the reasons, if any, 

9 therefor. 

10 The extent to which such inconsistencies or omissions 

11 reflect the truth is for you to determine. Consider their 

12 materiality and relationship to that person's entire testimony 

13 and all the evidence in the case. When, where and the 

23 

14 circumstances under which they wer e said or omitted, and whether 

15 the reasons that person gave you therefor appear to you to be 

16 believable and logical. In short, consider all that I have told 

17 you before about prior inconsistent statements or omissions. 

18 You will also consider other evidence and inferences 

19 from other .vidence, including statements of other witnesses or 

20 acts of the witnesses and others disclosing other motives that 

21 the witness may have had to testify as he or she did, that is 

22 reasons other than that which that person gave to us. 

23 I'll give you a hypothetical case. Assume at trial 

24 the witness testifies the car was red. In cross-examination of 

25 that witness or at some other point in time in the tr! 1 it la 
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1 shown that at an earlier time the witness said that the car was 

2 blue. You may consider the prior contradictory statement that 

3 the car was blue a s a factor in deciding whether or not you 

24 

4 believe that statement made at trial that the car was red. You 

5 may also consider the earlier statement that the car was blue as 

6 proof of the fact and evidence that the car was in fact blue. 

7 But again you determine what to do with contradictory 

8 statements after you first determine that such was made. 

9 Now also in regard to this case we have certain 

10 contentions the defendant made certain statements to various 

11 people who have testified in this case . Uncorroborated, 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

out-of-court statements allegedly made by a defendant cannot 

alone provide t he evidential basis necessary to sustain a 

criminal conviction. To obtain a conviction, the State must 

introduce independent proof of facts and circumstances which 

strengthen or bolster the alleged statement, and tend to 

generate a belief in their trustworthiness. 

It is your function to determine whether or not such 

statement statements were actually made by the defendant, and 

if made, whether any such statements or any portion of them are 

credible. 

In considering whether or not the statement was 

actually made by the defendant, and if made, whether it is 

credible, you should receive, weigh and consider such evidence 

with caution in view of the generally recognized risk o f 
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1 misunderstanding, inaccuracy and error in communication 

2 by the hearer. The specific words used and the ability to 

3 remember them are important to the correct understanding of any 

4 verbal communication because the presence or absence or change 

5 of a single word may substantially alter the true meaning of 

6 even the shortest sentence. 

7 Now, in this case you had the various statements to 

8 consider. You have two oral statements made at the Hackensack 

9 Police Department. One was stenographically recorded but it's 

10 still an oral statement. Plus you have the other statements 

11 testified to by Lieutenant Carlino and Detective Mordaga. 

25 

12 In this case the State seeks to establish the elements 

13 of various offenses as charged against the defendant through 

14 these statements. 

15 In deciding credibility of this statement, you must 

16 determine with respect to the essential elements of the offenses 

17 charged, whether the State has introduced independent proof of 

18 facts and circumstances that strengthen or bolster the 

19 confession nd tend to generate a belief in its 

20 trustworthiness. 

21 You must therefore receive, weigh and consider such 

22 evidence with caution. 

23 In considering whether or not the statements are 

24 credible, you should take into consideration the circumstances 

25 and facts as to how t he statements were made, as well as all 
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1 other evidence in this case relating to these issues. 

2 If, after consideration of all these factors, you 

3 determine that the s tatements were not actually made, or that 

4 the statements are not credible, then you must disregard the 

5 statements completely. 

6 If you find that the statements were made and that 

7 part or all of the statements are credible, you may give those 

8 statements what weight you think appropriate to that portion of 

9 the statements that you find to be truthful and credible. 

10 Now, there ' s been some testimony in this case from 
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11 which you may infer the defendant fled from Detective Mordaga on 

12 September 7, 1989 in order to avoid questioning and potential 

13 arrest . The def endant denies any flight took place. 

14 Whether the defendant a t tempted to flee from Detective 

15 Mordaga is a question of fact for your determination. Mere 

16 departure does not constitute flight. If you find that the 

17 defendant, fearing an accusation or arrest would be made against 

18 him on the charges involved in this indictment, took refuge in 

19 flight for t he purpose of evading the accusation or arrest on 

20 the charge or charges, then you may consider such flight in 

21 connection with a l l the other evidence in t his case, as an 

22 evidence or proof of consciousness of guilt. Flight may only be 

23 c onsidered as consciousness of guilt if you the jury should 

24 determine that the defendant's purpose in leaving was to evade 

25 accusation or arrest for a charge or charges in this 
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1 indictment. 

2 Also in this case we've had certain expert testimony. 

3 A ~eneral rule of e vidence is that witnesses can testify only as 

4 to facts known by them . This rule ordinarily does not permit 

5 the opinion of a witness to be received as evidence. However, 

6 an exception to this rule exists in the case of an expert 

7 witness who may give his or her opinion as to any matter in 

8 which he or she is versed which is material to the case. 

9 In legal terminology an expert witness is a witness 

10 who has some special knowledge, education, experience, skill or 

11 training that is not possessed by the ordinary juror, and who 

12 thus may be able to provide assistance to the jury in its 

13 fact-finding duti es. 

14 In this case, we've h d t estimony from various 

15 experts. There may be other ones I've missed. There's Miss 

16 Kera Deegan, Dr. Thomas Lynch, Dr. Reng-lang Lin, Mr. Herbert 

17 Heaney, Jacki Bos-Mancilla, Dr. Hal Deadman, Dr. Mark s. 

18 Tailor, Dr. Frederick Zugibe, Mr. Phil Morgan, Brian Wraxall, 

19 Dr. David Bl g . All these experts were qualified by the Court 

20 to testify in their fields of respective expertise. 

21 You as jurors are not bound by such expert's opinion 

22 but you should consider each opinion and give that opinion the 

23 weight to which you deem it entitled, whether that be great or 

24 slight, or you may reject it entirely. 

25 In examining each opinion, you may consider the reason 
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1 given for it, if any, you may also consider the qualifications 

2 and credibility of that expert. 

3 It is always within the special function and province 

4 of the jury to dec i de whether the facts on which the answer of 

5 an expert is based actually exist, and the value o r weight of 

6 the opinion of the expert is dependent upon and no greater than 

7 the facts upon which it is predicated. 

8 In examining an expert witness, counsel may propound 

9 to him or her the type of question in the law known as a 

10 hypothetical question. By such a question the witness is asked 

11 to assume to be true a hypothetical state of facts and to give 

12 an opinion based upon that assumption. 

13 In pe rmitting such a question, the Court does not 

14 rule, and does not necessarily f i nd that all the assumed facts 

15 have been proven. The Court only determines that those assumed 

16 facts are within the possible range of the evidence. It is for 

17 you, the jury, to find from all the evidence whether or not the 

18 facts assumed in a hypothetical question have been proven, and 

19 if you shoH d find that a ny assumption in such a question has 

20 not been proved, you are to determine the effect of the 

21 failure of proof on the value and weight o f the expert opinion 

22 based en the assumption. 

23 I n resolving any conflict that may exist in the 

24 testimony of exper t witnesses, you must weigh one expert's 

25 opi nion against that of the other, and you must consider the 
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1 reasons given by one as compared with those of the other, and 

2 you should consider the relative credibility and knowledge of 

3 the experts who have testified. First you must determine there 

4 is a conflict in the testimony of the expert witnesses. 
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5 Thereupon, you should find in favor of that expert testimony, if 

6 there is a contradictory expert opinion, which in your opinion 

7 is entitled to the greater weight. 

8 Nevertheless, you must always keep in mind that the 

9 State has the burden of proving the crime and each of its 

10 elements beyond a reasonable doubt. If you should find that a 

11 State's expert is more credible than a defense expert, you must 

12 still consider whether the conflict in expert testimony may have 

13 created reasonable doubt concerning the crime or one of its 

14 elements. 

15 You are instructed the amount of the expert witness's 

16 fee is a matter which you may consider as possibly affecting his 

17 or her credibility, interest, bias or partisanship of that 

18 witness. However, since all expert witnesses expect to be paid 

19 and are ent tled to be paid, you are instructed there is nothing 

20 improper in an expert witness being paid a reasonable fee for 

21 his or her work and for his or her time in attending Court. 

22 At this time we're going to go into the indictment 

23 charges. As I've told you it's an eight count indictment 

24 returned against Mr. Pompey. The first count alleges that on 

25 September 5, 1989, in the City of Hackensack, he did purposely 
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1 or knowingly cause the death or serious bodily injury resulting 

2 in the death of Audrey Robinson. 
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3 The second count deals with the same date and the same 

4 location, alleges that the defendant did purposely or knowingly 

5 cause the death or serious bodily injury resulting in the death 

6 of Madeline Mitchell. 

7 The third count alleges on the same date and location, 

8 the defendant did engage in the commission of, or attempt to 

9 commit, or in flight after committing or attempting to commit 

10 the crime of sexual assault, during which he caused the death of 

11 Audrey Robinson. 

12 The fourth count alleges on the same date and location 

13 the defendant did engage in the commission of, or attempt to 

14 commit, or in flight after commi t ng or attempting to commit 

15 the crime of sexual assault, during which he caused the death of 

16 Madeline Mitchell. 

17 The fifth count alleges that on the same date, in the 

18 same location, the defendant did engage in the commission of, or 

19 attempt to c mmit or flight after committing or attempting to 

20 commit the crime of burglary during which he caused the death of 

21 Audrey Robinson. 

22 The sixth count alleges on the same date and location, 

23 t he defendant did engage in the commission of, or attempt to 

24 commit, or in flight after committing or attempting to commit 

25 the crime of burglary , during which he caused the death of 
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1 Madeline Mitchell. 

2 The seventh count alleges that on the same date and 

3 location the defenda nt did commit an act of sexual penetration 

4 upon Audrey Robinson during the commission or attempted 

5 commission of the crime of homicide and/or burglary. 
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6 The eighth count alleges that on September 7, 1989, in 

7 the City of Hackenaack, the defendant did commit an assault upon 

8 a law enforcement officer, Detective Mordaga, acting in the 

9 performance of his duties and exhibiting evidence of his 

10 authority . 

11 Now, in regard thereto I advise you I'm going to 

12 charge you as to certain counts are identical, counts one and 

13 two are identica l except for the names of the victims. 

14 Therefore I'm going to charge y ou on these counts one and two at 

15 the same time rather than repeat it over again although it 

16 relates to both of them. But of course you should consider each 

17 one separately because the facts dealing with the matter are 

18 different and separate. 

19 e n you go back into the jury room you will have with 

20 you a verdict sheet. The verdict sheet ls not part of the 

21 charge. It's really a road map to guide you through your 

22 deliberations. If there's any issue about what you're dealing 

23 wi th you should go back to what this charge is because that sets 

24 forth the law. 

25 The first question you'll have as to Audrey Robinson 
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1 and Madeline Mitchell will be, number one, "On the charge of 

2 murder of Audrey Robinson our verdict is," and then as to 

3 Madeline Mitchell, "On the charge of murder of Madeline Mitchell 

4 our verdict is: A. Not guilty of murder. B. Guilty of 

5 passion provocation manslaughter. c. Guilty of murder." 

6 Now the charge I'm giving to you now relates to that 

7 question. 

8 The defendant is charged by indictment with the 

9 murders of Audrey Robinson and Madeline Mitchell. Counts one 

10 and two of the indictment allege that Josh Pompey, on or about 

11 September 5, 1989, in the City of Hackensack, in the County of 

12 Bergen aforesaid, and within the jurisdiction of this Court, did 

13 by his own conduct, purposely or knowingly cause the death or 

14 serious bodily injury resulting i n the death of Audrey Robinson 

15 and Madeline Mitchell contrary to the laws of this state. 

16 A person is guilty of murder if he, one, purposely 

17 causes death or serious bodily injury resulting in death; or, 

18 two, knowingly causes death or serious bodily injury resulting 

19 in death. 

20 In order for you to find the defendant guilty of 

21 murder of Audrey Robinson or Madeline Mitchell, the State is 

22 required to prove each of the following elements beyond a 

23 reasonable doubt: One, that the defendant caused the death of 

24 Audrey Robinson, and you deal with her question, or Madeline 

25 Mitchell, and you dea l with her question, or caused ser ious 
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1 bodily injury resulting in the death of said person and, two, 

2 that the defendant did so purposely or knowingly. Three, that 

3 the defendant did not act in the heat of passion r e sulting from 

4 a reasonable provoc ation. 
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5 To find the defendant guilty of murder all jurors must 

6 unanimously agree that the defendant purposely or knowingly 

7 caused either death or serious injury resulting in death, but 

8 all jurors do not have to agree unanimously as to which, that is 

9 whether it was purposely or knowingly, as long as you all 

10 believe that it was one or the other. 

11 One of the elements that the State must prove beyond a 

12 reasonable doubt is that the defendant acted purposely or 

13 knowingly. According to the law, a person acts purposely with 

14 respect to the nature of his c o nduct or a result thereof if it 

15 is his conscious object to engage in conduct of that nature or 

16 to cause such a result. A person acts purposely with respect to 

17 attendant circumstances if he is aware of the existence of such 

18 circumstances or he believes or hopes that they exist. A person 

19 who causes nother's death does so purposely when it is that 

20 person's conscious object to cause death or serious bodily 

21 injury resulting in death. 

22 A person acts knowingly with respect to the nature of 

23 h i s conduct or the attendant circumstances if a person is aware 

24 that his conduct is of that nature, or that such circumstances 

25 exist or a person is aware of a high probability of their 
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1 existence. A person acts knowingly with respect to a result of 

2 his conduct if a person is aware that it is practically certain 

3 that his conduct will cause such a result. One is said to act 

4 knowingl y if one acts with knowledge, if one acts consciously, 

5 if one comprehends his acts. 

6 A person who causes another's death does so knowingly 
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7 when the person is aware that it is practically certain that his 

8 conduct will cause death or serious bodily injury resulting in 

9 death. 

10 The nature of the purpose or knowledge with which the 

11 defendant acted towards Audrey Robinson or Madeline Mitchell is 

12 a question of fact for you the jury to decide. Purpose and 

13 knowledge are c onditions of the mind which cannot be seen and 

14 can only be determined by infe rences from conduct, words or 

15 acts. 

16 It is not necessary for the State to produce a witness 

17 or witnesses who could testify that the defendant stated, for 

18 example, that his purpose was to cause death or serious bodily 

19 injury res n ting in death , or that he knew that his conduct 

20 would cause death or serious bodily injury resulting in death. 

21 It is within your power to find that proof of purpose 

22 or knowledge has been furnished beyond a reasonable doubt by 

23 i nferences which may arise from the nature of the acts and the 

24 surrounding circumstances. Such things as the place where the 

25 acts occurred, the weapon used, the location, number and nature 
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1 of wounds inflicted, and all that was done or said by the 

2 defendant preceding, connected with, and immediately after the 

3 events leading to the deaths of Audrey Robinson or Madeline 

4 Mitchell are among the circumstances to be considered. 
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5 Although the State must prove that the defendant acted 

6 either purposely or knowingly, the State is not required to 

7 prove a motive. If the State has proved the essential elements 

8 of the offense beyond a reasonable doubt, the defendant must bP. 

9 found guilty of that offense, regardless of the defendant's 

10 motive or lack of a motive. If the State, however, has proved a 

11 motive, you may consider that insofar as it gives meaning to the 

12 other circumstances. On the other hand, you may consider the 

13 absence of motive in weighing whether or not the defendant is 

14 guilty of the crime charged. 

15 A homicide or a killing with a deadly weapon, such as 

16 a knife in itself would permit you to draw an inference that the 

17 defendant's purpose was to take life or cause serious bodily 

18 injury resulting in death. A deadly weapon is any firearm or 

19 other weapo , device, instrument, material or substance which, 

20 in the manner it is used or is intended to be used, is known to 

21 be capable of producing death or serious bodily injury. 

22 In your deliberations you may consider the weapon used 

23 and the manner and circumstances of the killing, and if you are 

24 satisfied beyond a reasonable doubt that the defendant stabbed 

25 and killed Audrey Robinson and/or Madeline Mitchell with a 
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1 knife, you may draw an inference from the weapon used, that is a 

2 knife, and from the manner and circumstances of the killing, as 

3 to the defendant's purpose or knowledge. 

4 Another element that the State must prove beyond a 

5 reasonable doubt is that the defendant caused the death of 

6 either Audrey Robinson or Madeline Mitchell or serious bodily 

7 injury resulting in either of their deaths. 

8 "Serious bodily injury" means bodily injury which 

9 creates a substantial risk of death or which causes serious, 

10 permanent disfigurement, or protracted loss or impairment of the 

11 function of any bodily member or organ. 

12 Whether the killing is committed purposely or 

13 knowingly, caus i ng death or serious bodily injury resulting in 

14 death must be within the design or contemplation of the 

15 defendant. 

16 The third element that the State must prove beyond a 

17 reasonable doubt to find defendant guilty of murder is that the 

18 defendant did not act in the heat of passion resulting from a 

19 reasonable r ovocation. 

20 Passion/provocation manslaughter is a death caused 

21 purposely or knowingly that is committed in the heat of passion 

22 resulting from a reasonable provocation. 

23 Passion/provocation manslaughter has four factors 

24 which distinguish it from murder. In order for you to find the 

25 defendant guilty of murder, the State need only disprove one of 
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1 those four factors beyond a reasonable doubt. The four factors 

2 are: one, there was adequate provocation; two, the provocation 

3 actually impassioned the defendant; three, the defendant did not 

4 have a reasonable t ime to cool off between the provocation and 

5 the act which caused death; and, four, the defendant did not 

6 actually cool off before committing the act which caused death. 

7 First, you must determine whether there was 

8 provocation and then you must determine whether the provocation, 

9 if you find it to exist, was adequate. Whether the provocation 

10 is adequate essentially amounts to whether loss of self-control 

11 is a reasonable reaction to the circumstances present. The 

12 provocation must be sufficient to arouse the passions of an 

13 ordinary person beyond the power of his or her control. 

14 However, when the words and surrounding circumstances 

15 convey a significant threat, even one that does not put the 

16 defendant's life at current risk, they may provide adequate 

17 provocation. On the other hand, a threat with a gun or knife or 

18 a significant physical confrontation might be considered 

19 adequate p r vocation. 

20 Second, you must determine whether the defendant 

21 actually was impassioned, that is, whether he actually lost his 

22 self-control. 

23 Third, you must determine whether the defendant had a 

24 reasonable time to cool off. In other words, you must determine 

25 whether the time between the provoking events and the a ct which 



charge 38 

1 caused death was inadequate for the return of a reasonable 

2 person's self-control. 

3 Fourth, you must determine whether the defendant 

4 actually did not cool off before committing the act which caused 

5 death, that is, whether he was still impassioned. 

6 If you determine that the State has disproved beyond a 

7 reasonable doubt any one of those four items, the State would 

8 have met its burden, that is you must determine whether the 

9 State has disproved beyond a reasonable doubt that, one, there 

10 was adequate provocation or that the provocation, if you find 

11 one existed, actually impassioned the defendant, or that 

12 defendant did not have a reasonable time to cool off or the 

13 defendant did no t actually cool off. 

14 Also tied up with t h t in regard to passion 

15 provocation you must also determine if the State has proven 

16 beyond a reasonable doubt that the defendant purposely or 

17 knowingly caused death or serious bodily injury resulting in 

18 death. If you do find the State has met its burden you must 

19 find the de e ndant guilty of murder. If you find that the State 

20 has not disproved at least one of those four elements, although 

21 you find that de f endant did purposely or knowingly cause death 

22 or serious bodily injury resulting in death, then you make a 

23 fi nding of passion provocation manslaughter. 

24 Those are the facts for you to determine. 

25 However, yo u must consider the fact there are two 
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1 victims in this case and the facts and circumstances of each are 

2 somewhat different as to passion provocation. You must consider 

3 what took place. I f you decide the State has not necessarily 

4 met its burden what took place with Audrey Robinson, what took 

5 place with Madeline Mitchell. They are certainly two different 

6 events, two different circumstances when you deal with passion 

7 provocation manslaughter. 

8 If you find the State has failed to prove beyond a 

9 reasonable doubt the defendant acted purposely or knowingly or 

10 that the defendant's conduct actually caused death or serious 

11 bodily injury resulting in death, you must acquit the defendant 

12 of murder and passion/provocation manslaughter. 

13 If you do find the State has met its burden that the 

14 defendant purposely and knowingly caused the defendant of Audrey 

15 Robinson and Madeline Mitchell and has also disproven one of the 

16 four elements of passion/provocation manslaughter you must find 

17 the defendant guilty. 

18 In regard thereto you make a determination on that. 

19 But we have a requirement in our law if someone is charged with 

20 a greater offense we must include the lesser included charges of 

21 that offense. Again you make your decision. I'm not inferring 

22 you should or should not find the defendant guilty or not guilty 

23 o f any of t hese charges. It's your function, not mine. 

24 But, if you find the defendant is not guilty of the 

25 murder charges you must then deal with the lesser included 
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1 offense of aggravated manslaughter . You would only consider 

2 this charge in the sheets that you wi ll have with you -- under 

3 count one on the sheet the way it's set up we' l l first deal with 

4 the question I read to you earlier. Then we have count two 

5 which you only answer if you have found defendant guilty of 

6 passion/provocation manslaughter or murder. Do not answer 

7 question two. You only go on to question two under count one if 

8 you found the answer to that not guilty of murder. You then 

9 move on to question two. 

10 Question two of count one reads, "On the charge of 

11 aggravated manslaughter of Audrey Robinson our verdict is:" for 

12 Audrey Robinson . The question sheet for Madeline Mitchell for 

13 her question s heet, "our verdict is: A, not guilty of 

14 aggravated manslaughter. B, gu l t y of aggravated 

15 manslaughter." 

16 So you may or may not reach that depending upon your 

17 deliberations. Don't take that I'm telling you the charge is 

18 that you should make any finding for or against Mr. Pompey or 

19 for or aga ' st the State in regard to its proof by reason of 

20 it. 

21 A person is guilty of aggravated manslaughter if he 

22 recklessly causes the death of another person under 

23 c ircumstances manifesting extreme indifference to human life. 

24 In order for you to find the defendant guilty of 

25 aggravated manslaughter of either Audrey Robinson or Madeline 
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1 Mitchell, the State is required to prove each of the following 

2 elements beyond a reasonable doubt: One, that the defendant 

3 caused the death o f Audrey Robinson or Madeline Mitchell, and, 

4 two, that the defendant did so recklessly, and, three, that the 

5 defendant did so under circumstances manifesting extreme 

6 indifference to human life. 

7 One element that the State must prove beyond a 

8 reasonable doubt is that the defendant acted recklessly. A 

9 person who causes another's death does so recklessly when he is 

10 aware of and consciously disregards a substantial and 
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11 unjustifiable risk that death will result from his conduct. The 

12 risk must be of such a nature and degree that, considering the 

13 nature and purpose of defendant's conduct and the circumstances 

14 known to defendant, his disre~ rd of that risk is a gross 

15 deviation from the standard of conduct that a reasonable person 

16 would follow in the same situation. 

17 In other words, you must find that the defendant was 

18 aware of and consciously disregarded the risk of causing death. 

19 If you fin t hat the defendant was aware of and disregarded the 

20 risk of causing death, you must determine whether the risk that 

21 he disregarded was substantial and unjustifiable. In doing so, 

22 you must consider the nature and purpose of defendant's conduct, 

23 and the circumstances known to the defendant, and you must 

24 determine whether, in light of those factors, defendant's 

25 disregard of that ri s k was a gross deviation from the c onduct a 
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1 reasonable person would have observed in defendant's situation. 

2 Another element that the State must proof beyond a 

3 reasonable doubt is that the defendant acted under circumstances 

4 manifesting extreme indifference to human life. The phrase 

5 "under circumstances manifesting extreme indifference to human 

6 life" does not focus on defendant's state of mind, but rather on 

7 the circumstances under which you find he &ct ed , 

8 If, in light of all the evidence, you find that 

9 defendant's conduct resulted in the probability as opposed to a 

10 mere possibility of death, then you may find that he acted under 

11 circumstances manifesting extreme indifference to human life. 

12 The final element that the State must prove beyond a 

13 reasonable doubt is that the defendant caused the death of 

14 Audrey Robinson or Madeline Mi t c hell. You must find that Audrey 

15 Robinson or Madeline Mitchell would not have died but for 

16 defendant's conduct. 

17 If after consideration of all the evidence you are 

18 convinced beyond a reasonable doubt that the defendant 

19 recklessly _a used the death of Audrey Robinson or Madeline 

20 Mitchell under circumstances manifesting extreme indifference to 

21 human life, then you should find the defendant guilty of 

22 aggravated manslaughter. 

23 I f, however , after consideration of al l the evidence , 

24 you are not convinced beyond a reasonable doubt that the 

25 defendant caused the death of Audrey Robi nson or Madel i ne 
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1 Mitchell under circumstances manifesting extreme indifference to 

2 human life, you must find the defendant not guilty of aggravated 

3 manslaughter. 

4 Again you'll return your verdict on that, either one, 

5 A, not guilty of aggravated manslaughter or B, guilty of 

6 aggravated manslaughter. 

7 Now, counts three and four again are identical in 

8 wording as to Audrey Robinson and Madeline Mitchell. In regard 

9 thereto that charges that on September 5, 1989 during the 

10 commission of an act of sexual assault the defendant did cause 

11 the death or cause serious bodily injury resulting in the death 

12 of Audrey Robinson when it relates to her and Madeline Mitchell 

13 when i t relates to her. 

14 The question on that is identical except for the 

15 names. count three deals with Audrey Robinson. Count four with 

16 Madeline Mitchell. 

17 It reads, "On the charge of felony murder, during the 

18 commission of or attempt to commit the crime of sexual assault 

19 against Aud ey Robinson, our verdict is: A, not guilty of 

20 felony murder; B, guilty of felony murder. Again it would be 

21 your determination to answer that question . 

22 Now, the secti on of the statute that applies to these 

23 t wo counts of the indictment is that one section, "Criminal 

24 homicide constitutes murder when it is committed when the actor 

25 is engaged in the commission of or attempt to commit o r flight 
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1 after committing or attempting to commit sexual assault, and in 

2 the course of such crime or the immediate flight therefrom 

3 causes the death of a person other than one of the 

4 participants." 
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5 It generally does not matter that the act which caused 

6 death was committed recklessly, or unintentionally or 

7 accidentally. The perpetrator is as guilty of felony murder as 

8 he would be if he had purposely or knowingly committed the act 

9 which caused death. 

10 Felony death is quite different than the murder 

11 charge. If there's any death that results during the course of 

12 the commission, attempt to commit or flight after committing or 

13 an attempting t o commit a crime of sexual assault. 

14 In order for you to irrd the defendant guilty of 

15 felony murder, the State is required to prove beyond a 

16 reasonable doubt from all the evidence in the case, all the 

17 essential elements of the crime charged. Accordingly, before 

18 you can find the defendant guilty of felony murder, the State 

19 must prove be yond a reasonable doubt the following: one, that 

20 on or about September 5, 1989, the defendant was engaged in the 

21 commission of or attempt to commit or flight after committing or 

22 attempting to commit the crime of sexual assault upon Audrey 

23 Robinson. 

24 Two, that the death of Audrey Robinson or Madeline 

25 Mitchell was caused by the defendant. 
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1 Three, that the death o f Audrey Robinson or Madeline 

2 Mitchell was caused at some time within the course of the 

3 commission of that c rime, including its a ftermaths of flight and 

4 concealment efforts. 

5 At this point, I should explain to you t he elements of 

6 the crime of sexual assault as it relates to this case. That 

7 crime of sexual assault must also be proven by the State beyond 

8 a reasonable doubt. That is they must prove not only the death 

9 of the victim that deals with that count. They must also prove 

10 that it was done -- strike that. They must also prove that a 

11 sexual assault crime was committed. That must be proven beyond 

12 a reasonable doubt. 

13 Our s t atute defines sexual assault -- and you have a 

14 separate count I'll have to de l with later on count seven. 

15 An aggravat ed sexual assault is a sexual assault. A 

16 person is guilty of sexual assault if he attempts to commit or 

17 commits an act of sexual penetration with another person during 

18 the commission or attempted commission of a burglary or a 

19 homicide. 

20 In order for you to find the defendant guilty of 

21 sexual assault, t he State is required to prove, from all of the 

22 evidence in this case, beyond a reasonable doubt, each of the 

23 f o llowing e lements. 

24 One, that on or about September 5, 1989, in the County 

25 of Bergen, City of Ha ckensack, the defendant sexually enetrated 
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1 Audrey Robinson. According to the law, sexual penetration means 

2 vaginal intercourse either by the defendant or upon the 

3 defendant's instructions. The slightest penetration is 

4 sufficient. 

5 Two, the defendant acted knowingly. I would again 

6 remind you the definition I gave of the murder as to what 

7 "knowingly" is. 

8 Three, that the victim did not consent to engaging in 

9 vaginal intercourse. 

10 You must decide whether the defendant's alleged act of 

11 penetration was undertaken -- if you assume that you find such. 

12 If you do not find such you wouldn't deal with this. But if you 

13 do find such you must determine whether the defendants alleged 

14 act of penetration was undertaken in circumstances that led the 

15 defendant reasonably to believe that the victim had freely given 

16 affirmative permission to the specific act of sexual 

17 penetration. 

18 Simply put, affirmatively given permission means the 

19 victim did r said something that would lead a reasonable person 

20 to believe she was agreeing to engage in the act of sexual 

21 penetration, and freely-given permission means the victim agreed 

22 of her own free will to engage in the act of sexual 

23 penetration . 

24 Freely and affirmatively given permission can be 

25 indicated either thr ough words or through actions that , when 
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1 viewed in the light of all the surrounding circumstances would 

2 demonstrate to a reasonable person that affirmative and 

3 freely-given permission for the specific acts of sexual 

4 penetration had been given. 

5 Persons need not, of course, expressly announce their 

6 consent to engage in an act of sexual intercourse for there to 

7 be affirmative permission. Permission to engage in an act of 

8 sexual penetration can be and indeed of ten is indicated through 

9 physical actions rather than words. Permission is demonstrated 

10 when the evidence, in whatever form, is sufficient to 

11 demonstrate that a reasonable person would have believed that 

12 the alleged victim had affirmatively and freely given 

13 authorization t o the act. 

14 Proof that the act of s exual penetration occurred 

15 without the victim's permission can be based on evidence of 
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16 conduct or words in light of surrounding circumstances, and must 

17 demonstrate beyond a reasonable doubt that a reasonable person 

18 would not have believed that there was affirmatively and 

19 freely-giv permission. 

20 If there is evidence to suggest that the defendant 

21 reasonably believed that such permission had been given, the 

22 State must demonstrate either that the defendant did not 

23 actually believe that such permission had been freely given, or 

24 that such a belief was unreasonable under all of the 

25 circumstances of the case. 
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1 In determining the reasonableness of the defendant's 

2 belief that the victim had freely given affirmative permission, 

3 you are not to consider the victim's stat e of mind or the 

4 reasonableness of her actions. The State is not required to 

5 prove that the v i ctim resisted. 

6 Four, that the sexual assault or attempted sexual 

7 assault took place during the commission of a burglary or 

8 homicide. 

9 In order for sexual penetration to rise to the level 

10 of a sexua l assault there must also have been in this case a 

11 burglary or a homicide which has been proven to your 

12 satisfaction beyond a reasonable doubt. I will shortly charge 

13 you as to burgla r y. 

14 Now, homicide means ~ er, aggravated manslaughter 

15 and passion/provocati on manslaughter. 

16 In order to establish this fourth element of sexual 

17 assault, you must unanimously find beyond a reasonable doubt 

18 that the defendant committed one or more of the underlying 

19 offenses. ~ ither that he committed a homicide or that he 

20 committed a burglary. You must unanimously agree as to which 
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21 one or both if you agree upon both but you must all agree on one 

22 or both of those two underlying offenses that make the sexual 

23 a s sault sub ject to the felony murder statute. 

24 The indictment charges that the defendant committed an 

25 aggravated sexual ass ault against Audrey Robinson. I f you find 



charge 

1 that the State has failed to prove beyond a reasonable doubt 

2 that the crime of aggravated sexual assault was committed, then 

3 you should consider whether an attempt to commit the crime has 

4 been established. 

5 Let me define "attempt" for you. 
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6 The law provides that a person is guilty of an attempt 

7 to commit a crime if the person purposely does anything which, 

8 under the c i rcumstances as a reasonable person would believe 

9 them to be, is an act constituting a substantial step in the 

10 course of conduct planned to culminate in his commission of the 

11 crime. 

12 Thus, in order to find the defendant guilty of a 

13 criminal attempt , the State must prove two elements beyond a 

14 reasonable doubt. First, tha he defendant had the purpose of 

15 committing the crime of aggravated sexual assault. I have 

16 defined "purposely" before to you. That would apply there. 

17 The second element is whether the defendant purposely 

18 did or omitted to do anything, which, under the circumstances as 

19 a reasonab person would believe them to be, is an act or 

20 omission that is a substantial step in the course of conduct 

21 planned to culminate in his commission of the crime. 

22 However, the step taken must str ongly show the 

23 defendant' s criminal purpose. That is, the step taken must be 

24 substantial and not just a very remote preparatory act, and must 

25 show that the accuse d had a firmness of c riminal purpos e. 



charge 

1 If you find that the State has proven each of these 

2 elements beyond a reasonable doubt, then you must find the 

3 defendant is guilty -Of an attempt to commit aggravated sexual 

4 assault. However, if you find that the State has failed to 

5 prove any one of these elements beyond a reasonable doubt, then 

6 you must find the defendant not guilty of attempt to commit 

7 aggravated sexual assault. 

8 What I just charged you on is the first aspect of 

9 felony murder, aggravated sexual assault charge. 

10 You are instructed that if the State has failed to 

11 prove beyond a reasonable doubt that the defendant sexually 
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12 assaulted or attempted to sexually assault Audrey Robinson, then 

13 the defendant s hould be found not guilty of both counts of 

14 felony murder/aggravated sexual a ssault. 

15 The second and third elements of felony murder require 

16 the State to establish that the victim's death was caused by the 

17 defendant and was caused during the commission of or flight 

18 after committing or attempting to commit the crime of sexual 

19 assault. 

20 In order to meet its burden of proof at to the second 

21 and third elements, the State must prove beyond a reasonable 

22 doubt the following: One, that but for the defendant's conduct 

23 in the commission of, or attempt to commit, or flight after 

24 committing or attempting to commit sexual assault the victim 

25 would not have died. In other words, that the victim's death 
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1 would not have occurred without t he commission of or attempt to 

2 commit the sexual assault or its flight therefrom. 

3 Two, that the victim's death was a probable 
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4 consequence of the commission of, or attempt to commit or flight 

5 after committing or attempting to commit the crime of sexual 

6 assault. 

7 In order for either of the deaths to be a "probable 

8 consequence" of the sexual assault or attempt to commit the 

9 sexual assault, the deaths must not have been too remote, or too 

10 accidental in its occurrence, or too dependent on another's 

11 volitional acts to have a just bearing on the defendant's 

12 liability or the gravity of his offense . 

13 In other words, you must decide if the State has 

14 proven beyond a reasonable do bt hat, under the all the 

15 circumstances, either death did not occur in such an unexpected 

16 or unusual manner or that it would be unjust to find the 

17 defendant responsible for one or the other of the deaths. 

18 You are instructed that if the State has failed to 

19 prove beyor a reasonable doubt that the defendant caused the 

20 death of the victim, then the defendant should be found not 

21 guilty of that charged offense as they relate to that victim. 

22 Again you must deal with each victim separately when you 

23 determine your decision. 

24 In conclusion, if you find, after a consideration o f 

25 all the evidence, tha t the State has proven to your satisfaction 
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1 beyond a reasonable doubt each of those elements as I have just 

2 explained them, one, that the defendant was engaged in the 
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3 commission of or a ttempt to commit or flight after committing or 

4 attempting to commit the crime of sexual assault, that is, that 

5 the defendant committed an act of nonconsensual sexual 

6 penetration with Audrey Robinson; two, that the death of Audrey 

7 Robinson or Madeline Mitchell was caused by the defendant, and 

8 three, that a death was caused at some time within the course of 

9 the commission of that crime, including its aftermath of night 

10 and concealment efforts, then you should find defendant guilty 

11 of felony murder as outlined in counts two and three of the 

12 indictment. 

13 On the other hand, if you find that the State has 

14 failed to prove to your satisfa ct "on beyond a reasonable doubt 

15 any one or more of the elements you must find the defendant not 

16 guilty of felony murder. 

17 Defendant is charged in counts five and six of felony 

18 murder also. That in pertinent part reads as follows. That 

19 Josh Pompey . on or about September 5, 1989, in the City of 

20 Hackensack, did engage in the commission of or attempt to commit 

21 or flight after committing or attempting to commit the crime of 

22 burglary during which he caused the death of Audrey Robinson or 

23 Madeline Mitchell contrary to the provisions of New Jersey 

24 Statutes. I'm not going to give you the number. 

25 In regard t o that, counts five and six are identical 
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1 except one refers to Audrey Robinson. One refers to Madeline 

2 Mitchell. 

3 Count fi ve reads, "On the charge of felony murder of 

4 Audrey Robinson during the commission of the crime of burglary, 

5 our verdict is: A. Not guilty of felony murder; B. Guilty of 

6 felony murder." 

7 Now, the section of the statute applicable to this 

8 case defines felony murders. Criminal homicide constitutes 

9 murder when it is committed when the actor is engaged in the 

10 commission of or flight after committing a burglary and in the 

11 course of such crime or the immediate flight therefrom, causes 

12 the death of a person other than one of the participants. 

13 Genera lly, it does not matter that the act which 

14 caused death was committed rec~lessly, or unintentionally or 

15 accidentally. The perpetrator is as guilty of felony murder as 

16 he would be if he had purposely or knowingly committed the act 

17 which caused death. 

18 In order for you to find the defendant guilty of 
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19 felony mur _r , the State must prove beyond a reasonable doubt, 

20 from all the evidence in the case, all of the essential elements 

21 of the crime char ged. Accordingly, before you can find the 

22 defendant guilty of felony murder, the State must prove beyond a 

23 reasonable doubt, one, that on or about September 5, 1989, the 

24 defendant was engaged in the commission of or flight after 

25 committing the crime of burglary. 
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1 Two, that the death of Audrey Robinson or Madeline 

2 Mitchell was caused by the defendant. 

3 Three, t hat the death of Audrey Robinson or Madeline 

4 Mitchell, was caused at sometime within the course of the 

5 commission of that crime, including its aftermaths of flight and 

6 concealment efforts. 

7 At this point, I should explain to you the elements of 

8 the crime of burglary. When you go to the sexual assault charge 

9 you must either find sexual assault one of the elements that 

10 you can f i nd for sexual assault is sexual penetration --

11 burglary or sexual nonconsensual penetration and a murder or 

12 passion provocation murder. But then that's for you to decide . 

13 Burgla ry is defined by statute as follows. A person 

14 is guilty of burglary if, wit t he purpose to commit an offense 

15 therein he, one, enters a structure, or a separately secured or 

16 occupied portion thereof, unless the structure was at the time 

17 open to the public or the actor is licensed or privileged to 

18 enter; or, two, surreptitiously remains in a structure or a 

19 separately Re cured or occupied portion thereof knowing that ~e 

20 is not l i censed or privileged to do so. 

21 A person is guilty of burgl ary i f he enters a 

22 structure without permission and with the purpose to commit an 

23 o ffense therein, that is, an unlawful act of some kind within 

24 that place. 

25 Specifical l y, the State must prove beyond a r e a sonable 
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l doubt that the defendant, one, entered the home of Audrey 

2 Robinson and was not privilegeed to do so, or that he 

3 surreptitious remained there knowing that he was not privileged 

4 to do so. And, two , that when he entered the home or 

5 surreptitiously remained in the home he did so with the purpose 

6 to commit an offense therein. 

7 A house is a structure as defined by the law. 

8 And also again it has to be done purposely. 

9 You are instructed that if the State has failed to 
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10 prove beyond a reasonable doubt that the defendant committed a 

11 burglary, then the defendant should be found not guilty of these 

12 counts of felony murder relating to burglary, that is counts 

13 five and six. 

14 The second and third l ements of felony murder require 

15 the State to establish that a victim's death was caused by the 

16 defendant and was caused during the commission of or flight 

17 after committing the burglary. 

18 In order to meet its burden of proof as to the second 

19 and third l ements, the State must prove beyond a reasonable 

20 doubt that but for the defendant's conduct in the commission of 

21 or flight after committing the burglary a victim would not have 

22 died. In other words, that a victim's death would not have 

23 occurred wi thout the commission of the burglary. 

24 Two, that the victim's death was a probable 

25 consequence of the c ommission of, or flight after committing the 
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1 burglary. In order for the death of one or the other victim to 

2 be a "probable consequence" of the burglary the death of that 

3 victim must not hav been too remote or too accidental in its 

4 occurrence, or too dependent on another's volitional acts to 

5 have a just bearing on the defendant's liability or the gravity 

6 of his offense. 

7 In other words, you must decide if the State has 

8 proven beyond a reasonable doubt that, under all the 

9 circumstances, the death of Audrey Robinson and Madeline 

10 Mitchell did not occur in such an unexpected or unusual manner 

11 that it would be unjust to find the defendant responsible for 

12 one or both of those deaths. 

13 In conclusion, if you find, after a consideration of 
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14 all the evidence, that the Sta e has proven to your satisfaction 

15 beyond a reasonable doubt each of those elements, as I have 

16 explained them, then you would find the defendant guilty of 

17 felony murder as to counts five and six which relate to felony 

18 murder by reason of the burglary. 

19 C the other hand, if you find the State has failed to 

20 prove to your satisfaction beyond a reasonable doubt any one or 

21 more of these elements, then you must find the defendant not 

22 guilty of felony murder. 

23 Move on to count seven which charges the defendant 

24 with aggravated sexual assault on Audrey Robinson. The first 

25 part of the verdict sheet is, "On the charge of aggravated 
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1 sexual assault against Audrey Robi nson, our verdict is: A, Not 

2 guilty of aggravated sexual assault. 8, guilty of aggravated 

3 sexual assault. 

4 We will have to deal with lesser included charges on 

5 this one. We'll go through them after we get through the 

6 aggravated sexual assault charge. 

7 Count seven of the indictment alleges Josh Pompey on 

8 or about September 5, 1989, in the City of Hackensack, did 

9 commit an act of sexual penetration with Audrey Robinson during 

10 the commission or attempted commission of homicide or burglary, 

11 contrary to the provisions of our law. 

12 The statute in regard to aggravated sexual assault 

13 reads an actor i s guilty of aggravated sexual assault if he 

14 commits an act of sexual penet~a i on with another person during 

15 the commission, or attempted commission, whether alone or with 

16 one or more other persons of homicide or burglary. 

17 In order for you to find defendant guilty of this 

18 crime, the State is required to prove from all the evidence in 

19 this case b yond a reasonable doubt: One, that on or about 

20 September 5, 1989, the defendant engaged in sexual penetration 

21 with Audrey Robinson. 

22 According to the law "sexual penetration" means 

23 vaginal intercourse. The slightest penetration is sufficient. 

24 Two, that the defendant acted knowingly. Again it's 

25 the same definition I 've used prior. 
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1 Three, the victim did not consent to engaging in 

2 vaginal intercourse. I previously defined tied up with this 

3 same offense about c onsent whether or not consent was given or 

4 not. 
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5 Four, that the act of sexual penetration was committed 

6 during the commission of a homicide or burglary. That I again 

7 charged you with the homicide burglary earlier. They would 

8 apply here. 

9 In order to establish this fourth element of 

10 aggravated sexual assault, you must unanimously find beyond a 

11 reasonable doubt that the defendant committed one or more of the 

12 underlying offenses. That is, you must unanimously find the 

13 defendant commi t ted the aggravated sexual assault during the 

14 commission of either a burglary Gr a homicide or both, that is a 

15 burglary and a homicide. 

16 In summary, if the State has proven beyond a 

17 reasonable doubt each of the elements as I have explained them, 

18 then you should find the defendant guilty of the crime of 

19 aggravated 3e xual assault. On the other hand, if you find that 

20 the State has failed to prove beyond a reasonable doubt any one 

21 or all of those elements, then you must find the defendant not 

22 guilty of the crime of aggravated sexual assault. 

23 Again you make the findings in this case. I will 

24 charge you the lesser included charges. You may or may not 

25 reach them. I'm not inferring that you should. I'm n t 
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1 i nferring you should not be reaching this. If you find the 

2 defendant not guilty of the crime of aggravated sexual assault 

3 you must consider the lesser included offense of the charge of 

4 attempted aggravated sexual assault. 

5 In order to find the defendant guilty of attempted 

6 aggravated sexual assault, the State must prove beyond a 
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7 reasonable doubt that the defendant, one, attempted to engage in 

8 sexual conduct that would culminate in the sexual penetration of 

9 Audrey Robinson. Two, that he acted purposely as we have 

10 defined it throughout this charge. Three, that the victim did 

11 not consent to engaging in vaginal intercourse. And, four, that 

12 the attempted act was made during the commission or attempted 

13 commission of t he crimes of homicide and/or burglary which we 

14 have defined for you in this c harqe. 

15 In conclusion, if you find, after a consideration of 

16 all the evidence, that the State has proven to your satisfaction 

17 beyond a reasonable doubt each of these elements, as I have just 

18 explained them to you, then you will find the defendant guilty 

19 of attempt aggravated sexual assault. 

20 On the other hand, if you find that the State has 

21 failed to prove t o your satisfaction beyond a reasonable doubt 

22 any one or more of those elements, then you must find the 

23 d e fendant not guilty of attempted aggravated sexual assault. 

24 Moving on in this question with regard to -- you would 

25 answer that question , "On the charge of attempted aggravated 
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1 sexual assault against Audrey Robi nson, our verdict ls A. Not 

2 guilty of attempted aggravated sexual assault; or B. Guilty of 

3 attempted aggravated assault." 
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4 Again you make those findings not I. I have to charge 

5 you on the steps you may or may not reach depending upon the 

6 findings you make. That's solely your province, not mine. 

7 If you make a finding defendant not guilty of 

8 attempted aggravated assault, you must also consider the a 

9 lesser included offense of aggravated criminal sexual contact. 

10 An actor is guilty of aggravated criminal sexual 

11 contact if he commits an act of sexual contact with the victim 

12 and the act is committed during the commission or attempted 

13 commission of a burglary or a homicide. 

14 The difference betw~n ttempted and aggravated sexual 

15 assault and aggravated criminal sexual contact ls that for the 

16 latter no penetration is required, only a touching by one of 

17 either the actor's or the victim's private parts by either 

18 person for sexual arousal or gratification of the actor. 

19 I order for you to find the defendant guilty of 

20 aggravated criminal sexual contact, the State must prove beyond 

21 a reasonable doubt that the defendant commi tted a nonconsensual 

22 act of sexual contact wi th Audrey Robinson during the commission 

23 o f a burgla ry or homicide. Again you go back to the definitions 

24 of burglary or homicide. 

25 In conclus i on, if you find after a consideration of 
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1 all the evidence the State has proven to your satisfaction 

2 beyond a reasonable doubt each of these elements as I have just 

3 explained them, you will find the defendant guilty of aggravated 

4 criminal sexual contact. 

5 On the other hand, if you find the State has failed to 

6 prove to your satisfaction beyond a reasonable doubt any one or 

7 more of these elements then you must find the defendant not 

8 guilty of aggravated criminal sexual contact. 

9 Again you will answer that question based upon your 

10 findings of guilty or not guilty. 

11 Now, count eight deals with charges made as they 

12 relate to Detective Mordaga. 

13 In count eight of the indictment the defendant Josh 

14 Pompey has been charged with t he crime of aggravated assault in 

15 that he allegedly, on or about September 7, 1989, in Maywood, 

16 committed an assault upon a law enforcement officer acting in 

17 the performance of his duties and exhibiting evidence of his 

18 authority. 

19 J Js h Pompey is accused of violating a section of our 

20 statute which reads: A person is guilty of aggravated assault 

21 if he attempts to cause, or purposely, knowingly or recklessly 

22 causes bodily injury to a law enforcement officer acting in the 

23 performance of his duties while exhibiting evidence of his 

24 authority or in uniform. 

25 Under this statute defendant c a n be found gui l t y if he 
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1 either caused bodily injury to Detective Michael Mordaga of the 

2 Hackensack Police Department or attempted to cause bodily injury 

3 to Detective Mordaga while the detective was acting in the 

4 performance of his duties and exhibiting evidence of his 

5 authority or in uniform. 

6 The elements of that charge are, one, that the 

7 defendant caused bodily injury to a law enforcement officer 

8 acting in the performance of his duties while exhibiting 

9 evidence of his authority or in uniform; and two, the defendant 

10 acted purposely or knowingly or recklessly. 

11 The first element the State must prove beyond a 

12 reasonable doubt is that defendant caused bodily injury to a law 

13 enforcement off i cer acting in the performance of his duties 

14 while exhibiting evidence of h authority or in uniform. 

15 Bodily injury is defined as any physical pain, illness 

16 or any impairment of once physical condition. 

17 The second element the State mus t prove beyond a 

18 reasonable doubt is that the defendant acted purposely or 

19 knowingly r recklessly. They have been defined previously. 

20 In determining whether the defendant acted purposely 

21 or knowingly or r ecklessly you may consider the nature of the 

22 acts themselves and the severity of the resulting injury if 

23 any . 

24 If you find the State has proved each element beyond a 

25 reasonable doubt the n you must find the de f endant guilty . I f 
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1 you find the State has failed to prove any element beyond a 

2 reasonable doubt then you must find the defendant not guilty of 

3 the charges of aggr avated assault as hav i ng caused bodily injury 

4 to Detective Mordaga. 

5 However, as I previously instructed you the defendant 

6 can be found guilty if he either caused bodily injury to 

7 detective Mordaga, the second part is attempted to cause bodily 

8 injury to Detective Mordaga. Therefore, if you find beyond a 

9 reasonable doubt that the defendant attempted to cause bodily 

10 injury but did not do so, it does not matter whether such injury 

11 actually resulted. 

12 To find the defendant guilty of the offense of 

13 aggravated assault in that he attempted to cause bodily injury 

14 to Detective Mordaga the State mu t prove each of the following 

15 elements beyond a reasonable doubt. One, that the defendant 

16 attempted to cause bodily injury to a law enforcement officer 

17 acting in the performance of his duties while exhibiting 

18 evidence of his authority. Two, that the defendant acted 

19 purposely. I 've already defined for you what bodily injury is 

20 as well as purposely. 

21 The first element that the State must prove beyond a 

22 reasonable doubt is that the defendant attempted to cause bodily 

23 i n jury to a law enforcement officer acting in the performance of 

24 his duties while exhibiting evidence of his authority. 

25 If you find the State has proved beyond a reasonable 
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1 doubt the defendant purposely attempted to cause bodily injury 

2 to officer Mordaga then you must find the defendant guilty. 

3 If you f i nd state has failed to prove beyond a 

4 reasonable doubt defendant attempted to cause bodily injury to 

5 Detective Mordaga you must find the defendant not guilty. 

6 Therefore, to summarize, you must find the State must 

7 prove the defendant either caused bodily injury to Detective 

8 Mordaga purposely or knowingly or recklessly or purposely 

9 attempted to cause bodily injury to Detective Mordaga. 

10 If after a consideration of all the evidence you are 

11 convinced beyond a reasonable doubt that the defendant either 

12 purposely, knowingly or recklessly caused bodily injury to 

13 Detective Mordaga or purposefully attempted to cause bodily 

14 injury to Detective Mordaga wh le he was acting in the 

15 performance of his duties as a law enforcement officer then you 

16 should find defendant guilty of aggravated assault. 

17 If, however, after consideration of all the evidence 

18 you find the State has not proven beyond a reasonable doubt the 

19 defendant e.ther attempted to cause or caused bodily injury to 

20 Detective Mordaga while he was acting in the performance of his 

21 duties exhibiting evidence of his authority or in uniform then 

22 you must find the defendant not guilty of aggravated assault. 

23 If you find the defendant not guilty of aggravated 

24 assault, you should consider the lesser included offense of 

25 simple assault. The portion of the statute dealing with simple 
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1 assault reads in pertinent part a s follows: A person is guilty 

2 of assault if he attempts to cause or purposely, knowingly or 

3 recklessly causes bodily injury to another. 

4 In order f or you to find the defendant guilty of 

5 simple assault, the State must prove the essential elements of 

6 this offense beyond a reasonable doubt. The difference between 

7 the lesser included charge of simple assault and the charge of 

8 aggravated assault on a law enforcement officer is that for a 

9 simple assault charge the State need not show that Detective 

10 Mordaga was acting in the performance of his duties and 

11 exhibiting evidence of his authority as a police officer. That 

12 is the focal point, the difference between the charges. 

13 Under our law if you assault a police officer who is 

14 exhibiting evidence of his aut or ty in uniform it's an 

15 aggravated assault. If you do it to a person not known to be 

16 such or is not such it's simple assault. That's the difference 

17 between the lesser included offense here. 

18 The elements of simple assault are as follows. One, 

19 that the de e ndant attempted to cause or actually caused bodily 

20 injury to another. Two, that the defendant acted purposely or 

21 knowingly or recklessly. 

22 I remind you of my definitions of purposely, 

23 knowingly, recklessly and attempt. 

24 Therefore, to summarize, for the crime of simple 
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25 assault, the State must prove the defendant either caused bodily 
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1 injury to Detective Mordaga purposely or knowingly or 

2 recklessly, or purposely attempted to cause bodily injury to 

3 Detective Mordaga. 

4 If after a consideration of all the evidence you are 

5 convinced beyond a reasonable doubt defendant either purposely, 

6 knowingly or recklessly caused bodily injury to Detective 

7 Mordaga or attempted to cause bodily injury to Detective Mordaga 

8 then you should find the defendant guilty of simple assault. 

9 If however, after a consideration of all the evidence 

10 you find that the State has not proven beyond a reasonable doubt 

11 that the defendant either attempted to cause or caused bodily 

12 injury to Detective Mordaga then you must find the defendant not 

13 guilty of simple assault. 

14 At this point I think I' ll give you a little break. 

15 My principle still applies. We'll let you take a little break. 

16 Then we'll finish up the charge shortly and deal with some 

17 objections of counsel if they have any. 

18 (Jury excused. The following is heard outside the 

19 presence o f t he jury.) 

20 THE COURT: Any objections? 

21 MS. PEIFFER: Yes. Do you want to take a break? 

22 THE COURT: I'll take care of the objections. 

23 MS. PEIFFER: Judge, probably the most critical 

24 exception from the State's point of view is your Honor's failure 

25 to charge, and it's in the model jury charge, on 
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1 passion/provocation manslaughter. It was in the disk. That, 

2 for example, words alone do not constitute adequate 

3 provocation. That 's in the disk and it's in the model jury 

4 charge. 

5 

6 it. 

7 

THE COURT: I know it's here too. I thought I read 

MS. PEIFF'ER: I didn't catch it. Ne! ther did Mr. 

8 Santulli. I checked with him as we went along. 

9 MS. PEIFFER: I have it after you list the four 

10 factors, adequate provocation; two, the provocation adequately 

11 impassioned the defendant; three, the defendant did not have a 

12 reasonable time to cool off between the provocation and the act 

13 which caused death; and four, the defendant did not actually 

14 cool off before committing the act which caused death. 

15 Then the next paragraph begins "First". 

16 

17 

18 it? 

19 

THE COURT: I just want to go through this. 

You're saying in the middle of that sentence I missed 

M . PEIFFER: Yes. You can check with the court 

20 reporter but I don't have that. 

21 THE COURT: I gave them that paragraph. 

22 MS. PEIFFER: You did. "First, you must determine 
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23 whether the provocation was adequate." But you did not read the 

24 sentence, "For example, words alone do not constitute adequate 

25 provocation." 
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1 MR. SANTULLI: If we could check. 

2 THE COURT: It's either on there or not. 

3 MR. SANTULLI: Judge, I don't have an independent 

4 recollection of whether you said it or not. 

5 THE COURT: I recall I know I charged the paragraph. 

6 Did I miss one sentence on that? 

7 MR. SANTULLI: Miss Peiffer wrote me a note. To be 

8 honest with you I hadn't recalled hearing those exact words. 

9 

10 

THE COURT: You're right. It's out. 

MS. PEIFFER: I would request under the model jury 

11 charge and State v. Mauricio, 117 N.J. at 412 quoting State v. 

12 King, 37 N.J. 285, 301 to 302, 1962, those are cases cited in 

13 the model jury c harge in support of that particular sentence. 

14 THE COURT: Mr. Klein r 

15 

16 

17 fault. 

MS. PEIFFER: I didn't finish. 

THE COURT: Oh, I'm sorry. I'm sorry. That was my 

18 MS. PEIFFER: Judge, the other ones are minor. And 

19 they're jus _ differences from the disk. 

20 THE COURT: Sometimes wording I'm more comfortable 

21 with than Judge Parsons' wording. 

22 MS. PEIFFER: It's just you left off attempt at one 

23 point. It is minor. When we're talking about counts three and 

24 four of the indictment, the felony murder --

25 THE COURT: Three and four, felony murder, section 

68 



colloquy 

1 twelve. I charged them with attempted on that. 

2 MS. PEIFFER: I know, Judge, but what happened was 

3 when you go to -- at least it's my page twenty, the last 

4 paragraph where it says, "The second and third elements of 

5 felony murder require the State to establish that the victim's 

6 death was caused by the defendant and was caused during the 

7 commission of or flight after committing or attempting to commit 

8 sexual assault. 

9 "In order, to meet its burden of proof as to t he 

10 second and third elements, the State must prove beyond a 

11 reasonable doubt the following." And then the first one is 

12 where I had a problem. It says, "l. That but for defendant's 

13 

14 

15 

16 

17 

18 

19 

20 

21 

conduct in the c ommission of, or attempt to commit, or flight 

after committing or attempting t o commit sexual assault the 

victim would not have died." Which you did charge. 

"In other words, that the victim's death would not 

have occurred without the commission of," and this is where you 

left out, "or attempt to commit the sexual assault." 

~HE COURT: I'm not going to do anything about that. 

MS. PEIFFER: It was just minor. 

THE COURT: The other one I will deal with. They 

22 should be told. I'm not going to try to correct that one. 

23 MR. KLEINER: How do you want to choose to rehighlight 

24 a particular sentence in a paragraph? 

25 THE COURT : As to the passion provocation I'll just 
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1 tell them mere words do not constitute adequate provocation on 

2 passion provocation. That's all I intend to tell them. 

3 MS. PEIFFER: And, Judge, the other one I'm asking if 

4 it's recharged again, aggravated sexual assault where you list, 

5 at least it's the third page into my charge of aggravated sexual 

6 assault, you say, the paragraph begins, "In order to find the 

7 defendant guilty of attempted aggravated sexual assault the 

8 State must prove beyond a reasonable doubt that the defendant," 

9 and you go on to list one, two, three, four and that's where I 

10 had the problem that the attempted act was made during the 

11 commission of, and you said the crime of homicide or burglary. 

12 It's also that the attempted act was made during the 

13 commission of or attempted commission of homicide or burglary. 

14 And I understand your Honor probably doesn't want to 

15 deal with it. If they ask to be recharged we would ask for it 

16 at that time. Thank you, Judge. 

17 THE COURT: Mr. Kleiner, any objections? 

18 MR. KLEINER: Judge, the only thing I would rely upon 

19 would be th ~ previous submissions that I made to the Court and 

20 argued on during the week. 

21 THE COURT: But there's no objections on the charge? 

22 MR. KLEINER: Other than the previous objections that 

23 were preserved? 

24 

25 

THE COURT: Right. 

MR. KLEINER: No, Judge. I think you did co er the 
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1 autopsy issue. I think you covered the verdict sheet, how 

2 they're to use it. 

3 The only issues I have left are the questions of how 

4 the Court would deal with a piece of evidence such as the 

5 magnifying glasses. 

6 THE COURT: Okay. I'm going to tell them about the 

7 charts and tell the~ the latex gloves will be placed in there. 

8 Whatever else you want you will try to provide. I'll tell them 

9 you have a magnifying glass. I have no problem with that. 

10 MR. KLEINER: Also, when you tell them about the 

11 boards, there's kind of two separate types of things. There's 

12 the boards and then there's these exhibits. You might just want 

13 to mention, your Honor, just that there are boards and the chart 

14 that was written on. 

15 THE COURT: The charts. Plasterboard? What are they? 

16 MR. KLEINER: Yeah. I guess so. 

17 MS. PEIFFER: They're poster boards. 

18 THE COURT: Poster boards. That's the term. I'll say 

19 the charts r e on poster border pads. 

20 The only one not going to them is the "assume" one. 

21 

22 

MR. SANTULLI: I think it's a classic . 

THE COURT: It was around a long time before you said 

23 it. Who did you attribute it to? The Odd couple. 

24 It was around before that. 

25 MR. SANTULLI: 90-9 
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1 THE COURT: Gentlemen, I think I'm going to give them 

2 another definition of purposely and knowingly. I think we've 

3 gone through it a lot. I'm going to give them passion 

4 provocation. I'm going to say, "Just to remind you, here ls 

5 what purposefully and knowingly means." 

6 

7 

8 

9 necessary. 

10 

Any objection? 

MS. PEIFFER: No. 

MR. KLEINER: I defer to you. If you think it's 

THE COURT: It was used so often throughout this 

11 charge. Then I'm going to go through the deliberations. I'm 

12 going to tell them about the charts. Unanimous verdicts. Jury 

13 questions and who the foreperson ls. Then swear you guys in. 

14 (Whereupon a short r e cess is taken.) 

15 (No jury present.) 

16 MR. KLEINER: Your Honor, I just have one request. 

17 Judge, I would ask you to at one point to remind this jury in 

18 your general instructions to readvlse them because of the close 

19 proximity of all parties i nvolved to readvlse them not to let 

20 anyone speak with them, not to speak with anyone else and to 

21 make sure they adv ise us if something like that happens in this 

22 case. It's incumbent upon them to do that . 

23 MS. PEIFFER: And also to read anything in the 

24 newspapers. 

25 MR. KLEINER: I agree with that . 
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1 MS. PEIFFER: Judge, I have one problem. I was 

2 looking over Mr. Kleiner's exhibits. I thought the videotapes 

3 were not going in unless the jury asks for them. 
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4 THE COURT: We're going to tell them videotapes are in 

5 evidence but they can't do anything -- I'm going to tell them if 

6 they want to see them they have to let us know. It will take us 

7 a number of hours. 

8 

9 them --

10 

Take them away. We'll tell them if they want to see 

MS. PEIFFER: we have to take it off. I believe it's 

11 somewhere on --

12 THE COURT: No. It's in evidence. That's why if they 

13 want to see it t hey can see it. There's no problem. 

14 MR. KLEINER: I have nothing else, Judge. 

15 THE COURT: In order for them to see it they need the 

16 computer? 

17 MR. KLEINER: No. That's the videotapes the 

18 Prosecutor is talking about. I just took the two videotapes 

19 away from t submission to the jury. 

20 THE COURT: Video hook up. I thought that was tied up 

21 with the computers. 

22 

23 

24 

MR. KLEINER: No. That's Mark Taylor and Dr. Bing. 

THE COURT: Let's get them out. 

MS. PEIFFER: Can I just get Mr. Santulli? We just 

25 called for him. Mr. Rodriguez just went to get him. 
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1 MR. KLEINER: I'm going to hand these two magnifying 

2 glasses to the court officer if that's permitted. In case they 

3 ask for it they don 't need me to retrieve them. I took the one 

4 that has a light on it. If they want to ask for the light it 
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5 doesn't light up. There are batteries in there but they're long 

6 used up. If they need a light I'm sure they'll ask us for 

7 batteries. Neither one of them light up. 

8 MR. KLEINER: Your Honor, I left my phone number and 

9 beeper number for the Court. 

10 THE COURT: Okay. Thank you. 

11 MR. KLEINER: There was one last issue of how we 

12 remark those original and copy of the archive documents. 

13 (The following is heard in the presence of the jury.) 

14 THE COURT: Ladies and gentlemen, I do want to 

15 indicate in regard to the first question you'll be answering on 

16 count one and two as to Audrey Robinson and Madeline Mitchell we 

17 spoke of passion provocation. Please don't give this any 

18 greater weight than any other portion of the charge dealing with 

19 passion pro ocation. Words alone do not constitute adequate 

20 provocation for that offense to be valid. 

21 Also I thought it would be worthwhile to charge you 

22 again as to purposely and knowingly because we ' ve used the terms 

23 t hroughout. 

24 According to law a person acts purposely with respect 

25 to the nature of his conduct or result thereof if it i a hi• 
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1 conscious object to engage in conduct of that nature or to cause 

2 such a result. 

3 A person acts purposely with respect to attendant 

4 circumstances if he is aware of the existence of such 

5 circumstances or he believes or hopes that they exist. 

6 A person acts knowingly with respect to the nature of 

7 his conduct or the attendant circumstances if he is aware that 

8 his conduct is of that nature or that such circumstances exist 

9 or a person is aware of a high probability of their existence. 

10 A person acts knowingly with respect to a result of 

11 his conduct if a person is aware that it is practically certain 

12 that his conduct will cause such a result. One is said to act 

13 knowingly if one acts with knowledge, if one acts consciously, 

14 if he comprehends his acts. 

15 We've used those terms throughout. I thought it might 

16 be worthwhile at this point to go over it again with you. 

17 You will have the jury verdict sheets with you. We'll 

18 give you a copy right now so you get a chance to look at them 

19 before you et inside. 

20 There's one each for you. We have a different sheet 

21 as to each of the alleged victims. We have one sheet dealing 

22 with Audrey Robinson, another dealing with Madeline Mitchell. I 

23 shouldn't say sheet. Sheets. Another set on Detective 

24 Mordaga. Deal with each one separately. As I've told you 

25 before, You should deal with each case separately, make your 
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1 findings of guilt or innocence separately based upon the facts 

2 as you find them to be based upon the evidence of what that 

3 verdict should be. 
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4 If you look in the upper right-hand corner, the fourth 

5 line down, you have the name of the parties so you know which 

6 one is which. Not to be confused. 

7 I'll go through the question sheet to explain it to 

8 you. I suggest you should follow the order of the sheet. 

9 You're not bound to. Experience has shown it ' s a better way to 

10 follow through on the question form but you're not bound to. 

11 As to Audrey Robinson, on count one you'll see the 

12 count is shown in the upper lefthand corner, question one under 

13 count one, "On t he charge of murder of Audrey Robinson our 

14 verdict is:" We have three po..11 s b le answers. You can only 

15 answer one of them. "A. Not guilty of murder. B. Guilty of 

16 passion/provocation manslaughter. c. Guilty of murder." 

17 You make the finding on that. Now, "If you have found 

18 defendant guilty of passion/provocation murder or of murder do 

19 not answer 1 uestion two." 

20 That means you finish that question you don't go to 

21 the lesser included offenses. You should take care of the more 

22 serious charges first, then move downward. 

23 Question two, "On the charge of aggravated 

24 manslaughter of Audrey Robinson, our verdict is: Not guilty of 

25 aggravated manslaught er. Guilty of aggravated manslaughter." 
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1 Again you determine whether you reach each question. 

2 If you make a finding under question one of count one of B or C 

3 that is guilty, you don't answer question two. You don't deal 

4 with it. 

5 Then on count three concerning Audrey Robinson, "On 

6 the charge of felony murder during the commission of or attempt 

7 to commit the crime of sexual assault against Audrey Robinson, 

8 our verdict is: Not guilty of felony murder. Guilty of felony 

9 murder." 
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10 You make the findings based upon the facts as you find 

11 them to be. On count five you have one charge, "On the count of 

12 felony murder of Audrey Robinson during the commission of the 

13 crime of burglary, our verdict is: A, Not guilty of felony 

14 murder. B. Guilty of felony urder." You make those 

15 findings. 

16 Count seven, number one is, "On the charge of 

17 aggravated sexual assault against Audrey Robinson, our verdict 

18 is: A. Not guilty of aggravated sexual assault. B. Guilty of 

19 aggravated exual assault . " 

20 In regard to that, as you realize if you find the 

21 defendant guilty of aggravated assault you must unanimously 

22 agree that the defendant committed one or the other or both of 

23 what's called the predicate offenses. That's not a grammatic 

24 term in this case. Remember your grammar school grammar? But 

25 you have to agree he committed unanimously one or the other 
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1 offense of burglary or homicide o r both. You should answer both 

2 of those questions. You must unanimously agree on that upon 

3 your answer. If you do not unanimously agree you cannot resolve 

4 the other question . 

5 Then question t wo, if your verdict is not guilty of 

6 aggravated sexual assault, question two under count seven, "On 

7 the charge of attempted aggravated sexual assault against Audrey 

8 Robinson our verdict is: A, not guilty of attempted aggravated 

9 sexual assault. B. Guilty of attempted aggravated sexual 

10 assault." 

11 Aggravated sexual assault there must be another 

12 underlying crime. You must unanimously agree whether or not the 

13 predicate offense of burglary, or the predicate offense of 

14 homicide or both was committed. That's your findings. 

15 Then you move on to three which is another lesser 

16 included offense, "On the charge of aggravated sexual contact 

17 against Audrey Robinson our verdict is: A. Not guilty of 

18 aggravated sexual contact; or B. Guilty of aggravated sexual 

19 contact. 

20 You answer it as you deem appropriate if you reach the 

21 question. If your verdict is guilty it mus t be unanimous as to 

22 the underlying predicate offense again relating to the crimes of 

23 burglary, homicide or both. You must unanimously agree that one 

24 or both of those offenses d i d take place in order to arr ive i f 

25 you make a finding o f guilty of both. 
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1 As I said I would suggest to you you start just the 

2 way the question sheet is, go through it that way, because you 

3 should resolve or I recommend you resolve .the more serious 

4 offense before that you move on to the lesser included. 

5 Moving on to Madeline Mitchell, "On the charge of 

6 murder of Madeline Mitchell, our verdict is," you have three 

7 possible answers, A. Not guilty of murder; B. Guilty of 

8 passion/provocation manslaughter. c. Guilty of murder. 

9 You make the answer you deem appropriate based upon your 

10 findings of fact and you answer that. 

11 Number two you only answer if you have found the 

12 defendant not guilty, that is you have answered question lA. 
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13 "On t he charge of aggravated manslaughter, our verdict 

14 is: A. Not guilty of aggravat d anslaughter. B. Guilty of 

15 aggravated manslaughter." Make the findings and put the answer 

16 in if you reach that. It's up to you to decide whether you 

17 reached it or not. 

18 On count four, "On the charge of felony murder, during 

19 the commissi o n of the crime of sexual assault against Audrey 

20 Robinson, our verdict is A. Not guilty of felony murder; B. 

21 Guilty of felony murder." 

22 count six, you make the findings not the Court. The 

23 j ury verdict form is a road map to guide you through. It's not 

24 part of the charge. If there's any question of the law don't 

25 utilize in any argume nt this is what the form says. The charge 
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1 and the law is what I gave you. The sheet is not a charge on 

2 the law. 

3 Count six, "On the charge of felony murder during the 

4 commission of the crime of burglary, our verdict is: A. Not 

5 guilty of felony murder. B. Guilty of felony murder." 

6 My computer left a "yes" or "no" on there. It has 

7 nothing to do with the question sheet. 

8 Then we deal with the verdict sheet concerning 

9 Detective Mordaga. count eight, "On the charge of aggravated 

10 assault on a law enforcement officer, in that the defendant 

11 purposely knowingly or recklessly caused bodily injury to 

12 Detective Mordaga while acting in the performance of his duties 

13 and exhibiting evidence of his authority or in uniform our 

14 verdict is: Not guilty of agqr a v ted assault; or Guilty of 

15 aggravated assault." 

16 You make the finding. If you answer guilty to that 

17 you don't answer any of the other questions. That resolves the 

18 lesser included offense. 

19 I f you do go on to two because you found him not 

20 guilty, "On the charge of aggravated assault on a law 
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21 enforcement officer, in that defendant attempted to cause bodily 

22 injury to Detective Mordaga while acting in performance of his 

23 duties and exhibiting evidence of his authority or in uniform 

24 our verdict is: Not guilty or guilty." 

25 You make that of that aggravated assault charge. If 
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1 you find him guilty on that do not go any further. If not 

2 guilty proceed on to the next charge. 

3 The last one is number three. "On the charge of 

4 simple assault," a lesser included offense I'm advising you, 

5 "our verdict is A. Not guilty of simple assault; or B. Guilty 

6 of simple assault." 

7 I want to remind you too before we get to the last 

8 part, the officer said somebody was going out to lunch. Please 

9 if you do go out don't talk to anyone about the case or discuss 

10 it or reading any articles. Those same instructions will 

11 continue. 

12 At this point or shortly you will be going into 

13 deliberations. That concludes my instructions as to the 

14 principles of law regarding the o f fenses charged in the 

15 indictment. 

16 There is nothing different in the way a jury is to 

17 consider the proof in a criminal case from that in which all 
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18 reasonable persons treat any questions depending upon evidence 

19 presented t them. You are expected to use your own good common 

20 sense; consider the evidence for only those purposes for which 

21 it has been admitted and give the evidence a reasonable and fair 

22 construction in light of your knowledge of how people behave. 

23 It is the quality of the evidence, not simply the number of 

24 witnesses that should control. 

25 Anything that has not been marked into evidence cannot 
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1 be given to you in the jury room even though it may have been 

2 marked for identification. That's a standard charge. It's not 

3 quite accurate in his case because of the volume of things. A 

4 few things we'll go over concerning that. Number one we will 

5 have latex gloves in the jury room. If you want to take 

6 anything out of the bags I would recommend you use them. All of 

7 us have different variations of how we treat our own health 

8 problems and germs but they're there for your own safety 

9 measures. I would suggest that you use them. 

10 Now, also we have available, it came up a while back, 

11 someone want i ng a magnifying glass. We have one available. If 

12 you want it ask for it. Also certain other, whatever else you 

13 think you may need to evaluate the evidence let us know. If 

14 it's a device or something we ' ll try to provide it to you. 

15 Also, certain archive documents, D-46A and B, the 

16 books from the New Jersey State Police, you will have with you 

17 in the jury room the original page line, a photocopy of it on 

18 that issue that you may have to resolve. If you want to see the 

19 entire book s we'll let them in but we're not putting them in 

20 there now. But if you want them let us know. You can have 

21 them. 

22 Also there's a plastic bag used for demonstration 

23 purposes go ing in with you. It doesn't have an exhibit number. 

24 You can do with it what you want but it will be with you. Also 

25 certain videotapes were marked into evidence. We can a rrange 
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1 for you to see those videotapes. They're in evidence. But 

2 we're not putting them in the jury room because ther e's nothing 

3 you can do with them. If you want to see those videotapes we 

4 can arrange to get a player. It will take a little time to get 

5 it hooked up in the jury room. If you want to take a look at 

6 them that's up to you. 

7 Also, in regard to the computer cyclone shots, we have 

8 certain CD disks and so forth. If you want those played that 

9 will take a number of hours to get the equipment over here. It 

10 can be done if you want it but it's not something you just ask 

11 for like a magnifying glass. That will take hours. Just to let 

12 you know that. It's available if you want to go through with 

13 it. 

14 I don't know whether ny of you are competent to 

15 really work it. If you think you are, fine. Otherwise it may 

16 take a day or so to get somebody competent to work it for you. 

17 You would have to get somebody to bring up what you wanted and 

18 show what you wanted and not somebody who has been testifying. 

19 Mr. Kleiner made that offer but I don't want someone who then 

20 might be giving testimony that no one else is there to do. If 

21 you want that, fine , we c an make it available to you. It's up 

22 to what you people want. If there's anything there. Also, we 

23 have many, many charts of various types around the courtroom. 

24 Most of which ara not going i nto t he jury room. 

25 The charts, that is both the poster board and thoae 
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1 that were put on the pad, the large easel pad, have been 

2 utilized by both sides during the trial in their summations. If 

3 you want a chart o charts you may have them brought into you if 

4 you can identify them. Such charts are not evidence. They were 

5 more in the nature of explaining testimony and making more 

6 demonstrative to you perhaps even understandable to you. 

7 The evidence is the actual testimony of the witnesses 

8 and that evidence that goes in the jury room with you now. 

9 You'll have data sheets, dot blots, whatever they're called and 

10 things like that. That's the true evidence. If you want any 

11 chart you think it will help you in your deliberations we will 

12 send it in to you. Counsel has agreed to that but not just 

13 throwing them a l l to you right now. You'll get inundated. If 

14 you can identify it in some way we will do our utmost to 

15 identify it to you. If the issue is what did the dot blot 

16 actually say don't go by the charts. You have to go back to the 

17 hard evidence. Either the sheet of the expert or the diagram 

18 itself. You'll have a lot of that material there. But if you 

19 believe a n of the charts will assist you at your request we 

20 will provide them but again the charts do not prove any facts 

21 but they're to clarify evidence before you. 

22 There are certain exceptions that will be going in 

23 with you. You'll have a poster board of the map of the City of 

24 Hackensack. That is evidence for you to consider. That proves 

25 what's on the map. Also you have a layout of the house , as I 
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1 recall, drawn by someone. That's in because that was done to 

2 prove the very event itself. Not like the charts that were 

3 drawn up to explain testimony or demonstr ate testimony. They're 

4 available to you. 

5 Very shortly you will go into the jury r oom to start 

6 your deliberations. You are to apply the law as I have 

7 instructed you to the facts as you find them to be, for the 

8 purpose of arriving at a fair and correct verdict. The verdict 

9 must represent the considered judgment of each juror and must be 

10 unanimous as to each charge and as to each question. Because 

11 within this case within certain charts you have various 

12 questions such as the predicate offenses. This means all of you 

13 must agree if t he defendant is guilty or not guilty on each 

14 charge. 

15 The excepti on to that is with the murder charge 

16 "knowingly or purposely" you do not have to be unanimous that 

17 it's knowingly or purposely. If six say it's knowingly and six 

18 say it's purposely you've reached a unanimous verdict on the 

19 murder char e . However, when you deal with the felony murder 

20 charges or the sexual assault charge you must be unanimous as to 

21 one or both of the predicate offenses for that sexual assault 

22 charge or the felony murder arising from sexual assault. 

23 Therefore it's a little different in this case than 

24 the usual again. 

25 It is your duty as jurors to consult with one another 
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1 and to deliberate with a view to r eaching an agreement if you 

2 can do so without violence to individual judgment. Each of you 

3 must decide the ca e for yourself, but do so only after an 

4 impartial consideration of the evidence with your fellow 

5 jurors. 

6 In the course of your deliberations do not hesitate to 

7 reexamine your own views and change your opinion if convinced it 

8 is erroneous but do not surrender your honest conviction as to 

9 the weight or effect of evidence solely because of the opinion 

10 of your fellow jurors or for the mere purpose of returning a 

11 verdict. You are not partisans. You are judges, judges of the 

12 facts. 

13 Now, i n this case you may return a verdict on each 

14 charge of guilty or not guilty. l n this case you also have 

15 passion/provocation manslaughter on counts one and two. 

16 Otherwise it would be guilty or not guilty other than for the 

17 first questions as to Audrey Robinson and Madeline Mitchell. 

18 This is a criminal case. Therefore your verdict, 

19 however i t may be must be unanimous. All twelve who are 

20 ultimately chosen must be agree as to the verdict. 

21 If duri ng the deliberations you have a question or 

22 feel you need further assistance or instructions from the Court 

2 3 write your question on a sheet of paper and give it to the 

24 Sheriff's officer who will be standing at the jury room door. 

25 He in turn will give it to me. 
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1 I will then go over the question with the attorneys 

2 and will try to answer it as quickly as possible. Please be 

3 patient. It takes t ime to gather everybody together. Give us a 

4 little time to take care of it. 

5 If you do send out a question do not disclose where 

6 you stand on your deliberations. Do not tell us, for an 

7 example, that you are ten to two or eight to four on a given 

8 charge. That's not information we want to know about. Once you 

g have reached a unanimous verdict on each charge knock on the 

10 door, let the Sheriff's officer know, and he will then bring you 

11 back into the court as soon as possible. 

12 If you want a magnifying glass give a note to the 

13 officer. We'll send that in. We when call you back out for 

14 those items. We try to fulfil l your request and take care of 

15 it. The same if you decide you want any of the video equipment 

16 or other equipment. 

17 At this point we're going to select the two 

18 alternates. The Sheriff's Department will take care of that. 

19 The two na s called out are the alternates take a seat in the 

20 front row on the right side when your name is called out. 

21 MR. KLEINER: Can I approach off the record? 

22 THE COURT: Sure. 

23 (Side bar off the record.) 

24 THE COURT: One other item you may want. I know there 

25 were certain negative s in there. There were displays. counsel 
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1 have advised me they have a light box available too if you want 

2 that to look at negatives to assist you in someway. Let us 

3 know. That will be taken care of promptly. It's available and 

4 we'll have it for you. The names called out will be the 

5 alternates. 

6 THE COURT: One of the jurors names fell out when he 

7 opened the drawer up. He's going to put it back in and respin 

8 it. Any objection? 

9 MR. KLEINER: No. I have no objection, Judge. 

10 OFFICER: Alternate juror number one, 018342, juror 

11 number four, Pet er Thevenin. 

12 

13 

14 Pologe. 

THE COURT: Take a seat i n the front row, right side. 

OFFICER: Alternate juror number two, 018139, Stuart 

15 THE COURT: Mr. Hoeschle, since you're in seat number 

16 one you are designated the foreperson of the jury because of 

17 your position in the jury box. we place upon you the 

18 responsibility to lead deliberations. It will also be your 

19 responsibi l t y to tell us what the verdict is when the jury 

20 decides i t. When we ask you to come out with the verdict please 

21 resume the seats you now have. The court clerk will call the 

22 roll for the record, make sure everyone is in place. I will 

23 t hen ask the foreperson to stand, will ask if the jury has 

24 arrived at a verdict. 

25 I will then reads each of the questions to y ou and you 
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1 will then indicate what the verdict is. 

2 Your vote as foreperson does not carry any greater 

3 weight than that of a ny other juror in the jury room. We 

4 designate one of you as a foreperson for administrative reasons 

5 to preside over deliberations and tell us the results. The 

6 Court rules say it is juror number one. 

7 As soon as the officers are sworn you will be returned 

8 to the jury room. But do not begin your deliberations until the 

9 verdict form or exhibits have been delivered to you by the 

10 officers. 

11 If you want you can have lunch altogether at this 

12 point. When you're ready to deliberate tell the officers. They 

13 will bring the e xhibits in and then you start your 

14 deliberations. That may be an as er way of doing it. Any 

15 objection by the jury on that? When you're ready to start 

16 deliberating tell the officer. Don't discuss the case before 

17 then. He'll then bring it in. You'll start your deliberations. 

18 Any objection from counsel? 

19 

20 

MR KLEINER: No, sir. 

THE COURT: That's what we'll do. At this point we'll 

21 swear the officers in. 

22 (Five officers sworn in.) 

23 THE COURT: Okay. Now, this is for the alternates. 

24 You are not excused as jurors at this time. You will be kept in 

25 a separate location i n case it becomes necessary to substitute 
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1 one or both of you as jurors in this case. You should not, 

2 therefore, discuss the case with one another or with anyone 

3 else. If it becomes necessary to substitute an alternate I will 

4 give you and the remaining deliberating jurors further 

5 instructions of law at that time. If there is a question or a 

6 verdict we will bring you back into the court so you may hear 

7 it. 

8 Right now you go to lunch with them. When they start 

9 deliberations you both will have to leave . The court officer 

10 will take you to a location in the courthouse. I think it's the 

11 jury assembly room. We'll let you break for lunch. When you're 

12 ready to start deliberating let us know. 

13 We have to go over the exhibits. 

14 

15 

(Jury excused. No jury present.) 

MR. KLEINER: Are you going to bring them the exhibits 

16 into the jury room now? 

17 

18 

19 

THE COURT: No. 

MR. KLEINER: They're going to break for lunch now? 

~HE COURT: They have lunch inside. One person might 

20 want to go out. I think thirteen ordered lunch. 

21 MR. KLEINER: Did you tell them not to deliberate 

22 independently? 

23 THE COURT: I did. 

24 MR. KLEINER: I don ' t have a problem bringing the 

25 exhibits in now. 
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1 

2 

3 

4 

5 

6 

7 
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THE COURT: Let's do it now then. 

MS. PEIFFER: I have about eight or nine copies of the 

exhibit list. I d n 't have twelve. 

THE COURT: That's all right. 

MR. KLEINER: I have my one. Your officers can copy 

it if they want to. 

THE COURT: Take the list. Make six or seven copies. 

8 Thank you, ladies and gentlemen. I should advise you of my 

9 philosophy in life, Mr. Kleiner. All things good and bad end. 

10 

11 

MR. KLEINER: I once heard you say that, your Honor. 

MR. SANTULLI: Do you have an extra copy of the 

12 verdict sheets? 

13 

14 

THE COURT: Yes. 

THE COURT: I'm goinq t o mark the verdict sheets C-1, 

15 C-2 and C-3. 

16 MR. SANTULLI: Judge, the stipulation that went into 

17 the jury as agreed by everyone, on the top it has an "S" 

18 number. It also has a C-1 number from the prior court 

19 proceeding 

20 

21 

22 

THE COURT: Get white out. Put it on. 

MR. SANTULLI: Okay. 

THE COURT: I'm marking C-1, C-2 and C-3 are three 

23 verdict sheets going in. 

24 (Jury takes lunch 12:30 to 1:30 PM.) 

25 (Jury begins deliberations 1:52 PM.) 
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1 (The following takes place outside the presence of the 

2 jury at 1:52 PM.) 

3 MR. KLEINER: Your Honor, the one issue that came up, 

4 and I'll waive Mr. Pompey's appearance, in fact I told him 

5 downstairs what I was going to address, it deals specifically 

6 with the sequential ordering or words to that effect of 

7 recommendation of the jury to start with the most serious. 

8 THE COURT: Recommendation, suggestion, one of those 

9 two words. 

10 MR. KLEINER: I think the word was recommendation. 

11 

12 

THE COURT: It could be. 

MR. KLEINER: I think, Judge, from a discretionary 

13 standpoint, in the way you worded it regarding charges like the 

14 assault with Mordaga and the e xu 1 cases and even the felony 

15 murder is not relevant to that but as to the passion 

16 provocation, although I don't think necessarily, Judge, that 

17 jurors always do what they're told to do because it's only a 

18 recommendation but the case law 

19 ·~E COURT: I thought I made it clear they did not 

20 have to do it. It was a recommendation. 

21 MR. KLEINER: The prosecution brought up a case 

22 Perry. Mr. Scaliti informed me it was an unreported decision, 

23 State v. Lawton, which I think came out sometime in 1997. I 

24 think the summer of '97, if I recall, Judge Humphreys and Judge 

25 Pressler from the Appellate Division but I think Perry, the 
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1 State discusses this. I think it would be remiss of me not to 

2 indicate to the Court there's hesitation and reversible error 

3 has been caused i n t he past regarding the passion/provocation 

4 issue. 

s THE COURT: If they follow through what I said to them 

6 they would deal with that right in the first question. 

7 MR. KLEINER: The problem was in the way it says 

8 recommendation of the most serious down, passion/provocation 

9 THE COURT: Passion/provocation is the first one after 

10 not guilty on the verdict sheet. 

11 MR. KLEINER: The way it's worded in Perry and Lawton, 

12 those cases where there was a reversal, the problem was a 

13 problem of jurors thinking that they're moving out of -- they're 

14 moving through murder and tha passion/provocation kind of gets 

15 lost in the mix because of going serious to less serious. 

16 Whereas in those cases I think they were indicating 

17 the jury has to decide the murder and passion/provocation as one 

18 item. They can work their way up backwards or forwards. The 

19 aggravate manslaughter I don't think involves itself in it 

20 because it's a secondary issue but between passion/provocation 

21 and murder, these cases I think, Judge, indicate that jurors 

22 have to kind of find their own way on these without any 

23 direction even if it's a direction the Court did not intend to 

24 usurp the role of the jury. 

25 THE COURT : In regard to that, first I gave them a 
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1 suggestion, and I think it's clear from the outline of the 

2 question form, "On the charge of murder of Madeline Mitchell, 

3 our verdict is not guilty of murder, gui l ty of 

4 passion/provocation manslaughter, guilty of murder." 

5 Underneath that we have, "If you have found the 

6 defendant guilty of passion/provocation murder or of murder do 

7 not answer question two." I think it's clear 

8 passion/provocation is part of the murder charge. 

9 MS. PEIFFER: You're correct in that. The only 

10 problem was, and I think to err on the side of caution is 

11 probably better, the charge was fine. But as you went through 

12 the verdict sheet after you discuss murder and 

13 passion/provocation, I wrote down what you said and I'm not 

14 saying it's verbatim but I thi ~ you said you should take care 

15 of the most serious charges first and then move downward. 

16 I think that's not a problem unless they interpreted 

17 that to mean the passion/provocation and the murders. I think 

18 to err on the side of caution to tell them to consider 

19 passion/pro•ocation together with murder. 

20 THE COURT: I'm not going to tell them. I don't think 

21 it's necessary. I think it's clear. As I said, it was a 

22 suggestion. It's better they deal with it that way. If they 

23 want to jump around and take Mordaga's assault charge first 

24 they're free to do so. They were not instructed they had to do 

25 it that way. 
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1 MR. SCALITI: Did your Honor instruct them the verdict 

2 sheet is only a guide in deliberations? 

3 THE COURT: If there's anything about the charge, that 

4 they should not use that for that. 

5 MR. SCALITI: Then obviously, you know, we would have 

6 asked that you do it but it wouldn't obviously be a problem 

7 because the charge makes it clear they have to look at 

8 passion/provocation and murder together. Other than that the 

9 instructions are proper. 

10 THE COURT: I'm not going to do anything about it. I 

11 think it's clear in the wording of the question it shows the 

12 passion/provocation manslaughter is tied up with the murder 

13 charge. I reme mber going through the sheet and telling them to 

14 answer one of those three only . 

15 MR. KLEINER: I have a question. I think you're going 

16 to keep the jury unti l 4:30? 

17 THE COURT: That's what they asked for the other day. 

18 I assume we'll get a note for them. Monday is a problem. One 

19 of the jur~rs , she's going for an amniocenteses on Monday. 

20 MS. PEIFFER: Can we address that at the end of the 

21 day? 

22 THE COURT: 4 :30 we'll address whether they want to 

23 c ome in f r om 8:30 to 12:30, twelve o'clock. That's still three 

24 and a half hours. They'll start when they all get here. We'll 

25 address that with t hem when they get out here. 
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1 MR. KLEINER: The other issue is the handling of the 

2 evidence assuming there isn't a verdict today. 

3 THE COURT: The Sheriff's officer will take custody o f 

4 the evidence. 

5 MR. KLEINER: I thought the back room where I've been 

6 holding my evidence might be a quick way to deal with evidence. 

7 THE COURT: You have no objection to it being locked 

8 up? That's not a locked door. 

9 

10 

MR. KLEINER: It is a locked door. 

OFFICER: That's not security. They can come up over 

11 the ceiling . 

12 THE COURT: Where can we secure the evidence? 

13 OFFICER: I don't know. We can lock it in your 

14 chambers. 

15 THE COURT: That's not locked. Better locked back 

16 there. The cleaning people don't have a room to the back room. 

17 They have a key to my room. Anybody on the cleaning staff has a 

18 key to my room. That back room they don't have keys to although 

19 they can go over the top. 

20 MR. KLEINER: I think that's pretty unlikely. 

21 MS. PEIFFER: Until or unless we get a hung jury 

22 THE COURT: What's the State's position? 

23 MR. SANTULLI: If it's not secured we'll take it and 

24 bring it back to a secured place in our office and we'll have to 

25 bring it back up on Monday. 
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1 MR. KLEINER: For my exhibits, I'll probably leave 

2 mine there. There's no physical evidence. 

3 THE COURT: You'll have to separate them when you 

4 break up for the day. That's no problem. 

5 MR. KLEINER: That's all I have. Thank you very 

6 much. 

7 (Jury question 2:54 PM no jury.) 

8 THE COURT: We have a question "Judge, may we have 

9 what you were reading from that explains each charge?" 

10 First of all they're not in that format. Some were 

11 scratched out and added to. My inclination is to say no. If 

12 they want a specific charge recharged they can come out and hear 

13 it. 

14 Anybody have any other thoughts, comments? 

15 MS. PEIFFER: I know it's discretionary with your 

16 Honor. 

17 THE COURT: My problem is it's a little patch 

18 situation. 

19 R. KLEINER: I think you're doing the right thing. I 

20 think if they have a specific question you can always reinstruct 

21 them. I wouldn't have an objection, your Honor, since I'm 

22 waiving Mr. Pompey's appearance, I don't know if the Court wants 

23 t o write something down. If you want to bring them back in the 

24 room. 

25 THE COURT : I don't want to was te the time on that . 
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1 I'll send it's out on a sticky pad. 

2 MR. KLEINER: I don't have a problem with you handling 

3 it in a different way . If you want to write something down, 

4 just like what you s aid and I would agree with that. 

5 I think they were referring to your instructions. 

6 THE COURT: They have the verdict sheets and copies of 

7 the verdict sheets. 

8 What I have down on paper is, answer, and I'll put 

9 this question on the same sheet, "As to your request for the 

10 paper upon which the charge is on, the Court cannot provide that 

11 to you for various reasons. You may request a recharge on any 

12 count or counts of the indictment you believe you need." 

13 Any objection? 

14 MR. KLEINER: On the as t point we don't know if 

15 they're asking about counts or we don't know if they're asking 

16 about other parts of the instruction. I think you may be 

17 assuming they're asking about a specific area of the instruction. 

18 THE COURT: I'll add "counts or areas of the 

19 indictment hat you believe you need." 

20 MR. KLEINER: Of the instruction rather than the 

21 indictment, y our Honor. Because the instruction has so much in 

22 it. I think you may be assuming what they ' re after. 

23 MS . PEIFFER: "Any portion of the charge." Would that 

24 make it easier? 

25 THE COURT: "111 there any part of the charge that you 
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1 believe necessary?" 

2 

3 

MR. KLEINER: That's fine, your Honor. 

MS. PEIFFER : No objection. 

4 Judge, can we just have the question and answer marked 

5 as Court exhibits at some point? 

6 THE COURT: We'll mark it C-1, 2, 3, 4. I'm putting 

7 the white sticky at the bottom of them. C-4 we'll make this. 

8 

9 

MS. PEIFFER: Thank you. 

MR. KLEINER: That's the question and your note? 

10 You're going to put them all as one? 

11 THE COURT: correct. Want to take a look at it? See 

12 if my handwriting is legible. 

13 (Another jury question 3:09 PM. No jury present.) 

14 MR. KLEINER: Judge, when you're going to reread the 

15 charge on passion/provocation, that you indicate it's regarding 

16 both victims. 

17 

18 

THE COURT: Correct. 

THE COURT: I'm going to give them a short definition 

19 of murder nd then jump to passion/provocation. 

20 MR. KLEINER: Why would you do that, your Honor? 

21 MS. PE I FFER: You have to. They're considering both 

22 of them together. 

23 THE COURT: I'm not going to go through all the 

24 things, serious bodily injury and so forth. 

25 MR. KLEINER: I can continue to waive Mr. Pompey. It 
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1 would be the defense's request to limit the instructions 

2 strictly to your instructions on passion/provocation. 

3 MR. SANTULLI: We think you have to charge it in the 

4 context of purposeful and knowing murder since it was all 

5 intertwined. 

6 

7 charge. 

8 

9 

10 

11 time. 

12 

THE COURT: I'm not going to go through all the murder 

MR. KLEINER: Are you going to mark this as C-5? 

THE COURT: Correct. 

THE COURT: I think I'll speak to them about the 

MR. KLEINER: Okay. 

13 THE COURT: The jury has indicated they want a little 

14 break when I'm done charging t A m. Bring them out. You got the 

15 alternates? 

16 OFFICER: They're on their way down. 

17 (The following takes place in the presence of the jury 

18 and alternates 3:16 PM.) 

19 E COURT: I have the question that you propounded, 

20 ladies and gentlemen of the jury. I've marked it C-5. "The 

21 jury would request a recharge on the charge that included the 

22 definition of passion/provocation." 

23 When I get done with this you can advise me I'm 

24 incorrect. I took it to mean you want to be recharged on 

25 passion/provocation. I'm not going to recharge you on all of 
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1 the murder portions of the charge but I have to lead into the 

2 passion/provocation because it's a part of the murder statute in 

3 New Jersey. 

4 A person i s guilty of murder if he purposely causes 

5 death or serious bodily injury resulting in death; or knowingly 

6 causes death or serious bodily injury resulting in death. 

7 Without going through all the items of proof the State 

8 must also prove beyond a reasonable doubt the defendant caused 

9 the death of Audrey Robinson or Madeline Mitchell. I'm charging 

10 you on both of those which deals with counts one and two of the 

11 indictment; count one, Audrey Robinson. Count two the victim 

12 being Madeline Mitchell. 

13 The t hird element the State mus t prove beyond a 

14 reasonable doubt to find the defo dant guilty of murder is that 

15 the defendant did not act in the heat of passion resulting from 

16 a reasonable provocation. 

17 Passion/provocation manslaughter is a death caused 

18 purposely or knowingly that is committed in the heat of passion 

19 resulting f -om a reasonabl e provocation. 

20 Passion/provocation manslaughter has four factors 

21 which distinguish it from murder. In order for you to find the 

22 defendant guilty of murder, the State need only disprove one of 

23 them beyond a reasonable doubt. The four factors are, one, 

24 there was adequate provocation; two, the provocation actually 

25 impassioned the defendant; three, the defendant did not have a 
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1 reasonable time to cool off between the provocation and the act 

2 which caused death; and, four, the defendant did not actually 

3 cool off before commi tting the act which caused death. 

4 In regard to this you have to first determine whether 

5 there was a provocation and whether the provocation was 

6 adequate. Whether the provocation is adequate essentially 

7 amounts to whether loss of self-control is a reasonable reaction 

8 to the circumstances. The provocation must be sufficient to 

9 arouse the passions of an ordinary person beyond the power of 

10 his control. For example, words alone do not constitute 

11 adequate provocation. However, when the words and surrounding 

12 circumstances convey a significant threat, even one that does 

13 not put the defendant's life at current risk, they may provide 

14 adequate provocation. 

15 On the other hand, a threat with a gun or a knife or a 

16 significant physical confrontation might be considered adequate 

17 provocation. 

18 Second, you must determine whether the defendant 

19 actually wa impassioned, that is, whether he actually lost his 

20 self-control. 

21 Third, you must determine whether the defendant had a 

22 reasonable time to cool off. In other words, you must determine 

23 whether the time between the provoking event or events and the 

24 act or acts which caused death was inadequate for the return of 

25 a reasonable person' s self-control. 
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1 Fourth, you must determine whether the defendant 

2 actually did not cool off before committing the act or acts 

3 which caused death , t hat is, whether he was still impassioned. 

4 If you determine that the State has disproved beyond a 

5 reasonable doubt anyone of the following, one, that there was 

6 adequate provocation; or, two, that the provocation actually 

7 impassioned the defendant; or, three, the defendant did not have 

8 reasonable time to cool off; or, four, that the defendant did 

9 not actually cool off, and you determine that the State has 

10 proven beyond a reasonable doubt that the defendant purposely 

11 knowingly caused death or serious bodily injury resulting in 

12 death, then you must find the defendant guilty of murder. 

13 If you find the State has not disproved at least 

14 of the factors of passion/provocation manslaughter beyond a 

15 reasonable doubt, but that the State has proven beyond a 

16 reasonable doubt that the defendant purposely or knowingly 

one 

17 caused death or serious bodily injury resulting in death, then 

18 you must find him guilty of passion/provocation manslaughter. 

19 P s sion/provocation manslaughter is part of a murder 

or 

20 indictment. So understand that . Even the word manslaughter is 

21 utilized as part of the indictment under our law. 

22 I would suggest the way to proceed with this, first 

23 f i nd out if there was a knowing or purposeful act which caused 

24 the death of Madeline Mitchell and Audrey Robinson. You want to 

25 go to passion/provoca tion after you have found that to exist. 
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l Then you deal with the four elements of passion/provocation and 

2 determine whether or not the State has disproved one or more of 

3 them. They only ne ed disprove one. If one is disproved then 

4 passion/provocation manslaughter would not be a proper verdict. 

5 If the State has not disproved at least one of them or has 

6 disproved none of them to put it in a double negative sense 

7 which I don't like, if the State has not disproveed those then 

8 your appropriate finding would be passion/provocation 

9 manslaughter. 

10 If you were to find there was no purposeful or knowing 

11 death caused by the defendant obviously you should be entering a 

12 verdict of not guilty. But that's up to you people to resolve. 

13 As I said the f i rst step I would suggest to you to resolve 

14 whether or not the charge of m r der in terms of purposeful and 

15 knowing causing the death, that is purposely causes death or 

16 serious bodily injury or knowingly causes death or serious 

17 bodily injury, if the answer to that is yes, then you proceed to 

18 passion/provocation whether or not the State has met its burden 

19 of proof o t hat issue and resolve it. 

20 While the terminology is a little disjointed it is 

21 part of a murder indictment and it's the way we handle it in our 

22 state. The term we do use is passion/provocation manslaughter 

23 but it is a form of murder with the passion/provocation being a 

24 certain element that reduces it to a certain extent. But it's 

25 part and parcel of t he murder charge. 
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Does that resolve your question? 

THE FOREPERSON: Yes. 

THE COURT: All right. 

JUROR: Thank you. 

5 (Jury retires to continue deliberations 3:24 PM.) 

6 (No jury present.) 

7 THE COURT: Any objections? 

8 MS. PEIFFER: Judge, I think you corrected it but at 

9 one point you said the State had to prove all of the four. Then 

10 you corrected it later. Also the State doesn't feel it's part 

11 and parcel of the murder charge. 

12 THE COURT: As I read it first you have to prove the 

13 murder then you get to it. 

14 MR. SANTULLI: We don 't feel passion/provocation 

15 should be charged. Secondly, we think the additional 

16 instructions of the sexual frustration is not adequate 

17 provocation should have been given. 

18 MR. KLEINER: Back to the law in Perry is that the 

19 jury under t hose cases is free from those cases, free to run the 

20 sequential order. I know from a legal standpoint what your 

21 Honor is saying but from the case law standpoint kind of 

22 reiterating to them a recommendation to go in a particular 

23 direction. 

24 THE COURT: We have not accepted jury nullification in 

25 the case. 
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1 MS. PEIFFER: On passion/provocation they do have to 

2 do it like you said. 

3 

4 

MR. SCALITI : You charged appropriately. 

THE COURT : As I read it, you have to first get to 

5 murder, resolve all those elements are met, then t here's that 

6 additional element there. It is a little confusing and 

7 disjointed but that's the way it is. 

8 Your objections are noted. 

9 

10 

(Jury question 4:33 PM. No jury present.) 

THE COURT: I'll mark this as C-6. The jury question 

11 reads -- Mr. Pompey is here. "The jury would like clarification 

12 from count eight including definition of bodily injury." Signed 

13 by the jury fore person. 

14 I think we'll call t em out and recharge them. 

15 Defining bodily injury will take twenty seconds as opposed to 

16 seven pages. I think I may just define bodily injury for them. 

17 Any objection to that? 

18 

19 for. 

20 

21 going to 

22 illness 

23 pe rson. 

24 

25 to give 

MR. KLEINER: I think that's what the question asks 

THE COURT: That's all it does ask for. I'm just 

define bodily injury is defined a s physical pain, 

or any impai rment of the physical condition of a 

The n we'll ask them time wise. 

MR. SANTULLI: Obviously if they go home you're going 

them the stat ement. 
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1 THE COURT: Absolutely . I will indicate to them they 

2 can stay today if they wish to. That's up to them. 

3 (Jury enters 4:36 PM. The following is heard in the 

4 presence of the jury.) 

5 THE COURT: You can be seated. 

6 Mr. Carlson, you have that letter? 

7 JUROR: Yes, thank you. 

8 THE COURT: Ladies and gentlemen of the jury, I have 

9 your question, "The jury would like clarification of count eight 

10 including the definition of bodily injury." 

11 I assume what you really want is the definition of 

12 bodily injury which is defined as physical pain, illness or any 

13 impairment of t he physical condition of a person. 

14 Is that what you're lo king for? The foreperson? 

15 THE FOREPERSON: Could you repeat that. 

16 THE COURT: Bodily injury is defined as physical pain, 

17 illness or any impairment of the physical condition of a 

18 person. 

19 he reason I took you out -- normally we would send 

20 that in to you -- is timing, whether you want to stay today and 

21 try to finish up or whether you want to try to come back Monday 

22 morning. 

23 THE FOREPERSON: We decided we'd like to end by five 

24 o'clock. 

25 THE COURT : Okay. 
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1 THE FOREPERSON: We can try to finish it today. 

2 THE COURT: I want you to be aware it's going to take 

3 a while to take the verdict. I realize it's new to you. It 

4 will take you about an hour to finish the verdict sheet. We 

5 call rolls and things like that. So you'll be aware of that. 

6 It's not something you walk in, hand the sheet and walk out. 

7 Perry Mason only got an hour to do everything. It takes a 

8 moment. It doesn't happen that way in real life. 

9 JUROR: There's some people on the jury that have a 

10 problem. They got to get out of here by five. 

11 

12 that. 

13 

14 

THE COURT: I understand that. I have no problem with 

JUROR : In that case then it won't be resolved today. 

THE COURT: I want y o u t o be aware of that. Find 

15 yourself still sitting here six o'clock. I don't have any 

16 dispute with that. Why don't we let you go back and you'll 

17 deliberate until five and then you'll come back. On Monday 

18 morning I'd like the usual procedure. As soon as the twelve of 

19 you are de l . berating are here, you'll tell the officer that. 

20 He'll go in and verify that and then he'll give you all the 

21 exhibits to start your deliberations. You're not going to come 

22 back into the courtroom to meet or assemble. If you're here 

23 8 : 30 you can start right up. We don't need the lawyers, myself 

24 or any of the officers or the defendant. 

25 Now, since I'm not going to talk to you I want to 
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1 remind you please don't read any articles concerning the case, 

2 don't discuss the case with anyone. Don't bring any 

3 deliberations back into deliberations somebody that spoke to 

4 your wife, spouse or the new terminology "significant other." 

5 So that we only want deliberations with you twelve. Please 

6 don't discuss the case, anything going on in deliberations with 

7 anyone until after the case is over. Don't discuss the case. 

8 Don't bring third parties into deliberations. Don't read any 

9 articles, media accounts. 

10 You'll break at five. As soon as you're all here 8:30 

11 Monday morning, you can start your deliberations. Tell the 

12 officers you're all there and they'll bring the evidence into 

13 you. 

14 Anything else you nt covered? 

15 JUROR: We want to hear all of count eight. 

16 Clarification between one and two. 

17 THE COURT: Okay. Number one, you have the jury form 

18 in front of you. On the charge of aggravated assault on a law 

19 enforcemen~ officer in that defendant purposely, knowingly or 

20 recklessly caused bodily injury to Detective Mordaga while 

21 acting in the performance of his duties and exhibiting evidence 

22 of his authority or in unifor.m our verdict is, not guilty or 

23 guilty of that charge. 

24 Number two is on the charge of aggravated assault on a 

25 law enforcement off i cer, in that defendant attempted to cause 
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1 bodily injury to Detective Mordaga while acting in the 

2 performance of his duties exhibiting evidence of his authority 

3 or in uniform our erdict is not guilty or guilty. 

4 Both charges are aggravated assault. One deals with 

5 actual injury that took place. If you were to find unanimously 

6 that there wa s actual injury then you'd make a finding of guilty 

7 on that. If you found there was not any actual injury involved 

8 you would make a finding of not guilty. 

9 Count two is a similar charge. That's whereby someone 

10 attempted to but you as a jury as a fact finder found there was 

11 no injury but there was an attempt to cause injury. One is 

12 where one -- I'll give you an example. Please don't use it in 

13 your deliberations as such. It's an example. You're standing 

14 somewhere and someone throws a punch or swings a crowbar. He 

15 intends to hit you with it but for some reason misses. That's 

16 an attempt to cause serious bodily injury in that case. But to 

17 cailse bodily injury. That would be as opposed to someone 

18 punching you in the face and say you get a cut lip. The cut lip 

19 would be b i ly injury. That would qualify for this. 

20 One is an attempt whereby he took actions to cause 

21 bodily injury. Number one is when you did actually cause it. 

22 So they both are the same charges in the nature of the penalties 

23 in that they're both aggravated assault but one is actually 

24 causing injury. The other one is an attempt. The difference in 

25 the two, you have to be intending to cause injury whereas on one 
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1 if you do it purposely, knowingly or recklessly. 

2 For count two there's no reckless involved in that. 

3 You have to intend t o cause an injury but did not. For some 

4 reason you were frustrated in your attempt. One, you deal with 

5 causing bodily injury either purposely, knowingly or recklessly; 

6 or two, it's an attempt to cause bodily injury. There you focus 

7 on was there intent to cause bodily injury even though none took 

8 place. One you deal with was there bodily injury and then was 

9 it caused purposely, knowingly or recklessly. Recklessly is not 

10 involved in number two but in two you do not need bodily 

11 injury. You need the intent to cause bodily injury. 

12 That take care of it then? 

13 

14 

15 

16 

17 

18 

19 

JUROR : Yes. 

THE COURT: Okay. 

(Jury excused to continue deliberations 4:44 PM.) 

THE COURT: Any objections to the charge? 

MR. KLEINER: No, sir. 

MS. PEIFFER: No. 

' J u ry deliberates until 5:00 PM, then is excused for 

20 the day. Nothing put on record.) 

21 

22 

23 

24 

25 

* * * 
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1 St. v. Josh Pompey, 3-9-98 

M 0 R N I N G S E S S I 0 N 

(Jury c ontinues deliberations 9:03 AM.) 

(11:45 AM. No jury present.) 

THE COURT: Ladies and gentlemen there will be a 

6 verdict read. I don't want any reaction by anybody in the 

7 audience concerning any verdict, any applause or any other 

8 negative reactions concerning it. If such takes place the court 

9 officers will be directed to escort that person or persons out 

10 of the courtroom immediately. Just so there's no 

11 misunderstanding concerning it. 

12 We have the alternates here? Let's get the jury in. 

13 (The f ollowing takes place 10:47 AM in the presence of 

14 the jury.) 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

verdict? 

You tell 

guilty of 

Robinson. 

THE COURT: Be seated. Call the roll please. 

(Roll call. All present.) 

THE COURT: Mr. Hoeschele, has the jury reached a 

T E FOREPERSON: Yes, it has. 

THE COURT: Please stand. I will read the question. 

me what the answer is. Read out whether it be not 

murder or whatever the result is. 

Now I'm reading from the counts pertinent to Audrey 

On the charge of murder of Audrey Robinson our 

verdict is? 



1 

2 of murder. 

3 

THE FOREPERSON: We the jury find the defendant guilty 

3 THE COURT: Did you answer question two of that count 

4 one? 

5 THE FOREPERSON: No. 

6 THE COURT: Thank you. Count three, on the charge of 

7 felony murder during the commission of or attempt to commit the 

8 crime of sexual assault against Audrey Robinson our verdict is? 

9 THE FOREPERSON: We the jury find the defendant guilty 

10 of felony murder. 

11 THE COURT: Count five, on the charge of felony murder 

12 of Audrey Robinson during the commission of the crime of 

13 burglary our verdict is? 

14 THE FOREPERSON: Felony murder, guilty. 

15 THE COURT: Count seven, on the charge of aggravated 

16 sexual assault against Audrey Robinson hour verdict is? 

17 THE FOREPERSON: We find the defendant guilty of 

18 aggravated sexual assault. 

19 THE COURT: Did you answer any other questions under 

20 count seven? 

21 

22 

THE FOREPERSON: No, we did not. 

THE COURT: If you found defendant guilty of 

23 aggravated sexual assault did you unanimously agree that he 

24 committed the predicate offense of burglary? 

25 THE FOREPERSON: Yea. 



1 THE COURT: Going to the second part of that question, 

2 did you unanimously agree that he committed the predicate 

3 offense of homicide? 

4 THE FOREPERSON: Yes. 

5 THE COURT: Did you answer number two or three of that 

6 count seven? 

7 THE FOREPERSON: No, we did not. 

8 THE COURT: Moving on to the counts pertinent to 

9 Madeline Mitchell, on the charge of count two on the charge of 

10 murder of Madeline Mitchell our verdict is? 

11 THE FOREPERSON: We the jury find the defendant guilty 

12 of murder. 

13 

14 

THE COURT: Did you answer question two of count two? 

THE FOREPERSON: No, we did not. 

15 THE COURT: Count four, on the charge of felony murder 

16 during the commission of the crime of sexual assault against 

17 Audrey Robinson our verdict is? 

18 THE FOREPERSON: We the jury find the defendant guilty 

19 of felony r der. 

20 THE COURT: Count six, on the charge of felony murder 

21 during the commis sion of the crime of burglary our verdict is? 

22 THE FOREPERSON: We the jury find the defendant guilty 

23 o f felony murder. 

24 THE COURT: Thank you. Now, moving on to the jury 

25 verdict sheet as to c ounts pertinent to Detective Mordaga , count 



1 eight, on the charge of aggravated assault on a law enforcement 

2 officer, in that defendant purposely, knowingly or recklessly 

3 caused bodily injury to Detective Mordaga while acting in the 

4 performance of his duties and exhibiting evidence of his 

5 authority while in uniform our verdict is? 

6 THE FOREPERSON: We find the defendant not guilty of 

7 aggravated assault. 

8 THE COURT: On number two of count eight, on the 

9 charge of aggravated assault on law enforcement officer in that 

10 defendant attempted to cause bodily injury to Detective Mordaga 

11 while acting in the performance of his duties and exhibiting 

12 evidence of his authority or in uniform, our verdict is? 

13 THE FOREPERSON: We the jury find the defendant guilty 

14 of aggravated assault. 

15 THE COURT: Did you answer question three? 

16 THE FOREPERSON: No, we did not. 

17 THE COURT: Thank you, Mr. Hoeschele. Take a seat. 

18 Officer Solga -- turn the sheets over to Officer 

19 Solga. The t ate wish anything concerning the jury before we 

20 release them. 

21 MR. SANTULLI: No, your Honor. 

22 MR. KLEINER: Request for polling. 

23 THE COURT: All right. Ladies and gentlemen of the 

24 jury, we're going to poll you as to each of the questions upon 

25 which you have returned a verdict. What will take place is I 



1 will read the question and read the answer as stated by Mr. 

2 Hoeschele. You will then be asked -- your name will then be 

3 called and you indicate whether you voted guilty, not guilty or 

4 if your vote is something other than one of those two. I realize 

5 in one case it can be. 

6 If any time your vote is something other than guilty 

7 or not guilty so indicate it was something different or say 

8 guilty or not guilty. 

9 On count one as to charges pertinent to Audrey 

10 Robinson, count one on the charge of murder of Audrey Robinson 

11 our verdict is? Now when your name is called you answer either 

12 guilty, not guilty or in this case you can answer guilty of 

13 passion provocation manslaughter. 

14 Call the roll please . You have to answer guilty not 

15 guilty or guilty of some other charge. 

16 (Jury polled. Verdict unanimous.) 

17 THE COURT: Okay. On the charge as to Audrey 

18 Robinson, count three, on the charge of felony murder during the 

19 commission o or attempt to commit the crime of sexual assault 

20 against Audrey Robinson our verdict is, and again you will be 

21 polled and you will respond guilty or not guilty according to 

22 what your vote was on that charge. 

23 (Jury polled. Verdict unanimous.) 

24 THE COURT: Now, as to count seven, as to the charge 

25 as to Audrey Robinson on the crime of aggravated sexual assault 



1 against Audrey Robinson our verdict is. If you voted for not 

2 guilty say not guilty. If you voted for guilty please say 

3 guilty as your name i s called. 

4 Please cal l the roll. 

5 

6 

(Jury polled. Verdict unanimous.) 

THE COURT: Now moving on to the charges pertinent to 

7 Madeline Mitchell, count two, on the charge of murder of 

8 Madeline Mitchell, our verdict is, and your response should 

9 either be not guilty, guilty, or guilty of passion provocation 

10 manslaughter. Give any one of those three responses. Again if 

11 at any time there's a confusion as to what your vote was 

12 indicate that to the Court. 

13 Call t he roll. Please give your response to what your 

14 vote was on that count. 

15 (Jury polled. verdict unanimous.) 

16 THE COURT: Again as to Madeline Mitchell, count four 

17 of the indictment, on the charge of felony murder during the 

18 commission of the crime of sexual assault against Audrey 

19 Robinson our verdict is, either guilty or not guilty of felony 

20 murder according to what your vote was on that charge. 

21 Please call the roll. 

22 (Jury polled. Verdict unanimous.) 

23 THE COURT: Count six, on the charge of felony murder 

24 during the commission of the crime of burglary our verdict is, 

25 again respond either not guilty of felony murder or guilty of 



1 felony murder. 

2 Please call the roll. 

(Jury polled. Verdict unanimous.) 3 

4 THE COURT: Now moving on to charges on the verdict 

5 sheet as to count pertinent to Detective Mordaga, I'm going to 

6 only ask you to be polled on the charge relating to the two 

7 under count eight, the questions presented to you. 

8 On the charge of aggravated assault on a law 

9 enforcement officer in that defendant attempted to cause bodily 

10 injury to Detective Mordaga while acting in the performance of 

11 his duties and exhibiting evidence of his authority while in 

12 uniform our verdict is. If your verdict was not guilty please 

13 so respond. If your verdict was guilty please so respond. 

14 (Jury polled. Ve r let unanimous.) 

15 THE COURT: Anything else anyone request? 

16 Already all right. Ladies and gentlemen, I'm going to 

17 discharge you shortly. Before doing so I want to thank you for 

18 the time and effort you took in this case. A trial in many ways 

19 ls a journe . This was a long one for all of us. It was an 

20 arduous one for the parties, for counsel, you as jurors. Not 

21 only the twelve who sat and deliberated but the two alternates 

22 who sat through it. I want to thank you. We've all had some 

23 happy events taking place for some of us. Also some of us have 

24 had unhappy events. But again, you all stayed through it. And 

25 we basically kept to your schedule. I thank counsel for that. 



1 We told you approximately March. We did meet that schedule. I 

2 want to on behalf of myself, the parties, attorneys involved all 

3 we want to thank you for the time and efforts you put into this 

4 case and the faith you give all the people in the justice system 

5 in this state and this country that you sit here from all walks 

6 of life and decide the issues presented before you. I realize 

7 it is a serious matter. It was an arduous and difficult task. 

8 I want to thank you for that. I want to thank you for your 

9 cooperation with the Court and counsel during these 

10 proceedings. 

11 Now, also during this time you are going to be 

12 discharged. I don't have a right to tell you not to speak to 

13 anybody concerning this case. I do have to tell you you cannot 

14 speak to anyone who is involved in the case, the attorneys who 

15 tried this case. You should not be speaking to or be contacted 

16 about it. Our rules prohibit that, that they speak to jurors. 

17 If you want to speak to the press you're free to do so. I would 

18 recommend, however, you not do so. The deliberations that took 

19 place, what we nt on in the jury room is something that should be 

20 kept among yourselves because each one of you should have had 

21 the freedom to discuss whatever you thought was appropriate and 

22 pertinent to the matter without it being in the newspapers as to 

23 what he or she may have said. What you want to say about you 

24 yourself, that's within your province and right to do so 

25 although we don't encourage it because we like to keep jury 



1 deliberations among the jurors who deliberated and not being 

2 shared among the public. 

3 Again we don't have the r ight or authority to stop you 

4 from doing it but we discourage you from doing so. Also because 

5 people who have gone through this long journey with you 

6 shouldn't have you outlining what they may or may not have 

7 thought or said. Therefore, please don't say what other people 

8 did think if you to get involved in discussions. 

9 On behalf of everyone we want to thank you for your 

10 time and effort you put into it. You did work quite hard on the 

11 case. I know that. We all went through it. Thank you very 

12 much. We appreciate it. You are discharged from jury duty. I 

13 would suggest the twelve of you and the two alternates go in the 

14 jury room to gather your things together. If ou want to talk 

15 to each other for a little while. In the meantime we'll 

16 disburse everybody here. Thank you very much again. Appreciate 

17 all your work and efforts in this matter. 

18 (Jury excused.) 

19 

20 

THE COURT: Any A lications from anybody? 

MR. SANTULLI: I believe currently there's a million 

21 dollar bail on Mr. Pompey. 

22 THE COURT: The Court will revoke any bail that exists 

23 at this time. 

24 

25 

MR. SANTULLI: Thank you, your Honor. 

THE COURT: Sentencing date, we'll have it a week from 



1 Fr iday. 

2 MR. KLEINER: I'm not going to be available that 

3 week. I'd ask the following week. 

4 THE COURT: You won't be available the 27th? 

5 MR. KLEINER: I think I'm going to need an extra week, 

6 .Judge. 

7 THE COURT: We'll move it to April 3rd. 

8 MR. KLEINER: Thank you. 

9 ~~E COURT: All right. 

10 (Proceedings concluded.) 

11 * * * 
12 C E R T I F I C A T I 0 N 

13 I, HOLLY E. SCHULZ, c.s.R., License Number XI00676, an 

14 Official Court Reporter in and for the State of New Jers~y, do 

15 hereby certify the foregoing to be prepared in full compliance 

16 with the current Transcript Format for .Judicial Proceedings and 

17 is a true and accurate non-compressed transcript to the best of 
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19 
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Colloquy/Sentence 

THE COURT: All right. Be seated please . 

This is the sentencing in State -vs- Pompey. 

Ready to proceed? 

MR. SANTULLI: Yes, your Honor, State's ready to 

MR. KLEINER: Defense is ready. 

THE COURT: Go ahead, Mr. Santulli. 

MR. SANTULLI: James Santulli, Assistant Prosecutor 

9 for the State of New Jersey. 

2 

10 MS. PEIFFER: Sharyn Peiffer, Assistant Prosecutor for 

11 the State. 

1: 

13 

14 

MR. KLEINER: Eric Kleiner, 84 Main Street Hackensack 

on behalf of Mr. Pompey. 

MR. SANTULLI: Judge, the State would move the 

15 sentencing of Josh Pompey. It's on indictment S-1594-89, 

16 regarding eight counts after a jury trial that took place on 

17 March 9t h, 1998. 

18 

19 

THE COURT: Mr. Kleiner . 

MR . KLEINER: Judge, I've reviewed the Presentence 

20 report and discussed the Presentence report with my client . 

21 

22 

23 

24 

25 

Judge, I just would like to alert you to the second to 

the last page -- I believe of the third to the last page of the 

P.S.I., starts at the top of the page 2/2/83 --

THE COURT: Yes. 

MR . KLEINER: It's the prior record page , your Honor . 



Colloquy / Sen tence 3 

1 1 THE COURT : The prior record page. Okay. 

e 2 MR. KLEINER: It should say on t he upper left top 

3 2/2/83. 

4 THE COURT: Oh, it starts out with -- okay, on the 

5 date --

6 MR. KLEINER: Where it says Bloomfield, your Honor, --

7 THE COURT: Correct. 

8 MR. KLEINER: -- there are five charges in that case, 

9 that was the state trooper case, it says on the disposition on 

10 the right, charge number six, not guilty. There was no charge 

11 number six. Charge number five was attempted murder, that 

1 charge was dismissed. So it should read charge five was 

• 13 dismissed, your Honor. 

14 THE COURT: Mr . Santulli, is that correct? 

15 MR . SANTULLI: I believe so. 

16 THE COURT: Okay. Will the defendant please make that 

17 change , strike out attempted homicide and the not guilty 

18 change 

19 MR. KLEINER: Judge, also --

20 THE COURT: -- six to number five. 

21 MR. KLEINER: Judge, also, your Honor, where it says 

22 on offense informat i on where it says police report attached, 

23 obviously that is the State's ver sion of what they believe 

• 24 happened. In no way does the defense st i pulate or agree to t he 

25 police reports attached as being accurate or be i ng truthful or 
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being what happened in this particular - -

THE COURT: Well, you're talki ng about --

MR . KLEINER: It says police report attached 

THE COURT: Which page is that on? 

MR. KLEINER: That's on, your Honor, going through 

THE COURT: You mean Offense Circumstances? 

MR. KLEINER: Yes. And then there is a police report 

8 attached . 

9 I want to be clear for the record that the defense 

4 

10 does not agree to that, but we do know it's part of the State's 

11 version of what happened . 

1 THE COURT: Correct. 

13 Anything you want to say on behalf of your client? 

14 MR. KLEINER: Yes. 

15 Judge, t he Public Defender's office five years ago, 

16 after numerous attorneys had represented Mr. Pompey, asked me 

17 at that time with various co-counsel from time-to-time, to 

18 represent Mr. Pompey, at that t i me being death penalty charges. 

19 Back in 1993, almost five years to the day of Mr. Pompey's 

20 sentencing today, I can recall being assigned this case while I 

21 was a Publ ic Defender. Of course, this Court knows I'm a 

22 private attorney now, and I came to see Mr. Pompey with what I 

23 saw as an avalanche of discovery . The principal p iece of 

24 discovery at that time and remains today to be the so-called 

25 confession. 
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1 I went to see Mr. Pompey , and the original meeting 

e 2 with Mr. Pompey dealt with his defense . The first order of 

3 business as I saw it was to put togethe r a defense strategy to 

4 save his life, and that was the responsibility that I was given 

5 by the State system. Five minutes into the interview, the 

6 first time I had met Mr. Pompey and regaled him with strategies 

7 and tried and tested ways in the past of saving his life, Mr . 

8 Pompey informed me that he was innocent, and that was the 

9 beginning, your Honor, of a five year investigation by the 

10 defense. 

11 Probably over a half a million dollars, if not more 

l ; was spent on his defense, and it was separated between saving 

13 his life and trying to prove or attain information which would 

14 lead to evidence of his innocence. 

15 After that , your Honor, things started to happen. 

16 1995, your Honor, the defense retained an expert, a Dr. Richard 

17 Offshe f rom California, who was even quoted in the New York 

18 Times on Monday about innocent people often confessing to 

19 crimes 

20 MR. SANTULLI: I'm going to object, this is not proper 

21 questioning --

22 THE COURT: Mr. Santulli, I'm going to let him 

23 continu~, I will have no objections during anybody's 

24 statements. 

25 MR. KLEINER: Dr. Richard Offshe, who we believe to be 
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1 1 the foremost authority on false confession in the United 

e 2 States, if not the world came into see Mr . Pompey in 

3 sometime in 1995. After that, your Hono r, we learned from Dr . 
2 

4 Offshe that Mr. Pompey had given a false confession, that he 

5 had no actual knowledge of the murders. Subsequent to that, 

6 your Honor, Dr. Offshe wrote a report prior to this trial 

7 indicating exactly what I am saying in court today. 

8 This is a case which really the linchpin of the case 

9 was the so-called confession. Unfortunately, your Honor, the 

10 evidence that led to Mr. Pompey's innocence is evidence that no 

11 jury has ever heard, and that deals with not just Dr. Offshe 

1. but another false type confession expert who would have 

1 3 testified if Mr. Pompey had known actually of the murders in 

14 this case falls within -- falls within a frame of cases where 

15 we see people like Dr. Offshe saying yes, on the face of it 

16 there appears to be evidence of his guilt, but on close 

17 scrutiny and by the use of very well trained experts who have 

18 worked for both sides, we find ' hat there are problems. 

19 The one thing that always bothered the defense, your 

20 Honor, even though Dr. Offshe had found Mr. Pompey in his 

21 report was innocent, was how was Mr. Pompey's D.N . A. on the car 

22 swabs, and I think we learned t he answer, your Honor, in the 

23 summer of 1996, where the summer of 1996 the defense 

24 successfully tested a whole series of physical evidence and 

25 found the presence of E.D.T.A. on physical evidence. The 
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E.D.T.A . was what was the preservative of Mr. Pompey's 

reference sample. Two experts would h ve testified in the 

3 first trial and in the second trial that evidence was tampered 

7 

4 with, that Mr. Pompey was basically framed because the E.D.T . A. 

5 that is in his reference vial is in the blood stained areas on 

6 various pieces of physical evidence, including the car swabs. 

7 The defense, again, just as with Dr. Offshe, was 

8 unsuccessful in persuading the Court, the Appellate Division or 

9 even the Supreme Court of New Jersey to allow this evidence in. 

10 Both Appellate and Supreme Court did not rule on the merits of 

11 this issue, your Honor, this issue is now preserved for appeal . 

J _ But that was the ultimate question i n this case was the 

13 scientific D.N.A. testing -- we already knew from Off she 

14 that the confession was false, but we didn't know why his 

15 D.N.A. was appear i ng. 

16 We believe, your Honor, that the evidence of his 

17 innocen ce is important today because the framework of the 

18 State's argument at sentencing ~s is he has no remorse . That's 

19 been constantly used during the trial , where Lieutenant Carlino 

20 said he had no remorse. He had no remorse. Mr . Pompey, five 

21 years ago said he was innocent. I saw him on Tuesday in 

22 Trenton. He -- we talked together and he again stated to me 

23 that he was innocent. He cannot have remorse for a crime that 

24 he claims that he didn't do, and I stress these factors, your 

25 Honor, because it's not just the lone defendant saying I'm all 
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2 1 alone here, saying I'm innocent. People cannot testify as 

e 2 experts in a court of law and say I bel ieve he's innocent, but 

3 I believe, your Honor, and I think the truth will come out now 

4 that the trial is over about what experts for Mr. Pompey 

5 actually believed. 

6 I believe, if you ask Dr . Bing, Dr. Ballard, the 

7 E.D.T.A. expert, Dr. Rieders, the other E.D.T.A. expert, Dr. 

8 Offshe, and a whole host of other defense experts that they 

9 believe in Mr. Pompey's innocence, they will tell you they do, 

10 that's why they came to his defense. It had nothing to do with 

11 money. Never did. Never will. These people often test i fy for 

1 ' the prosecution. That is what happened in 1996 . 

• 13 This case, your Honor, sets an example tod y of the 

14 dark side of the system. It's not a surprise to the defense 

15 that there was a jury verdict of guilty in this particular 

16 case, in light of the fact that just the two preclusion issues 

17 that I mentioned are added to 12 or 13 other issues that turn 

18 out to be what we had planned t Ld defense case was basically 

19 ten or 15 percent of our defense was permitted to be given to 

20 the jury. Over 80 percent of our de f ense was precluded from 

21 the jury, mostly by the original trial court, not by your 

22 Honor. 

23 So, the jury convicted Mr. Pompey and the Court has a 

24 responsibility to sentence Mr. Pompey in accordance with t he 

25 law, but, your Honor, it doesn't mean because there is a 
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2 1 verdict that i f the jury had had the i nformation that the 

e 2 defense knows proved his innocence, the hard evidence, that we 

3 wouldn't have had a different verdict in this case. 
3 

4 We do know, your Honor, that this is not and would not 

5 be the first case where an innocent man was convicted. It will 

6 not be the last case, but it is a dark day, your Honor, because 

7 Mr. Pompey protests his innocence. 

8 The defense believes that the person or persons who 

9 committed these terrible crimes is walking free, and the 

10 defense believes, your Honor, that on top of everything else, 

11 these arguments are arguments I made on the record before. I'm 

12 saying nothing I haven't argued before outside of the presence 

1 3 of t he jury, that the message we are sending today · s t hat you 

14 can get caught doing the worst, which is blood tampering with 

15 somebody's blood v i al, including planted evidence that the 

16 Court has discussed with the defense in the past, some of which 

17 was heard by both juries, and you can get an innocent man 

18 convicted . You can prosecute an you can get the real killer 

19 or killers to go free, and it will happen again, your Honor, 

20 that's the dark side to this case. 

21 I think the first thing that we learn as lawyers is 

22 that the angel of axi om is it's better for a thousand gui lty 

23 people to go free than for one innocent man to go to jai l. 

24 Today, Mr. Pompey will serve what appears to be a life 

25 term in Trenton State Prison, but I can tell the Court based 
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3 1 upon the information that I have in this particular case, only 

e 2 a small amount which I'm indicating today , that Mr . Pompey i s 

3 not guilty in this particular case, and maybe this is what 

4 Bergen County deserves, maybe they deserve after what they did, 

5 what law enforcement did to get away with what they did to 

6 sentence an innocent man, to let the guilty go free, your 

7 Honor, and the worst part is that it will happen again, because 

8 the message today that's sent out by this verdict is that even 

9 if you get caught planting somebody's blood, taking a false 

10 confession, you can get away with it, that's the real sad part 

11 of the Pompey case. The case just isn't about Pompey. 

1 . Then the question becomes why would an innocent man 

• 13 confess to crimes that he didn't do? Dr . Offshe w u ld have 

14 been very happy to explain that a man shackled during a 

15 confession or handcuffed; that says a lot about what happened 

16 here, but what the defense also supplied the original trial 

17 Judge was drastic amounts of strong evidence that the 

18 credibility of the two law enfo . c ement officers who took this 

19 statement were not to be believed . I'm saying nothing today 

20 that hasn't been p r eviously stated on the record in t he past 

21 that's not a public record in this case. 

22 Carlino in ' 94 - -

23 MS. PEIFFER: Judge, I would object to this, this i s 

2 4 another opportunity for Mr . Kleiner - -

25 THE COURT: Miss Peiffer, let's get this over with. I 
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3 1 am going to let h i m make his statements. 

e 2 MR. KLEINER: Michael Carlino was arrested in the 

3 summer of 1994 for crimes of moral turpitude, he was turned in 

4 by his own fellow investigators. 

5 THE COURT: I assume you will continue and say all 

6 charges were dismissed and found without merit? 

7 MR. KLEINER: Yes, the Attorney General's office 

8 decided they did not have enough evidence to process, they 

9 later -- the jury was not allowed to hear about that. I 

10 believe that the Rules of Evidence, if I had been in federal 

11 court would have permitted me that right, which is also an 

2 issue for appeal . 

13 Michael Mordaga, the person who you have b e n reading 

14 about in the paper since this verdict as being the linchpin 

15 towards establish ing the case against Mr . Pompey from the point 

16 of his arrest has a record, your Honor, of coincidentally being 

17 in the right time at the right place just like in this 

18 particular case. We supplied r he original t r ial Judge with a 

19 panoply of cases which established his M.O., and his M.O. is 

20 that he claims he's always in a place coincidently, not once, 

21 not twice, not three, four, five -- at least ten cases, your 

22 Honor, that we can find where they went undercover, buyers, and 

23 busts which are always coincidently in the right place. But 

24 cases like that, including one which is the subject to a 

25 wrongful death action against him for shooting a man 15 times 
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3 1 in the street. 

e 2 I can only imagine --

3 MR. SANTULLI: Judge, I object . It's not true. 

4 MR . KLEINER: Well, he shot a man 15 times with two 

5 fellow officers, so the record 

6 THE COURT: So, other people were shooting, also? 

7 MR. KLEINER: Yes, two other officers. 

8 THE COURT: And, also, the person who died was shot, 

9 too, shot a gun that night. 

10 MR. KLEINER: We don't know that, your Honor. We've 

11 never seen the autopsy reports and we've never seen the files, 

J , but I know 

13 THE COURT: But you made the mistake witho ut having 

14 seen any of those files. 
4 

15 MR. KLEI NER: I only know the statement of what I've 

16 read, what I've been provided by the victim's family which is 

17 apart o f a wrongful death action today and it is an active 

18 case. 

19 There are a whole series of prior arrests of Mordaga 

20 that show a pattern, planting evidence, false confessions , 

21 things that were brought forth to the original trial Judge in 

22 this particular case and remain as apart of the record today 

23 and will remain as apart of the record during appeal. It's 

24 these two officers that the juries were i ntrusted or told to 

25 believe. Without this information coming to the juries, your 
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4 1 Honor, to either jury, how could they know that these people • 2 were not worthy of belief. Since we don 't have audio and video 

3 transcription of these events, your Honor, we have to take 

4 their word for it, and these were the things that we were 

5 denied given -- denied the right to give to the jury . 

6 I would state, also, your Honor, that we have a case 

7 where Mr. Pompey had been arrested three months before this 

a arrest where the State said he murdered somebody. Sure enough, 

9 three months later, charges were dismissed because the victim 

10 OD'd; that's apart of the previous papers in this particular 

11 case. 

12 THE COURT: Mr. Kleiner, you're leaving things out 

• 13 like he dumped the body in the Hackensack River. 

14 MR. KLEINER: We totally dispute we totally dispute 

15 that evidence, your Honor. The State had no such evidence that 

16 they could convince a jury, so they dismissed those charges. 

17 THE COURT: No, the State conceded that the woman died 

18 of an overdose. 

19 MR. KLEINER: The defense concedes he did no dumping, 

20 that he took his car where he was supposed to use for the 

21 person that was dumped, there's never been any evidence put 

22 forward today of any scientific nature that says he ever did 

23 that. We all know that the Prosecutor's office in this case 

• 24 dismissed that case three months -- or a month before this 

25 particular charge. He wasn't guilty of that offense, that 
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4 1 charge was dismissed, and he wasn't guilty of this offense. 

e 2 We do know one thing from the r eports and from the 

3 sentencing memoranda in this particular case, your Honor, we 

4 have evidence, and one of the State's experts even agreed 

5 during the Miranda/suppression hearing, where Mr . Pompey has an 

6 I . Q. of somewhere around 78 to the low 80's, Mr. Pompey did not 

7 have the cognative ability to be able to overcome what he was 

8 subjected to in the interrogation room; that's obvious by the 

9 experts who would have testified in this particular case, and 

10 that's exactly what the Court should take into consideration 

11 today, that you're not dealing with somebody, your Honor, who 

J ~ has a high school education, you're not dealing with someone 

13 who has anything more than a borderline retarded r~nge 

14 intellect, and those were things that certainly tell us a lot 

15 about why we're a t the stage that we're at today . 

16 This case, your Honor, falls within the line of cases 

17 that are unfortunately part of our criminal justice, present, 

18 past, and perhaps future. I t h ' nk in this particular case, 

19 your Honor, what you will see in the future is that one day Mr . 

20 Pompey will be exonerated. One day Mr. Pompey will be free, 

21 and one day Mr. Pompey's innocence will be r evealed in a way 

22 that wi ll be much les s drastic and punishing to the criminal 

23 justice system than if he had the ability to present all the 

24 evidence that showed his i nnocence i n th i s case . 

25 Your Honor, the other arguments I have c o nc erni ng 
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4 1 concurrent/consecutive sentences I've made in my memorandum. I • 2 ask the charges to run concurrently. I ask for the minimum 

3 amount of time to be given, based upon the arguments in my 

4 sentencing memorandum, but, also, I ask the Court, any charges 

5 he has not been convicted of that he has continually indicated 

6 his not guilty status and cases to be reactivated and not be 

7 used for sentence purposes based upon the presumption of 

8 innocence in this particular case. 

9 THE COURT: Anything your client wishes to say? 

10 Mr. Pompey? 

11 THE DEFENDANT: May I stand, your Honor? 

l ~ May I stand up? 

1 3 THE COURT: Yes. 

14 THE DEFENDANT: Your Honor, first of all, I want to 

15 start off by saying I don't know what these people are talking 

16 about, number one. All I know is what they told me to say, 

17 that's all I know. And I'm telling you the truth, I didn't 

18 want to say anything, I just wa~ ed to sit back. 

19 I always had been -- one time I wanted to take the 

20 stand; there is a number of reasons why I couldn't take the 

21 stand, your Honor, but I wanted to take the stand. I want to 
5 

22 set the record straight the way it is supposed to be. I'm a 

23 citizen, just like anybody else in this place. You don't have 

• 24 no prior record of me going around beating up people, stabbing 

25 people, killing people, whatever you want to call it. I am a 
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5 • 1 person that everybody is -- I had a carrer as a prize fighter 

2 working my way up. Those are the only people I was concerned 

3 about putting my hand on is people that is in front of me 

4 legally that I am entitled to do, and that is to be a prize 

5 fighter. 

6 

7 They take my skills, they twisted it around saying I 

a beat these two people brutally. I didn't beat these two 

9 peop le . I can't even see myse lf beating on an old woman, the 

10 victim, two deceased people. Those people were loving -- God 

11 loving people like I am . 

My mother is a minister. I come from a minister 

13 family, and I'm strongly, strongly individual. I am a believer 

14 of God. And the prosecutor sitting over there no, it's not 

15 what people think. I come after these prosecutors I'm 

16 not - - I can stand here right now and tell you no, this is the 

17 real pe son, this is the real person, a man upholds a 

18 responsibility and upholds for . a t he's accounted for. These 

19 prosecutors, they knew what they did, what they had done. They 

20 know my attorney. I was shocked. I love this man. This man 

21 brought the truth out, and a lot of other at t orneys didn't want 

22 to touch this case for a number of reasons, me and my attorney 

23 knows why . But he didn't care, he took this case, with regard 

24 to life or death matters, he took this case. My lawyer was 

25 threatened, everything,. I was threatened --
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5 1 I'm sorry, I can't let it go, can't let it go. I'm 

e 2 telling your Honor the law forbids me for saying certain things 

3 in this courtroom, but I'm going to say it and it's the truth. 

4 I ain't like what happened to him. I ain't like what happened 

5 to me, and --

6 Your Honor, everybody wants to know the truth. I'm 

7 telling you now, I'm convicted, there is nothing in it for me, 

8 it's over now, but I'm still saying to you today, the State my 

9 lawyer said will come out. We working hard. It will come out. 

10 These people in this courtroom, they know who they 

11 are. I watched them throughout times and times. Like I said 

:1 before, I'm not coming after nobody , your Honor. I'm supposed 

1 3 to be accused as a double homicide murderer. 

14 No, these people in the courtroom -- I'm going to tell 

15 you -- first of all, I'm going to say it, this is the kind of 

16 person you're dealing with. I have no remorse no, no. But 

17 I love those people, those deceased people, I love them. I 

18 loved them very much. 

19 If I was out here today I would search very hard to 

20 get to the bottom of this case. 

21 The prosecutors -- I don't even feel nothing in my 

22 bone. I don't feel angry. I am -- they have a job to do, your 

23 Honor, they have a job to do. You have a job to do as a chief 

24 judge of the judicial system, as well as they do. My lawyer 

25 my attorney has a job to do, and these are citizens of the 
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5 1 State of New Jersey, all of them of the United States, they're • 2 entitled to hear what's going on . I not only speak to ye~ , but 

3 I speak out to everybody in thi s courtroom, they been misled, 

4 but they don't understand. 

5 God says forgive for those they don't know -- they 

6 don't know. 

7 Not one of those jurors can say that I know he's a 

8 killer. If they do say that, you know what that means, because 

9 only God knows who killed these two Godly lovely people, I can 

10 say that because I know these two people. I know them, your 

11 Honor. 

12 Audrey, she rolls - - turns i n her grave, and if she 

• 1 3 can s peak today she would tell these people don't a tac k me, 

14 don't attack me . I protected that woman ever since I been with 

15 her from the very beginn ing. I protected her. It hurts me so 

16 bad, your Honor . It hurts me very bad, and I'm telling you the 

17 God's honest truth, there is a lot of roads I want to cross 

18 right now, but this isn't the pr 0per time to do it, set the 

19 record straight. 

20 I'm talking about verbal abuse. Somebody really need 

21 this verbal abuse, because you see it's not i n my blood. I 

22 just can't -- I just c an't reach out and attack everybody that 

23 I know deserve to be attacked by me. 

• 24 That officer -- all this started and even that 

25 officer that arrested me, I want to make the record clear, what 
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6 1 you looking at today I've been like this ever since a boy -- a 

e 2 baby, it ' s never going to change . I'm not going to let the 

3 evil mind of the people change my ways, I'm a God loving 

4 person, a nd thi s lawyer knows that, he knows that. He only 

5 hear me say he just didn't say I'm innocent, he looked into 

6 the case prior to me saying I'm innocent. He came to me and 

7 said I know that's what he said . This lawyer stands up today, 

8 even prior time he spoke the truth in this court, and the court 

9 started ge t ting to the truth of the matter of this case of what 

10 is going on here. This is the officer right here of the court . 

11 He did -- he brought out the truth to the citizens of the State 

1: o f New Jersey, he brought the truth out , your Honor. 

1 3 I hate to point fingers, your Honor, but i t puts me 

14 like right now where I am. My hands are t ied. I'm in a bad 

15 situation. I real ly want to go over the bridge to say the 

16 things I got to say, but I got to tell you , the cop that 

17 arrested me, Officer Mordaga, all of this because of him . It's 

18 his fault, and he knows why he ~ r ested me. He knows why he 

19 arrested -- like I said, I'm a gentleman . It takes a whole lot 

20 for a gentleman to be in the state o f mind that he is right 

21 now. 

22 I lost everyt hing in my life . I lost everything . 

23 Like I said, these prosecutors , Judge , you know about 

• 24 perjury. My record -- there is nothing in my rec or d says 

25 any t h i ng t hat I ' m a v i olent per son unt i l t h i s cop came i n to my 
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6 1 life, until this cop -- then they tried to put murder on me. 

e 2 Then they attempted murder -- that just i fies right there what 

3 was going on right there with Mr. Pompey . 

4 I'm reading in the press -- reading in the papers, 

5 they misled -- that's a tale -- that's to send a message to the 

6 people of the State of New Jersey as well as in the United 

7 States, there is not a resident to the State who knows what's 

8 going on, why they saying these things about Mr. Pompey. 

9 Those jurors, your Honor, I'm telling you, somebody 

10 got into their heads, because I cannot believe 12 people - - all 

11 14 people, after what my lawyer truthfully by law from his 

1 heart, guidance of God to lead this man to show these courts 

13 the truth in this case. Those jurors looked, they s a w the 

14 message that God provides in my heart to present to these 

15 courts, citizens of the State of New Jersey. They know, your 

16 Honor, my hands were cut. 

17 I work. I work hard. I'm a creative individual. I'm 

18 a prize fighter. My knuckles g . t scarred every day . My hands 

19 gets damaged to put it this way, your Honor, every day. 

20 We know the difference between a deep cut and a 

21 puncture wound, such as a cobra bite. They know the 

22 difference. Anybody in their right state of mind in the spirit 

23 of God, like I am, would look at the evidence and say that 

24 something is wrong. 

25 Your Honor, you park your car, as an exampl e, in your 
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garage . People say your Honor, where did you park your car 

this morning before you went out to go to work? What are you 

21 

3 going to say, across the street in a park ing lot? The evidence 

4 is people are going to go shopping at the dairy, you don't put 

5 an office appliance list in the dairy list . These people moved 

6 the evidence around. They tampered with everything. 

7 The interrogation , I was under a lot of pressure . You 

8 see how I am right now, your Honor, I suppose to be a citizen, 

9 right? The cops were doing the ir job. 

10 I know a lot of these officers, I g i ve them thumbs up. 

11 They were working hard on this case. They was working hard . I 

12 can't go into details, but you will be surprised about how 

13 

14 

desperate I was to try to find out about this case . 

I say one thing -- one thing I say it, one thing, and 

15 I can't go any far t her, my parents, they came home. This lady 

16 which you know a lot of people know, you know, your Honor, the 

17 witness they got there on the stand testified - - she said I was 

18 home. She said -- she she kn~w of Audrey Robinson. She was 

19 nervous, disturbed, she was frightened. You could look at that 

20 woman and tell you she get nervous. She lose her sense of 

21 direction. She gets confused. But I was as l eep, your Honor, I 

22 was asleep. She came home, her voice - - she woke me up , and I 

23 looked around, I asked her what happened? She couldn't 

24 explain. She couldn't explain. But I exp lain to her , I says 

25 to her, how can that happen? I says what 's goi ng on here? Her 
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7 1 and her mother went out to the crime scene. 

e 2 I laid back down. I couldn't l ay back down for -- I 

3 got back up. I got sick, and I just say this, there is a lot 

4 of officers in here know, I backtracked and went right pass my 

5 people. They didn't see me, but I walked right behind my 

6 people. Backtracked behind my people after I wouldn't lay 

7 down. I reversed, got out of my bed, went to the crime scene, 

8 and I was asking these officers questions about what happened, 

9 and they know I was asking them what happened. 

10 Next thing you know, they go into complication, they 

11 had to no meetings on. Yeah, Pompey was at the crime scene. I 

12 can't prove that . Yeah, I was there asking certain officers 

13 ques t ions, your Honor. They knew the kind of clothes I was 

14 wearing, but they can't come in court and say that because it 

15 would be a contradi ction because, oh, I wore the same clothes 

16 for three days. 

17 That cop that get on the stand that testified, certain 

18 cops that I spoke to -- oh, he w~ e blue jeans the day of the 

19 murder. I seen them. Yes, I seen them at the murder crime 

20 scene. This is a little drama now, you hear that testimony to 

21 a jury it would turn them around. 

22 They say in my statement I did this, went back, dumped 

23 evidence in one area in a dumpster. Does that make any sense? 

24 Would a murderer go in one area, dump evidence, and go in 

25 another area and spend all that time risking the cha nce of 
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7 1 getting caught, moving evidence all over the place, all ove r 

e 2 the res i dent ial area and then going to go - - and worst of al l 

3 and put the evidence around his house? How can that be, in the 

4 areas where he l i ve? 

5 Your Honor, you know I'm going to say this. I can 

6 just ify thi s case from the beginning to t he end . I could 

7 really go int o de t a ils , it would take two hours to expl a in it, 

8 but a ll due r espects to this Court , I really want to do it for 

9 the family members, because I want to twist everything back the 

10 way it was. 

11 It takes too long. It takes too long. But I want to 

12 get the facts, and I'm going to sit down because only the 

3 peop le in their hearts change their own mind and t moug ts. I 

14 send a message to the family, one of these things I want to 

15 say. Number one, how can they sit back there, certain people 

16 sucki ng their teeth, blowing, saying things about my lawyer, 

17 saying things about me, and they weren't even at the crime 

18 scene. They wasn't even at the murders during the time that it 

19 happened . You got to think how can they sit back there these 

20 people - - I'm not talking about the family members, I ' m talking 

21 about the people back there that I acknowledge throughout this 

22 case can do that t o me? How they have the audacity to do that. 

23 They know nothing about me. All they knows is what thes e 

24 prosecutors had said to them or what was i n the p r ess . The 

25 p ress is on l y doi ng the i r job, the i r put t ing out what t hese 
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7 1 peop l e puts in their mind writes in the papers , t hat' s what's 

e 2 happening, because the press wasn't the re du ring the times of 

3 the crime. I wasn't there at the time o f the murders . 

4 Prosecutors wasn't there when the murders went on. 

s You got to ask yourself why they know so much, because 

6 this is their case? They manufactured the case . The State 

7 trust these people. They put the evidence in their hands and 

8 they twist the case around and make the case fit who they want 

9 it to fit . I say that . 

10 Now, about me, your Honor, about me . About me. I can 

11 go very deep into this, but I'm just going to get to certain 

1 ~ poi nts, get to the facts. 

3 With all due respect to the court's time, as I said, 

14 I'm a gentleman, and later on what I want to say I'm not going 

15 to say, but it wi l l come out because God is working a lot of 

16 powerful people in this case and they will reveal the truth to 

17 the vic t ims' family . 

18 I have a lot to say ab~ut Officer Mordaga . He got a 

19 grin on his face. I know this officer for many years. He 

20 knows what this case is all about. He knows what this case is 

21 r eally all about, your Honor. I'm not laughi ng, he's laughing. 

22 I 'm not laughing. Eve rybody's g iggleing. They joke, we got 

23 t he 

24 THE COURT : Officer Mordaga is not laughing or smi ling 

25 a t t h is t i me . 
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7 1 THE DEFENDANT: Well, listen, he has a grin on his 

e 2 face. 

3 THE COURT: I don't see one at the moment. 

4 THE DEFENDANT: I see a grin on his face. I see a 
8 

5 grin on his face. I definitely see the grin on his face, but 

6 I'm going to let everybody be misled by the State by this 

7 officer. 

8 You know, I have a of of things to say about this 

9 officer, but I'm going to leave it in the hands of God. 

10 A lot of people working above everybody in this 

11 courtroom or this case. I don't hate Mordaga. Mordaga got a 

12 lot of things to me, to my family, a lot of his buddies on the 

13 street. His buddies that arrested -- help arrest m~ in this 

14 case in Maywood, those are his buddies. I know these cops I 

15 know those cops. Why you think I'm in Maywood, those cops know 

16 me . Mordaga knows me. That's his buddies. He didn't dispatch 

17 to the dispatch and they just went and they just grab any 

18 officer to assist him, because a l ot of those officers, they 

1 9 might say I'm not going to be a witness for you. This guy 

20 didn't strike you. Whoose side are you on? You on his side or 

21 are you on my side? I'm an officer of the law, we buddies, 

22 Blue Shield , we behind a badge. I want to bring this guy in. 

23 I can't bring him in, I got to have a proper cause. 

24 He knew that, that's why there we re certain people 

25 that assist him in this arrest. 
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Nothing happened, your Honor, I didn't put my hand on 

Mordaga. I didn't touch him. They did more to me in the 

interrogation room than I did to them. I didn't do nothing. 

A person come in for questioning, see, look at me, 

5 your Honor, you see me right now? 

6 

7 

THE COURT: Yes, I can see. 

THE DEFENDANT: I knew this was going to happen 

8 because in '80 -- in '81, '2 he told me this was going to 

9 happen, that something very serious was going to happen to me. 

10 Yes, like I said, I would love to go into details, but 

11 it takes a long time to explain to the families of the deceased 

1 ~ people why all this happened. Then t hey say this to 

13 themselves, everybody says, right, why he confess? 4 6 page I 

14 believe it is, why didn't he take the stand? He knows why. 

15 Prosecutors know why, because what they're about to say to you 

16 when I'm finished is the reason why I couldn't take the stand, 

17 because a jury, they already brainwashed. They already - - a 

18 lot of people already brainwash , your Honor. 

19 These people here, they pump this crap in the press to 

20 these people. It go right on these people, citizens of the 

21 State of New Jersey, they read this stuff . And you know 

22 something, you know what they s ay to themselves when they read 

23 the papers, for years it ' s been going on, psychologically their 

24 

25 

mind, they say to themselves, Susan, Carol, John, Harrison, you 

know, they found the suspect. Yeah, oh , they found the 
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8 1 murderer . Oh, God bless the officer that arrested this guy. 

e 2 It goes from one ear to the other. From one ear to the other. 

3 This is what goes on in the judicial sys tem. 

4 Next, you know, half of the people in the State of New 

5 Jersey is born on -- going on right now, right on this date 

6 looking at -- look at the suspect. Yeah, he's a murderer. 

7 Yeah, I hope he gets what he deserve. But people misses the 

8 whole point. 

9 You see that's why God's laws are s t ronger than man's 

10 laws. God said don't judge man for therefore you be judged. 

11 You can judge the evidence, you don't judge the man. These 

l ~ people are looking at me and they say ing sure, yeah, okay . 

3 I'm not looking for nothing here, Judge, y u can 

14 sentence me to a 100 years. I -- let that be straight and 

15 clear, this is not for that. I'm not asking for no sympathy. 

16 How can I ask for something, I'm an innocent man. I didn't do 

17 nothing . No remorse. Nothing. 

18 Prosecutors -- let me g o back to them. They only 

19 doing what they -- what they suppose to do. They representing 

20 the State. This officer here, he's feeding the prosecutor all 

21 this evidence. Prosecutor gets the evidence, the police do 

22 their job, they do their job. They work hard . 

23 Like I said at the crime scene, they trying to gather 

24 all of the evidence and everything, but what happened when the 

25 evidence poi nts in the other direction, you actually think they 
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8 1 going to go right back to this officer and say what did you do? 

e 2 What happened here? 

3 Carlino. There is another one . His buddy off i cer 

4 Carlino, prosecutor investigator. This guy is a narcotics guy. 
9 

5 That tells you, what in the world he's off duty. That should 

6 tell you a whole lot. He's been after me since '80 and he got 

7 his wish, because you see God allowed this to happen . Every 

8 step of the way from '80 to now as I've been a citizen in the 

9 State of New Jersey, Hackensack, this officer been harassing me 

10 for years. There is a lot of reports about this officer that's 

11 not even revealed, that's not even revealed to the Courts of me 

1 . going in and out of the police stat ion for questioning. 

13 Under the 72 -- 72 hour act, in and out o f police 

14 station. Mordaga, what did he do now? Just want to talk to 

15 him . In and out of police station, your Honor, since '80 

16 '81, '82, '83 and '89, and the next thing you know Mordaga pops 

17 up agai n. All of a sudden this girl consulting with -- she 

18 pops up dead. Next thing you k ow after that I'm dealing with 

19 Audrey . All of a sudden Audrey pops up dead . But, you know , 

20 these people can think what they want, I would go into more --

21 I would put -- it's anyway biography in that case. 

22 I will go all the way from the trust of this case all 

23 the way up to the end of this case. I don't need what they 

• 24 got. They got everything in front of -- I can stand right here 

25 and go from the very beginning day between me and this officer, 



9 e 1 

Colloquy/Sentence 

all the way up to now by this had happened. 

29 

2 My attorney says this guy is d ' r ty. He is dirty. He 

3 is dirty. I knew the person he shot. No what it is with this 

4 officer, right, with this officer, it's about getting the 

5 suspects off the s treet. Fellow needs off the street. 

6 Political mark sitting right there, right in -- political mark . 

7 This man is protected by very powerful people that love his 

8 politics. Political -- it's very political. They backed this 

9 man up a 100 percent. He goes out, he plants evidence on 

10 people . I know that because I am a victim to the 

11 circumstances. I can say that . Those drug -- that case with 

1 ~ the robbery thing, with all these pe ople --

1 3 THE COURT: Mr. Pompey, I prefer to deal wi t your 

14 case, your sentencing, not some other matter. 

15 THE DEFENDANT: It's the mot ive that brings it where 

16 it is today, his conduct. It has a lot to do with this case 

17 that reflects on his conduct. He's a dirty cop. Everybody is 

18 behind him a 100 percent, they 're behind him a 100 percent 

19 because of a lot of people. They don't know his capability. 

20 They don't know just what you just said now, you cut me off, 

21 they don't know these things. That's exactly --

22 THE COURT: Mr. Pompey , I'm not going to go over 

23 another case . 

24 THE DEFENDANT: That's why this is going on. 

25 THE COURT: It's unrelated to you. 
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THE DEFENDANT: Excuse me, to you. 

THE COURT: It's unrelated t you. 

3 Anything you did with Officer Mordaga is not 

4 interfered in any way. 

5 THE DEFENDANT: Just couldn't care. 

6 No further questions, your Honor. 

7 MR. KLEINER: Judge, I have just one point. 

8 THE COURT: Go ahead, Mr. Kleiner. 

9 MR. KLEINER: Judge, I reviewed the Prosecutor's 

10 sentencing memorandum and I want to make clear one of the 

11 char ges the prosecutor is interested in utilizing to sentence 

30 

2 Mr. Pompey is the State trooper inc ident. Information from the 

1 3 Miranda hearing used by Dr . Wulach, W-U-L-A-C-H, ' nd i cated that 

14 Mr. Pompey had made certain statements to the hospital 

15 personnel after he had been arrested, turned out that 

16 particular case, your Honor, there had been three people in the 

17 car and Mr. Pompey had gone to the hospital after being pistol 

18 whipped on the head. The head i njury were discussed by Mr. 

19 Wulach. Mr. Pompey was charged with attempted homicide and 

20 later accepted a plea agreement when facing over 20 years in 

21 States Prison for a much lesser term. 

22 I'd just like to indicate to the Court in that case, 

23 Judge, the most serious charges were dismissed and that Mr. 

24 Pompey, although the police reports are part of the State's 

25 memorandum, Mr. Pompey does not agree with the ver sion that was 
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9 e 1 put forth by the State troopers and believes that he had been 

2 viciously assaulted pursuant to an arre s t made in that 

3 particular case. 

4 THE COURT: Who's going to speak for the State? 

5 MR. SANTULLI: Judge, I think we both would like to 

6 speak for the State. 

7 I'm going to start off, Judge. 

8 Today is Apri l 3rd, 1993, and there is one fundamental 

9 truth that exists as we are in this courtroom today and that's 

10 Josh Pompey is a murderer. He killed two people. He should be 
10 

11 punished for those crimes, and the additional crimes which he 

;2 committed on September 5th, 1989, a nd when he was arrested two 

13 day s later . 

14 Josh Pompey is a violent person . Josh Pompey deserves 

15 the fullest pena l ty of the law that this Court can give to 

16 protect the rest of society for his actions of the past and his 

17 dangerousness in the future. 

18 It took eight years. t took the hard work of 

19 numerous law enforcement officers and it took two courageous 

20 juries to come to this point where Josh Pompey is now to be 

21 sentenced for his heinous crimes. Josh Pompey has a violent 

22 record. He has a past where he has numerous offenses that he 

23 was convicted of, and I'd like to recount some of his 

24 background as I go over some of the aggravating and mitigating 

25 factors that the State feels belong as part of thi s case and 
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10 1 that should be considered when Josh Pompey is ultimately 

e 2 sentenced by this court. 

3 The overwhelming evidence in this case as the jury so 

4 found was that Josh Pompey killed Audrey Rob i nson and Madeline 

5 Mitchell. Audrey Robinson, a 32 year old woman who had a life 

6 ahead of her. Madeline Mitchell, a 74 year old woman, frail, 

7 in ill health, who had the right to live out the rest of her 

8 life in dignity with her family and in the solace of her family 

9 relationships, and that was all taken away by Josh Pompey. 

10 The aggravating factors in this case are numerous, and 

11 I like the Court to reflect on those that are part of 2C:44-1 . 

1 ? The first aggravating factor that the State believes exists is 

13 that the nature and circumstances of the offense a:nd r ole of 

14 the actor therein, including whether or not it was committed in 

15 an especially heinous, cruel or depraved manner. 

16 In this case, above and beyond the death of Audrey 

17 Robinson and Madeline Mitchell itself, it was committed in a 

18 heinous, cruel and depraved man er. Audrey Robinson was 

19 punched six or seven times by this so-called boxer. He choked 

20 her with his hand before killing her on two occasions. He 

21 sexually assaulted her, all because he could not get what he 

22 wanted, because she did not want to be with him. He choked her 

23 with a belt and applied pressure nearly causing her to become 

24 unconscious, and then ultimately he stabbed her 30 times . He 

25 stabbed her and assaulted her during a time when she knew and 
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10 1 was suffering mental anguish, because she knew that not only 

e 2 was she about to be killed but her aunt who had walked in on 

3 them was going to be killed by this viol ent person as well . 

4 And we look at Madeline Mitche ll, she was 74 years 

5 old . She was punched in the face several times. Your Honor 

6 has seen the photographs of the autopsy, her face being 

7 swollen, her eyes swollen, and she was stabbed 12 times . This 

8 is beyond the care of a normal murderer, this is acts of a 

9 coward and of a v i olent person who killed Madeline Mitchell 

10 just to save his own hide because he didn't want her to go to 

11 t he police, that's the kind of man that sits before you waiting 

12 to be sentenced. 

13 The second aggravating factor the State be l ' ves to 

14 exist is the gravity and seriousness of the harm inflicted on 

15 the victims, includ ing whether or not the victims knew or 

16 should have known the victim of the offense was particularly 

17 vulnerable or capable of resisting due to advanced age, ill 

18 health or was for any other reas n substantially incapable of 

19 exercising normal physical or mental power of resistence. 

20 As I indicated, both of these victims suffered 

21 horribly before they were ultimately killed. Josh Pompey was a 

22 f i gure of 6'4", 235 s ome pounds and he attacked and brutally 

23 kil led two women, including a 74 year old. Those factors go 

• 24 into aggravat i ng factor number two, that t he Stat e would 

25 suggest i s part of this case . 
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10 1 Thirdly, the risk that the defendant will commit e 2 another offense. It is almost a given that Josh Pompey would 

3 commit another offense based upon his past record, based upon 

4 his actions regarding the instant offense, and even subsequent 

5 acts, because he talks about Michael Mordaga, a respected 

6 police officer who has served the community well, and he leaves 

7 out the fact that he tried to put a hit out on Mike Mordaga 

8 while he was in prison for these crimes. 
11 

9 THE COURT: No, Mr. Santulli, let's not go into that, 

10 that's dealing with a charge pending. 

11 MR. SANTULLI: When Mr . Pompey suggests that he's a 

1 2 God fearing man and has no ill will f or anyone, I think that 

13 fact alone suggests the contrary. 

14 According to the risk factor under this aggravating 

15 factor, he was out on parole when these murders were committed. 

16 He had been in jail for another violent crime. He claims not 

17 to have been a violent person. 

18 Now, aggravating facto1 number three dovetails into 

19 aggravating factor number six, that the extent of defendant's 

20 prior record and seriousness of the offenses for which he has 

21 been convicted, and this case as a juvenile into adulthood, 

22 there is a virtual unbroken pattern of criminal behavior 

23 starting from February of '83 -- I'm sorry, starting March 1997 

• 24 he was found guilty of entering a motor v e hicle. He also has 

25 convictions for another, receiving stolen property of a motor 
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11 1 vehicle as a juvenile; driving without a license, and leaving 

e 2 the scene of an accident. 

3 In 1997, further, possession of stolen property, he 

4 was found guilty of that June 10th, 1997, grand larceny. 

5 MR. KLEINER: 1997? 

6 MR. SANTULLI: 1977. 

7 Your Honor, guilty of grand larceny. 

8 Further, in 1997 -- 1977, possession of stolen 

9 property, again, a motor vehicle . 

10 December 26th, '77, in Paramus, shoplifting. 

11 August 3rd, '78, receiving stolen property. 

12 Going i nto his adult history , again in Teaneck on 

13 January 25th, 1980, receiving stolen property, and a motor 

14 vehicle theft. 

15 Further, on February 13th, 1980, larceny and 

16 possession of stolen property. 

17 Again, in 1981, July, Hackensack, shoplifting. 

18 In 1981 there were two '-'ounts of robbery that were 

19 amended to larceny from the person, again a crime against 

20 ina i viduels. A crime where victims suffered the actions of 

21 Josh Pompey. 

22 And then we come to February 2nd, 1983, Bloomfield, 

23 the incident with the State trooper. 

24 Now, Josh Pompey claims to not be a violent person, 

25 but the recounting of what happened there is chilling, and I 
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11 1 think I should read for the record because it goes to t he e 2 character and background of Josh Pompe . 

3 The trooper who had made a motor vehicle stop, 

4 ultimately was a stolen car, stated the following in part: 

s Trooper Gregory Wilson stated, "I immediately got out of my 

6 troop car as the driver exited the stolen car through the 

7 driver's window. As he began to run off, I had grabbed him by 

8 the back of the neck and shirt and ordered him at gunpoint to 

9 the ground." 

10 Now, this was Josh Pompey, your Honor. 

11 He continues, "As I had the driver going to the 

1 ground, I glanced towards the suspec t vehicle and saw a second 

13 suspect in the vehicle seated in the rear exit the driver's 

14 window . I screamed for him to freeze and hit the ground. At 

15 that moment, suspe ct number one realizing that my attention was 

16 focused on the second subject, turned and grabbed for my weapon 

17 and got up. Both of us at this point were now in full standing 

18 position struggling over the we pon. I realized that I had 

19 lost control of the gun and was just holding on to the butt of 

20 the grip. Pompey was gripping the weapon with his finger in 

21 the trigger housing, applying pressure and squeezing the 

22 trigger. With my lef t hand I was grabbing the cylinder so as 

23 to try to prevent its discharge while he was twisting the 

• 24 weapon, which at this point was fa'cing upward into my forehead . 

25 As he continued to attempt to squeeze the trigger, I was able 
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11 1 to push the gun to the right side of my head . He again forced 

e 2 the weapon into a position aimed at my forehead, but this time 

3 I pushed it off to the side of my head. As the struggling 

4 continued, I was able to hang on preventing the weapon's 

5 discharge and pushing it up into t he accused's stomach. We 

6 fell to the ground and I was able to gain the gun, pulling it 

7 away, gaining control . We were still struggling when Essex 

8 County Police Officer Batista (phonetic) ran over with gun 

9 drawn and put it to Pompey's head. Upon see i ng the second 

10 officer's gun at his head, he stopped struggling immediately 

11 and put his head to the ground . " 

1 ~ Now, Josh Pompey was ultimat ely convicted of 

13 aggr avated assault on a police officer -- attempted ag9 ravated 

14 assault, r esisting arrest and receiving a stolen automobile. 

15 This is t he background of Josh Pompey. This is his 

16 history . This is why he comes before this Court today and 
12 

17 should be given the fullest measure of a sentence that the 

18 Court can give to him. 

1 9 Also, as aggravating factor, the need for deterring 

20 the defendant and others from violating the law, and also that 

21 the defendant committed an offense against a person he knew or 

22 should have known was 60 years o f age or older, or disabled, 

23 and that goes to the count that refers to Madeline Mitchell , 

2 4 count t wo specifically. 

25 The State believes and argues strenuously t hat the 



Colloquy/Sentence 38 

12 1 aggravating factors in this case substantially outweigh any 

e 2 mitigating factors, and, in fact, there a re no mitigating 

3 factors. 

4 The defendant claims that he has a low I.Q. We take 

s issue as to whether that had any effect as to his actions on 

6 September 5th, 1989. His remarks here today, hi s history , his 

7 activities during the course of committing these crimes all 

8 belie the fact that they had anything to do with him being a 

9 violent cri minal person. 

10 Judge, this case, the State has submitted the case law 

11 that makes it clear that there should be no free crimes. 

1 ~ State -vs- Russo, State - vs- Liss, St ate -vs- Brown, and the 

3 cites are all in the memorandum , I won't recount t h m here, 

14 make it clear that there should be no free crimes and that 

15 ther·e should be j us t punishment for each and every murder that 

16 the defendant has been convicted of. 

17 He has chosen to this date to not accept 

18 responsibility for his actions , despite the overwhelming 

19 evidence, I won't recount it here, but the evidence was not 

20 such that can be disputed. The evidence was clear. The 

21 evidence was compelling. The evidence, again, was 

22 overwhelming. From the D.N.A., to the confession, to the 

23 fibers, to the plastic bags, to even the label that jurors had 

• 24 pointed out has his name. From the eviden ce in this case was 

25 overwhelming, and yet he will still not take responsibility for 
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12 1 his act ions. e 2 Respectfully, Judge, I won't go through all of the l aw 

3 and legal reasoning, but counts one and two are separate 

4 murders, one for Audrey Robinson, one for Madeline Mitchell . 

5 The State would ask that Josh Pompey be given a life term for 

6 each of those murders, and that they run consecutive to each 

7 other . So, that for count one and two, count one applying to 

8 Audrey Robinson, count two applying to Madeline Mitchell, that 

9 he be given a term for each of those counts of life 

10 imprisonment , 30 years no parole, consecutive to each other . 

11 The State concedes that the felony murder count that 

1 come after those first two counts merge into the substantive 

13 offense . However, count seven is not a merger iss e . State 

14 -vs- Brown, at 138 N.J. 481, makes clear that the underlying 

15 felony in the fel ony murder, since that merges, still is a 

16 viable charge, and that a consecutive sentence would be 

17 appropriate in this case, as well. And that for the sexual 

18 assault, the aggravated sexual s sault as for Audrey Robinson, 

19 count seven, be given 20 years with 10 years no parole, 

20 consecutive to count one and two. Count eight, the last count 

21 of the indictment deals with the aggravated assault on a police 

22 officer, the victim being Michael Mordaga. In that the 

23 aggravating factors substantially outweigh the mitigating 

24 factors, we would ask that the maximum b e given on that count, 

25 18 months with nine months no parole , again consecutive to the 
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12 1 three other counts that I mentioned. e 2 The aggregate term that we're a sking for is two 

3 consecutive life with 30, 30 years no parole to be given 

4 consecutive to the 20 with ten, consecutive with the 18 months, 

5 so that parole ineligibility would be at least 70 and 3/4 

6 years. 

7 Judge, I can only discuss the legal issues and my 

8 understanding of the case and how the victims were treated in 

9 this case come from the facts that are gleamed from police 

10 reports, from autopsy reports and things of that nature. I 

11 don't know Audrey Robinson as a person. I don't know Madeline 

1 ~ Mitchell as a person. But here we have family members who wish 

1 3 to s peak, and, also, Assistant Prosecutor Sharyn Peif f er wishes 

14 to speak, as well, and I would like to have her continue and 

15 then make a few remarks and then introduce the family members 

16 that wish to say a few words. 

17 THE COURT: Okay. Go ahead. 

18 MS . PEIFFER: Thank yo 11 , Judge . 
13 

19 As I listened to Mr. Kleiner's arguments and Mr. 

20 Pompey's rambling speech, I heard as I did throughout all these 

21 trials and all these motions distortions of truth, lies, 

22 mockery of the judicial system a nd mockery of this jury's 

23 verdict. 

24 The State had a chance and had to rebut every 

25 ludicrous allegation and every lie that was brought forth by 
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13 1 the defense. Mr. Kleiner brought up the fact that Dr. Offshe 

e 2 wrote a report three years after meeting with Josh Pompey. Dr. 

3 Offshe, your Honor heard this motion, Dr . Offshe wrote a report 

4 after he had reviewed the scientific evidence as presented to 

5 him by none other than Mr. Kleiner. The State had witnesses 

6 that would have rebutted every word that came out of Dr. 

7 Offshe's mouth . 

8 The E.D.T.A. issues were extensively litigated during 

9 the course of the last trial in a Rule 104 hearing. There was 

10 testimony by the defense experts and there was testimony by 

11 State experts. There was testimony that E.D.T .A. is ubiquitous 

1 ~ in the environment, and there was absolutely not one iota of 

1 3 proof that E.D.T.A. found on various samples, whet r it be 

14 blood stain samples or samples that had no blood came from any 

15 purple top vials. All these motions were made by the defense, 

16 they were heard mostly by Judge Parsons, many were revisited by 

17 your Honor, and most of them went up to higher courts. All 

18 this evidence was precluded for s ound, legal reasons and all 

19 this evidence was garbage. 

20 Mr. Kleiner brings up, and the defendant brings up the 

21 incident where Josh Pompey was arrested in June 1989 for 

22 Dorot hy Scott, and, J udge, it i s true those charges were 

23 dismissed after an autopsy revealed that Dorothy Scott died of 

24 an overdose. However, there were witness es who heard the 

25 defendant and Dorothy Scott arguing in the Horner rooming 
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1 3 1 house, and the r e were witnesses who saw Josh Pompey take her 

e 2 body out in a flower sheet that was later found in his car . 

3 So, yes, charges were filed. When the State realized 

4 the cause of Dorothy Scott's death, those charges were 

5 dismissed, and you know what, Judge, neither Michael Mordaga, 

6 nor Michael Carlino had anything to do with those charges 

7 against Josh Pompey . 

8 The mitigating factor that Mr . Kleiner wants the Court 

9 to consider of the defendant's low I.Q., your Honor, I would 

10 submit, is also garbage. This defendant, while he was in the 

11 Bergen County Jail, was a champion chess player. He was 

1 building radio systems. He has addressed the Court. 

13 Yes, he has a limited I.Q., but that doesn 't mean he 

14 can't function as a normal individual. That doesn't mean he 

15 hasn't led a life of crime evidenced by convictions in the 

16 past. 

17 The charges that I find particularly offensive that 

18 were brought up by both defense counsel and the defendant were 

19 charges about Michael Carlino and Michael Mordaga. These two 

20 officers, as they have done many many times in the past, solved 

21 this case along with the help of an entire law enforcement and 

22 forensic community. The charges that Mr. Kleiner so badly 

23 wants to gel into the press about Michael Carlino were 

24 frivolous charges involving a ridiculous leasing of a vehicle 

25 that were later dismissed. The case involving Michael Mordaga 
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13 1 and the incident of the death of Brian Evrett occurred after • 2 Brian Evrett had committed an armed robbery of a Chinese food 

3 restaurant and fired shots, and when confronted by police 

4 officers, pointed a gun at each and every one of them and 

5 refused to drop the gun. And it's rather interesting that Mr. 

6 Kl einer has an association with that family, too. 

7 If there is anyone who's holding a grudge in this 

8 case, it is this defendant and this defense attorney. 

9 Judge, the fami ly of Audrey Robinson and Madeline 

10 Mitchell have lived with this case now for approximately eight 

11 and a half years. They have waited for justice for eight and a 

l ~ half years. 

1 3 Pickens Pope, who is here today was Audrey Robinson's 

14 father., Helen Bishop, who is very ill and lives in another 

15 state, obviously couldn't be here today. They lost a beloved 

16 daughter. Shirley Pope, who has been here through this trial 

17 and through the previous trial lost a beautiful step-daughter. 
14 

18 Eunice Corley, who is very ill nd lives out of state lost her 

19 niece and her sister. Alvin Pope lost his sister. Irene Irus 

20 and Velvet Timmons who are here today, lost their cousin and 

21 lost their aunt. 

22 In addition, Irene Irus took this stand during both 

23 trials, was cross examined by defense attorney, was accused of 

• 24 being an actress, stood up on the stand a nd told this jury what 

25 happened. These people all died at the hands of this brutal 
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killer and this habitual offender. 

This is a family that has bee n destroyed by the 

3 actions of a selfish killer who has pu l led together in the 

4 pursuit of justice . They have listened to everything. This 

5 jury has listened to everything, and it wasn't just the 

44 

6 confession, and it wasn't just the D.N.A., it was hairs, it was 

7 fibers, it was a nurse from the Bergen County Jail who had 

8 nothing to do with this case, who we didn't even know about, 

9 who Josh Pompey told he had cut his hand on a kitchen knife the 

10 other day of the murders, and it was finally a jury who was 

11 very bright, who listened to everything and who found something 

2 that neither the defense nor the p rosecution found because we 

13 never turned the label of the item found in the wooded area, 

14 the burgundy windbreaker when held upside down, and when this 

15 jury did turn the label upside down it didn't say Jommae 

16 (phonetic), it said Josh P, and it said it and it cried out as 

17 every piece of evidence that Josh Pompey is the murderer of 

18 these two women. 

19 This family has listened to the defense's accusations, 

20 their innuendos and their outright lies. They have heard the 

21 defense try to demean Audrey's life by insinuating she had some 

22 unknown drug in her s ystem, whe n in reality it was a product of 

23 her decomposition in her body. 

24 As Mr. Santulli said, she was a young woman on the 

25 brink of a new life. She was a religious woman, planning to 
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14 1 marry her fiance, Edward Hoffman. She was an artist. In fact, 

e 2 her painting of Martin Luther King adorned the wall where her 

3 aunt's violent death occurred. 

4 Madeline Mitchell, was kind, quiet, a church-going 

5 woman who loved her family. She worked all her life to support 

6 herself and her large family. She cherished each and every one 

7 of them and each and every one of them cherished her as they 

8 did Audrey Robinson. 

9 She lost her life trying to save her beloved niece . 

10 She was a 100 pounds and he pummeled her to death and stabbed 

11 her to death to save himself. 

1 ~ This defendant, in the weeks before these murders, had 

1 hara ssed Audrey Robinson. Eunice Corley and Helen B"s hop 

14 witnessed his rage. They came into their home, they saw him 

15 arguing with their niece and their daughter. He was enraged at 

16 her aunt Eunice because her car was blocking his from getting 

17 out of the driveway, and as time went on and Audrey told him I 

18 want nothing to do with you, I ~m starting a new life with 

19 Edward Hoffman, he became angrier and more pompous. 

20 The families of Audrey Robinson and Madeline Mitchell 

: 21 have supported us, they've helped us, and they've enriched our 

22 lives with their faith in the system and in their faith of us. 

23 They have humbled us with their patience, their understanding 

24 and their fortitude. They have waited ove r eight long years to 

25 hear justice, and now they wish to have justice hea r them . 



Colloquy/Sentence 46 

14 1 At this time, your Honor, I would like to introduce e 2 velvet Timmons, who is the niece of Madeline Mitchell and the 

3 cousin of Audrey Robinson . 

4 THE COURT: You want to give us your full name and 

5 spell your last. 

6 MS. TIMMONS: Velvet Timmons, T-I-M-M-0-N-S. 

7 First, I'd like to -- I ' d like to acknowledge you, 

8 Judge Meehan, and thank you for the way you've conducted the 

9 trial - - the last trial that took place, and for keeping 

10 control over the courtroom. 

11 I'd like to say that for someone who is brain damaged 

" 2 borderline retarded , that was a ver y eloquent speech, Mr . 

13 Pompey. 

14 You mentioned that you loved my Aunt Madeline 

15 Mitchell. You d i dn't know her, you couldn't love her. 

16 THE COURT: Please speak to me, not Mr. Pompey, that's 

17 the procedure we follow. 

18 MS. TIMMONS : And, a s f ar as the cri mes, confessing to 

19 the crimes -- there is nothing in this world that would make me 

20 confess to a crime that I did not commit. Being harassed, 

: 
2 1 being shackled or my life being taken, I would never confess t o 

2 2 a crime I didn't c ommit. 
15 

23 Your Honor, I would like to say to Josh Pompey , I ' v e 

24 cried for a long while after Audrey and Madeline Mitchell wer e 

25 r ipped out o f my life . For the firs t seven years afte r J osh 



Colloquy/Sentence 47 

15 1 took that which he did not give, I prayed for his family. I 

e 2 prayed that they would die the same horrid death that he 

3 imposed on my Aunt Madeline and cousin Audrey, but that didn't 

4 take away my pain. I prayed to God for Josh's life, that it 

s too would be taken away in the same manner that he took my 

6 loved ones away from my family, and that didn't take away my 

7 pain. It made me angry, and that was good, because as long as 

8 I was angry with him, I didn't have to feel guilty, I didn't 

9 have to feel if I had visited more often or called more often, 

10 if I could have made some kind of difference, if they would 

11 still be alive. 

Then I came to grips with reality . What Josh did I 

13 was not responsible for. I'm not responsible for is actions 

14 or his total disregard for life. Aunt Madeline Mitchell was my 

15 father's sister, and you will never understand the anguish that 

16 I saw in his face when he told me that she and Audrey were 

17 dead, that they were killed. I watched my father, a man that 

18 always protected his sisters a his family, I watched him cry 

19 because he could not protect me this time. He died a little 

20 bit every day after that, along with my aunt, uncles and 

: 21 cousins, and I watched him. But Josh will never understand 

22 that, he'll never know that pa i n. 

23 Aunt Madeline was always there when I needed someone 

24 to talk to other than my mother or my fa t her. She could always 

25 find good in the worst of persons or situations. My parents 
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15 1 taught me al l of the things they were supposed to . My Aunt 

e 2 Madeline fine tuned them for me. She taught me how to walk 

3 tall like a model when I was a teenager , because that was a 

4 dream I had. She taught me how to sew. She spent time with 

s me. Those were the times that I cherished, and I cherished 

6 them so that things that I've made since have long since gone, 

7 but the first thing I still have from my cousin is a dress I 

8 made with her I still have in my closet. 

9 I love my Aunt Madeline. I loved all my aunts. But 

10 Aunt Madeline was special, she was the one I trusted to pierce 

11 my ears. She gave me my first dog. She called me just to see 

1 ~ how I was doing, and I called her any time. She never lied to 

• 1 3 me or made me feel worthless, and Aunt Madeline cou d make 

14 anyone feel special. 

15 I'm sorry for Josh, he never had anyone in this life 

16 for him to do that for him. 

17 Aunt Madeline was my mother's best friend and the only 

18 sister she ever knew, and altho119 h my father's sisters were 

19 close to my mother, Aunt Madeline as always was special. She 

20 was there for my mom, she was there for my -- she and my mother 

: 21 hung out together, they laughed and fussed, they cried and they 

22 talked about the hurtful things that people were doing to each 

23 other in this WOLld, and although they were not related by 

• 24 blood, they loved one another as only sis ters could do. 

25 Audrey was my cousin and an important part of my life. 
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15 1 She always had a gentle word and beautiful smile and giving 

e 2 heart and love of God. She went on out of her way to help 

3 people , yet it was never a burden for her, but then Josh knows 

4 that because that's something that Audrey did for him, she made 

5 him feel special when he couldn't find anything special in 

6 h i msel f . God gave her that gift. 

7 After their deaths I watched my mother cry. I watched 

8 her cry i n her sleep. I watched her mourn the loss of a sister 

9 and a niece. I watched her try to figure it out, and I 

10 listened to her ask the question I could not answer then and I 

11 cannot answer now. Why? And then I watched her mourn the loss 

1? of the rest of the family as they moved away from this place 

3 that harbors such painful memories. 

14 After God, I love my mother and my children more than 

15 myself because by the will of God she gave me life and I gave 

16 them life and when they hurt, I hurt. When they cry, I cry. 

17 You have caused my family great pain. My children 

18 will never know their aunt and usin, and Josh alone made that 

19 decision for them. It's important for me to tell you, Josh, 

20 and your attorney, that these two women had family and they 
16 

: 21 wer e loved, they were someone to mother, daughter, niece, aunt, 

22 sister, grand mother , great grand mother, cousin and friend. 

23 They were inte gra l parts and very special parts of other 

24 people's lives. 

25 I want you to know that Aunt Madeline and Audr ey were 
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16 1 l oved, they laughed, they hurt, they had joy, cried. They 

e 2 cared, had feelings. I want you to know that they rejoiced in 

3 the Lord, had dreams, goals, and a purpose in life, and you, 

4 Josh, your client Mr. Kleiner, brutally, viciously killed them. 

5 God gave these two women lives, who is Josh Pompey to 

6 take them? 

7 Some have called you an animal. Animals kill for food 

a and to protect their lives. You're no animal. You're a 

9 coward, a coward that preys on and kills defenseless women. I 

10 pity you because all you have to show for your life is your 

11 cowardice and I no longer want your life or your family's life. 

· 2 As a matter of fact, I pray that you live a very long life, and 

13 if I ever hear that you might have the slightest chance of 

14 getting paroled, I'll be your worst nightmare, because I'll be 

15 there every time , just as I've been here to make sure that they 

16 never let you out. 

17 Mr. Kleiner, if your client were innocent, you 

18 wouldn't have to go through a l 1 of the petty contemptable 

19 disgraceful antics that you did. You've implied that people 

20 THE COURT: Please, we're sentencing Mr. Pompey, we 

: 21 don't need any remarks about Mr. Kleiner. I realize you may 

22 feel them, but I don ' t think i t would be appropriate . 

23 MS. TIMMONS : It has been hinted that -- suggested 

24 that people of color don't love or have feelings. When we c r y 

25 from pain of losing a loved one, it's merely staged theatrics. 
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16 1 It's been hinted that Audrey was a drug user, and the fact that 

e 2 she would have money to put into money wrappers and coin 

3 wrappers that was questioned, and an i nnocent man has been 

4 accused of a crime that he did not commit -- who is really 

5 acting here? 

6 In 1994 Mr. Pompey's attorney called my home and led 

7 me to believe that he was of the Prosecutor's office --

8 MR. KLEINER: Objection, your Honor. 

9 MS. TIMMONS: - - and I realized who he was, 

10 MR. KLEINER: That is not true, your Honor . 

11 THE COURT: Mr. Kleiner, - -

MS. TIMMONS: - - and asked me 

e 13 THE COURT: - - anything about you 

14 MS. TIMMONS: Coming to my home with Mr. Yancey and 

15 calling me until legal action was threatened. 

16 THE COURT: I asked you please don't deal with Mr. 

17 Kleiner, let's deal with the sentencing of Mr. Pompey. 

18 Take your time and gat her your thoughts. Let's deal 

19 with -- we're sentencing Mr. Pompey and that's what I want to 

20 direct my attention on. 

21 MS. TIMMONS: Okay. I will leave that. 

22 At this time, Judge Me ehan, I speak for the entire 

23 Robinson family, Judge Meehan. For the lives Josh Pompey took, 

24 for the lives he touched and ruined, for the devastation, 

25 upheaval and pain this coward's egocentrical and brutal actions 
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16 1 have caused. I stand before you today and with all due respect 

e 2 demand justice for cousin Audrey, Aunt Madeline and the 

3 Robinson family. I ask that you impose the maximum sentence 

4 allowed by law for each count that has been brought against the 

s defendant. I ask that they be imposed consecutively, allowing 

6 no possible - - possibility of parole. 

7 Please don't allow this individual back on the 

8 streets. Please give him -- please don't give him the 

9 opportunity to destroy another life, another family. 

10 The justice system has failed this family and the 

11 community too often, now I'm asking you to make it right. I'm 

l ~ asking you to make the past eight years that we've waited 

1 3 suf f ering and cried worthwhile, make it count for s o me thing, 

14 tell us that it was not a futile effort. 

15 I'm sure you've read his file, therefore you know his 

16 history and you know what will happen if he is ever released 

17 back into society. He will do it again. Please don't let this 

18 be another revolving door for t h i s. I beg you, Judge Meehan, 

19 don't let him do this to anybody else. 

20 I thank the court. 

: 21 THE COURT: Thank you. 

22 MS . PEIFFER: Judge, a t this time one other family 

23 member wishes to address the court, and that is Miss I rene 

24 Cyrus, who was the cousin of Audrey Robinson and grew up as her 

25 s i ster. 
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16 1 THE COURT: Right. 

2 MS. CYRUS Good morning. 

3 THE COURT: Give us your full name and spell your last 

4 name. 

5 MS. CYRUS Irene Cyrus, I-R-E-N-E C-Y-R-U-S. 

6 I will be reading a statement for Madeline's sister 

7 and their brother that are remaining alive. 

8 "We are the remaining siblings of Madeline Mitchell. 

9 Audrey Madeline Robinson was Helen Bishop's daughter and our 

10 niece. Before these deaths occurred, we enjoyed lives in the 

11 Bergen County area. That community had been home for us for 

2 more than 40 years. We worked here , went to church here and 

13 performed volunteer work at various organizations . We were 

14 healthy and happy, and all nine of us were in close proximity. 

15 We were very very close. 

16 Our grief from this horrible incident has caused us to 

17 leave the area to seek peace of mind. Since the 1989 deaths, 

18 we have lost three other sibl i .gs: Lemuel Robinson, Ivory 

19 Robinson and Rose Jackson. Although they died of illness and 

20 age, the violent loss of Audrey and Madeline contributed to the 

21 deterioration of their well-being. The stress and anguish of 

22 this event has taken effects on us all. It has added to our 

23 age and illness and subtracted from our ability to rest. As 

• 24 time passes, our memories of Madeline through our lifetime 

25 remain. We hold her dear to heart and miss her daily . 
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1 7 1 Eight and a half years is a long time to wait f or 

e 2 j ustice . We have waited . If the verdi ct had come years ago , 

3 we might have been able to attend the p r oceedings. During this 

4 passage of time, our well-being has diminished. Instaed of 

5 be i ng present to speak, it is necessary to send this letter on 

6 our behalf. 

7 It would give us a sense of closure to know that the 

8 person who did this dreadful act is permanently removed from 

9 society and others will not suffer the pain we have at the loss 

10 of our sister and niece." 

11 And this is from Mr. Lewis Robinson, Miss Irene O. 

1 ~ Robinson, Euni ce V. Corley , Helen Bishop, also Audrey's mother, 

1 3 and Miss Phyllis O'Bera. 

14 And this statement is from Audrey's father, Pickens 

15 Pope. Mr. Pope i s here in the courtroom. 

16 "To the Court: The parents of Audrey Robinson would 

17 like the Court to know that just i ce has prevailed." 

18 The next statement is f om Helen Bishop who is 

19 Audr ey's mother. 

20 "I am Audrey Madeline Robinson's mother. Madeline 

, 
21 Mitchell was my sister. She was so special, I named my 

22 daughter Audrey afte r my sister Madeline. Audrey was my only 

23 c hild . 

24 As most parents, I thought, I would this world way 

25 bef o r e s he did. This has been s o painful f or me . My physical 
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17 1 heart has deteriorated. I could not return to work after 

e 2 Audrey's death. The doctor wants me to remain calm and rest. 

3 This is difficult because my nerves are worn. The doctor would 

4 not support my attending any portion of the trial. My 

5 emotional heart is broken. My days are spent in quiet. In 

6 this quiet, I have plenty of time to remember Audrey. I 

7 remember how she lived. I remember how she died. 

a No one else should have to relive such an ordeal. 

9 Such a person should not ever get an opportunity to be free 

10 again. It is a relief to know that the trial is finally over 

11 and justice on earth has been done. ·I leave justice in heaven 

11 to God." 

3 Respectfully submitted ,Helen Bishop ,Aud r e y 

14 Robinson's mother. 

15 The next statement I will read will be from the 

16 siblings of Audrey Robinson, Eunice MacDonald here in court 

17 from California today, Alvin Pope, who is sitting in the front 

18 row. 

19 THE COURT: I realize when you say siblings you mean 

20 cousins raised together. 

: 21 MS. CYRUS: When I say Alvin Pope, who is Audrey's 

22 brother and my sister , and myself who are cousins, biological 

23 cousins who were raised. 

24 "Helen Bishop became very ill a f ter Audrey Robinson 

25 was born. Since her sister, Phyllis O'Bera had a daughter six 
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17 1 weeks older t han Audrey the two sist ers decided that Miss 

e 2 O'Ber a would raise Audrey unt i l Miss Bishop returned to full 

3 health. It was also agreed that the baby girls, Audrey and 

4 Eunice MacDonald, would be raised as sisters. Miss O'Bera 

5 later gave birth t o ICy Cyrus and brought her home to her 

6 sisters, Audrey and Eunice . The three girls grew up together . 

7 The bond of sisterhood between them in life has not ended in 

8 death. Eunice MacDonald and I ICy Cyrus join Alvin Pope in 

9 this statement from the siblings of Audrey Robinson . 

10 We cannot begin to ma ke you understand what she meant 

11 to us each of us personally because we can not adequately 

12 vo i ce all she was to us . S i ster, fr i e nd, counselor , lifetime 

• 13 assoc iate, and comerade; Audr ey Robinson was our a n 3el . 

14 Most humans understand the pain of losing a family 

15 membe r . People grow old and die . It i s what we are taught 

16 when we are very young; it is what we believe in our youth. 

1 7 Death due to afflictions and accidents become realities as we 

18 become older and observe the worl d in which we live. 

1 9 Understanding lessens to accepting; accepting the agony of 

20 absence of someone you love through a n eclipse of time that was 

21 not suppose to be there. Although not prepared, these deaths 

22 are expected. 

23 Our sis t er was murdered . We do not understand o r 

24 accept her death . The more we l earn about the de t a ils o f her 

25 death t he less we understand . Audrey was beaten , sexually 
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18 1 assault, choked to the point of blacking out, returned to 

e 2 consciousness to realize her aunt was in trouble in the next 

3 room. She then fought for her life and defended herself from 

4 Josh Pompey who stabbed her with a knife countless times. How 

s long did this take place before she died? Too long. We 

6 mention these details for one last time to remind the Court 

7 that Audrey was not just killed by Josh Pompey, but her last 

8 moments in life were in hell. We are condemned to a lifetime 

9 of torment trying to grasp the meaning of Audrey's death. 

10 When dealing with the issue of punishment of a person 

11 who has murdered one of your own, you must first come to terms 

l ~ with yourself as a person, as a human being. Be assured, the 

1 3 element of humankind that keeps most of us from ab~sing and 

14 torturing others is present in us, the siblings of Audrey 

15 Madeline Robinson . We are not asking that Josh Pompey die in 

16 the brutal manner which he killed Audrey. If given the choice, 

17 we would take his life for hers, because we would have given 

18 our lives for her. If we canno t take his life, we will take 

19 his freedom to live it." 

20 The last statement is from me, who have attended these 

21 hearings and represented the family in this matter. 

22 "I grew up in Hackensac k since about five years old. 

23 I went to Fairmont Elementery School, Middle School and 

24 Hackensack High. After I left the area, I was always happy to 

25 come home for vacation and holidays. I came home t o recover 
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18 1 from surgery. This was a safe place with memories of life from 

• 2 a view only a child can see. 

3 I, being the youngest, was always protected . In my 

4 family line, I am my gradmother's youngest grandchild. In my 

5 immediate family, Audrey and Eunice were older. Someone always 

6 took care of me. 

7 Then, Aunt Madeline and Audrey were murdered. Eunice 

8 is having a hard time dealing with their deaths. Out of the 

9 three of us, I'm left: me, the baby, the one who has always 

10 been sheltered and protected. 

11 I got the task of cleaning up her room; I got the task 

1 ; of getting her estate in order. I r eturn to California and 

1 3 start preparing to go to war. The man that did th 's as to go 

14 away. I wait. I am very distraught, but my sister is even 

15 more so. I pack my feelings away. Everything's going to be 

16 alright. 

17 While waiting for the trial, I work, I raise my son 

18 and maintain a life. I am afrai d to love my son, my sister, my 

19 mother, my family and friends. I can't bear them being taken 

20 away from me in a manner that would be so painful as it was to 

21 lose Audrey. I go through the motions of l i fe, but I can't 

22 live . I hold on, but by a bare thin thread. 

23 As time progresses, my aunt and uncles age. By the 

• 24 time the trial comes up, I have lost two aunts and an uncle . 

25 Audrey's mother's heart worsens. My Aunt Euni ce becomes 
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18 1 seriously ill. She hands this mess to me and says, 'You go and 

e 2 represent the family.' I think, Me? I' m the baby, I don't 

3 handle family business. I started thinking about other family 

4 members . Where is everybody? Then I remember the grief and 

5 the pain when we gathered to bury Aunt Madeline and Audrey. I 

6 relieved their hurt. I remember all they have done for me. I 

7 love them. I can't put them through anymore than they have 

8 already suffered. I took their pain, their burdens, their 

9 grief and I came to New Jersey. 

10 In between the trips to New Jersey, I returned home . 

11 I'm supposed to have a life. I don't feel like I have one. I 

~ l should go and talk about this to someone. Who? Everyone in my 

13 family is suffering. I can't talk about it, I hold i t all 

14 inside. I rage. 

15 My doctor wants me to take medicine to make me calmer. 

16 I can't do that. Victim/Witness suggests I go for counseling. 

17 I can' t do that either. If I fall apart, there will be no one 

18 left. I am the keeper of thei1 f lame; I carry their fight for 

19 justice. I go on. 

20 The nights of a billion tears, when I cry from the 

21 evening until my alarm goes off at 4:30 a.m., is a part of 

22 normal life for me. My room becomes cluttered. I can't go to 

23 school anymore, I can't concentrate. I gain weight, I lose 

24 weight. I develop an anxiety syndrome t hat feels like I'm 

25 choking. I get a gray patch in my hair. The doctor wants me 
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18 1 to relax. I can't. 

e 2 I go to Jersey. I wait for a verdict. I go home 

3 still waiting . I start to unclutter my room, my mind, my life. 

4 The verdict comes in. Hung jury . I am in agony. I can't do 

5 this anymore. I think of Aunt Helen and the sadness in her 

6 eyes when she sees me. I think of the pictures I have seen of 

7 the bodies of my loved ones. I want to cry, I can't. I am not 

8 so mad, I am hurt . The loss is overwhelming. The loss of 

9 happiness , the loss of family , the loss of victory, the loss of 

10 peace of mnd. Where is justice? I am restless. I don't sleep 

11 at nights. Amenorrhea sets in. I have to do it all again . 

1 . How? 

13 I worry that my Aunt Eunice and Aunt Hel~n will die 

14 without ever knowing what the results were. I am afraid. I 

15 have to put those feelings away . There is a second trial 

16 coming. I will go. 

17 I come to Jersey and see my cousin Velvet. I am in 

18 pain. She sits in that courtro 3m day after day. It is 

19 horrible . I can't protect her. I see my Uncle Pickens. When 

20 he sees me, he sees Audrey. A tear runs down the side of his 

21 face. I feel bad. I have lived with that look from my 

22 relatives for years. It makes me feel guilty. 

23 There is another verdict. Guilty. I think now I can 

24 go home and rest. Something is still mis sing. What do I want? 

25 What do I want? I want, like a little child, this to never 
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18 1 have happened. I want my sister and my aunt back. I want my 

e 2 family never to have hurt. I want eig h t years of my life back. 

3 I want the pleasant memories of my childhood restored. I want 

4 to go home again. I cannot. 

5 When Josh Pompey took those lifes, he took the world 

6 away from me . I am not who I once was. He took away my right 

7 and freedom to feel safe. He took the sense of innocence that 

8 people should have going about their day-to-day business. He 

9 took peace and rest one should have at the end of the day when 

10 you go home. He didn't take it just from me. He took it from 

11 each and every family member individually and jointly . He took 

2 this from each and every juror and so many others. We are not 

13 everyday people anymore. We are different. We are forever 

14 changed. 

15 Yes, I c annot deny the wonders. A group of people 

16 that are still a family through it all. Two attorneys that can 

17 touch a jury so, they attend a second trial. Every officer, 

18 every investigator, Victime/Wi ~ness and people from so many 

19 other agencies that could not do enough to support and guide 

20 us. Jurors that have creid with me and I have comforted them. 

21 In spite of this, there are many good people. Please, protect 

22 them. 

23 I begin again . I think of the phrase in the 

24 Constitution, 'life, liberty and the pursuit of happiness.' 

25 Everything I thought I knew about these things, I have simply 
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19 1 assumed . I wil have to start again. Every time I think I'm 

e 2 getting somewhere, I have to start over . If it were only me, 

3 it would be bad enough, but this has effected so many people. 

4 I want to believe I will get through this, that we all 

s will. I'm not so naive anymore. I have watched this event 

6 kill people, slowly, painfully, daily. 

7 My family responsibility and my civil duty are done 

8 (except for Parole Hearings). The damage is still adding up. 

9 It's not over and that remains." 

10 Thank you. 

11 THE REPORTER: Ma'am ,can I have a copy of those 

· 2 statements please. 

13 MS. PEIFFER: Nothing further. 

14 MR. KLEINER: Your Honor, just -- Miss Peiffer brought 

15 up -- just brief points. 

16 Number one, she mentioned hairs as being some sort of 

17 inculpa tory evidence in this case, the evidence was the 

18 contrary in this case regarding hairs. 

19 THE COURT: Mr. Kleiner, this is a sentencing, I'm not 

20 going to go over what the evidence is. 

21 MR. KLEINER: I understand, but 

22 Also, the statements Miss Corley and Miss Bishiop and 

23 Investigator Minichino never mentioned anything, and Miss 

24 Peiffer is mentioning in Court today, and also any discussion 

25 that the State regarding the label, I can indicate to the Court 
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20 1 the testimony from Miss Mansia (phonetic) was that the label 

e 2 said Jommae. After careful review of it , inconclusively, 

3 Jommae or nothing, after ultraviolet l i ght was put forth by the 

4 State Police by a trained expert, as well as exhaustive work 

5 done by Dr. DeForest on the label that, in fact, was so cracked 

6 in this courtroom that we had to use photographs to try to get 

7 our point across that it was Jommae . 

8 So I think that Mr. Santulli said it best when he told 

9 the police after the verdict, it's like an Rhorshach test, the 

10 jury saw what it wanted to see, but I want to indicated on 

11 behalf of the defense experts and on behalf of the testimony in 

1 this case, that that label either s a ys Jommae or it's 

• 1 3 inconclusive . 

14 MR. SANTULLI : And how ironic when you turn it upside 

15 down it says Josh Pompey. 

16 THE COURT: I'm not going 

17 MR. KLEINER: No one can see it. 

18 THE COURT: Mr. Kleine ~ , I'm not going to --

19 The Court is going to now render its sentence. 

20 Before I do so, I want to advise the Sher iff's 

21 officers, if there is an outbursts, whether disapproval or 

22 approval, you will immediately be removed from the courtroom. 

23 I want thaL v~ry clear, there is to be no outbursts. In fact , 

• 24 if anyone intends to leave, you must leave now, because you 

25 will not be permitted to leave unless you're escorted out by 
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20 1 the Sheriff's officers. 

e 2 This is the sentence in the mat ter of State of New 

3 Jersey - vs- Josh Pompey, under Indictment number S-1594-89. 

4 The Court has heard from counsel, defendant, family 

5 members of the victims, and also has reviewed the P.S.I., 

6 material submitted by the Prosecutor's office and by defense 

7 attorney. Defendant Pompey was found guilty by a jury after a 

8 trial in which jury selection started on October 20th, 1997. 

9 Verdict was returned by the jury on March 9th, 1998. The 

10 finding of the jury was guilty of the charges as they related 

11 to all eight counts of the indictment. The defendant was found 

2 guilty of the following charges: 

13 Count one, first degree murder in causing the death of 

14 Audrey Robinson; 

15 Count t wo, first degree murder in causing the death of 

16 Madeline Mitchell; 

17 Count three, felony murder of Audrey Robinson with 

18 crimes of sexual assault of A ' r ey Robinson; 

19 Count four, felony murder of Madeline Mitchell with 

20 the crime of sexual assault of Audrey Robinson; 

21 Count five, felony murder of Audrey Robinson with the 

22 crime of burglary; 

23 Count six, felony murder of Madeline Mitchell with the 

24 crime of burglary; 

25 Count seven, aggravated sexual assault of Audrey 
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20 1 Robinson, a crime of the first degree; 

e 2 Count eight, aggravated assault on a police officer, 

3 Michael Mordaga, with no bodily injury , crime of the fourth 

4 degree. 

s It is the duty of the Court in sentencing a defendant 

6 to first consider the presumptions concerning incarceration 

7 that apply to the crimes for which defendant has been found 

8 guilty. The Court has a statutory duty to impose jail 

9 sentences on the murder charges and there is presumption of 

10 incarceration on the first degree crime of aggravated sexual 

11 assault. 

J 1 The Court must then look t o the aggravating and 

13 mitigating factors as outlined in New Jersey Statu e Annotated 

14 2C:44-1. The Court will consider the aggravating factors and 

15 deal with those t hat apply to Audrey Robinson first. Many of 

16 these will apply to the other two victims as well. 

17 As to the crimes committed against Audrey Robinson, 

18 the following aggravating fact c_ s are found to exist. 

19 Aggravating factor number one, that is, the nature and 

20 circumstances of the offense and the role of the actor therein, 

21 including whether or not it was committed in an especially 

22 heinous, cruel or depraved manner. The death of the victim is 

23 not to be considered as an aggrava ting factor in a murder 

24 conviction as it is the death of the vict im that makes it a 

25 crime of murder, such would be counting it twice. The painful 
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20 1 and dreadfulness of the killing can be considered as e 2 aggravating factor and the Court does find that to be so as to 

3 Audrey Robinson. She was first raped and then beaten to a pulp 

4 by defendant's fists. She was choked with a belt, and then she 

5 was aware of her aunt being beaten prior to Audrey being 

6 s t abbed in the chest 30 times. This was not just the death of 
1 

7 a victim but was a particularly brutal and cruel death. The 

8 killings took place solely because the defendant believed that 

9 the killing of this victim Audrey Robinson and the other victim 

10 Madeline Mitchell would make his capture unlikely. There was 

11 no other reason for Audrey Robinson's death. The brutality of 

l ? the events that took place on September 5 , 1989, 108 Gainwell 

• 1 3 Stree t in Hackensack makes the crimes against Audrey Robinson 

14 heinous , cruel, and depraved as defined in the statutes of this 

15 State, the Court finds aggravating factor number one to be 

16 applicable to the crimes against Audrey Robinson. 

17 Aggravating factor number two applies also as to 

18 Audrey Robinson. The conduct of defendant cer tainly resulted 

19 in serious harm inflicted on Audrey Robinson; there is no 

20 greater harm than death. At the time of Audrey Robinson's 

21 fatal wound she was already beaten severely and not capable of 

22 meaningful resistence . Defendant had so overpowered her during 

23 the sexual assault and beating that she was basically powerless 

24 to resist, and, in fact, he returned from beating Madeline 

25 Mitchell to kill her. The Court finds aggravating factor 
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1 1 number two present at the time that defendant stabbed Audrey 

e 2 Robinson 30 times causing her death and t hat she was incapable 

3 of resistence of any meaningful nature at that time. 

4 Aggravating factor number three is the risk defendant 

5 will commit another offense. The extensive record of defendant 

6 in committing crimminal acts make this a very important factor 

7 in determining the sentence to be imposed on this defendant. 

8 The defendant has a record spanning -- a criminal record 

9 spanning over 21 years. And defendant is only 36 years of age 

10 today. He has been arrested seven times as a juvenile starting 

11 in 1977; not only arrested but convicted. He has been 

12 convicted on four separate occasions of indictable c i mes 

13 start i ng in 1980 when he was 18 years old. His last conviction 

14 prior to this event was in 1983 when he was convicted of 

15 aggravated assault on a police officer, as well as resisting 

16 arrest and theft by receiving of stolen property. Defendant 

17 was sentenc ed to ten years New Jersey State Prison 1983 and he 

18 maxed out and finished his parole term for those crimes on 

19 April 16th, 1989, less than five months before these crimes 

20 occurred. Also, during this five month period he spent 

21 approximately two months in jail on a charge that was 

22 eventually dropped. In the ten years from when defendant 

23 turned 18 until this offense occurred when he was at age 28, 

24 defendant had received jail sentences totaling 20 years . This 

25 Court finds that with all reasonable certainty possible in 
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1 1 human affa irs that this defendant if ever released will be 

• 2 involved in criminal activity that wi 1 pose a danger to al l 

3 members of the public and to any and a l l law enforcement 

4 officers that try to restrain him or prevent such criminal 

s activity. Defendant is a carrer criminal who is a danger to 

6 all who come in contact with him. This aggravating factor 

7 number three alone applies to defendant, and that it alone 

8 demands j ail sentences of the longest possible time. 

9 Aggravating fact number six is the extent of the 

10 defendant's prior criminal record and the seriousness of the 

11 offenses for which he has been convicted. To a large extent 

~1 this has been discussed and covered in the discussion of 

1 3 agg ravating factor number three. Defendant has an extensive 

14 history of criminal activity including violent crimes. In his 

15 1983 conviction, defendant has his hand on the trigger of the 

16 gun of the police officer who apprehended him in a stolen car. 

17 The officer was able to prevent serious injury or death of 

18 himself by holding the cylinder s o as not to permit the gun to 

19 be fired. The other officer had to put his gun to defendant's 

20 head to have him stop. Defendant also has a conviction for a 

21 robbery arising out of an incident in 1982, as well as two 

22 thefts, larceny convic tions in 1980; that is along with his 

23 seven juvenile convictions. Mr. Pompey is a carrer criminal 

24 who has shown that he is not amenable to rehabilitation. One 

25 must realize that since 1980 the defendant has spent at least 
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1 1 16 of the last 18 years incarcerated. One must also realize 

e 2 that criminal record since 1980 has been compiled with only a 

3 few years on the street. This aggravat ing f a ctor has been 
2 

4 shown and proven overwhelmingly and does apply in a very 

5 substantial way in regard to the sentence to be imposed. 

6 Aggravating factor number nine also applies, that 

7 deals with the need for deterring defendant and others from 

8 violating the law. The only deterrence that this Court 

9 believes to exist as to Mr. Pompey is that he be incarcerated 

10 so that he cannot have the ability to injure and kill another 

11 person or persons who has the misfortune to cross his path . 

2 This Court has a duty to weigh the effect its sentence will 

13 have in deterring future criminal activity. In t is matter and 

14 in sentencing, Josh Pompey determines what will best be 

15 achieved by keepi ng defendant in jail as long as possible under 

16 the law. 

17 As to mitigating factors relating to Audrey Robinson, 

18 the Court has reviewed the lis in the Statute and does not 

1 9 find any present. This Court normally finds that imprisonment 

20 is a hardship to a defendant. In this matter I cannot so find. 

21 The hardship to defendant is so minute when considered with the 

22 danger he represents to all law abiding, decent citizens of 

23 this State, that is it's meaningless. The need to deter 

24 defendant from his criminal activities and violent behavior i s 

25 so huge and enormous, that hardship of prison that is imposed 
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upon the defendant is meaningless. 

Now, as to Madeline Mitchell . a ll of the above 

70 

3 aggravating factors do apply. Numbers three, six and nine for 

4 exactly the same reasons as set forth above. 

5 As to aggravating factor number one, the nature of the 

6 offense, including whether or not it was committed in an 

7 especially heinous, cruel or depraved manner. Madeline 

8 Mitchell was 74 year old, a lady of a 105 pounds . The 

9 defendant, at 230 pounds, a professional boxer beat her about 

10 the head and face. He then left her unconscious on the floor 

11 to go over and stab Audrey Robinson to death, stabbing her 30 

- 2 times. Then seeing Madeline Mitchell trying to move, defendant 

13 gets another knife and stabs this defenseless unconscious old 

14 lady 12 times in the chest causing her death. Madeline 

15 Mitchell had done nothing to defendant, her only conduct was 

16 she indicate she was going to call for help for her niece who 

17 was be i ng beaten by the defendant. It is depraved to kill one 

18 this way and for that conduct. I t is a heinous crime as done 

19 and it was not just a murder, it was done cruelly. This is not 

20 double counting the murders as the law does not permit or 

21 rather it is considering how the crime is done as set forth in 

22 State -vs- Rivers, 252 New Jersey Super., 142 at 152- 154, 

23 Appellate Division 1991. Factor number one does apply to 

24 murder of Madeline Mitchell. 

25 As to aggravating factor number two, the gravity of 
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2 1 harm inflicted on the victim, including whether or not the 

e 2 victim knew or should have known -- strike that. Including 

3 whether or not the defendant knew or should have known that the 

4 victim was particularly vulnerable or incapable of resistance 

5 due to advance age or was substantially incapable of exercising 

6 normal physical power of resistance. On September 5, 1989, 

7 Madeline Mitchell never had the ability to resist this 230 

8 pound professional boxer. The size, skill, height, weight and 

9 age of the defendant made it impossible for her to ever have 

10 resisted. One must also consider her age of 74 years. Another 

11 circumstance is that when defendant killed Madeline Mitchell 

1 . she was unconscious, and as stated i n defendant's confession, 

• 13 she was having difficulty even moving her arm. Thi s 

14 aggravating factor applies with great force and clarity to the 

15 murder of Madeline Mitchell than it did to Audrey Robinson and 

16 there it was a substantial factor. 

17 Aggravating factor number 12 applies, which is that 

18 the offense was against a perso n of 60 years of age or older or 

19 disabled. Madeline Mitchell was 74 years old when she died at 

20 the hand of the defendant, and photos of her showing an elderly 

21 woman. The defendant was aware of who she was, that is the 

22 aunt of Audrey Robinson, and did know that she was over 60 

23 years of age. At the time defendant murdered Madeline 

24 Mitchell, she was disabled and that she was unconscious, as 

25 well as being over 60. So aggravating factor number 12 does 
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2 1 apply. e 2 As to mitigating factors, the same reasons set forth 
3 

3 as to Audrey Robinson, the Court finds none to exist . 

4 As to the crime of aggravated assault on Officer 

5 Mordaga, the Court finds that aggravating factors three, six 

6 and n i ne do apply. The Court finds that exactly the same as 

7 set forth earlier in its decision concerning Audrey Robinson . 

8 Now, aggravating factor number eight deals with the 

9 fact that t h is was an offense against a law enforcement 

10 officer. While it is present that Officer Mordaga is a law 

11 enforcement officer, this Court will not give any weight to 

12 factor number eight. What makes this a crime of a fourth 

13 degree was that Officer Mordaga was a law enforcement officer 

14 and that would be considered as treating the same factor twice. 

15 So while present as an aggravating factor, it is not being used 

16 to count against the defendant for sentencing purposes. 

17 Again, the Court finds no mitigating factors present 

18 for the reasons discussed concer ning Audrey Robinson. 

19 The Court finds that as to all of the crimes against 

20 all of the victims, there are only aggravating factors present 

21 which are substantially overwhelming in this matter and that 

22 there are no mitigating factors. 

23 Before imposing sentence, the Court feels it has a 

24 du t y to deal with some of the circumstances that have occurred 

25 i n t his case. Defendant has been found guil t y of a seri es of 
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3 1 brutal and terrible crimes against Audrey Robinson and Madeline 

• 2 Mitchell. The harm and hurt that he has caused goes well 

3 beyond these two innocent victims. Audrey Robinson was a young 

4 lady just entering a relationship with marriage plans to Ed 

5 Hoffman in the near future. She has lost all of her future. 

6 Her footprints are no longer felt or heard on this earth. The 

7 joys and laughs that she should be sharing with her loved ones 

8 are gone. Her loved ones have been left with a gaping wound 

9 and terrible losses. Ed Hoffman has not only lost his beloved 

10 but has been put thr ough the agony of being asked if he was the 

11 killer of Audrey Robinson when there was not a shread of 

12 evidence that he would ever harm Audre y Robinson at a ny time in 

• 13 this life , and least of all that he was involved in her death. 

14 The courts are zealous in protecting the rights of defendants, 

15 but it cannot be unaware and not notice the agony innocent 

16 people may go through during this process. The Court has great 

17 sympathy for the loss Ed Hoffman has endured in the death of 

18 Audrey Robinson and also for what he was forced to undergo 

19 during t he trials of this matter . To the extent the Court can 

20 do so it apologizes to Mr. Hoffman. It also apologizes to the 

21 other witnesses who have been put through the additionally 

22 agony dur i ng thi s t rial in the courts' duty of zealously 

23 protecting defendants, because such i s the nature of the l aw, 

• 24 i mperf ect as it is . 

25 Madeline Mitchell was 74 years old and she was i n her 
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3 1 golden years . Living what was described before this Court of • 2 an extended family that included sisters , n ieces, nephews, she 

3 had been living for years under the same roof with all this 

4 love and affection . There had been many years of shared 

s memories at this house and home at Gamewell Street. Madeline 

6 Mitchell had a right to live, love, cry and laugh at 1078 

7 Gamewell Street for her many years with her family, and when 

8 the time came , the privilege of dying in the bosom of her 

9 family. It is cruel and tragic that she died on the floor of 

10 this home by 12 stab wounds to her chest after a brutal 

11 beating. Madeline Mitchell's loving family has sustained a 

12 great loss. This loss is more than j ust emptiness of life 

13 without Madeline Mitchell , but with her and Audrey's death all 

14 memories of those wonderful years at Gamewell Street are 

15 diminished or destroyed. As testified to at trial it was one 

16 big family growing together in that household. Now the court 

17 is assure d that mention of that address brings back the horror 

18 and terror of their loved ones de a t h . The defendant had no 

19 right to kill anyone or destroy or harm the memories of so many 

20 people . 

21 The defendant has never exhibited or expressed any 

22 remorse for his conduct on September 5, 1989. The Court is 

23 aware that he has pled innocent to the charges and mainta i ns 

• 24 that i nnocence. However, this Court believes strongly that t he 

25 ve rdi ct returned i n this matter is the only one poss i ble upon 
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3 1 the facts and proofs submitted at trial. During this trial the 

e 2 defendant accused many of the witnesses of wr ongful conduct and 

3 crimes, however, when it came time to offer proof of such 

4 outrageous charges none was offered. The defendant is still 

5 today unwilling to acknowledge the role he played in killing 

6 two innocent people. His conduct and defense were outrageous 

7 in that it was wi thout proof of any to the charges he made. In 

8 this Court's opinion, the defendant in his defense has 

9 wrongfully attacked people involved in the investigation of 

10 this matter and, in particular, the Court would cite Officer 

11 Mordaga and Investigator Carlino. 

12 Now, in order that any reviewing court will understand 

13 my sentence today, it is my intention that Josh Pompey ever be 

14 released from prison so far as I can legally make that 

15 possible. This sentence is not meant to be rehabilitative in 

16 any way, shape, manner or form. The singular purpose of my 

17 sentence is that the defendant be incarcerated for the rest of 

18 his life if this is legally possible, so that no other person, 

19 persons, or family will have to endure what happened to the 

20 Robinson and Mitchell families on September 5, 1989. 

21 On count one, the knowing or purposeful murder of 

22 Audrey Robinson, the Court sentences the defendant Josh Pompey 

23 to a life term, New Jersey State Prison . The defendant is 

24 ineligible for parole for 30 years . The Court also imposes a 

25 Vi olent Crime Compensation Board penalty of $30. 
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4 1 On count two, the knowing or purposeful murder of e 2 Madeline Mitchell, the Court sentences the de f endant Josh 

3 Pompey to a life term, New Jersey State Prison, and the 

4 defendant is not eligible for parole for a period of 30 years . 

5 This sentence is to be served consecutive to the sentence 

6 i mposed on count one. The reason for this being consecutive is 

7 that each and every life is worthwhile and should be punished 

8 accordingly. Each life is taken separately and to make it 

9 concurrent would say that the life of Madeline Mitchell was not 

10 worthwhile. This Court will not do so. See State v. Lewis, 

11 223 N.J.S., 145 at 153-154 Appellate Division. The Court also 

12 im~oses a $30 Violent Crime Compensation Board assessment, 

• 13 which is cumulative . 

14 Now, as to counts three and five , which charges the 

15 felony murder of Audrey Robinson. The Court merges them into 

16 count one as required by law and the case of State -vs- Brown, 

17 138 N. J. 481 a t 560-562, 1994 . 

18 As to counts four and six, w ich charges felony murder 

19 as to Madeline Mitchell, the Court merges them into count two 

20 as requi r ed by law in the case of State -vs- Brown Supra. 

21 On count seven, aggravated sexual assault of Audrey 

22 Robinson, the Court sentences t he de f endant Josh Pompey t o 20 

23 y e a rs New Jersey State Prison, a period of ten years period of 

24 parole ineligibility . This sentence is to run consecut ive to 

25 sentences imposed on counts one and two . This crime of sexual 
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I 

4 1 assault was committed before the murder, and the defendant's 

e 2 statement clearly indicated that the intention to murder Audrey 

3 Robinson developed after the sexual assault wa s completed . In 

4 New Jersey we have a policy that there is no free crime, and 

s this should not be a f r ee crime but should be punished 

6 accordingly. The Court also imposes a Violent Crime 

7 Compensation Board assessment of $30, which is cumulative . 

8 On count eight, aggravated assault on Officer Mordaga, 

9 the Court sentences the defendant Josh Pompey to 18 months i n 

10 New Jersey State Prison with a nine month period of parole 

11 ineligibility. This sentence is to run consecutive to 

12 s ntences imposed on counts one, two and seven . This event 

13 occurred on September 7th, 1989, with a separate and dis t inct 

14 crime. If there is no free crime in New Jersey, then he must 

15 be sentence accordingly for that, and based on his lengthy 

16 criminal record, the maximum sentence is appropriate. 

17 In summary, the sentences of this Court is two 

18 consecutive life sentences each with a period of parole 

19 ineligibility of 30 years, and a consecutive sentence of 20 

20 years with a period of parole ineligibility of ten years, a 

21 consecutive sentence of 18 months with a period of parole 

22 ineligibility of nine months. Under this sentence the 

23 defendant must serve 70 years nine months before he would be 

24 eligible for parole. However, the defendant is entitled to 

25 time served since his arrest, that is 3,131 days being the 
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• 
5 1 period from his arrest on September 7th, 1989 until today. 

• 2 That time is approximately eight years and nine months, whi ch 

3 would be deducted from the 70 years nine months in determining 

4 defendant's earliest parole date . This statement is intended 

5 to inform the public of the expected parole date for defendant 

6 as a resul t of this sentence. The Parole Board, however, does 

7 the calculations of parole, and this is an estimate and it 

8 cannot be relied upon by the defendant on appeal. 

9 Bas i cally , parole eligibility date would be 62 years 

10 and two months after sentence is carried out as ordered by the 

11 Court. 

12 I think that finishes the matter, doe s it not? 

• 13 MR. SANTULLI : Yes , your Honor . 

14 MS. PEIFFER: Judge, at this time, however, the State 

15 would ask that the indictments, S-130-89 and S - 1023-91 against 

16 Josh Pompey regarding the aggravated sexual assault of his 

17 step-sister and conspiracy to kill Michael Mordage be moved 

18 act i ve and a status conference --

19 THE COURT: Well, Miss Peterson represents 

20 MR. KLEINER: I don't represent Mr . Pompey on those 

\ ' 21 char ges. 

22 THE COURT: Miss Pete rson does. I don't know wher e 

23 s he is . 

• 24 MR. KLEINER: Judge, I would ask that y ou contact Mi ss 

25 Peterson. 
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1 THE COURT: We'll have -- we'll take Mr. Pompey -- you 

2 can hold him in the holding cell, see if we c an locate Miss 

3 Peterson. 

4 MS. PEIFFER: Judge, I think there is one matter to be 

5 addressed, I don't know if your Honor imposed a V.C.C.B. on the 

6 last count. 

7 THE COURT: And $30 V.C.C.B. 

8 -***- ***- -***-
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