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*  AMY COLLINGS/DEP Release: AUGUST 2, 1995
984-1795

Gov. Christie Whitman today signed legishiztion that reforms the current Air Pollution
Control Act and sets up a new permitting programi supported by fees based on emissions. The
legislation provides industry with financial incentives to reduce emissions and opens the doors 10
emissions trading.

“This legisl shows our top the en while
corporate-friendly,” said Gov. Whitman. “We are streamlining our efforts to reduce air
pollution, while reducing costs to industry.”

The legislation, A2664/S1918, sponsored by Assemblywoman Maursen Ogden (R-
Essex/Union) and Senator Henry McNamara (R-Bergen/Passaic), also establishes a small
business stationary source | and envi | li i program.

The b:1l was passed last month following months of negotiations by the DEP, business
and environmental interests. Among the negotiated issues was a funding mechanism for the
program, which includes a federal Clean Air Act requirement 10 impose permit fees at major
facilities, based on the amount of their emissions.

“This legislation provides for an based fee parable to those in
other states. It will provide sufficient revenue to fiad the opereting permit program. and is &
major step toward complying with the Clean Air Act,” said DEP Commissioner Robert C. Shinn.

The bill establishes a twe part fee system. It includes an application fze for initial
permits and subsequent permit modifications, and a $25 per ton fee on a facility's emissions.

“Governor Whitman is i bﬁwmlomnk:Nthﬂymcmnvew
ugmngl}usblllmdbypledﬁnl£2mllionmmmwmﬂnmmingm
DEP redwmﬁmmfmrmmawonoriumm"msm\mmumnm
ther states fund & portion of the air X 1 control pt with state approp
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lwmwSMMotCMmmwuw
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lntmmeDﬂwtmmmmwanwmw
legisiauon.
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Operating permits consolidate into a single, facility-wide permit all the multiple permits

momymﬂfummohfniliw'smﬁum This streamiining will help

memmunumynmmﬂwhdhﬁahumwﬁuw
i | and regul ight. The i will focus reg y efforts on major

24 L
polluters, while simplifying reviews for minor polluters.
“About 10 percent of the new or modified equipment that we permit releases over 90
percent of our air émissions. This is where we will concentrate our efforts,” said DEP Assistant
C issi for i | Regulation Catherine Cowan.

***NOTE: The $25 figure isin 1939 dollars aiid amounts to about $30 per ton in 1995 doilars,
adjuﬂcdfmdnwmm?ﬂeelndgxnspeciﬁ:dbymfodaﬂCImAhAcL




§§5.6,7.8
C.26:2C-9.5 to
26:2C-9.8
§§11,12
C.26:2C-25.1 &
26:2C-25.2
§12-T&E

P.L.1995, CHAPTER 188, approved August 2. 1995
1995 Assembly No. 2664 (Second Reprint)

AN ACT conceming air pollution, revising and reform.ng the air
pollution control permit program, creating the Small Business
Compliance  Advisory Panel, amending P.L.1967, ¢.106,
amending the title of P.L.1954, c.212, and aniending and
supplementing P.L.1954, c.212

BE IT ENACTED by the Senate and General Assemoly of the
State of New Jersey:

1. The title of P.L.1954, €.212 (C.256:2C-1 et seq.) is amended
to read as follows:

An act [relating to] concerning the control [and suspension] of
air pollution [, creating a Clean Air Council in the State
Department of Health and prescribing its functions, powers and
duties] and supplementing Title 26 of the Revised Statutes .

(cf: P.L.1967, c.106, 5.1}

2. Section 2 of P.L.1954, ¢.212 (C.26:2C-2) is amended to read
as follows:

2. [The following words shall have the following meanings.

“Council” means the Clean Air Council created under this act

“Department” means the State Department of Health.]

As used in this act:

“Air _contaminant” means any substance, other than water ot
distillates of air, present in the atmospher: as solid _particles,

liquid particles, vapors, or guses.

“Air pollution” [as used in this act shall mean] means the
presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend to
he, injurious to human health or welfare, animal or plant life , or
property, or would bly i fere with the enj of
life or property throughout the State and in {such territories]
those_areas of the State as shall be affected thereby , and
excludes all aspects of an employer-employee relationship as to
health and safety hazards.

“Commissioner” means the Commissioner of [Health in the
State Department of Health] Environmental Protection .

Construct” or “construction” means to fabricate or erect

to_be_used, but_shall
equipment or control apparatus, site preparation. or the ordering,
receiving, temporary storage, or installation_of equipment or

sontrol_apparatus. Unless otherwise prohibited by federal law.
construct” o7 “construction” shall also no include the pouring

EXPLANATION--Matter enclosed in bold-f
above bi1l is not enacted and iy intended t

ckats [thus) in the
in the law

Matter underlined thus is new matter

patter e ed in superscript numerals has been adopted as follows
) Assembly AEN committee amendments adopted June 19, 1995

2 Assesbly AP7 committee amendments adopted June 22, 199
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of footings or placemen' of a foundation where_equipment_or
control apparatus is intended to be used.

“Consumer Price _Index” lor "CPI'! means the annual
Consumer Price Index for a calendar year as determined year to
year using the decimal increase in the September throt zh August.
12-month average for the previous year of the Cons mer Price
Index for All Urban Consumers (CPI-U), as publis :d by the
United States Department of Labor.

“Control apparatus” means any device [which] tha: prevents or
controls the emission of any air contaminant

“Council” means the Clean Air Council created pursuant to
section 3 of P.L.1967, c.106 (C.26:2C-3.2).

“Department” _means the _Department _of Environmental
Protection.

“Emission_fee’ means an_annual fee that is ba
emission of any regulated air contaminant.

“Emission _statement” means an annual _reporting of actual
emissions _of air _contaminants _as prescribed by rules and
regulations _therefor that shall be adopted by the department
pursuant to the * Administrative Procedure Act, " P.L.1968. c.410
(C.52:14B-1 et seq.).

“EPA"_means the United States Environinental Protection
Agency.

“Equipment” means any devico capable of causing the emission
of an air contaminant [(into the open airl] either directly or
indirectly into_the outdoor atmosphere , and any stack, chimney.
conduit, flue, duct, vent , or similar device connected or attached
to, or serving , the equipment . This shall include] , and shall
include, but need not be limited to, any equipment in which the
preponderance of the air [contaminant] contaminants emitted is
caused by [the] a manufacturing process.

“Facility” means the combination of all structures, buildings,
equipment, control apparatus, storage tanks, source operations,
and other operations that are located on_a single site_or on
contiguous or adjacent sites and that are under common control
of the saine person Or persons. Research _and _development
facilities that are located with other facilities shall be considered
separate and independent entities for the purposes of complying
with _the operating permit requirements of P.L.1954, c.212
(C.26:2C-1 et seq.) or any codes, rules, or_regulations adopted
pursuant thereto.

“Federal Clean Air Act” means the feCeral "Clean Air Act”
(42_U.S.C. §7401 et seq.) and any subsequent amendments or
supplements to that act.

1°Grandfathered” _means _construction, _reconstruction, _or
modification of equipment or control apparatus prior to the date
of enactment of section 13 of P.L.1967, ¢.106 {C.26:2C-9.2) on
June 15, 1967, or prior to the subsequent applicable revisions to
rules and_regulations codified at N.].A.C. 7:27-8.1 et seq. that
occurred March 5, 1973, [une 1, 1976, April 5, 1985 and October
31, 1994.1
HAP"_or_hazardous air_pollutant” means any air_pollutant
listed _in_or_pu section 112 of the

|_on_the
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“Install” or “installation” means to carl out_final setuj

ZInstall or wnsStalc

activities necessary to provide equipment or control apparatus
with_the capacity for use or service, and shall include, but need
not be limited to, connection of equipment or control_aj paratus.
associated utilities, piping, duct work, or conveyor systems, but
shall not include_construction ot reconfiguration of equip ient ot
control_apparatus to_an altemate configuration_specif d_in a
permit application and approved by the department.

1"Maijor facility” means a major source, as that term s defined
by the EPA in_rules and_regulations adopted pursuant to the
federal Clean Air Act at 40 CFR_§70.2 o: any subsequent
amendments thereto, that has the potential to emit any of the air
contaminants_listed below in_an_amount that is equal to or
exceeds the nﬂpj@ﬂqm_ﬁjo&jﬂijy_‘_}ﬂshold levels as follows:

Air Contaminant Threshold

Carbon monoxide 100 tons per year
Particulate matter (PM-10) 100 tons per year
Total suspended particulates 100 tons per year
Sulfur dioxide 100 tons per year
Oxides of ritrogen 25 tons per vear
vocC 25 tons per year
Lead _10) tons per year
Any HAP 10 tons per year
All HAPs collectively 25 tons per year

1

Any other air contaminai! 100 tons per year

“Modify”_or 'modification” means an hysical change in, or
change in_the method of operation of, existing equipment or
control _apparatus that _increases the amount of any air

contaminant_emitted by that_equipment or control_apparatus or

contaminant emittec o
that results in_the emission of any air contaminant not previously
emitted, but shall not include normai repair and maintenance.

“Operating permit”_means the permit_described in Title V of
he federal Clean Air Act (42 U.S.C. §7661 et seq.)

“Person” means [and shall include corporations, companies,
associations, societies, firms, partnerships aund joint stock
companies as well as individuals, and shall also include all
political subdivisions of this State or any agencies orf
instrumentalities thereof] an individual, _public ot privat
company, partnershiy, firm, association, society,
joint_stock company international _entity, institution, county,
municipality, state, _interstate body. the United States of
America, or_any agency, board, commission employee, agent.
officer, or political subdivision of a state, an interstate body, or
d States of Americd .
“Potential to emit” means the same as that _term is defi

and regulations

thereto.
“Process _unit” _means _equipment _assembled _to produce

intermediate _or_final _products. A_pi
independently if suppiied with suffici

rocess unit_can operate
d or_raw_materials
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and sufficient _storage facilities for the product. The storage and
transfer of product or raw materials to and from the process unit
shall be considered scparate from the process unit_for the

of making _reconstruction determinations __ Product
recovery equipment sholl be considered to be part of the process
unit, not part of the control apparatus.

“Reconstruct”_or "reconstruction” means_the repls ement of
parts of equipment included in a process unit, or the r placement
of control _apparatus, if the fixed capital cost of r placing the
parts exceeds both of the following amounts: (1) Fifty percent of
the fied_capital cost that would be required to construct a
comparable new process unit ot control apparatus; and (2) $80,000
in 1995 dollars) adjusted by the Consumer Price Index.

“Regulated_air _contaminant” means the same as the term
“regulated air pollutant” as defined by the EPA in rules and
regulations adopted pursuant to the federal Clean Air Act at 40
CFR §70.2 or any subsequent amendments thereto.

“Research and development facility” means any facility the
primary purpose of which is to conduct research and development
into_new processes and _products. including _academic _and
technological research and_development provided that such a
facility is operated under the close supervision of technically
trained personnel and is not engaged in the_manufacture of
products for commercial sale, eix ept in a de minimus manner.

“VOC" or "volatile organic coinpound” means the same as that
term is defined by the EPA in rules and regulations adopted
pursuant to the federal Clean Air Act at 40 CFR §51.100 or any
subsequent amer.dments thereto.

(cf: P.L.1967, ¢.108, 5.5)

3. Section 9 of P.L.1954, c.212 (C.26:2C-9) is amended to read
as follows:

9. The department shall control air pollution in accordance
with the provisions of any applicable code, rule , or regulation
promulgated by the department and for this purpose shall have
power to [--]:

{(a)) 2. Conduct and supervise research programs for the
purpose of determining the causes, effects , and hazards of air
pollution;

(b)) b. Conduct and supervise Statewide programs of air
pollution control education including the preparation and
distribution of information relating to air pollution control;

f(c) c. Require the registiation of persons engaged in
operations [which] that may result in air pollution and the filing
of reports , including but not limited to emission statements. by
them containing information relating to location, size of outlet,
height of outlet, rate and period of emission and compssition of
effluent, and such other information as the department shall
prescribe to be filed relative to air pollution, all in accordance
with applicable codes, rules , or regulations established by the
department;

((d)) d. Enter and incpect any building or place, except private
residences, for the purpose of investigating an actual or
suspected source of air pollution and ascertaining compliance or
noncompliance with any [code] codes . rules (and) , or regulations

JRPERORE S S . 1 o
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of the department. Any information , other than actual or

allowable air contaminant emissions, relating to secret processes
or hods of facture or producti ined in the crurse

of [such) an inspecti gation , or d inatica, rhall be
kept confidential and shall not be admissible in exidence in any
court or in any other proceeding except before the depa ment
(as herein defined] . If samples are takn for analysis, a dv licate
of the analytical report shall be furnished promptly to the person
suspected of causing air pollution;

[{e)1 e. Receive or initiate complaints of air pollution, hold

i i jon with air pollution , and insti legal
proceedings for the prevention of air pollution and for the
recovery of penalties, in accordance with [this act] P.L.1954.
c.212 (C.26:2C-1 et seq) :

{(N] f. With the approval of the Govemor, cooperate with, and
receive [money] funds or other assistance from, the federal
g the State & any interstate body, or any
county or municipal govemment , ot from private sources , for
the study and control of air pollution;

[(g) The department may in with a fee
adopted as a rule or regulation establish and charge] g. Charge,
in_accordance with a fee schedule_that shall be adopted by the

h a fee schedule that shall D€
department pursuant to the "Administrative Procedure Act,”
P.L.1968, c.410 (C.52:14B-1 et ceq.). 1) reasonable annual
emission_fees for major facilities ds provided in section 5 of
P.L._.c. (C. j(now before the Legislature as this bill). and
2) administrative fees for any of the services [it] the depariment
performs [, which fees shall be annual or periodic as the
department shall determine] or provides in connection_with
administering P.L.1954 c.212 (C.26:2C-1 et seq). The
administrative fees charged by the department pursuant to this
[section] subsection shall not [be less than $10.00 nor more than
$500.00] exceed $25,000 per application vased on criteria
contained in the fee schedule ;

h. lIssue, renew, reopen, and revise operating_permits, and

quire_any person who is required to obtain _an operating permit
under_the provisions of the federal Clean Air Act to obtain an

rating permit_and to certify compliance therewith for_all air
pollution sources ; and

i. Establish, implement, and operate a small__business
stationa source  technical _and _environmental compliance
assistance program as_required pursuant to 42 U.S.C. §7661f of
the federal Clean Air Act.
(cf: P.L.1993, ¢.257, s.1)

4. Section 13 of P.L.1967, ¢.106 (C.26:2C-9.2) is amended to
read as follows:

i3. [(a) No person shall construct, install or alter any
equipment or control apparatus, in other than a one or 2-family
dwelling or a dwelling of 6 or less family units one of which is
owner-occupied, until an application including plans and
specifications has  been filed with the department and an
installation or alteration permit issued by the department, in
accorda with any codes, rules and regulations of the
department except that subject to any such codes, rules and

4 dul
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regulations tlie department may dispense with the filing of
applications, plans and specifications. Information relating to
secret processes or methods of manufacture or production is
exempted from the plans and specifications and other pertinent
information to which the department is entitled under this
section.

(b) No person shall use or cause to be used any su 2 new or
altered equipment or control apparatus for whick an @ tallation
or alteration permit is required or issued until ar operating
certificate has been issued by the department.

()] a. No person at a facility without an operating permit
shall construct, reconstruct, install, modify, use or cause to be
used_any equipment or control_apparatus _until an_appli
therefor including plans and specifications has been filed with the
department _and _the department _issues _a construction,
reconstruction, installation, or modification pert it_and ope
certificate_in_accordance with_any applicable des, rules, or
regulations of the department. This_requirement shall also apply
to any facility that requires an operating permit v h_time
as a final operating permit is issued to the facility.

b. No person_at a facility with an operating permit_shall
construct, reconstruct, install, modify, use or_cause to be used
any equipment or control apparatus until an_application therefor
includin, lans and_specificatioiis _has been filed with _the
department _and the department issues an authorization _for
construction, _reconstruction, installation, or_modification by
revising_the operating permit in accordance with_any applicable
codes, rules, or regulations of the department.

c. No operating permit, operating permit_revision, or operating
certificate or renewal thereof [,] required by this act] pursuant
to P.L.1954, C.212 (C.26:2C-1 et seo ) (] shall be issued by the
department unless the applicant shows to the satisfaction of the
department that the equipment is designed to operate without
causing a violation of any provision of (this act] P.L.1954, c.212
(C.26:2C-1 et seq.) or of any codes, rules [and] , or regulations
[promulgated thereunder] adopted pursuant thercto, and that,
cxcept in the case of a renewal operating certificate, initial
operating_permit, or_renewal operating permit, the equipment
incorporates advances in the art of air pollution control
developed for the kind and amount of air contaminant emitted by
the applicant's equipment.]

a._No_person shall cons
equipment or control apparatus and th
that_equipment_or_control apparatus except
P.L.1954, ¢.212 (C.26:2C-1 et seq.) and the rules and regulations
adopted pursuant thereto.

b. No operating perm t, operating permit_re\ sion, or operating
certificate or renewal thereof shall be d unless the applicant
demonstrates the equipment or_control apparatus will
operate, or operates, in_ac :ordance _with _the provisions of
P.L.1954, c.212 (C.26: 1 et seq ) and the rules and regulations
adopted pursuant thereto.

¢ Newly constructed, reconstructed, or modified equipment
and control apparatus shall incorporate advances in the art of air

ct, reconstruct, install, or_modify
use or cause to be used
n_accordance with
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pollution_control_as_de loped for_the kind and_ amount_of air
contaminant_emitted by the applicant’'s equipment_and_control
apparatus as provided in this subsection.1

1) For equipraent and control apparatus w th a potential to
emit_any hazardous air pollutant equal to or greater than the_de
minimis levels specified by the EPA pursuant to su! section (g) of
section 112 of the federal Clean Air Act (42 U.S :. §7412) or
with a potential to emit five tons per year or mor of any other
air contaminant, the applicant shali document advs sces in tl
of air pollution control in accordance wit fo.lowing crit

as applicable:
(a) _For an_air contaminant_subject to the prevention of
wnficm_lieggg_a_(p_uechnologx requiremen v, s in the

art_of air_pollution control_shall be the bes
technology (BACT) as set forth by the EPA at 40 CFR
(b)(12) or any subsequent amendments thereto:

(b) For an air contaminant subject _to signi
increase__of a _non ent _air _contaminant in 2
1t area, ad in the art of air pollution control
1 be the lowest achievable emission rate (LAER) as set forth
by the EPA at 40 CF §51.165(a)(1)(xiii)_or any subsequent
amendments thereto;
For_a_hazardous air_pollutant _technology requirement.
advances in_the art of air pe control shall be the maximum
achievable control technolog: (&
 or any subsequent amendments thereto; and

(d) _For other air_contaminants, advances in_the art_of air
pollution_control _means up-to-date technology and _methods,
reflected in_equipment 1, control apparatus,! and procedures.
when applied to an _emission source shall _reasonably
minimize air contaminant emiss:ans. The_technology shall have
been _demonsirated for similar_air _contaminant _discharge
parameters to_be reliable_and shall be available at_reasonable
_in_air _contaminant

nt_emissions

cost_commensurate_with the reduct
emissions.

QL@LEQM-EL@QM_@LNI apparatus with a potential to

hazardous air pollutants at less than the de mininis levels
specified by the EPA pursuant to subsection (g) of section 112 of
the federal Clean Air Act (42 U.S.C. §7412 and with a potential
to emit less than five tons per year of any other air
the applicant need not document _advances in_the art of
pollution control all document compliance with:

(a) or lable control techiology as defined in rules
and regulations that shall be adopted by the department pursuant
to the "Administrative  Procedure Act,” P.L.1968, c.410
(C.52:14B-1 et seq.);

(b applicable new source |

(c) any other applizable State or federal standard, code, ule

seformance standards; and

or regulation

(3) (a) In order to promote greater emissions_reductions than
would otherwise be achieved, the depariment may adopt,
pursuant to the “Administrative Procedure Act,” P.L.1968. ¢.410
(C.52:14B-1 et seq.), rules and regulations that offer a person the
option of establishing in an operating permit_a 15-year plan for
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reducing facility emissions beyond minimum air_pollution control
requirements Tin lieu of adhering to strict permit review
schedules and complying 'ith less effective State_requirements’
. Such a plan shall nclude schedules setting forth milestones for
reducing_emissions_at_the facility. Milestones may oe met Dy
reducing_emissions_at_the_facility and by providing emissions
reduction _credits _from _non-facility sources pursua ! to_an
emissions _trading and banking program_ adopted pi svant to
section B of P.L._, c. (C. ) (now before the Le sl
this bill).

(b) _The department _shall_review_the_achievement of the
milestones in_the plan no less frequently than every five years
when_the operating permit. is renewed. The department may
require the person to submit, as part _of the a lication for
renewal of the operating permit, a summary_and_trend of the

actual air_contaminant emissions data_reported in_the facility's
annual _emission statements for_the previous five years. If the
department _determines during the approval process fc
operating permit_renewal that the milestones in the plan hav
been met at a facility and that there is no_reasonable iikelihood
that_the milestones can_or will be met, the department may
withdraw the opportunity for the facility to_continue pursuant to
the plan_and shall require instead that the facility comply with
the promulgated schedules for al) zpplicable requirements.

I(c) The department shall allow z person_entering a 15-year
plan_the option of establishing in_that person's operating permit
reduced administrative application_tequirements for de_minimis
modifications of equipment and control apparatus at the facility.
provided that:__any increase in_allowable emissions for any

individual equipment and control apparatus is below de minimis
levels defined by rule or regulation adopted by the department
pursuant to the "Administrative Procedure Act.” P.L.1968, ¢.410
(C.52:14B-1 et seq.); and, ss part of the five-year achievement
review set forth in subparagraph _(b) of paragraph (3 of this
subsection, the person includes a demonstration that confirms no
net_emissions_increases _have occurred at_the facility over the
peevious five years.!

(d)_The department shall involve in_the development of the
rules _and_regulations for the 15-year plan_program_adopted
suant_to_this paragraph representatives of the affected
try, environmental, and ublic_interest groups _as
impacted governmental entities.

(4) _ Consistent with the p visions _of P.L.1991, c.422
(C.13:1D-111 et seq.). the department shall_periodically pul
with_an_opportunity provic led for public_comment technology.
methods, and performance levels with respect to air p lution
control_for use hy applicants llas presumptive _norms]! for
demonstrating advances ir. the art of air pollution control.

1(a} The department shall, within 18 mont
date of P. c. (€. ) (no _the Le
bill), publish the first technical manual containing tec nology.
methods, and performance levels that can be used by applicants
for demonstrating advances in the art of air pollution_control
Public notice of the availability of each draft technical_manual
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shall_be pubiished in_the New Jersey Register, and each final
techinical manual shall consider any public comments thereon that
are received by the department.

b) Once_the department has puolished a technical manual for
advances in_the art of air pollution pursuant to subparagraph (1)
of paragraph (4) of this subsection, any application submitted tha'
demonstrates_compliance with _that technical _manual shall b
considered to incorporate_advances in_the att of air_pollutic
control for the source operations covered by the technic .
manual. _The department_shall periodically review and upd te
each technical manual as necessary, after providing public notice
and opportunity (or public comment. If the department amends &
t chnical _manual. _the new standard _shall _apply only to
applications submitted after the final publication of the amended
technical manual.

(c) Instead of r 1 a_technical manual for advances in the
art_of an__applicant
“case-by-case”_advance:
applicable _to_a specific_source operation. If the department
determines that the proposal is consistent with_the_provisions of

ion, _the _proposal shall_be deemed to constitute
rdvanc the_art_of air_pollution_control _for that_spe ific
source operaticii.

d) Advances in the art of air pollution control_shall include
new_source performance standars dopied by the E
after the effective date of P.L. . c. (C.__) (now before the

gislature _as _this_bill) and_those new source performance
standards published as advances in the art of air pollution control
pursuant to P.L.1951, ¢.2:2 (C.2 :2C-1 et seq.).!

((1)] (5) Before an operating permit, operating permit revision
or operating certificate or any renewal thereof is issued, or as a
ion of issuance. the department may require the applicant
to conduct such tests as are necessary (in the opinion of the
department] to determine the kind or amount of the air
contaminant emitted from the equipment or whether the
equipment or fuel or the operation of the equipment is i
violation of any of the provisions of [this act] P.L.1954. c.212
(C.26:: _seq.) or of any codes, rules [and] , or regulations
[promulgated thereunder] adopted pursuant_thereto . Such] The
tests shall be made at the expense of the applicant and shall be
conducted in a manner approved by the department , and the test
results shall be reviewed and professionally certified.

((2)) (6) *[Equipn or control apparatus_identified by the
department as notl Grandfathered equipment or_control apparatus
shall not be! subject to a dei tration of advances in the art of
air_poilution _control 'shall _not be_subjected to such a
demonstration _upon_inclusion_in _the initial operating permi!
application, provided that_the equipment or control_apparatus is
not modified or reconstructed]!

(7) An operating permit and_operating certificate or any
renewal thereof shall be valid for a period of (5] five years from
\he date of issuance, unless soorer revoked for cause by otder of
the department, and may be renewed upon application to the

department
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[(3)] (8) Upon receipt ¢f an application for the issuance of an
operating certificate or any renewal thereof, the department, 11
its di i may issue a y operating certificate valid
for [a period not to exceed] 90 dzys or until a five year operating
certificate has been issued or denied .

d. The following are exempt from the provisions of subsections
a. and b. of this section:

(1) One or two family dwe!lings:

2) A dwelling of six or less family units. one of whicii is owner
occupied;

3) Equipment or control apparatus that is subject to a general
permit issued pursuant to subsection h. of this section; and

(4) _cquipment for] and! control apparatus that is de_minimis
in_terms of e or emissions as prescribed in rules and
regulations_that shall be adopted by the department pursu
the " Administrative Procedure Act.” P.L.1968. c.410 C.52
el seq.).

e. Except as otherwise prohibited by the EPA pursuant to_the
federal Clean Air Act, any person who has received or receives a

facility-wide permit issued pursuant to the "Pollution Prevention
Act,” P.L.1991, ¢.235 (C.13:1D-35 et seq.) shall be deemed to
sati_{y_the requirement for an operating permit issued pursuant
1 P.L.1954, ¢.212 (C.26:2C-1 et seq.).

f. The depactment inay establish policies and procedures for
categories_of operations _that specify _the procedures to_be
followed for obtaining any permit required pursuant to this
section.

g Any requirement solely related to an_air contaminant
regulated by the department that is not a federally regulated air
pollutant or contaminant shall be identified in_an cperating
permit_as a State-only requirement that_vould not be federally
enforceable.

h. Notwithstanding the provisions of any othec law, rule, or
regulation to the contrary, the department_may issue a_general
permit in lieu of any permit issued pursuant to this section. Prior
to issuing ~ general permit, the department shall provide Ipublic!
notice Mof an) and! oppertunity for public comment.

i. The department may require the reporting and evaluation of
emissions information for any air contaminant. However, prior to
Trequiring_that such_information_be included on a permit_or!
regulating any air contaminant not regulated by the EPA pursuant
to_the federal Clean Air Act the department shall first make a
determination and_advise the public_of its_conclusion that
regulating that taminant_is in the best interest of human
health, welfare the _environment, and publish__that
determination a t ce with _the provisions
of the "Administrative Act,” P.L.1968, c.410
(C.52:14B-1 et seq.).

1. Except_as otherwise prohibited by federal law, any person
who has submitted to the department an application for a permit
to construct, reconstruct, nstall, or modify equipment or_control

apparatus may place that equipment or control apparatus on_the
footings or_foundation where it is intended te be used during the
pendency of the permit application review process A person
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intending to take action authiorized pursuant to_this_subsection
shall notify the department, via certified mail, of the intent to
undertake the action at least seven days prior to the
commencement of the action.

A _person_who_constructs equipment_or_control apparatus in
accordance with_this subsection that the department determines
is not consistent with applicable State laws, codes, rules, ot
regulations shall not be subject to civil or criminal penalties for
that inconsistent action provided that the person's actions do not
result in the emission of any air contaminants. Any cOSts
incurred by the applicant in_connection with such_construction
may not be used by the applicant as rounds for an appeal ot _the
departn.ent's decision on the permit application.

1k. For the purposes of P.L.1954, c.212 (C.26:2C-1 et seq.).
the use of VOCs not otherwise listed by the EPA as hazardous air
pollutants, or specified by the department pursuant to subsection
i. of this section, shall be considered as a single pollutant. These
VOCs may be used interchangeably and such use shall not be
considered_new _installation or modification of equipment or
control apparatus.!

(cf: P.L.1967, c.106, 5.13)

(5. (New section) a. Every major facility shall remit to the
State an annual emission fee of $27.50 per ton (in 1989 dollars) of
the actual annual sions of each lated aif i
reported in the emission statement for that facility, or in the
absence of such information, on permitted emissions, or where
there is not a permit, on potential to emit.

The emission fee required pursuant to this subsection for each
State fiscal year shall te adjusted each year by the percentage, il
any, by which the Consumer Price Index exceeds the Consumer
Price Index for the calendar year 1989.

b. As part of the adopted fee schedule for major facilities, the

department:
(1) shall not require a major facility to remit an emission fee
if the total actual issi of all regulated air i

from that maior facility does not exceed 10 tons per year;
(2) shall begin collecting emission fees in fiscal year 1995 fut
air contaminants reported in a calendar year 1993 emission
i carbon ide, particul sulfur
dioxide, oxides of nitrogen, and VOCs, but not including lead.
HAPs, and any other air contaminants; and
(3) may begin collecting emission fees in fiscal year 1998 for
lead, HAPs, and any other air contaminant catzgories as reported

1ud;

in a calendar year 1996
¢. The provisions of P.L.1993, ¢.361 (C.13:1D-120 et seq.) shall
not apply to the or p of fees

authorized pursuant to this section.

d. As used in this section, “major facility” means a facility
that has the potential to emit any of the air contaminants listed
below in an amount that is equal to or exceeds the applicable
major facility threshold levels as follows:
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Air Contaminant Threshold level
Carbon monoxide 100 tons per year
Particulate matter (PM-10) 100 tons per year
Total suspended particulates 100 tons per year
Sulfur dioxide 100 tons per year
Oxides of nitrogen 25 tons per year
voC 25 tons per year
Lead 10 tons per y=ar
Any HAP 10 tons per year
All HAPs collectively 25 tons per year
Any other air contas.inant 100 tons per year]

5. New section) a. (1) Each major_facility shall pay to the
department a fee or fees as calculated pursuant to this subsection
and subsections b., c., or d. of this section, as a copriate. The
per-ton_emission_fees | be based on_the actual annual
emissions of each regulated air contaminant, except as set forth
for_carbon_monoxide in subsections b.. c., and d. of this section,
reported in the emission statement for that major facility, or. in
the absence of such information. on permitted emissions. or
where a permit has not been issued. on the potential to emit.

(*) Emission fees for each State fiscal year shall be based on
the information_rcported in_the emission statement y ar_two
years prior thereto.

3) The amount of any emission fee payuile pursuant to this
section shall be adjusted for each State fisca! year by the
percentage, if any, by which the CPI_exceeds the CPl for
calendar year 1989.

b. For the State fiscal yea: 1995, each major facility shall pay
the following fees:

1) An emission fee of $25 (in 1989 dollars_adjusted by the CPl)
per ton only on_the first 4,000 tons of each regulated air
contaminant, excluding carbon monoxide, and an emissicn fee of
525 (in 1989 dollars adjusted by the CPi) per ton only on the first
8,000 tons of oxides of nitrogen and the first 8,000 tons of VOCs:

2) An emission fee of $25 (in 1989 dollars adjusted by the CPI)
per ton o “half of the total tons of carbon monoxide;

(3)_An_initial operating permit application fee 2per facility?
_exceed $25,000. For the purpose of caiculating the initial

‘rating permit application fee, the significant equipment listed
in perating permit application shall be assessed at $125 per
of equipment. The operating permit_application fee shall
bmitted prior to the deadline for submi®tal of the operating
permit application;

(4) A fee for any facility modification in_an amount calculated
using the fee schedule therefor set forth_in_rules ]
adopted by the department, except. that no fee for a modification
review shall exceed $25,000; and

(5)_Certificate_fees assessed and_collected in_a manner
established in rules and regulations adopted by the department.

g State fiscal years 1996 and 1997, each major
facility shall pay the following fees:

(a) An emission of $25 (in 1989 dollars adjusted by the CPl)
per_ton _only on_the first 4,000 tons of each regulated air
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contaminant, excluding carbon monoxide. and an _emission fee of
$25 (in 1989 dollars adjusted by the CPI\ per ton only on the first
8,000 tons of oxides of nitrogen and the first 8,000 tons of VOCs;

b) An emission fee of $25 (in_1989 dollars adjusted by the CPl)
per ton on one-half of the total tons of carbon monoxide:

(c) An_initial operating permit_application fee 2per_facility?
not to exceed $25,000. For the purpose of calculating the initial
operating permit application fee, the significant equipment listed
in_the operating permit_application shall be assessed at 3125 per
piece of equipment. The operating permit_application fee shall
be submitted at the time of submission of the operating permit
application; and

(d) 7. fee for any facility modification in_an_amount calculated
using the fee schedule therefor set forth in rules and regulatior
adopted by the department 2{, except that no fee for a
ation_review_shall exceed $25 000] . The fee for a
tion_review for source operations such as
solid_or hazardous waste treatment and disposal, reciprocating
engines. and_fuel combustion processes with_heat input greater
than 100 million BTU/hour or that burn solid fuel shall not_exceed
$25,000. All other modification fees shall be assessed based upon

Il other modification fees Shail BE 235L3%C =25

the ©.nount of equipment modified and shall not exceed $500 per

piece equipment and _$25,000 for an entire_modification
review

(2)_Notwithstanding _the provisions_of paragraph (1) of this
subsection to the contrary. no major facility shall pay an emission
fee less_than $1,000 for each of the State fiscal years 1996 and

(3) Of the amount assessed and collected in_fees pursuant to
this subsection. not more than $9,510,000 sha!l be appropriated as
provided in_section 6 of PL ., c  (C_ ) (now before the
Legislature as this bill). If the amount of fees collected pursuant
to this subsection exceeds $9,510,000, *he amount in_excess of
39,510,000 shall _be deposited _into__the Air Surcharge
Reengineering Fund established pursuant to subsection f. of this

1f the amount of fees collected pursuant _to  this
subse: 1« less than  $9,510,000, the department, in
consultation with the fee work group established pursuant to
section 12 of P.L. c. (C. ) (now before the Legislature as
s bill), shall evaluate the reasons for_the deficiency and ma
recommendations _accordingly to the Governor, the Legislature,
and the State Treasurer conceming any_measures necessary 1o
ensure that the operating permit program is adzquately funded

d. (1) F the State fiscal year 1998 _and each_fisc
thereafter, e, ajor facility shall pay the following fees:

(a) An emission fee of $25 (in 1989 dollars adjusted by the CPI)
per_ton of each regulated air contaminant, excluding carbon

monoxide;

(b)_An_initial operating permit application_fee Zper facility”
not to exceed $25,000. For the purpose of calculating the mitial
operating permit application fee, the significant equipment_listed
in the operating permit_application siall be assessed at $125 per
piece of equipment. The operating permit_application fee shall
be submitted at the time of submission of the operating permit
application; and
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(c) A fee for any significant _modification_in_an_amount
calculated using a fee schedule therefor to be set forth in rules
and_regulations to be adopted by the department 2, except that
no fee for a significant modification review shall exceed §25,000°.

(2)_Notwithstanding the provisions_of paragraph (1) of this
subsection to the contrary, no major facility shall pay an emission
fee less than $1,000 for each of the State fiscal years 1998 and
thereafter.

e. (1) In_addition to_the fees assessed of major facilities
pursuant to_subsections b. and _c. of this section, each major
facility shall be assessed a supplemental surcharge for each of
the State fiscal vears 1995 and 1996 _that shall be sufficient to
raise §..5 million per fiscal year in_revenue. The supplemental
surcharge _shall be_based on actual annual emissions of each
regulated air_contaminant. excluding carbon_monoxide, reported
in the emission statement for that major facility, or, in_the
absence _of such information, on permitted emissions, or where a
permit_has not_been issued, on _the potential to emit, but in no
case shai! a supplemental surcharge assessed of a major facility
exceed $20,000 per year per major facility.

) If the amount of revenue raised by the assessment of the
supplumnental _surcharge pursuant o paragraph (1) of this
subsection is_less than $1,500,000 for eithec State_fiscal years
1995 or 1996, the department, in consultation the fee work
group_established pursuant to_section 12 of ®.L. g (C.)
now before the Legislature as_this bill). shall evaluate the
reasons for the deficiency and the need for_ad; the
supplemental surcharge to make up the difference.

(3)_The supplemental surcnarge assessed _pursuant to this
subsection shall not be collected after State fiscal year 1996.
Any monies remaining in the Air Surcharge Reengineering Fund

at_the conclusion of State fiscal year 1997 shall be used by the
department to_reduce fees assessed of major facilities in State
fiscal year 1998, whereupon the fund shall expire.

f. There is established in the department ° dedicated fund t¢
be known s the "Air_Surcharge Reenginze.ing Fund.” AU
supplement sl surcharges collected pursuant to paragraph 1) of
subsection e. of this section shall_be deposited into_that fund.
Monies_in_the fund_shall be dedicated solely for use by the
partment _in_developing and_implementing the aic_permit
computerization _system, publication _of _requirements for
rt_of air_pollution_control. establishment _of
of _standard _ permit

ed for any purpose other than as set_forth in
s_sub he degarlmenlLg\_cunsullah_quiluh
work group_established pursuant_to sec ion 12 of . G
Legislature as this bill), shall develop a
n the fund, and shall maintain
a detailed rd of the expenditures and disbursements from the
fund and publish it annually Jersey Register.
. _The provis 9 .13:1D-120_et seq.) shall
not apply to the assessment or payment of emission fees required

pursuant to this section
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h. The department may not assess a major facility any fee to
implement the provisions of P.L.1954, ¢.212 (C.26:2C-1 et seq.)
other than the fees authorized pursuant to this section.!

6. (New section) Pursuant to the mandate of the federal Clean
Air Act, all revenues collected pursuant to section § of P.L.

c. (C. ) (now before the Legislature as this bill) shall be
dedicated and appropriated annually solely for use by the
department in administering the provisions of P.L.1954, 1[C.217
c.2121 (C.26:2C-1 et seq.) with regard to major facilities W,
defined pursuant to subsection d. of section 5 of PL. ., c

(C. ) (now before the Legislature as this bill))! . I[Those]
Except_as proviled otherwise for the supplemental surcharge
aswessed pursuant to section 5 of P.L. _.c. C._ ) (now before
the_Legislature as this bill), those! monies shall be used only to
hire personnel and fund positions, procure necessary equipment,
and fund the functions of the department prescribed pursuant to
P.L.1354, C.212 (C.26:2C-1 et seq) with regard to major
facilities 'and to fund implementation and operation of the small
business _stationary _source _technical _and environmental

compliance_assistance program_required_pursuant_to 42 US.C.
§7661f of the federal Clean Air Actl . Such program costs may
also include, but need not be limited to, costs connected to or
associated  with: program  planning;  data  collection;
investigations; rule and ¢ devel d iewi
issuing, and administering operating peciiits monitoring and
administratively enforcing compliance with laws, codes, rules.
regulations, and permits; I[implementing and operating the small
business stationary source technical and i al
compliance assistance program required pursuant to 42 US.C.
§7661f of the federal Clean Air Act;]! and any other activities
with regard to major facilities required for State compliance with
the federal Clean Air Act.

7. (New section) On or before March 1, 1996, and annually
thereafter, the department shall prepare and submit to the
Governor and the Legislature an annual report on the status of
New Jersey's air quality, New Jecrsey's progress toward
attainment with the federal Clean Air Act, and the operating
permit jrogram created pursuant to P.L.1954, C.212 (C.26:2C-1
et seq.). Notice of the preparation and submission of this report
shall be published in the New Jersey Register. The report shall
inciude:

a. An accounting of all direct end indirect costs incurred by
the operating permit program; the revenues received from fees; a
list of all fees still due; and the amount of penalties imposed and
collected during the previous year; and

b. A staff and workload analysis of all components of the
program to regulate, monitor, and control or prevent emissions of

air contaminants.

The report shall also identify any need for legislative action to
adjust  the emission fee ‘lcapl'! prescribed pursuant to
I{subsection a. of]! section 5 of P.L. ,c. (C. ) (now before
the Legislature as this bill) to ensure that the '[cap] fec! is
adequate to fund the air pollution control program in accordance
with the mandates of the federal Clean Air Act, and discuss the
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advantages and disadvantages of setting higher emission fees for
hazardous air pollutants.

8. (New section) a. '[The] Within 90 days after the effective
date of this act, the! department shall 1[adopt] propose!
pursuant to the provisions of the "Administrative Proceduie
Act,” P.L.1968, c.410 (C.52:14B-1 et seq.). rules and regulation:
that establish emissions trading and banking programs that us
economic incentives to make progress toward the attainment ¢
maintenance of the National Ambient Air Quality Standar s
(NAAQS), reduce or prevent emissions of [HAPs]
contaminants! . ensure healthful air quality, or otherwise
contribute to the protection of human health, welfare and the
er.vironment from air pollution. 1The department shall adopt
those rules and regulations within 90 days after proposal.!

b. The emissions trading rules and regulations shall be designed
so that emission] emissions! reductions shall be realized earlier
or at a more accelerated rate than would otherwise be achieved
in accordance with applicable air quality mandates, and so that
compliance with air quality mandates can be achieved with
greater flexibility or at lower cost. 1The rules and regulations
shall _establish_criteria for the generation and use of emissions
duction credits, including the use of emissions reduction credits
in lieu of granting exemptions Or waivers from compliance with
emissions_reductioin _requirements. and sha!l fequire that 10% of
the emissions_reduction credits gained shall be permanently
retired for the public benefit when a trade occurs.! The rules
and regulations may include, but need not be limited to.
provisions designating the poilutants to be involved in the
program, designating the persons who may participate in the

Rt ] 1 limitations and

octablish

methods for projecting and verifying einissions, and establishing
hani includ i tracking, periodic

program audits, and penalties.

For any emissions trading program adopted for the purpose of
making progress toward attaining the National Ambient Air
Quality Standard (NAAQS) for ozone, the department may allow
reductions of volatile organic compounds (VOCs) o be
substituted for required reductions of oxides of nitrogen (NOx) or
reductions of oxides of nitrogen (NOx) to be substituted for
required reductions of volatile organic compounds (VOCs). Any
such substitution shall occur at a ratio established by the
department by rule or regulation adopted pursvant to the
* Administrative Procedure Act,” P.L.1968, €.410 (C 52:14B-1 et
seq.), lwhich shall be! developed in recognition of the role of
each pollutant in the formation of ground level ozone

¢. ‘The emissions trading rules and regulations adopted by the
department shall not conflict with applicable federal law and

shall constitute, contribute to, or he consistent with one o« more
strategies that result in quantifiable emissions reductions and are
creditable under the State Implementation Plan (SIP) required

pursuant 1o the federal Clean Air Act. These may be eiission

limiting or market-resporse  strategies for mobile Yor) !
stationary 1, or areal sources, llor both] and shall_include the
creation, trading, and use of emissions reduction ¢ redits!
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d. The departincut may establish the emissions trading
programs as State, multi-state, or regional programs as long as
the programs contribute to the goal of improving the air quality
in New Jersev.

e. The department shall involve in the development of the
rules and regulations for 1[emission] emissions! trading progra ms
representatives of the affected industry, environmental, 0]
public interest groups as well as governrental entities » th
affected or related jurisdictions.

1f. The department shall consider the role of a third par y in
the_banking, verification, validation of use, enforcement, and
program audits associated with emissions reduction crs
w__the i extent possible, _create and  pre
opportunities for private sector participation in_any emissior
\rading program established by the department. !

o. Section 19 of P.L.1954 12 (C.26:2C-19) is amended to
read as follows:

19. a. If any pecson violates any of the provisions of [this act]
P.L.1954, ¢.212 (C.26 C-1 et seq.) or any code, rule, regulation
or order [promulgated] adopted! or issued pursuant [to the
provisions of this act] thereto , the department may institute a
civil action in a court of competent jurisdiction for injunctive or
any other apprepriate relief to prohibit and prevent such violation
or violations and the [said] court may proceed in the action in a
summary manner.

b. Any person who violates the provisions of [this act]
P.L.1954, c.212 (C.26:2C-1 et seq.) or any code, rule, regulation
or order ![promulgated] adopted! or issued pursuant (to this act]
thereto shall be iiable to0 a civil administrative penalty of not
more than [$10,000.00] $10,000 for the first offense, not more
than [$25,000.00] $25.000 for the second offense, and not more
than [$50.000.00) $50.000 for the third and each subsequent
offense. 1f the violation is of a continuing nature, each day
during which it continues shall constitute an additional, separate
and distinct offense. No civil administrative penalty shall be
levicd except upon an administrative order issued pursuant to
scction 14 of P.L.1954, €.212 (C.26:2C-14).

c¢. The department is hereby authorized and empowered to
compromise and settle any claim for a penalty under this section
in such amount in the discretion of the department as may appear
appropriate and equitable under all of the circumstances.

d. Any person who violates the provisions of P.L.1954, ¢
(C.26:2C-1 et seq.) or any code, rule, regulation, or order
!{promulgated) adopted! or issued pursuant (to that act] thereto ,
or a court order issued pursuant to subsection a. of this section,
or who fails to pay a civil administrative penalty in full pursuant
to section 9 of P.L.1962, ¢.215 (C 26:2C-14.1), 1s subject, upon
order of the court, to a civil penalty of not more than
[$10,000.00] $10,000 for the first offense, not more than
($25.000.00] $25,000 for the second offense, and not more than
($50,000.00] $50,000 for the third and eac subsequent offense. 1f
the violation is of a continuing nature, each day during which the
violation continues, or each day in which the civil administrative

212

penalty is not paid in fuli, constitutes an additional, separate and
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distinct offense. Any penalty imposed under this subsection may
be recovered with costs in a summary proceeding pursuant to
“the penalty enforcement law" (N.].S.2A:58-1 et seq.). The Law
Division of the Superior Court nas jurisdiction to enforce “the
penaity enforcement law.”

e. A person who causes a release of air contamirants in a
quantity or concentration which poses a potential threat to publ :
health, welfare or the environment or which might reasonal ¢
result in citizen complaints shall immediately notify e
department. A person who fails to so notify the departmer | is
liable to the penalties and procedures prescribed in this section.

f. Any persoi, who:

11) purposely or knowingly violates the provisions of P.L.1954.
c.212 (C.26:2C-1 et seq), or any code, rule, regulation,
administrative order, or court order [promulgatec] adopted or
issued pursuant theretc, is guilty of a crime of the third degree;

(2) purposely or knowingly violates any federally mandat
pollution control_requirement, any operating permit_conditic
any fee or_filing requirement imposed_in_connection with an
operating permit_is_guilty of a crime of the third degree, the
sentence for which may include, notwithstanding the provisions of
subsection b. of N.].S.2C:43-3. an enhanced fine of $10.000 per
day per violation;

(3) __purgosely or _knowingly makes any false material
statement, representation, or certificaltion i any form, notice,
statement, or report cequired in cennection with an operating
permit, or who purposely or knowingly renders inaccurate any
monitoring device or method required by an operating permit, is
guilty of a crime of the third degree. the sentence for which may
include, notwithstanding _the provisions _of subsection b. of
N.[.S.2C:43-3, an enhanced fine of $10.000 per day per violation:

(4) recklessly violates the provisions of P.L.1954, c.212
(C.26:2C-1 et seq.), or any code, nile, regulation, administrative
order, or court order [promulgated) adopted or issued pursuant
thereto, is guilty of a crime of the fourth degree.

g. In determining whether an odor unreasonably interferes with
the_erjoyment of life or property in violation of P.L.195%, ¢.212
(C.26:2C-1 et seq) or any code, rule, regulation or order
I[promulgated] adopted! or _issued pursuant theieto, the
department _shall _consider all _of the relevant facts and
rcumstances, including, but _not limited to, the character,
ity, frequency, and duration of the odor, and the number of
persons affected theceby. In considering nese and cther relevant
facts and circumstances, no_one factor shall be dispositive, but
each shall be_considered relevant in determining whether an odor
interferes with tl njoyment of life_or_property. and. if so,
whether such interference is unreasonable_considering all of the
circumstances.

The department shall publish_in_the New ]ersey Register the
guidelines _and_procedures _utilized by he department for the
investigation of ci ;omplaints regarding odors.

h. The department shall establish procedures for alternative
dispute resolution as an option for settlemel ed cases
Alternative dispute resolution shall be voluntary and shall not be
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mandated by the department.
(cf: P.L.1989, c.333, s.1)

10. Section 22 of P.L.1954, ¢.212 (C.26:2C-22) 1s amended to
reud as follows:

22. [No ordinances of any govermning body of a municipa.ty or
county or board of health more stringent than this act or any
code, rules or regulati P 1 d p! thereto sh: | be
superseded by this act. Nothing in this act or in any code ules
or regulations promulgated pursuant thereto shall preclu e the
right of any g ing body of a icipality or county o. board
of health, subject to the approval of the department, to adopt
ordinances or regulations more stringent than this act or any
code, rules or regulations promulgated  pursuant thereto.
Penalties for violations of ordinances of a governing body of a
municipality, county or board of health shall not exceed
$2,500.00.]

I 2 | de_uniform_treatment of air_pollution
regulation and control. and eliminate _conflicting and inconsistent
policies and standards in connection therewith, the pervasive and
comprehensive _regulatory and enforcement _program_established

pursuant to P.L.1954, c.212 (C.26:2C-1 et seq. shall constitute
the exclusive program of the State concerning the subject matter
covered by that act, whether that subject matter be expressed by
inclusion in ot exclusion from that act
b. No municipality, county, local board of health. local health

agency, regional health commission, or any other _political
subdivision of the State may enact any ordinance, pursuant to
section 9 of P.L.1977, c.443 C.26:3A2-27) or any other authority.
concerning the subject matter covered by P.L.1954, c.212
(C.26:2C-1 et seq.). This section shall not affect the authority of
a certified_loczl health agency lo enact ordinances for_the
limited purposes authorized by section 7 of P.L.1991, c.99
(C.26:3A2-34), provided that no such fee shall be assessed against
any source_or facility required to obtain an operating perr
pursuant to section 13 of P.L.1967, ¢.106 (C.26:2C-9.2).

_Any_ordinance adopted by a municipality, county. local
board of health, local health agency. regional health commission,
or other political subdivision of the State concerning the subject
matter_covered by P.L.195% c.212 (C.26:2C-1 et seq.) adopted
prior to the effective date of P.L. . C. C. now before the
as this bill) shall become null and void on_the 180th
the effective date of P.L. . ¢ (C._) (now before
the Legislature as this bill).

Nothing in _this section shall be construed to limit or impair
authority of the department to delegate authority to a
ns of

(C.26:2C-1 _et_seq.) or any code, rules or r
pursuant__thereto _shall be superseded by P
(C.26:2C-1 et _seq.). After the effective date of
(C. ) (now before the Legislature as this bill), no_mur
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county, local board of health, local health agency, regional health
commission, or any other political subdivision of the State may
enact_any ordinance, pursuant to p.L.1954, c.212 (C.26:2C-1 et
seq.), section 9 of P.L.1877 c.443 (C.26:3A2-27). or any other
authority, concerning the subject matter covered by P.L.1954,
c.212 (C.26:2C-1 et seq.), except as provided in subsectior b. of
this _section, whether that subject matter is expres: «d_by
inclusion in or exclusion from that act.

Penalties for violations of ordinances of a governing bdyofa
municipality or county ot board of health shall not exceec $2,500.

Nothing set forth in_the "Count Environmental Health Act.”
P.L.1977, c.443 (C.26:3A2-21 et seq.), or an codes, rules or
regulations adopted pursuant thereto, shall affect the validity of
local ordinances adopted pursuant to this_section prior to_the
effective date of P.L. . ¢C. (C. now before the Legislature
as this bill) or amendments thereto adopted _as _authorized
pursuant to subsection b. of this section.

b. Notwithstanding the provisions of subsection a. of _this
section to the contrary. no fee imposed upon any facility by the
governing body of a municipality or_county or_board of health
relating to_the control of air_pollution, which fee was imposed
pursuant __to _this _section, section 7 of P.L.1991. c.99
(C.26:3A2-24). or any other law, may be increased above the
amount_imposed upon_that facility 23 of June 15. 1995. In_no
event may any such fee imposed wpon amy facility exceed a total
of $1,000 per year over a given fee cycle and any such fee that
exceeds that amount shall be reduced to $1,000 after the
effective date of P.L. c. (C. ) (now before the Legislature
as_this bill) Ordinances adopted prior to_the effective date ot
P.L. c. (C. ) (now before the Legislaturz as this bill) that
impose_fees exceeding the $1,000 limit_shall be amended to
conform to_the provisions of this subsection at ot before the end
of the present ordinance fee cycle. In order to prevent the pass
through ot _fees capped by this section ento any facility engaging
in_activities not related to the control of air pollution, no_fee
posed pursuant to section 7 of P.L.1991, ¢.99 (C.26:3A2-34) for
h activities may be increased above the amount Linposed upon
that facility as of June 15, 1995.

. Notwithstanding the provisions of subsections a. ot b. of this
section to the contrary, nothing in this section or in the "County
Environmental Health Act,” P.L.1977, c.443 (C.26:3A2-21 et
seq.) shall be construed to authorize ordinances providing for the
local_regulation of, or_collection. of fees from, any facility
required to obtain an operating permit_pursuant to section 13 of
P.1..1967, c.106 (C.26:2C-9.2) or any research_and development
tacility. However, local inspections of such facilities or research
and development facill s delegated pursuant to the “Tounty
Environmental Health Act * P.L.1977, c.443 (C.26:3A2-21 et

_response to_citizen

(cf: P

11. (New section) For the purposes of complying with the
federal Clean Air Act, there is created in the Department of
Environmental Protection a Small Business Compliance Advisory

Panel
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a. Tne Smal! Pusiness Compliance Advisory Panel shall consist
of seven members, as follows:

(1) two b ppointed by the G who shall
represent the general puvlic and shall not be owners, or
representatives of owners, of small business stationary sov :Ces;

(2) four members who shall own a small business stationary
source or represent owners of small business stationary ¢ urces,
of whom one each shall be appointed respectively ¥ the
President of the Senate, the Speaker of the Geaeral A sembly,
the Senate Minority Leader, and the Assembly Micorit: Leader:
and

(3) one 1uember who shall be appointed by the Commissioner of
Environmental Protection as the commissioner’'s representative.

b. (1) Members of the panel shall:

(a) serve for two year terms;

(b) annually elect, by majority vote of the
the panel, a chairperson and a vice-chairperson; and

(c) serve without compensation but shall be reimbursed for
necessary expenses incurred in the performance of their duties.

(2) The panel shall meet at least four times per year.

. 1t shall be the responsibility of the panel to:

(1) render advisory pi to the Ci i of
Environniental Protection concerning the effectiveness of the
department’s program for assisting small business stationary
sources with technical and enviromine 12l compliance issues with
respect to air poliution control, as required pursuant to 42 u.s.C
§7661f of the federal Clean Air Act, and concerning air pollution
control requirements, permitting, and enforcement pertaining to
small business;

(2) make periodic reports to the Commiissioner of
Environmental Protection and the Administrator of the United
States Environmental Protection Agency concerning compliance
of the State's air pollution control program with the
requirements  of  the federal “Paperwork Reduction Act’
(44 U.S.C. §3501 et seq.). the federal "Regulatory Flexibility
Act” (5 U.S.C. §601 et seq.), and the federal "Equal Access to
Justice Act” (5 U.S.C. §504 et seq. and 28 U.S.C. §2412 et seq.)
as they relate to small business;

(3) review information and air pollution control permit
applications provided to small business stationary sources 10
assure that the information and applications are understandable
to the layperson; and

(4) determine if the department provides for the development
and dissemination of those advisory opinions and reports issued 1n
accordance with the provisions of this section.

112. (New section) The department_shall_establish_industry
and_environmental work groups as_appropriats to_consuit on
matters_relating to_the regulation f_air pollution sources. The
of industry. environmental,
ned

full membership of

PL ,c (C. )
(now before the Legislature a , the department shall also
establish an industry and_environmental work group to evaluate
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the effects of eniissions reductions on emission fee revenues and
the resultant impact on the department's air_pollution control
program._As part of the 1997 annual report required pursuant to
section 7 of P.L. , C. (C. ) (now before the Legislature as
this bill), the fee work group shall present its evaluation and a
recommendation on_alternatives to funding the department s air
pollution control program other than through an increz e_in
emission fees.

The fee work group shall also make such _evaluatio s _and
recommendations _concerning fee revenues and_supplumental
surcharge revenues as required pursuant to section 5 of P.L. .
c._(C. ) (now before the Legislature as this bill).

1(12.] 13.1 (New section) Within 90 days of the effeciive date
of P.L. ,c. (C. ) (now before the Legislature as this bill),
the commissioner shall establish a Privatization Review Task
Force. The task force shall include representatives of the
department, business and industry, the environmental community,
and other members the commissioner may deem appropriate. The
task force shall review privatization opportunities within the air
pollution control program and issue a report to the commissioner
within 180 days of its establishment, whereupon the task force
shall dissolve.

1(13.] 14.1 This act shall take effect immediately.

Revises "Air Pollution Control Act (1954)," establishes federally
mandated op2rating permit program, and reforms air pollution
control permit program.




LEGISLATIVE FISCAL ESTIMATE TO
{SECOND REPRINT]

ASSEMBLY, No. 2664
STATE OF NEW JERSEY

DATED: July 7, 1995

Assembly Bill No. 2664 (2R) of 1995 amends and revises the .ir
Pollution Control Act of 1954 to reform and streamline the cur ent
air pollutior contml permitting program, establish an operating
permit program in the Department of Environmenta! Protection
(DEP), establish a small business stationary source technical and

program, blish an
emissions trading and banking program. and assess a federally
d ing permit ion fee.

Currently, the DEP primarily controls air pollution emissions at
stationary sources by issuing pre-construction permits, which are
required before equipment that emits air pollutants may be
installed or altered, and operating certificates, which authorize the
operation of that equipment once it is built. In accordance with the
1990 amendments to the federal Clean A.r Act (CAAA), the State
st now adopt a new operating permit program that would
consolidate the ex:sting operating certificates for any major source
of air pollution into a single operating permit. The operating
permit program would apply only to major sources of air pollution.

The federal CAAA specifies that a minimum fee of $25 per ton
per year (in 1989 dollars. adjusted by the Consumer Price Index) of
certain emissions must be charged unless a workload analysis
indicates a differsnt fee is required. Pursuant to this bill as
amended, major facilities would be assessed an annual emission fee
of $25 per ton of pollutants per year (in 1989 dollars, adjusted by
the Consumer Price Index).

The bill as amended also revises and reforms the current
pre-construction permit program for air pollution sources not
subject to the operating permit program. It also authorizes the
departrient to issue new operating permits to major facilities
pursuan | to new fee criteria.

Last, the bill blishes a ! | surcharge d to
major facilities for the purpose of collecting up to $1.50 million
from both FY 1995 and FY 1996 emissions criteria. These funds
would be used by the department solely to develop and implement
an air permit computerization system to help streamline its
operations. The bill also provides that ary new fees collected in
excess of $9.51 million in FY 1996 or FY 1997 shall be deposited in
the Air Surcharge Reengineering Fund, (as created by the bill to
collect the surcharge described above). This provision is intended
to limit the department's operating budget for the Major Source
portion of its air program.

Although the department did not submit a fiscal note

ksheet on the ended bill, it did lly provide the Office
of Legislative Services (OLS) with the following data that ccmpare
revenues projected to be gencrated under the Major Source portion
of the air program with this activity's operating budget level in FY
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1996 (which is used for future estimating purposes in lieu of
anticipated operating reductions encouraged by the bill. as
explained below) ($000):

Major Source Program FY 1996 FY 1997 FY 1998
Operating Budget $11.65 $11.65 $1 .65
Revenues _9.51 9.51 __ .10

Balance ($2.14) ($2.14) (7 ..55)

Th2 department also projects that $6.1 million in fees will be
generated pursuant to the bill's provision requiring each major
facility to pay FY 1095 assessments for emission and operating
permit application fees. This amount would be used to offset the
department's $6.2 million deficit in its FY 1995 air permit budget
caused by the premature anticipation of the passage of this bill and
the ing g ion of

According to the department, the $2.14 million deficit
projected in FY 1996 would be offset by $2.0 million in additional
General Fund monies; the deficit balance would be addressed
through budget reductions in the department’s Policy and Pianning
office. The FY 1997 and FY 1998 deficit balances are intended to
be offset by st 1i 1ti from the bill's
surcharge moaies and fee revenue cap levels (of $9.51 million). The
lower revenué level in FY 1998 is duz ic certain emission criteria
being eliminated from fee charges pursuant to the bill.

The Office of Legislative Services cannot compare the
department's revenue estimates under the bill with past and
present revenue levels from the air program because the latter
amounts are not displayed according to major and non-major
program sources. Also, while the FY 1995 and FY 1996 (as
currently drafted) Appropriations Acts contain  revenue
anticipati from bined (i.e. major and non-major sources) air
revenues of $21.0 million and $18.5 million respectively, both these
amounts have been calculated using revenue levels affected by the
passage of this bill. However, it is the bill's objectives, and the
intentions of the affected State, industry and environmental group
offizials invoived in negotiating an agreement on the current
version of the bill, that both fee costs and departmental operating
costs would be significantly reduced (and made fairer) if the bill's
provisions are successfully implemented. The OLS notes that the
availability of future General Fund appropriations to the
department, as well as federal funding allotments, will also affect
the operating budget of the air progra:a.

As previously explained, the bill primarily affects the Major
Source portion of the air program. The non-major portion is largely
fuded from General Fund and federal monies. With respect to the
department's revenue and operating estimates, the OLS concurs
with these amounts. The remaining provisions of the bill generally
affect the regulated industries and will therefore have little effect
on the State Budget or on the operating budget of the air program

This fiscal estimate has been prepared pursuant to P.L.1980, ¢.67

e e
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ASSEMBLY, No. 2664
STATE OF NEW JERSEY

INTRODUCED MARCH 13, 1995

By Assemblywoman OGDEN, Assemblymen Felice, Rooney
and Assemblywoman Wright

AN ACT conceming air pollution, revising and reforming the wir
pollution control permit program. creating the Small Business
Compliance  Advisory Panel, amending P.L.1967, ¢.106.
umending the title of P.L.1954, c.212, and amending and
supplementing P.L.1954. ¢.212.

BE IT ENACTED by the Senate and General Assembly of tne
State of New Jersey:

1. The title of P.L.1954, ¢.212 (C.2
to read as follows:

An act [relating to] concerning the control land suspension] of
air pollution [. creating a Clean Air Council n the State
Lepartment of Health and prescribing its functions, powers and
duties] and supplementing Title 26 of the Revised Statutes .

(cf: P.L.1967. c.100, s.1)

2. Section 2 of P.L..1054, €.212 (C.26:2 2) i5 armended to read
as follows:

2. [The following words shall have the following meanings.
Council” means the Clean Air Council created under this act.
Department” means the State Department of Health.]

As used in this act:

Air contaminant”_means any substance, other than water or
distillates of air, present in the atmosphere as solid part
liquid particles, vapors. or gases.

“Air pollution” [as used in this act shall mean] means the
presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend to
be, injurous to human health or welfare, animal or plant life , or
property, or would unreasonably interfere with the enjoyment of
life or property throughout the State and in [such territories}
those areas of the State as snall be affected thereby , and

.

>-1 et seq.) is amended

excludes all aspects of an emp ploy as to
health and safety hazards.
“Ci i " means the C i of [Health in the

State Department of Health] Environmental Protection .
“Construct”_or_"construction” means to_fabricate or erect
equipment or control apparatus at a facility where it is intended
to be used, but_shall not include the dismantling of existing
equipment or control apparatus, site preparation, or the ordering.
receiving, temporary storage, or_installation of equipment or
control apparatus. Unless otherwise prohibited by fedes s
“construct_ or_“construction__shal! also not include the pouring

in bold-faced brackets (thus] in the
ntended to be omitted in the law

EXPLANATION--Matter enclo
above bill 15 not enacted

Matter under’ined Lhys 1S new matter.

Yatter enclosed in superscript numerals has been adopled 4% fo)lows
Assemd)y AEN committes amendments adoptes June 19. 1995

Z Assemb)y AAP committes smecdments adopted June 22, 1995
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of footings or placement of a_foundation where uipment_or
control apparatus is intended to be used.

“Consumer _Price_Index” lor “CPI"l means the annual
Consumer Price Index fur a calendar year as determined year to
year using the decimal increase in_the September through August.
12-month_average for the previous year of the Consume - Price
Index_for All Urban Consumers (CPI-U). as_published 1y _the
United States Department of Labor.

“Control apparatus” means any device [which] that prv cents or
controls the emi: of any air cont ant

“Council”_means _the Clean Air Council created pursuant _to
section 3 of P.L.1967. c.106 (C.26:2C-3.2).

“Department” _means the Department of _Environmental
Protection.

“Emission_fee” means an_annual fee that is based on the
emission of any regulated air contaminant.

‘Emission_statement” means _an_annual reporting of
emissions _of _air__contaminants _as prescribed by rul
regulations _therefor that shall be_adopted by the departr
pursuant to_the “Administrative Procedure Act. " P.L.196
C.52:14B-1 et seq.).

"EPA”_means the United States Environmental Protection
Agency.

“Equipment” means any device capable of causing the emission
of an air contaminant [into the open air] either directly or
indirectly into the outdoor atmosphere . and any stack, chimney.
conduit, flue, duct, vent , or similar device connected or attached
to, or serving , the equipment [. This shall include] , and shall
include, but need nod be limited to, any equipment in which the
preponderance of the air [contaminant] contaminants emitted is
caused by [the] a manufacturing process.

“Facility” means _the combination of all structures, buildings.
equipment, control apparatus, storage tanks, source operations.
and_other operations_that_are located on a single site or on
contiguous or adjacent sites and that_are under common control
of the same person or persons. Research and development
fiilities that are located with other facilities shall be considered

separate_and_independent_entities for the purposes of complying
with _the operating permit_requirements of P.L.1954, c.212
(C.26:2C-1_et_seq.) or any codes, rules, or regulations adopted
pursuant thereto.

‘Federal Clean Air Act” means the federal "Clean Air Act
(42 US.C. §7401 et seq.) and any subsequen’ amendments or
supplements to that act.

1" Grandfathered” means construction, _reconstruction, or
nodification of equipment or control apparatus prior to the date
of enactment of section 13 of P.L.1967, ¢.106 (C.26:2C-5.2) on
June 15, 1967, or prior to the sul uent_applicable revisions to
rules_and regulations codified at N.J.A.C. 7:27-8.1 et seq. that
occurred March 5, 1973, June 1, 1976, April 5, 1985 and October

"_or_hazardous aiir_pollutant” means any air pellutant
r_pursuant to_subsection (b) of section 112 _of the
slean Air Act (42 US.C. §7412).
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‘Install” oi “installation”_means to carry out_final setup
activities necessary to provide equipment or comml apparatus
with _the capacity for use or service, and shall include, but need
not be limited to. connection of equipment or control apparatus.
associated utilities, piping. duct work, or conveyor systems. but
shall not include construction or reconfiguration of equ oment or
control apparatus to an altemate configuration spec ‘ied in_a
8  permit application and approved by the departmert.

9 1" Major facility” means a major source, as that terr _is defined
10 by the EPA in rules and regulations adopted pursuant to the
11 federal Clean Air Act at 40 CFR §70.2 or_any subsequent
12 amendments thereto, that has the potential to emit any of the air
13 contaminants listed below in an_amount that is equal to or
14 exceeds the applicabl ility threshold levels as foll

VMO O e G N -

16 Air Contaminant Threshold level
18 Carbon monoxide 100 tons per year
100 tons per year
100 tons per year
100 tons per year
25 tons per year
25 tons per year
Lead 10 tons per year
Any HAP 10 tons per year
6 All HAPs collectively 25 tons per year
Any other air conta 100 tons per year

1

9 “Modifyor "modification’ means any physical change in, or
10 change_in_the method of operation of, existin uipment _or
31 control _apparatus that incredses the amount of any air
32 contaminant emitted by that equipment or control apparatus or
33 that results in the emission of any air contaminant not previously
34 emittea, but shall not include normal repair and maintenance.

35 “Operating permit” means the permit described in Title V_of
36 the federal Clean Air Act (42 U.S.C. §7661 et seq.).

37 ‘Person” means [and shall include corporations, companies,
38  associations, firms, par hi and joint stock

39 companies as well as individuals, and shall also include all
40  political subdivisions of this State or any agencies or
41 instrumentalities thereof] an _individual, public or private
42 corporation, company. partnership, firm associn\ion societ

43 joint_stock company, intematicaal entity, institution. cnunly
44 municipality, state, interstate body, the United States of
45  America. or_any agency, board, commission, employee, agent,
36 officer, or political subdivision of a state, an interstate body, or
47 the United States of America .

emit" means the same as that term is defined h)

means _equipment _assembled

al gmducls A_process uni r
supplied_with sufficient_feed or raw malermh

54 m(h‘lu'nd(n’ll)’ i
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of tne departinent. Any . _other than actual or
allawable air contaminan! emissions, relalmg to secret processes
or of ure or prod: btained in the course

of [such] a. inspection, nvestigation , or determination. shall be
kept confidential and shall not be admissible in evideace in any
court or in any other proceeding except before the d ‘partment
[as herein defined] . If samples are taken for analysis. 2 duplicate
of the analytical report shall be furnished promptiy to e person
suspected of causing air pollution;

[(e)] e. Receive or initiate complaints of air po.ution, hold
hearings in connection with air pollution , and institute legal
proceec.ngs for the prevention of air poliution and for the
recovery of penalties, in accordarce with [this act] 54,
€.212 (C.26:2C-1 et seq.) :

() f. With the approval of the Govemor. cooperate with, and
receive [money] funds or other assistance from, ihe federal
government, the State government. any interstate body. or any
county or municipal government , or from private sources . for
the study and control of air pollution:

[(g) The department may in accordance with a fee schedule
adopted as a rule or regulation establish and charge] g. Charge.
in_accordance with a fee schedule that shall be adopted by the
department pursuant_to the ‘Administrative Procedure Act.
P.L.1968, €.410 (C.52:14B-1 et seq.). (1) reasonable annual
emission fees for _major facilities as provided in section 5 of
P.L. .c. (C. ) (now before the Legislature as this bill). and
(2) administrative fees for any of the services [it] the department
performs [, which fees shall be annual or periodic as
depanmenl shall determine] or_provides in_connection with

ing P.L.1954, 212 (C.26:2C-1 et __seq.). The
admunistrative fees charged h_v the department pursuant to this
[section] subsection shall not [be less than §10.00 nor more than
$500.00] exceed $25,000 per application based on critena
containad in the fee schedule ;

h._lssue. renew. reopen, and revise operating permits. and
require any person who is required to obtain an operating permit
under _the provisions of the federal Clean Air Act to obtain an
operating permit_and to certify compliance therewith for all air
pollution sources : and

i.__ Establish, implement. and operate a small business
stationary _source _tcchnical and _environmental _compliance
assistance_program_as required pursuant to 42 U.S.C. §7661f of
the federal Clean Air Act.

(cf: P.L.1993, .257, 5.1)

4. Section 13 of P.L.1967, ¢.106 (C.26:2C-9.2) is amended to
read as follows:

13. [(a) No person shall construct, install or alter any
equipment or control apparatus, in other than a one or 2-famuly
dwelling or a dwelling of 6 or less family units one of which is
owner-occupied. until an  application  including plans and
specifications has been filed with the department and an
installation or alteration permit issued by the department, in
accordance with any codes, rules and regulations of the
department except that subject to any such codes, rules and
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regulations the department may dispense with the filing of
applications, plans and specifications. Information relating to
secret processes or methods of manufacture or production 1is
exempted from the plans and specifications and siier pertinent
information to which the department is entitled under this
section

(bl No person shall use or cause to be used any s -h new or
altered equipment or control apparatus for which ar astallation
or alteration permit is required or issued until  a operating
certificate has been issued by the department

(c)] Ma. No_person at_a facility without an operating periit
shall construct, reconstruct. install, modify. use or caus be
used any equipment or_control apparatus until_an_applicatior
erefor including plans and specifications has been filed with the
department __and _ the department issues a (
reconstruction, installation, or modification

permit_and ope:
te_in_accordance with any applicable codes.

to

as a final operating permit is issued to the facility.

b. No person at_a facility with an operating permit shall

construct,_reconstruct._install, modify. use or cause to be_used
any equ.pment_or control apparatus until an application therefor
including_plans _and _specifications has been filed _with the
department _and the departmsnt ‘ssues an authorization for
construction, _reconstruction. _installation, or modification by
1evising the operating permit_in accordance with any applicable
codes. rules, or regulations of the department.
c. No operating permit, operating permit revision, or operating
certificate or renewal thereof [} required iby this act] pursuant
to P.L.1954, C.212 (C.26:2C-1 et s°q.) [.] shall be issued by the
department unless the applicant shows to the satisfaction of the
department that the equipment is designed to cperate without
causing a violation of any provision of [this act] P 54, €.212
(C.26:2C-1_et_seq.) or of any codes, rules [and] . or regulations
(promulgated thereunder] adopted pursuant therzto, and that,
except in the case of a renewal operating ceruficate, imtial
operating permit. or renewal operating permit. the equipment
incorporates advances in the art of air pollution control
developed for the kind and amount of air contaminant emitted by
the applicant's equipment.]

a. No person shall construct, reconstruct, install, ot modify
equipment_or_control apparatus and then use or cause to be used
that_equipment or_control apparatus except in acco lance_with
.| 212 (C.2 _et seq.) and the rules and regulations
adopted pursuant thereto.

b. No operating permit, operating permit revision, or operating
| be issued unless the applicant
_apparatus will
in_accordance wi the provisions of
eo.) and the rules and regulations

cert

demonstrat
or_operate:

onerat 'r
P.1.1954, (C.26:2C-1
adopted pursuant thereto.

¢ Newly constructed. reconstructed, or modified equipment
and control apparatus shall incorporate advances in the art of air
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pollution_control_as developed for the kind and amount of air
contaminant_emitted by tie applicant’s equipment an control
apparatus as provided in this subsection.1

(1)_For equipment and control apparatus with 2 potential_to
emit_any hazardous air pollutant equal to or greater than the de
minimis levels specified by the EPA pursuant to subsect on (g) of
section 112 of the federal Clean Air Act (42 U.S.C. 7412) or
with a potential to_emit five tons per year or more of ay other
air contaminant. the applicant shall document advance _in the a
of air pollution control in accordance with the followiug cri
as applicable:

a) For_an air_contaminant subject to the prevention of
significant deterioration technology requirement, advances ‘n the

art_of air pollution control shall be the_best_available ¢
technology (BACT) as set forth by the EPA at 40 CFR
(b)(12) or any subsequent amendments thereto;

(b)_For an air_contaminant subject to a significant emissions
increase _of _a non-attainment _ air _contaminant 1
non-attainment _area, advances in_the art of air pollution con
shall be the lowest achievable emission rate (LAER) as set f
by the EPA at 40 CFR_§51.165(a)(1)(xii)) or any subsequent
amendments thereto;

(c) _For a hazardous air llutant _technology require
advances in the art of air polluticn control shall be the maximum
achievable control technology (MACT) as set forth at 42 U.S.C.
§7412 or any subsequent amendments thereto; and

(d) For_other air_contaminants. advances_in_the art _of air
pollution_control means up-to-date technology and__methods
reflected in_equipment 1!, control apparatus,! and_procedures.
that _when applied to an eission _source _shall reasonably
minimize air_contaminant_emissions. The technology shall hav
been demonstrated for _similar _air contaminant__discharge
parameters to be reliable 2nd shall be available at reasonable
cost commensurate with _the reduction in_air contaminant
emissions.

2) For equipment and control_apparatus with A potential to
it hazardous air pollutants at less than the e minimis_levels
specified by the EPA pursuant to subsection () of section 112 of
the federal Clean Air Act (42 U.S.C. §7412} and with a_potential
to_emit_less than five tons per year of any other air contaminant,
the_applicant_need not document advances_in_the art of air
pollution control, but shall document compliance with:

(a)_reasonably available contro! technology as defined in rules
and regulations that shall be adopted by the department pursuant
to _the “Administrative Procedure _Act,” P.L.1968, c.410

14B-1 et seq.);

(b) applicable new source performance standards; and

(c) any of r;agglicahlr_&ggo_r_l_egtiaj standard, cod
or_regulation.

(3) (a) In order to promote greater emissions reductions than
would _otherwise _be achieved, the departmer’ may adopt,
" ! to the "Administrative Procedure Act,” P.L.1968. c.410
(C.5 B-1 et seq.). rules and regulations that offer a person the
option of establishing in_an operating permit a 15-year plan_ for

nt,

_rule,
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reducing facility emissions beyond minimum air pollution_control
requirements lin_lieu of adhering to strict permit review
schedules and complying with less effective State requirements’
. Such a plan shall include schedules setting forth milestones for
reducing emissions at_the facility. Milestones may oe met_by
reducing_emissions _at_the facility and by providing emissions
reduction _credits_from non-facility sources pursua {_to_an
emissions _trading and _banking program adopted p suant to
section 8 of P.L._.c.  (C. ) (now before the Le slature as
this bill).

(b) _The department shall review the _achievement of _the
milestones_in_the plan no less frequertly than every five vears
when _the operaling permit is_renev. ed. _The department may
require_the person to submit, as part of the application for
renewal of the operating permit, a_summary and trend of the
actual air contaminant_emissions data reported in_the facility s
annual_emission statements for the previous five years. If_the
department _determines during _the approval _process fo
operating permit renewal that the milestones in the plan ha
been met at a facility and that_there is no _reasonable likelihood
that the milestones can or will _be_met. the department may
withdraw the opportunity for the facility to centinue pursuant to
the plan and shall require instead that the facility comply with
the promulgated schedules for all applicable requirements.

I(c) The_department shall allow a person entering a 15-year
plan_the option of establishing in_that person’s operating permit
reduced administrative application_requirements for de minimis
modifications of equipnient and control apparatus at the facility,
provided that: _any increase in_allowable emissions for_any
individual equipment and control apparatus is below de minimis
levels defined by rule or regulation adopted by the department
pursuant to_the “Administrative Procedure Act.” P.L.1968, ¢.410
(C.52:14B-1 et seq.); and, as part of the five-year achievement
review set_forth in_subparagraph (b) of paragraph (3)_of this
subsection, the person includes a demonstration that_confi no
net_emissions_increases have occurred at_the facility over the
previous five years.!

(d) The department shall_involve in the _development of the
rules_and_regulations for the 15-year plan program adopted
pursuant _to this paragraph representatives of the affected
industry, environmental, and public_interest groups as well as
impacted governmental entities.

i) Consistent _with the provisions of P.L.1991, c.422
(C.13:1D-111 et seq.), the department shall periodically publish.
with_an_opportunity provided for public_comment technology.
methods._and_performance levels with respect to air pollution
control_for_use by applicants 'las_presumptive norinsl! for
demonstrating advances in the art of air pollution control.

I{a) The department shall, within 18 months after the eff
L., ¢ (C. ) (now before the Legislatur
blish_the first_technical manual containing technology.
an be used by applicants
1 dvar e art air_pollution_control
Public sotice of the availavility of each draft technical manual
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shall be publisiied in_the New jersey Register. and_each final

technical manual shall consider any public comments thereon that
are received by the department.

(b) Once_the departinent has published a technical manual f
advances in the art of air pollution pursuant to subparagraph (a
of paragraph (4) of this subsection. any application submit ‘ed that
demonstrates_compliance with_that technical manual  nall_be
considered to_incorporate_advances in the art of air ollution
control for the source operations covered by the cechnical

manval. _The department shall periodically review a.d update
each technical manual as necessary. after providing public notice
and opportunity for public comment. If the department amends a
technical _manual. the new standard _shall _apply only to
applications submitted after the final publication of the amended
technical manual.

(c) Instead of relying on a | manual for advances in the
art_of air_pollution control. _an applicant _may _ propose
dvances in_the art of air pollution _control
applicable_to_a specific_source operation. If the department
rmines that_the proposal is consistent with the provisions of

bst __the proposal shail _be deemed to_constitute

t_of air_poliution control_for_that specific
ope
(d) Advances in_th of air pallution_control shall include
new source performance standaris adopted by the EPA on or
after the effective date of P.L. c. (C. ) (now before the
Legislature_as_this bill) and those new source performance
standards published as advances in the art of air pollution control
pursuant te P.L.19b4, ¢.212 (C.26:2C-1 et seq.).!

[(1)) (5) Before an operating permit. O erating permit_revision
or operating certificate or any renewal thereof is issued, or as a
condition of issuance. the department may require the applicant
to conduct such tests as are necessary (in the opinion of the
department] to determine the kind or amount of the air
contaminant emitted from the equipment or whether the
>quipment or fuel or the operation of the equipment 1is in
iolation of any of the provisions of [this act] D.L.1954, ¢
(C.26:2C-1 et seq.) or of any codes, rules [and] , or regulations
[promulgated thereunder] adopted pursuant thereto . [Such] The
tests shall be made at the expense of the applicant and shall be
conducted in a manner approved by the department , and the test
results shall be reviewed and professionally certified.

[(2)] (6) '(Equipment or _contryl apparatus identified by the
department_as not] Grandfathered equipment or control apparatus

shall not be! subject to a demonstration of advances in the art of
air_pollution _control 1[shall_not be subjected to such a

demonstration _upon Zinclusion_in_the initial _operating permit
application, provided that_the equipment ot contrel apparatus is
not modified or reconstructed]! .

(7) An operating permit_and operating certificate or any
renewal thereof shall be valid for a period of (5] five years from
\he date of issuance, unless sooner revoked for cause by order of
the department, and may be renewed upon application to the
department
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[(3)) (8) Upon receipt of an application for the issuance of an
operating certificate or any renewal thereof, the department, in
its discretion, may issue a temporary operating certificate valid
for [a period not to exceed] 90 days or until 2 five yvear operating
certificate has been issued or denied .

d._The following are exempt from the provisions of s bsections
a. and b. of this section:

1) One or two family dwellings:

(2) A dwelling of six or less family units, one of wh ch is owner
occupied:

(3)_Equipment or control apparatus that is subject to a general
permit issued pursuant to subsection h. of this section; and

(4)_Equipment ![or] and! control apparatus that is de munimis
in_terms of size or emissions as prescribed in_rules and
regulations that shall be adopted by the uepartment pursuant to
the "Administrative Procedure Act,” P.L.1968. c.410 (C.52:14B-1
et seq.).

e. Except_as otherwise prohibited by the EPA pursuant to the
federal Clean Air Act. any person who has received or re: A
facility-wide permit issued pursuant to the “Pollution Prevention
Act,” P.L.1991, ¢.235 (C.13:1D-35 et seq.) shall be deemed to
satisfy the requirement for an operating permit issued pursuant
L.1954, c.212 (C.26:2C-1 et seq.).

f. _The department may estab) policies and procedures for
categories of operations that :pecily the procedures to be
followed for obtaining any permit required pursuant to this
section.

& __Any requirement solely related to an air contaminant
regulated by the department that is not a federally regulated air

h

pollutant _or contaminant shall be_ identified in_an operating
ally

permit as a State-only requiremnent that would not be ted
enforceable.

h._Notwithstanding the provisions of any other iaw, rule.
regulation to_the contrary, the department may issue a general
permit in lieu of any permit issued pursuant to this section. Prior
to issuing a general permit, the department shall provide !public!
rotice !of an] and! opportunity for public comment.

i._The department may require the reporting and evaluation of
emissions information for any air contaminant. However, prior to
Irequiring that such_information_be_included on_a permit or!
regulating any air contaminant not regulated by the EPA pursuant
to_the federal Clean Air Act, the department shall first make a
determination and advise the public of is_conclusion that
regulating that air contaminant is in the best interest of human
bealth, welfare and the environment, and publish that
mination and justification in accordance with the provisions
the "Admunistrative Procedure Act,” P.L.1968, c.410
-1 el seq.).
cept_as otherwise prohibited by federal law, any person
to_the department an application for a permit
to_construct, reconstruct, install, or modify equipment or control
apparatus may place that equipment or control apparatus on_th
footings or foundation where it is intended to be used during the
pendency of the permit application review process. A person
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intendi n authorized pursuant to this subsection
shall notify the department, via cer! ed mail, of the intent to
undertake _the action at least seven days prior _to the
commencement of the action.

A _person_who_constructs equipment _or_control apiaratus_in
accordance with this subsection that the department_d¢ termines
is not consistent with applicable State laws. codes, ules. or

regulations shall not be subject to civil or criminal pen lties for
that inconsistent action provided that the person’s act ns do not

result_in_the emission of any air_contaminants. Any costs
incurred by the applicant in connection_with such construction

may not be used by the applicant as grounds for an appeal of the

department s decision on the permit application.
1k For the purposes of P.L.1954 c.212 (C.2€:2C-1 et seq.).

the use of VOCs not otherwise listed by ‘he EPA as hazardous air
pollutants, or specified by the department pursuant to subsection
i of this section, shall be considered as a single pollutant. These
VOCs may be used interchangeably and such use shall not be
considered_new _installation _or_modification of equipment o7
control apparatus.!

(cf: P.L.1967, €.106, 5.13)

1{5. (New section) a. Every major facility shall remit to the
State a7 annval emission fee of $27.50 per ton (in 1989 dollars) of
the actual annual emissions of each regulated air contaminant
reported in the emission statement for that facility, or in the
absence of such information, on permitted emissions, or where
there is not a permit, on potential to emit.

The ion fee req d pi to this sub: for each
State fiscal year chall be adjusted each year by the percentage, if
any. by which the Consumer Price Index exceeds the Consumer
Price Index for the calendar year 1989.

b. As part of the adopted fee schedule for major facilities, the

department:
{1) shall not require a ajor facility to remit an emission fee
if the total actual i of all regulated air t

from that major facility does not exceed 10 tons per year;

(2) shall begin collecting emission fees in fiscal year 1995 for

4ir contaminants reported in a calendar year 1993 emission

includ carbon ide, particul sulfur
dioxide, oxides of nitrogen, and VOCs, but not including lead.
HAPs, and any other air contaminants; and

(3) may begin collecting emission fees in fiscal year 1998 for
lead, HAPs, and any other air contaminant categories as reported
ina dar year 1296

c. The provisions of P.L.1993, c.361 (C.13:1D-120 et seq.) shall
not apply to the or pay of fees
authorized pursuant to this section.

d. As used in this section, "major facility” means a facility
that has the potential to emit any of the air contaminants listed
below in an amount that is equal to or exceeds the applicable
majer facility threshold levels as follows:
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Air Contaminant Threshold level
Carbon monoxide 100 tons per year
Particulate matter (PM-10) 100 tons per year
Total suspended particulates 100 tons per year
Sulfur dioxide 100 tons per year
Oxides of nitrogen 25 tons per year
voC 25 tons per year
Lead 10 tons per year
Any HAP 10 tons per year
All HAPs collectively 25 tons per year
Any other air contaminant 100 tons per year]

5. (New section) a. (1) Each major_facility shall pay to the
department a fee or fees as calculated pursuant to this _subsect:
and subsections b.. c.. or d. of this section. a:_appropriat
per-ton_emission_fees shall _be based on_the actual
emissions of each regulated air contaminant, except as set forth
for carbon monoxide in subsections b.. ¢
reported in_the emission statement for that major facility, or.n
the _absence_of such information. on permitted emissions. 0°
» a permit has not been issued. on the potential to emit.
nission_fees for each State fiscal year shall be_based on
ussion_statement

years prior ther
3) The amount of any emission fee payable pursuant to this
section_shall be r each State fiscal vear the

percentage, if any. by which the CPI exceeds the CPI for

calendar year 1989.

b. For the State fiscal year 1995,
the following fees:

(1) An emission fee of $25 (in 1989 dellars adjusted by the CPI)
per_ton_only on_the first 4,000 tons of each regulated air
minant, excluding carbon monoxide. and an emission fee of

(in 1989 doliars adjusted by the CPI) per ton only on_the first
8.000 tons of oxides of nitrogen and the first 8,000 tons of \

(2) An emission fee of $25 (in 1989 dollars adjusted by the CPI)
per tor . one-half of the total tons of carbon monoxide.

(3)_An_initial operating permit application fee 2per_facility?
not to exceed $25,000. For the purpose of calculating the initial
operating permit application fee. the significant equipment listed
in_the operating permit_application shall be assessed at $125 per
piece of equipment. The operating permit application_fee shall
be submitted prior to the deadline for submittal of the operating
permit application:

(4) A fee for any facility modification in an amount calculated
using the sC herefor set forth in rules and regulations
adopted by the departinent, except that no fee for odification
review shall exceed $25,000; and

(5) Certificate fees assessed and_collected in _a manner
established in rules and regulations adopted by the depa s

c._(1) Fer_ State fiscal years 1996 and 1997, each major
facility shall pay the following fees:

(a) An emission fee of $25 (in 1989 dollars adjusted by the CPl)
per ton only on_the first 4,000 tons of each regulated air

each major facility shall pay
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contaminant, exciuding carbon_monoxide. and an emission fee of
$25 (1n_1989 dollars adjusted by the CPI) per ton only on the first
8.000 tons of oxides of nitrogen and the first 8,000 tons of VOCs:

(b)_ An_emission fee of $25 (in 1989 dollars adjusted by the CPI
per ton on one-half of the total tons of carbon monoxide:

c) An_initial operating permit application_fee 2per f: cility?
not to exceed $25.000. For the purpose of calculating th/ initial
operating permit application fee. the significant equipme: listed
in_the operating permit_application shall be assessed at 125 per
piece of equipment. The operating permit_application /ee shall
be submitted at the_time_of submission of the operating permit
application; and

(d) A fee for any tacility modification in an amount calculated
using the fee schedule therefor set forth in rules and regulations
adopted by the department 2[,_¢xcept that no fee for a
modification review shall _exceed $25.000) . The fee for a
significant_modification review for_source operations such as
solid_or_hazardous waste treatment and_disposal, reciprocating
engines. and fuel combustion processes with_heat_input_greater
than 100 _million BTU/hour or that burn solid fuel shall not exceed
$25.000._All other modification fees shall be assessed based upon
the amount of equipment modified and shall not exceed $500 per
piece of equipment and $25,000 for an entive modification

review® .

(2)_Notwithstanding the provisions of paragraph (1) of this
subsection to the contrary. no major facility shall pay an emission
fee less than $1.000 for each of the State fiscal years 1996_and
1997.

3) Of the_amoun. assessed and collected in fees pursuant to
this subsection. not more_than $9.510,000 shall be appropriated as
provided in section 6 of P.L. c. (C. now_before the
Legislature as this bill). If the amount of fees collected pursuant
to this subsection exceeds $9.510,000, the amount in excess _of
$9.510.006__shall _be deposited _into _the _Air__Surcharge
Reengineering Fund established pursuant to subsection f. of this
coction. If_the amount of fees collected pursuant to this
.ussection is less than_$9,510,000, the department. :in

ltation with the fee work group established pursvant to
c._(C. ) (now before the Legislature as
he reasons for the deficiency and make
recommendations accordingly to_the Governor, the Legislature,
and the State Treasurer concerning any measures necessary to
ensure that the operating permit program is adequately funded.
d. (1) For the State fiscal year 1998 and each_fiscal year
fter. each major facility shall pay the following fees:
(a) An emission fee of $25 (in 1989 dollars adjusted by the CPI)
egulated air_contaminant, excluding carbon

monoxide:

) An initial operating permit_aj ion_fee Zper facility”
perating_permit_app pe 1y

not to_exceed $25,000. ¢ the purpose of calculating the initial
operating permit_application fee, the significant equipment listed

n_the operating pen pplication shall be assessed at $125 per
piece of equipment. The operating permit application fee shall
be submitied at the time of submission of the operating permit
application, and
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c) A fec for any significant modification in_an_amount
calculated using a_fee_schedule therefor to be set forth in _rules
and regulations to be adopted by the department 2, except_that
no_fee for a significant modification review shall exceed $25,000°.

(2)_Notwithstanding the provisions ol paragraph (i) of this
subsection to_the contrary. no major facility shall pay &1 emission
fee less than $1,000 for each of the State fiscal years 1998 and
thereafter.

e. (1) In_addition to the fees assessed of may ._facilities
pursuant_to_subsections b. and c. of this section. each major
facility shall be assessed a supplemental surcharge for each of
the State fiscal years 1995 and 1996 _that shall be sufficient t
raise $1.5 million per fiscal year in_revenue. The supplemental
surcharge shall_be based on_actual annual ernissions of _each
regulated air contaminant. ex:luding carbon_monoxide. reported
in the emission statement for that major facility. or. in_the
absence of such information. on permitted emissions. or where a
permit_has not_been issued, on_the potential to . but in no
e shall a supplemental surcharge assessed of a major facility
exceed $20.000 per year per major facility.

(2) If_the amount of revenue raised by the assessment _of the
supplemental _surcharge pursuant to paragra h_ (1) of this
subsection is less than $1.500.000 for_either State_fiscal years

1995 or 1996, the department. in consultation with fee work
group established pursuant to section 12 of P.L. € )

2 C B
now before the Legislature as this bill). shall evaluate the
roasons for the deficiency and the need for adjusting the
supplemental surcharge to make up the difference.

(3)_The supplcmental surcharge assessed pursuant to ihis
subsection_shall not be collected after State fiscal year b
Any monies remaining in_the Air Surcharge Reengineering Fund
at_the _conclusion of State fiscal year 1997 shall be used by the
department to reduce fees assessed of major facilities_in State
fiscal year 1998, whereupon the fund shall expire.

f. There is established in the department a dedicated fund to
be known as the “Air Surcharge Reengineering Fund.” All
supplemental_surcharges collected pursuant_to paragraph (1) of
subsection_e. of this section shall be deposited into that _fund
Monies_in_the fund shall be dedicated solely for use by the
department _in_developing and implementing the air permit
computerization _system, _publication of _requirements for
advarces in_the art of air_pollution control, _establishment of
general _permits, _and _establisnment _of _standard _permit
conditions. _No__moni _fund_shall be_allocated,
appropri d for any purpose other than as set forth in
this subsection. The department, in sultation_with _the fee
work group established pursuant to section 12 of P.L P
(C. ) (now before the Logislature as this bill). shall develop a
plan for the expendit s in the fund, and shall maintain
a detailed record of the dit 1 from the
fund and pu annually in the New Jersey Register.

& The provisions of P'.L..1993, ¢.361 (C.13:1D-120 et seq.) shall
not apply to the assessment or payment of emission fees required
pursuart to this section

BXpe
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h._The department inay not assess a major facility any fee to
implement_the provisions of P.L.1954, c.212 (C.26:2C-1 et seq.)
other than the fees authorized pursuant to_this section.!

6. (New section) Pursuant io the mandate of the federal Clean
Air Act, all revenues collected pursuant to section 5 of P.L ;
c. (C. ) (now before the Legislature as this bill) shall ‘e
dedicated and appropriated annually solely for use by t ¢
department in administering the provisions of P.L.1954, cz 1

121 (C.26:2C-1 et seq.) with regard to major facilities ~.as
defined pursuant to subsection d. of section 5 of P.L. . o
(C. ) (now before the Legislature as this bill))! . Thosel
Except_as_provided otherwise for the supplemental surcharge
zssessed pursuant to section 5 of P.L. .c. (C. ) (now before

the Legislature as_this bill), those! monies shall be used only to
hire personnel and fund positions, procure necessary equipment.
and fund the functions of the department prescribed pursuant to
p.L.1954, C.212 (C.26:2C-1 et seq.) with regard to major
facilities land to fund implementation and operation of the small
business _stationary source technical _and __environmental
compliance assistance program required pursuant to 42 U.S.C.
§7661f of the federal Clean Air Act! . Such program costs may
also include, but need not be limited to, costs connested to or
associated  with: program  planning;  data collection;
investigations; rule and regulation development; reviewing.
issuing, and administering operating permits; monitoring and
administratively enforcing compliance with laws. codes, rules.
regulations, and permits; 1{implementing and operating the small
business  stationary source technical and environmental
compliance assistance program required pursuant to 42 u.s.C.
§7661f of the federal Clean Air Act;]! and any other activities
with regard to major facilities required for State compliance with
the federal Clean Air Act.

7. (New section) On or before March 1, 1996, and annually
thereafter, the department shall prepare and submit to the
Governor and the Legislature an annual report on the status of
New lersey's air quality, New Jersey's progress toward
attainicent with the federal Clean Air Act, and the operating
permit program created pursuant to P.L.1954, C.212 (C.26:2C-1
et seq.). Notice of the preparation and submission of this report
shall be published in the New ]ersey Register. The report shall
include:

a. An accounting of all direct and indirect costs incurred by
the operating permit program; the revenues received from fees; a
list of all fees still due; and the amount of penalties imposed and
collected during the previous year; and

b. A staff and workload analysis of all components of the
program to regulate, monitor, and control or prevent emissions of
air contaminants.

The report shall also identify any need for legislative action to
adjust the emission fee l[cap]! prescribed pursuant 1o
1subsection a. of]! section 5 of P.L. . ¢ (C. ) (now befcre
the Legislature as this bil') to ensure that the [cap] feel is
adequate to fund the air pollution contro! program in accordance
with the mandates of the 7ederal Clean Air Act, and discuss the
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advantages and disadvantages of setting higher emission fees for
hazardous air pollutants.

8. (New section) a. '[The] Within 90 days afte the effect
date_of this act, thel department shall ladepti propose!
pursuant to the provisions of the “Administrative Procedure
Act.” P.L.1968, c.410 (C.52:14B-1 et seq.), rules and -cgulations
that establish emissions trading and banking program that use
economic incentives to make progress toward the at inment or
maintenance of the National Ambient Air Qualit Standards
(NAAQS). reduce or prevent emissions of +[HAPs] air
g:ﬂl_a»mlggn‘[s’ . ensure healthful air quality. or otherwise
contribute to the protection of human health, welfare and the
environment from air pollution. !The department shall _adopt
those rules and regulations within 90 days after proposal. !

b. The emissions trading rules and regulations shall be designed
so that emission] emissions! reductions shall be realized earlier
or at a more accelerated rate than would otherwise be achieved
in accordance with applicable air quality mandates, and so that
compliance with air quality mandates can be achieved with
greater flexibility or at lower cost. 1The rules and iegulations
shall establish criteria_for the generation and use of emissions
red n_credits._including the use of emissions reduction credits
in lieu cf granting exemptions Or waivers from_compliance with
emissions_reduction requirements and shall require that 10% of
the emissions _reduction_credits gained shall be permanently
retired for the public_benefit when a_trade occurs.! The rules
and regulations may include, bu: need not be limited to,
provisions designating the pollutants to be involved in the
program, designating the persons who may participate in the
program, establishing ![emission] emissions! limitations and
methods for projecting and verifying emissions, and establishing
enforcement i i tracking, periodic
program audits, and penalties.

For any emissions trading program adopted for the purpose of
making progress toward attaining the National Ambient Air
Quality Standard (NAAQS) for ozone, the department may allow
reductions of volatile organic compounds (vOCs) to be
substituted for required reductions of oxides of nitrogen (NOx) or
reductions of oxides of nitrogen (NOx) to be substituted for
required reductions of volatile organic compounds (VOCs). Any
such substitution shall occur at a ratio established by the
department by rule or regulation adopted pursuant to the

Administrative Procedure Act.” P.L.1968, ©.410 (C.52:14B-1 et
seq.). lwhich shall bel developed in recognition of the role of
each pollutant in the formation of ground level ozone.

¢. The emissions trading rules and regulations adopted by the
department shall not conflict with applicable federal law and
shall constitute, contribute to, or be consistent with one or more
strategies that result in quantifiable emissiens reductions and are
creditable under the State Implementation Plan (SIP) required
pursuant to the federal Clean Air Act. These ii-ay be emission
limiting or markel-response strategies for mobile or] !
stationary !, or area! sources, '[or both] and shall include the

creation, trading, and use of emissions reduction credits!
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d. The department may establish the emissions trading
programs as State, multi-state, or regional programs as long as
the programs contribute to the goal of improving the air quality
in New Jersey.

e. The department shall involve in the develonment of the
rules and regulations for ![emission] emissions! trad ng programs
representatives of the affected industry. enviror aental, and
public interest groups as well as governmental = itities with
affected or related jurisdictions.

1f. The department shall consider the role of a third party in
the_banking, verification, validation of use, enforcement. and
progiam audits associated with emissions ieduction credits, and.
to the maximum _extent possible, create and _ preserve
opportunities_for private sector participatior_in_any emissions
trading program established by the department.!

9. Section 19 of P.L.1954, c.212 (C.26:2C-19) is amended 1o
read as follows:

19. a. If any person violates any of the provisions of [this act]
P c.212 (C.26:2C-1 et seq.) or any code, rule. regulation
or order [promulgated] adopted! or issued pursuant [to the
provisions of this act] thereto . the department may institute a
civil action in a court of competent jurisdiction for injunctive or
any other appropriate relief to prohibit and prevent such violation
or violations and the [said] court may proceed in the action in &
summary manner.

b. Any person who violates the provisions of [this act]
P.L.1954, c.212 (C.26:2C-1 et seq.) or any code, rule. regulation
or order ![promulgated] adopted! or issued pursuant {to this act]
thereto shall be liable to a civil administrative penalty of not
more than {$10,000.00] $10,000 for the first offense, not more
than [$25.000.00] $25.000 for the second offense, and not more
than [$50,000.00] $50.000 for the third and each subsequent
offense. If the violation is of a continuing nature, each day
during which it continues shall constitute an additional, separate
and distinct offense. No civil administrative penalty shail be
levied except upon an administrative order issued pursuvant to
section 14 of P.L.1954, c.212 (C.26:2C-14).

c. The department is hereby authorized and empowered to
compromise and settle any claim for a penalty under this section
in such amount in the discretion of the department as may appear
appropriate and equitable under all of the circumstances.

d. Any person who violates the provisions of P.L.1954, c.212
{C.26:2C-1 et seq.) or any code, rule, regulation, or order
I[promulgated] adopted! or issued pursuant (to that act] thereto .
or a court order issued pursuant to subsection a. of this section,
or who fails to pay a civil administrative penalty in full pursuant
to section 9 of P.L.1962, ¢.215 (C.26:2C-14.1), is subject, upon
order of the court, to a civil penalty of not more than
($10,000.00] $10,000 for the first offense, not more than
($25.000.00] $25,000 for the second offense, and not more than
(350.000.00} $50,000 for the third and each subsequent offense. If
the violation is of a continuing nature, each day during which the
violation continues, or each day in which the civil administrative
penalty is not pzid in fuil, constitutes an additional, separate and
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distinct offeiise. Any penalty imposed under this subsection may
be recovered with costs in a summary proceeding pursuant to
“the penalty enforcement law” (N.].S.2A:58-1 et seq.). The Law
Division of the Superior Court has jurisdiction to cnforce “the
penalty enforcement law.

e. A person who causes a release of air contamir nts in a
quantity or concentration which poses a potential threa to public
health, welfare or the environment or which might -asonably
result in citizen complaints shall immediately wotify  the
department. A person who fails to so notify the department is
liable to the penalties and procedures prescribed in this section

f. Any person who:

(1) purposely or knowingly violates the provisicns of P.1.1954.
c.212 (C.26:2C-1 et seq.), or any code, rule, regulation,
administrative order, or court order [promulgated] adopted or
issued pursuant thereto, is guilty of a crime of the third degree:

(2) purposely or knowingly violates any federally mandated air
pollution control requirement, any operating permit condition. or
any fee or_filing requirement imposed in_connection w th_an
C permit_is guilty of a crime of the third degree
sentence for which may include. notwithstanding the provisions ¢
subsection b. of N.].8.2C:43-3, an d _of $10,000 per
day per violation;

3) purposely or knowingly kes any false material
statement, representation, or_certifization in any form. notice.
statement, cr_report_required in_connection with an operating
permit, or_who purposely or_knowingly renders_inaccurate any
monitoring device or method required by an operating permit. is
guilty of a crime of the third degree, the sentence for which may
include. notwithstanding the provisions of subsection b. of
N.].S.2C:43-3, an enhanced fine of $10,000 per day per viola

(4) recklessly violates the provisions of P.L.1954, c.2
(C.26:2C-1 et seq.), or any code, rule, regulation, administrative
order, or court order [promulgated] adopted or issued pursuant
thereto, is guilty of a crime of the fourth degree.

g._In determining whether an odor unreasonably_interfi
the_enjoyment of life or property in violation of P.L.19
|C.26:2C-1_et_seq.) or any code, rule. r
I[promulgated] adopted! or issued pursuant thereto. _the

department _shall _consider all _of the relevant facts _and
circumstances. _including, but _not_limited to, the character,
severity, frequency, and duration of the odor, and the number of
persons affected thereby. In corsidering these and other relevant
facts and circumstances, no_one factor shall be dispositive, but
each shall be considered relevant in determining whether an odor
interferes with_the enjoyment of life or property. and, if so.
whether such interference is_unreasonable considering all of the

T artment_shall_publish in_the New Jersey Register the
guidelines and procedures utilized by the department for the
investigation of citizen corplaints regarding odors.

h._The department shall establish procedures for altemative
dispute resolution as an option for settlement of contested cases
Altemnative dispute resolution shall be voluntary and shall not be
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mandated by the department
(cf: P.L.1989. ¢.333. 5.1)

10. Section 22 of P.L.1954, c.212 (C.26:2C-22) is amended to
read as follows:

22. [No ordinances of any governing body of a mun.cipality or
county or board of health more stringent than this act or any
code. rules or regulations promulgated pursuant theret - shail be
superseded by this act. Nothing in this act or in any * de. rules
or regulations promulgated pursuant thereto shall psclude the
right of any governing body of a municipality or couniy or board
of health, subject to the approval of the department, to adopt
ordinances or regulations more stringent than this act or any
code, rules or regulations promulgated pursuant thereto.
Penalties for violations of ordinances of a governing body of a
municipality, county or board of health shall not exceed
$2,500.00.]

Ya. Statewide uniform_treatment of air_pollution
regulation and ntrol, and eliminate conflicting and inconsis
policies and standards in connec therewith, the pervasive
compre regulatory_and enforcement program established
pursuant_to P.L.1954, c.212 (C.26:2C-1 et seq.) shall constitute
usive_program of the State concerning the subject matter
by that act, whether that subject matter be expressed by
in or e Gt

b._No _municipality. county. local board of health, local health
agency, _regional health commission. or_any other _political
subdivision of the State may enact any ordinance, pursuant to
section 9 of P.L.1977, c.443 (C.26:3A2-27) or any other authority,
concerning the subject matter covered by P.L.1954, c.z12
(C.26:2C-1 et seq.). This section shall not affect the authority of
a certified local health agency to enact ordinances _for the
limited purposes _authorized by section 7 of P.L.1991, c.99
(€.

6:3A2-34), provided tha* no such fee shall be assessed against
v source or_facility req uired to obtain_an_operating permit
.1..1967, €.106 (C.26:2C-9.2).

c. _Any ordinance adopted by a municipality. county. local
board of health, local health agency. regional health commissivn.
or_other political subdivision of the State concerning the subject
matter_covered by P.L.1954. ¢.212 (C.26:2C-1 et seq.) adopted
pricr to the effective date of P.L. c. (C. ) (now before the

Legislature as_this bill) shall become null and void on_the 180th
day after_the effective date of P.L. . ._(C.__) {now before
the Legislature as this hill).

d

d. Nothing in this section shall be construed to limit or impair
the authority of the depart o_delegate authority 1o
certified local health agency rdance with the provisions of
the “County Environmental Health Ac
(C.26:3A2-21 et seq.).]

a. {1) No ordinances uf any governing body of a municipality ot
county or_board of health mo ingent_than P.L.1954. c.212

(C.26:2C _rules_or_regulations_adopted
pursuant be superseded by P.L.1954, c.212
(C.26:2C-1 et_seq).After the effective date of P.L. . ¢

(« } (now before the Legislature as this bill). [\oilyn;n)(-np.lln)




O o& oS oh

3

R

S

A2664 [2R]
20

county, loca! board of health, local health agency regional health
commission, or _any other political subdivision of the State may
enact any ordinance, pursuant to P.L.1954, c.212 (C.26:2C-1 et

). section 9 of P.L.1977, c.443 (C.26:3A2-27), or any other
authority, conceming the subject matter covered b, P.L.1954,
c.212 (C.26:2C-1 et seq.). except as provided in subse stion b. of
this section, whether that subject matter is exr essed by
inclusion in or exclusion from that ac?.

Penalties for violations of ordinances of a governir ; body of a
municipality or county or board of health shall not ex: eed $2.500.

Nothing set forth in the “County Environmental Health Act.’
P.L.19.7, c.443 (C.26:3A2-21 et seq.). or any_codes. rules or
regulations adopted pursuant thereto, shall affect the validity of
local ordinances adopted pursuant to this section prior to_the
effective date of P.L. _.c. (C. ) (now before the Legislature
as_this bill) or amendments thereto adopted as authorized
pursuant to subsection b. of this section.

b. Notwithstanding the provisions of subsection a. of this
section to the contrary. no fee imposed upon any facility by the
govemning body of a municipality or county or board of health
relating to_the control of air pollution. which fee was_imposed
pursuant _to _this _section, _section 7 of P.L.1991, ¢.99
C.26:7A2-34). or any other law, may be increased above the
amount! imposed upon_that facility as of June 15, 1995. In no
event may any such fee impose:d upon any facility exceed a total
of $1,000 per vear over a given fee cycle and any such fee that
exceeds that amount shall be reduced to $1.000 after the
effective date of P.L. . c. (C. (now before the Legislature
as this bill). Or+nances adopted prior to the effective dat. of
P.L._ .c. (C. ) (now before the Legislature as this bill) that
impose_fees_exceeding the $1.000 limit shall be amended to
conform to_the provisions of this subsection at or before the end
of the present ordinance fee cycle. In order to prevent the pass
through of fees capped by (his section onto any facility engaging
in activities not related to the control of air pollution. no fee
imposed _pursuant to section 7 6f P.L.1991, ¢.99 (C.26:3A2-34) for
such activities may be increased abuve the amount imposed upon
that facility as of June 15, 1995.

c. Notwithstanding the provisions of subsecticns a. or b. of this
section to_the contrary, nothing in this section or in the "County
Environmental Health Act,” P.L.1977, c.443 (C.26:3A2-21 et
seq.) shall be construed to authorize ordinances providing for the
locel _regulation of, or collectica_of fees from, any facility
required to_obtain an operating permit pursuant to section 13 of
P.L.1967, ¢.106 (C.26:2C-9.2) or any research and development
facility. However, local inspections of such facilities or research
and_development facilities delegated pursuant to_the “County
Environmental Health Act.,” P.L.1977, c.443 (C.26:3A2-21 et
seq.) may be conducted as necessary in_response to citizen
complaints.!

(cf: P.L.1985, €.12, 5.4)

11. (New section) For the purposes of complying with the
federal Clean Air Act, there is created in the Department of
Environmental Protection a Small Business Compliance Advisory
Panel
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a. The Smali Business Compliance Advisory Panel shall consist
of seven members, as follows:

(1) two members, appointed by the Goveror, who shall
represent  the general public and shall not be owners. or
representatives of owners, of small business stationary sources;

(2) four members who shall own a small business st tionary
source or represent owners of small business stationary ‘ources.
of whom one each shall be appointed respectively by the
President of the Senate, the Speaker of the General issembly,
the Senate Minority Leader, and the Assembly Minoricy Leader;
and

(3) one member who shall be appointed by the Commussioner of
Environmental Protection as the commissioner s representative

b. (1) Members of the panel shall:

(a) serve for two year terms:

(b) annually elect, by majority vote of the full membership of
the panel, a chairperson and a vice-chairperson: and

(c) serve without compensation but shall be reimbursed for
necessary expenses incurred in the performance of their duties

(2) The panel shall meet at least four times per year.

¢. 1t shall be the responsibility of the panel to:

(1) render advisory opinions to the Commi
Environmeatal Protection concerning the effecuven
department s program for assisting small business stationary
sources with technical and environmental compliance issues with
respect to air pollution control. as required pursuant to 42 U.S.C.
§76611 of the federal Clean Air Act, and conceming air pollution
control requirements, permitting, and enforcement pertaining to
small busiress:

(2) make periodic reports to the Commissioner  of
Environmental Protection and the Administrator of the United
States Envi al P Agency liance
of the State's air pollution control program with the
requirements  of the federal “paperwork Reduction  Act
(44 U.S.C. §3501 et seq.). the federal “Regulatory Flexibility
Act” (5 U.S.C. §601 et seq.). and the federal “Equal Access to

ustice Act” (5 U.S.C. §504 et seq. and 28 U.S.C. §2412 et seq.)
as they relate to small business;

(3) review inf jon and air poll control permit
applications provided to small business stationary sources 1o
assure that the information and applications are understandable
to the layperson; and

(4) determine if the departmen: provides for the development
and dissemination of those advisory opinions and reports issued in
accordance with the provisions of this section.

112, (New section) The department_shall establish industry
and_environn _work_groups _as_appropriate_to consult_on
m relating to the regulation of air pollution sources. The
work_groups shall consist of members of industry, environmental.
@ r_interested and_affected parties as may be deemed
appropriate by the department.

Within 90 days after the effective date of P.L. ,c. (C. )
(now before the Legislature as this bill), the department shall also
establish an industry_and environmental work_group to_e' te
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the effects of emissions reductions on emission fee revenues and
the resultant impact on the department's air pollution control
program. As part of the 1997 annual report required pursuant to
section 7 of P.L. . c. (C. ) (now before the Lepislature as
this bill), the fee work group shall present its evaluation and a
recommendation on alternatives to funding the departivent’s air
pollution_control _program other than through an i “rease in
emission fees.

The fee work group shall also make such eva sations and
recommendations _concerning fee revenues and supplemental
surcharge revenues as required pursuant to section 5 of P.L.

c. _(C. ) (now before the Legislature as this bill).!

1[12.] 13.1 (New section) Within 90 days of the effective date
of P.L. ,c. (C. ) (now before the Legislature as this bill),
the commissioner shall establish a Privatization Review Task
Force. The task force shall include representatives of the
department, business and industry, the envirenmental community,
and other members the commissioner may deem appropriate. The
task force shall review privaiization opportunities within the air
pollution control program and issue a report to the commissioner
within 180 days of its establishment, whereupon the task force
shall dissolve.

1[13.] 24.1 This act shall take effect immediately.

Revises “Air Pollution Control Act (1954)," establishes federally
mandated operating permit program, and referms air pollution
control permit program.
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1[5. (New section) a. Every major facility shall remit to the
State an annual emission fee of $27.50 per ton (in 1989 dollars) of
the actual annual emissi of each regulated air cont
reported in the emission statement for that facility, or in the
b of such inf tion, on permitted emissions, or where
there is not a permit, on potential to emit.

The emission fee required p t to this subsection for each
State fiscal year shall be adjusted each year by the percentage, if
any, by which the Consumer Price Index exceeds the Consumer
Price Index for the calendar year 1943,

b. As part of the adopted fee schedule for major facilities, the
department:

(1) shall not require a major facility to remit an emission fee
if the total actual emissions of all regulated air contaminants
from that major facility does not exceed 10 tons per year:

(2) shall begin collecting emission fees in tiscal year 1995 for
air contaminants reported in a calendar year 1993 emission
statement, includi carbon ide, particulates, sulfur
dioxide, oxides of nitrogen, and VOCs, but not including lead,
HAPs, and any other air contaminants; and

(3) may begin collecting emission fees in fiscal year 1998 for
=ad, HAPs, and any other air contaminant categories as reported
1 2 calendar year 1996 emission statement.

c. The provisions of P.L.1993, c.361 (C.13:1D-120 et seq.) shall
not apply to the assessment or payment of emission fees
authorized pursuant to this section.

d. As used in this section, "major facility” means a facility
that has the potential to emit any of the air contaminants listed
below in an amount that is equal to or exceeds the applicable

"“ major facility threshold levels as follows:

Py ! Air Contaminant Threshold level
Carbon monoxide 100 tons per year

: Particulate matter (PM-10) 100 tons per year

Tote! suspended particulates 100 tons per year
Sulfur dioxide 100 tons per yea:

0 | Oxides of nitrogen 25 tons per year
vOoC 25 tons per year
Lead 10 tons per year
Any HAP 10 tons per year
All HAPs collectvely 25 tons per year
Any other air contaminant 100 tons per y:olrl

.
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5. (New section) a. (1) Each major facility shall pay to_the
department a fee or fees as calculated pursuant to this subsection
and_subsections b.. c.. or d. of this section. as appropriate. _The
per-ton_emission_fees shall be based on the actual unnual
emissions of each regulated air contaminant. except as set orth
for carbon_monoxide in_subsections b.. c., and d. of this sec ion.
reported in_the emission statement for that major facility.
the_absence of such_information. on permitted emissio’ s.
where a permit_has not been issued. on the potential to emit.

2) Emission fees for each State fiscal year shall be based on
the_informauon_reported in_the emission statement year two
vears prior thereto.

(3)_The amount of any emission fee payable pursuant to this
section_shall _be adjusted for each State fiscal vear by the
percentage, if any. by which the CPi exceeds the CPI for
calendar year 1989.

b. For the State fiscal vear 1995. each major facility shall pay
the following fees:

(1) An emission fee of $25 (in 1989 dollars adjusted by the CPL
per_ton only on_the first 4.000 tons of each regulated air
contaminant. excluding carbon monoxide, and an emission fee of
5§25 (in 1989 dollars adjusted by the CPI) per ton only on the first
8.000 tons of osides of nitrogen and the fiest 8.000 tons of VOCs:

(2) An emission fee of $25 (in 1989 dollars adjusted by the CPIl)
per ton on one-hal? of the total tons of carbon monoxide:

(3)_An_initial operating permit_application fee 2per_facility®
not to exceed $25.000. For the purpose of calculating the initial
operating perm:t application fee. the significant equipment listed
in_the operating permit_application shall be assessed at $125 per
piece of equipment. The operating permit application fee shall
be submitted prior to the deadline for submittal of the operating
permit_application:

4) A fee for any facility modification in an amount calculated
using the fee schedule therefor set forth in rules and regulations
adopled by the department. except that no fee for a modification
review shall exceed $25.000: and

(5)_Certificate fees assessed and collected in a manner
established in rules and regulations adopted by the department

or_the State fiscal years 1996 and 199
ail pay the following fe
mission fee of $25 (in 1989 dollars adjusted by the CPI)
per_ton_only_on_the first 4.000 tous of each regulated an
ontaminant. excluding carbon monoxide, and an emission fee of
525 (in 1989 dollars adjusted by the CPI) per ton only on the first
8.000_tons of oxides of nitrogen and the first 8.000

(b) An_emission fee of $25 (in 1989 dollars adjusted by the CP1)
per ton on one-half of the total nonoxide.

(c) e Zper facility
not to_exceed $25.000. _For the purpo: ng the initial
operating permit application fe ficant_equipment listed
in_the operating permit_application shall be assessed at $126 per
of equipment. The operating permit_application foe shall
be_submitted at the time of submission of the operating penit

major

pies

application; and
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(d) A fee for any facility modification in an amouut calculated
using the fee schedule therefor set forth in rules and regulations
adopted by the departinent [, except that no fee for a
modification _review shall exceed $25.000) . The fce for a
solid_or_hazardous waste treatment and disposal. reci' rocating
engines._and fuel combustion processes with heat inpu greater
than 100 _million BTU/hour or that burn solid fuel shall r st exceed
$25,000._All other modification fees shall be assessed jased upon
the amount of equipment modified and shall not exceed $500 per
piece of equipment and $25.000 for an euiire modification
r!!vwwz .

2) Notwithstanding the provisions of paragraph (1) of this
subsection to the contrary. no major facility shall pay an emission
fee less than $1,000 for each of the State fiscal vears 1996 and
1997,

(3) Of the amount assessed and collected in fees pursuant to
this_subsection. net more than $9.510.000 shall be approp-iated as
provided in section 6 of P.L. . c. _(C. ) (now_ before the
Legislature as this bili). If the amount of fees collected pursuant
to_this subsection exceeds $9.510.000. the amount in excess of
$9.510.000 _shall be deposited into the Air Surcharge
Reengineering Fund established pursuant to subsection f. of this
section. ursuant _to_this
subsection is less than _$9.510.000. the department. in
consultation with the fee work group established pursuant to
section 12 of P.L. . c. (C. ) (now before the Legislature as
this bill), shall evaiuate the reasons for the deficiency and make
recommendations accordingly to the Governoz. the Legislature.
and the State Treasurer concerring any measures necessarv to
ensure that the operating permit program is adequately funded.

d__ (1) For the State fiscal vear 1998 and each fiscal year
thereafte:, each major facility shall pay the following fees:

a) An emission fee of $25 (in 1989 dollars adjusted by the CPI)
per_ton of each regulated air contaminant. excluding carbon

snoxide:

(b) An initial operating permit application fee 2per f
not to_exceed $25,000. For the purpose of calculating t
operating permit application fee. the significant equipment hsted
in_the operating permit _application shall be assessed at $125 per
piece of equipment. The operating permit _application fee shall
be submitted at the time of submission of the operating pernit
application; and

(c) A fee for any significant modification in_an amount
calculated using a fee schedule therefor to be set forth in rules
and regulations to be adopted by the department 2, except that
no fee for a significant modification review shall exceed $25.000°

(2) Notwithstanding the provisions of paragraph (1) of this
subsection to the contrary, no major facility shall pay an em
fee less than $1.000 for each of the State fiscal years 1998 and

thereafter.
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e. (1) In_addition to the fees assessed of major facilities
pursuant_to subsections b. and c. of this section. each major
facility shall be assessed_a supplemental surcharge for each of
the State fiscal years 1995 and 1996 that shall be sufficient to
raise_$1.5 million per fiscal vear in_revenue. The supplt mental
surcharge shall be based on actual annual emissions ¢ _each
r_gulated air_contaminant. excluding carbon_monoxide. '
in_the_emission statement for that major facility, or _in_the
absence_of such information. on permitted emissions. o: where a
permit_has not been issued. on the potential to emit. but in no
case shall a supplemental surcharge assessed of a major facility
exceed $20.000 per year per major faciiity.

(2) i the amount of revenue raised by the assessment of the
supplemental _surcharge pursuant to paragraph (1) of this
subsection_is less than $1.500.000 for either State fiscal vears
1995 or 1996, the department. in consultation with the fee work
group_established pursuant to section 12 of P.L. c. (C.
(now_before the Legislatur: as this bill). shall evaluale the
reasons for the deficiency and the need for adjustirg the
supplemental surcharge to make up the difference.

3) The supplemental surcharge assessed pucsuant to this
subsectior._shall not be collected after State fiscal vear
Any_monies femaining in the Air Surcharge Reengineering l"und
at_the conclusion of State fiscal year 1997 shall be used by the
department to reduce fees assessed of major facilities in State
fiscal vear 1998, whereupon the fund shall expire.

f. There is established in the department a dedicated fund to
be known_as the Air Surcharge Reengineering Fund.” -\1}
supplemental surcharges collected pursuant to paragraph
section_e. of this section shall be deoosited into that fund
Monies_in_the fund shall be dedicated solely for use by _the
department _in_developing and implementing the air permit
computerization _svstem. _publication _of _requirements for
advances in_the art of air pollution control. establishment of
general _permits. _and _establishment _of _standard p
coiditions. No monies from this fund shall be allocated.
appropriated. or used for any purpose other than as set forth in
this subsection. The department. in_consultation the fee
work_group established pursuant to section 12 of P.L
(C.__) (now before the Legislature as this bill). st
plan_for the expenditure of monies in the fund. and shall maintain
a detailed record of the expenditures, and disbursements from the
fund and publish it annually in the New Jersey Register.

g._The provisions of P.L.1993. ¢.361 (C.13:1D-120 et seq.) shall
not _apply to the assessment or payment of emission fees requiced
pursuant to this section.

h._The department may no! assess a major facility any fee to
implement_the provisions of P.L 1954, ¢.212 (C.26:2C-1 et seq )
other than the fees authorized pursuant to this section. !

2
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ASSEMBLY APPROPRIATIONS COMMITTEE
STATEMENT TO
[FIRST REPRINT]

ASSEMBIY, No. 2664

with A bly committee
STATE OF NEW JERSEY

DATED: JUNE 22, 1995

The Assembly Appropriations Committee reports favorably
Assembly Bill No. 2664 (1R), with committee amendments.

Assembly Bill No. 2664 (1R), as amended, revises the “Air
Pollution Control Act (1954)" to reform and streamline the current
air pollution control permitting program, establishes an operating
permit program in the Department of Environmental Protection
(DEP), establishes a small business stationary source technical and
env tal | ssistance  p establish  an
emissions trading and banking program. and assesses a federally
mandated operating permit program emission fee.

Currently, the DEP primarily controls air pollution emissions at
stationary sources by issuing pre-construction permits, which are
required before equipment that emits aw pollutants may be
installed or altered, and operating certificates, which authorize the
operation of that equipment once it is built. In accordance with the
1990 amendments to the federal Clean Air Act (CAA), the State
must now adopt a new permit prog! to lid. the
existing operating certificates for any major source of air pollution
into a single operating permit. The operating permit program would
anply only to major sources of air pollution.

The federal CAA specifies that a minimum fee of $25 per ton
per vear (in 1989 dollars) (adjusted by the Consumer Price Index) of
certain emissions must be charged unless a workload analysis
indicates a different fee is required. Pursuant to this bill as
amended, major facilities would be assessed an annual emission fee
of $25 per ton of pollutants per year (in 1989 dollars) (adjusted by
the Consumer Price Index).

The DEP would be required to provide annual status reports to
the Governor and the L 1 on the progi of the p
The report would include information on program costs and fees
collected as well as a staff and workload analysis.

The DEP would be authorized to issue, renew, recpen, and revise
operating permits and require major facilities to obtain such a
permit.  The penalty provisions of the current law would be
amended to include the minimum federal criminal penalties for
violating federally mandated requirements and to provide guidance
with regard to odor-based violations.

A ber Small Ci }} Advisory Panel
would be created within the DEP.

The bili also revises and reforms the current pre-coastruction
permit program for air pollution sources not subject to the
operating permit program.

The bill allows for implementation of the “Netherlands

pp h™ to envi al in certain by




allowing facilities the option of establishing in an operating permit
a 15-year plan for red facility beyond air
pollution control requirements. provided there is a demonstration of
a downward trend in emicsions every five years

In order to promote consistency and avoid duplicative
regulation, the bill provides that nothing in the operative st ction of
the “Air Pollution Control Act (1954)," or in the  County
Environmental Health Act.” shall be construed to .thonze
ordinances providing for the local governmental regulati of. or
collection of fees from. any facility required to obtain ar. operating
permit pursuant to the bill as amended or any research and
development facility. However, that provision would not preclude
local inspections of such facilities or research and development
facilities, as delegated pursuant to the ~County Environmental
Health Act,” whenever necessary in response to citizen complaints.

The bill also provides for the coordination of Pollution
Prevention Act” facility-wide permits and operating permits,
authorize the DEP to issue general permits for common air
pollution sources, and authorize the DEP. in consuitation with
industry, envitonmental, and public interest groups. to promulgate
regulations for erissions trading incentive programs. Emissions
trading programs may be State. multi-state, or regional programs
and may utilize mobile, stationary, or area sources.

Finally, the bill as amended would provide for the establishment
of industry and environmental work groups, to study matters relating
to the regulation of air pollution sources as well as emission fee
revenues.

The Department informally offeced the following fiscal
information

Major Source Program

FY96 F E)
Operations $11.65 mil $11.65mil $11.65mil
Rienues -9.51 mil €.10mil

Balance ($2.14)mil ($5.55)mil

The DEP projects $6.1 million in fees from major facilities to
pay FY95 assessments. This would offset DEP's $6.2 deficit for
FY95 air permit budget. The $2.14 million deficit in FY96 would be
offset by $2.0 in General Fund monirs, with remainder made up by
budget reductions. FY$7 and FY98 deficit balances are intended to
be offset by streamlined measures from surcharge monies and fee
revenue cap levels.

The bill primarily affects the Major Source portion of the air
program. The ron-major portion is largely funded from General
Fund and federal monies. OLS agrees with the departments revenue
and operating estimated amounts

M K ENDMEN.

These amendments clarify certzin provisions of section 5 of the
bill conceining the assessment of fees pertaining to major
facilities. The amendments would also establish maximums for
certain fees assessed pursuant to that section
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ASSEMBLY, No. 2664
STATE OF NEW JERSEY
INTRODUCED MARCH 13. 1995
By Assemblywoman OGDEN and Assemblym an Felice

AN ACT concerning air pollution. revising and 1+ orming the air
pollution control permit program. ¢ pating t e Small Business
Compliance  Advisory Panel, amending P.L.1967. ¢.106,
amending the title of P.L.1954. ¢ 212, and amending and
supplementing P.1..1954, €.212

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. The title of P.L.1954. ¢.212 (C.
to read as follows:

An act [relating to] concerning the control [and suspension] of
air pollution [. creating a Clean Air Council in the State
Department of Health and prescribing its functions. powers and
duties) and supplementing Title 26 of the Rev ised Statutes
(cf: P.L.1967, ¢.106. s.1)
2. Section 2 of P.L.1954, ¢.212 (C.2
as follows:

2. [The following words shall ave the following meanings
Counci'” means the Clean Air Council created under this act
Department” means the State Department of Health.]

As used in this act:

Air_contaminant

-1 et seq.) is amended

:-2j is amended to read

disti
liquid particles. vapors. or gases

Air pollution” [as used in this act shall mean] means the
presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are. or tend to
be. injurious to human health or welfare, anin al or plant life . or
property. or would unreasonably interfere with the enjoyment of
life or property throughout the State and in [such territories]
those_areas of the State as shall be affected thereby , and
excludes all aspects of an employer-employee relationship as to
health and safety hazards

Commissioner” means the Commissioner of [Health in the
State Department of Healthl Environmental Protection .

“Construct” _or “construction” means to_fabricate_or_erect
equipment or control apparatus at a facility where it is intended
to_be_used, but_shall not_include the dismantling of existing
equipment or control apparatus, site preparation, or the ordering.
receiving, temporary storage. or installation _of equipment_or
control_apparatus. nless otherwise prohibited by federal law
construct”_or truction”_shall also not include the pouring

~_shall also not incucc 10T

EXPLANAT ION--Matter onclosed in bold-faced brackets [thus] in the
above bill 13 not enacted asd is intended to be om.tted in the law

Matter under)ined thys '8 new matter.
Matter enclosed in superscript numerals has been adopted as follows
Assembly ALt committee amendments adopted June 19, 1995
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of footings oi placement of a_foundation where _equipment or
« umml apparatus s inter

“1 means  the _annual

eptember the. mgh August
r ot _the Cons mer Price

12-month average for the previous
Indes_for All Utban Consumers (CP1-U)_as publis’ «d by the
United States Department of |
ns any device [which] the prevents or

Control apparatus™ me

umtml\ the emission of any air contaminant
Air_Council created pursuvant to

l)«-p.«rl went” means _the Dvparlnn-m of _Environ

Protection.
Emission_fee  means _an_annual fee
ny regulated air containinant.

based _on_the

emission ol

_Emission_statement” means an annual _reporting of actual
issions_of air _contaminants _as _prescribed by rules and
regulations _therefor that_shall be ado, pted by the department

pursuant to the “Ad trative Procedure Act.
148

0

ans_the Uni

"EPA” ed States Environmental Protection
Agency.

Fquipment” means any device apable of causing the enussion
of an air contaminant linto the epen air]l either directly or
indirectly nto th rosphere . and any stac
conduit. flue, duct. vent . or similar device connected or
. the equipment [. This shall includ
u_not_be limited to. any equipment in which the

preponderance of the air [contaminant] contaminants emitted is
« .mwd by [the] a manufacturing process

ity _means _th bination of all structu;

buildings.

equipm control_apparatus, storage tanks. source oy n
and otaer operations that are located on_a single site_or_on

contiguous or_adjacent sites and that are under common control
of the same person or persons. Research and development
s that are located with other facilities shall be considered

ities that are located with other 1acililles Shil B¢ COTSITE Lt

separate and independent entities for_the purposes of (.mnnl\mb
\\uh lhe operating E[‘rmll ngrﬂmenls of P.1

ant thereto.
«deral Clean Air Act” means the federal “Clean Air Act
(42_U.S.C. §7401 et seq.) and any subsequent amendments ot

supplements to that act.
1"Grandfathered” _means _construction. reconstruction. or

modification of equipment or control ngnaral_ to the date
of enac C 2
June 1 g -xulmuu-m apphicable _revisions to
tules .nml regulations_codified at N.J.A.C. 7:27-8.1 et seq. that
occurred March 5, 1973, June 1, 1976, April 5, 1985, and October
1119941

HAP or hazardous air_pollutant
Listed in_or pursuant to_subszction (b) of section 112 of the
federal Clean Air Avt (42 U.S.C. §7412)

cans_any _air_pollutant
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installation” _means to_carry out final _setup
sV ;essary_to_provide equipment ot contrel_apparatus
with_the capacity for use or service, and shall include, but need
not be limited t onnection of equipment or control_apparatus.
associated_utilities. piping. duct work, or_conveyor sys ems. but
shall not nclude _censtruction or reconfiguration of equipment or
control_apparatus to_an_alternate configuration_specif :d n a
permit application and approved by the departme

1°Major facility”_means a major source, as that tern . def

in rules and regulations_adopted pursuz it to_the
federal Clean Air Act_at_30_CFR_§70.2 ov any subsequent
amendmets thereto, that has the potential to #mit any of the air
ntaminants lmed below in_an_amount that is_equal to or
acility threshold levels as follows:

or

ble major f

Threshold level

100 tons per year
100 tons per year
100 tons per year
100 tons per year
25 tons per year
25 tons per year
1uw
tons year

g 5 tons per year
1\n\ other air contaminant 100 tons per year!

Madify”_or “modification”_means any physical change in. or
thod of operation of. existing equipment_or

amount _of nnl air

change in_the

iinant_emitted |
n_the guu\sum n[ any air contaminant not p i(lu)

mm-d but shall not include normal repair and maintenanc
t"_means the g-nmt described in Title V' of

Person”  means l;md shall inclu r.orpnmnun.s. companies.,
sociations.  societ firms. partnerships  and joint stock
s as well as individuals, and shall also include all
subdivisions of this State or any agencies or
instrumentalities lhcrv:ull an__individual, _public _or_ pnvate
corporation. €om| rtnership, firm, _association, society.
joint_stoch _company., Imenla(lona entity. nstitution, county.
municipality, _state, interstate body the United States of
America._or_any agency, board. commission. _employee. agpm

mhce-r . or political subdivision of a state, an interstate body. o
ates of America .
Potent .I to emit” means the

ame as that term is defined by

“Process
ntermediate _or

unit”_
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sonstruction _determinations. Product
i to be part o' the pro

purposes _ of _making
ery_equipment shall be

meat_of

ans _the_repl
s unit. or_the ' placement

ru _or_“reconstruction i
parts of equipment included in_a pro
of control apparatus. if the fixed capital cost of r placin
parts exceeds both of the following amounts: (1) Fif y percent of
the fixed capital cost that would be_required to_construct _a
compi ‘able new process unit or control apparatus: and (2) $80.000
(1n 1995 dollars) adjusted by the Cansumer Price Index.

“Regulated_air_contaminant”_means_the n
regulated air_pollutant” as defined by the EPA in_rules and
regulations adopted pursuant to_the federal Clean Air Act at 40
CFR §70.2 or any subsequent amendments thereto.

“Research _and development facility” means any facility the
primary purpose of which is to conduct research and development
into_new _processes _and _products. including _academic _and
technological _research_and_development, provided that such_a
facility is_operated under the close supervision of technic
trained _personncl _and is not_engaged in the ma ufactu
hducts for commercial sale. except in a de_minimus m;

“VOC™ or “volatile organic compound” means the same as that
term is defined by the EPA i rules and regulations adopted
ant_to the federal Clean Air Act at 40 CFR §51.100 or any

nner.

wended to read

3. Section ) of P.L.1954, ¢.212 (C.26
as lollows:

9. The department shall control air poilution in accordance
with the provisions of any applicable code. rule , or regulation
promulgated by the department and for tius purpose shall have
power to [-

[(a)) a. Conduct and supervise research programs for the
purpose of determining the causes, effects , and hazards of an
pollution;

[(b)) b. Conduct and supervise Statewide programs of air
pollution control  education including the preparation and
distribution of information relating to air pollution contiol

[(c) c. Require the registration of persons engaged in
operations [which) that may resvlt in air pollution and the filing
of reports , including but not limited to emission statements, by
them containing information relating to location, size of outlet.
height of outlet, rate and period of emission and composition of
effluent. and such other information as the department shall
prescribe to be filed relative to air pollution, all in accordance
with applicable codes. rules . or regulations established by the

9) is @

department;

{(d)) d. Enter and inspect any building or place, except private
residences, for the purpose of investigating an actual or
suspected source of air pollution and ascertaimng compliance or

noncompliance with any [cede] codes . rules land] ,_or regulations




©

16

19

A2664 [1R]

5

of the department. Any information . other than_actual or
allowably contaminant_emissions. relating to secret processes
or methods of manufacture or production obtained in the course
of [such] an inspection. investigation ., or determination, shall be
kept confidential and shall not be admissible in evidence in any
court or in any other proceeding except before the cepartment
[as herein defined] . 1f samples are taken for analysis. duplicate
of the analy report shall be furnished promptiy te  he person
suspected of causing air pollution:

I(e)) e. Receive or initiate complaints of air pe lution, hold
hearings in connection with air pollution . and institute legal
pro ings for the prevention of air poiiution and for the
recovery of penalties. in accordance with [this act] P.L.1954,
2 (C.26:2C-1 et seq.) :

((f) f. With the approval of the Governor, cooperate with, and
receive [money] funds_or other assistance from, the federal
government, the State government, any interstate body. or any
county or municipal government , or from private sources . for
the study and control of air pollution;

[(g) The department may in accordance with a fee schedule
adopted as a rule or regulation establish and charge] g._Charge.
in accordance with a fee schedule that shall be adopted by the
department_pursuant_to_the “Administrative Procedure Act.
P.L1968, c.410 (C.52:14B-1_et seq.). (1) reasonable _annual
emission fees for_major facilities as provided in section 5 of
PL .c (C now before_the Legislature as this bill), and
(2) admunistrative fees for any of the services [it] the department
performs [ which fees shall be annual or periodic as the
department  shail determine] or_provides _in_connection with
administering  P.L.1954, ¢ (C.26:2C-1__et _seq). The
a rative fees charged the department pursuant to this
[section] subsection shall not [be less than $10.00 nor more than
$500.00] exceed $25.000 per application based on criteria
contained in the fee schedule :

h. lIssue. renew. reopen, and revise operating permits, and
requite_any person who is required to obtain an operating permit
under_the provisions of the federai Clean Air_Act_to obtain an
operating permit and to certify compliance_therewith for all air
pollution sources ; and

i. Establish, implement, and operate a small _business
stationary _source _technical and _environmental _compliance
assistance program as required pursuant to 42 1.8.C. §76611 of
the federal Clean Air Act.

(cf: P.L.1993, €.257, s.1)
Section 13 of P.L.1967. ¢.106 (C.26:2C-9.2) is amended to
read as follows:

13, l(a) No person shall construct, install or siter any
equipment or control appaatus. in other than a one or 2-family
dwelling or a dwelling ot 6 or less family units one of which is
owner occupied, until an  application  including plans  and
specifications  has been  filed with the department and an
\astallation or alteraticn permit issued by the cepartment, in
accordance  with any codes, rules and regulations of the
department except that subject to any such codes, rules and

«

2 M e Juadidee g s

t
i
2
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requlations the department may dispense with  the filing of
ating o

applications. plans and specifications Information re
secret processes or methods of manufacture or production 1s
exempted from the pluns and specifications and other pertinent
information to which the department s entitled under this
section.

(b) No person shall use or cause to be used any uch new or
altered equipment or control apparatus for which ar installation
operating

or alteration permit is required or issued until
certificate has been issued by the department
()] Yia._No person_at_a facihity without an operating perunt

onstruct

install, modify. use or cause to be

shall_-onstruct. re
used _any_equipme ntrol apparatus unhl an_application
therefor including plans and specific
department __and __the _department _issues & Aﬂl.\ll‘m ion.
5 or modification permit and operating
rtificate_in accordance_with_any applicable_codes. rule
ations of the department. This requirement shall also Appl
at_requires an operating permit until_such time
l operating permit is issued to the facility.
b. No_person at a_facility with an operating permit shall
construct, reconstruct. install. modify. use or cause 10 be_used
any_squipment or control apparatus until an _application therefor
ll)Li}ng__p’_ﬂnd specifications has been filed with the
departinent_and _the departirn: issues _an_authorization for
ruction, recunstruction, iastallation. or modification by
revisii g the operating permit_in_accordance w any_applicable
. or_regulations of the department.
ting permit. operating permit_re or operating
certificate or renewal thereof ] required [by this act] pursuant
3. C-1 et seq.) 1) shall be issued by the
department unless l)w applicant shows to the satisfaction of the
department that the equipment is designed to operate without
causing a violation of any provision of [this act] P.L.1654. ¢.212
(. i1 et seq.) or of any cedes. rules {and] . or n-gulanom
[promulgated thereunder] adopted pursuant _thereto. and that.
except in the case of a renewal operating certificate, imtal
operating permit. or_renewal operating permit, the equipment
incorporates advances in the art of air pollution control
developed for the kind and amount of air contaminant emitted by
the applicant s equipment.]

a. No person_shall construct, reconstruct. install. or mod:fy
equipment_or_control apparatus znd then use or cause to be used
that_equipment_or control apparatus except in accordance with
P.L.1954, ¢.212 (C.26:2C-1 et seq.) and the rules and re; ulations
adopted pursuant thereto.

b. No operating permit, operating permit_revision, or gpera
ss the applicant
equipment _or_control _apparatus _will
n_accordance with the provisions of
eq.) and the rules and regulations

t or ¢

with

el
.(Il)l)lvdjuhumi t
iy mn\lmrh-d reconst ru
pparatus sha!l incorporate adn\

od_equipment
s in_the art of air

and control
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loped for_the kind_and_amount of ar

poliution_cont I and
contamnant_emitted by the apphicant's_equipmeat and_control
this subsection. 1

¢ equipmert_and_control apparatus with a potential to
emit ny hazardous air_pollutant_eq ual to or greater than the de
ified by the EPA pursuant to subse ction
eral_Clean Air Act (32
y emt fi ons per_year or_more ¢
the applicant shall docunient advanc s
follo (ing critenia,

air contan tl
of air pollution control in_accor

pplicabls
(#) _For an_air_contaminant subject to_the prevention of
significant deterioration technology requirement. advances in the

art_of air_pollution_controi shall be_the best available
technology (BACT] as set forth by the EPA at 10 C!
(b)(12) or any subsequent amendments thereto:

(b)_For an_air_contaminant subject to a significant_emissions

increase _of _a_ non-attainment air contaminant__in__&
non-attainment area, advances in the art of air pollution contiol
shall be the lowest achievable emission rate (LAER) as set forth
by the EPA at 40 CFR §51.165 a)(1)(xiii) or_any subsequent
amendments thereto:
‘or_a_hazardous_air_pollutant technology _requirement.
n the art of air pollution. control shall be the maximum
ntrol technology (MACT) as set forth at 42 U.S.C.
ubsequent amendmients thereto: and
r air_contaminants. advances in_the art of air

T (d)_For ol
up-to-date_technology and methods.
'

tion_control _mes

g i in_equipment !._control apparatus.! and_proc

that_when _applied to_an_emiss ceshall _reasonably
r_contaminant_emissions. technology shall |

for _similar _air _contamin

rs_to_be_rehable_and shall be_available

with _the _reduc n_air

£INISSIONS.
2)_For_equipment and control_apparatus with a potential to

emit_hazardous_air_pollutants at_less t
specified by the EPA pursuant to subsection (g) of section 112 of
the_federal Clean Air Act (42 US.C. §7412) and with a potential
1o emit less than five tons per year of any other air contaminant.
the _applicant_need not _document advances_in_the art of air
pollution control. but shali document compliance witn:

{a)_reasonably available contrul technology as defined in rules
and regulations that_shall be adopted by the department pursuant
to_ the "/ strative _Procedure Act,”  P.L.1968. c. 310
(C.52:148-1 et seq )

(b) _applicable new source performance sta

() _any other applicable State ot federal star

ard, _code. rule
or regulation

(3) {a)_In order_to_promote greater emISSIOns reductions_than
weuld otherv.ise  be _achieved, the department may adopt.
pursuant to the ~Administrative Procedure Act,” P.1..1968, c.410
(C.52:048-1 et seq.). rul ‘and_regulations that offer a person the
option of establishing in_&n operating permit a 1 ear_plan_for
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vond_minimum _air_pollution control
dhering _to_strict permit _review

effective State _requirements
wdules setting forth milestones for
lity. Milestones_may by
ing _e nissions
! o

reduc lu,J.ql Ality emissions
ts lin_lieu_of
ml |uuu»l)|_Ln\h
lude s
the fa

15
lrl'l‘l|ll\ from non-fac an

s
this bill).

(b)__The department shall _review the ach of the
milestones in_th p ery_five years
when the operating permit_is ronewe‘d The_department _may
require_the person to submit. as part of the application fo lor
renewal of the operatin; rmit, a_summary_and trend of the
actual air_contariinant emissions data reported in the tacility s

annual_er

ssion_statements for the previous five years. If the
department _determines _during the approval process for an
operating permit renewal that the milestones in the plan have not
been met at a facility and that_there is no_reasonable likelihood
that_the milestones can or_will be met. the department may
withdraw the opportunity for the facility to continue pursuant to
the plan_and shall require instead that the facility comply with
the promulgated schedules for all applicable requirements.

I(c) The department shall allow a person entering a 15-year
plan_the option of establishing in that person s operating permit
reduced administrative_application requirements for de_minimis
ions of equipment and_control apparatus at the facility.

d_that: .m; increase _in_allowable emissions for any
individual_equipment_and control_apparatus is below de minimis
levels defined by rule or regulation adopted by the department
pursuant to_the "Administrative Procedure Act.” P.L.1968. ¢.410
52:14B-1 et seq.): and,_as part of the five-year achievement

w_set forth in_subparagraph (b) of paragraph (3) of this
subsection, the person includes a denionstration_that confirms no
net_emissions increases have occurred at the facility over the
\vious five years.!
(d)_The department shall involve in_the development of the
rules and_regulations for the 15-year plan_program adopted
pursuant _to this paragraph representatives of the affected
industry. environmental, and public_interest groups as well _as
impacted governmental entities.

(4)  Consistent _with the provisions of P.L.1991, c.422
(C.13:1D-111 et seq.). the department shall periodically publish,
with_an_opportunity provided for public_comment, technology.
wethods, and performance levels with _respect to mr_mllulmn
control _for use by applicants ![as_presumptive norms}’ for
trating advances in_the art of air pollution control.
¢ department shall, within 18 months after the ¢

date ul' P.L
bill), ngl the first_technical manual containing technology,
methods, and performance levels that can be used by appl ts
for_demonstrating_advances in_the _art_of air_pollution_con
Public notice of the_availability of each draft _technical mamml
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e New Jersey Register. and_each final
nual shail consider any public commen's _thereon that
a seived by the department.

b) Once_the department has published a_technical manual for
advances in_the art of air pollution pursuant to subf aragraph (a)
of paragraph (3) of this subsection. any a) lication submitted that
demonstrates comphiance with that_technical manu | shall be
considered to_incorporate advances _in_the art_of & *_pollution
control for the source operations _covered by t': t al
manual. _The_department_shall periodically reviev _and update
tecanical manual . after providing public notice

and opportunity for public comient. If_the department amends a
technical _manual. _the new standard _shall _apply only to

echnical _manual. "o

applications submitted after the final publication of the amended

shail_be_published in U

technical manu:

) Instead of relying on a_technical manual for advances in_the
art__of _air_ pollution _control. _an applicant _may__propose

se-by-case”_advances in_the art of air_pollution control
applicable to_a specific_source operation. If_the department
determines that_the proposal is consistent with the provisions of
this_subsection. _the proposal shall_be deemed to constitute
advances in_the art_of air_pollution_control for that_specific
source: operation.

{d) Advances in_the art of air pollution_control_shall include

ollution_control shall Incx
new_source performance star atds_adopted by the EPA on or
after the effective date of P.L. . C. (C. ) (now before the
Legislature_as this _bill and those new source performance
standards published as advances in_the art of air pollution control
pursuant 1o P.L 1954, ¢.212 (C.26:2C-1 et seq. R

[(8))] Before an operating permit, cperating ermit_revision
or_operating certificate or any renewal thereof is issued. or as
the department may require the applicant
as are necessary [in the opinion of the

condition of issuan
to conduct such tests

department] to determine the kind or amount of the air
contaminant emitted from the equipment or whether the
equipment or fuel or the cperation of the equipment is in

violation of any of the provisions of {this act] P.L.1954
(C.26:2C-1 et _seq.) or of any codes. rules land] ._or regulations
[promulgated thereunder) adopted pursuant thereto . [Such] The
tests shall be made at the expense of the applicant and shall be
conducted in a manner approved by the department , and the test
results shall be reviewed and professionally certified.

f(2)] (6) '[Equipment or control apparatus identified by the
department as not) Grandfathered equipment ot control apparatus
shall not bel! subject to a demonstration of advances in the art of
air__pollution _control I[shall_not be subjected to such a
demonstration _upon_inclusion _in_the initial _operating permit
application, provided that the equipment or control_apparatus is
not_modified or reconstructed]! .

(7) An operating permit and_operating certificate or any
cenowal thereef shall be valid for a period of [5] five years from
the date of issuance. unless soonar revoked for couse by order of
the department, and may be renewed upon application to the
department.
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((4)) (8) Upesr receipt of an apphication for the issuance of an
operating certificate or any renewal thereof, the department. in
\ts discretion, may issue a lemporary operating certificate vahd
for [a peried not to oxceed] 90 days or until a five year cperating
certificate issued or denied .

2) A dwelli
pied:

3) _Equipment or control apparatus that is subject to a general
permit issued pursuant to subsection h. of this section: and

4) Equipment '[or] and! control apparatus that is de_minimis
in_terms_of size or emissions as grescnbeo in__rules _and

regulations that shall be adopted by the department pursuant to
the “Administrative Procedure Act.” P. L mﬁa. €.410 {C.52:14B-1
et seq.).

Except as otherwise prohibited by the EPA pursuant to the
federal Clean Air Act. any person who has received or receives a
facility-wide permit_issued pursuant to the “Pollutio ention
Act,” P.L.1991. ¢.235 (C.13:1D-35 et _seq.) shall be dm-un-(l to

satisfy the rguxremenl for an_operating permit_issued_pursuant

f._The dppar!menl may Pslabhsh @hrws and_procedures for
categories _of _operations that_specify the proc u-dun-s _to_be
followed for obtaining any permit_required pursuant to this
.\m'h()&

g _Any_requirement solely related to an_air contaminant
regulated by the lepartment that is not a federally r egulated air
pollutant_or_contaminant_shall be identified in_an_operating
permit_as a State-only requirement_that would not_be federally
enforceab

regul ation to (he cnnlrag the_department_may issue_a_general
permit_in lieu of any permit issued pursuant to this section. Prior
1o issuing a general permit. the department shall provide Tpublic!
Lotice 1[of an] and! opportunity for public comment.

i._The department may require the reporting and evaluation of
emissions information for any air contaminant. However, prior 10
Irequiring that_such_information_be_included on_a_permit_or!
regulating any air contaminant not regulated by the EPA pursuant
to the federal Clean Air Act, the department shall first make a
determination_and _advise the public_of its conclusion that
regulating that_air_contaminant is in the best interest of human
health, welfare _and _the environment, and publish _that
drlermmannn and justification in accord: with the provisions
of _the rative _Procedure  Ac

on.sl'url install, or "K)dl‘! g pment_or o (.ongg:l
appa paratus may ghu! that equipment or control apparatus on the

on where it is intended to be used dunng the
pendency nl lhu Jynlm application review process. A _person
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intending to_take_ation authorized pursuant _to_this_subsection
shall notify the department. via certified mail, of the intent to
undertake the action at least _seven days _prior to__the
commencement of the actioi.
person_who _constructs_eauipment or_control e Jaratus in
ordance with_this subsection that the department determ nes
1s_not_consistent_with_applicable State laws. codes. rules or
regulations shall not be subject to civil or criminal penaltie: for
t action provided that_the pesson s actions d . not
in the emission _of any air_contaminants. Any costs
incurred by the applicant_in connection _with_such_construction
may not_be used by the applicant as grounds for an appeal of the

department s decision on the permit application.
Tk. For the purposes of P.L.1954, c.212 (C.26:2C-1 et seq.).

(he use of VOCs not otherwise listed by the EPA as hazardous air
pollutants, or specified by the_department pursuant to subsection
i of this section. shall be considered as a single pollutant. These
VOCs_may be_used interchangeably and_such _use_shall not_be
considered new _installation_or modification of _equipment or
control apparatus.’

(cf: P.L.1967. ¢.106. 5.13)

1[5. (New section) a. Every major facility shall remit to the
State an annua! emission fee of $27.50 per ton (in 1939 dollars) of
the actual annual i of each regulated air
reported in the emission statement for that faciiity. or in the
absence of such information, on permitted emissions. or whi
there is not a permit, on potential to emit.

The emission fee required pursuant to this subsection for each
State fiscal year shall be adjusted each year by the percentage. if
any. by which the Consumer Price Index exceeds the Consumer
Price Index for the calendar year 1982,

b. As part of the adopted fee schedule for major facilities. the

department:
(1) shall not require a major facility to remit an emission fee
if the total actual issi of all regulated air i

fror that major facility does not exceed 10 tons per year,

(7) shall begin collecting emission fees in fiscal year 1995 for

air contaminants reported in a calendar year 1993 emission

i i carbon particul sulfur
dioxide, oxides of nitrogen, and VOCs, but not including lead.
HAPs, and any other air contaminants; and

(3) may begin collecting emission fees in fiscal year 1998 for
lead. HAPs, and any other air contamirant categories as reported
in a calendar year 1996

c. The provisions of P.1..1993. ¢.361 (C.13:1D-120 et seq.) shall
not apply to the or p. of fees
authorized pursuant to this section.

d. As used in this section, “taajor facility” means 3 facility
that has the potential to emit any of the air contaminants listed
below in an amount that is equal to or exceeds the apphcable
major facility threshoid levels as follows:
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Threshold level

Air Contami

Carbon monoxide 100 tons per year
Particulate matte 100 tons per year
Total suspended particulates 100 tons per year
Sulfur dioxide 100 tons per vear
Oxides of nitrogen 25 tons per vear
VO ) tons per vear
Lead 10 tons per year
Any HAP 10 tons per v

All HAPs collectively 25 tons per year
Any oth.r air contaminant 100 tons per vear]

_(New section) _a. (1) Each major facility shall pay &
dup.nrluwnl a fee or fees as calculs ated pursuant to this subs
ons b.. c.. or d. of this section.

per-ton_emission _fees shall be based on thi

minant, except as s forth
and d. of this section,

emissions _of_e.
for_carbon mmm\u}v in aubs
reporte _emission statement for_that major facility, or. in
the absence of such information, on_permitted ._or
where a permit_has not been issued. on the potential to emit.

(2) Emission fees for each State fiscal vear shall_be ba

ed on
r_two

te fiscal year 1995, each inajor fac ility shall pay

the lollowing fee:

(1) An_emission
per_ton_only

25 (in_1989 dollars adjusted by th
first_4.000 tons of ea
rbon_monoxide.

Pl
ch_regulated air
emission_fee of

contamina
$25 (in 1989 doll
n.umLum.s of oxides of ngmggm-nd the fi

(K} An init dl_() perating permit_application fee not _to_exceed

000. _For_the purpose of calculating the initial_operating
yermit_application fee, the significant equipment listed in_the
operating permit_applicaticn shall be assessed at $125 per piece
of _egupment. The operating perinit application _fee shall be
submitted prior to the dline_for submittal of the operating

lity modification in an amount ¢ lated
therefor forth n_rules and reguiations
adopted l)} lhn departm
review shall exceed $25,000; and

(5) ifici fees assessed and
establ n rutes and regulations adop\ d by

¢ (1) For | ate fiscal years 1996 _and 1997, each major
facility shall pay the following fees:
(a) An_emission fee of $20 (in 1989 dollars adjusted by the CP1)
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per ton_only o
contaninai acluding

n 1989 dollars adjuste by the CPI} per ton only on_the first
8,000 tons of oxides of nitiogen and the first 8,000 tons of VOUs:
An emission fee of $25 (in 1989 dollars adjusted by the CPI)
ali of the total tons of carbon monoxide;
al_operating permit_appiication fee not to r ceed
he_purpose_of calculating the_initial_opr ating
stion _fee. the_significant_equipment listed i the
operating permit_application shall be assessed at $125 p  picce
of _equipment. The operating permit_application fee shall_be
submitted at the time of submission_of the operating permit
application: and

(d) A fee for any facility modification in_an amount calculated
using the fee schedule herefor set_forth in_rules and regulations
adopted by the department. except that no fee for a modification
review shall exceed $25.000.

(2)_Notwithstanding the provisions _of paragraph (1) of this
subsection to the contrary, no major facility shall pay an emission
fee less than $1.000 for each of the State fiscal years 1996 and
1997

(3) Of the amount assessed and_collected in_fees pursuant to
this subseciion, not more than $9.510,000 shall be appropriated as
provided in_section 6 of P.L. . c. (C._) (now before the
Legislature as this bill). 1f the_amount of fees collected pursuant
10 this subsection _exceeds $9.510,000. the amount in_excess of

xceeds $9.510,000. the amount in EXCESS D7
shall be deposited into__the Air Surcharge
Reengineering Fund established pursuant to subsection f. of this
section. _If _the amount_of fees collected pursuant to_this
subsection _is less  than $9,510.000. _the department. it
e fee_work group established pursuant _to
section 12 of P.L. . « C. ) (now before the Legislatur
this bill). shall evaluate the reasons for the deficiency and mat
|

: 10_the Governor. the Legislature.

recommencations_accord
State Treasurer conceming any measures necessary to
sre that the operating permit program is adequately funded.

1) For_the State fiscal year 1998 and each fiscal year
\hiereafter, each major facility shall pay the following fees:

(a) An emission fee of $25 (in 1989 dollars adjusted by the CPI
per_ton_of each regulated air_contaminant, excluding carbon
monoxide;

(b)_An _initial operating permit application fee not_to_exceed
§25.000. For the purpose of calculating the initial _operating
pernit_application_fee. the significant_equipment_listed_in the
operat rmit_application shall be at_$125 per piece
of _equipment. The operating permit_application_fee shall_be
submitted at_the time of submission_of the operating peimit
application: and
A _fee_for any sigmificant modification_in_an_amount
‘ulu«i,\xgmgjiv‘mheduln therefor to be set forth in rules
gulations to be adopted by the department.
(2}_Notwithstanding the_provisions of paragraph {1) of this
subsection to the contrary, no majos facility shall an_emission
fee less than $1,000 for each of the State fiscal years 1998 and
thereatter.

b g sois o Lkt
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surcharge shall each

regulated air_contamn, j'. i arted
the _emission _stater for_that 1 lhal major_facility. _the

_v aere o

» of such information. on permitted emissions
permit_has not been_issued. on the potential to_emit. but in no
case_shall a qugglemenlal surcharge assessed of a major facility
exceed $20.000 per year per major fac ility.

2) If_the amount of revenue ram'd by the assessment of the
supplemental _surcharge pursvant o _paragraph (1) of this
subsection is_less than $1.500.000 lnr either State fiscal y
1995 or 1996, the department. in consultation with the fee work
group_established pursuant to_section 12 of P. s C:
now before the Legislature as this bill). sha aluate the
reasons for _the deficiency and the need for ad usting _the

supglemenlal surcharge to make up the diffurence.
The supplemental surcharge assessed pursuant to_this

subsmmm shall not_be collected after State fiscal year 1996.
Any monies remaining in the Air Surcharge Reengineering hmd
at_the conclusion of State fiscal year 1297 shall be used by the
department_to_reduce fees assessect of major facilities_in State
fiscal year 1998, whereupon the fund shall expire.

f. There is_established in_the department a dedicated fund to
be_known as the “Air_Surcharge Reengineering Fund.” A
supplemental surchaiges collected pursuant to paragea h of
subsection e. of this section shall be deposited into_that lund
Monies_in_the fund shall _be dedicated solely for use by the
department _in_developing _and _implementing the air permit
computer ation__system. publication _of _ requirements for
advances .. the_art of air_pollution control, establishment of
general _permits. _and _establishment _of _standard _ permit
conditions. No_monies from this fund shall e allocated.
appropriated. or used for any purpose other than as sct (nrlh n
this subsection. The department, in_consultation with the fee
work_group_established pursuant to_section 12 of P.L.
(C.__) (now before the Legislature as this bill), shall dewlop
plan for the expenditure of monies in the fund. and shall maintain
a detailed record of the expenditures and disbursemenls from the

fund and publish it annually in the New Jersey Registe

" The provisions of P.L.1993, ¢.361 (C.13:1D-120 et seq.) shall
not_apply to the assessment or payment of emission fees required
puisuant to this section.

h. The departinent may nol a: a_major facility any fce to
mllc-nu-nl the provisions of P.[..1954, ¢.212 (C.2 1_et seq.)
fees authorized pursuant to this s se»rlmn v
section) Pursuant to the mandate of the federal Clean
all revenues collected pursuant to section 5 of P.L.

v ) (now before the Legislature as this bill) shall be
dedicated and appropriated annuelly solely for use by the
department in administoring the provisions of P.L.1954, c.212)

~
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c.212! (C.26:2C-1 et seq.) with regard to major facilities as
defined pursuant to subsection d. of section sof PL. .c.
(C. ) (now before the Legislature as this bil)l' . [Thosel
Except_as_provided otherwise for_the supplemental surcharge
ssed_pursuant 1o s n5of P.L. .c. (C. )(ncwbefore
gislature_as this bill). those! monies shall be used oaly to
personnel and fund positions. procure necessary eqi pment.
and fund (he functions of the department prescribed pur vant to
P.L.1954, C.212 (C.26:2C-1 et seq.) with regard ', major
facilities land to fund implementation and operation o' the si
business _ stationary _source _technical and__environm
complian_e_assistance program _re uired pursuent to 42 U.S.C.
§76611 of the federal Clean Air Act! . Such program costs may
also include, but need not be limited to. costs connected to or
d with: data  collection:

investigations: rule and regulati ¥ ; reviewing.
issuing. and administering operating permits: monitoring an
administratively enforcing compliance with laws, codes. rules.
regulations, and permits: Ilimplementing and operating the small
business  stationary  source technical and environmental
required p to 42 US.C.

ass e p
§76611 of the federal Clean Air Act:]! and any other activities
with regard to major facil required for State with

the federal Clean Air Act.

7. (New section) On or before sarch 1. 1996, and annually
thereafter, the department shali prepare and submit to the
Governor and the Legislature an annual report on the status of
New Jersey's air quality, New Jersey's progress toward
attainment with the federal Clean Air Act. and the operating
permit program created pursuant to P.L.1953, C.212 (C.26:2C-1
et seq.). Notice of the preparation and submission of this report
shall be published in the New Jersey register. The report shall
include:

A Ar accounting of all direct and indirect costs incurred by
the operating permit program: the revenues received from fees. a
list of all fees still due: and the amount of penalties imposed and

ylected during the previous year: and

b. A staff and workload analysis of all components of the
program to regulate, monitor, and control or prevent emissions of
air contaminants.

The report shall also identify any need for legislative action to
adjust  the emission fee I[cap]! prescribed pursuant to
I{subsection a. of]! section 5 of P.L. . ¢c. (C. ) (now before
the Legislature as this bill) to ensure that the M[cap] fee! is
adequate to fund the air p control pi in d
with the mandates of the federal Clean Air Act, and discuss the
advantages and disadvantages of setting higher emission fees for
hazardous air pollutants.

8. (New section) a. MTael Within 90 days after the effective
date_of this_act, the! department shall ljadopt] propose’
putsuant to the provisions of the "Administrative Procedure
Act.” P.1.1968, ¢.410 (C.52:14B-1 €1 seq.), rules and regulations
hat establish emissions trading and banking programs that use
economir: incentives to make progress toward the attainment or

P S, )
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mamntenance of the National Ambient Air Quality Standards
(NAAQS). reduce or prevent emissions  of IHAPs]  aur
munants! . ensure  healthful air quality. or otherwise
Ith, welfare and the

cont
contribute to the protection of human he:
environment from air pollution. 1The ¢
those rules and regulations within 90 days after proposa

b. The emissions trading rules and regulations shall ! & designed

artment_shall_adopt
1

so that emission) emissions! reductions shall be real ed earhier
te than would otherwise e achivved

weelerated
in accordance with applicable wii quality mandates. and so that
compliance with air quality mandates can be achieved with
greater flexibility or at lower cost. 'The_rules and regulations
shall establish criteria_for_the generation and use of emissions
reduction credits. including the use of emissions ceduction credits
in_lieu_of granting exemplions Of Waivers from compliance with

or at a more

ssions_reduction iequirements. and shall_require that 10% of

the__emissions _reduction _credits gained shall be pert
retired_for_the public_benefit when a trade occu The rules
and regulations may include. but need not be limited to.
provisions designating the pollutants to be wvolved in the
program, designating the persons who may participate in the
prograim, establishing ![emission] emissions! limitations  and
metheds for projecting and verifying emissions. and establishing

enforcement mechanisms., including emissions traching. periodic
program audits, and penalties.

For any emissions trading program adopted for the purpose of
making progress toward attaining the National Ambient  Aur
Quality Standard (NAAQS) for ozone. the department may allow
reductions  of olatile  organic  compounds (VOCs) to be
substituted for required reductions of oxides of nitrogen (NOX) or
reductions of oxides of nitregen (NOX) to be substituted for
required reductions of volatile organic compounds (VOCs).  Any
such substitution shall occur at a ratio established by the
department by rule or regulation adopted pursuant to the
Administrative Procedure Act.” P.L.1968, ¢.410 (C.52:14B-1 et
seq.). 'which shall be! developed in recognition of the role of
ach pollutant in the formation of ground leve!

¢. The emissions trading rules and regulations adopted by the
department shall not conflict with applicable federal law and
shall constitute, contribute to, or be consistent with one or more
strategies that result in quantifiable emissions reductions and are
creditable under the Stace Implementation Plan (SIP) required

pursuant to the federal Clean Al Act. These may be emission
1

oznne.

i

limiting or market-response strategies for mobile orl
stationary !, or area! sources. 'lor both] and shall include the
dits!

issions  trading

creation, trading, and use of emissions reduction ¢
it may  establish  the

d. The departs

programs as State, multy sState, or regional programs as long as
the programs contnibutye to the goal of improving the air quahity
i New jersey

¢ The department shall involve in the development of the
cules and regulations for 'emission) emissions! trading programs

ted ndustry, enviconmental, and

representatives of the affe
public interest groups as well as governmental entities with
affected or related junsdictions
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1f. The department shall consider the role of a third party in
the banking. verification lidation of use. enforcement. and
program _audits associated with emissions reduction credits
{0 the maximum _exient possible, create and _presene
opportunities for_private_sector participation_in_any €missions
trading pro tabl Lt

9. Section 19 of P.L
read as follows

19. a. If any person violates any of the provisions of ! s act]
P.L.1954. €.212 (C.26 .) or any code, rule, 1 :gulation
or order 'promulgated] adopted! or issued pursuant [to the
provisions of this act] thereto . the departmeni may institute a
civil action in a court of competent jurisdiction for injunctive or
any other appropriate relief to prohibit and prevent such violation
or violations and the [said] court may proceed in the action in a
surmmary manner.

b. Any person who violates the provisions of [this act]
P, L, €.212 (C.26:2C-1 et seq.) or any code, rule, regulation
or order [promulgated] adopted! or issued pursuant [to this act]
thereto shall be liable to a civil administrative penalty of not
more than [$10,000.00] $10.000 for the first offense, not more
than [525.000.00] $25.000 for the second offense. and not more
than [§30.000.00] 00 for the third and each subsequent
offense. 1f the violation is of a continuing nature. each day
during which it continues shall comstitutie an additional, separate
and distinct offense. No civil administrative penalty shall be
Jevied except upon an administrative order issued pursuant to
section 14 of P.L.1954, ¢.212 (C. >-14).

¢. The departm.at is hereby authorized and empowered (<
compromise and settle any claim for a penalty under this section
in such amount in the discretion cf the department as may appear
appropriate and equitable under all of the circumstances.

d. Any person who violates the provisions of P.L.1954, ¢.212
(C.26:2C-1 et seq.) or any code. rule, regulation, or order
1{promulgated] adopted! or issued puisuant (to that act] thereto .
or a court order issued pursuant 1o subsection a. of this section.

who fails to pay a civil administrative penalty in full pursuant
(0 section 9 of P.L.1962. ¢.215 (C.26:2C-14.1). is subject, upon
order of the court, to a civil penalty of not more than
[$10,000.00) $10.000 for the first offense, not more than
($25.000.00) $25.000 for the second offense, and not more than
[$50.000.00] $50.000 for the tnird and each subsequent offense. 1f
the violation is of a continuing natuce, each day during which the
violation continues, or each day in which the civil administrative
penalty is not paid in full, i an additional, sep and
Jistinct offense. Any penalty imposed under this subsection may
be recovered with costs in a summary proceeding pursuzat 10

the penalty enforcement law’ (N.].S.2A:58-1 et seq.). The Law
Division of the Superior Court has jurisdiction to enforce the
penalty enforcement law.

e. A person who causes a release of air contaminants in &
quantity or concentration vhich poses a potential threat to public
health, welfare or the environment or which might reasonably
result i citizen complainis  shall immediately notify the

19) is ame ded to

=
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departraent. A person who fails to so notify the department is

liable to the penalties and procedures prescribed in this section.

f. Any person who:

(1) purposely or knowingly violales the provisions of P.L.1954.

212 (C.2 -1 et seq). or any code. rule. re ulation.

ministrative order. or court order [promulgated] adogted or

issued pursuant thereto, is guilty of a crime of the third de; ree:
(2) purposely or knowingly violates any federally mand ed air

pollution control requirement, any operating permit cond aon. or

any fee or filing requirement imposed in_connection with_an
rain, rmit_is_guilty of a crime of the third degree. the

sentence {r which may include, notwithstanding the provisions of
subsection b. of N.].S.2C:43-3. an erhanced fine of $10.000 per
day per violation:

(3)__purposely or knowingly makes any false _material
statement, representation. or certification in an; form. notice.
statement, or_report_required in_connection with an operating
permit. or who purposely or knowingly renders inaccurate any
monitoring device or method required by an operating permit, is
guilty of a crime of the third degree. the sentence for which may
include, notwithstanding the _provisions of subsection b. of
N.].S.2C:43-3, an enhanced fine of $10.000 per day per violation:

(4) recklessly violates the provisions of P.L.1954, c.212
(C.26:2C-1 et seq.). or any code, rule, regulation. administrative
order, or court order [promulgate) adopted or issued pursuant
thereto, is guilty of a crime of the fGurih degree.

g _In determining whether an odor unreasonably interferes w
the_enjoyment of life or property in violation of P.L.1984. ¢
(.26:2C-1_et_seq) or_any code. rule. regulation or o
I[promulgated] adopted! or _issued pursuant thereto. the
departinent__shall _consider _all__of _the relevant _facts and
circumstances, _including, but_not_limited to, the character.
severity, frequency. and duration of the odor. and the number of
persons affected thereby. In considering these and other relevant
facts and circumstances, no one factor shall be dispositive. but
wach shall be considered relevant in determining whether an odor
\ninrferes with the enjoyment of life or property, and. if so.
whother such interference is unreasonable_considering all of the
circumstances.

The department_shall publish in_the New Jersey Register the
guidelines_and _procedures utilized by the department_fur_the
investigation of citizen complzints regarding odors.

h. _The_department shall establish procedures _for alternative
dispute resolution as an option for settlement of contested cases.
Alternative dispute resolution shall be voluntary and shall not be
mandated by the department.

(cf: P.L.1989, ¢.333, 8.1)

10. Section 22 of P.L.1954, ¢.212 (C.26:2C-22) 18 amended to
read as follows:

22. [No ordinances of any governing body of a municipality or
county or board ef health more stringent than this act or any

code. rules or | ) p thereto shall be
superseded by this act. Nothing in this act or in any code, rules
or regul Igated p thereto shall preclude the
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right of any govermng body of a municipality or county or board
of health. subject ta the approval of the departmient, to adopt
ordinances or regulations more stringent than this act or any
code. rules or  regulations promulgated  pursuant thereto
Penalties for violations of ordinances of a governing body of a
municipality. county or board of health shall nyt  exceed
$2.500.00.)
e

le_uniform:_treatment of a _pollution
regulation ad eliminate conflicting and nconsistent
policie: ndards in connection therewith, the | ervasive and
comprehensive_regulatory and_enforcement program_established
L to P.L.1954. c.212 (C.26:2C-1 et sea.) shall constitute
sxclusive program of the State concerning the subject matter

red by that act. whether that subject matter be expressed by
4 at act.

agency. _regional _health commission.
subdivision of the State may enact any ordinance, pursuant to
section 9 of P.L.1977, c.443 (C.26:3A2-27) or any other authority.
concerning _the subject matter covered by P.L.1954. c.212
(C.26:2C-1 et seq.). This section shall not_affect the authority of
a certified local health agency to enact ordinances for _the
limited purposes authorized by section 7 of P.L.1991. ¢.99
C.26:3A2-34), provided that no such fee shall be assessed against
any_source_or_facility req uireo to obtain an operating perinit
pursuant to section 13 of P.L.1967. .06 (C.26:2C-9.2).

¢._Any ordinance adopted by a municipality. county. 1o
board of health. local health agency. regional health commissio
or other subdivision of the State concerning the sub,ec
matter _covered by P.L.1953. c. C.26:2C-1_et_seq.) adopted
prior to the effective date of P L. c. (C.__) (now before the
_egislature_as this bill) shall become null and void on the 180th
ay afte fective date of P.L. . c.__(C. ) (now hefore
the Legislature as this bili).

d._Nothing in this section shall be construed to limit or impair
the authority of the department to delegate authority to_a
certified local health agency in accordance with_the provisions of

the “County Environmental Health Act,” P.L.1977. ¢.344

(C.26:3A2-21 et seq. Al
a._(1) No ordinances of any governing body of a municipality or
county or_board of health more_stringent than P.L.1954, c.212
(.26.2C-1_et_seq) or_any code, rules or regulations adopted
puisuant _thereto shall be supe rseded by P.L.1954, c¢.212
(C.26:2C-1 et seq.). After the effective date of P.L. . ¢
(C.__) (now_before the Legislature as this bill), no municipality.
county, local board of health, local health agency. regional health
commission, or any other_political subdivision of the State may
enact_any ordinance, pursuant to P.1..1954, €.212 (C.26:2C-1 et
seq.). section 9 of P.1.1977. c.443 (C.26:3A2-27), or any other
a the_subject_matter covered by P.

1-1 et seq). except as provided in subsection b. of

this_section. whether that subject matter is expressed by
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ty o county or board of health shall not exceed $2.500.

Nothing set_forth in_the “County Environmenta: Health Act.”
P.L.1977, 6.443 (C A2-21 et seq.). or any codes. rules or
regulations adopted pursuant thereto. shall affect the validity of
local_ordinances adopted_pursuant_to_this_section_p iof »_the
date of P.L. . c. _(C. ) (now before the | egislature
as_this _bill) _or_amendments thereto adopted _as_ uthorized
pursuant to subsection b. of this section.

b. Notwithstanding the provisions of subscction . of this

ion_to_the contrary. no fee imposed upon any fa ility by the
governing body of a municipality or county or board of health
relating to the control of air pollution. whi pewas_imposed
pursuant _to _this _section. section 7 0O 1991, 99
C.26:3A2-34). any other law. may be increased above the
amount_imposed_upon_that facility as of June 15. 1995. In_no
event may any such fee imposed upon any facility exceed a total
of $1.000 per year over a given fee cycle and any such fee that
exceeds that amount shall be reduced to $1.000 after the
effective date of P.L.__.c. (C. ) (now before the Legislatuce
as_this bill). _Ordinances adopted prior to_the effective date of
P.l. . c. (C. ) (now before the Legislature as this bill) that
impose_fees_exceeding the $1.000 limit shall_be amended to
conform to_the piovisions of this subsection at_or before the end
of the present ordinance fee cycle. In order to prevent the pass
through of fees capped by this suction onto_any facility engaging
in activities not_related to the control of air pollution. no_fee
imposed pursuant to section 7 of P.L.1991. 9 (C.26:3A2-34) for
vities may be increased above the amount imposed upon

ity as of June 15. 1995.
._Notwithstanding the provisions of subsections a. or b. of this
section to the contrary, nothing in this section or in the " ( ty
nvironmental Health Act.” P.L.1977, c.343 (C.26:3A2-21 et
seq.) shall be construed to authorize ordinances providing for the
local_regulation_of. _or_collection of fees from. any facility
required to obtain an operatin; rmit_pursuant to section 13 of
P.L.1967, ¢.106 (C.26:2C-9.2) or any research_and development
facility. However, local inspections of such facilities or research
und_development_facilities delegated pursuant to the “County
Environmental Health Act,” P.L.1977. c.443 (C.26:3A2-21 et
seq) may be conducted as necessary in_response 10 citizen
complaints.!
(cf: P.L.1985, c.

i1, (New section) For the purposes of complying with the
federal Clean Air Act, there is created in the Department of
Environmental Protection a Small Business Compliance Advisory
Panel.

a. The Small Business Compliance Advisory Panel shall consist
of seven members, as follows

(1) two members, appointed by the Governor, who shall
the general public and shall not be owners, or
entatives of owners, of small business stationary sources.

{2) four members who shail own a small busincss stationary
source or represent owners of small business stationary sources,
of whom one each shall be appointed respectively by the

E]
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the Speaker of the General Assembly.
. and the Assembly Minority Leader:

President of ‘the Senate.
the Senate Minority Lead:
and
(3) one member s
Environmental Protection as the COmMmissioner s reps
b. (1) Members of the panel shall:

.nall be appointed by the Commissioner of

sentative

() serve for two year terms;
(b) annually elect. by majority vote of the full m: nbership of

se-chairperson: and

the panel. a chairperson and a v

(¢) serve without compensation but shall be r imbursed for
necessary expenses incurred in the performance of their duties

(2) The panel shall meet at least four times per year.

¢. It shall be the responsibility of the panel to:

(1) render advisory opinions 1o the Commissicner of
Environmental Protection coacerning the effectiveness of the
department s program for assisting small business stationary
sources with techmcal and vironmental compliance issues with
respect to air pollution control, as required pursuant to 42 U.S.C.
§76611 of the federal Clean Air Act. and concerning air pollution
control requirements, permitting, and enforcement pertaining 10

small business:

(2) make periodic  reports  to the Commissioner  of
Environmental Protection and the Adininistrator of the United
States Environmental Protection Agency concerming compliance
of the State’'s air polluton control  program  with  the
requirements  of  the federal  Paperwork Reduction  Act
(44 U.S.C. §3501 et seq.). the federal “Regulatory Flexibility
Act” (5 US.C. 1). and the federal Equal Access to
Justice Act 5.C. §504 et seq. and 28 U.S.C. §2412 et seq.)
as they relate to small business:

(3) review nfermation and air pollution control permit
applications provided to small business stationary sources to
assure that the information and applications are understandable

et s

to the layperson: and

(4) determine if the department provides for the development
and dissemination of those advisory opinions and reports issued in
accordance with the provisions of this section.

112, (New section) The department shall_establish_industry
and_environmental _work groups as appropriate to_consult_on
matters relating to_the regulation of air pollution sources. The
work groups shall consist of members of industry, environmental,
and other interested and affected parties as may be_deemed
appropriate by the department

Within 90 days after the effective date of P.L. . cC.

(now before the Legislature as this bill). the department shall also
establish_an_industry and_environmental work group to evaluate
the effects of emissions reductions on emission fee revenues and
the_resultant _impact_on_the department 's_air_pollution control
program._As part of ! 97 annual report required pursuant (o
ction_7_of P.L. c. (C.__) (now before the Legislature as

s bill), the fee work group shall_present its_evaluation and a

th
recommendation on_alternatives o funding the department’s air

control_program_other than through an_increase in

pollution
amission fees.
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‘the_fee work group shall also_make such evaluations and
recommendations _concerning fee revenues ang supplemental
surcharge revenues as required pursuant to section 5 of P.L. .

. (C._) (now tefore the Legislature as this bill).!
1112.] 13.7 (New section) Within 90 days of the elfective date

of P.L. . ¢ (C. ) (now before the Legislature is this bill).
the commissioner shall establish a Privatization R: view Task
Force. The task force shall include representat es of the
department, business and industry. the environmenta' community.
and other members the commissioner may deem app opriate. The
task force shall review privatization opportunities within the air
pollution control program and issue a report to the commissioner

within 180 days of its establishment. whereupon the task force )
shall dissolve.

1[13.) 14.1 This act shall take effect immediately.

Revises "Air Pollution Control Act (1954)." establishes federally
mandated operating permit program. and reforms air pollution
control permit program.

»
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ASSEMBLY ENVIRONMENT AND ENERGY COMMITTEE

STATEMENT TO

ASSEMBLY, No. 2664

with committee amendments
STATE OF NEW JERSEY

DATED: JUNE 19, 1995

The Assembly Environment and Energy Commuttee favorably
reports Assemuly Bill No. 2664 with committee amendments.

This bill as amended by the committec would amend and revise
the " Air Pollution Control Act (1954)" to reform and streamline the
current air pollution control permiiting program, establish an
operating permit program in the Department of Environmental
Protection (DEP). establish a small business stationary source
technical and en 1 1 prog
establish an emissions trading and banking program. and assess a
federally mandated operating permit program emission fee.

Currently. the DEP primarily controls air pollution emissions at
stationary sources by issuing pre-construction permits. which are
required before equipment that emits air pollutants may be
installed ar altered. and operating certificates, which authorize the
operation of that equipment once it 1s Lwlt. In accordance with the
1990 amendments to the federal Clean Air Act (CAAA). the State
must now adopt a new operating permit program that would
consolidate the existing operating certificates for any major source
of air poliution into & single operating permit. The operating
permit program would apply only to major sources of air pollution.

The federal CAAA specifies that a minimum fee of $25 per ton
per year (in 1989 dollars) (adjusted by the Consumer Price Index) of
certain emissions must be charged unless a workload analysis
indicates a Jifferent fee is required Pursuant to this bill as

ded. major lities would be ssed an annual fee
of §25 per ton of pollutants per year (in 1989 dollars) (adjusted by
the - onsumer Price Index).

e DEP would be required to provide annual status reports to
the Governor and the Legislature on the progress of the program.
The report would include information on program costs and fees
collected as well as a staff and workload analysis.

The DEP would be authorized to issue. renew. reopen. and revise
operating permits and require major 7acilities to obtain such a
permit. The penalty provisions of the current law would be

amended to include the i federal criminal penal for
violating federall dated req and to provide guidance
with regard to odor-based violations.

A sev mber Small Bus Compl Advisory Panel

would be created within the DEP. As required by the federal
CAAA, the membership of the panel would be selected as follows:
two members selecied by the Govemor: four members selected
respectively by the Senate and General Assembly mejority and
minority leadership; and one member selected by the Commissioner
of the DEP

Mo ot st ML



The bill as amended would also revise and reform the current
pre-construction permit program for air pollution sources not
subject to the operating permit program.

For sources emitting lecs than de minimis limits for hazardous
air pollutants as prescribed by the United States tnvi-onmental
Protection Agency (EPA) and less than five tons per veer of any
other air contaminant, the bill as amended would de te the
requirement for a “state of the art’ demonstration.

For sources emitting greater than EPA de minimis .nits for
hazardous air poilutants or five tons per year of amy other air
contaminant, the bill as amended would provide for definitions of
“state of ti.e art” that mirror the federal definitiens.

The DEP would be required to publish technical manuals that
could be used by applicants for demonstrating advances in the art of
air pollution control.

The bill as amended would aliow for implementation of the
‘Netherlands approach” to environmental regulation in certain
circumstances by allowing facilities the option of establishing in an
operating permit a 15-year plan for red facility
beyond minimum air pollution control requirements, provided there
is a demonstration of a downward trend in emissions every five
years.

In order to promote consistency and avoid duplicative
regulation, the bill as amended would provide that nothing in the
operative section of the "Air Pollw:ion Control Act (1954),” or in
the “County Environmental Healti Act,’ shall be construed to
authorize ordinances providing for the local governmental
regulation of, or collection of fees from, any facility required to
obtain an operating nermit pursuant to the bill as amended or any
research and deveclopment facility. However, that provision would
not preclude local inspections of such facilities or research and
development facilities, as delegated pursuant to the “County
Environmental Health Act,” whenever necessary in response to
citizen complaints.

The bill as amended would aiso provide for the coordination of
Pollution Prevention Act” facility-wide permits and operating
pormits, authorize the DEP to issue genaral permits for common air
plution sources, and authorize the DEP, in consultation with
industry. environmental, and public interest groups, to promulgate
regulations for emissions trading incentive programs. Emissions
trading programs may be State, multi-state, or regional programs
and may utilize mobile, stationary, or area sources.

Finally, the bill as amended would provide for the establishment
of industry and environmental work groups to study matters relating
to the regulation of air pollution sources as well as emission fee
revenues.

The committee amended the bill to:

(1) revise definitions and provisions with respect to ‘major
facilities” as well as a “grandfather clause;

(2) revise the provisions with regard to the assessment and
collection of emission fees and supplemental surcharges from major
facilities;

D
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(3) make certain ‘additions and changes to the section providing
for imp! jon of the "Ni lands app h™;

(4) provide for the p lishing of h | manuals
with demonstrating advances i the art of air pollution control;

(5) require that rules and regulations for the emissions trading
and banking programs be proposed within 90 days of the ef’ective
date of the bill, and adopted within 90 days thereafter, anc make
various other changes to that section of the bill:

(6) revise the section addressing potential preemption ¢ local
regulation of air pollution:

(7) provide for the establishment of indu -V and environmental
work groups to study matters relating to t. - regulation of air
pollution sources as well as emission fee revenues;

(8) clarify certain provisions concerned with volatile organic
compounds; and

(9) make various clarifying and technical amendments.

The goal of the committee amendments to section 5 of the bill
with regard to the assessment of supplemental surcharges is to
provide upfront monies for streamlining measures that are expected
to reduce the budget for the operating permit program in the DEP
below $9.51 million.

d
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to

Assembly, No. 2664

(Sponsored by Assémblywoman OGDEN)

REPLACE SECTION 2 TO READ:

2. Section 2 of P.L.1954, c.212 (C.26:2C-2) is amended to read
as follows:

2. [The foliowing words shall have the following meamings

“Council” means the Clean Air Council created under this act

"Department” means the State Department of Health.)

As used in this act:

N ontaminant” fmeans anv substance. othe
distillates of air. present in the atmosphere as solid_pa;
liquid particles. vapors, or gases.

“Air pollution” [as used in this act shall mean] means the
presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are. Ot tend to
be, injurious to human health or welfare. animal or plant life , or
property, or would unreasonably interfere with the enjoyment of
life or property throughout the State and in [such territories]
those areas of the State as shall be affected thereby . and
excludes all aspects of an employer-employee relationship as to
health and safety hazards.

‘Commissioner” means the Commussioner of [Health in the
State Department of Health] Environmental Protection .

‘Construct” _or_“construction” means to fabricate or erect
cquipment or control apparatus at a facility where it is intended
to_be used. but shall not include the dismantling of existing
equipment ot control apparatus. site preparation. or the ordering.
receiving, temporary storage. Ot installation of equipment or

control apparatus. Unless otherwise prohibited by federal law.
“construct”_or "construction” shall also not include the pouring
of footings or placement of a foundation where equipment or
control apparatus is intended to be used.

“Consumer Price Index” lor "CPI'! means the annual
Consumer Price Index for a calendar vear as determined year ‘0
year using the decimal increase in the September through August.
12-month average for the previous year of the Consumer Price
Index_for All Urban Consumeis CPI-U), as published by the
United States Dzpartment of Labor.
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“Control apparatus”™ means any gevice [which] tha' prevents or
controls the emission of any air contaminant.

‘Council” _means the Clean Air_Council created pursuant to
section 3 of P.L.1967, ¢.106 (C.26:2C-3.2).

“Department” _means the _Department of Envirnmental
Protection.

“Emission_fee” _means an annual fee that is_base _on the
emission of any regulated air contaminant.

“Emission_statement” means an_annual reporting of actual

_Emission_statement eSS S

emissions_of _air _contaminants as _prescribed by rules and

regulaticas_therefor that shall be adopted by the department
pursuant to the “Administrative Procedure Act. ~ P.L.1968. c.410
c 52:14B-1 et seq.).

"EPA"_means the United States Environmental Protection

Equipment” means any device capable of causing the emission
of an air contaminant [into the open air) either directly or
indirectly into the outdoor atmosphere . and any stack. chimney.
conduit, flue, duct. vent , or similar device connected or attached
to. or serving . the equipment [ This shall inciude] . and shall
include._but need not be limited to. any equipment in which the
preponderance of the air (contaminant] contaminants em: ted is
caused by [the] a manufacturing process.

“Facility” means the combinution of all structures. buildings.
equipment. _control apparatus. s{orage tanks. source operations.
and other operations that are located on 2 single site or_on
contiguous or_adjacent sites and that are under common_control
of the same pe—on_or_persons. Research and development
facilities that are located with other facilities shall be considered
separate and independent entities for_the purposes of complying
with _the operating permit requirements of P.L.1354. c.212
(C.26:2C-1_et seq.) or _any codes. rules. or regulations_adopted
pursuart thereto.

“Federal Clean Air Act” means the federal "Clean Air Act
42 U.S.C. §7401 et seq) and any subsequent amendments or
supplements to that act.

1-Grandfathered” _means _construction. reconstruction. ot

modification of equipment or control apparatus prior to the date
of enactment of section 13 of P.L.1967. c.106 C.26:2C-9.2) on
une 15. 1967, or prior to the subsequent applicable revisions to
rules and_regulations codified at N.J.A.C. 7:27-8.1 et seq that
occurred March 5. 1973. June 1. 1976, April 5. 1985, and October
31.1994.1

*HAP" or hazardous air pollutant” means any air llutant
listed_in_or pursuant to_subsection (b} of section 112 of the
federal Clean Air Act (42 U.S.C. §7412).

“Install”_or “installation” means to carry out final setup
activities necessary to provide equipment or control apparatus
with_the capacity for use or service. and shall include. but need
not be limited to, connection of equipment or control apparatus.
sssociated utilities, piping, duct work, or conveycr systems. but
shall not include construction or reconfiguration of equipment or
control apparatus to an altemate configuration specified in a
permit application and approved by the department.

1°Major facility” means a major source, as that term is defined
by the EPA in nies and regulations adopted pursuant to the

D )
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federal Clean Air Act at 40 CFR §70.2 or any subsequent
amendments thereto. that has the potential to emit any of the air
contaminants listed belo _an_amount that is_equal t
exceeds the applicable major facility threshold levels as foll

Air Contaminant Threshold level
Carbon monoxide 100 tens per vear
Particulate matter (PM-10) 100 tons per vear
Total suspended particulates 100 tons per vear
Sulfur dioxic2 100 tons per vear
Qudes of nitrogen 25 tons per vear
voc 25 tons per vear
Lead 10 tons per vear
Any HAP 10 tons per year
All HAPs collectively 25 tons per vear
Any other air contaminant 100 tons per vear!

“Modify” or “modification” means any physical change in. or
change in_the method of operation of._existing equipment ot
control _apparatus that increases the amount of any air
contaminant emitted by that equipment ot control apparatus or
that results in the emission of any air contaminant not previousiy
emitted. but shall not include normali :2pai; and maintenance.

“Operating permit” means the permit described in Title V of
the federal Clean Air Act (42 U.S.C. §7661 et seq.).

“Person” means [and shall include corporations. companies.
associations, societics. firms, partnerships and joint stock
companies as well as individuals. and shall also include all
political  subdivisions  of this State or any agencies or
instrumentalities  thereofl an _individual. _public or private
corporation. _company. partnership. firm. association. SOCiety.
joint_stock company. intemational entity. institution. county.
my ality, state. interstate body. the United States of
America. or_any agency. board. commission, emplovee. agent.
officer. or political subdivision of a state. an interstate body. or
the United States of America .

Potential to emit”_means the same as that term is defined by

_Potenlial to emil meam ‘Ot 3o = =

the EPA in rules and regulations adopted pursuant to the federal
Clean Air Act at 30 CFR §70.2 or any subsequent amendments
thereto.

“Process _unit” _means equipmert assembled to produce
intermediate_or_final products. A _process unit can operate
independently if supplied with sufficient feed or raw maternals
and sufficient storage facilities for the product. The storage and
transfer of product or raw materials to and from the process unit
shall_be considered separate from the process unit for the
purposes _of making reccnstruction determinations. Product
recovery equipment shall be considered to be part of the process
unit, not part of the control apparatus.

“Reconstruct”_or_“reconstruction” means the replacement of
parts of equipment included in a process unit, or the replacement
of control apparatus, :f the fixed capital cost of replacing the
parts_exceeds both of tha following amounts: (1) Fifty percent of
the fixed capital cost that _wouid be required to construct a
comparable new proce:s unit ot control appacatus; and (2) $80.000
in 1995 dollars) adjusted by the Consumer Price Index.

o )
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“Regulated air_contaminant” means the same as the term
“regulated air_pollutant” as defined by the EPA in rules and
regulations_adopted pursuant to the federal Clean Air Act at 40
CFR §70.2 or any subsequent amendments thereto.

“Research _and development_facility” means any facility_the
primary purpose of which is to conduct research and devel pment
into_new processes _and _products, including academ : _and
technological research and_development, provided that .uch a
facility is coerated under the close supervision of te hnically
trained personnel and is not engaged in the manufacture of
products for commercial sale. except in a de minimus manner.

“VOC* or "volatile organic compound” means the same as that
term is defined by the EPA in rules and regulations adopted
pursuant to the federal Clean Air Act at 30 CFR §51.100 or any
subsequent amendments thereto.

(cf: P.L.1967, c.106, s.5)

4. Section 13 of P.L.1967, c.106 (C.26:2C-9.2) is amended to
read as follows:

13. [(a) No person shall construct, install or alter any
equipment or control apparatus. in other than a one or 2-family
dwelling or a Uwelling of 6 or less family units one of which 15
owner-occupied, until an application including plans and
specifications has been filed wiin the department and an
installation or altoration permit issued by the department, in
accordance with any codes, rules and regulations of the
department except that subject to any such codes, rules and
regulations the department may dispense with the filing of
appiications, plans and specifications Information relating to
secret processes or methods of manufacture or production is
exempted from the plans and specifications and other pertinent
information to which the department is entitled under this
section.

(b) No person shall use or cause to be used any such new or
4ltered equipment or control apparatus for which an installation

Jteration permit is required or issued until an operating
certificate has been issued by the department.

(c)) Ma._No_person at a facility without an operating permit
shall construct. reconstruct. install, modify. use or cause to be
used_any equipment or_control apparatus until an_application
therefor including plans and specifications has been filed with _the
department _and the department issues a construction.
reconstruction, installation, or modification permit and operating
certificate in_accordance with any applicable codes. rules. or
regulations of the department. This requirement shall also 2pply
to_any facility that requires an operating permit until such time
as a final operating permit is issued to the facility.

b. No person_at_a facility with an operating permit_shall
construct,_reconstruct, install, modify, use or cause to be used
any equipment or control apparatus until an applicat. therefor
including_plans _and _specifications has been filed with the
department _and _the department issues an_authorization for
construction, _reconstruction, _installation, or modification by
revising the operating permit_in accordance with any applicable
codes, rules, or regulstions of the department.

e )
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c. No operating permit perating permit revisior_or operating
certificate or renewal thereof [,] required [by this act] pursuant
to P.L.1954. C.212 (C.26.2C-1 et seq.) (] shall t . issued by the
department unless the applicant shows to the satisfaction of the
department that the equipment is designed to operate without
causing a violation of any provision of [this act] P.L.1¢54. c.212
C.26:2C-1 et seq.) or of any codes, rules [and] ,_or ¢ gulations
[promulgated thereunder] adopted pursuant thereto, and that,
except in the case of a renewal operating certific ate. initial
operating permit. or renewal operating pernit. the equipment
incorpo ates advances in the art of air pollution control
developed for the kind and amount of air contaminant emitted by
the applicant s equipment.]

a. No_person shall construct. reconstruct. install, or_modify
equipment_or control apparatus and then use or cause to be used
that_equipment or control apparatus except_in_accordance with
P.L.1954, c.212 (C.26:2C-1 et seq.) and the rules and regulations
adopted pursuant thereto.

b. No operating permit. operating permit revision. or operating
certificate or renewal thereof shall be issued unless the applicant
demonstrates that the equipment OC control _apparatus will
operate. or operates. n accordance with the provisions of
P.L1854. c.212 (C.26:2C-1 et seq.) and the rules and regulations
adopted pursuant thereto.

c. Newly constructed, reconsiructed. or modified equipment

and control apparatus shall incorporate advances in the art of air
pollution control as developed for the kind and amouat of air
contaminant_emi‘ted by the applicant’'s equipment and control
apparatus as provided in this subsection.1
(1) For equipment and control apparatus with_a potential to

any hazardous air pollutant equal to or greater than the de
minimis levels specified by the EPA pursuant to subsection (g) of
section 112 of the federal Clean Air Act (32 U.S.C. §7412) or
with a potential to emit five tons per year or more of any other
air contaminant, the applicant shall document advances in the art
»f air pollution control in accordance with the following criteria.
1s applicable:

a) For an air_contaminant_subject to the prevention of

significant deterioration technology requirement. advances in the
art of air_pollution control shall be the best available control
technology (BACT) as se: forth by the EPA at 40 CFR_§52.21
h)(12) or anv subsequent amendmsats thereto:

bl For an air contaminant subject to a significant emissions
increase _of _a _non-attainment air contaminant in 2

non-attainment area, advances in_the art of air pollution control
shall be the lowest achievable emission rate (LAER) as set forth
by the EPA at 40 CFR_§51.165(a)(1)(xii) or any subsequent
amendments thereto.

c) For a hazardous air pollutant technology requirement
advances in the art of air pollution control shall be_the maximum
schievable control technology (MACT) as set forth at 42
_or any subsequent amendments thereto; and
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d) For other air contaminants, advances in the art of air
pollution _control means up-to-date technology and methods.
reflected in_equipment 1 control apparatus,! and procedures.
that_when_applied to_an _emission source shall reasonably
minimize air_contaminant erissions. _The technology shal' have
been demonstrated for similar_air _contaminant dis harge
parameters to be reliable and shall be available at rea: nable
cost commensurate with the reduction in_air conts sinant

ommensurate with Ihe Teos e

emissions.

2) For equipment and control apparatus with a potential to
emit hazar'ous air pollutants at less than the de mimimis levels
specified by the EPA pursuant to subsection (g) of section 112 of
the federal Clean Air Act (32 U.S.C. §7412) and with a potential

to emit less than five tons per vear of any other air contaminant.
the_applicant_need not document advances in the art of air
pollution control. but shall document compliance with:

a) reasonably available control technology as defined in rules
and regulations that shall be adopted by_the department pursuant
1o the "Administrative Procedure Act.” P.L.1968. c.310
(C.52:14B-1 et seq.):

(b) _applicable new source performance standards: and

{c) any other applicable State or federal standard. code. rule.
or regulation.

(3) (a) In order to promote gred't: eMISSIONs reductions_than
would _otherwise be achieved. tig department _may _adopt.
pursuant to the "Administrative Procedure Act,” P.L.1968. c.410
(C.52:14B-1 et seq.). rules and regulations that offer a person_the
option of establishing in_an operating permit a 13-year plan for
reducing facility emissions beyond minimum 2ir pollution control
requirements lin_lieu of adhering to strict permil review
schedules and compiving with less effecive State requirement: 1
. Such a plan shall include schedules setting forth milestones for
reducing_emissions_at_the facility. Milestones may be me? by
reducing_emissions_at_the facility_and by providing emissions
reduction _credits from non-facility sources pursuant to an
ssions _trading and banking program adopted pursuant to
L_.c_(C. (now before the Legislature as

this bill).

(b)__The department shall review the achievement of the
milestones in_the plan no less frequently than every five _vears
when_the operating permit :s renewed. The department may
require_the person to submit. as part of the_application for
renewal of the operating permit, a summary and trend of the

actual air_contaminant emissions data reported in the facility's
annual_emission statements for the previous five years. If the
department _determines during _the approval process for an
operating permit renewal that the milestones in the plan have not
been met at a facility and tnat there is no reasonable likelihood
that_the milestones can or will be met. the department may
withuraw_the oppertunity for the facility to continu 0
the plan and shall require nstead that the facility comply with
the promulgated schedules for all applicable requirements.
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1(c) The department shall allow a person entering a 15-vear
plan_the option of establishing in that person's operating permit
reduced administrative application_requirements for_de minimis
modifications of equiprent and control apparatus at the facility,
provided that: any increase in allowable emissions for any
individual equipment and control apparatus is below de minimis
levels defined by rule or regulation adopted by the de; :rtment
pursuant to_the "Administrative Procedure Act,” P.L.19 4, ¢.410
C.52:14B-1 et seq.): and. as part of the five-vear ac' ievement
review set forth in subparagraph (b) of paragraph (s) of this
subsection. the person includes a demonstration that confirms no
net_emissions_increases have occurred at the facility_over the
previous five vears.!

d) The department shall involve in the development of the
rules and regulations for the 15-vear plan program adopted
pursuant _to this paragraph representatives of the affected
industry. environmental. and public_interest groups as well as
impacted governmental entities.

4) Consistent _with the provisions of P.L.1991. c.422
C.13:1D-111 et seq.). the department shall periodically_publish.
with_an _opportunity provided for public comment. technology.
methods. _and_performance levels with respect to air pollution
control for use by applicants l(as_presumptive aorms]! for
demonstrating advances in the art of aiz pollution control.

1(a) The department shall. within 18 months after the effective
date of P.L. . = (C. ) (now before the Legislature as this
bill), publish the first technical manual containing technology.
methods. and performance levels that can be used by applicants
for_demonstrating advances in_the art of air pollution control.
Public_notice of the availabilitv of each draft technical manual
shall be published in the New jersey Register. and each final
technical manual shall consider any public comments thereon that
are received by the department.

b) Once the department has published a technical manual for
advances in the art of air pollution pursuant to subparagraph (a
»f paragraph (4) of this subsection, any application submitted that
(emonstrates_compliance with that technical manual shall be
considered to_incorporate_advances in_the art of air pollution

control _for the source operations covered by the technical
manual. _The department shall periodically review and_update
each technical manual as necessary. after providing public notice
and opportunity for public comment. If the department amends a
technical _manual, the new standard shail apply only to
applications submitted after the final publication of the amended
technical manual.

c) Instead of relying on a technical manual for advances in the
art__of _air llution _control, an _applicant _ma: ropose
“case-by-case” advances in the art of air poliution control
applicable to a specific_source operation. If the department
determines that_the proposal is consistent with the provisions of
this _subsection. the proposal shall be deemed (o constitute
advances_in_the art of air pollution control for that specific
©_operation.
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d) Advances in the art of air pollution control shall include
new source performance standards adopted by the EPA on or
after the effective date of P.L. .c. (C. (now before the
Legislature_as this_bill) and those new source pertformance
standards published as advances in the art of air pollution control
pursuant to P.L.1954, c.212 (C.26:2C-1 et seq. R

((1)) (5) Before an operating permit, operating perm: _revision
or operating certificate or any renewal thereof is issv' 4, or as a
condition of issuance. the department may require th : applicant
to conduc: such tests as are necessary (in the opinion of the
departm ant] to determine the kind or amount of the ar
contaminant emitted from the equipment or whether the
equipment or fuel or the operation of the equipment is in
violation of any of the provisions of {this act] P.L.1954. ¢.212
C.26:2C-1 et seq.) or of any codes, rules fand) , or regulations
[promulgated thereunder] adopted pursuant thereto . [Such] The
tests shall be made at the expense of the applicant and shall be
conducted in a manner approved by the department . and the test
results shall be reviewed and professionally certified.

[(2)) (6) '[Equipment or control apparatus identified by the
department as not] Grandfathered equipment or control apparatus
shall nnt be! subject to a demonstration of advances in the art of

sbiect to 3 demonstration 9% ==

air _pollution _control I(shall_not be subjected to such a
demonstration_upon _inclusion /i: the initial operating permit
application, provided that the eguipment or control apparatus is
not modified or reconstructed]! .

(7) An operating pemmil and_operating certificate or any
renewal thereof <hall be valid for a period of [3) five years from
the date of issuance, unless sooner revoked for cause by order of
the department, and may be renewed upon application to the
department

[(3)) (8) Upon receipt of an application for the issuance of an
operating certificate or any renewal thereof, the departinent, in
its discretion, may issue a temperary operating certificate valid
for [a period not to exceed] 90 days or until a five year operating
-ertificate has been issued or denied .

d. The following are exempt from the provisions of subsections
a. and b. of this section:

1) One or two family dwellings:

(2)_A dwelling of six or less family units. one of which 1s owner
occupied:

(2)_Equipment or control appacatus that is subject to a general
permit issued pursuant to subsection h. of this section; and

(4) _Equipment !{or) and! control apparatus that is de minimis
in terms of size or emissions as prescribed in_rules and
regulations that shall be adopted by the department pursuant to
the "Administrative Procedure Act.” P.L.1968. 410 (C.52:14B-1
et seq.).

e. Except as otherwise prohibited by the EPA pursuant to the
federal Clean Air Act, any person who has received or receives a
facility-wide permit issued pursuant to the “Pollution Prevention
Act,” P.L.1991, c.235 (C.13:1D-35 et seq.) shall be deemed to
satisfy_the requirement for an operating permit issued pursuant
to P.L.1954, ¢.212 (C.26:2C-1 et seq
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f. The department may establish policies and procedures for
categories of operations that specify the procedures to be
followed for obtainin; any permit required pursuant to this
section.

g Any_requirement solely related to an_air contaminant
regulated by the department that is not a federally r zulated air
pollutant _or_contaminant_shall be identified in s _operating
permit as a State-only requirement that would not e federally
enforceable.

h. Notwithstanding the provisions of any other law. rule. or
regule ion to the contrary. the department may issue a general
permit in lieu of any permit issued pursuant to this section. Prior
to issuing a general permit. the department shall provide !public!
notice Mof an) and! opportunity for public comment.

i. The department may require the reporung and evaluation of
emissions information for any air contaminant. However. prior to
Irequiring that_such_information be included on a permit or!
regulating any air contaminant not regulated by the EPA pursuant
to the federal Clean Air Act. the department shall first make a

determination_and advise the public of its conclusion that
regulating that air_contaminant is in_the best_interest of human
health, welfare and the environment. and__publish _that
determination and justification in_accordance with the provisions
of the "Administrative Prucedure Act.” P.L.1968. c.310
C.52:14B-1 et seq.).

_ Except as otherwise prohibited by federal law. any person
who has submitted to the department an application for a permit
to constrict. re~onstruct. install, or modify equipment or cntrol
apparatus may place that equipment ot control apparatus on_the
footings or foundation where it is intended to be used during the
pendency of the permit application review process. A person
intending to_take action authorized pursuant to this_subsection
shall notify the department. via certified mail. of the intent to
undectake the action at least seven davs prior to the
commencement of the action.

A_person_who_constructs equipment or_control_apparatus in
accordance with this subsection that the department determines

is_not_consistent with applicable State laws. codes. rules. or
regulations shall not be subject to civil ot criminal penalties for
that _inconsistent action provided that the person's actions do not
result_in_the emission of any air contaminants. Any costs
incurred by the applicant in connection with such construction
may not be used by the applicant as grounds for an appeal of the
department s decision on the permit application.

1k, For the purposes of P.L.1954. c.212 (C.26:2C-1 et seq.).
the use of VOCs not otherwise listed by the EPA as hazardous aic
pollutants, or specified by the department pursuant to subsection
1. of this section. shall be considered as a sin; le pollutant. These

VOCs_may be used interchaageably and such use shall not be
considered new installation_or_modification of equipment or
control apparatus, !

(cf: P.L.1967, c.106, 5.13)
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1(5. (New section) a. Every major facility shall remit to the
State an annual emission fre of $27.50 per ton (in 1989 dollars) of
the actual annual emissions of each regulated air Contaminant
reported in the emission statement for that facility, or in the
absence of such information, on permitted emissions, ¢* where
there is not a permit, on potential to emit.

The emission fee required pursuant to this subsectiot .or each
State fiscal year shall be adjusted each year by the per entage, if
any, by which the Consumer Price Index exceeds the Consumer
Price Index for the calendar year 1989.

b. As part of the adopted fee schedule for major facilities. the
department:

(1) shall not require 2 major facility to remit an emission fee
if the total actual emissions of all regulated air contaminants
from that major facility does not exceed 10 tons per year:

(2) shall begin collecting emission fees in fiscal year 1995 for
air contaminants reported in a calendar year 1993 emission
statement, including carbon monoxide. particulates, sulfur
dioxide, oxides of nitrogen. and VOCs. but not including lead,
HAPs. and any other air contaminants; and

(3) may begin collecting emission fees in fiscal year 1998 for
lead. HAFs, and any other air contaminant categories as reported
in a calendar year 1996 emission s’atement

c. The provisions of P.L.1993, £.361 (C.13:1D-120 et seq.) shall
not apply to the or pay of fees
authorized pursuant to this section.

d. As used in this section. “major facility” means a facility
that has tile potential to emit any of the air contaminants listed
below in an amount that is equal to or exceeds the applicable
major facility threshold levels as follov's

Air Contaminant Threshold level
Carbon monoxide 100 tons per year
Particulate matter (PM-10) 100 tons per year
Total suspended particulates 100 tons per year
Sulfur dioxide 100 tons per year
Oxides of nitrogen 25 tons per year
vocC 25 tons per year
Lead 10 tons per year
Any HAP 10 tons per year
All HAPs collectively 25 tons per year
Any other air contaminant 100 tons pe: year)

5. (New section) a. (1) Each major facility shall pay to the
department a fee or fees as calculated pursuant to this_subsection
and subsections b.. c.. or 4. of this section, as appropriate. The
per-ton_emission fees shall be based on the _actual annual
emissions of each regulated air contaminant, except as set forth
for_carbon monoxide in_subsections b. c.. and d. of this section,
reported in the emission statement for_that major facility, or, \n
the absence of such information, on permitted emissions, ot
where a permit has not been issued, on the potential to emit.

(2) Emission fees for each State fiscal year shall be based on
the_informatizn_raported in the emission statement year two
years prior thereto.
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(3) The amount of any emission fee pavable pursuant to_this
section shall be adjusted for each State fiscal vear by the
percentage. if any. by which_the CPI_exceeds the CPI_for
calendar vear 1989.

b. For the State fiscal vear 1995. each major facility sha'l pay
the following fees:

1) An_emission fee of $25 (in 1989 dollars adjusted by th  CPI)
per_ton only on the first 4.000 tons of each regulat d air
contaminant. excluding carbon monoxide, and an emissior fee of
$25 (in 1989 dollars adjusted by the CPI) per ton onlv on the first
8.000 tons o« oxides of nitrogen and the first 8.000 tons of VOCs:

2) An emission fee of $25 (in 1989 dollars adjusted by the CPl)
per ton on one-half of the total tons of carbon monoxide:

3) An_initial operating permit application fee not to_exceed
£25.000. _For the purpose of calculating the initial overating
permit_application fee. the significant _equipment listed in the
operating permit_application shall be assessed at $125 per piece
of equipment. The operating permit application fee shall be
submitted prior to_the deadline for submittal of the operating
permit application:

3) A fee for any facility modification in an amount calculated
using the fee schedule therefor set forth in rules and regulations
adopted by the department. except that no fee for a modification
review shall exceed $25.000: and

5) Certificate fees assessed and collected in a manner
established in rules and regulations adopted by the department.

c. (1) For the State fiscal vears 1996 and 1997. each major
facility shall nay the {vllowing fees:

2) An emission fee of $25 (in 1939 dollars adiusted by the CPI)
per ton only on the first 4.000 tons of each regulated aiur
contaminant._excluding carbon monoxide. and an emission fee of
$25 (in 1989 dollars adjusted by the CPI) per ton onlv on the first
£.000 tons uf oxides of nitrogen and the first 8,000 tons of VOCs:

(b) An emission fee of $25 (in 1989 dollars adjusted by the CPI)
per ton on one-half of the total tons of carbon monoxide:

) An _initial operating permit application fee no! to exceed
$25.000. For the purpose of calculating the initial operating
permit_application fee. the significant uipment listed in the
operating permit_application shall be assessed at $125 per piece
of equipment. The operating permit application fee shall be
submitted at the time of submission of the operating permit
application: and

d) A fee for any facility modification in an amount calculated
using the fee schedule therefor set forth in rules and regulations
acopted by the department, except that no fee for a modification
review shall exceed $25.000.

2) Notwithstanding the provisions of paragraph {1) of this
subsection to the contrary, a0 major facility shall pay an emission
fee less than $1.000 for each of the State fiscal years 1996 and
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3) Of the amount assessed and collected in_fees pursuant to
this subsection. not more than $9.510.000 shall be appropriated as
provided in_section € of P.L. . cC. (C. ) (now before the
Legislature as this bill). If the amount of fees collected pursuant
to this subsection exceeds $9.510.000. the amount in ex of
50.510.000 shall _be deposited into the Air Suv charge
Reengineering Fund established pursuant to subsection f >f this
section. If the amount of fees collected pursuant to this
subsection _is_ less than $9.510 000. the departrient. in
consultation with the fee work group established pursuant to
section 12 of P.L. _.c. (C. ) (now before the Legislature as
this bill), shall evaluate the reasons fur_the deficiency and make
recommendations_accordingly to the Govemor. the Legislature.
and the State Treasurer conceming any measures necessary !0
ensure that the operating permit program 1s adequately funded.

d. (1) For the State fiscal vear 1998 and each fiscal vear
thereafter, each major facility shall pay the following fees:

a) An emission fee of $25 (in 1989 dollars adjusted by the CPIl
per_ton_of each regulated air contaminant. excluding carbon
monoxide:

b) An initial operating permit_application fes not to exceed
000._ the purpose of calculating the imitial operating

s2
permit_application fee. the significant _equipment listed in_the
operating permit_appiication shall he assessed at S125 per piece
of equipment. The operating permit application fee shall be
submitted at the time of submission of the operating peomit
application: and

(c)_A_fee for any significant modification ui_an amount
lculated using a fee_schedule therefor to be set forth in rules
and regulations to be adopted by thie department.

(2) Notw:thstanding the provisions of patagraph (1) of this
subsection to the contrary, no major facility shall pay an em ]
fee less than $1.000 for each of the State fiscal vears 1998 and
therzafter.

e (1) In addition to the fees assessed of major facilities
pursuant _to subsections b. and c. of this secticii. each majo:

suant_to subsections b. and C. 0 TS St

tzcility_shall be assessed a supplemental surcharge for each of
the State fiscal vears 1995 and 1996 that shail be sufficient to
raise $1.5 million per fiscal year in revenue. The supplemental
harge shall be based on_actual annual _emissions of each

gulated air_contaminant. excluding carbon_monoxide. reported
in_the emission_statement for that major facility, or. in the
absence of such information. on permitted emissions. or where 3

permit_has not been issued, on_the potential to emit, but in no
» shall a supplemental surcharge assessed of a major facility
exceed $20,000 per vear per major facility.

(2) If the amount of revenue raised by the _assessment of the
supplemental _surcharge pursuant to paragraph (1) of this
subsection_is_less than $1,500.000 for either State fiscal years
1995 or 1996, the department, in consultation with the fee work
group established pursuani to section 12 of P.L. c. (C )
(now_before the Legislature as this bill), shall evaluate the
reasons _for_the deficiency and the need for adjusting the
supplemental surcharge to make up the difference.
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(3)_The supplemental surcharge assessed pursuan. to this
subsection shall not be collected after State fiscal vear 1996.
Any monies _remaining ir_the Air Surcharge Reengineering Fund
at_the conclusion of State fiscal vear 1937 shall be used by the
department to reduce fees assessed of major facilities ir State
fiscal vear 1998, whereupon the fund shall expire.

f. There is established in the department a dedicated nd to
be known as the "Air Surcharge Reengineering Fund All
supplemental surcharges collected pursuant to paragrara (1) of
subsection e. of this section shall be deposited into that fund.
Monies in_the fund shall be dedicated solely for use by the
department _in_developing and _implementing the air permit

computerization _system, _publication of _requirements for
advances in_the art of air pollution control. establishment of
general _permits. _and establishment _oi _standard _permit
conditions. No_monies_from this fund shall be allocated.
appropriated. or used for anv purpose other than as set forth in
this subsection. The department. in consultation_with the fee
work_group_established pursuant to section 12 of P.L. . c.
C. now before the Legislature as this bill). shall develop a
plan for the expenditure of monies in the fund. and shall maintain
a detailed record of the expenditures and disbursements from_the
fund and publish it annually in the New Jersey Register.

g. The provisions of P.L.1993. c.261 (C.13:1D-120 et seq.) shall
not_apply to the assessment or pavment of emission fees required
pursuant to this section.

h. _The department may not assess a Major facility any fee to
implement_the provisions of P.L.1954, ¢.212 C.26:2C-1 et seq.

other than the fees authorized pursuant to this section 1

REPLACE SECTION § TO READ;

6. (New section) Pursuant to the mandate of the federal Clean
Air Act, all revenues collected pursuant to section 5 of P.L.
¢. (C. ) (now before the Legislature as this bill) shall be
dedicated and appropriated annually solely for use by the
\cpartment in administering the provisions of P.L.2954. 1{c.212)
c.212! (C.26:2C-1 et seq.) with regard to major facilities las
defined pursuant to subsection d. of section 5 of P.L. . c.
(C. ) (now before the Legislature as this bil))! . Thosel
Except as_provided otiierwise for the supplemental _surcharge
assessed pursuant to section5of P.L. . C. (C. ) (now before
the Legislature as this bill). those! monies shall be used only to
hire personnel and fund positions. procure necessary equipment,
and fund the functions of the department prescribed pursuant to
P.L.1954, C.212 (C.26:2C-1 et seq.) with regard to major
facilities land to fund implementation and operation of the small

business _stationary _source _technical _and eavironmental
compliance_assistance_program required pursuant 1o 42 USC.

§7661f of the federal Clean Air Actl . Such program costs may
also include, but need not be limited to, costs connected to or
associated  with: program  planning;  data  collection;
investigations; rule and regulztion development; reviewing,
issuing, and administering operating permits; monitoring and
administratively enforcing compliance with laws, codes, rules,
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regulations, and permits; 1[implementing and operating the small
business y source hy ! and 1
compliance assistance program required pursuant to 2
§7661f of the federal Clean Air Act:]! and any other activitics
with regard to major facilities required for State complianc with
the federal Clean Air Act.

~ )

7. (New section) On or before March 1, 1996, and annually
thereafter, the department shall prepare and submit to the
Governor and the Legislature an annual report on the status of
New Jersey's air quality, New Jersey s progress toward
attainment with the federal Clean Air Act. and the operating
permit program created pursuant to P.L.1954, C.212 (C.26:2C-1
2t seq.). Notice of the preparation and submission of this report
shall be published in the New jersey Register. The report shall
include:

a. An accounting of all direct and indirect costs incurred by
the operating permit program; the revenues received from fees: a
list of all fees still due; and the amount of penalties imposed and
collected during the previous year: and

b. A staif and workload analysis of all components of
program to regulate, monitor, and c%
air contaminants.

The report shall also identify any need for legislative action to
adjust the emission fec lMcap]! prescribed pursuant to
I{subsection a. of]! section 5 of P.L. . c. (C. ) (now before
the Legislature as this bill) to ensure that the cap) feel is
adequate to fund the air pollution control program in accordance
with the mandates of the federal Clean Air Act. and discuss the
advantages and disadvantages of setting higher emussion fees for
hazardous air pollutants.

he

“rol or prevent emissions

RE

N
3. (New section) a. !(The] Within 90 days after the effective
dte_of this act. thel! department shall 1{adopt] propose’
pursuant to the provisions of the “Administrative Procedure
Act,” P.L.1968, c.410 (C.52:14B-1 et seq.), rules and regulations
that establish emissions trading and banking programs that use
economic incentives to make progress toward the attainment or
maintenance of the National Ambient Air Quality Standards
(NAAQS), reduce or prevent emissions of 1[HAPs] air
contaminants! , ensure healthful air quality, or otherwise
contribute to the protection of human health, welfare and the
from air poll 1The department shall adopt
those rules and regulations within 90 days after proposal.!

b. The emissions trading rules and regulations shall be designed
so that Memission] emissions! reductions shall be realized eaclier
or at a more accelerated rate than would otherwise be achieved
in accordance with applicable air quality d and so that
compliance with air quality mandates can be achieved with
greater flexibility or at lower cost. 1The rules and regulations
shall establish critena for the generation and use of emissions
reduction credits. including the uze of ernissions reduction credits
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in lieu of granting exempt.ons or Waivers from compliance with
emissions_reduction_requirements, and shall require that 10% of
the emissions _reduction credits gained shall _be permanently
retired for_the public_benefit when a trade occurs.! The rules
and regulations may uciude, but need not be lirited to
p desig the p to be involve in the
program, designating the persons who may particips ¢ in the
program, establishing 1{emission] emissions! limit' dons and
methods for projecting and verifying emissions, and establishing
enforcement hani includ i tracking, periodic
program audits. and penalties.

For any emissions trading program adopted for the purpese of
making progress toward attaining the National Ambient Air
Quality Standard (NAAQS) for ozone, the department may allow
reductions of volatile organic compounds (VOCs) to be
substituted for required reductions of oxides of nitrogen (NOx) or
reductions of oxides of nitrogen (NOx) to be substituted for
required reductions of volatile organic compounds (VOCs). Any
cuch substitution shall occur at a ratio established by the
department by rule or regulation adopted pursuant to the
- Administrative Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et
seq.). 'waich shall bel! developed in recognition of the role of
each pollutant in the formation of ¢round level ozone.

¢. The emissions trading rules and regulations adopted by the
department shal! not conflict with applicable federal law and
shall constitute, contribute to, or be consistent with one or more
strategies that result in quantifiable ernissions reductions and are
creditable under the State Implementation Plan (SIP) required
pursuant to the federal Clean Air Act. These may be emission
imiting or market-response strategies for mobile Hor) .}
ionary !, or ateal sources. }lor both] and shall include the
tion. trading. and use of emissions reduction credits!

d. The department may establish the emissions trading
programs as State, multi-state. or regional programs as long as
the programs contribute to the goal of improving the air quality
i New Jersey.

e. The department shall involve in the development of the
rules and regulations for (emissicn] emissions! trading programs
representatives of the affected industry. environmental, and
public interest groups as well as governmental entities with
affected or related jurisdictions.

s
crt

1§, The department shall consider the roie of a third party in
the banking, verification, validation of use, enforcement, and

he _banking, verification. validation ol use. enorcef=ti. So

program_audits associated with emissions reduction credits. and.
to__the maximum _extent possible, create and _preserve
opportunities_for private sector participation_in_any emissions

trading program established by the department.!

9. Section 19 of P.L.1954, ¢.212 (C.26:2C-19j is amended to
read as follows:

19. a. If any person violates any of the provisions of [this act]
P.L.1954, ¢.212 (C.26:2C-1 et seq) or any code, rule, regulation
or order \[promulgated] adopted! or issued pursuant [to the
provisions of this act] thereto , the department may institute a
civil action in a court of competent jurisdiction for injunctive or
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any other appropriate relief to prohibit and prevent such violation
or violations and the [said] court may proceed in the action in a
summary manner.

b. Any person who violates the provisions of [this act]
P.L.1954, c.212 (C.26:2C-1 et seq.) or any code, rule. regui: tion
or order l[promulgated) adopted! or issued pursuant [to this ict]
thereto shall be liable to a civil administative penalty o not
more than ($10,000.00) $10.000 for the first offense, not more
than [$25.000.00] $25.000 for the second offense, and noi more
than ($50.000.00) $50.000 for the third and each subsequent
offense. If the violation is of a continuing nature, each day
during which it continues shall constitute an additional, separate
and distinct offense. No civil administrative penalty shall be
levied except upon an administrative order issued pursuant to
section 14 of P.L.1954, ¢.212 (C.26:2C-14).

¢. The department is hereby authorized and empowered to
compromise and settle any claim for a penalty under this section
in such amount in the discretion of the department as may appear
appropriate and equitable under all of the circumstances.

d. Any person who violates the provisions of P.L.1954, c.212
(C.26:2C-1 et seq.) or any code. rule, regulation, or order
1(promulgated! adopted! or issued pursuant [to that act] thereto .
or a court order issued pursuant to subseclion a. of this section,
or who fails to pay a civil administrative penalty in full pursuant
to section 9 of P.L.1962, ¢.215 (C.26:2C-14.1). is subject. upon
order of the court, to a civil penalty of not more than
($10.000.00] $10.000 for the first offense, not more than
($25,000.00] $25.000 tor the second offense, and not more than
[$50,000.00] $50.000 for the third and each subsequent offense 1f
the violation is of a continuing natuve, each day during which the
violation continues. or each day in which the civil administrative
penalty is not paid in full. const.tutes an additional, separate and
distinct oifense. Any penalty imposed under this subsection may
be recovered with costs in a summary proceeding pursuant to
th= penalty enforcement law” (N ].5.2A:58-1 et seq.). The Law
Division of the Superior Court has jurisdiction to enforce “the
penalty enforcement law.”

e. A person who causes a release of air contaminants in 3
quantity or concentration which poses a potential threat to public
health, welfare or the environment or which might reasonably
result in citizen | shall diately notify the
department. A person who fails to s0 notify the department is
liable to the penalties and procedures prescribed in this section

f. Any person who

(1) purposely or knowingly violates the provisions of P.L.1954,
c.212 (C.26:2C-1 et seq) or any code, rule, regulation,
administrative order, or court order [promulgated] adopted or
issued pursuant thereto, is guilty of a crime of the third degree:

(2) purposely or knowingly violates an; federally mandated air
pollution control requirement, any operating permit condition, or
any fee or filing requicement imposed_in_connection with _an
operating_permit_is_guilty of a ctime of the thil degree, the
sentence for which may include, notwithstanding the_provisions of
subsection b. of N.J.§.2C:43-3, an enhanced fine of $10.000 per
day per violation;
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3 urposely or _knowingly makes any false material
statement. representation, Cv certification_in_anv form. notice,
siatement, or report required in_connection with an op:rating
permit. or who purposely or_knowingly renders inaccurate any
monitoring device or method required by an operating pen il is

guilty of a crime of the third degree, the sentence for whic _may
include. _notwithstanding _the provisions of subsection of
N.].5.2C:43-3. an enhanced fine of $10.000 per day per vic .ation:

(4) recklessly violates the provisions of P.L.1954, €212
(C.26:2C-1 =t seq.), or any code, rule, regulatior. administrative
order. or court order [promulgated] adopted or issued pursuant
thereto, is guilty of a crime of the fourth degree.

g In determining whether an odoc unreasonably interferes with
the enjoyment of life or propertv in violation of P.L.195%. c.212
C.26:2C-1_et_seq.) or_ any code. rule. regulation or order
I[promulgated] adopted' or issued pursuant thereto. _the
department _shall _consider all of the relevant facts and

circumstances. _including. but not limited to. the character.
sevenity. frequency. and duration of the odor. and the number of
persons affected thereby. In considering these and other relcvant
facts and circumstances. no one factor shall be dispositive. but
each shall be considered relevant in determining whether an odot
interferes with the enjovment of iie or property. and. if so.
whether such interference is unreasonable considering all of the
circumstances.

The department shall publish in_the New |ersey Register the
guidelines _and proczdures utilized by the department for the
investigation of ciiizen complaints regarding odors.

h. The department shall establish procedures for altemative
dispute resolution as an option for settlement of contested cases.
Altemative dispute resolution shall be voluntary and shall not be
mandated by the department.

(cf: P.L.1989, ¢.333,5.1)

RER

10. Section 22 of P.L.1954,
read as follows:

22. [No ordinances of any governing body of a municipality or
county or board of health more stringent than this act or any
code. rules or regulations prumulgated pursuant thereto shall be
superseded by this act. Nothing in this act or in any code, rules
or regulations promulgated pursuant thereto shall preclude the
right of any g g body of a lity or county or board
of health, subject to the approval of the department, to adopt
ordinances or regulations more stringent than this act oi any
code. rules or regulations promulgated pursuant thereto.
Penalties for 1 of of a g body of a
municipality, county or board of health shall not exceed
$2.500.00.!

2 (C.26:2C-22) is amended to
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1{a. _To ensure Statewide uniform treatment of air pollution
regulation and control. and eliminate conflicting and inconsistent
policies and standards in connection therewith. the per‘asive and
comprehensive regulatory and enforcement program established
pursuant to P.L.1954, ¢.212 (C.26:2C-1 et seq.) shall c nstitute
the exclusive program of the State conceming the subje | matter
covered by that act, whether that subject matter be ex .essed by
inclusion in or exclusion from that act.

b._No municipality, county, local board of health, local health
agency. regional health commission. or anv other political
subdivision of the State may enact any ordinance. pursuant to
section 9 of P.L.1977. c.443 (C.26:3A2-27) or any other authority,
concerning the subiect matter covered by P.L.1953, c.212
C.26:2C-1 et seq.). This section shall not affect the authority of
a_certified local health agency to enact ordinances for the
limited purposes authorized by section 7 of P.L.1991, c.99
C.26:32A2-34). provided that no such fee shall be assessed against
any source or facility required to obtain an operating permit
pursuant to section 13 of P.L.1967. c.106 (C.26:2C-9.2).

c. _Any ordinance adopted by a municipality. county. local
board of health. local health agency. regional health commission.
or_other political subdivision of the State conceming the subject
matter covered by P.L.1954, ¢.2:2 (C.26:2C-1 et _seq.) adopted
prior to the effective date of P.L. .c. (C. ) (now before the
Legislature as this bill) shall become null and void on_the 180th
day after the effective date of P.L. .c. (C. ) (now before
the Legislature as this bill).

d._Nothing ir_this section shall be construed to limit or impair
the authority of the department to delegate authority to a
certified local health agency in accordance with the provisions of
the “County Environmental Health Act.” P.L.1977, c.443
(C.26:3A2-21 et seq.).]

a._(1) No ordinances of any governing body of a municipality or
county or board of health more stringent than P.L.1954. c.212
(C.26:2C-1 et _seq.) or any code. rules or regulations adopted
puisuant thereto shall be superseded by P.L.1954. c.212
C.26:2C-1 et seq.). After the effective date of P.L. c.
(C.__) (now before the Legislature as this bill), no municipality
county. local board of health, local health agency, regional health
commission, or anv other political subdivision of the State may
enact any ordinance. pursuant to P.L.1954, c.212 (C.26:2C-1 et
seq.). section 9 of P.L.1977, c¢.443 (C.26:3A2-27), or any other
authority, concerning the subject matter covered by P.L.1954
¢.212 (C.26:2C-1 et seq.), except as provided in subsection b. of
this _section, whether that subject matter is expressed by
inclusion in or exclusion from that act.

Penalties for violations ¢f ordinances of a governing body of a
municipality or county or board of health shall not exceed $2.500
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1{a. To ensure Statewide uniform treatment of air pollution
regulation and control. anc_eliminate conflicting and inconsistent
policies and standards in connection therewith. the pervasive and
comprehensive regulatory and enforcement program established
pursuant to P.L.1954, ¢.212 (C.26:2C-1 et seq.) shall c astitute
the exclusive program of the State concerning the subjer _matter
covered by that act. whether that subject matter be exr essed by
inclusion in or exclusion from that act.

b._No municipality. county. local board of health, local health
agency. regional health commission. or anv other political
subdivision of the State mav enact any ordinance. pursuant to
section 9 of P.L.1977. c.443 (C.26:3A2-27) or any other authority.
concerning the subiect matter covered by P.L.1953. c.212
(C.26:2C-1 et seq.). This section shall not affect the authority of
a certified local health agency to enact ordinances for_the
limited purposes authorized by section 7 of P.L.1991, c.99
(C.26:3A2-34), provided that no such fee shall be assessed against
any source or facilitv required to obtain an operating permit
gulsuan( to section 13 of P.L.1967. ¢.106 (C.26:2C-9.2).

Any ordinance adopted by a municipality. county. local
board of health. local health agencv. regional health commission.
or other political subdivision of the State concerning the subject
matter covered by P.L.1954. c.2:2 (C 26:2C-1 et seq.) adopled
prior to the effective date of P.L. _.c. (C. ) (now before the
Legislature as this bill) shall become null and void on_the 180th
day after the effective date of P.L. . c. (C. ) (now before
the Legislature as this bill).

d._Nothing in_this section shall be construed to limit or impair
the authoritv_of the department to deiegate authority to a
certified local health agency in accordance with the provisions of
the “County Environmental Health Act.” P.L.1977, c.443
(C.26:3A2-21 et seq.).]

a. (1) No ordinances of any governing body of a municipality ot
county or board of health more stringent than P.L.1954. c.212
(£.26:2C-1 et seq.) or any code, rules or regulations adopted

sutsuant _thereto shall be superseded by P.L.1954. c.212

(C.26:2C-1 et seq.). After the effective date of P.L. c:
(C.__) (now before the Legislature as this bill). no municipality.
county. local board of health, local health agency. regional health
commission, or_any other political subdivision of the State may
enact any ordinance. pursuant to P.L.1954, ¢.212 (C.26:2C-1 et
seq.). section 9 of P.L.1977, c¢.443 (C.26:3A2-27), or any other
authority, conceming the subject matter covered by P.L.1954
c.212 (C.26:2C-1 et seq.), except as provided in subsection b. of
this_section, whether that subject matter is expressed by
inclusion in or exclusion from that act.

Penalties for violations of ordinances of a governing body of a
municipality or county or board of health shall not exceed $2.500
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Nothing set forth in the "County Environmental Health Act.”
P.L.1977. c.443 (C.26:3A2-21 et seq.). or any codes. rules or
regulations adopted pursuant thereto. shall affect the va'idity of
local ordinances adopted pursuant to_this section prior 1o the
effective dateof P.L. .c. (C. (now before the Leg ilature
as_this_bill) or amendments thereto adopted as au' onzed
pursuant to subsection b. of this section.

b. Notwithstanding the provisions of subsection ¢ of this
section to the contrary, no fee imposed upon any facility by the
governing body of a municipality or county ot board of health
relating to_the control of air pollution. which fee was imposed
pursuant__to _this section. section 7 of P.L.1991. ¢.99
C.26:3A2-34), or_any other law, may be increased above the
amount_imposed upon_that facility as of June 15. 1995. In no
event may any such fee imposed upon any facility exceed a total
of $1.000 per vear over a given fee cvcle and any such fee that
exceeds that amount shall be reduced to $1.000 after the
effective date of P.L. _.c. (C. ) (now before the Legislature
as this bill). Ordinances adopted prior_to the effective date of
P.L. c.(C. now before the Legislature as this bill) that
impose fees exceeding the $1.000 limit shall be amended to
conform to_the provisions of this subsection at ot betore the end
of the present ordinance fee cvcle in order to prevent the pass
through of fees capped by this seciioii onto any facility engaging
in_activities not related to the control of air pollution. no_fee
imposed pursuant to section 7 of P.L.1991. ¢.99 (C.26:3A2-34) for
such activities may be increased above the amount im sed upon
that facility as of June 15. 1995.

. Notwithstanding the provisions of subsections a. or b. of this
section to_the contrary. nothing in this section or in the “County
Environmental Health Act.” P.L.1977. c.443 (C.26:3A2-21 et
seq.) shall be construed to authorize ordinances providing for the
local regulation of. or collection of fees from. any facility

required to obtain an operating permit pursuant to section 13 of
©1.1967, c.106 (C.26:2C-9.2) or any research and development
f-ciity. However, local inspections of such facilities or research
and_development facilities delegated pursuant to_the "County
Environmental Health Act,” P.L.1977, c.443 (C.26:3A2-21 et
seq) may be conducted as necessary in response o citizen
complaints.!

(cf: P.L.1985, c.12, 5.4)

112. (New section) The department shall establish indust
and_environmental work groups as appropriate to consuit on
matters relating to the regulation of air pollution sources. The
work groups shall consist of members of industry, environmental,
and other interested and affectcd parties as may be deemed
appropriate by the department.
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Within 90 days after the effsctive date of P.L. (€. 1

(now before the Legislature a5 lnis bill), the degar'men( shall also
estaolish an_industry_and_environmental work group to eval jate
the effects of emissions reductions on emission fee revenues ind
the resultant_impact on the department's air pollution con ol

program. _As part of lhe 1997 annual report required pursuar to
section 7 of P.L. (C. ) (now befors the Legislatur : as

this bill), the fee work group shall present its evaluation :d a
recommendation on alternatives to funding the department's air
pollution cont.ol program other than through an increase in
~mission fees.

The fee work group shall also make such evaluations and
recommendations_conceming fee revenues and supplemental
sur"harge revenues as required pursuant to secnun 5 of P.

c.[(C. (now before the Legislature as this bill).1

NS 12 N, N




29

ASSEMBLY, No. 2664
STATE OF NEW JERSEY
INTRODUCED MARCH 13, 1995
By Assemblywoman OGDEN

AN ACT concerning air pollution, revising and reformir the air
pollution control permit program, creating the Smal' Business
Compliance  Advisory Panel, amending P.L.196.. €.106,
amending the title of P.L.1954, ¢.212, and amending and
supplementing P.L.1954, ¢.212.

BE IT ENACTED by the Senate and General Assembly of the
Slalr of New Jersey:

. The title of P.L.1954, c.212 (C.26:2C-1 et seq.) is amended
to read as follows:

An act [relating to] conceming the control [and suspension] of
air pollution [. creating a Clean Air Council in the State
Department of Health and prescribing its functions. powers and
duties] and supplementing Title 26 of the Rev ised Statutes .

(cf: P.L.1967, .106. 5.1)

2. Section 2 of P.L.1954, ¢.212 (C.26:2C-2) is amended to read
as follows

2. [The following words shall have the following meanings.

Council  means the Clean Air Council created under this act.
Department” means the State Department of Health.)

Air contaminant _means any substance, other _ihan_water or
distillates of air, present_in_the atmosphere_as solid particles.
liquid particles. vapors. or gases.

Air pollution” [as used in this act shali mean) means the
presence in the outdoor atmosphere of one or more air
contaminants in such quantities and duration as are, or tend to
be. injurious to human health or we!fare, animal or plant life , or
property. or would unreasonably interfere with the snjoyment of
\ife or property throughout the State and in [such territories]
those areas of the State as shall be affected thereby , and
excludes all aspects of an employer-employee relationship as to
health and safety hazards.

Commissioner” means the Commissioner of [Health in the
State Department of Health) Environmental Proteciion .

“Construct”_or_“construction” means_to fabricate or_erect
equipment or control apparatus at a facility where it_is intended
to _be used. but shal!‘ not_include the dismantling of existing
equipment or control apparatus, site preparation, or the ordering,
receiving. temporary storage. or_installation of equipinent or
control _apparatus. _Unless otherwise prohibited by federal law.
construction”_shall also not_include the pouring
of 'oonngs or placement _of a foundation where equipment or
control apparatus is intende
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“Consumer_Price Index”_means _the annual _Consumer_Price
Index_for a calendar year as determined year to year using the

decimal_increase in_the September through August. 12-month
average for the previous year of the Consumer Price Index for All

Urban Consumers (CPI-U). as_published by the Uniced States
Department of Labor.

“Control apparatus” means any device [which] that p :vents or

Is the emission of any air i

“Council” means the Clean Air_Council created 7 Jrsuant _to
section 3 of P.L.1967, €.106 (C.26:2C-3.2).

“Department”_means the Department  of Environmental
Protection.

“Emission_fee” means an_annual_fee that_is_based on_the

ans_an_annual ltee thal 15 O&
emission of any regulated air contaminant.

“Emission_statement” means an annual _reporting of actual
emissions_of _air _contaminants _&s prescribed by rules and
regulations_therefor_that shall be adopted by the department
pursuant to the "Administrative Procedure Act. * P.L.1968, c.410
C.52:14B-1 et seq.).

“EPA”_means the Unl[gd;S'ta.rzs_Q\lim'\men}al Protection
Agency.

Equipment” means any device capable of causing the emission
of an air contaminant [into the open air] either_directly or
indirectly into_the cutdoor atmosphiese . and any stack, chimney.
conduit, flue, duct, vent , or similar device connected or attached
t0. or serving . the equipment [. This shall include] ,_and shall
include. but need not be limited to. any equipment in which the
preponderance of the air [contaminant] contaminants emitted is
caused by [the] a manufacturing process.

“Facility” means the combination of all structures. buildings.
equipment._control_apparatus. storage tanks, source operations.
and_other_operations that are located on a single site or on
contiguous or adjacent sites and that_are under_common contrc'
of the same_person _Or persons. Research_and_developmen
facilities that are located with other facilities shall be considered
separate_and independent_ent

s for the purposes of complying
with_the cperating permit requirements _of P.L.1953 c.212
(C.26:2C-1 et _seq.) or any codes, rules. or regulations adopted
pursuant thereto.

“Federal Clean Air Act” means the federal “Clean Air Act

) and _any subsequent amendments ot

supplements to that act.

“HAP'_or_hazardous air pollutant” mezns any air pollutant
listed in_or pursuant to_subsection qb)_o(__ggcjnqn_l_lz_gj_lhr
federal Clean Air Act {42 U. . §7412).

1I”_or_installatior

ties_necessary 10 p _equipment (
with_the_capacity for use or service. and shall uiclude, but neec
not be limited to, connection of equipment or control apparatus.
associated utilities. piping duct_work, or conveyor systems, but
shall not include construction or. econfiguration of equipment or
co apparatus to_an_alternate _configuration_specified in_a
permit application and approv ed by the department.

Modify or _modification’ means_any physical change in, or

ry_out_final setup
control_apparatus
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change in_the method of cperation of, existing equipment _or
control _apparatus _that _increases the amount of any air
contaminant emitted b blwmnl/m"_“‘wy“s—m
that results in the emission of any air contaminant gt previously
emitted, but shall not include normal repair and maintenance.

"Operating permit”_means the permit described in Title V of
the federal Clean Air Act (42 U.S.C. §7661 et seq.).

“Person” means [and shall include corporations, ompanies,
associaticns, societies, firms, partnerships and oint stock
companies as well as individuals, and shall also include all
politic']  subdivisions of this State or any agencies or
instrumentalities thereof] an_individual, public _or _private
corporation, company; partnership, firm, association, society
joint_stock company. international _entity. institution, county.
municipality, state, _interstate body. _the United States of
America, Or_any agency, “oard, commission, employee, agent
officer, or political cubdivision of a state, an interstate body. or
the United States of America .

“Potential to emit” means the same as that term is defined by
PA in rules and regulations adopted pursuant to the federal
Air Act at 40 CFR §70.2 or_any subsequent amendments
thereto.

“Process unit’ means equipment assembled to _produce
intermediate_ ot final products A _process unit_can_operate
independently if supplied with suffrcient feed or raw_materials
and sufficient storage facilities for the product. The storage and
transfer of product or raw materials to and from the process unit
shall_be_considered scparate from the process unit _for the
purpose making _reconstruction determinations. _Product
recovery equipment shall be considered to be part of the process
unit. not part of the control apparatus.
econstruct”_or “reconstruction”_means_the replacement_of
parts of equipment included in a process unit. or the replacement
of control apparatus. if the fixed capital cost of replacing the
parts exceeds both of the following amounts: (1) Fifty percent of
the fixed capital cost that would be required to construct a
comparable new process unit or control apparatus, and (2) $80,000
(in 1995 dollars) ad usted by the Consumer Price Index.

“Regulated air contaminant” means the same as the term
“regulated air pollutant”_as defined by the EPA in_rules and
regulations adopted pursuant to \he federal Clean Air Act at 40
CFR §70.2 or any subsequent amendments thereto.

“Pesear ch and development facility” raeans any facility the
primary purpose of which is to conduct research and development
into__new _processes and_products, _including academic__and
technological _research_and development, provided that_such a

al der the close supervision of technically
trained_personnel_and_is_not engaged in the manufacture of
products for commercial sale, except in a de minimus manner.
“VOC~_or “volatile organic compound”_means the same as that
term_is_defined by the EPA in rules and regulations adopted
pursuant_to the federal Clean Air Act at 40 CFR _§51.100 or any
subsequent amendments thereto
(cf: P.L.1967. €.106. 8.5)
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3. Secticn 9 of P.L.1954, €.212 (C.26:2C-9) is amended to read
as follows:

9. The department shall control air pollution in accordance
with the provisions of any applicable code, rule , or regulation
promulgated by the department and for this purpose shall have
power to [--]:

[(a)] a. Conduct and supervise research progra 1s for the
purpose of determining the causes, effects , and h ‘ards of air
pollution:

[(b)] b. Conduct and supervise Statewide pregrams of air
pollution control  education including the preparation and
distribution of information relating to air poliution control;

[(c)) c. Require the registration of persons engaged in
operations [which] that may result in air pollution and the filing
of reports , including but not limited to emission statements, by
them containing information relating to location, size of outlet,
height of outlet. rate and period of emission and composition of
effluent, and such other information as the department shall
prescribe to be filed relative to air pollution, all in accordance
with applicable codes. rules , or regulations established by the
department.

((d)) d. Enter and inspect any building or place, except private
resicerces, for the purpose of investigating an actual or
suspected source of air pollutien and ascertaining compliance or
noncompliance with any [codeil codes . rules [and] , or regulations
of the dopartment. Any information other than actual or
allowable air contaminant emissions. relating to secret processes
or methods of facture or producti ined in the course
of [such] an inspection. investigation , or determination, shall be
kept confidential and shall rot be admissible in evidence in any
court or in any other procecding except before the department
[as herein defined] . If samples are taken for analysis, a duplicate
of the analytical report shall be furnished promptly to the person
suspected of causing air pollution;

((e)) e. Receive or initiate complaints of air pollution. hold
hearings in connection with air pollution , and institute legal
proceedings for the prevention of air pollution and for the
recovery of penalties. in accordance with (this act] P.L.1954,
¢.212 (C.26:2C-1 et seq.)

[(f)) f. With the approval of the Governor, cooperate with, and
receive [money] funds or other assistance from, the federal
government, the State government, an rstate_body. or any
county or municipal governme:ut , or from private sources , for
the study and control of air pollution:

{(g) The department may in accordance with a fee schedule
adopted as a rule or regulation establish and charge] g. Charge.
e with a fee schedule_that shall be adcpted by the
nt_pursuant_to_the “Administrative Proced '
P.L.1S 410 1_et seq). (1) reasonable annual
emission_fees for major_facilities_as_provided in_section_ of
PL_,c (C. ) (now before the Legislature as this bill), and
(2) admunistrative fees for any of the services [it) the department
performs [ which fees shall be annual or periodic as the
department  shail determine] or provides in connection _with
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administering p.L.1954, c.212  (C.26:2C-1 et seq). The
administrative fees charged by the department pursuant to this
[section) subsection shall not [be less than $10.00 nor more than
§500.00] exceed $25.000 per application based on critena
contained in the fee schedule ;

h. lIssue, renew, reopen. and revise operating per mts and
require any person who is_required to obtain an operati g permit
under the provisions of the federal Clean Air Act to )btain an
operating permit and to certify compliance therewitt for all air
pollution sources ; and

i.__Fstablish, implement, _and operate_ @ small _business
stationary _source technical _and environmental compliance
assistance_program as required pursuant to 42 U.S.C. §7661f of
the federal Clean Air Act.

(cf: P.L.1993, c.257, s.1)

4. Section 13 of P.L.1967, €.106 (C.26:2C-9.2) is amended to
read as follows:

13. [(a) No person shall construct, install or alter any
equipment of control apparatus, in other than a one or 2-family
dwelling or a dwelling of 6 or less family units one of which is
owner-occupied, until - an application  including plans and
specifications has been filed with the department and an
instaliation or alteration permit issued by the department, in
accordarice with any codes. rules and regulations of the
department except that subject to any such codes, rules and
regulations the department may dispense with the filing of
applications, plans and specifications. Information relating to
secret processes or methods of manufacture or production is
exempted from the plans and specifications and other pert.ent
information to which the department i€ entitled under this
section.

(b) No person chall use or cause to be used any such new or
altered equipment or control apparatus for which an installation
or alteration permit is required or issued until an operating
certificate has been issued by the department.

() :L_A‘So#gqmr_\_g_lj_@rcihly without an og@hpg_pe_m_\ﬁﬂshall
construct, reconstruct. install, modify, use or cause to be used
any equipment or cO! trol apparatus until an_application therefor
including plans _an specifications _has been filed with the
department__and the _department _issues 3 construction.
reconstruction, installation, or modification permit and operating
certificate_in accordance_with_any applicable codes, rules, or
regulations of the department. _This requirement shall also apply
lLam_lacilny that_requires an operating permit until_such_time
as a final operating permit is issued to the facility.

No_person at_a facility with_an operating permit_shall
c ,_reconstruct, install, modify. use or cause to_be used
any _equiprnent or control apparatus until an aj lication therefor
gm_Ler_mc____ﬂwm‘rﬁ_hgwm,xhr
department_and the department issues an authorization _for
c_gn_sl_m_c_l_ng!_.__[e_c_gryslmc\ion _installation, or modification by
revising the operating permit_in accordance wilil_any applicable
codes. rules. or regulations of the departm
c. No operating permit, operating permit_revision, or operating
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certificate or renewal thereof [.] required [by this act] pursuant
to P.L.1954, C.212 (C.26:2C-1 et seq.) [.] shall be issued by the
department unless the applicant shows to the satisfaction of the
department that the equipment is designed to opeiate without
causing a violation of any provision of [this act] P.L.1954, c.212
(C.26:2C-1 et seq.) or of any codes, rules [and] , or v qulations
Ipromulgated thereunder] adopted pursuant thereto, nad that,
except in the case of a renewal operating certifice 2, initial
operating permit, or renewal operating permit, the equipment
incorporates advances in the art of air pollution control
developed for the kind and amount of air contaminant emitted by
the applicant ‘s equipment.

(1) For _equipment and control apparatus with a potential to
emit_any hazardous air pollutant equal to or greater than the de
minimis levels specified by the EPA pursuant to subsection (g) of
section 112 of the federal Clean Air Act (42 U.S.C. §7412) or
with a potential to emit five tons per year or more of any other
air contaminant, the applicant shall document advances in the art
of air pollution control in accordance with_the following criteria,
as applicable:

(a) For an air_contaminant subject_to_the prevention of
significant deterioration technology requirement, advances in the
art of air pollution control shall be the best available control

lution _control shall be the best availabe CONTO®
technology (BACT) as set forth, by the EPA at 40 CFR_§52.21
(b)(12) or any subsequent amendments thereto:

(b)_For an air contaminant subject to a significant_emissions
increase _of _a _non-attainment _air _contaminant in_a
non-attainment area, advances in the art of air pollution control
all be the lowest achievable emission rate (LAER) as set forth

by the EPA at 40 CFR §51.165(a)(1)(xiii} or any subsequent
amendments thereto:

(c) _For_a hazardous air_pollutant technology requirement,
advances in the art of air pollution control shall be_the maximum

control_technology (MACT) as set forth at 42 U.

other air contaminants, advances in the_art_of air
pollution_control _means up-to-date technology and _methods,
reflected in_equipment_and procedures, that when applied to an
emission source shall reasonably minimize air contaminant
emissions. _The technology shall have been demonstrated for
similar air contaminant discharge parameters to be reliable and
shall_be available at reasonable cost commensurate _with_the
reduction in air contaminant emissions.

(2) For equipment and control apparatus with a potential to
emit_hazardous air pollutants at less than the de minimis levels
specified by the EPA pursuant to subsection (g) of section 112 of
the federal Clean Air Act (42 U.S.C. §7412) and with a potential
to_emit less than five tons per year of an; other air contaminant,
the_applicant_need not document advances in the art of air
pellution control. but shall document compliance with:

{a) reasonably available control technology as dofined in_rules
and regulations that sl be adopted by the department pursuant
to the ~Administrative Procedure Act,” P.L.1968. c.410
(C.52:14B-1 et seq.)

|
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c) any other applicable State or federal standard, code, rule,
or regulation.

3) (a) In order tu promote greater emissions reductions than
would _otherwise be achieved, the _departmen! _may adopt,
pursuant to the ~Administrative Procedure Act,” P L.1968, c.410
C.52:14B-1 el seq.), rules and regulations that offer a person the
option of establishing in an operating permit a 15 ¢ear plan for
reducing facility emissions beyond minimum air pc .tion_control
requirements. Such a plan shall include schedul s setting forth
milestones for reducing emissions at the facility. Milestones may
be .net by reducing emissions at the fecility and by providing
emissions reduction credits from non-facility sources pursuant tc
an emissions_trading and banking program adopted pursuant to
section 8 of P.L. _, c. (C. ) (row before the Legislature as
this bill).

(b) _The department chall review the achievement of the
milestones in_the plan no_less frequently than every five years
when_the operating permit_is_renewed. The department may
require the person 1o submit, as part of the application for
renewal of the operating permit, a_summary and trend of the
actual air contaminant_emissions data reported in the facility’s
| emission statements for_the previous five years. If the
department _determines during _the approval process for _an
operating permit renewal this¢ the milestones in the plan have not
been met at a facility and that there is no reasonable_likelihood
that the milestones _can or will be met the_department may
withdraw the oppertunity for the facility to continue pursuant to
the plen and shall require instead that the facility comply with
the promulgated schedules for all applicable requirements.

(c) The department shall_involve in_the development of the
rules_and_regulations for the (5-year plan program adopted
pursuant_to this paragraph representatives of the affected
indu environmental, and public_interest groups as well as
impacted governmental entitics.

(4) _Consistent _with_ the provisions of P.L.1991, c.422
C.13:1D-111 et seq.), the department shall periodically publish.
with_an_opportunity provided for public comment, _technology,
methods, and performance levels with_respect_to_air_pollution
control _for use by applicants as presumptive norms for
demonstrating advances in the art of air pollution control.

[(1)) (5) Before an operating permit, operating permit revision
or operating certificate or any renewal thereof is issued, or as a
condition_of issuance, the departinent may require the applicant
to conduct such tests as are necessary [in the opinion of the
department] to determine the kind or amount of the air
contaminant emitted from the equipment or whether the
equipment or fuel or the operation of the equipment is in
violation of any of the provisions of [this act] P.L.1954, c.212
(c.2 ‘et seq.) or of any codes, rules [and] , or regulations
{promulgated thereunder] adopted pursuant thereto . [Such] The
tests shall be made at the expense of the applicant and shall be
conducted in a manner approved by the department , and the test
results shall be reviewad and professionally certified.

&
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health, _weifare and environment, _and _publish that
determination and justification in accordance with the provisions
of the "Administrative Procedure Act,” P.L.1968, c.410

j. Except as otherwise prohibited by federal lai, any person
who has submitted to the department an application for a permit
to construct, reconstruct, install, or modify equipme ! or control
appaialus may place that equipment_or control app ratus on the
footings or foundation where it is intended to be v ed during the
pendency of the permit_application review proc ;5. A _person
intending to_take action_authorized pursuant to this_subsection
shall notify the department via certified mail, of the intent to
undertake _the action at least seven days _prior to_the
commencement of the action.

A person_who_constructs equipment_or control apparatus in
accordance with_this subsection that the department determines
is_not_consistent with_applicable State laws, codes, rules, or
regulations shall not be subject to civil or criminal penalties for
that inconsistent action provided that the person’s actions do not
result_in_the emission of any air_contaminants. Any_costs
incurred by the applicant in connection_with such_construction
may not be used by the applicant as grounds for an appeal of the

department 's decision on the permit application.
(cf: P.L.1967 ¢.106, 5.13)

5. (New section) a. Every major facility shall remit to the
State an annual emission fee of $27.50 per ton (in 1983 dollars) of
the actual annual i of each regulated air

reported in the emission statement for that facility, or in the
absence of such information, on permitted emissions, 0i where
there is not a permit, on potential to emit.

The emission fee required pursuant to this subsection for each
State fiscal year shall be adjusted each year by the percentage. if
any. by which the Consumer Price Index exceeds the Consumer
Price Index for the calendar year 1989.

b. As part of the adopted fee schedule for major facilities, the
department

(1) shall not require a major facility to remit an emission fee
if the total actual emissions of all regulated air contaminants
from that major facility does not exceed 10 ions per year,

(2) shall begin collecting emission fees in fiscal year 1995 for
air contaminants reported in a calendar year 1993 emission
statement, including carbon monoxide, particulates. sulfur
dioxide. oxides of nitrogen. and VOCs. but not including lead.
HAPs, and any other air contaminants; and

(3) may begin collecting emission fees in fiscal year 1998 for
lead. HAPs, and any other air contaminant categories as reported
in a calendar year 1996 emission statement.

c. The provisions of P.L.1993, €.361 (C.13:1D-120 et seq.) shall
not apply to the or pay t of fees
authorized pursuant to this section.

d. As used in this section, “major facility’ means a facility
that has the potential to emit any of the air vontaminants listed
below in an amount that is equal to or exceeds the applicable
major facility threshold levels as follows

ket Lo ol s Bl e
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Air Centaminant Threshold level

Carbon monoxide 100 tons per year
Particulate matter (PM-10C) 100 tons per year
Total suspended particulates 100 tons per year
Sulfur dioxide 100 tons per year
Oxides of nitrogen 25 tons per year
voC 25 tons per year
Lead 10 tans per year
Any HAP 10 tons per year
All HAPs collectively 25 tons per year
Any othe  air contaminant 100 tons per year

6. (New section) Pursuant to the mandate of the federal Clean
Air Act, all revenues collected pursuant to section 5 of P.L. .
c. (C. ) (now before the Legislature as this bill) shall be

and iated y solely for use by the

dedi q

department in adminisiering the provisions of P.L.1953, C.212
(C.26:2C-1 et seq.) with regard to major facilities as defined
pursuant to subsection d. of section 50of P.L. ,c. (C. )(now
before the Legislature as this bill). Those monies shall be used
only to hire personnel and fund positions, procure necessary
equipment, and fund the functions of the department prescribed
pursuant to P.L.1954, C.212 (C.26:2C-1 et seq.) with regard to
major facilities. Such program cosis may also include, but need
not be limited (0, costs connected (o or associated with: program
planning: data collection; investigations; rule and regulation
development; reviewing, issuing, and administering operating

e

permits; monitoring and ratively 8

with laws, codes. rules, regul and per R

and operating the small b i y source h 1 and
env al i program required p

to 42 U.S.C. §7661f of the federal Clean Air Act; and any other
activities with regard to major facilities required for State
compliance with the federal Clean Air Act.

7. (New section) On or befcre March 1, 1996, and annually
‘hereafter, the department shall prepare and submit to the

,vernor and the Legislature an annual report on the status of
New Jersey's air quality, New Jersey's progress toward
attainment with the federal Clean Air Act, and the operating
permit program created pursuant to P.L.1854, C.212 (C 26:2C-1
et seq.). Notice of the preparation and submission of this report
shall be published in the New Jersey Register. The report shall
include

a. An accounting of all direct and indirect costs incurred by
the operating pernit program: the revenues received from fees. a
List of all fees still due. and the amount of penalties imposed and
collected during the previous year; and

b. A staff and workload analysis of all components of the
program to regulate, monitor. and control or prevent emissions of
air contaminants

The report shall also identify any need for legislative action to
adjust the emission fee cap prescribed pursuant to subsection a
of section 5 of P.L ¢. {C. ) (now before the Legislature as
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this bill) to ensure that the cap is adequate to fund the air
pollution control program in accordance with the reandates of the
federal Clean Air Act, and discuss the advantages and
disadvantages of setting higher emission fees for hazardous air
pollutants.

8. (New section) a. The department shall adopt, pursuant to
the provisions of the “ Administrative Procedure Act,” P.L.1968.
€.410 (C.52:14B-1 et seq.), rules and regulations th: establish
emissions trading and banking pregrams that uss economic
incentives to make progress toward the at' unment or
maintenance of the National Ambient Air Quality Standards
(NAACS), reduce or prevent emissions of HAPs, ensure healthful
air quality, or otherwise contribute to the protection of human
health, welfare and the environment from air pollution.

b. The emissions trading rules and regulations shall be designed
so that emission reductions shall be realized earlier or at a more
accelerated rate than would otherwise be achieved in accordance
with applicable air quality d. and so that i with
air quality mandates can be achieved with greater flexibility or
at lower cost. The rules and regulations may include, but need
not be limited to, provisions designating the pollutants to be
involved in the program, designating the persons who may
participate in the program, lish issi itati and
methods for projecting and verifying emissions, and establishing
enforcement inclivding i tracking. periodic
program audits, and penalties.

For any emissions trading program adopted for the purpose of
making progress toward attaining the National Ambient Air
Quality Standar (NAAQS) for ozone, the department may allow
reductions uf volatile organic compounds (VOCs) to be
substituted for required reductions of oxides of nitrogen (NOx) or
reductions of oxides of nitrogen (NOx) to be substituted for
required reductions of volatile organic compounds (VOCs). Any
cuch substitution shall cccur at a ratio established by the
department by rule or regulation adopted pursuant to the
“ Administrative Procedure Act,” P.L.1968. c.410 (C.52:14B-1 et
seq.), developed in recognition of the role of each pollutant in the
formation of ground level ozone.

¢. The emissions trading rules and regulations adopted by the
department shall not conflict with applicable federal law and
shall constitute, contribute to, or be consistent with one or more
strategies that result in quantifiable emissions reductions and are
creditable under the State Implementation Plan (SIP) required
pursuant to the federal Clean Air Act. These may be emission
limiting or market-response strategies for mobile or stationary
sources, or both

d. The department may establish the emissions trading
programs as State, multi-state, or regional programs as long as
the programs contribute to the goal of improving the air quality
in New Jersey.

o The department shall involve in the development of the
wles and regulations for emission trading  programs
representatives of the affected industry, environmental, and
public interest groups s well as governmental entities with
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1 affected or related jurisdictions.
2 9. Section 19 of P.L.1954, ¢.212 (C.26:2C-19) is amended to
3 read as follows:
4 19. a. If any person vivlates any of the provisions of [this act]
5 P.L.1954, €.212 (C.26:2C-1 et seq.) or any code, rule, rzgulation
6 or order promulgated or issued pursuant [to the provisiors of this
2 act] thereto , the department may institute a civil act on in a
8 court of competent jurisdiction for injunctive or @ ¢ other
9 appropriate relief to prohibit and prevent such vie ation or
10 violations and the [said] court may proceed in the & :tion in a
11 summary manner.
12 b. Any person who violates the provisicns of [this act]
3 P.L.1954, c.212 (C.26:2C-1 et seq.) cr any code, rule, regulation
14 or order promulgated or issued pursuant [to this act] thereto shall
15 be liable to a civil administrative penalty of not more than
16  [$10,000.00) $19,000 for the first offense, not more than
17 [$25,000.00] $25,000 for the second offense, and not more than
18 [$50,000.00] $50.000 for the third and each subsequent offense. If
19 the violation is of a continuing nature, each day during which it
20 continues shall constitute an additional, separate and distinct
21 offense. No civil administrative penalty shall be levied except
22 upon an administrative order issued pursuant to section 14 of
23 P.L.1952, £.212 (C.26:2C-14).
24 c. The department is hereby authorized and empowered to

25 compromise and settle any claim for a jpenalty under this section
26  in such amount in the discretion of the department as may appear
27  appropriate and equitable under all of the circumstances.

28 d. Any person who violates the provisions of P.L.1954, ¢.212
29 (C.26:2C-1 =t sej) or any code, rule, regulation, or ord~r
30 promulgated or issued pursuant [to that act] thereto , or a court
31 order issued pursuant to subsection a. of this section, or who fails
32 to pay a civil administrative penalty in full pursvant to section 9
31 of P.L.1962, c.215 (C.26:2C-14.1), is subject, upon order of the
34 court, to a civil penalty of nut more than ($10,000.00] $10,000 for
35  the first offense, not more than [$25,000.00] $25,000 for the
26 second offense, and not more than [$50.000.00] $50.000 for the
37 hird and each subsequent offense. If the violation is of a
38  continuing nature, each day during which the violation continues,
30 or each day in which the civil administrative peralty is not paid
40 in full, constitutes an additional, separate and distinct offense.
41 Any penalty imposed under this subsection may be recovered with

42 costs in a y proceed p t to “the penalty

43 enforcement law” (N.].S.2A:58-1 & seq.). The Law Division of

\ 44 the Superior Court has jurisdiction to enforce “the penalty
45 enforcement law.”

46 e. A person who causes a release of air contaminants in a

© 47 quantity or concentration which poses a potential threat te public

48 health, welfare or the environment or which might reasonably
\ 49 result in citizen complaints shall immediately notify the
' 50 department. A person who fails to so notify the department is
51 liable to the penalties and procedures prescribed in this section

C 52 . Any person who
53 (1) purposely or knowingly violates the provisions of P.L.1954,
J 54 €212 1C.26:2C-1 ¢t seq). or any code, rule, regulation,
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administrative order, or court order [promulgated] adopted or
issued pursuant thereto, is guilty of a crime of the third degree;

(2) purposely or knowingly violates any federally mandated air
pollution control requirerient, any operating permit conditizn, or
any fee or filing requirement imposed in_connection with_an
operating permit_is guilty of a crime of the third degree, the
sentence for which may include, notwithstanding the pre visions of
subsection b. of N.J.5.2C:43-3, an enhanced fine of § 1,000 per
day per violation;

(3)__purposely or knowingly _makes any fale : _material
statement, representation, or certification in_any form, notice,
statem_nt, or_report required in connection with an operating
permit. or who purposely_or_knowingly renders _inaccurate any
monitoring device or method required by an operating pennit, is
guilty of a crime of the third degree, the sentence for which may
include, notwithstanding the _provisions of subsection b. of
N.].5.2C:43-3, an enhanced fine of $10,000 per day per violation;

(4) recklessly violates the provisions of P.L.1954, c.212
(C.26:2C-1 et seq.). or any code, rule, regulation, administrative
order, or court order [promulgated] adopted or issued pursvant
thereto, is guilty of a crime of the fourth degree.

g In determining whether an odor unreasonably interferes with
the_enjoyment of life or property in violation of P.L.1954, c.212
(C.26:2C-1_et_seq) or any code, _rule, regulation or order
promulgated or issued pursuani hereto, the department shall
consider _all of the relevant facts and circumstances, including,
but_not limited to. the character, severity, frequency. and
duration_of the odor. and the number of persons affected
thereby. In_considering these and other relevant facts and
circumstances, no_one factor shall be dispositive, but_each shall
be considered relevant in determining whether an odor interferes
with_the_enjoyment of life or propesty, and, if so whether such
interference is unreasonable considering all of the circumstances.

The department shall publish in_the New Jersey Register the
guidelines _and procedures utilized by the department for the
investigation of citizen complaints. regarding odors.

h. The department shall establish_procedures for altemnative
dispute_resolution as an option for settlement of contested cases.
Alternative dispute resolution shall be voluntary and shall not be
mandated by the department.

(cf: P.L.1989, c.333, s.1)

10. Section 22 of P.L 1954, ¢.212 (C.26:2C-22) is amended to
read as follows:

22. [No ordinances of any govemning body of a municipality or
county or board of health more stringent than this act or any
code. rules or regulations promulgated pursuant thereto shall be
superseded by this act. Nothing in this act or in any code. rules
or regulations promulgated pursuant thereto shall preclude the
right of any governing budy of a municipality or county or board
of health, subject to the approval of the department, to adopt
ordinances or regulations more stringent than this act or any
code., rules or regulations promulgated pussuant  thereto
Penalties for violations of ordinances of a govemning body of a
municipality.  county or board of health shall not exceed
$2.500.00.]
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a. To ensure Statewide uniform treatment of air pollution
regulation and control, and eliminate conflicting and inconsistent
policies and standards in connection therewith, the pervasive and
comprehensive_regulatory and enforcement program established
M_WJM&L‘HJ—‘"“_&&M
the exclusive program of the State conceming the sutiect matter
covered by that act, whether that subject matter be ¢ pressed by
inclusion in or exclusion from that act.

b. No municipality, county, local board of health local health
agency, regional health commission, or any o aer political
subdivision of the State may enact any ordinance. pursuant to
sectiua 9 of P.L.1977, c.443 (C.26:3A2-27) of any other authority.
concermning _the subject matter covered by P.L.1954, c.212
(C.26:2C-1 et seq.). This section shall not affect the authority of
a certified local health agency to enact ordinances for_the
limited purposes suthorized by section 7 of P.L.1991, ¢.99
(C.26:3A2-34), provided that no such fee shall be assessed against
any source or_facility required to_obtain an operating permit
pursuant to section 13 of P.L.1967, ¢.106 (C.26:2C-9.2).

c. Any ordinance adopted by a municipality. _county, local
board of health, local health agency. regional health commission,
or other political subdivision of the State concemning the_subject
matier_covered by P.L.1954, c.212 (C.26:2C-1 et seq.) adopted
prior to the effective date of P.L._, c. (C.__) (now before the
Legislature as this bili) shall become null_and void on the 180th
day after the effective date of P.L c.(C. ) (now before
the Legislature as this bill).

d._Nothing in this section shall be construed to limit or impair
the authority of the department to delegate authority to a
certified local health agency in accordance with the provisions of
the -County Environmental Health Act,” P.L.1977. c.443
(C.26:3A2-21 et seq.).

(cf: P.L.1985, c.12, 5.4)

11. (New section) For the purposes of complying with the
federal Clean Air Act, there is created in the Department of
Environmental Protection a Small Business Compliance Advisory
Panel.

a. The Small Business Compliance Advisory Panel shall consist
of seven members. as follows:

(1) two members, appointed by the Govemor, who shall
represent the general public and shall not be owners, or
representatives of ownets, of small business stationary sources,

(2) four members who shall own a small business stationary
source or represent owners of small business stationary sources,
of whom one each shall be appointed respectively by the
President of the Senate, the Speaker of the General Assembly,
the Senate Minority Leader, and the Assembly Minority Leader;
and

(3) one member who shall be appointed by the Commissioner of
Environmental Protection as tiie commissioner s representative.

b. (1) Members of the panel shall

(a) serve for two year terms;

(b) annually elect. by majority vote of the full membership of

the panel, a chairperson and a vice -chairperson; and
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installed or altered, and operating certificates. which authorize
the operation of that equipment once it is built. In accordance
with the 1990 amendments to the federal Clean Air Act (CAAA),
the State must now adop' a new operating permit program that
would consolidate the existing operating certificates for any
major source of air pollution into a single operating permit. The
operating permit program would apply only to major s urces of
air pollution.

The federal CAAA specifies that a minimum fee of § J per ton
per year (in 1839 dollars) of certain emissions must ' e charged
unless a workload analysis indicates a different fee is required.
Pursuan’ to this bill, major facilities would be assessed an annual
emission fee of $27.50 per ton (adjusted by the Consumer Price
Index) for criteria air contaminants (i.e., carbon monoxide,
particulates, sulfur dioxide, oxides of nitrogen, volatile organic
compounds, and lead) as well as for hazardcus air poliutants.
Emission fees collected would be paid directly to the General
Fund and would be app:opriated annually to the DEP.

The DEP would be required to provide annual status reports to
the Governor and the L 1 e on the prog of the p! 4
The report would include information on program costs and fees
collected as well as a staff and workload analysis.

The DEP would be authorized to issue, renew, reopen, and
revise operating permits and require major facilities to obtain
such a permit. The penalty projisions of the current law weuld
be amended t¢ include the minin federal criminal penalties
for violating federally mandated requirements and to provide
guidance with regard to cdor-based violations.

A seven-member Small Business Compliance Advisory Panel
would be created within the DEP. As required by the federal
CAAA. the membership of the panel would be selected as
follows: two members selected by thz Govemor; four members
selected respectively by the Senate and General Assembly
majority and minority leadership; and one member selected by
the Commissioner of the DEP.

The bill would also revise and reform the current
sre-construction permit program for air pollution sources not

ubject to the operating permit program.

For sources emitting less than de minimis limits for hazardous
air pollutants as prescribed by the United States Environmental
Protection Agency (EPA) and less than five tons per year of any
other air contaminant, the hill would delete the requircment for a
“state of the art” demonstration.

For sources emitting greater than EPA de minimis limits for
hazardous air pollutants or five tons per year of any other air
contaminant, the bill would provide for definitions of "state of
the art” that mirror the federal definitions, and require the DEP
to publish “presumptive norms” for “state of the art.”

The bill would revise the present fee system by changing it
from a service fee cap of $500 per service to an application cap
of 325,000 per application to better reflect permit review costs.

The bill would allow for implementation of the “Netherlands
approach” to environmental 1 in certain ci
by allowing facilities the option of establishing in an operating
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permit a 15-year plan for reducing facility issi beyond
minimum air pollution control requirements, proviced there is a
d ration of a d d trend in emissions every five years.

In order to promote consistency and avoid duplicative
regulation, the bill would eliminate the authorit; of local
governmental entities to enact ordinances regulating sources of
air pollution. The elimination of this authority will r 5t disrupt
local air pollution enforcement activities con icted in
accordance with the “County Environmental He ith Act,”
P.L.1977, c.443 (C.26:3A2-21 et seq.).

The bill would also provide for the dination of “Pollution
Prevendon Act® facility-wide permits and operating permits,
authorize the DEP to issue gencral permits for common air
pollution sources, and authorize the DEP, in consultation with
industry, environiiental, and public interest groups, to
promulgate regulations for emissions trading incentive programs.
Emissions trading programs may be State, multi-state, or
regional programs and may utilize mobile or stationary sources,
or both.

Revises “Air Pollution Control Act (1954)," establishes federally
mandated operating permit proJrany, and reforms air pollution
control permit program.
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