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N.J. Stat. § 20:3-1
 This section is current through New Jersey 218th Second Annual Session, L. 2019, c. 57, and J.R. 3 

LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article I. Short Title (§ 20:3-1)

§ 20:3-1. Short title


This act shall be known and may be cited as the “Eminent Domain Act of 1971.”
[bookmark: History]History


L. 1971, c. 361, § 1.
[bookmark: Annotations]Annotations

LexisNexis® Notes


[bookmark: Case_Notes]Case Notes


Administrative Law: Separation of Powers: Legislative Controls: General Overview
Business & Corporate Law: Distributorships & Franchises: Franchise Relationships: Franchise Agreements
Civil Procedure: Justiciability: Ripeness: General Overview
Civil Procedure: Summary Judgment: Burdens of Production & Proof: Nonmovants
Civil Procedure: Judgments: Entry of Judgments: General Overview
Civil Procedure: Remedies: Costs & Attorney Fees: General Overview
Civil Procedure: Remedies: Costs & Attorney Fees: Costs
Civil Procedure: Remedies: Judgment Interest: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Experts
Civil Procedure: Eminent Domain Proceedings: Joinder of Properties
Civil Procedure: Eminent Domain Proceedings: Process
Civil Rights Law: Conspiracy: General Overview
Communications Law: Cable Systems: General Overview
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Energy & Utilities Law: Transportation & Pipelines: Eminent Domain Proceedings
Environmental Law: Hazardous Wastes & Toxic Substances: Cleanup
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Evidence: Testimony: Experts: Ultimate Issue
Governments: Legislation: Statutes of Limitations: Time Limitations
Governments: Local Governments: Finance
Governments: Local Governments: Property
Governments: Public Improvements: Community Redevelopment
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Real Property Law: Eminent Domain Proceedings: Defenses
Real Property Law: Eminent Domain Proceedings: Procedure
Real Property Law: Eminent Domain Proceedings: Title Acquired
Real Property Law: Eminent Domain Proceedings: Valuation
Real Property Law: Inverse Condemnation: Procedure
Real Property Law: Zoning & Land Use: General Overview
Real Property Law: Zoning & Land Use: Constitutional Limits
Real Property Law: Zoning & Land Use: Special Permits & Variances
Administrative Law: Separation of Powers: Legislative Controls: General Overview
Because the legislature cannot in all instances directly supervise the taking of property through condemnation, it delegated the exercise of that right to numerous State agencies and political subdivisions under N.J. Stat. Ann. § 20:3-1 et seq. Borough of Essex Fells v. Kessler Inst. for Rehabilitation, 289 N.J. Super. 329, 673 A.2d 856, 1995 N.J. Super. LEXIS 612 (Law Div. 1995).
Business & Corporate Law: Distributorships & Franchises: Franchise Relationships: Franchise Agreements
Because a franchise agreement permitted the franchisor to terminate the franchise in the event of condemnation, the franchisee waived his entitlement as a tenant to an allocation of the value of the leasehold from a condemnation award to the franchisor, and neither the federal Petroleum Marketing Practices Act, 15 U.S.C.S. § 2801 et seq., nor the New Jersey Franchise Practices Act, N.J. Stat. Ann. § 56:10-1 et seq., prohibited the waiver. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Civil Procedure: Justiciability: Ripeness: General Overview
Even if state action under 42 U.S.C.S. § 1983 were found, because the property owners failed to avail themselves of New Jersey’s inverse condemnation procedures in New Jersey’s Eminent Domain Act of 1971, N.J. State Ann. § 20:3-1 et seq., their claims were rendered unripe. Miles v. Twp. of Barnegat, 343 Fed. Appx. 841, 2009 U.S. App. LEXIS 20004 (3d Cir. N.J. 2009).
Civil Procedure: Summary Judgment: Burdens of Production & Proof: Nonmovants
As a condemnee submitted substantial evidence to support its claims that its airport provided a public benefit and that the benefit would be impaired or lost if the condemnation proceeds, a genuine issue of material fact existed concerning the arbitrariness of a township’s condemnation action. Township of Readington v. Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100, 2009 N.J. Super. LEXIS 205 (App.Div. 2009), certif. denied, 201 N.J. 154, 988 A.2d 1177, 2010 N.J. LEXIS 123 (N.J. 2010).
Civil Procedure: Judgments: Entry of Judgments: General Overview
There is no authority in the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., for an order requiring a condemnation award to be held on deposit in court based on the pendency of another claim against the condemnee; such an order would be a form of prejudgment attachment, which is authorized only under the limited circumstances set forth in the attachment statute, N.J. Stat. Ann. § 2A:26-1 et seq. Hous. Auth. v. Suydam Investors, L.L.C., 355 N.J. Super. 530, 810 A.2d 1137, 2002 N.J. Super. LEXIS 480 (App.Div. 2002), aff'd in part and rev'd in part, 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Civil Procedure: Remedies: Costs & Attorney Fees: General Overview
Award of attorney’s and witness fees for condemnees was improper where there was no statutory support for such an award, and current legislation governing condemnation proceedings under N.J. Stat. Ann. § 20:3-1 et seq.  had a provision for such expenses deleted before it was approved. State by Commissioner of Transp. v. Mandis, 119 N.J. Super. 59, 290 A.2d 154, 1972 N.J. Super. LEXIS 459 (App.Div.), certif. denied, 61 N.J. 156, 293 A.2d 386, 1972 N.J. LEXIS 647 (N.J. 1972).
Civil Procedure: Remedies: Costs & Attorney Fees: Costs
No provision is made in N.J. Stat. Ann. § 20:3-1 et seq., for an allowance of a counsel fee, plus expenses and costs, and neither the condemnation deposit nor the award constitutes a fund in court from which such allowances may be made within the contemplation of N.J. Ct. R. 4:42-9. Orange v. Wall Day Realty Co., 150 N.J. Super. 1, 374 A.2d 496, 1977 N.J. Super. LEXIS 1264 (App.Div. 1977).
Civil Procedure: Remedies: Judgment Interest: General Overview
Interest award to landowners in an eminent domain action by city was proper because it would have been contrary to the spirit of N.J. Stat. Ann. § 20:3-1 et seq. to deprive the landowners of interest for the period between the taking date and the filing of the complaint. Jersey City v. Realty Transfer Co., 129 N.J. Super. 570, 324 A.2d 579, 1974 N.J. Super. LEXIS 634 (App.Div.), aff'd, 67 N.J. 104, 335 A.2d 56, 1974 N.J. LEXIS 444 (N.J. 1974).
Civil Procedure: Eminent Domain Proceedings: General Overview
Jury’s verdict awarding compensation to the corporation in a condemnation case was not against the weight of the evidence, as the evidence showed the jury considered proper evidence in determining the fair market value of the portion of property that was actually taken and the diminution in the value of the remaining land. State v. Simon Family Enterprises, L.L.C., 367 N.J. Super. 242, 842 A.2d 315, 2004 N.J. Super. LEXIS 97 (App.Div. 2004).
Power of eminent domain, once granted, is then defined and detailed by the New Jersey Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq. United Sav. Bank v. State, 360 N.J. Super. 520, 823 A.2d 873, 2003 N.J. Super. LEXIS 189 (App.Div.), certif. denied, 177 N.J. 574, 832 A.2d 324, 2003 N.J. LEXIS 1211 (N.J. 2003).
In a condemnation action, fair dealing by the state requires disclosure of all appraisals of the subject property undertaken pursuant to the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 to 20:3-36. State by Comm'r of Transp. v. Testa, 247 N.J. Super. 335, 589 A.2d 190, 1991 N.J. Super. LEXIS 121 (App.Div. 1991).
The Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., must be read to mean that, at any stage, condemnees are entitled to receive enough information be assured that the government is treating them with absolute candor and fairness and that such an assurance can only be given where there is full disclosure during negotiations of all the information upon which the government relies in making its offer. N.J. Stat. Ann. § 20:3-6. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
A telephone company was entitled to have granted its petition to exercise public domain over land owned by certain property owners for the purpose of obtaining an easement for underground communications facilities, even though in exercising due diligence in determining the property’s ownership it compensated what turned out to be other than the true owners, because the record amply supported the finding that the telephone company mistakenly entered upon the property in question, acted in good faith, for the public good, with a willingness to provide just compensation to the true owners, in seeking to exercise its power of eminent domain under N.J. Stat. Ann. § 20:3-1 et seq. American Tel. & Tel. Co. v. Ranzenhofer, 128 N.J. Super. 238, 319 A.2d 754, 1974 N.J. Super. LEXIS 666 (App.Div. 1974).
Interest award to landowners in an eminent domain action by city was proper because it would have been contrary to the spirit of N.J. Stat. Ann. § 20:3-1 et seq. to deprive the landowners of interest for the period between the taking date and the filing of the complaint. Jersey City v. Realty Transfer Co., 129 N.J. Super. 570, 324 A.2d 579, 1974 N.J. Super. LEXIS 634 (App.Div.), aff'd, 67 N.J. 104, 335 A.2d 56, 1974 N.J. LEXIS 444 (N.J. 1974).
Where the highway department filed a condemnation petition under former N.J. Stat. Ann. § 20:1-1 (now N.J. Stat. Ann. § 20:3-1) there was no error in admitting proof on only one comparable sale or in a remark made by the judge when changing the jury. State by State Highway Comm'r v. Gorga, 54 N.J. Super. 520, 149 A.2d 266, 1959 N.J. Super. LEXIS 511 (App.Div. 1959).
Application of landowners in a proceeding under the former N.J. Rev. Stat. § 20:1-1 et seq. (now the N.J. Stat. Ann. § 20:3-1 et seq.) requesting that the condemnation commissioners reopen and reconsider their report to include additional compensation for the destruction of the access road to landowner’s property was properly denied by a judge of the Superior Court that was acting pro hac vice as a statutory agent and performing an almost ministerial duty; therefore, the denial was not subject to appellate review. In re New Jersey Turnpike Authority, 19 N.J. Super. 94, 88 A.2d 218, 1952 N.J. Super. LEXIS 934 (App.Div.), aff'd, 10 N.J. 456, 91 A.2d 857, 1952 N.J. LEXIS 261 (N.J. 1952).
Civil Procedure: Eminent Domain Proceedings: Experts
In a condemnation case, the trial court erred by allowing the property owner’s expert to testify as to the value of the property as a commercial retail use based on a speculative renovation, instead of limiting his testimony to the value of the property in its existing physical condition as the State is required to compensate a property owner for the land and improvements in their present condition but the trier of fact may consider the reasonable probability of future renovations and approvals required to improve the property to its highest and best use, discounted by the value of the risks and costs of making such improvements. State ex rel. Com’r of Transp. v. 200 Route 17, L.L.C., 421 N.J. Super. 168, 22 A.3d 1012, 2011 N.J. Super. LEXIS 144 (App.Div. 2011).
In a condemnation case, the State of New Jersey is required to compensate a property owner for the land and improvements in their present condition, and the trier of fact may consider the reasonable probability of future renovations and approvals required to improve the property to its highest and best use, discounted by the value of the risks and costs of making such improvements. State ex rel. Com’r of Transp. v. 200 Route 17, L.L.C., 421 N.J. Super. 168, 22 A.3d 1012, 2011 N.J. Super. LEXIS 144 (App.Div. 2011).
Civil Procedure: Eminent Domain Proceedings: Joinder of Properties
Order denying defendants’ motion seeking to consolidate two condemnation cases was reversed and remanded to the trial court for consideration of various factors, including the issue of unity of ownership regarding the five contiguous parcels of realty involved since some of the parcels were owned by a family controlled limited liability company (LLC) and others were owned by individuals or a combination of family members; on remand, the trial court was to determine whether evidence surrounding ownership and control of the LLC was held by the same individuals who individually owned the other parcels of realty resulting in identity of common beneficial interest over all parcels and defendants’ theory on the method of valuation, suggesting use of an integrated value to determine the highest and best use of the combined assemblage of realty, which had to be determined by the fact-finder. Union County Imp. Authority v. Artaki, LLC, 392 N.J. Super. 141, 920 A.2d 125, 2007 N.J. Super. LEXIS 108 (App.Div. 2007).
Civil Procedure: Eminent Domain Proceedings: Process
In a condemnation action involving a zoning change, the trial court should examine the evidence proffered in support of the reasonable probability of a zoning change, determine whether it can render its required finding based on the papers, and render its determination that there exists a reasonable probability of a zoning change based on the standard that would govern the particular zoning change under consideration. Borough of Saddle River v. 66 East Allendale, LLC, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
As a condemnee submitted substantial evidence to support its claims that its airport provided a public benefit and that the benefit would be impaired or lost if the condemnation proceeds, a genuine issue of material fact existed concerning the arbitrariness of a township’s condemnation action. Township of Readington v. Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100, 2009 N.J. Super. LEXIS 205 (App.Div. 2009), certif. denied, 201 N.J. 154, 988 A.2d 1177, 2010 N.J. LEXIS 123 (N.J. 2010).
Civil Rights Law: Conspiracy: General Overview
Despite the existence of procedures set forth in N.J. Stat. Ann. § 20:3-1 et seq., through which property owners could seek just compensation, property owners did not avail themselves of these mechanisms; thus, the owners’ just compensation takings claims were unripe for review, and the court lacked jurisdiction over the owners’ allegations in their complaint brought via 42 U.S.C.S. §§ 1983, 1986. Miles v. Twp. of Barnegat, 2008 U.S. Dist. LEXIS 839 (D.N.J. Jan. 7, 2008), aff'd, 343 Fed. Appx. 841, 2009 U.S. App. LEXIS 20004 (3d Cir. N.J. 2009).
Communications Law: Cable Systems: General Overview
Cable television company had the right to install its cable facilities within a housing development under a municipal consent decree, pursuant to N.J. Stat. Ann. § 48:5A-49 and was not obligated to pay compensation for its exercise because the installment did not constitute a taking action under the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq. NYT Cable TV v. Homestead at Mansfield, Inc., 214 N.J. Super. 148, 518 A.2d 748, 1986 N.J. Super. LEXIS 1485 (App.Div. 1986), aff'd, 111 N.J. 21, 543 A.2d 10, 1988 N.J. LEXIS 54 (N.J. 1988).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Award under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., was affirmed as just compensation for a taking where the jury returned a verdict in favor of defendant landowner that was between the two awards recommended by the expert witnesses. State by Comm'r of Transp. v. Van Nortwick, 287 N.J. Super. 59, 670 A.2d 548, 1995 N.J. Super. LEXIS 594 (App.Div.), certif. denied, 143 N.J. 320, 670 A.2d 1061, 1995 N.J. LEXIS 1411 (N.J. 1995).
The Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., must be read to mean that, at any stage, condemnees are entitled to receive enough information be assured that the government is treating them with absolute candor and fairness and that such an assurance can only be given where there is full disclosure during negotiations of all the information upon which the government relies in making its offer. N.J. Stat. Ann. § 20:3-6. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
Cable television company had the right to install its cable facilities within a housing development under a municipal consent decree, pursuant to N.J. Stat. Ann. § 48:5A-49 and was not obligated to pay compensation for its exercise because the installment did not constitute a taking action under the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq. NYT Cable TV v. Homestead at Mansfield, Inc., 214 N.J. Super. 148, 518 A.2d 748, 1986 N.J. Super. LEXIS 1485 (App.Div. 1986), aff'd, 111 N.J. 21, 543 A.2d 10, 1988 N.J. LEXIS 54 (N.J. 1988).
Because a franchise agreement permitted the franchisor to terminate the franchise in the event of condemnation, the franchisee waived his entitlement as a tenant to an allocation of the value of the leasehold from a condemnation award to the franchisor, and neither the federal Petroleum Marketing Practices Act, 15 U.S.C.S. § 2801 et seq., nor the New Jersey Franchise Practices Act, N.J. Stat. Ann. § 56:10-1 et seq., prohibited the waiver. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
In a condemnation action against a property owner and its franchisee, the franchisee was not entitled to a share in the owner’s award on the thesis that the award included the value of the franchisee’s lost good will and business opportunity; pursuant to existing New Jersey law, the condemnation commissioners fulfilled their statutory function by determining the value of the property as a unit and without allocating value to owners of portions of the fee title, and that value did not include the franchisee’s lost good will and business opportunity. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Energy & Utilities Law: Transportation & Pipelines: Eminent Domain Proceedings
A telephone company was entitled to have granted its petition to exercise public domain over land owned by certain property owners for the purpose of obtaining an easement for underground communications facilities, even though in exercising due diligence in determining the property’s ownership it compensated what turned out to be other than the true owners, because the record amply supported the finding that the telephone company mistakenly entered upon the property in question, acted in good faith, for the public good, with a willingness to provide just compensation to the true owners, in seeking to exercise its power of eminent domain under N.J. Stat. Ann. § 20:3-1 et seq. American Tel. & Tel. Co. v. Ranzenhofer, 128 N.J. Super. 238, 319 A.2d 754, 1974 N.J. Super. LEXIS 666 (App.Div. 1974).
Environmental Law: Hazardous Wastes & Toxic Substances: Cleanup
Contaminated property that is the subject of condemnation under the Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to -50, is to be valued as if it has been remediated, and a condemnor may seek an order under the New Jersey Spill Compensation and Control Act, N.J. Stat. Ann. §§ 58:10-23.11 to -50, requiring that a portion of the award to be set aside to satisfy the condemnee’s clean-up and transfer obligations. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Municipalities have statutory authority to condemn land to preserve open public space, even without any plan to put the land to active use for open space and/or land conservation purposes. Mount Laurel Tp. v. Mipro Homes, L.L.C., 379 N.J. Super. 358, 878 A.2d 38, 2005 N.J. Super. LEXIS 241 (App.Div. 2005), aff'd, 188 N.J. 531, 910 A.2d 617, 2006 N.J. LEXIS 1767 (N.J. 2006).
A condemnation action is purely an in rem proceeding for the acquisition and valuation of property, and such an action is governed by the special procedures set forth in the Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to 20:3-50, including the requirement that the value of the condemned property be determined initially by condemnation commissioners, N.J. Stat. Ann. § 20:3-12; consequently, a condemnor may not assert in personam claims against a condemnee in such a proceeding, nor may a condemnor or condemnee assert claims against third parties for environmental contamination or other physical damage to the property. Hous. Auth. v. Suydam Investors, L.L.C., 355 N.J. Super. 530, 810 A.2d 1137, 2002 N.J. Super. LEXIS 480 (App.Div. 2002), aff'd in part and rev'd in part, 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Evidence: Testimony: Experts: Ultimate Issue
In a condemnation case, the appellate court affirmed the trial judge’s exercise of discretion to allow the jury to consider the experts’ reports and testimony of the condemnee that the local zoning board would likely grant a variance for the improved lot coverage restrictions on the property at issue because the record demonstrated that there was a sufficient foundation for the opinions of the condemnee’s experts, namely the borough’s 1990 master plan, its 2003 reexamination report, and the report of two other experts. Borough of Saddle River v. 66 East Allendale, LLC, 424 N.J. Super. 516, 38 A.3d 686, 2012 N.J. Super. LEXIS 38 (App.Div. 2012), rev'd, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
Governments: Legislation: Statutes of Limitations: Time Limitations
Under the unique facts of the case, the landowners’ suit for a declaratory judgment against a borough, wherein they sought access to their beachfront property upon which the borough had built a protective dune upon following a devastating storm in 1962, the appellate court erred by affirming the trial court’s dismissal of the complaint as barred by the six-year statute of limitations period under N.J. Stat. Ann. § 2A:14-1 since equity demanded that the landowners be allowed to amend their complaint to add a claim for inverse condemnation. A taking of the landowners’ property had occurred when the borough built the protective dune that restricted the landowners’ ability to utilize their property, but did not provide them with compensation for their loss and, since the borough had taken inconsistent positions toward the status of the property over the years, including sending the landowners tax bills and continually designating the property as private on official town maps, the six-year limitations period did not bar the landowners’ action. Klumpp v. Borough of Avalon, 202 N.J. 390, 997 A.2d 967, 2010 N.J. LEXIS 514 (N.J. 2010).
Where a governmental entity takes property for public use and provides adequate notice through physical or regulatory action, application of N.J. Stat. Ann. § 2A:14-1’s six-year statute of limitations is reasonable, promotes the goals of judicial efficiency and uniformity, and diminishes the uncertainty of property ownership and potential future litigation. Under either principle for accomplishing the taking, physical or regulatory, following the governmental seizure of the property, the cause of action for inverse condemnation begins to accrue on the date the landowner becomes aware or, through the exercise of reasonable diligence, should have become aware, that he or she had been deprived of all reasonably beneficial use. Klumpp v. Borough of Avalon, 202 N.J. 390, 997 A.2d 967, 2010 N.J. LEXIS 514 (N.J. 2010).
Governments: Local Governments: Finance
Atlantic City’s acquisition of property with monies garnered through the settlement of an action, at an agreed upon price that was less than the property’s appraisal value, was not a violation of Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to 20:3-50, and was a conditional gift the city was authorized to accept under the Local Budget Law, N.J. Stat. Ann. § 40A:4-57. City of Atlantic City v. Cynwyd Invs., 148 N.J. 55, 689 A.2d 712, 1997 N.J. LEXIS 83 (N.J. 1997).
Governments: Local Governments: Property
Atlantic City’s acquisition of property with monies garnered through the settlement of an action, at an agreed upon price that was less than the property’s appraisal value, was not a violation of Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to 20:3-50, and was a conditional gift the city was authorized to accept under the Local Budget Law, N.J. Stat. Ann. § 40A:4-57. City of Atlantic City v. Cynwyd Invs., 148 N.J. 55, 689 A.2d 712, 1997 N.J. LEXIS 83 (N.J. 1997).
Governments: Public Improvements: Community Redevelopment
In an inverse condemnation action, a judgment was entered in favor of a city because the landowner failed to prove by clear and convincing evidence under that the city destroyed all of the landowner’s beneficial use of its property under a redevelopment plan because it never appealed the plan through any administrative process and it used the property for the same purposes as when it was purchased. Dock St. Seafood, Inc. v. City of Wildwood, 427 N.J. Super. 189, 47 A.3d 785, 2011 N.J. Super. LEXIS 235 (Law Div. 2011), aff'd, 425 N.J. Super. 590, 42 A.3d 247, 2012 N.J. Super. LEXIS 78 (App.Div. 2012).
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
In upholding the constitutionality of the notice provision of the Local Redevelopment and Housing Law, N.J. Stat. Ann. § 40A:12A-6, a trial court set forth three mandates necessary to satisfy due process regarding such notice, specifically: Unless a municipality provides contemporaneous written notice that fairly alerts an owner that (1) his or her property has been designated by its governing body for redevelopment; (2) the designation operates as a finding of public purpose and authorizes the taking of the property against the owner’s will; and (3) informs the owner of the time limits within which the owner may take legal action to challenge that designation, an owner constitutionally preserves the right to contest the designation, by way of affirmative defense to an ensuing condemnation action. Absent such adequate notice, the owner’s right to raise such defenses is preserved, even beyond 45 days after the designation is adopted. Harrison Redevelopment Agency v. DeRose, 398 N.J. Super. 361, 942 A.2d 59, 2008 N.J. Super. LEXIS 38 (App.Div. 2008).
Real Property Law: Eminent Domain Proceedings: General Overview
Contaminated property that is the subject of condemnation under the Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to -50, is to be valued as if it has been remediated, and a condemnor may seek an order under the New Jersey Spill Compensation and Control Act, N.J. Stat. Ann. §§ 58:10-23.11 to -50, requiring that a portion of the award to be set aside to satisfy the condemnee’s clean-up and transfer obligations. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Power of eminent domain, once granted, is then defined and detailed by the New Jersey Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq. United Sav. Bank v. State, 360 N.J. Super. 520, 823 A.2d 873, 2003 N.J. Super. LEXIS 189 (App.Div.), certif. denied, 177 N.J. 574, 832 A.2d 324, 2003 N.J. LEXIS 1211 (N.J. 2003).
Letter from township to landowners who intended to build a residential subdivision, indicating that the township intended to proceed with condemnation under N.J. Stat. Ann. § 20:3-6, substantially affected landowners’ use and enjoyment of the land within the meaning of N.J. Stat. Ann. § 20:3-30; thus, valuation should have been determined from the date of the letter, consistent with N.J. Stat. Ann. § 20:3-38, because the planned attempt by the landowners to seek necessary zoning approval was futile and the cloud of condemnation was not conducive to sale. Township of W. Windsor v. Nierenberg, 150 N.J. 111, 695 A.2d 1344, 1997 N.J. LEXIS 188 (N.J. 1997).
Atlantic City’s acquisition of property with monies garnered through the settlement of an action, at an agreed upon price that was less than the property’s appraisal value, was not a violation of Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to 20:3-50, and was a conditional gift the city was authorized to accept under the Local Budget Law, N.J. Stat. Ann. § 40A:4-57. City of Atlantic City v. Cynwyd Invs., 148 N.J. 55, 689 A.2d 712, 1997 N.J. LEXIS 83 (N.J. 1997).
Under New Jersey law, when property is taken under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 to -50, the measure of damages is the fair market value of the property as of the date of taking determined by what a willing buyer and a willing seller would agree to, neither being under any compulsion to act. State v. Shein, 283 N.J. Super. 588, 662 A.2d 1020, 1995 N.J. Super. LEXIS 280 (App.Div. 1995), certif. denied, 143 N.J. 325, 670 A.2d 1066, 1996 N.J. LEXIS 118 (N.J. 1996).
Award under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., was affirmed as just compensation for a taking where the jury returned a verdict in favor of defendant landowner that was between the two awards recommended by the expert witnesses. State by Comm'r of Transp. v. Van Nortwick, 287 N.J. Super. 59, 670 A.2d 548, 1995 N.J. Super. LEXIS 594 (App.Div.), certif. denied, 143 N.J. 320, 670 A.2d 1061, 1995 N.J. LEXIS 1411 (N.J. 1995).
In an action involving tortious interference with a landlord’s contractual relations, a development authority was entitled to summary judgment when the authority gave notice of eligibility for assistance to the landlord’s tenants at the earliest possible date regarding the eminent domain proceedings as required by the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq. 214 Corp. v. Casino Reinvestment Dev. Auth., 280 N.J. Super. 624, 656 A.2d 70, 1994 N.J. Super. LEXIS 609 (Law Div. 1994).
Erroneous jury instructions, in a trial that awarded condemnation compensation for a developer’s unimproved land made it impossible for a jury to fairly consider the true valuation to give the property being condemned or to consider whether it was reasonably probable that the developer would have the site plan approved; when property is taken under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1, the measure of damages was the fair market value of the property as of the date of taking, determined by what a willing buyer and a willing seller would have agreed to, neither being under any compulsion to act. State by Commissioner of Transp. v. Hope Rd. Assocs., 266 N.J. Super. 633, 630 A.2d 387, 1993 N.J. Super. LEXIS 739 (App.Div. 1993), modified, in part, 136 N.J. 27, 641 A.2d 1038, 1994 N.J. LEXIS 362 (N.J. 1994).
In a condemnation action, fair dealing by the state requires disclosure of all appraisals of the subject property undertaken pursuant to the Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to 20:3-36. State by Comm'r of Transp. v. Testa, 247 N.J. Super. 335, 589 A.2d 190, 1991 N.J. Super. LEXIS 121 (App.Div. 1991).
The Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., must be read to mean that, at any stage, condemnees are entitled to receive enough information be assured that the government is treating them with absolute candor and fairness and that such an assurance can only be given where there is full disclosure during negotiations of all the information upon which the government relies in making its offer. N.J. Stat. Ann. § 20:3-6. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
Lower court improperly relied on the valuation of land done by the landowners’ expert in the eminent proceedings pursuant to the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., because the expert valued the land as building lots despite the fact that the land was vacant, making the valuation too speculative. State by Commissioner of Transp. v. Phillipsburg, 240 N.J. Super. 529, 573 A.2d 953, 1990 N.J. Super. LEXIS 147 (App.Div. 1990).
Where the court found that a state agency wilfully withheld appraisals of property subject to condemnation and failed to comply with N.J. Stat. Ann. § 20:3-6 by engaging in bona fide negotiations with the owners prior to instituting litigation under the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq., dismissal of the condemnation action was proper. New Jersey Housing & Mortg. Finance Agency v. Moses, 215 N.J. Super. 318, 521 A.2d 1307, 1987 N.J. Super. LEXIS 1030 (App.Div.), certif. denied, 107 N.J. 638, 527 A.2d 460, 1987 N.J. LEXIS 1585 (N.J. 1987), certif. denied, 107 N.J. 638, 527 A.2d 460, 1987 N.J. LEXIS 1586 (N.J. 1987).
Both condemnation proceedings by the condemning authority to assure that the landowner will receive proper compensation and inverse condemnation proceedings by a landowner seeking compensation on account of de facto taking are controlled by N.J. Stat. Ann. § 20:3-1. Van Dissel v. Jersey Cent. Power & Light Co., 181 N.J. Super. 516, 438 A.2d 563, 1981 N.J. Super. LEXIS 742 (App.Div. 1981), certif. denied, 89 N.J. 409, 446 A.2d 142, 1982 N.J. LEXIS 1970 (N.J. 1982), vacated, 465 U.S. 1001, 104 S. Ct. 989, 79 L. Ed. 2d 224, 1984 U.S. LEXIS 835 (U.S. 1984).
No provision is made in N.J. Stat. Ann. § 20:3-1 et seq., for an allowance of a counsel fee, plus expenses and costs, and neither the condemnation deposit nor the award constitutes a fund in court from which such allowances may be made within the contemplation of N.J. Ct. R. 4:42-9. Orange v. Wall Day Realty Co., 150 N.J. Super. 1, 374 A.2d 496, 1977 N.J. Super. LEXIS 1264 (App.Div. 1977).
Legislature’s enactment of the Eminent Domain Act did not do away with the functional unit rule; thus, landowner was entitled to compensation based on value of land and restaurant with the personal property of the restaurant being included in the valuation. Montclair by Montclair Redevelopment Agency v. D'Andrea, 131 N.J. Super. 243, 329 A.2d 355, 1974 N.J. Super. LEXIS 463 (Law Div. 1974), rev'd, 138 N.J. Super. 479, 351 A.2d 397, 1976 N.J. Super. LEXIS 1040 (App.Div. 1976).
A telephone company was entitled to have granted its petition to exercise public domain over land owned by certain property owners for the purpose of obtaining an easement for underground communications facilities, even though in exercising due diligence in determining the property’s ownership it compensated what turned out to be other than the true owners, because the record amply supported the finding that the telephone company mistakenly entered upon the property in question, acted in good faith, for the public good, with a willingness to provide just compensation to the true owners, in seeking to exercise its power of eminent domain under N.J. Stat. Ann. § 20:3-1 et seq. American Tel. & Tel. Co. v. Ranzenhofer, 128 N.J. Super. 238, 319 A.2d 754, 1974 N.J. Super. LEXIS 666 (App.Div. 1974).
Interest award to landowners in an eminent domain action by city was proper because it would have been contrary to the spirit of N.J. Stat. Ann. § 20:3-1 et seq. to deprive the landowners of interest for the period between the taking date and the filing of the complaint. Jersey City v. Realty Transfer Co., 129 N.J. Super. 570, 324 A.2d 579, 1974 N.J. Super. LEXIS 634 (App.Div.), aff'd, 67 N.J. 104, 335 A.2d 56, 1974 N.J. LEXIS 444 (N.J. 1974).
Order revoking building permit was enforceable because one condition of the permit’s issuance was the right of revocation; permittee was not entitled to compensation for a taking where his property was not taken. Bayshore Sewerage Co. v. Department of Environmental Protection, 122 N.J. Super. 184, 299 A.2d 751, 1973 N.J. Super. LEXIS 660 (Ch.Div. 1973), aff'd, 131 N.J. Super. 37, 328 A.2d 246, 1974 N.J. Super. LEXIS 444 (App.Div. 1974).
Award of attorney’s and witness fees for condemnees was improper where there was no statutory support for such an award, and current legislation governing condemnation proceedings under N.J. Stat. Ann. § 20:3-1 et seq.  had a provision for such expenses deleted before it was approved. State by Commissioner of Transp. v. Mandis, 119 N.J. Super. 59, 290 A.2d 154, 1972 N.J. Super. LEXIS 459 (App.Div.), certif. denied, 61 N.J. 156, 293 A.2d 386, 1972 N.J. LEXIS 647 (N.J. 1972).
Where the highway department filed a condemnation petition under former N.J. Stat. Ann. § 20:1-1 (now N.J. Stat. Ann. § 20:3-1) there was no error in admitting proof on only one comparable sale or in a remark made by the judge when changing the jury. State by State Highway Comm'r v. Gorga, 54 N.J. Super. 520, 149 A.2d 266, 1959 N.J. Super. LEXIS 511 (App.Div. 1959).
Application of landowners in a proceeding under the former N.J. Rev. Stat. § 20:1-1 et seq. (now the N.J. Stat. Ann. § 20:3-1 et seq.) requesting that the condemnation commissioners reopen and reconsider their report to include additional compensation for the destruction of the access road to landowner’s property was properly denied by a judge of the Superior Court that was acting pro hac vice as a statutory agent and performing an almost ministerial duty; therefore, the denial was not subject to appellate review. In re New Jersey Turnpike Authority, 19 N.J. Super. 94, 88 A.2d 218, 1952 N.J. Super. LEXIS 934 (App.Div.), aff'd, 10 N.J. 456, 91 A.2d 857, 1952 N.J. LEXIS 261 (N.J. 1952).
U.S. Const. amend. XIV allowed summary procedures and required only that landowners eventually have a right to have the authority for the taking and the matter of compensation determined upon a full trial on appeal; under former N.J. Rev. Stat. § 20:1-8 (now N.J. Stat. Ann. § 20:3-1) the hearing essential to due process may be had by the prerogative writ of certiorari, especially provided for by the Eminent Domain statute. Ryan v. Housing Authority of Newark, 125 N.J.L. 336, 15 A.2d 647, 1940 N.J. Sup. Ct. LEXIS 76 (Sup. Ct. 1940).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: General Overview
Because the legislature cannot in all instances directly supervise the taking of property through condemnation, it delegated the exercise of that right to numerous State agencies and political subdivisions under N.J. Stat. Ann. § 20:3-1 et seq. Borough of Essex Fells v. Kessler Inst. for Rehabilitation, 289 N.J. Super. 329, 673 A.2d 856, 1995 N.J. Super. LEXIS 612 (Law Div. 1995).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Borough, as the condemning authority, was not required to engage in negotiations with the holder of the final judgment of foreclosure for the property sought to be condemned for redevelopment after the negotiations between the borough and the mortgagor as such prior negotiations satisfied the obligation to conduct bona fide negotiations with the property owner. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Prior to instituting a condemnation action, a condemning authority has an obligation to present an offer to acquire the subject property and to engage in bona fide negotiations only with the holder of the title of record or the holder of the interest sought to be condemned. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
In a condemnation action where the jury heard evidence about the probability of a zoning change that should have been ruled on by the judge in advance and outside of the jury’s presence, a new trial on just compensation was required because the jury was allowed to hear speculative evidence that undermined the soundness of its property valuation determination. Borough of Saddle River v. 66 East Allendale, LLC, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
Despite the existence of procedures set forth in N.J. Stat. Ann. § 20:3-1 et seq., through which property owners could seek just compensation, property owners did not avail themselves of these mechanisms; thus, the owners’ just compensation takings claims were unripe for review, and the court lacked jurisdiction over the owners’ allegations in their complaint brought via 42 U.S.C.S. §§ 1983, 1986. Miles v. Twp. of Barnegat, 2008 U.S. Dist. LEXIS 839 (D.N.J. Jan. 7, 2008), aff'd, 343 Fed. Appx. 841, 2009 U.S. App. LEXIS 20004 (3d Cir. N.J. 2009).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
Real Property Law: Eminent Domain Proceedings: Defenses
In upholding the constitutionality of the notice provision of the Local Redevelopment and Housing Law, N.J. Stat. Ann. § 40A:12A-6, a trial court set forth three mandates necessary to satisfy due process regarding such notice, specifically: Unless a municipality provides contemporaneous written notice that fairly alerts an owner that (1) his or her property has been designated by its governing body for redevelopment; (2) the designation operates as a finding of public purpose and authorizes the taking of the property against the owner’s will; and (3) informs the owner of the time limits within which the owner may take legal action to challenge that designation, an owner constitutionally preserves the right to contest the designation, by way of affirmative defense to an ensuing condemnation action. Absent such adequate notice, the owner’s right to raise such defenses is preserved, even beyond 45 days after the designation is adopted. Harrison Redevelopment Agency v. DeRose, 398 N.J. Super. 361, 942 A.2d 59, 2008 N.J. Super. LEXIS 38 (App.Div. 2008).
Real Property Law: Eminent Domain Proceedings: Procedure
Borough, as the condemning authority, was not required to engage in negotiations with the holder of the final judgment of foreclosure for the property sought to be condemned for redevelopment after the negotiations between the borough and the mortgagor as such prior negotiations satisfied the obligation to conduct bona fide negotiations with the property owner. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Prior to instituting a condemnation action, a condemning authority has an obligation to present an offer to acquire the subject property and to engage in bona fide negotiations only with the holder of the title of record or the holder of the interest sought to be condemned. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
In a condemnation case, although it is preferable for a judge to make the threshold determination that the record contains sufficient evidence of a probability of a zoning change to warrant consideration by the jury in its assessment of fair market value, as required by Caoili, prior to the commencement of the trial, the Superior Court of New Jersey, Appellate Division does not read Caoili to require that the judge must, in every case, conduct a pretrial plenary hearing. Borough of Saddle River v. 66 East Allendale, LLC, 424 N.J. Super. 516, 38 A.3d 686, 2012 N.J. Super. LEXIS 38 (App.Div. 2012), rev'd, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
In a condemnation case, the trial judge did not abuse his discretion by making his findings that there was sufficient evidence of a reasonable probability of a zoning variance to allow the jury to consider that probability in its assessment of the fair market value of the property before summations given the estimated seven-day evidentiary hearing needed to perform his gatekeeping role. Borough of Saddle River v. 66 East Allendale, LLC, 424 N.J. Super. 516, 38 A.3d 686, 2012 N.J. Super. LEXIS 38 (App.Div. 2012), rev'd, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
Under the unique facts of the case, the landowners’ suit for a declaratory judgment against a borough, wherein they sought access to their beachfront property upon which the borough had built a protective dune upon following a devastating storm in 1962, the appellate court erred by affirming the trial court’s dismissal of the complaint as barred by the six-year statute of limitations period under N.J. Stat. Ann. § 2A:14-1 since equity demanded that the landowners be allowed to amend their complaint to add a claim for inverse condemnation. A taking of the landowners’ property had occurred when the borough built the protective dune that restricted the landowners’ ability to utilize their property, but did not provide them with compensation for their loss and, since the borough had taken inconsistent positions toward the status of the property over the years, including sending the landowners tax bills and continually designating the property as private on official town maps, the six-year limitations period did not bar the landowners’ action. Klumpp v. Borough of Avalon, 202 N.J. 390, 997 A.2d 967, 2010 N.J. LEXIS 514 (N.J. 2010).
Where a governmental entity takes property for public use and provides adequate notice through physical or regulatory action, application of N.J. Stat. Ann. § 2A:14-1’s six-year statute of limitations is reasonable, promotes the goals of judicial efficiency and uniformity, and diminishes the uncertainty of property ownership and potential future litigation. Under either principle for accomplishing the taking, physical or regulatory, following the governmental seizure of the property, the cause of action for inverse condemnation begins to accrue on the date the landowner becomes aware or, through the exercise of reasonable diligence, should have become aware, that he or she had been deprived of all reasonably beneficial use. Klumpp v. Borough of Avalon, 202 N.J. 390, 997 A.2d 967, 2010 N.J. LEXIS 514 (N.J. 2010).
Order denying defendants’ motion seeking to consolidate two condemnation cases was reversed and remanded to the trial court for consideration of various factors, including the issue of unity of ownership regarding the five contiguous parcels of realty involved since some of the parcels were owned by a family controlled limited liability company (LLC) and others were owned by individuals or a combination of family members; on remand, the trial court was to determine whether evidence surrounding ownership and control of the LLC was held by the same individuals who individually owned the other parcels of realty resulting in identity of common beneficial interest over all parcels and defendants’ theory on the method of valuation, suggesting use of an integrated value to determine the highest and best use of the combined assemblage of realty, which had to be determined by the fact-finder. Union County Imp. Authority v. Artaki, LLC, 392 N.J. Super. 141, 920 A.2d 125, 2007 N.J. Super. LEXIS 108 (App.Div. 2007).
Regardless of the procedure or measure of damages prescribed in federal and some other state jurisdictions, the New Jersey legislature has ordained that municipally-owned land is to be acquired for state highway purposes by gift, devise or purchase, or by condemnation in the manner provided in the former Eminent Domain Act, N.J. Stat. Ann. § 20:1-1 et seq., (now N.J. Stat. Ann. § 20:3-1), which requires compensation to be paid to the owner according to the “just value” of the lands taken. On appeal from an award made under former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-9), the court has no power to go beyond the clear direction of the statute to fix the value of the lands taken and damage by reason of such taking. State by Commissioner of Transp. v. South Hackensack, 111 N.J. Super. 534, 269 A.2d 769, 1970 N.J. Super. LEXIS 450 (App.Div. 1970), certif. denied, 57 N.J. 433, 273 A.2d 60, 1971 N.J. LEXIS 317 (N.J. 1971).
Real Property Law: Eminent Domain Proceedings: Title Acquired
Because a franchise agreement permitted the franchisor to terminate the franchise in the event of condemnation, the franchisee waived his entitlement as a tenant to an allocation of the value of the leasehold from a condemnation award to the franchisor, and neither the federal Petroleum Marketing Practices Act, 15 U.S.C.S. § 2801 et seq., nor the New Jersey Franchise Practices Act, N.J. Stat. Ann. § 56:10-1 et seq., prohibited the waiver. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
In a condemnation action against a property owner and its franchisee, the franchisee was not entitled to a share in the owner’s award on the thesis that the award included the value of the franchisee’s lost good will and business opportunity; pursuant to existing New Jersey law, the condemnation commissioners fulfilled their statutory function by determining the value of the property as a unit and without allocating value to owners of portions of the fee title, and that value did not include the franchisee’s lost good will and business opportunity. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Real Property Law: Eminent Domain Proceedings: Valuation
In a condemnation action, the opinion of the property owner’s experts that a bulk variance would have been issued for the property was insufficient to allow the trial court to submit to the jury the issue of the variance’s effect on the property’s value because the experts did not address all the criteria the zoning board would have had to find in order to grant the variance. Borough of Saddle River v. 66 East Allendale, LLC, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
In a condemnation action where the jury heard evidence about the probability of a zoning change that should have been ruled on by the judge in advance and outside of the jury’s presence, a new trial on just compensation was required because the jury was allowed to hear speculative evidence that undermined the soundness of its property valuation determination. Borough of Saddle River v. 66 East Allendale, LLC, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
In a condemnation case, although it is preferable for a judge to make the threshold determination that the record contains sufficient evidence of a probability of a zoning change to warrant consideration by the jury in its assessment of fair market value, as required by Caoili, prior to the commencement of the trial, the Superior Court of New Jersey, Appellate Division does not read Caoili to require that the judge must, in every case, conduct a pretrial plenary hearing. Borough of Saddle River v. 66 East Allendale, LLC, 424 N.J. Super. 516, 38 A.3d 686, 2012 N.J. Super. LEXIS 38 (App.Div. 2012), rev'd, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
In a condemnation case, the appellate court affirmed the trial judge’s exercise of discretion to allow the jury to consider the experts’ reports and testimony of the condemnee that the local zoning board would likely grant a variance for the improved lot coverage restrictions on the property at issue because the record demonstrated that there was a sufficient foundation for the opinions of the condemnee’s experts, namely the borough’s 1990 master plan, its 2003 reexamination report, and the report of two other experts. Borough of Saddle River v. 66 East Allendale, LLC, 424 N.J. Super. 516, 38 A.3d 686, 2012 N.J. Super. LEXIS 38 (App.Div. 2012), rev'd, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
In a condemnation case, the trial judge did not abuse his discretion by making his findings that there was sufficient evidence of a reasonable probability of a zoning variance to allow the jury to consider that probability in its assessment of the fair market value of the property before summations given the estimated seven-day evidentiary hearing needed to perform his gatekeeping role. Borough of Saddle River v. 66 East Allendale, LLC, 424 N.J. Super. 516, 38 A.3d 686, 2012 N.J. Super. LEXIS 38 (App.Div. 2012), rev'd, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
In a condemnation case, the trial court erred by allowing the property owner’s expert to testify as to the value of the property as a commercial retail use based on a speculative renovation, instead of limiting his testimony to the value of the property in its existing physical condition as the State is required to compensate a property owner for the land and improvements in their present condition but the trier of fact may consider the reasonable probability of future renovations and approvals required to improve the property to its highest and best use, discounted by the value of the risks and costs of making such improvements. State ex rel. Com’r of Transp. v. 200 Route 17, L.L.C., 421 N.J. Super. 168, 22 A.3d 1012, 2011 N.J. Super. LEXIS 144 (App.Div. 2011).
In a condemnation case, the State of New Jersey is required to compensate a property owner for the land and improvements in their present condition, and the trier of fact may consider the reasonable probability of future renovations and approvals required to improve the property to its highest and best use, discounted by the value of the risks and costs of making such improvements. State ex rel. Com’r of Transp. v. 200 Route 17, L.L.C., 421 N.J. Super. 168, 22 A.3d 1012, 2011 N.J. Super. LEXIS 144 (App.Div. 2011).
While the “removability” of an article does not bar its consideration as a compensable item, not all removable personalty in condemned industrial, commercial, or business establishments was meant to be compensable. Montclair by Montclair Redevelopment Agency v. D'Andrea, 138 N.J. Super. 479, 351 A.2d 397, 1976 N.J. Super. LEXIS 1040 (App.Div. 1976).
In condemnation case, compensation for restaurant equipment and fixtures was improper, as the articles neither met the criteria of the Eminent Domain Act of 1971 nor were they trade fixtures causing a substantial difference in the value of the building without them. Montclair by Montclair Redevelopment Agency v. D'Andrea, 138 N.J. Super. 479, 351 A.2d 397, 1976 N.J. Super. LEXIS 1040 (App.Div. 1976).
Regardless of the procedure or measure of damages prescribed in federal and some other state jurisdictions, the New Jersey legislature has ordained that municipally-owned land is to be acquired for state highway purposes by gift, devise or purchase, or by condemnation in the manner provided in the former Eminent Domain Act, N.J. Stat. Ann. § 20:1-1 et seq., (now N.J. Stat. Ann. § 20:3-1), which requires compensation to be paid to the owner according to the “just value” of the lands taken. On appeal from an award made under former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-9), the court has no power to go beyond the clear direction of the statute to fix the value of the lands taken and damage by reason of such taking. State by Commissioner of Transp. v. South Hackensack, 111 N.J. Super. 534, 269 A.2d 769, 1970 N.J. Super. LEXIS 450 (App.Div. 1970), certif. denied, 57 N.J. 433, 273 A.2d 60, 1971 N.J. LEXIS 317 (N.J. 1971).
Real Property Law: Inverse Condemnation: Procedure
In an inverse condemnation action, a judgment was entered in favor of a city because the landowner failed to prove by clear and convincing evidence under that the city destroyed all of the landowner’s beneficial use of its property under a redevelopment plan because it never appealed the plan through any administrative process and it used the property for the same purposes as when it was purchased. Dock St. Seafood, Inc. v. City of Wildwood, 427 N.J. Super. 189, 47 A.3d 785, 2011 N.J. Super. LEXIS 235 (Law Div. 2011), aff'd, 425 N.J. Super. 590, 42 A.3d 247, 2012 N.J. Super. LEXIS 78 (App.Div. 2012).
Even if state action under 42 U.S.C.S. § 1983 were found, because the property owners failed to avail themselves of New Jersey’s inverse condemnation procedures in New Jersey’s Eminent Domain Act of 1971, N.J. State Ann. § 20:3-1 et seq., their claims were rendered unripe. Miles v. Twp. of Barnegat, 343 Fed. Appx. 841, 2009 U.S. App. LEXIS 20004 (3d Cir. N.J. 2009).
Real Property Law: Zoning & Land Use: General Overview
In a condemnation action involving a zoning change, the trial court should examine the evidence proffered in support of the reasonable probability of a zoning change, determine whether it can render its required finding based on the papers, and render its determination that there exists a reasonable probability of a zoning change based on the standard that would govern the particular zoning change under consideration. Borough of Saddle River v. 66 East Allendale, LLC, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
Real Property Law: Zoning & Land Use: Constitutional Limits
Order revoking building permit was enforceable because one condition of the permit’s issuance was the right of revocation; permittee was not entitled to compensation for a taking where his property was not taken. Bayshore Sewerage Co. v. Department of Environmental Protection, 122 N.J. Super. 184, 299 A.2d 751, 1973 N.J. Super. LEXIS 660 (Ch.Div. 1973), aff'd, 131 N.J. Super. 37, 328 A.2d 246, 1974 N.J. Super. LEXIS 444 (App.Div. 1974).
Real Property Law: Zoning & Land Use: Special Permits & Variances
In a condemnation action, the opinion of the property owner’s experts that a bulk variance would have been issued for the property was insufficient to allow the trial court to submit to the jury the issue of the variance’s effect on the property’s value because the experts did not address all the criteria the zoning board would have had to find in order to grant the variance. Borough of Saddle River v. 66 East Allendale, LLC, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
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Cross References:
Land acquisition or construction in agriculture development area; notice of intent; review; hearing, see 4:1C-19.
Eminent domain or condemnation, see 5:12-182.
Powers of corporation, see 12:11A-6.
Eminent domain, see 13:1E-81.
Definitions, see 13:1K-8.
Powers of department, see 13:1L-7.
Acquisition of lands; purchase or condemnation, see 13:8A-40.
Allocation of funds appropriated; conditions, see 13:8C-26.
Acquisitions, grants with respect to farmland preservation, see 13:8C-38.
Taking without just compensation, see 13:9B-22.
Acquisition of lands by gift, devise, purchase or eminent domain; authorization, see 13:13A-8.
Powers, duties of boards, see 18A:64-6.
Authority, responsibilities of board trustees, see 18A:64E-18.
Powers and duties of board [Repealed effective July 1, 2013], see 18A:64G-6.
Powers, duties of board of trustees [Effective July 1, 2013], see 18A:64M-9.
Inapplicability of act under federal law or eminent domain, see 19:44A-20.25.
General grant of powers, see 27:23-5.
Power of acquisition by purchase, condemnation, lease, gift or otherwise; exercise of power of condemnation, see 27:25-13.
Power of eminent domain, see 27:25A-12.
Property; requirement for public use; acquisition; condemnation, see 32:1-35.85.
Powers, see 34:1B-5.
Eminent domain, see 40:14B-34.
Powers of commission, see 40:33B-5.
Eminent domain, see 40:37A-69.
Powers of authority, general, see 40:37D-5.
Exercise of power of eminent domain, see 40:37D-8.
Eminent domain, see 40:54D-24.
Condemnation; declaration of taking; deposit in court; vesting title; transfer of possession; service of notice of filing; determination of compensation, see 40:66A-31.4a.
Effectuation of development plan, see 40A:12A-8.
Powers of municipality, county, housing authority, see 40A:12A-16.
Authority to take property, see 48:3-17.6.
Authority and extent of condemnation, see 48:12-35.1.
Acquisition of real property, see 52:9Q-24.
Powers of development authority, see 52:18A-238.
Eminent domain, see 52:18A-78.13.
Additional powers of authority, see 52:27C-24.
Purchase of privately owned land by municipality for fair share housing, see 52:27D-311.2.
Powers of authority, see 52:27I-26.
Eminent domain; determination of compensation; public utility facilities; relocation or removal, see 58:1B-8.
Authority to perform remediation of condemned property by local government unit, certain conditions, see 58:10B-3.1.
Order for acquisition of small water, sewer company, see 58:11-61.
Acquisition of property; eminent domain; entry on property, see 58:16A-9.
Administrative Code:
N.J.A.C. 14:9-6.11 (2013), CHAPTER WATER AND WASTEWATER, Acquisition costs.
N.J.A.C. 16:1A-4.3 (2013), CHAPTER ADMINISTRATION, ORGANIZATION, RECORDS MANAGEMENT AND INFORMATION REQUESTS, Exempt records.
N.J.A.C. 16:5-1.2 (2013), CHAPTER COMPENSATION OF CONDEMNEES FOR INCOME LOSS RESULTING FROM HARVESTING OF STANDING CROPS, Definitions.
N.J.A.C. 16:20A-4.5 (2013), CHAPTER COUNTY LOCAL AID, Cost of right-of-way acquisition.
N.J.A.C. 16:20B-4.3 (2013), CHAPTER MUNICIPAL LOCAL AID, Cost of right-of-way acquisition.
N.J.A.C. 16:25-1.1 (2013), CHAPTER UTILITY ACCOMMODATION, Definitions.
N.J.A.C. 16:25-12.1 (2013), CHAPTER UTILITY ACCOMMODATION, Reimbursement.
N.J.A.C. 19:25-24.5 (2013), ELECTION LAW ENFORCEMENT COMMISSION, Inapplicability under Federal law or eminent domain.
N.J.A.C. EO 2013 No. 140 (2013),:hierannot level= CHRIS CHRISTIE, 140(2013).
N.J.A.C. 5:80-33.12 (2013), CHAPTER NEW JERSEY HOUSING AND MORTGAGE FINANCE AGENCY, Application to a cycle/eligibility requirements.
N.J.A.C. 5:97-6.6 (2013), CHAPTER SUBSTANTIVE RULES OF THE NEW JERSEY COUNCIL ON AFFORDABLE HOUSING FOR THE PERIOD BEGINNING JUNE 2, 2008, Redevelopment.
N.J.A.C. 7:7A-17.1 (2013), CHAPTER FRESHWATER WETLANDS PROTECTION ACT RULES, Reconsideration by Department of its action or inaction concerning a permit.
N.J.A.C. 7:19-5.11 (2013), CHAPTER WATER SUPPLY ALLOCATION PERMITS, Acquisition costs.
N.J.A.C. 7:26B-2.1 (2013), CHAPTER INDUSTRIAL SITE RECOVERY ACT RULES, Operations and transactions not subject to ISRA.
N.J.A.C. 7:36-4.9 (2013), CHAPTER GREEN ACRES PROGRAM, Acquisition by condemnation.
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45 Rutgers L. Rev. 197.
35 Seton Hall L. Rev. 667.
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§ 20:3-2. Definitions


When used in this act, unless the context or subject matter otherwise requires, the following words shall have the meanings ascribed to them under this section:
[bookmark: Bookmark__a](a)  “Condemn” means to take private property for a public purpose under the power of eminent domain;
[bookmark: Bookmark__b](b)  “Condemnor” means the entity, public or private, including the State of New Jersey, which is condemning private property for a public purpose under the power of eminent domain;
[bookmark: Bookmark__c](c)  “Condemnee” means the owner of an interest in the private property being condemned for a public purpose under the power of eminent domain;
[bookmark: Bookmark__d](d)  “Property” means land, or any interest in land, and (1) any building, structure or other improvement imbedded or affixed to land, and any article so affixed or attached to such building, structure or improvement as to be an essential and integral part thereof, (2) any article affixed or attached to such property in such manner that it cannot be removed without material injury to itself or to the property, (3) any article so designed, constructed, or specially adapted to the purpose for which such property is used that (a) it is an essential accessory or part of such property; (b) it is not capable of use elsewhere; and (c) would lose substantially all its value if removed from such property;
[bookmark: Bookmark__e](e)  “Court” means Superior Court of New Jersey;
[bookmark: Bookmark__f](f)  “Rules” means the applicable rules governing the courts of the State of New Jersey as promulgated from time to time by the Supreme Court of New Jersey;
[bookmark: Bookmark__g](g)  “Action” means the legal proceeding in which
[bookmark: Bookmark__1](1)  property is being condemned or required to be condemned;
[bookmark: Bookmark__2](2)  the amount of compensation to be paid for such condemnation is being fixed;
[bookmark: Bookmark__3](3)  the persons entitled to such compensation and their interests therein are being determined; and
[bookmark: Bookmark__4](4)  all other matters incidental to or arising therefrom are being adjudicated.
[bookmark: Bookmark__h](h)  “Compensation” means the just compensation which the condemnor is required to pay and the condemnee is entitled to receive according to law as the result of the condemnation of property;
[bookmark: Bookmark__i](i)  “Award” means the award of compensation made by the commissioners provided for herein;
[bookmark: Bookmark__j](j)  “Judgment” means the adjudication by the court of any issue of fact or law, or both, arising under this act. The adjudication of the right to condemn shall be a final judgment. All other judgments shall be interlocutory or final, according to law, or as may be prescribed by the rules;
[bookmark: Bookmark__k](k)  “Recording office” means the county office of each county in which the property being condemned, or any part thereof, is located, in which office conveyances of real property may be recorded;
[bookmark: Bookmark__l](l)  “Days” means calendar days, calculated in accordance with the rules of court;
[bookmark: Bookmark__m](m)  “Public utility” means and includes every public utility, as the same are enumerated in Revised Statutes 48:2-13, and every natural gas pipeline utility as defined in P.L.1952, chapter 166 (C. 48:10-2 et seq.) vested with the power of eminent domain and subject to regulation under State or Federal law.
[bookmark: Bookmark__n](n)  Words used in the singular shall include the plural and vice versa. Words used in the neuter gender shall include masculine and feminine gender, as the case may be.
[bookmark: History_0]History


L. 1971, c. 361, § 2.
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Business & Corporate Law: Distributorships & Franchises: Franchise Relationships: General Overview
Civil Procedure: Parties: Intervention: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Appellate Review
Civil Procedure: Eminent Domain Proceedings: Attorney Fees
Civil Procedure: Eminent Domain Proceedings: Parties
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Governments: Public Improvements: Community Redevelopment
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Real Property Law: Eminent Domain Proceedings: Procedure
Real Property Law: Eminent Domain Proceedings: Title Acquired
Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: General Overview
Business & Corporate Law: Distributorships & Franchises: Franchise Relationships: General Overview
Franchisee gas station owner was not entitled to compensation under the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq., following the condemnation of the property upon which his gas station was situated, where the franchise agreement between the franchisor and franchisee barred such recovery. State by Commissioner of Transp. v. Hess Realty Corp., 226 N.J. Super. 256, 543 A.2d 1050, 1988 N.J. Super. LEXIS 252 (App.Div.), certif. denied, 113 N.J. 383, 550 A.2d 484, 1988 N.J. LEXIS 1126 (N.J. 1988), aff'd, 115 N.J. 229, 557 A.2d 1372, 1989 N.J. LEXIS 61 (N.J. 1989), cert. denied, 493 U.S. 964, 110 S. Ct. 406, 107 L. Ed. 2d 371, 1989 U.S. LEXIS 5374 (U.S. 1989).
Civil Procedure: Parties: Intervention: General Overview
Trial court did not abuse its discretion by denying intervention to a developer in a condemnation action and refusing to allow it to participate in the valuation proceedings as of right pursuant to N.J. Ct. R. 4:33-1, because the developer made no showing that the condemning authority, a city, did not adequately represent its interest. No abuse of discretion occurred by the trial court denying the developer permissive intervention, pursuant to N.J. Ct. R. 4:33-2, since the city was the statutorily-entrusted entity to acquire land by condemnation to carry out its redevelopment plan, with the developer contractually obligated to assist only. City of Asbury Park v. Asbury Park Towers, 388 N.J. Super. 1, 905 A.2d 880, 2006 N.J. Super. LEXIS 264 (App.Div. 2006).
Civil Procedure: Eminent Domain Proceedings: General Overview
Definition contained in N.J. Stat. Ann. § 20:3-2(g)(4) refers to the date the condemnee files the application contemplated by the first sentence of N.J. Stat. Ann. § 20:3-25 to compel the condemnor to either file a declaration of taking and make the deposit pursuant to N.J. Stat. Ann. § 20:3-18 or abandon the proceedings. Township of Pemberton v. Berardi, 378 N.J. Super. 430, 876 A.2d 287, 2005 N.J. Super. LEXIS 191 (App.Div. 2005).
Pursuant to N.J. Stat. Ann. § 20:3-2(c) and (d), tenants of condemned property had the right to participate in the allocation hearing under N.J. Ct. R. 4:73-9 as to the value of their property being condemned in a condemnation proceeding, where the property was not removed by the tenants, and where the tenants had not surrendered their claim to their landlord pursuant to the terms of their respective leases. New Jersey Sports & Exposition Authority v. East Rutherford, 137 N.J. Super. 271, 348 A.2d 825, 1975 N.J. Super. LEXIS 560 (Law Div. 1975).
Machinery contained in defendant’s building did not come within the definition of property as set forth in N.J. Stat. Ann. § 20:3-2(d) and its value could not be considered by the condemnation commissioners in determining their award of compensation but the reasonable moving expenses of the equipment could be considered. State by Commissioner of Transp. v. P. & C. Realty Co., 121 N.J. Super. 554, 298 A.2d 98, 1972 N.J. Super. LEXIS 385 (Law Div. 1972).
Civil Procedure: Eminent Domain Proceedings: Appellate Review
In a condemnation case wherein both the State and the property owner filed appeals from the commissioners’ award fixing just compensation for a temporary taking, the trial court erred by reinstating the commissioners’ award over the parties’ objection after dismissing their appeals sua sponte as the award did not become a final judgment once their respective objections and appeals were filed. State ex rel. Com'r of Transp. v. Shalom Money St., LLC, 432 N.J. Super. 1, 71 A.3d 901, 2013 N.J. Super. LEXIS 96 (App.Div. 2013).
Civil Procedure: Eminent Domain Proceedings: Attorney Fees
Where a condemnation action is abandoned, a condemnee is entitled to reasonable counsel fees and expenses from the point at which the property is formally targeted for condemnation—which is the date the “action” begins—not from the date the condemnation complaint is filed. Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Civil Procedure: Eminent Domain Proceedings: Parties
Trial court did not abuse its discretion by denying intervention to a developer in a condemnation action and refusing to allow it to participate in the valuation proceedings as of right pursuant to N.J. Ct. R. 4:33-1, because the developer made no showing that the condemning authority, a city, did not adequately represent its interest. No abuse of discretion occurred by the trial court denying the developer permissive intervention, pursuant to N.J. Ct. R. 4:33-2, since the city was the statutorily-entrusted entity to acquire land by condemnation to carry out its redevelopment plan, with the developer contractually obligated to assist only. City of Asbury Park v. Asbury Park Towers, 388 N.J. Super. 1, 905 A.2d 880, 2006 N.J. Super. LEXIS 264 (App.Div. 2006).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
In a condemnation action against a property owner and its franchisee, the franchisee was not entitled to a separate condemnation award for his loss of good will and business; the inclusion of franchise contract rights within the scope of the term “property” in the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq., would fly in the face of the contrary definition of property in N.J. Stat. Ann. § 20:3-2(d). Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Governments: Public Improvements: Community Redevelopment
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
Real Property Law: Eminent Domain Proceedings: General Overview
Franchisee gas station owner was not entitled to compensation under the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq., following the condemnation of the property upon which his gas station was situated, where the franchise agreement between the franchisor and franchisee barred such recovery. State by Commissioner of Transp. v. Hess Realty Corp., 226 N.J. Super. 256, 543 A.2d 1050, 1988 N.J. Super. LEXIS 252 (App.Div.), certif. denied, 113 N.J. 383, 550 A.2d 484, 1988 N.J. LEXIS 1126 (N.J. 1988), aff'd, 115 N.J. 229, 557 A.2d 1372, 1989 N.J. LEXIS 61 (N.J. 1989), cert. denied, 493 U.S. 964, 110 S. Ct. 406, 107 L. Ed. 2d 371, 1989 U.S. LEXIS 5374 (U.S. 1989).
In a condemnation proceeding, the tenant oil company had the right to participate in the allocation proceedings and to submit evidence on the overall value of its remaining leasehold and value of its unexercised option to purchase; the tenant oil company had a property interest in the condemned land, as defined under N.J. Stat. Ann. § 20:3-2(d), and its evidence bore on the appropriate division of the condemnation award. State, by Commissioner of Transp. v. Jan-Mar, Inc., 210 N.J. Super. 236, 509 A.2d 310, 1985 N.J. Super. LEXIS 1662 (Law Div. 1985), aff'd, 236 N.J. Super. 28, 563 A.2d 1153, 1989 N.J. Super. LEXIS 337 (App.Div. 1989).
Pursuant to N.J. Stat. Ann. § 20:3-2(c) and (d), tenants of condemned property had the right to participate in the allocation hearing under N.J. Ct. R. 4:73-9 as to the value of their property being condemned in a condemnation proceeding, where the property was not removed by the tenants, and where the tenants had not surrendered their claim to their landlord pursuant to the terms of their respective leases. New Jersey Sports & Exposition Authority v. East Rutherford, 137 N.J. Super. 271, 348 A.2d 825, 1975 N.J. Super. LEXIS 560 (Law Div. 1975).
Machinery contained in defendant’s building did not come within the definition of property as set forth in N.J. Stat. Ann. § 20:3-2(d) and its value could not be considered by the condemnation commissioners in determining their award of compensation but the reasonable moving expenses of the equipment could be considered. State by Commissioner of Transp. v. P. & C. Realty Co., 121 N.J. Super. 554, 298 A.2d 98, 1972 N.J. Super. LEXIS 385 (Law Div. 1972).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Borough, as the condemning authority, was not required to engage in negotiations with the holder of the final judgment of foreclosure for the property sought to be condemned for redevelopment after the negotiations between the borough and the mortgagor as such prior negotiations satisfied the obligation to conduct bona fide negotiations with the property owner. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Prior to instituting a condemnation action, a condemning authority has an obligation to present an offer to acquire the subject property and to engage in bona fide negotiations only with the holder of the title of record or the holder of the interest sought to be condemned. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
Real Property Law: Eminent Domain Proceedings: Procedure
Borough, as the condemning authority, was not required to engage in negotiations with the holder of the final judgment of foreclosure for the property sought to be condemned for redevelopment after the negotiations between the borough and the mortgagor as such prior negotiations satisfied the obligation to conduct bona fide negotiations with the property owner. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Prior to instituting a condemnation action, a condemning authority has an obligation to present an offer to acquire the subject property and to engage in bona fide negotiations only with the holder of the title of record or the holder of the interest sought to be condemned. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
In a condemnation case wherein both the State and the property owner filed appeals from the commissioners’ award fixing just compensation for a temporary taking, the trial court erred by reinstating the commissioners’ award over the parties’ objection after dismissing their appeals sua sponte as the award did not become a final judgment once their respective objections and appeals were filed. State ex rel. Com'r of Transp. v. Shalom Money St., LLC, 432 N.J. Super. 1, 71 A.3d 901, 2013 N.J. Super. LEXIS 96 (App.Div. 2013).
Lien holder’s motion to dismiss a borough’s condemnation complaint was properly denied, because a condemning authority is not obligated under N.J. Stat. Ann. § 20:3-6 to negotiate with the assignee of a mortgagee which has obtained a final judgment of foreclosure on the subject property. Borough of Merchantville v. Malik & Son, LLC, 429 N.J. Super. 416, 59 A.3d 1085, 2013 N.J. Super. LEXIS 13 (App.Div. 2013), aff'd, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Trial court did not abuse its discretion by denying intervention to a developer in a condemnation action and refusing to allow it to participate in the valuation proceedings as of right pursuant to N.J. Ct. R. 4:33-1, because the developer made no showing that the condemning authority, a city, did not adequately represent its interest. No abuse of discretion occurred by the trial court denying the developer permissive intervention, pursuant to N.J. Ct. R. 4:33-2, since the city was the statutorily-entrusted entity to acquire land by condemnation to carry out its redevelopment plan, with the developer contractually obligated to assist only. City of Asbury Park v. Asbury Park Towers, 388 N.J. Super. 1, 905 A.2d 880, 2006 N.J. Super. LEXIS 264 (App.Div. 2006).
Real Property Law: Eminent Domain Proceedings: Title Acquired
In a condemnation action against a property owner and its franchisee, the franchisee was not entitled to a separate condemnation award for his loss of good will and business; the inclusion of franchise contract rights within the scope of the term “property” in the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq., would fly in the face of the contrary definition of property in N.J. Stat. Ann. § 20:3-2(d). Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: General Overview
Lien holder’s motion to dismiss a borough’s condemnation complaint was properly denied, because a condemning authority is not obligated under N.J. Stat. Ann. § 20:3-6 to negotiate with the assignee of a mortgagee which has obtained a final judgment of foreclosure on the subject property. Borough of Merchantville v. Malik & Son, LLC, 429 N.J. Super. 416, 59 A.3d 1085, 2013 N.J. Super. LEXIS 13 (App.Div. 2013), aff'd, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
[bookmark: Research_References_&_Practice_Aids_0]Research References & Practice Aids


Cross References:
Power of acquisition by purchase, condemnation, lease, gift or otherwise; exercise of power of condemnation, see 27:25-13.
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§ 20:3-3. Severability


If any provision or clause of this act, or the application thereof to any person or circumstance is held to be invalid, such invalidity shall not affect other provisions or applications of the act, which can be given effect without the invalid provision or application, and to this end, the provisions of this act are declared to be severable.
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L. 1971, c. 361, § 3.
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§ 20:3-4. Effective date


This act shall take effect immediately following the approval thereof, and shall apply to all actions instituted thereafter, and to all proceedings taken subsequent thereto in all actions pending on such effective date; except that judgments theretofore entered or awards theretofore made pursuant to law from which no appeal is pending on such effective date, shall not be affected by the provisions hereof.
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§ 20:3-5. Jurisdiction


The court shall have jurisdiction of all matters in condemnation, and all matters incidental thereto and arising therefrom, including, but without limiting the generality of the foregoing, jurisdiction to determine the authority to exercise the power of eminent domain; to compel the exercise of such power; to fix and determine the compensation to be paid and the parties entitled thereto, and to determine title to all property affected by the action.
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L. 1971, c. 361, § 5.
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Administrative Law: Judicial Review: Reviewability: Jurisdiction & Venue
Civil Procedure: Jurisdiction: General Overview
Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: Constitutional Limits
Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: State Condemnations
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Energy & Utilities Law: Transportation & Pipelines: Eminent Domain Proceedings
Governments: Public Improvements: Community Redevelopment
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Defenses
Real Property Law: Eminent Domain Proceedings: Procedure
Real Property Law: Inverse Condemnation: Procedure
Administrative Law: Judicial Review: Reviewability: Jurisdiction & Venue
Where landowners sought relief in lieu of prerogative writs to compel the transportation department to institute condemnation proceedings to establish the value of the lands allegedly taken from the landowners, and where instead of transferring the case to the law division, the case was erroneously transferred to the appellate division; although N.J. Ct. R. 4:88-8 and N.J. Ct. R. 4:88-2 provided that a review of action or inaction of state agencies was to be had in the appellate division, condemnation issues were to be before the law division, pursuant to former N.J. Stat. Ann. § 20:1-1 et seq. (now N.J. Stat. Ann. § 20:3-5 et seq.), and N.J. Stat. Ann. § 27:7-22. Pfleger v. State Highway Dep't, 104 N.J. Super. 289, 250 A.2d 16, 1968 N.J. Super. LEXIS 383 (App.Div. 1968).
Civil Procedure: Jurisdiction: General Overview
N.J. Stat. Ann. § 20:3-5 applied retroactively in an action in which a housing authority sought to collect unpaid rents from owners and a tenant that had accrued between the time the housing authority took the property by eminent domain, because § 20:3-5 was procedural and thus did not divest owners and tenant of any substantive rights. Housing Authority of East Orange v. Leff, 125 N.J. Super. 425, 311 A.2d 213, 1973 N.J. Super. LEXIS 470 (Law Div. 1973).
Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: Constitutional Limits
Due process renders a judgment void when a plaintiff fails to serve a defendant in accordance with N.J. Ct. R. 4:4-3 and N.J. Ct. R. 4:4-4, and/or N.J. Ct. R. 4:67-3. Failure of due process renders a trial court without jurisdiction over the defendant and without the authority to enter a judgment affecting the defendant’s rights or property. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Civil Procedure: Eminent Domain Proceedings: General Overview
Although the decision of defendant board of adjustment to deny plaintiff building owner’s applications for use variances for the owner’s building led to an inverse condemnation, the trial court did not improperly exercise its discretion in the matter by giving the board the option of re-zoning the property to allow the owner’s proposed uses as an alternative to purchasing the property from the owner, as the trial court simply fashioned an acceptable remedy which obviated the need for condemnation and thereby lessened the potential burden on the taxpayers of the town, and, regardless of which option the board chose, the owner was awarded delay damages to compensate the owner for any unreasonable delay in not being able to use part of the building. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Generally speaking, condemnation should be ordered only where eventual acquisition appears inevitable or where equitable considerations mandate that remedy. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
In a condemnation proceeding, the court has discretionary judicial power under former N.J. Rev. Stat. 20:1-2 (now N.J. Stat. Ann. § 20:3-5) to remit a condemnation report for clarification and remolding to the limited extent needed in the action. New Jersey Turnpike Authority v. Jersey City, 36 N.J. 332, 177 A.2d 539, 1962 N.J. LEXIS 253 (N.J. 1962).
On a county’s condemnation action against a realty company, either the Law Division or Chancery Division could have exercised jurisdiction of the matter under the Eminent Domain Act, former N.J. Stat. Ann. § 20:1-2 (now N.J. Stat. Ann. § 20:3-5), and N.J. Const. art. 6, § 3, par. 4. Morris May Realty Corp. v. Board of Chosen Freeholders, 18 N.J. 269, 113 A.2d 649, 1955 N.J. LEXIS 254 (N.J. 1955).
Civil Procedure: Eminent Domain Proceedings: State Condemnations
In a condemnation case wherein the condemnor failed to comply with the precondemnation requirements of N.J. Stat. Ann. § 20:3-6; failed to serve the property owner with process in accordance with the N.J. Rules of Court; and failed to serve the property owner with notice of the commissioners’ hearing, the judgment of condemnation was void, irrespective of the sale of the subject property to a third party. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Due process renders a judgment void when a plaintiff fails to serve a defendant in accordance with N.J. Ct. R. 4:4-3 and N.J. Ct. R. 4:4-4, and/or N.J. Ct. R. 4:67-3. Failure of due process renders a trial court without jurisdiction over the defendant and without the authority to enter a judgment affecting the defendant’s rights or property. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to comply with the precondemnation procedures set forth in N.J. Stat. Ann. § 20:3-6, a trial court lacks jurisdiction and must dismiss the complaint in condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Although the decision of defendant board of adjustment to deny plaintiff building owner’s applications for use variances for the owner’s building led to an inverse condemnation, the trial court did not improperly exercise its discretion in the matter by giving the board the option of re-zoning the property to allow the owner’s proposed uses as an alternative to purchasing the property from the owner, as the trial court simply fashioned an acceptable remedy which obviated the need for condemnation and thereby lessened the potential burden on the taxpayers of the town, and, regardless of which option the board chose, the owner was awarded delay damages to compensate the owner for any unreasonable delay in not being able to use part of the building. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Generally speaking, condemnation should be ordered only where eventual acquisition appears inevitable or where equitable considerations mandate that remedy. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Owner’s action to compel condemnation, founded as it is on an alleged violation of state and federal constitutional guarantees of just compensation for property taken for public use, is legal in nature cognizable only by a court of law pursuant to N.J. Stat. Ann. § 20:3-5. In re Jersey Cent. Power & Light Co., 166 N.J. Super. 540, 400 A.2d 128, 1979 N.J. Super. LEXIS 650 (App.Div. 1979).
Energy & Utilities Law: Transportation & Pipelines: Eminent Domain Proceedings
Owner’s action to compel condemnation, founded as it is on an alleged violation of state and federal constitutional guarantees of just compensation for property taken for public use, is legal in nature cognizable only by a court of law pursuant to N.J. Stat. Ann. § 20:3-5. In re Jersey Cent. Power & Light Co., 166 N.J. Super. 540, 400 A.2d 128, 1979 N.J. Super. LEXIS 650 (App.Div. 1979).
Governments: Public Improvements: Community Redevelopment
In an inverse condemnation action, a judgment was entered in favor of a city because the landowner failed to prove by clear and convincing evidence under that the city destroyed all of the landowner’s beneficial use of its property under a redevelopment plan because it never appealed the plan through any administrative process and it used the property for the same purposes as when it was purchased. Dock St. Seafood, Inc. v. City of Wildwood, 427 N.J. Super. 189, 47 A.3d 785, 2011 N.J. Super. LEXIS 235 (Law Div. 2011), aff'd, 425 N.J. Super. 590, 42 A.3d 247, 2012 N.J. Super. LEXIS 78 (App.Div. 2012).
In upholding the constitutionality of the notice provision of the Local Redevelopment and Housing Law, N.J. Stat. Ann. § 40A:12A-6, a trial court set forth three mandates necessary to satisfy due process regarding such notice, specifically: Unless a municipality provides contemporaneous written notice that fairly alerts an owner that (1) his or her property has been designated by its governing body for redevelopment; (2) the designation operates as a finding of public purpose and authorizes the taking of the property against the owner’s will; and (3) informs the owner of the time limits within which the owner may take legal action to challenge that designation, an owner constitutionally preserves the right to contest the designation, by way of affirmative defense to an ensuing condemnation action. Absent such adequate notice, the owner’s right to raise such defenses is preserved, even beyond 45 days after the designation is adopted. Harrison Redevelopment Agency v. DeRose, 398 N.J. Super. 361, 942 A.2d 59, 2008 N.J. Super. LEXIS 38 (App.Div. 2008).
Real Property Law: Eminent Domain Proceedings: General Overview
Although the decision of defendant board of adjustment to deny plaintiff building owner’s applications for use variances for the owner’s building led to an inverse condemnation, the trial court did not improperly exercise its discretion in the matter by giving the board the option of re-zoning the property to allow the owner’s proposed uses as an alternative to purchasing the property from the owner, as the trial court simply fashioned an acceptable remedy which obviated the need for condemnation and thereby lessened the potential burden on the taxpayers of the town, and, regardless of which option the board chose, the owner was awarded delay damages to compensate the owner for any unreasonable delay in not being able to use part of the building. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Generally speaking, condemnation should be ordered only where eventual acquisition appears inevitable or where equitable considerations mandate that remedy. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Under the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-5, the law division of the superior court had jurisdiction of a claim for inverse condemnation. Schiavone Constr. Co. v. Hackensack Meadowlands Dev. Com., 98 N.J. 258, 486 A.2d 330, 1985 N.J. LEXIS 2217 (N.J. 1985).
Owner’s action to compel condemnation, founded as it is on an alleged violation of state and federal constitutional guarantees of just compensation for property taken for public use, is legal in nature cognizable only by a court of law pursuant to N.J. Stat. Ann. § 20:3-5. In re Jersey Cent. Power & Light Co., 166 N.J. Super. 540, 400 A.2d 128, 1979 N.J. Super. LEXIS 650 (App.Div. 1979).
N.J. Stat. Ann. § 20:3-5 applied retroactively in an action in which a housing authority sought to collect unpaid rents from owners and a tenant that had accrued between the time the housing authority took the property by eminent domain, because § 20:3-5 was procedural and thus did not divest owners and tenant of any substantive rights. Housing Authority of East Orange v. Leff, 125 N.J. Super. 425, 311 A.2d 213, 1973 N.J. Super. LEXIS 470 (Law Div. 1973).
Where landowners sought relief in lieu of prerogative writs to compel the transportation department to institute condemnation proceedings to establish the value of the lands allegedly taken from the landowners, and where instead of transferring the case to the law division, the case was erroneously transferred to the appellate division; although N.J. Ct. R. 4:88-8 and N.J. Ct. R. 4:88-2 provided that a review of action or inaction of state agencies was to be had in the appellate division, condemnation issues were to be before the law division, pursuant to former N.J. Stat. Ann. § 20:1-1 et seq. (now N.J. Stat. Ann. § 20:3-5 et seq.), and N.J. Stat. Ann. § 27:7-22. Pfleger v. State Highway Dep't, 104 N.J. Super. 289, 250 A.2d 16, 1968 N.J. Super. LEXIS 383 (App.Div. 1968).
Optionees were entitled to remain parties to a condemnation action because they had exercised their option to purchase the condemned land, even though they exercised such option after the eminent domain proceedings were already commenced. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
In a condemnation proceeding, the court has discretionary judicial power under former N.J. Rev. Stat. 20:1-2 (now N.J. Stat. Ann. § 20:3-5) to remit a condemnation report for clarification and remolding to the limited extent needed in the action. New Jersey Turnpike Authority v. Jersey City, 36 N.J. 332, 177 A.2d 539, 1962 N.J. LEXIS 253 (N.J. 1962).
New Jersey Condemnation Act, former N.J. Rev. Stat. 20:1-1 (now N.J. Stat. Ann. § 20:3-5), made no provision for separate evaluation and compensation, and the lessee’s interests in condemnation award was limited to fair value of his leasehold interest and rent, and not loss of business, profits, good-will, fixtures and cost of removal. Wayne Co. v. Newo, Inc., 75 N.J. Super. 100, 182 A.2d 369, 1962 N.J. Super. LEXIS 521 (App.Div. 1962).
On a county’s condemnation action against a realty company, either the Law Division or Chancery Division could have exercised jurisdiction of the matter under the Eminent Domain Act, former N.J. Stat. Ann. § 20:1-2 (now N.J. Stat. Ann. § 20:3-5), and N.J. Const. art. 6, § 3, par. 4. Morris May Realty Corp. v. Board of Chosen Freeholders, 18 N.J. 269, 113 A.2d 649, 1955 N.J. LEXIS 254 (N.J. 1955).
Real Property Law: Eminent Domain Proceedings: Defenses
In upholding the constitutionality of the notice provision of the Local Redevelopment and Housing Law, N.J. Stat. Ann. § 40A:12A-6, a trial court set forth three mandates necessary to satisfy due process regarding such notice, specifically: Unless a municipality provides contemporaneous written notice that fairly alerts an owner that (1) his or her property has been designated by its governing body for redevelopment; (2) the designation operates as a finding of public purpose and authorizes the taking of the property against the owner’s will; and (3) informs the owner of the time limits within which the owner may take legal action to challenge that designation, an owner constitutionally preserves the right to contest the designation, by way of affirmative defense to an ensuing condemnation action. Absent such adequate notice, the owner’s right to raise such defenses is preserved, even beyond 45 days after the designation is adopted. Harrison Redevelopment Agency v. DeRose, 398 N.J. Super. 361, 942 A.2d 59, 2008 N.J. Super. LEXIS 38 (App.Div. 2008).
Real Property Law: Eminent Domain Proceedings: Procedure
In a condemnation case wherein the condemnor failed to comply with the precondemnation requirements of N.J. Stat. Ann. § 20:3-6; failed to serve the property owner with process in accordance with the N.J. Rules of Court; and failed to serve the property owner with notice of the commissioners’ hearing, the judgment of condemnation was void, irrespective of the sale of the subject property to a third party. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to comply with the precondemnation procedures set forth in N.J. Stat. Ann. § 20:3-6, a trial court lacks jurisdiction and must dismiss the complaint in condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Real Property Law: Inverse Condemnation: Procedure
In an inverse condemnation action, a judgment was entered in favor of a city because the landowner failed to prove by clear and convincing evidence under that the city destroyed all of the landowner’s beneficial use of its property under a redevelopment plan because it never appealed the plan through any administrative process and it used the property for the same purposes as when it was purchased. Dock St. Seafood, Inc. v. City of Wildwood, 427 N.J. Super. 189, 47 A.3d 785, 2011 N.J. Super. LEXIS 235 (Law Div. 2011), aff'd, 425 N.J. Super. 590, 42 A.3d 247, 2012 N.J. Super. LEXIS 78 (App.Div. 2012).
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§ 20:3-6. Application of act


Whenever any condemnor shall have determined to acquire property pursuant to law, including public property already devoted to public purpose, but cannot acquire title thereto or possession thereof by agreement with a prospective condemnee, whether by reason of disagreement concerning the compensation to be paid or for any other cause, the condemnation of such property and the compensation to be paid therefor, and to whom payable, and all matters incidental thereto and arising therefrom shall be governed, ascertained and paid by and in the manner provided by this act; provided, however, that no action to condemn shall be instituted unless the condemnor is unable to acquire such title or possession through bona fide negotiations with the prospective condemnee, which negotiations shall include an offer in writing by the condemnor to the prospective condemnee holding the title of record to the property being condemned, setting forth the property and interest therein to be acquired, the compensation offered to be paid and a reasonable disclosure of the manner in which the amount of such offered compensation has been calculated, and such other matters as may be required by the rules. Prior to such offer the taking agency shall appraise said property and the owner shall be given an opportunity to accompany the appraiser during inspection of the property. Such offer shall be served by certified mail. In no event shall such offer be less than the taking agency’s approved appraisal of the fair market value of such property. A rejection of said offer or failure to accept the same within the period fixed in written offer, which shall in no case be less than 14 days from the mailing of the offer, shall be conclusive proof of the inability of the condemnor to acquire the property or possession thereof through negotiations. When the holder of the title is unknown, resides out of the State, or for other good cause, the court may dispense with the necessity of such negotiations. Neither the offer nor the refusal thereof shall be evidential in the determination of compensation.
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L. 1971, c. 361, § 6.
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Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: Constitutional Limits
Civil Procedure: Judgments: Preclusion & Effect of Judgments: Estoppel: Judicial Estoppel
Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Attorney Fees
Civil Procedure: Eminent Domain Proceedings: Commissioners: General Overview
Civil Procedure: Eminent Domain Proceedings: Costs
Civil Procedure: Eminent Domain Proceedings: Jury Trials
Civil Procedure: Eminent Domain Proceedings: Process
Civil Procedure: Eminent Domain Proceedings: State Condemnations
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Governments: Public Improvements: Community Redevelopment
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Real Property Law: Eminent Domain Proceedings: Procedure
Real Property Law: Eminent Domain Proceedings: Valuation
Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: General Overview
Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: Constitutional Limits
Due process renders a judgment void when a plaintiff fails to serve a defendant in accordance with N.J. Ct. R. 4:4-3 and N.J. Ct. R. 4:4-4, and/or N.J. Ct. R. 4:67-3. Failure of due process renders a trial court without jurisdiction over the defendant and without the authority to enter a judgment affecting the defendant’s rights or property. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Civil Procedure: Judgments: Preclusion & Effect of Judgments: Estoppel: Judicial Estoppel
N.J. Stat. Ann. § 20:3-6 required the state to establish and offer just compensation at commencement of condemnation, and judicial estoppel prevented the state from urging a different position at trial concerning the value of the property. Department of Envtl. Protection v. Fairweather, 298 N.J. Super. 421, 689 A.2d 817, 1997 N.J. Super. LEXIS 108 (App.Div. 1997).
Civil Procedure: Eminent Domain Proceedings: General Overview
As required by N.J. Stat. Ann. § 20:3-6, a condemnor was required to attempt to acquire the property sought to be condemned through bona fide negotiations with the owners. Township of Pemberton v. Berardi, 378 N.J. Super. 430, 876 A.2d 287, 2005 N.J. Super. LEXIS 191 (App.Div. 2005).
N.J. Stat. Ann. § 20:3-6 required the state to establish and offer just compensation at commencement of condemnation, and judicial estoppel prevented the state from urging a different position at trial concerning the value of the property. Department of Envtl. Protection v. Fairweather, 298 N.J. Super. 421, 689 A.2d 817, 1997 N.J. Super. LEXIS 108 (App.Div. 1997).
When the negotiations and offer required by N.J. Stat. Ann. § 20:3-6, for the benefit of the prospective condemnee had already taken place, it was unnecessary to include them in the complaint and condemnee had waived all statutory procedural matters and the condemning authority need not comply with the pre-condemnation procedural safeguards embodied in the statute. City of Atlantic City v. Cynwyd Invs., 287 N.J. Super. 442, 671 A.2d 199, 1996 N.J. Super. LEXIS 66 (App.Div. 1996), affirmed by 148 N.J. 55, 689 A.2d 712, 1997 N.J. LEXIS 83 (1997)supra.
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
The Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., must be read to mean that, at any stage, condemnees are entitled to receive enough information be assured that the government is treating them with absolute candor and fairness and that such an assurance can only be given where there is full disclosure during negotiations of all the information upon which the government relies in making its offer. N.J. Stat. Ann. § 20:3-6. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
Pursuant to N.J. Stat. Ann. § 20:3-6, the state commissioner of transportation was ordered to disclose all appraisals it had in its possession for the owner’s property which it was seeking to condemn. State by Commissioner of Transp. v. D'Onofrio, 235 N.J. Super. 348, 562 A.2d 267, 1989 N.J. Super. LEXIS 320 (Law Div. 1989).
Dismissal of a condemnation suit was upheld where a municipality filed suit without first engaging in bona fide negotiations as mandated by N.J. Stat. Ann. § 20:3-6. County of Morris v. Weiner, 222 N.J. Super. 560, 537 A.2d 752, 1988 N.J. Super. LEXIS 40 (App.Div.), certif. denied, 111 N.J. 573, 546 A.2d 501, 1988 N.J. LEXIS 513 (N.J. 1988).
A state was not entitled to initiate a condemnation action against a landowner where it failed to comply with N.J. Stat. Ann. § 20:3-6 by undertaking bona fide negotiations with the landowner, which negotiations should include an offer in writing and a reasonable disclosure of all compensation calculation information, including a complete appraisal report. State by Commissioner of Transp. v. Hancock, 208 N.J. Super. 737, 506 A.2d 855, 1985 N.J. Super. LEXIS 1652 (Law Div.), aff'd, 210 N.J. Super. 568, 510 A.2d 278, 1985 N.J. Super. LEXIS 1683 (App.Div. 1985), disapproved, State v. Morristown, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
Civil Procedure: Eminent Domain Proceedings: Attorney Fees
Public entity is required by N.J. Stat. Ann. § 20:3-6 to engage in bona fide negotiations with a property owner before the institution of a condemnation action. However, counsel fees and costs incurred by the property owner in connection with such negotiations are not recoverable under N.J. Stat. Ann. § 20:3-26(b) if the public entity files, and later dismisses, a condemnation action. Township of West Orange v. 769 Associates, LLC, 397 N.J. Super. 244, 936 A.2d 1023, 2007 N.J. Super. LEXIS 373 (App.Div. 2007), rev'd, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Civil Procedure: Eminent Domain Proceedings: Commissioners: General Overview
Trial court erred in entering an order determining what property had been taken because the function of the condemnation commissioners and the jury was limited to a determination of the compensation to be made for the takings, not to decide what property had been taken. Thus, it was improper for the jury to decide whether plaintiff’s taking included defendant’s easement over adjoining property; issues other than that of value and damages were to be presented to and decided by the trial court before its judgment appointing condemnation commissioners. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
If land burdened with an easement is taken by eminent domain, the owner’s measure of damage is the market value of the land as affected by the easement; the easement itself attaches to the land of the owner of the dominant fee and is appurtenant to his land, and it must be valued with reference to it and not as though the easement constituted a separate entity. The owner of the dominant estate must be compensated for the value of the easement taken from him and the measure of damage is the difference in the market value of the dominant estate with the easement and its value without the easement. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
If there are any issues to be decided other than that of value and damages—be they a challenge to the plaintiff’s right to exercise the power of eminent domain or a claim that the condemnor is in fact taking more property and rights than those described in the complaint—those issues must be presented to and decided by the court before it enters judgment appointing condemnation commissioners. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
Civil Procedure: Eminent Domain Proceedings: Costs
Public entity is required by N.J. Stat. Ann. § 20:3-6 to engage in bona fide negotiations with a property owner before the institution of a condemnation action. However, counsel fees and costs incurred by the property owner in connection with such negotiations are not recoverable under N.J. Stat. Ann. § 20:3-26(b) if the public entity files, and later dismisses, a condemnation action. Township of West Orange v. 769 Associates, LLC, 397 N.J. Super. 244, 936 A.2d 1023, 2007 N.J. Super. LEXIS 373 (App.Div. 2007), rev'd, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Civil Procedure: Eminent Domain Proceedings: Jury Trials
Fundamental fairness and the governing statute mandate that the factfinder in condemnation proceedings be limited to the sole issue of compensation because the condemnor will obtain, by virtue of the condemnation proceedings, title only to the land and property rights described in the complaint. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
Civil Procedure: Eminent Domain Proceedings: Process
In condemnation proceedings, as an appraisal report the borought submitted to the property owner was based on approved appraisal methodology, and as the borough offered the owner the “as is” value determined by the appraiser, the borough complied with its obligation under N.J. Stat. Ann. § 20:3-6 to negotiate in good faith. Borough of Merchantville v. Malik & Son, LLC, 429 N.J. Super. 416, 59 A.3d 1085, 2013 N.J. Super. LEXIS 13 (App.Div. 2013), aff'd, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Borough’s condemnation complaint was properly granted, as the property owner’s rejection of the borough’s offer to purchase its property and the owner’s vague invitation to discuss “more reasonable compensation” was inadequate evidence that the property was worth more than the amount offered, and constituted a sufficient rejection of the offer to permit the borough to proceed with litigation. Borough of Merchantville v. Malik & Son, LLC, 429 N.J. Super. 416, 59 A.3d 1085, 2013 N.J. Super. LEXIS 13 (App.Div. 2013), aff'd, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Town named a lessor conditional redeveloper, thus empowering it to exercise eminent domain powers on the town’s behalf pursuant to N.J. Stat. Ann. § 20:3-33; the lessor’s negotiations with its lessee consisted solely of one offer by the lessor (unaccompanied by an appraisal) and one counteroffer by the lessee, which the lessor rejected. As there had not been bona fide negotiations, the town’s condemnation suit against the lessee, filed pursuant to N.J. Stat. Ann. § 40A:12A-8(c) of New Jersey’s Local Redevelopment and Housing Law, had to be dismissed. Town of Kearny v. Discount City of Old Bridge, Inc., 205 N.J. 386, 16 A.3d 300, 2011 N.J. LEXIS 329 (N.J. 2011).
Civil Procedure: Eminent Domain Proceedings: State Condemnations
In a condemnation case wherein the condemnor failed to comply with the precondemnation requirements of N.J. Stat. Ann. § 20:3-6; failed to serve the property owner with process in accordance with the N.J. Rules of Court; and failed to serve the property owner with notice of the commissioners’ hearing, the judgment of condemnation was void, irrespective of the sale of the subject property to a third party. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to serve a property owner with notice of the commissioners’ hearing in accordance with N.J. Stat. Ann. § 20:3-12(c), the commissioners’ appraisal is void. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Due process renders a judgment void when a plaintiff fails to serve a defendant in accordance with N.J. Ct. R. 4:4-3 and N.J. Ct. R. 4:4-4, and/or N.J. Ct. R. 4:67-3. Failure of due process renders a trial court without jurisdiction over the defendant and without the authority to enter a judgment affecting the defendant’s rights or property. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to comply with the precondemnation procedures set forth in N.J. Stat. Ann. § 20:3-6, a trial court lacks jurisdiction and must dismiss the complaint in condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
In exercising their powers of eminent domain, government entities must strictly comply with the rules and statutes governing condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
The Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., must be read to mean that, at any stage, condemnees are entitled to receive enough information be assured that the government is treating them with absolute candor and fairness and that such an assurance can only be given where there is full disclosure during negotiations of all the information upon which the government relies in making its offer. N.J. Stat. Ann. § 20:3-6. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
Bona fide negotiations in condemnation proceedings under N.J. Stat. Ann. 20:3-6 do not take place by simply providing property owner with comparative appraisals, absent any accompanying explanation of the comparative approach; failure to furnish the appraisal method to property owners during negotiations constitutes a statutory violation by the state. State by Comm'r of Transp. v. Carroll, 234 N.J. Super. 37, 559 A.2d 1381, 1989 N.J. Super. LEXIS 245 (App.Div. 1989), rev'd, 123 N.J. 308, 587 A.2d 260, 1991 N.J. LEXIS 22 (N.J. 1991).
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Eminent Domain Act did not require the condemnor to conduct an environmental assessment of the property; instead, the Act only required that what was known by the condemnor, which included what had to be known to determine value as if remediated, had to be conveyed. New Jersey Transit Corp. v. Cat in the Hat, LLC, 177 N.J. 29, 826 A.2d 690, 2003 N.J. LEXIS 689 (N.J. 2003).
Environmental contamination was relevant to the valuation of property; therefore, the condemnor housing authority was not precluded from presenting appraisal evidence that the subject property’s value was adversely affected by such contamination, even though alleged contamination was not disclosed in original complaint; absent a court order, a condemnor did not need to disclose information unrelated to the manner of calculating the offer, even in the condemnation complaint. Hous. Auth. v. Suydam Investors, L.L.C., 355 N.J. Super. 530, 810 A.2d 1137, 2002 N.J. Super. LEXIS 480 (App.Div. 2002), aff'd in part and rev'd in part, 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Governments: Public Improvements: Community Redevelopment
Town named a lessor conditional redeveloper, thus empowering it to exercise eminent domain powers on the town’s behalf pursuant to N.J. Stat. Ann. § 20:3-33; the lessor’s negotiations with its lessee consisted solely of one offer by the lessor (unaccompanied by an appraisal) and one counteroffer by the lessee, which the lessor rejected. As there had not been bona fide negotiations, the town’s condemnation suit against the lessee, filed pursuant to N.J. Stat. Ann. § 40A:12A-8(c) of New Jersey’s Local Redevelopment and Housing Law, had to be dismissed. Town of Kearny v. Discount City of Old Bridge, Inc., 205 N.J. 386, 16 A.3d 300, 2011 N.J. LEXIS 329 (N.J. 2011).
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
Real Property Law: Eminent Domain Proceedings: General Overview
Letter from township to landowners who intended to build a residential subdivision, indicating that the township intended to proceed with condemnation under N.J. Stat. Ann. § 20:3-6, substantially affected landowners’ use and enjoyment of the land within the meaning of N.J. Stat. Ann. § 20:3-30; thus, valuation should have been determined from the date of the letter, consistent with N.J. Stat. Ann. § 20:3-38, because the planned attempt by the landowners to seek necessary zoning approval was futile and the cloud of condemnation was not conducive to sale. Township of W. Windsor v. Nierenberg, 150 N.J. 111, 695 A.2d 1344, 1997 N.J. LEXIS 188 (N.J. 1997).
Although the court announced that a condemnee seeking severance damages in a partial-taking condemnation action had a duty to mitigate damages, and held that the trial court should consider evidence of the availability and use of similar replacement property because such property would reasonably affect the fair market value of the remainder property; the court declined to apply the rule in this case because the parties had relied on old law and the retrospective application of new law would not serve the interests of justice. State by Commissioner of Transp. v. Weiswasser, 149 N.J. 320, 693 A.2d 864, 1997 N.J. LEXIS 149 (N.J. 1997).
When the negotiations and offer required by N.J. Stat. Ann. § 20:3-6, for the benefit of the prospective condemnee had already taken place, it was unnecessary to include them in the complaint and condemnee had waived all statutory procedural matters and the condemning authority need not comply with the pre-condemnation procedural safeguards embodied in the statute. City of Atlantic City v. Cynwyd Invs., 287 N.J. Super. 442, 671 A.2d 199, 1996 N.J. Super. LEXIS 66 (App.Div. 1996), affirmed by 148 N.J. 55, 689 A.2d 712, 1997 N.J. LEXIS 83 (1997)supra.
In a condemnation case, where the Department of Transportation used the one-price offer procedure to acquire a portion of the frontage of private property to widen a highway and presented its appraisal in a complicated but comprehensible form with a description of the valuation method, its inclusion of “comparable” sales, and its specific rejection of other valuation methods, the information provided to the property owner was sufficient to meet the condemnor’s duty of bona-fide negotiations, as required by N.J. Stat. Ann. § 20:3-6. State by Commissioner of Transp. v. Carroll, 123 N.J. 308, 587 A.2d 260, 1991 N.J. LEXIS 22 (N.J. 1991).
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
The Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., must be read to mean that, at any stage, condemnees are entitled to receive enough information be assured that the government is treating them with absolute candor and fairness and that such an assurance can only be given where there is full disclosure during negotiations of all the information upon which the government relies in making its offer. N.J. Stat. Ann. § 20:3-6. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
Dismissal of a condemnation suit was upheld where a municipality filed suit without first engaging in bona fide negotiations as mandated by N.J. Stat. Ann. § 20:3-6. County of Morris v. Weiner, 222 N.J. Super. 560, 537 A.2d 752, 1988 N.J. Super. LEXIS 40 (App.Div.), certif. denied, 111 N.J. 573, 546 A.2d 501, 1988 N.J. LEXIS 513 (N.J. 1988).
County’s failure to supply property owners and option contract holders with the appraisal and the manner in which the amount of such offered compensation had been calculated prior to commencement of the condemnation complaint constituted such a significant statutory dereliction that it compelled dismissal of the complaint because N.J. Stat. Ann. § 20:3-6 required disclosure of the condemnor’s appraisal at the pre-litigation stage. County of Monmouth v. Whispering Woods at Bamm Hollow, Inc., 222 N.J. Super. 1, 535 A.2d 968, 1987 N.J. Super. LEXIS 1421 (App.Div. 1987), certif. denied, 110 N.J. 175, 540 A.2d 173, 1988 N.J. LEXIS 1655 (N.J. 1988).
In condemnation proceedings, N.J. Stat. Ann. § 20:3-6 can be satisfied even if the parties do not engage in a discussion of the value of the property and ultimately reach an impasse concerning that question because § 20:3-6 clearly envisions that bona fide negotiations may encompass subjects other than the price or value of the land sought to be occupied; the mere fact that an impasse relates to a subject other than the value or price of the land does not preclude a finding that the bona fide negotiations requirement has been satisfied. County of Monmouth v. Whispering Woods at Bamm Hollow, Inc., 222 N.J. Super. 1, 535 A.2d 968, 1987 N.J. Super. LEXIS 1421 (App.Div. 1987), certif. denied, 110 N.J. 175, 540 A.2d 173, 1988 N.J. LEXIS 1655 (N.J. 1988).
Where the court found that a state agency wilfully withheld appraisals of property subject to condemnation and failed to comply with N.J. Stat. Ann. § 20:3-6 by engaging in bona fide negotiations with the owners prior to instituting litigation under the Eminent Domain Act of 1971, dismissal of the condemnation action was proper. New Jersey Housing & Mortg. Finance Agency v. Moses, 215 N.J. Super. 318, 521 A.2d 1307, 1987 N.J. Super. LEXIS 1030 (App.Div.), certif. denied, 107 N.J. 638, 527 A.2d 460, 1987 N.J. LEXIS 1585 (N.J. 1987), certif. denied, 107 N.J. 638, 527 A.2d 460, 1987 N.J. LEXIS 1586 (N.J. 1987).
A state was not entitled to initiate a condemnation action against a landowner where it failed to comply with N.J. Stat. Ann. § 20:3-6 by undertaking bona fide negotiations with the landowner, which negotiations should include an offer in writing and a reasonable disclosure of all compensation calculation information, including a complete appraisal report. State by Commissioner of Transp. v. Hancock, 208 N.J. Super. 737, 506 A.2d 855, 1985 N.J. Super. LEXIS 1652 (Law Div.), aff'd, 210 N.J. Super. 568, 510 A.2d 278, 1985 N.J. Super. LEXIS 1683 (App.Div. 1985), disapproved, State v. Morristown, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
Legislature’s purpose in enacting N.J. Stat. Ann. § 20:3-6 was, to encourage entities with condemnation powers to make acquisitions without litigation, thereby saving both the acquiring entity and the condemnee the expenses and delay of litigation, and permits the landowner to receive and keep full compensation; if a condemnor may ignore the statute and later cure the proceedings, the purpose of § 20:3-6 will be completely frustrated. Rockaway v. Donofrio, 186 N.J. Super. 344, 452 A.2d 694, 1982 N.J. Super. LEXIS 919 (App.Div. 1982), certif. denied, 95 N.J. 183, 470 A.2d 409, 1983 N.J. LEXIS 3279 (N.J. 1983).
Where a municipal borough filed a condemnation complaint against property owners, for a portion of their real estate for the purpose of street improvements, but did not comply with the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq., and particularly failed to satisfy the requirements of N.J. Stat. Ann. § 20:3-6 before the borough initiated the action, the trial court erred in granting the borough summary judgment and the complaint was dismissed. Rockaway v. Donofrio, 186 N.J. Super. 344, 452 A.2d 694, 1982 N.J. Super. LEXIS 919 (App.Div. 1982), certif. denied, 95 N.J. 183, 470 A.2d 409, 1983 N.J. LEXIS 3279 (N.J. 1983).
Department of Transportation (DOT) complied with the requirements of the Eminent Domain Act of 1971 when it made a firm offer to property owner, explained the basis for the offer, and rejected property owner’s counter-offer; the court found that the DOT was not required to engage in a negotiation or make offers and counter-offers. State v. Rowland, 183 N.J. Super. 558, 444 A.2d 1123, 1982 N.J. Super. LEXIS 748 (Law Div. 1982), overruled,  State by Commissioner of Transp. v. Hancock, 210 N.J. Super. 568, 510 A.2d 278, 1985 N.J. Super. LEXIS 1683 (App.Div. 1985).
In condemnation actions the reasonable disclosure requirement of N.J. Stat. Ann. § 20:3-6 does not require the condemnor to produce written appraisals of the property to be condemned to the condemnee. State by Commissioner of Transp. v. Meisler, 128 N.J. Super. 307, 319 A.2d 790, 1974 N.J. Super. LEXIS 675 (Law Div. 1974), overruled,  State by Commissioner of Transp. v. Hancock, 210 N.J. Super. 568, 510 A.2d 278, 1985 N.J. Super. LEXIS 1683 (App.Div. 1985).
Housing authority properly filed petition for condemnation proceeding where there was a disagreement as to the price of the property within the meaning of former N.J. Rev. Stat. § 20:1-1 (now N.J. Stat. Ann. § 20:3-6) and the authority could not acquire the property by agreement. Ryan v. Housing Authority of Newark, 125 N.J.L. 336, 15 A.2d 647, 1940 N.J. Sup. Ct. LEXIS 76 (Sup. Ct. 1940).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Borough, as the condemning authority, was not required to engage in negotiations with the holder of the final judgment of foreclosure for the property sought to be condemned for redevelopment after the negotiations between the borough and the mortgagor as such prior negotiations satisfied the obligation to conduct bona fide negotiations with the property owner. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Prior to instituting a condemnation action, a condemning authority has an obligation to present an offer to acquire the subject property and to engage in bona fide negotiations only with the holder of the title of record or the holder of the interest sought to be condemned. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
Real Property Law: Eminent Domain Proceedings: Procedure
Borough, as the condemning authority, was not required to engage in negotiations with the holder of the final judgment of foreclosure for the property sought to be condemned for redevelopment after the negotiations between the borough and the mortgagor as such prior negotiations satisfied the obligation to conduct bona fide negotiations with the property owner. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Prior to instituting a condemnation action, a condemning authority has an obligation to present an offer to acquire the subject property and to engage in bona fide negotiations only with the holder of the title of record or the holder of the interest sought to be condemned. Borough of Merchantville v. Malik & Son, LLC, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Borough’s condemnation complaint was properly granted, as the property owner’s rejection of the borough’s offer to purchase its property and the owner’s vague invitation to discuss “more reasonable compensation” was inadequate evidence that the property was worth more than the amount offered, and constituted a sufficient rejection of the offer to permit the borough to proceed with litigation. Borough of Merchantville v. Malik & Son, LLC, 429 N.J. Super. 416, 59 A.3d 1085, 2013 N.J. Super. LEXIS 13 (App.Div. 2013), aff'd, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Lien holder’s motion to dismiss a borough’s condemnation complaint was properly denied, because a condemning authority is not obligated under N.J. Stat. Ann. § 20:3-6 to negotiate with the assignee of a mortgagee which has obtained a final judgment of foreclosure on the subject property. Borough of Merchantville v. Malik & Son, LLC, 429 N.J. Super. 416, 59 A.3d 1085, 2013 N.J. Super. LEXIS 13 (App.Div. 2013), aff'd, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
In a condemnation case wherein the condemnor failed to comply with the precondemnation requirements of N.J. Stat. Ann. § 20:3-6; failed to serve the property owner with process in accordance with the N.J. Rules of Court; and failed to serve the property owner with notice of the commissioners’ hearing, the judgment of condemnation was void, irrespective of the sale of the subject property to a third party. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to serve a property owner with notice of the commissioners’ hearing in accordance with N.J. Stat. Ann. § 20:3-12(c), the commissioners’ appraisal is void. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to comply with the precondemnation procedures set forth in N.J. Stat. Ann. § 20:3-6, a trial court lacks jurisdiction and must dismiss the complaint in condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
In exercising their powers of eminent domain, government entities must strictly comply with the rules and statutes governing condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Trial court erred in entering an order determining what property had been taken because the function of the condemnation commissioners and the jury was limited to a determination of the compensation to be made for the takings, not to decide what property had been taken. Thus, it was improper for the jury to decide whether plaintiff’s taking included defendant’s easement over adjoining property; issues other than that of value and damages were to be presented to and decided by the trial court before its judgment appointing condemnation commissioners. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
If land burdened with an easement is taken by eminent domain, the owner’s measure of damage is the market value of the land as affected by the easement; the easement itself attaches to the land of the owner of the dominant fee and is appurtenant to his land, and it must be valued with reference to it and not as though the easement constituted a separate entity. The owner of the dominant estate must be compensated for the value of the easement taken from him and the measure of damage is the difference in the market value of the dominant estate with the easement and its value without the easement. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
If there are any issues to be decided other than that of value and damages—be they a challenge to the plaintiff’s right to exercise the power of eminent domain or a claim that the condemnor is in fact taking more property and rights than those described in the complaint—those issues must be presented to and decided by the court before it enters judgment appointing condemnation commissioners. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
Fundamental fairness and the governing statute mandate that the factfinder in condemnation proceedings be limited to the sole issue of compensation because the condemnor will obtain, by virtue of the condemnation proceedings, title only to the land and property rights described in the complaint. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
Real Property Law: Eminent Domain Proceedings: Valuation
In condemnation proceedings, as an appraisal report the borought submitted to the property owner was based on approved appraisal methodology, and as the borough offered the owner the “as is” value determined by the appraiser, the borough complied with its obligation under N.J. Stat. Ann. § 20:3-6 to negotiate in good faith. Borough of Merchantville v. Malik & Son, LLC, 429 N.J. Super. 416, 59 A.3d 1085, 2013 N.J. Super. LEXIS 13 (App.Div. 2013), aff'd, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: General Overview
Lien holder’s motion to dismiss a borough’s condemnation complaint was properly denied, because a condemning authority is not obligated under N.J. Stat. Ann. § 20:3-6 to negotiate with the assignee of a mortgagee which has obtained a final judgment of foreclosure on the subject property. Borough of Merchantville v. Malik & Son, LLC, 429 N.J. Super. 416, 59 A.3d 1085, 2013 N.J. Super. LEXIS 13 (App.Div. 2013), aff'd, 218 N.J. 556, 95 A.3d 709, 2014 N.J. LEXIS 873 (N.J. 2014).
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Administrative Code:
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§ 20:3-7. Procedure in actions


[bookmark: Bookmark__a_0](a)  Rules of procedure.
The procedure governing the action shall be in accordance with the rules.
[bookmark: Bookmark__b_0](b)  Multiple proceedings.
The condemnation of 10 or less parcels of property lying wholly within the same county may be joined in one action; provided that a separate award, judgment and appeal shall be made, entered and taken with respect to each parcel more than 10 parcels may be joined in one action only with leave of court.
[bookmark: Bookmark__c_0](c)  Amendments.
Amended and supplemental pleadings, descriptions, surveys, plans, declarations of taking and the like, may be permitted and parties added or eliminated, in accordance with the rules.
[bookmark: History_5]History


L. 1971, c. 361, § 7.
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Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: Constitutional Limits
Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Joinder of Properties
Civil Procedure: Eminent Domain Proceedings: Process
Civil Procedure: Eminent Domain Proceedings: State Condemnations
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Procedure
Transportation Law: Air Transportation: Airports: General Overview
Civil Procedure: Jurisdiction: Personal Jurisdiction & In Rem Actions: Constitutional Limits
Due process renders a judgment void when a plaintiff fails to serve a defendant in accordance with N.J. Ct. R. 4:4-3 and N.J. Ct. R. 4:4-4, and/or N.J. Ct. R. 4:67-3. Failure of due process renders a trial court without jurisdiction over the defendant and without the authority to enter a judgment affecting the defendant’s rights or property. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Civil Procedure: Eminent Domain Proceedings: General Overview
Where the county filed a condemnation suit against landowners to take a portion of the landowners’ property for road improvements, but the landowners appealed on grounds that the description and sketch annexed to the complaint left some uncertainty as to whether the landowners were compensated for a sight easement, the trial court properly amended the county’s complaint under N.J. Stat. Ann. § 20:3-7(c) by interpreting the descriptions and plats attached to the complaint and specifying the exact amount of square footage to be taken by the county. County of Monmouth v. Kohl, 242 N.J. Super. 210, 576 A.2d 323, 1990 N.J. Super. LEXIS 225 (App.Div.), certif. denied, 122 N.J. 405, 585 A.2d 402, 1990 N.J. LEXIS 1322 (N.J. 1990).
Under the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq., common ownership was relevant to determine whether valuations of two separate properties subject to partial condemnation were to be tried separately under N.J. Stat. Ann. § 20:3-7(b) because unity of use of the remaining lot portions was one of the factors to be considered in setting prospective value, as well as value at the time of condemnation. State by Commissioner of Transp. v. Silver, 92 N.J. 507, 457 A.2d 463, 1983 N.J. LEXIS 2356 (N.J. 1983).
Civil Procedure: Eminent Domain Proceedings: Joinder of Properties
Order denying defendants’ motion seeking to consolidate two condemnation cases was reversed and remanded to the trial court for consideration of various factors, including the issue of unity of ownership regarding the five contiguous parcels of realty involved since some of the parcels were owned by a family controlled limited liability company (LLC) and others were owned by individuals or a combination of family members; on remand, the trial court was to determine whether evidence surrounding ownership and control of the LLC was held by the same individuals who individually owned the other parcels of realty resulting in identity of common beneficial interest over all parcels and defendants’ theory on the method of valuation, suggesting use of an integrated value to determine the highest and best use of the combined assemblage of realty, which had to be determined by the fact-finder. Union County Imp. Authority v. Artaki, LLC, 392 N.J. Super. 141, 920 A.2d 125, 2007 N.J. Super. LEXIS 108 (App.Div. 2007).
Civil Procedure: Eminent Domain Proceedings: Process
Where a condemnee’s property consisted of 726 acres, which comprised seven divided among four distinct tracts, the trial court erred by failing to make findings as to which lots hosted a 102-acre airport facility, which lots fell within the New Jersey Department of Transportation’s (NJDOT’s) airport safety zone, which lots might be impacted by future improvements as contemplated by NJDOT’s environmental assessment, and which lots consisted of open fields or farms that were unaffected by airport operations. Township of Readington v. Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100, 2009 N.J. Super. LEXIS 205 (App.Div. 2009), certif. denied, 201 N.J. 154, 988 A.2d 1177, 2010 N.J. LEXIS 123 (N.J. 2010).
Civil Procedure: Eminent Domain Proceedings: State Condemnations
In a condemnation case wherein the condemnor failed to comply with the precondemnation requirements of N.J. Stat. Ann. § 20:3-6; failed to serve the property owner with process in accordance with the N.J. Rules of Court; and failed to serve the property owner with notice of the commissioners’ hearing, the judgment of condemnation was void, irrespective of the sale of the subject property to a third party. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to serve a property owner with notice of the commissioners’ hearing in accordance with N.J. Stat. Ann. § 20:3-12(c), the commissioners’ appraisal is void. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Due process renders a judgment void when a plaintiff fails to serve a defendant in accordance with N.J. Ct. R. 4:4-3 and N.J. Ct. R. 4:4-4, and/or N.J. Ct. R. 4:67-3. Failure of due process renders a trial court without jurisdiction over the defendant and without the authority to enter a judgment affecting the defendant’s rights or property. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to comply with the precondemnation procedures set forth in N.J. Stat. Ann. § 20:3-6, a trial court lacks jurisdiction and must dismiss the complaint in condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
In exercising their powers of eminent domain, government entities must strictly comply with the rules and statutes governing condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Real Property Law: Eminent Domain Proceedings: General Overview
Under the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq., common ownership was relevant to determine whether valuations of two separate properties subject to partial condemnation were to be tried separately under N.J. Stat. Ann. § 20:3-7(b) because unity of use of the remaining lot portions was one of the factors to be considered in setting prospective value, as well as value at the time of condemnation. State by Commissioner of Transp. v. Silver, 92 N.J. 507, 457 A.2d 463, 1983 N.J. LEXIS 2356 (N.J. 1983).
Real Property Law: Eminent Domain Proceedings: Procedure
Order denying defendants’ motion seeking to consolidate two condemnation cases was reversed and remanded to the trial court for consideration of various factors, including the issue of unity of ownership regarding the five contiguous parcels of realty involved since some of the parcels were owned by a family controlled limited liability company (LLC) and others were owned by individuals or a combination of family members; on remand, the trial court was to determine whether evidence surrounding ownership and control of the LLC was held by the same individuals who individually owned the other parcels of realty resulting in identity of common beneficial interest over all parcels and defendants’ theory on the method of valuation, suggesting use of an integrated value to determine the highest and best use of the combined assemblage of realty, which had to be determined by the fact-finder. Union County Imp. Authority v. Artaki, LLC, 392 N.J. Super. 141, 920 A.2d 125, 2007 N.J. Super. LEXIS 108 (App.Div. 2007).
In a condemnation case wherein the condemnor failed to comply with the precondemnation requirements of N.J. Stat. Ann. § 20:3-6; failed to serve the property owner with process in accordance with the N.J. Rules of Court; and failed to serve the property owner with notice of the commissioners’ hearing, the judgment of condemnation was void, irrespective of the sale of the subject property to a third party. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to serve a property owner with notice of the commissioners’ hearing in accordance with N.J. Stat. Ann. § 20:3-12(c), the commissioners’ appraisal is void. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
When a condemnor fails to comply with the precondemnation procedures set forth in N.J. Stat. Ann. § 20:3-6, a trial court lacks jurisdiction and must dismiss the complaint in condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
In exercising their powers of eminent domain, government entities must strictly comply with the rules and statutes governing condemnation. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Transportation Law: Air Transportation: Airports: General Overview
Where a condemnee’s property consisted of 726 acres, which comprised seven divided among four distinct tracts, the trial court erred by failing to make findings as to which lots hosted a 102-acre airport facility, which lots fell within the New Jersey Department of Transportation’s (NJDOT’s) airport safety zone, which lots might be impacted by future improvements as contemplated by NJDOT’s environmental assessment, and which lots consisted of open fields or farms that were unaffected by airport operations. Township of Readington v. Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100, 2009 N.J. Super. LEXIS 205 (App.Div. 2009), certif. denied, 201 N.J. 154, 988 A.2d 1177, 2010 N.J. LEXIS 123 (N.J. 2010).
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§ 20:3-8. Commencement of action


The action shall be instituted by filing of a verified complaint in form and content specified by the rules and shall demand judgment that condemnor is duly vested with and has duly exercised its authority to acquire the property being condemned, and for an order appointing commissioners to fix the compensation required to be paid.
[bookmark: History_6]History


L. 1971, c. 361, § 8.
[bookmark: Annotations_4]Annotations
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Civil Procedure: Justiciability: Standing: General Overview
Civil Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Over Actions: Exclusive Jurisdiction
Civil Procedure: Eminent Domain Proceedings: Appellate Review
Civil Procedure: Eminent Domain Proceedings: Attorney Fees
Civil Procedure: Eminent Domain Proceedings: Process
Real Property Law: Eminent Domain Proceedings: Procedure
Real Property Law: Zoning & Land Use: Comprehensive Plans
Civil Procedure: Justiciability: Standing: General Overview
Where construction of a residence for disabled persons was planned, a corporation and a disabled person had standing under the Equal Protection Clause, Fair Housing Act, 42 U.S.C.S. §§ 3604-3616(a), and New Jersey Law Against Discrimination (NJLAD), N.J. Stat. Ann. § 10:5, to sue a borough and a city about the borough’s condemnation action under N.J. Stat. Ann. § 20:3-8 because they had alleged sufficient injuries and were “aggrieved” persons. However, the NJLAD claims were dismissed because the federal district court lacked jurisdiction over claims of discrimination in land use policy by a municipality that arose under N.J. Stat. Ann. § 10:5-12.5. Kessler Inst. for Rehabilitation v. Mayor of Essex Fells, 876 F. Supp. 641, 1995 U.S. Dist. LEXIS 1335 (D.N.J. 1995).
Civil Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Over Actions: Exclusive Jurisdiction
Where construction of a residence for disabled persons was planned, a corporation and a disabled person had standing under the Equal Protection Clause, Fair Housing Act, 42 U.S.C.S. §§ 3604-3616(a), and New Jersey Law Against Discrimination (NJLAD), N.J. Stat. Ann. § 10:5, to sue a borough and a city about the borough’s condemnation action under N.J. Stat. Ann. § 20:3-8 because they had alleged sufficient injuries and were “aggrieved” persons. However, the NJLAD claims were dismissed because the federal district court lacked jurisdiction over claims of discrimination in land use policy by a municipality that arose under N.J. Stat. Ann. § 10:5-12.5. Kessler Inst. for Rehabilitation v. Mayor of Essex Fells, 876 F. Supp. 641, 1995 U.S. Dist. LEXIS 1335 (D.N.J. 1995).
Civil Procedure: Eminent Domain Proceedings: Appellate Review
In a condemnation case wherein both the State and the property owner filed appeals from the commissioners’ award fixing just compensation for a temporary taking, the trial court erred by reinstating the commissioners’ award over the parties’ objection after dismissing their appeals sua sponte as the award did not become a final judgment once their respective objections and appeals were filed. State ex rel. Com'r of Transp. v. Shalom Money St., LLC, 432 N.J. Super. 1, 71 A.3d 901, 2013 N.J. Super. LEXIS 96 (App.Div. 2013).
Civil Procedure: Eminent Domain Proceedings: Attorney Fees
Where a condemnation action is abandoned, a condemnee is entitled to reasonable counsel fees and expenses from the point at which the property is formally targeted for condemnation—which is the date the “action” begins—not from the date the condemnation complaint is filed. Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Civil Procedure: Eminent Domain Proceedings: Process
Where a condemnation action is abandoned, a condemnee is entitled to reasonable counsel fees and expenses from the point at which the property is formally targeted for condemnation—which is the date the “action” begins—not from the date the condemnation complaint is filed. Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Real Property Law: Eminent Domain Proceedings: Procedure
In a condemnation case wherein both the State and the property owner filed appeals from the commissioners’ award fixing just compensation for a temporary taking, the trial court erred by reinstating the commissioners’ award over the parties’ objection after dismissing their appeals sua sponte as the award did not become a final judgment once their respective objections and appeals were filed. State ex rel. Com'r of Transp. v. Shalom Money St., LLC, 432 N.J. Super. 1, 71 A.3d 901, 2013 N.J. Super. LEXIS 96 (App.Div. 2013).
Real Property Law: Zoning & Land Use: Comprehensive Plans
Where construction of a residence for disabled persons was planned, a corporation and a disabled person had standing under the Equal Protection Clause, Fair Housing Act, 42 U.S.C.S. §§ 3604-3616(a), and New Jersey Law Against Discrimination (NJLAD), N.J. Stat. Ann. § 10:5, to sue a borough and a city about the borough’s condemnation action under N.J. Stat. Ann. § 20:3-8 because they had alleged sufficient injuries and were “aggrieved” persons. However, the NJLAD claims were dismissed because the federal district court lacked jurisdiction over claims of discrimination in land use policy by a municipality that arose under N.J. Stat. Ann. § 10:5-12.5. Kessler Inst. for Rehabilitation v. Mayor of Essex Fells, 876 F. Supp. 641, 1995 U.S. Dist. LEXIS 1335 (D.N.J. 1995).
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LAW REVIEWS & JOURNALS:
36 Rutgers L. Rec. 300, ARTICLE: Compensation and Relocation Assistance for New Jersey Residents Displaced by Redevelopment: Reform Recommendations of the State Department of the Public Advocate.
36 Rutgers L. Rec. 300, ARTICLE: Compensation and Relocation Assistance for New Jersey Residents Displaced by Redevelopment: Reform Recommendations of the State Department of the Public Advocate.
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§ 20:3-9. Process


After the filing of the complaint, the condemnor shall issue and with due diligence, cause process to be served or published in accordance with the rules. Notice given and process served or published in accordance with the rules shall be effective to bind all condemnees.
[bookmark: History_7]History


L. 1971, c. 361, § 9.
[bookmark: Annotations_5]Annotations
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Civil Procedure: Pleading & Practice: Service of Process: General Overview
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Procedure
Real Property Law: Eminent Domain Proceedings: Valuation
Civil Procedure: Pleading & Practice: Service of Process: General Overview
In a condemnation action brought by a private pipe line company engaged as a common carrier of petroleum products, landowner appeared and vigorously objected to the right of the company to condemn landowner’s property; landowner did not show that the alleged defective service under former N.J. Rev. Stat. § 20:1-3 (now N.J. Stat. Ann. § 20:3-9) upon certain parties named in the proceedings, if any, prejudiced the landowner’s rights. Faubel v. Buckeye Pipe Line Co., 20 N.J. Super. 116, 89 A.2d 286, 1952 N.J. Super. LEXIS 868 (Law Div. 1952).
Real Property Law: Eminent Domain Proceedings: General Overview
In a condemnation action brought by a private pipe line company engaged as a common carrier of petroleum products, landowner appeared and vigorously objected to the right of the company to condemn landowner’s property; landowner did not show that the alleged defective service under former N.J. Rev. Stat. § 20:1-3 (now N.J. Stat. Ann. § 20:3-9) upon certain parties named in the proceedings, if any, prejudiced the landowner’s rights. Faubel v. Buckeye Pipe Line Co., 20 N.J. Super. 116, 89 A.2d 286, 1952 N.J. Super. LEXIS 868 (Law Div. 1952).
Real Property Law: Eminent Domain Proceedings: Procedure
Regardless of the procedure or measure of damages prescribed in federal and some other state jurisdictions, the New Jersey legislature has ordained that municipally-owned land is to be acquired for state highway purposes by gift, devise or purchase, or by condemnation in the manner provided in the former Eminent Domain Act, N.J. Stat. Ann. § 20:1-1 et seq., (now N.J. Stat. Ann. § 20:3-1) which requires compensation to be paid to the owner according to the “just value” of the lands taken. On appeal from an award under former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-9), the court has no power to go beyond the clear direction of the statute to fix the value of the lands taken and damage by reason of such taking. State by Commissioner of Transp. v. South Hackensack, 111 N.J. Super. 534, 269 A.2d 769, 1970 N.J. Super. LEXIS 450 (App.Div. 1970), certif. denied, 57 N.J. 433, 273 A.2d 60, 1971 N.J. LEXIS 317 (N.J. 1971).
Real Property Law: Eminent Domain Proceedings: Valuation
Regardless of the procedure or measure of damages prescribed in federal and some other state jurisdictions, the New Jersey legislature has ordained that municipally-owned land is to be acquired for state highway purposes by gift, devise or purchase, or by condemnation in the manner provided in the former Eminent Domain Act, N.J. Stat. Ann. § 20:1-1 et seq., (now N.J. Stat. Ann. § 20:3-1) which requires compensation to be paid to the owner according to the “just value” of the lands taken. On appeal from an award under former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-9), the court has no power to go beyond the clear direction of the statute to fix the value of the lands taken and damage by reason of such taking. State by Commissioner of Transp. v. South Hackensack, 111 N.J. Super. 534, 269 A.2d 769, 1970 N.J. Super. LEXIS 450 (App.Div. 1970), certif. denied, 57 N.J. 433, 273 A.2d 60, 1971 N.J. LEXIS 317 (N.J. 1971).
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LAW REVIEWS & JOURNALS:
31 Rutgers L.J. 913, SYMPOSIUM: FEDERALISM AFTER ALDEN: NOTE: DEALING A FAIR HAND TO ATLANTIC CITY PROPERTY OWNERS.
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§ 20:3-10. Lis pendens


Within 14 days after the filing of the complaint, the condemnor shall cause to be filed and recorded in the recording office, a notice of the pendency of the action, in form and content specified by the rules. Such notice shall include the title of the action; the docket number thereof, if known; the date of the commencement of the action, a description of the property and the interests therein being condemned, as set forth in the complaint; and the names and addresses of all condemnees known to the condemnor and the nature of their alleged interests in said property. The lis pendens shall be indexed by the recording official, listing the condemnees as grantors and the condemnor as grantee. In default of such record, persons acquiring an interest in or lien upon the property without actual notice of the action, shall not be bound thereby but the failure to comply with the provisions of this section shall not otherwise affect such proceedings.
[bookmark: History_8]History


L. 1971, c. 361, § 10.
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§ 20:3-11. Denial of authority to condemn


Failure to deny the authority of the condemnor to condemn in the manner provided for by the rules, shall constitute a waiver of such defense. When the authority to condemn is denied, all further steps in the action shall be stayed until that issue has been finally determined.
[bookmark: History_9]History


L. 1971, c. 361, § 11.
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Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Deposits
Civil Procedure: Eminent Domain Proceedings: Process
Governments: Public Improvements: Community Redevelopment
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Civil Procedure: Eminent Domain Proceedings: General Overview
In a condemnation action in which a property owner challenged a municipality’s authority to condemn an easement over his property for a sewer line because of the route over his property chosen by the municipality, pursuant to the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-11, once the owner challenged the municipality’s authority to condemn all further proceedings in the condemnation action as well as all work within a disputed section of the route had to be stayed until the question of route was completely determined, including exhaustion of the appellate process if appellate review was sought. Bridgewater v. Yarnell, 64 N.J. 211, 314 A.2d 367, 1974 N.J. LEXIS 210 (N.J. 1974).
Civil Procedure: Eminent Domain Proceedings: Deposits
Where a condemnee denies the authority to condemn, N.J. Stat. Ann. § 20:3-11 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to -50, does not prohibit the condemnor from making a just compensation deposit so long as the condemnee remains in possession of the property. Township of Piscataway v. South Washington Ave., LLC, 400 N.J. Super. 358, 947 A.2d 663, 2008 N.J. Super. LEXIS 102 (App.Div. 2008).
Civil Procedure: Eminent Domain Proceedings: Process
Where a condemnee denies the authority to condemn, N.J. Stat. Ann. § 20:3-11 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to -50, does not prohibit the condemnor from making a just compensation deposit so long as the condemnee remains in possession of the property. Township of Piscataway v. South Washington Ave., LLC, 400 N.J. Super. 358, 947 A.2d 663, 2008 N.J. Super. LEXIS 102 (App.Div. 2008).
Governments: Public Improvements: Community Redevelopment
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
Real Property Law: Eminent Domain Proceedings: General Overview
County that purchased a commercial building did so subject to existing tenancies, but this did not prevent the county, as a governmental agency, from exercising its eminent domain powers, under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., with respect to such tenancies; order in the instant action was a final determination of the county’s authority to condemn, under N.J. Stat. Ann. § 20:3-11. County of Sussex v. Merrill Lynch Pierce Fenner & Smith, Inc., 351 N.J. Super. 66, 796 A.2d 958, 2001 N.J. Super. LEXIS 504 (Law Div. 2001), aff'd, 351 N.J. Super. 1, 796 A.2d 913, 2002 N.J. Super. LEXIS 219 (App.Div. 2002).
In a condemnation action in which a property owner challenged a municipality’s authority to condemn an easement over his property for a sewer line because of the route over his property chosen by the municipality, pursuant to the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-11, once the owner challenged the municipality’s authority to condemn all further proceedings in the condemnation action as well as all work within a disputed section of the route had to be stayed until the question of route was completely determined, including exhaustion of the appellate process if appellate review was sought. Bridgewater v. Yarnell, 64 N.J. 211, 314 A.2d 367, 1974 N.J. LEXIS 210 (N.J. 1974).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
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LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article IV. Jurisdiction and Procedure (§§ 20:3-5 — 20:3-14)

§ 20:3-12. Appointment of commissioners and hearings


[bookmark: Bookmark__a_1](a)  Waiver of appointment of commissioners. By stipulation filed in the cause, the condemnor and all condemnees may waive the appointment of commissioners and in such event, the action shall proceed to trial before the court.
[bookmark: Bookmark__b_1](b)  Appointment and qualification of commissioners. Upon determination that the condemnor is authorized to and has duly exercised its power of eminent domain, the court shall appoint 3 commissioners to determine the compensation to be paid by reason of the exercise of such power. Such commissioners shall be residents of the county in which any part of the property being condemned is located or, in the case of the commissioner who must be an attorney, be actively engaged in the practice of law in the county. One of such commissioners shall be an attorney, admitted to practice in this State for at least 10 years, who shall preside at all hearings and rule on all questions of evidence and procedure, subject to a review by a majority of the commissioners. The commissioners shall take and subscribe an oath faithfully and impartially to perform their duties, and to make a true award to the best of their skills and understanding, which oath shall be filed with their award. Should a commissioner die, become disqualified, unable, neglect or refuse to act, the remaining 2 commissioners shall perform the duties of office with the same authority as if all commissioners were acting. The court may fill any vacancy in office, and for cause, may vacate any appointment and appoint a successor in office.
[bookmark: Bookmark__c_1](c)  Hearings——subpoena. Upon notice of at least 10 days, the commissioners shall hold hearings at which the parties and their witnesses may be heard, under oath, administered by any commissioner. The conduct of the hearings shall be governed by the rules of evidence except that testimony as to comparable sales shall be considered an exception to the hearsay rule. The compulsory attendance of witnesses and production of records thereat may be compelled by the commissioners. At the request of any party, and at his expense, a stenographic record of the hearing shall be maintained. A majority of commissioners shall be in attendance at all hearings.
[bookmark: Bookmark__d_0](d)  Limited discovery. At least 15 days prior to the hearing the parties shall exchange a list of comparable sales intended to be introduced by them setting forth as to each comparable sale the following information: name of seller and purchaser; location of property by block, lot and municipality; date of sale; the consideration; and book and page of recording. No party shall be permitted to offer testimony of any comparable sale not set forth in said list unless consented to by all other parties. There shall be no discovery on the issue of the authority to condemn except by leave of court.
[bookmark: Bookmark__e_0](e)  Proof. At the hearing, the condemnor shall proceed first to offer proof of the nature and extent of the taking, and its opinion of the compensation payable by reason thereof.
[bookmark: Bookmark__f_0](f)  Inspection of property. Commissioners may inspect the property being condemned, and shall so inspect when requested by any party, and in addition, when requested by any party, the commissioners shall inspect two of the comparable sales testified to by said party. Such inspection may be in the absence of the parties, unless attendance at inspection is requested by the parties, or any of them. This right of inspection shall exist notwithstanding that the structures on the property may have been demolished and the site altered.
[bookmark: Bookmark__g_0](g)  Award of commissioners. Within 4 months next following their appointment, or within any extended period in accordance with the rules, the commissioners, or a majority of them, shall make and file in form and content fixed by the rules, an award fixing and determining the compensation to be paid by the condemnor. The requirements respecting the time of filing of such award shall be directory and not mandatory, and a failure to make and file the same within the time specified, shall not invalidate the award or oust the commissioners of jurisdiction to complete their duties. Upon its own motion, or on application of any party, made within 60 days after the filing of the award, the court may authorize the commissioners to amend, supplement, modify, or correct their award.
[bookmark: Bookmark__h_0](h)  Judgment. Any award as to which no appeal is taken in accordance with the rules, shall become final as of course, and shall constitute a final judgment. If not paid within 60 days after final judgment, execution may issue as in other actions at law.
[bookmark: Bookmark__i_0](i)  Commissioners’ fees and expenses. The court, upon application of any party, including the commissioners, shall fix reasonable fees, costs and expenses of the commissioners, clerks and other persons performing any of their duties, all of which shall be paid by the condemnor.
[bookmark: History_10]History


L. 1971, c. 361, § 12.
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Real Property Law: Eminent Domain Proceedings: Valuation
Real Property Law: Zoning & Land Use
Administrative Law: Judicial Review: Reviewability: Jurisdiction & Venue
The court lacked jurisdiction to render a decision on motions filed by the state and by landowners regarding the admissibility of evidence in a condemnation proceeding pending before the condemnation commissioners, initiated by the state under the New Jersey Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., because N.J. Stat. Ann. § 20:3-12(b) empowered the presiding commissioner to rule on evidentiary matters and the court could not rule on the admissibility of evidence until an award was made and the matter was appealed to the court. State by Commissioner of Transp. v. McCarthy, 240 N.J. Super. 464, 573 A.2d 532, 1990 N.J. Super. LEXIS 152 (Law Div. 1990).
Business & Corporate Law: Distributorships & Franchises: Franchise Relationships: Franchise Agreements
Because a franchise agreement permitted the franchisor to terminate the franchise in the event of condemnation, the franchisee waived his entitlement as a tenant to an allocation of the value of the leasehold from a condemnation award to the franchisor, and neither the federal Petroleum Marketing Practices Act, 15 U.S.C.S. § 2801 et seq., nor the New Jersey Franchise Practices Act, N.J. Stat. Ann. § 56:10-1 et seq., prohibited the waiver. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Civil Procedure: Remedies: Judgment Interest: General Overview
Because former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-12) directed the state highway commissioners to make a condemnation award that represented a just and equitable appraisement of the value of the land at issue, the award contemplated interest from the date the award was made, as the state’s appeal of the award was without substantial merit. State by State Highway Comm'r v. Hankins, 59 N.J. Super. 27, 157 A.2d 41, 1960 N.J. Super. LEXIS 584 (Law Div.), rev'd, 63 N.J. Super. 326, 164 A.2d 615, 1960 N.J. Super. LEXIS 423 (App.Div. 1960).
Civil Procedure: Eminent Domain Proceedings: General Overview
Notice to a property owner in a condemnation proceeding regarding a hearing by the condemnation commissioners to determine the amount of compensation to be paid to the property owner was insufficient when it failed to give the property owner notice that an appeal of the commissioners’ report would be precluded by the property owner’s failure to appear at the hearing. Borough of Keyport v. Maropakis, 332 N.J. Super. 210, 753 A.2d 154, 2000 N.J. Super. LEXIS 255 (App.Div. 2000).
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
In a condemnation proceeding, the making of a stenographic record of the commissioners’ hearings were a rare but permissible procedure under N.J. Stat. Ann. § 20:3-12(c) of the New Jersey Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
Trial court’s award of damages on a condemnation proceeding was proper under N.J. Ct. R. 4:61-1(a), N.J. Const. art. I, § 20, and the Eminent Domain Act, former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-12), because it was not arrived at due to mistake, passion, prejudice or partiality; and because comparable sales was the only valuation method usable in this case. State by Roe v. Vacation Land, Inc., 92 N.J. Super. 471, 224 A.2d 31, 1966 N.J. Super. LEXIS 526 (App.Div. 1966).
Measure of compensation under N.J. Const. art. I, par. 20 and former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-12) is the fair market value. Where the taking is partial, the measure of damages is the difference in the value of the tract before and after the taking, or the value of the land that is taken and compensation for the diminution in value that will result from the taking. State by State Highway Comm'r v. Williams, 65 N.J. Super. 518, 168 A.2d 233, 1961 N.J. Super. LEXIS 711 (App.Div. 1961).
Expert’s testimony as to the value of a gasoline service station’s business in a condemnation case was properly admitted, despite the expert’s lack of experience buying and selling businesses, where the expert had experience as an appraiser of such businesses. State by State Highway Comm'r v. Williams, 65 N.J. Super. 518, 168 A.2d 233, 1961 N.J. Super. LEXIS 711 (App.Div. 1961).
Because former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-12) directed the state highway commissioners to make a condemnation award that represented a just and equitable appraisement of the value of the land at issue, the award contemplated interest from the date the award was made, as the state’s appeal of the award was without substantial merit. State by State Highway Comm'r v. Hankins, 59 N.J. Super. 27, 157 A.2d 41, 1960 N.J. Super. LEXIS 584 (Law Div.), rev'd, 63 N.J. Super. 326, 164 A.2d 615, 1960 N.J. Super. LEXIS 423 (App.Div. 1960).
In a case where condemnation commissioners, appointed pursuant to former N.J. Stat. Ann. § 20:1-2 (now N.J. Stat. Ann. § 20:3-12), fixed the compensation for property, evidence of recent zoning change, which expanded permissible uses and increased potential value of the condemned property, should have been admitted by the trial court to determine damages owed to landowners for the public taking. State by State Highway Comm'r v. Gorga, 45 N.J. Super. 417, 133 A.2d 349, 1957 N.J. Super. LEXIS 593 (App.Div. 1957), aff'd, 26 N.J. 113, 138 A.2d 833, 1958 N.J. LEXIS 230 (N.J. 1958).
Application of landowners in a proceeding requesting the condemnation commissioners to reopen and reconsider their report to include additional compensation for the destruction of the access road to landowner’s property, where no appeal had been taken within the 30-day (now 60 day) period prescribed by former N.J. Rev. Stat. § 20:1-16 (now N.J. Stat. Ann. § 20:3-12), was denied by a judge of the Superior Court that was acting pro hac vice as a statutory agent and performing an almost ministerial duty; therefore of the denial was not subject to appellate review. In re New Jersey Turnpike Authority, 19 N.J. Super. 94, 88 A.2d 218, 1952 N.J. Super. LEXIS 934 (App.Div.), aff'd, 10 N.J. 456, 91 A.2d 857, 1952 N.J. LEXIS 261 (N.J. 1952).
The requirement under former N.J. Rev. Stat. § 20:1-3 (now N.J. Stat. Ann. § 20:3-12) that notice of condemnation hearing be given “not less than one week” (now ‘at least 10 days‘) prior to the hearing date mean that notice was required to be given at least seven days in advance of the hearing and could not reasonably be construed to require the giving of notice on seven separate occasions. Application of Buckeye Pipe Line Co., 20 N.J. Super. 123, 89 A.2d 289, 1952 N.J. Super. LEXIS 1243 (N.J. Super. Ct. 1952).
Civil Procedure: Eminent Domain Proceedings: Commissioners: Appointments
In a condemnation case wherein both the State and the property owner filed appeals from the commissioners’ award fixing just compensation for a temporary taking, the trial court erred by reinstating the commissioners’ award over the parties’ objection after dismissing their appeals sua sponte as the award did not become a final judgment once their respective objections and appeals were filed. State ex rel. Com'r of Transp. v. Shalom Money St., LLC, 432 N.J. Super. 1, 71 A.3d 901, 2013 N.J. Super. LEXIS 96 (App.Div. 2013).
Civil Procedure: Eminent Domain Proceedings: Jury Trials
In an eminent domain proceeding, the jury’s determination that a reasonably willing purchaser would not have paid substantially more for the property with the furnishings, fixtures, and equipment in the owners’ several commercial establishments was not a miscarriage of justice; therefore, the trial court did not err in denying the owners’ motion for additur or, in the alternative, a new trial. City of Long Branch v. Jui Yung Liu, 203 N.J. 464, 4 A.3d 542, 2010 N.J. LEXIS 910 (N.J. 2010).
Civil Procedure: Eminent Domain Proceedings: State Condemnations
In an eminent domain proceeding, the jury’s determination that a reasonably willing purchaser would not have paid substantially more for the property with the furnishings, fixtures, and equipment in the owners’ several commercial establishments was not a miscarriage of justice; therefore, the trial court did not err in denying the owners’ motion for additur or, in the alternative, a new trial. City of Long Branch v. Jui Yung Liu, 203 N.J. 464, 4 A.3d 542, 2010 N.J. LEXIS 910 (N.J. 2010).
Enlargement of a beach by a government-funded beach replenishment program, which extended dry land seaward from the prior mean high water mark, did not result in the owners of the oceanfront property gaining title to the formerly submerged land, as it remained in trust for the people of New Jersey. Therefore, the owners were not entitled to compensation for that land in eminent domain proceedings. City of Long Branch v. Jui Yung Liu, 203 N.J. 464, 4 A.3d 542, 2010 N.J. LEXIS 910 (N.J. 2010).
In a condemnation case wherein the condemnor failed to comply with the precondemnation requirements of N.J. Stat. Ann. § 20:3-6; failed to serve the property owner with process in accordance with the N.J. Rules of Court; and failed to serve the property owner with notice of the commissioners’ hearing, the judgment of condemnation was void, irrespective of the sale of the subject property to a third party. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Civil Rights Law: Section 1983 Actions: Due Process in State Proceedings
Former landowners’ claims against a city under 42 USCS § 1983 arising out of takings by the city could have been brought in New Jersey state court proceedings, including claims that they were entitled to taxes paid between the taking and the compensation, that they were deprived of their land before the condemnation took place, and that the compensation given was insufficient; because New Jersey fully protected all of the landowners’ rights, no federally protected rights were violated. Elterich v. Sea Isle City, 477 F.2d 289, 1973 U.S. App. LEXIS 10896 (3d Cir. N.J. 1973).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
In a condemnation action against a property owner and its franchisee, the franchisee was not entitled to a share in the owner’s award on the thesis that the award included the value of the franchisee’s lost good will and business opportunity; pursuant to existing New Jersey law, the condemnation commissioners fulfilled their statutory function by determining the value of the property as a unit and without allocating value to owners of portions of the fee title, and that value did not include the franchisee’s lost good will and business opportunity. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Because a franchise agreement permitted the franchisor to terminate the franchise in the event of condemnation, the franchisee waived his entitlement as a tenant to an allocation of the value of the leasehold from a condemnation award to the franchisor, and neither the federal Petroleum Marketing Practices Act, 15 U.S.C.S. § 2801 et seq., nor the New Jersey Franchise Practices Act, N.J. Stat. Ann. § 56:10-1 et seq., prohibited the waiver. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Former landowners’ claims against a city under 42 USCS § 1983 arising out of takings by the city could have been brought in New Jersey state court proceedings, including claims that they were entitled to taxes paid between the taking and the compensation, that they were deprived of their land before the condemnation took place, and that the compensation given was insufficient; because New Jersey fully protected all of the landowners’ rights, no federally protected rights were violated. Elterich v. Sea Isle City, 477 F.2d 289, 1973 U.S. App. LEXIS 10896 (3d Cir. N.J. 1973).
Condemnees were entitled to an award of interest from the filing of the condemnation suit until the time of the jury’s award in their favor, where the land was unimproved, non-income producing, and straightjacketed by the condemnation action, and the condemnees were liable for taxes and mortgage payments during the time the action was proceeding. State by Roe v. Nordstrom, 54 N.J. 50, 253 A.2d 163, 1969 N.J. LEXIS 171 (N.J. 1969).
Measure of compensation under N.J. Const. art. I, par. 20 and former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-12) is the fair market value. Where the taking is partial, the measure of damages is the difference in the value of the tract before and after the taking, or the value of the land that is taken and compensation for the diminution in value that will result from the taking. State by State Highway Comm'r v. Williams, 65 N.J. Super. 518, 168 A.2d 233, 1961 N.J. Super. LEXIS 711 (App.Div. 1961).
Expert’s testimony as to the value of a gasoline service station’s business in a condemnation case was properly admitted, despite the expert’s lack of experience buying and selling businesses, where the expert had experience as an appraiser of such businesses. State by State Highway Comm'r v. Williams, 65 N.J. Super. 518, 168 A.2d 233, 1961 N.J. Super. LEXIS 711 (App.Div. 1961).
Environmental Law: Natural Resources & Public Lands: Public Trust Doctrine
Enlargement of a beach by a government-funded beach replenishment program, which extended dry land seaward from the prior mean high water mark, did not result in the owners of the oceanfront property gaining title to the formerly submerged land, as it remained in trust for the people of New Jersey. Therefore, the owners were not entitled to compensation for that land in eminent domain proceedings. City of Long Branch v. Jui Yung Liu, 203 N.J. 464, 4 A.3d 542, 2010 N.J. LEXIS 910 (N.J. 2010).
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Trial court’s award of damages on a condemnation proceeding was proper under N.J. Ct. R. 4:61-1(a), N.J. Const. art. I, § 20, and the Eminent Domain Act, former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-12), because it was not arrived at due to mistake, passion, prejudice or partiality; and because comparable sales was the only valuation method usable in this case. State by Roe v. Vacation Land, Inc., 92 N.J. Super. 471, 224 A.2d 31, 1966 N.J. Super. LEXIS 526 (App.Div. 1966).
Governments: Public Improvements: Community Redevelopment
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
Real Property Law: Eminent Domain Proceedings: General Overview
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
The court lacked jurisdiction to render a decision on motions filed by the state and by landowners regarding the admissibility of evidence in a condemnation proceeding pending before the condemnation commissioners, initiated by the state under the New Jersey Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., because N.J. Stat. Ann. § 20:3-12(b) empowered the presiding commissioner to rule on evidentiary matters and the court could not rule on the admissibility of evidence until an award was made and the matter was appealed to the court. State by Commissioner of Transp. v. McCarthy, 240 N.J. Super. 464, 573 A.2d 532, 1990 N.J. Super. LEXIS 152 (Law Div. 1990).
Following plaintiff state’s condemnation of defendant landowner’s property, in order to determine the compensation for the land taken, every reasonable approach to the language of N.J. Stat. Ann. § 20:3-12(e) required the conclusion that the State’s opinion of the compensation payable which had to be offered, meant more than a bare dollar statement; it required full disclosure by the State of all facets of its opinion, and its expert had to present testimony as to the comparable sales upon which it relied, the final adjustments made with respect to those sales, and its final appraisal figure for the premises taken. State by Commissioner of Transp. v. Siris, 191 N.J. Super. 261, 466 A.2d 96, 1983 N.J. Super. LEXIS 959 (Law Div. 1983), disapproved, State v. Morristown, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
In a condemnation proceeding, the making of a stenographic record of the commissioners’ hearings were a rare but permissible procedure under N.J. Stat. Ann. § 20:3-12(c) of the New Jersey Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-1 et seq. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
Condemnees were entitled to an award of interest from the filing of the condemnation suit until the time of the jury’s award in their favor, where the land was unimproved, non-income producing, and straightjacketed by the condemnation action, and the condemnees were liable for taxes and mortgage payments during the time the action was proceeding. State by Roe v. Nordstrom, 54 N.J. 50, 253 A.2d 163, 1969 N.J. LEXIS 171 (N.J. 1969).
Because former N.J. Stat. Ann. § 20:1-9 (now N.J. Stat. Ann. § 20:3-12) directed the state highway commissioners to make a condemnation award that represented a just and equitable appraisement of the value of the land at issue, the award contemplated interest from the date the award was made, as the state’s appeal of the award was without substantial merit. State by State Highway Comm'r v. Hankins, 59 N.J. Super. 27, 157 A.2d 41, 1960 N.J. Super. LEXIS 584 (Law Div.), rev'd, 63 N.J. Super. 326, 164 A.2d 615, 1960 N.J. Super. LEXIS 423 (App.Div. 1960).
In a case where condemnation commissioners, appointed pursuant to former N.J. Stat. Ann. § 20:1-2 (now N.J. Stat. Ann. § 20:3-12), fixed the compensation for property, evidence of recent zoning change, which expanded permissible uses and increased potential value of the condemned property, should have been admitted by the trial court to determine damages owed to landowners for the public taking. State by State Highway Comm'r v. Gorga, 45 N.J. Super. 417, 133 A.2d 349, 1957 N.J. Super. LEXIS 593 (App.Div. 1957), aff'd, 26 N.J. 113, 138 A.2d 833, 1958 N.J. LEXIS 230 (N.J. 1958).
Application of landowners in a proceeding requesting the condemnation commissioners to reopen and reconsider their report to include additional compensation for the destruction of the access road to landowner’s property, where no appeal had been taken within the 30-day (now 60 day) period prescribed by former N.J. Rev. Stat. § 20:1-16 (now N.J. Stat. Ann. § 20:3-12), was denied by a judge of the Superior Court that was acting pro hac vice as a statutory agent and performing an almost ministerial duty; therefore of the denial was not subject to appellate review. In re New Jersey Turnpike Authority, 19 N.J. Super. 94, 88 A.2d 218, 1952 N.J. Super. LEXIS 934 (App.Div.), aff'd, 10 N.J. 456, 91 A.2d 857, 1952 N.J. LEXIS 261 (N.J. 1952).
The requirement under former N.J. Rev. Stat. § 20:1-3 (now N.J. Stat. Ann. § 20:3-12) that notice of condemnation hearing be given “not less than one week” (now ‘at least 10 days‘) prior to the hearing date mean that notice was required to be given at least seven days in advance of the hearing and could not reasonably be construed to require the giving of notice on seven separate occasions. Application of Buckeye Pipe Line Co., 20 N.J. Super. 123, 89 A.2d 289, 1952 N.J. Super. LEXIS 1243 (N.J. Super. Ct. 1952).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
In a partial takings case, the trial court erred in refusing to allow the jury to consider if there was any quantifiable increase in value to the remainder of the owners’ oceanfront property by the construction of a 22-foot dune that protected the property from storms, and how this increase in value offset the loss in value due to the loss of view. Borough of Harvey Cedars v. Karan, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
Former landowners’ claims against a city under 42 USCS § 1983 arising out of takings by the city could have been brought in New Jersey state court proceedings, including claims that they were entitled to taxes paid between the taking and the compensation, that they were deprived of their land before the condemnation took place, and that the compensation given was insufficient; because New Jersey fully protected all of the landowners’ rights, no federally protected rights were violated. Elterich v. Sea Isle City, 477 F.2d 289, 1973 U.S. App. LEXIS 10896 (3d Cir. N.J. 1973).
Real Property Law: Eminent Domain Proceedings: Procedure
In a condemnation case wherein both the State and the property owner filed appeals from the commissioners’ award fixing just compensation for a temporary taking, the trial court erred by reinstating the commissioners’ award over the parties’ objection after dismissing their appeals sua sponte as the award did not become a final judgment once their respective objections and appeals were filed. State ex rel. Com'r of Transp. v. Shalom Money St., LLC, 432 N.J. Super. 1, 71 A.3d 901, 2013 N.J. Super. LEXIS 96 (App.Div. 2013).
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
In a condemnation case wherein the condemnor failed to comply with the precondemnation requirements of N.J. Stat. Ann. § 20:3-6; failed to serve the property owner with process in accordance with the N.J. Rules of Court; and failed to serve the property owner with notice of the commissioners’ hearing, the judgment of condemnation was void, irrespective of the sale of the subject property to a third party. City of Passaic v. Shennett, 390 N.J. Super. 475, 915 A.2d 1092, 2007 N.J. Super. LEXIS 44 (App.Div. 2007).
Real Property Law: Eminent Domain Proceedings: Title Acquired
In a condemnation action against a property owner and its franchisee, the franchisee was not entitled to a share in the owner’s award on the thesis that the award included the value of the franchisee’s lost good will and business opportunity; pursuant to existing New Jersey law, the condemnation commissioners fulfilled their statutory function by determining the value of the property as a unit and without allocating value to owners of portions of the fee title, and that value did not include the franchisee’s lost good will and business opportunity. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Because a franchise agreement permitted the franchisor to terminate the franchise in the event of condemnation, the franchisee waived his entitlement as a tenant to an allocation of the value of the leasehold from a condemnation award to the franchisor, and neither the federal Petroleum Marketing Practices Act, 15 U.S.C.S. § 2801 et seq., nor the New Jersey Franchise Practices Act, N.J. Stat. Ann. § 56:10-1 et seq., prohibited the waiver. Jersey City Redevelopment Agency v. Exxon Corp., 208 N.J. Super. 53, 504 A.2d 1207, 1986 N.J. Super. LEXIS 1163 (App.Div. 1986).
Real Property Law: Eminent Domain Proceedings: Valuation
In a partial takings case, the trial court erred in refusing to allow the jury to consider if there was any quantifiable increase in value to the remainder of the owners’ oceanfront property by the construction of a 22-foot dune that protected the property from storms, and how this increase in value offset the loss in value due to the loss of view. Borough of Harvey Cedars v. Karan, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
Real Property Law: Zoning & Land Use
In a case where condemnation commissioners, appointed pursuant to former N.J. Stat. Ann. § 20:1-2 (now N.J. Stat. Ann. § 20:3-12), fixed the compensation for property, evidence of recent zoning change, which expanded permissible uses and increased potential value of the condemned property, should have been admitted by the trial court to determine damages owed to landowners for the public taking. State by State Highway Comm'r v. Gorga, 45 N.J. Super. 417, 133 A.2d 349, 1957 N.J. Super. LEXIS 593 (App.Div. 1957), aff'd, 26 N.J. 113, 138 A.2d 833, 1958 N.J. LEXIS 230 (N.J. 1958).
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§ 20:3-13. Appeal


[bookmark: Bookmark__a_2](a)  Parties. Any party who has appeared at the hearings of the commissioners, either personally or through an attorney, may appeal from the award of the commissioners. Such appeal shall be taken within the period and in the manner provided by the rules. The necessary parties to the appeal shall be only such parties who have appeared at the commissioners’ hearings. Other parties may be admitted by the court pursuant to the rules.
[bookmark: Bookmark__b_2](b)  Hearing on appeal. The hearing on appeal shall be a trial de novo, as in other actions at law, without a jury, unless a jury be demanded. The award of the commissioners shall not be admitted in evidence.
[bookmark: Bookmark__c_2](c)  Limited discovery. A valuation expert who has not testified at the hearing before the commissioners shall not be permitted to testify at the trial de novo, unless, within 15 days before trial the party offering such testimony gives notice to the other parties to the appeal of the name and address of such expert and his opinion of the amount of compensation and information relative to comparable sales as required by the rules. The information required by the rules shall be supplied as to all additional comparable sales not previously testified to before commissioners.
[bookmark: Bookmark__d_1](d)  Payment of amount of judgment on appeal; right to possession; lien; other remedies. The amount of the judgment on the appeal, or so much thereof as shall not have been paid, shall be paid to the parties entitled thereto or paid into court.
If possession shall not have been taken theretofore, the condemnor, upon payment as aforesaid, may notwithstanding any further appeal or other proceedings, take possession of the lands or other property for the purposes for which the same was authorized to be taken.
[bookmark: History_11]History


L. 1971, c. 361, § 13.
[bookmark: Annotations_8]Annotations
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Administrative Law: Judicial Review: Standards of Review: De Novo Review
Civil Procedure: Appeals: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Appellate Review
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Procedure
Administrative Law: Judicial Review: Standards of Review: De Novo Review
N.J. Stat. Ann. § 20:3-13(b) requires the condemning authority to proceed first at the trial de novo regardless of which party filed the notice of appeal from the condemnation commissioners’ award. Housing Authority of Newark v. Norfolk Realty Co., 71 N.J. 314, 364 A.2d 1052, 1976 N.J. LEXIS 152 (N.J. 1976).
Civil Procedure: Appeals: General Overview
N.J. Stat. Ann. § 20:3-13(d), which required a judgment on appeal to be paid to the parties or into the court, did not apply, where the landowner appealed the award of the commissioners; thus, the award had not become a judgment. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
Civil Procedure: Eminent Domain Proceedings: General Overview
Property owner or other interested party who fails to appear personally or by counsel at a scheduled and noticed hearing of condemnation commissioners is precluded from appealing the commissioners’ report concerning the amount of compensation to be paid to the property owner by the condemning authority. Borough of Keyport v. Maropakis, 332 N.J. Super. 210, 753 A.2d 154, 2000 N.J. Super. LEXIS 255 (App.Div. 2000).
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
N.J. Stat. Ann. § 20:3-13(d), which required a judgment on appeal to be paid to the parties or into the court, did not apply, where the landowner appealed the award of the commissioners; thus, the award had not become a judgment. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
Civil Procedure: Eminent Domain Proceedings: Appellate Review
In a condemnation case wherein both the State and the property owner filed appeals from the commissioners’ award fixing just compensation for a temporary taking, the trial court erred by reinstating the commissioners’ award over the parties’ objection after dismissing their appeals sua sponte as the award did not become a final judgment once their respective objections and appeals were filed. State ex rel. Com'r of Transp. v. Shalom Money St., LLC, 432 N.J. Super. 1, 71 A.3d 901, 2013 N.J. Super. LEXIS 96 (App.Div. 2013).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
Real Property Law: Eminent Domain Proceedings: General Overview
If a condemnee demonstrates a reasonable need under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the condemnee is entitled to the information related to the value of the property, whether the request was made at the pre-litigation offer stage, N.J. Stat. Ann. § 20:3-6, the commissioner’s hearing phase, N.J. Stat. Ann. § 20:3-12, or the trial phase, N.J. Stat. Ann. § 20:3-13. State by Commissioner of Transp. v. Morristown, 246 N.J. Super. 156, 586 A.2d 1342, 1991 N.J. Super. LEXIS 48 (App.Div. 1991), rev'd, 129 N.J. 279, 609 A.2d 409, 1992 N.J. LEXIS 418 (N.J. 1992).
N.J. Stat. Ann. § 20:3-13(b) requires the condemning authority to proceed first at the trial de novo regardless of which party filed the notice of appeal from the condemnation commissioners’ award. Housing Authority of Newark v. Norfolk Realty Co., 71 N.J. 314, 364 A.2d 1052, 1976 N.J. LEXIS 152 (N.J. 1976).
Real Property Law: Eminent Domain Proceedings: Procedure
In a condemnation case wherein both the State and the property owner filed appeals from the commissioners’ award fixing just compensation for a temporary taking, the trial court erred by reinstating the commissioners’ award over the parties’ objection after dismissing their appeals sua sponte as the award did not become a final judgment once their respective objections and appeals were filed. State ex rel. Com'r of Transp. v. Shalom Money St., LLC, 432 N.J. Super. 1, 71 A.3d 901, 2013 N.J. Super. LEXIS 96 (App.Div. 2013).
[bookmark: Research_References_&_Practice_Aids_4]Research References & Practice Aids


LAW REVIEWS & JOURNALS:
31 Rutgers L.J. 913, SYMPOSIUM: FEDERALISM AFTER ALDEN: NOTE: DEALING A FAIR HAND TO ATLANTIC CITY PROPERTY OWNERS.

LexisNexis® New Jersey Annotated Statutes
Copyright © 2019 All rights reserved.


End of Document


	Page  of 

	N.J. Stat. § 20:3-14





	
	
	


[bookmark: Bookmark_14]
N.J. Stat. § 20:3-14
 This section is current through New Jersey 218th Second Annual Session, L. 2019, c. 57, and J.R. 3 

LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article IV. Jurisdiction and Procedure (§§ 20:3-5 — 20:3-14)

§ 20:3-14. Agreement as to compensation


At any time during the pendency of the action, the condemnor and the condemnees may agree upon all or any part or any item of compensation to be paid, and then proceed to have those parts or items not agreed upon, fixed and determined as herein provided. The condemnor may make payment of any part or item thereof agreed upon, and condemnees may accept such payment, without prejudice, and proceed to fix and determine the parts and items remaining in dispute.
[bookmark: History_12]History


L. 1971, c. 361, § 14.
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§ 20:3-15. Exclusion


The provisions of this article shall not apply to individuals or private corporations vested with the authority of condemnation.
[bookmark: History_13]History


L. 1971, c. 361, § 15.
[bookmark: Annotations_9]Annotations
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Cross References:
Eminent domain, see 52:18A-78.13.
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§ 20:3-16. Preliminary entry


Prior to the commencement of any action, a prospective condemnor and its employees and agents, during reasonable business hours, may enter upon any property which it has authority to condemn for the purpose of making studies, surveys, tests, soundings, borings and appraisals, provided notice of the intended entry for such purpose is sent to the owner and the occupant of the property by certified mail at least 10 days prior thereto. No tests, soundings or borings shall be made on property in which there exists a pipeline or other underground utility installation except in the presence of a representative designated by the public utility owning or using the same. If an action to condemn is not commenced within 2 years after such preliminary entry, any damages sustained as a result thereof, shall be paid by the condemnor to the person or persons so damaged. The amount of such damages, if any, and the person or persons entitled thereto, shall be determined by the court in a summary action pursuant to the rules.
[bookmark: History_14]History


L. 1971, c. 361, § 16.
[bookmark: Annotations_10]Annotations
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Civil Procedure: Removal: Basis: Federal Questions
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Contracts Law: Types of Contracts: Executory Contracts
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
Real Property Law: Eminent Domain Proceedings: Procedure
Civil Procedure: Removal: Basis: Federal Questions
Where the authority’s complaint was limited to its claimed right of entry as a prospective condemnor pursuant to N.J. Stat. Ann. § 20:3-16, and did not reach issues such as the actual condemnation of the developer’s property or the actual location and plans for a contemplated bridge, the federal regulation cited by the developer who owned the property, 33 C.F.R. § 115.50(b), in its notice of removal under 28 U.S.C.S. § 1441 was not invoked by its state law claim. Because the developer failed to present an objectively reasonable basis for seeking removal, the court also awarded the authority fees and costs under 28 U.S.C.S. § 1447(c). Gloucester County Improvement Auth. v. Gallenthin Realty Dev., 2008 U.S. Dist. LEXIS 8261 (D.N.J. Feb. 5, 2008).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
N.J. Stat. Ann. § 40A:12A-8(h), which authorized entry onto an owner’s property for environmental testing purposes after the property had been designated as “in need of redevelopment” under the New Jersey Local Redevelopment and Housing Law, N.J. Stat. Ann. § 40A:12A-1 to -49, did not violate the Fifth Amendment Takings Clause, as the public use requirement was satisfied. N.J. Stat. Ann. § 20:3-16 of the New Jersey Eminent Domain Act, which authorized pre-condemnation entry and testing, also was constitutional. RLR Invs., LLC v. Town of Kearny, 386 Fed. Appx. 84, 2010 U.S. App. LEXIS 13680 (3d Cir. N.J. 2010).
Contracts Law: Types of Contracts: Executory Contracts
Executory contract which gave the New Jersey Turnpike Authority permission to enter a landowner’s property in preparation for condemnation was not breached by the Authority after the highway project was canceled; the contingencies in the agreement never occurred, the Authority had the right to enter the land anyway under N.J. Stat. Ann. § 20:3-16, and the Authority never put the agreement in writing, N.J. Stat. Ann. § 27:23-3. Creek Ranch, Inc. v. New Jersey Turnpike Authority, 156 N.J. Super. 1, 383 A.2d 148, 1976 N.J. Super. LEXIS 1062 (App.Div. 1976), rev'd, 75 N.J. 421, 383 A.2d 110, 1978 N.J. LEXIS 144 (N.J. 1978).
Real Property Law: Eminent Domain Proceedings: General Overview
Under N.J. Stat. Ann. § 20:3-16, the New Jersey Turnpike Authority as a prospective condemnor may enter property to make studies, surveys, tests, soundings, borings and appraisals upon 10 days prior notice. Creek Ranch, Inc. v. New Jersey Turnpike Authority, 75 N.J. 421, 383 A.2d 110, 1978 N.J. LEXIS 144 (N.J. 1978).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Public Use
N.J. Stat. Ann. § 40A:12A-8(h), which authorized entry onto an owner’s property for environmental testing purposes after the property had been designated as “in need of redevelopment” under the New Jersey Local Redevelopment and Housing Law, N.J. Stat. Ann. § 40A:12A-1 to -49, did not violate the Fifth Amendment Takings Clause, as the public use requirement was satisfied. N.J. Stat. Ann. § 20:3-16 of the New Jersey Eminent Domain Act, which authorized pre-condemnation entry and testing, also was constitutional. RLR Invs., LLC v. Town of Kearny, 386 Fed. Appx. 84, 2010 U.S. App. LEXIS 13680 (3d Cir. N.J. 2010).
Real Property Law: Eminent Domain Proceedings: Procedure
Where the authority’s complaint was limited to its claimed right of entry as a prospective condemnor pursuant to N.J. Stat. Ann. § 20:3-16, and did not reach issues such as the actual condemnation of the developer’s property or the actual location and plans for a contemplated bridge, the federal regulation cited by the developer who owned the property, 33 C.F.R. § 115.50(b), in its notice of removal under 28 U.S.C.S. § 1441 was not invoked by its state law claim. Because the developer failed to present an objectively reasonable basis for seeking removal, the court also awarded the authority fees and costs under 28 U.S.C.S. § 1447(c). Gloucester County Improvement Auth. v. Gallenthin Realty Dev., 2008 U.S. Dist. LEXIS 8261 (D.N.J. Feb. 5, 2008).
Executory contract which gave the New Jersey Turnpike Authority permission to enter a landowner’s property in preparation for condemnation was not breached by the Authority after the highway project was canceled; the contingencies in the agreement never occurred, the Authority had the right to enter the land anyway under N.J. Stat. Ann. § 20:3-16, and the Authority never put the agreement in writing, N.J. Stat. Ann. § 27:23-3. Creek Ranch, Inc. v. New Jersey Turnpike Authority, 156 N.J. Super. 1, 383 A.2d 148, 1976 N.J. Super. LEXIS 1062 (App.Div. 1976), rev'd, 75 N.J. 421, 383 A.2d 110, 1978 N.J. LEXIS 144 (N.J. 1978).
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§ 20:3-17. Possession of property and declaration of taking


At any time contemporaneous with or after the institution of an action and service of process, the condemnor may file in the action, when empowered to do so by law, and if so filed, shall also file in the recording office, a declaration of taking, duly executed by an executive official of the condemnor, in form and content specified by the rules, including the following:
[bookmark: Bookmark__a_3](a)  a statement that possession of all or some part of the property being condemned is thereby being taken by the condemnor;
[bookmark: Bookmark__b_3](b)  a specific reference to the statute, article and section thereof, under which the action and declaration of taking is authorized;
[bookmark: Bookmark__c_3](c)  a description and plot plan of the property being condemned, and, if not the entire property, the portion thereof of which possession is being taken, sufficient for identification thereof, specifying the municipality or municipalities in which the same is located; the street number of the property, if any; the lot and block number of the property as designated upon the current assessment map, if any. In case of a partial taking, the information above specified shall include the entire property of the condemnee, and the portion thereof being taken;
[bookmark: Bookmark__d_2](d)  the names and addresses of all condemnees known to the condemnor after reasonable investigation, and the nature of their interests in the property;
[bookmark: Bookmark__e_1](e)  a statement of the estate or interest therein being condemned;
[bookmark: Bookmark__f_1](f)  a statement of the sum of money estimated by the condemnor to be just compensation for the taking, which sum shall be not less than the amount of the offer, in writing, provided for in section 6 hereof.
[bookmark: Bookmark__g_1](g)  Any other matter required by the rules.
[bookmark: History_15]History


L. 1971, c. 361, § 17.
[bookmark: Annotations_11]Annotations
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Civil Procedure: Eminent Domain Proceedings: General Overview
Governments: Public Improvements: Community Redevelopment
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Procedure
Tax Law: State & Local Taxes: Administration & Proceedings: Assessments
Civil Procedure: Eminent Domain Proceedings: General Overview
Not being empowered to do so by law, plaintiff could not accelerate the taking of defendants’ property in the condemnation action by the filing of a declaration of taking and proceeding thereon in accordance with N.J. Stat. Ann. § 20:3-17 et seq. County of Monmouth v. Wissell, 130 N.J. Super. 345, 327 A.2d 237, 1974 N.J. Super. LEXIS 543 (App.Div. 1974), rev'd, 68 N.J. 35, 342 A.2d 199, 1975 N.J. LEXIS 128 (N.J. 1975).
Governments: Public Improvements: Community Redevelopment
Despite the filing of condemnation complaints under N.J. Stat. Ann. § 54:4-56, condemnees were still liable for taxes assessed on property condemned under the former New Jersey Blighted Area Act, where the acquisition of the property by the township did not occur until the township actually filed and served its declaration of taking under N.J. Stat. Ann. § 20:3-17 and where the condemnees failed to challenge the disputed assessment by failing to file timely appeals. Brick Stores, Inc. v. Bridgewater Township, 4 N.J. Tax 412, 1982 N.J. Tax LEXIS 32 (Tax Ct. June 22, 1982).
Real Property Law: Eminent Domain Proceedings: General Overview
The landowners’ motion to strike the county’s declaration of taking in the county’s condemnation proceeding was properly denied because N.J. Stat. Ann. § 20:3-17 empowered the county to take possession of the property after the institution of and before completion of the condemnation proceedings based upon the county’s power of eminent domain to acquire private property for park purposes. County of Monmouth v. Wissell, 68 N.J. 35, 342 A.2d 199, 1975 N.J. LEXIS 128 (N.J. 1975).
Not being empowered to do so by law, plaintiff could not accelerate the taking of defendants’ property in the condemnation action by the filing of a declaration of taking and proceeding thereon in accordance with N.J. Stat. Ann. § 20:3-17 et seq. County of Monmouth v. Wissell, 130 N.J. Super. 345, 327 A.2d 237, 1974 N.J. Super. LEXIS 543 (App.Div. 1974), rev'd, 68 N.J. 35, 342 A.2d 199, 1975 N.J. LEXIS 128 (N.J. 1975).
Real Property Law: Eminent Domain Proceedings: Procedure
Despite the filing of condemnation complaints under N.J. Stat. Ann. § 54:4-56, condemnees were still liable for taxes assessed on property condemned under the former New Jersey Blighted Area Act, where the acquisition of the property by the township did not occur until the township actually filed and served its declaration of taking under N.J. Stat. Ann. § 20:3-17 and where the condemnees failed to challenge the disputed assessment by failing to file timely appeals. Brick Stores, Inc. v. Bridgewater Township, 4 N.J. Tax 412, 1982 N.J. Tax LEXIS 32 (Tax Ct. June 22, 1982).
Tax Law: State & Local Taxes: Administration & Proceedings: Assessments
Despite the filing of condemnation complaints under N.J. Stat. Ann. § 54:4-56, condemnees were still liable for taxes assessed on property condemned under the former New Jersey Blighted Area Act, where the acquisition of the property by the township did not occur until the township actually filed and served its declaration of taking under N.J. Stat. Ann. § 20:3-17 and where the condemnees failed to challenge the disputed assessment by failing to file timely appeals. Brick Stores, Inc. v. Bridgewater Township, 4 N.J. Tax 412, 1982 N.J. Tax LEXIS 32 (Tax Ct. June 22, 1982).
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Cross References:
Acquisition of lands; purchase or condemnation, see 13:8A-40.
Nonapplicability of P.L. 1997, c.211 to certain maps relating to construction bids advertised prior to July 1, 2001, see 46:23-9.17.
Documents that may be recorded [Effective May 1, 2012], see 46:26A-2.
Exceptions to prerequisites to recording [Effective May 1, 2012], see 46:26A-4.
LAW REVIEWS & JOURNALS:
31 Rutgers L.J. 913, SYMPOSIUM: FEDERALISM AFTER ALDEN: NOTE: DEALING A FAIR HAND TO ATLANTIC CITY PROPERTY OWNERS.
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LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article V. Possession and Title (§§ 20:3-15 — 20:3-28)

§ 20:3-18. Deposit of estimated compensation


Simultaneously with the filing of the declaration of taking, the condemnor shall deposit the amount of such estimated compensation with the clerk of the court. The amount so deposited shall be not less than the amount offered pursuant to section 6 hereof, and if an award has been made by commissioners hereunder, or a judgment determining compensation has been entered at the time of the filing of such declaration, the amount so deposited shall be not less than the amount of such award or judgment.
Any amount so deposited shall not be subject to the fees set forth in N.J.S. 22A:2-20.
[bookmark: History_16]History


L. 1971, c. 361, § 18.
[bookmark: Annotations_12]Annotations
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[bookmark: Case_Notes_11]Case Notes


Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Interest
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Financing: Mortgages & Other Security Instruments: Mortgagee's Interests
Civil Procedure: Eminent Domain Proceedings: General Overview
N.J. Stat. Ann. § 20:3-18 is authority for the proposition that the commissioners’ award in a condemnation proceeding may be deposited with the clerk of the trial court. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
Civil Procedure: Eminent Domain Proceedings: Interest
In a condemnation action, a mortgagee was entitled to N.J. Ct. R.. 4:42-11’s lower interest rate on the condemnation proceeds deposited in court rather than the higher contract rate after the funds became “available” for its withdrawal; however, “availability” did not equate with the actual withdrawal of the funds from court. That the date of availability was extended by the condemnor’s unresolved environmental remediation concerns did not justify burdening the mortgagor with the higher contractual interest rate. City of Englewood v. Exxon Mobile Corp., 406 N.J. Super. 110, 966 A.2d 1082, 2009 N.J. Super. LEXIS 30 (App.Div.), certif. denied, 199 N.J. 515, 973 A.2d 383, 2009 N.J. LEXIS 599 (N.J. 2009).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
In a condemnation action brought by the New Jersey Turnpike Authority, the turnpike authority was not required to deposit with the court clerk additional funds based on a later award by the condemnation commission, pending a trial de novo, where the condemnation commissioners awarded an amount greater than the turnpike authority’s appraisal after the turnpike authority had previously filed a declaration of taking and deposited funds with the clerk in the amount of the condemnor’s appraisal; the turnpike authority was fiscally sound and had deposited additional funds in a special trust fund pursuant to N.J. Stat. Ann. § 27:23-5(j). New Jersey Turnpike Auth. v. Michael Feldman Assocs., 326 N.J. Super. 388, 741 A.2d 608, 1999 N.J. Super. LEXIS 414 (App.Div. 1999).
Real Property Law: Eminent Domain Proceedings: General Overview
N.J. Stat. Ann. § 20:3-18 is authority for the proposition that the commissioners’ award in a condemnation proceeding may be deposited with the clerk of the trial court. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
Real Property Law: Financing: Mortgages & Other Security Instruments: Mortgagee's Interests
In a condemnation action, a mortgagee was entitled to N.J. Ct. R.. 4:42-11’s lower interest rate on the condemnation proceeds deposited in court rather than the higher contract rate after the funds became “available” for its withdrawal; however, “availability” did not equate with the actual withdrawal of the funds from court. That the date of availability was extended by the condemnor’s unresolved environmental remediation concerns did not justify burdening the mortgagor with the higher contractual interest rate. City of Englewood v. Exxon Mobile Corp., 406 N.J. Super. 110, 966 A.2d 1082, 2009 N.J. Super. LEXIS 30 (App.Div.), certif. denied, 199 N.J. 515, 973 A.2d 383, 2009 N.J. LEXIS 599 (N.J. 2009).
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Cross References:
Acquisition of lands; purchase or condemnation, see 13:8A-40.
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LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article V. Possession and Title (§§ 20:3-15 — 20:3-28)

§ 20:3-19. Right to possession and vesting of title


A copy of the declaration of taking and notice of the filing thereof and of the making of the aforesaid deposit, shall be served upon the condemnee and all occupants of the property in accordance with the rules, and proof of such service shall be filed in the action. Thereupon, the right to the immediate and exclusive possession and title to the property described in the declaration of taking shall vest in the condemnor, free and discharged of all right, title, interest and liens of all condemnees without the necessity of further process provided however, that the court may, upon application and good cause shown, stay the taking of possession of the land or other property, or authorize possession to be taken upon prescribed conditions. A property owner who refuses to vacate said property or yield possession and remains in possession more than 20 days after service of notice shall be deemed a trespasser and shall be then liable for rents, issues and profits 20 days after service. The court, upon notice and after determining that the property owner has had adequate opportunity to obtain any funds payable to him under sections 23 and 26 of this act and any other expenses to which he may be entitled to as a matter of law, shall enter an order for possession directed to the sheriff of the county in which the property is located. If the owner or tenant occupies the property with the condemnor’s permission on a rental basis for a short term or for a period subject to termination on short notice, the amount of rent required shall not exceed the fair rental value of the property to a short term occupier. Such right, title and interest shall be transferred and shall attach to the compensation determined to be payable hereunder, to the same extent and in the same order of priority as existed at the date of vesting of title in condemnor. The pendency of an appeal from an award or judgment hereunder shall not interfere with such vesting of title.
[bookmark: History_17]History


L. 1971, c. 361, § 19.
[bookmark: Annotations_13]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_12]Case Notes


Civil Procedure: Judgments: Preclusion & Effect of Judgments: General Overview
Civil Procedure: Eminent Domain Proceedings: Commissioners: General Overview
Civil Procedure: Eminent Domain Proceedings: Interest
Civil Procedure: Eminent Domain Proceedings: Jury Trials
Environmental Law: Hazardous Wastes & Toxic Substances: CERCLA & Superfund: Enforcement: Cost Recovery Actions: Potentially Responsible Parties: Owners & Operators
Environmental Law: Hazardous Wastes & Toxic Substances: CERCLA & Superfund: Enforcement: Defenses & Exemptions: Innocent Landowners
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Procedure
Real Property Law: Financing: Mortgages & Other Security Instruments: Mortgagee's Interests
Civil Procedure: Judgments: Preclusion & Effect of Judgments: General Overview
Condemnor’s reservation of rights language notified the trial court that its condemnation action did not adjudicate the contamination claim under N.J. Stat. Ann. § 20:3-19, and that all such claims were reserved for determination in a separate cost-recovery action; because the very purpose of the reservation of rights clause is to forestall a future entire controversy claim under N.J. Ct. R. 4:30(A), the preclusion of that defense simply followed from the existence of the reservation. New Jersey Transit Corp. v. Cat in the Hat, LLC, 177 N.J. 29, 826 A.2d 690, 2003 N.J. LEXIS 689 (N.J. 2003).
Civil Procedure: Eminent Domain Proceedings: Commissioners: General Overview
Trial court erred in entering an order determining what property had been taken because the function of the condemnation commissioners and the jury was limited to a determination of the compensation to be made for the takings, not to decide what property had been taken. Thus, it was improper for the jury to decide whether plaintiff’s taking included defendant’s easement over adjoining property; issues other than that of value and damages were to be presented to and decided by the trial court before its judgment appointing condemnation commissioners. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
If land burdened with an easement is taken by eminent domain, the owner’s measure of damage is the market value of the land as affected by the easement; the easement itself attaches to the land of the owner of the dominant fee and is appurtenant to his land, and it must be valued with reference to it and not as though the easement constituted a separate entity. The owner of the dominant estate must be compensated for the value of the easement taken from him and the measure of damage is the difference in the market value of the dominant estate with the easement and its value without the easement. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
If there are any issues to be decided other than that of value and damages—be they a challenge to the plaintiff’s right to exercise the power of eminent domain or a claim that the condemnor is in fact taking more property and rights than those described in the complaint—those issues must be presented to and decided by the court before it enters judgment appointing condemnation commissioners. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
Civil Procedure: Eminent Domain Proceedings: Interest
In a condemnation action, a mortgagee was entitled to N.J. Ct. R. 4:42-11’s lower interest rate on the condemnation proceeds deposited in court rather than the higher contract rate after the funds became “available” for its withdrawal; however, “availability” did not equate with the actual withdrawal of the funds from court. That the date of availability was extended by the condemnor’s unresolved environmental remediation concerns did not justify burdening the mortgagor with the higher contractual interest rate. City of Englewood v. Exxon Mobile Corp., 406 N.J. Super. 110, 966 A.2d 1082, 2009 N.J. Super. LEXIS 30 (App.Div.), certif. denied, 199 N.J. 515, 973 A.2d 383, 2009 N.J. LEXIS 599 (N.J. 2009).
Civil Procedure: Eminent Domain Proceedings: Jury Trials
Fundamental fairness and the governing statute mandate that the factfinder in condemnation proceedings be limited to the sole issue of compensation because the condemnor will obtain, by virtue of the condemnation proceedings, title only to the land and property rights described in the complaint. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
Environmental Law: Hazardous Wastes & Toxic Substances: CERCLA & Superfund: Enforcement: Cost Recovery Actions: Potentially Responsible Parties: Owners & Operators
In an action to recover cleanup costs from condemnees, the trial court erred in granting them summary judgment; notwithstanding N.J. Stat. Ann. § 20:3-19, for purposes of the New Jersey Spill Compensation and Control Act, N.J. Stat. Ann. §§ 58:10-23.11 to 58:10-23.24, they were the “current owners” of the property and faced liability for remediation costs unless they could establish the elements of the “innocent purchaser” defense set forth in N.J. Stat. Ann. § 58:10-23.11g(d)(5). New Jersey Schs. Dev. Auth. v. Marcantuone, 428 N.J. Super. 546, 54 A.3d 830, 2012 N.J. Super. LEXIS 173 (App.Div. 2012), certif. denied, 213 N.J. 535, 65 A.3d 261, 2013 N.J. LEXIS 509 (N.J. 2013).
Environmental Law: Hazardous Wastes & Toxic Substances: CERCLA & Superfund: Enforcement: Defenses & Exemptions: Innocent Landowners
In an action to recover cleanup costs from condemnees, the trial court erred in granting them summary judgment; notwithstanding N.J. Stat. Ann. § 20:3-19, for purposes of the New Jersey Spill Compensation and Control Act, N.J. Stat. Ann. §§ 58:10-23.11 to 58:10-23.24, they were the “current owners” of the property and faced liability for remediation costs unless they could establish the elements of the “innocent purchaser” defense set forth in N.J. Stat. Ann. § 58:10-23.11g(d)(5). New Jersey Schs. Dev. Auth. v. Marcantuone, 428 N.J. Super. 546, 54 A.3d 830, 2012 N.J. Super. LEXIS 173 (App.Div. 2012), certif. denied, 213 N.J. 535, 65 A.3d 261, 2013 N.J. LEXIS 509 (N.J. 2013).
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Condemnor’s reservation of rights language notified the trial court that its condemnation action did not adjudicate the contamination claim under N.J. Stat. Ann. § 20:3-19, and that all such claims were reserved for determination in a separate cost-recovery action; because the very purpose of the reservation of rights clause is to forestall a future entire controversy claim under N.J. Ct. R. 4:30(A), the preclusion of that defense simply followed from the existence of the reservation. New Jersey Transit Corp. v. Cat in the Hat, LLC, 177 N.J. 29, 826 A.2d 690, 2003 N.J. LEXIS 689 (N.J. 2003).
Real Property Law: Eminent Domain Proceedings: General Overview
Condemnor’s reservation of rights language notified the trial court that its condemnation action did not adjudicate the contamination claim under N.J. Stat. Ann. § 20:3-19, and that all such claims were reserved for determination in a separate cost-recovery action; because the very purpose of the reservation of rights clause is to forestall a future entire controversy claim under N.J. Ct. R. 4:30(A), the preclusion of that defense simply followed from the existence of the reservation. New Jersey Transit Corp. v. Cat in the Hat, LLC, 177 N.J. 29, 826 A.2d 690, 2003 N.J. LEXIS 689 (N.J. 2003).
Taking, which constitutes the right to possession and the passage of title to the condemnor, occurs automatically at and upon the filing of the commissioners’ report and the payment of the amount awarded to the parties entitled thereto or into court (decided under former statute). State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Real Property Law: Eminent Domain Proceedings: Procedure
Trial court erred in entering an order determining what property had been taken because the function of the condemnation commissioners and the jury was limited to a determination of the compensation to be made for the takings, not to decide what property had been taken. Thus, it was improper for the jury to decide whether plaintiff’s taking included defendant’s easement over adjoining property; issues other than that of value and damages were to be presented to and decided by the trial court before its judgment appointing condemnation commissioners. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
If land burdened with an easement is taken by eminent domain, the owner’s measure of damage is the market value of the land as affected by the easement; the easement itself attaches to the land of the owner of the dominant fee and is appurtenant to his land, and it must be valued with reference to it and not as though the easement constituted a separate entity. The owner of the dominant estate must be compensated for the value of the easement taken from him and the measure of damage is the difference in the market value of the dominant estate with the easement and its value without the easement. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
If there are any issues to be decided other than that of value and damages—be they a challenge to the plaintiff’s right to exercise the power of eminent domain or a claim that the condemnor is in fact taking more property and rights than those described in the complaint—those issues must be presented to and decided by the court before it enters judgment appointing condemnation commissioners. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
Fundamental fairness and the governing statute mandate that the factfinder in condemnation proceedings be limited to the sole issue of compensation because the condemnor will obtain, by virtue of the condemnation proceedings, title only to the land and property rights described in the complaint. State by Commissioner of Transp. v. Orenstein, 124 N.J. Super. 295, 306 A.2d 479, 1973 N.J. Super. LEXIS 545 (App.Div.), certif. denied, 63 N.J. 588, 311 A.2d 10, 1973 N.J. LEXIS 963 (N.J. 1973).
Real Property Law: Financing: Mortgages & Other Security Instruments: Mortgagee's Interests
In a condemnation action, a mortgagee was entitled to N.J. Ct. R. 4:42-11’s lower interest rate on the condemnation proceeds deposited in court rather than the higher contract rate after the funds became “available” for its withdrawal; however, “availability” did not equate with the actual withdrawal of the funds from court. That the date of availability was extended by the condemnor’s unresolved environmental remediation concerns did not justify burdening the mortgagor with the higher contractual interest rate. City of Englewood v. Exxon Mobile Corp., 406 N.J. Super. 110, 966 A.2d 1082, 2009 N.J. Super. LEXIS 30 (App.Div.), certif. denied, 199 N.J. 515, 973 A.2d 383, 2009 N.J. LEXIS 599 (N.J. 2009).
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Cross References:
Acquisition of lands; purchase or condemnation, see 13:8A-40.
LAW REVIEWS & JOURNALS:
36 Rutgers L. Rec. 300, ARTICLE: Compensation and Relocation Assistance for New Jersey Residents Displaced by Redevelopment: Reform Recommendations of the State Department of the Public Advocate.
36 Rutgers L. Rec. 300, ARTICLE: Compensation and Relocation Assistance for New Jersey Residents Displaced by Redevelopment: Reform Recommendations of the State Department of the Public Advocate.
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LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article V. Possession and Title (§§ 20:3-15 — 20:3-28)

§ 20:3-20. Nature of title condemned


The title to property condemned and acquired by the condemnor hereunder, shall be a title in fee simple, free and discharged of all right, title, interest and liens of all condemnees, and shall include all the right, title and interest of each condemnee therein, provided, however, that if the complaint or any amendment thereof shall specify a lesser title, the lesser title so specified shall be the title condemned and acquired.
[bookmark: History_18]History


L. 1971, c. 361, § 20.
[bookmark: Annotations_14]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_13]Case Notes


Civil Procedure: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Financing: Mortgages & Other Security Instruments: Transfers: General Overview
Real Property Law: Landlord & Tenant: Tenant's Remedies & Rights: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
In mortgage dispute after mortgagor received funds from condemnation of real estate, N.J. Stat. Ann. § 20:3-20 discharged lien of condemnees, and lien attached to condemnation award, however, mortgagee had 45 days after joinder in the action to assert entitlement to interest accrued and amount due from condemnation funds and a determination of the balance of principal and interest due from mortgagor because mortgage agreement did not provide for collection of interest at a higher rate than contained in the agreement. City of Orange Twp. v. Empire Mortg. Servs., 341 N.J. Super. 216, 775 A.2d 174, 2001 N.J. Super. LEXIS 246 (App.Div. 2001).
Real Property Law: Eminent Domain Proceedings: General Overview
Leasehold interest is an “interest in land” that, standing alone, can be condemned. In that instance, the lessee has the same rights as any other condemnee, including the right to bona fide negotiations. Town of Kearny v. Discount City of Old Bridge, Inc., 205 N.J. 386, 16 A.3d 300, 2011 N.J. LEXIS 329 (N.J. 2011).
N.J. Stat. Ann. § 20:3-20 provides for the discharge of liens only with respect to title to property condemned and acquired by the condemnor; where the state acquires title to property by voluntary conveyance, any liens must be discharged by the payment of the lienholders from the proceeds of the sale or by agreement with the lienholders. State, Dep't of Treasury v. Myndyllo, 225 N.J. Super. 302, 542 A.2d 478, 1988 N.J. Super. LEXIS 203 (App.Div. 1988).
Property owner in a condemnation case asserted entitlement to a provision in the final judgment that would bind the city to perpetual use of the condemned property for parking purposes, or should there be a further change disadvantageous to ownership of the office business that remained in owner’s hands, that it be granted leave to apply at that time for further damages; the contention was without merit because the award or judgment in condemnation represented the full compensation to which owner was entitled, and the city as condemnor received a title in fee simple free and discharged of all interests of the condemnee pursuant to N.J. Stat. Ann. § 20:3-20. South Orange v. Alden Corp., 71 N.J. 362, 365 A.2d 469, 1976 N.J. LEXIS 158 (N.J. 1976).
Where a street railway company initiated an eminent domain proceeding against a landowner, pursuant to section 14 of the General Eminent Domain Act, former N.J. Stat. Ann. § 20:1-1 et seq. (now N.J. Stat. Ann. § 20:3-6 et seq.), and later removed its tracks from the property and conveyed the land to a third party, the ejectment action filed by the landowner’s heir succeeded; when the railway company ceased operating the railway, its title to the property was abandoned and title to the land reverted to the original landowner, because when the company obtained the property through the eminent domain proceeding, it did not acquire a fee simple absolute, pursuant to N.J. Stat. Ann. § 48:15-27 and N.J. Const. art. I, § 16. Summerill v. Hunt, 25 N.J. Misc. 498, 55 A.2d 833, 1947 N.J. Sup. Ct. LEXIS 15 (Sup. Ct. 1947), overruled,  Valentine v. Lamont, 13 N.J. 569, 100 A.2d 668, 1953 N.J. LEXIS 221 (N.J. 1953).
Real Property Law: Financing: Mortgages & Other Security Instruments: Transfers: General Overview
In mortgage dispute after mortgagor received funds from condemnation of real estate, N.J. Stat. Ann. § 20:3-20, discharged lien of condemnees, and lien attached to condemnation award, however, mortgagee had 45 days after joinder in the action to assert entitlement to interest accrued and amount due from condemnation funds and a determination of the balance of principal and interest due from mortgagor because mortgage agreement did not provide for collection of interest at a higher rate than contained in the agreement. City of Orange Twp. v. Empire Mortg. Servs., 341 N.J. Super. 216, 775 A.2d 174, 2001 N.J. Super. LEXIS 246 (App.Div. 2001).
Real Property Law: Landlord & Tenant: Tenant's Remedies & Rights: General Overview
Leasehold interest is an “interest in land” that, standing alone, can be condemned. In that instance, the lessee has the same rights as any other condemnee, including the right to bona fide negotiations. Town of Kearny v. Discount City of Old Bridge, Inc., 205 N.J. 386, 16 A.3d 300, 2011 N.J. LEXIS 329 (N.J. 2011).

LexisNexis® New Jersey Annotated Statutes
Copyright © 2019 All rights reserved.


End of Document


	Page 2 of 2

	N.J. Stat. § 20:3-21





	
	
	


[bookmark: Bookmark_21]
N.J. Stat. § 20:3-21
 This section is current through New Jersey 218th Second Annual Session, L. 2019, c. 57, and J.R. 3 

LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article V. Possession and Title (§§ 20:3-15 — 20:3-28)

§ 20:3-21. Date of vesting of title


Title to the property condemned shall vest in the condemnor as of the earliest date of the happening of any of the following events:
[bookmark: Bookmark__a_4](a)  Filing and recording the declaration of taking and depositing funds pursuant to sections 17 and 18 of this act;
[bookmark: Bookmark__b_4](b)  Filing and recording in the recording office of the report of commissioners and payment of the award;
[bookmark: Bookmark__c_4](c)  Filing in the action and recording in the recording office, an agreement between condemnor and condemnee fixing the date as of which title shall vest;
[bookmark: Bookmark__d_3](d)  Paying and satisfying of record a final judgment fixing compensation payable hereunder.
[bookmark: History_19]History


L. 1971, c. 361, § 21.
[bookmark: Annotations_15]Annotations
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Real Property Law: Eminent Domain Proceedings: Title Acquired
Tax Law: State & Local Taxes: Real Property Tax: General Overview
Real Property Law: Eminent Domain Proceedings: Title Acquired
Court’s stay order did not retroactively divest a township of title to condemned property because 1) under N.J. Stat. Ann. § 20:3-24, title is only revested in the condemnee when the court enters a judgment dismissing the condemnation action, and the stay order did not dismiss the condemnation action nor did it vacate the declaration of taking; and 2) once the declaration of taking is filed and monies deposited, the condemnor takes title to the property pursuant to N.J. Stat. Ann. § 20:3-21(a), and a stay of the proceedings can not divest the condemnor of title. Therefore, the condemnee was not liable for property taxes on its land that accrued after the taking. Township of Readington v. Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100, 2009 N.J. Super. LEXIS 205 (App.Div. 2009), certif. denied, 201 N.J. 154, 988 A.2d 1177, 2010 N.J. LEXIS 123 (N.J. 2010).
Tax Law: State & Local Taxes: Real Property Tax: General Overview
Court’s stay order did not retroactively divest a township of title to condemned property because 1) under N.J. Stat. Ann. § 20:3-24, title is only revested in the condemnee when the court enters a judgment dismissing the condemnation action, and the stay order did not dismiss the condemnation action nor did it vacate the declaration of taking; and 2) once the declaration of taking is filed and monies deposited, the condemnor takes title to the property pursuant to N.J. Stat. Ann. § 20:3-21(a), and a stay of the proceedings can not divest the condemnor of title. Therefore, the condemnee was not liable for property taxes on its land that accrued after the taking. Township of Readington v. Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100, 2009 N.J. Super. LEXIS 205 (App.Div. 2009), certif. denied, 201 N.J. 154, 988 A.2d 1177, 2010 N.J. LEXIS 123 (N.J. 2010).
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§ 20:3-22. Appeal not to affect right to possession and vesting of title


The pendency of an appeal with respect to any issue other than the authority to condemn, shall not affect the right to possession and vesting of title in the condemnor.
[bookmark: History_20]History


L. 1971, c. 361, § 22.
[bookmark: Annotations_16]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_15]Case Notes


Real Property Law: Eminent Domain Proceedings: General Overview
Under N.J. Stat. Ann. § 20:3-22 et seq. and N.J. Const. Art. I, § 20, when the state takes private property for a public purpose under the provisions of the Eminent Domain Act, the property owner is entitled to just compensation; this includes just compensation for the property taken and damages to any remaining property: State by Commissioner of Transp. v. Rosenblum, 200 N.J. Super. 209, 491 A.2d 27, 1985 N.J. Super. LEXIS 1234 (App.Div. 1985).
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§ 20:3-23. Withdrawal of funds


Upon application of any condemnee, or any other party in interest, and on notice to all parties to the action, including the condemnor, the court may direct that the estimated compensation on deposit, or any part thereof, be paid to the person or persons entitled thereto, on account of the compensation to which they may be entitled in the action; provided, that if the award or judgment fixing such compensation be less than the amount paid pursuant hereto, the person to whom such payment has been made shall repay the same, together with interest at a rate to be fixed by the court from the date of payment to such person, and the court, after hearing in a summary manner, may enter judgment therefor; and provided, further, that if the award or judgment fixing such compensation be more than the amount deposited, condemnor shall pay the excess to the condemnee entitled thereto, with interest at a rate to be fixed by the court from the date of the deposit, and the court, after hearing in a summary manner, may enter judgment therefor against the condemnor. The court, upon notice to all parties, shall enter appropriate orders distributing any balances on deposit.
[bookmark: History_21]History


L. 1971, c. 361, § 23.
[bookmark: Annotations_17]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_16]Case Notes


Civil Procedure: Remedies: Judgment Interest: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Estate, Gift & Trust Law: Wills: Failure of Bequests: General Overview
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Real Property Law: Eminent Domain Proceedings: Valuation
Civil Procedure: Remedies: Judgment Interest: General Overview
In a condemnation proceeding, the lower court properly determined that a condemnee was entitled to interest upon a condemnation award, but N.J. Stat. Ann. § 20:3-31 provided that interest would be limited to the difference between any deposited amounts and the ultimate award and would only run from the date of deposit until closing pursuant to N.J. Stat. Ann. § 20:3-23. Wayne v. Ricmin, Inc., 124 N.J. Super. 509, 308 A.2d 27, 1973 N.J. Super. LEXIS 579 (App.Div.), certif. denied, 63 N.J. 583, 311 A.2d 5, 1973 N.J. LEXIS 934 (N.J. 1973).
Civil Procedure: Eminent Domain Proceedings: General Overview
If a property owner chooses to withdraw the monies deposited with a court, the owner may then have to reimburse the money if the condemning authority decides several years later to abandon the action. Township of Pemberton v. Berardi, 378 N.J. Super. 430, 876 A.2d 287, 2005 N.J. Super. LEXIS 191 (App.Div. 2005).
In a condemnation proceeding, the lower court properly determined that a condemnee was entitled to interest upon a condemnation award, but N.J. Stat. Ann. § 20:3-31 provided that interest would be limited to the difference between any deposited amounts and the ultimate award and would only run from the date of deposit until closing pursuant to N.J. Stat. Ann. § 20:3-23. Wayne v. Ricmin, Inc., 124 N.J. Super. 509, 308 A.2d 27, 1973 N.J. Super. LEXIS 579 (App.Div.), certif. denied, 63 N.J. 583, 311 A.2d 5, 1973 N.J. LEXIS 934 (N.J. 1973).
Estate, Gift & Trust Law: Wills: Failure of Bequests: General Overview
Because eminent domain proceedings had not completely terminated prior to the testatrix’s death, the property devised to her husband remained with the testatrix at the time of her death under former N.J. Stat. Ann. § 20:1-30 (now N.J. Stat. Ann. § 20:3-23) and was not adeemed. In re Estate of Burnett, 49 N.J. Super. 439, 140 A.2d 242, 1958 N.J. Super. LEXIS 661 (Cty. Ct. 1958).
Real Property Law: Eminent Domain Proceedings: General Overview
In a condemnation proceeding, the lower court properly determined that a condemnee was entitled to interest upon a condemnation award, but N.J. Stat. Ann. § 20:3-31 provided that interest would be limited to the difference between any deposited amounts and the ultimate award and would only run from the date of deposit until closing pursuant to N.J. Stat. Ann. § 20:3-23. Wayne v. Ricmin, Inc., 124 N.J. Super. 509, 308 A.2d 27, 1973 N.J. Super. LEXIS 579 (App.Div.), certif. denied, 63 N.J. 583, 311 A.2d 5, 1973 N.J. LEXIS 934 (N.J. 1973).
Because eminent domain proceedings had not completely terminated prior to the testatrix’s death, the property devised to her husband remained with the testatrix at the time of her death under former N.J. Stat. Ann. § 20:1-30 (now N.J. Stat. Ann. § 20:3-23) and was not adeemed. In re Estate of Burnett, 49 N.J. Super. 439, 140 A.2d 242, 1958 N.J. Super. LEXIS 661 (Cty. Ct. 1958).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Absent any indicia of imminent condemnation, the owner who fails to disclose his receipt of a Notice of Interest letter from an agency to the local zoning board, before which variance approvals are pending, does not engage in bad faith. New Jersey Schools Constr. Corp. v. Lopez, 412 N.J. Super. 298, 990 A.2d 667, 2010 N.J. Super. LEXIS 30 (App.Div. 2010).
In a condemnation action, the trial court did not abuse its discretion with regard to its rulings on the motion in limine filed by the condemnor as the value of improvements to the property, made after the property owner received a “Notice of Interest” (NOI) letter from the condemnor were properly included in setting just compensation since there was no proof that those improvements were constructed for the sole purpose of enhancing the condemnation award. Also, absent any indicia of imminent condemnation, the property owner’s failure to disclose his receipt of the NOI letter to the local zoning board, before which variance approvals were pending, did not engage in bad faith. New Jersey Schools Constr. Corp. v. Lopez, 412 N.J. Super. 298, 990 A.2d 667, 2010 N.J. Super. LEXIS 30 (App.Div. 2010).
Real Property Law: Eminent Domain Proceedings: Valuation
Absent any indicia of imminent condemnation, the owner who fails to disclose his receipt of a Notice of Interest letter from an agency to the local zoning board, before which variance approvals are pending, does not engage in bad faith. New Jersey Schools Constr. Corp. v. Lopez, 412 N.J. Super. 298, 990 A.2d 667, 2010 N.J. Super. LEXIS 30 (App.Div. 2010).
In a condemnation action, the trial court did not abuse its discretion with regard to its rulings on the motion in limine filed by the condemnor as the value of improvements to the property, made after the property owner received a “Notice of Interest” (NOI) letter from the condemnor were properly included in setting just compensation since there was no proof that those improvements were constructed for the sole purpose of enhancing the condemnation award. Also, absent any indicia of imminent condemnation, the property owner’s failure to disclose his receipt of the NOI letter to the local zoning board, before which variance approvals were pending, did not engage in bad faith. New Jersey Schools Constr. Corp. v. Lopez, 412 N.J. Super. 298, 990 A.2d 667, 2010 N.J. Super. LEXIS 30 (App.Div. 2010).
[bookmark: Research_References_&_Practice_Aids_9]Research References & Practice Aids


Cross References:
Acquisition of lands; purchase or condemnation, see 13:8A-40.
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§ 20:3-24. Revesting of title and restoration of possession


If, after the filing of a declaration of taking, a judgment shall be entered dismissing the action, title to and possession of the property shall revest in the condemnee, subject to the same right, title, interest and liens as existed as of the date of the filing of the declaration of taking. In such event, condemnor shall file and record the judgment and pay any damages sustained by the condemnee as a result of the action of the condemnor, and the expenses of the condemnee.
[bookmark: History_22]History


L. 1971, c. 361, § 24.
[bookmark: Annotations_18]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_17]Case Notes


Real Property Law: Eminent Domain Proceedings: Title Acquired
Tax Law: State & Local Taxes: Real Property Tax: General Overview
Real Property Law: Eminent Domain Proceedings: Title Acquired
Court’s stay order did not retroactively divest a township of title to condemned property because 1) under N.J. Stat. Ann. § 20:3-24, title is only revested in the condemnee when the court enters a judgment dismissing the condemnation action, and the stay order did not dismiss the condemnation action nor did it vacate the declaration of taking; and 2) once the declaration of taking is filed and monies deposited, the condemnor takes title to the property pursuant to N.J. Stat. Ann. § 20:3-21(a), and a stay of the proceedings can not divest the condemnor of title. Therefore, the condemnee was not liable for property taxes on its land that accrued after the taking. Township of Readington v. Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100, 2009 N.J. Super. LEXIS 205 (App.Div. 2009), certif. denied, 201 N.J. 154, 988 A.2d 1177, 2010 N.J. LEXIS 123 (N.J. 2010).
Tax Law: State & Local Taxes: Real Property Tax: General Overview
Court’s stay order did not retroactively divest a township of title to condemned property because 1) under N.J. Stat. Ann. § 20:3-24, title is only revested in the condemnee when the court enters a judgment dismissing the condemnation action, and the stay order did not dismiss the condemnation action nor did it vacate the declaration of taking; and 2) once the declaration of taking is filed and monies deposited, the condemnor takes title to the property pursuant to N.J. Stat. Ann. § 20:3-21(a), and a stay of the proceedings can not divest the condemnor of title. Therefore, the condemnee was not liable for property taxes on its land that accrued after the taking. Township of Readington v. Solberg Aviation Co., 409 N.J. Super. 282, 976 A.2d 1100, 2009 N.J. Super. LEXIS 205 (App.Div. 2009), certif. denied, 201 N.J. 154, 988 A.2d 1177, 2010 N.J. LEXIS 123 (N.J. 2010).
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§ 20:3-25. Compelling condemnor to file declaration of taking


If within 6 months from the date of appointment of commissioners, the condemnor fails to file a declaration of taking, the court, upon application of any condemnee, and on notice to all parties in interest, may require the condemnor, at its election, to either file a declaration of taking and make the deposit hereinabove provided, or abandon the proceedings pursuant to section 35 hereof. For good cause and upon terms, the court may extend the time for the filing of such declaration of taking, but not more than 3 months after the commencement of the action.
[bookmark: History_23]History


L. 1971, c. 361, § 25.
[bookmark: Annotations_19]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_18]Case Notes


Civil Procedure: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Word “may” used in N.J. Stat. Ann. § 20:3-25 is mandatory and not permissive, as evidenced by its legislative history. A condemnor, on a condemnee’s application to the court, must either: (1) file a declaration of taking and make the required deposit of compensation offered the condemnee pursuant to N.J. Stat. Ann. § 20:3-18; or (2) abandon the proceedings pursuant to N.J. Stat. Ann. § 20:3-35; further, the court retains discretion to extend the time for the filing of the declaration of taking for up to three months from the date the condemnee files the application. Township of Pemberton v. Berardi, 378 N.J. Super. 430, 876 A.2d 287, 2005 N.J. Super. LEXIS 191 (App.Div. 2005).
Denial of property owners’ motion to compel a township to file a declaration of taking or abandon a condemnation action, which motion was filed, under N.J. Stat. Ann. § 20:3-25, two years after the action was commenced, was reversed, and the case was remanded for the township to, within 30 days of the date of the appellate court’s order, either file a declaration of taking or abandon the property. Township of Pemberton v. Berardi, 378 N.J. Super. 430, 876 A.2d 287, 2005 N.J. Super. LEXIS 191 (App.Div. 2005).
Pursuant to N.J. Stat. Ann. § 20:3-25 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the trial court ordered a municipal condemnor to deposit the award of the commissioners into trial court or to abandon the proceedings, declined to order the condemnor to file a declaration of taking, thus giving the condemnor the option of abandoning the proceedings at a later date, and allowed the condemnee to withdraw the funds if the condemnee executed a consent to return the funds upon an abandonment by the condemnor or upon a determination of a lower value in a trial de novo on the valuation of the property. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
N.J. Stat. Ann. § 20:3-25 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., is not mandatory, but vests the trial court with the discretion to compel or not to compel a condemnor to file a declaration of taking and to deposit the award of the commissioners into the trial court. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
Real Property Law: Eminent Domain Proceedings: General Overview
Pursuant to N.J. Stat. Ann. § 20:3-25 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., the trial court ordered a municipal condemnor to deposit the award of the commissioners into trial court or to abandon the proceedings, declined to order the condemnor to file a declaration of taking, thus giving the condemnor the option of abandoning the proceedings at a later date, and allowed the condemnee to withdraw the funds if the condemnee executed a consent to return the funds upon an abandonment by the condemnor or upon a determination of a lower value in a trial de novo on the valuation of the property. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
N.J. Stat. Ann. § 20:3-25 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 et seq., is not mandatory, but vests the trial court with the discretion to compel or not to compel a condemnor to file a declaration of taking and to deposit the award of the commissioners into the trial court. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
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§ 20:3-26. Owner reimbursement by condemnor


[bookmark: Bookmark__a_5]a.  The condemnor, as soon as practicable after the date of payment of the acquisition price or the date of deposit in court of funds to satisfy the award of compensation, whichever is earlier, shall reimburse the owner for actual expenses he necessarily incurred for
[bookmark: Bookmark__1_0](1)  recording fees, transfer taxes and similar expenses incidental to conveying such real property to the condemnor; and
[bookmark: Bookmark__2_0](2)  the pro rata portion of real property taxes paid which are allocable to a period subsequent to the date of vesting title in the condemnor, or the effective date of possession of such real property by the condemnor, whichever is earlier; and
[bookmark: Bookmark__3_0](3)  Penalty costs for prepayment of any mortgage entered into in good faith encumbering real property if the mortgage is on record or has been filed for record as provided by law on the date of approval by the taking agency of the location of the project. As used in this subsection “taking agency” means an “agency” as defined under section 3 of P.L.1972, c.47 (C.27:7-74).
[bookmark: Bookmark__b_5]b.  If the court renders final judgment that the condemnor cannot acquire the real property by condemnation or, if the condemnation action is abandoned by the condemnor, then the court shall award the owner of any right, or title to, or interest in such real property, such sum as will reimburse such owner for his reasonable costs, disbursements and expenses actually incurred, including reasonable attorney, appraisal, and engineering fees.
[bookmark: Bookmark__c_5]c.  When a plaintiff shall have brought an action to compel condemnation against a defendant having the power to condemn, the court or representative of the defendant in case of settlement shall, in its discretion, award such plaintiff his reasonable costs, disbursements, and expenses, including reasonable appraisal, attorney and engineering fees actually incurred regardless of whether the action is terminated by judgment or amicable agreement of the parties.
[bookmark: History_24]History


L. 1971, c. 361, § 26; amended 1989, c. 50, § 13.
[bookmark: Annotations_20]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_19]Case Notes


Civil Procedure: Remedies: Costs & Attorney Fees: General Overview
Civil Procedure: Remedies: Costs & Attorney Fees: Attorney Expenses & Fees: Reasonable Fees
Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Attorney Fees
Civil Procedure: Eminent Domain Proceedings: Costs
Civil Procedure: Eminent Domain Proceedings: Process
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Real Property Law: Eminent Domain Proceedings: General Overview
Civil Procedure: Remedies: Costs & Attorney Fees: General Overview
While a condemnee is entitled to expenses of the payment for which N.J. Stat. Ann. § 20:3-26 provides, such expenses do not include counsel fees. State by Commissioner of Transp. v. William G. Rohrer, Inc., 80 N.J. 462, 404 A.2d 29, 1979 N.J. LEXIS 1252 (N.J. 1979).
In a condemnation proceeding brought by the township against the landowners, which was abandoned by the township after an award was made, the attorneys representing the landowner were entitled to costs, expenses, and counsel fees because former N.J. Rev. Stat. § 20:1-30 (now N.J. Stat. Ann. § 20:3-26) plainly vested in the individual justice of the court authority to determine the landowner’s reasonable costs, expenses, and counsel fees, and the statute clearly contemplated that, upon such abandonment of condemnation proceedings, there should be an allowance of the “reasonable” costs, expenses, and counsel fees. Teaneck Tp. v. Mercer, 122 N.J.L. 546, 6 A.2d 658, 1939 N.J. Sup. Ct. LEXIS 156 (Sup. Ct. 1939), aff'd, 124 N.J.L. 120, 11 A.2d 103, 1940 N.J. LEXIS 248 (E. & A. 1940).
Civil Procedure: Remedies: Costs & Attorney Fees: Attorney Expenses & Fees: Reasonable Fees
In determining the reasonableness of counsel fees incurred by a condemnee whose case is abandoned, the court need not award fees for advancing frivolous defenses, for taking repetitive or delaying actions, for actions necessitated by a lawyer’s mistakes, for those that are not legitimate responses to a condemnation complaint, for unsubstantiated bills, for duplicative work, and for research regarding counsel fees. However, a strategy need not succeed in order to be a reasonable response to a condemnation complaint. Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Where a condemnation action is abandoned, as the condemnee’s entitlement to reasonable counsel fees under N.J. Stat. Ann. § 20:3-26(b) is triggered by the abandonment itself, there is no warrant for a proportionality reduction under N.J. R. Prof. Conduct 1.5(a)(4) based on a comparison of “the amount involved and the results obtained.” Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Civil Procedure: Eminent Domain Proceedings: General Overview
Mere filing of the discharge of a lien of the notice of lis pendens by a county park commission (commission) was not abandonment of a condemnation proceeding as a matter of law as provided by former N.J. Rev. Stat. § 20:1-30 (now N.J. Stat. Ann. § 20:3-26), where the commission did not comply with the requirements of former § 20:1-30 to pay the landowners their reasonable costs, expenses and counsel fees as well as filing the discharge. Kean v. Union County Park Com., 129 N.J. Eq. 67, 18 A.2d 279, 1941 N.J. Ch. LEXIS 82 (Ch.), aff'd, 130 N.J. Eq. 591, 22 A.2d 256, 1941 N.J. LEXIS 610 (E. & A. 1941).
Former N.J. Stat.Ann. 20:1-30 gave a condemning agency the right to abandon any proceeding to condemn within twenty days after the filing of the commissioner’s report or jury’s verdict upon payment of reasonable costs, expenses and counsel fees. Kean v. Union County Park Com., 130 N.J. Eq. 591, 22 A.2d 256, 1941 N.J. LEXIS 610 (E. & A. 1941).
Former N.J. Rev. Stat. § 20:1-30 (now N.J. Stat. Ann. § 20:3-26) related only to an abandonment of a condemnation. In re Canda Realty Co., 17 N.J. Misc. 346, 9 A.2d 305, 1939 N.J. Sup. Ct. LEXIS 26 (Sup. Ct. 1939).
Civil Procedure: Eminent Domain Proceedings: Attorney Fees
In determining the reasonableness of counsel fees incurred by a condemnee whose case is abandoned, the court need not award fees for advancing frivolous defenses, for taking repetitive or delaying actions, for actions necessitated by a lawyer’s mistakes, for those that are not legitimate responses to a condemnation complaint, for unsubstantiated bills, for duplicative work, and for research regarding counsel fees. However, a strategy need not succeed in order to be a reasonable response to a condemnation complaint. Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Where a condemnation action is abandoned, as the condemnee’s entitlement to reasonable counsel fees under N.J. Stat. Ann. § 20:3-26(b) is triggered by the abandonment itself, there is no warrant for a proportionality reduction under N.J. R. Prof. Conduct 1.5(a)(4) based on a comparison of “the amount involved and the results obtained.” Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Where a condemnation action is abandoned, a condemnee is entitled to reasonable counsel fees and expenses from the point at which the property is formally targeted for condemnation—which is the date the “action” begins—not from the date the condemnation complaint is filed. Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Where a township filed, and later abandoned, a condemnation action, the property owner’s right to recover costs and counsel fees under N.J. Stat. Ann. § 20:3-26(b) was not contingent upon the success of its defense strategy. It was entitled to all reasonable fees and costs incurred in defending the action. Township of West Orange v. 769 Associates, LLC, 397 N.J. Super. 244, 936 A.2d 1023, 2007 N.J. Super. LEXIS 373 (App.Div. 2007), rev'd, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
To qualify for reimbursement under N.J. Stat. Ann. § 20:3-26(b), the costs and counsel fees incurred by the property owner must have occurred within the “four corners” of the condemnation action; costs incurred in ancillary proceedings are not recoverable. Township of West Orange v. 769 Associates, LLC, 397 N.J. Super. 244, 936 A.2d 1023, 2007 N.J. Super. LEXIS 373 (App.Div. 2007), rev'd, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Public entity is required by N.J. Stat. Ann. § 20:3-6 to engage in bona fide negotiations with a property owner before the institution of a condemnation action. However, counsel fees and costs incurred by the property owner in connection with such negotiations are not recoverable under N.J. Stat. Ann. § 20:3-26(b) if the public entity files, and later dismisses, a condemnation action. Township of West Orange v. 769 Associates, LLC, 397 N.J. Super. 244, 936 A.2d 1023, 2007 N.J. Super. LEXIS 373 (App.Div. 2007), rev'd, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Civil Procedure: Eminent Domain Proceedings: Costs
Where a township filed, and later abandoned, a condemnation action, the property owner’s right to recover costs and counsel fees under N.J. Stat. Ann. § 20:3-26(b) was not contingent upon the success of its defense strategy. It was entitled to all reasonable fees and costs incurred in defending the action. Township of West Orange v. 769 Associates, LLC, 397 N.J. Super. 244, 936 A.2d 1023, 2007 N.J. Super. LEXIS 373 (App.Div. 2007), rev'd, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
To qualify for reimbursement under N.J. Stat. Ann. § 20:3-26(b), the costs and counsel fees incurred by the property owner must have occurred within the “four corners” of the condemnation action; costs incurred in ancillary proceedings are not recoverable. Township of West Orange v. 769 Associates, LLC, 397 N.J. Super. 244, 936 A.2d 1023, 2007 N.J. Super. LEXIS 373 (App.Div. 2007), rev'd, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Public entity is required by N.J. Stat. Ann. § 20:3-6 to engage in bona fide negotiations with a property owner before the institution of a condemnation action. However, counsel fees and costs incurred by the property owner in connection with such negotiations are not recoverable under N.J. Stat. Ann. § 20:3-26(b) if the public entity files, and later dismisses, a condemnation action. Township of West Orange v. 769 Associates, LLC, 397 N.J. Super. 244, 936 A.2d 1023, 2007 N.J. Super. LEXIS 373 (App.Div. 2007), rev'd, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Civil Procedure: Eminent Domain Proceedings: Process
Where a condemnation action is abandoned, a condemnee is entitled to reasonable counsel fees and expenses from the point at which the property is formally targeted for condemnation—which is the date the “action” begins—not from the date the condemnation complaint is filed. Township of West Orange v. 769 Associates, LLC, 198 N.J. 529, 969 A.2d 1080, 2009 N.J. LEXIS 152 (N.J. 2009).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
In a case concerning condemnation proceedings, landowners were entitled to reasonable costs and attorney’s fees under former N.J. Rev. Stat. § 20:1-30 (now N.J. Stat. Ann. § 20:3-26) the statute; the statute gave the trial court discretion to determine reasonable costs, but did not impose a duty on the trial court to award all costs. Englewood v. Veith Realty Co., 50 N.J. Super. 369, 142 A.2d 663, 1958 N.J. Super. LEXIS 502 (App.Div. 1958).
Real Property Law: Eminent Domain Proceedings: General Overview
While a condemnee is entitled to expenses of the payment for which N.J. Stat. Ann. § 20:3-26 provides, such expenses do not include counsel fees. State by Commissioner of Transp. v. William G. Rohrer, Inc., 80 N.J. 462, 404 A.2d 29, 1979 N.J. LEXIS 1252 (N.J. 1979).
Mere filing of the discharge of a lien of the notice of lis pendens by a county park commission (commission) was not abandonment of a condemnation proceeding as a matter of law as provided by former N.J. Rev. Stat. § 20:1-30 (now N.J. Stat. Ann. § 20:3-26), where the commission did not comply with the requirements of former § 20:1-30 to pay the landowners their reasonable costs, expenses and counsel fees as well as filing the discharge. Kean v. Union County Park Com., 129 N.J. Eq. 67, 18 A.2d 279, 1941 N.J. Ch. LEXIS 82 (Ch.), aff'd, 130 N.J. Eq. 591, 22 A.2d 256, 1941 N.J. LEXIS 610 (E. & A. 1941).
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§ 20:3-27. Deposit and withdrawal of funds not prejudicial


Neither the making of the deposit nor any withdrawal thereof pursuant to this article, shall affect or prejudice the rights of either the condemnor or the condemnee in the determination of compensation. The amount of such deposit and any withdrawal thereof, shall not be evidential in such determination.
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Civil Procedure: Eminent Domain Proceedings: Deposits
Civil Procedure: Eminent Domain Proceedings: Process
Civil Procedure: Eminent Domain Proceedings: Deposits
Under N.J. Stat. Ann. § 20:3-27 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to -50, the condemnees’ withdrawal of a township’s just compensation deposit was a waiver of all their rights except the right to litigate the amount of compensation. Township of Piscataway v. South Washington Ave., LLC, 400 N.J. Super. 358, 947 A.2d 663, 2008 N.J. Super. LEXIS 102 (App.Div. 2008).
Civil Procedure: Eminent Domain Proceedings: Process
Under N.J. Stat. Ann. § 20:3-27 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to -50, the condemnees’ withdrawal of a township’s just compensation deposit was a waiver of all their rights except the right to litigate the amount of compensation. Township of Piscataway v. South Washington Ave., LLC, 400 N.J. Super. 358, 947 A.2d 663, 2008 N.J. Super. LEXIS 102 (App.Div. 2008).
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§ 20:3-28. Fees of clerk of the court


Where the clerk of the court is authorized to charge and deduct statutory fees or commissions by reason of the deposit and disbursement of funds pursuant to this article, such fees and commissions shall be paid by the condemnor.
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§ 20:3-29. Compensation


The condemnee shall be entitled to compensation for the property, and damages, if any, to any remaining property, together with such additional compensation as provided for herein, or as may be fixed according to law.
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L. 1971, c. 361, § 29.
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Civil Procedure: Judgments: Relief From Judgment: Motions for New Trials
Civil Procedure: Remedies: Damages: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Evidence: Procedural Considerations: Preliminary Questions: Hearings Out of Jury's Presence
Evidence: Relevance: Compromise & Settlement Negotiations
Governments: Public Improvements: Bridges & Roads
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Real Property Law: Eminent Domain Proceedings: Procedure
Real Property Law: Eminent Domain Proceedings: Valuation
Real Property Law: Environmental Regulation: General Overview
Transportation Law: Bridges & Roads: Easements
Civil Procedure: Judgments: Relief From Judgment: Motions for New Trials
In a condemnation case, a trial judge did not err by denying a borough’s motion for a new trial and declining to set the verdict aside because it was for the jury to determine the amount of the value lost at issue, the jury had visited the property, and it was within the jury’s province to reject the borough’s expert, who valued the loss at only $300, particularly since the dune constructed partially blocked the waterfront view the property had once enjoyed unobstructed. Borough of Harvey Cedars v. Karan, 425 N.J. Super. 155, 40 A.3d 75, 2012 N.J. Super. LEXIS 47 (App.Div. 2012), rev'd, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
Civil Procedure: Remedies: Damages: General Overview
Delay damages are generally awarded in relation to delays in receiving governmental approval for land use permits where there is evidence of an unreasonable delay fairly attributable to the governmental authority responsible for the granting of the permission requested, although normal or at least not unreasonable delays in the land-use permit and approval process as well as extraordinary delays not attributable to government are not sufficient grounds for such damages. Thus, the trial court’s award of delay damages to plaintiff building owner in an inverse condemnation proceeding against defendant board of adjustment was not an abuse of discretion where (1) the decision to award such damages was supported by the record and by the trial court’s findings that delay damages were warranted in light of the board’s inaction and denials of any uses for the first and third floors of the owner’s building despite multiple remands to the board on the issue; (2) amount of delay damages was reasonably calculated based on the only testimony that was offered on the issue; and (3) the delay damages were properly calculated from the date when the inverse condemnation effectively occurred. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
When a property owner has been deprived of the use and enjoyment of the owner’s property, the courts have not measured damages in the form of lost profits. When land is taken without compensation, future profits from the use of the land may not be compensable. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Where the trial court found that defendant board of adjustment’s actions on March 11, 1999, when it revoked its prior approval of plaintiff building owner’s proposed uses for a building and refused to consider any other uses for two floors of the building, were arbitrary and capricious and that an inverse condemnation effectively occurred on that date, the trial court did not err in calculating its award of delay damages starting from that date or ending the delay damages on the date when the owner’s use and enjoyment of the property was no longer affected, as the choice of dates comported with the facts and circumstances of the case to assure just compensation as constitutionally required and also comported with the date assignment principles in N.J. Stat. Ann. § 20:3-30. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Trial court did not err in refusing to award damages for lost profits to plaintiff building owner in an inverse condemnation proceeding against defendant board of adjustment, as the owner’s lost profits were not based upon sound fact, but were based on the mere opinion of the owner without any factual support, and, in any event, lost profits were not generally compensable in an inverse condemnation case. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Civil Procedure: Eminent Domain Proceedings: General Overview
Delay damages are generally awarded in relation to delays in receiving governmental approval for land use permits where there is evidence of an unreasonable delay fairly attributable to the governmental authority responsible for the granting of the permission requested, although normal or at least not unreasonable delays in the land-use permit and approval process as well as extraordinary delays not attributable to government are not sufficient grounds for such damages. Thus, the trial court’s award of delay damages to plaintiff building owner in an inverse condemnation proceeding against defendant board of adjustment was not an abuse of discretion where (1) the decision to award such damages was supported by the record and by the trial court’s findings that delay damages were warranted in light of the board’s inaction and denials of any uses for the first and third floors of the owner’s building despite multiple remands to the board on the issue; (2) amount of delay damages was reasonably calculated based on the only testimony that was offered on the issue; and (3) the delay damages were properly calculated from the date when the inverse condemnation effectively occurred. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
When a property owner has been deprived of the use and enjoyment of the owner’s property, the courts have not measured damages in the form of lost profits. When land is taken without compensation, future profits from the use of the land may not be compensable. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Where the trial court found that defendant board of adjustment’s actions on March 11, 1999, when it revoked its prior approval of plaintiff building owner’s proposed uses for a building and refused to consider any other uses for two floors of the building, were arbitrary and capricious and that an inverse condemnation effectively occurred on that date, the trial court did not err in calculating its award of delay damages starting from that date or ending the delay damages on the date when the owner’s use and enjoyment of the property was no longer affected, as the choice of dates comported with the facts and circumstances of the case to assure just compensation as constitutionally required and also comported with the date assignment principles in N.J. Stat. Ann. § 20:3-30. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Trial court did not err in refusing to award damages for lost profits to plaintiff building owner in an inverse condemnation proceeding against defendant board of adjustment, as the owner’s lost profits were not based upon sound fact, but were based on the mere opinion of the owner without any factual support, and, in any event, lost profits were not generally compensable in an inverse condemnation case. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Where roads already devoted to a public use by a municipality were condemned by the State for an unrelated public purpose, the construction of an interstate highway, just compensation consisted not of fair market value but of either providing an equivalent substitute or paying the cost of a necessary replacement (the “rule of substitute facilities”). State by Commissioner of Transp. v. South Hackensack, 65 N.J. 377, 322 A.2d 818, 1974 N.J. LEXIS 188 (N.J. 1974).
Evidence: Procedural Considerations: Preliminary Questions: Hearings Out of Jury's Presence
In a condemnation case, a trial judge properly excluded a borough’s evidence asserting that a special benefit existed with regard to the dune constructed on the property at issue after holding a N.J. R. Evid. 104 hearing to determine whether the borough’s proffered evidence could establish a special benefit or only a general benefit as the borough failed to produce evidence of a special benefit. Borough of Harvey Cedars v. Karan, 425 N.J. Super. 155, 40 A.3d 75, 2012 N.J. Super. LEXIS 47 (App.Div. 2012), rev'd, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
Evidence: Relevance: Compromise & Settlement Negotiations
In a condemnation case, a trial judge did not err by precluding a borough’s expert from testifying about settlements reached in other condemnation cases in other municipalities because under N.J. R. Evid. 408, a settlement is inadmissible to prove the underlying merits of the settled dispute and the settlements with other owners were irrelevant to the valuation of the owners’ property at issue. Borough of Harvey Cedars v. Karan, 425 N.J. Super. 155, 40 A.3d 75, 2012 N.J. Super. LEXIS 47 (App.Div. 2012), rev'd, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
Governments: Public Improvements: Bridges & Roads
Where roads already devoted to a public use by a municipality were condemned by the State for an unrelated public purpose, the construction of an interstate highway, just compensation consisted not of fair market value but of either providing an equivalent substitute or paying the cost of a necessary replacement (the “rule of substitute facilities”). State by Commissioner of Transp. v. South Hackensack, 65 N.J. 377, 322 A.2d 818, 1974 N.J. LEXIS 188 (N.J. 1974).
Real Property Law: Eminent Domain Proceedings: General Overview
In condemnation proceedings where the property is contaminated, a condemnor should appraise the property as if remediated and deposit that amount into a trust-escrow account in court, and the condemnor should reserve its right to initiate a separate action to recover remediation costs. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Dealing with environmental issues regarding condemned property in a cost-recovery proceeding made sense as such a proceeding allowed for third-party claims against insurers, title companies, and prior owners, none of whom had a place at the condemnation table, and, more importantly, the cost-recovery proceeding made available to the condemnee New Jersey Spill Compensation and Control Act, N.J. Stat. Ann. § 58:10-23.11 et seq., defenses (for example, war, sabotage, Act of God, or a combination thereof, and non-responsibility in-fact) that were not relevant in an eminent domain proceeding. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
When property was devalued for contamination in condemnation, landowners first received discounted compensation in the condemnation proceeding and then were subject to the full cleanup costs, thus suffering a “double-take,” and, under that scheme, the condemnor received a windfall by ultimately obtaining the property in a remediated state at the condemnee’s cost, yet paying a discounted price due to the contamination. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
In a condemnation proceeding involving contaminated property, the property should be appraised as if the contamination had been remediated, and that amount should be deposited in court, subject to future claims by the condemnor for remediation costs. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Under the trust/escrow approach in condemnation proceedings, evidence of contamination of the property was excluded from the eminent domain valuation trial, which was directed toward determining the full value of the property if it were uncontaminated, and, once value was determined, the full award of just compensation was not paid directly to the owner, but, rather, under this approach a portion of the award sufficient to cover cleanup costs was escrowed or held in trust until the exact amount of cleanup costs had been determined, and, once response costs were determined, a corresponding amount representing the owner’s liability was then disbursed from the trust or escrow account; only the surplus, if any, was paid to the owner. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
In a condemnation proceeding, because the condemnation valuation scheme excluded evidence of contamination of the property, and the property was to be valued as if remediated, placing a limit on what the condemnee could withdraw from the amount the condemnor deposited with the court pursuant to the condemnation proceeding until final remediation costs were determined did not constitute pre-judgment attachment. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Delay damages are generally awarded in relation to delays in receiving governmental approval for land use permits where there is evidence of an unreasonable delay fairly attributable to the governmental authority responsible for the granting of the permission requested, although normal or at least not unreasonable delays in the land-use permit and approval process as well as extraordinary delays not attributable to government are not sufficient grounds for such damages. Thus, the trial court’s award of delay damages to plaintiff building owner in an inverse condemnation proceeding against defendant board of adjustment was not an abuse of discretion where (1) the decision to award such damages was supported by the record and by the trial court’s findings that delay damages were warranted in light of the board’s inaction and denials of any uses for the first and third floors of the owner’s building despite multiple remands to the board on the issue; (2) amount of delay damages was reasonably calculated based on the only testimony that was offered on the issue; and (3) the delay damages were properly calculated from the date when the inverse condemnation effectively occurred. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
When a property owner has been deprived of the use and enjoyment of the owner’s property, the courts have not measured damages in the form of lost profits. When land is taken without compensation, future profits from the use of the land may not be compensable. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Where the trial court found that defendant board of adjustment’s actions on March 11, 1999, when it revoked its prior approval of plaintiff building owner’s proposed uses for a building and refused to consider any other uses for two floors of the building, were arbitrary and capricious and that an inverse condemnation effectively occurred on that date, the trial court did not err in calculating its award of delay damages starting from that date or ending the delay damages on the date when the owner’s use and enjoyment of the property was no longer affected, as the choice of dates comported with the facts and circumstances of the case to assure just compensation as constitutionally required and also comported with the date assignment principles in N.J. Stat. Ann. § 20:3-30. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Trial court did not err in refusing to award damages for lost profits to plaintiff building owner in an inverse condemnation proceeding against defendant board of adjustment, as the owner’s lost profits were not based upon sound fact, but were based on the mere opinion of the owner without any factual support, and, in any event, lost profits were not generally compensable in an inverse condemnation case. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Loss of visibility resulting from the State’s condemnation would have a direct effect upon the property owner’s development expenses pertinent to marketing and, to the extent that the property value after condemnation was affected by that increase in marketing costs, the property owner had been damaged and the landowner was entitled to recover those damages. State by Comm'r of Transp. v. Weiswasser, 287 N.J. Super. 287, 671 A.2d 121, 1996 N.J. Super. LEXIS 48 (App.Div. 1996), aff'd, 149 N.J. 320, 693 A.2d 864, 1997 N.J. LEXIS 149 (N.J. 1997).
Although as a general proposition, a condemnee has the duty to mitigate severance damages, a condemnee is not obligated to accept replacement land offered by the condemnor in lieu of just compensation where the condemnor does not own the replacement property as of the date of taking or does not apprise the condemnee that replacement property may be available as a form of compensation prior to the condemnee withdrawing the deposit; accordingly, the trial judge correctly barred the State from introducing the replacement property as evidence of an attempt to mitigate damages. State by Comm'r of Transp. v. Weiswasser, 287 N.J. Super. 287, 671 A.2d 121, 1996 N.J. Super. LEXIS 48 (App.Div. 1996), aff'd, 149 N.J. 320, 693 A.2d 864, 1997 N.J. LEXIS 149 (N.J. 1997).
There are two recognized formulae to be used in determining just compensation and both are acceptable: (1) the first formula sets the measure of damages at the market value of the land taken plus the difference before and after the taking in market value of the remainder area; and (2) the second formula equates damages with the difference between the value of the entire tract before the taking and the value of the remainder after the taking. State by Comm'r of Transp. v. Weiswasser, 287 N.J. Super. 287, 671 A.2d 121, 1996 N.J. Super. LEXIS 48 (App.Div. 1996), aff'd, 149 N.J. 320, 693 A.2d 864, 1997 N.J. LEXIS 149 (N.J. 1997).
Where only a portion of a property is condemned, the measure of damages includes both the value of the portion of land actually taken and the value by which the remaining land has been diminished as a consequence of the taking. State by Comm'r of Transp. v. Weiswasser, 287 N.J. Super. 287, 671 A.2d 121, 1996 N.J. Super. LEXIS 48 (App.Div. 1996), aff'd, 149 N.J. 320, 693 A.2d 864, 1997 N.J. LEXIS 149 (N.J. 1997).
Where, in constructing a highway, the state Commissioner of Transportation condemned portions of street beds owned by the township or over which it had public easements, such township was entitled to an award of damages in an amount sufficient to pay the cost of constructing a substitute facility, which cost did not necessarily have to bear any relationship to the market value of the land taken; only upon the payment of “just compensation” could property be taken for a public purpose by an exercise of the right of eminent domain pursuant to N.J. Const. art. 1, para. 20 and art. 4, § 6, para. 3, and N.J. Stat. Ann. § 20:3-29, and the use of fair market value as the test of “just compensation” was neither an absolute standard nor an exclusive method of evaluation. State by Commissioner of Transp. v. South Hackensack, 65 N.J. 377, 322 A.2d 818, 1974 N.J. LEXIS 188 (N.J. 1974).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
In a partial takings case, the trial court erred in refusing to allow the jury to consider if there was any quantifiable increase in value to the remainder of the owners’ oceanfront property by the construction of a 22-foot dune that protected the property from storms, and how this increase in value offset the loss in value due to the loss of view. Borough of Harvey Cedars v. Karan, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
New Jersey Department of Transportation was entitled to a new trial in a suit under the State Highway Access Management Act, N.J. Stat. Ann. § 27:7-89 et seq., because the condemnees, a shopping center, consented to the access modification involving the closing of a driveway and were left with alternate access, therefore, since the jury was instructed otherwise and allowed to compensate the condemnees for the alleged diminution in value due to impacts caused by poor vehicle maneuverability, the trial court committed reversible error for which a new trial was warranted. State ex rel. Com'r of Transp. v. Marlton Plaza Assocs., L.P., 426 N.J. Super. 337, 44 A.3d 626, 2012 N.J. Super. LEXIS 93 (App.Div.), certif. denied, 212 N.J. 463, 56 A.3d 690, 2012 N.J. LEXIS 1280 (N.J. 2012), cert. denied, 569 U.S. 948, 133 S. Ct. 2008, 185 L. Ed. 2d 868, 2013 U.S. LEXIS 3258 (U.S. 2013).
Modification or revocation of a highway access point, so long as free and reasonable access remains, does not constitute a taking as although changes in access may result in an owner suffering some diminution of property value, regulation under the police power secures an average reciprocity of advantage to everyone concerned. State ex rel. Com'r of Transp. v. Marlton Plaza Assocs., L.P., 426 N.J. Super. 337, 44 A.3d 626, 2012 N.J. Super. LEXIS 93 (App.Div.), certif. denied, 212 N.J. 463, 56 A.3d 690, 2012 N.J. LEXIS 1280 (N.J. 2012), cert. denied, 569 U.S. 948, 133 S. Ct. 2008, 185 L. Ed. 2d 868, 2013 U.S. LEXIS 3258 (U.S. 2013).
Long-term lessees of a condemned parcel who had sublet the property as a commuter parking lot before condemnation were not entitled to severance damages based on their alleged loss of revenue from patronage of their stores, located across a road from the lot, because there was no economic integration of the parcels. Manalapan v. Genovese, 187 N.J. Super. 516, 455 A.2d 536, 1983 N.J. Super. LEXIS 761 (App.Div. 1983).
To recover severance damages when a condemnor takes only a portion of land, an owner must prove either that the taken parcel and the remaining parcel were contiguous or that they were constituent parts of one economic unit. Manalapan v. Genovese, 187 N.J. Super. 516, 455 A.2d 536, 1983 N.J. Super. LEXIS 761 (App.Div. 1983).
Where roads already devoted to a public use by a municipality were condemned by the State for an unrelated public purpose, the construction of an interstate highway, just compensation consisted not of fair market value but of either providing an equivalent substitute or paying the cost of a necessary replacement (the “rule of substitute facilities”). State by Commissioner of Transp. v. South Hackensack, 65 N.J. 377, 322 A.2d 818, 1974 N.J. LEXIS 188 (N.J. 1974).
Real Property Law: Eminent Domain Proceedings: Procedure
In a condemnation case, a trial judge did not err by denying a borough’s motion for a new trial and declining to set the verdict aside because it was for the jury to determine the amount of the value lost at issue, the jury had visited the property, and it was within the jury’s province to reject the borough’s expert, who valued the loss at only $300, particularly since the dune constructed partially blocked the waterfront view the property had once enjoyed unobstructed. Borough of Harvey Cedars v. Karan, 425 N.J. Super. 155, 40 A.3d 75, 2012 N.J. Super. LEXIS 47 (App.Div. 2012), rev'd, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
In a condemnation case, a trial judge did not err by precluding a borough’s expert from testifying about settlements reached in other condemnation cases in other municipalities because under N.J. R. Evid. 408, a settlement is inadmissible to prove the underlying merits of the settled dispute and the settlements with other owners were irrelevant to the valuation of the owners’ property at issue. Borough of Harvey Cedars v. Karan, 425 N.J. Super. 155, 40 A.3d 75, 2012 N.J. Super. LEXIS 47 (App.Div. 2012), rev'd, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
In a condemnation case, a trial judge properly excluded a borough’s evidence asserting that a special benefit existed with regard to the dune constructed on the property at issue after holding a N.J. R. Evid. 104 hearing to determine whether the borough’s proffered evidence could establish a special benefit or only a general benefit as the borough failed to produce evidence of a special benefit. Borough of Harvey Cedars v. Karan, 425 N.J. Super. 155, 40 A.3d 75, 2012 N.J. Super. LEXIS 47 (App.Div. 2012), rev'd, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
Real Property Law: Eminent Domain Proceedings: Valuation
In a partial takings case, the trial court erred in refusing to allow the jury to consider if there was any quantifiable increase in value to the remainder of the owners’ oceanfront property by the construction of a 22-foot dune that protected the property from storms, and how this increase in value offset the loss in value due to the loss of view. Borough of Harvey Cedars v. Karan, 214 N.J. 384, 70 A.3d 524, 2013 N.J. LEXIS 725 (N.J. 2013).
Real Property Law: Environmental Regulation: General Overview
In condemnation proceedings where the property is contaminated, a condemnor should appraise the property as if remediated and deposit that amount into a trust-escrow account in court, and the condemnor should reserve its right to initiate a separate action to recover remediation costs. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Dealing with environmental issues regarding condemned property in a cost-recovery proceeding made sense as such a proceeding allowed for third-party claims against insurers, title companies, and prior owners, none of whom had a place at the condemnation table, and, more importantly, the cost-recovery proceeding made available to the condemnee New Jersey Spill Compensation and Control Act, N.J. Stat. Ann. § 58:10-23.11 et seq., defenses (for example, war, sabotage, Act of God, or a combination thereof, and non-responsibility in-fact) that were not relevant in an eminent domain proceeding. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
When property was devalued for contamination in condemnation, landowners first received discounted compensation in the condemnation proceeding and then were subject to the full cleanup costs, thus suffering a “double-take,” and, under that scheme, the condemnor received a windfall by ultimately obtaining the property in a remediated state at the condemnee’s cost, yet paying a discounted price due to the contamination. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
In a condemnation proceeding involving contaminated property, the property should be appraised as if the contamination had been remediated, and that amount should be deposited in court, subject to future claims by the condemnor for remediation costs. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Under the trust/escrow approach in condemnation proceedings, evidence of contamination of the property was excluded from the eminent domain valuation trial, which was directed toward determining the full value of the property if it were uncontaminated, and, once value was determined, the full award of just compensation was not paid directly to the owner, but, rather, under this approach a portion of the award sufficient to cover cleanup costs was escrowed or held in trust until the exact amount of cleanup costs had been determined, and, once response costs were determined, a corresponding amount representing the owner’s liability was then disbursed from the trust or escrow account; only the surplus, if any, was paid to the owner. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
In a condemnation proceeding, because the condemnation valuation scheme excluded evidence of contamination of the property, and the property was to be valued as if remediated, placing a limit on what the condemnee could withdraw from the amount the condemnor deposited with the court pursuant to the condemnation proceeding until final remediation costs were determined did not constitute pre-judgment attachment. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Transportation Law: Bridges & Roads: Easements
New Jersey Department of Transportation was entitled to a new trial in a suit under the State Highway Access Management Act, N.J. Stat. Ann. § 27:7-89 et seq., because the condemnees, a shopping center, consented to the access modification involving the closing of a driveway and were left with alternate access, therefore, since the jury was instructed otherwise and allowed to compensate the condemnees for the alleged diminution in value due to impacts caused by poor vehicle maneuverability, the trial court committed reversible error for which a new trial was warranted. State ex rel. Com'r of Transp. v. Marlton Plaza Assocs., L.P., 426 N.J. Super. 337, 44 A.3d 626, 2012 N.J. Super. LEXIS 93 (App.Div.), certif. denied, 212 N.J. 463, 56 A.3d 690, 2012 N.J. LEXIS 1280 (N.J. 2012), cert. denied, 569 U.S. 948, 133 S. Ct. 2008, 185 L. Ed. 2d 868, 2013 U.S. LEXIS 3258 (U.S. 2013).
Modification or revocation of a highway access point, so long as free and reasonable access remains, does not constitute a taking as although changes in access may result in an owner suffering some diminution of property value, regulation under the police power secures an average reciprocity of advantage to everyone concerned. State ex rel. Com'r of Transp. v. Marlton Plaza Assocs., L.P., 426 N.J. Super. 337, 44 A.3d 626, 2012 N.J. Super. LEXIS 93 (App.Div.), certif. denied, 212 N.J. 463, 56 A.3d 690, 2012 N.J. LEXIS 1280 (N.J. 2012), cert. denied, 569 U.S. 948, 133 S. Ct. 2008, 185 L. Ed. 2d 868, 2013 U.S. LEXIS 3258 (U.S. 2013).
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N.J. Stat. § 20:3-29.1
 This section is current through New Jersey 218th Second Annual Session, L. 2019, c. 57, and J.R. 3 

LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article VI. Compensation (§§ 20:3-29 — 20:3-30)

§ 20:3-29.1. Compensation for loss of income


The condemnor of agricultural or horticultural land which is eligible for valuation, assessment, and taxation under the “Farmland Assessment Act of 1964,” P.L. 1964, c. 48 (C. 54:4-23.1 et seq.), shall compensate the condemnee for any loss of income resulting from the interference of the condemnation proceeding with the harvesting of any standing crops or other agricultural commodities in an amount determined according to their appropriate time of harvest, and for the remainder of their average productive life, separate and apart from compensation for the fair market value of the land. This act shall apply to all actions instituted hereafter, and to all proceedings taken subsequent hereto in all actions pending on the effective date of this act; except that judgments heretofore entered or awards heretofore made pursuant to law from which no appeal is pending on the effective date of this act are not affected by the provisions hereof.
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LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article VI. Compensation (§§ 20:3-29 — 20:3-30)

§ 20:3-30. Determination date of just compensation


Just compensation shall be determined as of the date of the earliest of the following events: (a) the date possession of the property being condemned is taken by the condemnor in whole or in part; (b) the date of the commencement of the action; (c) the date on which action is taken by the condemnor which substantially affects the use and enjoyment of the property by the condemnee; or (d) the date of the declaration of blight by the governing body upon a report by a planning board pursuant to section 38 of P.L.1971, c.361 (C.20:3-38), or, in the case of a property being maintained as an abandoned property for failure to remove the property from the abandoned property list, as provided pursuant to subsection c. of section 37 of P.L.1996, c.62 (C.55:19-56), if there was no declaration of blight, as of the date of expiration of the condemnee’s right to appeal inclusion of the property on the abandoned property list.
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Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Real Property Law: Eminent Domain Proceedings: Valuation
Administrative Law: Judicial Review: Reviewability: Exhaustion of Remedies
Under N.J.S.A. 20:3-30(c), a regulatory taking, resulting from the denial of a hardship variance to construct a single family house on a lot for failure to satisfy the negative criteria of N.J.S.A. 40:55D-70, occurred on January 22, 1992, when the Superior Court of New Jersey, Law Division, affirmed the denial of the hardship variance; until the property owners had exhausted all remedial measures pursuant to N.J. Ct. R. 4:69-5, they could not meet the burden of proving that the ordinance in question deprived them of all economically viable use of the land, and thus the issue of whether inverse condemnation had occurred was not ripe for determination prior to January 22, 1992. Moroney v. Mayor of Old Tappan, 268 N.J. Super. 458, 633 A.2d 1045, 1993 N.J. Super. LEXIS 856 (App.Div. 1993), certif. denied, 1994 N.J. LEXIS 193 (N.J. Feb. 24, 1994), certif. denied, 136 N.J. 295, 642 A.2d 1004, 1994 N.J. LEXIS 1379 (N.J. 1994).
Civil Procedure: Eminent Domain Proceedings: General Overview
Trial court erred in finding that the date on which the action taken by the condemnor substantially affected the use and enjoyment of the property by the condemnee in determining the proper valuation date, as applying the hierarchy of earliest events set forth in N.J. Stat. Ann. § 20:3-30 disclosed that the earliest event that defined the proper date of valuation for condemnation was the date of the filing of the complaint. Mount Laurel Twp. v. Stanley, 185 N.J. 320, 885 A.2d 440, 2005 N.J. LEXIS 1473 (N.J. 2005).
Pursuant to N.J. Stat. Ann. § 20:3-30, just compensation in inverse condemnation proceedings is determined as of the earliest of the following dates: (1) when possession of the property being condemned is taken by the condemnor in whole or in part, (2) the date of the commencement of the action, or (3) when action is taken by the condemnor which substantially affects the use and enjoyment of the property by the condemnee. However, arbitrary application of N.J. Stat. Ann. § 20:3-30 governing the valuation date as of the date that the condemnation action was filed, is not required where it would result in unjust compensation to the property owner. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
In inverse condemnation proceedings, the time in which valuation of the property should be made must comport with the facts and circumstances of the case, so as to assure the property owner just compensation, as contemplated by the Constitution. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Property owner was entitled to fair compensation in accordance with N.J. Stat. Ann. § 20:3-30 for that portion of the gasoline station which the State had condemned on the ground that the local ordinances did not preclude the continued use of the property as a gasoline station. State by Commissioner of Transp. v. Sun Oil Co., 160 N.J. Super. 513, 390 A.2d 661, 1978 N.J. Super. LEXIS 998 (Law Div. 1978).
In a condemnation proceeding, the court granted the property owner’s motion to determine valuation of the property as of the date that its application for development of the property was denied; the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-30(c) contemplated that a valuation date could have been other than the date of the taking, at the earliest event which substantially affected the use and enjoyment of the property. New Jersey Sports & Exposition Authority v. Giant Realty Associates, 143 N.J. Super. 338, 362 A.2d 1312, 1976 N.J. Super. LEXIS 740 (Law Div. 1976).
Civil Procedure: Eminent Domain Proceedings: Deposits
When property increases in value between the date a condemnation complaint was filed and the date the declaration of taking was filed and the deposit made, and the increase is not due to governmental action but to market forces and inflation, under N.J. Stat. Ann. § 20:3-30 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to -50, the date of valuation must be the date of the deposit. Township of Piscataway v. South Washington Ave., LLC, 400 N.J. Super. 358, 947 A.2d 663, 2008 N.J. Super. LEXIS 102 (App.Div. 2008).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Pursuant to N.J. Stat. Ann. § 20:3-30, just compensation in inverse condemnation proceedings is determined as of the earliest of the following dates: (1) when possession of the property being condemned is taken by the condemnor in whole or in part, (2) the date of the commencement of the action, or (3) when action is taken by the condemnor which substantially affects the use and enjoyment of the property by the condemnee. However, arbitrary application of N.J. Stat. Ann. § 20:3-30 governing the valuation date as of the date that the condemnation action was filed, is not required where it would result in unjust compensation to the property owner. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
In inverse condemnation proceedings, the time in which valuation of the property should be made must comport with the facts and circumstances of the case, so as to assure the property owner just compensation, as contemplated by the Constitution. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Under N.J.S.A. 20:3-30(c), a regulatory taking, resulting from the denial of a hardship variance to construct a single family house on a lot for failure to satisfy the negative criteria of N.J.S.A. 40:55D-70, occurred on January 22, 1992, when the Superior Court of New Jersey, Law Division, affirmed the denial of the hardship variance; until the property owners had exhausted all remedial measures pursuant to N.J. Ct. R. 4:69-5, they could not meet the burden of proving that the ordinance in question deprived them of all economically viable use of the land, and thus the issue of whether inverse condemnation had occurred was not ripe for determination prior to January 22, 1992. Moroney v. Mayor of Old Tappan, 268 N.J. Super. 458, 633 A.2d 1045, 1993 N.J. Super. LEXIS 856 (App.Div. 1993), certif. denied, 1994 N.J. LEXIS 193 (N.J. Feb. 24, 1994), certif. denied, 136 N.J. 295, 642 A.2d 1004, 1994 N.J. LEXIS 1379 (N.J. 1994).
Real Property Law: Eminent Domain Proceedings: General Overview
Pursuant to N.J. Stat. Ann. § 20:3-30, just compensation in inverse condemnation proceedings is determined as of the earliest of the following dates: (1) when possession of the property being condemned is taken by the condemnor in whole or in part, (2) the date of the commencement of the action, or (3) when action is taken by the condemnor which substantially affects the use and enjoyment of the property by the condemnee. However, arbitrary application of N.J. Stat. Ann. § 20:3-30 governing the valuation date as of the date that the condemnation action was filed, is not required where it would result in unjust compensation to the property owner. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
In inverse condemnation proceedings, the time in which valuation of the property should be made must comport with the facts and circumstances of the case, so as to assure the property owner just compensation, as contemplated by the Constitution. Desai v. Board of Adjustment of Town of Phillipsburg, 360 N.J. Super. 586, 824 A.2d 166, 2003 N.J. Super. LEXIS 145 (App.Div.), certif. denied, 177 N.J. 492, 828 A.2d 920, 2003 N.J. LEXIS 983 (N.J. 2003).
Beachfront duplex owners that lost their ocean view, beach access, and privacy when the State and the Army Corps of Engineers built new sand dunes along the beachfront were entitled to severance damages on the basis of those losses under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-1 to -50. City of Ocean City v. Maffucci, 326 N.J. Super. 1, 740 A.2d 630, 1999 N.J. Super. LEXIS 391 (App.Div.), certif. denied sub. nom., City of Ocean City v. 2825 Wesley Ave. Condo., 162 N.J. 485, 744 A.2d 1208, 1999 N.J. LEXIS 1523 (N.J. 1999).
Letter from township to landowners who intended to build a residential subdivision, indicating that the township intended to proceed with condemnation under N.J. Stat. Ann. § 20:3-6, substantially affected landowners’ use and enjoyment of the land within the meaning of N.J. Stat. Ann. § 20:3-30; thus, valuation should have been determined from the date of the letter, consistent with N.J. Stat. Ann. § 20:3-38, because the planned attempt by the landowners to seek necessary zoning approval was futile and the cloud of condemnation was not conducive to sale. Township of W. Windsor v. Nierenberg, 150 N.J. 111, 695 A.2d 1344, 1997 N.J. LEXIS 188 (N.J. 1997).
Township sent property owner a letter stating that it intended to condemn its land which caused the value of the land to decrease by 25 percent; the court held that value of the land should have been determined as of the date on which the letter was sent because the letter substantially interfered with property owner’s use and enjoyment of its land on which it had planned to build a residential subdivision. Township of W. Windsor v. Nierenberg, 150 N.J. 111, 695 A.2d 1344, 1997 N.J. LEXIS 188 (N.J. 1997).
Plaintiff township’s letter which equivocally expressed its interest in acquiring defendant’s owner properly did not substantially affect defendants’ use and enjoyment of the property within the meaning of N.J. Stat. Ann. § 20:3-30 because the letter did not earmark the property for taking, but instead was merely a preliminary step to a potential future condemnation. Township of W. Windsor v. Nierenberg, 285 N.J. Super. 436, 667 A.2d 362, 1995 N.J. Super. LEXIS 554 (App.Div. 1995), rev'd, 150 N.J. 111, 695 A.2d 1344, 1997 N.J. LEXIS 188 (N.J. 1997).
Under N.J.S.A. 20:3-30(c), a regulatory taking, resulting from the denial of a hardship variance to construct a single family house on a lot for failure to satisfy the negative criteria of N.J.S.A. 40:55D-70, occurred on January 22, 1992, when the Superior Court of New Jersey, Law Division, affirmed the denial of the hardship variance; until the property owners had exhausted all remedial measures pursuant to N.J. Ct. R. 4:69-5, they could not meet the burden of proving that the ordinance in question deprived them of all economically viable use of the land, and thus the issue of whether inverse condemnation had occurred was not ripe for determination prior to January 22, 1992. Moroney v. Mayor of Old Tappan, 268 N.J. Super. 458, 633 A.2d 1045, 1993 N.J. Super. LEXIS 856 (App.Div. 1993), certif. denied, 1994 N.J. LEXIS 193 (N.J. Feb. 24, 1994), certif. denied, 136 N.J. 295, 642 A.2d 1004, 1994 N.J. LEXIS 1379 (N.J. 1994).
Where value of a condemned parcel declined between the date of the blight declaration and the date of the subsequent taking, the condemnee was not required to prove that the decline in value was directly attributable to the declaration in order to obtain the statutory benefit of a declaration date value; that alternative valuation date was mandated by N.J. Stat. Ann. § 20:3-38 and former N.J. Stat. Ann. § 40:55-21.10. Housing Authority of Newark v. Ricciardi, 176 N.J. Super. 13, 422 A.2d 78, 1980 N.J. Super. LEXIS 678 (App.Div. 1980).
Property owner was entitled to fair compensation in accordance with N.J. Stat. Ann. § 20:3-30 for that portion of the gasoline station which the State had condemned on the ground that the local ordinances did not preclude the continued use of the property as a gasoline station. State by Commissioner of Transp. v. Sun Oil Co., 160 N.J. Super. 513, 390 A.2d 661, 1978 N.J. Super. LEXIS 998 (Law Div. 1978).
In a condemnation proceeding, the court granted the property owner’s motion to determine valuation of the property as of the date that its application for development of the property was denied; the Eminent Domain Act of 1971, N.J. Stat. Ann. § 20:3-30(c) contemplated that a valuation date could have been other than the date of the taking, at the earliest event which substantially affected the use and enjoyment of the property. New Jersey Sports & Exposition Authority v. Giant Realty Associates, 143 N.J. Super. 338, 362 A.2d 1312, 1976 N.J. Super. LEXIS 740 (Law Div. 1976).
The fair market value of the property taken, as of the date of the taking, is the measure of an award of such compensation under N.J. Stat. Ann. § 20:3-30; that value is stated to be the price which would voluntarily be reached after arms’-length negotiations between an owner willing to sell and a buyer willing to purchase as of the date of taking, but in a partial taking, the compensation to be paid a condemnee is the difference between the market value of the entire property immediately before and unaffected by the taking, and the market value of the remainder immediately after and as affected by the taking. State by Commissioner of Transp. v. Cooper Alloy Corp., 136 N.J. Super. 560, 347 A.2d 365, 1975 N.J. Super. LEXIS 662 (App.Div. 1975).
Real Property Law: Eminent Domain Proceedings: Constitutional Limits & Rights: Just Compensation
Absent any indicia of imminent condemnation, the owner who fails to disclose his receipt of a Notice of Interest letter from an agency to the local zoning board, before which variance approvals are pending, does not engage in bad faith. New Jersey Schools Constr. Corp. v. Lopez, 412 N.J. Super. 298, 990 A.2d 667, 2010 N.J. Super. LEXIS 30 (App.Div. 2010).
In a condemnation action, the trial court did not abuse its discretion with regard to its rulings on the motion in limine filed by the condemnor as the value of improvements to the property, made after the property owner received a “Notice of Interest” (NOI) letter from the condemnor were properly included in setting just compensation since there was no proof that those improvements were constructed for the sole purpose of enhancing the condemnation award. Also, absent any indicia of imminent condemnation, the property owner’s failure to disclose his receipt of the NOI letter to the local zoning board, before which variance approvals were pending, did not engage in bad faith. New Jersey Schools Constr. Corp. v. Lopez, 412 N.J. Super. 298, 990 A.2d 667, 2010 N.J. Super. LEXIS 30 (App.Div. 2010).
Real Property Law: Eminent Domain Proceedings: Valuation
Absent any indicia of imminent condemnation, the owner who fails to disclose his receipt of a Notice of Interest letter from an agency to the local zoning board, before which variance approvals are pending, does not engage in bad faith. New Jersey Schools Constr. Corp. v. Lopez, 412 N.J. Super. 298, 990 A.2d 667, 2010 N.J. Super. LEXIS 30 (App.Div. 2010).
In a condemnation action, the trial court did not abuse its discretion with regard to its rulings on the motion in limine filed by the condemnor as the value of improvements to the property, made after the property owner received a “Notice of Interest” (NOI) letter from the condemnor were properly included in setting just compensation since there was no proof that those improvements were constructed for the sole purpose of enhancing the condemnation award. Also, absent any indicia of imminent condemnation, the property owner’s failure to disclose his receipt of the NOI letter to the local zoning board, before which variance approvals were pending, did not engage in bad faith. New Jersey Schools Constr. Corp. v. Lopez, 412 N.J. Super. 298, 990 A.2d 667, 2010 N.J. Super. LEXIS 30 (App.Div. 2010).
When property increases in value between the date a condemnation complaint was filed and the date the declaration of taking was filed and the deposit made, and the increase is not due to governmental action but to market forces and inflation, under N.J. Stat. Ann. § 20:3-30 of the New Jersey Eminent Domain Act, N.J. Stat. Ann. §§ 20:3-1 to -50, the date of valuation must be the date of the deposit. Township of Piscataway v. South Washington Ave., LLC, 400 N.J. Super. 358, 947 A.2d 663, 2008 N.J. Super. LEXIS 102 (App.Div. 2008).
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36 Rutgers L. Rec. 300, ARTICLE: Compensation and Relocation Assistance for New Jersey Residents Displaced by Redevelopment: Reform Recommendations of the State Department of the Public Advocate.
JURY INSTRUCTIONS:
NJ Civil JI 9.10, Condemnation - Generally (A) Introduction (B) Definition of Fair Market Value (C) Expert Testimony (D) Viewing

LexisNexis® New Jersey Annotated Statutes
Copyright © 2019 All rights reserved.


End of Document


	Page 4 of 4

	N.J. Stat. § 20:3-31





	
	
	


[bookmark: Bookmark_32]
N.J. Stat. § 20:3-31
 This section is current through New Jersey 218th Second Annual Session, L. 2019, c. 57, and J.R. 3 

LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article VII. Interest (§§ 20:3-31 — 20:3-32)

§ 20:3-31. Payment of interest


Interest as set by the court upon the amount of compensation determined to be payable hereunder shall be paid by the condemnor from the date of the commencement of the action until the date of payment of the compensation; provided, however, that there shall be excluded from the amount upon which interest shall be calculated, all moneys deposited pursuant to Article V hereof; and provided, further, that interest payable hereunder shall be subject to abatement for rents and profits derived from the property by the condemnee during the period for which interest is payable hereunder, and/or for the fair rental value of such property or any portion thereof occupied by the condemnee during such period.
[bookmark: History_30]History


L. 1971, c. 361, § 31.
[bookmark: Annotations_25]Annotations
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[bookmark: Case_Notes_23]Case Notes


Civil Procedure: Remedies: Judgment Interest: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Interest
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Valuation
Real Property Law: Financing: Mortgages & Other Security Instruments: Mortgagee's Interests
Civil Procedure: Remedies: Judgment Interest: General Overview
Because landowner’s unobstructed ocean view and direct access to the beach was lost and the privacy rights of its occupants were diminished at the time this action was commenced, trial court correctly concluded that the city was not entitled to an abatement of interest under N.J. Stat. Ann. § 20:3-31. City of Ocean City v. 2825 Wesley Ave. Condo. Ass'n, 350 N.J. Super. 544, 796 A.2d 291, 2002 N.J. Super. LEXIS 217 (App.Div. 2002).
Interest in an award in a condemnation proceeding is to be fixed in accordance with N.J. Stat. Ann. §§ 20:3-31 and 20:3-32. State by Commissioner of Transp. v. William G. Rohrer, Inc., 80 N.J. 462, 404 A.2d 29, 1979 N.J. LEXIS 1252 (N.J. 1979).
In a condemnation case, interest awarded to a condemnee had to be calculated from the date of commencement of the action to the date of payment to the condemnee in whole or part; the reviewing court reinstated the trial court interest award which had been properly calculated in compliance with statute. Wayne v. Kosoff, 73 N.J. 8, 372 A.2d 289, 1977 N.J. LEXIS 175 (N.J. 1977).
Where the government takes property in a condemnation proceeding, but the actual taking of the property is not contemporaneous with payment therefor, the condemnee is entitled to interest under N.J. Stat. Ann. § 20:3-31. Wayne v. Cassatly, 137 N.J. Super. 464, 349 A.2d 545, 1975 N.J. Super. LEXIS 580 (App.Div. 1975), certif. denied, 70 N.J. 137, 358 A.2d 184, 1976 N.J. LEXIS 455 (N.J. 1976).
In a condemnation proceeding, the lower court properly determined that a condemnee was entitled to interest upon a condemnation award, but N.J. Stat. Ann. § 20:3-31 provided that interest would be limited to the difference between any deposited amounts and the ultimate award and would only run from the date of deposit until closing pursuant to N.J. Stat. Ann. § 20:3-23. Wayne v. Ricmin, Inc., 124 N.J. Super. 509, 308 A.2d 27, 1973 N.J. Super. LEXIS 579 (App.Div.), certif. denied, 63 N.J. 583, 311 A.2d 5, 1973 N.J. LEXIS 934 (N.J. 1973).
Provisions of N.J. Stat. Ann. § 20:3-31 clearly indicate that interest is to be computed from the date of the commencement of the action rather than from the date the condemnor went into possession of the property. Public Service Electric & Gas Co. v. Oldwick Farms, Inc., 125 N.J. Super. 31, 308 A.2d 362, 1973 N.J. Super. LEXIS 415 (App.Div.), certif. denied, 64 N.J. 153, 313 A.2d 213, 1973 N.J. LEXIS 304 (N.J. 1973).
Civil Procedure: Eminent Domain Proceedings: General Overview
Pursuant to N.J. Stat. Ann. § 20:3-31, interest on a condemnation award runs from either the date of commencement of the action or the date of actual taking, whichever is earlier. Casino Reinvestment Dev. Auth. v. Hauck, 317 N.J. Super. 584, 722 A.2d 949, 1999 N.J. Super. LEXIS 2 (App.Div. 1999), aff'd, 162 N.J. 576, 745 A.2d 1163, 2000 N.J. LEXIS 22 (N.J. 2000).
N.J. Stat. Ann. § 20:3-31 required the state to pay interest from the date of commencement of the condemnation action until the date of payment of the compensation, and owner of condemned property was not subject to a penalty of interest abatement solely for pursuing his legal and statutory rights to challenge the state’s authority to condemn even though this lengthened the proceedings. Department of Envtl. Protection v. Fairweather, 298 N.J. Super. 421, 689 A.2d 817, 1997 N.J. Super. LEXIS 108 (App.Div. 1997).
Where the government takes property in a condemnation proceeding, but the actual taking of the property is not contemporaneous with payment therefor, the condemnee is entitled to interest under N.J. Stat. Ann. § 20:3-31. Wayne v. Cassatly, 137 N.J. Super. 464, 349 A.2d 545, 1975 N.J. Super. LEXIS 580 (App.Div. 1975), certif. denied, 70 N.J. 137, 358 A.2d 184, 1976 N.J. LEXIS 455 (N.J. 1976).
In a condemnation proceeding, the lower court properly determined that a condemnee was entitled to interest upon a condemnation award, but N.J. Stat. Ann. § 20:3-31 provided that interest would be limited to the difference between any deposited amounts and the ultimate award and would only run from the date of deposit until closing pursuant to N.J. Stat. Ann. § 20:3-23. Wayne v. Ricmin, Inc., 124 N.J. Super. 509, 308 A.2d 27, 1973 N.J. Super. LEXIS 579 (App.Div.), certif. denied, 63 N.J. 583, 311 A.2d 5, 1973 N.J. LEXIS 934 (N.J. 1973).
Provisions of N.J. Stat. Ann. § 20:3-31 clearly indicate that interest is to be computed from the date of the commencement of the action rather than from the date the condemnor went into possession of the property. Public Service Electric & Gas Co. v. Oldwick Farms, Inc., 125 N.J. Super. 31, 308 A.2d 362, 1973 N.J. Super. LEXIS 415 (App.Div.), certif. denied, 64 N.J. 153, 313 A.2d 213, 1973 N.J. LEXIS 304 (N.J. 1973).
Civil Procedure: Eminent Domain Proceedings: Interest
Escrow for environmental cleanup of a condemned property should be based on the remediation needed to achieve the highest and best use of the property used to calculate the condemnation award, rather than the condemnor's intended or actual use, with any unspent funds returned to the condemnee. New Jersey Transit Corp. v. Franco, 447 N.J. Super. 361, 148 A.3d 424, 2016 N.J. Super. LEXIS 135 (App.Div. 2016), certif. denied, 230 N.J. 504, 170 A.3d 301, 2017 N.J. LEXIS 692 (N.J. 2017).
In a condemnation action, a mortgagee was entitled to N.J. Ct. R. 4:42-11’s lower interest rate on the condemnation proceeds deposited in court rather than the higher contract rate after the funds became “available” for its withdrawal; however, “availability” did not equate with the actual withdrawal of the funds from court. That the date of availability was extended by the condemnor’s unresolved environmental remediation concerns did not justify burdening the mortgagor with the higher contractual interest rate. City of Englewood v. Exxon Mobile Corp., 406 N.J. Super. 110, 966 A.2d 1082, 2009 N.J. Super. LEXIS 30 (App.Div.), certif. denied, 199 N.J. 515, 973 A.2d 383, 2009 N.J. LEXIS 599 (N.J. 2009).
Constitutional Law: Bill of Rights: Fundamental Rights: Eminent Domain & Takings
Because there was lapse of time between date of state’s taking of landowner’s property and date of payment of condemnation award, while state was in possession, state was required to pay interest until date of actual payment. State by State Highway Comm'r v. Seaway, Inc., 46 N.J. 376, 217 A.2d 313, 1966 N.J. LEXIS 263 (N.J. 1966).
Real Property Law: Eminent Domain Proceedings: General Overview
Because landowner’s unobstructed ocean view and direct access to the beach was lost and the privacy rights of its occupants were diminished at the time this action was commenced, trial court correctly concluded that the city was not entitled to an abatement of interest under N.J. Stat. Ann. § 20:3-31. City of Ocean City v. 2825 Wesley Ave. Condo. Ass'n, 350 N.J. Super. 544, 796 A.2d 291, 2002 N.J. Super. LEXIS 217 (App.Div. 2002).
Interest on a condemnation award ran from the date of the commencement of the action until the date of the payment of compensation and the application of the interest rate set forth in N.J. Ct. R. 4:42-11 adequately compensated defendant condemnees. Casino Reinvestment Dev. Auth. v. Hauck, 162 N.J. 576, 745 A.2d 1163, 2000 N.J. LEXIS 22 (N.J. 2000).
Pursuant to N.J. Stat. Ann. § 20:3-31, interest on a condemnation award runs from either the date of commencement of the action or the date of actual taking, whichever is earlier. Casino Reinvestment Dev. Auth. v. Hauck, 317 N.J. Super. 584, 722 A.2d 949, 1999 N.J. Super. LEXIS 2 (App.Div. 1999), aff'd, 162 N.J. 576, 745 A.2d 1163, 2000 N.J. LEXIS 22 (N.J. 2000).
Interest in an award in a condemnation proceeding is to be fixed in accordance with N.J. Stat. Ann. §§ 20:3-31 and 20:3-32. State by Commissioner of Transp. v. William G. Rohrer, Inc., 80 N.J. 462, 404 A.2d 29, 1979 N.J. LEXIS 1252 (N.J. 1979).
In a condemnation case, interest awarded to a condemnee had to be calculated from the date of commencement of the action to the date of payment to the condemnee in whole or part; the reviewing court reinstated the trial court interest award which had been properly calculated in compliance with statute. Wayne v. Kosoff, 73 N.J. 8, 372 A.2d 289, 1977 N.J. LEXIS 175 (N.J. 1977).
Where the government takes property in a condemnation proceeding, but the actual taking of the property is not contemporaneous with payment therefor, the condemnee is entitled to interest under N.J. Stat. Ann. § 20:3-31. Wayne v. Cassatly, 137 N.J. Super. 464, 349 A.2d 545, 1975 N.J. Super. LEXIS 580 (App.Div. 1975), certif. denied, 70 N.J. 137, 358 A.2d 184, 1976 N.J. LEXIS 455 (N.J. 1976).
In a condemnation proceeding, the lower court properly determined that a condemnee was entitled to interest upon a condemnation award, but N.J. Stat. Ann. § 20:3-31 provided that interest would be limited to the difference between any deposited amounts and the ultimate award and would only run from the date of deposit until closing pursuant to N.J. Stat. Ann. § 20:3-23. Wayne v. Ricmin, Inc., 124 N.J. Super. 509, 308 A.2d 27, 1973 N.J. Super. LEXIS 579 (App.Div.), certif. denied, 63 N.J. 583, 311 A.2d 5, 1973 N.J. LEXIS 934 (N.J. 1973).
Provisions of N.J. Stat. Ann. § 20:3-31 clearly indicate that interest is to be computed from the date of the commencement of the action rather than from the date the condemnor went into possession of the property. Public Service Electric & Gas Co. v. Oldwick Farms, Inc., 125 N.J. Super. 31, 308 A.2d 362, 1973 N.J. Super. LEXIS 415 (App.Div.), certif. denied, 64 N.J. 153, 313 A.2d 213, 1973 N.J. LEXIS 304 (N.J. 1973).
Because there was lapse of time between date of state’s taking of landowner’s property and date of payment of condemnation award, while state was in possession, state was required to pay interest until date of actual payment. State by State Highway Comm'r v. Seaway, Inc., 46 N.J. 376, 217 A.2d 313, 1966 N.J. LEXIS 263 (N.J. 1966).
Real Property Law: Eminent Domain Proceedings: Valuation
Escrow for environmental cleanup of a condemned property should be based on the remediation needed to achieve the highest and best use of the property used to calculate the condemnation award, rather than the condemnor's intended or actual use, with any unspent funds returned to the condemnee. New Jersey Transit Corp. v. Franco, 447 N.J. Super. 361, 148 A.3d 424, 2016 N.J. Super. LEXIS 135 (App.Div. 2016), certif. denied, 230 N.J. 504, 170 A.3d 301, 2017 N.J. LEXIS 692 (N.J. 2017).
Real Property Law: Financing: Mortgages & Other Security Instruments: Mortgagee's Interests
In a condemnation action, a mortgagee was entitled to N.J. Ct. R. 4:42-11’s lower interest rate on the condemnation proceeds deposited in court rather than the higher contract rate after the funds became “available” for its withdrawal; however, “availability” did not equate with the actual withdrawal of the funds from court. That the date of availability was extended by the condemnor’s unresolved environmental remediation concerns did not justify burdening the mortgagor with the higher contractual interest rate. City of Englewood v. Exxon Mobile Corp., 406 N.J. Super. 110, 966 A.2d 1082, 2009 N.J. Super. LEXIS 30 (App.Div.), certif. denied, 199 N.J. 515, 973 A.2d 383, 2009 N.J. LEXIS 599 (N.J. 2009).
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§ 20:3-32. Disputes as to interest


Unless agreed upon by the parties, the amount of such interest shall be fixed and determined by the court in a summary manner after final determination of compensation, and shall be added to the amount of the award or judgment, as the case may be.
[bookmark: History_31]History


L. 1971, c. 361, § 32.
[bookmark: Annotations_26]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_24]Case Notes


Civil Procedure: Remedies: Judgment Interest: General Overview
Civil Procedure: Appeals: Standards of Review: Abuse of Discretion
Civil Procedure: Eminent Domain Proceedings: Interest
Real Property Law: Eminent Domain Proceedings: General Overview
Civil Procedure: Remedies: Judgment Interest: General Overview
Trial judge did not err in awarding interest, under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-32, to the condemnee on her property at the prime rate instead of using simple interest pursuant to N.J. Ct. R. 4:42-11, because the actual taking was not contemporaneous with payment and the trial judge had to consider what would best indemnify the condemnee. Twp. of W. Windsor v. Nierenberg, 345 N.J. Super. 472, 785 A.2d 929, 2001 N.J. Super. LEXIS 449 (App.Div. 2001), certif. denied, 171 N.J. 443, 794 A.2d 182, 2002 N.J. LEXIS 427 (N.J. 2002).
Interest in an award in a condemnation proceeding is to be fixed in accordance with N.J. Stat. Ann. §§ 20:3-31 and 20:3-32. State by Commissioner of Transp. v. William G. Rohrer, Inc., 80 N.J. 462, 404 A.2d 29, 1979 N.J. LEXIS 1252 (N.J. 1979).
Civil Procedure: Appeals: Standards of Review: Abuse of Discretion
In a cross-appeal in a condemnation case, it was determined that the trial court did not abuse its discretion by awarding the condemnee a simple rate of interest because the New Jersey Legislature has not provided a uniform rate of interest in condemnation actions and the trial judge considered that the jury maximized the amount of compensation, gave the condemnee every dollar it sought through its experts, and in fact awarded $250,000 more than the defense counsel asked for in his summation. Borough of Saddle River v. 66 East Allendale, LLC, 424 N.J. Super. 516, 38 A.3d 686, 2012 N.J. Super. LEXIS 38 (App.Div. 2012), rev'd, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
Civil Procedure: Eminent Domain Proceedings: Interest
In a cross-appeal in a condemnation case, it was determined that the trial court did not abuse its discretion by awarding the condemnee a simple rate of interest because the New Jersey Legislature has not provided a uniform rate of interest in condemnation actions and the trial judge considered that the jury maximized the amount of compensation, gave the condemnee every dollar it sought through its experts, and in fact awarded $250,000 more than the defense counsel asked for in his summation. Borough of Saddle River v. 66 East Allendale, LLC, 424 N.J. Super. 516, 38 A.3d 686, 2012 N.J. Super. LEXIS 38 (App.Div. 2012), rev'd, 216 N.J. 115, 77 A.3d 1161, 2013 N.J. LEXIS 1089 (N.J. 2013).
Real Property Law: Eminent Domain Proceedings: General Overview
Trial judge did not err in awarding interest, under the Eminent Domain Act, N.J. Stat. Ann. § 20:3-32, to the condemnee on her property at the prime rate instead of using simple interest pursuant to N.J. Ct. R. 4:42-11, because the actual taking was not contemporaneous with payment and the trial judge had to consider what would best indemnify the condemnee. Twp. of W. Windsor v. Nierenberg, 345 N.J. Super. 472, 785 A.2d 929, 2001 N.J. Super. LEXIS 449 (App.Div. 2001), certif. denied, 171 N.J. 443, 794 A.2d 182, 2002 N.J. LEXIS 427 (N.J. 2002).
Interest in an award in a condemnation proceeding is to be fixed in accordance with N.J. Stat. Ann. § 20:3-31 and 20:3-32. State by Commissioner of Transp. v. William G. Rohrer, Inc., 80 N.J. 462, 404 A.2d 29, 1979 N.J. LEXIS 1252 (N.J. 1979).
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§ 20:3-33. Possession by individuals or private corporations


Individuals and private corporations vested with the authority of condemnation may, upon the filing of the report of the commissioners and upon payment, to the parties entitled thereto or into court, of the amount awarded as provided in this act, take possession of the land or other property for the purposes for which the same was authorized to be taken.
The report of the commissioners, together with the order or judgment appointing them, or a copy thereof certified by the clerk of the court, and proof of such payment of the amount awarded shall be plenary evidence of the right of the condemnor to have, hold, use, occupy, possess and enjoy the land and other property.
[bookmark: History_32]History


L. 1971, c. 361, § 33.
[bookmark: Annotations_27]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_25]Case Notes


Civil Procedure: Eminent Domain Proceedings: Process
Governments: Public Improvements: Community Redevelopment
Real Property Law: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: Process
Town named a lessor conditional redeveloper, thus empowering it to exercise eminent domain powers on the town’s behalf pursuant to N.J. Stat. Ann. § 20:3-33; the lessor’s negotiations with its lessee consisted solely of one offer by the lessor (unaccompanied by an appraisal) and one counteroffer by the lessee, which the lessor rejected. As there had not been bona fide negotiations, the town’s condemnation suit against the lessee, filed pursuant to N.J. Stat. Ann. § 40A:12A-8(c) of New Jersey’s Local Redevelopment and Housing Law, N.J. Stat. Ann. §§ 40A:12A-1 to 40A:12A-73, had to be dismissed. Town of Kearny v. Discount City of Old Bridge, Inc., 205 N.J. 386, 16 A.3d 300, 2011 N.J. LEXIS 329 (N.J. 2011).
Governments: Public Improvements: Community Redevelopment
Town named a lessor conditional redeveloper, thus empowering it to exercise eminent domain powers on the town’s behalf pursuant to N.J. Stat. Ann. § 20:3-33; the lessor’s negotiations with its lessee consisted solely of one offer by the lessor (unaccompanied by an appraisal) and one counteroffer by the lessee, which the lessor rejected. As there had not been bona fide negotiations, the town’s condemnation suit against the lessee, filed pursuant to N.J. Stat. Ann. § 40A:12A-8(c) of New Jersey’s Local Redevelopment and Housing Law, N.J. Stat. Ann. §§ 40A:12A-1 to 40A:12A-73, had to be dismissed. Town of Kearny v. Discount City of Old Bridge, Inc., 205 N.J. 386, 16 A.3d 300, 2011 N.J. LEXIS 329 (N.J. 2011).
Real Property Law: Eminent Domain Proceedings: General Overview
Township’s condemnation of public land under former N.J. Stat. § 20:1-1 et seq. (now N.J. Stat. Ann. § 20:3-6 et seq.), previously designated for use as a public railroad, was permitted for construction of recreational facilities by township only to the extent that railroad neither intended nor anticipated using the land for railroad purposes. Weehawken v. Erie R. Co., 20 N.J. 572, 120 A.2d 593, 1956 N.J. LEXIS 296 (N.J. 1956).

LexisNexis® New Jersey Annotated Statutes
Copyright © 2019 All rights reserved.


End of Document


	Page 3 of 3

	N.J. Stat. § 20:3-34





	
	
	


[bookmark: Bookmark_35]
N.J. Stat. § 20:3-34
 This section is current through New Jersey 218th Second Annual Session, L. 2019, c. 57, and J.R. 3 

LexisNexis® New Jersey Annotated Statutes  >  Title 20. Eminent Domain (Chs. 1 — 4)  >  Chapter 3. General Provisions (Arts. I — IX)  >  Article VIII. Miscellaneous Provisions (§§ 20:3-33 — 20:3-47)

§ 20:3-34. Deposit of funds where ownership in dispute


If the condemnee entitled to receive the award or judgment upon tender thereof, shall refuse to receive the same, or shall be out of the State, or under any legal disability; or in case several condemnees interested in the fund shall not agree as to the distribution thereof; or in case the property condemned shall be encumbered by mortgage, judgment or other liens; or if for any other reason the condemnor cannot reasonably pay the award or judgment to any person, the amount thereof may be deposited with the clerk of the court, to be distributed to the parties entitled thereto according to law. The procedure for distributing the funds shall be in accordance with the rules.
[bookmark: History_33]History


L. 1971, c. 361, § 34.
[bookmark: Annotations_28]Annotations
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Civil Procedure: Parties: Capacity of Parties: General Overview
Civil Procedure: Parties: Intervention: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Governments: Public Improvements: Community Redevelopment
Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: Procedure
Civil Procedure: Parties: Capacity of Parties: General Overview
Owner of an adjoining tract of land did not have the right to become a party to or participate in condemnation proceedings on a neighboring tract on the theory that the entire tract of land constituted a single entity in fact and that therefore, a claim could be asserted for remainder damage to his property resulting from a taking of his neighbor’s lands. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Holder of an option to purchase land who had exercised his option after the institution of condemnation proceedings had the same right to become a party to the proceeding and to participate in the proceeding as would be accorded a vendee or grantee who received a conveyance of the fee subsequent to the institution of the action but prior to the taking. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Holder of an option to purchase land was not a necessary party to a condemnation action and did not have any right to intervene and participate in the proceeding as long as the option remained unexercised. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Civil Procedure: Parties: Intervention: General Overview
Owner of an adjoining tract of land did not have the right to become a party to or participate in condemnation proceedings on a neighboring tract on the theory that the entire tract of land constituted a single entity in fact and that therefore, a claim could be asserted for remainder damage to his property resulting from a taking of his neighbor’s lands. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Holder of an option to purchase land who had exercised his option after the institution of condemnation proceedings had the same right to become a party to the proceeding and to participate in the proceeding as would be accorded a vendee or grantee who received a conveyance of the fee subsequent to the institution of the action but prior to the taking. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Holder of an option to purchase land was not a necessary party to a condemnation action and did not have any right to intervene and participate in the proceeding as long as the option remained unexercised. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Civil Procedure: Eminent Domain Proceedings: General Overview
On a county’s condemnation action against a realty company, where the realty company had filed a specific performance action against the county based upon an agreement providing for the county’s surrender of the property upon notice, the Chancery Division properly declined to dismiss the realty company’s action under the Eminent Domain Act (Act), former N.J. Rev. Stat. § 20:1-30 (now N.J. Stat. Ann. § 20:3-25), former N.J. Rev. Stat. § 20:1-2 (now N.J. Stat. Ann. § 20:3-25), former N.J. Rev. Stat. § 20:1-16 (now N.J. Stat. Ann. § 20:3-34), N.J. Const. art.1, par. 20, and N.J. Ct. R. 4:92-1 et seq., because the Act permitted the county to abandon the condemnation, and so long as the county was in a position to abandon the condemnation, a dismissal of the realty company’s suit would have been neither fair nor just; however, the Chancery Division’s order went too far in providing for the trial of that issue by the Chancery Division judge without the intervention of commissioners and otherwise according to the Act. Morris May Realty Corp. v. Board of Chosen Freeholders, 18 N.J. 269, 113 A.2d 649, 1955 N.J. LEXIS 254 (N.J. 1955).
Environmental Law: Zoning & Land Use: Eminent Domain Proceedings
Owner of an adjoining tract of land did not have the right to become a party to or participate in condemnation proceedings on a neighboring tract on the theory that the entire tract of land constituted a single entity in fact and that therefore, a claim could be asserted for remainder damage to his property resulting from a taking of his neighbor’s lands. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Holder of an option to purchase land who had exercised his option after the institution of condemnation proceedings had the same right to become a party to the proceeding and to participate in the proceeding as would be accorded a vendee or grantee who received a conveyance of the fee subsequent to the institution of the action but prior to the taking. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Holder of an option to purchase land was not a necessary party to a condemnation action and did not have any right to intervene and participate in the proceeding as long as the option remained unexercised. State by Adams v. New Jersey Zinc Co., 40 N.J. 560, 193 A.2d 244, 1963 N.J. LEXIS 205 (N.J. 1963).
Governments: Public Improvements: Community Redevelopment
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
Real Property Law: Eminent Domain Proceedings: General Overview
On a county’s condemnation action against a realty company, where the realty company had filed a specific performance action against the county based upon an agreement providing for the county’s surrender of the property upon notice, the Chancery Division properly declined to dismiss the realty company’s action under the Eminent Domain Act (Act), former N.J. Rev. Stat. § 20:1-30 (now N.J. Stat. Ann. § 20:3-25), former N.J. Rev. Stat. § 20:1-2 (now N.J. Stat. Ann. § 20:3-25), former N.J. Rev. Stat. § 20:1-16 (now N.J. Stat. Ann. § 20:3-34), N.J. Const. art.1, par. 20, and N.J. Ct. R. 4:92-1 et seq., because the Act permitted the county to abandon the condemnation, and so long as the county was in a position to abandon the condemnation, a dismissal of the realty company’s suit would have been neither fair nor just; however, the Chancery Division’s order went too far in providing for the trial of that issue by the Chancery Division judge without the intervention of commissioners and otherwise according to the Act. Morris May Realty Corp. v. Board of Chosen Freeholders, 18 N.J. 269, 113 A.2d 649, 1955 N.J. LEXIS 254 (N.J. 1955).
Real Property Law: Eminent Domain Proceedings: Procedure
Trial court properly dismissed as untimely a commercial tenant’s complaint in lieu of prerogative writs against a city, its council, and its planning board attempting to challenge the city’s designation of an area, which included its leased building, as blighted as the commercial tenant was not entitled to personal notice of the hearing on the matter before the city’s planning board since it was not a record owner of the property nor named on the city’s tax assessment record under N.J. Stat. Ann. § 40A:12A-6(b)(3). Iron Mountain Information Management, Inc. v. City of Newark, 405 N.J. Super. 599, 966 A.2d 62, 2009 N.J. Super. LEXIS 52 (App.Div. 2009), modified, aff'd, 202 N.J. 74, 995 A.2d 841, 2010 N.J. LEXIS 477 (N.J. 2010).
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§ 20:3-35. Abandonment of proceedings


Any action hereunder may be abandoned at any time before or within 30 days after the filing of the award of commissioners; or in the event of an appeal from such award, at any time before or within 30 days after the entry of judgment; or in the event that a hearing before commissioners shall have been waived, at any time before or within 30 days after judgment has been entered in said action; provided, however, that no such action shall be abandoned after the filing of a declaration of taking pursuant to Article V hereof, or after the vesting of title in any condemnor pursuant hereto; and provided further, that (a) a discharge of the notice of lis pendens is filed, and (b) the condemnor shall pay the expenses of all condemnees who have appeared in the action. Nothing herein shall preclude abandonment at any time by mutual consent of the parties.
[bookmark: History_34]History


L. 1971, c. 361, § 35.
[bookmark: Annotations_29]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_27]Case Notes


Civil Procedure: Eminent Domain Proceedings: General Overview
Evidence: Testimony: Experts: General Overview
Real Property Law: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
If the final judgment in a condemnation case exceeds a municipal condemnor’s bonding capacity, and if the trial court requires the municipal condemnor to file a declaration of taking, thereby precluding abandonment under N.J. Stat. Ann. § 20:3-35, then the burden of paying the judgment must fall to those from whence it originated; it is a political burden which must be borne by the entire citizenry of the municipal condemnor which elected and supported the government which prosecuted the action. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
Evidence: Testimony: Experts: General Overview
Appeals court finding of reversible error because the trial court refused to hire an expert in a condemnation proceedings was reversed upon review where there were no New Jersey laws which explicitly gave the trial court this right though the Uniform Expert Testimony Act (UETA) did provide for the court to appoint experts in civil condemnation cases; New Jersey had not adopted the UETA and only allowed the appointment of experts in medical cases. Wayne v. Kosoff, 73 N.J. 8, 372 A.2d 289, 1977 N.J. LEXIS 175 (N.J. 1977).
Real Property Law: Eminent Domain Proceedings: General Overview
Appeals court finding of reversible error because the trial court refused to hire an expert in a condemnation proceedings was reversed upon review where there were no New Jersey laws which explicitly gave the trial court this right though the Uniform Expert Testimony Act (UETA) did provide for the court to appoint experts in civil condemnation cases; New Jersey had not adopted the UETA and only allowed the appointment of experts in medical cases. Wayne v. Kosoff, 73 N.J. 8, 372 A.2d 289, 1977 N.J. LEXIS 175 (N.J. 1977).
If the final judgment in a condemnation case exceeds a municipal condemnor’s bonding capacity, and if the trial court requires the municipal condemnor to file a declaration of taking, thereby precluding abandonment under N.J. Stat. Ann. § 20:3-35, then the burden of paying the judgment must fall to those from whence it originated; it is a political burden which must be borne by the entire citizenry of the municipal condemnor which elected and supported the government which prosecuted the action. Tenafly v. Centex Homes Corp., 139 N.J. Super. 490, 354 A.2d 382, 1975 N.J. Super. LEXIS 492 (Law Div. 1975).
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§ 20:3-36. Method of abandonment


The abandonment shall be effected by filing and serving notice of abandonment.
[bookmark: History_35]History


L. 1971, c. 361, § 36.
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§ 20:3-37. Uneconomic remnants


If as a result of a partial taking of property, the property remaining consists of a parcel or parcels of land having little or no economic value, the condemnor, in its own discretion or at the request of the condemnee, shall acquire the entire parcel.
[bookmark: History_36]History


L. 1971, c. 361, § 37.
[bookmark: Annotations_30]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_28]Case Notes


Real Property Law: Eminent Domain Proceedings: General Overview
Pursuant to N.J. Stat. Ann. § 20:3-37, the condemnee, a corporation, had the choice between an award of the full value of the entire tract in exchange for the conveyance of the entire property or the full value of the entire tract and the retention of title to the valueless remnant, where the condemnor, the state Department of Transportation, condemned only part of the condemnee’s property in order to widen a highway, thereby exposing an unoccupied valueless building left in the hands of the condemnee. State by Commissioner of Transp. v. William G. Rohrer, Inc., 80 N.J. 462, 404 A.2d 29, 1979 N.J. LEXIS 1252 (N.J. 1979).
Condemnor, the state Department of Transportation, was not entitled to other items of expense for which it sought reimbursement in the condemnation action, because it in the had the opportunity at all times to avail itself of the privilege of requiring complete condemnation under N.J. Stat. Ann. § 20:3-37, rather than acquiring a portion of the land in question and leaving a valueless remnant in the hands of the condemnee. State by Commissioner of Transp. v. William G. Rohrer, Inc., 80 N.J. 462, 404 A.2d 29, 1979 N.J. LEXIS 1252 (N.J. 1979).
[bookmark: Research_References_&_Practice_Aids_13]Research References & Practice Aids


LAW REVIEWS & JOURNALS:
31 Rutgers L.J. 913, SYMPOSIUM: FEDERALISM AFTER ALDEN: NOTE: DEALING A FAIR HAND TO ATLANTIC CITY PROPERTY OWNERS.
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§ 20:3-38. Blighted areas


The value of any land or other property being acquired in connection with development or redevelopment of a blighted area shall be no less than the value as of the date of the declaration of blight by the governing body upon a report by a planning board.
[bookmark: History_37]History


L. 1971, c. 361, § 38.
[bookmark: Annotations_31]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_29]Case Notes


Civil Procedure: Eminent Domain Proceedings: General Overview
Real Property Law: Eminent Domain Proceedings: General Overview
Civil Procedure: Eminent Domain Proceedings: General Overview
Where value of a condemned parcel declined between the date of the blight declaration and the date of the subsequent taking, the condemnee was not required to prove that the decline in value was directly attributable to the declaration in order to obtain the statutory benefit of a declaration date value; that alternative valuation date was mandated by both N.J. Stat. Ann. § 20:3-38 and former N.J. Stat. Ann. § 40:55-21.10. Housing Authority of Newark v. Ricciardi, 176 N.J. Super. 13, 422 A.2d 78, 1980 N.J. Super. LEXIS 678 (App.Div. 1980).
Real Property Law: Eminent Domain Proceedings: General Overview
Letter from township to landowners who intended to build a residential subdivision, indicating that the township intended to proceed with condemnation under N.J. Stat. Ann. § 20:3-6, substantially affected landowners’ use and enjoyment of the land within the meaning of N.J. Stat. Ann. § 20:3-30; thus, valuation should have been determined from the date of the letter, consistent with N.J. Stat. Ann. § 20:3-38, because the planned attempt by the landowners to seek necessary zoning approval was futile and the cloud of condemnation was not conducive to sale. Township of W. Windsor v. Nierenberg, 150 N.J. 111, 695 A.2d 1344, 1997 N.J. LEXIS 188 (N.J. 1997).
Where value of a condemned parcel declined between the date of the blight declaration and the date of the subsequent taking, the condemnee was not required to prove that the decline in value was directly attributable to the declaration in order to obtain the statutory benefit of a declaration date value; that alternative valuation date was mandated by both N.J. Stat. Ann. § 20:3-38 and former N.J. Stat. Ann. § 40:55-21.10. Housing Authority of Newark v. Ricciardi, 176 N.J. Super. 13, 422 A.2d 78, 1980 N.J. Super. LEXIS 678 (App.Div. 1980).
[bookmark: Research_References_&_Practice_Aids_14]Research References & Practice Aids


Cross References:
Determination date of just compensation, see 20:3-30.
LAW REVIEWS & JOURNALS:
36 Rutgers L. Rec. 300, ARTICLE: Compensation and Relocation Assistance for New Jersey Residents Displaced by Redevelopment: Reform Recommendations of the State Department of the Public Advocate.
36 Rutgers L. Rec. 300, ARTICLE: Compensation and Relocation Assistance for New Jersey Residents Displaced by Redevelopment: Reform Recommendations of the State Department of the Public Advocate.
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§ 20:3-39. Housing authority or redevelopment agency; declaration of taking


Upon the institution of an action by a housing authority or redevelopment agency to fix the compensation to be paid, or at any time thereafter, a duly authorized officer or agent of the housing authority or redevelopment agency may file with the Clerk of the Superior Court a declaration of taking in the manner provided by this act.
[bookmark: History_38]History


L. 1971, c. 361, § 39.
[bookmark: Annotations_32]Annotations
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[bookmark: Case_Notes_30]Case Notes


Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Environmental Regulation: General Overview
Real Property Law: Eminent Domain Proceedings: General Overview
Valuation was a relatively straightforward notion with which condemnation commissioners were familiar and experienced, and omitting the complications of contamination from the valuation process advanced the speed and efficiency that were the hallmark of eminent domain proceedings. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
When a housing authority condemned land which was found to be contaminated, the land should have been valued, in the condemnation proceeding, as if the contamination had been remediated, with the amount of that valuation being deposited into the court, subject to future claims by the housing authority for remediation costs, before being disbursed to the land’s owner. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
Under former N.J. Rev. Stat. § 20:1-36 (now N.J. Stat. Ann. § 20:3-39) of the Eminent Domain Act, a housing authority may acquire title to condemned lands simply by filing a declaration of taking and depositing with the court the estimated compensation for the lands. American Salvage Co. v. Housing Authority of Newark, 14 N.J. 271, 102 A.2d 465, 1954 N.J. LEXIS 313 (N.J. 1954).
Real Property Law: Environmental Regulation: General Overview
Valuation was a relatively straightforward notion with which condemnation commissioners were familiar and experienced, and omitting the complications of contamination from the valuation process advanced the speed and efficiency that were the hallmark of eminent domain proceedings. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
When a housing authority condemned land which was found to be contaminated, the land should have been valued, in the condemnation proceeding, as if the contamination had been remediated, with the amount of that valuation being deposited into the court, subject to future claims by the housing authority for remediation costs, before being disbursed to the land’s owner. Hous. Auth. v. Suydam Investors, L.L.C., 177 N.J. 2, 826 A.2d 673, 2003 N.J. LEXIS 688 (N.J. 2003).
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§ 20:3-40. Acquisitions by State colleges; declaration of taking


Whenever a State college is authorized by law to acquire lands or rights therein, the Director of the Division of Purchase and Property may acquire such lands or right therein by gift, devise, purchase, or by condemnation in the manner provided by this act.
[bookmark: History_39]History


L. 1971, c. 361, § 40.
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§ 20:3-41. Lands etc. needed for defense or for airports; declaration of taking


Whenever the State or any commission, official, board or body thereof or any county or municipality shall determine to acquire lands, easements, rights-of-way or other property to be used by the United States of America, the State of New Jersey or said county or municipality, for furthering national or State defense, or for developing or building airports or providing surface or aerial approaches thereto, by condemnation pursuant to this act, and shall represent to the court that it is necessary for such purposes that the plaintiff enter into possession of the same immediately, the plaintiff may, with leave of court, file with the Clerk of the Superior Court a declaration of taking in the manner provided for by this act.
[bookmark: History_40]History


L. 1971, c. 361, § 41.
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§ 20:3-42. Recovery of taxes or other municipal liens or charges


The provisions of this act shall not be construed to prevent any municipality from retaining from or recovering out of any moneys paid by it into court, under this act, any sum or sums due to such municipality, for taxes or other municipal liens or charges against any property taken in condemnation.
[bookmark: History_41]History


L. 1971, c. 361, § 42.
[bookmark: Annotations_33]Annotations

LexisNexis® Notes


[bookmark: Case_Notes_31]Case Notes


Real Property Law: Eminent Domain Proceedings: General Overview
Real Property Law: Nonmortgage Liens: Tax Liens
Tax Law: State & Local Taxes: Real Property Tax: Collection: General Overview
Real Property Law: Eminent Domain Proceedings: General Overview
Where N.J. Stat. Ann. § 20:3-42 did not entitle defendants to full satisfaction of a lien by a condemnation award for partial taking of the land by plaintiff, the court denied defendants’ request for relief accordingly. State by Commissioner of Transp. v. Kastner, 179 N.J. Super. 613, 433 A.2d 448, 1981 N.J. Super. LEXIS 638 (Law Div. 1981).
Municipal tax liens are expressly preserved in municipal condemnation cases and may be collected out of any monies paid by the municipality into court pursuant to N.J. Stat. Ann. § 20:3-42. Orange v. Wall Day Realty Co., 150 N.J. Super. 1, 374 A.2d 496, 1977 N.J. Super. LEXIS 1264 (App.Div. 1977).
Real Property Law: Nonmortgage Liens: Tax Liens
Where N.J. Stat. Ann. § 20:3-42 did not entitle defendants to full satisfaction of a lien by a condemnation award for partial taking of the land by plaintiff, the court denied defendants’ request for relief accordingly. State by Commissioner of Transp. v. Kastner, 179 N.J. Super. 613, 433 A.2d 448, 1981 N.J. Super. LEXIS 638 (Law Div. 1981).
Municipal tax liens are expressly preserved in municipal condemnation cases and may be collected out of any monies paid by the municipality into court pursuant to N.J. Stat. Ann. § 20:3-42. Orange v. Wall Day Realty Co., 150 N.J. Super. 1, 374 A.2d 496, 1977 N.J. Super. LEXIS 1264 (App.Div. 1977).
Tax Law: State & Local Taxes: Real Property Tax: Collection: General Overview
Municipal tax liens are expressly preserved in municipal condemnation cases and may be collected out of any monies paid by the municipality into court pursuant to N.J. Stat. Ann. § 20:3-42. Orange v. Wall Day Realty Co., 150 N.J. Super. 1, 374 A.2d 496, 1977 N.J. Super. LEXIS 1264 (App.Div. 1977).
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§ 20:3-43. Right of owner to recover amount awarded; lien


The report of the commissioners together with the order or judgment appointing them, or a copy thereof certified by the clerk of the court, shall be plenary evidence of the right of the owner of the land or other property taken to recover the amount awarded with interest and costs, in the action or in an action in any court of competent jurisdiction to be instituted against the plaintiff after failure to pay the same for 20 days after the filing of the report, and shall from the time of filing the report be enforceable as a lien upon the land or property taken and any improvements thereon.
[bookmark: History_42]History


L. 1971, c. 361, § 43.
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§ 20:3-44. Payment of amount of judgment on appeal; right to possession; lien, other remedies


The amount of the judgment on the appeal, or so much thereof as shall not have been paid, shall be paid to the parties entitled thereto or paid into court as provided in section 34 of this act.
If possession shall not have been taken theretofore, the plaintiff, upon payment as aforesaid, may, notwithstanding any further appeal or other proceedings, take possession of the lands or other property for the purposes for which the same was authorized to be taken.
The persons entitled to receive payment of the judgment shall be entitled to the same lien as is provided in section 34 of this act for the collection of awards of commissioners and shall have such other remedies as may be appropriate for the recovery of the same.
[bookmark: History_43]History


L. 1971, c. 361, § 44.
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§ 20:3-45. Condemnation of public utility property by municipality; after acquired property and improvements


Where an award has been made in an action by a municipality for the condemnation of property of a public utility company and the award has been paid to the parties entitled thereto or the amount thereof paid into court, the municipality, in addition to having the right to take possession of the property so condemned, may take possession of such other property as the company has acquired, and any improvements made in its plant, since the commencement of the action, in advance of making compensation therefor, provided the municipality cannot acquire said property and improvements by agreement with the owner, either by reason of disagreement as to price, or the legal incapacity or absence of the owner, or his inability to convey valid title, or by reason of any other cause.
Upon a municipality exercising this right and entering upon and taking the after-acquired property and improvements in advance of making compensation therefor, the municipality shall apply to the commissioners therefore appointed in the action to fix the compensation to be paid the persons interested for the after-acquired property and improvements. Thereupon the commissioners shall make a just and equitable appraisement of the value of all such after-acquired property and improvements and damages if any, in accordance with this act. Upon the making of the award the municipality shall pay the amount thereof unless an appeal is taken therefrom to the Superior Court as provided for in section 13 of this act, in which case the amount of the award shall be paid upon final determination thereof.
[bookmark: History_44]History


L. 1971, c. 361, § 45.
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§ 20:3-46. Sidewalks; lands condemned for highways to include; condemnation of lands for sidewalks


Unless otherwise particularly specified in the resolution, map, complaint and other proceedings for the acquiring of land or rights-of-way, or both, for public highways in the manner set forth in this act the boundary lines of the said road and highways, or portion thereof so taken and acquired, shall include within the boundaries thereof all land necessary and desired for the locating of sidewalks or other space then needed, or thereafter to be utilized as sidewalk, and whether the same shall then or thereafter be intended to be paved for use by pedestrians as sidewalks.
All land lying outside of and adjoining the outer boundary lines of any public road or highway, the boundaries of which have been established according to law prior to April 28, 1931, and which lands or the use thereof shall be required for the purpose of laying out, grading and constructing sidewalks for the use of pedestrians, shall be taken, acquired and occupied from and as against the rightful owner thereof, only in accordance with this act and upon paying compensation therefor, to be fixed and determined in the manner prescribed by this act.
Nothing in this section shall limit or impair or deprive any municipality or county of the right to ordain or order the grading and the construction of a paved surface for any sidewalk above referred to, and the assessing of the proportionate cost thereof, against the owner of the property thereby improved as a local public improvement in the manner now provided by law.
[bookmark: History_45]History


L. 1971, c. 361, § 46.
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§ 20:3-47. Improvement with payment for property taken by assessments against improvement; election to proceed under separate statute


Where land or other property is taken or to be taken by a municipal corporation or other public body for public improvement and payment of the compensation for the land or other property and damages is authorized by statute to be set off against or made wholly or partially in benefits to be assessed for the same improvement, the municipal corporation or other body may elect to proceed under such statute and on such election the proceeding shall not be governed by this chapter, except as provided by such statute.
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§ 20:3-48. Reference to prior law as reference to this act


Any reference to Title 20 of the Revised Statutes or to any section or sections thereof or any amendment or supplement thereof in any other statute, in effect on the effective date of this act, shall hereafter be given effect as though reference therein were made to this act or the applicable provisions thereof.
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§ 20:3-49. Repeal of chapter 1 of Title 20 and P.L.1942, chapter 14


Chapter 1 of Title 20 of the Revised Statutes and P.L.1942, chapter 14 are repealed as of the effective date hereof; provided, however, that this act shall not affect statutes insofar as they regulate the ascertainment and payment of compensation for property condemned or taken by bodies organized and administered as a result of or under compacts between States.
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§ 20:3-50. Repeal of inconsistent acts; application of act to agencies, utilities, etc. with power of eminent domain


All acts and parts of acts inconsistent with any of the provisions of this act are, to the extent of such inconsistency, hereby repealed. This act shall apply to every agency, authority, company, utility or any other entity having the power of eminent domain exercisable within the State of New Jersey except as exempted in section 49 of this act.
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