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SENATE, No. 1059
 
·1 

STATE OF NEW JERSEY
 
INTH.oDUOED APRIL 4, 1974 

By Senators BATEMAN, LYNOH and PARKER 

Referred to Oommittee on Judiciary 

AN ACT to amend" An act concerning banking and bankin

tions (Revision of 1948)," approved A.prjl 29, 1948 (P

c. 67). 

g institu­

. L. 1948, 

1 

2 

1 
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3 

4 
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BE IT ENACTED by the Senate and General Assembly of 

of New Jersey: 

1. Section 36 of P. L. 1948, c. 67 (0. 17 :9A-36) is am

read as follows: 

36. Definitions. 

As used in this article, and except as the context 

reqmres, 

the State 

ended to 

otherwise 

6 (1) "common trust fund" means a fund established and lUain­

7 tained by a bank exclusively for the colleotive investment and re­

8 investment of moneys contributed thereto by··the bank in an:" 

9 fiduciary capacity specified in paragraphs (5), (6), (9) and (10) 

10 of section 28 ; 

11 (2) "bank" means a qualified bank which is empowered to invest 

12 moneys entrusted to it in any capacity specified in paragraph:,; (5), 

13 (6), (9) and (10) of section 28; 

14 (3) "cofiduciary" means one or more individuals or corporations, 

15 or both, lawfully acting or entitled to act jointly with a bank in the 

16 exercise of the powers referred to in the next preceding paragraph; 

17 (4)" trust instrument" means the will, deed, agreement, court 

18 order or other instrument pursuant to which mOlley or other prop­

19 erty is entrusted to a bank as sole fiduciary or jointly with a, 

20 cofiduciary; 

21 (5) "trust estate" means money or other property entrusted to 

22 a bank solely or jointly with a cofiduciary pursuant to a, trust 

23 instrument; 

24 [(6) "legal investments," (a) when applied to the investments 

25 of a trust estate, means those investments which a fiduciar:v is 

EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 
J. not enacted and is intended to be omitted in the laW, 
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2G authorized to mal~e .pursuant to a.ny statuteoithis State, and which 

27 the fiduciary may make at any time, without limitation or restric­

28 tion imposed by statute on the _percentage of the value of the trust 

29 es,tate wliich.m~y be inv,Bsted .in Buch imcestments,; and, ~b ) when 

30 applied to the investments of a common trust fund, "legal invest­

31 ments" means alllegal investments, as defined in subdivision (a) 

32 of this paragraph, which qnalify as investments for common trust 

33 funds under the provisions of section 39;] 

34 [(7) "limited legal investments," (a) when applied to the in­

33 vestments of a trust estate, means all investments other than legal 

36 investments as defined in subdivision (a) of para.g:r~ph (6 )of this 

:37 section; and, (b) when applied to the investments of a common 

:38 trust fund, "limited legal investmentfi" means all limited legal 

39 illHstments, as denned in subdivision (a) of this paragraph, which 

40 qualify as investments for common trust funds mrdertheprovisions 

41 of section 39;] 

42 '[(8) "legal common trust fund" means a common trust fund 

43 which, in addition to nninvested cash balances held pUrS'llaht to 

44 subsection C of section 39, cOllsists wholly of legal investments, or 

45 partly of legal investments and partly of lilllited'legal investments 

40 in the ratio herei.~lufter in this paragraph provided. No investment 

47 of the funds of a legal common trust fund shall be made in a 

48 limited legal investment unless fiuch investment ismad'eflOl: later 

49 than the end of the seventh full business -day next following a date 

~)O as of which (a) the aggregate value of all the limited leg-al ihvest­

51 ments held in such legal common trust fund does hot exceed,bl' 

52 

53 

34 

35 

(b) the making' of such-limited legal investment would 'not cause 

such aggregate \Talue to exceed, 60re of the aggr'ega.te v'allle of all 

the property which eOllstitutes the principal of such legal COmmO)l 

tl'Ufit fund. No change in the investments ofa regai commOn trust 

I 
l 
i
i 

36 fund shall be required solely by reason of fluctuations in the value f' 

57 of the investments held in sueh fund, notwithsta.nding that such 

38 fluctuations cause the aggregate value of the limited legal invest­

59 ments held in such fuml to exceed 607~ of the aggrega.te value of 

60 all the property which constitutes the principal of such legal com­

(;1 mOll trnst fund. A participation in a legal common trust fund shall 

G2 be deemed to be a legal investment;] 

G3 [(9) "discreticl11al'Y comm01l trust fund" meaus a common trust 

G4 fund other than a legal COllmlOll tl'ust fund; and, in addition to 

G,) nnill\Tcsted cash balances held pursuant to subsection C of section 

66 39, a di;,wrctionarv common trufit fund rna\' consist whollv of limited. -. 
G7 legal inve,stments, or partly of limited legal investments and partly 

68 of legal investments in such proportions as the trust investment 

• 

i 
; 
l 
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69 co:mmittee may, from time to time, determine. A participation in 

70 a discretionary common trust fund shall bc deemed to be a limited 

71 legal investment;] 

72 (6) [(10)] "padieipation " mOallt; lhe Ulldivicled share in (\ 

73 common trust fund which accrues to a trUt;t estate at; the result of 

74.	 a bank's investment of funds of such trust estate in such common 

75.	 trust fund[;]. 

7.6 [(11) "trust investment committee" means a trust committee of 

77 a hank created pursuant to section 109, a trust committee of a 

78 savings hank created pursuant to section 190, and a trust invest­

79 ment committee of a national banking association j and, where no 

80 trust committee has been established by such hank or savings bank, 

81 "tr.u8t investment committee" means the board of directors of a 

82 bank and the board of managers of a savings hank acting as a 

83 trust investment committee.] 

1 2. Section 38 of P. L. 1948, c. G7 (C. 17 :9A-38) IS amended to
 

2 react as follows:
 

3 38. E.ffect of tmst instruments.
 

4 A.., E..xceptas otherwise providod by subsection B of this section,
 

5 where the trust instrument defines, limits, or specifies the invest­


6 ments which may he made of a trust estate, any common trust
 

7 fund in which all or any part of such trust estate is invested shall
 

8 consist only of the investments defined, lin:~ted, or specified in
 

9 such trust instrument..
 

10 B. Where the trUt;t instrument makes no provision governlllg 

11 the investments which may be made of a trust estate, or where the 

12 trust instr:ument directs that an estate be invested in "legal in­

13 vestments" or in "investments in which a fiduciary may by law 

14 invest" or in "legal investments for trusteet;," or uses words of 

15 similar import, investment of such trust estate may be made, III 

16 whole or in part, in a [legal common trust fund, or in part, in a 

17 disoretionary common tnlst fund, or in both; hut no investment 

of such an 'estate shall be made in a discretionary common trust18 
fund at any time when the aggregate value of all limited legal19.
 

20 inve.stments held in such trust estate exceeds, or if the investing
 
'.~ 

21	 in such discretionary COlllmon trust fund would cause such aggn:l­

gate value to exceed 6070 of the aggregate value of all the property22 
23 which constitutes the principal of such trust estate.] COYn11UJ11, trnsl 

lund, consisting of property of every natltre, real, personal, and24 
mixed, tangible and intangible, a,nr} /urther including, solely by 1,pay25 
of description and not by way of litivitat'ion, bonds, debentnres, and26 
other corporate obligations, capital stocks, comnwn stocles, pre­2:7 
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28 ferred stocks, investments as authorized by article 1 of chapter 15 

29 of Title 3A of the New Jersey Statutes, and shares of any open-end 

30 or closed-end management type investm,ent company or investment 

31 trust registered purs~wnt to the Federal Investment Company Act 

32 of 1940, as fro'l'n t'ime to time amended. 

33 C. [Where the trust instrument permits investments of the trust 

34 estate to be made in limited legal investments, investment of all 

35 or any part of such tmst estate may be made in either a legal 

36 common trust fund, or in a discretionary common trust fund, or 

37 in both, as the trust investment committee shall deem advisable.] 

38 (Deleted by amendment.) 

39 D. In making investments as provided in this section a bank 

40 shall exercise care and judgment under the circumstances then 

41 prevailing, which persons of ordinary prudence and reasonable 

42 discretion e:rercise in the management of and dealing with the 

43 property and aflairs of another, considering the probable income 

44 as well as the probable safetv of capita,l, and, if the bank has special 

45 skills or is named as the fid~lciarv on the basis of representations of 

46 special skills or expertise, it is under a ditty to exercise those 

47 skills. 

1 3. Section 39 ~of P. L. 1948, c. 67 (C. 17 :9A-39) is amended to
 

2 read as follows:
 

3 39. [Investments.] Cash balances.
 

4 A. [Notwithstandillg any o,ther provision of this article, no
 

5 common tmst fund or any part thereof shall be inveHted in any
 

6 one or more of the following:
.­
7 (1) bonds, notes, or other obligations of an individual or 

8 partnership; 

9 (2) real property, or any interest therein; 

10 (3) tangible personal propeIlty, or any interest therein; 

11 (4) bonds, notes, or other obligations secured by mortgage, 

12 or by a group or pool of mortgages, or any share or interest in 

13 any such bond, note, or other obligation; but' this paragraph 

14 shall not prohibit investment in corporate bonds, notes or other 

15 obligations, secured as in this paragraph specified, if the 

16 issuer thereof shall be engaged primarily in a business other 

17 than holding, buying, selling, or managing real property or 

18 real property mortgages, or issuing bonds, notes or other 

19 obligations, secured as in this paragraph specified, and shall 

20 have received a gposs income of not less than five hundred 

21 thousand dollars ($500,000.00) in each of three of the four 

22 fiscal years of the issuing corporation next preceding the date 

23 of such investment; 
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24 (5) mortgages, or shares or interests therein, or any share 

25 or interest in any group or pool iof mortgages; 

26 (6) securities issued by the bank maintaining the common 

f 27 trust fund, or upon which the bank is directly or contingently
J " 28 liable.] (Deleted by amendment.); 

29 B. [Every invesltment of funds of a common trust fund, other 
,.i 

iF 30 than investments in direct obligations of the United Sta.tes, shall, 

31 at the time of its making, have a ready market over the counter, 

32 or on a stock, securities, or investment exchange.] (Deleted by 

33 amendment.) 

34 C. Any common trust fund may consist in part of uninvested 

35 cash balances awaiting investment or held for the purpose of 

36 meeting cash requirements. 

1 \ 4. Secti,on 40 of P. L. 1948, c.67 (C. 17 :9A-40) IS amended 

2 to read as follows: 

3 40. Participations; valuation; general provisions. 

4 A. If so provided in the plan pur§!lant to which a common trust 

5 fund is established and maintained, the bank may divide the com­

6 mon trust fund into as many units as it may deem advisable, and 

7 it may increase or decrease the number of such units from time to 

8 time. Each unit shall at all times have the same value as every 

9 other unit of the same common trust fund. Such plan may also 

10 provide that a participation shall consist.- of a whole unit or a 

11 number of whole units, and may provide that withdrawals be made 

12 only of a whole unit or a number of whole units. 

13 B. In determining the value of the property and investments of 

14 a common trust fund, 

15 (1) an investment which is listed upon a stock, securities 01' 

16 investment exchang'e, shall be valued at the last recorded 

17 sales price in the ten-day period next preceding the date as 

18 of which the valuation is made, unless, within the said ten-day 

19 period, and subsequent to the date of the last recorded sales 

20 price, there have been recorded bid and asked prices, in which 

21 case the mean of the latest of such bid and asked prices shall 

22 be taken to be the value of such investment. An inves1tment 

23 which is not listed upon a stock, securities or investment 

24 exchange, but which has an over-the-counter market, shall be 

25 valued at the mean of the las,t recorded bid and asked prices 

26 in the ten-day period next preceding the date as of which such 

27 valuation is made. If within the said ten-day period, there 

28 have been no recorded sales and no recorded bid and asked 

29 prices, the investment shall be valued at the mean of the last 
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30 bid, and. asked. p.ri~e&. as of a date not earliel~ than thirty days 

31 prior to. the date as of which such valuation is made, as 

32 supplied by two stock or securities brokers deemed by the 

33 Ijtrnst imrels.tment committee] bank to be reliable .. For the 

34 purposes of this paragr.aph, recorded sales priceB, and recorded • 

35 bid and. asked. prices shall be those which appear in a news­

36 paper of gell.eral circulation, or in a financial, statistical, 

37 investment, l'ating or other publioation or service, published 

38 for the use of and accepted as reliable by investors in like 

39 inves,tments, or in the records of a stock, secul'itie&, or invest­

4,() ment exchange; 

41 (2) obligations of the United States which are not transfer­

42 able or negotiable shall be valued at the issue price 

43 thereof; 

44 (3) an investment about to be made, and an investment 

45 made and awaiting delivery against paymeJlt, shall be. valued 

46 at the cost of acquisition thereof, and the cash account of the 

47 COlll1,llon trust fund shall be adjusted, to reflect such cost of 

48 acqmsiti.on; 

49 (4) an ilwestment s;old, but not delivered pendiJlg, receipt 

50 of the proceeds of '[:>ale shall be valued at the net sale price 

51 the.~eof j 

52. (5) uninvested funds of a comxnon truSlt fund shall be 

53 included in the aggregate value of all the property of a com­

54 mon trust fund to the extent that such funds constitute 

55 principal[;]~ 

56 [(6) an investment wIllch is not susceptible of valuation 

57 pursuant to the foregoing paragraphs of this subsection shall, 
. , 

58 before any admissioll to or withdr'awal from such common 

59 trust fund is permitted, and before any further investment of 

60 the· funds of the common trus.t fUlld is made, be sold, or dis­

61 tribute.d in kind, or segregated and administered for the benefit 

62 ratably of all trust estates holding' participations in such com­

63 mon trust fund at the time of such segTegation, as the plan 

64 pursuant to which such common trust fund is created shall 

65 provide.] 

66 C. No penon having an interest in a trust estate which has 

67 been invested in whole or in part in a common trust fund shall 

68 have any ownershp in any asset included in such common trust 

69 fund. The hank shall have exclusive control of every common trust 

70. fund established and maintained by it. 

1 

l 
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71 D. The bank shall not amortize premiums paid upon the purchase 

72 of an investment for a common trust fund, nor shall it accumulate 

73 discount in respect of inves,tments purchased at less than face 

74 or par value, notwithstanding that the trust instrument may 

75 require amortization of premiums or accumulation of discount. 

76 E. Money or other property paid by the bank as income from a 

77 common trust fund to itself in its capacity as the fiduciary admini­

78 stering and managing a trust estate shall, for the purpose of 

79 apportioning such income among the beneficiaries of the trust 

80 estate, be deemed to be income to the trust estate as of the date 

81 of such payment, regardless of the time when such income may 

82 have accrued, been earned, or accumulated. 

83 F. For the purposes of this article, an investment made pursuant 

84 to a commitment therefor shall be deemed to be made on the date 

85 when the commitment was made. 

1 5. This act shall take effect immediately, and shall apply to and 

2 govern trust estates heretofore and hereafter created, common 

3 trust funds heretofore and hereafter established, and trust instru­

4 ments heretofore and hereafter made. 

STATEMENT 

This bill, if adopted, will amend certain portions of the existing 

statutory law relating to the establishment and maintenance of 

"comon trust funds" by qualified banks. 

In the absence of restrictions in a trust instrument, this bill 

will authorize a qualified bank to invest a trust estate in a common 

trust fund consisting of any kind of an investment in which persons 

of ordinary prudence and reasonable discretion would invest funds 

of another having regard to the probable income as well as the 

probable safety of capitaL 

If the bank has special skills or is named as the fiduciary on the 

basis of representations of special skills or expertise, it is under 

a duty to exercise those skills. The authority to invest and the 

degree of care required under this bill are comparable to the 

powers of investment and the degree of care which will be required 

of other fiduciaries under a companion bill to be introduced simul­

taneously with this bill and known as the "Prudent Investment 

Law," and that of personal representatives in the care and man­

agement of estates under a bill relating to decedents' estates which 

will also be introduced simultaneously with this bill. 
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