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~O' '7CHAPTERJi ...L,.."LAWS OF N. J. 19,.<::.;'=;

APPROVED. / - go -7gb 

[THIRD OFFICIAL COpy REPRINT] 

ASSE~IBLY, No. 1552 
• 

STATE OF NEW JERSEY
 
• 

INTRODUCED APRIL 16, 1974 

By Assemblymen SALKIND, FLYNN, VAN WAGNER, WORTHING

TON, Assemblywoman CURRAN, Assemblymen RYS, FITZ

PATRICK, KOZLOSKI, D'AMBROSA, GALLO, RUANE, 

Assemblywoman CROCI~, Assemblymen I-U~RMAN, BAER, 

NERI, NEWMAN and KEEGAN 

Referred to Committee on Commerce, Industry and Professions 

AN ACT concerning "'[the practice of medicine and surgery and 

supplementing chapter 9 of Title 45 of the Revised Statutes]'" 

*nwdical malpractice liability insurance, ***[requiring ceTtain 

licensed medical practitioners and he(~lth care facilities to main

tain such insurance, and]*** creating a New Jersey Medical Mal

practice Reinsurance Association*U[,]*** **"'and**'" a New 

Jersey Medical lvlalpractice Reinsurance Recovery Fund and 

***[a New Jersey Health Oare Facility Insurance Deductible 

F' lind"']'" * '" '" "~ "'granti'n,r] em ergency powers to the Oommissioner 

of Ins'urance**"'. 

1 BE IT EN ACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 "'[1. No license to practice medicine and surgery shall be issued 

2 by the board unless the applicant therefor 8hall submit proof satis

3 factory to the board that he has or will have on the effective date 

4 of his license a professional liability insurance policy with minimum 

5 limits of coverage as shall be specified by the board in its rules or 

6 regulations, but in no event shall such coverage be less than 

7 $100,000.00 for anyone claimant.]'" 

1 *[2. No annual certificate of registration shall be issued or re

2 newed, and any such certifieate may be revoked or suspended, by 

3 the board with respect to any licensee who fails to maintain pro

4 fessional liability insurance as required in section 1 of this act.]'" 

EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 
is not enacted and is intended to be omitted in the law. 
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1 *1. This act shall be known and may be cited as the" Medical 

2 111alpraetice Liability Insurance Act." 

1 2. a. The purpose of ihis oe! is to assure that ***[the public is 

2 adequately protected against losses arising out of medical II/ol

3 practice by re(juiring licensed medical practitioners and certain 

4 health care facilities to carry medical malpract'ice liability tn

5 surance, to make such]*H u"medical JiI.alpraetice liability*"'* in

6 surance ***is**~' readily ul'uilable to licensed medical praetitionC1's 

7 and health cat'e facilities by t'equiring cet'tain general liability 

8 insurance carriers to write medicalmalpmetice liability insurance 

9 and establishing a reitlSurallce association to equitably spread the 

10 risks for S1tch insurance, to proride for recoupment of losses result

n ing from the operation of the association through surcharqes on 

12 ins1treds ***[and establishing a health care facility deductible fund 

13 to permit substantial deductibles in the coverage for such facilities 

13A without severe b1tdgetary hardship]*"'* ***and to grant the Com

13B missioner of Insurance temporary, emergency p01cers to set up and 

13c operate the reinsurance association if such insurance is unavailable 

13D for any class of licensed rnedical practitioners or health care 

13E facilities *HI • 

14 b. This act shall apply to medical malpractice liability insurance 

15 as defined herein. 

1 3. As used in this act:
 

2 a." Association" means the New Jersey M edical Malpractice
 

3 Reinsurance Association established pursuant to the provisions
 

4 of this act.
 

5 b."Commissioner" means the Co'mmissioner of Insurance.
 

6 c. "Licensed medical practitioner" JJleans and includes all per

7 sons licensed in this State to practice medicine and surgery,
 

8 chiropractic, podiatry, dentistry, optometry, psychology, phar


9rnacy* **, nursing, physical therapy"'" * and as a bioanalytical
 

9A laboratory director.
 

10 d. " Medical malpractice liability insurance' 'means "**[direct in

n surance against loss or damage resulting from accident to or injury 

12 suffered by any person arising 01tt of or in connection with the 

13 practice of any licensed 'medical practitione'r or the operation of 

14 any health care facility for which the practitioner or facility is 

15 liable]*"'* ***insurance coverage against the legal liability of the 

15A insured and against loss, damage or expense incident to a claim 

15B arising out of the death or injttry of any person as the result of 

15c negligence or malpractice in rendering professional service by any 

15D licensed medical practitioner or health care facility or a claim 
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15E ans~ng out of o'('nrrshilJ, operntion f;I" ?!Wintel117'1ICe of the practi

15F tiot~er's or farility's business prenli..ce.<, including primary and 

1f)(~ 1(11Ibrrllrl IYJ1'erages***. 

16 c. "Health care fil;ility" means and includes all hospitnls withi11 

17 this State, and any other health calc facility as def?/ecZ in the 

18 "Health Care Facilities Plannirl.q Act" (P. L. 1971, c. 136. 

19 C. 2(] :2H-1 et seq.) H'·'[whose inclusion hereunder is deemed 

20 necessary by th.' f'ommissioner', after consultation with and upon 

21 the advice of the Commissioner of Health and the Health Care 

22 Administration Board, to adequately effectuate the purlJoses of this 

23 act and is prol'ided for by rule or 1'eguJation of the comrnis

23A sioner]***. 

24 f. (( Plnn of operation" means the plan of operation of the 

25 association npproved or promulgated by the commissioner pur

26 su·ant to the pro1!isions of this act. 

1 4. There is hereby created an unincorporated, nonprofit associn

2 tion to be known as the New Jersey Medical Malpractice Rein

3 sura,nce Association consisting of all insurers authorized to write, 

4 g"rwd enqufJl:'l in writ·inq"'** l(1ith;n this State, on a direct 

5 basis*a, persot1ulinjm',lj lind property damage liability insurance 

6 as provided in R. S. j]: 17-1 d. and e., excluding such insurers which 

7 are engaged in writing only workmen's compensation and em

8 ployer's liability insurance written in connection therewith*** 

9 ***[qeneral liability inslwonce which have written during the 24 

10 months preceding the effective date of this act medical malpractice 

11 liability insurance of the type subject to the pr01iisions of this act 

12 anywhere in the United States of America]***. Every such insllrer 

13 shall **'~be and shall**'~ continue to be a meJ11,ver of the association 

14 and shall be bound by the plan of operation thereof so long as the 

15 association is in existence as a condition of its authority to conti'n1le 

16 to transact ***[gencral]*~'* ***."uch personal injury and property 

17 damage*u liability illsuranr'p in this State. "'**[Any other insurer 

18 may become Ct memul'! of the association if the commissioner is 

19 satisfied that such insurer is willing and able to provide the 

20 necessary services to policyholders and claimants for the type of 

21 insurance required under this act and approves its rnembership in 

22 the association.]*** 

1 5. The association shall. pu,rsuant to the p'fuvisions of this att
 

2 and the plan of operation, h(l'l:(' the power:
 

3 a. To assume ***or cede>** 100% reinsurance or a lesser per

4 centage on any policy'" .jfiillTm1Ct or binder 8ubject to this act;
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5 b. To provide for se]Jnrate accounts of rei'f1,surance assumed fOT 

6 *'*[all]f.H categories and subcategories of insureds; 

7 c. To II/aintnin relel'G1'It loss, e:r17ense and premium data relative 

R to all risks reins~tredin the association and to require each JIIem

9 ber to furnish statistics in connection with insurance ceded to the 

10 associntion at such times and in such form and detail (/S may be 

11 deemed necessary; 

12 d. To establish fair and reasonable pro(;ed~tres for the sharing 

13 among the members of prOfit or loss on r'isks reinsLtred in the 

14 association and other costs, charges, eXIJenses, liabilities, income, 

15 property and other assets of the association, and to assess members 

16 for their appropriate shares in accordance with participation ratios 

17 to be established in the plan of operation on the bas~s of the ratio 

18 of the members' direct premiu1ns written to the total direct pre

19 miwJn written by all members in this State ~'H'Uor the coverages 

20 subject to this act]*** ~'**on insurance against liability for dam

20A ages to persons or l)r'operty as provided in B. S. 17:17-1 d. and e., 

20B excluding workmen's c01'npensation and employer's liability in

20e S~trance tcritten ,in connection therewith H '*; 

21 e. To receive and distribute all sums required by the opemtion 

22 of the association; 

23 f. To establish procedures [or reviewing claims procedures and 

24 practices of members and in the event that the claims pf'ocedures 

25 or practices of any company are considered inadequate to properly 

26 service the risks ceded by it to the association, the association may 

27 establish a claims program that will undertake to adjust or assist 

28 in the adjustment of claims for the company on risks ceded by it, 

29 and in such event shall charge such company a r'easonable fee for 

30 establishing and operating such claims program; 

31 g. To audit the operations of member companies to such extent 

32 as the Board of Directors determines to be necessary to aSS~tre 

33 compliance with this act, in a reasonable manner and at such 

34 reasonable time or times prescribed by the Board of Directors; 

35 h. To sue and be sued, p1'ovided that no j~tdgment against the 

36 association shall create ***[and]'hu *'*any*** direct liability in 

37 the individual member companies, and the association may provide 

38 for the indemnification of its member companies, 11wmbers of the 

39 Board of Directors and officers and employees and such other per

40 sons acting on behalf of the association to the extent pennitted by 

40A law; 

41 i. To review the market for ins1~,rance subject to this act through

42 otd this State to make certain that eligible risks cnn readily obtain 
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43 such insurance and to p1'ovide in the plan of operation a reasonable 

44 means for achieving this objective by requiring all members, in a 

45 fair and equitable mamner, to discharge their 1'esponsib'ilities wuler 

46 this act. 

1 6***,*** H*.*** Within 30 days afte1' the el/eetire date of this 

2 act, the commissioner shall call an organization meeting of the 

3 association for the lJurpose of constituting a ·x·: ·:,·tempomrz/,'··: 

4 board of directors. ***[Every member of the association shall be (I 

5 member of the board of directors if the number of associa,ti011 

6 members does not exceed nine. If the number of association 

7 members e:l'ceeds nine, the]'x,u u*The*** commissioner shall 

8 appoint nine 1ne1nbers to serve as members of the boa,rd of directors 

9 after consultation with all the members of the association, and in 

10 making such appointmrnts he shall give due consideration to the 

11 various methods of operation and the distribution by class of risk" 

12 among the members. 

12A The comnnSSlOner shall (I P1JOint three representatires of 

13 *~'*licensed'~** producers to bernembers of the board of directors. 

14 Each member of the board of directors shall be entitled to one 

15 vote. The producer representatives on the board of directors shall 

16 be eligible to vote on all matters not directly im'oll'ing the associa

17 tion's budget and personnel administration. 

18 H~'[The plan of opemtion shall provide for rotation of the 

19 membership on the board if the membership of the association C01l

20 sists of more than nine insurers companies.]**~ 

21 E:rcept as l1WY be delegated to others in the plan of operation 

22 or reserved to the members, the board of directors shall have lull 

23 power and responsibility for the establishment and operation of the 

24 association. 

1 7. a. Within such time as shall be prescribed by u"'[regulation 

2 ot]*** the com1nissioner ~'~:in written notice to the board"'*, the 

3 directors shall submit to the commissioner, /01' his rev'iew and 

4 approval, a proposed plan of ojJc1'(ltion. Sud~ plan shall provide 

5 for ***the establisluile11t of a permanent board of directors, the 

6 length of te1'1n8 of the direc:fM8 and the method of their selection, 

7 for'~** economical, fa,ir and 1/on,discrimi1lotory adrninistmtion and 

7A for the prompt (lnd efficient prorision of mcdical malpractice 

7B liability insnrn1/.re throughout the State. 811ch proposed plan 

7c shall include: preliminary assessment of all melnbers lor initial 

8 expenses necessary to commence operations .. cstablishment of 

9 nccrssa ry facilitics; 11/ anagem ent () f the association; assessm ent 

10 of m.embers to delmy losses and expenses; undencriting standards; 
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11 procedures for acceptwnre and cesswn of reinsurance; and such 

12 other provisions as may be deemed necessary by the commissioner 

13 to carry out the purposes of this act. The plan of operation shall 

14 provide that the premium charged [or reinsurance shall be the 

15 primary premium cha'rged for the I'o/'erages and limits ceded less 

16 the expense allowances. The ea:pense al101wnces shall consist of 

17 the amounts actually incurred by the member on the ceded risk 

18 u*[f01' commission and brokerage, ta,:res, liN'nscs and fees as deter

19 mined in ratemaking for general liability lines of business, and 

20 an allowance for othe1' acquisition and general administrati17e cx

21 penses based on the member's countrywide insurance expense 

22 exhibit and determined in the manner used in ratemaking, and an 

23 allowance for una,llocated loss adjustment expenses as determined 

24 in relation to the definition of allocated loss adjustment expenses 

25 in the statistical plam used by the JIlmnber. 1'10 r.x:pense allowance 

26 shall be pennitted in exccss]'~U ***subject to a maxinHtln~'H,' of 

27 the total expense allowances provided inratemaking for ***thc 

28 respective categories and sztbcategories of*;'* IIwdicnl malpractice 

29 liability insurance in the latest rate re1'ision or experience review 

29" u'*[for a rating orga1'lization]*** ***f01' the member accepted by 

29B the commissioner* **. 

30 b. The proposed plan shall be reviewed by the comlnissioner 

31 and approved by him if he finds that such plan fulfills the purposes 

32 of this act. In his reciew of the proposed plan the commissioner 

33 may, in his discretion, consult with the directors and other mem

34 bers of the association and any other individual or organization. 

35 If the commissioner approves the proposed plan he shall certify 

36 such approval to the directors and said plan shall take eflect 10 

37 days after such certification. If the commissioner disapproves all 

38 or any part of the proposed plam of operation he shall return 

39 same to the directors with a statement, in writing, of the reasons 

40 for his disapproval and any recommendations he may wish to make. 

41 The directors may accept the commissioner's recommendations, or 

42 may propose a new plan, which accepted recommendations or a 

43 new plan shall be su,bmitted to the commissioner within 30 days 

44 after the return of a disapproved plan to the directors. If the 

45 directors do not submit a proposed plan of operation within ***[90 

46 days after the effective date of this act]{''* ~""*the time prescribed 

47 by the commissioner***, or a neu! plan which is acceptable to thc 

48 commissioner, or accept the recommendations of the commissioner 

49 within 30 days after the disapproval of a proposed plan, the com

50 missioner shall promrdgate a plan of operation and certify same to 
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51 the directors. Any such plan prolnulgated by the commissioner 

52 shall take effect 10 days after certification to the directors. 

53 c. The directors of the association may, on their own il'l,itiative, 

54 amend the plan of operation at any time, subject to the approl'al 

55 by the commissioner. 

56 d. The commissioner may revtCw the plan of operation whenever 

57 he deems evpedient, and shall review same at least once a year, 

58 and l'nay amend said plan after consultation with the directors and 

59 upon certification to the directors of such amendment. 

1 8. On and after the date that reinsurance is available from the 

2 association: 

3 H*a. The comnnsswner may, upon finding that medical mal

4 practice liability insltrance is not readily available for any category 

5 or subcategory of insl1Jreds to which this act applies, activate the 

6 facility with respect to such category or subcategory. 

7 b. U1JOtI, such activation, the board shall issue an invitation to 

8 each Jnember of the association which has written during the 24 

9 months preceding the date of such activation medical malpractice 

10 liability insurance of the type for which the association waS 

11 aeti'vated anyU"here in the United States of America, to become a 

12 qualified provider of such coverage in this State. If the board 

13 qualifies no company as a provider or if the comrnissioner deter

14 mines, after a review of the company or companies qualified by the 

15 board, that the company or companies were not properly qualified, 

16 the commissioner shall designate as providers of such coverage 

17 one or more compan'ies from among the companies that have 

18 written, in descending orde'r, the largest volumes of such coverage 

19 in this State during the latest year for which this information is 

20 available. Qualified or designated providers shall be cOtnpensated 

21 in accordance with the provisions of the plan of operation. *** 

22 ** '" [a.] * ,',,", ~**G.*** No melnber of the association ***qualified or 

23 designated as a prol;'ider in accordance with this section*u shall 

24 refuse to issue to any eligible risk a policy of insurance of the type 

25 nonnally afforded by sltch insuret" to the public, utilizing the rates, 

26 rating plans, ntles and classification systems then in effect for such 

27 insurer; provided, lwwe1;er, that the C01Jerages and covet'age limits 

28 to be afforded may be ceded to the association; and provided 

29 further that nothing herein contained shall reqnire any insurer to 

30 accept any risk if snch insurer's policy forms or rates do not 

31 ***[provide for the acceptance of snch risk, unless the association 

.32 or the commissioner detertnine that snch forms or rates are Ul1
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:33 fairly discriminatory or are otherwise inconsistent with the public 

34 policy of this State]*'H *"'*apply to such riskH~'; 

35 'H:'*[b.]*u *ud.*** No du,ly licensed insurance agent ***of a 

:3(; qualified 01' designated prouiderU'i.' broker or solicitor u*[regu

:17 larly engaged to solicit general liability ins~trance]*u shall refuse 

38 to furnish to any eligible risk q'uotations of premises for ***[any 

39 insurer]u* **,~ such provider*** with whom such agent, broker or 

40 solicitor ***regularly** * places medical malpractice liability in

41 surance policies, or shall fail to submit any eligible risk to such 

42 ***[insurer selected by the applicant when requested directly to 

43 do so by such applicant]*'~* **'*provider***; 

44 *"**[c.]*'~~·' ***e.*"* No company shall terminate any agent or 

45 restrict the authority of any agent, directly or indirectly, or in any 

46 manner u:hatsoever, solely by reason of the volume of such agent's 

47 business it cedes to the association or the experience produced by 

48 such ceded business. Neither shall any company make any distinc

49 tion in remuneration to the agent between business retained and 

50 business ceded, or use any promise of reward or threat of penalty, 

51 present or future, or any device whatever, related to certain classes 

52 of risks or other classes of business, which would tend to induce the 

53 agent to avoid certain classes or types of risks. 

1 ""*[9. On or after the date the commissioner declares that medical 

2 malpractice liability insurance is available for the various cate

3 gories and subcategol'ies of licensed medical practitioners and 

4 health care facilities snbject to the pro-visions of this act. each 

5 licensed medical practitioner and health care facility shall maintain 

6 medical 1nalpractice liability insurance in am01tnts at least equal 

7 to the minimum limits prescribed by ru'ze or regulation of the 

8 commissioner for the categoTy or s1lbcategory of such practitioner 

9 or facility. Failure to maintain the insurance coverage req1tired 

] 0 herein shall be grounds for re'vocation or suspension of the license 

11 of a licensed medical practiti011er O'r health care facility, and no 

12 license for a licensed medical practitioner or a health caTe facility 

13 shall be issued or renewed unless adequate p1'oof of the insurance 

14 required hereunder is submitted to the appropriate board or agency 

15 in the form and manner prescribed in the rules and regulations 

16 thereof.]** 

1 *';'[10.]'** **9.** There ***[are hereby created two funds, 

2 one]*** to be knowJl as the Nel~' Jersey Medical Malpractice Rein

3 surancc Reco1/Cl'Y Fund (herei·nafter referred to as the recovery 

4 fund) ***[and the other to be known as the New Jersey Health 

5 Care Facility Ins1lrance Deductible Fund (hereinafter 1'eferred to 
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6 as the deductible fund]"'u. The purpose of the recovery fund is to 

7 provide a financial backup for the plan of operation of the associa

8 tion and shall be used to reimburse the association for losses 

9 susta,ined in e:);cess of IJrerniums ceded and expenses incurred in the 

10 operation of the association***, including reimbursement of 

11 members for any and all assessments levied as a result of their 

12 participation in the association"*'*'. ***[The purpose of the ded1tet

13 ible fund is to provide a financial backup for that portion of in

14 curred losses under policies iss1wd to health care facilities that are 

15 within the deductible limits of such policies and shall be used to 

16 reimburse a health care facility for 7150;0 of the loss not covered 

17 because of a deductible provision for any claim which is paid by an 

18 insurer. Both hmds]*** ***The fu,nd"'u shall consist of all pay

19 ments made to ***[them]*** u*it*** by insurers as hereinafter 

20 provided, of securities acquired by and through the use of moneys 

21 belonging to the ~'**[funds]*** H'*fund*"*, moneys appropriated 

22 to the **~'[funds]**'~ ***fund***, together with interest and 

23 accretions earned upon such payments or investrnents. The 

24 ***[funds]*** ***hlnd*'~* shall be administered by the commis

25 sioner and the State Treasurer in accordance with the provisions of 

26 this act. 

1 **[11.J11* "'*10.** For the purpose of providing moneys neces

2 sary to establish the recovery ***[and deductible funds]*** 

3 ***fund*** in ***[amounts]*** ***amount*** sufficient to meet 

4 the req1tirements of this act, the commissioner shall establish 

5 reasonable provisions ***[in the rates]*** ***through additional 

6 prernium charges*** for policies of "**[all]******the various*u, 

7 categories and subcategories of medical malpractice liability 1n

8 S1trance. Such provisions ~'*'~[in the rates]H* may vary by 

9 category or subcategory of risk in reasonable relationship to the 

10 loss experience **'~both past and prospective*** of the association 

11 ***and its members*** attributable to such category Or sub

12 category. 

1 **[12.]** ,ull.*'*' The ***[funds]*"* u*fund*** created by 

2 this act shall be separate and apart from any other fund and from 

3 all other State m.oneys. The State Treasurer shall be custodian of 

4 the ***[funds]H"" **~1unds*** and all disb1trsements from said 

5 ***[funds]~'** ***fund*** shall be made by the treasurer upon 

6 v01tchers signed by the commissioner. The moneys in the 

7 ***[funds]*** ***fund*** shall be invested and reinvested by the 

8 Director of the Division of Investment as other trust lunds in the 

9 custody of the State Treasurer in the mannet' provided by law. 
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1 H'[13.]u ~'**[**12.H The cOtnmissioner, after consultation with 

2 and 'upon the a,dvice of the boards or agencies responsible for licens

3 ing and regulating the medical practitioners subject to the pro

4 visions of this aet, and with respect to health care facilities, the 

5 Commissioner of Health and the Health Cat-e Administration 

6 Board, shall establish categories and subcategories of risks for 

7 medical malpractice liability insurance based upon accepted in

8 surance principles, and shall prescribe reasonable minimum limits 

9 of coverage for each category and subcategory. The commissioner 

10 may establish minimum deductibles to be applicable to policies 

11 subject to this act, which ded1tctibles may va·ry by category or 

12 subcategory of risk, and shall give due consideration to s1tch 

13 deductibles in ratemaknig by appropriate premium discounts.]*** 

1 ':'*[14.]** ***[**13.**lu* ***12.*** The commissioner may 

2 promulgate reasonable rilles and regulations to carry ont the 

3 purposes of this act, and may snspend or revoke, after reasonable 

4 notice and a hearing, the certificate of authority to transact insur

5 ance in this State of any insurer which fails to comply with the 

6 provisions of this act, rnles or regulations promulgated thereunder 

7 or any plan of operation. 

1 ***13. Upon finding that immediate activation of the associa

2 tion for any category or subcategory of insureds is required be

g cause medical malpractice liability insurance is or will be unavail

4 able for such category or subcategory, the commissioner shall have 

5 the following emergency powers: 

6 a. To appoint a temporary board of directors or operate the 

7 association without such board. 

8 b. To adopt a te11tpOrary plan of operation to meet the imme

9 diate needs of the association. 

10 c. To perform on behalf of the association on a temporary basis 

11 all functions necessary for the operation of the association other

12 wise delegated to the board of directors or the members of the 

13 association. 

14 d. To charge the association for reasonable expenses incurred 

15 on its behalf in the emergency operation of the association pur

16 suant to this section. 

17 e. Subject to the same standards applicable for the approval of 

18 rates and rating-systems p1trsuant to P. L. 1944, c. 27 (C. 17:29A-l 

19 et seq.), to promulgate rates, rules, policy forms and rating plans 

20 for such category or s1tbcategory of insureds for limits u.p to 

21 $3,000,000.00 over primary limits to be used by any company 

22 qualifying or designated as a provider for such coverage which 
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23 does not have rates, rules, policy forms and rating plans in effect
 

24 for such coverage.
 

25 These emergency powers shall terminate 60 days after the effec

26 tive date of this act. ***
 

1 **[15.]** **14.** If any provisions of this act or the application 

2 thereof to any person or circumstances is held invalid, the invalidity 

3 shall not affect other provisions or applications of this act which 

4 can be given effect without the invalid provision or application, 

5 and for this purpose the provisions of this act are decluared to be 

6 severable. 

1 **[16.]** **15.** This act shall be liberally construed to effectu

2 ate its purposes, and all laws or parts of laws of this State 

3 inconsistent with this act are hereby superseded to the extent of 

4 such inconsistency.* 

1 *[3.]* **[17.]** **16.** Tills act shall take effect *[90 days 

2 after its enactment]* *immediately* ***a;nd shall be inoperative 

3 commencing on the first day of the sixth year after the effective 

4 date of this act·"". 
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STATE OF NEW JERSEY
 
• 

INTRODUOED APRIL 16, 1974 

By Assemblymen SALKIND, FLYNN, VAN WAGNER, WORTHING

TON, Assemblywoman OURRAN, Assemblymen RYS, FITZ

PATRIOK, KOZLOSKI, D'AMBROSA, GALLO, RUANE, 

Assemblywoman OROOE, Assemblymen HERMAN, BAER, 

NERI, NEWMAN and KEEGAN 

Referred to Oommittee on Oommerce, Industry and Professions 

AN ACT concerning the practice of medicine and surgery and sup

plementing chapter 9 of Title 45 of the Revised Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. No license to practice medicine and surgery shall be issued 

2 by the board unless the applicant therefor shall submit proof satis

3 factory to the board that he has or will have on the effective date 

4- of his license a professional liability insurance policy with minimum 

5 limits of coverage as shall be specified by the board in its rules or 

6 regulations, but in no event shall such coverage be less than 

7 $100,000.00 for anyone claimant. 

1 2. No annual certificate of registration shall be issued or re

2 newed, and any such certificate may be revoked or suspended, by 

3 the board with respect to any licensee who fails to maintain pro

4- feHsionalliability insurance as required in section 1 of tbis act. 

1 3. This aet shall take effect 90 days after its enactment. 

STATEMENT 

This bill requires physicians to obtain professional liability in

surance with a minimum coverage of $100,000.00 as a condition of 

licensure. 
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This bill makes malpractice liability insurance compulsory for all 

medical practitioners and health care facilities and makes provisions 

for making such insurance available throug'h licensed New Jersey in

surance companies. 

Since it is realized that different medical practitioners require dif

ferent limits of liability coverage, such as surgeons compared with 

nurses, the minimum required limits of coverage will be determined 

by regulation after consultation between the Commissioner of Insur

ance, the Commissioner of Health and the Health Care Administration 

Board. 

The act contemplates the use of deductibles which may vary by cate

gory of risk; this feature will reduce the cost of insurance for those 

who maintain a claim free record. 

In order to assure complete availability, the act provides for the 

establishment of a reinsurance facility. Those companies that are li

censed to write general liability insurance in New Jersey and that have 

the expertise in providing appropriate policyholder service for this 

type of insurance, companies that write medical malpractice insurance 

anywhere, will form a panel of companies that will accept every appli

cant for medical malpractice insurance. Any risk that such insurer 

does not wish to carryon its own account can be ceded to the rein

surance facility. Funds to absorb any deficit of the reinsurance facility 

will be obtained through periodic premium adjustments to be deter

mined by the Commissioner of Insurance on the basis of appropriate 

ratemaking procedures. 
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Assembly Bill No. 1552 (Second Official Copy Reprint), as pas,sed hy 

the General Assembly, provided one approach to the short-term resolu

tion of the cument problem con0erning- the availability of medical 

malpractice liability insurance. It would attempt to make such insur

ance available throug'h the mechanism of a reinsurance association. 

General liability insurers who had written medical malpractice insur

ance anywhere in the country during the 24 months preceding the 

effective date of the act would be required to be members of the 

association. They would be prohibited from refusing to issue a policy 

of medical malpractice insurance to any eligible risk but they would 

be able to cede any risk to the association, retaining only the responsi

bility for servicing the policy (issuing the forms, col1ecting premiums, 

handling claims, 'etc.). To provide a financial backup for the associa

tion to cover losses from its operations, a recovery fund would be 

established. Moneys would he made available for the fund through 

provisions in the rates for medical malpractice insuranee. 

The committee held a public hearing on the bill on April 8, 1975 and 

has received numerous additional comments on the hill. Based upon 

the testimony and comments received by the committee, extensive 

amendments have been worked out and the committee is reporting the 

bill with such amendments. These amendments would make substantial 

changes in the nature and operation of the reinsurance association. The 

membership of the association would be expanded to include all general 

liability insurers except those which write only workmen's compensation 

and related employers liability insurance. Although the association 

would be established in due course as provided in the bill, it would not 

actually engage in any operation until it had been activated by the 

Commissioner of Insurance with respect to a class of medical practi

tioners or health care facilities for which malpractice insurance was 

not readily available. Upon such activation, malpractice insurance 
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for the affected class would be provided by insurers qualified as pro

viders by the as'sociation or designated as such by the commissioner. 

Such providers would be prohibited from refusing to insure any eligible 

risk but they could cede any such risk to the association. The com

missioner would be granted temporary, emergency powers to set up 

and operate the association if mrulpractice insurance was unavailable 

for any class of licensed medical practitioners or health care facilities. 

Losses from the operations of the association would be reimbursed from 

a recovery fund which would consist of moneys made available through 

additional premiums on the medical malpractice insurance policies of 

all members of the olass for which the reinsurance as'sociation was 

activated. Members of the association would be entitled to reimburse

ment for any and all assessments levied as a result of their participa

tion in the association. The act would remain operative only for 5 

years from its effective date. 
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