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1 THE COURT: All right, gentlemen. I had an
2 opportunity last night to go over the charges in the
! 3 indictment and the standard charges, made a few
4 selections of alternate languace that there are in a
5 couple of them. In addition to that, we discussed what
6 additional charges we were going to jive.
o We are going to give charges with regard to a
8 .tness who hag open charges, prior coatradictory
9 s.2tements of a witness, prior conviction o* a witness,
10 expert testimony, identity, police photos, oral
11 statement of defendant, flight, and depending on the
12 adefendant's choice as to whether or not to testify, the
13 charge in that regard.
’ 14 Anything else that you want to add'
15 MR. McTIGUE: Nothing beyond the standard
16 charges, Judge, that we had discussed.
17 MR. SAMPSON: Your Honor, at cthis point, your
18 Honor, the only other charge I ~-- I'm going to hold my
19 comments until after.
20 THE COURT: All right.
2 And 1 menticned tc you that with regerd to
' 2 the terroristic threat and the tampering, that we have
f 23 to say something to the 3jury sc they undorstand that
f 24 it's just the incident, in the indictment, that they
Z 25 are looking at to find him --
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1 THE COURT: All right, gentlemen. I had an

2 opportunity last night to go over the charges in the

3 indictment and the standard charges, made a few

4 selections of alternate language that there are in a

5 couple of them. In addition to that, we discussed what
6 additional charges we were going to gise.

7 We are going to give charges with regard to a
8 wiriiass who has cpen charges, prior contradictory

9 stalements of a witness, prior conviction of ¢ witness,
10 expert testimony, identity, police photos, oral
11 statement of defendant, flight, and depending on the
12 defendant's choice as to whether or not to testify, the
13 charge in that regard.

14 Anything else that you waat to add?

15 MR. McTIGUE: Nothing beyond the s“andard

16 charges, Judge, that we had discussed.

17 MR. SAMPSON: Your Honor, at thas point, your

18 Honor, the only other charge I -~ I'm ¢oing to hold my

19 commonts until after.

20 THE COURT: All right.

21 And I mentioned to you that with regard to

22 the terroristic threat and the tampering, that we have

23 to say something to the jury so they uncderstand chat
‘ 24 it's just the incident, in the indictment, that thay

25 are looking at to fin: him -~
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Colloquy 3

MR. MCTIGUE: One of the thoughts I had,
Judge, is how to couple that charge with perhaps an
instruction on the threat to Mr. Marquinez, and I had
struggled with that a little last night. But to be
honest with you, I don't have a final aolution.

THE COURT: All right. I will wait to see
what language you come up with.

MR. McTIGUE: Yes.

THE COURT: Anytkhing else on the charge?

Mr. Sampson?

MR. SAMPSON: Not at this point.

THE COURT: Mr. Sampson, has your client made
a decision yet as to whether he's going to testify?

MR. SAMPSON: Judge, at this point, no.

THE COURT: We're getting close. At least I
hope we are.

MR. McTIGUE: Yes, Judge, we are.

(Jury brought cut)

THE COURT: All right, recall the witness.

MR. McTIGUE: VYes, your Honor. The State
recalls Investigator Berrian to the stand.

MR, McTIGUE: You can be seated,
Investigator.

NICOLE BERRIAN, having previously
been duly sworn, testifies a3 follows.
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Berrian-direct 5

THE COURT: Go ahead.

MR. MCTIGUE: Thank you, Judge.

DIRECT EXAMINATION BY MR. McTIGUE:

Q. Investigator Berrian, T will just remind you,
you are still under ocath.

You have before you the exhibits S$-13 through
$-19 comprising your reports that were put before you
yusterday.

A. Yes.

Q. Thank you.

All right, Investigator, when we broke off
testimony yesterday, I believe ycu had been giving
testimony regarding a cell phone in the name of Wiliiam
Asonsa?

A. Yes.

Q. And is it correct that you obtained certain
intormation from cell phone providers regarding that
telephone?

A. Yes.

Q. And what was the information that you got
with regard te that phone?

A. I was able to determine his address, his name, his
phone number.

Q. All right.

Were you &.s0 able to obtain information

i 5 : TR v PN




Colloquy

1 MR, McTIGUE: One of the thoughts I had,

2 Judge, is how to conuple that charge with perhaps an

3 instruction on the threat to Mr. Marquinez, and I had
4 struggled with that a little last night. But tc be

5 honest with you, I don't have a final solution.

3 TAE COURT: All right. I will wait to see

7 what language you come up with.

8 MR. McTIGUE: Yes.

9 THE COURT: Anything else or the charge?

10 Mr. Sampson?
> & | MR. SAMPSON: Not at this point.
12 THE COURT: Mr. Sampson, has your client made
13 a decision yet as to whether he's going to testifv?

14 MR. SAMPSON: Judge, at this point, no.

15 THE COURT: We're getting ~lose. At least I
16 hope we are.
17 MR. McTIGUE: Yes, Judge, we are.
18 (Jury brought out)
19 THE COURT: All right, recall the witness.
20 MR. McTIGUE: Yes, your Honor. The State
21 vecalls Investigator Berrian to the stand.
22 MR. McTIGUE: You can be seated,
23 Investigator.
24 NICOLE BERRTIAN, having previously
25 been ~“uly sworn, *~stifir- as #~'low:

Berrian-direct

1 THE COURY: Go ahead.

2 MR. McTIGUE: Thank you, Judge.

3 DIRECT EXAMINATION BY MR. McTIGUE:

4 Q. Investigator Berrian, I will jus*” remind you,
5 you are still uncder oath.

6 You have before you the exhibits S$-13 through
7 $-19 comprising your reports that were put before you
8 yesterday.

9 A. Yes.

10 Q. Thank you.

11 All right, Investigator, when we broke off

12 testimony yesterday, I believe you had been giving

13 testimony regarding a cell phone in the name of William
14 Asonsa?

15 A. Yes.

16 Q. And is it correct that you nbtained certain
17 information from cell phone providers regarding that

18 telephone?

19 A. Yes.

20 Q. And what was the information that you got

21 with regard to that phone?

22 A. I was able to determine his address, his name, his
2 phone number.

24 Q. All right.

25 Were you also able tc obtain information




8errian-direct

1 pertaining to the serial numbers of that telsphone?

2 A. Yes.

3 MR. McCTIGUE: S-96A, Judge.

4 Investigator, I'm going to 3how you S-96A.

5 it's a multi-page exhibit pertaining to docunents

6 obtained from AT&T Wireless. 1Is that correct?

7 A. Tes.

8 Q. I'm showing you the third page. Does that

9 information provide details of the phone registered to
10 William Asonsa, if I say it correctly?

11 A. Yes.

12 Q. As I understand it, that phone was in Mr,.

13 Asonsa's name, but you indicated that Felix Chininin
14 actually used it?

15 A. Yes, Felix Chininin didn't have proper credit, so
16 his uncle actually obtain the phone for him in hls

17 name.

18 Q. Do they contain various serial numbers and
19 identifying numbers for that phone?
20 A. Yes. Most importantly, the mechanical serial
21 number, MSN.
22 Q. That number, RI00LX. Okay.
23 And there was you a cell phone recovered as a
24 result of a search warrant at the location of Brill
2 Street. Is th-* corvr~--~t?

Berrian-direct

1 A. Thatl‘'s correct.

2 Q. And that was the residence of Louis DaSilva?
3 A, That's correct.

4 Q. And did you have the o=rortunity to compare
5 the identification numbers of bcth pbones?

6 A. Yes.

7 Q. Were they the same?

8 A No, they were not.

9 Q. Are they different make, model and serial

10 number?

11 A. Yes. Ore is an AT&T Wireless, Mr. Chininin's was,
12 and the one recovered at the Brilli Street location was
13 a Motnrolla telephone.

14 Q. As set forth in the Newark Police property
15 records which have been marked --

16 A. Yes.

17 Q. Thank you. It's indicated an MNS number

18 there.

19 A. Yes.
20 Q. And that number for the Motorclla recovered
21 at Louis Dasdilva's home on Brill Street?

2 A. £28CBC2222.

23 Q. All right,
24 One question. Up to this point, you had
25 indicated, I believe, no wallet or any identification
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3errian-direct
of Felix Chininin had been recovered. 1Is that correct.
A. That's correct.
Q. Were any cash oroceeds from his fares that he
may have had that evening recovered?
A. He had no proceeds. The only thing that we saw at
the sca2ne was 50 cents at the Thomas Street location
that was on the ground.
Q. And did you also obtain the medical records
of Felix Chininin from University Hospital?
A. Yes, I did.
MR, McTIGUE: S-98, Judye. It has been
provided in discovery, your Honor.
Showing you S-98 for identification, do you
recognize what that is?
A. Yes.
Q. What is that, Investigator?
A. These a-e the medicai records that I subpoenaed
from University Hospital and obtainea an order for.
Q. All right.
And as I unaderstand the testimcny, that Felix
Chininin was taken from the scene to University
Hospital?
A. That's correct.
Q. All right.
And among the form=s that you obtained from
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Berrian-direct
the hospital, is there also an inventory of perscnal
property that was noted when he arrived at the
hospital?
A. Yes.

Q. And what does that inventory indicate?

A. It indicates that he had no cash, a watch. He had
a vellow metal ring that was placed in a safe. No pin,
ea'ring, chair. No bracelet, wallet, credit cards,

pu. :#, handbag, money or change.

Q. So no money, no fare proceeds, wallet were
found on his person when he arrived at the hospital?
A, Nc, sir.

Q. Now, you had also indicated that he also made
certain inquiries of people at Millennium Cad. Is that
correct?

A, Yes.

Q. And did you obtain certain phone numbers from
Millennium Cab?

A. Yes, I did.

Q. And were they the subject of further
i{nvestigation?

A. Two in particular were.

Q. Those numbers being?

A. One was $73-482-3000. And I'm in the certain of
the second number.




Berrian-direct 22

1 Q. Now, beyond that, I take it at some point
2 Alex Tixi was re-interviewed?
3 A. Yes, he was.
4 Q. And that would have been on December 9th?
5 A. That's correct.
6 Q. Now, at various points during the course¢ of
7 your investigation, did you also go to location. olher
8 than the city of Newark in an attempt to locate Mr.
9 DaSilva?
10 A. Ynas, sir.
11 Q. And specifically on February 6th, or excuse
12 me, March €th of the year 2003, were locations visited?
13 A. Yes.
14 Q. Which locations were those?
15 A, Gilbert Place and Chestnut Stre2t in West Orange,
16 New Jersey.
17 O And that was based on -- was that based on
18 informavion you had developed during the course of your
19 investigation?
20 A. Yes.
21 Q. Was there an additional attempt on March
22 27th, 20032
23 A. That was in the city of Newairk, yes.
24 Q. And that location?
25 A. "6 Hawkins St-eet
Berrian-direct 23
1 Q. All right.
2 Now, did you contact any family members of
3 Mr. DaSilva, other than Ms. Barbcsa, in an attempt to
4 locate him and apprehend him?
5 A. Yes. I contacted Mr. DaSilva's father, ard his
6 mother actually lived with Tattiana Barbosa, so I
7 contacted his mom as well and a brother.
8 Q. Dc you knew if he had relatives who lived
9 outside the st_ te?
10 A. Yes. Through the FBI, they actually contacted a
11 brother who resides in Delaware.
12 Qe Now, at a certain point did you becomne aware
13 that a weapon was recovered?
14 A. Yes.
15 Q. When was that?
16 A. On March 28th, 2003.
17 Q. What information did you get?
18 A. I was contacted by my Newark counterpart who
19 indicated that a weapon had been recovered in West
20 Orange, New Jersey.
21 Q. All right.
22 A, By the West Orange Police Department,
23 Q. And what did you do in response to that?
24 A. I rasponded to that location.
25 Q. Now, did you have the opportunity to




Berrian-direct 26

1 obtain a copy of the photograph?
2 A, Yes.
3 Q. I show ycu a document which has been marked
4 S-9 for identification. Do you recognize that?
5 A. Yes, I do.
6 Q. What do2s that show?
7 A. This is the picture of Luis DaSilva at the
8 Belleville Police Department on May 4th.
° Q. Did you have an opportunity to see Mr.
10 DaSilva shortly after his arrest?
11 A, The following day.
12 Q. Does that photograph fairly and accurately
13 depict the way he looked on the day you saw him?
14 A. Yes, it does.
15 Q. Just going back, you had irdicated that you
16 responded to 23 Brill Street with a search warrant and
17 you had spoken to Tattiana Barbosa. 1Is that correct?
18 A, 27 Rrill Street.
19 Q. 27 Brill Street, excuse me.
20 At that time did you speak to her about a
2 certain automobile?
2 A. Yes, I did. Well, I did not at that location, but
23 I did speak to her that day about an automobile.
24 Q. What lccation was that?
1 25 A. At the Newark Folice Department Homicide Gquad
i Berrian-direct 27
1 Q. Was tnat before the execution of the search
} 2 warrant?
; 3 A. Yes.
4 Q. And what was the nature of your conversation
5 with her at that time?
3 A. I wanted to know about Mr. DaSilva's wherea.'outs
7 and also about any motor vehicles that he or she may
8 drive.
9 Q. Dic ~“ou determine if there was a vehicle that
10 she had?
11 A. Yes.
12 O What was that?
13 A, It was a Mitsubishi Montero.
14 Q. In whose name was it registered?
| 15 A. Her name, Tattiana Barbosa.
! 16 Q. Did she indicate to you where {he vehicle was
| 17 at that time?
i 18 A. She wasn't certain where the vehicle was, but she
; 1 presented me with a phone number.
{ 20 Q. And whose phone rumber was that, if you know?
% 21 A. It was a phone nurber of the police department,
i 22 the West Orange Police Department, I'm sorry.
I 23 Q. And uging that information, did you make
% 24 inquiry as to where that vehicle was?
? 25 A. Yes, 1 did.
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Berrian-cross 28

Q. And where did you find out it was?

A. A tow yard ip Orange, New Jersey.

Q. Did you take steps to secure it?

A. Yes, I did, and I had it towed to my Crime Scene
Unit for examination.

Q. And ultimately that was searched, pursuant to

another search warrant obtained by you?

A. That's correct.
MR, McTIGUE: Nothing further, Judge.
THE COURT: Cross examine.

CROSS EXAMINATION BY MR. SAMPSON:

Q. Investigator Berrian, I would just like to
ask you a few guestions about the investigation that
you conducted. Okay?

A. Yes.

Q. Now, you have been with the Prosecutor's

Office since 1991 as an investigator?
A. Yes.
Q. And you are currently assigned to the

20 Homicide Squad. 1Is that correct?
21 A. Yes.
22 Q. You have received considerable training in
23 various investigative techniques, is that fair to say?
24 A. Yes.
25 Q. And you received ong~ing, updated training as
Berrian-cross 29
1 tine goes by. Correct?
2 A. Yes.
3 Q. You are aiso an attorney. Is that correct?
Bl A. Yes.
5 Q. And in this particular case, you were the
6 primary investigator for the Essex County Proseyutor's
7 Office. Correct?
8 A. Yes.
9 Q. And s I understand it, you work closely witl
10 members of the Newark Police Department and other
11 agencies. Is that fair to say?
12 A. Yes.
13 Q. And in this particular case, you worked with
14 members of the Newark Police Robbery/Homicide Squad?
15 A. Yes.
16 Q. Particularly Detective Vincent Vitielle. Is
17 that right?
18 A. That's correct.
19 Q. Now, you indicated earlier on examination by
20 the prosecutor that part of the responsibilities
21 include investigating homicides, police shootings, and
22 other type situations. 1Is that correct?
23 A. Suspicious deaths, yes.
24 Q. Yes.
25 And as you did in thi3 scene, part of that




Berrian-cross 58

i knew he was with Carlos, and through him I was also
2 akle to get Josephina. So I was able to put the story
3 together and find ou%Z pretty much what happened.
4 Q. Well, we are talking about much later. But
5 now we are talking about, you talked to Mr. Tixi on
6 November 25th?
7 A. Right.
8 Q. He was the first person you spoke to.
9 Correct?
10 A. Yes.
11 Q. You hadn't spoken to Carlos. Correct?
12 A. Right.
13 Q. Had not spoken to Josephina. Correct?
14 A. That's correct.
15 Q. And at that point you got the story about Mr.
16 Marquinez getting a page. Correct?
17 A. That's correct.
18 Q. What number did Mr. Marquinez get the page
19 on?
20 A. I don't know. I don't even kaow if we asked him
21 what cell phone number -- I mean, excuse me, what pager
22 number.
23 Q. All right.
" S0 you go* information you didn't follow up
25 on?
Berrian~cross 69
1 MR. McisuUE: Objection, Judge.
2 Q. You didn't -~
3 MR. McTIGUE: Objection,
5 THE COURT: I'll allow the question.
5 Q. You didn't follow up on the informa-ion about
6 Mr. Marquinez getting a paper from Mr. DaSilva. C[ight?
7 A. Yes, I did. I went and found Mr. Marquinez and I
8 interviewed him abhout that.
3 Q. And?
10 A. And we obtained a statement from him regarding how
11 he was contacted by Mr. DaSilva.
12 Q. Now, you told us that you know about
13 communications data warrants. Correct?
14 A. I know enough, I think. I'm no expert in the
15 communications data warrant, but I know how they work.
16 Q. And you know the same procedure would apply
17 for pagers. Is that corcrect?
18 A. That's correct.
19 Q. So that in this case you could get Mr.
20 Marquinez, you had Mr. Marquinez, so you could get his
21 pager number. Correct?
22 A. That's correct.
23 Q. Did you ever get his pager number to coniirm
24 that on November “he 4th, 2002, he got a page in the
25 early norning hours?
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Berrian-cross €8

1 knew he was with Carlos, and through him I was also
2 akle to get Josephina. So I was able to put the story
3 together and find out preity much what happened.
4 Q. Well, we are talking about much later. But
5 now we are talking about, you talked to Mr. Tixi on
6 November 25th?
7 A. Right.
8 Q. He was the first person you spoke to.
9 Correct?
10 A. Yes.
1l Q. You aadn't spoken to Carlos. Correct?
12 A. Right.
13 Q. Had no% spoken to Josephina. <JCorrect?
14 A. That's correct.
15 Q. And at that point you got the story about Mr.
16 Marquinez getting a page. Correct?
17 A. That's correct.
18 Q. What number did Mr. Marquinez get the page
19 on?
20 A. I don't know. I don't even know if wa asked him
21 what cell phone number -- I mean, excuse me, what pager
22 number.
23 Q. All right.
24 So you got information you didn't follow up
25 on?
Berrian~cross 69
1 MR. McTIGUL: Objection, Judge.
2 Q. You didn't --
3 MR. McTIGUE: Obj=ction.
4 THE COURT: I'll allow the question.
5 Q. You didn't follow up on the information about
6 Mr. Marquinez getting a paper from Mr. DaSilva. Right:
7 A. Yes, I did. I went and found Mr. Marquinez and I
8 interviewed him abcu: that.
9 Q. And?
10 A. And we obtained a statement from him regarding how
11 he was contacted by Mr. DaSilva.
12 Q. Now, you told us that you know about
13 communications data warrants. Correct?
14 A. I know enough, I taink. I'm no expert in the
15 communications data warrant, but I know how they work.
16 Q. And you know the same procedure would apply
17 for pagers. 1Is that correct?
18 A. That's correct.
19 Q. So that in this case you could get Mr,
20 Marquinez, you had Mr. Marquinez, so you could get his
21 pager number. Correct?
22 A. That's correct.
3 Q. Did you ever get his pager number to confirm
24 that on November the 4th, 2002, he got a page in the
25 early morning hours?




Berrian-cross 90

1 A. No, I didn't. I didn't feel that that was

2 necessary.

3 Q. Now, when yru later heard that Mr. Marquinez

B placed a call, at some point later you determined that

5 there was allegedly a phone call from Mr. Marquinez's

6 mother's house to another location in the early morning

7 hours?

8 A. What, I'm sorry?

o Q. Did you ever hear from Mr. Marquinez that he
10 placed a call to Mr. DaSilva in tne early morning hours
11 of November the 4th?

12 A. I don't recall him saying that he made a phone

13 call at that time to Mr. DaSilva.

14 Q. So going back to November the 25th, you had

15 an interview with Alex Tixi. Correct?

16 A. Yes.

17 Q. The next day, based upon that, you had an

18 interview with Carlos Marquinez. Correct?

19 A. That's correct.

20 Q. And based upon those two interviews, you

21 sought and obtained a warrant for Mr. DaSilva,

22 Correct?

23 A. That's correct.

24 Q. And based upon that informacion yvu went and

25 got a search warrant for Mr. DaSilva's house a% 27
Berrian-cross 71

1 Brill Street?

2 A. Not on that information. I was looking for him,

3 and then I applied and obtained a subsequent search

4 warrant for that house.

5 Q. Can I ask, did you ever get a search warrant

6 for the home of Carlus Marquinez?

? A. No.

8 Q. Did yo ever get a search warrant for the

9 home of Alex Tix.?

10 A. No.

11 Q. Now, both of those young men at that time had
12 told you that they were in the presence of Mr. DaSilva
13 on the morning of November the 4th. CJorrect?

14 A. That's correct.

15 Q. Both of them told you that there was -~ that
16 at some point Mr. DaSilva was alsc in the presence of
17 Josephina Garcia?

18 A. That's correct.

19 Q. In her home?

20 A. That's correct.

21 c. Did you ever get a search warrant to search
22 Ms. Garcia's home?

23 A. I didn't feel the need to search any of their

24 homes, I was lookirg for Luis DaSilva, he was the ore I
25 was looking for &s the shooter.




Berrian-cross 92

1 Q. I'm sorry. And he was the one that you were
2 looking for based on the information you got from
3 Carlos and Alex. Correct?
B A. And also Josephina.
5 Q. Well, you already had the warrant for Mr.
6 DaSilva before you ~-
7 MR. McTIGUE: Judge, okay, it's
8 argumentative.
9 THE COURT: I will sustain the objection.
10 Ask it a different way.
11 Q. Did you get the warrant for Mr. DaSilva
12 before you interviewed Josephina?
13 A. Yes. She just added to it and made me want to
14 find him.
15 Q. So when you got the warrant and he became a
16 suspect, you had not yet talked to Josephina Garcia.
17 Correct?
18 A. I didn't speak to Josephina until after the
19 warrant, that's correct.
20 Q. As a matter of fact, at that point you still
21 had questions about whether Mr. Tixi and Mr. Marquine:z
22 were being forthright with you?
23 A. Yes.
24 Q. As a matter of fact, right after they gave
25 the statements, you had them arrestad for obstruction
Berrian-cross 73
1 of justice, both .. them., Correct?
2 A I didn't have them arrested, I did it, I charged
3 them both.
4 Q. At the time you conducted a search of Mr.
5 DaSilva, you obtained a search warrant for Mr.
6 DaSilva's house, correct, 27 Brill Street?
7 A. Yes.
8 Q. And that's when you spoke to Tattiana
9 Barbosa?
10 A. Yes.
11 Q. During the course of that search, you did
12 not -- you recovered certain items from the property.
13 Correct?
14 . That's correct.
15 Q. You recovered clothing?
16 A, Yes.
17 Q. Pants?
i8 p. Clothing.
19 Q. I understand you recovered a couple of pairs
20 of boots from that lncation?
21 A. I don't have the list in froat of me. J do know
22 we recovered articles of clothing, and boots, I'm not
23 sure if they were one or two.
24 Q. Did you ever recover any gloves from that
25 location?
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1 Q. I'm sorry. And he was the one that you were
2 looking for based on the information you got from
3 Carlos and Alex. Correct?
4 A. And also Josephina.
5 Q. Well, vcu already had the warrant for Mr.
6 DaSilva before you --
7 MR. McTIGUE: Judge, okay, it's
8 argumentative.
9 THE COURT: I will sustain the objection.
10 Ask it a different way.
11 Q. Did you get “he walrant four Mr. DaSilva
12 before you interviewed Josephina?
13 A. Yes, She iust added to it and made me want o
14 find him.
15 Q. So when you got the warrant and he became a
16 suspect, you had not yet talked to Jcsephina Garcia.
17 Correct?
18 A. I didn't speak to Joserhina until after the
19 warrant, that's correct.
20 Q. As a matter of fact, at that pojnt you still
21 had questions about whether Mr. Tixi and My. Marquinez
22 were being forthright with you?
23 A. Yes.
24 Q. As a matter of fact, right after they gave
25 the statements, you had them arrested for obstruction
Berrian-cross 73
1 of justice, both of _hem. Correct?
2 A. I didn't have them arrested, I did it, I charged
3 them both.
o Q. At the time you conducted a search of Mr.
5 DaSilva, you obtained a search warrant for Mr,
6 DaSilva's house, correct, 27 Brill Street?
1 A. Yes.
8 Q. And that'c when you spoke to Tattiana
9 Barbosa?
10 A. Yes.
11 Q. During the course of that search, you did
12 not -- you recovered certain items from the property.
13 Correct?
14 A. That's correct.
15 Q. You recovered clothing?
16 A. Yes.
17 Q. Pants?
18 A. Clothing.
19 Q. I understand you recovered a couple of pairs
20 of boots from that location?
21 A. I doa't have the list ip front of me. I do know
22 we recovered articles of clothing, and boots, I'm not
23 sure it they were oneé or two.
24 Q. Did you ever recover any gloves from that
25 location?
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1 A. I don't remember recovering gloves.

2 MR. SAMPSON: May I have just a moment,

3 please, your Honor?

4 Ma'am, you indicated that you had taken the

5 statements frcm Carlos and Alex on November the 25th

6 and November the 26th of 2002?

7 A. Yes.

8 MR. McTIGUE: Can we have specific dates,

El Judge.

10 THE COURT: You just heard thc dates and she
11 answered yes. Go ahead.

12 Q. Now, I take it that at some later point you
13 conducted a second interview of Mr. Tixi. 1Is that

14 correct?

15 A. Yes.

16 Q. Now, that would have been in December of

17 20027

16 A. May I just refer to ay report for the date?

19 Q. Sure.
20 A. December 19th, 2002.
21 Q. Now, this matter, the present trial, has been
22 scheduled for some time. Correct? You became aware
23 that it was coming to trial a month, two months ago?
24 A. Yes.
25 Q. All right.

Berrian-cross 15

1 And vou have already indicated as an

2 investigator, part of your duties are to help prepare

3 the case for trial. Correct?

4 A. Yes.

5 Q. Now, prior to the case coming to trial, is it
6 customary for attorneys or investigators to speak t:

7 the witnesses that are going to testify?

8 A. Absolutely.

9 Q. Aud in this particular case, did you speak to
10 Mr. Tixi, and Mr. Marquinez, and Josephina Gercia?

11 A. Actually, 1 had trial investigators who subpoenaed
12 this case for me. I'm working active homicides, &nd 1
13 have other cases. So they were enlisted to help me

14 subpoena. I believe they were -- when they were

15 subpoenaed, I don't think that I actually sat in on the
16 interviews of any of them. I was in and out because I
17 have a case load.

18 Q. Could I just ask you about that. In Essex

19 County, each case is given a specific number. Correct?
20 A. That's correct.
21 Q. And in this one I sce in some of your reports
22 it's 96-027?
23 A. Yes.
24 Q. Cen you tell us what that means?
25 A. It's the 96th homicide that oc>urred in the year
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2002, so the H number, that's how we identify the H
number, 96-02.

Q. So you had, at this time you had a particular
case locad?
A. During the trial preparation, you said while I was
preparing for this trial.

Q. Okay.

And in the course of that preparation, dia

Carlos Marquinez ever come to you and tell you that
what he told you back in November, 2002 wasn't true?
A. I naven't ~- I didn't interview him for trial
prep. I wasn't that investigator who interviewed him
for trial prep, as I have stated. I hava spoken to him
during the course of this trial.

Q. When did you speak to him?
A. When he threatened him.

Q. Did you speak to him before that?
A. Not that I can remember. Maybe hello. I don't
think I sat down on an interview with him.

20 Q. Where wouid you say heilo to him?
21 A. I think it occurred here, that was the same day,
22 the day that he was threatened.
23 Q. Okay.
24 And on that day did he tell you that the
25 statement he gave back on November the 26th, 2002, was
Berrian~cross 77
H not true?
2 A. He didn't talk to re about that case. He talked
3 tc me about him threatening him in the cell block, or
4 around the area of the cell block.
5 MR. SAMPSON: Sidebar, please, Judge.
6 (The following takes place at sidebar)
7 MR. SAMPSON: Your Honor, again, I renew my
8 motion for a «istrial. I have not asked the witness
9 about where t*is took place, and she has repeatedly
10 said this. I would expect an investigator to know
11 that's inappropriate. I would expect an attorney tc
12 know it's inappropriate. I think it prejudices the
13 defendant. the question was, did you have a
14 conversation, not threatening him, not that ir took
15 place in the cell block.
16 MR. McTIGUE: She did not indicate in the
17 cell just, in the cell block area, and she quickly said
18 the cell bleck --
19 MR. SAMPSON: Judge, she said cell block
20 three times.
21 THE COURT: Mo, she said it one time, and
22 then she said in the vicinity of the second time,
23 obviously picking up on her mistake. While it's
24 inappropriate fcr her to have said it, and I will give
25 an irstruction, it does not rise to something that
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THE COURT: Objection sustained. You need a
sidebar.

MR. SAMPSON: No, your Honor.

Q. You do know the vehicle had been involved in
an accident. Correct?
A. That's correct.

Q. And you know that it was seized at the scene
of the accident. Correct?
A. : believe so.

Q. And you know that Mr. DaSilva wasn't driving
the car at the time it was seized. Correct?

MR, McTIGUE: Objection, Judge.

(The following takes place at sidebar)

THE COURT: Again, you know these are based
on other reports?

MR. McTIGUE: Again, this is based on other
reports that she doesn't have any knowledge of.

MR. SAMPSON: She knows facts in this case.
He asked the question, Judge, I wrote it down.

THE COURT: 1Is there a dispute as to whether
or not DaSilva was at the scene of the accident with
this car?

MR. SAMPSON: No, Judge, the car was stolen.

THE COURT: Then what's the difference, Mr.
McTigue? Let's get done.

e
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ME. McTIGUE: The difference is, Judge, thal
Mr. Sampson asked an improper question under the rules
of evidence. I don't want surprises.

THE COURT: I understand you may be
technically right, but if there's no dispute as to a
matter, let us get done.

MR. McTIGUE: I know, Judge, but just for the
record, I'm tired of being technically right.

MR, SAMPSON: Well, are you not technically
right, 1 don't buy that.

MR, McCTIGUE: I'm tired of being technically
right and then hearing the next scries of questions
which either violate your rulings or sneak in the back
door.

MR, SAMPSON: Judge, have I violated a ruling
today or snuck in the back door?

THE COUMT: Can we stop this please,
gentlemen., It's already after 4 o'clock. Let's get
this over with.

(The following takes place in open court)

Q. Ma'am, you indicated that you know the
vehicle was recovered in West Orange. Right?
A. Yes. I believe it was recovered in Orange,
actually.

Q. Okay.
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license?
A. Yes.
Q. And it has the name of Felix L. Chipinin
Jaramillo?
A. Yes.
Q. is that aztually the full name of Felix
Chininin?
A. Yes.
Q. And does it indicate whore the license was
found and when?
MR. SAXPSON: Objection, hearsay, your Honor.
THE COURT: Objection sustained.
Q. Does it indicate a general location as
opposed to a town or area?
MR. SAMPSON: Objection. Hearsay, your
Honor.
THE COURT: Objection sustained.
Q. All right.
Nothing further, Judge.
RECROSS EXAMINATION BY MR. SAMPSON:
Q. According to the postmark, however, you know
what date it was pcsted?
A. I just read it, I don't know, 15th of July, 2003,
I believe, 2 or 2. Three. Excuse me, July 30th, 2003,
from Philadelphia. You said post marked.

LS I S S S S S =
OVORIJdOLABEWNHOVDIOOULE WN M

NN
ol N -

~
o~
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Philadelphia, Pennsylvania.
Q. When you received that, is the driver's
license within the onvelcpe?
A. Yes.
Q. Thank you.

When you received this, were any test:
performed with regard to that driver's license,
fingerprints or anything el'se, to identify?

A. There wns no need, sir. I spoke to the person
from the return address. 1 contacted this indivicd—:al
and asked him how they came in possessior of the
driver's licanse.

MR. SAMPSON: Thank you.

REDIRECT EXAMINATION BY MR. McTIGUE:

Q. Were you able to indicate if recovery was
made in Philadelphia?
A. No, it was not.

Q. Do you know the location where the license
was recovered?

MR. SAMPSON: Objection, your Honor, hesarsay.

THE COURT: Sustained.

MR. MCTIGUE: Nothing further, Judge.

THE COURT: Anything alse, Mr. Sampson

MR. SAMPSON: No, Your Honor.

THE COURT: You may ftep down.

—
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1 THE WITNESS: Thank you.
2 (Witness excused)
3 THE COURT: Come o sidebar.
4 (The following takes place at sidebar)
5 THE COURT: Are you done?
6 MR. MCTIGUE: With the testimony, yes.
7 Judge, there are exhibits to move. Do you
8 want to do that this afternoon?
9 THE COURT: You will rest now?
10 MR. McTIGUE: Subject to the muving of
11 exhibits.
12 THE COURT: Yes.
13 Time to make your decision, Mr. Sampson.
14 MR. SAMPSON: I still need to talk to him,
15 Judge, after the last witness.
16 TRE CCURT: All right. We'll give you some
17 time to talk to him. I will send the jury home.
18 (The following takes place in open court)
19 THE COURT: All right, ladies anc gentlemen,
20 I'm going to adjourn for the evenirg. We're going to
21 brirg you back Monday at 1:30. Monday at 1:30, and it
22 looks like -- well, be back Monday at 1:30 and
23 hopefully we'll finish then. But that's a hope. See
24 you Monday at 1:30. Do not discuss the case, avceid any
25 media on this case.
Colioquy 101
1 {(Jury eacused)
2 THE COURT: First of all, Mr. McTigue, do you
3 rest?
4 MR. MCTIGUE: Yes, Judge, subject to moving
S the evidence.
6 THE COURT: Mr. Sampson, can I voir dire the
7 defendant?
8 MR. SAMPSON: Yes, Your Honor.
- THE CUURT: Mr. DaSilva, you underctand that
10 you have the righl to testify in this case?
11 THE DEFENDANT: I do. your Honor.
12 THE COURT: And you have discussed that with
13 Mr. Sampson?
14 THE DEFENDANT: I would actually need a
15 little bit more time if I could, over the weekend, if
16 you could give us that time.
17 THE COURT: All right, fine.
i8 THE DEFENDANT: Thank you, your Honor.
19 THE COURT: 211 right, g0 over the evidence
20 with Mr. Sampson.
21 (Court adjourned)
22 - . - .
23
24
25
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1 THE WITNESS: Thank you.
2 (Witneas excused)
3 THE COURT: Corme to sidebar.
4 (The following takes place at sidebar)
5 THE COURT: Are you done?
6 MR. McTIGUE: With the testimony, yes.
7 Judge, there are exhibits to move. Do you
8 want to do that this afternoon?
9 THE COURT: You will rest now?
10 MR. MCTIGUE: Subject to the movinyg of
11 exhibits.
12 THE COURT: Yes.
13 Time t0 make your decision, Mr. Sampson.
14 MR. SAMPSON: I sctill need to talk to him,
15 Judge, after the last witness.
16 THE COURT: All right. We'll give you some
17 time to talk to him. I will send the jury home.
18 (The following takes place in open court)
19 THE COURT: All right, ladies and gentiemen,
20 I'm going to adjourn for the evening. We're going to
21 bring you back Monday at 1:30. Monday at 1:30, and it
22 looks like -- well, be back Monday at 1:30 and
23 hopefully we'll finish then. But that's z hope. See
24 you Monday at 1:30. Do not discuss the case, avoid any
25 media on this case.
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1 (Jury excus=d)
2 THE COURT: First of all, Mr. McTigue, do you
3 rest?
4 MR. McTIGUE: Yes, Judge, subject to moving
5 the evidence.
6 THE COURT: Mr. Sampson, can I woir dire the
] defendant?
8 MR. SAMPSON: Yes, Your Honor.
9 THE ZOURT: Mr. DaSilva, you understand that
10 yov have the right to testify in this case?
11 THE DEFENDANT: I do, your Honor.
12 THE COURT: And you have discussed that with
13 Mr. Sampson?
14 THE DEFENDANT: I would actually need a
15 little bit more time if I could, over the weekend, if
16 you could give us that lTime.
17 THE COURT: All right, fine.
18 THE DEFERDANT: Thank you, your Honor.
19 THE COURT: All right, go over the evidence
20 with Mr. Sampson.
21 (Court adjourned)
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Berrian-direct 16 ]
1 A. No.
2 Q. Acting on information you obtained from Mr.
3 Tixi and Mr. Marquinez, were you able on November 27th
. 4 to obtain such a photo?
5 A. Yes, I was.
6 Q. I take it that on November 27th, an arrest
7 warrant was issued?
8 A. Yes, it was.
9 Q. And that was for the person of Luis DaSilva?
10 A. Yes.
11 Q. Now, were you able to determine the address
12 in which Luis DaSilva lived?
13 A. Yes.
14 Q. And that address being?
15 A. 27 Brill Street was the last known address.
16 Q. All rignt.
17 Did you respond to that location in an affort
18 to find Mr. DaSilra?
19 A. Yes, 1 did.
20 Q. And on what cate was that?
21 A. November 29th, 2002.
22 Q. All right.
23 And when you arrived there, were you able to
24 see Mr. DaSilva?
? 25 A. No, he wasn't there.
i
. Berrian-direct 17
] Q. Was anyone else al his home?
2 A. Yes.
3 Q. Who was it that you spoke to or saw on that
4 date?
5 N, I spoke with a woman named Tattiana Barbosa, she
6 claimed to be the defendant's wife or girlfriend.
7 Q. Did you inform her of the fact that Mr.
8 DaSilva had a warrant r»en for him fcr homicide?
1 4 A. Yes, I did.
§ 10 G. Was she able to provide you with any
‘ 11 information as to his whereabouts at that time?
| 12 A. At that time, no, she did not.
§ 13 Q. Did she indicate where she thought he might
14 be?
15 A. Yes.
16 Q. And that being?
17 A. Baltimore, Maryland.
18 Q. All right.
19 Was there anything unusual about the
20 condition of the premises witen you &rrived there?
21 A. Yes.
22 Q. What was that, that you cbserved?
23 A. The entire apartment was packed up. There were
. 24 boxes »verywhere, and Ms. Barbosa indicated her intent
25 to move back to Brazil with her family.

B,



Berrian-direct 18
1 Q. Now, based on that information, did you
2 obtain a search warrant for the Brill Street location?
3 A. Yes, I did.
5 Q. And that warrant was executed the same day?
5 A. Yes.
6 Q. Did you make any efforts to contact otaer law
7 enforcement agencies based on the information yoi had
8 received?
9 A. Yes. 1 contacted several law enforcement
10 agencies. One was, I contacted the Baltimore Police
11 Department in an effort to locate Mr. DaSilva there.
12 Q. Did you provide the Baltimore Police
13 authorities with any information concerning Mr.
14 DaSilva?
15 A. Yes. I provided them with a copy of the criminal
16 warrant, his photograph, and other information about
17 him.
18 0. Based on information received by you up to
19 this point, did you have the opportunity to interview
20 or participate in an interview with Josephina Gar=ia?
21 A. Yes, I did.
22 Q. That would have been on December 2?
23 A. Yes.
24 Q. Now, after that interview with Ms. Garcia,
25 did you receive a further contauct, particularly on
Berrian-direct 19
1 December 9tnh of 2002, with regard to Mr. DaSilva? Just
2 answer that yes or no.
3 A. Yes.
M Q. And was that a telephone call regarding a
S possible surrender of Mr. DaSilva? .
6 A. Yes.
7 Q. Was the person placing that call an attorney?
8 A. Yes.
9 M. SAMPSON: Objection, your Bounor, sidebar,
i0 please.
11 (The following takes place at sidebar)
12 MR. SAMP3ON: Your Honor, I would object to
13 this as the issue of attorney/client prejudice.
14 MR, McTIGUE: I'm not going any further.
15 THE COURT: Okay.
16 (The following takes place in open court)
17 Q. Did Luis DaSilva -- were any arrangements
18 made at that time for Mr. DaSilva to surrender?
19 MR. SAMPSON: Objection.
20 (The following takes place at sidebar)
21 MR. SAMPSON: The prosecutor just said he
22 wasn't going any further with that.
23 THEZ COURT: The question was whether anv
24 arrangements were made.
25 THE COURT: First of all, if an attorney is
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1 talking to someone else, you know the attorney/client
2 privilege is only what the attorney says to his
3 clients, and the knowledge, because there's prejudice.
“ There's no refusal to divulge -- the attorney is going
5 to talk to someone else, there's a no attorney/client
6 prejudice. Get out what you are trying to get out here
7 without further objection.
8 MR. McTIGUE: Judge, simply that a
9 conversation went no further and that the attorney was
10 aware, basically.
11 MR. SAMPSON: No.
12 MR. McTIGUE: I am deliberately not
13 mentioning Mr. Bergrin, he was the subject of a motion
14 before Judge Cronin. I am not mentioning him as the
15 attorney.
16 THE COURT: All right.
17 (The following takes place in open court)
18 Q. Investigator, were any arrangements at that
19 time made with that attorney for the actuval surrender
20 of Mr. DaSilva?
21 A. No, sir.
22 Q. Based on the conversation with the attorney,
23 was the attorney aware of the nature of the charges
24 presently pending against Mr. DaSilva?
25 A. Yes.
Berrian-direct 21
1 Q. Investigator, based on all the information
2 available to you at that time, did you take further
3 steps with regard to the apprehension efforts of Mr.
4 DaSilva?
5 A. Yes, I did.
6 Q. What steps were those?
7 A. I expanded my jurisdictional search for Mr.
8 DaSilva by contacting several federal and state
9 agencies to help me.
10 Q. What agencies were contacted by you?
11 A. Interpol, Port Authority Polics Department,
12 Immigration and Naturalization SErvice, the FBI, the
13 United States Custom Service. I employed the Essex
14 County Sheriff's Department Crimes Stoppers Program.
15 Q. What type of program is that?
16 A, It's a program where a reward is offered for
17 information leading to the apprehension and prosecution
18 of an individual.
19 Q. Did you also take steps to provide
20 information to the public at large about the status of
21 Mr. DaSilva?
22 A. Yes, I did. I ran several articles in Engliah,
23 Brazilian, Portuguese, 3Spanish newspapers. I printed
24 wantcd posteriors. I contacted Univision channel 41
25 television svation, and America's Most Ranted.
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1 A. I'm not certain of the exact time they received
2 the call.
3 Q. But it's fair to say that when you were
4 conducting your investigation, a particular focus would
5 have been placed on the timeframe between 3:40 a.m. and
6 about 5:20 a.m. in the morning?
7 A, Yes.
8 Q. Okay?
9 A. Well, yes.
10 Q. All right.
11 And you went to the crime scene on Thomas
12 Street in Newark. Correct?
13 A. Yes.
14 Q. You know that the scene had been secured ana
15 photos were being taken at your direction. Correct?
16 A. Yes.
17 Q. And from there you went to the location in
16 Elizabeth over on Virginia Street?
19 A. Yes.
20 Q. And you werz aware that that -rime scene had
21 also been secured by a member of Elizabeth Police
22 Department and other agencies. Correct?
23 A. Yes.
24 Q. The area was marked off with the yellow tape,
25 the yellow police tape to secure it?
Berrian-cross 33
1 A. Yes, it was cordoned off.
2 Q. And you also said that prior to your arrival,
3 no one had entered that vehicle. Correct?
4 A. T> my knowledge no ocne entered the vehicle.
5 Q. And the police were very careful tv maintain
6 control of that so that in entering the vehicle, I
7 think you described them as using a pen or ink pen to
8 open the door?
9 A. Trunk.
10 Q. The trunk?
11 A. That's what he said to me, yes.
12 Q. Didn't you also say that the doors to the
13 vehicle were alsc open upon your arrival?
14 A. The driver's side door was open, I believe. I
1§ can't remember if the passenger side was open a3 well.
i6 Q. But they used a similar technique to pry to
17 preserve evidence, fingerprints, or otherwise.
18 Correct?
19 A. Yes.
20 Q. And you als¢ said that you had the
21 cpportunity to view the vehicle. Correct?
22 A. Yes.
23 Q. And you viewed the intericr of the vehicle.
24 Right?
25 A. Yes.
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1 Q. During the course of your -- and ycu

2 investigated this case, your participation in this case
3 began from November the 4th, 2002. Correct?

- A. Yes.

5 C. And based upon your job as an investigator,
6 your involvement with this case continues up to the

7 present time. Correct?

8 A. That's correct.

9 Q. And it's fair to say that at no point were
10 you ever able to uncover any blood evidence that
11 connected Luis Dasilva to the death of Mr. Chininin.
12 Correct?
13 A. There was no indication that he was hurt, only Mr,.
14 Chininin was shot in the head.

15 Q. All right.
16 And none of Mr. Chininin's blood was ever
17 recovered on the person or property of Mr. DaSilva.

18 Correct?

19 A. Not to my knowledge. We were unable to recover
20 any blood. But some time had passed before we were
21 able to find and even identify Mr. DaSilva.
22 Q. Well, is it fair to say that blood evidence
23 doesn't evaporate if there were, for instance, bldod
24 within this Mitsubishi Montero, it would pergist for
25 some period of time. Correct?

Berrian-cross 37

1 A. Yes, in a car.

2 Q. Yes.

3 And so that you ~-- the Jeath occurred

4 November the 4th, 2002, ana with Mrs. DaSilva's

5 permission, you obtained, or you were able t¢ search

6 the Mitsubishi Montero. Correct?

7 A. Ms. Barbosa's permission, and by court order I was
8 able to search that vehicle.

Bl Q. All -lght.

1 And a search of that vehicle did not reveal
11 any of Mr. Chininin's blood within it. Cocrrect?

12 A. No.

13 Q. With regard to the hair and fiber evidence
14 that you collectea from the taxi, itself, you veren't
15 able to connect any of that to Luis DaSilva. Correct?
16 A. I knew that it was the decedent's hair and blood
17 in the car. This investigation showed me that there
18 was only one person who was hurt or killed.

1 Q. But, ma'am, hair from a perpetrator could be
20 present at the c¢rime scene. Correct?

21 A. That's correct.

22 Q. And that's why you vacuumed or had your crime
23 scene investigatoer vacuum the inteurior portion of the
24 car. Correct?

25 A. That's correct. But I'm not certain where that

|
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hair was recovered. That hair could have been
recovered from a part of his skull that was in the car,
or the brair matter. So I'm not really certain if I
associated that with anyone other than the victiam.

Q. I it fair to say, ma'am, that based on your
professional experience as an investigator, you did the
very best job you could with regard to collecting
physical evidence at all of the crime scenes. Correct?
A. I tried my best, yes.

Q. And at that yoint then, that was in the early
part of November, there was no physical evidence tying
Mr. DaSilva to the crime scene. Correct?

A. I developed evidence from people connecting Mr.
DaSilva to the crime scene.

3 ) Ma'am, my question was whether or not, in
early November, 2002, you developed any physical
evidence, hair, blooed, fiber, DNA, which connected Luis
DaSilva to that taxi?

A. At that point, no.
Q. Thank you.
Now, while you were at the scene, while you
were on the Virginia Street location you had the K-9
Unit come over. Correct?
A. Yes.
Q. End the purpose for having them come over was
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Berrian-cross 39
to try to track the last person or persons who had
driven the taxi. Correct?

A. That's correct.

Q. And employing the K-9 Unit, you wei2 able to
track the person or persons last operating the vchicle
for some distance. Correct?

A. Yes.

Q. And it some point the dog lost the scent or
the trail. Corract?
A. That's correct.

Q. Based cn your e¢xperience in investigations,
would you have been able to tell whether the dog was
tracking one, two or three persons?

A. I'm not a K-9 operator, I have to go =~ he's the
expert. He says that he lost the scent, he lost the
scent.

Q. But he never, that is his handler, who ever
was handling Brunson, the K-9 dog, never indicated to
you whether Brunson was tracking one, two, three, foux
people?

A. He had a zcent, he went to the driver's side, he
want to the driver's side. What he does is brings him
to the driver's side, he sniffed that area, he had that
scent, 80 it's one scent, he sniffed the area.

Q. Okay.
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1 And while you were in the vicinity of
2 Virginia Street, you went about canvassing people who
3 live in that vicirity. Correct?
4 A. Yes.
5 Q. Did you say that Virginia Street was a
6 residential or an industrial area?
7 A, Residential.
8 Q. And the reason that =-- or the means by which
9 the Elizabeth Police were at the scene that morning was
10 that someone t'‘as trying to erit the driveway at that
11 location. Correct?
12 A. That's my understanding.
13 Q. And the taxi was Llocking the driveway.
14 Correct?
15 A. Yes.
16 Q. And sc the person called the police to
17 complain about it?
18 A. Person or persons, yes.
19 Q. So it's fair to say that in the early mornirg
20 hours, at least someone was up at that location?
21 A. At that time when they wanted to get out the
22 driveway, they were up, yes.
23 Q. Okay.
24 And that would have been in tlhe time of about
25 5 o'clock in the morning. Correct?
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1 A. It was after 5.
2 Q. When yon went there to interview the people
3 who lived in that Virginia Street location, what was
4 your purpose for going there?
5 A. I'm sorry?
€ Q. Why did you go to Virginia Street and
7 interview the people who lived there?
8 A. I didn't ¢o thi @ with the intent on interviewing
9 people, I went there with the intent on viewing the cab
10 the taxi cab. Once there, I met the registered owner
11 who had a photograph of the victim who was alive, I
12 had a picture when he was dead, then I krnew that that
13 was my victim's cab. So I wanted to know if the people
14 in the area had scene somecne leaving the taxi cab, or
15 pretty much if anyone saw somecne running or leaving
16 that taxi cab there, or parking it in that fashiun.
17 Q. So you were looking for people there to give
18 you information about the last driver cf the cab.
19 Correct?
20 A. That's correct.
21 Q. And what ycu would have wanted to obtain was,
22 since they wouldn't have a name, they wouid have
23 been -~ you would have been interested in height,
24 weight, hair color, any of that kind of thing?
25 A. Clothing description, yes.
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1 Q. Buf you weren't able to develop any
2 information along those lina2s. Correct?
3 A. No, sir.
B Q. Based upon your interview with -- well,
5 people from Millennium Cab came to that location ove:
6 on Virginia Street?
7 A. Yes.
8 Q. And you were able to get certain information
9 about the driver of the vehicle, that's how you got the
10 nane Felir Chininir. 1Is that ccrrect?
11 A. Yes.
12 Q. And at that scene, you were informed that he
13 would have had certain property or him at the time of
14 his death. Correct?
15 A. Yes.
16 Q. All right. You knew that naturzlly a man
17 would have a wallet on him?
18 MR. McTIGUE: Objection, Judge, to the
19 conclusion.
20 THE COURT: Sustained.
21 Q. All right.
22 Well, being a cab driver then, a man working
23 for fares, you would have assumed he would have had
24 money on him. Correct?
25 A. That's correct.
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1 Q. And based or your conversation with the
2 employees, or owners and employees of Millennium Cab,
3 you became aware that he would have had a cell phone on
4 him, Correct?
5 A. Yes.
6 Q. And based upon later conversations with tae
7 employees or cwners of Millennium Cab, you were aware
8 that just prior <o his death, Mr. Chininin had on him a
9 lab top compute:r ¢r a DVD player. Correct?
10 A. In the wvchicle, yes.
11 Q. Now, at that scelle, you became aware that
12 there was a cell phone for Mr, Chininin, and you
13 cbtained his cell phone number. Correct?
14 A. I don't believe I received his number at that
X scene, I believe I received his cell phone aumber later
16 on when one of the investigators from my office
17 interviewed Mr. Solano.
1e Q. And at that point you became aware that he
19 had a particular Cell phone number?
20 A. That's correct.
21 Q. Now, as an investigator, you are familiar
22 with the operation of what we call cell phones.
23 Cerrect?
24 A. As a lay person, you are familiar with the
25 operation of a cell phone.

i




Berrian-cross 42

1 Q. But you weren't able to develop any
2 information along those linzs. Correct?
3 A. No, sir.
B Q. Based upon your interview with -- well,
5 people from Millennium Cak came to that location over
6 on Virginia Street?
7 A. Yes.
8 Q. And you were able to get certain information
9 about the driver of the vehicle, that's how you got the
10 name Felix Chininin. 1Is that correct?
8 ¢ A. Yes.
12 Q. And at that scene, you were informed that he
13 would have had certain property on him at the time of
14 his death. Correct?
15 A. Yes.
16 Q. All right. You knew that naturaily a man
17 would have a wallet on him?
18 MR. McTIGUE: Objection, Judge, to the
19 conclusion.
20 THE COURT: Sustained.
21 Q. All right.
22 Well, being a cab driver then, a min working
23 for fares, you would have assumed he would have had
23 money on him., Correct?
a9 A. That's correct.
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1 Q. And based on your conversation with the
2 employees, or owners and employees of Millennium Cab,
3 you became aware that he would have had a cell phone on
4 him. Correct?
5 A. Yes.
3 Q. And based upon later conversations with the
7 employees or owners of Millennium Cab, you were aware
8 that just prior to his death, Mr. Chininin had on him a
9 lab top computer cor a LVJ player. Correct?
10 A. In the vehicle, yes.
11 Qs Now, at that scene, you became aware that
12 there was a cell phone for Mr. Chininin, and you
13 obtained his cell phone number. Correct?
14 A, I don't believe I received his number at that
15 scene, I believe 1 received his cell phone number later
16 on when one of the invastigators from my office
& ) interviswed Mr. Solano.
10 Q. And at that point you became awara that he
19 had a particular cell phone number?
20 A, That's correct.
21 Q. Now, as an investigator, you are familiar
22 with the uvperation of what we call cell phones.
23 Correct?
24 A. As a lay person, you are familiar with the
25 operation of a cell phone.
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Q. But in order to perform your duties as an
investigator, you are familiar with the means of
obtaining a communications data warrant. Is that
correct?

A. Yes.

Q. And when you're going to obtain a
communications data warrant, yon provide the Court with
cercain necessary information to get what -- or to
obtain the warrant. Correct?

A. That's correct.

Q. All right.

You prepared an affidavit with regard to your
application for the warrant, communications data
warrant?

A. Yes.

MR. McTIGUE: Judge, can we have an
indication of wrich communications data warzrant counsel
is referring to?

Q. Well, you applied for several. Correct?

A. Three.

Q. And it's fair to say that in each of those,
certain of the information is the same in each
application. Ceorrect?

A. Yes.
Q. All right.
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A. The facts.
Q. The facts.

And in all three of those warrants, you
talked about the mobile identification numbers f{or a
cell phone?

A, I'm sure I did, ves.
Q. Okay.

And there': uslso an electronic serial number.

Correct?
A, Yes.
Q. All right.

And in that application, in all three of
those, you said that a combination of the two provide
cellular phone service with a means of billing the
cellular phone subscriber, right, that's how we get our
phone bills?

MR. McTIGUE: Judge, may I be heard at
sidebar?

(The following takes place at sidebar)

MR. McTIGUE: Judge, the investigator hagsn't
been qualified as an expert in cellular technology, and
asking questions how things work or other things of
that nature, if he wants to pick a line of guestioning,
that's okay. But asking her how things work I think is
beyond the scope of her expertise.
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i MR. SAMPSON: Judge, I would like to ask the

2 witness how she connected her investigation in this

3 particular case, her investigation in this case under

- certain informaztion this is not extremely complex, and

5 I don't intend to elicit detailed information on the

6 operation of cell phones.

7 THE COURT: All) right, go ahead.

8 (The following takes place in open court)

9 Q. Investigator Berrian, in the course of your
10 employment as an investigator, you have had occasion to
11 obtain communication data warrants. Correct?

12 A. Yes.
13 Q. And during the course of your investigation,
14 you have had an opportunity to speak tc various members
15 of various mobile phone companies, cellular phone
16 companies. Correct?
17 A. Yes.
18 Q. And it's fair to say you have developed a
19 certain understanding of the procedures necessary to
20 obtain the communications data warrant. Correct?
21 A, Yes.
22 o 8 And just in general, you have an
23 understanding of how the -- how cell phones work.
24 Correct?
25 A, Yes.
Berrian-cross 47 g

1 Q. So you are able to tell us the information

2 that you used to apply for a communications data

3 warrant. Correct?

4 A. Probable cause is what I used to apply ror the

5 data warrant.

6 Q. All right.

7 And +hat in this particular case -- you had a

8 cell phone num:ér for Mr. Chininin. Correct?

9 A. Yes.

10 Q. And by going to various steps, you are able
11 to find out, first, who the cell -- the company is that
12 provides him service. Correzt?

13 A. Yes.

14 Q. And by obtaining that information, you are

15 able to determine the phcone calls that are based and

16 received by a particular celi phone. Is that correct?
17 A. Yes.

18 Q. And in this particular case, that's what you
19 wanted to do with Mr. Chinizin. Correct?

20 A, That's correct.

21 Q. And you had particular concern about the

22 cails that were placed on his phoae call -- on his cell
23 phone in the early morning of November the 4th, 2002?
24 A. That's correct.

25 Q. And you had particular emphasis on the
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1 MR. SAMPSON: Judge, I would like to ask the

2 witness how she connected her investigation in this

3 particular case, her investigation in this case under

4 certain information this is not extremely complex, and

S I don't intend to elicit Jdetailed information on the

6 operation of cell phones.

7 THE COURT: All right, go ahead.

8 (The following takes place in open court)

9 Q. Investigator Berrian, in the course of your
10 employment as an investigator, you have had occasion to
11 obtain communication data warrants. Correct?

12 A. Yes.
13 Q. And during the course of your investigation,
14 you have had an opportunity to speak to various members
15 of various mobile phone companies, cellular phone
16 companies. Correct?
17 A. Yes.
16 Q. And it's fair to say you have developed a
19 certain understanding of the procedures necessary to
20 obtain the communications data warrant. Correct?
21 A. Yes.
22 Q. And just in general, you have an
23 understanding of how the -- how cell phones work.
24 Correct?
25 A. Yes.
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l Q. So you are able to tell us the information

2 that you used to apply foi: a communications data

3 warrant. Correct?

4 A. Probable cause is what I used to apply for the

5 data warrant.

6 Q. All right.

7 And what in this particular case ~- you had a

8 cell phone number Zor Mr. Chininin., Correct?

9 A. Yes.

10 Q. And by going to various steps, you are able
11 to find out, first, whc the cell -- the company is that
12 provides him service., Correct?

13 A. Yes.

14 Q. And by obtaining that information, you are

15 able to determine the phone calls that are based and

16 received by a particular cell phone. 1Is that correct?
17 A. Yes.

18 Q. And in this particular case, that's what you
19 wanted tc do with Mr., Chininin. Correct?

20 A. That's correct,

21 Q. And you had particular concern about the

22 calls that were placed on his phone call =~ on his cell
23 phone in the early morning of November the 4th, 2002?
24 A. That's correct.

25 Q. And you had particular emphasis on the
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1 timeframe just around his death, correct, between, for
2 instance, 33 a.m. and 5 a.m. on November the 4th, 2002?
3 A. Yes.
4 Q. If you know, ma'am, on my cell phone I turn
5 it on, there's a locater signal?
6 MR. McTIGUE: Judge.

7 MR. SAMPSON: 1I'll rephrase the question.
8 Q. On a cell phone, some of them are eguipped
9 with locater signals. 1Is that correct?

10 MR. MCTIGUE: Judge, I'm going to object at
11 this point.

12 THE COURT: If she knows, she can answer.

13 A. I don't know.

14 Q. You kncw what the cell phona tower looks

15 like?

16 A, A cell site, yes,

17 Q. And you know w*>n you usc your cell phone,

18 the signal goes to a particular towex?

19 A. Yes.

20 Q. And you know that by that, the phone company

21 is able to locate you physically?

22 MR. McTIGUE: Judge.

23 THE COURT: Sidebar.

24 (The following takes place at sidebar)

25 THE COURT: I don't know where you are going,
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1 Mr. Sampson, but what you just did was testify, and I'm
2 going to strike that.
3 MR. SAMPSON: Judge, I have the affidavit of
4 Investigator Berrian where she says this exact tThing in
5 her certification.
6 THE COURT: She says it in her certification?
7 MR. SAMPSON: Thigs is what I am asking her
8 about,
9 THE COURT: Hang on. I heard ycu, now I'm

10 asking him about it.

11 MR. McTIGUE: Your Honor, if he would phrase
12 his question to a particular language instead of taking
13 a position that you are just gererally asking

14 scientific guestions, that would be one thing, I

15 wouldn't have any objection to anything that's

16 contained in the document, Judge.

17 THE COURT: All right. If it's in the

18 document, you can ask about it.

19 MR, McTIGUE: Show her the document,

20 (The following takes place in cpen court)

21 Q. Investigator Berrian, when you made

22 application for the communicalions data warrant, you

23 had to prepare an affidavit for the Court's review.

24 Correct?

25 A. Yes.
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timeframe just around his death, correct, between, for
instance, 33 a.m. and 5 a.m. on November the 4th, 20027
A. Yes.

Q. If you know, ma'am, on my cell phone I turn
it on, there's a locater signal?
MR. McTIGUE: Judge.
MR. SAMPSON: 1I'll rephrase the question,
Q. On a cell phone, some cof them are equipped
with locater signals. Is that correct?
MR. McTIGUE: Judge, I'm going to object at
this point.
THE COURT: If she knows, she can answer.
A. I don't know.
Q. You know what the cell phone tower looks
like?
A. A cell site, yes.
Q. And you know w* »n you use your cell phone,
the signal goes to a particular tower?
A. Yes.
Q. And you know that by that, the phone company
is able to locate you physically?
MR. McTIGUE: Judge.
THE COURT: Sidebar.
(The following takes place at sidebar)
THE COURT: I don't know where you are going,
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Mr. Sampson, but what you just did was testify, and I'm
going to strike that.

MR. SAMPSON: Judge, I have the affidavit of
Investigator Berrian where she says this exact thing in
her certification.

THE COURT: She says it in her certification?

MR, ©“MPSON: This .is what I am asking her
abcut.

THE COURT: Hang on. I heard you, now I'm
asking him about it.

MR. McTIGUE: Your Honor, if he would phrase
his question to a particular language instead of taking
a position that you are just generally asking
scientific questions, that would be one thing. 1
wouldn't have any objection to anything that's
contained in the document, Judge.

THE COURT: All right. If it's in the
document, you car ask about it.

MR. McCTIGUE: Show her the document.

(The following takes place in cpen court)

Q. Investigstor Berrian, when you made
application for the communicalions data warrant, you
had to prepare an affidavit for the Court's review.
Correct?

A. Yes.




Berrian-cross 48

1 timeframe just around bis desth, correct, between, for
2 instance, 33 a.m. and 5 a.m. on November the 4th, 2002?
3 A. Yes.
4 Q. If you know, ma‘am, on my cell phorne I turn
5 it on, there's a locater signal?
6 MR. McTIGUE: Judge.
7 MR. SAMPSON: 1I'll rephrase the question.
8 Q. On a cell phoune, some of them ar2 equipped
9 with locater signals, Is that correct?
10 MR. McTIGUE: Judge, I'm going to object at
11 this point.
12 THE COURT: If she knows, she can answer.
13 A. I don't know.
14 Q. You know what the cell phone tawer looks
15 like?
16 A. A cell site, yes.
17 Q. And you know w*>n you use your cell phone,
18 the signal goes to a particular tower?
19 A. Yes.
20 Q. And you know that by that, the phone company
21 is able to locate you physically?
22 MR. McTIGUE: Judge.
23 THE COURT: Sidebar.
24 (The following takes place at sidebar)
25 THE COURT: I don't know where you are going,
Berrian-cross 49
1 Mr. Sampson, but what you just did was testify, and I'm
2 going to strike tnat.
3 MR. SAMPSON: Judge, I have the affid>vit of
- Investigator Berrian vhere she says this exact thing in
5 her certification.
6 THE COURT: She says it in her certification?
7 MR. SAN7EON: This is what I am asking her
8 about.
9 THE COURT: Hang on. I heard you, now I'm
10 asking him about it.
11 MR. McCTIGUE: Your Honor, if he would phrase
12 his question to a particular language instead of taking
13 a position that you are just generally asking
14 scientific questions, that would be one thing. I
15 wouldn't have any objection to anything that's
16 contained in the document, Judge.
17 THE COURT: All right. If it's in the
18 document, you can ask about it.
19 MR, McTIGUE: Show her the document.
20 (The following takes place in open court)
21 Q. Investigator Berrian, when ycu made
22 application for the communicalions data warrant, you
23 had to prepare an affidavit for the Court's review.
24 Correct?
25 A. Yes.
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1 Q. In the affidavit that you prepared -- in the
2 three affidavits that you prepared, did you advise the
3 Court by obtaining cell site activity and cell
B locations, it may provide evidence of the persons who
5 were in possession of Mr. Chininin's cell phone?
6 A. That particular -- I know I asked for his cell
7 phone, Mr. Chininin's cell phone.
8 Q. And the procedures and technology applied to
9 Mr. ChLininin's phone, as well as the other cell phones
10 that you investigated in this case. 1Is that correct?
11 A, I didn't investigate any other cell phones. The
12 communication's data warrant for the other two were fcr
13 land lines at Millennium Cab Company.
14 Q. Ckay.
15 So in this particular case, after Mr.
16 Chininin's death, you were never able to determine that
17 his phone had been used again. Correct?
18 A. I was able to determine that there were incoming
19 calls that were never answered after --, I assume after
20 his death.
21 Q. S0 you were able to dete-mine that people at
22 Millennium Cab were trying to reach Mr. Chininin on his
23 cell phone. Yes?
24 A. I was told they were tryiag to reach him, yes.
25 Q. Beyond that, you were able to review the
Berrian-cross 51
1 hilling rccords to make that determination. Right?
2 A. Yes.
3 Q. And you are aware then that no fucther calls
5 were ever placed by or placed on that particullr cell
5 phone. Correct?
6 MP. MCTIGUE: Objection to the form, I
7 believe in :aference time, Judge.
s MR. SAMPSON: I'm sorry.
9 THE COURT: I'll allow the question,
10 A. Can you repeat the gquestion?
11 Q. You were abla2 to determine that after
12 approximately 3:30 in the morning, no further calls
13 were placed on Mr. Chininin's cell phone. Correct?
14 A, Mr. Sampson, may I see the phone records so that I
15 can answer the question appropriately?
16 Q. I show you what's been marked -- Judge, I
17 don't know if it has been marked.
18 MR. McTIGUE: It has been.
19 MR. SAMPSON: S-%26A, I believe.
20 Can you tell me now, ma'am, what time the
21 last call was placed by Mr. Chininin?
22 A. Three forty-six a.m. and 45 seconds when h»
23 cherked his voice mail.
24 Q. And no further calls were placed by him after
25 that. Correct?

2Bl { Curive Bhn - ael
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1 Q. In the affidavit that you prepared -- in the
2 three affidavits that you prepared, did you advise the
3 Court by obtaining cell site activity and cell
B locations, it may provide evidence of the persons who
S were in possession of Mr. Chirinin's cell phone?
6 A. That particular -- I know I asked for his cell
7 phone, Mr. Chininin's cell phone.
8 Q. And the procedures and technology applied to
9 Mr. Chininin's phorne, as well as the other cell phones
10 that you investigated in this case. 1Is that correct?
11 A. I didn't investigate any other cell phones. The
12 communication's data warrant for the other two were for
13 land lines at Millennium Cab Company.
14 Q. Okay.
15 So in this particular case, after Mr.
16 Chininin's death, you were never able to determine that
17 his phone had been used again. Correct?
18 A. I was able to determine that there were incoming
19 calls that were never answered after --, I assume after
20 his death.
21 Q. S0 you were able to determin. that people at
22 Millennium Cab were *rying to reach Mr. Chininin on his
23 cell phone. Yes?
24 A. I was told they were trying tu reach him, yes.
25 Q. Beyond that, you were able to review the
Berrian-cross 51
1 billing records to make that determination. Right?
2 A, Yes.
3 Q. And you are aware then that no further calis
4 were ever placed by or placed on that particular c\vll
5 phone. Correct?
6 MR. McTIGUE: Objection to the form, I
7 believe in referonce time, Judge.
8 MR. SAMESON: I'm sorry.
Rl THE COURT: 1I'll allow the guestion,
10 A. Can you repeat the gquestion?
11 Q. You were able to determine that after
12 spproximately 3:30 in the morning, no further calls
13 were placed on Mr. Chininin's cell phone. Correct?
14 A. Mr. Sampson, may I see the phone records so that I
15 can answer the guestion appropriately?
16 Q. I show you what's been marked -~ Judge, I
17 don't know if it has been marked.
18 MR. McTIGUE: It has been.
19 MR. SAMPSON: S-96A, I believe.
20 Can you tell me now, ma'am, what time the
21 last call was placed by Mr. Chininin?
22 A. Three forty-six a.m. and 45 seconds when he
23 checked his voice mail.
24 Q. And no further calls werw placed by him after
25 that., Correct?
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A. No, sir.

Q. All right.

Now, ma'am, is it fair to say that after
that, after that morning, you continued an
investigation and spoke to various employees of the
Millennium Cab Company?

A. Yes.

Q. At some point, ma'am, ycu aavised us that you
spoke to a Gloria Nieve of Millennium Cab Company?
A. Yes.

Q. And she told you that she was a dispstcher at
Millennium Cab. Correct?

A. Yes.

Q. And at some point she told you that she had
received an anonymous telephone call. Is that correct?
A. That's correct.

Q. And in your interview with Ns. Nieves, you
were able to obtain all of the phone numbers employed
by Millennium Cab Company. Correct?

A. I believe I obtained all of the phone numbers from
the owner Ana Goya, but I obtained the nhone number
where she received the anonymous call from har.

Q. Okay.

And do you recall the number upon which she
received this call?
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A. I think it was the 3000 number.

Q. 973-482-3000?

A. I believe that's the number she received it on.

Q. Now, Ms. Nieves told you that she had a
conversation with this individual. Correct?

A. That's correct.

Q. And sh¢ told you that the conversation she
had with this individual was in Spanish. Correct?
A, That's correct.

Q. Not Portuguese. but in Spanish. Correct?
A. That's correct.

Q. And the woman refused to identify herself.
Is that correct?

A. That's correct.
Q. And she provided you -~ provided Ms.
Nieves -~

MR, McTIGUE: Judge, I will object at this
point. 1It's eliciting hearsay and the witness has
testified, unless there's an incoasistency.

MR. SAMPSON: Judge, I just was going to ask
a general guestion.

THE COURT: What witness hasn't testified?

MR. MCTIGUE: No, the witness has testified.

THE COURT: I thought you said the witness
hosn't testified.
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1 MR. McTIGUE: No, the witness has testified,
2 and we are just eliciting double hearsay at this point.
3 MR. SAMPSON: Judge, I wasn't askinj the
4 contents, I just want to confirm the phone call and
S what she did after it.
6 THE COURT: Why do you do that? We have
7 already talked about the phone call. Confirm what she
8 did afterward.
9 Q. You recei'red certain information from Ms.
10 Nieves about this pnone call. Correct?
11 A. Yes.
12 Q. And when the person called -- well, at
13 Millennium Cab, there is a caller I.D. Correct?
14 A. Yes.
15 Q. And you are aware in this case the number
16 came up as registered private. Correct?
17 A. Yhat's correct.
18 Q. Now, based on your conversation with Ms.
19 Nieves and the information that was received, you were
20 interested in determining who had placed that phone
21 call. Correct?
22 A. That's correct.
23 Q. And 1 assume you went back -- or vou did
24 obtain the phone call recordes for Millennium Cab?
25 A. That's ccrrect.
Berrian-cross 5%
1 Q. Ard you received the record of calls placed
2 to their number on that particular evening. Correct?
3 A. That's correct.
4 Q. And you were able to determine that the phone
5 calls, conversation that Ms. Nieves had, was somewhat
6 longer than tne former call for a cab. Correct?
7 “W?. MCTIGUE: OUbjection, Judge. It refers to
8 prior test.w ny that's been given.
9 THE COURT: 1I'll allow the question. Go
10 ahead.
11 Q. The conversaticn between Ms, Nieves and this
12 anonymous caller, it went on for a number of minutes.
13 Correct?
14 A, I was never able to determine the length of thr
15 call or the length of the call made by the anonymous
16 caller.
17 Q. Ma'am, did you obtain the phone records of
18 phone number 973-482-3000, belonging to Millennium Cab
19 Company?
20 A. Yes.
21 Q. And you were able to determine from
22 conversation with Ms. Nieves the approximatie time and
23 duration of that phone call?
24 A. The approximate time she indicated was 10 p.m. I
2% was never able to match that with the phone records.
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1 MR. McTIGLUE: Nc, the witness has testified,
2 and we are just eliciting double hearsay at this point.
3 MR, SAMPSON: Judge, I wasn't asking the
B contents, I just want to confirm the phone call and
5 what she did after it.
6 THE COURT: Why do you do that? We hawe
7 already talked about the phone call. Confirm what she
8 did afterward.
9 Q. You received certain information from Ms.
10 Nieves about this phone call. Correct?
11 A. Yes.
12 Q. And when the person called -- well, at
13 Millennium Cab, there is a caller I.D. Correct?
14 A, Yes.
15 o |8 And you are aware in this case the number
16 came up as registered private. Correct?
17 A. That's correct.
18 Q. Now, based on your conversation with Me.
19 Nieves and the information that was r=ceived, you were
20 interested in determining who had placed that phone
21 call, Correct?
22 A. That's correct.
23 Q. And I assume you went pack -- or you 4did
24 cbtain the phone calli recoirds for Millennium Cab?
25 A. That's correct.
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1 Q. Arnd you received the record of calls placed
2 to their number on that particular evening. Correct?
3 A. That's correct.
4 Q. And you were able to determine that thc phone
5 calls, conversation that Ms. Nieves had, was somewhat
6 longer than th< former call for a cab. Correct?
7 MR. {cTIGUE: Objection, Judge. It refers to
8 prior testimony .hat's been given.
9 THE CQURT: 1I'll allow the gquestion. Go
10 ahead.
11 Q. The conversation between Ms. Nieves and this
12 anonymous caller, it went on for a number of minutes.
13 Correct?
14 k. 1 was never able to determine the leugth of the
15 call or the leagth of the call made by “he anonymous
16 caller.
17 Q. Ma'am, did you obtain the phone records of
18 phone number 9753-482-3000, belonging to Millenrnium Cab
19 Company?
20 A. Yes.
21 Q. And you were able to determine from
22 conversation with Ms. Nieves the approximate time and
23 duration of that phone cail?
24 A. The approximate time she inuicated was 10 p.m. 1
2% was never able to match that with the phohe records.
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Q. And why was that?
A. Because when you conduct or receive information
from a communications data warrant, time is an
imperfect system, local to local land line calls aren't
calls captured. Toll calls are. So it could have deen
from a land line. There's no indication of a phone
call at 10 p.m., so I was never able to determine the
identity of the 911 caller, the phone number from which
that phone came in.
Q. So she told you that the time of that phone
call was 10 p.m. Correct?
A. That's correct.
Q. Based upon that, though, you would have been
able to approximate the time the call was received?
MR. McTIGUE: Objection, judge.
THE COURT: 1I'm sorry, repeat the question.
Q. You were able to approximate the time the
phone call was received by Millenniuw Cab?
THE COURT: She knows what? The objecticn is
sustained.
MR. McTIGUE: Thank you, s«r.
Q. You said the call was received at
approximately 10 o‘clock?
MR. McTIGUE: Objection, Judge.
MR. McCTIGUE: That's reported TO her.
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THE COURT: That's what her testimony was.
Go ahead.
Q. The call by Ms. Nieves was receaived snmewhere
in the area of 10 o'clock?
A. That's correct, sir.
Q. Ma'sm, let me show you the what's been mavrked

exhibit -=- I can't read it.

THE COORT: S-96A.
MR. SAMPSON: I can't read it.
MR. McTIGUE: One oh one, Judge.
MR. SAMPSON: Thank you.
Q. §-103.
A. Yes.
Q. Now, that reflects the date of November the
7th, 2003?
A. Yes.

Q. Now, the next to last phone call on that page
was received at whet time?

A. 2146.
Q. That's approximately 9:46 p.m.7
A. Yes.

Q. And can you tell the duration of that phone
call?
A. Yes, 8 minutes.

Q. Eight minutes and 34 seconds?
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1 A. That's cocrect.
2 Q. And you were able to determine the number for
3 which that phone call was placed. 1Is that ccrrect?
K A. That's correct.
S Q. Okay.
6 And based upon that information, what if
7 anything did you do?
8 A. I discounted it because the call that I was told,
9 the call cane in at 10 p.m. I did in fact reccive
10 subscriber information on that phone, but because the
11 call came in at 10 a.m., I looked at it, it's not
12 there. It's an imperfect system. It was probably a
13 land line that made that call as opposed to a cell
14 phorie, so it wasn't captured, and therefore it's not in
15 the records. So therefore that's why I concluded that
16 I was never able o identify my 911 caller.
17 Q. Ms. Nieves was clear that the phone call she
18 received was received at approximately 10 p.m.
19 Correct?
20 A. Yes.
21 Q. All right.
22 And she gave you the number on which 1t was
23 received?
24 A. Correct.
25 Q. That's correct, sir.
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1 And that was 973-482-3000., Correct?
2 A. That's correct.
3 Q. And she told you that thexe was a
B conversation of some duration at that time. Correct?
S A. That's correct.
6 Q. Now, ma'am, if you will look at the document
7 I have juat showed you, it lists in secuential order
8 the phone calls that were received at that number.
9 Correct?
10 A. Yes.
11 Q. Now, the call I have asked you to higalight
12 lasted for approximately 8 minutes and 34 seconds.
13 Correct?
14 A. Yes.
18 Q. Is it fair to say that nost, if not all of
16 the other phone calls on that list last a matter of
17 seconds? 1Is that fair to say?
18 A. Yes, that's fair to say.
19 Q. So that on that date, in that approxiszate
20 time, this was the only phone call cf over five
21 minutes?
22 A. That was captured by the tape edit. That's not
23 the only phone call I can commit to sayirg because
24 through my experience and wnat I have learned is that
25 not every phone call is captured specifically. 1If it's
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1 A. That's correct.

2 Q. And you were able to determine the number for
3 which that phone call was placed. Is that correct?

B A. That's correct.

S Q. Okay.

6 And based upon that information, what if

7 anything did you do?

8 A. I discounted it because the cal)l that I was told,
9 the call came in at 10 p.m. T did in fact receive

10 subscriber information on that phone, but because the
11 call came in at 10 a.m., I looked at it, it's not

12 there. It's an imperfect system. It was probably &
13 land line that made that call as opposed to a cell
14 phone, so it wasn't captured, and therefore it's not in
15 the records. So therefore that's why I concluded that
16 I was never able to identify my 911 caller.

17 Q. Ms. Nieves was clear that the phone call she
18 received was received at approximately 10 p.m.

19 Correct?
20 A. Yes.
21 Q. All right.
22 And she gave you the rumber on which it was
23 received?
24 A. Correct.
25 Q. That's correct, sir.
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1 And that was 973~482-3000. Correct?

2 A. That's correct.

3 Q. And she told you that there was a

- conversation of some duration at that time. Corxect?
S A. That's correct.

6 Q. Now, ma'am, if you will look at the document
7 I have just showed you, it lists in sequential order

8 the phone calls that were received at that number.

9 Correct?

10 A. Yes.

11 Q. Now, the call I have asked you te¢ highlight
12 lasted for approximately 8 minutes and 34 seccoads.

13 Correct?

14 A. Yes.

15 Q. Is it fair to say that most, if not ail of
16 the cther phone calls on that list last a matter of

17 seconds? Is that fair to say?

18 A. Yes, that's f&ir to say.

19 Q. So that on that date, in that approximate
20 time, this was the only phone call of over five
21 minutes?
22 A. That was captured by the tape edit. That's aot
23 the oaly phone call I can commit to saying because
24 through my experience and what I have learned is that
25 not every phone call is captured specifically. If it's
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1 a line to -- land to line local call. it's like when

2 you get your phone bill, you don't see anything? When
3 you call your neighbor, you are not going to see that
4 call on your bill.

5 Q. So even though you did, you discounted it,

6 you did go to the extent nf investigating the number

? from which that call was placed?

8 A. I subpoenaed the subscriber information, but I had
9 cther corroborative evidence, co I moved on.

10 Q. So if I could, ma'am, may I have this marked,
11 please. Your Honor I cuess this would be D-1.

12 (Item marked for identification)

13 Q. Ma'am, let me show you what will be marked
14 D-1 for identification. Do you recognize that

15 document?

16 A. Yes. This is the subscriber irnformation that I
17 received when I subpoenaed T Mobile to find out who the
18 subscriber was to that 862 number tha® you were

19 referring to that was placed at 2146 to Millernnium Cab
20 Company.
21 G. So based upon your investigation, T Mobile
22 advised you of the name, account number, date, date of
23 birth, social security number, and address of the
24 person from whom or whose house that call was placed?
25 A. Whose cell phone.
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1 Q. Whosc cell phone.

2 Did you ever interview -- what was the name
3 that you got for that number?

4 A, Maria Guitierez.

5 Q. Did you ever interview Ms. Guitierez?

6 A No, becaus> by that time I had already found Alax
7 Tixi and Carlo: Marquinez, and my investigation

8 continued to move, so0 I didn't need the ancnymous

9 caller, I had the people.

10 Q. So you didn't investigate the source of

11 anonymous information that lead you to Alex Tixi.

12 Correct?

13 A, I had them.

14 Q. The person who called, based on ynur

15 investigation, was at least accurate about Alex Tixi
16 havinyg the name El Chato?

17 A. Yes.

18 Q. And you tracked that person down, you tracked
19 Alx Tixi dowr based upon the information that you

<0 received from this cell phone. Corract?

21 A. Yes.

22 Q. But you never went back to speak to that

23 person to find out the source of “er knowledge?

24 MR, McTIGUE: Objection, Judge.

25 THE COURT: Obhjection is sustained.
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Q. You never interviewed Marie Guitierez?

A. There was no need, sir.

Q. Having obtained that information, did you go
back and spedk to Mr. Chinianin's father?

MR. MCTIGUE: May we have a reference t2 what
information?

Q. After you received this information from Ms.
Nieves about this phone call, you spoke then to
Chininin, Sr. Correct?

A. Yes.

Q. Now, at that point he indicated to you =--

MR. MCTIGUE: Judge, I will object, he's
eliciting hearsay.

THE COURT: What did you dc as a result of
that?

MR. SAMPSON: Judge, sidebar, please.

THE COURT: Sure.

(The following takes place at sidebar)

MR. SAMPSON: Judge, during the course of the
investigation, the investigator determined information
that Mr. Chininin, his father knew of one of the
individuals in this case. It seems to be relevant and
important, It's not hearsay. Did he tell you that he
knew == that he knew Alex Tixi, kaew of Alex Tixi?

THE COURT: Well, certainly it's still
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hearsay, but certainly it is relevant.

MR. McTIGUE: 1It's an investigation. Judge,
she hears a lot of things.

MR. SAMPSON: Why can't I explore it?

MR. McCTIGUE: There's no hearsay exception
for investigat on. The same reason I can't ask certain
things and didi'* through the course of my examination.

MR, SAMPSON: It goes to identiflcation of
Mr. Tixi. This was a person --

THE COURT: What else are you going to ask?
Are you going to ask anything else about that
conversation?

MR. SAMPSON: Were you able to determine that
Mr. Tixi lived in the same house as Mr. Chininin's aunt
or father?

THE COURT: She already testified to that.
I'm going to allow it. Don't start.

MR. SAMPSON: Fine, iI'm not.

THE COURT: Do a whole scale hearsay, but
this is a relevant thing. I'm not ¢oing to make you
bring in Mr. -~ what's his name, for that little hit cf
information,

(The following takes plice in open court)

Q. Investigator Berriar, after speaking to
Gloria Nieves, you spoke to Mr. Ckhininin, Sr.
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Correct?
A. Not directly. I had an interpreter because Mr.
Chininin speaks Spanish. I don't communicate well with
him, sc another investigator helped translate for ne.

Q. Through your interpreter, you were able %o
speak to Mr. Chinirin, Sr.?

A. Yes.

Q. And he told you that he knew of Alex Tixi,
correct, El1 Chato?

A. He didn't know him by that, Tixi, he knew him &as
El Chato. And he said his real name was Alex, and he
had received the information also from Nieves.

Q. And did he also tell you that Mr. Tixi lived
in the same house as his sister and brother-in-law?

A, Yes.

Q. And did he also -- and that's how you got the
information that Felix Chininin, Jr.'s cell phone was
in the name of Mr. William Asonsa?

A. I had already found out the name, but I didn't

20 know what Mr. Asonsa's association was to the Chininin,
21 so I needed to talk to Mr. Chininin to find out who was
22 William Asonsa.
23 Q. And Mr. Chininin was also able to give you a
24 physical description of Mr., Tixi. Correct?
25 A. Somewhat .
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1 Q. And hu alsc was aole to tell you that HMr.
2 Tixi was Ecuadorian. Correct?
3 A. Yes.
4 Q. So you knew certain things about .im.
5 Correct.?
6 A. Tha+'s correct.
7 Q. And based upon that information, you were
8 able tn locate Mr. Tixi, Alex Tixi?
9 A. Yes.
10 Q. Anc based upon that, you went and interviewed
11 Mr. Tixi. Right?
12 A, Yes.
13 Q. And you did that with Detective Vitielle?
14 A. Yes.
15 Q. And is it fair to say that when you first
16 spoke to Mr, Tixi, he denied any knowledge of any of
17 these events? The first time he spoke to you, he
18 denied knowing anything. Correct?
19 A. I think so.
20 Q. It was ¢only later that he began to tell you
21 about the events down at Penn Station picking up Mr.
22 DaSilva at Penn Station?
23 A. That all occurred in the same day. There was an
24 interview, and then if he wasn't hard to press, you

interview him a little bit more.
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1 Correct?

2 A. Not directly. I had an interpreter because Mr.

3 Chininin speaks Spanish. I don't communicate well with
o him, so another investigator helped translate for me.

5 Q. Through your interpreter, you were able to

6 speak to Mr. Chininin, Sr.?

7 A. Yes.

3 Q. And he toid you that he knew of Alex Tixi,

9 correct, El Chato?

10 A. He didn't know him by that, Tixi, he knew him as
11 El Chato, And he said his real name was Alex, and he
12 had received the information alsco from Nieves.

13 Q. And did he also tell you that Mr. Tixi lived
14 in the same house as his sister and brother-in-law?

15 A. Yes.

16 Q. And did he also -- and that's how you got the
17 information that Felix Chininin, Jr.'s cell phone was
18 in the name of Mr. William Asonsa?

19 A. I had already found out the name, but I didn't
20 know what Mr. Asonsa's asscciation was to the Chininin,
21 s0 I needed to talk to Mr. Chininin to find out who was
22 William Asonsa.

23 Q. And Mr. Chininin was also able to give you a
24 physical description of Mr. Tixi. Correct?
25 A, Somewhat.
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1 Q. And he alsc was able to tell you that Mr.

2 Tixi was Ecuadorian. Correct?

3 A. Yes.

4 Q. So you knew certain things about him.

5 Correct?

6 A. That's cerrect.

7 Q. And based upon that information, you were

8 able to locate Mr. Tixi, Alex Tixi?

9 A. Yes.

10 Q. And based upon that, you went and interviewed
11 Mr, Tixi. Right?

12 A. Yes.

13 Q. And you did that with Detective Vitiello?

14 A, Yes.

15 Q. And is it fair to say that when you first

16 spoke to Mr, Tixi, ne denied any knowledge of any of

17 these events? The first time he spoke to you, he

18 denied knowing anything. Correct?

19 A. I think so.
20 Q. It was only later that he began %o tell you
21 about the events down at Penn Station picking up Mr.
22 DaSiiva at Penn Station?
23 A. That ali occurred in the same day. There was an
24 interview, and then if he wasn't hard to press, you
25 interview him a little bit nore.
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1 Q. Now, when you interview an individval -- you

2 are assigned to the Homicide Unit. Right?

3 A. That's correct.

B Q. So when you are doing an investigation, thetie

5 are always extremely serious matters. Correct?

6 A. Yes.

7 Q. When you do an interviaw, do you simply take

8 down the information that is given to you, or do you

9 probe and question witnesses abcut their statements?

10 A. I don't know that I quite understand what you're
11 asking we.
12 Q. If 1 told you during the course of an
13 investigation, you know, the moon w&s made of blue
14 cheese, would you come back and ask me how did I know,
15 or what makes me think so, or would you just take it at
16 face vnalue?
17 A. I take nothing at face value.

| 18 Q. So when Alex Tixi toid you that he pickcd up
19 Mr. DaSilva in front of the Penn Station at 8 o'clock
20 on a Monday morning and he was covered -- he had blood
21 on him, did you question him about that?
22 A. Yes, I did, a2 statement was taken from him,
23 Q. And when you spoke to Alex that morning and
24 he told you that Mr. DaSilva had this computer wrapped
25 in & tee shirt, and there was Dlood on him, did you ask
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1 him how is a man walking around in front of Penn

2 Station at 8 o'clock, on a Monday morning, with

3 hundreds, if not thousands of people cut there?

4 MR. McTIGUE: Judge, is that a quest.on or a

5 statement?

6 TvE COURT: It smounds like a combinaticn of

7 both, but g~ ahead.

8 Q. Did you ask him about that?

9 A. He never said it was a computer. What he did tell
10 me was that it was wrapped there, and you take bits and
11 pieces of what people say and you develop, there are
12 common threads in everybody's story. Two pcople can
13 stand and watch a car X. One person will say that the
14 car is blue, and another one will say it's green, and I
15 will look at it and say it's red. So I judge that
16 person, ard I knew certain things, and based on my
17 investigation of what I had learned, I knew certain
18 parts were true and certcin parts were not. But for
19 the most part, I knew he had information regarding Luis
20 Fernando DaSilva killing Luis Felix Chirinin, correct.
21 Q. But ynu didn't know what parts were corract?
22 A. I new encugh.

23 Q. Really, did you know that he was present in
24 Elizabeth that morning?
25 A, I knew eventually he went to Elizabeth, and I alsc
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1 Q. Do you deem it your job to try to get a
2 person to say a certain thing, or do you take down what
3 they tell you?
4q A. I take down exactly what they tell me.
5 Q. Based on your experience as an investigator,
6 is it appropriate for an investigator to try and sway
7 what's being told to them?
8 A. No. I'm not going to sway anything, I'm going to
9 take what they tell me and I'm going to document it the
10 same way that they tell me.
11 Q. Now, you had indicated that at various times
12 your focus, after gathering information, was upon Mr.
13 DaSilva. 1Is that correct?
14 A. That's correct.
15 Q. That's based upon interviews you had done?
16 A. Yes.
17 Q. Physical evidence that was recovered?
18 A, Yes.
19 Q. And generally all the facts known to you?
20 A. That's correct.
21 Q. Now, during the course of your investigatinn,
22 however, did you pursuz other leads?
23 A. Yes, I did.
24 Q. And more particularly, do you recall
25 receiving information on or about November 19th, from
Berrian-redirect 8l
1 the Union County Police Department?
2 A. Yes.
3 Q. And what was the nature of the information
M you got there?
5 MR. SAMPSON: Objection, your Honor.
6 (The fo:lowing takes place at sidebar)
7 MR. SAMPEON: Judge, this is clearly beyond
8 the scope of cross examination. He's about to go into
el a whole other case that involves the murder in another
10 jurisdiction and has nothing at to do with this
11 defendant. I don't see what the relevance is and how.
12 MR. McCTIGUE: Number ore, it's not beyord
13 cross because Mr. Sampson went to the trouble in some
14 of his questions to indicate the investigator was
15 focussed solely on Mr. DaSilva. To the extent that it
16 is, Judge, I will ask to reopen for this limited
17 purpose just to indicate that it was not a murder case,
18 it turned out to be, and it har turned out not to be a
19 murder case. Mr. Sampson knows that.
20 MR, SAMPSON: Judge, if he's going tc elicit
21 information that soaebody shot a cabby in a whole other
22 jurisdiction, it has ncothing to do with this case.
23 MR. McCTIGUE: It's not another jurisdiction,
24 it's in the city of Newark.
25 MR. SAMPSON: A shooting took place in
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another jurisdiction, Judge, it has no relevance to
this case.

THE COURT: No. But the following of leads
does have relevance.

MR. SAMPSON: Every lead, Judge? It has
nothing to do with this case, and nothing to do with
this defendant.

THE COURT: Well, if it has to do with this
case. If you are suggesting that, in cross
examination, that that search was no follow-up, which
is what you have done in certain respects, isn't it a
fact he's entitled to counter that?

MR. SAMPSON: Well, pertaining to this case,
not leads pertaining to a whole other county, and it
has nothing at all to do with this defendant.

THE COURT: Now they know it has nothing to
do with him, but not at the time. J assume that's
correct.

MR. McCTIGUE: Yes, Judge. November 19th tc

82

20 November 21 is the timeframe.
21 THE COURT: Look, you can asi. her if she
22 followed other leads, but there's no need to go into
23 the details of what the other crimes were.
24 MR. McTIGUE: It involvea a person who had
25 been bragging to his girlfriend that he had shot and
Berrian-redirect 83
1 killed a Newark cab driver.
2 MR, SAMPSON: What does that have to do with
3 this case, Judge?
4 MR. McTIGUE: Because at the time that tle
5 matter was under investigation, it attempts to show
6 that there was not a rush to judgment here.
7 THE COVRT: Fine. But why do we have to go
8 into the details of it?
9 MR, MCTIGUE: A similar case, may I say?
10 THE COURT: Yes.
11 MR. McTIGUE: Thank you.
12 (The following takes place in open court)
13 Q. Investigator, early on in your investigation
14 on November 19th, 2002, did you receive certain
15 information from a police department in Uaion County?
16 A. Yes.
17 Q. And that information related to a similar
18 type of offense that was beina investigated?
19 A, That's correct.
20 Q. And as a result of that information, did you
21 or other members 0f Essex County Prosecutor's Office
22 take any action with regard to a Juan Carlos Torres?
23 MR. SAMPSON: Objection, your Honor, the
24 Court already ruled on this.
25 MR, MCTIGUE: I believe I'm within the
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1 another jurisdiction, Judge, it has no relevance to
2 this case.
3 THE COURT: No. But the following of leads
B does have relevance.
9 MR. SAMPSON: Every lead, Judge? It has
6 nothing to do with this case, and nothing to do with
7 this defendant.
8 THE COURT: Well, if it has to do with this
9 case. If you are suggesting thuat, in cross
10 examination, that that search was no follow-up, which
11 is what you have done in certain respects, isn't it a
12 fact he's entitled to counter that?
13 MR. SAMPSON: Well, pertaining to this case,
14 not leads pertaining to a whole other county, and it
15 has nothing at all to do with this defendant.
16 THE COURT: Now they know it has rothing to
17 do with him, but not at the time. I assume that's
18 correct.
19 MR. McTIGUE: Yes, Judge. November 19th to
20 November 21 is the timeframe.
21 THE COURT: Look, you can ask her if she
22 followed other leads, but there's no need to go into
23 the details of what the other crimes were.
24 MR. McTIGUE: It involved a person who had
25 been bragging to his girlfriend that he had shot and
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1 killed a Newark cab driver.
2 MR. SAMPSON: What does that have to do with
3 this case, Judge?
4 MR. McTIGUE: Because at the time that the
5 matter was under investigation, it attempts to show
6 that there was not a rush to judgment here.
7 THE COURT: *ine. But why do we have to go
8 into the details of it?
9 MR, McCTIGUE: A similar case, may I say?
10 THE COURT: VYes.
11 MR. McTIGUE: Thank you.
12 (The following takes place in open court)
13 Q. Investigator, early on in your investigation
14 on November 19th, 2002, did you receive certain
15 information from a police department in Union Cuvunty?
16 A. Yes.
17 Q. And that information related to a similar
18 type of offense that was being invesrtigated?
19 A. That's correct.
20 Q. And as a vesult of that information, did you
21 or other members of Essei County Prosecutor's Office
22 take any action with regard to a Juan Carlos Torres?
23 MR, SAMPSON: Objection, your Fonor, the
24 Court already ruled on this.
25 MR, MCTIGUE: I believe I'm within the

b
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1 Court's ruling.

2 THE COURT: He hasn't violated the Court's

3 ruling.

4 Q. Two men by t“he name of Juan Carlos Torres and

5 Miguel Ortiz?

6 A. Yes.

7 Q. And was information provided to you or to the

8 people on the prosecutor's staff by a young female by

K the name of Ashley Kall?

10 A. That's correct.

11 Q. And that pertained to conduct --

12 MR, SAMPSON: Objection, your Honor.

13 THE COURT: Let's not have any details.

14 MR. McTIGUE: Judge --

15 THE COURT: Gc ahead.

16 MR, McTIGUE: I think I's within your ruling.

17 THE COURT: Go ahead.

18 Q. And was that of interest to ycu based on the

19 name of the case that you were going through at that

20 time; namely, the death of Felix Chininin?

21 A. Yes.

22 Q. And did you undertake a fnirther investigation

23 of that matter?

24 A, Yes, I did.

25 Q. And was that in conjunction with the
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1 investigation inte the dc¢ath of Felix Chininin?

2 A. Wes done at the same time, yes.

3 Q. And did that culminate in an arrest? Just

4 indicate yes or no.

S A. Yes.

6 Q. Was tha' for an offenre different than the

7 one you were invertigating?

8 A. Yes.

9 Q. Are these people, however, Mr. Torres and Mr.
10 Ortiz, at least considered by you at the time you were
11 conducting your investigation?

12 A. Yes. Yes.

13 Q. And based upon the evidence which became

14 known to you during the course of your investigation,
15 were they ruled out as possible suspects in this case?
16 A. Yes, they were.

17 MR. McTIGUE: 1 have no further gquestions

18 Judge.

19 THE COURY: Anything eise, Mr. Sampson?

20 RECROSS EXAMINATION BY MR. SAMPSON:

21 Q. Ma'am, you indicated as an investigator. it's
22 not your job to sway a witness to try to get him or her
23 to give any answer. Is that correct?

24 A. That's correct.

25 Q. Now, you also said you take down whatever

Ry TRy CERARI L A VS
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1 they say for purposes of an investigation. 1Is that

2 correct?

3 A. No. In the context that I was being asked, he

4 pointed to the statement. So when I'm taking a

5 question-and-answer statement, I take down what they

6 say, I don't add words or put in my own words.

7 Q. In this particular case, w2ll, let's tell the
8 ladies and gentlemen the jury, there's an interview

9 process, right? There's a process you employ in

10 obtaining the statement. Right?

11 A. Yes.

12 Q. Now, if you walk into a police station and

13 give an interview, you don't just start --

14 MR. McTIGUE: Judge, I'm going to object to
15 the general. If Mr. Sampson wants specifically at this
16 stage of the examination, wants to particularize it to
17 this case.

18 THE COURT: I will sustain the objection.

19 Q. Ma'am, generally, when an individual walks in
20 to give a statement, or in this particular case, isn't
21 there -~ don't you have a conversation with the witness
22 before you start writing down what he or she has to
23 say?
24 A. There's an interview, yes.
25 Q. All right.
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1 So in this particular case you interviewed

2 Alex Tixi before he gave the sworn statement. Correct?
3 A. Yes.

4 Q. And when you interviewed Mr. Tixi, he tcld

3 you a story that you didn't buy. Correct?

6 A. Not really

7 Q. Well, didn't you turn him over to ancther

8 detective to interview him and who told him that he

9 didn't believe the story?

10 A. I didn't.

11 MR. McTIGUE: Judge, objection.

12 THE COURT: I°m going to allow it.

13 Go ahead, answer the question.

14 A. I don't know what you mean by turned him over to
15 another detective.

16 C. Was there an interview by a Detective Rasheed
17 Sabur in this particular case before he gave the

18 statement?

19 A. Yes.

20 Q. Detective Sabur tonld him he knew he was

21 lying. Right?

22 A. That's correct.

23 Q. Ail right,

24 Did you write down what Mr. Tixi said the

25 first time when he was talking to Detective Sabur?
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A. I wasn't with him. I just said I wasn't with him,
I turned him over to him. I wasn't with Lim when he
interviewed.

Q. Well, when you were interviewing -- when you
interview him, did you write down what he had to say?
A. I don't know at this stage that I wrote it down.

Q. All right.

A. I know that I wrote down and tock a formal written
statement froxm him.

Q. If you wrote down what Mr. Tixi said when you
interviewed him, there would have been a physical
record here today. Correct?

A. It would be incorporated into my report, yes.

Q. And you didn't incorporate it in your report,
what he said in your first interview, did you?

A. I included in my report that he was interviewed.

Q. And did you put down all the lies that he
told you when you were interviewing him?

MR. McTIGUE: Judge, objection.
THE COURT: Objection sustained.

21 Q. Did you put down the denials the Mr. Tixi
22 gave you when you first interviewed him?
23 A. I indicated that he was interviewed, and then I
24 indicated that he provided a formal written statement
25 which was summarized in my report.
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1 Q. Did you set down the details of his initial
2 denial?
3 A. There was no need to set that down. I set dcm:
4 the fact that I was interviewed, and then a subsequent
5 interview occurred, and then a formal written
6 statement, and then an additional formal written
7 statement.
8 Q. So if he gave a statement that were untrue --
9 I'll withdraw the question.
10 Now, you said to Mr. McTigue that there were
11 certain physical evidence prior to the arrest of Mr,
12 DaSilva. What physical evidence are you referring tc?
13 A. There was no physical evidence with respect to
14 hair, fibers. I had a name prior to the arrest of Mr,
15 DaSilva.
16 Q. So there was no physical evidence tying Mr.
17 DaSilva to this offense. Correct?
18 A. No, sir, there was rot.
19 Q. You also said that during the course of your
20 investigation, you found no credentials or
21 identification on Mr. Thininin at the time of his
22 death. Correct?
23 A. There was noathiang on him, no.
24 Q. You do know that ultimately us the course of
25 investigation, you know, months later, his license was
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1 found. Correct?
2 A. Yes.
3 Q. And that was found down in South Jersey
4 somewhere. Correct?
5 A. Yes.
6 Q. And that was well after the arrest of Mr.
7 DaSilva. 1Is that correct?
8 A. I don't know the time sequence, but his license
2 was in fact mailed to me and I did in fact talk to the
10 person who mailed it to me.
11 Q. And Mr. DaSilva was arrested when?
12 A. May 5th or 4th.
13 Q. And you received that license sometime in
14 June of that year?
15 A. I didn't expect him to keep it on him.
16 Q. Expect who?
17 A. Mr. DaSilva to have Mr. Chininin's license on him
18 when he was arrested, so I'm sure he got rid of it. He
19 could have been down the shore and dropped il on the
20 boardwalk, and that's why the man majiled it to me from
21 down there.
22 Q. You have no basis for speculation, do you?
23 A. I have no basis.
24 Q. Did you ever place Mr. DaSilve at the shore?
25 A. I don't have to place him at the shere, the
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1 license was found down at the shore.
2 MK. McTIGUE: Judge, I think we're getting
3 argumentative at this point, and Mr. Sampson is talzing
o over the witness.
5 THE COURT: Mr. Sampson, let's have another
6 question.
7 Q. You have nc¢ pasis -- this is sheer
8 specvlation on your par., isn't it?
= A. Speculation as to what aspect of what?
10 Q. Speculation as to how the license got into
11 your possession?
12 A. N>, I know how it got there. It was found on the
13 boardwalk and was mailed to me,
14 Q. And when was it found on the boardwalk?t
15 A, I'm not certain., I am sure I have it listed in a
16 report or something. When the man mailed it to me he
17 was on vacation. I went through the whole thing of how
18 I interviewed him, he told me where he found it, and he
19 mailed it to me. He mailed it to Mr. Chininin,
20 actually, who in turn mailed it to me.
21 MR. SAMPSON: May I have one moment, plsase,
22 your Honor?
23 THF. COURT: Sure.
24 Q. Now, you indicated with regara to the arrest
25 of a Juan Carlos Torres --
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1 THE COURT: Mr. Ssmpson, I have to take a
2 break.
3 We'll take five minutes, ladies and
N gentlemen.
5 (Recess)
6 THE COURT: Okay, Mr. Sampscn.
7 Q. Investigator Berrian, can we go back to the
8 issue of physical evidence one second.
9 MR. McT™TGUE: Jndge, ”'ll obiect at this
10 point.
11 THE COURT: Let's hear the question.
12 Q. In this particular case, you indicated that
13 in terms of physical evidence, the vehicle, the
14 Mitsubishi Montero in this case, was recovered?
15 A. Yes.
16 Q. What information did you have about the
17 recovery of the Mitsubishi Montero?
18 A. What exactly do you mean what information did I
19 have?
20 MR. MCTIGUE: Judge, may I be heard at
21 sidebar?
22 (The following takes place at sidebar)
22 MR, McTIGUE: The information ycu got other
24 than the information you got from Ms. Barhbosa. Thare's
25 other information that counsel has tha* has no business
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b4 in this case involving possible other crimes.
2 MR. SAMPSON: Judge, I'm asking her about the
3 recovery of a vehicle. We know how the vehicle was
o recovered and where it was recovered, I'm asking her
5 how the vehicle was recovered in terms of physical
6 evidence.
7 THE COURT: . don't think she understood what
8 it is that you are elici”ing, so why don't you try
9 telling me what you are trying to elicit.
10 MR. SAMPSON: I'm asking her where she got
11 the vehicle so it can be searched. Hhere was the
12 vehicle recovered.
13 THE COURT: Did we go over that already?
14 MR. SAMPSON: No,
1 THE COURT: From West Orange.
16 MR. SAMPSON: That was him,
1? THE COURT: Okay, go ahead.
18 (The following takes place in cpen court)
19 Q. Investigator, what information did you
20 receive from West Orang2 with regard to the recovary of
21 the vehicie?
22 A. I believe that it had been in an aclident.
23 Q. As » matter of fact, do you know that the
24 vehicle had been stolen and involved in 4. accident?
25 MR. McTIGUE: Objection, Judge.
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THE COURT: All right, counsel. First of

all, Mr. DaSilva, your attorney indicates that you are
going to testify in the case. Is that wight?

THE DEFENDANT: Yes, your Honor.

THE COURT: All right.

Returning to the charge in the ftelony murder
charge, the phrase "attempt” is used. I don’'t think
attempt is much of ar issue in this case, and I define
attempt later in the charge. I am not going vo define
in the felony murder charge too unless there’'s some
specific request that I de that.

In the terroristic threat charge, several
things with regard to the « _rrvoristic charge and the
tampering charge. I want t0 say that the subject of
the charge as indicted in, I guess that would be Couxls
6 and 7, are the alleged actions of the defendant
towards Alexis Tixi on 1: 14-02 and not the alleged
actions of defendant towards Carlos Marquinez on June
7th, '04. 1I'm going to say that after or before I read
the law on those two charges? No opinion? I will do
it after.

MR. SAMSPON: Afrer, please.

THE COURT: After, okay, good.

And also in that regard and I will do it

right after I make that statement with regard to the
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that the defendant had a tendency to commit any of the

crimes for which he has been indicted or that he ucted
in conformity with that tendency. Okay?

MR. McTIGUE: Judge, two things.

I believe the date of the threat to Carlos
Marquinez was June 7th, the first date we were
scheduled for.

THE COURT: All right. Would you say that
again, something Marquinez, what were you about to> say.

MR. McTIGUE: The date of (hreat.

THE COURT: June 7, 04°'.

MR. McTIGUE: I think you had said June 4.

THE COURY: I said -- at least I have June 7
written down.

MR. McTIGUE: Second, Judge, with regard to
the date of alleged threats and witness tampering to
Alexis Tixi, the indictment does read November 14th.
That was the testimony given and also as indicated in
the statement at this point, I will amend that
indictment in conformity with the evidence.

THE COURT: All right,

MR. SAMSPON: Judg=, I would object to
amending the indictment to conform to the svidence.
The evidence might want to conform with the indictment.

I think that it's reversed.
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that the defendant had a tendency to commit any of the

crimes for which he has been indicted or that he acted
in conformity with that tendency. Okay?

MR. McTIGUE: Judge, two things.

I believe the date of the threat to Carlos
Marquinez was June 7th, the first date we were
scheduled for.

THE COURT: All right. Would you a3ay that
again, something Marquinez, what were you about to say.

MR. McTIGUE: The date of threat.

THE COURT: June 7, 04°‘.

MR. McTIGUE: I think you had said June 4.

YHE COURT: 1 said -- at least 1 have Cune 7
written down.

MR. McTIGUE: Second, Judge, with regard to
the date cf alleged threats and witness tampering to
Alexis Tixi, the indictment does read November 14th,
That was the testimony given and also as indicated in
the statement at this point, I will amend that
indictment in conformity with the evidence.

THE COURT: All right.

ME. SAMSPON: Judge, I would object to
amending the indictment to conform to the evidence.
The evidence might want to conform with the indictment.

I think that it’'s reversed.
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itself, not the note which your Honor ruled was

hearsay, absent the testimony of a witness.
THE COURT: All right. You haven’'t moved

that?

MR. MCTIGUE: HNo. But I will be. I'm just

notifying the Court and counsel to something I don’t
think we had discussed on the record before this.

THE CCURT: Okay, are we ready?

MR. McCTIGUE: Yes,

THE COURT: Bring out the jury. Just with
regard to §-104, the one we just talked about. He's
not producing the note, he‘s taking the note out of
envelope?

MR. SAMSPON: Just the envelope and the
license.

THE COURT: Okay.

All right, bring out the jury.

(Jury brought out)

THE COURT: All vight, Mr, McTigue.

MR. McTIGUE: Yes, Judge.

Judge, at this time the State would move

before the Court to admit certain items which has been

marked as exhibite into evidence.

THE COUKT: Go ahead.

15

MR. NcTIGUE: They are as follows: 8-4, which
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is a photo of Carlo Margquinez identified by Alex Tixi;

§-7, which is a photo of Luis DaSilva identified by
Alex Tixi; S-8A and B, photos of a vehicle identified
by Alex Tixi; S-10, which is a photegragh cf Luis
DaSilva identified by Carlos Marquinez; 8-12A, B, C and
D, which are respectively phkotographs identified by
Josephina Garcia, A bteing a photograph of Alex Tixi, B
a photograph cf Carlos Marguinez, C a photograph of
Luis DaSilva, D being a photograph of a vehicle. §-24A
through K have already been admitted into evidence,
those being crime scene prhotos from the Thomas ftreet
in Newark location. 8-25A through I have likewise been
admitted into evidence, those being photographs taken
on Virginia Street in the city of Elizabeth. §-26 are
photographe taken at the Regional Medical E<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>