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Colloquy 3

1 THE COURT: Good morning, gentlemen. What is
2 it?

3 MR. McTIGUE: Good morning, Judge. Yes,

4 Judge. As the Court knows, on the first day of trial,
5 5-7-04, there was an incident involving Carlos

6 Marquinez and the defendant. That was the subject of a
y statement given by Mr. Marquinez, which has been

8 provided to counsel in discovery.

9 There was also a report received by me

10 yesterday, Judge; from the Hudson County police

11 officers involved. I am providing a copy of the veport
12 to Mr. Sampson at this time. The two officers involved
13 are a Detective R. Frank and an Officer B. Garcia.

14 THE COURT: Cculd you give those names to me
1% again.

16 MR. McTIGUE: Detective F. Frank. F. Frank.
17 F-R-A-N-K and Officer B. Garcia.

18 THE COURT: V as in victory?

19 MR. McTIGUE: B as in boy, Judge.
20 THE COURT: Garcia of the Hudson County
21 Sherifif's Department?
22 MR. McTIGUE: Yes, Judge, they were the
23 officers transporting the defendant to Essex County for
24 purposes of testimony.
25 Judge, there was an errcr on my part, I dia




Colloquy

1 not mention the names of those two officers to the
2 prospective jury panels during the course of the
3 proceedings. It would be the State's intention at an
4 appropriate tine in the trial to call thosge officers to
5 corroborale what I anticipate will be Mr. Marquinez's
6 statementit during his testimony.
7 To “hat extent, I would ask the Court to
8 indulge me. Perhaps you could ask the jurors sitting
9 now to acknowledge if they know those people.
10 THE COJURT: Anything else?
11 MR. McTIGUE: Beyond that, Judge, and I have
12 Mr. Marquinez's attorney in court today as we speak on
13 other matters. My information, Judge, and I have
14 provided it to Mr. Sampson, is that Mr. Marquinez has
i entered a retraxit guilty plea on charges of hurglary
16 in Somerset County. He has also entered a retraxit
17 plea to CDS charges. More particularly, possession of
18 CDS with the intent to distribute within a thousanl
19 feet of a achool in Hudson County. He has not been
20 sentenced on either charge.
21 Further, Judge, and I provided this to Mr.
22 Sampson in discovery, there's ar issue as to the
23 viability of his plea in Somerset County. Apparently
24 he was given a seven flat offer on a charge of second
25 degree burglary. The Prosecuter's QOffice has written a
Colloquy
1 letter to the judge involved, as well as counsel,
2 indicating that the matter falls within the No Early
3 Release Pct, and basically invited defense counsel to
4 fiie a motion to withdraw the plea.
5 I don't know how that will be resolved,
6 Judge, whether the State is going to have to eat a
7 mistake or be held to the offer. But in any event, on
8 neither charge is there a conviction at this point, so
9 the defendant =-- actually the witness, Judge, is not
10 subject to impeachment on this, and based on
11 discussions with Mr. Sampson, I have a pretty good idea
12 that he was goira to try to go into that area, so I am
13 toving to head .t off at the pass at this point.
14 MR. SAMPSON: Did I hear the prosecutor say
3 at this point that they don't regard it as a
16 conviction,
17 THE COURT: It is definitely not a
16 convictiorn, yes, that goes without saying.
19 MR, SAMPSON: Very convenient,
2 THE COURT: But pending charges --
21 MR. SAMPSON: Right.
22 THE COURT: -+ can be gone into.
23 MR. SAMPSON: Fine, Judge.
24 With regard to the other matters, the
25 prosecutor ~-
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1 MR. McTIGUE: Judge, I agree that the pending
2 matters csn bz gone into; however, not gone beyond the
3 pending matter as to the facts of the case.
4 THE. COURT: Yes. .
5 MR, McTIGUE: Just the existence of the
6 charge in an¢l of themselves.
7 THE COURT: That's correct.
8 MR. SAMPSON: And the fact that he has
9 entered into a plea and is awaiting sentencing.
10 THE COURT: Certainly not the plea.
11 MR. SAMPSON: It still stands, Judoe,
12 according to the letter we received from the State and
13 from the judge, the plea still stands. There has been
14 no motion to withdraw that plea. He has entered a plea
15 of guilty to the charge and is awaiting sentencing, and
16 I would assume is awaiting some consideration from the
17 State for his participation in this matter, otherwise I
18 don't know why he's here.
19 MR. McTIGUE: Judge, that does not fall
20 within the rules of impeachment in the evidence rules.
21 Certainly Mr. Sampson can bring out the
22 pendency of the charge as tending to show a motivation
23 for interest for this witness to testify.
24 Certainly if he had a conviction, that would
25 be under evidence rule and permiscible mode of
Colloquy
1 impeachment. DBut anything in between, Judge, does not
2 fall within the scope of impeachable matters.
3 THE COURT: Which witness is he going to be?
4 MR. McTIGUE: I anticipate two civilian
5 witne.'ses from the cab company this morning, Judge.
© Then depending on witness availability, he will be the
7 second or third witness after that.
8 TEE COURT: All right. We'll take a break
9 before -~ I assume we'll have our mid-morning bzeak
10 before he's a witness and we'll resolve this witness at
11 that time.
12 MR. SAMPSON: Judge, with raegard to the other
13 marter, Judge, it would seem to me that this falls
14 within, I would assume, other crimes that we're talking
15 about. Allegedly, Judge, Mr. Marquinez js in custody.
16 Mr. DaSilva is in the holding cell. Apparently on two
17 occasions he was brought into the holding cell where
18 Mr. DaSilva was being detained and there were some
19 words that were exchanged, Judge.
20 The question is, what were the words. First,
21 whether -- first, what were the words that were
22 exrhanged? Judge, there's a statement from Mr,
23 Marquinez who described the conversation I believe in
24 Portuguese. We have a sheriff's officer who says he
25 overheard and is interpreting a conversation that he
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heard in Spunish. I have recaived a -- I received the
statement from Mr. Marquinez who says one thing. I
received a statement from the sheriff's officer that
says =omething different. The language, the words were
different.

Judge, it seems that we're getting into some
collateral (ssues. We are going to need -- it's going
to be the prejudicial effect of all this, Judge,
greatly outweighs any evidential value of this. And,
Judge, as a result, I'm requesting that the whole area
be barred. I don't see that it's relevant, and I think
it opens up a whole can of worms. We have yot
differont vorsions of statements, we have got differant
language. We have got an officer that I have been told
kind of speaks Spanish, as you ramember the
conversation from the other day, and he's interpreting
some street language which he says he heard in the

o o o
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18 holding cell, which is at variance from what thr
19 witness says.
20 THE COURT: Well, that would I guess help you
21 in impeaching what the witness says. Bit certainly a
22 witness who claims to have been intimidated by a
23 defendant, that certainly ceems like it's pertinent
24 information to me.
25 MR. SAMPSON: Judge, don't we have to
' Colloquy 9

1 determine if there was an effort at intimidation before
2 we begin, and who did the intimidation? There were

3 words.

G THE COURT: I only know what you gentlemen

5 tell me. I haven't read any statements. You have told
6 me what they said.

7 MR. SAMPSON: Judge, the intimidation

8 apparently took part by a third person who was Mr,

9 DaSilva's ce«i mate at the time. So, Judge, it's going

10 to get terribly complicated and I believe it's highly
11 prejudicial to the defendant, and he will be held
12 accountable for words of a third party over whom he has
¥ 13 no control.

14 THE COURT: 1Is that correct, Mr. McTigue?
15 l«R., MCVIGUE: Judge, there were words of
16 intimidation by both Mr. DaSilva and the second person
17 in the holding cell who joined in. The officers als>
18 indicate that Mr. DaSilva -~ the difference in the
19 statement is that the officers indicate that they heard
20 profanity. There was one white ftamale orficer who has
21 a minor knowledge of Spanish. However, the second
2 officer iy a Spanish-speaking officer, and Mr.

. 23 Marquinez, that the defendant spoke to hia both in
24 Portuguese and in Spanish.
25 MP. SAMPSON: Judge, first of all, tiere
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1 needs to be 4 determination as that whatever was said
2 was intimidation.
‘ 3 THE COURT: That's not for mo to determine,

4 How is that for me to determine?

9 MR, SAMPSON: Well, don't you have to

6 determine that before you allow the testimony?

7 TPZ COURT: How am I suppose to determine

8 whether its intimidation or not? That's for the jury
9 to determine.

10 MR. SAMPSON: Judge =--

11 THE COURT: There's going to be a witness

12 tnhat says he was intimidating me. And what i.s -- is
13 there snme reason why you are not telling me what's

14 going on here with the languages?

13 MR. SAMPSON: 1It's his proffer, Judge.

1€ MR. McYIGUE: Judge, the easiest way is just
17 to submit to you what I have and let you look at it.
18 THE COURT: Meanwhile, you know I have been
9 here since 8:30. Mr. McTigue has been here since 8:30.
20 Mr. Samoson, you show up at a quarter after 9. If we
21 have these problems, I would like to resnlve them while
22 the jury is not sitting in the juryroom wondering
23 what's going on. You have certainly known about this
24 for some time. This happened when, on Monday?
25 Look, just put this all away and hold off

Nieves-direct 11
1 until the break time. Let's get the jury out.
2 You ready to go with a witness?
3 MR. McTIGUE: Yes.
4 THE COURT: Both of you keep in mind that my
5 court reporter must leave at 10 minutes to 4. So
6 whenever the last witness is on, keep that in mind.
7 Let's not start either a witness or start cross
8 examination if it's going to impede with that. I mean,
9 within reason.

10 Are you ready, Mr. McTigue?
11 MR. McTIGUE: Yes, Judge.
12 THE COURT: All right, bring oul the jury.
13 (Jurv brought out)
14 THE COURT: Call your witness.
15 Ml:. McTIGUE: Good moraing, your Honor,
16 ladies and gentlemen.
17 THE JURY: Good morning.
18 MR. McTIGUE: Please call Gloria Nieves.
19 GLORIA NIEVES, Swarn.
20 THZ COURT: All right.
21 MR, McTIGUE: Thank you, your Honor.
22 DIRECT EXAMINATION BY MR. McTIGUE:
. 23 Q. Good morning, Ms. Nieves.
24 A. Good morning.
25 Q. Now, I'm just going to ask you to ez your

I ——— S S —————



el
ODUMES WNFHFOYOdJOULEWN -

Nieves-direct
voice up so ali the jurors can haar you. Okay?
A, Okay.
Q. All right.

Ms. Nieves, I‘m going to ask you some
questions about some events that occurred in November
of the year 200(12. At that time, were you employed?

A. Yeuy, sir,

Q. And where did you work and what was your job?
A. I was a phone and dispatcher phone operator and
dispatcher at the Millennium Cab Company.

Q. Wher2 is the Millennium Cab Company located?
A. On Market Street and Jackson.

Q. All xight.

And what did you do in your job?

A. I took the phone calls, customers who cal!l in, "I
need a cab here and there," and I took the phone call

12

17 and I will dispatch a cab out,
18 Q. Back at around that time, and I'm referr.ng
19 now to November of the year 2002, did you know a young
20 man by th® name of Felix Chininin?
21 A. Yes.
22 Q. How is it that you knew Mr. Chininin?
23 A. He was cne of cur drivers.
24 Q. And at some point did you become aware that
25 ne had died?
Nieves-direct 13

1 A. Yes.

2 Q. And did you learn the manner of his death?

3 A. Murdered.

4 Q. Now, Mr. Chininin was shot and killed on

5 Novembe™~ 4, 2002. When did you learn of his death?

6 A. The next day.

7 Q. Now, on November 3 and into November 4, what

8 were your working hours?

9 A. November 3 -- November 3rd, I started at 4 in the
10 afternoon 2nd I worked till 2 o'clock in the morning on
11 the 4th.

12 Q. All right.

1) Were you the only dispatchar? Were there
14 other dispatchers working at the same time?

15 A. There was a phone operator with me at the same
16 time, Yvonna. Yvonna, I don't recall her last name.
17 Q. Now, at soma point during the hours of your
18 work on November 3, did you get a chance to spezk or
19 see Felix Chininin?

20 A. As socn as I got off.

21 Q. All right.

22 And around what time was that?

23 A. Arcund 2 o'clock, 2:05,

2¢ Q. Now, do you know a person by the name of
25 Jaimie Reyes?
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1 A. Who?
2 Q. Mr. Reyes.
‘ 3 A. He's the driver that took myself and Yvonna home

K coming off of cur shift,.

5 Q. All right.

6 Now, how did you get home taat night?

7 A. Lie Y said earlier, Mr. Reyes is the driver who
8 took us home. Every night we would have a someone take
9 us home since there's no bus, no public transportation
10 after one.

11 Q. And how would you get a hold of thnse

12 drivers?

13 A. Thers was the radio, the dispatch radio.

14 Q. Would you call a particular driver, or would
15 you just go over *the air "driver in the area, please
16 come and pick up enployee"?

17 A. Well, the procedure is, there's a list. As they
18 are free from the previous call, they get back on rhe
19 list tn take another call. So we go in order of the
20 list of how it comes in.
21 Q. All right.
22 And how did you go about getting picked up tc
23 be taken home that evening, November -- well, it would
24 be November 4, at that point?
28 A. Yes, November 4.

Nieves~direct

1 Q. Please correct me if I mistake. How did you
2 go about getting home on November 4?

3 A. Well, one driver picks up Jaimie to bring him into
G wo~x at 2, and replaces me leaving.

5 Q. When you say Jaimie, which Jaimie is that?

6 A, Soliano.

7 Q. Now, Mr. Reyes --

8 A. No. Jaimie Solano replaces me at 2 o'clock in the
9 morning to take over the shift, and Felix Chininin was
10 the driver who picked him up. So next in line was

1i Jaimie Reyes to take the next ride, and the next ride
12 was myself and Yvonna.

i3 Q. All right.

14 Now, did you see Felix Chininin at around

15 that time?

16 A, Yes.

17 Q. Under what circumstances -- did he try to

18 give you a ride home?

1¢ A. Yes.

20 Q. Will you explain what happzaed to the jury?
21 A. Well, we come out of the -- we come out of the

22 dispatch office. He's sitting outside cause ha just

‘ 23 finished dropping Jaimie Solano off, and Jaimie Reyeo

24 is already waiting there. SO he's like: "“Come on.

2l Come on, Come with me. I will give you a ride."

' ; i F o S
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1 Q. When you just said "come on. come on with
2 me," to whom are you referring to, Jaimie Reyes or
3 Felix Chininin?
4 A. Felix Chininin is telling myself and Yvonra to
5 come along with him, that he will give us the ride.
6 Q. Now, was Nr. Chininin in his vehicle at this
} time?
8 A. Yes.
9 Q. Did you notice anything in his vehicle?
10 A. Yes.
11 Q. What did vou notice?
12 A. His computer.
13 Q. Did you sce what type of computer it was?
14 A. It was a lap top.
15 Q. Had you seen that lap top computer in Mr.
16 Chininin's car before that evening?
17 A. Yes.
18 Q. What type of lap top was it?
19 A. I'm not sure of the brand name, but it plays
20 novies, it made movies.
21 Q. Had you seen Mr. Chiainin watching movies on
22 that lap top computer on prior occasions?
23 A. Yes.
24 Q. All right.
P, And where was the computer located in his
Nieves-direct 17
1 car?
2 A. Between both the front seats. There's his seat
3 here, and his seat heve between the arm rests. You can
N see it Z:iom the back. You're in the back, you can see
5 the computer or the movie.
6 Q. Now, did you actually get in his veanicle at
7 that time?
8 A. No.
9 Q. Whose vehicie did you get into?
10 k. We got into Jaimie Reyes's vehicle.
11 Q. And was that at the Market Street location of
12 Millennium Cab?
13 A. Yes.
14 Q. Now, are employees suppose to pay the
15 drivers?
16 A. Yes, wea were,
17 Q. Sometimes you did not pay?
18 A. They didn't want us to,
19 Q. All right.
20 Was there any discussion with yJu or any of
21 the drivers about payment or nonpayment?
22 A. That's why we won't take the ride from Felix
23 because we felt that he already had picked up Jainie,
24 we didn't feel that he should take us home cause he was
25 one that aidn't want us to pay.
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1 Q. Now, you saw Mr. Chininin that night, did you
2 notice anything unusval about him?
3 A. m.
4 Q. Would you rdescribe what his demeanor was
5 like, how he lodked?
6 A. Happy, you know, gung ho about working. It was
7 slow certain nights=, so that was his reason to bring in
8 the movie thing. He was happy the last time I saw him,
9 we were joking around, he wanted to give us the ride
10 and we said no. And that was it.
11 Q. Now, at scme point you got into Jaimie
12 Reyes's vehicle?
13 A. Yes.
14 Q. Where did you go immediately after you left
15 the Market Street location at Millennium Cab?
16 A. We proceeded to cross over into the Harrison --
17 that's Jackson Street into the Harrison Quick Chek.
18 Q. Now, had you been to that Quick Chek before?
19 L Yes.
20 Q. To ycur krowledge, do other drivers from
21 Millennium Cab hang out there?
22 v Yes.
23 Q. And did you stop at the Quick Chek that
24 night?
z5 A. Yes.
Nieves-direct 19
Q. And why did you stop there?
A. I don't recall if it was Yvonna or the driver,
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Jaimie, who needed cigarettes that night.
Q. Now, did you see Mr. Chininin at this point?
A. Yes, he followed us.
Q. All right.
He followed you from the Millennium Cab?
A. Yese.
Q. Did you speak with him at the Quick Chek?
A. Yes.
Q. Again, did you get out of the car?
Nc..
Q. Did he get cut of the car?
A. Yes.
2. And what was the nature of the conversation?
A. Come with me. Come with me, I have movies, I
have movies.
Q. All right.
Please forgive me, was there any sort of
relationship between you and Mr. Chininin or Yvonna and
Mr. Chininin?

A, Other than co-workers?
Qo Y‘. .
A. No.

Q. How long had Yvonna worked at Millennium, {2
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you know, at that time?
A. About five months.

Q. How long had Mr. Chininin worked there, if
you know?
A. I don't recall. I was there from July till
December, and he was ilready a driver.

Q. So a" least that period of time?
A. Yes.

Q. Did you get into his car, accept his
iavitation to see the movies?
A. "o.

Q. At some point did you lezve the Quick Chek
store?
A. Yes.

Q. And was that in -~ again, correct me if I'm
wrong, was that Mr. Reyes's car?

A. Yes.
Q. Was Yvonna still with you?
A. Yes.

Q. Where was Yvonna drcoped off? How far away
from the Quick Chek did she live?
A, Around the block from the Quick Chex. I don't
vecall the name cf the street, but if you go around the
back of the parking lot in the Quick Chek, cause her
street was a one-way, sc that would be the easiest way
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to get into her street. And she gets dropped off and
then we cross to the north Newark area where I live.

Q. Anc did Mr. Reyes take you to your north
Newark 2ddress?
A. Yes.

Q. Aftexr leaving the Quick Chek, I guess that's
Harrison?
A. Yes,

Q. Did Mr. Chirinin continue to follow you?
A. Oniy to Yvonna's house.

Q. And did you see where his vehicle went at
that point, or did you just lose sight?
A I lost sight after that.

Q. Ail right.

As you lef” Yvornna's house to go to your
house ir north Newark, did you notice if Mr. Chininin
continued to follow you in his vehicle?

A. No, he diaa't.

Q. Do you remember what type of vehicle Mr.
Chininin was driving that night?
A. No, I don't recail.

Q. Was it a regular car, any sort of different
car, if you know?
A. I'm not sure., It was either a -~ I'm not sure if
it was the classic Lincoln or the Crown Victoria, I
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1 can't remember at thies time.
2 Q. And did you have any further contact with Mr.
‘ 3 Chininin that night?

“ A. No, sir.

5 Q. Did you have any further contact with Mr.

6 Reyes that night?

7 A. Besides him Jdropring me off, no.

3 Q. When did you go to work next?

9 A I returned to Millennium that afternoon, the 4th,
10 but it was because I learned of Mr. Chininin's dezth.
11 Q. How is it that you learned of Mr. Chininin's
12 death? Don't tell us what was said by anyone, but how
13 did you learn, from whom?

14 A. I was going to school at that time, right here in

15 Essox County College, and the next morning, when 1 woke

16 uap, I get up to go to class and I catch -~ 1 call a

17 cab, but I don't call the same one from Millennium, I

18 call a different company. Again, I don't want to feel

19 obligated, they don't like charging me because they

20 know me, so I call someone els.. So then I hear from

21 that driver: Oh, ycu know, how you doing? And did you

22 hear about your driver at Millennium whe got shot?

23 Q. All right.

24 You raised the issue of payment a few times.

25 Is it a question of time being money, And the time a
. Nieves-direct 23

1 driver spends taking you is money out of his pocket?

2 A. Yes.

3 Q. Now, at some point -- were you working on the
M 4th after you finished school? Did you go to work or

5 school?

6 A. No, I didn't even finish school. I went to the

7 office, to the Millennium.

8 Q. Now, on some occasion after that, were you

9 working at a time when you received a telephone call

10 regarding the death of Felix Chininin?

11 A. Yes.

12 Q. And do you recall the exact date on which you

13 received that telephone call?

14 A. I don't recall the date exactly as in date of the

18 month, but I recall i: was the night of the wake.

16 Q. All right.

17 The night of Mr. Chininin's wake?

18 A. Yes.

19 Q. So it would have been some days afte:

20 November 4?7

21 A. correct.

22 Q. Can you approximate bow many days, if you can
’ 23 just say so?

24 A. Around four. Three, four days.

25 Q. All right.
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And at the time you received the phone call
pertaining to the death of Felix Chininin, whare were
you and what were you doing?

A. I was in the office by myself. I was in the
Millennium Cab Cowpany by myself because we were taking
turns that night to go to the wake, so it was my turn
to take over, axd 1 was dispatching and being the phone
operator.

Q. All right.

Were you the only phone dispatcher on duty
that night that you received the call that we are
referring to?

A. Yes.

Q. And approximately, if you recall, do you know
exactly what time it came in or are you able to
approximate?

A. Ten o'clock, 10:02 or 10:05, around there.

Q. Are you sure of the exact time, or is it
within a range?

A. No, that's the time.

24

21 Q. Sometime between 10:02 and 10:05?
22 A. Yes.
23 Q. And the person who called you, were you able
24 to determine what gender or sex Lhe person was?
25 A. Yes.
Nieves-direct 25
1 Q. And what was the person's gender?
2 A. Female.
3 Q. Werc you able to tell from the voice ~-- first
4 of all, we>z the voice clear on the phone?
5 A. Yes.
6 Q. Were you able to tell from the voice you
7 heard on the phone the age of the person?
8 A. Sounded like mid-thirties, mid-twenties, thirties,
G late twenties, early tlirties.
10 Q. Why do you say that?
12 A. It sounded like a mature woman.
12 Q. All right.
13 And the person speak to you in English or
14 some other language?
15 A. Spanish.
16 2% And were you able -~ what is your naticnal
17 origin, man?
18 A. Puerte Rican.
19 Q. And you worked in Millenniux Cab for how long
20 at the time?
21 A. For six months.
22 Q. All right.
23 Were there people who are cab drivers of
24 different ethic origins there?
25 A. Yes.
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1 Q. How about the countiry of Ecuadcr?

2 A, Ninety percent of them.

3 Q. Are you able to distinguish either through

4 accent or dialect the Spanish spoken by someone such as
5 yourself, born in Puerto Rico, as opposed to another

6 Spanish-speaking country?

7 A. Yes.

8 Q. What's tie different?

9 A. The accent, the dialect.

10 Q. And in listening to the female voice, the

11 voice of the mature female, I believe you stated on the
12 phone, were you able to distinguish any particular

13 accent or dialect that you recognized?

14 A. Yes.

15 Q. And what did you recognize that dialect or

16 accent to be?

17 A. Ecuadorian.

18 Q. Now, without going into specifics of what

19 somebody else said to you, did that person discuss with
20 you the death of Yelix Chininin?
21 A. Yes.
22 Q. Did that person discuss with you the manner
23 in which he died?
24 A. Yes.
25 Q. And the perscns involved?

Nieves-direct 27

1 A, Yes.

2 Q. Did you attempt in any way to try and get the
3 number of that call?

B A, Yes.

5 Q. Houw did you do that?

6 A. Well, the phone has a couple of lines, yon know,

7 and they have caller I.D. And so when that call came

8 in, I hit the button for the caller I.D., but it was a
9 private number.

10 Q. All right.

11 Did the person who spoke to you ever identify
12 themself by name, or anything? Give you any other

13 information which would give you an idea of their

14 identity?

15 A. Only thing she said --she didn't give me¢ & name,
16 she just said -~

17 Q. All right. Only as to the identity of the

18 person.

19 A. That she's & relative, she's a relative to one of
20 the guys.

21 Q. Now, what did you do after receiving that

22 telephone call?

23 A I hung up the phone and I called my boss.

24 Q. Who was your boss at that time?

25 A. Ana Goya.
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1 Q. Did you call the police or the Prosecutor's
2 Office that evening?

3 A. No, not that night.

5 Q. All right.

5 The following day, did you speak with Ms.

6 Goya about that telephone call?

7 A. Yes.

8 Q. And did you relate to her -- first of all,

9 that night, how did you reach Ms. Goya?

10 A. On her cell phone.

11 Q. Were you able to determine where she was?
12 A. No.

13 Q. Did she come down to Millennium Cab at that
14 point?

15 A. No, sir.

16 Q. The following day when you saw her, where was
17 that? Was that at work?

18 A. Yes.

19 Q. And did you discuss the nature of the
20 telephone call you had received?
21 A. Yes.
22 Q. Did Ms. Goya ask you to do anything?
23 A. She asked me to call the Prosecutor's Officze.
24 Q. And did you do it that day or did you wait
25 any period of time before you called the Prosecutar's
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1 Office?

2 A. No, I did it that day.

3 Q. And who did you call in the Prosecutor's

4 Office, if you recall?

5 A. Detective Nicole.

6 Q. Do you recall Nicole's last name?

7 A. No, I don't really.

? Q. I ask you to describe what she looks like.

5 A. Tall, black hair, slim.

10 Q. And does the name Nicole Berrian ring a bell
11 with you?

12 A. Yes, that's her.

13 Q. And did you see Investigator Berrian that

14 day, or did you see he:r on any other occasion witha

15 regard to the infermation you received in that phone
16 call?

17 A. We set up an appointment for me to nome in here
18 instead.

19 Q. And when you say “here," you mean?
20 A. Downstairs, to the Prosecuter's Office.
21 Q. And how many days, or Go ycu know when was
22 that appointaent, if you recall?
23 A. I think the next day o:r that afterncon, I don't
24 recall. You know, I came out of school straight here.
25 Q. And did you give the informaticon that you had

kit Vinkada ot o il
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1 received in the telephone call to Investigator Berrian?
2 A. Yes.

‘ 3 Q. At that time did Ms. Berrian ask you to sign
5 any formal written statement?
5 A. No.
6 Q. Did she just take no'te of the intfurmation you
7 gave her?
8 A. Yes.
9 MR. McTIGUE: I have no further questions.
10 THE COURT: Cross examine.
11 MR. SAMPSON: Thank you, your Honor.
12 CROSS EXAMINATION EY MR, SAMPSON:
13 Q. Ms. Nieves, how long did you work at
14 Millennium Cab?
15 A. For six months.
16 Q. Mnd during the time that you were there, were
17 you always working as a dispatcher?
18 A. Yes.
19 Q. And during that period of time, how long did
20 you know Felix Chininin?
21 A. Out of six months -- well, out of the five months
22 that we encountered, I would say about three.
23 Q. Now, your duty as a dispatcher was tc send
24 calls ont to the various drivers to pick up fares. Is
25 that correct?
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1 A. That's correct.

2 Q. Okay.

3 And on the day of November the 3rd, going

4 into the morning of November the 4th, tnat's what you
5 were doing. Correct?

6 A. Yes. Yes.

7 Q. And you said that there was a telephone

8 opsrator. Was that Yvonna?

B

A. Yes.
10 Q. And Yvonna was working along side you?
11 A. Well, the desk is here, and her desk is maybe
12 where that door is.
13 Q. And the calls would come into her desk?
14 A. Kell, to both desks.
15 Q. And ynu would contant the drivers via radio.
16 Is that correct?
17 A. Yes.
18 Q. Now, in order to contact the drivers, you did
19 that over the radio. Correct?
20 A. Correct.
21 Q. And was there a backup system in case there
22 was a problem? Let me rephrase the, ma'an.
. 23 Did you have cell phone numbers for any of
24 the drivers?
25 A. Sime of the drivers.

i : | R . 1“'i"-~'*
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1 Q. Okay.
2 And for Mr. Chininin, do you know if there
. 3 was a cell phone whera you could reach Millennium in
4 case of an emergency?
5 A. No, I didn't have tne numbder.
6 Q. Now, ma'am, when you dispatched these cabs to
7 various locations, Millennium Cab served a large area
8 around Newark. Correct?
9 A. That's correct.
10 Q. And some of the cabs were from north Newark?
11 A. Yes.
12 Q. And east Newark?
13 A. Yes.
14 Q. Sometimes down in the Ironbound section of
15 Newark. Correct?
16 A. Correct.
17 Q. Harrison?
18 A. Correct.
19 Q. Carnegie?
20 A. Yes.
21 Q. Any other towns?
22 A. No, those were mainly the main areas.
23 Q. And you indicated that -- well, there was a
24 fare, there was a system of fares. Correct? You
25 charged people differently depending upon where they
. Nieves~-cross 33
1 were going; correct?
2 A. Correct.
3 Q. The minimum fair I understand was five
4 dollars?
5 A. That's correct.
6 Q. And if I was joing from Carnegie to Newark,
7 do you know what my fair would be?
| 8 A. Between 8 and 10 dollars.
9 Q. And how about from e~st Newark into Newark,
10 do you know what the fair would be?
11 A. To Down Neck area of Newark?
12 Q. Yes.
13 A. Between seven -- between six and seven dollars.
14 Q. And was it customary ~-
15 THE JURY: Your Honnr. we're having trouble
16 concentrating.
17 THE COURT: Just held it up a second.
18 Okay, go ahead.
19 Q. Now, so the minimum fair would have been five
20 dollars and sometimes ii could be six, seven, eight
21 dollars?
22 A Corract.
‘ 23 Q. And if I wanted %o come from, say Carnegle -~
24 MR. MCTIGUE: Judge, at this point I will
25 object as to relevance. Again, Judge, it's -~
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1 THE COURT: I'li allow it,

2 Q. If I wanted to take a cab from Carnegie to

3 downtown, to the Ironbound section of Newark, what

4 would the fair be?

5 A. Depending on where in Carnegie. It would be,

6 again, it would be between 8 and 10 dollars.

7 Q. Okay.

8 And, ma'am, in addition to that, dc people

9 sometimes tip the cab drivers, do you know?

12 A. Yes.

11 Q. And all the drivers at the Millennium had, if
12 you know, had a license to do that?

13 A. Yes.

14 Q. Now, ma‘'am, you said that after Mr.

15 Chininin's death, the next day you were on your way to
16 class at Essex County College?

17 A. That's correct.

18 Q. And you said you found out about his death
19 from a driver from a different cab company?
20 A. That'y correct.
21 Q. Do you remember what cab compaay you usaed on
22 that particular day?
23 A. Classic Lincoln Service.
24 Q. And the driver from that service recognized
25 you a» being an employee of Millannium. Correct?
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1 A. That's correct.

2 Q. And that person began to speak to you about
3 the death of Mr. Chininin. Corzect?

M A. That's correct.

5 Q. Ma'am, in they -- do you recall that day? Did
6 you need the newspaper? Did you ever read the

7 newspaper?

8 A. Yes.

9 Q. That day, on the 4th, did you recall reading
10 any articles about Mr. Chininin's death?

11 A. I recall buying the newspaper that day after I got
12 dropped off at school.

13 Q. Yes.

14 A. But I don't recall finding it that day.

15 Q. In aadition to thiy partacular cab driver

16 from the Clausic Lincoln Company speaking te you, did
17 the drivers -- were the drivers at Millennium talking
18 about Mr. Chininia's death?

19 A. Yes.

20 Q. And they were tzlkiug about some of the

21 details of his death as they knew them to you?
32 A. Not precisely. I mean, speculating on what could
23 have nappened.

24 Q. Okay.

25 Now, the day of Mr. Chiainin's wake, you said
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1 that was three to four days after his death. Correct?
= A. That's correct.

3 Q. That would have been around November the 7th
K or November the 8th. Correct?

5 A. Correct.

6 Q. And you were working that evening. Is that

7 correct?

8 A. That's correct.

9 Q. And you said that you had been working alone.
10 Is that correct?
11 A. Correct.
12 Q. Now, around 10 o'clock in the evening of
13 November the 7th, do you recall receiving -- you said
14 you recall receiving a telephone call. Correct?

15 MR. McTIGUE: Judge, I will object just to
16 the statement of the date. There was no exact date

17 given, just three or four days.

18 THE COURT: 1I'll allow it. Go ahead.

19 Q. Do you recall receiving a telephone call --
20 you saic somewhere in the 2rea of 1C p.m. Correct?
21 A. Yes.
22 Q. Now, this telephone call lasted for some
23 period of time. Correct?
2 A. Correct.
25 Q. Do you recall approximately how long you were
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1 on the phone with the person who called?

2 A. About five to six minutes.

3 Q. So it wasn't a very, very brief phone call,

- there was some substance to it; correct?

S A. Correct.

3 Q. Now, you have indicated that you knew that

7 the caller was a woman. Correct?

8 A. Yes.

9 Q. And you indicated that you spoke to

10 Investigator Berrian about this. Right?

11 A. Yes.

12 Q. And Investigator Berrian was from the Essex
13 County Prosecutor's Office?

14 A. Yes.

15 Q. And you called her aboat that; correct?

16 A, Correct.

? Q. Do you recall describing the caller as being
18 an older woman?

19 A. Yes.

20 Q. Those were the wcrds you used when you spoke
21 to Investigator Berrian back in November of 2002. This
22 was an older woman; correct?

23 A. Yes.

24 Q. And you indicated that you speak both Spanish
25 and English; correct?
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1 A. That's correct.
2 Q. And based upon your experience, you're able
' 3 to determine different accents. Correct?
4 A. That's correct.
S Q. And it was your determination that the woman
6 who called you, this older woman, spoke with an
7 Ecuadorean accent. Correct?
8 A, Correct.
9 Q. And she was speaking to you about the death
10 of Mr. Chininin. 1Is that correct?
11 A. That's correct.
12 Q. And she provided you with certain details
13 about his death. Correct?
14 A. That's correct.
15 Q. And whern you were asked by the assistant
16 prosecutor, you said that she identified herself as a
17 relative of one of the guys. Is that right?
18 A. Tnat'a correct.
19 Q. That's wvhat she told you?
20 A. Yas.
21 Q. Now, you provided this information to the
22 Prosecutor's Office. Correct?
23 A. Correct.
24 Q. And you went down and you spoke to
25 nvestigator Berrian of the Prosecutor's Cffice.
‘ Nieves-cross 39
1 Correct?
2 A. Correct.
3 Q. As a dispatcher at Millennium Cab Company,
4 you are famil’'ar with the various phone numbers that
5 the Millennium Cak Companv uses to receive telephone
6 calls. Cecrrect?
7 A, Yes.
8 Q. Now, on the date that you received this phone
9 call, you were able to determine which line you
10 receivad the telephone call on. Correct?
11 A. That's correct.
12 Q. Did you give that information to Investigatos
13 Berrian?
14 A, Yes.
15 Q. And after you 4ot that phone call, you spoke
16 to the owner of the cab company?
17 A. That's correct.
18 Q. And you told her the information you
19 received., Correct?
20 A. That's correct.
21 Q. And shortly after you got that call, you
22 received a phone call from Mr. Thininin's father.
. 2 Correct?
24 A. I don't recall.
25 Q. Well, when you spoke to Investigator Berrian
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1 at the Essex County Prosecutor's Office, didr't you
2 tell her that shortly therezfter you got a phone call
‘ 3 from Mr. Chininin's father who requested that you tell

“ him what the caller had said about his son's death?

5 A. Yes.

6 Q. Yes?

7 A. Yes.

8 Q. At that time, did you receive information

9 about some individual by the name of El Chato?

10 MR. MCTIGUE: Judge, I object at this point.
11 May I be heard at sidebar?

12 (The fellowing takes place at sidebar)

13 MR. McTIGUE: Judge, Mr. Sampson is going to
14 the hearsay statement which is contained in the

15 telephone call.

16 THE COURT: Hearing argument,

17 MR, SAMPSON: Judge, it would seem to me that
18 if the Prosecutor's Office received information

19 concerning it, I didn't even go into the details, I
20 just asked her if he received information concerning El
21 Chato, and I think I'm allowed to find out if there wag
22 an investigation conducted with regard tc that

23 information. He opened the door, Judge. Ile asked her
24 abour the phone call. He asked her about receiving

25 this information and someone saying that wax a
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1 relative. So it seems to me that I am at least allowed
2 to in fact ask about that. !le opered --

3 THE COURT: No, he didn't openrn any door to

4 the hearsay.

5 MR. SAMPS(N: That she was a relative of one
6 of the individuals. He elicited that.

7 THE COURT: Well, in any event, the details

8 of the phone cail are not coming cut through this

9

witness.
10 MR. SAMPSON: But they already have, Judge,
11 in terms of being a relative.
b THE COURT: The answer is the objection is
13 sustained.
14 MR. SAMPSON: Yes, your Honor.
15 {(The following takes place in open court)
16 Q. And, ma'am, in terms of the information that
17 you received that night orn the phene, did you ever come
18 down to the Prosecutor's Office to give a sworn or
: written statement?
20 A, No.
21 Q. You told them what you knew?
22 A Correct.
‘ 23 Q. But you never were asked to sign any document
24 or any statement?
25 A. I don't remember.

l-u---------..---llli
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1 Q- All right, ma'ar, thank you very much.

2 THE COURT: Anything else, Mr. McTigue?

3 MR. McTIGUE: No further questions, Judge.

4 THE COURT: You may step down.

$ THE WITNESS: Thank you.

6 (Witness excused)

9 THE COUR1: You need an interpreter now?

8 MR. McCTIGUE: We may need about a five-minute
9 hreak, Judge, to get the interpreter.

10 THE COURT: Ladies and gentlemen, you can

11 just go into the juryroom for a short period of time so
12 we can get an interpreter for the next witness.

13 (Jury excused)

14 THE COURT: 1In any event, to avoid having

15 another mid-morning break, let's have a discussion we
16 were going to have at the mid-morning break now.

17 MR. SAMPSON: Judge, is this Mr. Marquinez?
18 THE COURT: Excuse me?

19 MR. SAMPSON: I'm sorry, Judge.
20 MR. McTIGUE: I believe Lhe discussion we
21 were to have, Judge, was regarding the allegations made
22 by Mr. Marquinez against Mr. DaSilva. »&nd, Judge, what
23 I will do, Judge, is offer a statement tc your Honor
24 which will be marked as an exhibit, Judge. The next
25 consecutive number I believe is in the sevonties,
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Judge. I'm looking for my list.

I believe, Judge, the marking on that should
be 5~74.

THE ZOURT: Mr. McTigue, 4o ynmu intend to try
to bring out anything this other person said other than
the defendant?

MR. McTIGUE: Not the exact words, Judge,
only the person joined in yelling at him, that person
had been in the cell with hr. DaSilva and joined into
the conversation. The exact words, Judge, I think are
obviously hearsay.

I have located a copy of the report submitted
by the officer, which I will! mark as S$-75.

MR. SAMPSON: Your Honor, respectfully, it
would seem -~

MR. McCTIGUE: Judge, if I could just finish
getting the marking in and submitting it. And that is
a cne-page report of Detective R. Frank.

THE COURT: All right.

Mr. Sampson.

MR. SAMPSON: Your Honor, it seems to me that
by opening this issue, we raise a number of other
issues that are preiudicial to thir defendant and I
think has a real chance of causing an unfairness to
th.s defendant.

fion s
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First of all, we zre going to have to explain
to the jurors that we have a conversation that's taking
place in the holding cell of this court. I don't know
how else we explain “o them the prescnce of these two
sheriff's officers.

THE COURT: They were escorting the witness.

MR. SAMPSOIl: And the conversation took place
where and how?

THE COURT: We can eliminate where the
conversation took place.

MR. SAMPSON: Oh, well, Judge, that --

THE COURT: What?

MR, SAMPSON: And then we have this other
person.

THE CCURT: We can eliminate the other
person.

MR. SAMPSON: Finally, Judge, do we have a
discrepancy between the words that Mr. Marquinez says
were used and the words that the sheriff's officer says
are used?

LT

21 THE COURT: It goes to credidbility. How
22 often do you have two witnesses that don't have some
23 different words about a statement?
24 MR. SAMPSON: Judge, these have vastly
25 different ~--
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1 THE COURT: They are not vastly different.
2 One includes a curse and one doesn't.
3 MR. SAMPSON: Well, Judge, if you are going
4 to intimidate s~zeone, that would be the best way to do
5 that by screaming profanities. And, Judge, the
6 question was whether the intent was to intimidate.
7 THE COURT: Not in my mind. There's no doubt
8 in my mind what these words are intended to mean. If
9 there's a doubt i the mind o. the jurors, they are free
10 to and should adopt whatever they feel the intent is.
11 MR, SAMPSON: Which words, Judge, are you
12 talking about, the sheriff's officer or the words of
13 Mr. Marquinez?
14 THE COURT: Both.
15 MR. SAMPSON: Jucge =--
16 THE JOURT: But whether they are in my mind
17 or not is not really important. The jurors will make
18 the determination.
19 MR. SAMPSON: Judge, I just put my obiection
20 nn the record, and I think it dces have a great
21 possibility of causing prejudice to the defendant at
22 this point. Most things that the presecutor introduces
23 are for the purpose ¢f causing prejudice to the
24 defendant,
25 MR, McTIGUE: Judge, just for the record, I
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would 2lso indicate, as your Honor knows, it is
prejudicial but it is not impermissively prejudicial.
And case law, and I refer particularly to State vs.
Pratt. I don't have the ciite, but I know the case,
Judge. A defendant i not permitted tc benefit from
his own misconduct.

THE COURT: aAnd the other issue was what
could be used to impeach Mr. Marquinez with regard to
those pending charges, and it is only pending charges.
The fact that there's a plea is inadmissible.

MR. SAMPSON: Why is it inadmissible, Judge?

THE COURT: Because there's a court rule that
says so.

MR. SAMPSON: Judge, I have got a copy of a
piea that this defendant put through, and I have got a
copy of a letter from the Court advizing him that it
would be up to his counsel if he wishes to speak to
withdraw the plea.

Judge, if I may have a copy of the motion by
counsel suggesting tc me that the plea has been
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21 withdrawn, I will withdraw my objection.
22 THE COURT: I don't care if the plea has been
23 withdrawn or not, it's not admissible.
24 MR. SAMPSON: Judge, then do I get to ask
25 this defendant why he's here testifying totay? He's
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1 obviously testifying here hoping to receive scme
2 berefit.
3 THE COURT: That's possible. That's why you
4 are allowed tc ask him about his pending charges.
5 MR. McTICUE: Judge, for the record, that may
6 be his expectation. There is no deal with him
7 whatsoever with regard to either of those charges, and
8 I can confirm that through his attorney who is sitting
Q in court and told me there was no connection this
10 morning.
11 MR. SAMPSON: Judge, being defense counsel, I
12 understand this is why pending is being held, I assume,
13 to see how he doas at trial 30 that later on he can
14 receive the benefit of his testimony.
15 TME COURT: Weli(, my understanding is that
16 the rules of evidence don't permit a guilty plea to be
17 used in any criminal or civil proceedings against that
18 person who pled, so I'm not allowing it and that's the
19 end of that.
20 Was there another issve? I think there was
21 another issue, wasn't there?
22 Oh, I never did tel) the jurors about the two
' 23 officers whose namec were mentioned, so we'll do that
24 as soon as we bring out the jurors.
25 Are we ready to brirq out the jurors now? i
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MR. McTIGUE: Yes.

THE COURT: Bring them out.

(Jury brought into courtroom)

THE COURT: Ladies and gentlemen, it took 2
little longer than I expected. We did some additional
things, so this was jyour mid-morning break, even though
I didn't allow you cut of the courtroom this time.

Additionally, there are two additional names
that are going to be added to the list of people whose
names may be mentioned or may be witnesses in the case.
One is a Detective R. Frank, and another, an officer B.
Garcia, both Zrom the Hudson County Sheriff's
Department. I3 there anyone who recognizes either of
those names?

(No response)

THE COURT: And I se¢e no hands raised.

You may call your next witness, Mr. McTigue.

MR. McTIGUE: Thank you, your Honor.

The State calls as its next witness, Mr.
Jaimie Solano.

e S S S S S
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21 I will indicate t» the Court and the jury we
22 will be requiring the services of an official court
23 interpreter for this witness's testimony.
24 (Interpreter, Illiana Marty, sworn)
25 JAIME SOLZ2NO, Sworn.
. Solano-direct 49
1 THE COURT: You may proceed.
2 MR. McTIGUE: Thank you, your Honor.
3 (The following questions and answers are
4 given through the interpreter)
5 DIRECT EXAMINATION BY MR. McTIGUE:
6 Q. Good morning, Mr. Solano.
7 A. Good morning.
8 Q. Mr. Solano, do you speak a language other
9 than English?
10 A. No.
11 Q. Do you speak Spanish?
12 A. Of course, Spanish and English.
13 Q. All right.
14 How much English do you speak?
15 i I would say half.
16 Q. All right.
17 Are you more comfortabln speaking in your
18 native language?
19 A. Yes, I am.
20 Q. All right.
21 ! would ask you that as I put guestions to
22 you, to wait for the court interpreter to translate the
. 23 questions, even though you may understand some of the
24 words that I speak to you.
25 A. Okay.

i , : = ;";,
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Solano~direct

Q. Mr. Solanc, 1I'm going tc ask you some
questions about some events that occurred in the year
2002; more particularly, in the year of November, 2002.
Do you recall anything unusuzl happening with regard to
one of the drivers of Millennium Cab Company at about
that time?
A. At that tine?

Q. Yes or no.
A. Yes.

Q. In November of 2002, were you employec by the
Millennium Cab Company?

A. Yes.
Q. What was your job with the Millennium Cab
Company?

A, Dispatcher.

Q. And what were your duties as a dispatcher for
the Millennium Cab Company?
k. Take the calls and send out the cars.

Q. And were you working at any time on November
) or November 4, the year 20227
A. Yes. I had the marly moraing hour shift.

Q. And what time of the day or night did that
shift start?
A. From 1 to 7 a.m.

Q. All right.

50
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Solano-direct
Now, did you know a person by the name of
Felix Chininin on that date and time, November, 20027
A. Yes.

Q. How is it that you knew Felix Chininin?

A, He started to work in the company. He was a new
driver.

Q. Do you recall how long he had been working
there as of November of 20027
A. About four monti.s.

Q. Four months?

A. Something like that, uh huh,

Q. Do you know a person at that time, and I
refer to November of 2002, by the name of Juimie or
Hymie Reyes?

A, Yes.

Q. How is it that you knew Mr. Reyes, and de you
know what he did for a living?

A. He was wourking as a driver, as a taxi driver. He
was the brother of one of the owners of a -~

THE INTERPRETER: Interpreter ncesds to
clarify something. Answer: Of that cab company.

Q. Do you know if Felix Chininin owned the car
he drove?

A. No, he was not, he was just a driver.
Q. Do you know who -- was Felix Chininin drivi=sg

51
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1 a car, to your knowledge, on November 4?

2 A. Yes, he was.

3 Q. Do you know the owner of that car?

5 A. Yes.

5 Q. Who was that person?

€ A. His name is Sergio Eras,

7 C. Is that Z-R-A-S?

8 A. Yes.

9 Q. Now, on November 4, what time did you get to
10 work?
11 A. At one c'clock in the morning.
12 Q. All right.
13 And how ¢id you get to work that morning?
14 A I used to always call the base so that they would
15 send a car nome to pick me up.
16 Q. Did you do that on November 4 to get to work?
17 A. Yes, I did.

18 Q. And was the driver sent to your house to picl
19 you up?
20 A. Yes, and it was him.
21 Q. When you say "him," to whom do you refer?
22 A. Felix Chininin,
2 Q. Without telliag us the number or your
24 address, cn what stieet and city did you live at that
25 time?
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1 A. Pacific Avenue in Harrison.

2 Q. How far away was that from the Millennium Cab
3 Company where you worked?

4 A. ALout five minutes away.

5 Q. Al right.

6 When Mr. Chininin came to get you, did you

7 get into the vehicle he was driving?

8 A. Yea.

a Q. And were you able to observe how he looked at
10 that time?

11 A. He was fine. He was happy.

12 Q. Did you notice -- other than that, dia you

13 notice anything unus:tal or out of the ordinary about

14 his demeanor?

15 A. No, he was pietty much the same every day.

16 Q. And how is that?

17 A. He was always happy. He was a happy person. He
18 liked his job.

19 Q. When you got into Mr. Chininin's car. did you
20 see anything in the car?
21 A, Yes, I saw a computer.
22 Q. Could you describe the computer that you saw
23 in his car?
24 A, A lap top.
25 Q. Okay.
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1 Had you sven that computer in Mr. Chininin's
2 car before?

3 A. No.

q Q. L right.

5 Was the computer on when you got there?

6 A. It was on, and he was watching a movie.

7 Q. Nov:;; after you got into the car at your home,
8 did you go directly to vour base at Millennium?

9 A. Yes.

10 Q. Do you know a lady by the name of Gloria

11 Nieves?

12 A. Yes.

13 Q. How is it that you know Ms. Nieves?

14 A. She was a dispatcher, just like I was. She did
15 the same job, and I would replace her.

16 Q. All right.

17 Did she work on the shift before you?

18 A, Yes.

19 Q. Do you know a young lady by the name of

20 Yvonna?
21 A. Yes.
22 Q. Do you know what Yvonna's last name is?
&3 A. I really don't remember it.
24 Q. All right.
25 How is it tlat you know Yvonna?
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1 A. She used to take calls with the dispatcher. She
2 used to help the dispatcher with the calls.

3 Q. Was she working at the same time or at a

4 differert time that night or morning with Gloria

5 Nieves?

6 A. They started at the same time. They would finish
7 at the same shift.

8 Q. Did you see how Ms. Nieves and the lady you
3 knew as Yvonna left _heir work place that night?

10 A. As far as I remember, they called a taxi cab to
11 come pick them up to take them. And as far as I

12 remember, I think it was Jaimie Reyes who picked thea
13 up.

14 Q. Dicd you see where Felix Chininin went after
15 he dropped you off”?

16 A. Ha left me there, he reported himself free, and
17 then he started -~ he reported so that he was starting
18 taking calls.

19 Q. And was anyone else working with you that
20 night as an operator, or another dispatche:, or were
21 you alone that evening?

22 A. No, I would work alone.
23 Q. And is chat because of the hour, or for some
24 other reason?

25 A. Mostly because of the hour, because at that hour
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that I came in, therz wasn't really that much work.

Q. After Felix Chininin checked in, reported him
back on the air, Jil you see where his vehicle went?

A I really didn't.

G. I take it you were working inside on the
radio?

A. He was wurking for the company.

Q. Okay, all right.

Mr. Solano, does the Millennium Cab Company
keep a record of the dispatches that go out over the
air?

A, Yes.

Q. And on November 4, what time did you actually
start working as a dispatchar as opposed to when you
arrived?

R At about 1:15.

Q. And throughout the rest of the morning, say
till about 6 o'clock in the morning, were there any
other dispatchers on duty, other than yourself?

A. No.
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21 Q. Now, you had indicated that the company keeps
22 records of dispatches you make to particular drivers?
23 A. Yes.
24 Q. I'm going to show you an exhibit which has
25 been marked S-73 for identification. Do vou recognize
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1 this document, $-73, Mr. Solano?
2 A. Yes.
3 Q. What do you recognize S-73 to be?
4 A. Thozs were the calls that I dispatched.
5 Q. And those are calls you dispatched to Felix
6 Chininin?
7 A. No. Mostly they went to a number 19. I'm not
: 8 sure if it's here. They would all pick up a call., 1I
' 9 don't know who was go.ing to get it, so I don't know
10 which one was his.
11 Q. All right.
12 Do you recall dispatching Felix Chininin to a
13 location at 330 Woodside that evening in Newark?
14 A. Yes.
15 Q. And do ths reco.ds indicate what time you
16 madn that dispatch?
33 A. Yes.
18 Q. And what time do the records reflect?
19 A, Two fifty-six a.m.
20 Q. All right.
21 Now, do you knuw if Felix Chininin responded
22 to that call?
‘ 23 A. Yes, ne cid.
24 Q. All right.
25 And how is it that you know he responded to
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that cali?
A. Through the radio we were communicating.

Q. Now, are you familiar with the city of
Newark?

A, Yes.

Q. Where generally is Woodside Avenue, what part
of the city?

A. North Newark.

Q. Now, was 330 Woodside Avenue the last
location you dispatched Felix Chininin to?
A. Yes.

Q. After that, did vou have any communication
with Mr. Chininin rejarding fares that he had in his
car?

A. When he took the call, he ended up in Down Neck.
Then he reported himself that he was free. A few
minutes later, he reported that he picked someone from
the street.

Q. All rinmht.

Did he indicate to you the number of people
and the type of people he had picked up. or just that
l.e had picked up a fair?

A. Just that he picked up a fare.

Q. Did he indicate to you the location where he

may have been when he picked up the fair?

Se
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A. On the five corners.

5 Where is that located?
A. It's around 200 Ferry Street where Wilson Avenue
starts.

Q. Now . after that communication with Mr.
Chininin, did you have any further contact with him
that night?

A. No.

Q. Did you attempt to call him on the radio to

give him further dispatches?

A. Yes, bescause he had been out for a long time, and
I had him out, and I needed to know what was going on.
Q. Were you abi2 to reach him on the radio?

A. No, never.

v How many cimes, if you recall, did you
attempt to reach him on the radio dispatch service that
you had?

A, We always do it about three times.

Q. Do you have a specific recollection cor is
that just your knowledge cof general procedure?
A. That's what I did three times,

Q. Do you recall at approximately what time it
was that you last heard from Felix Chininin?

A. It was around 3:30, 3:35.
Q. Now, after you were unaktle to reach Mr,

59
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1 Chininin using the radio equipment you had at
2 Millennium, did you attempt to communicate with him in
3 any other way?
4 A. Not really. until I got a call from Elizabeth that
5 the car was parked in & driveway, and it should be
6 picked up because otheirwice the tow truck will take it.
7 Q. Approiimately what time was that?
& A. At about 5:30 in the morning.
9 Q. Did you ever attempt to communicate with Mr.
10 Chininin that morning using his cell phone?
11 A. Yes, a few times.
12 Q. Aas that before or after you received a call
13 from the Elizabeth Police Department?
14 THE INTERPRETER: Iaterpreter needs
15 repetition of that answer,
16 2. That was before, that was before the call I
17 received because they called me, the man called me that
18 the car was blocking the driveway.
19 Q. I'1l rephrase.
20 You indicated that thére was a time when you
21 last heard from Felix Chininin. 1Is that correct?
22 A. Yes. The last time he reported on the radio that
23 he had picked someone up.
24 Q. 2nd there was another time when you received
25 a call from the Elizabeth Police Department?
Solano-direct 51
1 A, Yes.
2 Q. Between the time you last heara from Felix
3 Chininin and the time you received a call from the
- Elizabeth ?clice Department, did you try to reach Mr.
5 Chininin on a cell phone?
6 A, Yes.
7 Q. How many times, if you recall?
8 A. About seven times.
9 Q. And after you received a call from the
10 Elizabeth Police Department, did you try again to reach
11 him on the cell phone?
12 A. Yes, of course.
13 Q. Do you recall how many times you tried after
14 getting the call from the Elizabeth Police?
15 A. Mauy times,
16 2. At any time, did you receive an answer to
17 those calls to his cell phone number?
18 A. No.
19 MR. McTIGUE: I have no further questioens,
2 Judge.
21 MR. SAMPSON: No questions. Thank you, your
22 Honor.
23 THE COURT: You may step down,
24 (Witness excused)
25 THE COURT: May I release the interpreter?
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1 MR. McTIGUE: Yes, Judge.

2 THE COURT: Thank you.

. 3 MR. MCTIGUE: Judge, may I have one moment to

4 release the witness using the services of the

5 interpreter?

6 THE COUI'T: VYes.

7 MR. MUTICUE: Thank you, your Honor. I

8 anologize.

9 THE COURT: You may call your next witness.
-0 MR. McTIGUE: Yes, Judge. The State cal's as
11 its next witness Ms. Josephina Garcia.

12 JOSEPHINA GARCTIA, Sworn.

13 THE COURT: Go ahead.

14 MR. McTIGUE: Thank you, your Honor.

15 DIRECT EXAMINATION BY MR. McTIGUE:

16 Q. Good morning, Ms. Garcia.

) A. Good morning.

18 Q. Ms. Garcia, I'm going to ask you to keep your

19 voice up and tc speak clearly so all the jurors can

20 hear you, and please keep all your answers to m¢ in

21 words, verbal, rather than nodding your head as you are

22 now.

23 A. Okay, sir.

24 Q. Ks. Garcia, I'm going to ask you some

25 questions about some eveunts that occurrad late in the
. Garcia-direct 63

1 year 2002, in November, 2002, regarding the shooting

2 death of a man by the name of Felix Chininin. Do you

3 recall those events?

4 A, Yes.

5 Q. Ms. Giwrcia, where were you living in November

6 of the year 20022

7 A. 148 Wilson Avenue, apartment 1, first floor, in

] Kearny, New Jersey.

E Q. And as of November 4, or the general time
10 around there, did you know a person by the name of
11 Carlos Marquinez?

12 A. Yes, I did, sir.
13 Q. How long had y»u known him at that time,

14 around November of 2002?

15 A. Arosund a period of two to three years.

16 J All right.

17 And what was the nature of your relationship,
18 if any, with him?

19 A I had a relationship with him, I dated him at the
20 time.

21 Q. Was that an intimate relationship?
22 R. Yes.
‘ 23 Q. Did you know a person at that time by the
24 name of Alex or Alexis Tixi?
25 A. Yes, I did.
o
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1 Q. How long had you known him, Tixi, as of that
2 time, November of 20022
‘ 3 A. Well, I didn't know him for long, like about six
B months or so.
5 Q. How is it that you came to know Mr. Tixi?
6 A. Through Carlos.
7 Q. To ywwur kncwledge, was he a friend of Carlos?
8 A. Yes.
9 Q. Now, I say Carlos, I refer to Carlos
10 Marquinez.
il A. Yes.
12 Q. 0id you know a person by the name of Fernando
13 at that time?
14 A. Yes.
15 Q. Do you see him in court today?
16 A. Yes.
17 Q. Would you point him out and describe what
18 ne’s wearing?
19 A. He's wearing like a blue/gray shirt, gray/blue
20 shirt and the tie got like goli and black.
21 MR. SAMPSON: Identifying the defendant for
22 tke record, your Honor.
23 Q. How long had you known this wman that you
24 pointed out in court at that time?
25 A I know him for about the same amount of time that I
. Garcia-direct 65
1 met Alex, like a period of six, five to six months.
2 Q. And how is it that you came to know the
3 defendant in this case?
4 A. Throuz Carlos.
5 Q. Was Ye a friend of Carlos, to your knowledge?
6 A. Yes.
7 Q. Had he been to ycur house before?
8 A. Yes.
9 Q. On how many uccasions, if you recall?
10 A. A couple of occasions.
11 Q. Had Alex Tixi been to your house prior to
1 November 47
13 A. Yes.
14 Q. Approximately how many occasions?
15 A. He went more thun Feriando did, because he was
16 always with Carlos.
17 Q. Now, I'm going to direct your attention to
18 the early morning hours of November 4, 2002, at that
19 time were you at hcme?
20 A, Yes.
21 Q. And did there come a time, sometime in the
22 early morning hours, where you saw any one of the threse
. 23 men I just described, Carlos Marquinez, Alex Tixi oT
24 the man you have described as Fernando?
25 A. Can you repeat the question again, sir?
-
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Q. Did you see them that night, the three men I
named?

Yes.

Q. And where was it that you saw them?

At my house.

Q. At the time you saw them at the your house,
before they arrived, what were ycu doing?
Sleeping.

Q. Did you have any children in the house at
time?

Yes.

Q. Wkat child or children weres present in the

¢ at that time?

Well, my little son, whicn I call Tito, whose name

is Giancarlo, and my scn Loui2, and my nephew

Guil
A.
A.
A,

to s
Al

lermo.

Q. Were they in the house?

Yes.

Q. Were they in separate rooms?

Yes.

Q. And what were they doina, if you know?
Sleeping.

Q. Would you describe how it was that you came
ee the men that night?
They came to my house and they knocked.
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Q. #Who is it that Xxnocked, if you know?

A. I'm nct exactly sure, put I think it was Alex.

Q. Who vas the person -- did you open the door?
A. Yes.

Q. Wno was the first person you saw as you
opened the door?
A. Alex.

Q. And where was the defendant, and where was
Carlos, as you opened tre door?
A. They were outside.

Q. Do you know how they arrived at your house?
And by that I mean, on foot, in a vehicle?
A. I have no idea.

Q. And when you opened the door, did any of the
men say anything to yo’) as they were at the door?
A. No.

Q. Did they come into your house?
A. Yes.

Q. Did each of the three, all three come in?
A. Yes.

Q. Fere any of the men holding anything as they
came into your house?
A, Yes.

Q. Who was helding something?
A Fernando.
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Q. The man you pojinted out in court today?
A. Yes.

Q. Were the lights on or off in your house?
A. They were off.

Q. At some point were the lights turned on after
tney entered?
A. No.

Q. Were you able to see in the lighting
conditions who you were looking at and what they were

doing?
A. Yes.

Q. And what did you see Fernando have in his
possession?

A. Like a notebook lap top.
Q. Could you describe it, please?
A. Well, I guess it was black.
Q. And when you say a lap top, what do you mean?
A. One of them liittle computers, a computer.
Q. And how was he holding it?
A. I don't exactly recall because 1 was sle.uping at

€8

21 the time, and I went to bed, but he was holding it in
22 his hand.
23 Q. Was it wrapped in znything, or was it free
24 standing under his arm?
25 A. No, it was not.
Garcia-direct 69
1 Q. Now, had you ever seen Fernando with a lap
2 top computer before?
3 A. No, sir.
4 Q. And what did tr2z men do as they came in your
5 house?
6 A. Well, Carlos laid in my bed, and then Alex sat on
7 some bag of clothes that I had by my bed. Fernando
8 went to the bathrocom, he went to the bathroom, I guess
9 to use it.
10 Q. All right.
11 Did you see him go into the bathroom?
12 A. No.
13 Q. Where were you at the time he went inte the
14 bathroom?
15 A, Laying in my bed.
16 Q. All right.
17 Where is the bathroom with regard “o your
18 bed?
19 A. It's like a distance from -- like my living room
20 is after my room, and then the kitchen, and then the
21 bathkroom.
22 Q. All right.
23 How many rooms arve there in your apartment?
24 A. Three bedroom apartments, but a living room and

kitchen.
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1 c. Now, did any of your children that you have
2 described as being in the house come out of their rooms
3 at this time?
4 A. No.
5 Q. Now, you indicated you .laid down cn your bed?
6 A. Yes.
7 Q. Am I correct in restating your testimony that
8 Carlos also laid down with you?
9 A, Yes.
10 Q. And you said Alex did something, what was it
11 he did?
) A. He sat down by the bed on some bags, some bags of
13 clothes.
14 THE COURT: Could you repeat that answer?
15 MR, SAMPSON: I'm sorry, your Honor, I
16 couldn't hear that?
17 THE WITNESS: I said he sat by the side of
18 the bed in some bags of clothes.
19 Q. And what about Fernando, what did he do?
20 A, He came back from the batrhroom and s.i down at the
21 foot of my bed.
22 Q. And what was he doing at that time?
23 A. He wasn't doing nothing, he was just there.
24 Q. All right.
25 Around what time of the marning was thiz?
Garcia-direct 7
1 A. Around 2 or 4 o'clock in the morning.
2 Q. Do you recall the exact time?
3 A. Yes.
o Q. Around what time?
5 A. Around 3, 3 or 4.
6 Q. Do you know the exact time, or are you just
7 estimating?
£ A I don't know the exact time, it was around that
9 time.
10 Q. So around 3 or 4 in the morning?
11 A, Yes.
12 Q. Ncew, did you have any conversation with the
13 men as they came in, did you talk %o them?
14 A. Yes.
15 Q. With whoa did you speai?
1€ A. To Fernande.
17 Q. And what was the nature of your conversation
18 with Fernando?
19 A. Well, I just asked him, because he had some stains
20 on hig shirt, and I asked him what happened, and he
21 said he got into a little accident.
22 Q. Weil, did ycu notice, when you say stains,
23 did you notice the clothing he was wearing?
24 A. Yes.
25 Q. could you describe the type of clothing he
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1 was wearing that night that you saw?

2 A. He was swearing like a bone white sweater and it
3 had like some kina of logo in the front.

o Q. Anything about his pants?

5 A. His pants, like khaki pants.

6 Q. You indicated you saw some stains on some of
7 his clothing. What arezs of his clothing did you

8 observe stains on? ;

9 A. Like around his broad shoulder, and like in the
10 middle.
11 Q. Did you notice any stains on his pants?
12 A. No.

13 Q. Did you get a look at the computer?
14 A. No.

15 Q. Did you see if there was anything unusual

16 about the computer?

17 A. No, sir.

18 Q. Now, you asked him about the stains on his
19 clothing?
20 A. Yes.
21 Q. What did the stains appear to be, fto your
22 observation?
23 A. Blood stains.
24 Q. And he indicated ¢ you that he had gotten in
25 some sort of fight?
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1 A. Yes.

2 Q. What did he say?

3 A. He said that somebody tried to jump him.

4 Q. And did b2 indicate that that fight was over
5 the computer?

6 A. Nc, he never stated such a thing.

7 Q. Excuse me?

2 A. No, he never stated such thing.

? Q. Okay.

10 Did he give you any details of the fight that
11 occurred between him and the person he said jumped him?
12 A. No, sir.

13 Q. How long was your convearsation with him?

14 A. Not long, like five minutes, probably lass.

13 Q. Now, you indicated that you don't know how
16 the three men arrived. 1It's a your apartment; is that
17 right?

18 A, Yes, that is correct.

19 Q. Excuse me?
20 A, That is correct.
21 Q. Do ycu know if Carios owna2d a car?
22 A. No.
23 Q. Is it that you cCon't know if he owned a car
24 or he didn't own a car?
25 A. I ¢id not know if he owned one.
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1 Q. You had been dating aim for how long?
2 A. For two to three years, Well, he had one at the
3 time, but I don't know what happened to it.
B Q. All right.
5 For the several months before --
6 A. He didn't have one.
7 Q. What about Alux, d= you know if Alex had a
8 car?
9 A. No, he didn't have one also.
10 Q. Did Fernando have a ca:?
11 A. Yes.
12 Q. What type of car was it that he had?
13 A. A black jeep.
14 Q. Now, did Alex Tixi have any nickname that you
15 knew him by?
16 A. I always xnew him by Alex.
17 Q. When the men came in, did you get a chance to
18 look at them, see how they looked, what their demeanor
19 was?
20 A. No.
21 Q. Well, were any of them excited, nerwvous,
22 anything owt of the ordinary?
23 MR. SAMPSON: Objection, your Honor. I
24 object to the question.
25 THE COURT: Hold it. (bjection sustained.
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1 Q. What observations did you make of the men as
2 they came in, say, with regard to Alex?
3 MR. SAMPSON: Asked and answered, your Honor.
4 THE COQURI: 1I'll allow the question.
5 A. Can you repeat the questicn again, or explain it
6 in a term that I could understand?
7 Q. When the three men, Alex, Carlo and Fernando,
El came into your house, did you get a look at them?
K A. Yes.
10 Q. Did you get a chance to see how they looked?
11 A. Yes.
12 Q. What did you observe, if anything, about
13 Alex?
14 A. That he was nervous.
15 c. When you say nervous, what do you maan?
16 B Like sad. Like sad and depression, like worried.
17 Q. What about Carlos, how did he look to you?
18 A. He was acting calm.
19 Q. What about Fermando?
20 A He was just pacing back and forth.
21 Q. All right.
s Was he speaking as he was pacing?
22 A. No.
24 Q. Now, you had indicated at one point in the
25 morning you had a conversation with -~ or at least Mr.
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DaSilva told you about a fight he had had. Is that
correct?
A. Yes.

Q. Did he go inta any »f the decails of that?
A. No.

Q. While you were ther? with the three men in
your apartment, did you cone=ume any food or beverage,
or anything else?

A. No, sir.

Q. How long -- did you eventually go back to
bed?

A. Yes.

Q. And how long were you up when the three men
came in?

A. Like for 20 to 30 minutes.

Q. And during that period of time, did you have
any discussions with these men?
A. No.

Q. Well, did Carlos tell you why he came to your
house?

21 A. No.
22 MR. SAMPSON: Objectior, your Homor, She
23 just answered she didn't have any discussion.
24 THE COURT: 1I'lli allow it.
25 Q. Did Carlos tell you wiiy he had come to your
Garcia-direct 77
b} house at 3 or 4 in the morning?
2 A. Mo, sir.
3 Q. Did you ask him why?
4 A. No.
5 Q. Was that sonething usual?
6 A, Yes.
7 Q. For Carlos?
8 A. For Carlos.
9 Q. Based on your relationship with him?
10 A. Yes.
11 Q. What about Alex, your relationship with him
12 was different; is that cosrect?
13 A. Yes.
14 Q. Was it usual for Alex to come over at 3 or 4
15 in the morning?
i6 A. No.
17 Q. Did you ask Alex why are ycu here?
18 A, No.
19 Q. What about Fernando, you had a different
20 relationship with Fernando thaa you did with Carlos; is
21 that correct?
22 A. Yes.
23 Q. Did you ask him why are you at my house at 4
24 in tha morning?
25 A. No, sir. &
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1 Q. After that period uf time passed, 20. 30
2 minutes, did you go to sleep?
. 3 A. VYes.
N Q. Did you see what hippened with Alex?
5 A. He left.
6 Q. Approximately what time was it that he left?
7 A. A few minutes belors T went back to sleep.
8 Q. Now, you had indicated that he had laid down
9 on a pile of clothes. 1Is that correct?
a0 A. Yes.
11 Q. Did he fall asleep for any period of time?
12 A. No.
13 Q. Excuse me?
14 A. No.
15 Q. Did Carlos leave?
16 A. No.
17 Q. Did he stay the night?
18 A. Yes.
19 Q. When, if you recall, was it that he left?
20 A. Six o'clock in the afternoon, the next day.
21 Q. He went to sleep with you?
22 A. Yes.
23 Q. And he awoke with you?
24 A. Yes.
25 . What about Fernando, how long did he remain
' Garcia-direct 7%

1 at your house?

2 A. He left when Alex left.

3 Q. And how long had Fernando been at your house
4 from the time he arrived with the othor tvo men until
5 the time he left?

6 A, A half hour.

7 Q. And other than the brief conversation that

8 you have describad having with Fernando, and his

9 pacing, was he doing anything else in your house

10 hetween the time he arrived and the time he left?
11 A. No.
12 Q. When he left, did he take the computer with
13 him?
14 A. Yes.
13 Q. During the time he was in the house with the
16 computer, waere was the computer?
17 A. It was on top of the bhed.
18 Q. All right.
12 Did you look at it?
20 A. No.
21 Q. You had a computer on your bed, and you did
22 not observe it?
‘ 23 A. He had it by my foot.
24 MR, SAMPSON: 1I'm sorry, could you repeat the
25 answer, please?

LIIIlIIIlIIllIIIIIIIIIIIIIIIIIIIIIIIII
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1 THE COURT: You could you repeat the answer?
2 THE WITNESS: I: was by the side of my foot.
3 Q. Did it upset you at all when you found out
4 from Fernando that he nnd been in a fight?

5 A. No.

6 Q. Did Alex leave witl Fernando, or did they

7 leave separately?

8 A. Thay left together.

9 Q. And did you see -- were you in a position %o
10 observe whether or not they got into any sort of car
11 when they left?
12 A. No, sir.
13 Q. Did you stay in vour bed cr your bedroom as
14 they left?
15 A. Yes, I stood in my bedroom.
16 Q. Did they indicate to you they were leaving?
17 Did they say anyvthing when they were leaving?
18 A. They just said they was leaving.
19 Q. Do you know were where Alex lives, generally,
20 if you don't know his specific address?
21 A. I know he live on Central Avenue in Harrison.
22 Q. What about Fernando?

> A. No, I have no idea.
24 Q. You have no idea where Fernando lived?
25 A. No idea.
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1 Q. Did you know Fernando's full name at that

2 time?

3 A. I only knew him by Fernando.

5 Q. When was it -- did you kncw him as Louis

5 DaSilva at that time?

6 A. No.

7 Q. Did there come a time after that, that you

8 learned what his full name was?

Rl A. Yes,

10 Q. Now, at any time that night or in the days

1 following the early morning hours when the three men
12 came to your house, did you report that or mention it
13 to anybody in law Onforcement?

14 A, Excuse me?

15 Q. Did you call the cops?

16 A, No.

17 Q. At some point, were you contactod by the
18 police?

19 A. No.

P> Q. Well, at some point were you asked to come
21 down to the Essex County Prosecutor's Jffice?

2 A, fes.

23 Q. When was that?

24 A. About a month later.

25 Q. And who was it from thy Prorecutor's Office,

- R e Rl
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1 if you recall, that contacted you?
Fi A. Nicole Berrian.
3 Q. And how did she reach you, by telephone, in
4 person?
5 A. She came personally to the house.
6 Q. And were you asked to come to the
7 Prosecutor's Office?
8 A. Yes.
9 Q. And did you understand that you were going to
10 be asked questicns at the Prosecutor's Office?
11 A. Yes.
12 Q. And aid you understand that the guestions you
13 were going to be asked were about the three men who
14 came to your house?
15 A. Yes.
16 Q. Ard that was when?
17 A. I don't recall the exact date.
18 . You indicated about a month later?
19 A. Absut a month iate-.
20 Q. Now, in the time between the three men came
21 to your house in the early murning hours of November 4,
22 and the time that the Prosecutcr's Office sought you
23 out for questicning, did you learn of the death of a
24 livery cab driver in Newark?
25 A. Yes.
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1 Q. How is it that you learned of his death.
2 A. Through the news.
3 Q. The news?
4 A. Yes.
5 Q. Did you read zbout it in the newspapers or
6 see it on TV?
7 MR. SAMPSON: Objection.
8 A. T™v.
9 MR. McCTIGUE: May we be heard at sidebar,
10 Judge?
11 (The following takes place at sidebar)
i MR. MCTIGUE: I'm not asking her about
13 content, I'm asking her abour mode of media. There
14 were a number of wanted posteriors out, there were
15 newspaper articles, and there were TV spots on
16 Spanish-speaking television on Channel 41.
17 MR. SAMPSON: I don't uncerstand the
18 relevance of how she found out about this incident.
: MR. McTIGUE: It goes, I think, partially to
20 the nature of her cooperation with the State, whether
21 she found that out and still withheld her cooperation
22 and failed to report it until we went out and got her.
23 THE COURT: 1I'll allow it,
24 MR. MCTIGUE: Thank you.
25 (The following takes nlace in Open court)
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1 Q. Ms. Garcia, I'm going to ask you the same
2 question. %ithout telling me what you read or what you
3 saw or heard, how was it that you found out about the
R shooting death of = livery cab driver?
5 A. Through the nevis anci the TV.
6 Q. And when was that? How long after the death
7 of that livery cab driwzr?
8 A. About two days later.
9 Q. And at any time did you receive any
10 information pertaining to Fernandn?
11 A. No.
12 Q. And that slaying?
i3 A, No, sir.
14 Q. That was rot contained in any of the matters
15 you saw?
16 A. No.
17 Q. Now, when you went down to the Prosecutor's
18 Office, how did you get there?
19 A. They drove me over here to the court.
20 Q. All right.
21 And did you go voluntarily?
22 A. Yes.
23 Q. And where were you brought when you came to
24 the Prosecutor's Office?
25 A. This pbuilding.
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1 Q. And did you give statements at that time?
2 A. Yes.
3 MR. McTIGUE: Judge, exhibits S-11 and §-12.
N Q. Ms. Garcia, I'm going to show you two
5 documents that have been marked for identification,
6 that's how we keep track of records in the court. One
7 is marked S-11, that appears to be a hand written
8 document, do3s it not?
9 A. Yes.
10 Q. Whose handwriting is that?
il A. Mines.
12 Q. All right.
13 And rhere appeari -- 1 show you another
14 document, S-)2. Do you reccgnize that document?
13 A. Yes.
16 Q. That appears to be a type-written statement,
17 four pages in length. 1Is that right?
1 A. Yes.
19 Q. And that is dated 12-2-027
20 A. Yes.
21 Q. And is that the statement that you gave to
22 Investigator Berrian?
23 A. Yes.
24 Q. And it indicates that the time that statement
25 was started was 1:14 in the afternoon, Is that
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1 correct?

2 A. Yos.

3 Q. You need a tissue?

4 THE WITNESS: Yes.

S MR. McTIGIE: Can I get a tissue, Judge?

6 Officer, cio we have tissues? Thank you,

7 officer.

8 COURT OFFICER: You're welcome.

9 Q. I will continuve. It indicates the statement
10 ended at 2:45?

11 A. Yes.

12 Q. Going back to S-11, the handwritten document,
13 how did that come to be prepared?

14 A. Because when they went to pick me up, I just

15 wanted to get out of theare so I didn't know they wes
16 going to ask me questions, and I just wrote it.

17 Q. Were you seated alone for some period of time
18 at the Prosecutor's Office?

19 A. Yes.
20 Q. And correct me if ['m wrong, did you grab a
21 piece of paper and write down what you thought they
22 were going to ask you?
23 A. Yes, I did.
24 Q. Pid anyone suggest any of the answers to
25 this?
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1 A. No, sir.

2 Q. This is just what you said happened?

3 A. Yes.

4 Q. All right.

5 Dit the investigator who ultimately

6 questioned you, Investigator Berrian, know that you

7 were writing this?

8 A. No.

9 0. Was anyone in the room with you when you

10 wrote it?

11 A. No, just my little son.

12 Q. All right.

13 When the investigator came back, d.d she ask
14 you why did you write that out?

15 A. Yes, she did.

16 Q. Pid she indicate to you that she wanted to
17 take a more formal statemen: from you?

18 A. Yes.

18 Q. And did she in fact do that?
20 A. Yes, she did.

21 Q. And looking at $§-12, is that the more formal
22 statement?

23 A, Yes.
24 Q. And how is this statemen® prepared?

25 A. By questioning, coNputer.
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Q. You would be asked a question?
A, Yes.
Q. Would you then give an answer?
A. Yes.
Q. And would she type it down?
A. Yes.

Q. Apd way it being done in front of you?
A. Yes.

Q. And as you went along, did you have a chance
to see if there were ary errors or things you warted to
change?

A. Yes.

Q. And did that process occur as it was being
typed on the computer?
A. Yes.

Q. And then after that was typed up on the
computer, did she print it out?
A. Yes.

Q. And did you again have a chance to read it
over and make sure everything in there was as you
wanted it to be?

A. Yes.

. Did anyone suggast to you any of the answers
in there?
A. No.
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Q. Did they write down what you told them?
A. Yes.

Q. Did anybody try to put words in your mouth?
AQ No.

Q. Now. during the course -- after you read that
statement over, and you had a chance to be satisfied as
to its contents, did you sign that statement and swear
that what was in there was true?

A. Yes.
Q. Did you sign each of the pages?
A. Yes.

Q. Indicating that you were satisfied that what
was in therc was true?
A. Yes.

Q. Now, on the top of §~12 there's a correction
that appears as to the date, and there are some
initials after that.

A. Yes.

Q. Can you explain to the jury what that is?
A. My initials and 2 2.

Q. There's a date crossed out?

A. Yes.
Q. What's the date that's crossed out?
A. A 3.

O, $0 the statemeant was taken on December 2nd?
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1 A. Yeah.
2 Q. Now, during the course of giving that
3 3Jtatement, were you asked questions about the -- you
4 were asked quGstions about the men who were at your
S house?
6 A. Yes.
7 Q. Is thal corzrect?
8 And were you asked to look at certain
9 photographs so that you could indicate who, to the
10 investigator, who you were talking about; is that
11 correct?
12 A. Yes.
13 Q. Were you shown a photograph of Alex Tixi?
14 A. Yes.
15 Q. I'm going to show you an exhibit which aas
16 been marked S-12A. Do ycu recognize that?
17 A, Yes.
18 Q. What do you recognize S-12A to be?
19 A. Alex, and my signature.
20 Q. Who is the person w'o appears in what appears
21 to be a photograph?
22 A, Alex Trini.
23 Q. Trini you call him?
24 A. Uh huh.
25 Q. Is that the person that camn to your house
Garcia-direct 91
1 with Fernando and Carlos?
2 A. Yes.
3 Q. And you indicate your name is there; is that
4 correct?
5 A. Yes.
6 Q. And there's also a date written therq?
7 A. Yes.
8 Q. What date is written there?
9 A. December 2nd, 20°2.
10 Q. And in particular on these there appears to
11 be something else?
12 A. Alex.
13 Q. Who wrote that on 12A?
14 A I did.
15 Q. Okay.
16 And showing you now 5-12B tor identification.
17 A, That's Carlos.
18 Q. And vhen you say "Carlos,” what is Carlosa's
19 last name?
20 A. Marquinez.
21 c. And were you skown his photograph during the
22 taking of the statement $-127
23 A. Yes.
24 Q. And there again appears to be a signature, a
25 name and a date in parenthesis. What's the signature?

r——
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A. Josephina Garcia.
Q. And the date?
A. 12-2-02.
Q. Anc the nane?
A. Carlos.

Q. Is that your writing?
A. Yes.

Q. And the persor in that photngraph, is that
Carlos Marquinez who you described coming to your house
early in the morning hours of November 4?

A. Yes, that is Cerlos.

Q. Showing you now S-12C for identification, do
you recognize that?
A, Yes.

Q. What is that?
A, Fernando.

Q. It's a photograph of Fernando?
A. Yes.

Q. And, again, there appears to be a name, date
and a name in parenthesis on that exhibit §$-12C for
identification. Whosc signature is on there?

o ¥ Mine.
Q. And the date?
A- 12-02-020
Q. And the name in parenthesic?

92
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A. Fernando.
Q. Is that all in your writing?
A. Yes.

Q. Is that the person who came into your house
with Carlos ond Alex in the early morning hours of
November 4, 2002?

A. Yes.

Q. Now, diresting ycur attention to page 3 of
exhibit S-12, the statement indicates that you were
shown a picture a black and white photo of an Hispanic
male. Is that correct?

A. Yes.

Q. And that's the photo you identified as
Fernando?

A. Yes.

Q. Were you able to provide Investigator Berrian
with a last name at that point?

A. Silva.
Q. Excuse ne?
A. Silva.

Q. Were you able to give S~I~L-V-A, Silva,
S-1-L-V=-A?
A. Yes.

Q. And were you abie to provide an address for
Fernando at that point?

93
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1 A. No, sir.
2 Q. You still had not found out where he lived?
3 A. No.
‘ B Q. Now. you had also indicated that you were
5 aware that Fernando had a car. 1Is that right?
6 A. Yes.
7 Q. Wer: ynu asked to give a description of that
8 car by Investigator Berrian?
9 A. Yes.
10 Q. Were you able to give her a description?
11 A. Yes.
12 Q. And what description did you give her?
13 A. A black jeep.
14 Q. All right.
15 And on December 2, were you shown photus of
16 that jeep?
17 A. Yes.
18 MR. McTIGUE: S-12D, your Honor.
19 I'm going to show you an exhibit which has
20 been marked S-12 for identif{cation, your Homor. It
21 appears to be a photograph. Orn the back of that
22 photograph there appears rto be a name and date.
23 A. Ves.
24 Q. Do you recegnize this exhibit?
25 A. Yes. ]
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1 Q. What do you recognize this exhibit to be?
2 A. That's the jeep that Fernando used to own.
3 Q. All right.
4 And were you shown this photo by Investigator
3 Berrian on December 27
6 A. Yes.
7 Q. And after you identified what was in the
8 photograph, did Investigatcr Berrian ask you to date
3 and sign that photo?
10 A. Yes.
11 Q. And does your signature and the date 12-2-02
12 appear on the back of the exhibit wmarked $-12D?
13 A. Yes.
14 Q. vid you see Fernando again after he came to
18 your house in the e.rly morning hours of November 4?
16 A. NC.
17 Q. You never saw him again?
18 A No, sir.
19 Q. Did you see Carlos after that?
20 A. Yes.
21 Q. Did you discusa the incident with him?
22 A No.
. 23 Q. Mot at all?
24 A. Not at all.
25 Q. What about Alex?
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A. No. I saw him like a couple of months later.

Q. Did you speak with him at that time?
A, No.

Q. Did you mention anvthing about that night?
A. Nc, sir.

Q. Why is it that you didn't?
A. Excuse me™

Q. Why didn't you speak to him about that night?
A. Because.

Q. Well, ycu had, by that time, spoken to the
Prosecutor's Office, had you not?

A, Yes.

Q. You didn't choose to discuss it with either

one of them after that?

A. No, I chose not to speak about it.
MR. McTIGUE: Nc further questions, Judge.
THE COURT: Cross examine.

CRUSS EXAMINATION BY MR. SAMPSON:

Q. Ma'am, did you just say that you never
discussed this incident again 7ith Carlos after that
night?

A, Yes.

Q. Do you have your statement in front of you,
your statement the prosecutor just asked you about? Do
you have that?

e S S R el =l el ol el
CVYWODdOUVEWNMFHOULDDJdOWUE WM

NN
W N e

N
w

Garcia-cross 37
A. No.

Q. Well, let me show you -- may I have the
marked exhibit, please. Thank you.

Tat me show you your statement. This is the
statement that you just said you gave; right?
A. Uh huh.

THE COURT: S-12.

Q. Now, let me ask you. Prior to you testifying
here today, you have b_en here in the courthouse this
merning. Correct?

A. Yes, sir.

Q. Cid you talk to the prosecutor Lefore you
testified -~
A. Yes.

Q. -~ this moraing.

How about Investigator Berrian, did you speak
to her about your testimony?

A. Today?

Q. Yes.
A, No.

Q. How about yesterday?
A. No.

Q. Did you speak to the prosecutor's other
investigator about your testimony?
AC “o.
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Q. You have never talked to any member of the
Prosecutor's Office about your testimony today?

A. No.

Q. Ma'am, a momert ago you said that you had not
spoken tc Carlos alwout this after that incident.
Correct?

A. Yes.

Q. Let me show you page 4 of your statement
here. Now, you gave this statement on December the
2nd, 2002. Correct? You gave this statement December
the 2nd, 2002. Correct?

A. Yes.

Q. On December the 2nd, 2002, you were asked the
question: What did you and Carlos talk about last
night? Correct?

A. Yes.

Q. So last night would have been December the

1st, 2002. Correct?
A. Correct.
Q. So when the Assistant 7rosecutor asked you if

98

21 you had talked about that incident after November the
22 4th, and you said no, that was untrue. Right?
23 A. Excuse me, can you reca2ll the question?
24 Q. Wnen you told the prosecutor a moment ago
25 that you never spoke to Carlos about this incident
Garcia-cross 98
| after November the 4th, 2002, that was not true.
2 Correct?
3 A. After November the 4th?
B Q. I* says here in your statement that you spoke
3 to Carlos December the 1st, 2002, Correct? That's
6 what it says rigut there, right? You signed this
7 document, didn't you?
8 A. Yes.
9 Q. You signed thii?
10 MR. McTIGUE: Judge, can we get one question
H at a time?
12 THE COURT: One gquestion at a time, Mr.
13 Sampson.
14 Q. Did you sign this document?
15 A. Yes.
16 Q. That is your signature, Joseprina Garcia.
17 Correct?
18 A. Yes.
19 Q. Now, the assistant prosecutor asked you if
20 you had even made correstions to it?
23 A. Yes.
22 Q. Because you had changed the date showing that
23 you had read it and were familiar with its contents.
24 Correct?
25 A Correct.
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1 Q. So this is your statement?
2 A. Yes.
3 Q. It was true when you gave it?
4 A. Yes,
3 Q. To the best of your knowledge?
6 A. Yes.
7 Q. Todey, wnen the assistant prosecutor asked
8 you if you talked apout it with Carlos after November
9 the 4th, 2002, you said you did not.
10 MR. McTIGUE: Judge, can I be heard at
11 sidebax?
12 (The following takes place at sidebar)
13 MR. MCTIGUE: The question was, if she spoke
14 to Carlos after November 4, and she says in the
15 statement that she spcke to him December 1. How is
16 this a prior inconsistent statement, and why?
17 THE COURT: I'm sorry, go ahead. 1 was
18 zeading this.
19 MR. McTIGUE: My gquestion has been repeated
20 by Kr. Sampson sereral times, did you speak to Carlos
21 about this after December 4th?
22 THE COURT: November 4.
23 MR, McTYGUE: After an hour he is saying
24 December.
25 THE COURT: No, he said November 4.
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1 MR, McTIGUE: Then I will withdraw it.
2 (The following takes place in open court)
3 Q. Now, ma'am, have you had a chance to think
- about my guestion?
5 A. Yes.
6 Q. So after, to put it plainly, December the
7 1st, 2002, you did speak to Carlos. Correct?
8 A. Correct.
9 Q. And you have had an opportunity to read this.
10 Correct?
11 A. Yes.
12 Q. Did the prosecutor give you a copy of your
13 statement?
14 A. No.
15 Q. You have naver read this after you gave it?
1 A. Well, I read it when they took it, but I nevar had
11 a copy.
18 Q. And you didn't review it for your testimony
19 here today?
20 A. Today, no.
21 Q. All right.
22 In the statement of Cecember the 2nd, 2002,
23 you were asked: "Phat did you and Carlos talk about
24 last night?"
25 Do you remember being askel that gquestion on
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December the 2nd, 2002?
A. Well, sir, I don't remember cause too many things
happened to me after that.

Q. I understand, ma'am. So if you would be kind
enough, would you piease read your statement?

A. You want me to read it?

Q. See if 't %elps refresh your recollection as
to what you told the prosecutor on December the 2rd,
200z.

A. You want me to read it out loud?

Q. No, ma'am, just read it to yourself, please,

first.
Ma'am, does that help you refresh your memory
as to what you told the prosecutor on that day?
A. Yes.
9. So when you spoke to Carlos on December the

17 2nd, 2002, is it fair to say that he told you if anyone
18 talks to you ==
19 MR. McTIGUE: Objection, Judge. Mr. Sampson,
20 I believe, is mixing Jdates.
21 MR. SAMPSON: All right, U'm sorry.
22 Q. On December the 1st, 2002, when Carlos spcke
23 to you, correct, Jdid you tell the Prosecutor's Office
24 “hat he told you: If anyone asks you question if he
25 was there two or three Sundays ago, to tell them that
Garcia-cross 103
1 he was with you all night?
2 A. Yes.
3 Q. S0 on December the 1st, Carlos called you and
4 asked you to lie about the events of that night.
5 Correct?
6 A. Correct.
7 Q. On November the 4th, 2002, you were residing
8 at 148 Wilson Avenue in Kearny. Correct?
9 A. Yes.
10 Q. ¥ho did you live with at that location?
11 A. My two sons and my nephew.
12 Q. You have one son that's three years old?
13 A. Yes, he was three at the time.
14 Q. That's Tito?
15 A. Yes.
16 Q. And have you another son lLouis who is 21?
17 A. Yes.
18 Q. And your nephéew Guillermno was living with you
19 as well?
20 A. Yes.
21 Q. That apartment, how many bedrooms is it?
22 A. Three.
23 Q. And &t that point was Carlos Marquinez living
24 with you as well?
25 A No, sir.
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1 . Did he have » key to the apartment?
2 A. No.
‘ 3 Q. How often Jdid he stay with you during that
4 period of Novemher, 20027
5 A. On and off.
6 Q. On and cff.
7 So he wax frre to come and go as he chose,
8 sometimes he stayed with you?
9 A. Mot when he chose, when I wanted him to come.
10 Q. Whenever you wanted him to come over, he
11 would come over?
12 A. Yes.
13 Q. How much was he staying with you during that
14 period of time?
15 A. Like once a month.
16 Q. Now, you said this was a relationship, a
17 romantic relationship with him?
18 A. Was just a fling thing.
19 Q. Well, you had feelings for him, he had
20 feelings for you, a3 far as you knew?
21 A. You could put it that way.
22 Q. Now, on the day we are talking about, you
23 were in bed asleep. Correct?
24 A, Yes.
25 Q. Lo you know what time he went to sleep that
. Garcia-cross 108
1 evening?
2 A. No.
3 Q. Would it have been your normal -~ this was a
4 Sunday night. Correct?
5 A, Yeu.
6 Q. Would it be -~ do you know what time ynu
7 would normally go to bed?
8 A. Around 10. I work nights.
9 Q. S0 you had gore to becd around 10 o'clock that
10 evenring; correct?
11 A. Yes.
12 Q. And you were awakened by a sound at the deor.
13 Correct
14 A. Yes.
15 Q. Now, did yov say Carlos has a key or he
16 didn't have a key?
17 A. He doesn't have a key, sir.
18 Q. So someone was knocking at your aoor?
19 A. Yes.
20 Q. Do you know who was knecking at your aoo.?
21 A. Alex.
22 Q. Now, if you were asleep and the door was
‘ 23 closed, how do you xnow Alex was knocking at the door?
24 A. Because the knock woke me up.
2 Q. Anc when you went -- you went te the deoor to
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1 answer it yourself?
2 A. Yes.
3 Q. And when you went to the door, Alex was at
4 the door?
5 A. Yes.
6 Q. Correct?
7 A. Yes.
8 Q. So evea tnough it was Carlos that you had the
9 relationship with, it was Alex who was knocking at the
10 door. Yes?
11 A. Yes.
12 Q. And it was Alax who was the first one through
13 the door -~
14 A. Yes.
15 Q. -~ to enter the apartment. And after him
16 came Carlos and Fernando DaSilva. Correct?
17 A. Correct.
: Q. How long after Alex entered the apartment did
19 Carlos and Mr. DaSilva enter the apartment?
20 A, Right after.
21 Q. Right after.
22 So are you a heavy sleeper? Were you sound
23 asleep when you heard the knock?
24 A. Yes.
25 Q. And you are asleep and the lights are off in
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1 the apartment. Correct?
2 A. Yes.
3 Q. Because everyone in the apartment is asleep?
4 A, Yes.
5 Q. Right.
6 And yot did testify earlier that when you
7 came in, you never turned the lights on?
8 A I didn't.
9 Q. Right?
10 A. Right.
11 Q. So the iights in the apartment stayed off.
12 Right?
13 A. Yes.
14 Q. And this is 3 oz 4 o'clock in the morning, so
15 it's dark outside?
16 A. Yes.
17 Q. So the only light in the apartment would have
18 been coming from =~
19 A. The street.
20 Q. Outside street lights.
2% Did you have niinds or curtains on the
22 windows?
23 A Mini blinds.
24 Q. Mini blinds. And they were closed?
25 A. Yes.
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1 Q. So it would have been relatively dark within
2 the apartment. Correct?

3 A. Correct.

B Q. Now, when you -- when they entered the

5 apartment, what was Alex carrying, if anything? %hat
6 was he carrying?

7 A. I don't remember sering him carrying anything.

8 Q. Okay.

9 How about Carlos, was he carrying anything?
10 A. No, not that I recall.
11 Q. Okay.
12 You said you saw Mr. DaSilva carrying
13 something?
14 A. Yes.
15 C. Now, within that dark room with the lighte
16 turned off, you saw something in his hand?

17 A. Yes.

18 Q. Okay.

19 And how big an object was it?
20 M. Like that comprter --
21 MR, McTIGUE: Excuse me. Can we get an
22 indication which object she was pointing tc?
23 MR. SAMPSON: Weli, there 2:r2 two in front
24 of -- are you talking about this one?
25 A. Yes.
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1 Q. All right. I don't know.

2 I don't know, your Honor, maybe 12 by 10.

3 MP.. MCTIGUE: May I hold the object up for

3 the jury? Ms. reporter, for the record, I'm holding up
5 a lap top computer that's being uvtilized by the court
6 reporter.

7 MR. SAMPSON: Twelve by 10, your Honor.

8 MR, McTICUE: Judge, I think the jury has

9 seen it, we can measure later and come to an agreement.
10 Q. In any event, ma'am, you saw him carrying a
11 rectangular-shaped object. Correct?

12 A. Yes, correct.

13 Q. And it was black, according to your

14 statement., Ccrrect?

15 A. Correct.

16 Q. And you are telling me that in the dark,

17 lights off, shades on the window, a black lap top, you
18 were able to see dark stains on this object?

19 A. I didn't say I saw dark stains on the object, sir.
20 Q. Oh, so you didn't see dark stains on tie

1 object?

22 A. Excuse me?

23 Q. S0 you did not see dark stains on the object?
24 A. No, I didn't,

25 Q. Wheit you came to the door, you let them in.
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1 Correct?
2 A. Yes.
3 Q. Did any cf the other cccupants of the
4 apartment get out of bead when they heard all this?
5 A, No.
6 Q. So your threi-year-old son didn't come out of
7 his bedroom?
8 A. No.
9 Q. And not your other son, or your other nephew,
10 no one came out of the room?
11 A. No, sir.
12 Q. After you let them in -- well, when they
13 entered the apartment, this was into the living room
14 area?
15 A. Yes.
16 Q. And did you stay in the living room area for
17 a while?
18 A, No.
19 Q. Everyone immediately went back to your
20 bedrcom?
21 A. I went to my room and then Carlos followed me to
22 the room, and then Alex and Fernando came right behind
23 him.
24 Q. Did you go back to your room because you were
25 tired and you had been awakened in the middle of night?
Garcia-cross 111
1 A. Corract.
2 Q. Is it fair to say that you were still half
3 asleep when this was going on?
4 A. Yes.
5 Q. And you went back to your room and got back
6 in bed?
7 A. Yes.
8 Q. Anc you also said that Carlos laid down on
2] the bed with you?
10 A. Yes.
11 Q. Did he take his clothes off? Did he take his
12 boots off?
13 A. No, ‘he didn't tock nothing off.
14 Q. He just laid acown?
i5 A. Yes.
16 Q. And while he was doing that, Alex Tixi also
17 came into the room?
18 A. Yes.
19 Q. And where did you say Alex was?
20 A. He was to the vright of the bed, sitting on sl“a
21 bag.
22 Q. He was sitting on some bags?
23 A. Bag of clothes,
24 Q. They were your clothes?
25 A. Yeah, laundry clothes that I had 4did two days

TR A R SR (* SN g o
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before.

Q. So these weren't things that they brought
into the apartment, these were things already in the
apartment, the laundry?

A. Yes.

Q. And at that point Alex headed forward -- I'm
sorry, Mr. DaSilve hesded towards the bathroom?
A, Yes.

Q. Did he make any stcps on the way to the
bathroom?
A. No.

Q. No stops, oxay.

And when he went into the bathroom, did you
hear water running, toilets flushing, anything?
A, He used -- he went to use the bathroom.

Q. Well, I assume the door was closed. How dc
you know that?

A. Because that's where he was saying he was going.
Q. My question was, did you hear any water
rianing, like the sink being turned on, or the toilet
flushing, or anything?

A. No, sir.

Q. Now, do you recall how Mr. -- well, do you
recall what Alex was wearing at that particular night?
A. What he was wearing?

S e e e e e e
CYWODIdOUVHBEWNFOYWDJdJhUa WK -

NN
W N

NN
L

Garcia-cross 113
Q. Yes. Do you recall what Alex was wearing?
A. Well, he always would wear a cap.
Q. A basebali cap?
A. A baseball cap.
Q. He had on sneakers, boots, do you recall?

A. Yes, he hid, I guess he had sneakers, and he was
wearing a jacket.

Q. Uh huh.

Did you see, was Alex covered in blood?

A. No, sir.

Q. Did you see any blood on his pants?
A. No.

Q. Did you see any blood on his shirt?
A. No.

Q. How about Carlos, what was he wearing?
A. He was wearing jeans.

Q. Yes.
A. And a jacket.

Q. What did he have on his feet?
A. Boots.

Q. Boots.

Do you know what kind of boots?
A, Tims.
Q. What color boots?
A, Tan.
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Q. Tan, light color.
When you saw Carlos that evening, did he have

any blood on his shirt?
A. No, sir.

Q. Did Carlos have any Mlood on his pants?
A. No, sir.

Q. Did you notice any blood on Carlos's boots?
A. No.

Q. In the morning when you woke up, you say
Corlos was stiil there?

A. Yes.
Q. His clothes were still there?
A8 Yes.

Q. And in the iight of day, were ycu able to see
any blood on any of Carlos's clothes?
A. No.

Q. When Mr. DaSilva entered your home that
evening, how was he dressed?
A. With a bone-white sweater.

Q. I'm scrry?
A. He had a bone-white whether.

Q. Bone white, white almost the color, like this
pad?
A. Bone, lilke beige.

Q. Khat kind of pants?
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A, Khaki pants.
Q. What kind of footwear did he have on?
A I didn't look at his foot.

Q. You didn't lo=Xk at it. In your statement to
the police, you saia this bone-white shirt, this
sweater he had on, had some xind of symbol on the
chest. Correct?

A. Yes.

Q. Do you recall what kind of symbol it was?
A. No, sir.

Q. Was it like a sports logo, or do you recall?
A. Maybe like a flag?

Q. Are you guessing, or ycu don't -- are you
sure?

A. I don't recall It.
Q. You don't recall.
In your statement, there's nothirg in there
about Mr. DaSilva wearing a jacket -~
A. No.
Q. -= is there?
A. No, sir.

Q. No mention whatsoever of a jacket anywhere in

your statement. Correct?
A, Correct.
Q. Ai.d when you gave the statement to the
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Prosecutor's Office back on Decesber the 2nd, 2002, you
mentioned there were spots on Mr. DaSilva's --
A. Yes.

Q. -- shirt and pants.
A. I didn't say on his pants.

Q. Where did you see the tipots?
A. in his shirt.

Q. Was he like completely covered.

No, only spots like sparkles.

Q. Sparkles. Well, sparkles are -- well.

The size of a dime.

Q. The size of a dime. He wasn't like coated?
A. NOO

Q. And wou didn't see smears on ais pants?
A. No, sir.

Q. I asked you before if Mr. -- you said Mr.
DaSilva came in and went to the bathroom. Correct?
A. Correct.

Q. And I asked you a few minutes ago if when he
came in, he was on his way to the bathroca, he made any

21 stops along the way. Do you remember me asking that?
22 A. Yes.
23 Q. And you said no, he didn't. Right?
24 A. Rignt.
25 Q. Do you remember talking {o the prosecutor on
Carcia-cross 117
1 December the 2nd, Miss Berrian?
2 A. Yes.
3 Q. Do you remember telling her that when he came
4 in, he put the lap tsp under your bed. Well,
5 without ~- do you remembevr saying that?
3 A. Yes.
7 Q. Now you remember saying that?
¢ A. Yes.
7 Q. But when I asked you a avoment ago, you said
10 he didn't make any stops. True?
11 A. Yes.
12 Q. But now ynu say that he stopped to put the
13 lap top under your bed. Right?
14 A. Rignt.
15 Q. Did you say: Gee, Fe.nando, why are you
1% putting that under my bed?
17 A. No.
18 Q. Didn't ask any questions about that?
19 A. No, sir.
20 MR. SAMPSON: Excuse m2 just one minute,
21 please, your Honor.
22 During the cource of the questioning by the
23 Essex County Prosecutor's Office, you were asked a
24 question whether -- well, do you know if Alex, Carlos
25 or Fernando had anything to do with the taxi cab
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1 driver's deezth? Do you remember being asked that
2 question. Do you remember ma'am, being asked that
. 3 question?
4 A. Yes.
5 Q. And you told them: "I don't know, they never
6 told me anything about it"?
7 A, That is correct.
8 Q. That was correct, and that's the truth, even
9 here today. Correct?
10 A. That's the truth.
11 Q. You were also asked whether or not you ever
12 saw Mr. DaSilva with a gun on that night. Correct?
13 A. Correct.
14 Q. And you told them no, you didn't see him, you
15 didn't see Mr. DaSiiva with a gun?
16 A. No.
17 Q. That night, correct?
18 A. Correct.
19 [+ &% In fact, you never have seen Mr. DaSilva
20 with ==
21 A, No.
22 Q. -« with a gun?
23 A. No, I never did, correct.
24 Q. Correct?
25 A. Coxrect.
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1 Q. You were asked some questions about vehicles.
2 You identified a vehicle?

3 A. Yes.

4 Q. Correct?

5 A. Yes.

6 Q. Which you said belonged to Mr. DaSilva?

7 A, Yes.

B Q. Do you know what make of car that was, what

S kind of car it was?

10 A. No, sir.

11 Q. Do you know what model car it was?

12 A, No.

13 Q. Do you know what year car it is?

14 A. No, sir, I'm not good with car models o1 what year
15 they made them.

16 Q. So wlhien you picked out that photo of a

17 vehicle -~ well, let me ask you thisc. Mow many

18 vehicles -- how many photos of cars were you shown that
196 dayv?
29 A. One.
21 Q. Just cnhe.
22 They digdn't give you a choice of cars to

. 23 choose from?

2 A No.
25 Q. Just the one?
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A. Just one. ;

Q. And you are not good with cars.

Now, ma'am, if you didn't know the make,
model, or -- did you ¥now the license plate of the car?
A. No.

Q. So if you didn't know the make, the model, or
the year of the car, how did you select it?

A, Fxcuse me?

Q. If you did not know the make, the model, or
the year of the car, how were you able tc select that
photo? Was it because it was the only photo shown to
you?

A. Cause I had seen the jeep before.

Q. And how many times had you seen the jeep
before?

A. Like twice.

Q. Twice.

And you were asked by the Assistant
Prosecutor whether Mr. Marquinez owns a vehicle.

Right?
21 A. Right.
22 Q. He didn't own a car in November?
23 A, No.
24 Q. Did he cwn a car before that?
25 A. Yes.
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1 Q. What kind of car?
2 A. An Eclipse.
3 Q. A Mitsubishi Ellipse?
4 A I guess.
5 Q. What colox wag it?
6 A. White.
7 Q. You have known Mr. Marquinez for, according
8 to your statement, what, two or three years?
9 A. Yes.
10 Q. Have you ever met his famiiy?
11 A. His mother.
2 Q. What's her name?
13 A Betty.
14 Q. Excuse me?
15 A. Betty.
16 Q. And do you know where she lives?
17 A On Tappan Street in Kearny.
18 Q. Tappan Street in Kearny.
19 And she owns a car, doesn't she?
20 A, His mother?
21 Q. Yes,
22 A I never saw her driving one.
23 Q. Did you ever see Carlos driving his mother's
24 car?
25 A. If she owns one, sir, they never let me know.
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1 Q. Ma'am, would you know the difference between
2 a lap top compuvter and a DVD player?
: ‘ 3 A. If I know the difference?
4 Q. Yes.
5 A. One is a lap top, and the other one plays movies.
6 Q. So on the night in question, on November the
7 4th, 2002, you didn't gei = chance to inspect --
8 A. No.
9 Q. ~=- what you say Mr. DaSilva was carrying, did
19 you?
11 A. No, sir.
12 Q. And when you were there, it wasn't turned on?
13 A. No.
14 Q. Right.
15 And you therefore don't know if it was a lap
16 top computer or a DVD player. Right?
17 MR. McTIGUZ: Judge, I'll object.
18 May I be heard at sidebar? The two are not
19 mutually exclusive terms.
20 MR. SAMPSON: Thanks for the testimony.
21 (The following takes place at sidebar!
22 MR. McTIGUE: Unless Mr. Sampsor is prepared
23 to bring in an expert to say that a lap top computer
24 can't play DVDs, ycu can’t have a DVD drive in a lap
25 top computer, they are unfair.

. | Garcia-cross 123
1 MR, SAMPSON: Judge, cars have DVD players.
2 THE COURT: No, I understand that there are
3 things called DVD players that only play DVDs, and
4 there are computars that have DVD playing capability.
5 To the extent that tlat creates confusion here, and I
6 understand, there's nothing wrong with your question,
7 except for that possible confusion that's engendered,
8 for example, if you used -- and I can't think of what
9 other similar things.

10 MR, SAMPSON: I will move on, Judge. I will
11 withdraw the gquestion.
12 THE COURT: Ali right.
13 MR. SAMPSON: Your »onor, I will withdrew the
1 question.
15 (The following takes place in open ccurt}
16 Q. Ma'am, you said that you have known Mr.
H Marquinez for a number of vears?
18 A. Yes.
12 Q. You had a relatlionship with him?
20 A, Uh huh.
21 Q. Yes?
22 A. Yes.
. 23 MR. McTIGUE: Judge, I will object at this
24 point, it has been asked and answered seversl times.
25 THE COURT: Continue.

: | S e - ii . im“’f
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1 Q. And was he living with you, or were you
& having a relationship with him between November 4th,
3 2002, and the night you got the phone call from him on
a4 December the 1st?
5 A. No.
6 Q. Why weren't you having a relationship with
7 him between November the 4:n and December the 1st?
8 MR. McCTIGUE: Judge, i'll object just to the
9 form.
10 THE COURT: 1I'll aliow the question.
11 MR. McTIGUE: Judge --
12 THE COURT: You want to go to sidebar?
13 MR. McTIGUE: Yes.
14 (The followirng takes place at sidebar)
15 MR. MCTIGUE: Just tu the form of question,
16 Judge. She has testified that it was an on and off
17 fling thing, just t¢ use her testimony.
18 THE COURT: She just testified she wasn't
19 having # relationship with him between those two dates.
20 MR. McTIGUE: Okay. I don'c see any form
21 problem.
22 (The fecllowing takes place in ogen court)
P Q. Ma'am, can you tell the Court why you were
24 not having a relationship with Mr. Marquinez between
25 Novesber the 4th, and Decembe:r the 2nd -~
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1 A. Because he went back with his wife.
2 THE COURT: You can't speak while he's still
3 talking.
4 THE WiTNESS: 1I'm sorry. FKe went back with
5 his wife.
€ Q. And, ma'am, you testified to the assistant
7 prosecutor that when you wrote ocut the statement by
8 hand, you did so cause really you wanted to get out of
9 there. Correct?
10 A. Yes.
11 Q. And you also said that at the time when you
12 made the observations you said yon made of Mr. DaSilwva,
13 that you didn't place much importance on his apperraice
14 at that time. Correct?
5 A. Excuse me, can you repeat the gquestion?
16 Q. Na'am, in your handwritten statement, ma'am,
17 $-11, you were asked about this. Tu your own words,
18 you said you didn't place much importance on it at the
19 time. Is that fair tn say?
20 A. If I what?
21 Q. When you talked to him about the fight, you
22 did not pay much -- you 4didn't pay mocre importance, you
23 didn't give it any significance. Right?
24 A. Right.
25 MR, SAMPSON: Thank ycu, ma'‘am.
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I have no questions, your Honor.
THE COURT: Mr. McTigue.
MR. McTIGUE: Very briefly, Judge.
REDIRECT EXAMINATION BY MR, McTIGUE:

Q. Ms. Garcia, had jyou told the investigator,
Investigator Berrian, the rlay you met with her, that
Carlos had called yovu?

A. Yes.

Q. Were you -- did you try to conceal that from

her in any way?

A. Can you -~

Q. You told her; right?
A. Yes.

Q. Were you trying to hide that from her?
A. No.

Q. And Carlos had asked you to do something. Is
that correct?
A. Yes.

Q. You didn’t dec it, though, did you?
A. No, I didn't.

Q. Okay, ma'am. Not saying what he ha<d asked
you to do, you told what you kaew; is that correct?
A. Yes, that is correct.

Q. Now, in that conversation with Carlos, did he
disclose to you whether or not he had said he had given
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a statement to the Prosecutor's Office?
A. No.

Q. Did he discuss any of the other details of
what happered that night with you?
A. No.

Q. Prior to giving your statement to the
Prosecutor's Office orn December 2, did you speak to
Alex Tixi?

A. No, sir,

Q. Did you discuss any of the details with Alex
Tixi about what occurred that night?

A. No, sir.

Q. Did Al~x Tixi try (o get you to say anyth.ng?
A. No, sir.

Q. What about Fernando, Mr. DaSilva. did you
speak witn him?

A. No, sir.

Q. Were you aware of whether or not he asked you

to say anything?

A. No, sir.
MR. McTIGUE: I have further questions.
THE COURT: BAnything else?

RECROSS EXAMINATION BY MR. SAMPSON:

Q. S0 is it fair to say on December the 1lst,
2002, Carlos called you and sald: Jf they contact you,




Garcia-recross 128

tell them I was with you all night. Correct?
A. Yes, that is correct.

Q. Do ycu know if he was ever charged with that,
for trying to get you to "estify falsely?
A. Excuse me?

Q. Do you knov if e was ever charged for trying
to get you to testify faisely?
A. No, sir.

MR. SAMPSON: Thank you, ma'am,

THE COURT: Anything else?

MR. McTIGUE: No. sir.

THE COURT: You may step down. Thank you.

(Witness excused)

THE COURT: All right, ladies and gentlemen.
we're adjourning ror lunch at this time. We'll see you
back here in an hour, it's approximately a quarter
after twelve, we'll see you back here approximately a
quarter after one. Will everyone remain in the
courtrvoom until the jurors are off the floor.

MR. McTIGUE: Judge, may I be heard at
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21 sidebar with Mr. Sampson? We need not be on the

22 record, sir, unless you deem it appropriate after 1
23 start.

24 (Jury excused for lunch)

25 {(The following taxes place at sidebar)
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1 THE COURT: Go ahead, Mr. Sampson.

2 MR. SAMPSON: Your Honor, just so I'm clear

3 on it and I don't create any problems, I know the Court

4 has ruled tha= the matter in Somerget Zounty is not a

5 conviction, I uncerstand that. In terms of my cross

6 examination of the witness, am I allowed to ask him if

7 he has already enteresd a plea to the charge?

8 THE COURT: No, your are not.

9 MR, SAMPSON: Very well, your Honor.

10 MR, McTIGUE: Thank you, sir.

11 (Lunch recess)

12 (Jury brought into courtroom)

13 THE COQURT: Mr. FN:Tigue.

14 MR. McTIGUE: Thank you, youv Honor.

15 Judge, the Stace calis as its next witness,

16 Mr. Alexis Tixi.

17 ALEXIS TIXZI, Swor.

13 THE COURT: All right Mr. McTigue.

19 MR. McTIGUE: Thank you, your Ronor.

20 DIRECT EXAMINATION BY MR. McTICUE:

21 Q. Mr. Tixi, I'm going to ask you some questions
| 22 about an incident which occurred oa November 4th, 2002.

‘ 23 Do you recall that day?
24 A Yes.
25 Q. All right.

N S
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I'm going to ask you to keep your voice up so

that all the jurors can hear your testimony and to
answer me with a verbal answer, in words, rather than
shake your head or nod jour head. Do you understand
those instructions”
A. Yes.

Q. Mr. Tici, back in November of the year 2002,
where were you living?
A. 313 Central Avenue, East Newark.

Q. East Newzrk, New Jersey?
A. Yes.

Q. And at that time did you know a person by the
name of Carlos Marguinez.
A. Yes.

Q. Huw was it that you knew Carlos Marquinez?
A. He used to live around where I used to live at.

Q. For how long had you known Mr. Marquinez up

18 to November of 20027
19 A, Maybe like a year.
20 Q. Before proceeding furtaer, Mr. Tixi, I'm
21 going to show you an exhibit which has been marked S-6
22 for identification. Mr. Tixi, I'm going co show you
23 what appears to be a Judgment of Conviction from the
24 Superior Court in Hudson County. This document
25 reflects that on February 13th of this year, 2004, you
Tixi-direct 131
1 pled guilty to count 7 of an indictment. They are
2 charging you with conspiracy to dispense or distribute
3 CDS. 1Is that correct?
4 A. Yes.
5 Q. And that was pursuant to a plea arraignment
6 with the Hudson County Prosecutor's Office?
7 A. Yes.
8 Q. And as part of that plea arraignment, was
9 another count, count 6 of that indictment, dismissed?
10 A. Yes.
11 Q. And that charged you with a similar charge?
12 A, Yes.
13 Q. And is it corre<t that on February 13th,
14 2004, Judge DePascale in Hudson County sentenced to you
15 a term oY two years prubation?
i6 A. Yas.
17 Q. And that was a plea bargain negotiated with
18 the Hudson County Prosecutor's Office?
19 A. Yes.
20 Q. Does the Essex County Prosecutor's office
21 have anything to do with this?
22 L No.
23 Q. Now, going back to November of 2002, at that
24 time did you know a person by the name of Fernando?
25 A. Yes.
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1 Q. Do you see Fernando in court today?
2 A. Yes,
3 Q. Cculd you point him out and tell the jarors
4 what type of clcthes he's wearing?
5 A. A suit. A sait with a tie.
6 MR. McTIGUE: Indicating the defencdant, your
7 Honor.
8 THE COURT: Indicating the defendant.
3 Q. As of November of 2002, how long had you
10 known Fernando?
11 A. A couple of months. like four, five months.
12 Q. And how is it that you came to know Fernando?
13 A. Through Carlos.
14 Q. And with what frequency would you see him?
15 How much would you see hix» during that four- or
16 five-month period before November of 2002?
17 A. Like every week; twice, three times a week.
18 Q. Would you characterize him as a friend of
19 yours?
20 A. No == yeah, I knew him.
21 Q. Now, going to November, particularly November
22 4tl;, 2002, did you see Carlos that right in the early
23 morning hours?
24 A. The morning, yeah.
25 Q. Around what tiwe?
Tixi-direct 133
1 A, Like in the morning, like I don't knouw what time
2 really, it was in the morning.
3 Q. All right.
4 were you and Carles together?
5 A. Yes.
6 Q. Where were you?
7 A. In his house.
B Q. is that the house where his mother lives?
9 A. Yeah,
10 Q. Where is that located?
11 A. In Kearny.
12 Q. And wnat were the two of you doing at that
13 time?
14 A. We were just in his house drinking and playing
18 Play Station.
16 Q. Just for the benefit of the jury, what's Play
17 Station? What's Play Station? I think we all know
18 what it is, but what's your urderstanding of it?
19 A. Video game.
20 Q. And what were you drinking?
21 A. Beer.
22 Q. And at some point did Carlos hear from
23 somebody else?
24 A. No.
25 Q. Did he get paged?

s dih
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A. Yeah, but that was at night, yeab.
Q. About what time was that?
A. Three, four.
Q. Would that be in tha afternoon or the
morning?
A. No, that was in the afternoon, like at night.
Q. Well, in “he night?
A. Yeah, when I was ir his house.
Q. All right.
Would that ke three in the morning?
A. Yeah, three in the morning.
MR. SAMPSON: Your Honor, he's leading the
witness.
THE COURT: 1I'll allow it.
Q. Do you understand what I'm saying, sir?
A, Yes.
Q. All right.
You know the difference between day and
night?
X. I didn't remember.
Q. Was this like in the afternoon when the sun
Jas out, or was this early in the morning?
A. Early in the morning.
Q. Okay.
Now, did you own a car at Zhat time?
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A, If I own a car?

Q. Did you own a car,
A. No.

Q. Do you know if Carlos owned a car?
A. No.

Q. Do you know if Carlos had access to a car
that day?
A. Yeah.

Q. What car d.c he have access to?
A. A black car, three-door car.
MR. SAMPSON: I'm sorry, your Honor, I can't
hear him.
THE COURT: You have to keep your voice up.
THE WITNESS: A black car.

Q. I see you le2aning forward. That microphone
doesn't amplify your voice. That's when taking it on
tape, when the court uses it for specific occasions.
So you are going to have toc depend on your own vocal
chords. Please try to keep your voice up SO everyone
can understand you.

A. Okay.

Q. You indicated that you did not own a car. Is

that correct?
A. No.
Q. Did Carlos own a car at that time?
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A. No.
Q. Did Fernando own a car, to your xnowledge?
A. Yes.

Q. What type of car was that?
A. A black fuur by four.

Q. All right,

Yoa indizated how many doors did it have?

A. Three.

Q. And how is it that Carles, if you know, had
Fernando's car that night?
A. He let him borrow it, I guess.

Q. And was that car at or near Carlos's house in
that early morning, around three or four?
A, Yes.

Q. That was in what town, sir?
A. Kearny.

Q. Dn you recall the street in Kearny?

T o -
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18 A. Tappan. Tappan.,
19 Q. All right.
20 Now, he got a page. 1Is that correct?
21 A. Yes.
22 Q. Did Carlos have a cell phore with him at that
23 time?
24 A. No.
25 Q. Did you have a cell phone with you?
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1 A, No.
2 Q. Do you own a cell phone at alil?
3 A. No.
4 Q. After -- how do yon know Carlos got the page?
5 A. His becper rang.
6 Q. It went off?
7 A, Yes,
8 Q. Was it a buzzing sound or a beeping sound?
9 A. A beeping sount..
10 Q. like that?
11 A Yeah.
12 Q. For the record, I have just activated ay
13 beeper and made & besping sound.
14 Does it sound like tha%?
15 A. Yes.
16 Q. WNere you in a position to see what Carlos did
17 after getting that page?
18 A. Not really.
19 Q. Well, did he leave you?
20 A, Yeah, he laft the room.
21 Q. Did you determine where he went?

A. Make a phone call.

Q. Di4 you actually see him make the phone call
or are you assuming he mode a phone call?
A. I'm assuming he made a phone call, l
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Q. When Carlos came back, what did he say to
you?

A. Let's go pick up Fernando.

Q. And di4d you in fact gu to pick up Fernando?
A, Yes.

Q. Did Carlos siy why Fernando had called or
give any reason'

A. No.

(VR Did you think it unusual that you had to pick

up Fernando at that hour of the morning?
A. No.

Q. Right now?

A. I'm used to hanging around with him at night.

Q. S0 did you go to a vehicle, or did you use
public transportation? How did you go to pick up
Fernando?

A. In the car, in the black car.

Q. The car that you described as being owned by

Fernando?

A. Yes.
21 Q. Who was driving?
22 A. Carlo.
23 Q. And where did you go, by the way? Where were
24 you seated in the car when you first got in?
25 A. In the front seat.
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1 Q. Is that a -- you say that's a three-door.

2 How many doors are on each side of the car?

3 A. Twec on the side and one in the back.

4 Q. Zs that two on each side?

5 A. No. One c¢n each =ide and one in the back.

6 Q. Had you ridden in that car before?

7 A. Yes.

3 Q. Do you recall on how many occasions

9 approximately you may have been in that car hefore the
10 night of November 4th, 20027

11 A. More than five times.

12 Q. More than five times?

13 A. Yeah.

14 Q. Do you know where you wero going? Did you
15 know whut your destinstion was when you first got in
16 the car?

17 A. Not at the moment, no.

18 Q. At some point while you were in the car, did
19 you determine where you were going?

20 A. Yeah.

21 Q. Did Carlos tell you where you were headed

22 for?

23 A. No.

24 Q. All right.

25 How is it you were able to see? Were you

&
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1 just looking where you were?
2 A. Yeah.
3 Q. Describe to the jury where you went and the
4 route you tock, as be2st you can.
5 A, Route 21 headed like going to the airport and just
6 took an exit there.
7 Q. All right.
8 What exit off Route 21 did you take?
9 A. I really don't know.
10 Q. Was it in the city of Newark or another city?
11 A. I think it was in the city of Elizabeth.
12 Q. All right.
13 Was it many exits into Elizabeth, the first
14 or second?
15 A Like the first one.
16 Q. When you get cff the exit in the city of
17 Elizabeth, what road was that, if you know?
18 E. No, I don't know. 1 & 9.
19 Q. All right.
20 When you gct off that road and you went into
21 the local streets, do you know the street names down
22 there?
23 A. No.
24 Q. How far into the streets did you travel, if
25 you recall?
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1 R Not that far, like about three minutes, three to
2 five minutes.
3 Q. Do you recall how many blocks you may have
4 travelec in off the highway?
S A, No.
6 Q. At some point did you come upon Fernando?
7 A. Yes.
8 Q. All right.
9 When you f_rst saw Fernando, where was he?
10 P, Sitting down.
11 Q. What was the area like in which he was
12 sitting down?
13 A. Houses, like townhouses.
14 Q. And was he seated on a step, on a stoop, a
15 curb?
16 A. Stairs like on a porch.
17 Q. Did your vehicle pull up there?
18 A. The one I was in?
19 Q. Yeah.
20 A. Yes,
21 Q. And did you nctice if Fernaando had anything
22 with him at that time?
23 A. Yeah,
24 Q. Excuse me?
25 A. Yes, like a bundle, like a lap top.
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1 Q. Could yov describe the bundle containing what
2 looked to be a bundle to us?
. 3 A. Black, not that big, wrapped around in & shirt.

4 MR. SAMPSON: I'm sorry, your Honor,

5 THE COURT: Would you repeat that again.

6 THE WITNESS: Black, not that big, like the

7 size of a cumputer, like a lap top computer. Looked to
8 be a lap top to us.

9 Q. There are lap tops in front of you. Could

10 you give us an approximation, was it that size or

11 approximately that size?

12 A. Approximately.

13 Q. Was it the same size as this one?

14 A. Tes.

15 Q. Did you notice anything about the computer --
16 A. No, not really.

17 Q. -- at that point?

18 A. Rot at that point.

19 Q. All right.
20 Did Fernando get ‘n the car?
21 A. Yes.
22 Q. In which seat did he get inco?
23 A. In the froat,
24 Q. All right.
25 Well, you were sitting in the front, were you
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1 not?

2 A, Yes, I moved to the back.

3 Q. All right.

4 So you get out of the car?

5 A. No, I 4ust moved to the back, moved the seat and
6 moved to the back.
7 Q. Hopped over the back?
&
9

A. Yeah.
Q. When Fern_rndo got into the car, did you have

10 any aiscussions with him about why you were picking him

11 up or any other thing?

12 A. No.

13 Q. While you were in the car, did you get a

14 look, a turther look at the computer?

15 A. No, rot the computer.

16 Qe All right.

17 Did you notice anything about it while you

18 were in the car?

19 A. No.

20 Q. At some point, where did you -~ well, at that

21 point where did you go?

22 A. We drove arcund and then we headed back to Kearny.
. 23 Q. All right.

24 Whose house did you go to?

25 A. Fina's house.
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Q. Could you describe the bandle containing what
looked to be a bundle to us?

A. Black, nout that big, wrapped around in a shirt.

MR. SAMPSON: I'm sorry, your Honor.

THE COURT: Would y»u repeat that again.

THE WITNESS: Black. not that big, like the
size of a computer, like a lap toy computer. Looked to
be a lap top to us.

Q. There are lap tops in front of you. Could
you give us an approximation, was it that size or
approximately that size?

A. Approximately.

Q. Was it the same size as this one?
A. Yes.

Q. Did ycu notice anything about the computer --
A. No, not really.

Q. -- at that pcint?

A. Not at that point.

Q. All right.

Did Pernando get in the car?

A. Yes.

Q. In which seat did he get into?
A. In the front.

Q. All right.

Yell, you were sitting in the front, werc you

142
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not?
A. Yes, I moved to the back.
Q. All right.
So you get c4t of the car?
A. No, I just moved to tre back, moved the seat and
moved to the back.
Q. Hopped over the back?
A. Yeah.

Q. When Fernando got into the car, did you have
any discussions with him about why you were picking him
up or any other thing?

A. No.

Q. While you were in the car, did you get a
look, a further look at the computer?
A. No, not the cowputer.

Q. All right.

Did you notice anything abou’: it while you
were in the car?
A. No.

Q. At some point, where dicd you -~ well, at that
point where did you go?

A. We drove around and then we headed back to Kearny.

Q. All right.

Whose house did you go to?
A. Fina'y house.

143
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1 Q. Do you know Fina's ful) name?
2 A. I know her by Fina.
3 Q. Is her name Josephina Garcia?
4 A. Josephina, yeah.
5 Q. Where is Josephina's house?
6 A. In Kearny. I don't kncw the exact street, but it
7 was not that far from Cariocs's bouse.
8 Q. Now, was Mr. Marguinez driving this whole
9 time?
10 A. Ne.
11 Q. All right.
12 At some point did you switch off drivers?
13 A. Yeah, they switched off drivers.
14 Q. When did the occur?
18 A. When we pick him up.
16 Q. All right.
17 Now, you had a chance to look at Nr.
18 Fernando, My. DaSilva, when he got into the car?
19 A. Yes.
20 Q. Did you notice anytaing about h'm?
21 A, Yes.
22 Q. ¥hat was it that you noticed?
23 A. Stains in his pants.
24 Q. Any other part of his clothing?
25 A, No, like his pants.
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1 Q. And did you ask him what those stains were?
2 A. Yeah.
3 Q. Is that while you were driving in the car?
4 A. Excuse me?
5 Q. Is that while yau were still in the car?
6 A. Yeah, it was in the car.
? Q. And what did those stains appears to be to
g you?
g A, Blood.
10 Q. And did you ask him about that?
11 A. No, not in the moment.
12 Q. Well, at some peint did you ask him about
13 that?
14 A. Well, when we got to the house.
15 Q. What did he look like, what was his demeanor?
16 A. Shook.
17 Q. Excuse me?
18 A, Like scared.
19 Q. Your first word?
20 A. Like shook.
21 Q. Was that, as you observed kim, as he got into
22 the car?
23 A. Yeah,
24 Q. While you were in the car, did he tell you
25 anything .bout how he had gotten the computer, or what

Sm——
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had happened to put blood on his pants?
A. No, he just said: I met a man, and somethiny went
wrong.

Q. He met a man and something went wrong?

A, Yes.

Q. Did you get into any further detail with him
while he was in the car?
A. No.

Q. In the time that you had known Fernando, up
to that time had you ever known him tc possess a lap
top computer?

A. No.

Q. Had you beern to his house at any time?
A. No.

Q. Did you know where he lived?

A. "o.

Q. Had he ever brought a computer with him to

Carlos's house?

146

A. No.
Q. Or to your house?
21 A. No.
22 Q. Or to Josephina's house?
23 A. Not before that day.
24 Q. How long did it take you -- strike that.
25 Do you recall approximately what time it was
Tixi-direct 147

1 that you picked up Fernando in Elizabeth, New Jersey?
2 A. Five, 5:30.

3 Q. Are you sure of that time or are you

4 estimating?

5 A. Estimating.

6 Q. How long did i take you to get from

7 Elizabeth back to Fina's house?

2 A. Fifteen to 20 minutes.

} Q. Now, whose idea was it to go tc Fina's house?
10 You had come from Carlos's house; is that right?
11 A. Yes.
12 Q. How was it decided among you, if that's the
13 way it was, to go to Fina's house?
14 A. Because we just s>cke about i1t and just wen’ ove:
15 there,
16 Q. Excuse me?
17 A. They spoke about it and we just went over there.
18 Q. Who spoke about it?
19 A. Like Fernando and Carlo and me, we just decided to
20 go aver there.
21 Q. And what were you going to Go when you got
22 there?
23 A. Chill and drink.
24 Q. All right.
25 What were you going to drink?

: ! B .
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1 A. Beer,
2 Q. Did you have any beer ia the car?
3 A. Yes.
4 Q. What type?
5 A, Heineken, 22 ounces, Coronas.
6 Q. And Heineken?
7 A. Yes.
8 Q. Did you drink any or the beer while you were
9 in the car?
10 A. I don't remember.
11 Q. All right.
12 Now, you indicated that some time you
13 switched off drivers?
14 A. Yes.
15 Q. Why was that done?
16 A. Because that was his car and he decided to drive.
17 Q. Where was it along the trip between Elizabeth
18 and Newark that Fernando indicated he wanted to drive
19 his own car?
20 A. It was not that far aftar we picked him up, maybe
21 a couple of blocks.
22 Q. Was it before or after you got on any
23 highway?
24 A. Before we got o¢n any highway.
25 Q. Were you on local streets?
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] A. Yes.
2 Q. Now, beyond the conversation that Carlos --
3 excuse me, Fernando had with you about something went
4 wrong with the guy.
5 A, Uh huh.
6 Q. Were there any >ther conversaticns during the
7 trip about how or about the details of what happened?
] A, No.
3 Q. Did he indicate to you where he had gotten
10 the computer?
11 A. No.
12 Q. Not while you were in the car?
13 A. No.
14 Q. At some point, I take it, you go to Fina's
15 house?
16 A, Yes.
17 Q. And did all of you get out of the car, or did
18 somebody stay in the car?
19 A. No, all three of us got cut of the car.
20 Q. And at that point did you get a look at the
21 computer or Fernando?
22 A. No.
23 Q. All right.
24 What did you do when you got out of thes car?
25 A, Wel', we went inside the house.
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1 Q. What type of house did Fina have? Was it an
2 apartment, a private house?
. 3 A. Like an apartmeat.
4 Q. All right.
5 And is it on the tirst {loor? What floor of
6 the building is it on?
7 A. The first floor.
8 Q. Did you walk right up to it from the street
9 or do you have to go up in stairways or hallways?
10 A. You got to go up the stairs, open the door, and
11 then go inside the building.
12 Q. Was there a hallway thact you walked through?
13 A. Yes.
14 Q. Were the lights on in that hallway?
15 A. I don't remember.
16 Q. Well, was it light or dark as you walked into
17 the building?
18 A. It was kxind of dark.
19 Q. All right.
20 Now, who knocked on the door?
21 A. I don't remember who knocked on the door.
22 Q. At some point did Fina answer the door?
23 A No, her little son.
24 Q. Do you know his name?
a5 A All I know him as Tito.

‘ Tixi~-direct 153

1 Q. Eventually did someone elge come to the door? |
2 A, I think Fina was behind him.

3 Q. And did she permit you in?

B A. Yes.

5 Q. Who went in first?

6 A I don't remember if it was me or Carlos that went
7 in first.

t n. And Fernando would have come in behind you,
S the two of you.

10 A. Yeah, he was bchind us.
11 G. All right.
12 Was he still holding the computer?
13 A. Yes.
14 Q. As you went icto Fina's house, did you get a
15 further chance to look at the computer?
16 A. Yeah.
17 Q. Now, did you notice anything about it?
i A. It had l1ike spots on it.
19 Q. And did you ask him about that?
20 A. No.
A Q. What did the spots look to he¥
22 A, Blood.
‘ 23 Q. Describe how it looked, color?
24 A. Dark, dark red.
S Q. And was that still wrapped in a shirt?
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A, Yeah.
Q. And once you're inside Fina's, did Fernaado
shcw you the computer?
A. No. I don't remember if he placed it under the
bed or on top of the dressex. He put it down.
Q. All right.

And did you have a discussion with Fernando
or did he tell you what had happened whken you were in
the apartmeat?

A. He told us what happened.

Q. What did he tell you happened?
A. That he met with a man and ne shot him.

Q. Had you ever seen him with a gun before?
A. Yes.

Q. On how many occasions?
A. Like once.

Q. And when was that?
A. Before that, before that happened.

Q. About how long before, if you recall?
A. A couple of weeks.

21 Q. And can you describe the type of gun you saw
22 Fernando with?
23 A. Like a .9 millimeter, chrome, not that big.
24 MR. McTIGUE: Judge, S-64 for identification.
25 I'm going to show you an exhibit which has
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1 been marked S-64 for identification. It appears to be
2 a handgun and what appears to be an ammunition clip.
3 Is there any resemblance to the gun that you had seen
5 Fernando with?
5 A. Yes.
6 Q. Do you know if . t's the gun for certain?
7 A. No.
o Q. Or does it just lcok like the gun?
" A. No, it looks like the gun.
10 Q. Now, did Fernando tell you what type of
11 perscn he had robbed?
12 A, No.
13 Q. Did he indicate what the person was doing at
14 the time he robbed him?
15 A. No.
16 Q. Did he indicate whether he had been in a cab
17 prior to the shecoting?
18 A. No.
19 Q. Okay.
20 Did Fernando incdicate why he had robbed the
21 person?
22 A. Because he needed money and he didn't, you know,
23 he had a family and he needed woney.
24 Q. All right.
25 Did he mention being in a cab at all that

il o
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1 night?
2 MR. SAMPSON: Objection. asked and answered.

. 3 THE COURT: Different question, I'll allow.

4 It?

5 A. Can I answer it?

6 Q. Yes.

7 A. No, I don't remember.

8 Q. I'm going to show you an exhibit which has

9 been marked $-6 for identification, which appears to be
10 A statement you gave to the Essex County Prosecutor's
11 Office on 12-19-02. Do you recall being asked the

12 question: What exactly did Fernando say about the

13 shooting? Can you read -- read it to yourself, sir.
14 Okay. Does that refrash your yecollection?
15 A. Yes.

16 Q. All right.

17 Did Fernando say anything to you about a cab
18 that night?

19 A. Yes.
20 Q. What was it that he said to you?
21 A. That he robbed a cab driver.
22 Q. All right.
23 Wa3z the cab present or a limousine present in
24 the area where you picked him up?
25 A, No.
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1 Q. Do you know the name of the strect where you
2 picked him up?

3 A, No.

4 Q. Other than -- did he indicate whether or not
5 he took anything other than the computer?

6 A. No.

7 Q. Sir, I show you the statement again, and I

2 ask you if you would read that.

S MR. SAMPSON: I'm sorry, which statement are
10 you referring to?

11 THE COURT: S-6.

12 Q. Are you able the read that?

13 A. Jes.

14 Q. NDoes that refiesh your recollection?

15 A. Yes.

16 Q. Are yon hz2ving trouble remembering, sic?

17 A. A little bit.

i8 Q. All right.

19 Why is that?
20 A. I'n kind of nervous.

21 Q. Tell the jury what Fernando said to you that
22 night?
. 23 A. That he needed money, and that he robbed a cab

24 driver, and that he thinks that he killed him.
25 Q. All right.
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Did he show you any mon2y that night?
A. No.
Q. Did he say this to you or to anyone else?
A. He told the three of us when we was in the room.
Q. All right.
And what was your ceaction when he told you
that?
A. We just stood quiet.
Q. Excuse me?
A. I stood quiet and said: Lay back.
Q. Was this a long discussion or a short
discussion?
A. Not that long.
Q. Excuse me, keep your voice up.
A. Not that long.
Q. All right.
After you had that discussion, what room of
the house did that discussion take place in?
A. In Fina'gs room.
Q. When you say Fina's room, is thi{t a bedroom,
a living room, what is it?
A. A bedroonm.
Q. Now, did ycu know if Carlos and Fina bad a
relationship at that point?
A. Yes.

Tixi-direct 157

Q. What was the nature of that relationship, as
you understood it?
A, Girltriend and boyfriend.

Q. And when yo» went into Fina's bedroom, did
people stand or what did they do?
A. We were sitting on the bed.

Q. All right.

At some point did anyone go to sleep?

A. Yes.

Q. Who was that?
A. Carlos and Fina went and got in the bed and I laid
down on the floor.

o Was there anything on the floor that you laid
down on?
A. Yeah. I laid down on top o7 like laundry bags, it
was like -- and used them like a pillow.

Q. And what was your intention when you laid
down?
A. Sleep for a little bit,

Q. All right.

You indicated you had been drinking beer at

that time. Is that right?
A. Yes,

Q. What was your condition?
A. I wa. not drunk.

——
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1 Q. You were not drunk?
2 A, No.
‘ 3 Q. Well, did you have a buzz on? Why wore you

o high?

5 A. No.

6 Q. All right.

7 Now, other than aleeciiol, did you smoke

8 anything else, any other substance that night?

9 A. No.

10 Q. Was any other substance present?

11 A. No.

12 Q. Marijuana, anything?

13 A. No.

14 Q. What was Fernando aoing as carlos lay down on
18 the bed and you lay down on the bundles you have

16 described?

17 A. Standing up or sitting in the bed, I guess.

18 Q. All right.

19 And how did ke look to you at this time?
20 A. Like cunfused, scared.
21 Q. Were there any further discussiuns about what
22 he had done that evening?
23 A. No.
24 Q. Did you stay the night at Josephina's?

25 A. Yeah.

. Tixi-direct 158

1 Q. Did you leave at some point?

2 A. Yes.

3 Q. How long did you stay?

3 A. Maybe for a ccuple of hours until it was day time.
5 Q. All right.

6 And did you leave alone or did you leave with
7 somebody else?

3 A. I left with Fernando.

B Q. Now, at the time you :eft, where was Carlcs
10 and Josephina?
11 A. In the bed.
12 Q. Were they awake or asleep when you left?
13 A. They were sleeping.
14 Q. Did you see a gun that night?
15 A. No.
16 Q. At any ctime did Fernando and Carlos speak
17 separately that you were able to see?
18 A. No.
19 Q. Now, did you go to the police when you geot
20 thio information, volunteer it?
21 A, No.
. 22 Q. wWhy not?

' 23 A. Cause I was scared.
24 Q. Cared of what?
25 A Fe:nando.

3 o
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1 Q. You were also scared for yourself?
2 A. Yes.
3 Q. Why?
4 A. Because I didn't want to get involved with it.
5 Q. Why not?
6 A. I was scared. Like I didn't want to have rothing
7 to do with it.
8 Q. Did you believe Fernanduv when he told you he
9 had shot and killed somebody?
10 MR. SAMPSON: Objection your Honor.
11 MR. McTIGUE: His impression, Judge.
12 THE COURT: I'll allow it,.
13 MR. SAMPSON: Sidebar, please
14 (The following takes place at sidebar)
15 MR. SAMPSON: This witnoss's belief is
16 irrelevant, your Honor. It is for the jury to decide
17 what is true and what is not true. Where does his
18 belief come in?
19 THE COURT: #His impression, I will give the
20 appropriate instruction to the jury. it has to do with
21 his mental structure and whether he had fear, or a
22 reason to oe scared.
23 MR. SAMPSON: He said he believed Fernando
24 when he said he did this. That's not fear of Fernando,
25 that something is going to happen to him, he's asking
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1 about the incident, itself.
2 THE COURT: I understand.
3 MR. SAMPSON: #He can't comment »n whother or
B not the allegations ave true.
5 THE COURT: :'e's not commenting on whether or
6 not the allegation is true, he is comnmentirg on whether
7 he believed it or not.
8 MR. SAMPSON: What's the relevance of whether
9 he believed it or not?
10 THE COURT: I just said what the relevance
11 is.
12 MR. SAMPSON: Judge, thers is no relevance
13 and this can't come in.
14 MR. McTIGUE: His impression, that's the
15 jury's decision.
16 THE COURT: I agree with you., It's
17 appropriate as the jury's decision, but his mental
18 impression of Fernando as to why he i3 afraid is
19 relevant.
20 MR. SAMPSON: Judge, he's not talking about
21 being afraid, he's asking him if he believed him about
Q doing The robbery.
3 THE COURT: We are going in a circle, you are
24 obviously not paying attention to what I'm saving.
25 MR, SAMPSON: Oh, I'a poving attention.
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(The following takes place in open conrt)
THE COURT: Ladies and gentlemen, I'm going
to allow the answer to the question, but understand
that his belief as to what happened is not material to
your decision on the issves before you. It is only
allowed as to his mental state.
Go ahead, Mr. McTizge into.
Q. Mr. Tixi, did you believe what Fernando told
you that night, that he had shot and killed 2 cab

driver?
A. Yes.

Q. And he had the computer?
A. Yes.

Q. Ard what led you to believe that?
MR. SAMFSON: Objection, your Honor.
THE COURT: No, there's an objection.
MR. McTIGUE: Your Honor, depending on his
belief, I think it's --
THE COURT: I think that's enough, Mr.
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McTigue.
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MR. McTIGUE: Very well, Judge.

22 (The following takes place in open court)
23 Q. You had seen a computer; is that ccrrect?
24 A. Yes.

25 G. You had seen what appeared to be hloud on

. Tixi-direct 163

1 Fernando?

2 A. Yes.

3 Q. Now, when you left with Fernando, did he take
K the computer with nim?

5 A. 1 didn't see him. I guess, yeah.

6 Q. Yes or no, sir?

7 A. Yes.

8 Q. Did you both leave together or at separate

9 times?

10 A. We leYt together.

11 Q. And how is it that you left the air?

12 A. I walked to my house and he got in his car and he
13 left.

14 Q. Did why you did not ride with hin?

15 A. Because I didn't want tu be no more involved.

16 Q. How far away were you from your heouse when
17 you walked home?

18 A. A couple of blocks, maybe like five, six blocks.
19 Q. Well, which is it, sir, a couple of blocks o»
20 five or six blocks?

21 A. Five or six blocks.
K¥ Q. Did you ask Fernando for a ride?

' 2 A. No.

24 o. Why not?

25 A. because I didn't want to ride with him.

| , "
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Q. Now, you had indicaced you didn't call the
police. 1Is that correct?
A. No.
Q. Other than Al2x, do you have any other name
that people call you?

A. Chato.
Q. Excuse me?
A. Chato.

Q. Does that have a meaning in Spanish?
A. Not really.
Q. Just Chato?
A. Yes.
Q. And who called you Chato?
A. Friends.
Q. Your family and friends call you Chato?
A. No.
Q. Your mother, or any close relatives call you
Chato?

A. NO.
Q. Only friends?
A. Yeah.

Q. How many friends would ca&ll you Chate?
A. People that I know in Harrison.
Q. All right.
Is that generally the name you are Anown as
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in the neighborhood, other than among members of your
family?
A. Yeah.
Q. And how iong have people been calling you
Chato?
A. Since I moved to Harrison, like three or four

years.
Q. Prior tu November of 20027
A. Yes.

Q. Now, at some point, though you did not go to
the police, did the police come to you?

A, Yes.
Q. When did vou first cuae into contact with the
pelice?

A. Maybe like a month after that, what happened.
Q. All right.
And was it the police, or zecple from the
Prosecutor's Office, or koth?
A, I think both. It was both.
Q. And did they come to your house?

A. Yes, they came to my house.

C. And did they ask you tn come with them?
A. Yes.

Q. And did you go with them?
A. Yes,

165
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1 Q. And did you know that you were going to be
2 questioned about the incident involving the cab
3 driver's death?
4 A, No, not at the morant.
5 Q. All right.
6 What were you (old?
7 A. That they just necded tu speak to me.
8 Q. Did they tell you what they wanted to speak
9 to you about?
19 A. No.
11 Q. At some point did you come to the
12 Prosecutor's Office?
i A. Yes.
14 Q. In this building?
15 A. Yes.
16 Q. And at that point did you learn why they
17 wantad to speak to you?
18 A. Yes.
19 Q. And did they do an initial interview with
20 you?
21 A. Yes.
22 Q. They spoke to you?
23 A. Yes, they spoke to me.
24 Q. And then after speaking to you, were you
25 asked to give a written statement?
Tixi-direct 167
1 A. Yes.
2 Q. And I'm going to show you an exhibit which
3 has been marked S-3 for identification. Judge, for the
4 record, all the exhibits being shown as well as the
..° present exhibit $-3, hiwe been provided in discovery
6 pursuant to the court rules.
7 Showing you S$-3, that appears to be a
8 type-written docuwent, and it appears to be a statement
9 given by you on November 25, 2002, that appears to be a
10 nine-page statement. 1Is that correct?
11 A. Yes.
12 Q. And tha first page is what is commonly known
13 as a Miranda warnina., Is that —orrect?
14 A. Yes.
15 Q. Was that read to you prior to you giving the
16 statement?
7 A. Yes.
18 Q. And were you advised of your right to remain
19 silent?
20 A, Yes.
21 Q. To have an attorney?
22 A. Yes.
. Q. Did you understand those rights?
24 A. Yes.
25 . And did you agree t¢ walve those rights?
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1 A. Yes.
2 Q. And it appears on the document that that was
. 3 started at 2:20 p.m.?

4 A. Yes.

S Q. And you signec¢' this at 2 30 p.m.?

6 A. Yes.

7 Q. And is your sigmature on that first page?

8 A. Yes.

9 Q. Alid did you understand these rights?

1 A. Yes.

11 Q. And did you agree to waive those rights, give
12 them up and give che statement?

13 A. Yes.

14 Q. And after that, were you yuestioned by

15 Detective Vitiello?

16 A. Yes.

17 Q. Of the Newa2rk Police Department?

18 A. Yes.

19 Q. And was Inwestigator Nicole Berrian present
20 too?

21 A. Yes, she was.

22 Q. How did they take the statement from you?

23 What was the procedure?
A. Cn a typewriter.
- Would you be asked a guestion?

‘ Tixi~direct 169
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1 A. Yes.

2 Q. And would that be tvped out?

3 A. Uh huh, yes.

4 Q. And th-a would you give an answer?

S A. Yes.

6 Q. What would they do at the point?

7 A. They kept asking me gquestions about what happened.
8 Q. And did they type your answers down?

9 A. They would type my answecss down.

10 Q. All right.

11 Do you have any trouble reading English?

12 A. No.

13 Q. How far did you go in school?

14 A I graduated.

15 Q. What grade did you graduate?

16 A. High school.

17 Q. High school.

18 And they asked you what happened. Is that
19 correct?
20 A. Yes.

21 Q. Now, during the course of taking that

| 22 statement, were you asked if you knew Carlos Marquinez?
23 A Yes.
‘ l 24 Q. Were you asked to sign a photograph of him?

25 A. Yes.
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1 MR. McTIGUE: S-4, your Honor.
2 Q. I'm going to show you an exhibit which has
' 3 been marked S-4 for identification. It appears to be a
4 photo of a man, and there's scme writiig on the back
3 and a date. Who is that a phato of?
6 A. Carlos.
7 Q. Carlos.
8 And his last name?
9 A. Marquinez.
19 Q. Is that the person you have been discussing
11 and testifying about today? 1s that the person who was
12 with you on the night of November the 4th?
i A, Yes.
14 Q. And on the back there's a date, and there
15 appears to be a name. What's thy date?
16 A. 11-25-02.
17 Q. Who put tha* day?
18 A. I did.
19 Q. And there's a signature.
20 A. That's my signature.
21 Q. All right.
22 And I take it by doing that, you iderncified
23 Carlos Marquinez?
24 A, Yus.
25 - Now, sometime after tlat, did the pclice ask

‘ Tixi-direct 171

1 you to come back in and did they guestion you?
2 A, Yes.
3 Q. And did you give a second statement to the
4 police?
S A. Yes, I did.
6 MR. McTIGUE: S-6, your Honor.
7 I'm going to show you an exhibit which has
] been marked S-6. It appears to be, again, a
9 type-written statement of fou: pages. And attached to
10 it is, again, what appears to be Miranda warning.
11 A. Yes,
12 Q. And it's dated 12-19, and it has a start time
13 for the Miranda at 9:45 in the wmorning. D¢ you
14 recognize this document?
15 A. Yes.
16 Q. What do you recognize that to be?
17 A. My statement,
18 G. All right.
19 Were you again advised cf your right to
20 ccunsel, the right to remain silent. the right to kave
21 an attorney appointed for you, and your right te
22 silence?
' 23 A. Yes.
24 Q. Did you agree to waive those rights?
25 A. Yes.
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1 Q. As with the other dGocument, did you place

2 your initials there indicating that you understoocd?

3 A. Yes.

4 Q. And did you sign that?

H A. Yes.

6 Q. And is that your signature?

7 A. Yes.

8 Q. And is there a time there?

9 A. Yes.

4 Q. What's the time?

11 A. 9:50 a.m.

12 Q. Whose hard writing is that?

13 A. Mine.

14 Q. And after again being advised of your rights,
15 were you again questioned this time by Investigator

16 Nicole Berrian?

17 A. Yes.

18 Q. Now, did Investigator Berrian indicate to you
19 why she wanted to question you?
20 A. Yes.
21 Q. What did she say to you, and what was your
22 understanding of why vou were being reinterviewed?
23 A. The statement that I gave before was not crue.
24 Q. Well, was it true or not?
25 A. some of it was not true.

Tixi-direct 173

1 Q. What wasn't true in your first statement?

2 A. About me picking -- me and Carlos picking Fernando
3 up in Penn Station.

“ Q. Well, wnat is the truth? Where did you pick
5 up Fernando?

6 A. In Elizabeth.

7 Q. Why was it that you told the Prosecutor's

8 Office back in Ncvember that you had picked up Fernando
9 at Penn Station?

10 A, Because 1 was scared, and I didn't want to get

11 more involved with it.

12 Q. What were you scared of, sir?

13 A. Fernando, and what he cou’'d have done to me and ny
14 family.

19 Q. Were you also scaired of involving vourself in
16 this?

17 A. Yes.

18 Q. Did you wish to conceal from the police that
19 you had gone down to Elizabeth?

20 A. Yes.
21 Q. Why did you want to conceal from the police
22 that you went to Elizabeth on the night of November

23 4th, 20027

24 A. Because I don't want to put myself in it

25 Q. In what?
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A. In what happened that night.
Q. What happened that night?
A, When -~
MR. SAMPSON: Objection, your Honor.
Q. What iid you understand happened that night?
MR. SAMPSOQIi: Cbjection, your Honor.
THE COURT: As to what he understood
happened?
MR. SAMPSON: Judge, it's a long night.
THE COURT: All right, try to be more
specific.
Q. What about that night didn't you want to be
part of
A. I didn't want to he part of it.
Q. What didn't you want to be part of?
A. About the shooting, and me being there when we
went to pick him up.
2. Sir, in your first statement which you gave
on 11-25, did you indicate what Fernando had told you?
MR. SAMPSCON: Sir, «hat page, pleaso?

174

21 MR. MCTIGUE: Page 2, large paragraph.
22 B Yes.
23 (VIR What did you tell the polize on November 25
24 that Fernando had cone?
p A. That he shot a cad driver.
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1 Q. And what else? Did you say arnything about
2 seeing blood?
3 A. Yes, that he had stains on his pants.
“ Q. Looking at your secnnd statement, S-6,
5 December 19t ~-
6 THE COURT: 1I'm sorry, Mr. McTigue, the first
7 statement you just showed him was November 25th?
8 MR, McCTIGUE: Yes.
9 THE COURT: That was S-3, right?
10 MR, McTIGUE: It is S$-3, Judge.
11 THE COURT: Now you're using --
12 MR, McTIGUE: I will state it for the racoyd,
13 Judge, S-6.
14 Were you asked a question: What did Fernando
15 say adout the shoot.ny?
16 A. Yes.
17 Q. What was your ansver?
18 A. That he thinks that he killed -~ that he shot -~
19 that he thinks that he killed a cab driver.
20 Q. Sir, ware you trying to conceal your ro:e in
21 this?
22 A. Excuse ma?
23 Q. Wera you trying to conceal from the police
24 what your role was, what you did that night?
25 A, Yes.
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1 Q. Now, during the course of the taking of your
2 statement on December 19th, 2002, as part of the
3 svatement, you asked to identify a Fernando?
4 A. Yes.
5 Q. Were you shown a photo?
6 A. Yes.
7 MR. M¢TISUE: S8-7, your Honor.
8 Q. I put before you an exhibit which has been
9 marked S-7 for identification. Do you recognize what
10 that is?
11 A. Yes.
12 Q. What is that?
13 A. It's & picture of Fernando.
14 Q. All right.
15 And is that the picture that is shown to you
16 at the Prosecutor's Office?
17 A. Yes.
18 Q. Did you sign and date that?
1 A. Yes, I did.
20 Q. And there if writing below the photo?
21 A. Yes.
22 Q. What's that writing?
23 A. My name and {he date.
24 Q. Al) right.
25 And is that Fernando the peroon who was with
Tixi-~direct 117
1 you in the car in Elizabeth?
2 A. Yes.
3 Q. On the night ¢f November 4, 2002?
4 A. Yes.
5 Q. Is that the same person that you have
6 identified in court here today?
7 A. Yes.
8 Q. During that statement of December 19th, were
9 you shown additional pi.otographs?
10 A. Yes.
11 Q. And was that of a car?
12 A. Yes,
13 MR. McTIGUE: S-8A and B, your Honoy.
14 I'm going to show you two photographs. They
15 appear to be Polaroid paotcgraphs, S-8S and S-8B. On
16 the tack of each photo there appears to be some
17 writing, a signature and a date. Is that correct?
18 A, Yes.
19 Q. Showing you first S-8A. Loovking at the
20 backs, whose name is there?
21 A. My name.
22 Q. Who put it there?
23 A. I did.
24 Q. And did you date it?
25 A. Yes.
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1 Q. What's the date that appears *“here?
2 A. 12-19-02.
. 3 Q. And what is S-8A a photograph of? Do you
4 recognize what'=s in it?
5 A, Yes. It's 2 picture of his car.
6 Q. Whose car?
7 A. Fernando'u car-
8 Q. Is that the car you were in on the night that
9 the cabby was shot?
10 A. Yes.
11 Q. Showing you S-8B, looking on the back of
12 that, is chere a name and a date on that?
13 A. Yes.
14 Q. Whose rame is that?
15 A, My name.
16 Q. Who put it there?
17 A I did.
18 Q. Is there a date?
19 A Yes. 12-~19-02.
20 Q. And is that another view of an automcbile?
21 A. Yes, that's another view.
22 Q. And what does that show?
23 A, The hack of the car.
24 Q. What car?
25 A. Fernando's car.

. Tixi-direct 179

1 Q. Is that the car you were in on November 4,
2 2002?
3 A. Yes.
4 Q. mr. Tixi, after giving your statements, did
5 there come a time wher you appeared before the grand
6 Jury?
; 7 A. Yes.
§ 8 Q. Would that have besn on June 6th, 20037
9 A. Yes.
10 Q. And did you appear before the grand jury and
11 tell those grand jurors what you recall happened?
12 A. Yes.
13 MR. MCTIGUE: I have no further gues'ions of
14 this witness, Judge.
15 THE COURT: Cross examine.
16 We'll take a 10-minute break at this time.
17 Ladies and gentlemen. why don't we stay in the juryroom
18 rather than leave the courtroom.
19 (Recess)
20 (Jury brougat into courtroom)
21 THE COURT: Mr. McTigue.
22 MR, MCTIGUE: Judge, with your permission I
' 23 do have one or two more questions., 1 move to reopen.
24 CONTINUED DIRECT EXAMINATICN BY MR, McTIGUE:
25 Q. Mr., Tixi, at scwue point ¢id you find out who
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1 the cab driver was whc had been killed?
2 A. Yes.
3 Q. How did you find out?
4 A. By my motler.
5 Q. And did you determine if other people in your
6 building were related to the cab driver?
7 A. Yes, I dic. The people from upstairs.
3 Q. And you learned what their relationship, the
9 people upstairs in your building, were to the dead man?
10 A. My mother just told me they was family members,
11 Q. Mr. Tixi, after the night of the shooting,
12 November £, 2002, did you see Fernando again?
13 A. No.
14 Q. At any time did he call you?
15 A. Yeah, he called che house.
16 Q. Was that about a week after?
17 A About.
18 Q. DPid you tell the police that in your
19 statement of the 19th?
20 A. Yes, I did.
21 Q. Did you indicate that on the Saturday before
22 yo'ir statement, December 14th, he had called you?
23 A. Yes.
24 Q. And what was the nature of that call?
25 A. That that was messed up, what me and Carlos did.
Tixi-direct 15l
1 Q. What was messed up?
2 A. That we told the cops what happened.
3 Q. Do you know hcw Fernando knew you had spoken
4 to the police?
5 A. No.
6 Q. But did he make it clear to you that lie knew
7 you had given statements implicating him in the
8 shooting death of Felix Chininin?
9 A. Yes.
10 Q. What else did you say in the conversation?
12 A. That before he goes away, that he was going to pay
12 me and Carlos a visit.
13 Q. What did you understand that to mean?
14 A. Threat.
1§ Q. Excuse me?
16 A. A threat.
17 Q. What did you think in your mind was going to
18 happen?
19 A, That he was going to do something to me or Carlos.
20 MR. McTIGUE: No further questions, Judge.
21 THE COURT: <Cross examine.
22 CROSS EXAMINATION BY MR. SAMPSON:
23 Q. On November the 4th, 2002, you and Carlos
24 Marquinez robbed and killed Felix Chininin, didn't you?
25 A. No.
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1 Q. You admit you wer=2 wi’h Mr. Marquinez on that
2 day. Correct?
3 A. Yes.
- Q. You admit you were in Newark on that morning.
5 Is that correct?
6 A, No.
y Q. You don't say ou were in Newark that
8 morning?
9 A. No.
10 Q. ¥hen you were driving the car, what road did
11 you drive down?
12 A. 1 & 9.
13 Q. Did you drive on Route 217
14 A. Excuse me?
15 Q. Did you drive on Route 21?7
16 A. Yeah.
17 Q. Is that the McCarter Highway that goes
18 through the city of Newark?
19 A. Yes.
20 Q. So you were in Newark: correct?
21 A. Yeah.
22 Q. You were on 1 & 9., Where does that sta:t?
23 A. By Newark, ! guess.
24 Q. It starts in Newark. It starts in Newark?
25 A, Yes.
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1 Q. So were you in Newark?
i A, Yes.
3 Q. With Carlos Marquinez. Is that correct?
4 A. Yes.
S Q. Now, you and Mr. Marquinez have a history
6 together, don't you?
7 A. What do you mean?
¢ Q. You have been arrested with him on at least
9 two prior occasions.
10 MR, McTIGUE: Objection.
11 THE COURT: Hold it, there's an objection,
12 Please come to sidebar.
13 (The following takes place at sidebar)
14 THE COURT: Arrest?
15 MR. SAMPSON: Judge, he sz d he has been
16 arrested with Mr. Marquinez on two prior occasions. I
17 can ask him about that. This isn't the defendant,
18 Judge, this is a witness. Why can’'t I ask him his past
1¢ history?
20 THE COURT: Well, arrasts aren't criminal
21 history.
22 KR. SAMPSON: Only for the defendant, Judge.
23 For witnhesses they are impeachable. You can use these
24 for purposes of impeachments,
25 THE COURT: Arrests?
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1 MR. MCTIGUE: I don't believe that you can

2 impeach any person, Judge.

3 THE COURT: Arrest is no evidence of

N anything, other than the fact that he was arrested.

5 MR. SAMPSON: Why cién't I ask him about his

€ history with Mr. Marquin«z?

7 THE COURT: Y“ou can, but not about arrests.

8 MR. SAMPSON: Fine, Judge.

9 (The following takes place in open court)
10 Q. You and Mr. Marquinez are buddies; right?
11 A. Yes.

12 Q. You do things together; correct?

13 A. Yeah, we hang.

14 Q. Spend time together?

15 MR. McTIGUE: Judge, can we --

16 THE COURT: You know, Mr. Sampson, you do

17 have to give the witness an opportunity to answer your

18 first question bafore you ask the second question.

19 MR. SAMPSON: I'm sorry, your Honor.

20 Q. Now, you indicated to the as+9istant

21 prosecutor that you have given a series of statements

22 in this particular case. Is that correct?

23 A. Yes.

24 - Now, we have the two statements that you

25 signed and you also appeared before the grand jury.
Tixi-cross 185

1 Correct?

2 A, Yes.

3 Qs And you testified here today?

4 A, Yes.

S Q. Is that correct?

6 A, Yes.

7 Q. Is it fair to say that during the course of

8 tlie various statements that you have given, that your

9 story has changed?

10 A, Yes.

11 Q. Now, you didn't tell us that when the police
12 firvst came to see yocu they had information about an

13 individual named El Chato. That’s you; right?

14 A. Yes.

15 Q. Are you E1 Chato?

16 A. Yes.

17 Q. When the police came to you and the assistant
18 prosecutor to speak to you, didn't you deny any

19 knowledge whatsoever of any of these events?

20 A, Yes.

21 Q. That's true, right?

22 A. Yes.

43 2. Now, when you gave that statement, when you
24 told the police that, they didn't reduce that to

25 writirg, right? You didn't sign anything saying: 1
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don't know anything?

A. no.
Q. Right?
A. No.

Q. And it was only wien one of the detectives
from Newark came to you and confronted you with that,
that you began to tell them this story that you have
told us here today. Correct?

A. Yes.

Q. Now, let's start with the basics. Your true

name is what?
A. Alexis Tixi.

Q. You are known by other names; correct?
A. No.

Q. No?

A. No, Alexis Tixi.

Q. You ever use the name Alex Munoz?

Well, that is my name.

Q. Excuse me?

A. That's my last name, my jsecond last name.

Q. So, you know, you are known as Alex Munoz,
and you are also known as Alexis Tixi; correct?
A, Tixi, correct.

Q. How about febastian 7. Alexis, another name
you used?

S R e S e e e S S S
OV dOUVBWMNDHO 3T dohd (Y

NN
LS

NN
e W

Tixi-cross 187

A. That's my whole name. Alexis Ssbastian Tixi
Munoz.

Q. So you are known by all these different
names. Correct?
A. That's my name.

Q. And you said friends and people in Harrison
call you E1 Chato. Correct?
A. Yes.

Q. And the assistant prose~utor asked you a few
minutes ago about 2 conviction that you had.
A, Jes.

C. Is that correct?

So that February 13th, 2004, ycu were

sentenced on a conspiracy to distribute CDS. 1s that
correct?

A. Yes.
Q. And you are on probation right now?
A. Yes.

Q. Now, it's fair to say that you told different
versions of what happened on November the 4th, 2002,
Right?

A. Uh huh, yes.

Q. You may that you lived and reside at 313
Central Avenue in East Newark?

A. Yes.

e BB AR R,




Tixi-cross 188
1 Q. You ever use Millenniwa Taxi Company -~
2 A. Yes.
3 Q. -~ to get a cab?
4 A, Yes.
5 Q. So you are familiar wiith them. Correct?
(3 A. Yes.
7 Q. You are familiar with cheir fare structure.
8 Right?
9 A. Yes.
10 Q. How much it costs to get from your place to
11 wherever you are going. Correct?
12 A. Yes.
13 Q. Felix L. Chininin, did you know him?
14 A. No.
15 Q. But just cnincidentally his aunt and uncle
16 live upstairs from you. Right?
17 A. Yes.
18 Q. Cid you ever meet Mr. Chininin that you know
19 of?
20 A. No.
21 Q. Did you ever know if he came to visit his
22 aunt and uncle at your house?
23 A. No.
24 Q. You don't know, or no, it never happened?
25 A, No, I never seen him there.
Tixi-cross 149
1 Q. Do you know what he looks like?
2 A, No.
3 Q. So you don’t know if you have ever seen him?
4 A. No.
5 MR. McTIGUE: Judge, Mr. Sampson made a
6 comment about proving a nugative in his opening.
7 THE COURT: Well, this is not time for
i arguaent.
3 MR. McTIGUE: Yes.
10 THE COURT: Continue.
11 Q. Now, your first statement was November the
12 25th, 2002. Right?
13 A. Yes.
14 Q. And so after you told the police that you
15 didn't know anything at all abor:t this, and they told
1€ you you were lying, you then started to give this
17 statement. Right?
18 A. Yes.
19 Q. One of the things they wanted to know from
20 you is basic information, name and address, your date
21 of birth. Right?
22 A. Yes.
23 Q. You told theam that you were born February
24 1st, 1983. Right?
25 A. Yes.
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Q. Sir, where were you born?
A. Where 1 was born?

Q. Yes.

A. Ecuador.
Q. Ecuador?
A. Yes.

Q. So your people ~re from Ecuador. Right?
2. Yes.

Q. Your mom is from Ecuador?
A. Yes.

Q. Does she speak with an Ecuadorian accent?
A. My mom, yes. Yes.

Q. Now, when the police first came to you and
started to ask you about the murder of Felix Chininin,
they asked you in your own words to tell them what
happened; right? Now, you told them that your friend
Carlos paged you 7:45 in the moraing. Is that right,
that's what you told them?

A. Yes.
Q. Right?
A. Yes.

Q. And that was a lie?
A. Yes, it was & lie.

Q. Did you, do you even have a pager?
A. At the moment I did.

190
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Q. Then you had one?

A. Yes.
Q. But Carlos didn't page you?
A. "o.

Q. And whea you told them that you called him
back, that was a lie. Right?
A. Yes.

Q. And when you told the police that he asked
you to go for a ride with them, t at was a lie.
Correct.

A. Yes.

Q. When you told them that Fernando had called
and wanted you to pick him up in Penn Station in
Newark, that was a lie. Right?

A. Yes.

Q. You told the police, or you told the -~ well,
the Newark Police and the Essex County Prosecutor's
Office that at 7:45 on a Monday morring you picked up
Mr. DaSilva in front of Penn Station. Right?

A. Yes.

Q. When you told them that, did anybody say to
you: This is ridiculous. How are you goiung to pick up
a man in blood-soaked clothing eight o'clock in front
of Penn Station on a Monday morning? Did anyone ask
you that?
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1 A. I don't remember.

2 Q. But you just continued to lie. Right?

3 A. Yes. Yes.

4 Q. You told them that you saw blood on his pants
S that morning. Right?

6 A. Yes.

7 Q. That was a lie. Right”

8 A, No, no.

3 Q. Well, you say that this was in front of Penn
10 Station. Right?
11 A. Yes.

12 Q. And that was a lie?

13 A. Yes.

14 Q. And it wasn't 7:45 in the morning. Right?
15 A. Yes.

16 Q. Because at 7:45 in the morning, it's light
17 out. Correct?

18 A. Yes.

19 Q. You testified that whatever you saw occurred
20 in the dark. Correct?
21 A. Yes.
22 + Now, this was November of 2002. Correct?
23 A. Yes.
24 Q. Is it fair to say, based on your experience,
25 that the days are a iittle bit shorter in November than

Tixi-cross 1583

1 they are in June? The sun comes up later in the

2 morning; right?

3 A. Yeah.

4 Q. Five o'clock, six c¢'clock in the morning in
5 November it's still aark out. Right?

6 A. Yeah.

7 Q. So under any set of circumstances when you

-, say vou saw Mr,. DaSilva, it was still dark outside.

5 kight?

10 A, Yes.

11 9. Okay.

12 Now, it was your testimony then, it was your
13 testimony then that Mr. DaSilva called you and at that
14 time you had only knowt. him for a couple of menths.

15 Correct?

16 A. Yes.

17 Q. And it's your testimony that in November of
18 2002, you didn't know anything at all about the

19 shooting or the death of Felix Chininin. Right?
20 A. Yes.
21 Q. Well, it's your testimony that Mr, DaSilva
22 just came up to you and out of the blue counfossed
23 everything to you. Right?
24 A. Yes.
25 Q. Is Mr. DaSilva like one of your boys, real
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close friend of yours?
A. Not really.

Q. Why in the world would he call you in the
middle of the morning to ccme and confess to you about
this? Do you have any idea?

A. No, because I --

MR. McTIGUE: What was that last answer,
Judge?

THE COURT: Could you repeat your last =--

THE WITNESS: Oh, no, cause that ain't
happen.

Q. And if he hac been planning this, he
certainly wouldn't have given you his car in advance
because he would need it to get away. Right?

MR. MCTIGUE: Obiection, Judge, calls for
speculation.
THE COUR1: Objection sustained.

Q. According to your testimony now, you and
Carlos on November the 4th, 2002, had Mr. Dafilva's
car. Right?

A. Yes.

Q. The getaway vehicle, according to you, was in
your possession and that of Mr. Marquinez. Rignht?

MR. McTIGUE: Objecticn Judge,
characterization of testimony.
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THE COURT: Objection sustained.
Q. So you went through this entire statement oOn

November the 25th, 2002, and you corntinued to lie to
the police. Correct?
A. Yes.

MR. McTIGUE: Objection, Judge.

THE COURT: Hold it.

MR, McTIGUE: Sidebar, please.

(The following takes place at sidebar)

THE COURT: What's the objection?

MR. McTIGUE: The objection is it's an over
broad generalization of the entire contents of the
statement. The witness has clearly stated that there
are some portions true and some are untrue. And i7¥ Mr.
Sampson wants to go through and J2termine what they
are, certainly that's cross examination., But to ¢o
broad stroke -~

MR. SAMPSON: I will go point by point, but
he does admit that he lied. That was my question.

THE COURT: The objection is overruled.

MR. McTIGUE: Okay.

{(Th2 following takes place in open court)

Q. So then, sir, it's fair to say that when you
talked to the police that day, you continued to lie to
them. Rig:t?
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Tixi-crouss 196
A. Yes, I did.

Q. Now, you said you didn't want to get anybody
else involved in this. Right?
A. Right.

Q. Do you remember telling the police oa that
day they asked you whose car wis it that you were
driving around in, do you reiiemder “eing asked that
question?

A. No, I don't remember.

Q. Do you remember telling them that you and
Carlos were driving around in Carlos's mother's car?

Do you remember telling the police that?
A. I don't remember.

Q. Sir, let me show you the statement. Mr.
Tixi, let me show you ycur statement, page 3, the third
question, I believe.

THE COURT: Which statement?

MR. SAMPSON: Page 3, the statement, November
25th, 2002.

THE COYRT: S-3.

Q. You were asked a question: Whose car was it?
What was your arswer?

A I said it was Carlos's mother's car.

Q. You told the police it was Carlos's mother's
CAr you werce operating that day?
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Tixi-cross 197
A. Yes.

Q. Now, earlier that day you said you didn't
want to get anyone else in trouble?
A. Right.

Q. But you didn't mird throwing Carlos's mother
into the mix by saying it way her car that was used in
this; right? 1Is that true?

A. Yes.

Q. And when you were asked or that day if you
were told where the incident occurred, you said you
didn't know. Right?

A. Yes.

Q. And when you were asked to tell them whether
it occurred in a house, dr on the street, or in & car,
or anywhere else, your answer was ot diidn't know?

A. Yes.

Q. Was that true then, you didn't know where
this happened. Right?

A. No, I didn't know where it happened.

Q. And when you were asked if you knew who it
was that had been shot and killed, you 3aid you didn't
know. Correct?

A. Yes.

Q. And you didn't know. Right?

A. Well, | did know, but I lied at that moment.

e L )\l ‘ -
RSHRRR | VAN TR WS R

i - RN



Tixi-cross 198
1 Q. You were asked a question November 25th,
2 20C2: Did you see Fernando with a gun that morning?
3 What was you:r answer?
4 A. No.
5 Q. You were then aske¢l: Hud you ever seen
6 Fernando with a gun? And on Novenber the 25th, 2002,
7 what was your answer?
8 A. It was on this statement, you are talking about
9 this statement?
10 Q. Yes.
11 A. No.
12 Q. So you told them that you didn't see a gun.
13 You have never seen him with a gun., Correct?
14 A. Yes.
15 Q. Now, on that date you told them, told the
16 investigator and the Newark Police that you saw Mr,
17 DaSilva holding something that locked like a white tee
18 shirt wrapped around something?
19 A. Yes.
20 Q. At the time you said you thought it could
21 have been a radio inside the tee skirt. Correct?
22 A. Yes.
23 Q. And at the time you said you didn't ses any
24 blood on tlat white tee shirt. Correct?
25 A I don't remember.
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1 Q. You want to take a lock at page 4 of the
2 document that's in frort of you, and on the third
3 question you were asked whether you could describe the
4 object which looked lixe it was wrapped under the tee
5 shirt. And in your answer you don't say anything about
6 seeing blood on that white tee shirt, do you?
1 A. Yeah.
< Q. All right.
9 So there's nothing there about you saying
10 seeina blood on that white tee shirt that morning.
11 Cerrect?
12 A. Yes.
13 Q. Now, earlier vou said yov didn't want to get
14 anybody else involved in this case. Correct?
15 A. Yes.
16 Q. And ths next question was: How did you find
17 out that the cab driver had been killed? Now, did you
18 tell them that you found ocut this informetion from your
19 mother when you got home that night?
20 A, Yes, I did.
21 Q. You weren't lying on your mother, were you?
22 A. No, my mother didc tell me.
23 Q. And you were askod: How did she find out
24 about it? Do you remember being asked that gquestion?
25 A. Yes.
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Q. Ana you said that the people that live
upstairs from us are cousins with the scab driver.
Right?

A. Yes, that was family with them.

Q. And not only that, but you said that that
whole week your mother had lwen ‘‘elling you about
things she heard from the peopie upstairs about this
incident. Correct?

A. Yes.

Q. So over the course of the next week, your mom
is talking to you abcut the death of Felix Chininin.
Correct?

A. Yes, she mentioned it.

Q. And she had a soucvce from the people upstairs
who were related to Mr. Chininin. Correct?
A, Yes, they spoke to her about it.

Q. You were also asked: Did your mother know
that you had picked up Fernando that morning, and that
he had been dlcody and told rou that he killed someone?
Did you confess this to your mother? Dia you go to her

200

21 and say: Mom, I got a problem. 1) got all this
22 knowledge, I need to tell somebody?
23 A. No.
24 Q. Now, sir, after that occurred, that was
25 November the 25th, 2002; is that correct?
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1 A. Yes.
2 Q. Nearly a monuth later the police came back to
3 you, right, December 19th, 2002?
4 A. Yes.
S Q. Investigator Berrian of the Essex County
6 Prosecutor's Office came to you?
? A. Yes.
3 Q. And just by way of information, the firat
9 time that you were interviewed, November the 25th,
10 2002, one of the gquestions they asked you was about
il your social security number?
12 MR. McCTIGUE: Objection, Judge. Can I be
13 heard at sidebar?
14 (The following takes vlace at sidebar)
15 MR. McTIGUE: Judge, Mr. Sampson had asked ~-
16 MR, SAMPSON: I'm Jorry, I don't want to
17 interrupt you. The first question was \he scocial
18 security number. The second one -- the first one is
19 yes, I just want te ask him how he found out that
20 information.
21 MR. McYICUE: You are not going to use any
22 more CCH materials thoy gave you?
23 , MR. SAMPSON: No. This is botnh on these two
24 statements,
25 MR. McTIGUE: All right.
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1 \The following takes place in open court)
2 Q. Just by way of information, sir, when you
3 were first asked questions back on November the 25th,
4 2002, they asked youv if jyou knew your social security
- number. Correct?
6 A. Right.
7 Q. And you dida't knSw it back then; right?
8 A. No.
9 Q. But when you were questioned again on
10 December the 19th, 2002, you were able to give them a
11 social security number?
12 A. No, I didn't give them no social security number.
13 Q. If I could just ask you, the second time you
14 were questioned, you were able to provide them with
15 your social security number? Did you give that
16 information to the Prosecutor's Office, or did they get
17 it from somewhere else?
18 A. They got it from somewhere else, I don't know.
19 Q. Dkay.
20 In this second statement they came to you and
z1 asked you to clarify the informution you give then
22 before. 1Is that correct?
23 A. Yes.
24 Q. In this second statement, you indicated that
25 you and Carlos were at Carlos's mother's house playing
Tixi-cross 203
1 Play Station and drinking basically all day. Correct?
2 A. Yes.
3 Q. Now, you told them around 4 o'clock in the
5 morning Fernandv, Mr. DaSilva, beeped Carlcs?
5 A. Yes.
6 Q. Around 4 o'clock in the morning. Correct?
7 A. Yes.
8 Q. So you knew that Carlos had a2 beeper?
9 A. Yes.
10 Q. Did you ever call him on his beeper?
11 A. Yes.
12 Q. So you knew the beeper nunmber. Correct?
13 A. Yeah, I did kncw¥ the beeper number.
14 Q. Did you 3ive it to the police that day so
15 they could verify the information on the phonc c&lls?
16 A. No.
17 Q. But now you are saying that after you got
18 that call, that Mr. DaSilva beeped Carlos, that Carlos
19 rade a phone call?
20 A. Yes, he did.
21 Q. And you heard the demonstration the
22 prosecutor did and his beaepar went off, that's the kind
23 of noise you heard that morning?
24 A. Y»s, something like that.
25 Q. And then you said that Carlos went and made a
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1 phone call. Right?
2 A. Yep.
3 Q. Did Carlos leave the apartment that day? Did
4 he leave, after he ygot the beep, did he leave the
5 apartment?
6 A. To make the phone call?
7 Q. Yeah.
8 A, He left the room.
9 Q. All right.
10 And le went and used his mom's phone. RighL?
11 A. Yeah.
12 Q. So did you know his mcther's phone number?
13 A. No, I didn't know his mother's phone number.
14 Q. Did the pelice ever ask you for the number
15 where Carlos lived so they could verify the
16 information?
17 A. No.
18 Q. Then you say you drove, you and Carlos went
19 to the car and you drcve somewhere in Elizabeth.
20 Correct?
21 A. Yes.
22 Q. I take it that you guys had besn together all
23 day, pretty much all day?
24 MR. McTIGUE: Can we have a clarification,
25 "you guys"?
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1 Q. There's only two of you, Carlos and you,
z present in the nouse together, right, on that day?
3 A. Among others, yeah.
4 Q. And you two, besides playing Play Station,
5 you were drinking. Right?
6 A. Yes.
7 Q. And how much did you have to drink?
8 A. Like two beers. Like we had like two deers, two
9 to three beecrs.
10 Q. Two to three beers apiece?
11 A. Yes.
12 Q. And then you got in the car and drove
13 somewhere in Elizabeth. Rigyht?
14 A. Yes.
15 Q. You don't know where in Elizaboth?
16 A. No.
17 Q. Had you ever been to that location before?
18 A, No.
18 Q. When you decided to go to that location. ax
20 did Carlos say: Hey, this is the address we're going
21 to?
22 A, Oh, no.
23 Q. Did you ever -~ did you see Carlos like write
24 a sumber down so he would know where he was going?
25 A. No, I didn't see him wrive the number.
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Q. Now, you are not from Elizabeth; right?
A. No.
Q. Carlos in from Elizabeth?

A. ’b.

Q. So you didn't know where you were going.
Right?
A. No.

Q. And you didn't know where you went?
A. No.

s I This was the early morning hcurs of November
the 4th
A. Yes.

Q. So I take it tkat at that hour of the
morning, it's pretty quiet outside, there aren't a lot
of people out. Right?

A. Yes.

Q. And you said that you drove up and you just

see Mr. DaSilva seated outside on somebody's front

206

stoogp?
A. Yes.
21 Q. What did the house look like where he was
22 seated?
23 A. Family house.
24 Q. Farily house.
25 Did you tell that to the police?
Tixi-cross 207
1 A. Yes, I did.
2 Q. Did you describe the building?
k F-\ I told them it was a family house, and he was
M sitting on the poarch.
5 Q. Did anytne ever take you out to Elizabeth,
6 drive around to see if you could find the location and
7 say: Yeah, that's the stoop where he was sitting?
8 A. No.
9 Q. When you pulled up, did you guys blow the
10 horn or anything to let Mr., DaSilva know you were
11 there?
12 A. No.
13 Q. Did you see any people on the street?
14 A. No.
15 Q. When you pulled up in front of that uaknown
16 location?
17 A. No, we didn't see nobody.
18 Q. And then it was decided that you are going
19 back to Fina's house, Josephina's Garcia's house?
20 A. Yes.
21 Q. Kzs there a guestion about that? Did Mr.
22 DaSilva say: Could you guys drive me back to
23 Josephina's house? Or anything?
24 A. I don't remember. We just decided *o go over
25 there.
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Q. So according to your statement, you guys were
going back to Fina's to keep drinking and smoking.

. Right?
A. Yes.
Q. By werd you mean marijuana?
A. Yes.

Q. So you weie going there to smoke marijuana?
A. We never did, though.

Q. When you got to Fina's house, you say that
one of you knocked at the door. Right?

A. Yes.

Q. Do you recall who knocked at the door?
A. No, I don't remember who.

Q. According to your sworn statement of December
19th, 2002, you got to that house about 5 o'clock in
the morning or so?

A. Like around that, 5:30.

Q. And Tito, Fina's three-year-old son, opened

the door for you. that's what you say in your
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20 statement?

21 A. Yes.

22 Q. Just stand up for a minute, please. How big
23 would you say that Tito is? Can you illustrate for the
24 jury how tall this three-year-old is?

')
w

A. Like this size.

‘ Tixi-cross 209

1 Q. So if you are standing up, that's about where
2 he would be on you?

3 A. Yeah.

< Q. Thank you, sir.

- An\' it's that three-year-old that you say

6 came to the door and opened the door for you &t five

7 o'clock in the morning?

8 A. Well, I don't Xnow if he was three years old, I

9 didn't know his age.

10 Q. But that's the person because the other one,
11 her sons or nephews are 21, 22. You are not confused
12 about the three-year old or the 21-year-old. Right?
13 A. No.

14 Q. It was definitely the three-year-old that

15 opened the door for you that morning?

16 A. Yes.

17 Q. And you are sure of that? |
18 A. Yeah, I'm pretty sure.

19 Q. When youa got in, did Fina come to the door?
20 A. I don't remamber. She was probably -~ she
21 probably woke up and she was probably behind Tito.

22 Q. Probably, does that mean you don't remembor?

'I' 23 A. I don't remember.
24 Q. So if I could ask, at that hour in the
25 morning, in early Novemler, it's still dark outside.

| : N\
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Right?
A. Yes,

Q. Nobody turned the lights on in the apartment,
did they?
A. No.

Q. So it 1wust have still been dark inside the
apartment when you ouys got in there?
A. Yes.

Q. Right.

And in that darkened apartment with you and
Carlos and Fina and Mr. DaSilva, you are saying that
Mr. DaSilva then began to tell you all the details.
Right?

A. No, when we got to the room.

Q. When you got to the room, what?
A. When we got to Fina's room, we all went into the
room.

Q. All right.

So it's your testimony that when Mr. DaSilva
was saying all eof this, Josephina Garcia was also
present in the room?

A. Yes, she was in the room.
Q. Now, you said that during the course of --

MR. SAMPSON: Your Honor, can we go to
sidebar for a moment, p.ease?
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(The following takes place at gidebar)
MR. SAMPSON: Judge, I know we got started
late, I know we got started late, but I'm going to be a
while vath the witness, and I Xnow the jury -- have
they had a br(ak? I don't know. You want me to just
keep going?
THE COURT: Yeah.
MR. SAMPSON: Okay.
(The following takes place in opsn court)

Q. So thet on this early morning, you say Mr.
DaSilva told everyone in the room what had occurred.
Right?

A. He was speaking avout,
Q. In front of Josephina?
A. Yeah, she was ia the room.

Q. She was in the room. And was she awake?
A. Yeah, she was awake.

Q. And yov are sure that none of you guys had
smoked marijuara while you were sitting there in the
apartment?

A. No.

Q. Can 1 ask, you say that you saw blood on Mr.

DaSilva?
A. Yes.
Q. And you said it was like dots or -~ pinpointz

]
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1 ox dots cn his clothing?
2 MR. McCTIGUE: Objection, Judge.
’ 3 MR, SAMPSON: I will rephrase the question.

4 Did vou see blood on Mr. DaSilva?

5 A. Yes.

6 Q. What does the blood look like?

7 A. What did it lock like?

8 Q. Yes.

9 A, Red, dark red.

10 Q. All right.

11 Put the pattern that you saw on his clothing?
12 A. It was on his pants.

13 Q. It was on his pants.

14 Now, did you ever cut yourself, Mr. Tixi?

15 MR. McTIGUE: Objection, Judge, relevance.
16 THE COURT: 1I'll see where he's going with
17 that.

18 C. Did you ever cut yourself?

19 A. Yes.
20 Q. Did ynu ever get bluod on your clothas?
21 & Yes.
22 Q. Did you ever see blood sweared, it drips and
23 you try to wipe it off or anything?
24 A. Yes.
250 Q. You haven't g£aid anything a all) about blood

. Tixi-cross 213

1 being smeared alii over the clothing of Mr. DaSilva,
2 have you?
2 MR. McTIGUE: Objection, Judge.
4 A. No.
5 MR. McTIGUE: 1It's argumentative.
6 THE COURT: Well, I think I heard the
7 question, he answered it, I will allow it.
8 Q. So you didn't see blood smeared on his boots
9 or all over the soles of his shoes, did ycu?
10 A. No.
11 Q. And when you pulled up in front of that house
12 in Elizabeth, I assume that the headlights were on;
13 right?
14 A. Yes.
15 G. You could see Mi. DaSilva; right?
16 A, Yes.
17 Q. There's nothing at all about blood being |
18 spattered all over his clothing, is there?
19 A. No.
20 MR. McTIGUE: Objection, Judge. There's been
21 no testimony of that. It's a characterization of
22 testimony, it's improper.
. 23 YHE COURT: I will sustain that objection.
24 Q. Pid you have an opportunity to look at Mr.
25 DaSilva's clothing that morning?
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A. When we got in th2 car.
Q. Do you remember how he was dressed on that

A. A jacket.
Q. What kind of jacket?
A. A black jacket.
Q. A black lacket?
A. Yeah, and scome --
2. And you said --
A. Some pants.
MR. McTIGUE: Judge, the witness is still
answering.
THE COURT: Hold it.
MR. SAMPSON: I'm sgorry, Judge. He speaks
softly, I didn't hear him.
A. And his pants, like bsige, I guess beige pants.
Q. I.ike khaki color?
A. Yeah.
Q. Can T ask you, in Newark or Harrison, East
Newark, Kearny, in the morning, when guys are gning to

21 work, construction, fair to say ¢ lot of them got on
22 khakis and work boots?
23 MR. McTIGUE: Objection, Judge.
24 THE COURT: Objection sustained.
25 Q. In any event, vou say Mr. DaSilva had on his
Tixi-cross 2135
1 black jacket?
2 A. Yes.
3 Q. What kind of jacket was it?
4 A. I dor't remember. It was black.
S Q. Do ynu remember what kind of material it was
6 made of?
7 A. Ne.
8 Q. Do you remember him wearing some kind of a
9 bone-colored shirt witi. some kind of emblem or
10 sorething on the front?
17 A. No, I don't remember.
12 Q. Blood wonld be hard to see on a black jacket
13 as opposed to a white shirt, Correct?
14 MR. McTIGUE: Judge, obje:tion calls for a
15 conclusion.
16 THE COURT: Sustained.
17 Q. Did you ever see Mr, DaSilva hide the lap top
18 computer under Josephina's bed?
19 A. No.
20 Q. Sir, you have identified a handgur or au
21 least you were shown a photo of a handgun. Correct?
22 MR. McTIGUE: Objection, Judge.
23 THE COURT: When, Mr. Sampson?
24 MR. SAMPSON: 1I'm sorry.
25 During the course of testimony today, did you
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talk about seeing a hiundgun -- I may be mistaken,
Judge.
MR. McTIGUE: Judge, for the record, just to
clarify, an exhibit which has been marked S-64, which
is in fact a real\ hamntigun, was shown in the courtroom
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today.
Q. Sir, do yov have familiarity with handguns?
A. No.

Q. When were you questioned by the police, did
10 you identify any particular weapon as being seen that
11 evening, November the 4th?
12 A. No.
13 MR. SAMPSON: Sorry for the confusion, your
14 Honor.
15 Can I ask, sir, how much did youv and Mr.
16 DaSilva speak on the phon2 in the months before?
17 MR. McTIGUE: Judge -~
18 THE COURT: There's an objection.
19 MR. McTIGUE: Judge, I have got an objection
20 as to relevance. If we can n{Trow it down to mome time
21 period that may be relevant here.
22 MR. SAMPSON: Judge, can I ask the question
23 Eirst, and then tke Court can rule? |
24 THE COURT: Yes, I will hear the whole
25 question.
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1 Q. In the months prior to November 4th, 2002,
2 how often did you and Mr. DaSilva speak on the phone?
3 THE COURT: Allowed.

4 A. Not =uch.

5 G. Dia you have a telephone numbe: for him?

6 A. His numbex?

7 Q. Yes.

8 A. No.

9 Q. And in Noverdher and December, 2002, did you
10 have a cell phone?

11 A. No.

12 Q. vid you ever give Mr. DaSilva your telephonc
13 number?

14 A, My house number, yes.

15 Q. When did you do that?

16 A. It was before that happened.

17 Q. Excuse me?

18 A. Even before that happenec, he had it.

19 Q. And you say that at some pcint you got a
20 phone call from Mr. DaSilva threatening youw?
21 A. Yes.
22 Q. Pid you tell -- you told that to the

‘ 23 prosecutor?

24 A. Yes, T did.
25 Q. Did you tell them the date in which that

L .
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1 occurred?
2 A. No, I didn't remember the date.
3 Q. Did you tell them the phone number of which
4 you received a threat?
S A, No, my house.
6 Q. Did you tell them your house phone number?
Y, A, Yes, they knew mv house number.
8 MR. SAMPSON: Just one moment, please, your
9 Honor.
10 Thank you, your Honor, I have no more further
11 questions.
12 THE COURT: Mr. McTigue.
13 REDIRECT EXAMINATION BY MR. McTIGUE:
14 Q. Mr. Tixi, did you recognize Fernando's voice
15 whenr you heard it on the phone?
16 A. Yes.
17 Q. And was that based on your prior contact with
18 him?
19 A. Yes.
20 Q. Now, you indicated t at at various times you
21 told things to the police. 1Is that correct?
22 A. Various times, what?
23 Q. At varicus times. you told things to the
24 police. On one date, Movember 25th, as to certain
25 parts of your statement, you told certain things. Is
Tixi-rediect 213
1 that correct?
i 2 A. Yes.
3 Q. And you changed that later on, 12-19. 1s
< that correct?
5 A. Yes.
6 Q. And aid that have anything to do with the
7 actual participation of Fernando as to what he did that
8 night?
9 MR. SAMPSON: Objection, your Honor, calls
10 for a conclusion.
b Q. Did you change anything as to what you told
12 the police Fernando had told you about that night?
13 A. No.
14 Q. Did the police suggest any answers to you?
 §- A. No.
16 Q. They just, as Mr. Sampson put it, kept
17 writing down what you saicd. 7s that right?
18 A. Yes.
19 Q. Before you gave a statement to the police on
20 November 25th, did you discuss what you were going o
21 say with Carlos?
22 A, No.
2 Q. How about Josephina, did you get together and
24 decide what you were going o say?

A. No.
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Q. After you gavea your rirst statement, you
spoke to Mr. DaSilva, is that correct, on the
te'ephone?

A. Yes.

Q. Did you go into any detail with him as to
what you had told the police?
A. No.

Q. Did you find out how he knew you had spoken
to the police?

A. No, I didn't find out.

Q. Did you ask him?
A. No.

Q. Between your second statement on the 19th,
had you met with Josephina Garcia or Carlos Marquinez?
A. No.

Q. Did you discuss what you were going to say to
the police at that time?

A. No.

Q. Did the police at any time tell you anything
tha' somebody had suid somethin~ different?
A. No.

Q. Were you ever able to give an address to the
pelice for Fernundo?

Al No.
MR. McTIGUE: No further questions, Judge.
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THE COURT: Mr. Sampscn.
RECROSS EXAMINATION BY MR, SAMPSON:

Q. Sir, after you gave your statement to the
police, yov did speak to Carlos and tola him that you
had spoxen to the police. Correct?

A. Yeah, I dia. Yes, I did.

Q. So you did tell Carlos that you had spokean to
the police?
A. Yes.

Q. You told Carlos ~-

THE COUKRT: You have got to wait until the
answer finishes. What was the answer?

THE WITNESS: He asked me il they came to see
me and I said yes.

Q. And did you %ell the police what you -- did
you tell Zarlos what you had told the police?

A I told the police, that was what 1 told Carlos.

Q. Did you tell Carlos what you told the police?
A. No.

Q. You didn't talk about it?

A. ml
Q. At all?
A. At all.

Q. You just said: The police were here, and I
talked to them. That was it?

{
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A. Yes.
Q. He didn't ask you what you said?
A, No.

Q. You said that your motivation in not telling
the police that of jycur .nvolvement was that of fear.
Right?

A. Yes.

Q. You werc scared?
A. Yes, I was.

Q. Who were you scared of?

A. I was scared of getting involved and scared of
Fernando.

Q. And if you got involved in it, you are afraid
of getting locked up and going ro jail for a long time.
Right?

A. Yeah.

Q. And you were afraid that if you got charged,
you would get held and have to put up bail and all that
stuff, and that's why you didn't want to get involved.

Right?
21 A. Yes.
22 MR. SAMPSON: Thank you.
23 THE COURT: Anything else?
24 REDIRECT EXAMINATION BY MR, McTIGUE:
25 Q. Did you tell the truth about what Fernando
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1 said to you?
2 MR. SAMPSON: What time, please, your Honor?
3 Q. Eitheyr occasion.
4 A. Yes, I 2id.
5 MR. McTIGUE: Nothing further, Judge.
6 THE COUXT: Anything else, Mr. Sampson?
7 MR. SAMPSON: No, your Honor. Thank you.
8 THE COURT: You may step down, Sir.
9 (Witness excuscd)
10 THE COURT: Ladies and gentlamen, we are not
11 going to start another witness at this late hour. We
12 are going to excuse vou.
13 Now, tomorrow I have other things to <o in
14 the morning, but we do have a witness or two tor the
15 afternoon. So we will Jec ycua back here tomorrow
16 afternoon at 1:30, Okay?
17 Remember, do not discvss the case. We'll see
18 you back here tomcrrow at 1:30,
19 Everyone please remain until the jury is off
20 the floor.
21 (Jury excused)
22 THE COURT: All right, gentlemen, I will see
23 you here tomorrow at 1:30 promptly.
24 MR. SAMPSON: I will shoot for 9 o'cleck
25 vudge, that way I will get here.
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TYHE COURT: That goas for both of you. I
know you both have things to do at 1:30, just make sure
you are both here so we don't delay the jury.
MR. SAMPSON: Yes.
fCourt adjourned)
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THE COURT: That goes for both of you. I
know you both have things to do at %:30, just make sure
you are both here so we don't delay the jury.
MR. SAMPSON: Yes.
£Court adjourn:d)
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