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THE COURT;
Colloquy

Good morning, gentlemen. Nhat Is

MR. McTIGUE: Good morning. Judge. Yes,

Judge. As the Court knows, on tho first day of trial, 
6-7-04, there was an incident involving Carlos 
Marquinez and the defendant. That was the subject of a 
statement given by Mr. Marquinez, which has been 
provided to counsel in discovery.

There was also a report received by me 
yesterday. Judge, from the Hudson County police 
officers involved. I am providing a copy of the report 
to Mr. Sampson at this time. The two officers involved 
are a Dotertive R. Frank and an Officer B. Garcia.

THE COURT; Cculd you give those names to me
again.

MR. McTIGUE: Detective F. Frank. F, Frank,
r-R-A-N-K and Officer B. Garcia.

THE COURT: V as in victory?
MR. McTIGUE; B as in boy. Judge.
THE COURT: Garcia of the Hudson County

Sheriff’s Department?
MR. McTIGUE: Yes, Judge, they were the

officers transporting the defendatit to Essex County for 
purposes of testimony.

Judge, there was an error on my part. X did

I
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Colloquy

not mention the names of those two officers to the 
prospective jury panels during the course of the 
proceedings. It would be the State's intention at an 
appropriate tine in the trial to call thoae officers to 
corroborate what I anticipate will be Mr. Marquinez's 
statementii during his testimony.

To that extent, I would ask the Court to 
indulge me. Perhaps you could asJc the jurors sitting 
now to acknowledge if they know those people.

THE COURT: Anything else?
MR. McTIGUE: Beyond that. Judge, and I have

Mr. Marquinez's attorney in court today as we speak on 
other matters. My information, Judge, and I have 
provided it to Mr. Saaqpson, is that Mr. Marquinez has 
entered a retraxit guilty plea on charges of burglary 
in Somerset County. He lias also entered a retraxit 
plea to CDS charges. More particularly, possession of 
CDS with the intent to distribute within a thousanj 
feet of a school in Hudson County. He has not been 
sentenced on either charge.

Further, Judge, and I provided this to Mr. 
Sampson in discovery, there's ar issue as to the 
viability of his plea in Somerset County. Apparently 
he was given a seven flat offer on a charge of second 
degree burglary. The Prosecutor's Office has written a

Colloquy

letter to the judge involved, as well as counsel. 
Indicating that the matter falls within the No Early 
Release Act, and basically invited defense counsel to 
fiVe a motion to withdraw the plea.

I don't know how that will be resolved.
Judge, whether the State is going to have to eat a 
mistake or be held to the offer. But in any event, on 
neither charge is there a conviction at this point, so 
the defendant — actually the witness. Judge, is not 
subject to impeachment on this, and based on 
discussions with Mr. Sampson, I have a pretty good idea 
that he was going to try to go into that area, so I am 
trying to head ,t off at the pass at this point.

MR. SAMPSON: Did I hear the prosecutor say
at this point that they don't regard it as a 
conviction.

THE COURT: It is definitely not a
conviction, yes, that goes without saying.

MR. SAMPSON: Very convenient,
THE COURT; But pending charges —
MR. SAMPSON: Right.

THE COURT; •• can be gone into.
MR. SAMPSON: Pine, Judge.
With regard to the other matters, the 

prosecutor —

.'L‘
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Collcxjuy

MR. McTIGUE: Judge, I agree that the pending
natters can be gone into; however, not gone beyond the 
pending natter as to the facts of the case.

THi: COURTi Yes.

MR. McTIGUF: Just the existence of the
charge in and of themselves.

TliE COURT: That’s correct.
MR. SAMPSON: And the fact that he has

entered into a plea and is awaiting sentencing.
THE COURT: Certainly not the plea.
MR. SAMPSON: It still stands. Judge,

according to the letter we received from the State and 
fron the judge, the plea still stands. There has been 
no motion to withdraw that plea. He has entered a plea 
of guilty to the charge and is awaiting sentencing, and 
1 would assume is awaiting some consideration from the 
State for his participation in this matter, otherwise I 
don’t know why he’s here.

MR. McTIGUE: Judge, that does not fall
within the rules of impeachment in the evidence rules.

Certainly Mr. Sampson can bring out the 
pendency of the charge as tending to show a motivation 
for interest for this witnesb to testify.

Certainly if he had a conviction, that vculd 
be under evidence rule and permisoible mode of

V'
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Colloquy

impeachment. But anything in between. Judge, does not 
fall within the scope of impeachable matters.

THE COURT: Which witness is he going to be?
MR. McTIGUEf I anticipate two civilian 

witnesses from the cab company this morning. Judge.
Then depending on witness availability, he will be the 
second or third witness after that.

TEE COURT: All right. We’ll take a break
before — I assume we’ll have our mid-morning break 
before he’s a witness and we’ll resolve this witness at 
that time.

MR. SAMPSON: Judge, with regard to the other
matter. Judge, it would seem to me thi.t this fails 
within, I t«ould assume, other crimes that we’re talking 
about. Allegedly, Judge, Mr Marquinez is in custody. 
Mr. DaSilva is in the holding cell. Apparently on two 
occasions he was brought into the holding cell where 
Mr. DaSilva was being detained and there were some 
words that were exchanged, Judge.

The question is, what were the words. First, 
whether — first, what were the words that were 
exchanged? Judge, there’s a statuMnt from Mr. 
Marquinez who described the conversation I believe in 
Portuguese. We have a sheriff's officer who says he 
overheard and is interpreting a conversation chat he
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Colloquy

hoard in Spanish. I have received a — I received the 
statement from Mr. Marquinez who says one thing. I 
received a statement from the sheriff's officer that 
says eomethinq different. The language, the words were 
different.

Judge, it seems that we're getting into some 
col literal issues. We are going to need — it's going 
to be the prejudicial effect of all this. Judge, 
greatly outweighs any evidential value of this. And, 
Judge, as a result, I'm requesting that the whole area 
be barred. 1 don't see that it's relevant, and I think 
It opens up a whole can of worms. Ne have got 
different versions of statements, we have got different 
language. Ne have got an officer that I have been told 
kind of speaks Spanish, as you remember the 
conversation from the other day, and he's interpreting 
some street language vdiich he says he heard in the 
holding cell, which is at variance from what th' 
witness says.

TIi£ COURT: Nell, that would X guess help you
in impeaching what the witness says. But certainly a 
witness %fho claims to have been intimidated by a 
defendant, that certainly c*ems like it's pertinent 
Information to me.

MR. SAMPSON: Judge, don't we have to
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Colloquy

determine if there was an effort at intimidation before 
we begin, and who did the intimidation? There were 
words.

THE COURT: I only know what you gentlemen
tell me. I haven't read any statements. You have told 
me what they said.

MR. SAMPSON: Judge, the intimidation
apparently took part by a third person who was Mr. 
DaSilva's cexl mate at the time. So, Judge, it's going 
to get terribly complicated and I believe it's highly 
prejudicial to the defendant, and he will be held 
accountable for words of a third party over «dM)m he has 
no control.

THE COURT: Is that correct, Mr. McTigue?
1<R. McVlGUE: Judge, there were words of

intimidation by both Mr. DaSilva and the second person 
in the holding cell who joined in. The officers also 
indicate that Mr. DaSilva — the difference in the 
statement is that the officers Indicnte that they heard 
profanity. There was one white t^ale officer who has 
a minor knowledge of Spanish. Ho«#ever, the second 
officer is a Spanish'^speaking officer, and Mr. 
Marqvinez, that the defendant spoke to him both in 
Portuguese and in Spanish.

MP. S4NPSON: Judge, first of all, there
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coiio<riy
needs to be a determination as that ««hatever ties said 
was intimidation.

THE COURT: That's not for mo to detersiine.
How lA that for me to determine?

MR. SAMPSOK: Nell, don't you have to
determii\e thi.t before you allow the testimony?

THZ COURT: How am I suppose to determine
whether its intimidation or not? That's for the jury 
to determine.

MR. .SAMPSON: Judge —
THE COURT: There's going to be n witness

that says he was intimidating me. And what is — is 
there some reason why you are not telling me what's 
going on here with the languages?

MR. SAMPSCM: It's his proffer, Judge.
MR. MciIGUE: Judge, the easiest way is just

to sv\bmit to you what I have and let you look at it.
THE COURT: Meanwhile, you know I have been

here since 8:30. Mr. McTigue has been here since 8:30. 
Mr. Sampson, you show up at a quarter after 9. If we 
have these problems, I would like to resolve them whilo 
the jury is not sitting in the juryroom wondering 
what's going on. You have certainly known about tliis 
for some time. This happened when, on Monday?

Look, just put this all away and hold off

Nieves-direct

until the break time. Let's get the jury out.
You ready to go with a witness?
MR. McTIGUE: Yes.

THE COURT: Both of you keep in mind that my
court reporter must leave at 10 stinutes to 4. So 
tdienever the last witness is on, keep that in mind.
Let's not start either a witness or start cross
exasdnation if it's going to impede with that. I met 
within reason.

Are you ready, Mr. McTigue?
MR. McTIGUE: Yes, Judge.
THE COURT: All right, bring out the jury.
(Jury brought out)
THE COURT: Call your witness.
MT.. McTIGUE: Good morning, your Honor,

ladies and gentlemen.
THE JURY: Good morning.
MR. McTIGUE: Please call Gloria Nieves.
GLORIA NIEVES, St«orn.

TMS COURT: All right.
MR. McTIGUE: Thank you, your Honor.

DIRECT EXAMIKATION BY MR. McTIGUS:
C> Good morning, Ms. Nieves.

A. Good morning.
Q. Mow, I'm just going to ask you to
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Okay?

Nlevas-dlract

voice up so all the jurors can h^ar you,
A. Okay.

Q. All right.
Ms. Meves, I’m going to ask you some 

questions about some events that occurred in November 
of the yeir 20d2. At that time, were you employed?
A. Yeu, air.

Q. And where did you work and what was your job? 
A. I was a phone and dispatcher phone operator and 
dispatcher at the Millennium Cab Company.

0. Nhero is the Millennium Cab Company located? 
On Market Street and Jackson.
Q. All ;right.

And what did you do in your job?
I took the phone calls, customers who ca?l in, *1 

need a cab here and there,” and I took the phone call 
and I will dispatch a cab out.

Q. Back at around that time, and l*m referr.nq 
now to November of the year 2002, did you know a young 

by ths name of Felix Chininin?
Yes.

Q. How is it that you knew Mr. Chininin?
He was one of our drivers.
Q. And at some point did you become aware that 

he had died?

A.

A.

man

A.

A.

A.

A.

Nieves-direct

Yes.

0. And did you learn the manner of his death? 
Murdered.

0. Now, Mr. Chininin was shot and killed on 
Novembe' 4, 20C2. When did you learn of his death?
A. The next day.

Q. Now, on November 3 and into November 4, «ihat 
were your working hours?
A. November 3 — November 3rd, I started at 4 in the 
afternoon and I worked till 2 o'clock in the morning on 
the 4th.

Q. All right.
Mere you the only dispatcher? Were there 

other dispatchers working at the same time?
A. There was a phone operator with me at the same 
time, Yvonna. Yvonna, I don't recall her last nasM.

Q. Nowj at sc»e point during the hours of your 
work on November 3, did you get a chance to apeak or 
see Felix Chininin?
A. As

0.

soon as I got off.
All right.
And around ishst time was that? 

Around 2 o'clock, 2:05.
Q. Now, do you know a person by the n<

Jaimie Aeyes?

A.

I
-I

■I
I
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Nie7«s>dlr«ct

Who?

0. Mr. Reyes.
A. He’s the driver that took myself and Yvonna hone 
coming off of cur shift.

Q. All light.
Now, how did you get home that night?

A. Li.;e ^ saxd earlier, Mr. Reyes is the driver who 
took us home. Every night %#e vrould have a scMseone take 
us home since there's no bus, no public transportation 
after one.

0. And how «#ould you get a hold of those 
drivers?

A. There was the radio, the dispatch radio.
Q. Would you call a particular driver, or vrould 

you just go over the air "driver in the area, please 
come and pick up employee"?
A. Well, the procedure is, there’s a list. As they 
are free from the previous call, they get back on ^he 
list to take another call. So we go in order of the 
list of how it come.s in.

Q. All right.
And how did you go about getting picked up te 

be taken home that evening, Nv'^vamber > well, it would 
be November 4, at that point?
A. Yes, November 4.

Nieves-direct

Q. Please correct me if I mistake, 
go about getting home on November 4?

How did you

A. Well, one driver picks up Jaimie to bring him into 
work at 2, and replaces me leaving.

Q. When you say Jaimie, which Jaimie is that? 
Soiano.

Q. Now, Mr. Reyes —
A.

A. No. Jaimie Solano replaces me at 2 o’clock in the

that

A.

morning to take over the shift, and Felix Chininin was 
the driver who picked him up. So next in line was 
Jaimie Reyes to take the next ride, and the next ride 
was myself and Yvonna.

Q. All right.
Now, did you see Felix Chininin at around

time?

Yes.

Q. Under %#hat circumstances — did he try to 
give you a ride home?

Yes.

0. Will you explain what happoiied to the jury? 
Well, we come out of the -- t#e cosm out of the 

dispatch office. He's aitcing outside cause he just 
finished dropping Jaimie Solano off, and Jaieie Reyeo 
is already waiting there. So he’s like: "Come on.
Come on. Come with me. 1 win give you a ride *

A.

A.

%



V*

#

Nieves-direct 16

1 Q. When you just said "come on^ come on with
2 me,” to whom are you referring to, Jaimie Reyes or
3 Felix Chininin?
4 A. Felix Chininin is telling myself and Yvonr.a to
5 come along with him, that he will give ua the ride.
6 Q. Now, was Mr. Chininin in his vehicle at this
7 time?

8 A. Yes.

9 Q. Did you notice anything in his vehicle?
10 A. Yes.

11 Q. Nhat did you notice?
12 A. His computer.
13 Q. Did you see what type of computer it was?
14 A. It was a lap top.
15 0. Had you seen that lap top computer in Mr.
16 Chininin*s car before that evening?
17 A. Yes.

18 Q. Mhat type of lap top was it?
19 A. I'm not sure of the brand name, but it plays
20 k>ovies, it mad« movies.
21 Q. Had you seen Mr. Chininin watching movies on
22 that lap top computer on prior occasions?
23 A. Yes.

24 0. All right.
25 And where was the computer located in his

Nieves-direct 17

1 car?

2 A. Between both the front seats. There's his seat
3 here, and his seat here between the arm rests. You can
4 see it r<om the back. You're in the back, you can see
5 the computer or the movie.
6 Q. Now, did you actually get in his vehicle at
7 that time?
8 A. No.

9 Q. Whose vehicle did you get into?
10 A. We got into Jaimie Reyes's vehicle.
11 0. And was that at the Market Street location of
12 Millennium Cab?
13 A. Yes.

14 Q. Now, are employees suppose to pay tho m :
15 drivers?

16 A. Yes, we were.
17 Q. Sometimes you did not pay?
18 A. They didn't want us to>
19 0. All right.
20 Was there any discussion with you or any of
21 the drivers about payment or nonpayment?
22 A. That's why we won't take the ride from Felix
23 because we felt that he already had picked up Jainie,
24 we didn't feel that he should take us home cause he t#as
25 one that didn't want us to pay.
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Nieves-fiirect 18

Q. Now, you saw Mr. Chininln chat night, did you 
notice anything unusual about him?
A. No.

Q. Mould you describe what his demeanor was 
like, how he locked?
A. Happy, you know, gung ho about working. It was 
slow certain nigh^«, so that was his reason to bring in 
the movie thing. He was happy the last time I saw him, 
we were joking around, he wanted to give us the ride 
and we said no. And that was it.

Q. Now, at seme point you got into Jaimie 
Reyes's vehicle?
A. Yes.

Q. Where did you go immediately after you left 
the Market Street location at Millennium Cab?
A. Me proceeded to cross over into the Harrison — 
that's Jackson Street into the Harrison Quick Chek.

Q. Now, had you been to that Quick Chek before?
A. Yes.

Q. To your knowledge, do other drivers from 
Millennium Cab hang out there?
.h. Yes.

Q. And did you stop at the Qi'ick Chek that 
night?

A. Yea.

'^1
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Nieves-direct

Q. And why did you stop there?
A. I don't recall if it was Yvonna or Che driver, 
Jaimie, who needed cigarettes that night.

Q. Now, did you see Mr. Chlninin at this point? 
Yes, he followed us.
Q. All right.

He followed you from the Millennium Cab?
Yea.

Q. Did you speak with him at the Quick Chek?
Yes.

Q. Again, did you get out of the car?
Nc.

Q. Did he get cut of the car?
Yes.

Q. And what was the nature of the conversation? 
Come with me. Cmm with me* X have movies. I 

have movies.
Q. All right.

Please forgive me, was there any sor^ of 
relationship between you end Mr. Chininln or Yvonna and 
Mr. Chlninin?
A. Other than co-workers?

Q. Yes.

A. No.

Q. Mow long had Yeonaa worked at Nillenalwm* if

A.

A.

A.

A.

A.

-i.

'/'.J
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Nieves-diract 
you know, at that timr.?
A. About five months.

Q. How long had Mr. Chininln worked there, if 
you know?
A. I don't rec4>ll. I was there from July till 
December, and he was <lready a driver.

Q. So a': l.nast that period of time?
A. Yes.

Q. Did you get into his car, accept his 
Invitation to see the movies?
A. No.

At some point did you leave the Quick ChekQ.

store?

A. Yes. 
Q. And was that in — again, correct me if I'm

wrong, was that Mr. Reyes's car?
A.

A.

Yes.

Q- Mas Yvonna still with you?
Yes.

Q. Where was Yvonna dropped off? How far away 
from the Quick Chek did she live?
A. Around the block from the Quick Chca. I don't 
recall the name of the street, but if -you go around the 
back of the parking lot in the Quick Chek, cause her 
street was a one-way, so that would be the easiest way

Nieves-direct

to get into her street. And she gets dropped off and 
then we cross to the north Newark area where I live.

Q. And did Mr. Reyes take you to your north 
Newark address?
A. Yes.

Aftei leaving the Quick Chek, I guess that'sQ.

Harrison?

A. Yes. 
Q.

A. Only 
Q.

Did Mr. Chinlnin continue to follow you? 
to Yvonna's house.
And did you see where his vehicle %«ent at 

that point, or did you just lose sight?
A I lost sight after that.

Q. .\xl right.
As you left Yvonna's house to go to your 

house ir. north Newark, did you notice if Mr. Chininln 
continued to follow you in his vehicle?
A. No, he didn't.

Do you remember what type of vehicle Mr.Q.

Chininln was driving that night?
A. No,

Q.
car,

A.

X don't recall.
Mas it a regular car, 

if you know?
I'm not sure.

any sort of different

It was either a — I'm not sure if
it was the classic Lincoln or the Crown Victoria, I

1
'I

'
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can't reMMber at this time.
0. And did you have any further contact with Mr. 

Chininin that night?
A. No, sir.

Q. Did you have any further contact with Mr. 
Reyes that night?
A. Besides his dropiping me off, no.

Q. When did you go to work next?
A 1 returned to Millennium that afternoon, the 4th, 
but it was because I learned of Mr. Chininln's death.

Q. How is it chat you learned of Mr. Chininin'a 
death? Don't tell us what was said by anyone, but how 
did you learn, from whom?
A. I was going to school at that time, right here in 
Essex County College, and the next morning, when 1 woke 
up, I get up to go to class and I catch -- I call a 
cab, but I don't call the same one from Millennium, 1 
call a different company. Again, I don't want to feel 
obligated, they don't like charging me because they 
know me, so I call someone els:.. So then I hear from 
that driver: Oh, you know, how i'ou doing? And did you
henr about your driver at Millennium whe got shot?

Q. All right.
You raised the issue of payment a few tisMS. 

Is it a question of time being money, nnd the time a
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Nieves-direct

driver spends taking you is money out of his pockot?
A. Yes.

Q. Now, at some point — were you working on the 
4th after finished school? Did you go to work or 
school?

A. No, X didn't even finish school. I went to the 
office, to the Millennium.

Q. Now, on some occasion after that, were you 
working at a time when you received a telephone call 
regarding the death of Felix Chininin?
A. Yes.

Q. And do you recall the exact date on which you 
received that telephone call?
A. I don't recall the date exactly as in date of the 
month, but I recall it was the night of the wake.

Q. All right.
The night of Mr. Chininln's wake?

A. Yes.

0. So it would have been some days after 
November 4?
A. Correct.

Q. Can you approximate how many days, if you can 
just say so?
A. Around four. Three, four days.

Q. All right.

. _ . __
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And at the time you received the phone call 
pertaining to the death of Felix Chininin, whsre were 
you and what were you doing?
A. I was in the office by myself. I was in the 
Millennium Cab Caepany by myself because we were taking 
turns that night to go to the wake, so it was my turn 
to take over, and I w>.s dispatching and being the phone 
operator.

Q. All right.
Were you the only phone dispatcher on duty 

that night that you received the call that we are 
referring to?
A. Yes.

Q. And approximately, if you recall, do you know 
exactly what time it came in or are you able to 
approximate?

A. Ten o'clock, 10:02 or 10:05, around there.
Q. Are you sure of the exact time, or is it 

within a range?
A. No, that's the time.

Q. Sometime between 10:02 and 10:05?
A. Yes.

Q. And the person who called you, were you able 
to determine what gender or sex the person was?
A. Yes.

F •

m
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1 Q. And what was the person's gender?
2 A. Female.

3 Q. Nero you able to tell from the voice — first
4 of all, the voice clear on the phone?
5 A. Yes.

€ Q. Were you able to tell from the voice you
7 heard on the phone the age of the person?
6 A. Sounded like mid-thirties, mid-twenties, thirties,
9 late twenties, early tt.irties.

10 Q. Why do you say that?
11 A. It sounded like a mature woman.
12 Q. All right.
13 And the person speak to you in Ci\glish or
14 some other language?
15 A. Spanish.

16 Q. And were you able — what is your national
17 origin, man?
18 A. Puerto Rican.
19 Q. And you «forked in Millennium Cab for how long
20 at the time?
21 A. For six months.
22 Q. All right.
23 Were there people who are cab drivers of
24 different ethic origins there?
25 A. Yes.

■J:.- ^
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Q. How about the country of Ecuador?
A. Ninety percent of them.

Q. Are you able to distinguish either through 
accent or dialect the Spanish spoken by someone such as 
yourself, born In Puerto Rico, as opposed to another 
Spanish-speaking country?
A. Yes.

Q. What's the different?
A. The accent, the dialect.

Q. And in listening to the female voice, the 
voice of the mature female, I believe you stated on the 
phone, were you able to distinguish any particular 
accent or dialect that you recognized?
A. Yes.

Q. And what did you recognize that dialect or 
accent to be?
A. Ecuadorian.

Q. Now, without going into specifics of what 
somebody else said to you, did that person discuss with 
you the death of Telix Chininln?
A. Yes.

Q. Did that person discuss with you the manner 
in which he died?
A. Yes.

Q. And the persons involved?

Nieves-cJiiect
A. Yes.

Q. Did you attempt in any way to try and get the 
number of that call?
A. Yea.

Q. How did you do that?
A. Nell, th« phone has a couple of lines, you know, 
and they have caller I.D. And so when that call came 
in, I hit the button for the caller I.D., but it was a 
private number.

Q. All right.
Did the person who spoke to you ever identify 

themself by name, or anything? Give you any other 
information which would give you an idea of their 
identity?

A. Only thing she aaid —she didn't give me a name, 
she just said —

Q. All right. Only as to the identity of the 
person.

A. That she's a relative, she's a relative to one of 
the guys.

0. Now, what did you do after receiving that 
telephone call?
A I hung up the phone and X called my boss.

Q. Who was your boss at that time?
A. Ana Goya.
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1 Q. Did you call the police or the Prosecutor's
2 Office that evening?
3 A. No, not that night.
4 Q. All right.
5 The following day, did you speak with Ns.
6 Goya about that telephone call?
7 A. Yes.

8 Q. And did you relate to her — first of all.
9 that night, how did you reach Ms. Goya?

10 A. On her cell phone.
11 Q. Were you able to determine where she was?
12 A. No.

13 Q. Did she come down to Millennium Cab at that
14 point?

15 A. No, sir.
16 Q. The following day when you saw her, where was
17 that? Was that at work?
18 A. Yes.

19 Q. And did you discuss the nature of the
20 telephone call you had received?
21 A. Yes.

22 Q. Did Ms. Goya ask you to do anything?
23 A. She ashed me to call the Prosecutor's Office.
24 0. And did you do it that day or did you wait
25 any period of time before you called the Prosecutor'#

Nieves-direct 29

1 Office?

2 A. No, I did it that day.
•%a Q. And who did you call in the Prosecutor's
4 Office, if you recall?
5 A. Detective Nicole.
6 Q. Do you recall Nicole's last name?
7 A. No, I don't really.

Q. I ask you to describe what she looks like.
S A. Tall, black hair, slim.

10 Q. And does the name Nicole Berrian ring a bell
11 with you?

12 A. Yes, that's her.
13 Q. And did you see Investigator Berrian that
14 day. or did you see her on any other occasion with
15 regard to the information you rrceivet! in that phone
1« call?

17 A. We set up an appointment for me to come in here
18 Instead.

19 Q. And when you say "here,” you mean?
20 A. Downstairs, to the Prosecutor's Office.
21 Q. And how many days, or do ycu know when was
22 that appointment, if you recall?
23 A. I think the next day or chat afternoon, I don't
24 recall. You know, I came out of school straight here.
25 0. And did you give the information that you had

I
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Nieves- cross
received in the telephone call to Investigator Eterrian? 
A. Yes.

Q. At that tiBe did Ms. Berrian ask you to sign 
formal written statement?
No.

Did she just tace no:e of the information you

any

A.

Q*

gave her?
A. Yes.

MR. McTIGUE: I have no further questions.
THE COURT: Cross examine.
MR. SAMPSON: Thank you, your Honor.

CROSS EXAMINATION BY MR. SAMPSON:
Q. Ms. Nieves, how long did you %«ork at 

Millennium Cab?
A. For six months.

Q. And during the time that you were there, were 
you always working as a dispatcher?
A. Yes.

Q. And during that period of time, how long did 
you know Felix Chininin?
A. Out of six months — well, out of the five months 
that we encountered, I would say about three.

Q. Now, your duty as a dispatcher was tc send 
calls out to the various drivers to pick up fares. Is 
that correct?

A.

Nieves-cross

That's correct.
Q. Okay.

And on the day of November the 3rd, going 
into the morning of November the 4th, tnat's what you 
were doing. Correct?

A. Yes. Yes.

Q. And you said that there was a telephone 
operator. Mas that Yvonne?
A. Yes.

Q. And Yvonna was working along side you?
A. Nell, the desk is here, and her desk is maybe 
where that door is.

Q. And the calls would come into her desk?
A. Nell, to both desks.

Q. And you would contact the drivers via radio. 
Is that correct?
A. Yes.

Q. Now, in order to contact the drivers, you did 
that over the radio. Correct?

A. Correct.

0. And was there a backup system in case there 
was a problem? Let me rephrase the, ma'am.

Did you have cell phone numbers for any of 
the drivers?
A. S<rM of the drivers.

'4
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Q. Okay.

And for Mr. Chininin, do you know if thara 
was a call phone whera you could reach Millenniuai in 
case of an aaargency?
A. No, I didn't have the number.

Q. Now, ma'aa, when you dispatched these cabs to 
various locations, MillemUua Cab served a large area 
around Newark. Correct?

A. That’s correct.
And soae of the cabs were fro« north Newark?

A.

A.

And east Newark?

Q.

Yes.

Q.

Yes.

Q. Sometines down in the Ironhound section of 
Newark. Correct?

A. Correct.

0. Harrison?

Correct.

Q. Carnegie?

Yes.

Q. Any other towns?
No, those were mainly the main areas.
Q. And you indicated that — well, there was a 

faze, there was a system of fares. Correct? You 
charged people differently depending upon where they

A.

A.

A.
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were going; correct?
A. Correct.

Q. The minimum fair X understand was five 
dollars?

A. That's correct.
Q. And if I was ^oing from Carnegie to Newark, 

do you know what my fair would be?
A. Between 8 and 10 dollars.

0. And how about from e^st Newark into Newark, 
do you know idiat the fair would be?
A. To Down Neck area of Newark?

Q. Yes.

A. Between seven — bet%#een six ai<d seven dollars,
C. And was it customary —

THE JURY: Your Honor, we're having trouble
concentrating.

THE COURT: Just hold it up a second.
Okay, go ahead.

Q. Now, so the minimum fair would have been five 
dollars and sometimes it could be six, seven, eight 
dollars?

A. Correct.

0. And if I vcanted to come from, say Carnegie — 
NR. McTKKJI: Judge, at this point X will

object as to relevance. Again, Judge, it's -••
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THE COURT: I*li allow it.
Q. If I wanted to take a cab from Carnegie to 

downtown, to the Ironbound section of Newark, what 
would the fair be?
A. Depending on tdiere In Carnegie. It would be, 
again, it would be between 8 and 10 dollars.

Okay.

And, ma'am, in addition to that, do people 
tip the cab drivers, do you know?

Q.

sometimes

A. Yes. 
Q.

you know. 
Yes. 
Q.

And all the drivers at the Millennium had, 
had a license to do that?

A.

New, ma'am, you said that after Mr. 
Chlninin's death, the next day you were on your way to 
class at Essex County College?

■1.

A.

from

A.

That's correct.
Q. And you said you found out about his death 
a driver from a different cab company?
That’c correct.
Q. Do you roaember what cab company you used on 

that particular day?
A. Classic Lincoln Service.

Q. And the driver from that service recognized 
you ab being an employee of Millennium. Correct?

A.

the

A.

Did

you

Nieves-cross

That's correct.
Q. And that person began to speak to you about 

death of Mr. Chininin. Correct?

That's correct.
Q. Ma'am, in th's — do you recall that day? 

need the newspaper? Did you ever read the 
newspaper?

A. Yes.

Q. That day, on the 4th, did you recall reading 
any articles about Mr. Chininin's death?
A. I recall buying the newspaper that day after I got 
dropped off at school.

Q. Yes.

A. But I don't recall finding it that day.
Q. In addition to thiu particular cab driver 

from the Claosic Lincoln Company speaking to you, did 
the drivers — were the drivers at Millennium talking 
about Mr. Chininin's death?
A. Yes.

Q. And they were talkiag about some of the 
details of his death as they knew them to you?
A. Not precisely. I mean, speculating on «diat could 
have nappened.

Q. Okay.

Now, the day of Mr. Chininin's wake, you said
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Nieves-cross

that was three to four days after his death.
A. That's correct.

Q. That would have been around Noveeber the 7th 
or Nuvenber the 8th. Correct?

A. Correct.

Q. And you were working that evening. Is that 
correct?

A. That's correct.
Q. And you said that you had been working alone. 

Is that correct?
A. Correct.

Q. Now, around 10 o'clock in the evening of 
November the 7th, do you recall receiving — you said 
you recall receiving a telephone call. Correct?

MR. McTIGUE: Judge, I will object just to
the statement of the date. There was no exact date 
given, just three or four days.

THE CCXJRT; I'll allow it. Go ahead.
0. Do you recall receiving a telephone call — 

you sale* somewhere in the area of 1C p.m. Correct?

A. Yes.

Q. Now, this telephone call lasted for some 
period of time. Correct?

A. Correct.

Q. Do you recall appror.imately how long you were

Nieves-cross

on the phone with the person who called?
A. About five to six minutes.

Q. So it wasn't a very, very brief phone call, 
there was some iobstance to it; correct?
A. Correct.

0. Now, you have indicated that you knew that 
the caller was a woman. Correct?

A. Yes.

Q. And you indicated that you spoke to 
Investigator Berrian about this. Right?

A. Yes.

Q. And Investigator Berrian was from the Essex 
County Prosecutor's Office?
A. Yes.

Q. And you called her about that; correct? 
Correct.

Q. Do you recall describing the caller as being 
an older woman?
A. Yes.

Q. Those %#ere the %rcrds you used %«hen you spoke 
to Investigator Berrian back in November of 2002. This 
was an older woaian; correct?
A. Yes.

Q. And you indicated that you speak both Spanish 
and English; correct?

A.

'I
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That*a correct.
Q. And based upon your experience^ you're able 

determine different accents. Correct?

That's correct.
Q. And it was your determination that the %«oman 

who called you, this older woman, spoke with an 
Ecuadorean accent. Corr«*ct?

to

A.

A.

of

A.

Correct.

0. And she was speaking to you about the death 
Mr. Chininin. Is that correct?

That's correct.
Q. And she provided you with certain details 

about his death. Correct?

A. That's correct.
Q. And when you were asked by the assistant 

prosecutor, you said that she identified herself as a 
relative of one of the guys. Is that right?
A. That's correct.

A.

That's what she told you?Q.

Yas.

Q. Now, you provided this information to the 
Prosecutor's Office. Correct?

A. Correct.

Q. And you went do*m and you spoke to 
Investigator Berrian of the Prosecutor's Office.

Nieves-cross

Correct?

A. Correct.

Q. As a dispatcher at Millennium Cab Com|>any, 
you are fa«ili.ar with the various phone nua^ers that 
the Millennium Cat Company uses to receive telephone 
calls. Correct?

A. Yes.

Q. Now, on the date that you received this phone 
call, you were able to determine which line you 
received the telephone call on. Correct?

A. That's correct.
Q. Did you give that information to Investigator 

Berrian?

A. Yes.

0. And after you ^ot that phone call, you spoke 
to the o'<met of the cab company?
A. That's correct.

Q. And you told her the infonMtion you 
received. Correct?

A. That's correct.
0. And shortly after you got that call, you 

received a phone call from Nr. Chinlnin's father. 
Correct?

A. I don't recall.
0. Nell, when you spoke to Investigator Berrian

I
I
I
I
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1 at the Essex County Prosecutor’s Office, didc’t you
2 tell her that shortly thereafter you got a phone call
3 from Mr. Chininin’s father *rtio requested that you tell
4 him what the caller hsd sail about his son's death?
5 A. Yes.

6 Q. Yes?

7 A. Yes.

8 Q. At that time, did you receive information
9 about some individual by the name of El Chato?

10 MR. McTIGUE: Judge, I object at this point.
11 May I be heard at sidebar?
12 (The following takes place at sidebar)
13 MR. McTIGUE: Judge, Mr. Sampson is going to
14 the hearsay statement which is contained in the
15 telephone call.
16 THE COURT: Hearing argument.
17 MR. SAMPSON: Judge, it would seem to me that
18 if the Prosecutor's Office received information
19 concerning it, I didn’t even go into the details, I

20 just asked her if he received information concerning El
21 Chato, and I think I'm allowed to find out if there was
22 an investigation conducted with regard to that
23 information. He opened the door. Judge. He asked her
24 about the phone call. He asked her about receiving
25 this information and someone saying that was a

Nieves-cross 41

1 relative. So it seems to me that X am at least allowed
2 to .in fact ask about that. He opened —
3 THE COURT: No, he didn’t open any door to
4 the hearsay.
5 MR. SAMPSON: That she was a relative of one
6 of the individuals. He elicited that.
7 THE COURT: Nell, in any event, the details
8 of the phone call are not coming out through this
9 witness.

10 MR. SAMPSON; But they already have. Judge,
11 in terms of being a relative.
12 THE COURT: The answer is the objection is
13 sustained.

14 MR. SAMPSON: Yes, your Honor.
15 (The following takes place in open court)
16 Q. And, ma’am, in terms of the information that
17 you received that night on the phor.a, did you ever come
18 down to the Prosecutor’s Office to give a sworn or
19 written statement?
20 A. No.

21 Q. You told them %ihat you knew?
22 A. Correct.

23 Q. But you never were asked to sign any document
24 or any statement?
25 A. I don't remeaA>er.
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Colloquy

Q. All right, M'aiE, thanJc you very wuch.
THE CCXJRT: Anything else, Mr. McTigue?
MR. McTIGUE: No further questions. Judge.
THE COURT: You may step down.
THE WITNESS: Think you.
(Witness excused)
THE COURl: You need an interpreter now?
MR. McTIGUE; We may need about a five-minute 

break. Judge, to get the interpreter.
THE COURT: Ladies and gentlemen, you can

just go into the juryroom for a short period of time so 
we can get an interpreter for the next witness.

(Jury excused)
THE COURT: In any evei.t, to avoid having

another mid-morning break, let’s have a discussion we 
were going to have at the mid-morning break now.

MR. SAMPSON: Judge, is this Mr. Marquinet?
THE COURT: Excuse me?
MR. SAMPSON: I'm sorry. Judge.
MR. McTIGUE: I believe vhe discussion we

were to have. Judge, was regarding the allegations made 
by Mr. Marquinez against Mr. DaSilva. And, Judge, what 
I will do. Judge, is offer a statement tc your Honor 
which will be marked as an exhibit. Judge. The next 
corisecutive number I believe is in the seventies.

Colloquy

Judge. X*m looking for my list.
I believe. Judge, the marking on that should

be S-74.
THE COURT: Mr. McTigue, do you intend to try

to bring out anything this other person said other than 
the defendant?

MR. McTIGUE: Not the exact words. Judge,
only the person joined in yelling at him, that person 
had been in the cell with Kr. DaSilva and joined into 
the conversation. The exact words. Judge, I think are 
obviously hearsay.

I have located a copy of the report submitted 
by the officer, which I will mark as S-75.

MR. SAMPSON: Your Honor, respectfully, it

would seem —
MR. McTTGUE: Judge, if I could just finish

getting the marking in and submitting it. And that is 
a one-page report of Detective R. Frank.

THE COURT: AAl right.
Mr. S^URp8on.
MR. SAMPSON: Your Honor, it seem to me that

by opening this issue, we raise a number of other 
issues that are prejudicial to this defendant and I 
think has a real chance of causing an unfairness to 
th.s defendant.
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First of allf we &re going to have to explain 
to the jurors that we have a conversation that's taking 
place in the holding cell of this court. I don't know 
how else we explain ".o them the presence of these two 
sheriff's officers.

THE COURT; They fc-ere escorting the witness.
MR. SAMPS017: And the conversation took place

where and how?
THE COURT: We can eliminate where the

conversation took place.
MR. SAMPSON: Oh, well. Judge, that —
THE COURT: What?

MR. SAMPSON: And then we have this other
person.

THE COURT: We Can eliminate the other
person.

MR. SAMPSON: Finally, Judge, do we have a
discrepancy between the words that Mr. Marquinez says 
were used and the words that the sheriff's officer says 
are used?

THE COURT: It goes to credibility. How

often do you have two witnesses that don't have some 
different words about a statement?

MR. SAMPSON: Judge, these have vastly
different —
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Colloquy

THE COURT: They are not vastly different.
One includes a curse and one doesn't.

MR. SAMPSON: Nell, Judge, if you are going
to intimidate sr-seone, that would be the best way to do 
that by screaming profanities. And, Judge, the 
question was whether the intent was to intimidate.

THE COURT: Not in my mind. There's no doubt
in my mind what these words are intended to mean. If 
there's a doubt i the mind o2 the jurors, they are free 
to and should adopt whatever they feel the Intent is.

MR. SAMPSON: Which words. Judge, are you
talking about, the sheriff's officer or the words of 
Mr. Marquinez?

THE COURT: Both.

MR. SAMPSON: Jurlge —
THE COURT: But whether they are in my mind

or not is not really inq>ortant. Tho jurors will make 
the determination.

MR. SAMPSON: Judge, I just put my objection
on the record, and I think it does have a great 
possibility of causing prejudice to the defendant at 
this point. Most things that the prosecutor introduces 
are for the purpose cf causing prejudice to the 
defendant.

NR. NcTIGUE: Judge, lust for the record, 1
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vK>uld £l80 indicate/ as your Honor knova, it Is 
prejudicial but it is not impemissively prejudicial. 
And case law, and I refer particularly to State vs. 
Pratt. I don’t have the cite, but i know the case. 
Judge. A defendant ii not permitted to benefit from 
his own misconduct.

THE COURT: And the other issue was what
could be used to in^each Kr. Marquinez with regard to 
those pending charges, and it is only pending charges. 
The fact that there's a plea is inadmissible.

MR. SAMPSON: Nhy is it inadmissible. Judge?
THE COiJRT: Because there's a court rule that

says so.
MR. SAMPSON: Judgo, I nave got a copy of a

plea that this defendant put through, and I have got a 
copy of a letter from the Court advising him that it 
would be up to his counsel if he wishes to speak to 
withdraw the plea.

Judge, if I nay have a copy of the motion by 
counsel suggesting tc me that the plea has been 
withdrawn, I will withdraw my objection.

THE COURT: I don’t care if the plea has been
withdrawn or not, it’s not admissible.

MR. SAMPSON: Judge, then do I get to ask
this defendant why he's here testifying to<«ay? He's

Colloq\jy

obviously testifying here hoping to receive some 
benefit.

THE COURT: That's possible. That’s why you
are allowed tc ask him about his pending charges.

MR. McTIG*JE: Judge, for the record, that may
be his expectation. There is no deal with him 
whatsoever with regard to either of those charges, and 
I can confirm that through his attorney who is sitting 
in court and told me there was no connection this 
morning.

MR. SAMPSON: Judge, being defense counsel, I

understand this is tdiy pending is being held, I assume, 
to see how he does at trial so that later on he can 
receive the benefit of his testimony.

THE COURT: Well, my understanding is that
the rules of evidence don't permit a guilty plea to be 
used in any criminal or civil proceedings against that 
person who pled, so I’m not allowing it and that’s the 
end of that.

Nas there another issue? Z think there was 
another issue, wasn't there?

Oh, I never did tell the jurors about the two 
officers whose nameu were mentioned, so we'll do that 
as soon as we bring out the jurors.

Are we ready to bring out the jurors now?
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MR. McTIGUE: Yes.

THE COURT: Brinq the* out.
(Jury brought into courtroom)
THE COUR?: Ladies and gentlemen,

little longer than I expected. Ne did some 
things, so this was )t>ur aid-moming break,
I didn*t allow you out of the courtroom this time.

Additionally, there are two additional names 
that are going to be added to the list of people whose 
names may be mentioned or may be witnesses in the cas^'. 
One is a Detective R. Frank, and another, an officer B. 
Garcia, both frc» the Hudson County Sheriff's 
Department. Is there anyone who recognires either of 
those names?

(No response)
THE COURT: And I see no hands raised.
You nay call your next witness, Mr. McTigue.
MR. McTIGUE: Thank you, your Honor.
The State calls as its next witness, Mr. 

Jaimie Solano.
I will indicate to the Court and the jury we 

will be requiring the services of an official court 
interpreter for this witness's testimony.

(Interpreter, Uliana Marty, sworn)
JAIME SOLANO, Sworn.

Solano-direct

THE COURT: You may proceed.
MR. McTIGUE: Thank you, your Honor.
(The following questions and answers are 

given through the interpreter)
DIRECT EXAMINATION BY MR. McTIGUE:

Q. Good Hiorning, Mr. Solano.
A. Good morning.

Q. Mr. Solano, do you speak a language other 
than English?
A.

A.

No.

Q. Do you speak Spanish?
Of course, Spanish and English.
Q. All right.

How much English do you speakf 
A I would say half.

Q. All right.
Are you more comfortablo speaking in your 

native language?
A. Yes, I am.

Q. All right.
I %#ould ask you that as I put questions to 

you, to wait for the court intei-preter to translate the 
questions, even though you may understand sosis of the 
words that I speak to you.
A. Okay.

%
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Q. Mr. Solanc, l*m going to ask you som 
questions about some events that occurred in the year 
2002; more particularly, in the year of November, 2002. 
Do you recal.*. anything unusual happening with regard to 
one of the drivers of Millennium Cab Company at about 
that time?

At that tiiM?
Q. Yes or no.
Yes.

Q. In November of 2002, were you eaployer^ by the 
Millennium Cab Company?
A. Yet;.

Q. Nhat was your job with the Millennium Cab 
Company?

A.

A.

A.

the

A.

Dispatcher.

Q. And what were your duties as a dispatcher for 
Millennium Cab Company?
Take the calls and send out the cars.
Q. And were you working at any time on November 
November 4, the year 2Q‘2T 
Yes. I had the early morning hour shift.
Q. And what time of the day or night did that 

shift start?
A. From 1 to 7 a.m.

Q. All right.

3 or 
A.

Solano'direct

Now, did you know a person by the namo of 
Felix Chininin on that date and time, November, 2002? 
A. Yes.

■I:
i;-

3. It

Q.

A. He 
driver. 

Q.

How is it that you knew Felix Chininin? 
star*-ed to work in the company. He was a new

Do you recall how long he had been working 
there as of November of 2002?
A. About four montl.s.

Q. Four months?
A. Something like that, uh huh.

Q. Do you know a person at that time, and I 
refer to November of 7002, by the name of Jaimie or 
Hymie Reyes?
A. Yes.

Q. How is it that you knew Mr. Reyes, and do you 
know what he did for a living?
A. He was working as a driver, as a taxi driver. Ho 
was the brother of one of the owners of a

THE INTERPRETER: Interpreter nc^s to
clarify something. Answer: Of that cab company.

Q. Do you know if Felix Chininin owned the car 
he drove?
A. No, he was not, he wos just a driver.

Q. Do you know who -- was Felix Chininin driving
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1 a car, to your knowledge, on November 4?
2 A. Yes, he was.
3 Q. Do you know the owner of that car?
4 A. Yes.

5 Q. Who was that person?
€ A. His name is Sergio Eras.
7 Q. la that E-R-A-S?
8 A. Yes.

9 Q. Now, on November 4, what time did you get to
10 work?

11 A. At one c* clock in the Boming.
12 Q. All right.
13 And how did you get to work that morning?
14 A 1 used to always call the base so that they would
15 send a car home to pick me up.
16 Q. Did you do that on November 4 to get to work?
17 A. Yes, I did.
18 Q. And was the driver sent to your house to pic?
19 you up?
20 A. Yes, and it was him.
21 Q. When you say "him,** to whom do you refer?
22 A. Felix Chininin.
23 Q. Without telling us the liUmber or your
24 address, cn what street and city did you live at that
25 time?
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1 A. Pacific Avenue in Harrison.
2 Q. How far away was that from the Millennium Cab
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Company where you worked?
A. ALout five minutes away.

Q. A-1 right.
When Mr. Chininin came to get you, did you 

get into the vehicle he was driving?
A. Yea.

Q. And were you able to observe how he looked at 
that time?
A. He was fine. He was happy.

C. Did you notice — other than that, did you 
notice anything unus;tal or out of the ordinary about 
his demeanor?
A. No, he was pretty much the same every day.

0. And how is that?
A. He was always happy. He was a han>Y person. He 
liked his job.

Q. When you got into Mr. Chininin*s car. did you 
see anything in the car?
A. Yes, I saw a computer.

Q. Could you describe the computer that you saw 
in his car?
A. A lap top.

Q. Okay.
St-5"..*.
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1 Had you s^,en that computer in Mr. Chinlnin'a
2 car before?
3 A. No.

4 Q. Al.\ right.
5 Was the computer on when you got there?
6 A. It was on, and he was watching a movie.
7 Q. No\J, ofte*/ you got into the car at your home.
8 did you go directly to vour base at Millennium?
9 A. Yes.

10 Q. Do you know a lady by the name of Gloria
11 Nieves?

12 A. Yes.

13 Q. How is it that you know Ms. Nieves?
14 A. She was a dispatcher, just like I was. She did
15 the same job, and I would replace her.
16 Q. All right.
17 Did she work on the shift before you?
18 A. Yes.

■ ■ ;

19 Q. Do you know a young lady by the name of
20 Yvonna?

21 A. Yes.

22 Q. Do you know what Yvonna's last name is?
23 A. I really don’t remember it.
24 Q. All right.
25 How is it that you know Yvonna?

Solano-direct 55

1 A. She used to take calls with the dispatcher. She

2 used to help the dispatcher with the calls.
3 Q. Was she working at the same time or at a
4 different time that night or morning with Gloria
5 Nieves?

6 A. They started at the same time. They would finish
7 at the same shift.
8 Q. Did you see how Ms. Nieves and the lady you
9 knew as Yvonna left Iheir %#ork place that night?

10 A. As far as I remember, they called a taxi cab to
11 come pick them up to take them. And as far as I

12 remember, I think it was Jalmie Reyes who picked them
13 up.

14 Q. Did you see where Felix Chininin tK-nt after
15 he dropped you off"^
16 A. Ha left me there, he reported himself free, and
17 then he started — he reported so that he was starting
18 taking calls.
19 Q. And was anyone else working with ycai that
20 night as an operator, or another dispatcher, or ware
21 you alone that evening?
22 A. No, I would work alone.
23 Q. And is chat because of the hour, or for some
24 other reason?
25 A. Mostly because of the hour, because at that hour

ilii¥"irrnT
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that I cam« In, thero wasn’t really that much work.
Q. After Felix Chininin checked in, reported him 

back on the air, aid you see where his vehicle went?
A I really viidn't.

Q.

radio?

I tako it jou were working inside on the

A.

keep

air?

A.

He was wwrk:ng for the conqpany.
Q. Okay, all right.

Mr. Solano, does the Millennium Cab Company 
a record of the dispatches that go out over the

Yes.

Q. And on November 4, what time did you actually 
start working as a dispatcher as opposed to when you 
arrived?

A. At about 1:15.
Q. And throughout the rest of the morning, say 

till about 6 o'clock in the morning, were there any 
other dispatchers on duty, other than yourself?
A. No.

Q. Now, you had indicated that the con^pany keeps 
records of dispatches you make to particular drivers?
A. Yes.

Q. I'm going to show you an exhibit which has 
been marked S-73 for Identification. Do vou recognize
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this document, S-73, Mr. Solano?
A. Yes.

Q. What do you recognize S-73 to be?
A. Tho?.s were the calls that I dispatched.

Q. And those are calls you dispatched to Felix 
Chininin?

A. No. Mostly they went to a number 19. I'm not 
sure if it's here. They would all pick up a call. I 
don't know who was gou.ng to get it, so I don't know 
which one was his.

Q. All right.
Do you recall dispatching Felix Chininiu to « 

location at 330 Woodside that evening in Newark?
A. Yes.

Q. And do tho recc:.;ds indicate «dxat time you 
made that dispatch?
A. Yes.

Q. And what tisie do the records reflect?
A. Tvro fifty-six a.m.

Q. All right.
Now, do you know if Felix Chininin responded 

to that call?
A. Yes, he did.

0. All right.
And how Is it that you know he responded I
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that call?
A. Through the radio we were communicating.

Q. Now, are you familiar with the city of 
Newark?

A. Yes.

Q. Where geneirally is Noodside Avenue, what part 
of the city?
A. North Newark.

Q. Now, was 330 Woodside Avenue 
location you dispatched Felix Chininin 
A. Yes.

Q. After that, did you have any communication 
with Mr. Chininin regarding fares that he had in his 
car?

A. When he took the call, he ended up in Down Neck. 
Then he reported himself that he was free. A few 
minutes later, he reported that he picked someone from 
the street.

Q. All rinht.
Did he indicate to you the 

and the type of people he had picked 
l.e had picked up a fair?
A. Just that he picked up a fare.

Q. Did he indicate to you the 
may have been when he picked up the

number of people 
up, or just that

location where he 
fair?

A.

Solano-direct 
the five corners.
Where is that located?
around 200 Ferry Street where Wilson Avenue

Now after that ccxamunication with Mr. 
did you have any further contact with him

On

Q.

A. It’s 
starts.

Q.

Chininin, 
that night?
A. No.

Q. Did you attempt to call him on the radio to 
give him further dispatches?
A. Yes, because he had been out for a long time, and 
I had him out, and I needed to know what was going on.

Q. Were you abl) to reach him on the radio?
A. No, never.

U. How many cimes, if you recall, did you 
attempt to reach him on the radio dispatch service that 
you had?
A. We always do it about three times.

0. Do you have a specific recollection cf is 
that just your knowledge of general procedure?
A. That's what I did three times.

Q. Do you recall at approximately what time it 
was that you last heard from Felix Chininin?
A. It was around 3:30, 3:35.

Q. Now, after you were unable to reach Mr.

mM
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Chininin using the radio equijMnent you had at 
Millennium, did you attempt to communicate with him in 
any other way?
A. Not really,, until I got a call from Elizabeth that 
the car was parked in ii driveway, and it should be 
picked up because othei^rfise the tow truck will take it.

Q. Appro.fim^tely what time was that?
A. At about 5:30 in the morning.

0. Did you ever attenqpt to communicate with Mr. 
Chininin that morning using his cell phone?
A. Yes, a few times.

Q. Nas that before or after you received a call 
from the Elizabeth Police Department?

THE INTERPRETER: Interpreter needs
repetition of that answer.
A. That was before, that was before the call I 
received because they called me, the man called m that 
the car was blocking the driveway.

Q. I'll rephrase.
You indicated that tKare was a time when you 

last heard from Felix Chininin. Is that correct?
A. Yes. The last time he reported on the radio that 
he had picked someone up.

Q. And there was another time when you received 
a call from the Elizabeth Police Department?

Solano-direct

A. Yes.

Q. Between the time you last heara from Felix 
Chininin and the time you received a call from the 
Elizabeth Police Department, dirt you try to reach Mr. 
Chininin on a cell phone?
A. Yes.

Q. How many times, if you recall?
A. About seven times.

Q. And after you received a call from the 
Elizabeth Police Department, did you try again to reach 
him on the cell phone?
A. Yes, of course.

Q, Do you recall how many times you tried after 
getting the call from the Elizabeth Police?
A. Many times.

Q. At any time, did you receive an answer to 
those calls to his cell phone mmber?
A. No.

MR. McTIGliE: X have no further questions.
Judge. 

Honor.

MR. SAMPSON: No questions. Thank you, your

THE COURT: You may step clown.
(Mitness excused)
THE COURT: May I release the interpreter?

iiiiiiii iiniiiiiiiiiii
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1 MR. McTIGUE: Yes, Judge.
2 THE COURT: Thank you.
3 MR. McTIGUE: Judge, aay I have one MMHit to
4 release the witness using the services of the
5 interpreter?

6 THE COUl’T: les.

7 MR. Thank you, your Honor. I

8 apologize.

9 THE COURT: You may call your next witness.
.:0 MR. McTIGUE: Yes, Judge. The State calls as
11 its next witness Ms. Josephine Garcia.
12 JOSEPHINA GARCIA, Swm.
13 THE COURT: Go ahead.
14 MR. McTIGUE: Thank you, your Honor.
15 DIRECT EXAHIKATION BY MR. McTIGUE:
16 Q. Good morning, Ms. Garcia.
17 A. Good morning.
18 Q. Ms. Garcia, I'm going to ask you to keep your
19 voice up and to speak clearly so all the jurors can
20 hear you, and please keep all >our answers to me in
21 words, verbal, rather than nodding your head as you are
22 noK.

23 A. Okay, sir.
24 Q. Ks. Garcia, I'm going to ask you some
25 questions about some events that occurred late in the

Garcia-direct 63

1 year 2002, in November, 2002, regarding the shooting
2 death of a man by the name of Felix Chininin. Do you
3 recall those events?
4 A. Yes.

5 0. Ms. Garcia, v^ere were you living in NoveBber
€ of the year 2002?
7 A. 148 Wilson Avenue, apartment 1, first floor, in
9 Kearny, New Jersey.
9 Q. And as of November 4, or the general time

10 around there, did you know a person by the name of
11 Carlos Marquinez?
12 A. Yes, 1 did, sir.
13 Q. How long had you known him at that tiise.
14 around November of 2002?
15 A. Around a period of two to three years.
16 All right.
17 And what was the nature of your relationship.
18 if any, with him?
19 A I had a relationship with him. 1 dated him at the
20 time.

21 Q. Mas that an intimate relationship?
22 A. Yes.

23 Q. Did you know a person at that time by the
24 name of Alex or Alexis Tixi?
25 A. Yes, Z did.

I

/I
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Q. How long had you known him, Tlxl, as of that 
time, November of 2002?
A. Nell, I didn't know him for long, like about six 
months or so.

Q. How is it ttat you came to know Mr. Tixi?
A. Through Carlos.

Q. To yvtur knowledge, was he a friend of Carlos?
A. Yes.

Q. Now, I say Carlos, I refer to Carlos 
Marquinez.

A. Yes.

Q. Did you know a person by the name of Fernando 
at that time?
A. Yes.

Q. Do you see him in court today?
A. Yes.

0. Mould you point him out and describe what 
he's wearing?
A. He's wearing like a blue/gray shirt, gray/blue 
shirt and the tie got like golJ and black.

MR. SAMPSON: Identifying the defendant for
the record, your Honor.

Q. How long had you known thij man that you 
pointed out in court at that time?
A I know him for about the same amount of time that I

A.

A.

A.

Garcia-direct

met Alex, like a period of six, five to six months.
Q. And how is it that you came to know the 

defendant in this case?
A. Throu^* Carlos.

Q. Nas he a friend of Carlos, to your knowledge? 
Yes.

Q. Had he been to your house before?
Yes.

Q. On how many occasions, if you recall?
A couple of occasions.
0. Had Alex Tixi been to your house prior to 

November 4?
A. Yes.

Q. Approximately how many occasions?
A. He went more thon Feziiando did, because he was 
always with Cerlos.

0. Now, I'm going to direct your attention to 
the early morning hours of NovMber 4, 2002, at that 
time were you at heme?
A. Yes.

Q. And did there come a time, sosMtime in the 
early morning hours, where you saw any one of the three 
men I just described, Carlos Marquinez, Alex Tixi o? 
the man you have described as Fernando?
A. Can you repeat the question again, sir?

i
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Q. Did you see t’.iem that night, the three men 1 
just named?
A. Yes.

Q. And where was it that you saw them?
A. At my house.

Q. At the time ysu saw them at the your house, 
just before they arrived, what were you doing?
A. Sleeping.

C. Did you have any children in the house at 
that time?
A. Yes.

Q. What child or children were present in the 
house at that time?
A. Well, my little son, which I call Tito, whose naa 
is Giancarlo, and my son Louie, and my nephew 
Giiillermo.

Q. Were they in the house?
A. Yes.

Q. Were they in separate ro<MS‘i
A. Yes.

Q. And what were they doing, if you know?
A. Sleeping.

Q. Would you describe how it wes chat you came 
to see the men that night?
A. They came to my house and they knocked.

A.

Garcia-ditect

Q. Who is it that knocked, if you know?
I'm net exactly sure, out I think it was Alex.
Q. Who was the person — did you open the door? 

A. Yes.

Q. Wno was the first person you saw as you 
opened the door?
A. Alex.

Q. And where was the defendant, and where was 
Carlos, as you opened cbe door?
A. They were outside.

Q. Do you know how they arrived at your house? 
And by that I mean, on foot, in a vehicle?
A. I have no idea.

Q. And when you opened the door, did any of the 
men say anything to you as they were at the door?
A. No.

Q. Did they come into your house?
A. Yes.

Q. Did each of the three, all three come in?
A. Yes.

Q. Were any of the men holding anything as they 
came into your house?
A. Yes.

Q. Who «fas holding something?
A. Fernando. ^ Wt,ssm
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1 Q. The man you pointed out in court today?
2 A. Yea.

3 Q. Mere the lights on or off in your house?
4 A. They were off.
5 Q. At some point were tho lights turned on after
6 tney entered?
7 A. No.

8 Q. Were you able to see in the lighting
9 conditions who you were looking at and what they were

10 doing?

11 A. Yes.

12 Q. And what did you see Fernando have in his
13 possession?

14 A. Like a notebook lap top.
15 Q. Could you describe it, please?
16 A. Nell, I guess it was black.
17 Q. And when you say a lap top, what do you mean?
x6 A. One of them little computers, a coo^uter.
19 Q. And how was he holding it?
20 A. I don't exactly recall because X was sle^rplng at
21 the time, and I went to bed, but he was holding it in
22 his hand.
23 Q. Was it wrapped in anything, or was it fres
24 standing under his arm?
25 A. No, it fcfas not.

Garcia-direct 69

1 Q. Now, had you ever seen Fernando witli a lap
2 top computer before?
3 A. No, sir.
4 Q. And what did the men do as they came in your
5 house?

6 A. Well, Carlos laid in my bed, and then Alex sat on
7 some bag of clothes that 1 had by my bed. Fernando

8 went to the bathroom, he went to the bathroom, I guess
9 to use it.

10 Q. All right.
11 Did you see him go into the bathroom?
12 A. No.

13 Q. Where were you at the time he went into the
14 bathroom?

15 A. Laying in my bed.
16 Q. All right.
17 Where is the bathroom with regard to your
18 bed?

19 A. It's like a distance from — like my living room
20 is after my room, and then the kitchen, and then the
21 bathroom.

22 Q. All right.
23 Now many rooms are there in your apartment?
24 A. Three bedroom apartments, but a living roc» and
25 kitchen.

:i
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Q, Now, did any of your children that you have 
dencribed as being in the house come out of their rooms 
at this time?
A. No.

Q. Now, you indicated you Laid down cn your bed?
A. Yes.

Q. Am I correct in restating your testimony that 
Carlos also laid down with you?
A. Yes.

Q. And you said Alex did something, what was it 
he did?
A. He sat down by the bed on some bags, some bags of 
clothes.

THE COURT: Could you repeat that answer?
MR. SAMPSON: I'm sorry, your Honor, I

couldn't hear that?
THE WITNESS: I said he sat by the side of

the bed in some bags of clothes.
Q. And what about Fernando, what did he do?

A. He came tack from the bathroom and set down at the 
foot of my bed.

Q. And what was he doing at that time?
A. He wasn't doivig nothing, he was just there.

Q. Ml right.
Around what time of the mnrning was thlr?

A.

Sarcia-direct

Around 3 or 4 o'clock in the morning.
Q. Do you recall the exact time?

A. Yes.

Q. Around what time?
A. Around 3, 3 or 4.

Q. Do you know the exact time, or are you just 
estimating?

A I don't know the exact time, it was around that 
time.

Q. So around 3 or 4 in the morning?
A. Yes.

Q. New, did you have any conversation with the 
men as they came in, did you talk to them?
A. Yes.

Q. With whoa did you speal:?
A. To Fernando.

Q. And what was the nature of your conversation 
with Fernando?
A. Well, I 3ust asked him, because he had some stains 
on his shirt, and 1 asked him what happened, and he 
said he got into a little accident.

Q. Nell, did you notice, when you say stains, 
did you notice the clothing he was wearing?
A. Yes.

Q. Could you describe the type of clothing he

■jH
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was wearing that night that you saw?
A. He was swearing like a bone white sweater and it 
had like some kina of logo in the front.

Q. Anything about his pants?
A. His pants, like khaki pants.

Q. You indicated you saw some stains on some of 
his clothing. What areas of his clothing did you 
observe stains on?
A. Like around his broad shoulder, and like in the 
middle.

Q. Did you notice any stains on his pants?
A. No.

Q. Did you get a look at the coi^puter?
A. No.

Q. Did you see if there was anything unusual 
about the computer?
A. No, sir.

Q. How, you asked him about the stains on his 
clothing?

A. Yes.

Q. What did the stains appear to be, to your 
observation?

A. Blood stains.
Q. And he indicated to you that he had gotten in 

Some sort of fight?

A.

A.

Garcia-direct

Yes.

Q. What did he say?
He said that somebody tried to juag> him.
Q. And did be indicate that that fight was over 

the computer?
A. No, he never stated such a thing.

Q. Excuse me?
A. No, he never stated such thing.

Q. Okay.

Did he give you any details of the fight that 
occurred between him and the person he said jumped him? 
A. No, sir.

Q. How long was your conversation with him?
A. Not long, like fi.ve minutes, probably loss.

Q. Now, you indicated that you don't know how 
the three men arrived. It's a your apartJMnt; Is that 
right?

A. Yes, that is correct.
Q. Excuse me?
That is correct.
Q. Do you know if Carlos owned a car?
No.

Q. Is it that you don't know if he owned a car 
or he didn't own a car?
A. X Cid not know if he owned one.

A.

A.

4'r;;
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0> You had been dating hla for how long?
A. For t«io to three years. Well, he had one at the 
tiae, but I don't know what happened to It.

Q. All right.
For the several months before —

A. He didn't have one.
Q. What about Alox, dc you know if Alex had a

car?

A. No, he didn't have one also.
Q. Did Fernando have a car?

A. Yes.

Q. What type of car was it that he had?
A. A black jeep.

Q. Now, did Alex Tixi have any nickname that you 
knew him by?
A. I always knew him by Alex.

Q. When the men came in, did you get a chance to 
look at them, see how they looked, what their demeanor 
was?

A. No.

Q. Nell, were any of them excited, nervous, 
anything out of the ordinary?

MR. SAMPSON: Objection, your Honor. I

object to the question.
THE COURT: Hold it. Objection sustained^ .V

Garcia-direct

Q. Nhat observations did you mane of the men as 
they came in, say, with regard to Alex?

NR. SAMPSON: Asked and answered, your Honor.
THE COURr: I'll allow the qu«vstion.

A. Can you repeat the question again, or explain it 
in a tern that I could understand?

Q. When the three men, Alex, Carlo and Fernando, 
came into your house, did you get a look at thm?
A. Yes.

Did you get a chance to see how they looked?
A.

Alex?

Q.

Yes.

Q. Nhat did you observe, if anything, about

A. That

C.

he was nervous.
When you say nervous, what do you Man?

A. Like sad. Like sad and depression, like worried.

A.

0.

A.

Nhat about Carlos, how did ha look to you? 
He was acting calm.
Q. What about Fernando?
He was just pacing back and forth.
Q. All right.

Was he speaking as he was pacing?
No.

0. Now, you had indicated at one point in the 
morning you had a conversation with — or at least Nr.

A.

I I limihiii
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DaSilva told you about a fight he had had. Is that 
correct?

A. Yes.

Q. Did he go into any of the derails of that?
A. No.

Q. While you were thero with the three men in 
your apartment, did you cc«;une any food or beverage, 
or anything else?
A. No, sir.

Q. How long — did you eventually go back to
bed?

A. Yes.

Q. And how long were you up when the three men 
came in?
A. Like for 20 to 30 minutes.

Q. And during that period of time, did you have ’ 
any discussions with these men?
A. No.

Q. Hell, did Carlos tell you why he came to your 
house?

A. No.

MR. SAMPSON: Objection, your Honor. She

just answered she didn't have any discussion.
THE COURT: I'll allow it.

<3. Did Carlos tell you wiiy he had come to your

A.

A.

A.

A

Garcia-direct

house at 3 or 4 in the morning?
A. Mo, sir.

Q. Did you ask him why?
No.

Q. Was that sovething usual?
Yes.

Q. For Carlos?
For Carlos.
Q. Based on your relationship with him?
Yes.

Q. What about Alex, your relationship with him ^ 
was different; is that correct?
A. Yes.

Q. Was it usual for Alex to come over at 3 or 4 
in the morning?
A. No.

Q. Did you ask Alex why are ycu here?
A. No.

0. What about Fernando, you had a different 
relationship with Fernando than you did with Carlos; is 
that correct?
A. Yes.

Q. Did you ask him why are you at my house at 4 
in the morning?
A. No, sir. ;V
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Q. After that period of tine passed, 20.. 30 
minutes, did you go to sleep?
A. Yes.

Q. Did you see vhat hippened with Alex7 
A. He left.

Q. Approximately what time was it that he left? 
A. A few minutes be.'ortk T went back to sleep.

Q. Now, you had indicated that he had laid down 
on a pile of clothes. Is that correct?
A. Yes.

Q. Did he fall asleep for any period of time? 
No.

Q. Excuse me?
No.

Q. Did Carlos leave?
No.

Q. Did he stay the night?
Yes.

Q. When, if you recall, was it that he left?
Six o'clock in the afternoon, the next day.
Q. He went to sleep with you?
Yes.

Q. And he avioke with you?
Yes.

Q. What about Fernando, how long did ?>e renain

A.

A.

A.

A.

A.

A.

A.

Garcia-direct

at your house?
A. He left when Alex left.

Q. And how long had Fernando been at your house 
from the time he arrived with the other two men until 
the time he left?
A. A half hour.

Q. And other than the brief conversation that 
you have described having with Fernando, and his 
pacing, was he doing anything else in your house

10 between the time he arrived and the tiste he left?
11 A. No.

12 0. When he left, did he take the computer with
13 him?

14 A. Yes.

13 Q. During the time he was in the house with the
16 computer, where was the computet?
17 A. It was on top of the bed.
18 Q. All right.
19 Did you look at it?
70 A. No.

21 Q. You had a computer on your bed, and you did
22 not observe it?
23 A. He had it by my foot.
24 KR. SAMPSON: I'm eorry, could you repeat the
25 answer, please?

i
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Garcia-direct

THE COURT: You could you repeat
THE WITNESS: It was by the side

0. Did it upset you at all when you found out 
froa Fernando that he had been in a fight?
A. No.

Q. Did Alex leave wit?. Fernando, or did they 
leave separately?
A. Th4»y left together.

Q. And did you see — were you in a position to 
observe whether or not they got into any sort of car 
when they left?
A. No, sir.

Q. Did you stay iu vour bed cr your bedroom as 
they left?
A. Yes, I stood in my bedroom.

Q. Did they indicate to you they were leaving? 
Did they say anything when they were leaving?
A.

if

A.

A.

A.

They just said they was leaving.
0. Do you know were where Alex lives, generally, 

you don't know his specific address?
I know he live on Central Avenue in Harrison.
Q. Nhat about Fernando?
No, I have no idea.
Q. You have no idea where Fernando lived?
No idea.

Garcia-direct

Q. Did you know Fernando's full naae at that
tiSM?

A. I only knew hia by Fernando.
Q. Nhen was it — did you knew hia as Louis 

DaSilva at that time?
A. No.

Q. Did there coac a tiae after that, that you 
learned what his full name Wes?
A. Yes.

Q. Now, at any tisie that night or in the days 
following the early morning hours when the three aen 
caae to your house, did you report that or mention it 
to anybody in law cnforc«t»ent?

,

A.

A.

Excuse ae? 
Q.

No.

Q.

police?

Did you call the cops?

point, were you contacted by the

A.

down

A.

A.

No.

Q. Nell, at soae point were you asked to 
to the Essex County Prosecutor's Office? 
res.

Q. Nhen was that?
About a month later.

And who was it from the Procecutor's Office,
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if you recall> that contacted you?
A. Nicole Bcrrian.

Q. And how did she reach you, by telephone, in 
person?

A. She came personally to the house.
0. And were you asked to come to the

Prosecutor's Office'’

A. Yes.

Q. And did you understand that you were goivq to 
bo asked questions at the Proaecutor's Office?
A. Yes.

Q. And did you understand that the questions you 
were qoinq to be asked were about the three men who 
came to your house?
A.

A.

A.

Yes.

Q. And that was when?
I don't recall the exact date.
Q. You indicated about a month later?
About a month later.
Q. Now, in the time between the three men came 

to your house in the early morninq hours of November 4, 
and the time that the Prosecutor's Office sought you 
out for questioning, did you learn of the death of a 
livery cab driver in Newark?
A. Yes.

A.

A.

Garcia-direct

Q. How is it that you learned of his death. 
Through the news.
Q. The news?
Yes.

Q. Did you rtad about it in the newtp^rs or 
it on TV?

MA. SAMPSON: Objection.

A. TV.

Judge?

MR. McTIGUE: May we be heard at sidebar.

(The following takes place at sidebar)
MR. McTIGUC: I'm not asking her about

content, I'm asking her about mode of media. There 
were a number of wanted posteriors out, there were 
newspaper articles, and there were TV spots or. 
Spanish-speaking television on Channel 41.

MR. SAMPSCM: 1 don't uncerstand the
relevance of how she found out about this incident.

MR. McTIGUX: It goes, I think, partially to
the nature of her cooperation with the State, whether 
she found that out and still withheld her cooperation 
and failed to report it vmtil we went out and got her.

THE CCXJRT: I'll allow it.
MR. McTIGUC: Thank you.
(The following takes place in open court)

Wmt-
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0. Ms. Garcia, I'm going to ask you the sane 
question. !flthout telling me what you read or what you 
saw or heard, how was it that you found out about the 
shooting death of z livexy cab driver?
A. Through the netw anci the TV.

Q. And when %'as t?at? How long after the death 
of that livery cab driver?
A. About tvro days later.

Q. And at any time did you receive any 
information pertaining to Ternando?
A. No. 

0. 
No, 
0.

you saw?

A.

A. No.

0.

And that slaying? 
sir.

That was not contained in any of the matters

Now, when you went down to the Prosecutor's
Office, how did you get there?
A.

A.

the

A.

They drove ae over here to the court.
0. All right.

And did you go voluntarily?
Yes.

Q. And where were you brought wheri you 
Prosecutor's Office?
This ouilding.

■i '

\

m
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1 0. And did you give statements at that time?
2 A. Yes.

3 MR. McTIGUE: Judge, exhibits S-11 and S-12.
4 Q. Ms. Garcia, I'm going to show you two
5 documents that ha'^e been marked for identification,
6 that's how we keep track of records in the court. One

7 is marked S-11, that appears to be a hand written
8 document, does it not?
9 A. Yes.

10 0. Whose handwriting is that?
11 A. Mines.

12 0. All right.

13 And t-here appears -- I show you another
14 document, S-12. Do you recognize that dooiment?
15 A. Yes.

16 Q. That appears to be a type-written statement,
17 four pages in length. Is that right?
18 A. Yes.

19 0. And that is dated 12-2-02?
20 A. Yes.

21 0. And is that the statement that you gave to
22 Investigator Berrian?
23 A. Yes.

24 Q. And it indicates that the time that stateemat
25 was started was 1:14 in the afternoon. Is that

jE 'Jit ^.
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correct? 
A. Yas. 

0.

offlcor.

You need a tissue?
TH£ WITNESS: Yed.

MA. McTIGlE: Can 1 get a tissue. Judge?
Officer, do we have tissues? Thank you.

COURT OFFICER: You're welcome.
Q. I will continue. It indicates the statement 

ended at 2:45?
A. Yes.

0. Going back to S-11, the handwritten docxaent# 
how did that cone to be prepared?
A. Because when they went to pick me up, I just 
wanted to get out of there so I didn't know they wrs 
going to ask me questions, and I just wrote it.

Q. Mere you seated alone for some period of time 
at the Prosecutor's Office?
A. Yes.

Q. And correct me if I'm wrong, did you grab a 
piece of paper and write down what you thought they 
were going to ask you?
A. Yes, I did.

Q. Did anyone suggest any of the answers to
this?
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No, sir.
0. This is juat what you said happened?
Yes.

Q. All right.
Di^ the investigator who ultimately 

questioned you. Investigator Berrian, know that you 
were writing this?
A. No.

Q. Mas anyone in the room with you when you 
wrote it?
A. No, just my little son.

Q. All right.
When the in/estigator came back, d.d she ask 

you why did you write that out?
A. Yes, she did.

Q. Did she indicate to you that she wanted to 
take a more formal statcdMnc from you?
A. Yes, <

Q. And did she in fact do that? | ^ ^
A. Yes, she did. i ': :;

Q. And looking at S-12, Is that the more formal 
statement?

A. Yes.

Q. And how is this statement prepared?
A. By questioning, coss>uter.

1
i

J
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Q. You would be asked a question?
Yes.

Q. Would you then give an answer?
Yes.

Q. And would she type It do%m?
Yes.

Q. And was it. being done in front of you?
Yes.

Q. And as you went along, did you have a chance 
to see if there were any errors or things you wanted to 
change?

A. Yes.

Q. And did that process occur as it was being 
typed on the computer?
A. Yes.

Q. And then after that was typed up on the 
computer, did she print it out?
A. Yes.

Q. And did you again have a chance to read it 
over and make sure everything in there was as you 
wanted it to be?
A. Yes.

0. Did anyone suggest to you »ny of the answers 
in there?
A. No.

■m
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Q. Did they write down what you told them?
2 A. Yes.

3 Q. Did anybody try to put words in your mouth?
4 A. No.
5 Q. Now. during the course — after you read that
6 statement over, and you had a chance to be satisfied as
7 to its contents, did you sign that statement and swear
8 that what, was in there was true?
9 A. Yes.

10 0, Did you sign each of the pages?
11 A. Yes.

12 Q. Indicating that you were satisfied that what
13 was in there was true?
14 A. Yes.

15 0. Now, on the top of S-12 there’s a correction
16 that appears as to the date, and there are some
17 initials after that.
18 A. Yes.

19 0. Can you explain to the jury what that is?
20 A. My initials and a 2.
21 Q. There's a date crossed out?
22 A. Yes.

23 Q. What's the date that's crossed out?
24 A. A 3.
25 Q. >o the statement was taken on December 2nd?
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1 A. Yeah.

2 Q. Now, during the course of giving that
3 jtat«ment, were you asked questions about the — you
4 were asked qu€<stions about the men who were at your
5 house?

6 A. Yes.
■

7 Q. Is that correct?
8 And were you asked to look at certain

1 ’

9 photographs so that you could indicate who, to the .

10 investigator, who you were talking about; is that
11 correct?

12 A. Yes.

13 Q. Were you shown a photograph of Alex Tixi?
14 A. Yes.

15 Q. I'm going to show you an exhibit which has
16 been marked S-12A. Do you recognize that?
17 A. Yes.

18 C. What do you recognize S*12A to be?
19 A. Alex, and my signature.
20 Q. Who is the person w^o appears In %(hat appears
21 to b*B a photograph?
22 A. Alex Trini.
23 G. Trini you call him?
24 A. Uh huh.
25 Q. Is that the person that came to your house

Garcia-direct n
1 with Fernando and Carlos?
2 A. Yes.

3 Q. And you indicate your name is there; is that
4 correct?

5 A. Yes.

6 Q. And there's also a date written ther«?
7 A. Yes.

8 Q. What date is written there?
9 A. December 2nd, 20C2.

10 0. And in particular on these there appears to
11 be something else?
12 A. Alex.

13 0. Who wrote that on 12A?
14 A I did.
15 C. Okay.

16 And showing you now S-12B tor identification.
17 A. That's Carlos.
18 Q. And when you say '^Carlos,” what is Carlos's
19 last name?

20 A. Marquinez.

21 0. And «#ere you shown his photograph during the
22 taking of the statement S-12? 1

23 A. Yes.

24 Q. And there again appears to be a signature, a

25 name and a date in parenthesis. What's the signature?

l"t¥i
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1 A. Josephina Garcia.
2 Q, And the date?
3 A. 12-2-02.

4 Q. Anc the na;ae?
5 A. Carlos.

6 Q. Is that yoar anriting?
7 A. Yea.

8 Q. And the person in that )toqraph, is that 
Cazlos Marquinez who you described coming to your house

10 early in the morning hours of November 4?
11 A. Yes, that is Carlos.
12 Q. Showing you now S-12C for identification, do
13 you recognize that?
14 A. Yes.

15 Q. Nhat is that?
16 A. Fernando.

17 Q. It's a photograph of Fernando?
18 A. Yes.

19 Q. And, again, there appears to be a name, datm
20 and a name in parenthesis on that exhibit S-12C for
21 identification. Mhosc signature Is on there?
22 A. Mine.

23 0. And the date?
24 A. 12-02-02.

25 Q. And the name in parenthesis?
■:

i

J .- V..;
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A. Fernando.

Q. Is that all in your writing?
A. Yes.

Q. Is that the person who came into your house 
with Carlos :'nd Alex in the early morning hours of 
November 4, 2002?
A. Yes.

Q. Now, directing your attention to page 3 of 
exhibit S-12, the stwtment indicates that you t#ere 
shown a picture a black and white photo of an Hispanic 
male. Is that correct?
A. Yes.

Q. And that*s the photo you identified as 
Fernando?

A. Yes.

Q. Were you able to provide Investigator Berrian 
with a last name at that point?
A. Silva.

Q. Excuse me?
A. Silva.

0. Mere you able to give 8-I-L-V-A, Silva, 
S-I-L-V-A?

A. Yes.

Q. And were you able to provide an address for 
Fernando at that point?
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No, air.
Q. You still had not found out where he lived? 
No.

Q. Now. you h«.d also indicated that you were 
aware that Fernando had a car. Is that right?
A. Yes.

Q. Ner» yr>u asked to give a description of that 
car by Investigator Berrian?
A. Yes.

Q. Nere you able to give her a description?
A. Yes.

Q. And what description did you give her?
A. A black jeep.

Q. All right.
And on Oeces^r 2, were you sho%m photos of

that jeep?
A. fes.

MR. McTIGUE: S-12D, your Honor.
I'B going to show you an exhibit which has 

been narked S-12 for identification, your Honor. It 
appears to be a photograph. Or. the back of that 
photograph there appears to be a name :^nd date.
A. Ves.

Q. Do you recognize this exhibit?
A. Yes.

A.

Garcia-direct

Q. What do you recognize this exhibit to be? 
That’s the jeep that Fernando used to own.
Q. All right.

And were you shown this photo by Investigator 
Berrian on Deceaber 2?
A. Yes.

Q. And after you identified what was in the 
photograph, did Investigator Berrian ask you to date 
and sign that photo?

10 A. Yes.

11 Q. And <

12 appear on the 1

13 A. Yes.

14 Q. Old

15 your house in
16 A. No.

17 Q. You

18 A. No, sir.

19 Q. Did

20 A. Yes.

21 0. Did

22 A. No.

23 0. Not

24 A. Not at al
25 0. Nhat

Ii
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A. No. I saw him like a couple of months later.
0. Did you speak with him at that time?

A. No.

Q. Did you mention anything about that night?
A. No, sir.

Q. Why is it that you didn't?
A. Excuse me''

Q. Why didn't you speak to him about that night? 
A. Because.

Q. Well, you had, by that time, spoken to the 
Prosecutor's Office, had you not?
A. Yes.

Q. You didn't choose to discuss it with either 
one of them after that?
A. No, I chose not to speak about it.

MR. McTIGUE: Nc further questions. Judge.
THE COURT: Cross examine.

CROSS EX2i<INATI0N BY MR. SAMPSON:
Q. Ma'am, did you just say that you never 

discussed this incident again ':ith Carlos after that 
night?

A. Yes.

Q. Do you have your statement in front of you, 
your statement the prosecutor just asked you about? Do 
you have that?

Garcia-cross

A. No.

0. Well, let me show you — may 1 have the 
marked exhibit, please. Thank you.

Let me show you your statement. This is the 
statement that you just said you gave; right?
A. Uh huh.

THE COURT: S-12.

Q. Now, let me ask you. Prior to you testifying 
here today, you have bjcn here in the courthouse this 
morning. Correct?

A. Yes, sir.
Q. Did you talk to the prosecutor before you.' 

testified —
A. Yes.

Q. — this morning.
How about Investigator Berrian, did you speak 

to her about your testimony?
A. Today?

Q. Yes.

A. No.

A.

Q. Now about yesterday?
No.

Q. Did you speak to the prosecutor's other 
investigator about your testimony?
A. No.

I
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1 Q. You have nevet talked to any M«b«r ot the
2 Prosecutor's Office about your testiaony today?
3 A. No.

4 Q. Ma'aa, a Boaert ago you said that you had not
5 spoken to Carlos alx>ut this after that incident.
6 Correct?

7 A. Yes.

8 0. Let me show you page 4 of your statenent
9 here. Now, you gave this stateaent on Deceaber the

10 2nd, 2002. Correct? You gave this stateaent Deceaber
11 the 2nd, 2002. Correct?

12 A. Yes.

13 Q. On Deceaber the 2nd, 2002, you were asked the
14 question: What did you and Carlos talk about last
15 night? Correct?

16 A. Yes.

17 0. So last night would have been Deceaber the
18 1st, 2002. Correct?

19 A. Correct.

20 Q. So when the Assistant ?rosecutor asked you if
21 you had talked about that incident after Noveaber the
22 4th, and you said no, that was untrue. Right?

23 A. Excuse ae, can you recall the question?
24 Q. Wnen you told the prosecutor a aoaient ago
25 that you never spoke to Carlos about this incident

Garcia-cross 99

1 after Noveaber the 4th, 2002, that was not true.
2 Correct?

3 A. After Noveaber the 4th?
4 Q. It says here in your stateaent that you spoke
5 to Carlos Deceaber the 1st, 2002. Correct? That's

6 what it says right there, right? You signed this
7 docuaent, didn't you?
8 A. Yes.

9 Q. You signed thij?
10 MR. McTIGUE: Judge, can we get one question
11 at a tine?
12 THE COURT: One question at a tiae, Mr.
13 Saapson.

14 0. Did you sign this docuaentt
15 A. Yes.

16 Q. That is your signature, Josephine Garcia.
17 Correct?

18 A. Yes.

19 Q. Now, the assistant prosecutor asked you if
20 you had even aade corrections to it?
21 A. Yes.

22 Q. Necause you had changed the date showing that
23 you had read it and t*ere faailiar with its contents.
24 Correct?

25 A. Correct.

,»
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3i'



1

2

3

4

5

6

7

8 
9

10

11

12

13

14

15

16

17

18

19

20 
21 
22

23

24

25

1

2

3

4

5

6

7

8 
9

10

11

12

13

14

15

16

17

18

19

20 
21 
22

23

24

25

A.

A.

A.

Q.

Yes.

Q.

Yes.

Q,

Yes. 
Q.

Garcia-cross

So this is /our statement?
100

It was true when you gave it? 

To the best of your knowledge?

' ^ -A

Today# when the assistant prosecutor asked ^ 
you if you talked about it with Carlos after November 
the 4th# 2002# you said you did not.

MR. McTIGUE: Judge# can I be heard at
sidebar?

(The following takes place at sidebar)
MR. McTIGUE: The question was, if she spoke

to Carlos after November 4, and she says in the 
statement that she spoke to him December 1. How is 
this a prior inconsistent statement# and why?

THE COURT: I’m sorry# go ahead. I was
reading this.

MR. McTIGUE: My question has been repeated
b/ Mr. Saoqpson several times, did you speak to Carlos 
about this after December 4th?

THE COURT: November 4.
MR. McTIGUE: After an hour he is saying

December.

THE COURT: No, he said November 4.

Garcia-cioss

MR. McTIGUE: Then I will withdraw it.
(The following takes place in open court)

Q. Now# ma'am# have you had a chance to think 
about my Question?
A. Ves.

Q. So after, to put it plainly, December the 
1st, 2002, you did speak to Carlos. Correct?

A. Correct.

Q. And you have had an opportunity to read this. 
Correct?

A. Yes.

Q. Did the prosecutor give you a copy of yout 
statement?

A. No.

Q. You have never read this after you gave it?
A. Nell# I read it when they took it# but I never had 
a copy.

Q. And you didn’t review it for your testimony 
here today?
A. Today# no.

Q. All right.
In the statement of Cecember the 2nd# 2002, 

you were asked: 'nhat did you and Carlos talk about
last night?"

Do you remmber being asked that question on
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Decuiber the 2nd, 2002?
A. Nell, sir, I don't rewember cause too nany things 
happened to ae after that.

Q. I understand, aa'am. So If you would be kind 
enough, %#ould you please read your statement?
A. You want m to read it?

Q. See if *t helpf. refresh your recollection as 
to what you told the prosecutor on December the 2nd, 
2002.

A. You want me to read it out loud?
Q. No, ma'am, just read it to yourself, please, 

first.

Ma'am, does that help you refresh your memory 
as to »rtjat you told the prosecutor on that day?
A. Yes.

Q. So vdien you spoke to Carlos on Decmber the 
2nd, 2002, is it fair to say that he told you if anyone 
talks to you —

MR. McTIGUE: (Ejection, Judge. Mr. Sampson,
I believe, is mixing dates.

MR. SAMPSON: Ml right. I'm sorry.
0. On December the 1st, 2002, when C«rlos spoke 

to you, correct, did you tell the Prosecutor's Office 
that he told you: If anyone asks you question if he
was there two or three Sundays ago, to tell them that

102
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he was with you all night?
A. Yes.

Q. So on December the 1st, Carlos called you and 
asked you to lie about the events of that night. 
Correct?

103

6 A. Correct.

7 Q. On November the 4th, 2002, you were residing
8 at 148 Nilson Avenue in Kearny. Correct?

9 A. Yes.

10 Q. Kho did you live with at that location?
11 A. My two sons and my nephew.
12 Q. You have one son that's three years old?
13 A. Yea, he was three at the time.
14 Q. That's Tito?
15 A. Yes.

16 0. And have you another son Louie who is 21?
17 A. Yes.

18 0. And your nephew Guillermo was living with you
19 as well?

20 A. Yes.

21 0. That apartment, how many bedrooms is it?
22 A. Three.

23 0- And at that point was Carlos Marquinei living
24 with you as well?
25 A Mo, sir.
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Did he have a key to the apartaent?0.

No.

Q. How often did he stay with you during that 
period of Noveaher, 20027 
A. On and off.

Q. On and off.
So he waa free to coae and go as he chose# 

sometiaes he stayed with you?
A. Not when he chose# tdien I wanted him to coae.

Q. Whenever you wanted hia to cone over# he 
would coae over?
A. Yes.

Q. How Buch was he staying with you during that 
period of time?
A. Like once a sionth.

Q. Now# you said this was a relationship# e;.- 
roaantic relationship with him?
A. Was just a fling thing.

Well# you had feelings for hia# he had 
for you# as far as you knew?

Q.

feelings

A. You could put it that way.
Q.

were

A.

Now# on the day we are talking about# you 
in bed asleep. Correct?

Yes.

Q. Do you know what tiae he went to sleep that

Garcla-ci'oss

evening?

A. No.

Q. Would it have been your normal — this was a 
Sunday night. Correct?

A. Yea.

Q. Would it be — do you know what tiae you 
would normally go to bed?
A. Around 10. X work nights.

Q. So you had gore to bed around 10 o'clock that 
evening; correct?
A. Yes.

Q. And you tfere awakened by a sound at the daor. 
Correct?

A. Yes.

Q. Now# did you say Carlos has a key or he 
didn't have a key?
A. He doesn't have a key# sir.

Q. So someone was knocking at your ooor?
A. Yes.

Q. Do you know who was knocking at yoae <joo2?
A. Alex.

Q. Now# if you were asleep and the door was 
closed# how do you know Alex was knocking at the doorf 
A. Because the knock woke ae up.

Q. An<z when you went — you went to the door to

105
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answer it yourself?
A. Yes.

Q. And when you went to the door, Alex was at 
the door?
A. Yes.

Q. Correct?

A. Yes.

Q. So eveJi it was Carlos that you had the
relationship with, it was Alex who was knocking at the 
door. Yes?

A, Yes.

Q. And it was Alsx who was the first one through 
the door —
A. Yes.

Q. to enter the apartment. And after him
came Carlos and Fernando DaSilva. Correct?

A. Correct.

Q. How long after Alex entered the apartment did 
Carlos and Mr. DaSilva enter the apartment?
.\. Bight after.

Q. Right after.
So are you a heavy sleeper? Were you sound 

asloep when you heard the knock?
A. Yes.

Q. And you are asleep and the lights are off in

106
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the apartment. Correct?

A. Yes.

Q. Because everyone in the apartment is asleep? 
A. Yes.

Q. R'ght.

And yo't did testify earlier that v^en you 
came in, you never turned the lights on?
A I didn't.

Q. Right?

A. Right.

Q. So the lights in the apartment stayed off. 
Right?

A. Yes.

Q. And this is 3 or 4 o'clock in the morning, so 
it’s dark outside?
A. Yes.

Q. So the only light in the apartment would have 
been coming from —
A. The street.

Q. Outside street lights.
Did you have blinds or curtains on the

windows?

A. Mini blinds.
0. Mini blinds. And they «fere closed?

A. Yes. ’

v-r ■
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1 Q. So it would have been relatively dark within
2 the apartment. Correct?

3 A. Correct.

4 Q. Now, when you — when they entered the
5 apartaent, what waa Alex carrying, if anything? ffhat

6 was he carrying?
7 A. I don't reaei^r seeing hia carrying anything.
8 Q. Okay.

9 How about Carlos, was he carrying anything?
10 A. No, not that I recall.
li Q. Okay.

12 You said you saw Mr. DaSilva carrying
13 soaething? ' '

14 A. Yes.

15 0. Now, within that dark rooa with the lights
16 turned off, you saw something in his hand? . ?

17 A. Yes.

18 Q. Okay.

19 And how big an object was it?
20 A. Like that coapcter —
21 MR. McTIGUE: Excuse ae. Can kre get an
22 indication which object sne was pointing tot
23 MR. SAMPSON: Nell, there at9 two in front
24 of -— are you talking about this one?
25 A. Yes.

Garcia-cn^so 109

1 Q. All right. I don't know.
2 I don't know, your Honor, aaybe 12 by 10.
3 MR. McTIGUE: Hay I hold the object up for
4 the jury? Ms. reporter, for the record, I'a holding up

a lap top ccaputer that's baing utilized by the court 
reporter.

MR. SAMPSON: Twelve by 10, your Honor.
MR. McTIGUE: Judge, I think the jury has

seen it, we can seasure later and coae to an agreeawnt.
Q. In any event, na'am, you saw hist carrying a 

rectangular-shaped object. Correct?

A. Yes, correct.
Q. And it was black, according to your 

stateaent. Correct?

A. Correct.

Q. And you are telling aie that in the dark, 
lights off, shades on the window, a black lap top, you 
t#ere able to see dark stains on this object?
A. I didn't say I saw dark stains on the object, sir.

Q. Oh, so you didn't see dark stains on tlie 
object?

A. Excuse SM?
Q. So you did not see dark stains on the object?

A. No, X didn't.
Q. When you casM to the door, you let them in.
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1 Correct?

2 A. Yes.

3 Q. Did any of the other occupants of the
4 apartment get out of bed when they heard all this?
5 A. No.

6 Q. So your threu-year-old son didn't come out of
7 his bedroom?
8 A. No.

9 Q. And not your other son» or your other nephew.
10 no one came out of the room?
11 A. NOt sir.

12 Q. After you let them in — well, when they
13 entered the apartment, this was into the living room
14 area?

15 A. Yes.

16 Q. And did you stay in the living room area foe
17 a while?
16 A. No. , -

19 Q. Everyone immediately went back to your
20 bedroom?

21 A. I went to my room and then Carlos followed me to
22 the room, and then Alex and Fernando came right behind
23 him.

24 Q. Did you go back to your room because you were
25 tired and you had been awakened in the middle of night?

Garcia-cross 111

1 A. Correct.

2 Q. Is it fair to say that you were still half
3 asleep when this was going on?
4 A. Yes.

5 Q. And you went back to your room and got back
€ in bed?
7 A. Yes.

8 Q. And you also said that Carlos laid down on
9 the bed with you?

10 A. Yes.

11 Q. Did he take his clothes off? Did he take his
12 boots off?
13 A. No, he didn't took nothing off.
14 Q. He just laid aown?
15 A. Yes.

16 Q. And while he was doing that, Alex Tixi also
17 came into the room?
18 A. Yes.

19 Q. And where did you say Alex was?
20 A. He was to the right of the bed, sitting or.
31 bag.

•' *■

22 Q. He was sitting on some bags?
, ; •■/'■•yry.

23

24

A. Bag of clothes.
Q. They were your clothes?

: -.'•'V V

♦25 A. Yeah, laundry clothes that I had did two days
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before.

Q. So these weren't things that they brought 
into the apartment, these were things already in the 
apartment, the laundry?
A, Yes.

Q. And at that point Alex headed forward — I'm 
sorry, Mr. DaSVlae hended towards the bathroom?
A. Yes.

Did he make any stops on the way to theQ.

bathroom? 
A. No. 

Q. No stops, okay.
And when he went into the bathroom, did you 

hear water running, toilets flushing, anything?
A. He used — he went to use the bathrocHB.

Q. Hell, I assume the door was closed. How dc 
you know that?
A. Because that's where he was saying he was going.

Q. My question was, did you hear any water 
running, like the sink being turned on, or the toilet 
flushing, or anything?
A. No, sir.

Q. Now, do you recall how Mr. — well, do you 
recall what Alex was wearing at that particular night? 
A. What he was wearing?

A.

Garcia-cross

Q. Yes. Do you recall what Alex was wearing? 
Hell,- he always would wear a cap.
Q. A baseball cap?

A. A baseball cap.
Q. He had on sneakers, boots, do you recall?

A. Yes, he hvd, I guess he had sneakers, and he was 
wearing a jacket.

Q. Uh huh.

Did you see, was Alex covered in blood?
No. sir.

Q. Did you see any blood on his pants?
No.

Q. Did you see any blood on his shirt?
No.

Q. How about Carlos, what was he wearing?
He was wearing jeans.
Q. Yes.

And a jacket.
Q. Hhat did he have on his feet?
Boots.

Q. Boots.

Do you know what kind of boots?
Tims.

Q. Hhat color boots?
Tan.

A.

A.

A.

A.

A.

A.

A.

A.
' ; 1

1
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Q. Tan, light color.

When you saw Carlos that evening, did he have 
any blood on h-s shirt?
A. No, sir.

Q. Did Carlos have any blood on his pants?
A. No, sir.

Q. Did you notice an> blood on Carlos's boots?
A. No.

Q. In the Burning when you woke up, you say 
Carlos was still there?
A. Yes.

Q. His clothes were still there?
A. Yes.

Q. And in the light of day, were ycu able to see 
any blood on any of Carlos's clothes?
A. No.

Q. When Mr. DaSilva entered your home that 
evening, how was he dressed?
A. With a bone-white sweater.

Q. I'm scrry?
A. He had a bone-white whether.

Q. Bone white, white almost the color, like thxs
pad?

A. Bone, like beige.
Q. What kind of pants?

Garcia-cross

A. Khaki pants.
Q. What kind of footwear did he have on?

A I didn't look at his foot.
Q. You didn't Ic^k at it. In your atatwnent to 

the police, you saio this bone-white shirt, this 
sweater he had on, had some Kind of symbol on the 
chest. Correct?

A. Yes.

Q. Do you recall what kind oC symbol it was?
A. No, Sir.

Q. Was it like a sports logo, or do you recall? 
A. Maybe like a flag?

Q. Are you guessing, or you don't — are you
sure?

A. I don't recall it.
Q. You don't rwcall.

In your statement, there's nothing in there 
about Mr. DaSilva wearing a jacket —
A. No.

Q. — is there?
A. No, sir.

0. No mention whatsoever of a jacket anywhere in 
your statwaent. Correct?

A. Correct.

Q. Ai,d %«hen you gave the statement to the

i
i

n

.
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1 Prosecutor's Office back on Dece:sber the 2nd, 2002, you
2 mentioned there were spots on Mr. DaSilva's --
3 A. Yes.

4 Q. — shirt and pants.
5 A. 1 didn't say on his pants.
6 Q. Where did you see the iipots?
7 A. In his shirt.
8 Q. Was he like completely covered.
9 A. No, only spots like sparkles.

10 Q. Sparkles. Well, sparkles are — well.
11 A. The size of a dime.
12 Q. The size of a dime. He wasn't like coated?
13 A. No.

14 Q. And you oidn't see smears on his pants?
15 A. No, sir.
16 Q. I asked you before if Mr. — you said Mr.
17 DaSilva came in and went to the bathroom. Correct?

18 A. Correct.

19 0. And I asked you a few minutes ago if tdien he
20 came in, he Wv^s on his way to the bathroca, he made any
21 stops along the way. Do you remember me asking that?
22 A. Yes.

23 Q. And you said no, he didn't. Right?

24 A. Right.

25 Q. Do you rem«Bber talking Co the prosecutor on

Garcia-cross 117

1 December the 2nd, Miss Berrian?
2 A. Yes.

3 Q. Do you remember telling her that tdien he came
4 in. he put the lap tr,p under your bed. Wnll,

5 without — do you re*es4>cr saying that?
6 A. Yes.
7 0. Now you remember saying that?

A. Yes.

9 Q. But when I asked you a moment ago, you said
10 he didn't make any stops. True?

11 A. Yes.

12 Q. But now you say that he stopped to put the
13 lap top under your bed. Right?

14 A. Right.

15 Q. Did you say: Gee, Fevnando, why are you
IS putting that unJer my bed?
17 A. No.

18 Q. Didn't ask any questions about that?
19 A. No, sir.
20 MR. SANP8CN: Excuse me just one minute.
21 please, your Honor.
22 During the course of the questioning by the
23 Essex County Prosecutor's Office, you t«ere asked a
24 question whether — well, do you know if Alex, Carloe
25 or Fernando had anything to do with the taxi cab

Ml.. . A
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Garcla-cross

driver's death? Do you remeabec being asked that 
question. Do you remember ma'am, being asked that 
question?

A. Yes.

Q. And you told then: don't know, they never
told me anything about it”>

A. That is correct.
Q. That was correct, and that's the truth, even 

here today. Correct?

A. That's the truth.
Q. You were also asked whether or not you ever 

saw Mr. DaSilva with a gun on that night. Correct?

A. Correct.

Q. And you told then no, you didn't see him, you 
didn't see Mz. DaSilva with a gun?
A. No.

Q, That night, correct?
A. Correct.

Q. In fact, you never have seen Mr. DaSilva 
with —
A. No.

Q. — with a gun?
A. No, I never did, correct.

Q. Correct?

A. Correct.

I

Garcia-cross Il9

Q. You were asked some questions about vehicles.
You identified a vehicle?
A. Yes.

Q. Correct?

A. Yes.

Q. Which you said belonged to Mr. DaSilva?
A. Yes.

Q. Do you knew what make of car that was, what 
kind of car it was?
A. No, sir.

Q. Do you know what model car it was?
A. No.

Q. Do you know what year esr it is?
A. No, sir, I'm not good with car models or what year 
they made them.

C. So when you picked out that photo of a 
vehicle -- well, let me ask you this. Mow many 
vehicles — how many photos of cars were you sho«m that 
day?

A. One.

Q. Just one.
They didn't give you a choice of cars to 

choose from?
A. Mo.

Q. Just the one?
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Jujt one.
Q. And you are net good with cars.

Now, ma'am, if you didn't know the make, 
model, or — did you know ttte license plate of the car? 
A. No.

Q. So if you didn't know the piake, the model, or 
the year of the car^ how did you select it?
A. Excuse me?

Q. If you did not know the make, the model, or 
the year of the car, how were you able to select that 
photo? Was it because it was the only photo shown to 
you?

A. Cause I had seen the jeep before.
Q. And how many times had you seen the jeep 

before?

A. Like twice.
0. Twice.

And you were asked by the Assistant 
Prosecutor whether Mr. Marquinez owns a vehicle.
Right?

A. Right.

Q. He didn't own a car in November?
A. No.

Q. Did he own a car before that?
A. Yes. ■

120
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Garcia-cross 
Q. What kind of car?
An Eclipse.
Q. A Mitsubishi Ellipse?

A I guess
Q. What coloi was it?

A. White.

Q. You have known Mr. Marquinez for, according 
to your statement, what, two or three years?
A. Yes.

Q. Have you ever met his family?
His mother.
Q. What's her name?
B«tty. iSsa
Q. Excuse me?
Betty. ' ■

Q. And do you know where she livesf 
On Tappan Street in Kearny.
Q. Tappan Street in Kearny.

And she owns a car, doesn't she?
His mother?
Q. Yes.

I never saw her driving one.
Q. Did you evur see Carlos driving his iiother's

A.

A.

A.

A.

m mmm
A.

A

car?

V.>.

A. If she owns one, air, they never let me know.
#'
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1 Q. Ma'am, trauld you know the difference between
2 a lap top coiqputer and a DVD player?
3 A. If I know the difference?
4 Q. Yes.

5 A. One Is a lap top, and t!ie other one plays movies.
6 Q. So on the nig.Xt in question, on November the
7 4th, 2002, you didn't get s chance to inspect —
8 A. No.

9 Q. — what you say Mr. DaSilva was carrying, did
10 you?

11 A. No, sir.
12 Q. And when you were there, it wasn't turned on?
13 A. No.

14 0. Right.

15 And you therefore don't ki-tow If it was a lap
16 top computer or a DVD player. Right?

I-* MR. McTIGUE: Judge, I'll object.
18 May I be heard at sidebar? The two are not
19 mutually exclusive terms<

20 MR. SAMPSON: Thanks for the testimony.
21 (The following take& place at sidebar*
22 MR. McTIGUE: Unless Mr. Sampson Is prepared
23 to bring In an expert to cay that a lap top computer
24 can* t play OVDs, you can't have a DVD drive in a lap
25 top computer, they are unfair.

1
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MR. SAMPSCM: Judge, cars have DVD players.
THE COiJP.T; No, I understand that there are 

things called DVD players that only play DVDs, and 
there are conput^rs that have DVD playing capability.
To the extent that tl, at creates confusion here, and I 
understand, there's nothing wrong with your question, 
except for that possible confusion that's engendered, 
for exanple. If you used — and I can't think of what 
other similar things.

MR. SAMPSON: I will move on. Judge. I will
withdraw the question.

THE COURT: All right.
MR. SAMPSON: Your ?onor, I will withdraw tb

question.

(The following taxes place in open court{

Ma'am, you said that you have known Mr. 
for a number of years?

Yes.

Q. You had a relationship with him?

T. "I;., %pr
Yes.

NR. McTIGUE: Judge, I will object at this
point. It has been asked and answered seversi times.

THE COURT: Continue.

Q.

Marqulnes 
A.

A.

A.

'4

iL.
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Q. And was he living with you, or were you 
having a relationship with him bet%#een November 4th, 
2002, and the night you got the phone call from him on 
December the 1st?
A. No.

Q. Nhy weren’t >ou hsving a relationship with 
him between November the 4t.h and December the 1st?

MR. McTIGUE: Judge, I'll object just to the

*
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form.

THE COURT: I'll allow the question.
MR. McTIGUE; Judge —
THE OXJP.T: You want to go to sidebar?
MR. McTIGUE: Yes.

(The following takes place at sidebar)
MR. McTIGUE: Just to the form of question.

Judge. She has testified that it was an on and off 
fling thing, just to use her testimony.

THE COURT: She just testified she wasn't
having e relationship with him between those two dates. 

MR. McTIGUE: Okay. I don’c see any form
problM.

(The following takes place In open court)
Q. Ma'am; can you tell the Court why you »rare 

not having a relationship with Mr. Marquines between 
November the 4th, and Decmbet the 2nd —

1
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Garcia-cross

A. Because he went back with his wife.
THE COURT: You can't speak while he's still

talking.

THE WITNESS: I'm sorry. Re went back with
his wife.

Q. And, ma'am, you testified to the assistant 
prosecutor that when you wrote out the statement by 
hand, you did so cause really you wanted to get out of 
there. Correct?

A. Yes.

Q. And you also said that at the time when you 
made the observations you said you made of Mr. DaSilva, 
that you didn't piece much importance on his appe^rai.ce 
at that time. Correct?

A. Excuse ne, can you repeat the question'’

Q. Ma'am, in your handwritten statement, ma'am, 
S-11, you t«ere asked about this. In your own words, 
you said you didn't place much iiiq>ortance on it at the 
time. Is that fair to say?
A. If I what?

Q. When you talked to him about the fight, you 
did not pay much — you didn't pay more importance, you 
didn't give it any significance. Right?

A. Right.

NR. SAMPSON: Thank you, ma'am.

125
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1 I have no questions, your Honor.
2 THE COURT: Hr. McTique.
3 MR. McTIGUE: Very briefly. Judge.
4 REDIRECT EXAMINATION 3Y MR. McTIGUE:
5 Q. Ms. Garda, had }^u told the investigator.
6 Investigator Berrian, the day you met with hor, that
7 Carlos had called you?
€ A. Yes.

9 0. Mere you — did you try to conceal that from
10 her in any way?
11 A. Can you —
12 0. You told her; right?
13 A. Yes.

14 Q. Mere you trying to hide that from her?
15 A. No. a

16 Q. And Carlos had asked you to do something. Is
1

17 that correct?
18 A. Yes.

19 Q. You didn’t dr it, though, did you?
20 A. No, I didn't.
21 Q. Okay, ma'am. Not saying what he had asked
22 you to do, you told what you knew; is that correct?
23 A. Yes, that is correct.
24 Q. Now, in that conversation with Carlos, did he
25 disclose to you whether or not he had said he had given

Garcia-redirect 127

1 a statement to the Prosecutor's Office?
2 A. No.

3 Q. Did he discuss any of the other datails of
4 what happened chat night with you?
5 A. No.

6 Q. Prior to giving your statement to the
7 Prosecutor's Office or Dec«fd>er 2, did you speak to
8 Alex Tixi?
9 A. No, sir.

10 Q. Did you discuss any of the details with Alex
11 Tixi about what occurred that night?
12 A. No, sir.
13 0. Did Alrx Tixi try co get you to say anything?
14 A. No, sir.
15 Q. Nhat about Fernando, Nr. DaSilva, did you
16 speak with him?
17 A. No, sir.
18 Q. Mere you aware of whether or not he asked you
19 to say anything?
20 A. No, sir.

21 MR. McTIGUE: J have further questions.
22 THE COIJRT: Anything else?
23 RECROSS EXAMINATION BY MR. SAMPSON:
24 Q. So is it fair to say on December the 1st,
25 2002, Carlos called you and said: If they contact you.
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Correct?

to

A.

Garcie-recroas 
tell then X was with you all night.
A. Yes, that is correct.

Q. Do ycu know if he was ever charged with that, 
for trying to get you to ':e5tify falsely?
A. Excuse ne?

0. Do you kna« if he was ever charged for trying 
get you to testify falsely?

No, sir.
MR. SAMPSON: Thank you, na'an.
THE COURT: Anything else?
MR. McTIGUE: No. sir.
THE COURT: You nay step down. Thank you.
(Witness excused)
THE COURT: All right, ladles and gentlenen.

we're adjourning for lunch at this tine. We'll see you 
back here in an hour, it's approximately a quarter 
after twelve, we'll see you back here approximately a 
quarter after one. Will everyone remain in the 
courtroom until the jurors are off the floor.

MR. McTICjUE: Judge, nay I be heard at
sidebar with Mr. Saoqpson? We need not be on the 
record, sir, unless you deem it appropriate after X 
start.

(Jury excused for lunch)
(The following takes place at sidebar)

'• 'i

Tixi-direct

THE COURT: Go ahead, Mr. Sanpson.
MR. SAMPSON: Your Honor, just so X'n clear

on it and I don't create any problems, X know the Court 
has ruled tha-; the natter in Someraet Coxmty is not a 
conviction. X understand that. Xn terns of ny cross 
examination of the witness, an T allowed to ask him if 
he has already entered a plea to the charge?

THE COURT: No. your are not.
MR. SAMPSON: Very well, your Honor.
MR. McTXGUE: Thank you, sir.
(Lunch recess)
(Jury brought into courtroom)
THE COURT: Mr. KrTigue.
MR. McTIGUE: Thank you, your Honor.
Judge, the State calls as its next witness, 

Hr. Alexis Tixi.
ALEXIS TIXI, Sworn.
THE COURT: All right Mr. McTigue.
MR. McTXGUE: Thank you, your Honor.

DIRECT EXAMINATION BY MR. McTIGUS:
Q. Mr. Tixi, X'm going to ask you some questions 

about an incident vdiich occurred on November 4th« 2002. 
Do you recall that day?
A. Yes.

Q. All right. •t
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Tixi-direct

X*« going to ask you to k««p your ▼oic* up so 
that all the jurors can hear your testimony and to 
ansvrer with a verbal answer, in words, rather than 
shake your head or nod ;/our head. Do you understaiui 
those instructions'
A. Yes.

Q. Mr. Ti.ti, h«ck in Novosber of the year 2002, 
where were you living?

130

A.

A.

name

A.

A.

313 Central Avenue, East Newark.
Q. East Newark, Neu Jersey?
Yes.

Q. And at that time did you know a person by the 
of Carlos Marguinez.
Yea.

Q. Huw was it that you knew Carlos Marguinez?
He used to live around where I used to live at.
Q. For how long had you kno%m Mr. Marguinez up 

Novestber of 2002'.
Maybe like a year.
Q. Before proceeding furtner. Nr. Tixi, I’m 

going to show you an exhibit which has been marked S-6 
for identification. Mr. Tixi, I'm going co show you 
what appears to be a Judgment of Conviction from the 
Superior Court in Hudson County. This document 
reflects that on February 13th of this >ear, 2004, you

to

A.

Tixi-direct

pled guilty to count 7 of an indictment. They are 
charging you with conspiracy to dispense or distribute 
CDS. Is that correct?
A. Yea.

Q. And thst was pursuant to a plea arraignment 
with the Hudson County Prosecutor's Office?
A. Yes.

Q. And as part of that plea arraignment, was 
another count, count 6 of that indictment, dismissed?
A. Yes.

Q. And that charged you with a similar charge?
A. Yes.

Q. And is it correct that on February I3ch,
2004, Judge DePascale in Hudson County sentenced to you 
a term of two years probation?

131

A.

the

A.

YjS.

Q. And that was a plea bargain negotiated with 
Hudson County Prosecutor's Office?
Yes.

Q. Does the Essex County Prosecutor's Office 
have anything to do with this?
A. Ho.

Q. Mow, gening back to November of 2002, at that 
time did you know a peraon by the name of Fernando?
A. Yes.

3

I
!
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1 Q. Do you see Fernando in court today?
2 A. Yes.

3 0. Cculd you point hia out and tell the jurors
4 what type of clothes hu's wearing?
5 A. A suit. A Silt with a tie.
6 MR. McTIGUE: Indicating the defendant, your
7 Honor.

9 THE COURT: Indicating the defendant.
9 Q. As of November of 2002, how long had you

10 known Fernando?
11 A. A couple of months, like four, five months.
12 Q. And how is it that you came to know Fernando?
13 A. Through Carlos.
14 Q. And with what frequency would you see him?
15 How much would you see him during that four- or
16 five-aonth period before Noveaber of 2002?
17 A. Like every week; twice, three times a sreek.
18 Q. Would you characterize him as a friend of
19 yours?

20 A. No — yeah, I knew him.
21 Q. Now, going to Noveaber, particularly Noveaber
22 4tli, 2002, did you see Carlos that right in the early
23 morning hours?
24 A. The morning, yeah.
25 Q. Around what tiiae?
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A. Llk« in th« nornlng, like I don't know what tlM 
raally, it was in the soming.

0. All right.
^ere you and Carlos together?

Yes.

0. Where were you?
In his house.
0. Is that the house where his anther lives? 
Yeah.

Q. Where is that located?
In Kearny.
Q. And wnat were the two of you doing at that

A.

A.

A.

A.

tine?

A. We were just in his house drinking and playing 
Play Station.

0. Just for the benefit of the jury, what's Play 
Station? What's Play Station? X think we all know 
what it is, but what's your understanding of it?
A. Video game.

Q. And «fhat were you drinking?
A. Beer.

Q. And at sowM point did Carlos hear fron 
scaebody else?
A. No.

Q. Did he get paged?
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Yeah, but that was at night, yeah.
Q. About what time was that?

A. Three, four.

Q. Novld that be in the afternoon or the 
morning?

A. No, that was in the afternoon, like at night.
Q. Nell, in the night?

A. Yeah, when X was in his house.
Q. All right.

Mould that be three in the morning?
A. Yeah, three in the morning.

MR. SAMPSON: Your Honor, he's leading the
witness.

THE COURT: I'll allow it.
0. Do you understand wnat I'm saying, sir?

K. Yes.

Q. All right.
You know the difference between day and

night?

K. I didn't remember.
Q. Mas this lihe in the afternoon when the sun 

*<as out, or was this early in the morning?
A. Early in the morning.

Q. Okay.

Now, did you own a car at that time?

A.

A.

A.

W'

'k
- ; 

W. ’A
T . 'A

Tixi-direct

If I o%m a car?
Q. Did you own a car.
No.

Q. Do you know if Carlos owned a car?
No.

Q. Do you know If Carlos had access to a car 
that day?
A. Yeah.

Q. Hhat car d«c! he have access to?
A. A black car, three>door car.

MR. SAMPSON: I'm sorry, your Honor, I can't
hear him.

THE COURT: You have to keep your voice up.
THE MITNESS: A black car.

Q. I see you leaning forward. That micrqphone 
doesn't amplify your voice. That's when taking it on 
tape, when the court uses it for specific occasions.
So you are going to have to depend on your otm vocal 
chords. Please try to keep your voice up so everyone 
can understand you.
A. Okay.

Q. You indicated t?«at you did not own a car. Xe 
that correct?
A. No. i

Q. Did Carlos own a car at that timeT
->•:* ■
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A. No.

0. Did Fernando own a car, to your knowledge?
A. Yes.

Q. What type of car was that?
A. A black four by four.

Q. All Tlqht.
Yojt indicated how many doors did it have?

A. Three.

Q. And how is it that Carles, if you know, had 
Fernando's car that night?
A. He let him borrow it, I guess.

Q. And was that car at or near Carlos's house in 
that early morning, around three or four?
A. Yes.

Q. That was in what town, sir?
A. Kearny.

Q. Do you recall the street in Kearny?
A. Tappan. Tappan.

Q. All right.
Now, he got a page. Is that correct?

A. Yes.

Q. Did Carlos have a cell phone with him at that
time?

A. No.

Q. Did you have a cell phone with you?

''"i ■

A.

A.

A.

A.

A.

A.

NO.

Q.

No.
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Do you otm a cell phone at all?

Q. After — how do you know Carlos got the page? 
His beeper rang.
Q. It went off?
Yes.

Q. Was it a buzzing sound or a beeping sound?
A beeping sounu.
Q. l.iks that?
Yeah.

Q. For the record, I have Just activated Ay 
beeper and made a besping sound.

Does it sound like tha^:?
A. Yes.

Q. Were you in a position to see idMt Car lot did 
after getting that page?
A. Not really. >

0. Nell, did he leave you?
A. Yeah, he left the room.

Q. Did you determine where he went?
A. Make a phone call.

Q. Did you actually see him make the phone call 
or are you assuming he mode a phone call?
A. I'm assuming he made a phone call.

^^^1^11^1^1111^ m
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1 Q. When Carlos came back, what did he say to
2 you?

3 A. Let's go pick iv> Fernando.
4 Q. And did you in fact go to pick up Fernazido?
5 A. Yes.

6 0. Did Carlos sity why Fernando had called or
7 give any reason *

6 A. No.

9 Did you think it unusual that you had to pick
10 up Fernando at that hour of the morning?
11 A. No.

12 Q. Alght now?
13 A. I'm used to hanging around with him at night.
14 Q. So did you go to a vehicle, or did you use
15 public tranapoztation? How did you go to pick up |

16 Fernando?

17 A. In the car, in the black car.
18 Q. The car that you described as being owned by
19 Fernando? 1

20 A. Yes.

21 Q. Who was driving?
22 A. Carlo.

23 Q. And where did you go, by the way? Where were
24 you seated in the car when you first got in?
25 A. In the front seat.

Tixi-direct 139

1 Q. Is that a — you say that's a three-door.
2 How many doors are on each side of the car?
3 A. Two on the side and one in the back.
4 Q. that two on each s.'de?
5 A. No. One cn each side and one in the back.
6 Q. Had you ridden in that car before?
7 A. Yes.

a Q. Do you recall on how many occasions
9 approximately you may have been In that car before the

10 night of November 4th, 2002?
11 A. More than five times.
12 0. More than five times?
13 A. Yeah.

14 Q. Do you know where you were going? Did you
15 know what your destin^ation was when you first got In
16 the car?

17 A. Not at the moment, no.
18 Q. At some point while you were in the car, did
19 you determine %ihere you were going?
20 A. Yeah.

21 0. Did Carlos tell you where you arere headed
22

23

for?

A. No.

24 Q. All right.
25 How is it you were able to see? Were you -iP'-

• /•

....... ...............



1

2

3

4

5

6

7

8 
9

10

11

12

13

14

15

16

17

18

19

20 
21 
22

23

24

25

1

2

3

4

5

6

7

8 
9

10

11

12

13

14

15

16

17

18

19

20 
21 
22

23

24

25

A.

A.

7ixi-<iir«ct
lust looking where you were?
A. Yeah.

Q. Describe to the jury where you went and the 
route you took, as bast you can.
A. Route 21 headed like going to the airport and just 
took an exit there.

Q. All riqht.
What exit off Route 21 did you take?

I really don't know.
Q. Was it in the city of Newark or another city? 
I think it was in the city of Elizabeth.
Q. All right.

Mas it many exits into Elizabeth, the first
or second?
A. Like the first one.

Q. When you get cff the exit in the city of 
Elizabeth, what road was that, if you know?
A. No, I don't know. 149.

Q. All right.
When you get off t.^at road and you went into 

the local streets, do you know the street nasMs down 
there?

A. No.

Q. How far into the streets did you travel, if 
you recall?

140
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A. Not that far, like about three minutes, three to 
five minutes.

Q. Do you recall how many blocks you may have 
traveled in off the highway?
A. No.

Q. At soaw point did you come upon Fen^ando?
A. Yes.

Q. All right.
Nhen you f.rst saw Fernando, where was he?

A. Sitting down.
Q. Nhat was the area like in which he was 

sitting down?
A. Houses, like totmhouses.

Q. And was he seated on a «tep, on a stoop, a
curb?

A. Stairs like on a porch.
Q. Did your vehicle pull up there?

A. The one I was in?
0. Yeah.

A. Yes.

Q. And did you notice if Fernando had anything 
with him at that time?
A. Yeah. Mf

Q. Excuse me?
A. Yes, like a bundle, like a lap top. ■

£
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Q. Could you describe the bundle containing what 
looked to be a bundle to us?
A. Black, not that big, wrapped around in a shirt.

MH. SAMPSDN: I*m sorry, your Honor,
THE COURT: Mould you repeat that again.
THE MITNESS: Black, not that big, like the

sire of a ccagjuter^ like a lap top computer. Looked to- 
be a lap top to us.

Q. There are lap tops in front of you. Could 
you give us an approximation, was it that size or 
approximately that size?
A. Approximately.

Q. Mas it the same size as this one?
Yes.

Q. Did you notice anything about the CMiputer —
No, not really.

A.

A.

A.

A.

A.

Q. — at that point?
Not at that point.
Q. All right.

Did lernando get '.n the car?
Yes.

Q. In which seat did he got into? 
In the front.
Q. All right-

f-'i

Mell, you were sitting in the front, were you
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not?

A. Yes, I moved to the back.
Q. All right.

So you get out of the car?
A. No, I iust moved to the back, moved the seat and 
moved to the back.

0. Hopped over the back?
A. Yeah.

Q. Nhen rernu'.do got into the car, did you have 
any oiscussicns with him about why you were picking him 
up or any other thing?
A. No.

Q. Mhile you were in the car, did you get a 
lock, a further look at the computer?
A. No, not the computer.

3. All right.
Did you notice anything about it while you 

were in the car?
A. No.

Q. At soaie point, where did you «aell, at that 
point where did you go?
A. Me drove around and then we headed back to Keamy.

Q. All right.
Whose bouse did you go tot ^

Sji-

A. Fine's house.

I
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Q. Could you describe the bundle contalnind whet 
looked to be a bundle to us?
A. Black, not that hig, wrapped around in a shirt.

MR. SAMPSON: I'm sorry, your Honor.

size

be a

THE COURT: Would yv?u rej>eat that again.
THE WITNESS: Black, not that big, like the

of a computer, like a lap top computer. Looked to 
lap top to us.
Q. There are lap tops in front of you. Could 

you give us an approximation, was it that size or 
approximately that size?
A. Approximately.

Q. Was it the same size as this one?
Yes.

Q. Did you notice anything about the computer 
No, not really.
0. — at that pcint? "4

Not at that point.
Q. All right. i

Did Fernando get in the car? .

A.

A.
-- - j

A.

A.

A.

Q. In which seat did he get into?
In the front.
Q. All right.

Sell, you were sitting in the front, were you

Tixi-direct

not?

A. Yes, I moved to the back.
Q. All right.

So you get C'it of the car?
A. No, I just moved to the back, nmved the scat and 
moved to the back.

0. Hopped over the back?
A. Yeah.

Q. When Fernando got into the car, did you have 
any discussions with him about t«hy you were picking him 
up or any other thing?
A. No.

Q. While you were in the car, did you get a 
look, a further look at the computer?
A. No, not the computer.

Q. All right.
Did you notice anything about it tdtile you 

were in the car?
A. No.

Q. At some point, where did you — well, at that 
point where did you go?
A. We drove around and than we headed back to Kearny. 

0. All right.
Whose bouse did you go to?

A. Fina*w house.

I
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I



f

1

2

3

4

5

6 
7 
? 
&

10

11

12

13

14

15 
14 
17 
le

19

20 
21 
22

23

24

25

Tixi-d-r«ct

1 Q. Do you know Fina's full naae?
2 A. I know her by Fina.
3 Q. Is her naae Josephine Garcia?
4 A. Josephine, yeah.
5 Q. Where is Josephine's house?
6 A. In Kearny. I don't knew the exact street , but i
7 was not that far froa Caries's house.
e Q. Now, was Mr. Marquinez driving this whole

9 tiae?

10 A. No.

11 Q. All right.
12 At some point did you switch <}ff drivers?
13 A. Yeah, they switched off drivers.
14 Q. When did the occur?
15 A. When we pick hia up.
16 0. All right.
17 Now, you had a chance to look at Nr.
18 Fernando, Mr. DaSilva, when he got into the car?
19 A. Yes.

20 Q. Did you notice anything about h'js?
' ' -

21 A. Yes.

22 Q. Xhat was it that you noticed?
23 A. Stains in his pants.
24 Q. %ny other part of his clothing?
25 A. No, like his pants.

•;'i"

w-v

A.

A.

A.

you?

Tlxi-direct

Q. And did you ask hin what those stains were? 
Yeah.

Q. Is that while you were driving In the car? 
Excuse Be?
Q. Is that while you were still in the car? 
Yeah, it was in the car.
0. And what did those stains appears to be to

A.

A.

Blood.

Q. And did you ask his about that?
No, not In the Boaent.
0. Nell, at ao»e point did you ask hlB about

that?

A. Nell, when we got to the house.
0. Nhat did he look like, what was his deaeanor? 
Shook.

0. Excuse ae?
Like scared.
Q. Your first word?
Like shook.
Q. Nas that, as you observed hia, as he got into 

the car?
A. Yeah.

Q. Nhile you were in the car, did he tell you 
anything .bout how he had gotten the coaputer, or what

A.

A.

A.

3
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had happened to put blood on his pants?
A. No# he just said: I net a nan# and aoaMthln^ went
wrong.

Q. He met a ean and something went wrong?
A. Yes.

Q. Did you get into any further detail with him 
while he was in the car?
A. No.

Q. In the tia» that you had known Fernando# up 
to that time had you ever knovm him to possess a lap 
top computer?
A. No.

Q. Had you beer, to his house at any time?
A. No.

Q. Did you know where he lived?
A. No.

Q. Had he ever brought a computer with him to 
Carlos's house?
A. No.

Q. Or to your house?
A. No.

Q. Or to Josephine's house?
A. Not befvire that day.

Q. How long did it take you — strike that.
Do you recall approximately what time it was

Tixi-direct

that you picked up Fernando in Elizabeth# New Jersey?
A. Five# 5:30.

Q. Are you sure of that time or are you 
estimating?

A. Estimating.

Q. How long did it take you to get from 
Elizabeth back to Fine's house?
A. Fifteen to 20 minutes.

Q. Now# whose idea was it to go to Fine's house? 
You had come from Carlos's house; is that right?
A. Yes.

Q. How was it decided among you# if that's the 
way it was# to go to Fine's house?
A. Because we just spoke about tt and just went ovet 
there.

Q. Excuse me?
A. They spoke about it and %«e just went over there.

Q. Nho spoke about it?
A. Like Fernando and Carlo and me# we just decided to 
go over there.

Q. And *«hat were you going to do when you got 
there?

A. Chill and drink.
Q. All right.

Nhat were you going to drink?

i
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Be«r.

Q. Did you hav« any b«ar in the car?
Yes.

Q. What type?
Heineken, 22 ounces, Coronas.
Q. And Heineken?
Yes.

Q. Did you drink any or the beer while you were 
in the car?
A. I don't remember.

Q. All right.
Now, you indicated that some time you 

switched off drivers?
A. Yes.

Q. Why was that done?
A. Because that was his car and h«> decided to drive.

Q. Where was it along the trip between Elizabeth 
and Newark that Fernando indicated he wanted to drive 
his own car?
A. It was not that far after vre picked him up# maybe 
a couple of blocks.

Q. Was it before or after you got on any 
highway?

A. Before we got on any highway.
Q. Were you on local streets?

A.

Tixi-direct

Yes.

Q. Now, beyond the conversation that Carlos 
excuse me, Fernando had with you about something went 
wrong with the guy.
A. Uh huh.

Q. Were there any other conversations during the 
trip about how or about the details of what happened?
A. No.

Q. Did he indicate to you where he had gotten 
the computer?
A. No.

Q. Not while you were in the car?
A. No.

Q. At some point, I take it, you go to Fine's 
house?

A. Yes.

Q. And did all of you get out of the car, or did 
somebody stay in the car?
A. No, all three of us got out of the car.

Q. And at that point did you get a look at the 
computer or Fernando?
A. No.

Q. All right.
What did you do when you got out of the car? 

A. Wel^, we went inside the house.
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1 Q. What type of house did Fine have? Was it an
2 apartment, a private house?
3 A. Like an apartment.
4 Q. All right.
5 And is it on the first floor? What floor of
6 the building is it on?
7 A. The first floor.
8 Q. Did you walk right up to it from the street
9 or do you have to go up in stairways or hallways?

10 A. You got to go up the stairs, open the door, and
11 then go inside the building.
12 Q. Was there a hallway that you walked through?
13 A. Yes.

14 Q. Were the lights on in that hallway?
15 A. 1 don't remember.
16 Q. Well, was it light or dark ns you walked into
17 the building?

18 A. It was kind of dark.
19 Q. All right.
20 Now, who knocked on the door?
21 A. I don't remember hdio knocked on the door.
22 Q. At some point did Fina answer the door?
23 A. No, her little son.
24 Q. Do you know his name?
25 A. All I know him as Tito.

A.

Tixi-direct

Q. Eventually did someone else come to the door? 
I think Fina was behind him.
Q. And did she permit you in?

A. Yea.

Q. Who went in first?
A I don't remember if it was m or Carlos that went 
in first.

Q. And Fernando tfould have come in behind you, 
the two of you.
A. Yeah, he was behind us.

C. All right.
Was he still holding the computer?

A. Yes.

Q. As you went ir.to Fine's house, did you get a 
further chance to look at the cc^uter?
A. Yeah.

Q. Now, did you notice anything about It?
It had like spots on it.
Q. And did you ask him about that?
No.

Q. What did the spots look to be?
Blood.

Q. Oescribe how it looked, color?
Dark, dark red.
Q. And was that still wrapped in a shirt?

151
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Yeah.

Q. And once you're inside Fine's^ did Fernando 
show you the computer?
A. No. I don't remember if he placed it under the 
bed or on top of the dresser. put it dovm.

Q. All right.
And did you have a discussion with Fernando 

or did he tell you what had happened when you were in 
the apartment?
A. He told us what ha^^ened.

0. What did he tell you happened?
That he met with a man and he shot him.

Had you ever seen him with a gun before?
A.

A.

Q.

Yes.

Q.

A.

A.

On how many occasions?
Like once.
Q. And when was that?
Before that, before that happened.
Q. About how long before, if you recall?
A couple of weeks.
Q. And can you describe the type of gun you saw 

Fernando with?
A. Like a .9 millimeter, chrome, not that big.

MR. McTIGUE; Judge, S-64 for identification. 
I'm going to show you an exhibit which has

A.

Tixi-direct

been marked S'*64 for identification. It appears to be 
a handgun and what appears to be an ammunition clip.
Is there any resemblance to the gun that you had seen 
Fernando with?
A. Yes.

Q. Do you know if ^t's the gun for certain?
A. No.

Q. Or does it just Icok like the gun?
A. No, it looks like the gun.

Q. Now, did Fernando tell you i4iat type of 
person he had robbed?
A. No.

Q. Did he indicate what the person was doing at 
the time he robbed him?
A. No.

Q. Did he indicate whether he had been in a cab 
prior to the shooting?
A. No.

Q. Okay.

Did Fernando indicate why he had robbed the
person?

A. Because he needed money and he dithi't^ you know» 
he had a family and he needed money.

Q. All right.
Did he mention being in a cab at all that

153
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MR. SAMPSON: (R>jaction, asked and answered.
THF COURT; Different question, 1*11 allow.

A.

Can

Q.

No,

0.

I answer it?
Yes.

I don't remember.
I'm going to show you an exhibit which has 

been marked S-6 for identification, which appears to be 
a statement you gave to the Essex County Prosecutor's 
Office on 12-19-02. Do you recall being asked the 
question: What exactly did Fernando say about the 
shooting? Can you read — read it to yourself, sir.

Okay. Does that refresh your vecollection?
A. Yes.

Q. All right.
Did Fernando say anything to you about a cab 

that night?
A. Yes.

Q. What was it that he said to you?
A. That he robbed a cab driver.

Q. All right.
Was the cab present or a limousine present in 

the area where you picked him up?
A. No.

1

2

3

4

5 
€

7

8 
9
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Q. Do you know the name of the street t«here you 
picked him up?
A. No.

Q. Other than — did he indicate whether or not 
he took anything other than the computer?
A. No.

Q. Sir, I show you the statement again, and I 
ask you if you would read that.

MR. SAMPSON: I'm sorry, which statement are
10 you referring to?
11 THE COURT; S-6.

12 Q. Are you able the read that?
13 A. Yes.

14 0. Does that refiesh your recollection?
15 A. Yes.

16 0. Are you having trouble remembering.
17 A. A little bit.
18 Q. All right.
19 Mhy is that?
20 A. I'u kind of nervous.
21 Q. Tell the jury %ifhat Fernando said to
22 night?

23 A. That he needed money, and that he robbed <

24 driver, and that he thinks that he killed him.
25 0. Ml right.

Mi
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Did he show you any mon^ay that ni^ht?
No.

Q. Did he say this to you or to anyone else?
He told the three of us when we was in the room. 
Q. All right.

And what was your reaction when he told you
that?

A. We just stood quiet.
Q. Excuse me?

A. I stood quiet and said: Lay back.
Q. Was this a long discussion or a short 

discussion?

A. Not that long.
0. Excuse me, keep your voice 
Not that long.
Q. All right.

After you had that discussion, 
house did that discussion take place 
In Fine's room.
Q. Whet: you say Fine's room, is thrt a bedroom, 

a living room, what is it?
A. A bedroom.

Q. Now, did you know if Carlos and Fine had a 
relationship at that point?
A. Yes.

A.

the

A.

what room of 
in?

Tixi-direct

Q. What was the nature of that relationship, as 
you understood it?
A. Girltriend and boyfriend.

Q. And when yc-^ went into Fine's bedroom, did 
people stand or what did they do?
A. We «#ere sitting on thw bed.

Q. All right.
At some point did anyone go to sleep?

A. Yes.

0. Who was that?
A. Carlos and Fine went and got in the bed and I laid 
down on the floor.

0. Was there anything on the floor that you laid 
down on?
A. Yeah. I laid down on top o* like laundry bags, it 
was like -- and used them like a pillow.

Q. And what was your intention when you laid
down?

A. Sleep for a little bit.
Q. All right.

You indicated you had been drinking beer at 
that tine. Is that right?
A. Yes.

Q. What was your condition?

fe:..
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Q. You w«r« not drunk?
A. No.

Q. 4«11, did you have a buzz on? Nhy wore you
high?

A. No.

Q. All right.
Now, other th&n al^rhol, did you saioke 

anything else, any other substance that night?
A. No.

Q. Nas any other substance present?
A. No.

Q. Marijuana, anything?
A. No.

Q. Nhst was Fernando ooing as carlos lay down on 
the bed and you lay down on the bundles you have 
described?

A. Standing up or sitting in the bed, I guess.
Q. All right.

And how did he look to you at this tiM?
A. Like confused, scared.

Q. Were there any further discussions about what 
he had done that evening?
A. No.

Q. Did you stay the night at Josephina's?
A. Yeih.

V

I

A.

Tixi-direct ^ ’

Q. Did you leave at some point?
Yes.

0. How long did you stay?
A. Maybe for a ccuple of hours until it was day time. 

0. All right.
And did you leave alone or did you leave with 

somebody else?
A. X left with Fernando.

Q. Now, at the time you «eft, where wee Carles 
and Josephine?
A. In the bed.

0. Mere they awake or asleep when you left?
A. They were sleeping.

Q. Did you see a gun that night?
A. No.

0. At any time did Fernando and Carlos speak 
separately that you were able to see?
A. No.

Q. Now, did you go to the police when you get 
thio information# volunteer itT 
A. No.

0. *hy not?
A. Cause I was scared.

Q. Cared of what?
A. Fernando.
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Q. You were also scared for yourself?
A. Yes.

Q. Ifhy?

A. Because I didn't want to get Involved with it.
Q. Why not?

A. I was scared. Like I didn't want to have nothing 
to do with it.

Q. Did you believe Fernando when he told you he 
had shot and killed somebody?

MR. SAMPSON: Objection your Honor.
MR. McTIGUE: His iispreaaion, Judge.
THE COURT: I'll allow it.
MR. SAMPSON: Sidebar, please
(The following takes place at sidebar)
MR. SAMPSON: This witnoss's belief is

irrelevant, your Honor. It is for the jury to decide 
what is true and what is not true. Where does his 
belief come in?

THF. COURT: His impression, I will give the
appropriate instruction to the jury, it has to do with 
his mental structure and whether he had fear, or a 
reason to oe scared.

MR. SAMPSON: He said he believed Fernando
when he said he drd this. That's not fear of Femanck>, 
that something is going to ha(^n to him, he's asking

160

t on whether or

Tixi-direct

1 about the incident, Itself.

2 THE COURT: I understand.
3 MR. SAMPSON: He can't
4 not the allegations are true.
5 THE COURT: s>'s not cooMnting on %«hether or
6 not the allegation is true, he is commenting on whether
7 he believed it or not.
8 MR. SAMPSON: What's the relevance of tdtether
9 he believed it or not?

10 THE COURT: I just said what the relevance
11 is.

12 MR. SAMPSON: Judge, there is no relevance
13 and this can't cone in.
14 MR. McTIGUE: His impression, that's the
15 jury's decision.
16 THE COURT: I agree with you. It's

17 appropriate as the jury's decision, but his mental
18 impression of Fernando as to why he is afraid is
19 relevant.

20 NR. SAMPSON: Judge, he's not talking about
21 being afraid, he's asking him if he believed him about
22 doing '.:he robbery.
23 THE COURT: Wa are going in a circle, you are
24 obviously not paying attention to wnat I'm saving.
25 NR. SAMPSON: Oh, I'm pcving attention.

L Vnj
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(Th« following takefa place in open court)
THE COURT: Ladies and gentleaen, I'a going

to allow the answer to the question, but understand 
that his belief as to what happened is not aaterial to 
your decision on the issues before you. It is only 
allowed as to his mental state.

Go ahead, Mr. McT^^ue into.
Q. Nr. Tixi, did you believe what Fernando told 

you that night, that he had shot and killed e cab 
driver?

A.

A.

Yes.

Q.

Yes.

0.

And he had the computer?

And what led you to believe that?
MR. SAMPSON: Objection, your Honor.
THE COURT: No, there's an objection.
MR. McTIGUE: Your Honor, depending on his

belief, I think it's —
THE COURT: I think that's enough. Nr.

McTigue.

A.

Q.

Yes.

U.

MR. NcTIGUE: Very well. Judge.
(The following takes place in open court) 
You had seen a computer; is that correct?

You had seen what appeared to be blo>>d on

Tixi-direct

Fernando?

A. Yes.

Q. Now, when you left wlch Fernando, did he take 
the computer with him?
A. 1 didn't see him. I guees, yeah.

Q. Yes or no, sir?
A. Yes.

Q. Did you both leave together or at separate 
times?

A. Ne left together.
Q. And how is it that you left the air?

A. I walked to my house and he got in his car and he 
left.

Q. Did why you did not ride with him?
A. Because I didn't want to be no more involved.

Q. How far away vfere you from your house when 
you walked home?
A. A couple of blocks, maybe like five, six blocks.

0. Nell, which ie it, sir, a couple of blocks o»: 
fiae or six blocks?
A. Five or six blocks.

Q. Did you ask Fernando for a ride?
A. No.

C. Why not?
A. Because X didn't want to ride with him.

aW--'■ •
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1 Q. Now, you had indicated you didn't call the
2 police. Is that correct?
3 A. No.

4 Q. Other than AIc«, do you have any other name
5 that people call you?
6 A. Chato.

7 Q. Excuse me?
8 A. Chato.

9 Q. Does that have a meaning in Spanish?
10 A. Not really.
11 Q. Just Chato?
12 A. Yes.

13 0. And who called you Chato?
14 A. Friends.

15 Q. Your family and friends call you Chato?
16 A. No.

17 Q. Your mother, or any close relatives call you
18 Chato?

19 A. No.

20 Q. Only friends?
21 A. Yeah.

22 Q. How many friends would call you Chatr?
23 A. People that I know in Harrison.
24 Q. All right.
25 Is that generally the name you are known as

I

Tixi-dir*ct

In the neighborhood, other than anong Mnbers of your 
faaily?

A. Yeah.

0. And ho«fr long have people been calling you 
Chato?

A. Since I Moved to Harrison, like three or four 
years.

Q. Prior to November of 20027 
A. Yes.

Q. Now, at some point, though you did not go to 
the police, did the police come to you?
A. Yes.

Q. Nhen did you first ccme into contact with tha 
police?

A. Maybe like a month after that, %diat happened.
Q. All right.

And was it the police, or people from the 
Prosecutor's Office, or both?
A. I think both. It was both.

Q. And did they come to your house?

A. Yes, they came to my house.
C. And did they ask you to c<ime with them?

A. Yes.

Q. And did you go with them?
A. Yes.

S
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A. Yes.

C. And I'm going to show you an exhibit which
Judge/ for the 

well as the 
in discovery

has been marked S-3 for identification, 
record/ all the 6/<nibit8 being shown an 
present exhibit S-3, hxve been provided 
pursuant to the court rules.

Showing you S-3, that appears 
type-written document, and it appears to be a statement 
given by you on November 25, 2002, that appears to be a 
nine-page statement. Is that correct?

to be a

A.

as

A.

Yes.

Q. And tha first page Is what is coanonly known 
a Miranda warning. Is that correct?

Yes.

Q. Was that read to you prior to you giving the 
statement?

A. Yes.

And were you advised of your right toQ.

silent?

Tixi-direct 166

1 Q. And did you know that you were going to be
2 questioned about the incident involving the cab
3 driver's death?
4 A. No, not at the momont.
5 Q. All right.
6 What were you r.old?
7 A. That they just neuded to speak to me. j;:V

8 Q. Did they tell you what they wanted to speak
9 to you about?

10 A. No.

11 Q. At some point did you come to the
12 Prosecutor's Office?
13 A. Yes.

14 Q. In this building?
15 A. Yes.

16 Q. And at that point did you learn why they
17 wanted to speak to you?
18 A. Yes.

19 Q. And did they do an initial Interview with
20 you?

21 A. Yes.

22 Q. They spoke to you?
23 A. Yes, t.hey spoke to me.
24 Q. And then after speaking to you, were you
25 asked to give a written statement?

A.

A.

A.

Yes.

Q.

Yas.

Q.

Yes.

0.

To have an attorney?

remaiii, ,

Did you understand those rights?

And did you agree to waive those rights?

mm m jm.

!
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Tixi-direct 168

A. Yes.

Q. And it appears on the dociiaent that that was 
started at 2:20 p.n.?
A. Yes.

0. And you slgnec'. this at 2 30 p.a.?
A. Yes.

Q. And is your si^ature on that first page?
A. Yes.

Q. And did you understand these rights?
A. Yes.

Q. And did you agree to waive those rights# give 
then up and give che statement?
A. Yes.

Q. And after that# were you ijuestioned by 
Detective Vitiello?
A. Yes.

Q. Of the Hewark Police Departnent?
A. Yes. V

Q. And was Investigator Nicole Berrien present / *'-

too?

A. Yes# she was.
Q. How did they take the statenent from you?

What was the procedure?
A. Cn a typewriter. ^

0. Would you be asked a question?

A.

A.

A.

A.

A.

Tixi-direcL

Yes.

Q. And would that be typed out?
Uh huh# yes.

Q. And th'ra would you give an answer?
Yes.

Q. What would they do at the point?
They kept asking me questions about what happwawd. 
Q. And did they type your answers ciown?
They would type ny answers down.
Q. All right.

Do you have any trouble reading Cnglithf 
No.

Q. How far did you go i.n school?
I graduated.
Q. What grade did you graduate?
High school.
Q. High school.

And they asked you what happened. Is that
correct?

A. Yes.

Q. Now. during the course of taking that 
statenent# were you asked if you knew Carlos Narquines? 
A. Yes.

Q. Were you asked to sign a photograpW of hia?
A. I'es.

169
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1 MR. McTIGUE: S-4, your Honor.
2 Q. I'm going to show you an axhibit which has
3 baan marked S>4 for identification. It appears to ba a
4 photo of a man, and thara's sc<me writing on the back
5 and a date. Who is that a photo of?
6 A. Carlos.

7 Q, Carlos.

S And his last name?
9 A. Marquinez.

ID Q. Is that the person you have been discussing
11 and testifying about today? Is that the person was

12 with you on the night of November the 4th?
13 A. Yes.

14 Q. And on the back there's a date, and there
15 appears to ba a name. What's the data?
16 A. 11-25-02.

17 Q. Who put that day?
18 A. I did.
19 Q. And there's a signature.
20 A. That's my signature.
21 Q. All right.
22 And I take it by doing that* you ider.clfied
23 Carlos Marquinez?
24 A. YWS.

25 C. Now, aoiMtime after t^.at, did the police ask

Tixi-direct 171

1 you to come back in and did they question you?
2 A. Yes.

3 Q. And did you give a second statement to the
4 police?

5 A. Yes, I did.
6 MR. McTIGUE: S-6, your Honor.

I'm going to show you an exhibit tdiich hat
e been marked S-6. It appears to be, again, a

9 type-written statement of foui pages. And attached to
10 it. is, again, what appears to be Miranda warning.
11 A. Yes.

12 Q. And it's dated 12-19, and it has a start time
13 for the Miranda at 9:45 in the <»omlng. Do you
14 recognize this document?
15 A. Yes.

16 Q. What do you recognize that to be?
17 A. My statement.
18 C. All right. ,

19 Were you again advised of your right to , • >
20 ccunsel, the right to remain silent, the right to ?.ave *

21 an attorney appointed for you, and your right to
22 silence? 4

23 A. Yes.

24 Q. Did you agree to waive those rights?
25 A. Ves.

•(! f'^-.'~ n''
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Q. As with the other ciocunentr did you place 
your initials there indicating that you understood?
A. Yes.

And did you sign that?
A.

A.

A.

0.

Yes.

Q.

Yes.

Q.

Yes.

0.

And is that your signature? 

And is there a time there?

Nhat*s the tima?
A. 9:50 a.m.

Q. Whose hard writing is that?
A. Mine.

Q. ^d after again being advxsed of your rights^ 
were you again questioned this time by Investigator 
Nicole derrian?
A. Yes.

Q. Now, did Investigator Berrian indicate to you 
why she wanted to question you?
A. Yes.

Q. What did she say to you, and what was your 
understanding of why you were being reinter7ie*ved?
A. The statement that I gave before was not crue.

Q. Nell, was it true or not?
A. Some of it was not true.

Tixi-direct

Q. What wasn't true in >*our first statement?
A. About me picking — me and Carlos picking Fernando 
up in Penn Station.

Q. Nell, w'nat is the truth? Where did you pick 
up Fernando?
A. In Elizabeth.

Q. Why was it that you told the Prosecutor's 
Office back in Novraber that you had picked up Fernando 
at Penn Station?
A. Because I was scared, and I didn't want to get 
more involved with it.

0. What were you scared of, sir?
A. Fernando, and what he cou'.d have done to me and ay 
family.

0. Nero you also scaled of involving yourself in
this?

A. Yes.

0. Did you wish to conceal from the police that 
you had gone down to Elizabeth?
A. Yes.

Q. Why did you want to conceal from the police 
that you went to Elizabeth on the night of Mowber 
4th, 20027
A. Because I don't want to put myself in It.

Q. In what?

.A
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A. In what happened that night.
Q. What happened that night?

A. Ifhen —
MR. SAMPSOri: Objection, your Honor.

Q. Nhat did you understand hai^ned that night? 
MR. S.\MPSOU: Objection, your Honor.
THE COiniT; As to what he understood

happened?

MR. SAMPSON: Judge, lt*s a long night.
THE COURT: All right, try to be aore

specific.

Q. Nhat about that night didn't you want to b« 
part of?
A. I didn't want to be part of it.

Q. Nhat didn't you want to be part of?
A. About the shooting, and mo being there when we 
went to pick him up.

Q. Sir, in your first statement which ^'ou gave 
on 11-25, did you indicate what Fernando had told you? 

MR. SAMPSON: Sir, what page, pleaso?
MR. McTIOOE; Page 2, large paragraph.

A. Yes.

0. Nhat did you toll the police on November 23 
that Fernando had done?
A. That he shot a cab driver.
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Q. And what else? Did you say anything about 
seeing blood?
A. Yes, that he had stains on his pants.

0. Looking at your second statement, S-6, 
December 19th —

THE COURT: I'm sorry, Mr. McTigue, the first
statement you just showed him was November 25th?

MR. McTIGUE: Yes.

THE COURT: That was S-3, right?
MR. McTIGUE: It is S-3, Judge.
THE COURT: Now you're using —
MR. McTIGUE: I will state it for the racokxi.

Judge, S-6.
Nere you asked a question: Nhat did Fernando

aay about the shoot^ng?
A. Yes.

Q. Nhat was your ansver?
A. That he thinks that he killed — that he shot •• 
that he thinks that he killed a cab driver.

Q. Sir, were you trying to conceal your roie in
this?

A. Excuse me?
Q. Nero you trying to conceal from the police 

what your role was, what you did that night?
A. Yea.
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1 Q. Mow, during the course of the taking of your

2 statement on December 19th, 2002, as part of the
3 sc atement, you asked to identify a Temando?
4 A. Yes.

5 Q. Mere you shoim a photo?
6 A. Yes.

7 MR. hcTIOTE; S-7, your Honor.
8 Q. X put before you an exhibit which has been
9 marked S~7 for identification. Do you recognize what

10 that is?
11 A. Yes.

12 0. What is that?
13 A. It’s a picture of Fernando.
14 Q. All right.
15 And is that the picture that is shown t<> you
16 at the Prosecutor's Office?
17 A. Yes.

18

19 A.

Q. Did you sign and date that?
Yes, X did. m

• ~
20

21 A.

Q. And there ir writing below the photo?
Yes.

22 Q. Nhat's that writing?
• V

23 A. My name and the date.
24 Q. .\11 right.
25 And is that Fernando the peroon who was with

■
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you In th« car in Elizabeth?
A. Yea.

Q. On che night cf Noveaber 4, 2002?
A. Yea.

Q. Is t^at the sane person that you haeti 
identified in court here today?
A. Yes.

0. During that stateaent of Deceaber 19th, were 
you sho«m additional pwotographs?
A. Yes.

Q. And was that of a car?
A. Yes.

MR. McTIGUE: S*6A and B, your Honor.
X*a going to show you two photographs. They 

appear to be Polaroid photographs, S-6S and S>8B. On 
the tack of each photo there appears to be soaM 
writing, a signature and a date. Is that correct?
A. Yes.

Q. Showing you first S-8A. Looking at the 
backs, whose naae is there?
A. My nsM.

0. Hho put it there?
A. I did.

0. And did you date it?
A. Yes.
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1 Q. What's the date that appears «:here?
2 A. 12-19-02.

3 Q. And what is S-8A a photograph of? Do you
4 recognize what'; in it?
5 A. Yes. It's 1. picture of his car.
6 Q. Whose car?
7 A. Fernando'u car^
8 Q. Is that the car you were in on the night that
9 the cabby was shot?

10 A. Yes.

11 Q. Showing you S-8B, looking on the back of
12 that , is there a name and a date on that?
13 A. Yes.

14 Q. Whose rmme is that?
15 A. My name. » V

16 Q, Who put it there?
■

17 A I did.
18 Q. Is there a date? gfEr '
19 A- Yes. 12-19-02.

20 Q. And is that another /iew of an aut<»bbilt?
21 A. Yes, that's another view.
22 Q. And what does that show?

■

r't''
23 A. The back of the car.
24 Q. What car?
25 A. Fernando's car. \
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Q. Is that the car you were In on Noves^r 4,
2002?

A. Yes.

Q. nr. Tixi, after giving your statements, did 
there cobm a tine when you appeared before the grand 
jury?

A. Yes.

Q. Would that have been on June 6th, 20037 
A. Yes.

Q. And did you appear before the grand jury and 
tell those grand jurors what you recall happened?
A. Yes.

MR. McTIGUE: I have no further questions of
this witness. Judge.

THE COURT: Cross examine.
We*11 take a IG-minute break at this time. 

Ladies and gentlemen, why don't t#e stay in the juryroom 
rather than leave the courtroom.

(Recess)

(Jury brought into courtroom)
THE COURT: Mr. McTigue.
MR. KcTIGUC: Judge, with your permission I

do have one or two more questions. 1 move to reopen. 
CONTINUED DIRECT EXAMINATION BY NR. NcTIGUE:

Q. Nr. Tixi, at some point did you find out who^

179
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th« cab drivar was whc had been killed?
A. Yea.

Q. How did you find out?
A. By ay mother.

0. And did you determine if other people in your 
building were related to the cab driver?
A. Yea, I die. The people from upstaira.

Q. And you learned what their relationahip, the 
people upataira in your building, were to the dead man? 
A. My mother just told me they was family members.

Q. Mr. Tixi, after the night of the shooting« 
November 4, 2002, did you see Fernando again?
A. No.

Q. At any time did he call you?
A. Yeah, he called che house.

Q. Mas that about a week after?
A. About.

Q. Did you tell the police that in your 
statement of the 19th?
A. Yes, I did.

0. Did you indicate that on the Saturday before 
your statement, December 14th, he had called you?
A. Yes.

Q. .And what was the nature of that call?
A. That that was messed up, what me and Carlos did.

160
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Q. Nhat was messed up?
A. That we told the cops what happened.

0. Do you know hew Fernando knew you had spoken 
to the poJ tee?
A. No.

Q. But did he make it clear to you that he knew 
you had given statoMnts iag>licating him in the 
shooting death of Felix Chininin?
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A.

A.

me

A.

A.

Yes.

0. Nhat else did you say in the conversation? 
That before he goes away, that he was going to pay 

and Carlos a visit.
Q. Nhat did you understand that to maac?
Threat.

Q. Excuse me? 
threat.

0. Nhat did you think In your mind was going to 
happen?

A. That he was going to do something to me or Carlos. 
MR. McTIGOC; No further questions. Judge.
THE COURT: Cross examine.

CROSS EXAMINATION BY MR. SAMPSON:
0. Or, Novtanber the 4ch, 2002, you and Carlos 

Marquinez robbed and killed Felix Chininin, didn't you? 
A. No.
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1 Q. You admit you wars with Mr. Marquinaz on that
2 day. Corract?

3 A. Yaa.

4 Q. You admit you ware in Nawark on that morning.
5 Is that corract?
6 A. No.

7 Q. You don't say ./ou wera in Newark that
8 morning?

9 A. No.

10 Q. Khan you ware driving the car, what road did '■ 'j

11 you drive down?
12 A. 149.

13 Q. Did you drive on Route 21?
14 A. Excuse me?
15 Q. Did you drive on Route 21?
16 A. Yeah.

17 Q. Is that the McCarter Highway that goes
10 through the city of Newark?
19 A. Yes.

20 Q. So you were in Newark; correct?
21 A. Yeah.

22 Q. You were on 1 & 9. Nhere does that stait?
23 A. By Newark, t guess.
24 Q. It starts in Newark. It starts in Newark?
25 A. Ye?.

Tixi'cross 183

1 Q. So ware you in Newark?
2 A. Yes.

3 Q. With Carlos Karquinez. Is that corract?
4 A. Yes.

5 Q. Now, you and Nr. Karquinez have a history
6 together, don't you?
7 A. Nhat do you mean?
2 Q. You have bean arrested with him on at least
9 two prior occasions.

10 MR. McTXGUE: Objection.

11 THE COURT: Hold it, there's an objection.
12 Please come to sidebar.
13 (The following takes p^ace at sidebar)
14 THE COURT: Arrest?

15 MR. SMiPSON: Judge, he said he has been
16 arrested with Mr. Marquinez on two prior occasions. I

17 can ask him about that. This isn't the defendant,
16 Judge, this is a witness. Nhy can't I ask him his past
1? history?

20 THE COURT: Nell, arrests aren't criminal
21 history.

22 MR. SAMPSON: Only for the defendant. Judge.
23 For witnesses they are impeachable. You can use these
24 for purposes of Isqpeachments. j
25 THE COURT: Arrests? 1
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Tijci-cross
MR. McTIGUE: I don't believe that >'ou can

Impeach any person, Judge.
THE COURT: Arrest is no evidence of

anything, other than the fact that he was arrested.
MR. SAMPSON; lithy can't I ask him about his 

history with Mr. Marquima?
THE COURT: '^ou can, but not about arrests.
MR. SAMPSON: Fine, Judge.
(The following takes place in open court)

Q. You and Mr. Marquinez are buddies; right? 
Yes.

Q. You do things together; correct?
Yeah, we hang.
Q. Spend time together?

MR. McTIGUE: Judge, can we —
THE COURT: You know, Mr. Sampson, you do

have to give the witness an opportunity to answer your 
first question before you ask the second question.

MR. SAMPSON: I'm sorry, your Honor.
Q. Now, you indicated to the as*^istant 

prosecutor that you have given a series of statements 
in this particular case. Is that correct?
A. Yes.

Q. Now, we have the two statements that you 
signed and you also appeared before the grand jury.

A.

Tixi-cross

Correct?

A.

A.

A.

Yes.

Q.

Yes.

Q.

Yes.

Q.

And you testified here today?

Is that correct?

Is it fair to say that during the course of 
the various statements that you have given, that your 
story has changed?
A. Yes.

Q. Now, you didn't tell us that when the police 
first came to see you they had information about an 
individual named El Chato. That's you; right?
A. Yes.

Q. Are you El Chato?
A. Yes.

Q. When the police came to you and the assistant 
prosecutor to speak to you, didn't you deny any 
knowledge whatsoever of any of these events?
A. Yes.

Q. That's true, right?
A. Yes.

Q. Now, when you gave that statement, when you 
told the police that, they didn't reduce that to 
writirg, right? You didn't sign anything saying: X

I
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Tixi-cross

don’t know anything?
A. No.

Q. Right?

A. No.

Q. And it was only wi>en one of the detectives
6 from Newark came to you and confronted you with that.
7 that you began to tell them this story that you have
8 told us here today. Correct?

9 A. Yea.

10 Q. Now, let’s start with the basics. Your true
11 name is what?
12 A. Alexis Tixi.
13 Q. You are known by other names; correct?
14 A. No.

15 Q. No?

16 A. No, Alexis Tixi.
17 Q. You ever use the name Alex Munoz?
18 A. Nell, that is my name.
19 Q. Excuse me?
20 A. That's my last name, my second last name.
21 Q. So, you know, you are known as Alex Munoz,
22 and you are also known as Alexis Tixi; correct?
23 A. Tixi, correct.
24 Q. How about Sebastian T. Alexis, another name
25 you 'used?

Tixi-croas

A. That’s ny whole name. Alexis Sebastian Tixi 
Munoz.

Q. So you are known by all those different 
names. Correct?

A. That’s my name.
Q. And you said friends and people in Harrison 

call you El Chato. Correct?

A. Yes.

Q. And the assistant prosecutor asked you a few 
minutes ago about a conviction that you had.
A. Yes.

C. Is that correct?
So that February 13th, 20C4, you were 

sentenced on a conspiracy to distribute CDS. Is that 
correct?

A. Yes.

Q. And you are on probation right now?
A. Yes.

Q. Now, it’s fair to say that you told different 
versions of what happened on Novenber the 4th, 2002. 
Right?

A. Uh huh, yes.
Q. You say that you lived and reside at 313 

Central Avenue in East Newark? : i
A. Yes. ||

m
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Tixi-cross 188

1 Q. You ever use Millenniura Taxi Conpany -*•
2 A. Yes.

3 Q. — to get a cab?
4 A. Yes.

5 Q. So you are fasdllar wi;;h then. Correct?

6 A. Yes.

7 Q. You are familiar with cheir fare structure.
8 Right?

9 A. Yes.

10 Q. How much it costs to get from your place to
11 wherever you are going. Correct?

12 A. Yes.

13 Q. Felix L. Chininin, did you know him?
14 A. No.

15 Q. But just coincidentally his aunt and uncle
16 live upstairs from you. Right?

17 A. Yes.

18 Q. Did you ever meet Mr. Chininin that you know
19 of?

20 A. No.

21 Q. Did you ever know if he came to visit his
22 aunt and uncle at your house?
23 A. No.

24 Q. You don't know, or no, it never happened?
25 A. No, I never seen him there.

Tixi-cross 169

1 Q. Do you know what he looks like?
2 A. No.

3 Q. So you don’t know if you have ever seen him?
4 A. No.

5 MR. McTlGUb: Judge, Mr. Saiqpsoh made a
6 comment about proving a negative in his opening.
7 THE COURT: Nell, this is not time for
d arguuient.

> MR. McTIGUE: Yes.

10 THE COURT: Continue.

11 Q. Now, your first statement was November the
12 25th, 2002. Right?

13 A. Yes.

14 Q. And so after you told the police thfit you
15 didn't know anything at all abo^:t this, and they told
16 you you were lying, you then started to give this
17 statement. Right?

18 A. Yes.

19 Q. (hie of the things they wanted to know from
20 you is basic information, name end address, your date
21 of birth. Right?

22 A. Yes.

23 Q. You told them that you were born February
24 1st, 1983. Right?

25 A. Yes
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Tixi-cross

1 Q. Sir, tdiere were you born? ^

2 A. Where I was bom? ^

3 Q. Yes.
■-

4 A. Ecuador.

5 Q. Ecuador?

6 A. Yes.

7 0. So your people •»,re trori Ecuador. Right?

8 A. Yes.

9 Q. Your nom is from Ecuador?
10 A. Yes.

11 Q. Does she speak with an Ecuadorian accent?

12 A. My mom, yes. Yes.

190

Q. Now, when the police first c&me to you and 
started to ask you about the murder of ^elix Chininin, 
they asked you in your own words to tell them what 
happened; right? Now, you told them that your friend 
Carlos paged you 7:45 in the morning. Is that right, 
that's what you told them?
A.

A.

A.

Yes.

Q.

Yes.

Q.

Yes,

Q.

At

Right?

And that was a 
it was a lie. 
Did you, 

the moment

lie?

du you even have a pager? 
I did.
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A.

A.

0.

Yes.

0.

No.

Q.

back, that was a 
A. Yes.

0.

you to go 
Correct.

A. Yes.

0.

Tixi-cross 
Then you had one?

But Carlos didn't page you?

And whe.i you told them that you called him 
lie. Right?

And when you told the police that he asked 
for a ride with them, that was a lie.

When you told them that Fernaiulo had called 
and wanted you to pick him up In Petm Station in 
Newark, that was a lie. Right?

A. Yes.

Q. You told the police, or you told the wellf 
the Newark Police and the Essex County Prosecutor's 
Office that at 7:45 on a Monday morning you picked up 
Mr. DaSilva in front of Penn Station. Right?

A. Yes.

0. When you told th«i that, did anylx>dy say to 
you: This is ridiculous. How are you going to pick up
a man in blood'soaked clothing eight o'clock in front 
of Penn Station on a Monday morning? Did anyone ask 
you that?

I
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Tixi-cross

A. I don’t reateinber.
Q. But you just continued to lie. Right?

A. Yes. Yes.

Q. You told them that you saw blood on his pants 
that morning. Right?

A. Yes.

Q. That was a lie. Right’/

A. No, no.
Q. Well, you say that this was in front of Penn 

Station. Right?

A. Yes.

Q. And that was a lie?
A. Yes.

Q. And it wasn't 7:45 in the morning. Right?

A. Yes.

Q. Because at 7;45 in the morning, it’s light 
out. Correct?

A. Yes.

Q. You testified that whatever you saw occurred 
in the dark. Correct?

A. Yes.

Q. Now, this was November of 2002. Correct**

A. Yes.

Q. Is it fair to say, based on your experience, 
that the days are a little bit shorter in Novea^r than

Tixi-cross

they are in June? The sim comes up later in the 
morning; right?
A. Yeah.

Q. Five o'clock, six o'clock in the morning in 
November it's still dark out. Right?

A. Yeah.

Q. So under any set of circumstances wlien you 
say you saw Mr. DaSilva, it was still dark outside. 
Right?

A. Yes.

Q. Okay.

Now, it was your testimony then, it %;as your 
testimony then that Mr. DaSilva called you and at that 
time you had only know^ him for a couple of months. 
Correct?

A. Yes.

Q. And it's your testimony that in November of 
2002, you didn't know anything at aJl about the 
shooting or the death of Felix Chininin. Right?

A. Yes.

Q. Well, it's your testimony that Mr. DaSilva 
just came up to you and out of the blue confessed 
everything to you. Right?

A. Yes.

Q. Is Mr. DaSilva like one of your boys, real

Ik
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Tixi-ctostt

close friend of yours?
A. Mot really.

Q. Why in the world would he call you in the 
Biddle of the Boming to ccBe and confess to you about 
this? Do you have any idea?
A. No, because I —

MR. McTIGOE: What vas that last answer.
Judge?

happen.

Q.

THt COURT: Could you repeat your last —
THE WITNESS: Oh, no, cause that ain’t

And if he had been planning this, he 
certainly wouldn't have given you his car in advance 
because he would need it to get away. Right?

MR. McTIGUE: Objection, Judge, calls for
speculation.

THE COURT: Objection sustained.
Q. According to your testiBony now, you and 

Carlos on November the 4th, 2002, had Mr. DaSilva's 
car. Right?

A. Yes.

Q. The getaway vehicle, according to you, was in 
your possession and that of Mr. Marquinez. Right?

MR. McTIGUE: Objection Judge,
characteritation of testinony.

Tixi-cross

THE COURT: Objection sustained.
Q. So you went through this entire statenent on 

NovM^r the 25th, 2002, and you continued to lie to 
the police. Correct?

A. Yes.

MR. McTIGUE: Objection, Judge.
THE COURT: Hold it.
MR. McTIGUE: Sidebar, please.
(The following takes place at sidebar)
THE COURT: What's the objection?
MR. McTIGUE: The objection is it's an over

broad generalization of the entire contents of the 
stateBent. The witness has clearly stated that there 
are sose portions true and som are untrue. And if Mr. 
Sampson wants to go through and ditenalne what they 
are, certainly that's cross examination. But to go 
broad stroke —

MR. SAMPSON: I will go point by point, but
he does admit that he lied. That was By question.

THE COURT: The objection is overruled.
MR. McTIGUE: Okay.

(The following takes place in open court)
Q. So then, sir, it's fair to say that when you 

talked to the police that day, you continued to lie to 
them. RigU?

•j
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Tixi-croas

Yes, I did.
Q. Now, you said you didn't want to get anybody 

else involved in this. Right?

A. Right.

Q. Do you roseadber telling the police on that 
day they asked you whose car wi.s it that you were 
driving around in, do you reiionii^er being asked that 
question?

A. No, I don't roneaber.
Q. Do you reaenber telling then that you and

Carlos were driving around in Carlos's aother's car?
Do

A.

you reaeadber telling the police that? 
I don't remeaber.
Q.

Tixi, let 
question.

Mr.

the third
Sir, let me show you th^ statement, 
me show you ycur statement, page 3,

I believe.
THE COURT: Which statement?
MR. SAt^PSCm: Page 3, the statement* Novaeber

25th, 2002.
THE CO'JRT; S-3.

Q. You were asked a question: Whose car was it?
What was your answer?
A I said it was Carlos's mother's car.

Q. Yov told the police it was Carlos's iwther's 
car you were operating that day?

A.

want

A.

Tixi'cross

Yes.

Q. Now, earlier that day you said you didn't 
to get anyone else in trouble?
Right.

Q. But you didn't mind throwing Carlos's mother 
into the mix by saying it was her car that was used in 
this; right? Is that true?
A. Yes.

Q. And when you were asked on that day if you 
were told where the incident occurred, you said you 
didr.'t know. Right?

A. Yes.

Q. And when you were asked to tell them whether 
it occurred in a house, or on the street, or in h car, 
or anywhere else, your answer was vou didn't know?
A. Yes.

Q. Was that true then, you dl<hi't know where 
this happened. Right?

A. No, I didn't know where it happened.
Q. And when you were asked if you knew who it 

was that had been shot and killed, you said you didn't 
know. Correct?

A. Yes.

Q. And you didn't know. Right?

A. Well, 1 did know, but I lied at that moment.

, - ■ V
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Tixi>cro88

Q. You were asked a question Novraber 25th, 
2002: Did you see Fernando with a gun that nornlng?
What was yout answer?
A. No.

Q. You were then asked: Hiid you ever seen
Fernando with a gun? And on Noveitber the 25th, 2002, 
what was your answer?
A. It was on this statcMent, you are talking about 
this statesient?

0. Yes.

A. No.

Q. So you told them that you didn’t see a gun. 
You have never seen him with a gun. Correct?

A. Yes.

Q. Now, on that date you told them, told the 
investigator and the Newark Police that you saw Kr. 
DaSilva holding something that looked like a white tee 
shirt wrapped around something?
A. Yes.

Q. At the time you said you thought it could 
have been a radio inside the tee shirt. Correct?

A. Yes.

Q. And at the time you said you didn't se* any 
blood on tl<at tfhite tee shirt. Correct?
A X don't rMMiiter.

Tixi-cross

Q. You want to take a look at page 4 of the 
document that’s in front of you, and on the third 
question you were asked whether you could describe the 
object which looked like it was wrapped under the tee 
shirt. And in your answer you don't say anything about 
seeing blood on that white tee shirt, do you?
A. Yeah.

Q. All right.
So there's nothing there about you saying

seeing blood on that white uee shirt that morning. 
Correct?

A. Yes.

Q. Now, earlier vou said yoo didn't want to get 
anybody else involved in this case. Correct?

A. Yes.

Q. And the next question was: How did you find
out that the cab driver had been killed? Now, did you 
tell them that you found out this information from your 
mother when you got home that night?
A. Yes, I did.

Q. You weren’t lying on your mother, were you?
A. No, ey mother did tell me.

Q. And you were askixi: How did she find out
about it? Do you remember being asked that question?
A. Yes.

m
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Tixi-cross

Q. Ano you said that tha people that live 
upstairs from us are cousins >;lth the scab driver. 
Right?

A. Yes, that was faiaily with thes.
Q. And not only that, but you said that that 

whole week your Bother had I'oen telling you about 
things she heard from the people upstairs about this 
incident. Correct?

A. Yes.

C. So over the course of the next week, your bob 
is talking to you about the death of Felix Chininin.

200

Correct?

A. Yes, she Bentioned 
Q. And she had a 

who were related to Mr. 
A. Yes, they spoke to 

Q. You were also

it.

source froa the people upstairs 
Chininin. Correct? 
her about it.
asked: Did your Bother know

that you had picked up Fernando that Boming, and that 
he had been bloody and told I'ou that he killed soseone? 
Did you confess this to your Bother? Dio you go to her 
and say: Mom, I got a probleB. 1 got all this
knowledge, I need to tell somebody?
A. No.

Q. Now, sir, after that occurred, that was 
NoveBber the 25th, 2002; is that correct?

Vi

V
I

A.

you,
A.

Tixi-cross
Yea.
Q. Nearly a mouth later the police cai 
right, Doceokber 19th, 2002?
Yes.

0. Investigator Birrian of the Essex County

beck to

Prosecutor's Office came to you?
A. Yes.

Q. And just by way of infnrBstion, the first 
time that you were interviewed, November the 25th, 
2002, one of the questions they asked you was about 
your social security number?

MR. McTIGUC: Objection, Judge. Can Z be
heard at sidebar?

(The following takes olace at sidebar)
MR. MeVIGUE: Judge, Mr. Sampson had esked
MR. SAMPSON: I'm sorry, I don't want to

Interrupt you. The first question was the social 
security number. The second one — the first one is 
ye&, I just want to ask him how he found out that 
infonaation.

MR. McTICUX: You are not going to use any
more CCN materials they gave you?

MR. SAMPSON: No. This is botn on these two
•tatemects.

MR. NcTIGUE: All right.

JK:
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Tixi-cross

\Th* following takes place in open court)
Q. Just by way of Information, sir, when you 

were first asked questions back on Noveaber the 25th, 
2002, they asked you if you kiviw your social security 
nuaiber. Correct?

A. Right.

Q. And you didn't kno*w it back then; right?
A. No.

Q. But when you were questioned again on 
December the 19th, 2002, you were able to give then a 
social security number?
A. No, I didn't give then no social security number.

Q. If I could just ask you, the second tiae you 
were questioned, you were able to provide thea with 
your social security number? Did you give that 
information to the Prosecutor's Office, or did they get 
it from somewhere else?
A. They got it from somewhere else, I don't know.

Q. Okay.

In this second statement they came to you and 
asked you to clarify the information you give them 
before. Is that correct?
A. Yes.

Q. In this second statement, you indicated that 
you and Carlos were at Carlos's mother's house playing

202
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Tixi-cross

Play Station and drinking basically all day. Correct? 
A. Yus.

Q. Now, you told them around 4 o'clock in the 
morning Fernando, dr. DaSilva, beeped Carlos?
A. Yes.

Q. Around 4 o'clock in the morning. Correct?

A. Yes.

Q. So you Knew that Carlos had a beeper?
A. Yes.

Q. Did you ever call him on his beeper?
A. Yes.

0. So you knew the Deeper number. Correct?

A. Yeah, I did knew the beeper number.
Q. Did you give it to the police that day so 

they could verify the Information on the phone calls?
A. No.

Q. But now you are saying that after you got 
that call, that Nr. DaSilva beeped Carlos, that Carlos 
made a phone call?

A. Yes, he did.
0. And you heard the demonstration the 

prosecutor did and his beeper went off, that's the kind 
of noise you heard that morning?
A. Y'ks, something like that.

Q. And then you said that Cerlos went and made a

203

ii



I

#

Tixl'Cross 204

1 phono call. Right?

2 A. Yep.

3 Q. Did Carlos leave the apartment that day? Did

4 he leave* after he got the beep* did he leave the
5 apartment?

6 A. To make the phone call?
7 Q. Yeah.

8 A. He left the room.
9 Q. All right.

10 And he went and used his mom's phone. Right?

11 A. Yeah.

12 Q. So did you know his mother's phone number?
13 A. No* I didn't know his mother's phone number.
14 Q. Did the police ever ask you for the number
15 where Carlos lived so they could verify the
16 information?

17 A. No.

18 Q. Then you say you drove* you and Carlos went
19 to the car and you drove somewhere in Elizabeth.
20 Correct?

21 A. Yes.

22 Q. I take it that you guys had been together all
23 dAy* pretty much all day?
24 MR. McYIGUE: Can we have a clarification*
25 •you guys"?

Tixi-cross 205

1 Q. There's only two of you* Carlos and you.
2 present in the house together* right* on that day?
3 A. Among others* yeah.
4 Q. And you two* besides playing Play Station*
5 you were drinking. Right?

6 A. Yes.

7 Q. And how much did you have to drink?
8 A. Like two beers. Like we had like two beers* two
9 to three beers.

10 Q. Two to three beers apiece?
11 A. Yes.

12 Q. And then you got in the car and drove
13 somewhere in Elizabeth. Right?

14 A. Yes.

15 Q. You don't know where in Elizabeth?
16 A. No.

17 Q. Had you ever been to that location before?
18 A. No.

19 Q. Nhcn you decided to go to that location^ a^
20 did Carlos say: Hey* thic is the ackiress we're going
21 to?

22 A. Oh* no.
23 Q. Did you over — did you see Carlos like write
24 a number down so he would know where he uos going?
25 A. No* I didn't see him wrlvs the number.

■A:
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1 Q. Now, you «re not froo Elizabeth; right?
2 A. No.

3 Q. Carlos in froa Clizabath?
4 A. No.

5 Q. So you didn't know wher« you were going.
6 Right?

7 A. No.

8 Q. And you didn't know where you went?
9 A. No.

10 Q. This was the early morning hours of November
11 the 4th?
12 A. Yes.

13 Q. So I take it that at that hour of the
14 morning, it's pretty quiet outside, there aren't a lot
15 of people out. Right?

16 A. Yes.

17 Q. And you said that you drove up and you just
18 sea Mr. DaSilva seated outside on somebody's front
19 stoop?

20 A. ?88.

21 Q. Nhat did the house look like where he was
22 seated?

23 A. Family house.
24 Q. Family house.
25 Did you tell that to the police?
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1 A. Yes, I did.
2 Q. Did you describe the building?
3 A I told them it was a family house, and he was
4 sitting an ths porch.
5 Q. Did anyone ever take you out to Elizabeth,
€ drive around to see if you could find the location and
7 say: Yeah, that's the stoop where he was sitting?
8 A. No.

9 Q. Nhen you pulled up, did you guys blow the
10 horn or anything to let Mr. DaSilva know you were
11 there?

12 A. No.

13 Q. Did \*ou see any people on the street?
14 A. No.

15 Q. When you pulled up in front of that unknown
16 location?

17 A. No, we didn't see nobody.
18 0. And then it was decided that you are going
19 back to Pina's house, Josephine's Garcia's house?
20 A. Yes.

21 Q. Was there a question about that? Did Nr.
22 DaSilva say: Could you guys drive me back to
23 Josephine's house? Or anything?
24 A. X don't remember. We just decided to go over
25 there.
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1 Q. So accordlAg to your statea^nt, you guys were
2 going back to Flna's to keep drinking and sacking.
3 Right?

4 A. Yes.

5 0. By we->d you mean marijuana?
6 A. Yes.

7 Q. So you going there to saoke marijuana?
8 A. Ne never did, though.
9 Q. When you got to Fina's house, you say that

10 one of you knocked at the door. Right?

11 A. Yes.

12 Q. Do you recall who knocked at the door?
13 A. No, I don't remember who.
14 Q. According to your sworn statement of December
15 19th, 2002, you got to that house about 5 o'clock in
16 the morning or so?
17 A. Like around that, 5:30.

16 Q, And Tito, Fina's three-*year>old son, opened
19 the door for you. that's what you say in your
20 statement?

21 A. Yes.

22 Q. Just stand up for a minute, please. How big
23 would you say that Tito is? Can you illustrate for the
24 jury how tall this three-year-old is?
25 A. Like this size.
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1 Q. So if you are standing up, that's about where
2 he would be on you?
3 A. Yeah.

4 Q. Thank you, sir.

5 Anv* it's that three-year-old that you say
6 came to the door and opened the door for you at five
7 o'clock in the morning?
8 A. Nell, I don't know if he was three years old, I

9 didn't know his age.
10 Q. But that's the person because the other one.
11 her sons or nephews are 21, 22. You are not confused
12 about the three-year old or the 21-year-old. Right?

13 A. No.

14 Q. It was definitely the three-year-old that
15 opened the door for you that morning?
16 A. Yes.

17 Q. And you are sure of that?
18 A. Yeah, I'm pretty sure.
19 Q. Nhen you got in, did Fine come to the ^or?
20 A. I don't remember. She was probably — she
21 probably woke up and she was probably behind Tito.
22 Q. Probably, does that mean you don't remember?
23 A. I don't remember.
24 Q. So if I could ask, at that hour in the
25 morning, in early November, it's still dark outside.
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Right?

A. Yes, 
0.

did they? 
A. No. 

Q.

Nobody turned the lights on in the apartaeat.

So it nust have still been dark inside the 
apartment when yoc tr^ys got in there?
A. Yes.

Q. Right.

And in that darkened apartment with you and 
Carlos and Fina and Mr. DaSilva, you are saying that 
Mr. DaSilva then began to tell you all the details. 
Right?

A. No, when we got to the room.
Q. When you got to the room, what?

A. When we got to Fina's room, we all went into the 
room.

Q. All right.
So it's your testimony that when Mr. DaSilva

was saying all of this, Josephina Garcia was also 
present in the room?
A. Yes, she was in the room.

Q. Now, you said that during the course of — 
MR. SAMPSON: Your Honor, can we go to

sidebar for a moment, please?

Q.

Tixi-cross

(The following takes place at sidebar)
MR. SAMPSON: Judge, I know we got started

late, X know vre got started late, but I'm going to be a 
while witr'i the witness, and I know the jury — have 
they had a break? I don't know. You want me to just 
keep going?

THE COURT: Yeah.

MR. SAMPSON: Okay.

(The following takes place in open court)
So that on this early morning, you say Mr. 

DaSilva told everyone in the room what had occurred* 
Right?

was speaking about.
In front of Josephina?

Yeah, she was in the room.
Q. She was in the room.
Yeah, she was awake.
Q. And you are sure that none of you guys had 

smoked marijuana while you were sitting there in the 
apartment?

A. No.

Can Z ask, you say that you saw blood on Nr.

A. He

Q.

A.

And was she awake?
A.

Q.

DaSilva? 
A. Yes. 

Q. And you said it was like dots or — pii^polnts

..■s:
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1 o*r dots cn his clothing?
3 MR. McTIGUE: Objection* Judge.
3 MR. SAMPSON: I will rephrase the question.
4 Did vou see blood on Mr. DaSilva?
5 A. Yes.

6 Q. Nhat does the blood look like?
7 A. What did it lock like?
8 Q. Yes.

9 A. Red* dark red.
10 Q. All right.
11 Put the pattern that you saw on his clothing?
12 A. It was on his pants.
13 Q. It was on his pants.
14 Now* did you ever cut yourself* Mr. Tixi?
15 MR. McTIGUE: Objection* Judge* relevance.
16 THE COURT: I'll see where he's going with
17 that.

18 C* Did you ever cut yourself?
19 A. Yes.

20 Q. Did you ever get bls./od on your clothes?
21 A. Yes.

22 0. Did you ever see blood smeared* it drips and
23 you try to wip« it off or anything?
24 A. Yes.

25 Q. You haven't said anything at all about blood
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1 being smeared alx over the clothing of Mr. DaSilva*
2 have you?
3 MR. McTIGUE: Objection* Judge.
4 A. No.

5 MR. McTIGUE: It's argumentative.
6 THE COURT: Nell* I think I heard the
7 question* he answered it* I will allow it.
8 Q. So you didn't see blood smeared on his boots
9 or all over the soles of his shoes* did you?

10 A. No.

11 Q. And when you pulled up in front of that house
12 in ElizAbeth* I assume that the headlights were cn;
13 right?

14 A. Yes.

15 0. You could see Mk. DaSilva; right?
16 A. Yes.

17 Q. There's nothing at all about blood being
18 spattered all over his clothing* is there?
19 A. No.

20 MR. McTIGUE: Objection* Judge, 'mere's been
21 no teotisK>ny of that. It's a characterization of
22 testiatony* It's improper.
23 THE COURT: I will sustain that objection. -

24 Q. Did you have an opportunity to look at Mr.
25 DaSilva's clothing that morning? w

.-’ “..ik
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A. When ve got in t)v< car.
Q. Do you reamaber how he was dressed on that

cUiy?

A. A jacket.
Q. What ki.nd of jacket?

A. A black jackftt.
Q. A black jacket?

A. Yeah« and some — ;

3. And you said — >

A. Some pants.
MR. McTIGUE: Judge, the witness is still

answering.

THE COURT: Hold it.
MR. SAMPSCM: I'm rorry. Judge. Re speaks

softly, I didn't hear him.
A. And his pants, like beige, I guess beige pants.

Q. like khaki color?
A. Yeah.

Q. Can I ask you. In Newark or Harrison, East 
Newark, Kearny, In the morning, when guys are going to 
work, construction, fair to say c lot of them got on 
khAkis and %#ork boots?

MR. McTIGUE: Objection, Jtdge.
THE COURT: Objection sustained.

Q. In any event, you say Mr. DaSilva had on his

Tixi-cross
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black jacket?
A. Yes.

0. What kind of jacket was it?
A. I dor't remember. It was black.

Q. Do y<^u remoaber what kind of material it was 
made of?
A. No.

Q. Do you remember him wearing some kind of a 
bone-colored shirt witL some kind of emblem or 
something on the front?
A. No, I don't remember.

Q. Blood ««ould be hard to see on a black jacket 
as opposed to a white shirt. Correct?

MR. McTIGUE: Judge, objection calls for a
conclusion.

THE COURT: Sustained.

Q. Did you ever see Nr. DaSilva hide the lap top 
computer under Josephina's bed?
A. No.

Q. Sir, you have identified a handgun or at 
least you were shown a photo of a handgun. Correct?

NR. McTIGUE: Objection, Judge.
THE COURT: When, Nr Samson?

MR. SAMPSON: I'm sorry.
During the course of testimony today, did
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talk about saaing a h/indg\in — I nay ba alataken,
Judga.

MR. McTIGUE: Judga, for tha racord« just to
clarify, an exhibit which has bean marked S-64, which 
ia in fact a real handgun, was shown in tha courtroom 
today.

Q. Sir, do you have familiarity with handguns?
A. No.

Q. When were you questioned by the police, did 
you identify any particular weapon as being seen that 
evening, November the 4th?
A. No.

MR. SAMPSON: Sorry for tha confusion, your
Honor.

Can I ask, sir, how much did you and Mr. 
DaSilva speak on the phone in the months before?

MR. McTIGUE: Judge —
THE COURT: There's an objection.
MR. McTIGUE: Judge, X have got an objection

as to relevance. If we can nrrrow it dotm to some time 
period that suky be relevant here.

MR. SAMPSON: Judge, can I as*« tha question
first, and then the Court can rule?

THE COURT: Yes, I will hear tha whole
question.

Tixi-cross

Q. In tha months prior to Novambar 4th, 2002, 
how oftan did you and Mr. DaSilva spaak on tha phone?

THE COURT: Allowed.

A. Not ^uch.

0. Dio you have a telephone number for him?
A. His numbax?

0. Yes.

A. No.

0. And in NovaLber and Dacambar# 2002. did you 
have a call phone?
A. No.

Q. Did you aver give Mr. DaSilva your telephone 
number?

A. My house number, yes.

0. Nhen did you do that?
A. It was before that happened.

Q. Excuse me?
A. Evan before that happened, ha had it.

Q. And you say that at soma point you got a 
phone call from Mr. DaSilva threatening you?
A. Yes.

0. Did you tall — you told that to the 
prosecutor?

A. Yes, I did.
0. Did you tall them the data in <d\ich that

'1
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occurred?

A. No, I didn't reaevber the date.
Q. Did you tell them the phone number of which 

you received a threat?
A. No, my house.

Q. Did you tell them your house phone number?
A. Yes, they knew my house number.

MR. S.^MPSON: Just one moment, please, your
honor.

Thank you, your Honor, I have no more further
questions.

THE COURT: Mr. McTigue.
REDIRECT EXAMINATION BY MR. McTIGUE:

Q. Mr. Tixi, did you recognize Fernando's voice 
when you heard it on the phone?
A. Yes.

Q. And was that based on your prior contact with
him?

A. Yes.

Q. Now, you indicated t.'-at at various times you 
told things to the police. Is that correct?
A. Various times, what?

Q. At various times- you told things to the 
police. On one date, November 25th, as to certain 
parts of your statement, you told certain things. Is
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that correct?
A. Yes.

Q. And you changed that later on, 12-19. Is 
that corre-ct?
A. Yes.

Q. And aid that have anything to do with the 
actual participation of Fernando as to what he did that 
night?

MR. S.5MPSON: Objection, your Honor, calls
for a conclusion.

Q. Did you change anything as to what you told 
the police Fernando had told you about that night?
A. No.

Q. Did the police suggest an/ answers to you?
A. No.

Q. They just, as Mr. Sampson put it, kept 
writing down what you said. Is that right?
A. Yes.

Q. Before you gave a statement to the police on 
November 25th, did you discuss what you wera going to 
say with Carlos?
A. No.

Q. How about Josephina, did you get together and 
decide what you were going to say?
A. No.

219
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0. After you gav>* your first st«to»ent, you 
spoke to Mr. DaSilva, is that correct, on the 
telephone?

A. Yes.

Q. Did you go into any detail with him as to 
what you had told the police?
A. No.

Q. Did you find out how he knew you had spoken 
to the police?
A. No, I didn't find out.

Q. Did you ask him?
A. No.

Q. Between your second statement on the 19th, 
had you mot with Josephina Garcia or Carlos Marquinez?
A. No.

Q. Did you discuss what you were going to say to 
the police at that time?
A. No.

Q. Did the police at any time tell you anything 
thaC* somebody had said somethin'* different?
A. No.

Q. Were you ever able to give an address to the 
police for Fernando?
A. No.

MR. McTIGUE: No further questions. Judge.

220

Tixi-recicss 
THE COURT: Mr. Sampson.

RECROSS EXAMINATION BY MR. SAMPSON:
Q. Sir, after you gave your statement to the 

police, you did speak to Carlos and tola him that you 
had sponen to the police. Correct?

A. Yeah, 1 dia. Yes, I did.
Q. So you did tell Carlos that you had spoken to 

the police?
A. Yes.

Q. You told Carlos —
THE COURT: You have got to wait until the

answer finishes. What was the answer?
THE WITNESS: He asked me if they came to see

me and I said yes.
Q. And did you tell the police what you did 
tell Carlos what you had told the police?
I told the police, that was what 1 told Carlos.
Q. Did you tell Carlos what you told the police? 
No.

Q. You didn't talk about it?
No.

0. At all?
At all.
0. You just said: The police were here, and X

talked to them. That was it?

221
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1 A. Yes.

2 Q. He didn’t ask you what you said?
3 A. No.

4 Q. You said that >x>ur activation in not telling
5 the police that of .ycur ..nvolveaent was that of fear.
6 Right?

7 A. Yes.

e Q. You were scared?
9 A. Yes, I was.

10 Q. Who were you scared of?
11 A. I was scared of getting involved and scared of
12 Fernando.

13 Q. And if you got involved in it, you are afraid
14 of getting locked up and going to jail for a long time.
15 Right?

16 A. Yeah.

17 Q. And you were afraid that if you got charged.
18 you would gat held and have to put up bail and all that
19 stuff, and that’s why you didn’t want to get involved.
20 Right?

21 A. Yes.

22 MR. SAMPSON: Thank you.
23 THE COURT: Anything else?
24 RFDIRECT EXAMINATION BY MR. McTIGUE:
25 Q. Did you tell the truth about what Fernando
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1 said to you? V

2 MR. SAMPSC»I: Vhat tiM, please, your Honor?
3 Q. Either occasion.
4 A. Yes, I -iid.
5 MR. Mc'''IGUE: Nothing further. Judge.
6 THE COIMT: Anything else, Mr. Sasgjson?
7 MR. SAMPSON: No, your Honor. Thank you.
8 THF. COURT: You nay step down, air.
9 (Witness excused)

10 THE COURT: Ladles and gentlaaen, we are not
11 going to start another witness at this late hour. He

12 arc going to excuse you.
13 Now, tomorrow 1 have other things to do in
14 the morning, but we do have a witness or two tor the
15 afternoon. So we will jeo ycu back here tomorrow
16 afternoon at 1:30. Okay?

17 Remember, do not discvss the case. Me’11 see
18 you back here tomorrow at 1:30.
19 Everyone please remain until the jury is off
20 the floor.
21 (Jury excused)
22 THE COURT: All right, gentlemen, X will see
23 you here tomorrow at 1:30 promptly.
24 MR. SAMPSON: I will shoot for f O’clock

25 Judge, that way 1 will get here.
#
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IHE CCXTRT: That go<ss for both of you. I

know you both have things to do at 1:30, just nake sure 
you are both here so vre don't delay the jury.

MR. SAMPSON: Yes.
(Court adjourned)
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THE COURT: That goes for both of you. I

know you both have things to do at 1:30, just make sure 
. you are both here so we don't delay the jury.

MR. SAMPSON: Yes.
(Court adjourned)
* * * *

CERTiriCATION

I, Denise F. Elbeck, C.5.R., License Number 
X101121, an Official Court Reporter in and for the 
State of New Jersey, do hereby certify the foregoing to 
be prepared in full compliance with the current 
Transcript Format for Judicial Proceedings and is a

>rossed transcript of my
in the above matter to the 
ability.

true and accurate coi 
stenographic notes 
best of my knowledg

Essex County Courts Building

• • V-' m.

■1

r 'i

iSi-mm: "^■)3
V' iv—ivi

s’ ‘M:

»: : ;*

pPw^?
mm

mm:
m

vt \


	Auto-Scan0068
	Auto-Scan0069
	Auto-Scan0070
	Auto-Scan0071
	Auto-Scan0072
	Auto-Scan0073
	Auto-Scan0074
	Auto-Scan0075
	Auto-Scan0076
	Auto-Scan0077
	Auto-Scan0078
	Auto-Scan0079
	Auto-Scan0080
	Auto-Scan0081
	Auto-Scan0082
	Auto-Scan0083
	Auto-Scan0084
	Auto-Scan0085
	Auto-Scan0086
	Auto-Scan0087
	Auto-Scan0088
	Auto-Scan0089
	Auto-Scan0090
	Auto-Scan0091
	Auto-Scan0092
	Auto-Scan0093
	Auto-Scan0094
	Auto-Scan0095
	Auto-Scan0096
	Auto-Scan0097
	Auto-Scan0098
	Auto-Scan0099
	Auto-Scan0100
	Auto-Scan0101
	Auto-Scan0102
	Auto-Scan0103
	Auto-Scan0104
	Auto-Scan0105
	Auto-Scan0106
	Auto-Scan0107
	Auto-Scan0108
	Auto-Scan0109
	Auto-Scan0110
	Auto-Scan0111
	Auto-Scan0112
	Auto-Scan0113
	Auto-Scan0114
	Auto-Scan0115
	Auto-Scan0116
	Auto-Scan0117
	Auto-Scan0118
	Auto-Scan0119
	Auto-Scan0120
	Auto-Scan0121
	Auto-Scan0122
	Auto-Scan0123
	Auto-Scan0124
	Auto-Scan0125
	Auto-Scan0126
	Auto-Scan0127
	Auto-Scan0128
	Auto-Scan0129
	Auto-Scan0130
	Auto-Scan0131
	Auto-Scan0132
	Auto-Scan0133
	Auto-Scan0134
	Auto-Scan0135
	Auto-Scan0136
	Auto-Scan0137
	Auto-Scan0138
	Auto-Scan0139
	Auto-Scan0140
	Auto-Scan0141
	Auto-Scan0142
	Auto-Scan0143
	Auto-Scan0144
	Auto-Scan0145
	Auto-Scan0146
	Auto-Scan0147
	Auto-Scan0148
	Auto-Scan0149
	Auto-Scan0150
	Auto-Scan0151
	Auto-Scan0152
	Auto-Scan0153
	Auto-Scan0154
	Auto-Scan0155
	Auto-Scan0156
	Auto-Scan0157
	Auto-Scan0158
	Auto-Scan0159
	Auto-Scan0160
	Auto-Scan0161
	Auto-Scan0162
	Auto-Scan0163
	Auto-Scan0164
	Auto-Scan0165
	Auto-Scan0166
	Auto-Scan0167
	Auto-Scan0168
	Auto-Scan0169
	Auto-Scan0170
	Auto-Scan0171
	Auto-Scan0172
	Auto-Scan0173
	Auto-Scan0174
	Auto-Scan0175
	Auto-Scan0176
	Auto-Scan0177
	Auto-Scan0178
	Auto-Scan0179
	Auto-Scan0180
	Auto-Scan0181
	Auto-Scan0182

