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ASSEMBLY, No. 1641

STATE OF NEW JERSEY

INTRODUCED MARCH 3, 1976

By Assemblymen MARKERT, FORAN, ALBANESE, WEIDEIL,

RYS, SPIZZIRI, Assemblywoman BURGIO, Assemblymen
KEAN, HURLEY, KAVANAUGH and Assemblywoman
CURRAN

Referred to Committee on Judiciary, Law, Public Safety and Defense
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Ax Act concerning jurisdiction for certain crimes committed by
juveniles over the age of 14 years, and amending N. J. S. 2A :854
and P. L. 1973, e. 306.

BE 11 ENACTED by the Senale and General Assembly of the State
of New Jersey: '

1. N. J. S. 2A:854 is amended to read as follows:

24 :854. A person under the age of [16] 14 years is deemed
incapable of committing a crime.

2. Section 7 of P, I, 1973, ¢. 306 (C. 2A :4-48) is amended to read
as follows:

7. Referral to other court without juvenile’s consent. The juve-
nile and domestic relations court may, without the consent of the
juvenile, waive jurisdiction over a case and refer that case to the
appropriate court and prosecuting authority having jurisdiction
if it finds, after hearing, that:

a. The juvenile was [16] 14 years of age or older at the time of
the charged delinquent act;

b. There is probable cause to believe that the juvenile committed
a delinquent act which would constitute homiecide, treason if com-
mitted by an adult or committed an offense against the person
in an aggressive, violent and willful manner or committed a
delinquent act which would have been a violation of section 19
of the Controlled Dangerous Substances Act (P. L. 1970, c. 226;
C. 24 :21-19) if committed by an adult and the juvenile, at the time
he committed the act, was not addicted to a narcotic drug as that
term is defined in section 2 of the Controlled Dangerous Substances
Act (P. 1. 1970, c. 226; C. 24:21-2) ; and

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.
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c. The court is satisfied that adequate protection of the public

requires waiver and is satisfied therc are no reasonable prospects
for rehabilitation of the juvenile prior to his attaining the age of
majority by use of the procedures, services and facilities available
to the court.

3. Section 8 of P. L. 1973, c. 306 (C. 2A.:449) is amended to
read as follows:

8. Referral to other court at election of juvenile. Any juvenile
[16] 14 years of age or older, charged with delinquency may elect
to have the case transferred to the appropriate court having
jurisdiction.

4. This act shall take effect immediately.

STATEMENT
This bill lowers the age of responsibility for eriminal acts by a

juvenile to 14 years.
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1. Juveniles in custody should be informed of the
above at the start of the initial detention hearing.

2. For juveniles who are not detained, written
notification of the above should be sent to the juve-
nile and his or her parents, guardian or custodian as
soon as possible.

3. Promptly after a determination is made to
scheduie a complaint for an adjudicatory hearing, the
juvenile and his or her parents, guardian or custo-
dian should be notified that counsel should be re-
tained and if counsel cannot be afforded or is not
otherwise provided, arrangements should be made
to provide public counsel or to have counsel ap-
pointed.

Standard 4.5 Juve_nile Court Calen-
daring

Juvenile court cases should be processed without
delay. For delinquency matters, the following time
table should govern the court calendar:

1. Detention hearings within 24 hours of a juve-
nile's detention.

2. Where counsel was not present at the initial
detention hearing and the juvenile has not been re-
leased, a second detention hearing scheduled with
counsel within two court days.

3. Continued detention review hearings every 14

days. .
4. Adjudicatory hearings scheduled within 15 days
from the filing of complaint for juveniles who are de-
tained and 30 days from the filing of a complaint if
not detained.

5. Disposition hearings within 14 days of adjudi-
catory hearings if detained and within 21 days in all
other cases.

The court calendar should, where possible, be
structured so as to avoid having a judge with pre-
judicial contacts with a case preside at the adjudi-
catory hearing.

Calendaring should follow a policy favoring hear-
ing priorities for:

1. Young, immature and emotionally troubled
juveniles;

2. Juveniles detained or removed from their usuat
home environment; and

3. Where an immediate adjudicatory hearing
would best serve the interests of the juvenile and the
community.

Standard 4.6 Discovery and Disclo-
sure

Discovery in delinquency matters should be as full
and free as possible. Discovery inspection and depo-
sition practices should be identical to criminal court
practices as mandated by the Court Rules Governing
Criminal Practice (R. 3:13-1, 2, 3).
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Standard 4.7 ‘Motion Practice

Court rules should be developed simiiar to R. 3:10

-for the regulation of motion practice in juvenile or

tamily court, requiring motions normally to be made
in writing and when appropriate to be supported by
affidavit. The rules should specify time limits for the
filing of motions and for serving on opposing parties
and should prescribe procedures for securing mo-
tion hearings.

The rules governing motions should provide for
extra-judicial conferences between the parties be-
fore motions are argued, whenever discovery motions
are tiled and in other appropriate circumstances.

Requests for continuances should be made in the
usual course of motion practice. Untimely motions
for continuances should be granted only for exigent
reasons.

Standard 4.8 Referral to Criminal
Court

Any juvenile, 16 years of age or older, who is
charged with delinquency may, only after advice of
counsel, elect to have the case transferred to the
appropriate court and prosecuting attorney having
jurisdiction. The juvenile court judge shall include in
his or her opening statement notification of the right
of the juvenile to request that the matter be referred
to another court. If the juvenile makes such a re-
quest, the judge shali forthwith refer the complaint
to the appropriate prosecuting attorney. '

The court may, without the consent of the juve-
nile and after a waiver hearing, waive jurisdiction
over a case and refer that case to the appropriate
court and prosecuting attorney having jurisdiction if
it finds: .

1. The juvenile was 16 years of age or older at the
time of the charged delinquent act; and

2. There is probable cause to believe that the ju-
venile committed an act which wouldconstitute homi-
cide or treason if committed by an adult; or commit-
ted an offense against a person in an aggressive, vio-
lent and willful manner; or committed a delinquent
act which would have been a violation of section 19
of the Controlled Dangerous Substances Act exclud-
ing marijuana offenses if committed by an aduit anc¢
the juvenile, at the time the act was committed, was
not dependent upon any controlled dangerous sub-
stance as defined by the Controlled Dangerous Sub-
stances Act; and :

3. The court is satisfied that the adequate protec-
tion of the public requires waiver and is satisfieg
there are no reasonable prospects for rehabilitation
of the juvenile prior to his or her attaining the age of
majority by use of the proceedings, services and
facilities available to the court pursuant to law.



Waiver hearings before the court shall be con-
strued as preliminary in nature, and the court shell
provide where appropriate for the representation of
the juvenile and his or her parent, guardian or custo-
dian. No testimony of a juvenile at such a hearing
shall be admissible for any purpose in any hearing
to determine delinquency or guilt of any offense.

The court or the prosecuting attorney may institute
waiver proceedings. A motion for a hearing should
be filed within seven days of notification of filing a
complaint and a hearing -on the motion should be
held within 10 days of the motion.

Adjudication

Standard 4.9 Requisites for Adjudica-
tion Proceedings

A written complaint giving the juveniie notice of the

‘charges is a prerequisite for beginning adjudication

proceedings. Adjudicatory hearings should not begin

. without the presence of the juvenile, the complainant

and attorneys for the juvenile and the State. The
juvenile's parents, guardian or custodian should be
present throughout the proceeding. A guardian ad
litem should be appointed for the juvenile whose
parents, guardian or custodian are hostile or non-
supportive or who fail to appear.

Complaints should be aliowed to be amended with
the court’'s permission prior to an admission to the
charges or at or before the close of the State’s case.

Standard 4.10 Acceptance of an
Admission to a Delinquency
Complaint

Prior to accepting an admission to a delinquency
complaint, the judge should inquire thoroughly into
the circumstances of that admission. The judge
should, in the first instance, determine that the juve-
nile has the capacity to understand the nature and
consequences of the proceeding and his or her legal
rights and should determine whether the admission is
knowingly and voluntarily offered.

1. In making such an inquiry, the court should
address the youth personally, in simple language,
and determine that he or she understands the nature
of the allegations. :

2. The court should satisfy itself that the juvenile
understands the nature of those rights which are
waived by an entry of an admission and the conse-
quences of waiving them.

3. The court should inform the juvenile of the most
restrictive disposition which could be imposed.

4. Notwithstanding the acceptance of a plea of

admit, the -court shouid not enter a judgment upon .

such plea without making such inquiry. as may
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satisfy it that there is a factual basis for the plea.
5. Except where the parent or guardian is the
complainant, the court should consider the parent’s

or guardian's responses in determining whether to

accept or reject a tendered plea of admit.

The judge should not participate in plea discus-
sions or negotiations. If a tentative plea agreement
has been reached between the prosecuting attorney
and the juvenile through defense counsel which con-
templates entry of an admission in the expectation
that other charges before the court will be dismissed
or that disposition consessions will be granted, upon
request of the parties the judge may permit the dis-
closure to the court of the tentative agreement and
the reasons therefore in advance of the time for ten-
der of the admission. The judge may then indicate to
the prosecuting attorney and defense counsel whe-
ther he or she will concur in the proposed disposition
if supported by information in the subsequent social
investigation or pre-disposition report.

1. When an admission is tendered or received as
a result of a prior plea agreement, the judge should
give the agreement due consideration, but notwith-
standing its existence, should reach an independent
decision on whether to grant charge or disposition
concessions. '

2. Pleas of admission should not be accepted by
the court without determining that the plea is volun-
tary and informing the juvenile that any concessions
recommended by the prosecuting attorney are not
binding on the court.

3. Means of coercion as outlined in Trial Prepara-
tion Standard 9.5 should render any admission unac-
ceptable. '

4. The court should not impose upon a juvenile
any disposition in excess of that which should be
justified because the juvenile has chosen to require
the prosecuting attorney to prove his or her guilt
beyond a reasonable doubt at a hearing rather than
to enter a plea of admission.

Standard 4.11 Plea Withdrawal

If the judge concurs with the plea agreement but

later finds that the social investigation information

does not support the recommended disposition, the
juvenile should be asked to reaffirm or withdraw the
plea. :

1. Prior to disposition, the court should allow a
juvenile to withdraw an admission for any fair and
just reason,

2. After final disposition, the court should allow
a juvenile to withdraw a plea of admission whenever
the juvenile proves that withdrawal is necessary to
correct a manifest injustice.

3. A plea of admission which is withdrawn or re-
fused should not be admissible as evidence in any
subsequent proceeding against the juvenile.
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cnild who is considered incorrigible, beyond control,
who runs away or is truant is ultimately beneficial.”
Any positive effects frequently appear to be accom-
panied, if not eroded, by self-fulfilling effects of the

izbeling process. A report® completed by Vander-

oilt University and issued by the U.S. Department of
Health, Education and Welfare concluded that labels
zuch as “delinquent” make it easier for teachers or
social workers to excuse their inability to help a
child.® There is also support for the conclusion that
iabeling helps to perpetuate and strengthen delin-
cuent behavior. Juveniles so labeled often concep-
tualize themselves as “delinquent” and act accord-
ingly; families and teachers react to such juveniles
zs “delinquent.” The deleterious effect of labeling
vouth as ‘“‘delinquent” or “in need of supervision” is
&n often asserted justification for limiting court juris-
diction to as few youths as possible.

The National Council of Crime and Delinquency
(NCCD) advocates. the removal of status offenses
from juvenile court jurisdiction as well as the repeal
of all laws that subject adults to criminal sanctions
fcr behavior that does no harm to others.' NCCD
agrees with those who say that subjecting a child to
judicial sanction for a status offense helps neither
child nor society—instead it often does harm. It is
frequently maintained that the juvenile court can
utilize coercive powers fairly and efficiently against
criminal behavior but that it cannot deliver or regu-
late rehabilitative services. Noncoercive community
services must bear the responsibility for dealing with
socially unacceptable but noncriminal behavior of
children.

On the other hand, many argue that if jurisdiction
over status offenders were removed from the courts
these juveniles would lose needed services. Some

- believe that court jurisdiction over status offenders
enables them to receive intensive supervision and
schooling, thus enhancing the possibility of a suc-
cessful adjustment in the community.’" By maintain-
ing court jurisdiction over status offenses,
tamilies and juveniles who need services and cannot
secure them from voluntary agencies can petition
the court for help. Many system practitioners and
commentators have been reluctant to put their faith
in voluntary agencies, reasoning that most families
and children before the court probably have previous-
Iv sought help from these agencies and may have
been rejected.'? Voluntary community agencies fre-
quently have preferential admission policies and may
discriminate against those who need services most.
Therefore, it is argued, status jurisdiction must be
retained because if the courts do not act in such
cases, no one else will.

Judge David Bazelon of the U.S. District Court of
Appeals, District of Columbia, has concluded that
precisely the opposite is the case: because the court
acts, no one else does. “Schools and public agencies
refer their problem cases to you [the judges] be-
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cause you have jurisdiction, because you exercise it,
and because you hold out promises that you can pro-
vide solutions.”® Those who agree with Judge Baze-

lon argue that the inclusion of status offenses permits

parents, schools and other community agencies to
evade responsibility for handling youth problems.
Supreme Court Justice William O. Douglas has com-
mented, “The constitutional contours of the problem
[of delinquency] are still being drawn. Important as
that process may be, a court is not the medium
where the problems of juvenile delinquency will
ultimately be solved. The solution .can emerge cnly
from the community.” 4

Juveniie court jurisdiction is defined not only in '

terms of offenses or behavior but also by age. In
designating age limits, most states have generally
followed the common law principle that young chil-
dren are incapable of harboring criminal thoughts
or understanding the real significance of criminal
actions.

The principle of mitigating the criminal responsibi-
lity of children has ancient origins. Under Roman law,
puberty was the age of accountability. Common law
followed Roman law and attempted to settie the pu-
berty distinction by designating arbitrary ages. Jus-
tice Heher, in his concurring opinion in State v.
Monahan, 15 N.J. 34, 104 A. 2d 21 (1954), summed
up the common iaw principle:

A child is not criminally responsible at common
law for his acts or omissions if he Is of such tender
years as to be incapable of distinguishing between
rignt and wrong, and of understanding the nature of
the particular act. At common law (1) under the age
of seven years the presumption of incapacity is con-
clusive; (2) between the ages of seven and 14 years
there is a rebuttable presumption of incapacity; and
(3) above the age of .14 years there is a rebuttable
presumption of capacity (15 N.J. at 47).

New Jersey's designation of juvenile court juris-
dictional age limits is rooted in common faw. In 1903,
county courts for juvenile offenders, consisting of
the judges of the Courts of Common Pleas, were
established (L. 1803, C. 219). In 1912, courts man-
ned by special juvenile court judges were set up in
first class counties. A comprehensive statutory re-
vision was adopted in 1929, establishing Juvenile
and Domestic Relations Courts and defining their
jurisdiction over children under the age of 16 years
(L. 1929, C. 157; R.S. 9:18-1 et seq.).

The question remained, however, whether Juve-
nile and Domestic Relations Courts had exclusive
jurisdiction over all juveniles under the age of 16,
regardiess of the offense. Legislation passed in 1935
provided that any person under the age of 16 shall be
deemed incapable of committing a crime, including
felony, high misdemeanor, misdemeanor or other

offense (L. 1935, C.C. 284, 285). Notwithstanding

the express terms of statutory law, the court con-
cluded in In re Mei, 122 N.J. Eq. 125 (E. & A. 1937)
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that the Juvenile and Domestic Relations Court did
not have jurisdiction over murder cases.’'® '

The subsequent case of State v. Monahan, 15 N.J.
34, 104 A. 2d 21 (1954) effectively settled the issue
by overturning Mei and holding that the juvenile
court has exclusive jurisdiction over misconduct by
children under 18, including misconduct which would
constitute murder or other heinous crime if com-
mitted by an adult. In clarifying juvenile court juris-
diction over persons between the ages of 16 and 18,
the Legislature in 1946 stated that the juvenile court
may waive jurisdiction over a juvenile age 16 or older
and refer the matter to the prosecutor for trial where
the offense was of a heinous nature (L. 1946, C. 77;
N.J.S.A. 2A:4-15).

New Jersey Juvenile and Domestic Relations
Courts have exclusive jurisdiction *in all cases where
it is charged that a juvenile has committed an act of
delinquency or is in need of supervision” (N.J.S.A.
2A:4-46). If the juvenile is age 16 or older, however,
the court may waive jurisdiction over a case and re-
fer that case to the appropriate court and prosecuting
authority if: 1) there is probable cause to believe the
juvenile. committed an act that if committed by an
adult would constitute homicide or treason, commit-
ted an offense against the person in an aggressive,
violent and willful manner, or committed certain Con-
trolied Dangerous Substances Act violations; and 2)
the court is satisfied that adequate protection of the
public requires waiver and there are no reasoable

prospects for rehabilitation prior to attaining the age

of majority by use of the procedures, services and
facilities available to the juvenile court (N.J.S.A.
2A:4-48). The law also provides that juveniles over
the age of 16 charged with delinquency may eiect to
have their cases referred to adult court (N.J.S.A.
2A:4-49).

Inevitably there will be dissention on whether age
boundaries are too inclusive or oo restrictive with
regard to persons who should be treated as juveniles
or sent to adult court. Ideally, waiver should be lim-
ited to being a means for subjecting to criminal
court jurisdiction those persons who are clearly not
appropriate subjects ot the juvenile justice system.
The types of offenses that are designated as waiver-
able are those which are most likely to shock the
public's conscience and motivate it to demand
punishment. In recent years the waiver mechanism
has been the subject of much debate particuiarly
for this reason. Many believe the waiver process is
of questionable validity, frequently discriminatory
and not sufficiently regulated. The President’s Com-
mission on Law Enforcement and the Administration
of Justice has concluded:

The substance behind the waiver procedure ...
remains unrecognized for what it really is: Not a
scientific evaluation of whether the youth will respond
successtully to a juvenile court disposition but a front
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for society's insistence an retribution or social pro-
tection.®

Guidelines for waiver have characteristically been
vague. Although New Jersey has required a waiver
hearing since prior to the Kent decision, disagree-
ment regarding the types of offenses which should
be considered waiverable and other appropriate
criteria for waiver continues to resurface. A recurring
issue is whether the age limit and/or applicable cri-
teria for waiver should be relaxed to give the court
more discretion to permit prosecution as an aduit.
Some contend that present requirements for waiver
are too restrictive. Few would argue- that the juvenile
system has been unable to deal effectively with juve-
niles who commit violent and aggressive acts or who
are hardened repeat offenders. Many such juveniles,
especially repeat offenders, are cagnizant that, be-
cause of their age, they will be treated more leniently
than if they were adults. Less restrictive criteria
would facilitate the waiver to adult criminal court of
violent and/or hardened repeat offenders who are
considered inappropriate for juvenile justice pro-
cessing. ' '

On the other hand, many question the usefulness
of waiver since juveniles tried as adults are sent to
the same correctional institutions as are juveniles
over age 16 who are adjudicated “delinquent.” In
addition, present court rules require only two day's
notice of a waiver hearing for defense counsel and
many agree this is not long enough to allow counsel
to prepare an adequate representation.

Most juvenile court law and procedure is directed
toward the adjudicatory hearing, with little attention
paid to the pre-adjudicatory stage. Since the majority
of cases never reach the hearing step, competent
guidelines which structure the early stages of court
involvement are equally necessary. Nevertheless,
such guidelines are insufficient. Many of the activi-
ties carried on during this time period—discovery,
motions, diversion decisions, negotiations, admis-
sions of guilt—are vital, if not as important as the
hearing itself. These events and procedures set the
tone for the hearing and have a significant. effect on
its outcome.

Although many states, including New Jersey, func-
tion with court rules relating to the juvenile process,
regulations governing pre-adjudicatory procedures
tend to be vague. Civil and/or criminal court rules are
frequently relied upon to fill gaps.'” Confusion seems
to exist in many jurisdictions regarding the proper
approach to such pre-adjudicatory mechanisms,
particularly since these procedures are associated
with criminal trials and seem awkward in a juvenile
setting. -

Juvenile court discovery has been given little at-
tention by existing statutes, court decisions' and
model court acts. Some court opinions have held
that although delinquency cases can be considered
civil in nature, broad civil discovery rules do not au-
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Jersey. the difference between a “usual” stay of 21
zays and a "usual” stay of 30 days per child admitted
ic detention would amount to a significant cost fac-
tor. For example, assume that 1,200 children would
oe admitted to detention on a yearly basis. At a stay
ot 21 days each, a total of 25,200 child care days
would be given, but at 30 days each the number of
child care days jumps to 36,000. At a minimum of

$25.00 per child care day the 30 day stays would cost
$270.000 a year more than the 21 day stays. Approxi-
mately 37 more detention beds would be needed to
accommodate the 30 day stays, and if these beds
had to be obtained through new construction at
$40,000 per bed, the total additional cost for bed
space would be $1,480,000.

DISSENTING OPINION OF BURRELL IVES HUMPHREYS,
PASSAIC COUNTY PROSECUTOR, REGARDING THE WAIVER
PROCESS IN JUVENILE MATTERS

| respectfully dissent from the Advisory Commit-
tee's recommended standard on the waiver of juve-
niles to criminal court. With reference to Juvenile Ju-
dicial Process Standard 4.8, | recommend the waiver
to adult court should be lowered to age 15 and the
court should be given more discretion to permit adult
crime prosecution in appropriate cases. Under the
oresent law juveniles who should be receiving adult
wreatment are in my opinion not receiving it because
the language of the waiver statute and rule puts too
creat a burden on the State and unduly restricts the
court’s discretion. | have submitted a revised form of
the waiver statute to the New Jersey Supreme Court
Committee on Juvenile Practice. A copy of that
recommended revised statute follows.

Proposed Revision of the Referral Statute Suggested
By Burrell lves Humphreys and Thomas L. Ferro,
Prosecutor and Assistant Prosecutor of Passaic
County

2A:4-48. Referral to Other Court Without Juvenile's
Consent.

The Juvenile and Domestic Relations Court shall
upon motion of the prosecutor and without the con-
sent of the juvenile, waive jurisdiction over a case
and refer that case to the appropriate court and
prosecuting authority having jurisdiction if it finds,
after hearing, that:
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(a) the juvenile was 15 years of age or older at the
time of the charged delinquent act;

(b) there is probable cause to believe that the
juvenile committed a delinquent act which would con-
stitute, if committed by an adult,

(1) homicide;

(2) treason;

(3) robbery;

(4) rape;

(5) arson;

(6) any assauit classified as a high misdemeanor;

(7) any offense against the person committed in
an aggressive, violent and willful manner;

(8) possession of a silencer contrary to N.J.S.A.
2A:151-14; .

(9) a violation of section 19 of the Controlled Dan-
gerous Substances Act (P.L. 1970, c. 226; C.
24:21-19);

(10) any offense classified as a high misdemeanor
where the juvenile has two or more prior convictions
for offenses which if committed by an adult would
have been high misdemeanors; or

(11) conspiracy to commit any of the offenses
enumerated in (1) through (10) inclusive; and

(c) the court is satisfied from an examination of
the nature of the offense charged or from the juve-
nile's prior record of convictions, if any, or both, that
adequate protection of the public requires waiver.
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