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SENATE, No. 808 

-----+---

STATE OF NEW JERSEY
 

PRE-FILED FOR INTRODUCTION IN THE 1976 SE,SSION 

By Senator BATEMAN 

AN ACT relating to offers for the purchase of security of certain 

corporations in certain cases and supplementing Title 49 of the 

Revised Statutes. 

1 BE IT ENACUiD by the Senate and General Aiisembly of the State 

2 of New Jersey: 

1 1. Short title 

2 This act shall be known and may be cited as the" New .Jersey 

3 Corporation 'l'akeover Bid Disclosure Law." 

1 2. Definitions 

2 As used in this act, the following terms shall have the respective 

3 meanings hereinafter set fOl,th, unless the context shall otherwise 

4 reqmre: 

5 a. An U[" associate of the offeror" is]*'~ u', aSiiociate" of a 

5A person means*';;: 

6 (1) Any corporation or other organization of which *"'[the 

7 offeror]H' **snch person H is an officer, director or partner, or 

8 is, directly or indirectly, the beneficial owner of 10% or more 

9 of any class of equity securities; 

10 (2) Any person who is, directly or indirectly, the beneficial 

11 owner of 10;; or lIlorp of any class of equity securities of U[the 

12 offeror]*'" *';"sllch person';:"; 

13 (3) Any trust or ('state ill wllLch ~'<;[the offeror]U ~*such 

14 1Jerson~'* has a substantial beneficial interest or as to which 

15 **[the offeror]"'" 'Hs//ch pet'son"'" serves as trustee or in a 

laA similar fiduciary capacity; or 

16 (4) The spouse of **[the offeror]** usnch person*'~, or any 
u17 relative of U[the offeror]H' ;:'*such person or of such spouse 

u17A who has the same home as **[the offeror]~'* usuah person . 

17B ~'(5) Any IJerson aetinq jointly or in concert with <;;"[that 

EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 
is not enacted and is intended to be omitted in_the law. 
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17c personT'"'' **the ojj'eror u for the lmrpose of acquiring, holding, 

17n or disposillf; of, or excrcisinp any 1'oting rights attached to the 

17E equity securities of (/ target con/pany.* 

18 b. "Bureau" means the Bureau of Securities in the Division of 

19 **[Law]U' *,x'ConsuJ1l('r Affairsu in the Department of Law and 

] 9A Public Safety. 

20 *[c. An "equity security" is: 

21 (1) Any stock or similar security; 

22 (2) Any security convertible, with or without consideration, 

23 into stock or a similar security; 

24 (3) Any warrant or right to purchase stock or a similar se

25 curity; or 

26 (4) Any security carrying any warrant or right to subscribe 

27 to or purchase stock or a similar security.]* 

27A *C. " Equity secttrity" means: 

27B (1) Any stock or similar security carrying, at the time of the 

27c takeover offer, the right to vote on any matter by virtue of the 

27D articles of incorporation, bylaws or governing instrument of the 

27E target company or the right to vote for directors or person, 

27F perfor'ming substantially similar functions by opel'ation of law; 

27G (2) Any security convertible with or without consideration into 

27H stock or a similar securityU, as described in c.(l) above**; 

271 (3) Any warrant or right to purchase stock or a similar 

27,J security**, as described in £:.(1) above*"'; 

27K (4) Any security carrying any warrant or right to purchase 

27L stock or similar securit!J**, as described in c.(l) above H
; or 

27M (5) Any other security which for the protection of investors is 

27N deemed an equity security p1trSuant to regulation of the bureau 

270 chief.*" 

28 d. "Number of shares" means, with respect to any equity se

29 curity which is not stock or a similar security, the number of shares 

30 of stock 01' a silllilar security'~', as ([('scribed in c.(l) above~'*: 

31 (1) Into which such security is convertible; or 

32 (2) Which such equity security evidences or carries the right 

33 to purchase. 

34 *[e. "Offeree" means a person, whether a stockholder of record 

35 or a beneficial mvner, to whom a takeover bid is made. 

36 f. "Offeror" means a person who makes a takeover hid. 

37 g. An "offeror's presently owned shares" is the aggregate num

38 bel' of shares of a target company which are on the date of a 

39 takeover bid either beneficially owned or subject to a right of 

40 acquisition, directly or indirectly, by the offeror and each associate 

41 of the offeror.]" 
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41A "'e. "Offeror" 'means a person who makes or in any way partici

41B pates in making a takeover 0 fIer, and incl1ules all affiliates and 

410 associates of that person. The term does not include a financial 

41n instit1dion or broker-dealer loaning funds or extending credit to 

41E any offeror in the ordinary cottrse of its business, or any account

41F ant, attorney, financial institu,tion, broker-dealer, newspaper or 

41G magazine of general circulation, consultant, or other person fur

41H nishing information, services or advice to or performing ministerial 

41r or administrative duties for an offeror and not otherwise partici

41J pating in the takeover offer. 

41H: f." Oflcree" means ({ t'ecord or beneficial owner of ,uany** 

411. equity "'~'[secl/rities]*:(' ~"'securityH which an offeror acquires or 

41M offet's to acquire in connection with a takeover offer.* 

42 *[h.]* *g.* "Person" includes an individual, a partnership, a 

43 corporation, an unincorporated association or a trust. 

44 *[i.]* *h.* "Shares" means and includes any equity security, 

45 however its units are denominated. 

46 *[j.]* *i.* A "securityholder" of a specified person is one who 

47 owns any security of such person, including common stock, preferred 

48 stock, debt obligations, and any other security convertible into or 

49 evidencing the right to acquire any of the foregoing. 

50 ~'[lc.]'~ ~':i.* A "subsidiary" of a cOlllpany is any corporation 

51 "'*[50% (exclusive of qualif~'ing shares and shares subject to elll

52 ployee stock options) of]"* whose outstanding stock of any class 

53 or classes having by the terms thereof ordinary voting po\ver to 

54 elect a majority of the directors of such corporation, irrespective 

55 of whether or not at the time stock of any other class or classes of 

G6 such corporation shall ha\'c or might have voting power by reason 

57 of the happening of any contingency, is at the time owned by such 

58 company directly or indirectly "'*[through subsidiaries]**'. 

58A *k. An "offeror's presently owned shares" is the aggregate 

58B number of shares of a target company which are on the date of a 

580 takeover bid either beneficially owned or subject to a right of acqui

5Sn sition directly or indirectly, by the offeror and each associate of the 

58E offeror.'" 

59 *[m.]* "'l.* (1) A "takeover bid li or takeover offer"''' is an offer 

60 made by an offeror directly or through an agent by advertisement 

61 or any other written or oral communication to offerees to purchase 

62 such number of shares of any class of equity securities of the target 

62A company that: 

63- (a) Together with the offeror's presently owned shares of 

64 that class, will in the aggregate exceed 10% of the outstanding 

65 shares of such class; or 
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66 (b) Together with an offeror '8 presently owned shares of all 

67 classes of equity securities of the target company, will in the 

68 aggregate, after giving effect to all conversion and purchase 

69 rights held and to be acquired by the offeror, exceed 10% of the 

70 number of shares of stock or a similar security of the target 

71 company which will be outstanding. 

72 (2) A "takeover bid" does not include, with respect to any class 

73 of securities of the target company: 

74 (a) An isolated offer to purchase shares from individual 

75 shareholders not made to shareholders generally; 

76 (b) An offer made by an issuer to purchase its own shares or 

77 shares of a subsidiary; 

78 (c) An offer to purchase shares of a class not registered pur

79 suant to § 12 of the Securities Exchange Act of 1934; 

80 (d) An offer made to not more than 10 persons in this State 

81 during any period of 12 consecutive months; or 

82 (e) An offer as to which the target company, acting through 

82A its board of directors, recolllmends acceptance to i,ts sharehold

82n ors*"', lJrovided that the terms thereof, including any inducements 

82c to officers or d'irectors which are not lnade available to all share

8R holders, have been furnished to shareholders*". 

83A *(f) An offer effected by or th1'ough a broker-dealer m the 

83B ordinary course of his business without solicitation of orders to 

83c sell equity securities of the target company; 

83n (g) An offer, if the acquisition by the offeror, in the instant 

83E transaction and in all acquisitions of equity securities of the same 

83F class during the preceding 12 months, does not exceed 2% of that 

83G class of outstanding equity securities of the target company;* 

8311 *"'(h) An oD'e1' tu jJlln;]wse shares of a company whose capital 

831 assets do not exceed $5,000,000.00 ;*,:, 

84 *[n.]* *m.'" A "target company" is any corporation *[(other 

85 than a domestic insurer subject to the provisions of P. L. 1970, c. 22 

86 (C. 17:27A-1 et seq.), organized under the laws of New Jersey or 

87 having its principal place of business in New Jersey, whose shares 

88 of any class of equity securities are the subject of a takeover bid.]* 

89 *01' other issuer of securities which is either organized ~mder the 

90 laws of the state or has its principal place of business or substantial 

91 portion of its total assets in this State. A target comlJany does not 

92 include: 

93 (1) A domestic ins1trer subject to the prorisions of P. L. 1.970, 

94 c.22 (C. 17:27A-1 et seq.); or 

95 (2) A bank in the possession of the Commissioner of Banking 

96 pursuant to the provisions of C. 17:9A-266 et seq.; or 
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97 (3) A savings and loan association umdergoin,r; dissolution and 

98 liquidation pursuant to the provisions of C. 17:12B-288 et seq. and 

99 C. 17 :12B-270.* 
1 3. Disclosure 

2 a. ]'iling requirements. No offeror shall make a takeover bid 

3 unless at least 20 days before such takeover bid is made such 

4 offeror has filed with the burean and has *[delivered]· ·sent by 

5 certified mail* to the target company "at its principal office* a 

6 statement containing the information required by tbis section and 

I such takeover bid lIa~ ~'''''[bcell appro\'ed]*'" Hbeen permitted to 

7A proceed*" by the bureau chief in tIle manner hereinafter prescribed 

IB in *[section 4 of]* this act. '~The material terms of the proposed 

70 offer shall be publicly disclosed by the offeror to the leading tv'ire 

7]) services for the financial press.'" 

8 *[b. Content of statement. The statement to be filed with the 

9 bureau hereunder shall be made under oath or affirmation and 

10 shall contain the following information: 

11 (1) The name and address of the offeror and each associate 

12 of the offeror (hereinafter called" acquiring party"), and 

13 (a) If such person is an individual, his principal occupation 

14 and all offices and positions held during the past 5 years, and 

15 any conviction of crimes other than minor traffic violations 

16 during the past 10 years; 

17 (b) If such person i8 not an individual, a report of the nature 

18 of its business operations during the past 5 years or for such 

19 lesser period as such person and any predecessors thereof 

20 shall have been in existence; an informative description of the 

21 business intended to be done by such person and such person's 

22 subsidiaries; and a list of all individuals who are or who have 

23 been selected to become directors or executive officers of such 

24 person, or who perform or will perform functions appropriate 

25 to such positions. Such list shall include for each such in

26 dividual the information required by subparagraph (a) of this 

27 paragraph. 

28 (2) The source, nature and amount of the consideration used 

29 01' to be used in effecting the takeover, a description of any 

30 transaction wherein funds were or are to be obtained for any 

31 such purpose (including the nature of the participation of any 

32 broker-dealer in arranging for such financing), and the identity 

33 of persons furnishing such consideration, provided, however, 

34 that where a source of such consideration is a loan made by a 

35 United States bank in such lender's ordinary course of business, 

36 the identity of the lender shall remain confidential, if the person 

37 filing such statement so requests.]* 
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38 "'b. The disclosure statement shall be filed on forms prescribed 

39 by the bureau chief, and shall be accompanied by a consent by the 

40 offerOt" to service of process and the filing fee specified in section 

41 **[7]** *'~11f.'*, and shall contain the following infonnati011 and 

42 such additional information as the bureau chief, by regtllation pre

42A scribes: 

43 (1) The identity of and material information concerning the 

44 offeror, including: 

45 (i) If the offeror is a corporation, information concerning its 

46 organization, including the yeclr and jurisdiction of its orga

47 nization, a description of each class of its capital stock and long

48 term debt, a description of the b'usiness done by the offeror and 

49 its affiliates and any material changes therein during the past 

50 3 years, a description of the location and character of the prin

51 cipal properties of the offeror and its affiliates, a description 

52 of any material pending legal or administrative proceedings 

53 in which the offeror or any of its affiliates is a party, the names 

54 of all directors and executive officers of the offeror and their 

55 material business activities and affiliations during the past 

56 3 years; 

57 (ii) If the offeror is not a corporation, information concern

58 ing the background of the person, including his material busi

59 ness activities and affiliations during the past 3 years, and a 

60 description of any material pending legal or adm'inistrative 

61 proceeding in 1chich *'~[hc]** **that person** is a party, as 

62 well as any convi,ction of crimes other than minor traffic vio

63 lations during the past 10 yeat'S; 

64 (2) The source and amount of funds or other consideration 

64A used or to be used in acquiring any equity security, including a 

65 statement describing any securities which are being offered in 

66 exchange for the equity securities of the target company, and 

67 if any part of the acqtlisition price is or will be represented by 

68 borrowed funds or other consideration, a description of the 

69 transaction and the names of all parties; provided, however, that 

70 where a source of such consideration is a loan made by a banking 

71 institution in such lender's ordinary course of business, the iden

72 tity of the lender shall remain confidential, if the person filing 

73 the statement so requests.~' 

74 (3) Audited financial information as to the earmngs and 

75 financial condition of such *"[acquiring party]** ':"~offeror*\; 

76 for the preceding 5 fiscal years of such ;"'~[aequiring party]*'" 

77 **offerorH or for such lesser period as such U[acquiring 
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77A party]** **offeror** and any predecessors thereof shall have 

78 been in existence), and similar unaudited information as of a 

79 date not earlier than 90 days prior to the filing of the statement. 

80 (4) Any plans or proposals which such **[acquiring party]** 

81 uofferOT u may have to liquidate such target company, to sell 

82 its assets or merge or consolidate it with any person, or to make 

83 any other material change in its business or corporate structure 

84 or management (with particular emphasis upon the changes that 

85 will occur within the State of New J el'sey) and full details as to 

86 the manner in which the acquisition will be accounted for on 

87 the records of the f'*[acquiring party]** **offeroru . 

88 • (5) The number of shares or units of any equity security of the 

89 target company of which each oO.'eror is the record or beneficial 

90 owner or which the offeror has a right to acquire, directly or 

91 indirectly; 

92 (6) Information as to any contracts, arrangements, under

93 standings or negotiations with any person with respect to any 

94 equity security of the target company, including transfers of any 

95 equity security, joint ventures, loan or option arrangements, puts 

96 and calls, lJuarantees of loan, guarantees against loss, guarantees 

97 of profits, division of losses or profits, or the giving or withhold

98 ing of proxies, naming the persons with whom those contracts, 

99 arrangements or understandings have been entered into; 

100 (7) Information as to any contracts, arrangements, under

101 standings or negotiations with any person who is an officer, 

102 director, administrator, manager, execut,ive employee or record 

103 or beneficial owner of equity securities of the target company 

104 with respect to the tender of any equity securities of the target 

105 company, the purchase by the offeror of any equity securities 

106 owned by that person otherwise than pursuant to the takeover 

107 offer, the retention of any person in his present position or in any 

108 other management position or with respect to that person lJiving 

109 or withholding a favorable recommendation to the takeover offer; 

110 and 

111 (8) A description of the provisions made or to be made for 

112 providing all material information concerning the takeover oO'er 

113 to the offerees, including a description of the proposed takeover 

114 offer in the form proposed to be published or sent the offerees 

115 initially disclosing the takeover offer.* 

116 *[(5)]* *(9)* The number of shares of any security subject 

117 to the takeover bid which such *"'[acquiring party]U **offeror"'" 

118 proposes to acquire, and the terms of the takeover bid referred 
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119 to in subsection n., and a statement as to the method by which 

120 tIle fairness of the ]ll'oposal to tl18 offerees was arrived at. 

121 *[(6) The amount of each class of any security subject to the 

122 takeover bid which is beneficially owned or concerning which 

1~3 there is a right to acr;nire hen('r.C'i1~1 nwnel'ship ]1;' s11ell aC(luirinrx 

124 party. 

125 (7) A full description of any contracts, arrangements or under

126 standings with respect to any security subject to tbe takeover 

127 bid in vlbich such acquiring party is involved, including but not 

128 limited to transfer of any of the securities, joint ventures, loan 

129 or option arrangements, puts or calls, guarantees of loans, 

130 guarantees against loss or guarantees of profits, division of 

131 losses or profits, or the giving or withholding of proxies. Such 

132 description shall identify the persons with whom such contracts, 

133 arrangements or understandings have been entered into.]* 

134 ~'[(8)]* *(10) '" A description of the purchase of any security 

135 subject to the takeover bid during the 12 calendar months 

pfL'cedillg the filing of the stat('ml'llt, by such U[acquiring 

]37 party]":'" uo/fe/,or";', im'lllding nle llat(·;:.; of pul'<.'ha:::;c, naUH'S of 

]38 the purcl!a;:.;crs, and eOl1~:ideration paid or agreed to be paid 

138A therefor. 

139 *[(9)]* *(11)* A description of any recommendations to 

140 purcbase any security subject to the takeover bid made during 

141 the 12 calendar montbs preceding the filing of the statement, by 

142 such **[acquiring party]U ~'*offeror~'~', or by anyone based 

143 upon interviews or at the :::;uo'o'estion of such **[acquirino.'
~b 0 

143A party]**' Hofferor H 
'. 

144 *[(10)]* *(12)* Copies of all tender offers for, requests or 

145 invitations for tenders of, excbange offers for, and agreements to 

146 acquire or exchange any securities subject to the takeover bid 

147 and (if distributed) of additional soliciting material relating 

148 thereto. 

149 *[(11)]*~(13)* The terms of any agreement, contract or 

150 understanding made with any broker-dealer as to solicitation of 

151 securities subject to the takeover bid for tender, and the amount 

152 of any fees, commissions or other compensation to be paid to 

153 broker-dealers with regard thereto. 

154 *[(12)]* *(14)* Such additional information as the bureau 

155 chief may by rule or regulation or order prescribe as necessary 

156 or appropriate for the achievement of the functions and objec

157 tives described in section 4 of this act. 
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158 If the person required to file the statement referred to in 

159 subsection a. is a partnership, limited partnership, syndicate or 

160 other group, the bureau chief may require that the information 

16] called for by paragraphs (1) through *[(12)]~' *(14)* shaH be 

162 given with respect to each partner of such partnership or limited 

163 partnership, each member of such syndicate or group, and each 

164 person who controls such partner or member. If any such partner, 

165 member or person is a corporation or the person required to file 

166 the statement referred to in subsection a. is a corporation, the 

167 bureau chief may require that the information called for by 

168 paragraphs (1) through *[(12)]* *(14r shall be given with 

169 respect to such corporation, each *~'[office]** uofficeru and 

170 director of such corporation, and each person who is directly 

171 or indirectly the beneficial owner of more than 10% of the out

172 standing voting securities of such corporation. 

173 If any material change occurs in the facts set forth in the 

174 statement filed with the bureau and sent to such target company 

175 pursuant to this section, an amendment setting forth such change, 

176 shall be filed with the bureau and sent to such target company 

177 within 2 business days after the person learns of such change. 

178 *[c. Alternative filing methods. If any takeover bid referred to 

179 in subsection a. is proposed to be made by means of a registration 

180 statement under the Securities Act of 1933 or in circumstances 

181 requiring the disclosure of similar information under the Securities 

182 Exchange Act of 1934 or under a State law requiring similar 

183 registration or disclosure, the person required to file the statement 

184 referred to in subsection a. may incorporate relevant portions of 

185 such documents in furnishing the information called for by that 

186 statement.]· 

1 4. *~'[Approval by bureau chief]** U Permission to proceed*"; 

1A hearings 

2 a. The bureau chief shall **[approve]*'" **permit'u any take

3 over bid referred to in subsection *[3]*a of *section 3 0/* this act 

4 Uto proceed** unless after a public hearing thereon, referred to 

4A in subsection b. of this section, he finds tLat: 

5 U[(l) After the proposed takeover the target company would 

6 not be able to satisfy the requirements for the issuance of a 

7 license authorizing it to perform a function for which it is pres

8 ently licensed by this State; 

9 (2) The effect of tbe takeover would be substantially to lessen 

10 competition in one of the target company's lines of business in 

11 this Stato or tend to create a monopoly therein ;]** 
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12 **[(3)]** **(1)** The financial condition of the offeror is 

13 such as U[might]U Uto U jeopardize the financial stability of 

14 the target company, or prejudice the interests of any employees, 

15 **[customers or creditors]U or **[any remaining]U security

16 holders who are unaffiliated with the offeror; 

17 **[(4)]** U(2)** The terms of the takeover bid are unfair 

18 U[and unreasonable]** u or inequitable U to the securityholders 

18A of the target company; 

19 **[(5)]U *~'(3)** The plans and proposals which the offeror 

20 has to make any material change in the target company's busi

21 ness or corporate structure or management, are not in the interest 

22 of the target company's uremainingH securityholders, UorU 

23 employees, **[customers or creditors, or of the public]U; 

24 **[(6)]** **(4)U The competence, experience and integrity 

25 of those persons who would control the operation of the target 

26 company are such that it would not be in the interest of the 

27 target company's ,x'*re'tnaining U securityholders, ~'*or** em

28 ployees, **[customers or creditors or of the public]*" to permit 

28A the takeover; or 

29 **[(7)]U *"(5)** The terms of the takeover bid do not com

30 ply with the provisions U[of section 6]*" of this act. 

31 b. A public hearing shall be held at a time and place fixed by 

32 the bureau chief if, within 20 days after the filing of the statement 

33 referred to in subsection *[3]*a of *section 3 0/* this act, he shall 

34 determine that such a public hearing is necessary or shall receive 

35 from the target company, acting by resolution of it.s board of 

36 directors, a written request for such a public hearing*", unless 

36A the bureau chief finds that no ca1lse for hearing exists*". Written 

37 notice of such determination or of the receipt of such request 

38 shall be promptly sent to the offeror and the target company 

39 by the bureau chief. At least 20 days' notice of the holding of 

40 any such public hearing shall be given by the bureau chief to 

41 the offeror filing the statement and to the target company. No 

42 less than 7 days' notice of such public hearing shall be given 

43 by the offeror filing the statement to such other persons as may 

44 be designated by the bureau chief. The target company shall give 

45 such notice to its securityholders. The bureau chief shall make 

45A a determination within *[30]* *60* days after the conclusion 

46 of such hearing. At such hearing, the offeror filing the state

47 ment, the target company, U[any person to whom notice of hear

48 ing was sent,]U and any other person Uthe bureau chief deter

49 termines has sufficient interest*" *"[whose interest may be affected 
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49A thereby] .... shall have the right to present evidence, examine and 

50 cross-examine witnesses, and offer oral and written arguments and 

51 in connection therewith shall be entitled to conduct discovery pro

52 ceedings in the saIlle manner as is U[presently]** allowed in the 

53 Superior Court of this State"", or purs/lant to such other procedure 

54 as may be established by the bl/reau (;hief**. All discovery pro

55 ceedings shall be concluded not later than 3 days prior to the com

56 mencement of public hearings. 

1 5. Mailing shareholders; payment of expenses 

2 To the extent permitted by applicable Federal laws, rules and 

3 regulations, all notices of public hearings held pursuant to section 4 

4 of this act shall be mailed by the target company to its shareholders 

5 within 5 business days after the target company has received such 

6 ·[security for the payment of such expenses, such offeror shall 

7 file]* ·notification from the bureau chief. The cost* of mailing 

8 shall be borne by the offeror making the filing. As security for the 

9 payment of such expenses, such offeror shall file with the bureau 

10 an aceptable bond or other deposit in an amount to be determined 

11 by the bureau. 

1 ·[6. Provisions of takeover bids. 

2 a. Where a takeover bid is sent by mail to offerees, it shall be 

3 accompanied by a copy of the statement filed with the bureau 

4 pursuant to section 3 of this act. 

5 b. No offeror may make a takeover bid involving a target 

6 company which is not made to its shareholders in this State, or 

7 which is not made rat.ably to all shareholders (in this State and 

8 every other state with whose blue sky laws or similar law the 

9 offeror can comply after reasonable diligence) on substantially the 

10 same terms.]· 

1 *[7. Recommendations to accept, reject 

2 a. Copies of all advertisements, circulars, letters or other written 

3 solicitation or recommendation to offerees to accept or reject a 

4 takeover bid published by the offeror or the target company shall 

5 be filed with the bureau and sent to the target company or the 

6 offeror, respectively, not later than the time copies of such solici

7 tation or recommendation are first published or sent or given to 

8 offerees. 

9 b. Solicitation materials used in connection with a takeover offer 

10 shall not contain any false statement of a material fact or omit to 

11 state a material fact necessary to make the statements therein 

12 not misleading. The bureau chief may by order prohibit the use 

13 of any solicitation materials deemed false or misleading.]* 

1 *6. Time for filing 
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2 a. Copies of all advertisements, circulars, letters or other 

3 materials p'ublished by the offeror or the target company, soliciting 

4 or requesting the acceptance or rejection of the takeover offer, with 

5 the exception of the initial press release by the offeror to the wire 

6 services announcing the intention to make a takeover offer, shall be 

7 filed with the b1treau chief and sent to the target company or offeror, 

8 respectively, not later than the time copies of such solicitation or 

9 recommendation are first published or sent or given to offerees. 

10 b. The materials described in subsection a. of this section shall 

11 not contain any untrue statement of a material fact or omit to state 

12 a material fact necessary in order to make the statements made, in 

13 the light of the circumstances under which they were made, 

14 not misleading. The burealt chief may by order prohibit the use of 

15 any materials deemed false or misleading.* 

1 *[8.]* *7.* Investigations 

2 a. The bureau may make such investigations within or outside 

3 of this State as it deems necessary to determine whether any person 

4 has violated or is about to violate the provisions of this act or any 

5 order of the bureau chief, and may require any person subject to 

6 the investigation to pay the actual costs of the investigation 

7 including $50.00 per day for the time of the investigator. The 

8 bureau chief shall have power to issue subpenas and subpenas 

9 duces tecum to require the attendance of any person and the 

10 production of any papers for the purposes of such investigation. 

11 **[N0 person shall be excused from testifying on the ground that 

12 his testimony would tend to incriminate him, but if, after asserting 

13 his claim of the privilege, he is required to testify, he shall not 

14 be prosecuted Or penalized on account of any transactions concern

15 ing which he does testify.]*" 

16 Ub. If, in the course of any investigation or hearing conducted 

17 by the bureau chief pursuant to this aet, a person refuses to answer 

18 a question or questions or produce evidence of any kind on the 

19 ground that he will be exposed to criminal prosecution or penalty 

20 or to forfeiture of his estate thereby, the bureau chief may order 

21 the person to answer the question or questions or produce the re

22 quested evidence and confer immunity as in this section provided. 

23 If upon issuance of sllch an order, the person c01nplies therewith, 

24 he shall be immune from having such responsive answer given by 

25 him or such responsive evidence produced by him, or evidence 

26 derived therefrom used to expose him to criminal prosecution or 

27 penalty or to a forfeiture of his estate, except that such person 1'nay 

28 nevertheless be prosecuted for any perjury committed in such 
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29 answer or in producing such evidence, or for contempt for failing 

30 to give an answer or produce evidence in accordance with the order 

31 of the bureau chief and any such answer given or evidence pro

32 duced shall be admissible against him upon any criminal investi

33 gation, proceeding or trial against him for such perjury, or upon 

34 any investigation, proceeding or trial against him for such con

35 tempt.*'" 

1 *[9. Injunctions; prohibitions against voting securities; seques

2 tration of voting securities 

3 a. Injunctions. Whenever it appears to the bureau chief that 

4 any offeror or any director, officer, employee or agent thereof has 

5 committed or is about to commit a violation of this act or of any 

6 rule, regulation or order issued by the bureau chief hereunder, the 

7 bureau chief may apply to the Superior Court for an order enjoin

8 ing such offeror or such director, officer, employee or agent thereof 

9 from violating or continuing to violate this act or any such rule, 

10 regulation or order, and for such other equitable relief as the 

11 nature of the case and the interests of the target company's 

12 securityholders, employees, customers or creditors or of the public 

13 may require.]* 

1 *8. Prohibited acts. No person shall engage in any fraudulent, 

2 deceptive or manipulative acts or practices in connection with a 

3 takeover offer. Fraudulent, deceptive and manipulative acts or 

4 practices include, without limitation: 

5 a. Solicitation of any offeree for acceptance or rejection of a 

6 takeover offer, or acquisition of any equity security of a target 

7 company pursuant to a takeover offer, that **[is not effective]*'*' 

8 **has not been permitted to proceed*'" or exempt under this act. 

9 b. Publication or use in connection with the offer of any untrue 

10 statement of material fact or omitting to state a material fact 

11 necessary in order to make the statements made, in light of the 

12 circumstances under which they were made, not misleading, but not 

13 including the mailing by a target company to the record or beneficial 

14 owners of its equity securities of solicitation materials published 

15 by an offeror. 

16 c. Sale by any officer, director, affiliate or associate of a target 

17 company of all or any part of their equity securities to the offeror 

18 at a price higher than that to be paid to the offerees pursuant to the 

19 offer, unless the sales are made at the then existing market price. 

20 d. Acquisition by the offeror, after announcement of the takeover 

21 offer and prior to its termination, of equity securities of the target 

22 company otherwise than pursuant to the takeover offer. 



14 

1 9. Takeover offer 

2 a. An offer shall provide that any equity securities of a target 

3 company deposited or tendered pursuant to a takeover offer may be 

4 withdrawn by or on behalf of any offeree at any time up to the 

5 third day prior to the announced termination date, except as the 

6 bureau chief may otherwise prescribe by rule or order for the pro

7 tection of the offerees. 

8 b. If an offeror makes a takeover offer for less than all the out

9 standing equity securities of any class, and if the number of securi

10 ties deposited or tendered pursuant thereto is greater than the 

11 number the oD'eror has offered to accept and pay for, the securities 

12 shall be accepted pro rata, disregarding fractions, according to the 

13 number of securities deposited or tendered by each offeree. 

14 c. If an offeror varies the term of a takeover offer before its l 

15 expiration date by increasing the consideration offered to the 

16 offerees, the offeror shall pay the increased consideration for all 

17 equity securities accepted, whether the securities have been 

18 accepted by the offeror before or after the variation in the terms of 

19 the offer. 

20 d. No offeror shall make a takeover offer at any time when an 

21 administrative or injunctive proceeding has been brought by the 

22 bureau chief against the offeror for violation of this chapter that 

23 has not been finally determined. 

24 e. An offeror may not make a takeover offer involving a target 

25 company which is not made to the owners of equity securities of the 

26 target company who are residents of this State.* 

1-13 *[b. Voting of securities; when prohiibted.]* *10.* **Voting of 

14 securities; restrictions. ** No security of a target company ac

15 quired pursuant to a takeover bid in contravention of the provi

16 sions of this act or of any rule, regulation or order ~ssued by the 

17 bureau chief hereunder may be voted at any shareholders' meeting, 

18 or may be counted for quorum purposes, and any action of share

19 holders requiring the affinnatiYe vote of a percentage of shares 

20 may be taken as though such securities were not issued and out

21 standing; but no action taken at any such meeting shall be invali

22 dated by the voting of such securities, unless the action would 

23 materially affect control of the target company or unless a court 

24 of this State has so ordered. If a target conlpany or the bureau 

25 chief has reason to believe that any equity security of the target 

26 company has been or is about to be acquired in contravention of 

27 the provisions of this act or of any rule, regulation, or order issued 

28 by the bureau chief hereunder, the target company or the bureau 
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29 chief may apply to the Superior Court to enjoin any such acquisi

30 tion, to enjoin the voting of any security so acquired, to void any 

31 vote of such security already cast at any meeting of shareholders, 

32 and for such other equitable relief as the nature of the case and 

33 the interests of the target company's securityholders, employees, 

34 customers or creditors or of the public may require. 

35 ·[c. Sequestration of voting securities.]" In any case where an 

36 offeror bas acquired or is proposing to acquire any voting securities 

37 in violation of this act or any rule, regulation or order issued by 

38 the bureau chief hereunder, the Superior Court may, on such notice 

39 as the court deems appropriate, upon the application of the target 

40 company or the bureau chief seize or sequester any voting securities 

41 of the target company owned directly or indirectly by such offeror 

42 and issue such orders with respect thereto as may be appropriate 

43 to effectuate the provisions of this act. Notwitbstanding any 

44 other provisions of law, for the purposes of this act the 

45 situs of tbe ownership of the securities of target companies shall 

46 be deemed to be in this State. 

1 *[10. Violations 

2 Tbe following shall be violations of this act: 

3 a. The failure to file any statement, amendment, or other material 

4 or to obey any order of the bureau chief pursuant to subsections 

5 3 a. or b., or 7 b. of this act; or 

6 b. The malcing of a takeover bid unless tbe bureau chief has 

7 given his approval tbereto (each takeover bid so made by adver

8 tisement or to a particular offeree constituting a separate violation 

9 under this subsection). 

10 c. The making of any untrue statement of a material fact or the 

11 omission to state any material fact necessary in order to make 

12 the statement made, in the light of the circumstances under which 

13 it is made, not misleading, or to engage in any fraudulent, deceptive 

14 or manipulative acts or practices, in connection with any takeover 

15 bid, or any solicitation of offerees in opposition to or in favor of 

16 any such takeover bid.]· 

1 ""[11. Criminal proceedings 

2 Whenever it appears to the bureau chief that any offeror or any 

3 director, officer, employee or agent thereof has committed a willful 

4 violation of this act, the bureau chief may cause criminal proceed

5 ings to be instituted in the Superior Court against such offeror or 

6 the responsible director, officer, employee or agent thereof. Any 

7 offeror willfully violating this act may be fined not more than 

8 $1,000.00. Any individual who willfully violates this act may, if 
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9 such willful violation involves the deliberate perpetration of a 

10 fraud upon the bureau, be imprisoned not more than 2 years.]· 

11 ·11. Promulgation of regulations 

12 a. This act shall be administered by the Chief of the Bureau of 

13 S('curities in the Division of **[Law]** UConsumer Affairs** in 

14 the Department of Law and Public Safety, who may promulgate 

15 regulations neceSSaTy to carry out the purposes of this act, includ

16 ing regulations defining fraudulent, deceptive and manipulative 

17 acts and practices and other terms used herein. 

18 b. The bureau chief shall set a filing fee for a disclosure statement 

19 filed by an offeror and the same amount for a request for hearing 

20 filed by a target company. Such fees **[shall]** umayu be set 

21 so as to raise sufficient revenue for funding the purposes of this aet. 

1 12. Injunctions 

2 a. Whenever it appears to the bureau chief that any person has 

3 engaged or is about to engage in any act or practice constituting 

4 a violation of any provision of this act or any regulation or order 

5 adopted under this act, the bureau chief may investigate and iss7te 

6 orders and notices including cease and desist orders and notices. 

7 In addition to all other remedies, he may bring an action in any 

8 Superior Court of this State in the name and on behalf of the State 

9 against any person or persons participating in or about to partici

10 pate in a violation, to enjoin those persons from continuing or doing 

11 any act in violation of this act or to enforce compliance. In any court 

12 proceedings, the bUTeau chief may apply for and on d1w showing 

13 be entitled to have issued the court's s1tbpena requiring the appear

14 ance of any defendant and **[his]** **the defendant's"" employees 

15 or agents and the production of documents, books and records as 

16 rnay appear necessary for the hearing of the petition, to testify and 

17 give evidence concerning the acts or conduct or things complained 

18 of in the action. Upon a proper showing, the court may grant a 

19 permanent or preliminary injunction or temporary restraining 

20 order or may order rescission of any sales tenders for sale. pur

21 chase or tenders for pU1'chase of equity securities determined to be 

22 unlawful under this act or any rcgulcttion or order of the bureau. 

22A chief. 

23 b. Whenever any person has engaged or is about to engage in any 

24 act or practice cons"tituting a violation of this act or any regulation 

25 or order adopted thereunder, the offeror, target company or any 

26 record or beneficial owner of an equity security of the target com

27 pany may bring an action **[in the county where the target com

28 pany has its principal business office in the StatelH to enjoin that 

29 person from continuing or doing any act in violation of this act or to 
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30 enforce compliance. Upon a proper showing, the court may grant a 

31 permanent or preliminary injunction or temporary restraining 

32 order or may order rescission of any sales, tenders for sale, pur

33 chases or tenders for purchase of equity securities determined to be 

34 wnlawful under this act or any regulation or order of the bureau 

35 chief. 

1 13. uCriminalu Penalties. 

2 a. Any person who makes a takeover offer involving a target 

3 company without a disclosure statement required under section 3, 

4 may be imprisoned for a period not to exceed 1 year, or fined an 

5 amount not to exceed $10,000.00 or both. 

6 b. Any person who, in connection with a takeover offer, knowingly 

7 makes or causes to be made to the bureau chief any representation 

8 of a material fact which he knows to be false, or knowingly withholds 

9 or causes to be withheld from the bureau chief any information the 

10 disclosure of which he knows is necessary, in light of the circum

11 stances, to make not misleading other representations of 'material 

12 facts made or caused to be made by him to the bureatt chief, may be 

13 imprisoned for a period of not less than 1 year nor more than 

14 5 years, or fined an amount not to exceed $50,000.00 or both. 

15 c. Any person who in connection with a takeover offer knowingly 

16 publishes or causes to be published any representation of a material 

17 fact which he knows to be false, or knowingly omits to publish 

18 information which he knows is necessary, in light of the circum.

19 stances, to make not misleading other representation of material 

20 facts published or caused to be published by him, may be imprisoned 

21 for a period not less than 1 nor more than 5 years, or fined an 

22 amount not to exceed $50,000.00, or both, provided, however, this 

23 subsection shall not apply to the mailing by a target company to 

24 the record or beneficial owners of its equity securities of solicitation 

25 materials published by an offeror. 

26 d. Any person who knowingly violates any provision of this act 

27 for which a specific criminal penalty is not otherwise provided may 

28 be imprisoned for a period not to exceed 1 year, or fined an amount 

29 not to exceed $10,000.00, or both. 

30 U[e. Nothing herein limits the power of the State to punish any 

31 person for conduct which constitutes a crime under any other 

32 statute.]u 

1 U 14. Civil Penalties. 

2 In addition to any other sanctions herein or otherwise provided 

3 by law, the bureau chief, upon notice and hearing, may impose a 

4 penalty not exceeding $10,000.00 for any violation of this act or 
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[) of any nile or rC9ltlatiou dltly issltpd hereunde1·. Such penalty 

6 shall be r('e01'ered l)y and in the name of the bureau chief in a civil 

7 action by a summary IJrOceeding 1tnder the Penalty Enforcem.ent 

8 Law (C. 2A:58-1 et seq.) in the Superior Court, County Court, 

9 county district court or a municipal court. all of which shall have 

10 ,jurisdiction to enforce said ppnalty Enforcement Law in connec

11 tion with this act. H7here any 1,iolation of this act or of any 1"ule 

12 or regulation dul:lJ issued hereunder is of a continuing nature, each 

13 day during which such violation continues after the date (i;red by 

14 the bureau chief in any order or notice for the correction or tprrni

15 nation of such violation, shall constitute an additional sew/rate and 

16 distinct offpnse, e:rcept during the time an appeal fr01l1 said order 

17 or notice may bl', taken or is pending.** 

1 H'[14.]** (15 )'x'* Rights and remedies.H 

2 a. Any offeror who purchases an equity security I'll connectio~ 

3 with a takeover offer 110t in compliance with tMs act or by means 

4 of any untrue statement of a nwterial fact or any omission to state 

5 a material fact necessary in order to 'make the statements made, in 

6 light of the circnmstrl11ces ltnder which they were made, not mis

7 leading, shall be liable to the person selling the security to him. 

8 That person may sue either at law orin eq1/ity.* 

1 *[12. Civil liabilities]* 

2 *[a.]* As used in this section, "damages" means an amount equal 

3 to the market value of the shares acqUiired by the offeror plus any 

4 dividends or interest paid thereon to the offeror or any person 

5 holding under him and minus the consideration received for the 

6 shares from the offeror. For the purpose of paragraph (2) of 

7 subsection *[c.]* ';;'b.'" of this section, market value **[is measured 

8 either]** ~'*is the greater of the market va11le** on the date the 

9 action is commenced or on the date of tender. For the purpose of 

10 subsection '~[f.]* "'e. '" of this section, market value is measured on 

lOA the date when the offer to pay damages is made. 

11 f.'[b. Any offeror who makes a takeover bid in violation of this act 

12 is liable to any offeree whose shares are taken up pursuant to the 

13 takeover bid.]~' 

14 *[c.]* *b. * An offeree who is entitled to recover pursuant to 

15 subsection *[b.]* *0.* may bring a civil action: 

16 (1) To recover such shares, if the offeror still owns them, 

17 together with all dividends or interest received thereon, costs 

18 and reasonable attorneys' fees, upon the tender of the considera

19 tion received from the offeror; or 

20 (2) For the substantial equivalent in damages. 
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21 ""[d.]* *c. "" Every person who directly or indirectly controls a 

22 person liable under subsection b., every partner, principal executive 

23 officer or director of such person, every person occupying a similar 

24 status or performing similar functions, every employee of such 

25 person who materially aids in the act or transaction constituting the 

26 violation, and every broker-dealer or agent who materially aids in 

27 the act or transaction constituting the violation, is also liable jointly 

28 **[01']** **and*'''' severally with and to the same extent as such 

29 person, unless the person liable hereunder proves that he did not 

30 kno"', and in the exercise of reasonable care could not have known, 

31 of the existence of the facts by reason of which the liability is 

32 alleged to exist. There shall be contribution as i.n cases of contract 

33 among the sevC'ral p('rsons so liabk 

34 ~'[e.]'" "'d. * Any tender specified in this ''''''[action]*'''' 'x'';· section U 

3,3 llla,\' be made at any time before entry of judgment. 

36 *[f.]* *e. * If any person liable by reason of subsection *[b. or 

37 d.]* *a. or c.* makes a written offer, before suit is brought, to return 

38 the shares taken up pursuant to the takeover bid, together with all 

39 dividends or interest received thereon, upon the tender of the 

40 consideration received from the offeror, or to pay damages if the 

41 offeror no longer owns such shares, an offeree is not entitled to 

42 maintain a suit under this section if he has refused or failed to 

43 accept such offer within 30 days of its receipt. 

1 *[13. Rules and regulations 

2 The bureau chief may, in accordance with the Administrative 

3 Procedures Act, upon notice and opportunity for all interested 

4 persons to be heard, issue such rules, regulations, and orders as 

5 shall be necessary to carry out the provisions of this act. 

1 14. Jurisdiction; consent to service of process 

2 The courts of this State are hereby vested with jurisdiction over 

3 every offeror not resident, domiciled, or authorized to do business 

4 in this State who files a statement with the bureau under this act, 

5 and over all actions involving such offeror arising out of violations 

6 of this act, and each such offeror shall be deemed to have performed 

7 acts equivalent to and constituting an appointment by such an 

8 offeror of the bureau chief to be his true and lawful attorney upon 

9 whom may be served all lawful process in any action, suit or pro

10 ceeding arising out of violations of this act. Copies of all such 

11 lawful process shall be served on the bureau chief or any of hi3 

12 staff at his office, and transmitted by registered or certified mail 

13 by the bureau chief or any of his staff at his office to such offeror 

14 at his last known address. 
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1 15. Judicial review; order in lieu of prerogative writ. 

2 a. Any person aggrieved by any act, determination, rules, regula

3 tion, or order or any other action of the bureau chief pursuant to 

4 this act may appeal to the Superior Court. The court shall conduct 

5 its review without a jury and by trial de novo, except that if all 

6 parties, including the bureau chief, so stipulate, the review shall 

7 be confined to the record. Portions of the record may be introduced 

8 by stipulation into evidence in a trial de novo as to those parties 

9 so stipulating. 

10 b. The filing of an appeal pursuant to this section shall stay 

11 the application of any such rule, regulation, order or other action 

12 of the bureau chief to the appealing party unless the court, after 

13 giving such party notice and an opportunity to be heard, determines 

14 that such a stay would be detrimental to the interests of the target 

15 company's security holders, employees, customers or creditors or 

16 of the public. 

17 c. Any person aggrieved by any failure of the bureau chief to 

18 act or to make determination required by this act may commence 

19 an action in the Superior Court for an order in lieu of a prerogative 

20 writ directing the bureau chief to act or make such determination 

21 forthwith. 

1 16. Conflict with other laws.
 

2 All laws and parts of laws of this State inconsistent with this
 

3 act are hereby superseded with respect to matters covered by this
 

4 act.
 

1 17. Separability of provisions.
 

2 If any provision of this act or the application thereof to any
 

3 person or circumstance is held invalid, the invalidity shall not
 

4 affect other provisions or applications of this act which can be
 

5 given effect without the invalid provision or application, and for
 

6 this purpose the provisions of this act are separable.
 

1 18. Void conditions, stipulations; additional rights, remedies.
 

2 a. Any condition, stipulation or provision binding any offeree
 

3 to waive compliance with any provision of this act or of any order
 

4 thereunder shall be void.
 

5 b. The rights and remedies provided by this aet are in addition
 

6 to any and all other rights and remedies that may exist at law or
 

7 in equity.]*
 

1 *'Ii16. Conflict with other laws.
 

2 All laws and l)({rts of laws of this State inconsistent with this
 

3 act are hereby superseded with respect to 1natters covered by this
 

4 act; provided, however, that, nothing contained herein shall limit
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5 the power of the State to proceed against any person for conduct 

6 which cousz'itutes (I aill/I: under ClUJ} other statute, and further 

7 provided that.. nothing contained herein shall aflect the applica

8 bility of the New Jersey Anti-trust Act, P. L. 1970, c. 73 (C. 56:.9-1 

9 et seq.) or the rights conferred therein.*'~ 

1 *'~[15.]u **17."q, Appeals procedure. Judicial revtew; tn lieu 

2 of prerogative writ 

3 a. Any person aggrieved by any act, determination, nlles, regula

4 tion, or order or any other action of the bureau chief pursuant to 

5 this act may appeal to the *xAppellate Division ora Superior 

6 Court. ~'''('[The court shall condtlet its review withmd a jury and 

7 by trial de novo, except that if all parties, including the bureau 

8 chief, so stipulate, the r'eview shall be confined to the record. Por

9 tions of the record may /;e introduced uy stipulation into evidence 

10 in a trial de nm'o as to those parties so stipulating.]*'~ 

11 b. The filing of an appeal pursuant to this section shall stay the 

12 application of any such rule, regulation, order or other action of the 

13 bureatl chief to the appealing party unless the c01lrt, after giving 

14 such party notice and an opportunity to be heard, determines that 

15 such a stay would be detrimental to the interests of the target 

16 company's security holders, employees, customers or creditors or 

17 of the public. 

18 c. Any person aggrieved by any failure of the burea1l chief to 

19 act or to make determination required by this act may commence 

20 an action in the Superior Court for an order in lieu of a prerogative 

21 writ dir'ecting the **[co1n1nissioner]"~'~ ~"x'bllreau chier* to act or 

22 make such detennination forthwith. 

1 **[16.]"'* ";'#'18.*'" Severability clause 

2 If any provision of this act, or any application of any provision, 

3 is held invalid, the invalidity shall not affect other applications of 

4 the provision, or other provisions of the act, which reasonably can 

5 be given effect despite the invalidity.* 

1 ~'[19. Application of Takeovor Bid Disclosuro Law']* 

2 U[*17.*]** **19. Application of Takeover Bid Dislosllre Law. u 

2A a. If tho target company is a financial institution subject to 

3 regulation by the Commissioner of Banking, or a public utility 

4 corporation subject to regulation by the Board of Public Utility 

5 Commissioners, or a transportation company subject to regulation 

6 by the Commissioner of Transportation, the bureau chief shall 

7 promptly furnish a copy of the registration statement filed under 

8 this act to the regulatory agency having supervision of the target 

9 company. Any hearing under this act involving any such target 

10 company shall be held jointly with the regulatory agency having 



11 supervision, auLl any determination following the hearing shall be
 

12 made jointly with that regulatory agency.
 

1~ b. If the target company is a public utility, public utility holding'
 

14 compan:', national banking' association, hank holdil1~' company': "'.**
 

15 *[01']* savings and loan association !k or saving and loan holding
 

16 company* subject to regulation by a Federal agency and the take


17 over of such company is subject to approval by that agency this act
 

17A shall not apply.
 

18 H C• If'hf're a takeovcr bid 01' takeQ1 ccr offer subject to the filing 

19 requirements of section .'J of this act is also subject to similar lenes 

20 of another state. or to review by Federal agencies, or other State 

21 agencies; the bureau chief may, at his di.scretion, hold joint hearings 

22 and otherwise cooperate with such State and Federal agencies, 

23 provided such cooperation furthers the purposes of this act and 

24 does not imlJair the ability of the bureau chief to IJrOceed and rnake 

25 all requisite findings under section 4 of this act. *:~ 

26 **[c']** ud.'H This act shall not apply to any offer involving 

27 a class vote by shareholders of the target company, pursuant to 

28 its articles of incorporation or the applicable corporation statute, 

29 on a merger, consolidation or sale of corporate assets in considera

30 tion of the issuance of securities of another corporation, or sale 

31 of its securities in exchange for cash or securities of another cor

32 poration. 

1 **20. There~s hereby appropriated the slim of $45,000.00 for 

2 the purposes of adrninister'ing this act. H 

1 *[20.]" *)[*18.~'](;* *'''21. EflectiFe date. H This act shall take 

2 effect immediately. 
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I promptly furnish a copy of the registration statement filed under 

8 this act to the regulatory agency having supervision of the target 

9 company. Any hearing under this act involving any such target 

1U company shall be held jointly with the regulatory agency having 

11 supervision, and any determination following the hearing shall be 

12 made jointly with that regulatory agency. 

13 b. If the target company is a public utility, public utility holding 

14 company, national banking association, bank holding company or 

15 savings and loan association subject to regulation by a federal 

16 agency and the takeover of such company is subject to approval 

17 by that agency this act shall not apply. 

18 c. This act shall not apply to any offer involving a class vote 

19 by shareholders of the target company, pursuant to its articles of 

20 incorporation or the applicable corporation statute, on a merger, 

21 consolidation or sale of corporate assets in consideration of the 

22 issuance of securities of another corporation, or sale of its securi

23 ties in exchange for cash or securities of another corporation. 

1 20. This act shall take effect immediately. 

STATEMENT 

This proposed statute supplementing Title 49 of the Revised 

Statutes, would regulate the takeover of corporations incorporated 

or having their principal place of business in New Jersey (the 

"targe,t companies"). This proposed statute is based in large 

part upon the statute entitled "Insurance Holding Company 

Systems" (P. L. 1970, c. 22; C. 17 :27A-I et seq.), which New 

Jersey adopted in 1970 in order to regulate the takeover of in

surance companies doing business in New Jersey. The attached 

proposed statute thus would extend to other companies in general 

some of the safeguards now afforded only in the case of the in

surance industry. 

Elements of the proposed statute were also draWl1 from similar 

takeover statutes already enacted by the legislatures of Hawaii, 

Kansas, Minnesota, Nevada, Ohio, Virginia and Wisconsin. 

Under this proposed statute the terms of a takeover bid which 

would give the offeror greater than 10% of any class of equity 

securities of a substantial publicly held target company whose 

board of directors had not acquiesced in such takeover would have 

to be disclosed by the offeror 20 days in advance. Disclosure would 

be made to the Bureau of Securities in the Division of Law in the 
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Department of Law and Public Safety (the "Bureau") and to 

the target company. The disclosure statement would include, among 

other thing's, information regarding the identity and background 

of the offeror, its plans for the target company, the consideration 

to be offered, the financial backing for the takeover bid and any 

past dealings between the offeror and the target company or its 

s€<mrity holders. Such disclosure materials would eventually be 

provided to the target company stockholders (including those 

stockholders resident in New Jersey) when the takeover bid is 

made. Within 20 days of the offeror's disclosure to the Bureau and 

the target company, either the Bureau or the target company 

could initiate public hearings to assist the Bureau and the target 

company and the target stockholder-offerees in deciding whether 

or not to approve or accept the takeover bid, as the case may be. 

Precise criteria for Bureau approval, which must be rendered or 

denied within 30 days after the conclusion of the hearing, are 

described in section 4a of the statute. Copies of all other materials 

used in connection with the takeover bid by the offeror, as well as 

by the target company, would also be filed with the Bureau. En

forcement of this proposed statute would be 'achieved by investiga

tion, injunction, and prohibitions against and seque1stration of 

voting securities, as well as by the imposition of criminal and civil 

liability. 

The Bureau would work jointly with the Commissioner of Bank

ing, the Board of Public Utility Commissioners or the Commis

sioner of Transportation where the target company is one normally 

subject to their regulation. 

The statute would not apply where the target company is a 

public utility, public utility holding company, national banking 

association, bank holding company or savings and loan association 

the takeover of which is subject to approval by a federal agency 

(other than the SEC), or where the offer involves a vote of the 

target company's shareholders, pursuant to its charter or the 

applicable corporation statute, on a merger, or a consolidation or 

sale of corporate assets for securities of another corporation or 

on a sale of its securities for cash or securities of another 

corporation. 



ASSEMBLY COMMERCE, BANKING AND INSURANCE
 
COMMITTEE
 

STATEMENT TO 

SENATE, No. 808 

STATE OF NEW JERSEY
 

DATED: NOVEMBER 1, 1976 

This legislation would regulate the takeover of businesses m New 

Jersey. It provides that the terms of a takeover bid which would give 

the offeror greater than 10% of any class of equity securities of a target 

company would have to be required to be disclosed by the offeror 20 days 

in advance. Disclosure would be made to the Bureau of Securities in the 

Division of Law in the Department of Law and Public Safety and to 

the target company. The disclosure statement would include information 

regarding the identity and background of the offeror, its plans for the 

target company, the consideration to be offered, the financial backing 

for the takeover bid and any past dealings between the offeror and the 

target company and its security holders. This material would be pre

sented to the target company's stockholders when the takeover bid is 

made. Within 20 days of filing of the disclosure statement with the 

bureau and the target company, hearings could be initiated by either to 

determine the efficacy of the takeover offer. 

The legislation permits the bureau chief to make investigations into 

the proposed takeover if he deems it necessary; he would be charged 

with the enforcement of the act and in doing so would be permitted to 

seek injunctions and to initiate proceedings in Superior Court. Violation 

of the act would result in a fine of not more than $1,000.00 and in the 

case of deliberate fraud, imprisonment for a period up to 2 years. The 

legislation requires the bureau chief to participate jointly with State 

regulators in the cases where regulated industries are subject to take

over bids. Certain companies, such as public utilities, and certain 

categories of depository institutions are exempted from the provisions 

of the act. 

The Assembly Commerce, Banking and Insurance Committee has 

amended this legislation in a number of ways. The definition of 

"as'sociate of the offeror" has been augmented to include persons acting 

jointly or in concert with a person for the purposes of acquiring, holding, 

or disposing of or exercising any voting rights attached to the equity 

securities of a target company. "Equity security," "offeror," and 

"offeree" have been redefined. Exceptions to the condition under which 

disclosure is required are expanded to include offers effected by or 
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through a broker-dealer in the ordinary course of business, and offers 

which would not exceed 2% of any class of outstanding equity security 

during the preceding 12 months. The committee has also amended the 

legislation to exclude from the scope of the act banks and savings and 

loan associations which are in possession of the Oommissioner of 

Banking. 

The committee has amended the legislation to require that a notice 

of takeover be sent to the target company by certified mail to the 

principal office of such company, and then notification of the material 

terms of the proposed offer be sent to the leading wire services of the 

financial press. The disclosure requirements have been augmented by the 

committee. The statement would be required to include such information 

about an offering corporation as its organization, a description of each 

c).ass of its capital stock, long-term debt, the business done by the 

offeror and its affiliates and any changes therein during the past 3 

years. Such statement would also include the names of all directors 

and executive offices of the offeror and their material business activities 

and affiliations during the past 3 years. If the offeror is not a corpora

tion, the disclosure must include information concerning the background 

of the person (and at the discretion of the bureau chief, of partners or 

members of a syndicate), and a description of any material pending 

legal or administrative proceedings in which he is a party. The state

ment would also be required to include the source and amount of funds 

or other consideration used or to be used in acquiring any equity 

security, as well as information regarding any contracts or arrange

ments with any person regarding the equity security of the target 

company. The committee has further amended the legislation to require 

the bureau chief to make a determination on the takeover 60 days from 

the time of the hearing, rather than 30 days. Committee amendments 

include a series of prohibited acts, including those practices which are 

fraudulent, deceptive or manipulative; publication of any untrue 

statement or material fact; or sale by an officer or director of the 

target company any or all of their equity securities at a price higher 

than to be paid to the offerees pursuant to the offer, unless the sales 

are made at the then existing market price. 

The committee amendments also permit the bureau chief to promul

gate regulations, including those defining fraudulent or deceptive 

practices. The committee has amended the enforcement provision of the 

act to permit the bureau chief to investigate pOissible violations of the act 

and to issue orders and notices including cease and desist orders and 

notices. The committee has increased the penalties for violation of the 

act. Failure to file a disclosure statement would result in imprisonment 
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for 1 year or a $10,000.00 fine, or both, and a knowing misrepresentation 

of fact would result in imprisonment from 1 to 5 years, and a fine of 

$50,000.00, or both. A section dealing with appeals procedure has also 

been added. 

The Assembly Commerce, Banking and Insurance Committee con

siders this legislation to be extremely important in view of the potential 

harm unwarranted takeover of New Jersey business could bring about 

in terms of its effect upon the economy of this State. 



SENATE LABOR, INDUSTRY AND
 
PROFESSIONS COMMITTEE
 

STATEMENT TO 

SENATE, No. 808 

STATE OF NEW JERSEY
 

DATED: SEPTEMBER 16, 197ti 

Senate Bill No. 808 would reglllate the takeover of corporations 

incorporated or having their principal place of business in New Jersey 

(the "target companies"). It is based in large part upon the statute 

entitled "Insurance Holding Company Systems" (P. L. 1970, c. 22; 

C. 17:27A-1 et seq.), which New Jersey adopted in H)70 in order to 

regulate the takeover of insurance companies doing business in New 

Jersey. The bill, thus, would extend to other companies in general some 

of the safeguards now afforded only in the case of the insurance 

industry. 

Elements of the proposed statute were also drawn from similar take

over statutes already enacted by the legislatures of Hawaii, Kansas, 

Minnesota, Nevada, Ohio, Virginia and ",Viseonsin. 

Under this proposed statute the terms of a takeover bid which would 

give the offeror greater than 10% of any class of equity securities of a 

suhstantial publicly held target company whose board of directors 

had not acquie'sced in such takeover would have to be disclosed by the 

offeror 20 days in advance. Disclosure would be made to the Bureau 

of Securities in the Division of Law in the Department of Law and 

Public Safety (the "Bureau") and to the target company. The dis~ 

closure statement would include, among other things, information 

regarding the identity and background of the offeror, its plans for 

the target company, the consideration to be offered, the financial back

ing for the takeover bid and any past dealings between the offeror 

and the target company or its security holders. Such disclosure 

materials would eventually be provided to the target company stock

holders (including those stockholders resident in New Jersey) when 

the takeover bid is made. Within 20 days of the offeror's disclosure 

to he Bureau and the target company, either the Bureau or the target 

oompany could initiate public hearings to assist the Bureau and the 
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target company and the target stockholder-offerees in deciding whether 

or not to approve or accept the takeover bid, as the case may be. 

Precise criteria for Bureau approval, which must be rendered or 

denied within 30 days after the conclusion of the hearing, are described 

in section 4a of the bill. Copies of all other materials used in connection 

with the takeover bid by the offeror, as well as by the target company, 

would a1'so be filed with the Bureau. Enforcement of this proposed 

statute would be achieved by investigation, injunction, and prohibitions 

against and sequestration of voting securities, as well as by the im

position of criminal and civil liability. 

The Bureau would work jointly with the Commissioner of Banking, 

the Board of Public Utility Commissioners or the Commissioner of 

Transportation where the target company is one normally subject to 

their regulation. 

The statute would not apply where the target company is a public 

utility, public utility holding company, national banking association, 

bank holding company or savings and loan association, the takeover 

of which is subject to approval by a federal agency (other than the 

SEC), or where the offer involves a vote of the target companie's 

shareholders, pursuant to its charter or the applicable corporation 

statute, on a merger, or a consolidation or sale of corporate assets for 

securities of another corporation or on a sale of its securities for cash 

or securitieis of another corporation. 
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ASSEMBL Y, No. 2287 

STATE OF NEW JERSEY
 

INTRODUCED OCTOBER 7, 1976 

By Assemblyman SHAPIRO 

Referred to Committee on Commer~e, Banking and Insurance 

AN ACT *[regulating the acquisition of equity security in corpora

tions and certain other businesses, requiring the filing of dis

closure statements prior to business takeovers, prohibiting 

certain fraudulent or deceptive acts in connection with takeover 

offers and providing penalties for the violation thereof]* *relat

ing to offers for the purchase of security of certain corporations 

in certain cases and supplementing Title 49 of the Revised 

Statutes*. 

1 BE IT ENACTED by the Senate and the General Assembly of the 

2 State of New Jersey: 

1 1. Short title. This act shall be known and may be cited as the 

2 *["Business Takeover Act"]* *New Jersey Corporation Take

3 over Bid Disclosure Law*. 

1 2. Definitions. As used in this act*, the following terms shall 

lA have the respective meanings hereinafter set forth, unless the 

IB context shall otherwise require* : 

2 *[a."Affiliate" of a person means any person controlling, con

3 trolled by, or under common control with that person. 

4 b."Associate" of a person means any person acting jointly or 

5 in concert with that person for the purpose of acquiring, holding 

6 or disposing of, or exercising any voting rights attached to the 

7 equity securities of a target company. 

8 c.' , Commissioner" means the Commissioner of Labor and 

9 Industry. 

10 d." Control," including the terms" controlling, controlled by" 

11 and" under common control with," means the possession of the 

] 2 power to direct or cause the direction of the management and 

13 policies of a person unless the power is the result of an official posi

14 tion or office.]* 

EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 
is not enacted and is intended to be omitted in the law. 
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14A *a. An "associate of the offeror" is: 

14B (1) Any corporation or other organization of which the offeror 

140 is an officer, director or partner, or is, directly or indirectly, the 

14D beneficial owner of 10% or 1nore of any class of equity securities; 

14E (2) Any person who is directly or indirectly, the beneficial owner 

14F of 10% or more of any class of equity securities of the offeror; 

14G (3) Any trust or estate in which the offeror has a substantial 

14H beneficial interest or as to which the offeror serves as trustee or in 

14r a similar fiduciary capacity; or 

14J (4) The spouse of the offeror, or any relative of the offeror or of 

14K such spouse who has the same home as the offeror. 

14L (5) Any person acting jointly or in concert with that person for 

14M the purpose of acqlliring, holding or disposing of, or exercising any 

14N voting rights attached to the eqltity securities of a target company. 

140 b." Bureau" means the Burea~l of Securities in the Division of 

14p Law in the Department of Law and Public Safety. * 

15 *[e']* *c. "" "Equity security" means: 

16 (1) Any stock or similar security carrying, at the time of the take

17 over offer, the right to vote on any matter by virtue of the articles 

18 of incorporation, bylaws or governing instrument of the target 

19 company or the right to vote for directors or person performing 

20 substantially similar functions by operation of law; 

21 (2) Any security convertible*, with or without consideration,* 
21A into stock or a similar security; 

22 (3) Any warrant or right to purchase stock or a similar security; 

23 (4) Any security carrying any warrant or right to purchase stock 

24 or similar security; or 

25 (5) Any other security which for the protection of investors is 

26 deemed an equity security pursuant to regulation of the ""[com

27 missioner]* *bureau chier. 

27A *d." NIlmber of shares" means. with respect to any equity 

27B security which is not stock or a similar security, the number of 

270 shares of stock or a similar security: 

27D (1) Into which SItch security is convertible; or 

27E (2) Which such equity security evidences or carries the right to 

27F purchase.* 

28 *[f.]* *e.* "Offeror" means a person who makes or in any way 

29 participates in making a takeover offer, and includes all affiliates 

30 and associates of that person. The term does not include a financial 

31 institution or broker dealer loaning funds or extending credit to 

32 any offeror in the ordinary course of its business, or any accountant, 

33 attorney, financial institution, broker-dealer, newspaper or 
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34 magazine of general circulation, consultant, or other person furnish

35 ing information, services or advice to or performing ministerial or 

36 administrative duties for an offeror and not otherwise participating 

37 in the takeover offer. 

38 *[g.]'~ *1.* "Offeree" means a record or beneficial owner of 

39 equity securities which an offeror acquires or offers to acquire in 

40 connection with a takeover offer. 

41 *[h. "Person" means an individual, corporation, association, 

42 partnership, trust or other entity. 

43 i. "Takeover offer" means the offer to acquire or the acqUlsl

44 tion of any equity security of a target company, pursuant to a 

45 tender offer or request or invitation for tenders, if after acquisi

46 tion the offeror would be directly or indirectly a record or beneficial 

47 owner of more than 10% of any class of the outstanding equity 

48 securities of the target company. The term does not include an 

49 offer to acquire or acquisition of any equity security of a target 

50 company pursuant to: 

51 (1) An offer effected by or through a broker-dealer in the 

52 ordinary course of his business without solicitation of orders to sell 

53 equity securities of the target company; 

54 (2) An offer made to the o,vners of equity securities of a target 

55 compani with less than 100 owners of record at the time of the 

56 offer; 

57 (3) An offer, if the acquisition by the offeror, in the instant trans

58 action and in all acquisitions of equity securities of the same class 

59 during the preceding 12 months, does not exceed 2% of that class 

60 of outstanding equity securities of the target company; 

61 (4) An offer by the target company to purchase its own equity 

62 securities; 

63 (5) An offer initiated or approved by the board of directors of 

64 the target company; or 

65 (6) An offer determined by ruling of the commissioner to be a 

66 takeover offer that is not made for the purpose of, and not having 

67 the effect of, changing or influencing the control of a target 

68 company. 

69 j."Target company" means a corporation or other issuer of 

70 securities which is either organized under the laws of this State or 

71 has its principal place of business or substantial portion of its total 

72 assets in this State.]* 

73 *g. "Person" includes an individual, a partnership, a corpora

74 tion, an unincorporated association or a trust. 

75 h."Shares" means and includes any equity security, however 

76 its units are denominated. 
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77 t. A "secttrity holder" of a special person is one who owns any 

78 security of such person, including common stock, preferred stock, 

79 debt obligations, and any other sectwity convertible into or evidenc

80 ing the right to acquire any of the foregoing. 

81 j. A "subsidiary" of a company is any corporation 50% (exclu

82 sive of qu,alifying shares and shares subject to employee stock 

83 options) of whose outstanding stock of any class or classes having 

84 by the terms thereof ordinary voting power to elect a, majority of 

85 the directors of such corporation, irrespective of whether or not at 

86 the time stock of any other class or classes of such corporation shall 

87 have or might have voting power by reason of the happening of any 

88 contingency, is at the time owned by such company directly or in

89 directly through subsidiaries. 

90 k. An "offeror's presently owned shares" is the aggregate 

91 number of shares of a target company which are on the date of a 

92 takeover bid either beneficially owned or subject to a right of 

93 acquisition directly or indirectly, by the offeror and each associate 

94 of the offeror. 

95 l. (1) A ((takeover bid" or "takeover offer" is an offer made by 

96 an offeror directly or throttgh an agent by advertisement or any 

97 other written or oral communication to offerees to purchase such 

98 number of shares of any class of equity securities of the target com

99 pany that: 

100 (a) Together with the offeror's presently owned shares of 

101 that class, will in the aggregate exceed 10% of the outstanding 

102 shares of such class; or 

103 (b) Together with an offeror's presently owned shares of all 

104 classes of equity securities of the target company, will in the 

105 aggregate, after giving effect to all conversion and' purchase 

106 rights held and to be acquired by the offeror, exceed 10% of 

107 the nttmber of shares of stock or a, similar security of the target 

108 company which will be outstanding. 

109 (2) A ((takeover bid" does not include, with respect to any class 

110 of securities of the target company: 

111 (a) An isolated offer to purchase shares from individual 

112 shareholders not 11wde to shareholders generally; 

113 (b) An offer made by an issuer to purchase its own shares or 

114 shares of a subsidiary; 

115 (c) An offer to purchase shares of a class not registered 

116 pursttant to section 12 of the Securities Exchange Act of 1934: 

117 (d) An offer made to not more than 10 persons in this 

118 State during any period of 12 consecutive months; or 
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119 (e) An offer as to which the target company, acting through 

120 its board of directors, recommends acceptance to its share

121 holders. 

122 (f) An offer effected by or through a broker-dealer in the 

123 ordinary course of his business without solicitation of orders to 

124 sell equity securities- of the target cMnpany; 

125 (g) An offer, if the acquisition by the offeror, in the instant 

126 transaction and in all acquisitions of equity securities of the 

127 same class during the preceding 12 months, does not exceed 

128 270 of that class of outstanding equity securities of the target 

129 company. 

130 m. A «target company" is any corporation or other isslwr of 

131 securities which is either organized under the laws of this State 

132 or has its principal place of business or substantial portion of its 

133 total assets in this State. A target company does not include: 

134 (1) A domestic insurer subject to the provisions of P. L. 1970, 

135 c. 22 (C. 17:27A-1 et seq.); or 

136 (2) A bank in the possession of the commissioner of banking 

137 pursuant to the pro'visions of C. 17:9A-266 et seq.; Or 

138 (3) A savings and loan association undergoing dissolution and 

139 liquidation pursuant to the provisions of C. 17 :12B-228 et seq. and 

140 C. 17:12B-270.* 

1 *[3. Filing requirements. 

2 a. No person shall make a takeover offer involving a target com

3 pany unless the takeover offer is effective under this act, or is 

4 exempted by regulation or order of the commissioner. 

5 b. Before a takeover offer becomes effective under this act, 

6 the offeror shall file, by counsel admitted to practice within this 

7 State, with the commissioner a disclosure statement containing the 

8 information prescribed in subsection c. of this section, and shall, 

9 not later than the date of filing of the disclosure statement, send a 

10 copy of the disclosure statement by certified mail to the target com

11 pany at' its principal office and publicly disclose by press release 

12 delivered to the leading wire services for the financial press the 

13 material terms of the proposed offer.]* 

13A "3. Disclosure. 

13B a. Filing requirements. No offeror shall make a takeover bid 

130 unless at least 20 days before such takeo'ver bid is 'made such ofj'eror 

13n has filed with the bureau and has sent by certified mail to the target 

13E company at its principal office a statement containing the infonna

13F tion required by this section and such takeover bid has been 

13G approved by the bureau chief in the manner hereinafter prescribed 
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13H in this act. The material terms of the proposed offer shall be 

13r publicly disclosed by the offerer to the leading wire services for the 

13J financial press.* 

14 *[c.]* *b. * The disclosure statement shall be filed on forms pre

15 scribed by the commissioner, and shall be accompanied by a consent 

16 by the offeror to service of process and the filing fee specified in 

17 section 7, and shall contain the following information and such 

18 additional information as the commissioner by regulation 

18A prescribes: 

19 (1) The identity of and material information concerning the 

20 offeror, including: 

21 (i) If the offeror is a corporation, information concerning its 

22 organization, including the year and jurisdiction of its organi

23 zation, a description of each class of its capital stock and 

24 long-term debt, a description of the business done by the 

25 offeror and its affiliates and any material changes therein dur

26 ing the past 3 years, a description of the location and character 

27 of the prinoipal properties of the offeror and its affiliates, a 

28 description of any material pending legal or administrative 

29 proceedings in which the, offeror or any of its affiliates is a 

30 party, the names of all directors and executive officers of the 

31 offeror and their material business activities and affiliations 

32 during the past 3 years*[, and audited financial statements of 

33 the offeror and its affiliates for its three most recent annual 

34 accounting periods and interim financial statements for any 

35 current period].* 

36 (ii) If the offeror is not a corporation, information concern

37 ing the background of the person, including his material 

38 business activities and affiliations during the past *[3]* *5* 

39 years, and a description of any material pending legal or 

40 administrative proceeding in which he is a party*, as well as 

40A any conviction of crimes other than minor traffic violations 

40B during the past 10 years* ; 

41 (2) The source and amount of funds or other consideration used 

42 or to be used in acquiring any equity security, including a statement 

43 describing any securities which are being offered in exchange for 

44 the equity securities of the target company, and if any part of the 

45 acquisition price is or will be represented by borrowed funds or 

46 other consideration, a description of the transaction and the names 

47 of all the parties "provided, however, that 'where a source of such 

47A consider'ation is a loan, made by a banking institution in such 

47B lender's ordinary COltrSe of business, the identity of the lender shall 
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470 remain confidential if the person filing such statement so requests"'; 

47D ;; (3) Audited financial information as to the earnings and finan

47E cial condition of such acquiring party for the preceding 5 fiscal 

47F years of Stteh acquiring party (or for sttch lesser period as such 

470 acquiring party and any predecessors thereof shall have been in 

47H existence), and similar unaudited information as of a date not 

47r earlier than 90 days prior to the filing of the statement.* 

48 *[(3) If the purpose of the acquisition is to gain control of the 

49 target company, a statement of any plans or proposals or negotia

50 tions with respect thereto, which the offeror has upon gaining 

51 control, to liquidate the target company, sell its assets, effect its 

52 merger or consolidation" or make any other major change in its 

53' business, corporate structure, management or personnel j]* 

53A *(4) Any plans or proposals which sttch acqu,iring party may 

53B have to liquidate such target company, to sell its assets or merger 

530 or consolidate it with any person, or to make (lIny other material 

53D change in its business or corporate structure or management (with 

53E particular emphasis upon the changes that will occur within the 

53F State of New Jersey) and full details as to the manner in which the 

530 acquisition will be accounted for on the records of the acquiring 

53H party.* 

54 *[(4)]* *(5)* The number of shares or units of any equity 

55 security of the target company of which each offeror is the record 

56 or beneficial owner or which the offeror has a right to acquire, 

57 directly or indirectly; 

58 *[(5)]* *(6)* Information as to any contracts, arrangements, 

59 understandings or negotiations with any person with respect to any 

60 equity security of the target company, including transfers of any 

61 equity security, joint ventures, loan or option arrangements, puts 

62 and calls, guarantees of loan, guarantees against loss, guarantees of 

63 profits, division of losses or profits, or the giving or withholding of 

64 proxies, naming the persons with whom those contracts, arrange

65 ments or understandings have been entered into; 

66 *[(6)]* *(7)* Information as to any contracts, arrangements, 

67 understandings or negotiations with any person who is an officer, 

68 director, administrator, manager, executive employee or record or 

69 beneficial owner of equity securities of the target company with 

70 respect to the tender of any equity securities of the target company, 

71 the purchase by the offeror of any equity securities owned by that 

72 person otherwise than pursuant to the takeover offer, the retention 

73 of any person in his present position or in any other management 

74 position or with respect to that person giving or withholding a 

75 favorable recommendation to the taxeover offer; and 
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76 *[(7)]* *(8)* A description of the provisions made or to be 

77 made for providing all material information concerning the take

78 over offer to the offerees, including a description of the proposed 

79 takeover offer in the form proposed to be published or sent the 

80 offerees initially disclosing the takeover offer. 

81 *(9) The number of shares of any sec~trity s~tbject to the take

82 over bid which such acquiring party proposes to acquire, the terms 

83 of the takeover bid, and a statement as to the method by which the 

84 fairness of the proposal to the offerees was arrived at. 

85 (10) A description of the purchase of any security subject to the 

86 takeover bid during the 12 calendar months preceding the filing of 

87 the statement, by such acquiring party, including the dates of pur

88 chase, names of the purchasers, and consideration paid or agreed 

89 to be paid therefor. 

90 (11) A description of any recommendations to purchase any 

91 security subject to the takeover bid made during the 12 calendar 

92 months preceding the filing of the statement, by such acq~liring 

93' party, or by anyone based upon interviews or at the suggestion of 

94 such acquiring party. 

95 (12) Copies of all tender offers for, requests or invitations for 

96 tenders of, exchange offers for, and agreements to acquire or ex

97 change any securities subject to the takeover bid and (if distrib

98 uted) of additional soliciting material relating thereto. 

99 (13) The terms of any agreement, contract or understanding 

100 made with any broker-dealer as to solicitation of securities s~lbject 

101 to the takeover bid for tender, and the amount of any fees, com

102 missions or other compensation to be paid to broker-dealers with 

103 regard thereto. 

104 (14) Such additional information as the bureau chief may by 

105 rule or reg~dation or order prescribe as necessary or appropriate 

106 for the achievement of the functions and objectives described in 

107 section 3 of this act. 

108 If the person req~tired to file the statement referred to in sub sec

109 tion a. is a partnership, limited partnership, syndicate or other 

110 group, the bureau chief may require that the information called for 

111 by paragraphs (1) through (14) shall be given with respect to each 

112 partner or such partnership or limited partnership, each member 

113 of such syndicate or grmtp, and each person who controls such 

114 partner or member. If any such partner, member or' person is a 

115 corporation or the person required to file the statement referred to 

116 in subsection a. is a corporation, the bureau chief may require that 

117 the information called for by paragraphs (1) through (14) shall 

118 be given with respect to such corporation, each office and director 
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119 of such corporation, and each person who is directly or indirectly 

120 the beneficial owner of more than 10%1 of the outstanding voting 

121 securities of such corporation. 

122 If any material change occurs in the facts set forth in the stute

123 ment filed with the bureau and sent to such target company pur

124 suant to this section, an amendment setting forth such change, shall 

125 be filed with the bureau and sent to such target company within 2 

126 business days after the person learns of such change. *' 

127 *'[d. The commissioner may require the offeror to file any other 

128 documents, exhibits and information that is material to the take

129 over offer, and he may permit the omission of any of the informa

130 tion specified in subsection c. of this section if he determines that 

131 the information is not required for the protection of the offerees. 

132 e. A takeover offer becomes effective 20 days after the date 

133 of filing the disclosure statement, or an amendment thereto, 

134 with the commissioner unless accelerated or delayed by order. The 

135 commissioner may accelerate effectiveness if the target company 

136 agrees, all requirements of this chapter are met, and it is in the 

137 interest of the offerees. The commissioner may, on his own motion 

138 delay effectiveness by ordering a hearing if it is necessary for the 

139 protection of the offerees, and he shall delay effectiveness by order

140 ing a hearing if requested by the target company. If a hearing is 

141 ordered, the takeover offer shall not become effective until declared 

142 effective by order of the commissioner. 

143 f. Any hearing called by the commissioner under this section 

144 shall be held within 20 days of the date of the hearing order with 

145 notice to the offeror and target company. Any determination made 

146 following the hearing shall be made within 60 days after the con

147 elusion of the hearing, unless extended by order of the commis

148 sioner for the convenience of the parties or as being in the interest 

149 of the offerees. If, following the hearing, the commissioner finds 

150 that the takeover offer fails to provide full and fair disclosure to 

151 the offerees of all material information concerning the offer, or 

152 that the takeover offer is unfair or inequitable to the offerees, or 

153 the takeover offer will not be made to all offerees on substantially 

154 equal terms, he shall by order deny effectiveness to the takeover 

155 offer, or condition its effectiveness upon certain changes or 

156 modification. 

157 If he finds that the takeover offer provides full and fair dis

158 closure to the offerees of all material information concerning the 

159 offer, and he does not find that the offer is unfair or inequitable to 

160 the offerees, and the takeover offer is made on substantially equal 



10
 

161 terms to all the offerees, he shall by order make the takeover offer 

162 effective. However, the order making the takeover offer effective 

163 does not 00nstitute approval of the takeover offer by the 

164 commissioner.]* 

165 *4. Approval by bureau chief; hearings 

166 a. The bureau chief shall approve any takeover bid referred to 

167 in subsection a. of section 3 of this act 'unless after a· public hearing 

168 thereon, referred to in subsection b. of this section, he finds that: 

169 (1) After the proposed takeover the target company would not 

170 be able to satisfy the requirements for the issuance of a license 

171 authorizing it to perform a function for which it is presently 

172 licensed by thisl State; 

173 (2) The effect of the takeover would be substantially to lessen 

174 competition in one of the target company's lines of business in this 

175 State or tend to create a monopoly therein; 

176 (3) The financial condition of the offeror is such as might 

177 jeopardize the financial stability of the target company, or pre

178 j~tdice the interests of any employees, customers or creditors or any 

179 remaining securityholders who are unaffiliated with the offeror; 

180 (4) The terms of the takeover bid are unfair and unreasonable 

181 to the securityholders of the target company; 

182 (5) The plans and proposals which the offeror has to make any 

183 material change in the target company's business or corporate 

184 structure or management, are not in the interest of the target com

185 pany's securityholders, employees, customers, or creditors, or of 

186 the public; 

187 (6) The competence, experience and integrity of those persons 

188 who would control the operation of the target company are such 

189 that it would not be in the interest of the target company's security

190 holders, employees, customers, or of the public to permit the take

191 over; or 

192 (7) The terms of the takeover bid do not comply with the pro

193 visions of section 6 of this act. 

194 b. A public hearing shall be held at a time and place fixed by the 

195 bureau chief, if, within 20 days after the filing of the statement 

196 referred to in subsection a. of section 3 of this act, he, shall deter

197 mine that such a public hearing is necessary or shall receive from 

198 the target company, acting by resolution of its board of directors, 

199 a written request for such a public hearing. Written notice of such 

200 determination or of the receipt of such request shall be promptly 

201 sent to the offeror and the target company by the bureau chief. At 

202 least 20 days' notice of the holding of any such public hearing shall 
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203 be given by the bureau chief to the offeror filing the statement and 

204 to the target company. No less than 7 days' notice of such public 

205 hearing shall be given by the offeror filing the statement to such 

206 other persons as may be designated by the btlreau chief. The target 

207 company shall give such notice to its securityholders. The bureau 

208 chief shall make a determination within 60 days after the con

209 elusion of such hearing. At such hearing, the offeror filing the 

210 statement, the target company, any person to whom notice of hear

211 ing was sent, and any other person whose interests may be effected 

212 thereby shall have the right to present evidence, examine and cross

213 examine witnesses, and offer oral and written arguments and in 

214 connection therewith shall be entitled to conduct disc011ery pro

215 ceedings in the same manner as is presently allowed in the Superior 

216 Court of this State. All discovery proceedings shall be concluded 

217 not later than 3 days prior to the commencement of public 

218 hearings. 

1 5. Mailing shareholders; payment of expenses 

2 To the extent permitted by applicable Federal laws, rules and 

3 regulations, all notices of public hearings held pursuant to section 

4 4 of this act shall be nwiled by the target company to its share

5 holders within 5 business days after the, target company has re

6 ceived such notification from the bureau chief. The cost of mailing 

7 shall be borne by the offeror making the filing. As secut-ity for the 

8 payment of such expenses, s1lch offeror shall file with the bureau 

9 an acceptable bond or other deposit in an amount to be determined 

10 by the bureau.* 

1 *[4.]* *6.* Time for Filing. 

2 a. Copies of all advertisements, circulars, letters or other 

3 materials published by the offeror or the target company, soliciting 

4 or requesting the acceptance or rejection of the takeover offer, 

5 with the exception of the initial press release by the offeror to the 

6 wire services announcing the intention to make a takeover offer 

7 *[as contemplated in section 2 of this act,]* shall be filed with the 

8 *[commissioner]* '~bureau chier and sent to the target company 

9 or offeror, respectively, *[at least 3 full business days before the 

10 time copies of the materials are first published or used or sent to 

lOA the offerees]* *not later than the time copies of such solicitation or 

lOB recommendation are first published or sent or given to the 

10c offerees*. 

11 b. The materials described in subsection a of this section shall 

12 not contain any untrue statement of a material fact or omit to 

13 state a material fact necessary in order to make the statements 

14 made, in the light of the circumstances under which they were made, 
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15 not misleading. The ""[commissioner]* *bureau chief'" may by 

16 order prohibit the use of any materials deemed false or misleading. 

1 *7. The bureau may make such investigations within or outside 

2 of this State as it deetns necessar"y to determine whether any per

3 son has violated or is about to violate the provisions of this act or 

4 any order of the bureau chief, and may require any person s1,£bject 

5 to the investigation to pay the actual costs of the investigation in

6 eluding $50.00 per day for the time of the investigator. The bureau 

7 chief shall have power to issue subpenas and subpenas duces tecum 

8 to require the attendance of any person and the prod1,£ction of any 

9 papers for the purposes of such investigation. No person shall be 

10 excused from testifying on the ground that his testimony would 

11 tend to incriminate him, but if, after asserting his claim of the 

12 privilege, he is required to testify, he shall not be prosecuted or 

13 penalized on account of any transactions concerning which he does 

14 testify.* 

1 *[5.]* *8.* Prohibited Acts. No person shall engage in any 

2 fraudulent, deceptive or manipulative acts or practices in connec

3 tion with a takeover offer. Fraudulent, deceptive and manipulative 

4 acts or practices include, without limitation: 

5 a. Solicitation of any offeree for acceptance or rejection of a 

6 takeover offer, or acquisition of any equity security of a target 

7 company pursuant to a takeover offer, that is not effective or 

8 exempt under this act. 

9 b. Publication or use in connection with the offer of any untrue 

10 statement of material fact or omitting to state a material fact 

11 necessary in order to make the statements made, in light of the 

12 circumstances under which they were made, not misleading, but not 

13 including the mailing by a target company to the record or beneficial 

14 owners of its equity securities of solicitation materials published 

15 by an offeror. 

16 c. Sale by any officer, director, affiliate or associate of a target 

17 company of all or any part of their equity securities to the offeror 

18 ata price higher than that to be paid to the offerees pursuant to 

19 the offer, unless the sales are made at the then existing market price. 

20 d. Acquisition by the offeror, after announcement of the taike

21 over offer and prior to its termination, of equity securities of the 

22 target company otherwise than pursuant to the takeover offer. 

1 *[6.]* *9.* Takeover Offer. 

2 a. An offeror shall provide that any equity securities of a target 

3 company deposited or tendered pursuant to a takeover offer may 

4 be withdrawn by or on behalf of any offeree at any time up to the 

5 third day prior to the announced termination date, except as the 
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6 *[commissioner]* *bureau chiej* may otherwise prescribe by rule 

7 Or order for the protection of the offerees. 

8 b. If an offeror makes a takeover offer for less than all the 

9 outstanding equity securities of any class, and if the number of 

10 securities deposited or tendered pursuant thereto is greater than 

11 the number the offeror has offered to accept and pay for, the 

12 securities shall be accepted pro rata, disregarding fractions, 

13 according to the number of securities deposited or tendered by 

14 each offeree. 

15 c. If an offeror varies the term of a takeover offer before its 

16 expiration date by increasing the consideration offered to the 

17 offerees, the offeror shall pay the increased consideration for all 

18 equity securities accepted, whether the securities have been accepted 

19 by the offeror before or after the variation in the terms of the offer. 

20 d. No offeror shall make a takeover offer at any time when an 

21 administrative or injunctive proceeding has been brought by the 

22 *[commisioner]* *btweatt chiej* against the offeror for violation of 

23 this chapter that has not been finally determined. 

24 e. An offeror may not make a takeover offer involving a target 

25 company which is not made to the owners of equity securities of the 

26 target company who are residents of this State. 

1 *10. No secttrity of a target company acquired pursuant to a 

2 takeover bid in contmvention of the provisions of this act or of any 

3 rule, regttlation or order issued by the bttreau chief hereunder rnay 

4 be 'voted at any shareholders' meeting, or ma·y be counted for 

5 quorum purposes, and any action of shar'eholders requiring the 

6 affirmative vote of a percentage of shares may be taken as though 

7 such securities were not issu,ed and outstanding,. but no action taken 

8 at any such meeting shall be invalidated by the voting of such 

9 secttrities, ttnless the action would materially affect control of the 

10 target company or unless a court of this State has so ordered. If a 

11 target company or the bureau chief has reason to believe that any 

12 eq'ltity secttrity of the target company has been or is abmd to be 

13 acquired in contravention of the provisions of this act or of any 

14 ntle, regttlation, or order issud by the bureau chief hereunder, thp 

15 target company or the bureau chief may apply to the Superior 

16 Oonrt to enjoin any sllch acquisition, to enjoin the voting of any 

17 security so acquired. to void any vote of such seC'lwity already cast 

18 at any meeting of shareholders, and for such other equitable relief 

19 as the nature of the case and the interests of the target cOlnpany's 

20 securityholders, ernployees, ctlstomers or creditors or of the public 

21 may reqUire. 
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22 In any case where an offeror has acqu,ired Mis proposing to 

23 acquire any voting securities in violation of this (Jet or any rule, 

24 regulation or order issued by the burea'n chief hereunder, the 

25 Superior Court tl1ay. on such notice as the court deems appropriate, 

26 upon the application of the target company or the bttreau chief 

27 seize or seq1,£ester any voting securities of the target company 

28 owned directly or indirectly by such offeror and issue snch orders 

29 with respect thereto as may be appropria.te to effectuate the pro

30 visions of this act. Notwithstanding any other provisions of law, 

31 for the pu,rposes of this act the situs of the ownership of the secu

32 rities of target companies shall be deemed to be in this State.* 

1 *[7.]* *11. '" Promulgation of Regulations. 

2 a. This act shall be administered by the "'[Commissioner of 

3 Labor and Industry]* "'Chief of the B1,£reau of Securities in the 

4 Division of Law in the Department of Law and Pttblic Safety"', 

5 who may promulgate regulations necessary to calTY out the pur

6 poses of this act, including regulations defining fraudulent, decep

6A tive and manipulative acts and practices and other terms used 

6B herein. 

7 b. The *[coIllmissioner]* *bureau chie/* shall set a filing fee 

8 for a disclosure statement filed by an offeror and the same amount 

9 for a request for hearing filed by a target company. Such fees shall 

10 be set so as to raise sufficient revenue for funding the purposes of 

11 this act. 

1 *[8.]* ·12.* Injunctions. 

2 a. \Vhenever it appears to the *[commissioner]* *bllreaL£ chief* 

3 that any person has engaged or is about to engage in any act '01' 

4 practice constituting a violation of any provision of this act or any 

5 regulation or order adopted under this act, the *[commissioner] * 

6 *bureau chief* may investigate and issue orders and notices in

7 cluding cease and desist orders and notices. In addition to all other 

8 remedies, he may bring an action in any Superior Court of this 

9 State in the name and on behalf of the State against any person or 

10 persons participating in or about to participate in a violation, to 

11 enjoin those persons from continuing or doing' any act in violation 

12 of this act or to enforce compliance. In any court proceedings, the 

13 *[commissioner]* *bureall chie/* may apply for and on due show

14 ing be entitled to have issued the court's subpena requiring the 

15 appearance of any defendant and his employees or agents and the 

16 production of documents, books and records as may appear 

17 necessary for the hearing of the petition, to testify and give evi

18 dence concerning the acts or conduct or things complained of in the 
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10 action. Upon a proper showing, the court may grant a permanent 

20 or preliminary injunction or temporary restraining order or may 

21 order recession of any sales tenders for sale, purchase or tenders 

22 for purchase of equity securities determined to be unlawful under 

22A this act 01' any regulation or order of the "'[commissioner]* "'bureau 

22B chier, 

23 b. Whenever any person has engaged or is about to engage in 

24 any act or practice constituting a violation of this act or any regu

25 lation or order adopted thereunder, the offeror, target company 

26 or any record or beneficial owner of an equity security of the target 

27 company may bring an action, in the county where the target 

28 company has its principal business office in the State to enjoin that 

29 person from continuing or doing any act in violation of this act 

30 or to enforce compliance. Upon a proper showing, the court may 

31 grant a permanent or preliminary injunction or temporary restrain

32 ing order or may order rescission of any sales, tenders for sale, 

33 purchases or tenders for purchase of equity securities determined 

34 to be unlawful under this act or any regulation or order of the 

35 commissioner. 

1 *[9.]'" *13.* Penalties. a, Any person who makes a takeover 

2 offer involving a target company \vithout a disclosure statement re

3 quired under section 3, may be imprisoned for a period not to exceed 

4 1 year, or fined an amount not to exceed $10,000.00, or both, 

5 b. Any person who, in connection with a takeover offer, know

6 ingly makes or causes to be made to the commissioner any repre

7 sentation of a material fact which he knows to be false, or knowingly 

8 withholds or causes to be withheld from the commissioner any 

9 information the disclosure of which he knows is necessary, in light 

10 of the circumstances, to make not misleading other representations 

11 of material facts made or caused to be made by him to the com

12 missioner, may be imprisoned for a period of not less than 1 year 

13 nor more than 5 years, or fined an amount not to exceed $50,000.00 

14 or both. 

15 c. Any person who in connection with a takeover offer know

16 ingly publishes or causes to be published any representation of a 

17 material fact which he knows to be false, or knowingly omits to 

18 publish information which he knows is necessary, in light of the 

19 circumstances, to make not misleading other representation of 

20 material facts published or caused to be published by him, may be 

21 imprisoned for a period not less than 1 nor more than 5 years, or 

22 fined an amount not to exceed $50,000.00, or both, provided, how

23 ever, this subsection shall not apply to the mailing by a target 
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24 company to the record or beneficial owners of its equity securities 

25 of solicitation materials published by an offeror. 

26 d. Any person who knowingly violates any provision of this act 

27 for which a specific criminal penalty is not otherwise provided 

28 may be imprisoned for a period not to exceed 1 year, or fined an 

29 amount not to exceed $10,000.00, or both. 

30 e. Nothing herein limits the power of the State to punish any 

31 person for conduct which constitutes a crime under any other 

32 statute. 

1 *[10.]* *14.* Rights and remedies. a. Any offeror who pur

2 chases an equity security in connection with a takeover offer not in 

3 compliance with this act or by means of any untrue statement of a 

4 material fact 01' any omission to state a material fact necessary in 

5 order to make the statements made, in light of the circumstances 

6 under which they were made, not misleading, shall be liable to the 

7 person selling the security to him. That person may sue either at 

8 law or in equity*[:]* *.* 

9 *[(1) To recover the security, plus any income received by the 

10 purchase; or 

11 (2) For damages; 

12 together with interest at current market rates, costs and reasonable 

13 attorneys' fees, upon tender of the consideration received. For 

14 the purpose of this subsection, damages are the excess of either 

15 the value of the security on the date of purchase or its present 

16 value, whichever is greater, over the present value of the considera

17 tion received for the security. Tender requires only notice of will

18 ingness to pay the amount specified in exchange for the security.]* 

19 b. Any offeror who purchases an equity security in connection 

20 with a takeover offer not in compliance with this act or by means 

21 of any untrue statement of a material fact or any omission to state 

22 a material fact necessary in order to make the statements made, 

23 in light of the circumstances under which they were made, not 

24 misleading, shall be liable to any person who did not sell to him. 

25 That person may sue either at law or in equity to recover damages 

26 together with interest at current market rates, costs and reason

27 able attorneys' fees. 

28 c. Every person who directly or indirectly controls a person 

29 liable under subsection a. or b. of this section or any agent of the 

30 person liable under subsection a. or b. of this section who materially 

31 aids in the act or transaction constituting the violation, and every 

32 broker-dealer or agent who materially aids in the act or transac

33 tion constituting the violation, is also liable jointly or severally 



17
 

34 with and to the same extent as that person, unless he proves that 

35 he did not know of the existence of the facts by reason of which 

36 the liability is alleged to exist. 

37 d. No action may be maintained under this section unless com

38 menced before the expiration of 3 years after the discovery of the 

39 facts constituting the violation.]" 

40 ~'As 'used in this section, "damaGes" means an amount equal to 

41 the market 1ialue of the shares acqltired, by the offeror plus any 

42 dividends or interest paid thereon to the offeror or any person 

43 holding under hi'in and 'IJ1,inus the consideration received for the 

44 shares from the offeror. For the purpose of paragraph (2) of sub

45 section b. of this section, market val11e is meas/1red either on the 

46 date the action is cmnmenced or on the date of tender. For the 

47 pLlrpose of subsection e. of this section, market value is measured 

48 on the date when the offer to pay damages is made. 

49 b. An offeree who is entitled to recover pursuant to $'ubseetion 

50 a. may bring a civil action: 

51 (1) To recover such shares, if the offeror still owns them, to

52 gether with all dividends or interest received thereon, costs and 

53 reasonable attorneys' fees, uZJon the tender of the consideration 

54 received from the olleror; or 

55 (2) For the substantial equivalent 1n damages. 

56 c. Every person who directly or indirectly controls a person 

57 liable under subsection b., every partner, principal executive officer 

58 or director of such person, every person occ/lpying a similar status 

59 or performing similar functions, every employee of such person 

60 who materially aids in the act or transaction constituting the viola

61 tion, and every broker-dealer or agent who materially aids in the 

62 act or transaction constituting the violation, is also liable Jointly or 

63 severally with and to the same extent as such IJerson, unless the 

64 person liable hereunder proves that he did not know, and in the 

65 exercise of reasonable care could not have known, of the existence 

66 of the facts by reason of which the liability is alleged to exist. 

67 There shall be contribution as in cases of contract among the 

68 several persons so liable. 

69 d. Any tender specified in this action may be made at allY time 

70 before entry of Judgment. 

71 e. If any person liable by reason of s/1bsection a. or b. makes a 

72 written offer, before suit is brO'flght, to return the shares taken up 

73 pursuallt to the takeo/Jer bid, together with aU dividends or interest 

74 received thereon, upon the tender of the consideration received 

75 from the offeror, or to pay damages if the offeror no longer owns 
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76 such sharrs, 011 off('r('eis not entitled to 1//aintain a suit under this
 

77 section if h(' has r(,fused or failed to accept such offer within 30
 

78 days of its receipt.*
 

79 ¥.'[e.]* *f. * The rights and remedies under this act are in addi


80 tion to any other rights or remedies that may exist at law or in
 

81 equity.
 

1 ~'[I1.T' "~'1.5.~' Appeals procedure. Judicial revlew ; 111 lieu of 

2 prerog'ative writ. a. An~' person aggrieved by any act, determina

3 tion, mles, reg'ulation, or order or any other action of the '~[com

4 missioner]':' *bureau chic!", pursuant to this act may appeal to the 

5 Superior Court. The court shall conduct its review without a jUQ' 

6 and by trial de novo, except that if all parties, including the *[com

7 missioner]* *burea 11 chier', so stipulate, the review shall be con

8 fined to the record. Portions of the record may be inhoduced by 

9 stipulation into evidence in a trial de novo as to those parties so 

9.\ stipulating. 

10 b. The filing of an appeal pursuant to this section shall stay the 

11 application of any such rule, regulation, order or other action of 

12 the *[commissioner]''' *lm1'eau chier to the appealing party unless 

13 the court, after ,~:?;iving S11C1l party notice and an opportunity to be 

14 heard, determines that such a sta~' would be detrimental to the 

15 interests of the target company's securityholders, employees, 

16 customers or creditors or of the public. 

17 c. Any person aggrieved by any failure of the '~[commissionerT 

18 "'bureau chier to act or to make determination relluired by this act 

19 may commence an action in the Superior Court for an order in lieu 

20 of a prerogative writ directing the ¥.'[commissioner]* *bureau 

21 chier' to act or make such determination forthwith. 

1 *[12.]* *16.';" Severability clause. If any provision of this act, 

2 or any application of any provision, is held invalid, the invalidity 

3 shall not affect other applications of the provision, or other pro

4 visions of the act, which reasonably can be given effect despite the 

5 invalidity. 

1 *[13. Repeal clause. All acts, and parts of acts inconsistent with 

2 the provisions set forth herein are hereby repealed.]~' 

1 *17. a. If the tarqpt company is a financi((l institlftion subject to 

2 regul((tion TJV the rOil/missioner of Bonking, 0'1' a public utility 

3 corporation subject to regulation by the Board of Public Utility 

4 C011/ 111 issio'll ers, or a transportation emnl)(lny s u7)jeet to 1'cgulation 

oJ by thc (!oJllmisiso)1f'1' of 'l"l'anspoi'fotiorl, th(' bllre((11 chief sholl 

6 promptly furnish (( CUlJ.IJ of the regi~1 mtion st((teulCld filed under 

7 this act to the 'regul((tory agency hav·ing snperl.,is·ion of the target 
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8 company. Any hearing under' this act involving any such target 

9 company shall be held jocintly with the regulatory agency having 

10 supervision, and any determination following the hearing shall be 

11 made jointly with that regulatory agency. 

12 b. If the target company is a public utility, public utility holding 

13 company, national banking association, bank holding company, sav

14 ings and loan association or savings and loan holding company 

15 sllbject to regulation by a federal agency and the takeover of such 

16 company is subject to approval by that agency this act shall not 

17 apply. 

18 c. This aet shall not apply to any offer involving a class vote by 

19 shareholders of the target company, pursuant to its articles of 

20 incorporation or the applicable corporation statute, on a merger, 

21 consolidation or sale of CMporate assets in consideration of the 

22 issuance of securities of another corporation, or sale of its secu

23 rities in exchange fM cash or securities of another corpMation.* 

1 ''''[14.]* ''''18.~' Effective date. This act shall take effect *[90 days 

2 after enactment]'" *i111mediately*. 
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STATEMENT 
This bill provides a State procedure for regulating sudden busi

ness takeovers, which have threatened New Jersey businesses and 

N'ew Jersey jobs. It calls for an open disclosure by any individual, 

group or other entity seeking to acquire more than 2% of the 

equity of a corporation organized under New Jersey laws or 

having its principal place of business or a substantial portion of 

its total assets in New Jersey. 
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STATE ')F NEW JERSEY 

EXEC\ (n'F I hl',\RDI 1:'\''1 

i\pd 1 18, 1977 

SENi\TE rHLL No. 803 (OCR) 

To the Senate: 

Pursuant to i\rticle V, Section I, p[lragraph l4(b) of the Constitution, 

herewith return Sen[lte Bill No. 808 Hith my objections, for reconsideration. 

The purpose of Senate Bill No. 808 is to protect NeH Jersey stock

holders and New Jersey corporations from precipitate [lnd economically unwise 

takeovers through the use of tender oEEers. 

The bill is designed to give investors sufficient time and information 

to fully assess tIle reasonableness and ramifications of a tender offer, and to 

give target companies adequate time to defend their nwnagement policies to ... 
their stockholders and to clarify questions as to their financial status. Insofar 

as this bill accomplishes that intent by requi!:"ing [In offeror to file a full 

disclosure statement with the Bureau of Securities [lnd tile target company twenty 

days before an effective offer is made, 1 elm persuaded that it is worthwhile. 

Twenty-three other states Imve enacted similar legislation and New Jersey must 

also respond to the threat of unfair takeovers. 

The corporate community of this State is legitimately concerned that 

the recognized evils of unregul[lted takeovers \"ill result in the indiscriminate 

raiding of its [lssets, will force business to seek sanctuary in other states and 

cause substantial loss of jobs, adding to our already severe problems of unemploy

ment and urban blight. 

IIm"ever, tile State's concern to protect its corporate 'citizens should 

not be so zealously exercised that it frustrates legitima~e takeover efforts. 

Tender offer takeovers are often a desiral)le and efficient way for stockholders 

to rid themselves of ineffective or incompetent management. It is my opinion 

that this bill is too cnmbersome in its attempt to restr-ict takeover and that a 

more lLlllited and baLll1Cl'd Clppro.'lcll would still pl~ovjdc the' llccessary protection. 

Because I do not wish to delay tlJi_s needed lcgisliltion, 1 It<lVe 

decided to return it Lo you with tile recommclldation that certain amendments 

be adopted. 
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Accordingly, 1 herewith return l\ssembly Bill No. 808 (OCR) for 

reconsideration and recolllmend that it be amended as £0110\"s: 

Page 1, Section 2.a., Line 5: Delete "associate of the offeror" is:" 

and insert'" associate' of a person me::lllS: '" 

Page L Section 2. a., Line 6-7: Delete "Lhe offeror" and insert 

"such person" 

Page 1, Section 2.a., Line 11-12: Delete "the offeror" and insert 

"such person" 

Page 1, Section 2.a., Line 1'3: Delete "the offeror" and insert 

"such person" 

Page 1, Section 2. a. , Line 14: Delete "the offeror" and insert ... 
"such person" 

Page 1, Section 2. a. , Line 16: Delete "the offeror" and insert 

"such person" (both places) 

Page 1, Section 2.a., Line 17: Delete "the offeror" and insert 

"such person" 

Page 1, Section 2.a. (5), Line 171\: After the '''ord "with" delete 

"that person" and insert "the offeror" 

Page 2, Section 2.b., Line 19: Delete "Lm,," and insert "Consumer 

Affairs" 

Page 2, Section 2.c. (2), Line 2711: Delete and insert " as 

described in c. (1) above;" 

Page~l Section 2.C.(3)1 Line 27J: Delete ";" and insert" as 

described in c. (1) above;" 

11.11Page 2 1 Section 2.c. (4)---l-Liue 27L: Delete , and insert " as 

described in c. (1) above;" 

Delete after the word "security" 

and insert ", as described in c. (1) above;" 

£age J, Section 2. E., Line 41K: After the \<lords "owner of" insert 

"any" 

Pag~~ction 2. £. 1 Lines 41K-L1IL: Delete "securities" ancl insert 

"security" 
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Page J, Section 2.j., Line 50-52: After the word "corporation" 

delete "50% (exclusive or qualifying shares and shares subject to employee 

stock options) of" 

Page ~SectioI~., Line 58: After the Ivord "indirectly" delete 

"through subsidiaries" 

Page 4, Section 2 .1. (2) (e) , Line _J?_l: Delete"." and insert ", pro

vided that the terms thereof, including any inducements to officers or directors 

which are not made available to all shareholders, ho.ve been furnished to share

holders." 

Page 4, 2.1. (2)(11), Line 8JA: After line 8JA add new section (h) 

"(h) An offer to purchase shares of a company whose capital assets do not 

exceed $5,UOO,000.0~' 

Page 5, Section J.a., Line 7: Delete "been approved" and insert 

"been permitted to proceed" 

Page 6, Section J.b., Line 40: Delete the numeral "7" and insert 

the numeral "11" 

l:'c1ge 6, Section J.b.(l)(ii), Line 61: Delete "he" and insert "that 

person" 

Page 6, Section J.b., Line 75-77: Delete "acquiring party" and 

insert "offeror" 

Page 7, Section J.b. (4), Line 80: Delete "acquiring party" and 

insert "offeror" 

Page 7, Section J.b. (4), Line 87: Delete "acquiring party" and 

insert "offeror" 

l'ag~L Section J.b.(9), Line il7: Delete "acquiring party" and 

insert "offeror" 
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Page 8, Section 3.b., Line 136: Delete "acquiring party" 

and insert "offeror". 

Page 8, Section 3.b.(1l), Lines 142-143: Delete "acquiring 

party" and insert "offeror". 

Page 9, Section 3.b.(12), Line 169: Delete "office" and insert 

"officer". 

Page 9, Section 4.a., Line 1: Delete "Approval by bureau chief" 

and insert "Permission to proceed". 

Page 9, Section 4.a., Line 2: Delete "approve" and insert 
., 
"penni t" . 

Page 9, Section 4.a., Line 3: After the ,vords "this act" 

insert "to proceed:". 

Page 9, Section 4.a., Lines 5-11: Delete entirely. 

Page 9, Section 4.a., Line 12: Delete numeral "(3)" and insert 

numeral "(1)". 

Page 9, Section 4.a., Line 12: Delete "might" and insert "to". 

Page 9, Section 4.a., Lines 14-15: Delete "customers or creditors" 

and delete "any remaining". 

Page 10, Section 4.a., Line 17: Delete nUllleral "(4)" and insert 

numeral "(2)". 

PaGe 10, Section 4.a, Line 17: Delete "and unreasonable" and 

insert "or inequitable". 

Page 10, Section 4.a, Line 19: Delete numeral "(5)" and insert 

"(3)". 

Page 10, Section 4.a., Lines 22-2j: Delete "customers or creditors, 

or of the public;" and after the word "securityholders" insert "or" and 

before the word "securityholders" insert "remaining,"and after "employees" 

!l.TIinsert , . 
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Page l~ection 4.a., Line 24: Delete numeral "(6)" and insert 

numeral "(4)" 

Page 10~ Section 4.a., Line 26: After the word"company's"insert 

"remaining" 

Page 10, Section 4.a., Lines 27-28: Delete "customers or creditors 

or of the public" 

R.~~ Sec tion fl. a. , Line 27: After the word "securi tyholders ," 

insert "or" and after "employees" insert ";" 

Page 10, Section 4.a., Line 29: Delete nuneral "(7)" and insert 

"rlumera 1 "( 5 ) " 

Page 10, Section 4.a., Line 30: Delete "of section 6" 

Page 10, Se.ction 4.b., Line 36: After the word "hearing" delete "." 

and insert ", unless the bureau chief finds that no cause for hearing exists." 

Page 10, Section 4.b., T~L1es 47-48: Delete "any person to whom notice 

of hearing was sent," and after "any other person" insert "the bureau chief 

determines has sufficient interest" 

Page 10, Section 4.b., Lines 48-49: Delete "whose interests may be 

affected thereby" 

Pa~ 10, Section 4. b., Line 52: Delete the \-Jord"presently" 

Page 10, Section 4.b., Line 53: After the word "State" delete "." and 

insert II, or pursuant to such other procedure as may be established by the 

bureau chief." 
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Page 12, Section 7.d., Line 11-15: Omit in their entirety. Insert 

new subsection 7.b. as follows: 

"b. If, in the course of any investigation or hearing conducted by the bureau 

chief pursuant to this act, a person refuses to answer a question or questions 

or produce evidence of any kind on the ground that he will be exposed to 

criminal prosecution or penalty or to a forfeiture of bis estate thereby, the 

bureau chief may order the person to answer tile question or questions or produce 

the requested evidence and confer immunity as in this section provided. If 

upon issuance of such an order, the person complies therewith, he shall be 

itfImune from having such responsive answer given by him or such responsive 

evidence produced by him, or evidence derived tllerefrom used to expose him to 

criminal prosecutio~ or penalty or to a forfeiture of his estate, except that 

such person may nevertheless be prosecuted for any perjury committed in such 

answer or in producing such evidence, or for contempt for failing to give an 

answer or produce evidence in accordance with the order of the bureau chief and 

any such answer given or evidence produced shall be admissible against him upon 

any criminal investigation, proceeding or trial against him for such perjury, or 

upon any investigation, proceeding or trial against him for such contempt." 

Page 12, Section 8.a., Line 7-8: Delete "is not effective" and 

insert "has not been permitted to proceed" 

Page 13, Section 10., Line 1: After numeral "10." insert a title. 

"Voting of Securities; restrictions" 

Page 15, Section 11. a., tine 13: After the words "Division of" delete 

"Law" and insert "Consumer Affairs" 

Pa~5, Section 11. b. L-bine 20: Delete "shall" and insert "may" 

Page 15, Section 12.a., Line 14: Delete "his" and insert "the 

defendant's" 

P~lge 16, Section 12. b., Line 27-2R_: Delete "in the county where the 

target company has its principal business office in the State" 

P;}~e 16, Section 13., Line 1: Before the word "Penalties" insert 

"CriminLll" 
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Page 16, New Section 14:
 

"14. Civil Penalties.
 

In addition to any other sanctions herein or otherwise 

provided by law, the bureau chief, upon notice and hearing, n~y impose 

a penalty not exceeding $10,000 for any violation of this act or of any 

rule or regulation duly issued hereunder. Such penalty shall be recovered 

by and in the name of the bureau chief in a civil action by a summary 

proceeding under the Penalty Enforcement Lavl (C. 2.L\.:58-1 et seq.) in 

the Superior Court, County Court, county district court or a municipal 

court, all of \vhich shall have jurisdiction to enforce said Penalty Enforcement 

Law in connection with this act. Where any violation of this act or of any .. 
rule or regulation duly issued hereunder is of a continuing nature, each day 

during \vhich such violation continues after the date fixed by the bureau 

chief in any order or notice for the correction or termination of such 

violation, shall constitute an additional separate and distinct offense, 

except during the time an appeal from said order or notice may be taken 

or is pending." 

Page 17, Section 13.e., Lines 30-32: Delete entirely. 

Page 17, Section 14, Line 1: Delete numeral "17" and insert numeral 

"15". 

Page 17, Section 15.a., Lines 7-8: Delete "is measured either" 

and insert after the vlords "n~rket value" "is the greater of the market 

value". 
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rage 18, Section 15. c. , Line 28: Delete "or" insert "and". 

ra\;e 18, Section 15 .d. , Line 34: Delete "action" and insert 

"section". 

Page 18, New Section 16: 

"16. Conflict Hi th Other Lmvs. 

All laws and parts of laws of this State inconsistent with 

this act are hereby superseded \-lith respect to nk1.tters covered by this 

act; provided, ho\vever, that, nothing contained herein shall limit the 

power of the State to proceed against any person for conduct which constitutes 

a crime under any other statute, and further provided that, nothing contained 

herein shall affect the applicability of the Ne\v Jersey Anti-trust Act 

(N.J.S.A. 56:9-1 et seq.) or the rights conferred therein." 
-. 

Par;e 19, Line 1: Delete "15." and insert numeral "17.". 

Page 19, Section 17.a., Lines 5-10: Delete everything after 

"Superior Court" through "stipulation". 

Page 19, Section 17.a., Line 5: After the \vords "appeal to the" 

insert "Appellate Division of". 

Page 20, Section 17.c., Line 21: Delete "commissioner" and insert 

"bureau chief". 

Page 20, Section 16, Line 1: Delete numeral "16" and insert 

numera 1 "18". 

Page 20, Section 16, Line 14: After the words "bank holding company" 

insert ",". 

rage 20, Line 2: Delete numeral "17" and insert "19. Application 

of Takeover Bid Disclosure Law". 

pqge 20, Section 19.c. Line 17A: Insert "c. \.Jilere a takeover bid 

or takeover offer subject to the filing requirements of Section 3 of this 

act is also subject to similar laws of another state, or to review by 

Federal agencies, or other State agencies; the bureau chief llk1.y, at his 

discretion, hold joint hearings and othenvise cooperate \vith such 

State and 

Federal agencies, provided SUCII cooperation furthers the purposes of this act 

and does not impair the ability of the bureau chief to proceed and nJ<lkc all 

requisite findings under section t:, of this act." 
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Page 20, NeH Section 19, Line 18: Delete letter "c." and insert "d." 

Page 20, Section 18, Line 1: Insert neH section 20. as follows: 

"20. There is hereby appropriated the sum of $45,000 for the purposes of 

administering this act." 

Page 20, Sect,ion 18, Line 1: Delete numeral "18" and insert numeral 

"21" and add title "Effective Date." 

Respectfully, 

GOVERNOR 

ATTEST: .... 

Executive Secretary to the Governor 
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