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By Asscmblym:::ll1 DCESTEIY 

Referred to Committee on .T llclicinry, I"aw, PullEc S;lLty'" i· (' 

AN ACT concerning disclaimers of transfers under !lodc's~[ 'i'" 

instruments, and supplementing Title 46 of the H(\\-jy~; '-. i:';; '''. 

1 BE IT ENACTED bV the Senate and Gell.era~ Assembly of the Stute 

2 of New Jersey: 

1 1. (New section) As used in tllis act: 

2 a. A "present interest' ~ is one to take effect in immediate posses~ 

3 sion, use or enjoyment witllout tlle intervention of a preceding 

4 estate or interest or witllout being dependent upon the happening 

5 of any event or thing. 

6 b. A "future interest" is 0118 to take effect in possession, use or 

7 enjoyment dependent upon the termination of an interveni11g estate 

8 or interest aT the happening of any event or thing. 

1 2. (New section) Any person who is a grantee, donee, sUl'vi,'ing 

2 joint tenant, surviving tenant by the entirety, surviving party to a 

3 joint deposit account, a P.G.D. account or a trust deposit account, 

4 person succeeding to. a disclaimed interest, beneficiary lElc1er a 

5 nontestamentary instrument or contract, appointee under a power 

6 of appointment exercised by a nontestamentary instrume:lt~ or a 

7 beneficiary under an insurance policy, may disclaim in wh;)le or in 

8 part the right of transfer to him of any propert}~ or interest therein 

9 by delivering or filing a written disclaimer under this act. .•A 

10 disclaimer may be 0/ a tractional share or any limited interest or 

11 estate."" 

1 3. (New section) A person designated in section 2 upon ·whom 

property or interest therein devolves by right of sur,ivor",hip 111,1)" 

3 disclaim, as a separate interest, t11€ property or interest so c1e,-olv­

4 ing upon bim by right of slUvivol'sllip. He may disclaim tlH' entire 

5 interest therein if the property or interest therein was cTt'atec1 hy 

6 tlJe decedent or another party and the sUlTivor (lid j:;lt j.;;~l in 

7 creating it. 
EXrU<'iATION-M"lter enclosed in boM-faced bracket:! [thus] in the auole bill 

is not enacted allli is il\lemlerl to be ,,,uilke! in tIlt.' law. 



the lllUllieilJality and COUl1ty ,,,herein th8 real property is siIUuiecl 

(2) declare tile clisclaimcr and exttHl ~ tl]i~reof. 

1 5. (XCI'" section) A (1iscbimer on bcllalf of a c1eced\?nt, minor 

2 or Ilh'lltal1y-incompetent person may b8 made by t1..:e pcn:01ul 

3 reprc'Oc:ntative of tlle dccedcnt or t1;.o g'llardian of the estate of the 

4 minor or mentally-incompetent perSOll. Sucb dis-:laimer shall not 

5 be effective unless, prior thereto, the personal representative or 

6 guardian has been authorized to c1isclaim by the comt btn-ir:g 

7 jurisdiction of the estate of tbe decedent, minor or mentally­

8 incompetent person, after finc1ing that it is advisable and will not 

9 materially prejudice the rights of creditors, devisees, heirs or bene­

10 ficiaries of the decedent, tlle minor or mentally-incompetent perSOll 

11 or his crec1itors, as the case may be. 

1 6. (New section) a. An instrument disclaiming a present interest 

2 shall be delivered or filed no later tban 9 months after the effective 

3 date of the nontestamentary instrument or contract or 9 months 

4 after the day on 1;vhich the taker of such interest attains age 18 

5 if that day is more than 9 illontlls after the effective elate of the 

6 instrument or contract. 

7 b. An instrument disclaiming a future interest shall be delivered 

8 or filed not later than 9 months after tbe event determining that 

9 the taker of the property or interest is finally ascertained and 

10 his interest is indefeasibly vested or 9 months after the day on 

11 which the taker of such interest attains age 18 if that day is 

12 more than 9 months after that event. 

13 c. If the person entitled to disclaim does not have actual knowl­

14 edge of tbe existence of ilie interest, the instrument shall be 

15 delivered or filed not latcr than 9 months after he has actual 

16 knowledge of the existence of tbe interest or 9 months after the 

17 day on wbich the person entitled to disclaim attains age 13 if tbat 

18 day is more than 9 mouths aftcr he has actual kno,vleugi: of the 

19 existence of tlle interest. 

20 d. The effecti\C dDte of a rt;'.·ccablc iI;~trumellt or COlltrad is iDe 

21 date on wwch the maker 110 longer 1l<.ls power to rc\'okG it or to 

22 transfer to bims81£ or another iDe entire leg~,.l and equit~1blG 

23 o\\"Ilel'sliip of the interest. 

'J ' ...'± 

25 extL:IH1pd by the conrt for 1".";(l:;\"1:\1;.lp ,·::n<('. aEd (\]1 J~c,ti~" too\wh 

26 perS[)I;~ rmel in :mclJ I1l~jI'rH'! ,," !j>,. ( '.i! m,ly (iH"~l:~ 
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4 terest disclaimed 01' who is entitled tJl<:'l'eto in the en:nt of c1is­

4.... claimer. 

G of the disclaimer shall be c1diH'l'l:u or mailed as Pl'O','i(~,lfl in "':1>­

7 section a. her80f, and the origin[\l t}lC:l'C'of slmH bt~ fllc~d i,i: on'ic,; 

8 of the clerk or register of deeds and lllortgages of ttle \.'0 Lm ty in 

9 which the real property is sitlutc:d. £;:\(,11 county clt.'r1~ e,L' r~:i:tcr 

10 of deeds and mortgages shull proYicle a book to be entit1c·t[ "Ilj-c. 

11 claimers," so arranged tlwt he l<18y record th:-1Yln: 

12 (1) The name of the disclaim,mt; 

13 (2) The name of tlle trustee 01' other person having legal title 

14 to, or possession of, the property or interest disclaimed or is 

15 entitled thereto in the eve:nt of disclaimer or the name of the dOJl(~e 

16 of the power of appointment; 

17 (3) The location of the property: 

18 (4) The file number of the connt)- clerk's office 01' tbe office of 

19 register of deeds and mortgages indorsed upon each disclairm,r 

20 filed; 

21 (5) The clate of filing the disclaimer. 

22 The county clerk or the register of de8Cls and mortgages shall 

23 maintain in said record nn alpL,betical index of the names of all 

24 disclaimants stated in any disclaimer file, and also keep in ills office 

25 for public inspection, aU disclaimers so filed therein. 

1 8. (New section) Unless the nontestamc:ntal'Y instrument or 

2 contract provides for another disposition) the property or interest 

3 therein disclaimed shall clevolyc ~'( a) as to a present inte rcst/ as 

4 if the disclaimant had died before the effeeti\-e date of the instru­

5 ment or contracP J and (b) os to a future interest, as ·if the 

6 disclaimant had died before the euent determiHing that the taker of 

7 the property or interest twd becomejillally ascertai'ned and his 

8 interest indefeasiblyvestecZ"'. ~[A future interest that is to take 

9 effect in possession or enjoyment at or after the termination of the 

10 estate or interest disclaimed tali:es effect as if the disclaimant had 

11 died before the effective dnte of the instrument or contract.]" A 

12 disclaimer relates back for all purposes to that date. 

1 9. (l\ew section) The right of a person to disclaim propert.y 

2 or any interest tberein is banccl if the property or interc>st is 

3 seized under judicial process issued ~1gain8t the persor~ before 1'I::C 

4 expiration of the period in \vbich be is permitted to disclaim; or 



ID claims 01' ~ltt8mph tt> c1i:;.:lai.::l nil 0,' Ully part of ;such JW'~lin"rty or 

11 inten::"t i11 fraud of his creditors ~)s set forth in tIle t;niform Frau·1a­

12 lent Conn:;ynnce Law (R. S. 2;) :'2-7 et seq.): or (-1:) e:s:eCl":res a 

13 written waiver of the right to (11 scl <1 i121. 

1 10. C);ew section) The clisclni:ner or the written wai<;'cr of the 

2 rigl1t to disclaim sball be binding upon the disclai~llant or person 

3 waiving and all persons cbiming by, through or nucleI' him. 

1 11. (?\ow section) The right to disclaim exists notwithstanding 

2 any limitDtion on tb; intere5t of the di5c1aimallt in tLJe nature of 

3 n spendthrift pro\ision or similar restriction. 

1 12. (1\e\Y section) This act does not abridge the right of a per­

2	 son to ,vaive, release, disclaim or renounce property or an interest 

therein under any othe,' statute. 

1 13. (New secEon) An interest in property e:>.isting on the eft'ce­

2 tive date of this act as to whicll, if n, present interest, the time for 

3 filing a disclaimer lUldcr this aet has llot expired, or if a future 

4 interest, the interest h~lS not liecome inc1efca::iibly vested or the taker 

5 finally a::icertained, may be c1isclnimed \\1.thin 9 months after the 

6 effccti\"c date of this act. 

1 14. This act shall take effect immediately. 
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11 .. interest in fraud of his creditors as set forth in the Uniform Fraudu­

12 lent Oonveyance Law (R. S. 25:2-7 et seq.); or (4) ~xecutes a 

13 written waiver of the right to disclaim; 

1 10. (New section) The disclaimer or the written waiver of the 

2 . right to disclaim shall be binding upon the disclaimant or person 

3 waiving and all persons claiming by, through or under him. 

1 11. (New section) The right to disclaim exists notwithstanding 

2. any limitation on the interest of the disclaimant in the nature of 

3 a spendthrift provision or similar restriction. 

1 12. (New section) This act does not abridge the right of a per­

2 son to waive, release, disclaim or renounce property oi' an interest 

3 therein under any other statute. 

1 . 13. (New section) An interest in property existing on theeffec­

2 tive date of this act as to which, if a present interest, the time for 

3 filing a disclaimer under this act has not expired, or if a future 

4 interest, the interest has not become indefeasibly vested or the taker 

5 finally ascertained, may be disclaimed within 9 months after the 

6 effective date of this act. 

1 14. This act shall take effect immediately. 

STATEMEN'r 

This bill has been prepared by the Division of Law Revision of 

the Law Revision and Legislative Services Agency after study and 

consideration of the Provisions of the Uniform Disclaimer of 

Transfers under Nontestamentary Instl'Ull1ents Act drafted and 

approved by the National Oonference of Oommissioners on Uni­

form State Laws. 

The purpose of this bill is to authorize and provide a procedure 

for disclaiming the succession to real and personal property under 

nontestamentary instruments such as inter vivos trusts, deeds, 

insurance policies, multiple party bank accounts, and the like. 

New.Jersey does not have a statute authorizing and providing 

a procedure for the disclaimer of transfers under nontestamentary 

instruments. There is, however, a bill (Assembly Bill No. 19, Offi­

cial Oopy Reprint) presently pending in the Legislature which 

authorizes and provides a procedure for disclaiming transfers by 

wills or intestate succession with provisions similar to those set 

forth in this bill. 

Ai3 provided in the bill, a "present interest" and a "future 

interest" which are defined may be di,sclaimed. 

. ... . /73J VY (;979) 
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The bill prescribes the form of the disclaimer instrument, where 

it shall be filed and the mamler of delivery to interested persons. 

As provided in section 5 of the bill, a disclaimer on behalf of a 

decedent, minor or mentally incompetent person may be made by 

the decedent's personal representative 01' the guardian of the estate 

of the minor or mentally incompetent person by authorization of 

the court having jurisdiction of the estate of the decedent, minor 

or mentally incompe,tent person upon finding that the disclaimer 

will not materially prejudice the rights of those persons described 

in the section. 

Section 6 of the bill prescribes the time within which a disclaimer 

must be filed or delivered. "\Vith respect to a "present interest," 

the time fixed is 9 months from the effective date of the nontesta­

mentary instrument or cont,ract or 9 months after the date the 

taker attains the age of 18. With respect to a "future interest," 

the time limit is 9 months from the event which determines that 

the taker of the property or interest is finally ascertained and his 

interest is indefeasibly vested or 9 months after the date the taker 

attains the age of 18. As some nontestamentary instruments are 

not recorded or filed so as to become public records, the possibility 

exists that a disclaimant may not receive actual knowledge of the 

existence of his interest within the time required, this section 

treats knowledge as an overriding circumstance in respect to the 

time period otherwise applicable and the time period begins to 

run from the time the disclaimant has actual knowledge of the 

existence of the interest or 9 months after the person attains the 

age of 18. The section further provides the effective date of a 

revocable instrument to be the date on which the maker of the 

instrument no longer has the power to revoke it or transfer the 

entire legal and equitable owner,smp of the interest. The time 

within which a disclaimer shall be filed may be extended by the 

court for reasonable cause. 

The property or intm'est therein disclaimed devolves as if the 

disclaimant had died before the effective date of the nontesta­

mentary instrument or contract unless the instrument or contract 

provides for another disposition. 

Section 9 of the bill sets forth the grounds for barring a person's 

right to disclaim. 

A disclaimer or written waiver of the right to disclaim is binding 

upon the disclaimant or person waiving and all persons claiming 

by, through or under him. 



ASSEMBLY JUDICIARY, LAW, PUBLIC SAFETY AND
 
DEFENSE COMMITTEE
 

STATliJMJnNT 'ro 
ASSEMBL Y, No. 3144 

..
 
STATE OF NEW JERSEY
 ..
 

DATED: APRIL 26,1979 

The definitions contained in paragraphs 1- a & b are not intended to 

alter or amend any definition or procedures under N. J. S. A. 54:33 to 37 

or 54 :38. Otherwise, the statement appended to and printed with the 

bill adequately explains its provisions. 



SENATE LAW, PUBLIC SAFETY AND DEFENSE
 
COMMITTEE
 

STATEMENT TO 

ASSEMBL Y, No. 3144 
• 

STATE OF NEW JERSEY
 

DATED: AUGUST 6, 1979 

The statement appended to and rJl'inted ,vit11 the bill adequately 

l'",plai]]s it~ provisions as reported with tlle exeeptioll of the amend­

lllCllts which refer to when present and future interests take place. 

'I'hese amcudments conform the bill to the latest sugger,;tionr,; of the 

Uniform Probate Code. 



", (' } i, ' - '1;"'" ~! 
~- \.) 1 

t. : I '" ,I '!
L '~ , , I, .. 

'. ~1:.J ~. ~ : u : : 

I.\OSt modern and enlightened codes it: tr.2 nc-.t:'::.:::., II s2.id I;yrr~,--. 

Burstei-;1, Has enacted in 1977. The fil"-c.l st~? ':-:ill be thE~ reC',-·z;-~n::_z2.tioil. of 

Title 3A, "Thich contains the proDate la:.,', to :::.z~~e any.- necc.s_s:::~ry te'~h":'~2.1 

and Binor subs tantivechanges. This process~::(}t.tldbe cOr::?l;2 :,:c:c: bytheeil.cl 

of the year. 

Byrne said that in preparing the pro~2t2 ~efoYB pack~g2> his staff and 

the legislature ,.mrked closely '.:ith the Co:=.i:;:ee of Real Property, P[o~ate 

and Trust La\.;' of the Ne\-J Jersey State Be.r Ass::J::iation. 

He commended the efforts of Assembl)~.a~ 3urstein, attorneys Alfred C. C12D~.- , 
Richard F. Lert and Harrison Durand of the ~2-..; Jers~y State Bar Associatio:l ,and 

!-laurice' Gold of Legislative Services) lias 1,-21::' as the r:!~ny other people 'lhose 

talents contributed to this major revision 0: the ~~e'.,: Jersey probate lilH. JI 

These are the bills the Governor signee ~oday: 

A-18,which helps prevent the -disinh2ri::~nce of (l husband or uife' by allo~"ing 

·the.,surviving spouse to elect to take one-th:'~.i of the deC2<:lSQd person I s a1.lgm~nted 

estate. 

Under prior law, Nev Jersey \.;ras one of t:,e fe,-? states that allm'ied hl~sbanus 

and Hives to disinherit each other. 

An nugmented estate is defined in the bi.:'l 25 bE:ing the dcccas0.c\ p2rson's' 

estate, minus administration and funcr21 COS:3, plus various kinds o~prorert) 

transfers made by the decedent and otr.er t~?2~ of interests. 

The independent wealth of the surviving husband or wifQ is credited ugainst 

the elec tive share, as is any prop2T ty tile sClrvl.ving Sp0Ue:iC r~cei.vc.~(: froin_.the 

deceased person, Only the h.:lJancc, :if em:,', :-:>i1Y be c~)I]i..>C't.l,(l 

from the elective sh~re. 

- r:~()rc: ­
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Tile' Lil1 broadens the dE~fini.tio!l e,f 

h'I	 ~, :". _1~lSilppB2rcd Qr heen co~fine2 -' J	 <., .. , 

..

endangered or if it is needed to nrOVlc.e to tn-~ 2.0sent 

person or his dependents. 

., , .­dispose of, manage develop, improve, exchan;e, parti tiO,l	 or 20QnGOn an estate ass~t. 

" '.. . ,

11.-1625, ,.;hich makes t~.;o technical a,-:~r:.d2e.ats to the PrUdCi.1t Inves::i:l!2ut La:.7. 11 

11.-1626" ,,,hicn is a comprehensive re"is:'on of the 1a,; governing Du1tiple-par:ty 

bank acco'mts. 

A-31 tf4. which clarifies and revises the 12.':" governing the disc.lairuer of 

nont·este.mentary transfers. 

A-333.5. ,{hich significantly ch2.nges the c?lculatiGn..of corpus COTI'.:.'lissio':1.s 

for trustees and guardians and generally 'increases the a~o~nt of cQrp~s co~~issions 

":"lhich' fiduciaries may take annually \-.-it."'-out a court order. 

A corpus commission is the re~~2erGtio~ ~ fiduciar)-' rece. i\.'es for h2"5 •servlces 

'. rendered "in administering the principal u:l.de~ his control. 

This bill changes the fornulation calcul<:ting a trustee r s corpus 

commission by providing for increaser. cO=8issions vhere the length of service is 

long. 

... /i f.! :(.' I: ;r 



I 
r	 rat os . ­DISCLAIMER OF TRANSFERS BY WILL, ETC. § 6	 I' UNIFORM DISCLAIMER OF TRANSFERS UNDER 

NONTESTAMENTARY INSTRUMENTS ACT Commissioners' Comment >. ,	 ~ 

1978 ACTSection 6 deals with application ing his estate to W. for life, remainder 
of the Act to property interests under to such of T's sons as are living at W's 
instruments or in estates in existence death and W dies in 1975, the Aet per-	 Table of hlrisdictions Wherein Aci Has Been Adopted t 

t 
iB a present one and the filing time has terest after it ripens even though it 
not expired, the holder is given a full ariBes under ltn instrument predating 
period aiter enactment within which to the effective date of the Act. The ap­
dillclalm tbe interest. If the interest ill plication of statute to pre-existing in-
a future one, the holder is given a full struments in like Ilituations finds sup­
period after the interest becomeS inde- port in cases such as Will of Allis, 6
 
feasibly vested or the takers fillnlly Wis.2d I, 94 N.W.2d 226 (1959), 69
 
l18certained after enactment in which A.L.R.2d 1128. '
 

on the effective date. If the interest mits a son to disclaim his remainder in-

Jurisdiction Laws ' Effective Date ., ~ ., Statulory Citation 

MaIne •.•... ;: ..••• 
North Dakota .... : .. 
OrfllOll ............ ; 

1975. c. '311 . 
1977. c. 427 ' 
1975, ~. 622 .... 

5-21-1975 • 
7-1-1977 
1-1-1976 

I' 

' I. I.I.R.S."'. II 1251 to 1258. 
, 

NDec 47-11.1~1 to 47-11.1--08. . ' 

OAS 105.625 to 105.640. 

• Dale of approval.
 

to disclaim it. If T dies in 1000 trulltee- '
, ·.le' . Hlatorlcal Not. 
Library References The Uniform Disclaimer of Tr~nsferll Under Nontestamentary InstrumentJI Act 

Descent and Distribution ~6. C.J.S. Descent and Distribution I f. ~::"Sar!~~78~ ~r. th~ :NaU,??~I,Conference ot Conuni~lonerll on. UnJ~Ol'JU State 
. Will!l P719.	 C.J.S. Wills I 1162. 

. •• : ' .:. f I ", '., ~, I. J 1,;. _~ :) 1 ~.J 

... ' • .General Statutory 'iotea' ­
. ,	 ." , ." ~: i ... 'J " , " • ' .I 7. [Uniformity of Application and Construction] 

This Act shall be applied and construed to effectuate its general purpose to	 . Maine. L.1979. C. 640. repealed 18 M.', Jan. 1: 1Ul.:, While the reenacted Ma.ine 
R.B.A. II 1251 to 1258. which· prev!ously .Act remaJna, a substantlai adQptl01l of 

make uniform tbe law with respect to the sUbj~to( tbis Act among states	 constituted. the Uniform Disclaimer of, the' Unltonn ·Act. it now contains DUm-
Transfers Under Nontestamentary In- eroua· variatlons.omi.alon, and addi­

enacting it.	 ' struments Act. and reenacted said Unl· tlonaJ matter 'which cannqt be -clearly 
form Act as part of the Maine Probate indicated by statutory note,.
Code In 18-A M.R.S.<\.. I 2-801, effective .; ...' , . ' •Commissioners' Comment 

LIbrary References , ·:;!'/'Con:ml~'lon.rl' pre~'atGry Note " .,/
j.Scction 7 is a standard provision in Statutes c!t=>226.	 .:--' , ,,' , ' , ,., ,.... '. ' . J. ­

all l]nUorm Acts. C.J.S. Statutes I 871 et seq.	 ',See Prefatory Note . under the' Uniform, Disclaimer of, !fransfers by Will, In­
testacy or Appointment Act, 8upra, this Ilupplement. ',-, ",' ,,, 

, 
§ 8. [Short Title]	 

, 

i·	 :\.'I.'bis Act may be cited as tbe Uniform Disclaimer of Transfers by Will, In- UNIFORM D1SC'LAIMER OF'TRANSFERS UNDER 
N.ONTESTAMENTARV INSTRUMENTS ACttestacy, or Appointment Act. 

, , 
Sec. . " , , ·1 Sec.

§ 9. [Repeal] 1. RIght to Disclaim Transfel"ll. 7, Uniformity of Application and Cpn-
The following acts and parts of acts arc repealed: 'J. Time of Disclaimer-Delivery. atruction.' ",

S. Effect of Disclaimer. . I.. Short Title. '.' I" " ,I .. 

(1)	 4. Waiver and Bar. t. RepeaJ.
I. Exclusiveness of Reme1y. 10. Time 9f Takln8" Effe<:t. (2) ,G. Application. " 

(3) Be It enacted ..... ,; .. 
Ii:',:' I': I' ••' 

§ 10. [Tlmo of Taking Effect]	 " 
I I. [Right to DIsclaim Tranafers] ,	 ,

'I'bis Act shall tuke effect ~ ,,'*' p~riloD; ~r the repret;~ntatlve ot It l1cCIJutlCd, incupaCitlttcd or protected per­
son, who Is a ~rantee, donee•. survlvinl: joint tenant, pel'IiOU succeeding to a 
disclulmed Interest" beneficiary under a nontcstamentary Instrument or con­
tract, 01' Ilppointeeuntler a power· ot appointment exercIsed by a i noutesta­
mentary 'instrument" may disclaim in whole or in part the right 'of tran8fer 
to him ot any property or Interest therel!! by uellve'rlug 8' writte.n <Us­

/\ (l /.) 0 t<, ,j L (4l! :'" (J. ,h L C', 's	 ,claimer under this Act. , A disclaimer may be ot a fractional share or of' any .. !/v 

(~'/,I ) limited Interest Qr estate. , A surviving joint. teuunt, [tenant by t1le eutll'ctlcs)~.:>c· ~' U I, ti ;)(J, ( "1 J') r: c b: ( may disclaim as a IICparato interel/t any ptoperty or interc8t therela devolv­, j.'i'-'. 5IU("I.,I ,;­ (,J, C bel t '- (l \ (j rei r~ .! " (A Ing to him by right ot survivorship. A iurvivlng joint tenant [tenaut by the
 
L.)/, ie, entireties) lUay dll/clalm tlte entire Illterl'st in' allY propel·ty ur Interl/llt there­


, In that is the 8ubject ot a Joint tenallcy (tenancy by t1le entlrl!Ues] devolving 
to blm, It t1le Joint tfWllllCY was created by the act ot 11 dlX'tJllscl1 joint tellllllt 
(tenant by the entireties] and if tile 'survivor did not jolu In creaUng tile joint 
tenancy [tenancy by tlte enUl·etles]. The disclaimer shull (1) describe the prop­
el'ty or Interest therein dllOelulJned, (2) declare the disclullllur anll extellt there­
at, and (8) be signed by the aisclalmant. 
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§ 2 

::} i 

Oregon. Inserts reterences to tenant 
by the entireties and tenancy by the en­
tireties tollowlng reterencell to Joint 
tenant and Joint tens.ncy. wberever ap­
pearing. 

Library References ! 

C.J,S; Abandonment f l. 
i,' C'f'S' Deeds II 178 to 1711. 

C. .1iI. olfts f Oil et seq. 
I' C. .8. Releaae If J. 22. 28: ' 

i'-, '. j, 

A~tJon,In Adopting 'Jjlrladlctlolla 

DISCLAIMER OF TRANSFER8--'NONTES.TAMENTARY 

Abandonment ~2. 
Deeds <t=:>178 to 188. 
Glfta e::>2f. 
Reloaae ~ll, f. 

Variation. from Official Text: 
No,.th Dakota. Omits bracketed rna· 

terlal relating to tenancy by the entire­
ty. 

Actloq 'II Adopting J"rildlotlonl 
V,"'atlonl f/'Om Oft/cI" Text, ',;, " """L 

North Dakota. In aubaeo. (b). omlta ,', , ' 
reterence to certltle4 ~II. " " , 

Comm'aaloner,' Comment 

This section Is similar to Section 2 of of th!l existence of their inter~Bt within 
the testamentary Act except for the the required tiDie. Therefore. the sec-

'reference to the effective date of the' tlontreats lack of knowledge as an 
Instrument. ratper than the death of overriding circumstance In respect to 
the decedent or dOllee of thp power, III the 'time period otherwise applicable. ' 
the beginning time' for tbe disclaimer' Aa under Section 2 of the testamen-
period. In regard to future interests tury Act, a dlsclaimer subject to; the 
the reference is to the event which new Federal tax disclaimer rulel and 
determines that the taker of the prop- intended to qualify thereunder must 
Iirty Or 'Interest' ia finally ascertained' , comply with those rulel. ' However, a 
and his interelt Is indefeasibly vested. disclaimer which is' not intended to, and 

Nontestamentary instruments' some- doel not, comply with those rulel can 
times may not be recorded or become ,~tW bl! :Iven effect for property law 
pub~i~ documents. and the possibi!4ty is, purposes j, ~t, mllets tlie ,fe\ll:4rements 
real that the persons endtled to dis- 01 Section 2. " 1ll order to be f;L8 pe..• 
claim may not receive !1ctual knowled'8 J11las!ve as tbenew' J'ederal";ulel, 'the 

SS ' 

§ 2. [Time of Discialmer-[)ellvery] 
(a) An Instrument dJsclaiming (1) a present 'i~terest shall be delivered no 

later than [9] months after the effectlveclateof the nont~s~amen~ary Instru­
ment or contract; and (2) a future Interest' shall be delivered 110t later than 

, [9] months after' the event determining that the taker of the property or Inter­
est has become finally ascertained and his interest Indefeasibly vest· 
ed. It the person entitled to d1sclaJmdoes not)have actual knowledge of 
the existence ot the interest, tbe Instrument ot'dJljClalmer shall be Ilelivered 
not later than [0] mo~ths after he hIlS ac~uaJ knowledge of the e:dstenee ot the 
interest. The effectlve date ot a revocable lustrument or contrac~ 18 the date 
on which the maker no longer has power to revoke it or to transfer to himself 
or another the entire legal and eqUitable ownership'of the interest. 'However, 
as to a transfer creating an Interest In the disclaimant made after December 
31,1916 and subject to tax under chapter n, 12 or 18 of the Internal Revenue 
Code ot 19M as amended, a disclaimer Intended as a qualified disclaimer there­
under must specltically so state and must be delivered not later than [9] 
months after the later of the date the traD.8(e~ I~ made or the day 9n Which 
the perSOll dlscIahblni attains age 21. ',:,,' ,',,' ",', .:' ',,\' ,.,,', 
:, (b) The disclaJme~ shall be delivered IIi pet1lOn or' mailed by regllitered or 
certified mail to the trustee or other person haVing legal title to, ~r possel­
sion of, the propert~ O,r Interest dljlClalme<1 'or wliP is entitled theret9 In the 
event of disclaimer. It real property or an Interest therein Is disclaimed.. a 
copy of the Instrument may be fUed for' record lu t41e office of the (llecorder 
ot Deeds] of the county in which the real estate Is situated.· 

• It Torrens sYstem 'a In IIttect. add prov..t~na to comply with local Ia.w.' 

r 

"I.' 

................... ..,........u. • ..,..-"", """"" .... .a:.o.l.-Jl.Dl~N·l·AJ\ I 
- -- ---_......-... 

CommlnJoners' Comment 

Section 1 and the follow1.ng scctlons differently from jointly-o~ed securi· 
are intended to provide a procedure for ties or real estate for the purpose of 
disclaiming the succession to real and disclaimer. 
personal property passing under instru- The general rule is that a joint tenant 
ments such as inter vivos trusts, deeds, becomes vested with an equal undivided 
insurance policies, and the like, Tho interest iu, the property immediately 
approach aud structure of the sectlona upon the creation of the estate. Kane 
are the sume as the corresponding sec- ,V. Johnson,' 897 ro. 112, 78 N.E.2d 821 
tions in the Will, Intestacy and Ap-, (a joint tenancy: Is a present estat!! in 
pointment Act (herein referred to as all the joint tenan~ll). It Is }lossible to 
the "testamentary Act"). However, in argue that a disclaimer of the survivor's 
lieu of succession to property, it refers original undiv~de4 intere.st comes too 
to the right to property. late at the death of the first t~ant be-

Beneficiary: The scope of the term caUse an .acquiescence In the initial 
"beneficiary" is discussed under Section establishment of the tenancy Is in ef-
I of the testamentary Act, ' fect an acceptance of the interest which 

.' cannot be shed except by transfer. Cas-
Insurance oontracts. Wh~e it ~s gen- ner, op; cit;, n. 84; But it the survivor 

erally said. that the relationshiP ~e- was not apprised of the creation of the 
tw~en an In.surance company an.d 1ts . _ tenancy and did nothing before the 
policyholder IS purely contrac~al,.It has death of the first tenant to show his 
neverthe!ess .been held that a life msur- acquiescence, be should be able to ro-
ance p.olicy IS property, being a chose ject both the original and the accretive 
in actIOn for the payment of money. portions.' Oasner op cit. n. 34.' ' 
Hawley v. Aetna Life Ins. Co., 214 Ill. " " " 
App. 424. aff'd 291 Ill. 28, 125 N.E. Even where the survivor has acqui· 
707. The interest of a beneficiary des- eseed In the establishment of the estate, 
ignated by the insured WllO retains the . it would leem that the accretive' portion 
right to change the designation Is like derived through survivorship should 
that of a legatee under a will, only an' stand differentlY' from the original In­
expectancy until the insured's death. ,terest aud that the accretion should be 
Estate of Cohen, 28 Ill.App.2d 411, 163 subject to disclaimer for the reason 
N.E.2d 533. It therefore appears that that it Is continlent, uncertain and de-
a beneficiary under an insurance policy,' , fellHible uutil the death of the first ten­
in which the right to change the bene- ;' '/wt like II. legacy under Ii will or a ben· 
fieiary has been reserved to the in- eflcial designation under an insurance 
aured, should be able to disclaim In policy. Barring conduct indicative of 
whole or in part his right to the pro- acceptance he should be able to' reject 
ceeds on the death of the insured the the Interest if, he so elects, with like 
same as a legatee under a will and with effect. ' 
like effect, uP,0!1 compliance with. th.e Joint bank '~ccounts arelargel:v: if 
statutory condlhons. The S!1me prlllCl- not always, creatqres of, statute with 
pies would apply to an ~nUlty contract basis in contract rather than in the 
for the benefit of a thud perHon. lawil of succession. ~~vertbeles., It 

Joint Tenancy: Tbe c0!llm~n. law Is has been held that II jobit blink account 
unsettled whet~ler a surviVlng Jomt teD- may properly be wade the subject ot 
ant has. an?, . right to renounce his In- .. disclaimer, particularly If the survivor 
tereat III JOintly-owned property and was not aware of the exislience of the 
if so to what extent. See Casner, Es- account. Hershey"Ex'r'x. v. Dowers, 
tate Planning, 1972 Supp. p. 402. n. Sa. 708 Ohio St,2d 4, 218 N.E.2d 45G. 
Specifically, if A and B own real estate'" . , 
or securities as joint tenants with right '1'he position 'taken by the Act is to 
of survivorship aud A dies, the problem confer the right of disclaimer upon a 
is whether B may disclaim what was survivinr joint tenant and leave to the 
given to him originally upon the crea- particular circumstances 'whether he 
tion of the estate, or, if not, whether he may disclaim all of the interest or only 
can nevertheless reject the incremental the accretive part and the effect of 
portion derived through the right of knowledge of the existenoe' of the tlln-
survivorship. 'I'here is also a question, 'ancy, acceptance of beJ;1eflts, an4 ~be 
of whetper, a joint bank account stand8 like. \ ., 
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§ 2 DISCLAIMER OF TRANSFERS-NONTESTAMENTARY 

tax purposes within 9 months of theAct allows a person to make a disclaim­
date he reaches age 21.er which would be effective for Federal 

Library References 
C.J.S. Abandonment U 3, 5.

Abandonment ¢::>4.	 C.J.S. Release I 1 et seq.
Heleasc Ql:::>l. 

§ 3. [Effect of Disclaimer] 
Unless the testament~ry instrument or contract provides for another dis­


position. the property or Interest therein disclaimed devolves (1) as to a
 
present Interest us if the disclaimant had died before the effective date of the
mInstrument or contract: und (2) us to a future Interest, as if the' l1iscial ant 
had died befOre the event determining that the taker of the proper~y or inter­
est had become finally ascertained aud hIs ~nterest is indefeasibly vested; 
and the disclaimer shall I'clate back for all purposes to the eftectlvQ date ot 
the Instrument or contruct or the date Mthe deterJlllnatlve event, as the case 
may be; '. \ .' '.' , ~ . 

commlallionera' Comment 
Comments'made with respect to theThis lIection parallels theprovisioD.a corrllllJ,l0ndlng section of the companion'of. tile corresponJing lIection in the Act are applicable to this section. testamentary Aot except for the refer­


ence to the "effective date of the in­

strument" instead of the death of the
 
decedent or donee of power.
 

Action In Adopting JurlsdlctioRl 

Variations from Official Text: Oregon. Section reads: "Unless the
North D:ikota. SectIon reads: "Un­ nontestamental"Y Instrument or contract less the nontestamentary instrument or provides for (l.Dother disposition. thecontrllct provieles fol' another (.Ii~pasl­ property or Intercst therein disclaimed tlan. the property or Interest therein shall devolve lUI If the dlacluhnant had dlaelaimed ahall devolve as If the dis­ dill\! before the effcctive date of the In­clalmunt had died lJetore the effective strument. or contract. A dlilclnlmer re­

du te of the Instrument or contract. A lates back for ail purposcs to that date.
disclaimer relates Lack for all purposes A future interest that takes effect in to that dille. A future Interest that possession or enjoyment at or alter the
take~ effect in possosslon or eniaym"nt termination' of the disclaimed interest 
at or aiter the termination of the dis­ tukes eltect as If the disclaimant had
claimed Interest takes eHllet a~ if the died b"rore the effective date of the In­
disclaimant had '\ieel betare the effec­ strument or contract that transferred
tive date of the Instrument or eon tract the disclaimed Interest." that transferred the disclaimed Inter­

est."
 

LIbrary ReferenclllI 

C.J.S. Abandonment I 9.
Abandonment e=>7.	 C.J.B. Releaaa I 61 at seq.
Helea~e ~32. 

§ 4. [Waiver and Bar] 
(a) The light to disclaim pl'operty or un interest therein is barred by (1) an 

USSII,"lIIlICllt, conveyunce. encumbrunce, pledge, or ~,ansfer ot the property or 
interest, Dr u coutl'uct tllcl'cfor. (2) a written waiver ot ~hll right tq dlllclll1lU, 
(3) an lIccevtllllCt: ot tbe property or Interest or benefit· thereunder, Of (4) II 
sllie or tlw l)ropcrty or Intcl'cilt u[\(.ler j\luiclalliule made beCoro the disclaimer 

18	 effected. 
(ll) Tho right to 11iliClullll ilxllltll 1l0tWltlllltUI\dl~g llUY lImltlltiOIl all the'ln­

. tertlst 'ot tbe disclaimant in tbe nature ot' a lIpeqdtllrlft pl'ovislOn or ~llll11~r 
l'C1l1rlcUou., ;, . ... .' ,;, 
,;. (e)' The Instrument ot disclaimer or the wrltteu' waiver ot the rlgbt to dis­

f~~~hi: bl:dlng ur;n:~e dlsclllllUll.nt or~rson W~lyl~g and ~l ~rso~~ Cl111~­
" r ug or un.er .!fl" .' . ," .' . ,.:, j " :." .'. " .' • 

. 84 

,..,.,..­fF' 
DISCLAIMER OF TRANSFERS-:-NONTESTAMEN'lARY '. § 8

I	 f 
,.. ,,; ~Commissioners' Comment !	 t
 

I·
This section parallels the provisions made witll respect to it apply equally 

of the corresponding section of the to this section. 
itestamentary Act and tlle comments 

LIbrary Referenllu 
,	 -' > '-:. > ~: I'. 

Abandopment ¢:;:)2.	 e.i.B. Abandonme~t I 1. I,Uele&Bll e=>l.	 e.J,B. Release I as. . 

§ 5. [Excluslvenesa of Remedy] 
'I'hls Aet does not nbrldge the right of person to waive, release, disclaim, or 

renounce property or an interest therein under uny other statute. I 
Commls.loners' Comment 

This sectlon, is identical with the cor­
respondini section of the testamentary
 
Act, and the 1000e comment. apply.
 

Library References 

Action ~35.	 C.J,S. Actions t 6. 

§ 6. [Application] : 
An interest In property existing on the effective dnte of this Act as to which, 

if a present Interest, the time tor deUverlng a disclaimer \\nder this Act has not 
expired, or It a future Interest, the interest lias not become Indefeasibly vest­
ed or the taker tinally aSl.'ertalned, may be disclaimed within (II] months 
atter tbe effective date ot this Act. 

Commlaaloners' Comment 

Thls section parallels the provisions made with. respect to it apply equally 
of the corresponding section of the to this lIection. 
testamentary Act and the comments 

Action In Adopting Jurisdictions 

Variation. from Official Text: have betrUll to run were thIs chapter In
North Dakola. Section rell.da: "An effect when' the Interest was created 

Interest In pr0r.erty exlSUntr on July 1. may be disclaimed within sIx months 
!917 as to wh ch the time for rr,lr;1' a alter July 1 an:'
dleclaImer under this chapter would Oregon. Omits this section. 

Library Referencea 

Abandonment e-:>2.	 c.J.a. Abandonment I 1.
Release 4l=>1.	 C,J.S. Release 11 et seq• 

§ 7. [Uniformity of Application and Construction) 
This Act ahaU be appUed and cODBtrued to ettectuate its general purposo 

to make unit<mn the l11w with respei:t to il1e ¥QbJect ot thl~ 4ct lUUon~ llt.jltCIiJ 
cX\uctlng it. . 

Commlaalonen' Com mont
 
Bection 7 is Il stllJldllrd provilllo.q 111
 

i
I 1111 Vllitorm Act••
 

Library RefertnceJ
 
Btlltute. ~Z26. , " 0 ..:1'./1. Su.tiltea t 311 et .eQ.
 

t
, t 8. [Short Title]
 , !J,'1I11i 4ct mllY be clte4 ~8 the VultorlU pi~cla.mer of 1·'nH~sten u~der No~,
 
Tr3~eIltllry ~Xll>ltrumi'.llb1 A<.'t. 
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§ 9 DISCLAIMER OF TRANSFER8--:-NO~TESTAMENTARY 

§ 9. [Repeal] 
The following acts and parts of nets are repealed: 
(1)	 , 

(2) 
(3) 

§ 10. [Time of Taking Effect] 
Tb~Actshalltakeeffect----------. 
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UNIFORM DISPOSITioN OF COMMUNITY PUOPEUTY
 
RIGHTS AT DEATH ACT
 

Table of JurlBdiotions Wherein Act·Ha. Been Adopted' 
;.;:' 

Jurisdiction laws Effecllve Date Statulory Citation 

Colorado •.• ~ ........ 1973, c. 452 ' 7~1.19n ,,\ , C.R.S. 173, 15-20-101 19 l~20-111. 

~"Wll\l ., ••••••••.• 1913, c. 132 - ­ HRS II 510-21 to 510-30. 
Kentucky' , • : •• , .... 1974, c. J28 . .....21-1974 ," . filS )91.210 to J91.26Q. , , ,,­
Michigan ........ : .. 1975, P.A. 289 12-10-1975 • .,' M.C.L.A. Ii 557.261 to 557,211. 
~reg~ ......... , .. 197J, c. 205 10-5-1973 ~RS 112.705 to 112.775: 

e, 

• Date of approval. 
>" 

j.-",!UNIFORM DISPOSITION OF COMMUNITY PROPERTY 
, RIGHTS AT D~A.TH, ACT .:. I 

I ;1- . ~ \ ~:
 
I 3, [DIsposItion upon Death], ~ . r, . I
 

. Action In ,Adopting Jurlldlct!ou I 
Variation, from Official Text:' . KI~tilckY,' .Omlt~ 'bracketed langua~e, 

Colorado, Omits sentence beginning c Michigan. Substitutes "and an estate 
"With respect to property". ot dower does not exist in the llropertr

HawaII. Inserts ". is I'\ot Included In' . at the !Secedent" for bracketed materia. 
the decedent's net estate which Is sub· 'O{'lg,n.: Omits, llracketed' ill4terl"l. 

lect to the elective share,'of th,e, survlV,. " ',. "", 'j' l', ' . .. • '" ,,,< 

nil spoUlle." precedlnc, the I?!l!-c~eted '"'' ,~;. . , ""','
materlal. , , ',.' ,	 ' ":",, ,.! " ".. 

- .• f '
 
I 4. [Perfection of TItle of Surviving SPOU8lt] ,
 

, Action I" Adoptlnp Jurl~dlctlona ", ., "i 

Variation. f~omOfficial Text; .. , ' :, ~ : ( '.' , , ,.. . ' 
Colorado. Inserts "or by a trustee ot represllntatlve IIhall have no'/ for' "Nel· 

an Inter vivos trust created by the dece- .. ther the personal representatlve nor the 
dent" vrecedlnll "title ot the allrvlvlng court in which the decedent', elltate is 
llpoulle' and lIublltitutes "Thepersonli.I." ll,lnlr !!-dministere4 has a". -­

• ,5., [Perfection, of Title of Personal Repr...ntatln, Heif or DevIsee] 
i •., '" i':" ,\' J ,

,'" " ",'" Action In' AdOPting' Jurladletlonl' " ';' ';':"~: 
Variation. from Official Text: : . , .,.. " 

Colorado. Deslf:nates UnltormAct lI,nd wrltten,demand by II. creditor ot the 
text as subsec. ,( ) and adda sUbsecs. decedent ahll,U be roade not later than 
(2) and (3) &8 follows:' ' , "",, alx monthll.tl·OM tn,. decedent's date ot 
"'(2) Written' demand In this section death.", , , :' ','.,

and in section 16-20-10& ahall be made ,'''(It Written demand 'In ' this' section 
by a aurviving spouse, the spouse's suc- and in	 aectlon 16-20-105 lihall be dellv­
ceSllor' In intereat, 'or the decedent's ered In 'Person or bY registered mall to 
'heirs or' deviliees not later than, liix the personal represelltatlve. .~ uaed In 
IAl1llths' atter the decedent's, will has this 6.rtlcle, the peraonal repr....entatlve 
been admitted to probate, arnot later may also ,mean the trustee of lI,n' Inter 
than lib monthll after the appl)lntment vivos trust created by the decedent who 
of an a.dmlnlstrator It there la no Will, has Illfal title to, or pOllllession ot the 
or not later than six' montha after the proper Y to which this artlcle applles." 
!Secedent'8 death It the property to which MichiGan'. Make. aame 'minor lan­
thl. uttcle appllea ia held In an Inter lrUace chaJll'es without attectlnl' sub· 
v'vo, tr\l8t creat~d ,Py, th~; de~ed~~t: atance. ," " :'• 

•.•! '[,Purphaler for Val"e or Lender] i. 'c""',' 
, . , ; . . ',_. I." ~., ; .J I • , 

Action la Allopting Jurl.dlctlolll· ., \, 
• ' , ,- , ". . ," '. ~, "j, d l;' : • ;: ' Joi,i:::: ',< ..' :: J, :1 " I , "'" 

Variation. from Official Text: .'" ' In' aubllee. (d), Inserts 7'In propert);' to 
. ,HawaII. In subsec. (c); adds "with whlchthlll part applies" tol1owlnll, 'ae' 
reapect to property to which this pa..~ Ilurltf intereat".• , '.' .oJ '''', ,": " 

applJea" at the end thereof." .... " .. ' ~"••.. , .~ .' "-'.' , .,\>. '"l.-'.;:; 
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