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“

By Assemblymen BURSTRIN and BATH

N Act concerning guardians of ninors and mental incompetents,
supplementing Title 3A of the New Jersey Statutes, amending
N. J. S, 3A:6-17, 3A:6-18, 3A:6-20, 3A:6-22, 3.1 :6-23, 3.\ :6-24
3A:6-25, 3A:6-28, 3A: 3
3A:9-8 and repealing J.08. 3A:6-21, BA6.-27, 3A:6-57,
3A:6-41, 3A6-42, TFE2A6-3T4T 3A:9-6, 3A:20-1 theough
3A 204, 3A:22-1 and 5A:22-3.

:6-20, 3A:6-33, 3A:6-36, 3A:643 and
'\

Bn v mxacren by the Senate and (General Assembly of the State

nf New Jersey:

A. Drrixrrroxs

1. As used in this act:

a. ““Iistate” means all of the property of the minor or mental
incompefent as the property is originally constituled aund as it
exists from ftime to time durinz administration.

h. “Guardian’ means a person who hns qualified as a gnardian
of thie person or estate of & ininor or mental ineompetent parsuant
lo testamentary or court appointment, bnt exeludes one who is
merely a guardinn ad liten.

““Mental incompetent’’ means a person who is impaired by
reason of ***Fidiocy, insanity, lunacy, unsoundness of mind or
otherd*** mental 1/lness or mental deficiency to the extent that he
lacks safficient capacity to govern himself and manage his affairs

“ Fund {o make and commmunicate vesponsible deeisions concerning

his person or his estatey

The {erm ““mental meompetent” s also used {o designule a
person who s tmpaired hy reason of physical Hlness or disability,
ciironic use ol drugs, chvonie aleoholism or other eau=e (cw'ent

Exeran sTioN—Maiter enclesed in bold-fuced brackets [thuad in the abuve bill
is not enacivd end is tmilonded w o omitded in the ow.
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minority) to ihe extent thal he lacks sufficient capacily to govern
Dimself and ninage his alfoivs “"7Fand make and communicute
responsible decisions coneerning Lis person or his estuted ™%,
The term “‘mantal incompetenes’” snd “menfally incownpatent”’
refer o the stiate or condition of a “mental meompefent’’ as

ined in this section.

i
d. ““Minor’’ means o person woo is under 18 years of age.
“Ward™ means a person for whom o guardian has been

appoinied or & person under the proteetion of the court.

B. Iy Gexpran
2. I a guardian has been appointed as to the person of a minor
or racutnlly tncompetent person, tle courl shall have full avthority
over the ward’s person and all atlers veluting thereto; and if a
guardian has been appointed as {o the estate ¢f @ minor or mentally

1.
183

incompetent pervson, the cowrt shuil have full authorify over the

ward’s estate, and all mefters relating thereto.

v

3. fithe eourt wav, at the time of an

pointment or later, limit the
powers of a enardian othervrise conterred by this act, or previously
conferred bv the conrt, amd may at avy time relieve him of any
limitation. Tf the conret limits any power conferred on the guardian,
the limitation shall be stated in certificates of letters of gunardian-
ship thercafter issued.

The appointinent of a wuavdiau of the estate of a minor or
mental incompetent vests in him titte as trustee to all property of
his ward, pregently held or therenfter acyuired, including title to
any property therelofore held for the ward by attorneys in fact.

e appointment of o guarvdian is not a transfer or alienation
within the meaning of general provisions of any IFederal or State
statute or regulation, insurance policy, pension plan, coutract, will
or trust instrunent, nmposing restrietions upon or penalties for
transfer or alienation hy {he ward of his rights or inferest, but
this section does not restrict the ability of persons fo malke specific
provision by contract or dispositive instrument relating to a
suardian.

A judement, made upon nolice and hearing, allowing an inter-

‘muediate acconnt of a eunrdian, shall have the samo effect as a

judgment allowing an intermediate account of auy other fiduciary.
6. N.J. 8. 83A:0-8 is amended 1o read as follows:
3A 98 a. When*

Court, %™ in an acownt, ov in a cowaplaint in an action for the

£, in the Supevior Clourt or i the County

sotth‘m(,nt of an scouut, or in any vwriting muuecl 10 thp conqﬂ int
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or account, there nvpear lists of or statenments or information as to
the investments or cther aszels in a fiduciary’s hands of the close
or during, the roried covered hy the secouni or as to changes

of,

i

v {hat pected, or there

made in investmenis o other ¢
appear altegalions or inforantion as to oﬂzvr maiters done or
omitted by the Aduciary dovivg the perind, the complaint and such
writing, stalementis, 1043, i:if:’(.hl";;«.ﬁoz{ and alicgaiicns shall be
deemed to be pavt of the account.

b. A judsment aliowing, alter dite notice, an account Lother than
4 guardian’s intermediate account,d shall be res adindicata as to

all exceptions which could or might huve been tuken to e account,

i
T
t

and shall constitute au npproval of thie correciness and propriety
of the accomnt, the Jegality aud propriety of such investments and
other assets, the legality and propuiety of such changes in invest-
ments or otler assets, and the legality and propriety of such other
matiers, and also shall exoncrate and dischiarge the fiduciary froin
all claims of ail interesied parties aud of those In privity with or
represented by such Interested pe uties, (1) except for the invest-
ments and otlier assefs 1 the liducinry’s hands ot the close of the
period eovered by the aceount, and assets which weay cowe into his
hands alier the close thereof, and {2) except imsofur as oxceptions
to the account shall ve taken and sustained, and (3) except as relief
may be had frow a judgment 1o any civil action.

7. A parent *oiler lthan where custody of o minor has been
owarded by a court of competent jurisdiction,” (with the consent
of the other parent, if the latter is living and uot a mental incompe-
tent) or a guardian ot tue person of a minor or wental incom-
petent, by a properly exceuted power of attorney, may delegate to
another person, for a period not exceeding 6 months, any ol his
powers regarding care, custody, or property of the minor ¢hild or
ward, except his power to consent to marriage or adoption of a
minor ward.

8. N.J.S. 3A:€-22 is amended to read as follows:

3A:6-22. Before receiving his letters, a testamentary guardian
of a minor or mertal incompelent shall give hond in accordance
with section 3A :7-1 of this T'itle, uniess he is velieved from doing
so by direction of the will of the parent or spouse appointing the
guardian, However, regardless of auny such direction, he shall,
with respect to property to which the ward is or shall be entitled
from any source, ethier than the said parvent or #pouse ov other thau
any policy of life insnuvonee nupon the life of the saild parent or
spouse, give bond in cecordance with that section before exereising

s 5

any authority or coniro! over sueh property.
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9, N.J.S. 3A:6-23 1s amended to read as follows:

.

3A:6-23. If a wiil appeinting a festamentary cuardian of (he

person of a wminor or menbal incompelent has heen or is to be

probated in the surrogate’s Tov countyd* ™" conrt of any

%o

counly **%or the Superior Covri®™7,

+h ¥l

e ¥ T eounty conrt of the

RS

counlyJ*** *“*Superior Court™™ may, 1n au action brought upon
notice to the gunardian named in the will, inquire into the present
custody of the minor or mental incompelent, and make such order
touching the testamentary guardianship as may be for the best
interest and welfare of the minor or mentul tmcompetent.

10. N. J. S. 3A:6-24 is amended to read as follows:

3A:6-24. The appointicent of a testaaentary gnardian of the
person of @ minor or mental incompetent §lor a child{ or his estate
sball be good and effectual against any other person claiming the
guardianship over or custody of the Jchildy minor or mental incom-
petent or his estate, as the ease may be.

IThe guardian of the estate of the child shall take into his
custody for the use of the child the profits of the child’s real estate
and the custody and management of the personal estate of the
child until the child attains the age of 21, or for any less time, in
accordance with his appointment, and may bring any action ia
relation thereto which any other guardian might do. The guardian
of the estate shall also have such powers, ineluding the power to
sell real estate, as may be conferved upon him by the will of the
testator.§

11. a. If another person has been appointed guardian of the
esfate, all of the ward’s estate received by the guardian of the
person in excess of tiose Nunds expended to meet current expenses
for support, care aud edueation of the ward must be paid to the

4
B

guavdian of the estute, aud the guardian of the person must account
to the guarvdian of the estate for funds expended.

b. If anocther person has been appointed guardian of the ward’s
estate, the guardian of the ward’s person is entitled to receive
reasonable sums for his services aud for room and board furnished
to the ward, provided the same has been agreed upon between him
and the guardian of the estate; and provided, further, that the
amounts agreed upon are reasonahle under the circumstances. The
guardian of the person may request the guardian of the estate to
expend the ward’s cetate by payment to third persons or institu-
tions for the ward’s care and maintennace.

12. A guardian shall report the condition of the ward and the
condition of the ward's cstate which has becen subject to his
possession or control as ordered by the court in an action brought

by a person intevested in the ward’s welfare.
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ine of the estate of &ominsy or mental fucowmyp tent
may expend or distribate so moch or all ¢F the income or principal
of his ward for the suoport. maintenance, education, geneval use
and benetit of the ward and his depeadents, in the manner, at the
fime or times and fo the extent that the guardian, in an exerelse
of a reasonable discrction, deems sultable and proper, with or
without court order, with or without regard to the duty or alility
of auy person {o support or provide {or the ward, and with ov
without regard to any other funds, ineome or property which may
be available for any such purpose, but in accordance with the fol-
lowing principles:

a. The guardian is fo consider reecommendations relating to
the appropriate standard of support, education and benefit for the
ward made by o parent or guardian of the person, if any. Ile may
nof{ be surcharged for sums paid to persons or organizations
actually furnishing support, education or care to the ward pursuant

to the recommendations of a parent or guardian of the person

18-19 unless he knows that the parent or such guardian is deriving per-

20

33
29

o

)

G

sonal financial benefit there'from, r unless the recommendations
are clearly not iu the best iuterests of the ward.

b. The guardian is to ex peud or distributc sums reascnably
necessary for the support, cducation, care or benefit of the pro-
tected person with due regard to (1) the size of the estate, the
probable duration of the guardianship and the likelihood that the
ward, at some future time, may be fully able o manage his aifairs
and the estate which has been conserved for him; and (2) the
accustomed stavdard of living of the ward and wembers of his
houschold.

¢. The guardian may evpend funds of the estate for the support
of persons legally dependent on the ward and otlievs who are
members of the ward’s household who are unable to support them-
selves, and who are in need ol support.

d. Funds expeunded under this subsection may be paid by the

guardian {o any pervson, including the ward, to 1'eim’;)m‘se for
expenditures which the gnavdian might have made, ov in advaunce
for services to be rendered fo the ward when it is reasonable to

expect that they will be performed and where advance payments

are customary or veasonabhy ne ary under the circumstaces.

14, a. A gravdian of the estaic of o miuor or mentally ineonm-
potent person hes wll of the powers cocnferred upon him by law
and the ferms of this ael and oll pewers conforred Ly law on

trustees.
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b Whie couri oy, for tie beueild of the ward, his dependents and
1enibecs of Bis household, all the powers over bis estate and affairs

which he eonld ccereice 3 present and not under a dizability, exeept

]

confer such powers wpon a

the power to tnake v owill, and oy

ate. These powers inelude, but ave not limited

- ,
s e

guardian of
to power to convey oc release the ward’s present and contingent
awd expectant inferests Iy real and persenal property, including
dower and cuvtesy aud any right of survivorvship incident to joint
tenaney or tenaney be the enfivels, to exeraise or release his powers
as lrustes, personal representative, enstodian for minors, grnardian,
or donce of a power of wpoinhaent, to enter into coatraets, to
ereate revoeable cor irrevoeable {rusts of property of the cstate
which may extend bevond Tas disability or life, to exercise his
options to purchase securities or other property, fo exercise his
optivas and change beneficiavies under insurance
annuity policics and to swrrender the pelicies for their cash value,
to exercise his right to an clective share in the estate of his de-
ceased spouse to the extent permitted by Jaw and to renounce auny
interest by testate or intestate succession or by nter vivos transfer.

e. The ceurt may cxercise, or direct the exereise of, or release
the powers of appointment of whieh the ward is donee, to renounce
intcrests, 1o make gifts in trost or otherwise, or to change bene-
ficiaries under insurance and annuity policies, only if satisfied,

after notice und beaving, thal it is in the best interests of the ward.

C. Guampians oF Mivoes
15. A& guardian of the person of a winer has the powers and

responsibilities of a pavant who hias not been deprived of custody

5 la Mo ) 1 A [ cinyatad Jn”‘] ot tl‘.nt P’ WP ian e
of s piuor and unemancipated child, except that a guardian i1s

i

not legally eblivated to provide from his own funds for the ward.
In particular, and without quelifying the foregoing, a guardian
lias the following powers und duttes, except as moditied by order
of the conrt:

. ITe must take reasonable eare of his ward’s personal cifects
and institute an action for the appointment of a guardian of his
ward’s estete if necesgary to proteet it.

b. tle may rereive pericdically money payable for the support
of the ward to the ward’s par cm, guardian or custodian under the
terms of any statutory benefit or insurance svstem, or any private
contraet, devise, trust, conservatorship or custodiunship. Any
sams so recoived shall be applied to the ward’s current needs for
support, care and edueation in an excreise of u reasonable disere-

tion, with or without court order, with or without regard to the

ot
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duly or ability of any persan {o cupport or provide for he work
and with or without regard to any ofher funds, income or property
which may be available for any such pmipose.
due eaye to conserve any excess fands for the seard s fiure needs
unicss a gnardian bas becn appeinted for the estate of the ward,
in which ease the cxcess shall e paid over of leas! annually {o such
gunardiau. e may tustitnfe an action to eorupel the performance
by any person of a duty {o sapport the savd or to pay sws for
the welfare of the ward.

¢. Heis empowered to factlitate the ward’s edueation, social, or
other activities pud to authorize medieal or other professional care,
treatment, or ad Jiee, He is vot Habic by reason of this consent for
injury to the ward vesulting from the negligence or acts of thivd
persons unless it would have been illegal for a parent to lave
cousenied. e may consent to the mizrriage ov adoption of his
ward or to his ward's military sevvice.

16. A guardian of the estate of an anmarried minor, as {o whom
no one has parental rights, has the duties and powers of a guardian
of the person of a minor described in section 15 of tiis act until
the minov atiains the age of 18 ov marries, but the parental rights
so conferred on a guavdian of an esfate do not preclide appoint-
meut of a gnardian of the person.

17. When a miinor who has not been adjudged a mental incom-
petent attains 18 years of age, his guardian, atter meeting all prior
clahns and expenses of admimstration, shall pay over and dis-
tribute all funds and properties to the former ward as soou as
possiblic.

5. Tle authority aud responsibiiity of a guardian of the person
or estale of a winor teruinates upon the death, resignation or
removal of the guavdian or upon the minor’s death, adoptiou,
marriage or attainment of 18 vears of age, but ferrainalion docs
not allect the guavdian’s liabiiity for prior acts, nor his obligation
to account for funds and assets of his wavd. Resignation of a
guardian does not tevminate the guardianiship wuless it has been
approved by a judgment of the court.

19. N.J. 8. 3A:6-17 15 amended to read as follows:

8A:6-17. In Lhe Lmatter of thed appointment of guardians f,
general, special, Jimited or testamentary, as {od for minors for
orphansd, the surrvogate’s court of the eounty i which the mwinor
For orphaud way reside or if be is a nonresident, then the county
in which he may have real ov porsonal eslate, shall, bave sod

excreige the same powers as the superior court.
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20. N.J. 8. 3A:6-18 iz amended to read ss follows:
3A:6-18. Subjeet to the pirovisions of seciion 54 :5-19 of this

Title, either parenty, whether over or under the are of 21 vears]

may, by his will, arpeint & enavdian of {he nerson and & gunrdim

i

of the esfale, or & guardian of the person zud estate, of any of his
Hdren, including children en venire su mere, who are under the
age of 12177 1& venrs end svmarried af his deati,
21, N. J. 8. 340:6-20 1s amended {o vead as follows:
3A:6-20. If no guardian has been apnointed poarsuant to seelions

ot odo 1 e
34618, and BA619 of this Title, or 3T the s

oLy

cing parenl vas
so appointed, the surviving parentl, whether over or under the

e of 21 yeors,d may, by s will, apnoiut a guardiaa of the person
an(l a guzwdia,u of the estate, or a gnardian of the person and esinle,
of uny of his children including childven en ventre sa inere, who are
under the age of £217 78 years and unmarried at his death

29. N.J. 8. 3A:6-27 1s auncudded to vead as follows:

:6-25. K'fhe Superior Court may appoint o special cuardinn
for real aud personal property withiu this State, of any nonvesi-
dent minor] Where a noarcsident niner s property within this
State, the Superior Courl may appoint a guardion of the said minor
to admmster such property. "The surrogale’s court shall have con-
enrvent authority to appoint such a Espeeiald guardian for any
such properly within the conuty.

The ecourt to which Fa special said guardian is aceountable shall)
with respeel o such property, have the same aailiority and eoutrol
over lim which 1t would have over a Egeneyall] gnardian of the
estute of a resident minor, In any enze not provided for by statute,
it shnll take such action In the matler as it shall deem most for the
advantage of the minor.

25, ML 80 3A 628 1= amended to read as follows:

3A:6-28, ¥in anaclion for the appointment of a guardian for an
orphan uuder the agze of 14 yeurs ihe sarrvogate’s court of the
county whercin the orplun resides ov, if he is a nonresident,
wherein his real or personal estate may be, ov the Saperior Conrt,
upoen inquiry inte the circumstances of the ease, moy admit the
mother, if she will aceept, and if vot, or if theve be no such mother,
then the next of kin or some of them, if they or any of then: will
aceepl the sane and, T none of them will ;u;cu;nt the same, then
such other proner person s will aceept the smne, to the guasdiun-
ship of the orphan unt! he atfains the age of 14 yenrs and ehaoses,
e oan action f(»:‘ that purpose; anclber guarvdian for hinsef or
wulil, npon reod cause shown, the superior conrt or county court

enhstitules nnnther guavdian.
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Until such time the boud of the guardian so adniited shall remain
in full forcej

I'n an aclion for the appoinlinent of o guardian of the prrson,
auaidion of the estate, or a guardian of the person and estate of a
winor, the surrogate’s court of the county wlerein he resides or,
if he 1s a ironresiident, wherein his real or personal rstale may be,
or the Superior Cowrt, wpon inquiry into the circuinstances, may
appownd 1he parents or either of them or the surcivor ¢f them as
the guardinn of the person, guardian of the estate or guardian of
the person and estate of the minor. If neither of said parents or

the swrvivor of thein awill accept such guardicnship, Pien the

wrext of HIWETF T heirs® ™ or some of them, may be appoinled

as such guardion. If none of said ***Fuext of kind “hetrs
will accept such guardianship, then sowme other proper person shall
be appointed as the guaidion of the person, guardian of the estate
or as gnardian of the person and estate of said wninor. This section
shall not be construed to restrict the power of the court to appoint
a substitute guardian on the application of the minor or otherwise.

24, N. J. 8. 3A:5--29 is amended to read as follows:

3A:6-29. When it shall be made to appear, to the satisfaclion of
the Superior Court, or surrogate’s court, that the "**fnext of
king

a minor residing in this gstated Stafe, do not reside within this

“Leirs®™* of Fan orphan under the age of 14 years and’d
State, the court may take sueli action in vespect to the appointment
of a gnardian Yor guardians for the orphan’ of the persoi, guardian
of lhe estate or as guardicn of the person and estate for the mivor
as shail be to his advantage.

25. N.J. S. 3A:6-33 is amended to read as follows:

A :6-33. If a resident of this State has or shall abscond ov
abscent himself therefrom for a period of 2 yeavs, leaving a child
under the age of £2173 18 without sufficient provision for mainte-
nance and educeation, the surrogate’s court of the county wherein
the child resides, or the Sauperior Court, may appoint o guardian
for his person or estate or both. The conrt to which the gnardian
is accountable may revoke the appointment when it shall appear

proper.

D. Guarpraxs or MeEXTAL INCOMPETENTS
26. a. A guardian of the person of a mentally incompetent
person has the same powers, rights and duties respecting his ward
that a parent has respecting his unemancipated minor child. In
particilar, and without qualilying the foregoing, he has the foltow-

ing powers and duties, except as medified by order of the court:
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b. o the extent that it is ennsistent with the torms of any
order by a court of comypetent jurisdiction reluting to deicution or
commitirent of the ward, e is enfitled to custody of the person
of his ward and may c=tablish the ward’s place of abode within or
without this State.

c. 1f entitled to custody of hiz ward he shall make provision for
the care, comfort and malulcnance of his ward and, whenever
appropriate, arrange for his training and education. Whether or
not he has custodinl rights over the ward’s person, he shall take
reasonable care of Lis ward’s clothing, furnitnve, vehicles and other
personal cllects und institute an action for the appointinent of a
guardian of the ward’s estate, 1 necessary to profect it.

d. He may give any consents or approvals that may be neces-

sary to enable the ward to receive medical or other professional

care, counscel, treatment or service.

e. He wmay institute s action to compel the performance by
any person of a duly to support the ward ov to pay svms for the
welfare of the ward.

f. He may receive meney, pavable from any source for the
support of the ward and tangible personad property deliverable to
the ward. Any snms so received shall be applied to the ward's
ciwrrent needs for support, carve and edneation in an cexercise of a
reasonable diseretion, with or without court order, with er without

1

regard to the duly or ability of any person to support or provide

»

for the ward and with ov without regard to sny other unds,
income or properiy which may be availuble for any such purpose.
But Le may not use funds frowm his ward's estate for roowmn and
board which he, his spouse, parent, or c¢hild have furnished the
ward unless agreed npon by a guardisun of the ward’s estate under
section 11 b., or unless a charge for the service is approved by
order of ihe conrt made uven notice to at least cue of the next of
kin of the incowmpetent ward 1f notice 1s possible. Ile must exercise

A

care to conserve any excess for the ward’s ueeds,

27, 1f the estate is ample to provide for the purpuses linplicit in
the distributions authorized by this act, a guardian for the esiate
of a mental incompetent may apply to the court for authority o
make gifts fo charity and other objects as the ward might have
been expected to malke.

28. Upon an adjudication that the ward has retuwimned to compe-
tency, the gnoerdion, after the allowance of his final account, shall
pay over and distribute o} funds sod properties of the former

ward,
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29. If & ward dies, the gnardian shall deliver {o the appropriate
court for safekeeping any will of the deceased pevson which may
have come into his possession, inform the excentor ov a benefic ciary
named therein that he has done so, and relain the estate for delivery
to a duly appointed personal representative of the decedent or

other persons entitled thereto. If after 49 dayvs from the death

]

of the ward no other person has been appointed personal repre-
sentative and no action for an appointmeunt is peuding in the
Superior Conrt or surregate’s or County Court of the eounty whe

the ward resided ut is death, the guardian may institute such an
action or may institute an action avplying to the Sunerior Court
or such County Court for authorily to exercise the powers and
duties of a personal representaiive so that he may proceed to
admizdster and distribute the decedent’s estate without additional
or further appointnient. Upon application for an order granting
the powers of & personal representalive {o a guardian, after notice
to all persons intevested in the ward’s esiate cither as heirs or

devisees and cluding any person nominated executor in any will

of which the applicant 1s aware, the court may order the conferral

of such powers, upov detormining that there is no objeclion, and
may enter judgraent that thie guardian has all of the pewers and

duties of a personal 1cp1‘c:\:cnmﬁ‘.’0. The making and entry of a
Judgment under this scetion shall have thie effeet of an ovder of
appointment of a pevsonal representative, except that the estate in
the name of the gx‘un’di:‘m, after admindstration, may be distributed
to persons entitied to the decedent’s estate uader his will or tl
laws of intestaey without priov retransfer to the guardian as per-
sonal representative.

20. Iu investing the estate, and in selecting assels of the cstate
for distribution under this net, in utilizing powers of revocation or
withdrawal available fov the support of the ward, and other powers
exercisuble by the guardion ov a court, the guzu‘dian or lhe court

should toke info account any krown estate plan of the ward, lnelud-
ing his will, any revocable trust of whieh he is se Uu, and
contract, transfer or joint ownership arrangement with provisions
for payment or transfer of benefits or interests al his death to
another or others which he may have oviginated. The guardian
may examine the will of tlie ward.

31. The authovity and respousibility of a guardian of the person
or ecstate of a mental lncompetent lerminates upon the death,
resigriaiion or rewmoval of the guardian or upon the death of ihe

menial incompetent, bul teromnation dees uet 2{fect the gnardian’s
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liability for priov acts, vior his o‘.)hguti(m to cecount for [unds and
assets of his ward. Resignation of a guardian does not terminate
the guardianship unless it has been approved by a judgment of the

court.

OO wE . i X . . .
327 The porent of ameuta! incompetent may by will appoint

a guardian of the person or a guardian of the estate, or of hoth
the person and estate, of the mental incompetent. A testamentary
appoiutment by a parent becomes eflective when, after having
given prior written nofice of his intention to do so to mental incom-
petent and to the person having his care or to his nearest adult
relative, and no application for a trial of the issue of mental in-
competency having been made as provided in seetion 33 heveof,
the persou appointed testomentary gnardian applies to the court
and obtains a judgment confirming his appointment under the will;
provided, however, that both parenis of the mental incompetent
are dead or the surviving parent has been judged a mental
incompetent.

b. The spouse of a married mental incompetent may by will
appoint a guardian of the person, guardian of the estate, or of
both the person and estute, of the wmental 1n,c.ompefent. A testa-
mentary appointment by a spouse becomes effective when, after
having given prior written notice of his intention to do =0 to the
nental incompelent and to the person having his care or to bis
nearest relative, ind no apyplication for a trial of the issue of mental
incompeteunsy having been made as provided in section 33 lLiereod,
the person appointed testamentary guardian applies to the court

and obtains a judgment conliviicyg his appoinfment under the

will §# = * Plic pairents of an wwmarried mental compelent or
the spouse of « wcutal incompetent may by will apporst a testa-
wmentory guordica of Hie person, or a guardian of the cstate, or of
Voth the person ond estate of the mental tncompelent. Before the
appointiment of « testamentary guardian becomes effective, the
werson designated as e lestamentary guasdion shell apply to the
court in a sununerit mier, wpon such notice to the menlal incoin-
pelent, any guardiciowho iy Lave been appointed for ki Lo the
person or instifuiion having Lis care and to his Letrs as the court

may direct, for a judgment confivming s appointient under the

33, 7 *TWhere a parent or sponse of an alleged mental incompe-

tent appoints a feslamentory guardian as provided i secltion 32
hereof, and the allesed mentel incompetent i not been adjudicated

as suely, the alleced wental iuw’.mjpeh-nt or som~one in his behalf

may apply for a trial of the Issue of mental incompetency in
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accordance with N. J. 8. 3A:6-33 and the Rules of the Supreme

-1

\ WL
(\/()‘Jl LB

i ile person for whom e {esiamentary guardion
has Leen appolided wwder e Hie wlll of a parenl or spouse has
nol becw adjvdicaled e o g viol dweompetent (o cecordance pidi
NoJ.S.pd:0-00 amd the Lales Gacerwing the Couris of New Jersey,
the person named s the testawenlary guardian may apply to the
court in tie ianncr provided iin section 52 for « judgment desiyiat-
g that person as the (emporary guardion of the person or of the
estale, or of Outl tive person andl estale of the alleaed mental incom-
petent unlil the issue of menial incompelency lias been determined.
Upon the detesinination of the 1ssue of sental incompeiency, the

court shall eillier e

er ¢ judgment confirming the appointment of
the testamentary gquardicn or voccotivg the appointment of the

temporary guardian™**

34, Where an appointinent of atestaomentary guardian is made
by a parent wnder section 32 end the other parcnt survives the
appointing parent, the appoiuiment shell be effective only when the
surviving pevent, ¢t or before e isswance of lelters, consents to
the appointment inwriting and signs nnd ackrowledges the consent
in the presence of two wifvesses preseat ab the swomne time who
subseribe their nemes os wilncsses therelo in lus presence, unless

the swrviving parent hes been edjudged « sental incompetent

N. J. 8. 3.0:6-36 1s amended to read as
follows:

A G-360 The * ity Court of the county in which a mental

!

ini;'unﬂ..peten*., may reside or, if he is o nouvesident, in which bis real

or perconal estote may bo) o

* Buperior Court may deter-

ming ~ “#% mental incompetency **7of on elleged
pproiint a guardian for fhim3 his per-
or a guordiag for is person and estaie,

In any casc where a guardian is to be appointed, lettevs of
guavdinnship shall be granted fo the spouse, if the spouse was
living with the incompetent as man and wife at the tune tue n-
competency arose, or to the next of kin, or if none of them will
accept the letters or it is proven to the court that no appointnient
from among them will he to the best interest of the inconmpetent or
his estate, then to such otlier proper person as will accept the same.

TAny such gnardian skell provide for the eare and safckeeping
of the mental incompetent, shall take possession of his real and
nersonal property and zee to it that no waste or destruction of Ins
real property is done or permitted and shall apply lis personul
property and the reuts and profits of s real property so as

properly to support the meuntal incompetent, "The real property
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shall in nowlse be abiened exerpt pursuant to the law of this Stote

ok *“15 LI
follows:
A 643, The *

a micntal incompetent, or the

J.o8. 3.A:6-43 1s avended to read as

LCounty Conrt which determined & person to he

A

[P )

Superior Cowrt™ may

adjudicate that the mental tucermvetent has returned to competency
and restore to him his estate if the court is satisfied that he has
recovered his sound reason and is il to govern himself and manage
his affaivs, or, in the case of a mental incorpetent determined to he
such by veason of Fhabitual drunkenness chronic alcoliolism, that
ke has reformed and become habitually sober and has coutinued so
for1 veavuext preceding the commmuencement of the action, gnd e tie
case of a mental incompetent determined lo be such by renson of
chronic use of diugs that he has reformed and has not been a
chronic user of drugs for 1 year mext preceding the commenceinent

of the action.

. Reprarers

N. J. S, 3A:6-21, 3A:6-27, 3A:6-37,
£3A:6-43,37" 3.0:0-6, 3A:20-1 throvgh
34.:20- 4, BA 221 and 3A:22--3 ave heveby vepealed.

55 This act sball take effeet 90 days affer ifs

enactment.
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competeney arose, or to the next of kin, or if nene of them will
accept the letters or it is proven to the court that no appointment
from among them will be to the best interest of the incompetent or
Lis estate, then to such other proper person as will aceept the s:umne.

FAny such guardian shall provide for the care and safekeeping
of the mental incompetent, shall take possession of his real and
personal preperty and see-to it that no waste or destruetion of his
real property is done or permitted and shall apply his personal
property and the rents and profits of his real property so as
properly to support the mental incompetent. The real property
shall in nowise be aliened except pursuant to the law of this State.J

35. N. J. 8. 3A:6-43 is amended to read as follows:

3A:643. The County Conrt which determined a person to be
a mental incompetent, or the Superior Court, may adjudicate that
the mental incompetent has returned to competenev and restore to
him his estate if the court is satisfied that he has recovered his
sound reason and is fit to govern himself and manage his affairs,
or, in the case of a mental incompetent determined to be such by
reason of Thabitual drunkennessy chronwc alcoholism, that he has
reformed and beecome habitually sober and has coniinued so for 1
year next preceding the commencement of the action, und in the
case of a mental incompetent deteriiined to be such by reason of
chronic use of drugs that he has reformed and has not been «
chronic user of drugs for 1 year next preceding the commmencesnent
of the action.

K. Rerrarmrs
36. N. J. 8. 3A:6-21, 3A:6-27, 3A:6-37, 3A:6-41, 3\:6-42

3A:0-43 3A:9-6, 3A:20-1 through A :20-4, 2A:22-1 and 3A:22-3

are hereby repealed.

37. This act shall take eifect 90 davs after its enactment.

STATEMENT

This is one of a series of bills adapted from the Uniform Probate
(Clode which has been approved by the National Conference of Com-
niissioners on Uniform State Liaws and by the American Bar Asso-
ciation, and prepared by the Division of Law Revision of the Legis-
lative Services Agency.

The definition of the term ‘‘mental incompetent’ is expanded by
the bill to mean a person who lacks ‘‘sufficient capacity to govern
himself and manage his affairs and mske and commuunicate
responsible decisions concerning his persouw or estate.”’

)

B
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Gemnerally, the guardian of the person of a minor or mental in-
competent is given the same powers and responsibilities of a parent
withont the duty to furnish financial support.

As provided in the bill) the appointment of a guardian of the
estate of a muinor or mental incompetent vests in him title as
trustee to all of his ward’s property.

A guardian of the estale of a minor or mental incompetent has
all of the powers and duties conferred upon him by the bill and by
law on trustees. The efiect of the bili is to change existing law
relating to the duties and powers of a guardian pertaining to the
support, care and education of the ward and those dependent upon
him for support. A guardian is authorized to exercise those duties
and responsibilities with or without court order, but they must be
performed in the exercise of responsible discretion. The authority
conferred upon a guardian by the bill overcomes the deficiencies
which exist under present law requiring a guardian to apply to a
conrt of competent jurisdiction for authority to act.

The bill changes the existing law to provide that a judgment,
made upon notice and hearing, allowing an intermediate account
of a guardian shall have the same eflect as a judgment allowing an
intermediate account of any other fiduciary. TUnder the existing
law, the intermediate account of a guardian is not conclusive.

A parent or a guardian of a waird’s persoin, may, by a properly
executed power of attorney, delegate any of his powers to any
other person for a period not exceeding 6 imonths, This pevmits a
tempor:ry delegation of powers in those cases where the pavent or
cuardian would be unavailable to take necessary action regarding
the ward’s welfare.

As provided in the bill, the resignation of a guardian does not
terminate a guardianship unless it has been approved by a court
mudgment.

The bill also permits a court to limit any of the powers conferved
upon a guardian or it may relieve him of any limitations.

This bill also changes the existing statutory law relating to the
appointment of a testamentary guardian by a minor parent of
the person or estate of any of his minor unmarried children. Under
existing law a minor parent is permitted to appoint a testamentary
guardian. The change is required so as to conform the provisions
of thig bill with the provisions of a companion bill to be introduced
simultaneously herewith cutitled ‘“An act concerning decedents’
estates, ete.”” which provides that only a person competent to make

4 will may appoint a testamentary guardian.
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The bill further provides that uwpon the death of a ward the
cnardian shall deliver any will of the decedent in his possession
for safekeeping to the appropriate court and inform the appro-
priate parties that he has dove so. If no appointment of o personal
representalive is made as provided in the will, the guardian may
institute any action for authority to exercise the powers and
duties of a personal representative in order to administer and
distribute the cstate.

The bill will permit a surviving parent ov spouse to appoint a
testamentary guardian of the person of a mental iucompetent or
of his estate, or both. The right of a parent or sponse to appoint
a testamentary guardian for a meuntal incompetent does not exist
under present law. The right to apply for a trial of the issue of
mental incompetency in accordance with N. J. 8. 3A:6-35 and the
Rules of the Supreme Court is reserved to the alleged mental

incompetent.



ASSEMBLY JUDICIARY, LAW, PUBLIC SAFETY AND
DEFENSE COMMITTEE

STATEMENT TO

ASSEMBLY, No. 8

with committee amendments

v

STATE OF NEW JERSEY

DATED: FEBRUARY 23, 1978

This is one of a series of bills adapted from the Uniform Probate
Code which has been approved by the National Conference of Com-
missioners on Uniform State Liaws and by the American Bar Asso-
ciation, and prepared by the Division of Law Revision of the Legis-
lative Services Agency.

The definition of the term ‘‘mental incompetent’’ is expanded by
the bill to mean a person who lacks ‘‘sufficient capacity to govern
himself and manage his affairs and make and communicate responsible
decisions concerning his person or estate.’”’

Generally, the guardian of the person of a minor or mental in-
competent 1s given the same powers and responsibilities of a parent
without the duty to furnish financial support.

As provided in the bill, the appointment of a guardian of the estate
of a minor or mental incompetent vests in him title as trustee to all
of his ward’s property.

A guardian of the estate of a minor or mental incompetent has
all of the powers and duties conferred upon him by the bill and by
law on trustees. The effect of the bill is to change existing law
relating to the duties and powers of a guardian pertaining to the
support, care and education of the ward and those dependent upon
him for support. A guardian is authorized to exercise those duties
and responsibilities with or without court order, but they must be
performed in the exercise of responsible discretion. The authority
conferred upon a guardian by the bill overcomes the deficiencies
which exist under present law requiring a guardian to apply to a
court of competent jurisdiction for authority to act.

The bill changes the existing law to provide that a judgment,
made upon notice and hearing, allowing an intermediate account

of a guardian shall have the same effect as a judgment allowing an
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intermediate account of any other fiduciary. Under the existing law,
the intermediate account of a guardian is not conclusive.

A parent or a guardian of a ward’s person, may, by a properly
executed power of attorney, delegate any of his powers to any
other person for a period not exceeding 6 months., This permits a
temporary delegation of powers in those cases where the parent or
guardian would be unavailable to take necessary action regarding the
ward’s welfare.

As provided in the bill, the resignation of a guardian does not
terminate a guardianship unless it has been approved by a court
judgment.

The bill also permits a court to limit any of the powers conferred
upon a guardian or it may relieve him of any limitations.

This bill also changes the existing statutory law relating to the
appointment of a testamentary guardian by a minor parent of the
person or estate of any of his minor unmarried children. Under
existing law a minor parent is permitted to appoint a testamentary
guardian. The change is required so as to conform the provisions of
this bill with the provisions of a companion bill to be introduced
simultaneously herewith entitled ¢ An act concerning decedents’ estates,
ete.”’” which provides that only a person competent to make a will may
appoint a testamentary guardian.

The bill further provides that upon the death of a ward the
guardian shall deliver any will of the decedent in his possession
for safekeeping to the appropriate court and inform the appro-
priate parties that he has done so. If no appointment of a personal
representative is made as provided in the will, the guardian may
institute any action for authority to exercise the powers and duties of
a personal representative in order to administer and distribute the
estate.

The bill will permit a surviving parent or spouse to appoint a
testamentary guardian of the person of a mental incompetent or
of his estate, or both. The right of a parent or spouse to appoint
a testamentary guardian for a mental incompetent does not exist
under present law. The right to apply for a trial of the issue of
mental incompetency in accordance with N. J. S. 3A:6-35 and the
Rules of the Supreme Court is reserved to the alleged mental in-
competent.

The committee amendment is designed to clarify the language, and
takes into account circumstances where the custody of a minor has been

awarded by a court of competent jurisdiction.



SENATE JUDICIARY COMMITTEE
STATEMENT TO

ASSEMBLY, No. 8

STATE OF NEW JERSEY

DATED: JUNE 25, 1979

This is one of a series of bills adapted from the Uniform Probate
Code which has been approved by the National Conference of Com-
missioners on Uniform State Laws and by the American Bar Associa-
tion, and prepared by the Division of Law Revision of the Legislative
Services Agency.

Generally, the guardian of the person of a minor or mental incompe-
tent is given the same powers and responsibilities of a parent without
the duty to furnish financial support.

As provided in the bill, the appointment of a guardian of the estate
of a minor or mental incompetent vests in him title as trustee to all
of his ward’s property.

A guardian of the estate of a minor or mental incompetent has all
of the powers and duties conferred upon him by the bill and by law on
trustees. The effect of the bill is to change existing law relating to the
duties and powers of a guardian pertaining to the support, care and
education of the ward and those dependent upon him for support. A
guardian is authorized to exercise those duties and responsibilities with
or without court order, but they must be performed in the exercise of
responsible discretion. The authority conferred upon a guardian by
the bill overcomes the deficiencies which exist under present law re-
quiring a guardian to apply to a court of competent jurisdiction for
authority to act.

The bill changes the existing law to provide that a judgment, made
upon notice and hearing, allowing an intermediate account of a guar-
dian shall have the same effect as a judgment allowing an intermediate
account of any other fiduciary. Under the existing law, the intermediate
account of a guardian is not conclusive.

A parent or a guardian of a ward’s person, may, by a properly
executed power of attorney, delegate any of his powers to any other
person for a period not exceeding 6 months. This permits a temporary
delegation of powers in those cases where the parent or guardian would
be unavailable to take necessary action regarding the ward’s welfare.

As provided in the bill, the resignation of a guardian does not termi-

nate a guardianship unless it has been approved by a court judgment.
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The bill also permits a court to limit any of the powers conferred
upon a guardian or it may relieve him of any limitations.

This bill also changes the existing statutory law relating to the ap-
pointment of a testamentary guardian by a minor parent of the person
or estate of any of his minor unmarried children. Under existing law
a minor parent is permitted to appoint a testamentary guardian. The
change is required so as to conform the provisions of this bill with the
provisions of a companion bill to be introduced simultaneously here-

’

with entitled ‘“An act concerning decedents’ estates, ete.’’ which pro-
vides that only a person competent to make a will may appoint a
testamentary guardian.

The bill further provides that upon the death of a ward the guardian
shall deliver any will of the decedent in his possession for safekeeping
to the appropriate court and inform the appropriate parties that he
has done so. If no appointment of a personal representative is made
as provided in the will, the guardian may institute any action for au-
thority to exercise the powers and duties of a personal representative
in order to administer and distribute the estate.

The bill will permit a surviving parent or spouse to appoint a testa-
mentary guardian of the person of a mental incompetent or of his
estate, or both. The right of a parent or spouse to appoint a testa-
mentary guardian for a mental incompetent does not exist under present
law. The right to apply for a trial of the issue of mental incompetency in
accordance with N. J. S. 3A:6-35 and the Rules of the Supreme Court
amendment, the appointment of a testamentary guardian would not
become effective until after a hearing on the issue of competency if
the person had not yet been judicially determined to be an incompetent.

By committee amendment, the definition of ‘‘mental incompetent”’
was changed to mean ‘‘a person who is impaired by reason of mental
illness or mental deficiency to the extent that he lacks sufficient capacity
to govern himself and manage his affairs and make and communicate
responsible decisions concerning his person or his estate.”” The com-
mittee made this amendment because they felt the original definition
in the bill contained phrases which had become scientifically outmoded,
and also duplicative language.

The committee also amended Assembly Bill No. 8 to establish that
when the appointment of a testamentary guardian is made by a parent
and the other parent survives, the surviving parent must consent to
such appointment in writing unless the surviving parent has himself

been adjudged incompetent.
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SIEMEDTATE RELEASE FOU PURTHER [NFORMATION
LBRUARY 28, 19380 RATHRYN FORSYTH
Covernor Brendan Byrnce today signed eleven bills, all s powuohe” by

Avsewblyman Albert Burstein (D-Porgen), which constitute tha final portian
of New Jersey's probate reform package.
“"The signing of these last eleven bills marks the culmination of

134

seven year effort to upda;e New Jersey'

nost modern and enlightened codes in the naticn
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he first part of the probate refor: prozram, also sponsored by Assemblyman
~Burstein, was enacted in 1977. The final sted will be the reorganization of
Title 3A, which contains the probate law, to mzke any necessary technical

aad minor substantive changes. This process should be completed by the. ead

of the year.

Byrne said that in preparing the prebate reform packagza, his staff and
the legislature worked closely with the Commi:ztea of Real Property, Prohate

and Trust Law of the New Jersey State Bar Agsocziation.

He commended the efforts of Assemblyman Zurstein, attormeys Alfred C. Clapp,
Richard F. Lert and Harrison Durand of the JNew Jersey State Bar Association,
Maurice Gold of Legislative Sarvices, "25 well as the nany other people vhose
talents contributed to th%s major revision o the New Jerﬁey probate law."

These are the bills the Governor signad today:

A-18, which helps preveﬁt tﬁe'disinhe:itance of 2 husband or wvife by allowing
'tﬁgJSurviving spouse to elect to take one-tinizd of the deceasad parson's avomentad
estate.

Under prior law, New Jersey was one of the few states that allowed hushbands
‘and wives to disinherit each other.

An augmented estate is defined in the bill es being the dcceased parson's
estate, minus administration and funeral cos:g, plus various kinds of proparty
transfers made by the decedent and other typzs of interests.

The independent wéalth of the surviving busbend or wife is credited ueainst
the elective share, as is any property the surviving spouse received from the

deceased person. Only the balance, if  any, =ay be collected

trom the elective share.

- [ore



A-8, wvhich revises the Low Jersey low goverainz the appolutnients, duties,
rights cad obligations of guardians for minors or nzatael incompetents.
The bill modernizes the definirion of a mental incompetent Lo reaun a parson

impaired by mental illness or mental deficizney or hy a physicel illness or

i~

disability, chronic use of drugs, chronic alconolism or other cause “ro the extent
that he lacks sufficient capacity to govera hiamself or wmange his alfairs.?

The bLLl sets forth rules and
the guardian of a wmipor or of a minor's estate and the powers of the courts in

such cases. )

A-€, which permits a sum of up to $5,000 pexr year from an estate to be paid to

N

or on behalf of a winor beneliciary without the necessity of formally appointing a

guardian of the estate in certain cases. o -
The noney, which can be paid to the parent, legal guardiaa of the minor, adult

who has custody of the child and with whoz he resides, or a financial jastituti

rust be applied to the "support and educational needs of thes winox.”

Any excess in a gilven year must be praserved for the future suppert of the child,

=]

and any balance remaining must be delivered to the minor when he reachas the age of 18.

A-19, which clarifies the law governing disclaimers of testamentary and
int:s state transfers.

»Clarification of the law was particulérly important because of the federal
gift tax coﬁsequences a beneficiary may face if he makes a disclaimer deemped
untimely under the law.

“a

A~-20, which abolishes the ancient rights of dower and curtesy. Dower 4is the

right of a surviving wife to possession for the rest of her lifc of cone half the real

Jestate ownead

in her husband's nama. Curtesy is the corresponding right for surviviag husbands.

A-23, which permits the court to autherize, direct or ratify transacrions

regarding the estate of a nminor or mental inceoapetent in situatioas viere thoe

continuing services of a legal guardiuan are unnoecessary.
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