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ASSEMBLY, No. 1380

STATE OF NEW JERSEY
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INTRODUCED MAY 15, 1978
By Assemblyman STEWART
Referred to Committee on Banking and Insurance

Ax Act to amend and supplement ‘‘The Banking Act of 1948”
approved April 29, 1948 (P. L. 1948, c. 67).

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 22 of P. 1., 1948, ¢. 67 (C. 17 :9A~22) is amended to read
as follows:

22. Change of principal or branch office; application; approval.

A. Upon filing an application therefor in the department, and
upon obtaining the approval of the commissioner thereto a bank or
savings bank may change the location of its principal office or of a
branch office to a location within the same municipality in which
such principal office or such branch office is located, and may change
the loeation of its principal office fo [another] a location in a
municipality [located within the same banking district, as defined
in section 19, as] other than that in which it maintains its
principal office, but not more than 30 miles distant [therefrom]
from such principal office.

B. If it shall appear from the application, or if the commissioner
shall find from such proof as he may require, or from such investi-
gation as he may cause to be made, that the area which would be
served by such office after its change in location would not be
substantially different from the area theretofore served by such
office, he shall approve the application.

C. If it shall appear to the commissioner, from the application, or
from such proof as he may require, or from such investigation as
he may cause to be made, that the proposed location will be so far
removed from the place then oceupied by such prineipal office or by
such branch office that the area which would be served by such office
after its change in location would be substantially different from the
area therctofore served by it, ke shall not approve such application

EXPLANATION—Matier enclosed in bold-faced brackets [thusl in the above bifl
is not enacted and is intended to be omitted in the law.
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27 unless, after such inuvestigation or hearing, or both, as the commis-
28 sioner may determine to be advisable, he shall find that the interests
29 of the public will be served to advantage by such change in location,
30 and that conditions in the locality to which removal is proposed
31 afford reasonable promise of successful operation.
32 D. No bank shall change the location of its principal office pur-
33 suant to subsection C of this section unless, following the approval
34 of the commissioner, it shall amend its certificate of incorporation
35  to effect such change. No savings bank shall change the location of
36 its prineipal office pursuant to subscetion € of this section unless,
37  priov to making application to the commissioner for his approval,
38 the change in location is approved by a vote of two-thirds of its
39 board of managers then in office.

2. Section 71 of P. 1.. 1948, ¢. 67 (C. 17:9A-71) is amended to read
as follows:

71. Definitions.
4 A. For the purposes of this article:

D =

NIAJ

D (1) “Controlling interest’” weans ownership or control of a
G majority of the issued and outstanding capital stoek or securities
7 of a corporation, having voting rights;

R {2) ““Corporation’ means a cornoration in which a director or
9 an executive officer of a banlk has a controlling interest or in which

10 a director or an executive officer of a bank together with one or

11 move other directors or executive officers of the bank has a control-

12 ling interest; ¢‘corporation’ includes all subsidiaries of a corpora-

13 tion in which the corporation has a controlling interest;

14 (3) ““Ezecutive ofticer’” [includes} means only those officers of a

15 bank who participate [in the operating management of the bank]

16  wn major policy-making functions of the bank otherwise than in the

17 capacity of a director of the bank; [.]; [The commissioner shall

18 have power to make regulations prescribing what constitutes par-

19 ticipation in the operating management of a bank for the purposes

20  of this section;]

21 (4) ‘“Partnership’’ means a partnership in which a director or

22 an executive officer of a bank is a general or limited partner;

23 (5) ‘‘Liability’ means indebtedness and liability to a bank of

24 every kind and in every capacity, other than liability in a fiduciary

25 capacity in which the fiduciary may lawfully incur such liability

26 without personal responsihility therefore; ‘‘liable’’ means obli-

27 cated for a liability;

28 (6) ““Board of directors’” means at least a majority of the

29 members of the board of directors of a bank, and ‘‘executive com-

30 mitftee” means at least a majority of the members of the executive

31 committee of the hoard of directors;

~# comioooftheboardofdieeors;
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32 (7) ‘“Application’’ means a written, signed request by a director
33 or an executive officer Lord of a bank, or by a corporation or part-
34 nmership, to be permitted to incur liability to the bank, and ““appli-
35 eant’ means the sioner of an aprlication;

26 (3) Tiahility te o bank, payalle on demand, shall be deemed to
37 have a maturity 6 months from the date of incurring such liability;
38 (9) Any whole or part renewal or extension of any liability to a
39 Dbank incurred pursuant {o this article shall be deemed to be an
40 initial incurring of liability to the bank.

408 *(10) ““Officer’’ means any officer other than an executive officer
408 who participates in the operating managemnent of a bank.*

41 B. The commissioner may, from time to time, make, amend and
42  repeal regulations*, including* (1) *ELaltering the definition of “* ex-
43 ecutive officer” as stated in paragraph (3) of subsection A of this
44  section; (2)F* prescribing what constitules ‘““policy-making’” witlhin
45 the meaning of paragraph *L(3)X* **L*(2)*F** **(3)** of subsec-
46 tion A of this section; and **L(3)F*" **(2)** increasing or decreas-
47 ing the total umount in which an executive officer of a bank may
48 become liable to the bank as prescribed by paragraph (2) of sub-
49 section B of section 72 (C. 17:94-72); and *L(4)F* *(3)* prescrib-
50 ing limitations on the liabilities to a bank which an officer who ts
51 mot an executive officer of such bawnk may be permitted to incur to
52 such bamk. Regulations made pursuant to this article shall be
53 directed toward creating and mamtaining a substantial parity
54 between banks and national banks in prescribing the amount in
55 which a bank may permit an execulive or other officer to become
56 {iable to dl.

3. Section 72 of P. 1. 1948, ¢. 67 (C. 17:9A-72) is amended to read

DS =

as follows:
72. Prerequisites to incurring liability ; amounts.

A. No bank shall permit a dircetor or an executive officer of the

oo

bank or a corporation or partuership to become liable to the bank,
and no sach divector, executive officer, corporation or partnership
shall become liable o a bank, except as authorized by this article.

B. A baunk may permit a director or an executive officer of the

O X N oy O

bank or a corporation or a partnership to become liable to the bank
10 provided that:

11 (1) An application for the incurring of the proposed liability,
12 containing such information as the commissioner may by regulation
13 require, shall fivst be approved by vesolution of the board of
14  dirvectors or of the executive committee; such resolution and the
15 vole of cach person thereou g¢hall be recorded in the minutes of

16 the meeting;

S et
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(2) If the applicant is an executive officer, the proposed liability

will not cause the total of all liabilities of such officer to the bank
to exceed **[$5,000.00Q** **$10,000.00** *, or such amount as is
permitted by the Commissioner of Banking pursuant to subsection
B. of section 71 of P. L. 1948, ¢. 67 (C. 17:94-71); provided, how-
ever, that such amount is comsonant with the amount fired by
Federal law for national banks and establishes a substantial parity
between those banks and State-chartered **[institutionsy** *
**banks**;

(3) If the applicant is a director, corporation or partnership,
the bank shall be offered security having an ascertainable market
value at least 20% greater than the amount of the proposed lia-
bility, or, if no such security or only partial security is offered, the
proposed unsecurcd liability or the portion thereof for which no
security is offered is, in the opinion of the board of directors or
the exccutive committee, warranted by a written statement of the
financial condition of the applicant;

(4) The proposed liability will not cause the total of

(a) The liabilities of a director or an executive officer, and

(b) The liabilities of each corporation in which such director
or execulive officer has a controlling interest, or in which such
dircetor or eweculive officer together with one or more other
directors or executive officers has a controlling interest, and

(¢) The liabilities of cach partnership in which such director
or execulive officer 1s a partuer to exceed 10% of [the aggre-
gate of the unimpaired capital stock, the surplus, and the
undivided profits of the bank] the amount of the capital funds
of the bank, as defined wn section 60.

C. When an application is made by a director of a bank or by a
corporation or partunership, the applying director and any director
who alone or with any one or more other directors or executive
officers of the bank has a controlling interest in the corporation,
and any director who is a general or limited partner in the partner-
ship shall not vote to grant such application. ‘

D. When an application is approved by the executive committee,
the application shall be presented and the approving resolution of
the executive committee shall be read at the next meeting of the
board of directors, and such presentation and reading shall be
noted in the minutes of such meeting.

4. Section 73 of P. L. 1948, e. 67 (C. 17:9A-73) is amended to read
as follows:

73. Overdrafts.

No bank shall permit a director, executive or other officer or

employee of the bank or a corporation, or a partnership, to become
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liable to the bank by overdraft against a deposit account. This
section shall not apply to extensions of credit made pursuant to
““The Advance Loan Law of 1968,” P. I.. 1968, c. 64.

5. Section 74 of P. 1.. 1948, ¢. 67 (C. 17:9A-74) is amended to read
as follows:

74. Exempt transactions.

A. Any hability incurred prior to the effective date of this act
which would, if incurred after the effective date of this act, be
subject to this article, may from time to time be wholly or partly
renewed to the extent and in the manner anthorized by the law in
effect when such liability was initially incurred.

B. Nothing in this article shall apply to a mortgage loan made
by a bank funder Article 147 to an ezecutive officer of the bank or
to him or her and his or her spouse, if (1) the mortgaged property
has erected thereon a one or 2-family dwelling oceupied or to be
occupied wholly or partly by such officer, or (2) if the proceeds of
the loan shall be used for the purpose of erecting upon the mort-
eaged property a one- or two-family dwelling to be so occupied;
nor shall anything in this article apply (3) to any loan or loans
made to an executive officer of the bank not exceeding in the
aggregate **[$10,000.00F** **320,000.00** outstanding at any one
time to finance the educatin of a child or children of such officer; or
(4) to any liability to a bank incurred by any officer who is not an
executive officer of such bank.

6. Section 75 of P. L. *[19473* *1948%, c. 67 (C. 17:9A-75) is
amended to read as follows:

75. Violations; penalties; liability.

A. The following shall be guilty of misdemeanors:

(1) A director, or an executive officer of a bank who know-
ingly incurs liability to the bank in violation of subsections B
and C of section 72;

(2) Any person who knowingly permits or aids a director,
or an ezeculive officer of a bank or a corporation or
partnership to incur liability to a bank in violation of
subsections B and C of section 72;

(3) A director of a bank who votes in favor of an application
presented to the bank by such director or by a corporation in
which such director alone, or with one or more directors or
officers of the bank, has a controlling interest, or by a partner-
ship of which such director is a genera] or limited partner, if,
pursuant to such application, liability is incurred in violation

of subsections B and C of section 72;
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(4) A director or an executive officer of a bank who, alone,
or with one or more directors or ezecutive officers of the bank,
has a controlling interest in a corporation or who is a general
or limited partner of a partnership which presents an applica-
tion to the bank pursuant to which liability is incurred in
violation of subsections B and C of section 72 and who, having
knowledge of such application prior to its acceptance, fails to
diselose his interest to the executive committee or the hoard of
directors prior to such acceptance.

B. Each person deseribed in paragraphs (2), (3), and (4) of
subsection A of this section shall e personally liable on demand
to the bank for the liability incurred in violation of subsections
B and C of section 72, with interest, and, upon payment
thereof, shall be subrogated to the rights of the bank.

7. Section 49 of P. L. 1948, c. 67 (C. 17:9A-49) is amended to
read as follows:

49. Definitions. For the purposes of this article,

(1) ““‘Reserve depositary’’ includes

(a) A Federal Reserve bank,

(b) A member of a Federal Reserve bank organized in a
Federal Reserve district which includes all or any part of this
State, which shall be approved by the commissioner as a
reserve depositary,

(¢) A bank which is not a member of the Federal Reserve
System, but which shall be approved by the commisisoner as a
reserve depositary, and

(d) A member of a Federal Reserve bank organized in a
Federal reserve district which does not include all or any part
of this State; provided, such member [maintains its principal
office in a city in which a [ederal Reserve bank has its main
office or a branch office, and] is approved by the commissioner
as a reserve depositary;

(2) “Immediate liabilities’’ shall include all deposits payable
on demand, or in less than 30 days, or in less than 30 days after
demand, and all other claims payable on demand;

(3) “Time liabilities” shall include all liabilities other than
immediate liabilities;

(4) The commissioner, with the concurrence of the banking
advisory board, may from time to time modify or supplement the
definitions of immediate liabilities and time liabilities as set forth
in this section, except that demand deposits shall always be in-
cluded in the definition of immediate liabilities and time deposits

shall always be included in the definition of time liabilities.



GV W B =

R N>

33

O 0 N3O D = W D

—t
[}

7

8. (New section) In addition to the powers which banks and
savings banks may otherwise exercise, every bank and savings
bank, as defined in section 1 of The Banking Act of 1948, P. L. 1948,
c. 67, shall have power to subseribe for, purchase and hold stock
of one or more insurance companies organized under the laws of
this State which have been or may hercafter be **[organized}**
**limited** to insure banks, savings banks and other depository in-
stitutions *(1)* against loss from the defaults of persons in posi-
tions of trumst, public or private, or against loss or damage on
account of negleet or breaches of duty or obligations gnaranteed
by the insurer: and against loss of any bills of exchange, notes,
checks, drafts, acceptances of drafts, bonds, securities, evidences
of debt, deeds, mortgages, docnments, gold or silver, bullion,
currency, money, platinum and other precious metals, refined or
unrefined and articles made therefrom, jewelry, watches, necklaces,
bracelets, gems, precious and semiprecious stones, and also against
loss resulting from damage, except by fire, to the insured’s
premises, furnishings, fixtures, equipment, safes and vaults therein
cansed by burglary, robbery, hold-up, theft or larceny, or attempt
thereat. No such indemmity indemnifying against loss of any
property as specified herein shall indemnify against the loss of
any such property occurring while in the mail or in the custody or
possession of a carrier for hire for the purpose of transportation,
except for the purpose of transportation by an armored motor
vehicle accompanied by one or more armed guards; and

(2) Against loss or damage by burglary, theft, larceny, robbery,
forgery, fraud, vandalism or malicious mischief, or any one or more
of such hazards; and against any and all kinds of loss or destruction
of or damage to moneys, securities, currencies, serip, coins, bullion,
bonds, notes, drafts, acceptances of drafts, bills of exchange and
other valuable papers or documents, execept while in the eustody
or possession of and being transported by a carrier for hire or in
the mail.

*[9. Section 115 of P. L. 1948, c. 67 (C. 17:9A-115) is amended
to read as follows:

115. Bonding of directors, officers, employees.

Tvery bank shall, at its own expense, cause to be bonded for the
honest performance and discharge of his duties (1) each director
who handles or has charge or custody of money, securities or other
valuable property of the bank or of its customers and (2) all officers
and employees of the bank, in such amount and with such surety
as shall be approved by the board of directors. The bonds may be

individual bonds or may be one or more blanket bonds issued by a

\
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surety company or companies or one or more underwriters. The
board of directors shall annually examine all such bonds, shall pass
upon their sufficiency and may require a new bond or bonds or
increases in the amounts thereof. The commissioner may from time
to time order an increase in the amount of any such bonds. No
bond shall be deemed to comply with the requirements of this
section unless such bond contains a provision that it shall not be
cancellable for any cause unless notice of intention to cancel is filed
in the department at least five days before the day upon which
cancellation shall take cffect.

The commissioner may, in his discretion, waive the provisions
of this section pursuant to such terms and conditions that will
adequately protect the bank and its customers.}*

*[10.3* *9.* This act shall take effect immediately.



15
16
17
18
19
20
21
22
23

8

to time order an increase in the amount of any such bonds. No
bond shall be deemed to comply with the requirements of this
section unless such bond contains a provision that it shall not be
cancellable for any cause unless notice of intention to canecel is filed
in the department at least five days before the day upon which
cancellation shall take effect.

The commissioner may, in his discretion, waive the provisions
of this section pursuant to such terms and conditions that will
adequately protect the bank and its customers.

10. This act shall take effect immediately.

STATEMENT
This bill would amend the Banking Aect of 1948, as amended and
supplemented, to:

(1) Remove obsolete references fo banking districts which no

longer exist.

(2) Remove limitations on loans to junior officers which are
more stringent than those imposed on national banks and to make
such limitations consistent with the Federal law.

(3) Give the Banking Commissioner added discretion in desig- .
nating reserve depositories, and

(4) Permit banks to own or organize companies which provide
blanket bond and other insurance protection for banks. Banks
could use this power in the event such insurance is not otherwise
available for their protection. Virginia and Florida have similar
laws.

(5) Give the Banking Commissioner flexibility in providing for
methods to protect a bank and bank customers against the dis-

honesty of bank directors, officers and employees.

p. 1380 (1971



ASSEMBLY BANKING AND INSURANCE COMMITTEE
STATEMENT TO

ASSEMBLY, No. 1380

. e

STATE OF NEW JERSEY

DATED: OCTOBER 5, 1978

This legislation contains a number of provisions to amend and to
supplement ‘‘The Banking Act of 1948’ (P. L. 1948, c. 67). The bill
modifies section 22 of the law regarding change of location of a prineipal
office to conform to the amendments to the Banking Act which per-
mitted statewide branch banking.

The legislation also regulates loans to officers. It makes a distinetion
between executive officers, who have a policy-making function, and other
officers. Executive officers would be permitted to borrow up to $5,000.00
and other officers up to $10,000.00. Certain kinds of loans, such as
mortgage loans, educational loans, and overdraft checking loans would
be exempted from this provision. The Commissioner of Banking would
be permitted to adjust the $5,000.00 figure to establish parity with
Federal law.

The bill also deletes ;the requirement that Federal Reserve member
banks organized in a Federal district which does not include all or any
part of New Jersey may be reserve depositories only if they maintain
their prinecipal office in a city in which a Federal Reserve bank has its
main office or branch office.

The bill provides that banks and savings banks may have the power to
subseribe for or hold stock of an insurance company organized under the
laws of New Jersey which is organized to insure banks, savings banks,
and other depository institutions against loss from defaults in positions
of trust, or against loss or damage on account of neglect or breaches of
duty or obligations gnaranteed by the insurer, as well as against loss of
financial instruments and valuables, and against loss resulting from
damage, except by fire, to the insured’s premises. The bill gives the com-
missioner the authority to waive the bonding requirement for directors,
officers and emplovees established by section 115 of the Banking Act of
1948 pursuant to such terms and conditions as will adequately protect
the bank and its customers.

The first provision of the bill, regarding branching, is to make section
22 of P. L. 1948, c. 67 conform to the provisions of the statewide branch-
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ing law. The provisions regarding loans to officers are intended to
establish parity between State-chartered and federally chartered banks.
The bill would also permit that depository institutions mav form or
invest in an insurance company to insure against certain types of losses,
and to provide for bonding of their emplovees. Certain types of in-
surance, notably surety bonds, are increasingly difficult to obtain
through regular market channels.

The amendments, technical in nature, provide for clarification of the
power of the commissioner with respeet to his authority to adjust the
amount of money permitted to be loaned to executive officers, and
clarifies the distinction between ‘‘officer’” and ‘‘executive officer’’.

The amendments also delete the final section of the bill, which permit
the commissioner to waive bonding requirements established by law.
This has been deleted because the committee has also reported Assembly

Bill No. 1631, which accomplishes the same purpose.




SENATE LABOR, INDUSTRY AND
PROFESSIONS COMMITTEE

STATEMENT TO

ASSEMBLY, No. 1380

[Orrician, Cory REPRINT]

with Senate committee amcendments

STATE OF NEW JERSEY

DATED: MAY 24, 1979

The statement of the Assembly Banking and Insurance Committee
adequately explains the provisions of the bill.

The Senate Labor, Industry and Professions Committee made the
following amendments :

Technical amendments were necessary because of an error in sec-
tion 2, lines 45 and 46, where subsection numbers had been transposed.

In sections 3 and 5, dollar amounts were changed to make the limits
consistent with Federal Reserve Board Regulation O, revised March
23, 1979.

The amendment to section 8 was to clarify the fact that any insurance

company formed pursuant to the act would insure only banks.
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RULES AND REGULATIONS

[6450-01-i]

Titte J0—-Enerqy

CHAPTER H—ECONQMIC REGULA-
TORY ADMINISTRATICH, DEPARTV.
MENT OF ENERGY

PART Z{1-—MANDALATORY FETRO-
LEUM ALLOCATION REGULATICNS

Standby Peticleun: Product Allocation
Regulations—Activation Order To
Update the Mator Gasoline Allocs-
tion Base Periou: Change of Hears
ing Dates and bLocation; Standly
Regulativn Activaticn Order Mo, 1

AGENCY: Economic Regulatory Ad-
ministration,

ACTION: Notice of Chauge of Hearing
Dates and Location.

SUMMARY: The Economic Regula-
tory Administraetion (ERA) of the De-
partraent of Energy (DO heveby
gives notice of 2 change in the date
and locaticn for the public hearing on
its activation order Yo update the
motor gasoline base period previously
sef forth in the notice of the activa-
tion order issued on February 22, 1675
44 FR 11202, February 28, 1879). The
change is being made to allow ERA to
receive poblic comunents &8 quickly as
possible to reselve many of the issues
raised since issuance ¢f the activation
order,

DATES: The hearing in Washington,
D.C., previousiy schaculed for March
29, 1879, is now schecduled for March
21, 1879, 9120 a.m., and will he contin-
ued, if necessary, at 830 am. on
NMarch 29 and March 23. Written com-
ments to e submi
e.s.t., March 20, 1999, to: Pubiic Hear-
ing Management, Room 2313, 2000 M

Street, W.W., Washington, D.C, 20461, .

Reguests to speak must be made by
March 16, 1979. If your are selected to
be heard. vou will be so notified before
4:30 pm., e.st, March 19, 19879, and
will be required to submit one hun-
dred- copie of your statement to:
Public Hearing Management, Standhy
Activation Order WNo. 1, Economic Reg-
ulatory Administrationn, Room 2313,
2000 M Street, N.W., Washington, 1.C.
26461, before 43¢ pan., e.s.ti. March
19, 1479,

EEARING LOCATION, The hearing
location is changed {rom Room 2105,
2000 M Street, N.VW., Washington, D.C.
io Room 3000A, Federal Building, 12ih

and Pennsylvania Avenue, N.W.,
. Washington, D.C. 20461,

FOR FURTHER INFORMATION
COWTACT:

Robert G. Gilietie ({Comment Proce-

dures), Econoemic Regulatory Admin-

ted by 4:30 p.m.S

12959

: ion, 2600 M Strect, N W, Rorm
L2914, Washinpion, D C, 20361 {2082y

Yiasy Woebnh 1Office of Pyulic In-
formaticn), Economic Regulatory
Adrministration, 2000 M Street, WW.,
Roem B-110, Washington, D.C.
Q0461 (202) 634-2170,

Gerzald P. Emmar (Regulations and
Emergency Planning), Economic
Regulatory Administration, 2000 M
Street, N.W., Room 2204, Washing-
ton, D.C. 20461 (202) 254-7200.

Michael Paige or Joel M. Yudson
(Office of General Counsely, Depart-
ment of Energy, 1000 Independence
Avenue, 8.W., Room 6A-127, Wash-
ington, D.C. 20585 (202) 252-6739.

Issued in Washington, D.C., March®
8, 1979. :

DovusLas G. ROBINSON,
Assistant Administralor, Regula-
+ tions and -Emergency Flan-
ning,. Economic Regulalory
Administration.

{FR Doe. 79-7233 Filed 3-7-7% 8:45 aml

[6210-01-M}
Title 12—Banks qnd Banking

CHAPTER I1—FEDERAL RESERVE
SYSTEM

SUBCHAPTER A—BOARD OF GOVERNORS OF
THE FEDERAL RESEYVE SYSTEM

{Reg. O: Docket No, R-0194]

PART Z15—LOANS TO EXECUTIVE
OFFICERS, DIRECTORS, AKD PRIN-
CiPAL SHAREHOLDERS OF MEMEBER
BANKS

Rules to Implement New law

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final regulation.

SUNMMARY: The Board of Governoers
of the Federal Reserve System has
amended itz Regulation O (12 TR
Pert 215), formerly entitled “Loans
Executive Officers of Member RBanks.
Amended Regulation O implemenis
new section 22(h) of the Federal Re-
serve Act, recently enacted by Con-
gress as section 104 of the Pinancial
Institutions Regulatory and Inierest
Rate Contirol Act-of 1978 (“FIRA™
(Pub. l. 95-630). The requirements of
section 22(h) relate to loans by a
member bank (1) to an executive offi-
cer, director or principal shareholder
of the member bank or of any of its
bank holding company affiliates or (o)

T to a company or politierl or san;paign

committee controllied by any of these
Persons.
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The amendments to the regulation
were adopted after review of the ex-
tensive public comment on the propos-
als, The amendments will become el-
fective on March 10, 1979, to meet the
effective date of section 22(h). Howev-
er, the Board has invited additional
public comment on the final rules for
a further 60 day period. The Board
will consider coraments and adopt any
sppropriate amendments to the regu-
lation as soon as practicable,

DATES: The regulation is effective
KMarch 10, 1979. Comments must be re-
(‘en ed by May 9, 1979

ADDRESS Comments should be in
writing and should refer to Docket No,
R-06194. They should be sent to Secre-
tary, Board of Governors of the Feder-
al Reserve System, Washington, D.C.
20551, The comments will be made
available for inspection and copying as
provided in the Board's Rules Regard-
ing Availability of Information (12
CFR Part 261). . .

FOR FURTHER
CONTACT: -

James V. Mattingly or Michael E.

INFORMATION

Bleier, -Senior Attorneys, Legal Divi-

. slon (202-452-3430 or 3721), or Mary
(‘vrtin Senior Attorney, Division of
Banking Supervision and Regulation
(202-453-3620), Board of Governors
nf ihe Federal Heserve System.

SUPPLEMENT r\}»Y INFORMATION:
Oa Decemnber 28, 1978, the Board of
Governors of the Federal Reserve
Systemy proposed amendments to ity
Regulation O to implement the re-
guirements of new section 22(h) of the
Peaderal Reserve Act (44 PR 893, Janu-
ary 3, 18979). Section 22(h) governs
inans by a member bank to any of its
exmutWe officers, directors or princi-
pal shareholders and to their related
interests. An exeécutive officer, direc-
tor or principal shareholder of the
eernber hank is defined to include any
pm son that has the same relationship
with (1) a bank holding company of
which the member bank is a subsidi-
&ry or (2) any other subsidiary of that
bank holding company.' A prmc1pal
shareiiolder means an individual or
company that controls more than 10
per cent * of any class of voting shares

In certain circumstances, as discussed
~ below, executive officers of other subsidiar-
fes of the mewmnber bank's parent bank hold-
ing company are not considered to be execu-
tive officers of the member bank, .

21 the member bank s located in a city,
town or village with a population of less
than 30,000, this figure is 18 percent for the
purpose of the 10 percent lending limit es-
tablished by section 22¢h). If suchi a member

bank is a subsidiary of a bank holding com-

pany, & person will not be a principal share-
holder of the bank holding company unless
thie person controls ntore than 13 percent of
any class of voting securities of the bank
holding company.

“any other subsidiary of

" RULES AND REGULATIONS

of the tank or cumpany. (Shares held
by a membear of an individual's imme-
diate family are considered held by
the ingividual in determining principal
shareholder status), The limitations of
sectlon 2200 (exeent for tihe overdralt
prohibiticn) elso apply to 2 related in-
terest of any ¢f these persons. A relat-
ed intersst is 2 company that is con-
trolled by, or a poiilical or caumpaign
committee that iz cnnirolled by or
that beneafits, a person.

Section 22(01) has four
The statire generally:

liraitations.

(1) Establishes a lendlng limit of 10 per-
cent of a member bank’s capital and surplus
(subject to certain exceptions) * for the ag-
gregate amount of all loaas by the bank to:
(a) BEach of its exacutive officers and the of-
ficer's related lnterests, (b) each of its prin-
cipal shareholders and the shareholder's re-
lated interests, ot (¢) the rekied interests of
each of the bank's execuiive officers and
prineipal shareholders; ¢

(23 Prohibits the payment by a member
bank of an overdralil of an executive olficer
or director on an aceount at thre bani; *

(3) Bequires that every extension of credit
by 2 member bank to any of its executive of-
ficers, directors or principal sharehclders or
to any related interest of such a person (a)
be made on substantially the same terms as
those prevailing ay the time for comparable
transactions with other persons and (o) not
involve mare than the normal risk of repay-
ment or présent oiher unfavorable features)
and
(«1) Pognires thatl every extension of credit
> mber bank 1o any of its executive of-
: elers or principal shareholders, or
to any related baiercse ol such 4 person,
that would excesd $25,009, when all loans to
the person snd the persoa's related iuter-
ests are aggragnied, be anproved in advance
by a majority of thie entire board of direc-
tors of the bank, with the interested party
abstaining from voling,

The Board has received well over 200
writfen comments concerning the pro-

IThese cxceptions ere set forth in seciion
5200 of the Revised Statutes, 12 U.8.C. 84.
The exceptions generally provide higher or
no limits for certain types of secured obliga-
tions, Foy exaraple, obligations fuily secured
by direct, obligations of, or fuily quaranteed
as to principal and interest by, the United
States are not subject to "any limitation
under section 5200 of the Revised Sftatutes.
12 CFR 7.1580. A copy of that statute has
been included 28 an eppendix to the regula-
tlon. See also 12 CFR Part 7, Subpart A, for
a discussion of these exceptionas.

‘The 10 percent lending limit does not
apply to member bank joans to & director of
{a) the member bank, (b) the member
oank’s parent bank holding company, or (¢}
the parent bank
holding company, unless the director 5 nlso
an execculive officer or principal sharehold-
er. '

*The prohibition against payment by a
member bank of an overdraft does not apply
to an overdraft of a principal shareholder of
(2) the member bank, (b) its parent bank
holding cormpany, or (¢) any other subsici-
ary of the parent bonk holding company,
unless ine principal shareholder is also an
exaecutive officer ar director. The overdraft
prohibition also dges not apply to related in-
terests.
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posed regulation and has modified th
regulation after considering the co
cerns expressed by the comments. Th
Beard and the Comptroller of the Cur
rency are aware of the comp‘miﬂe of.
thie new statute and the brief period of;
time between publication of antendeq.
Regulation O and the efiective date of
the statute. The agencies will conside
these factors in connection with any
enforcement action for a violation oe
curring during the-first 80 days tha
the regulation is in effect. The age
cies have adopted this policy in recogs
nition of the tact that some may inad-
vertently violate the regulation before;
they have developed procedures for
camphance with it,

Di1scUSSION OF ISSUES
1. Prior approval by the board of ¢
rectors, Most of the comments red
ceived were directed to the statute’s
regilirement tnat a majority of . th
entire bosrd 't ¢f directors of .the
member bank approve in advance
losns by the member bank aggregating
over $23,000 to any of ifs executive of
ficers, directors or principal shareholds
ers (“bank officials”) or the related in,
terests of these persons. The com
“ments advised that the prior approva
requirement was unnecessarily harsh
and would tend to discourage gualified
persons from serving as vank divectors.,
due to delays they could iface in ob
taining crecdit,
Alter considering these commenis
the Board has amended Lire regulation
to clarify that once a line of credit has-
been approved by a2 majority- of the:
bank’s entive board of directors. draw
downis on that line of eredit, do not re<
quire-further approval by the board o
directors if two conditions are meb:
The regulation reguires (1) thaf the
line of credit have been apnroved -
within 14 months of the date of the.
drawdown; and (2) that the terms of
the drawdown comply witit the stat-
ute’s prohibition against preferential
lending and not involve more thian the
normal risk of repayment or present
other unfavorable features, This medi-:
fication is consistent with both the
letter and spirit of section 22¢(1). ’
2. Owerdrafts. About 65 of the com
ments received by thie Board suggested &
that provision-be made in the regula-+:
tion for inadvertent averdrafts, The
regulation and the statote provide ex- =
ceptions from the prohibition sgainst ;
pavment of an overdraft when the
overdraft is paid pursuant to: (1) A
written, preauthorized interest-bear- o
ing loan plan that specifies a method -.
of repayinent, or (Z) a written, /.
preauthorized transfer of funds from -
another account of the account holder -
at the bank. In addition, the Board =
has modified the regulation to allow
the pa ylm,nt of an inadverteni. over-
draft of a limited amount that wiil he

9, 1979
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. promptly repaid. The regulation re-

quires the member bank to charge the-

director or cofficer the same fee
charged any other customer of the
rank in similar circumstances. The
RBonrd iniends that this provision be
used solely in the unusual case of an
s inadvertent overdraft. 'This amend-
“ment is consistent with the Board's
~previous definition of extension of
credit in Regulation O, with the statu-
tory exception for interest-bearing
ogrerdraft plans, and with the purpose
of section 22(h) to prevent self-dealing

* by bank officials. .

3. Lending limit. A number of com-
ments raised the question whether the

o710 per cent lending limit of section
© 22(11) applies to a loan by a member

bank to its parent bank holding cor-
pany or 4 nonbank subsidiary of that

-+ -holding company.¢ Currently, loans by
. a member bank to its parent bank
- holding company and to all other sub-
~ sidiaries of thatl holding company (in-
" cluding subsidiary banks) are subject,

in the aggregate, Lo a lending limit of
20 per cent of the member bank’s capi-
tal and surplus under section 23A of

#-the Federal Reserve Act (12 U.S.C.

371c). Under section 23A, a member

bank’s parent bank holding company

" and any other subsidiary of that hold-

ing company would be considered an
affiliate of the member bank.

~ To subject loans within a bhank hold-

. ing company system to the aggregate

lending limit of section 22(h) would, in

«~ many situations, result in an amend-
“ment of the 20 per cent lending limit

. of section 23A. The Board finds no evi-
- dence of any Congressional intent to

effect such an amendment or signifi-
- cant modification of section 23A.
Indeed, a Congressional intent that
.the two statutes be interpreted con-
-sistently is evident from the: reguire-
~ment In section 22(h) that the term
extension of credit shall have the
same meaning as in section 23A. Ac-
cordingly, the regulationt excludes
from the lending limit of section 22¢h)
-an extension of credit by a member

‘bank to its parent bank holding com- .

-pany or to any other subsidiary of
~that bank bolding company. The ex-
- ¢lusion applies also to a foreign bank
that controls a domestic bank and to
»the other subs1dxaries of the foreign
. bank.

However, a member bank’s loans to

“its parent bank holding company and

»to nonbank subsidiaries of that hold-
- . Ing company remain subject to the

prior approval and preferential lend-
“ing restrictions of sectinnn 22(11). In ad-

.dition, a member bark's loans to a

principal shareholder or executive of-

¢Because insured banks are excluded from
the definition of “‘company” in section

~22(h), loans by a member bank to any of its

rinsured bank affiliates are not subject to

“the restrictions of section 22(h) (mcludmg

the 10 per cent lending limit).

RULES AND REGULATIONS

ficer ¢f the member bank's parent
bank holding company or of any other
subsidiary of that bank holding com-
pany and to all reluted interests of
hese persons are subject Lo thie 16 per
cent lending limit (and other applica-
ble restrictions) of section 22(h).

The Becard has also excluded from
coverage as a4 member bank under sec-
tion 22(h) a foreign bank. that mzin-
tains a branch in the United Stotes,
whether or not the branch is insured.
Undcr the Internationzl Banking Act
of 1978 (Pub, L. 95-369), a foreign
bank that has an insured branch is
treaced as o nonmember insured bank
(12 U.8.C, 1813(I1y), Without the ex-

. ¢lusion, the foreign bank would be

subject tn the provisions of section
22(h), which are made applicatde to
nonmember insured banks as if they
were member banks (12 US.C

1828(j)2)). This exclusion is consist-
ent with the exemption from section
23A granted to such foreign bhanks
under the International Banking Act
(12 U.S.C. 1828(jX(1)) ard with the re-
quirement of that statute (12 U.S.C,
3105¢d)) that the Board submit i¢ the
Congressional banking committees
within two years a recommendation
regarding limitations that should bhe
placed on foreign banks regarding
loans to their affiliates. It should be
noted that the Board maintains resid-
ual supervisory authority over all U.S.
operations of foreign banks,

.4, Preferential Lending. Under the
statute, a member bank's loans to
bank officials and their related inter-
ests must be made on “substantially
ilie same terms” as “comparable trans-
actions with other persons.” The pro-
posed regulation issued for comment
reflected the Board's view that “other
persons’’ meant persons not associated
with the bank. A number of the com-
ments (mainly from State nonmember
banks) inquired whether, under the
proposed Regulation O issued for com-
ment, executive officers may obtain
preferential interest rates under bank
empioyee benefit plans, The issue has
arisen Decause State nonmember
banks are not subject to the prohibi-
tion of section 22(g) of the Federal Re-
serve Act against lending by & member
bank to its executive officers at prefer-
ential rates.? :

The Board has decided that the -

preferential lending rules should be
uniform for all insured banks. Since

"Under Regulation O, the Board hag al.
lowed executive officers of member banks to
participate in bank credit card, check credit
and similar open end credit plans as long as
the terms of such indebtedness were not
more favorable than those offered to the
general public. The Board has also required
other indebtedness of executive officers to a
member bank to be on terms no more favor-
able than those available to persons not as-
sociated with the bank. See footnote 3,
below.

125861

the Board finds little basis to cl:ange
its long-held view that preferential
lendinggbyv a member bank to its ex-
ecutive officers is not perrnitted by
section 22(g) or to conclude that new
section 22(h) should be interpreted to
allow preferential lending, the Board
has rejected the requested chiange.
'The Board believes the Congress has
indicated a desire to prohibit preferen-
tial lending by insurcd banks to their
executive officers, directors, or princi-
pal sharelhiolders. Indeed, in Title VIIL
of FIRA, Congress has prohibited such
preferential lending by banks that -
maintain a correspondent account re-
lationship to each other’s executive of-
ficers, directors, or prmcmal share-
nolders.

5, Execulive officer. The Board has
continued in Regulation O its previous
defintion of executive officer as one
who participates or is authorized to
participate (other than in the capacity
of a director) in major policymaking
functions of a bank or company.
Under section 22(h), an “officer” of a .
bank holding company of which a
member bank is a subsidiary and an
“officer” of any other subsidiary of
that holding company is deemed to be
an ‘“officer” of the member bhank.
While officers ¢f a member bank’'s
holding company affiliates are thus
considered officers of the member
bank for purposes of section 2"(h), the
statute’'s prohibitions run only to “ex-
ecutlve officers”.

Amended Regulation O makes it
clear that the limitations of =ection
22(h) regarding member bank loans to’
its executive officers also apply to all
executive officers of a bank holding
company of which the member bank is
a subsidiary, The regulation also in-
cludes, as executive officers of the
member bank, all executive officers of
all other subsidiaries of the member
bank's parent bank holding company
unless: (1) The executive officer is ex-
cluded (by name or by title) from par-
ticipation in major policymaking func-
tions of the member bank by resolu-

- tions of ihe boards of directors of both

the member bank and the other sub-
sidigry, and (2) the executive officer
does not actually participate in major
pohcymaking functions of the member
bank.

6, Definition of Subsidiary. A
number of the comments have raised
the question whether a subsidiary of a
member bank would he considered to
be an “other subsidiary” of the
member bank's parent bank holding
company. If so, member bank loans to
its own subsidiaries would be subject
to the lending restrictions of section
22{h). As noted in paragraph 3 above,
the Board has excluded member bank
loans to its bank holding company af-
filiates from the 10 per cent limitation
of section 22(h).
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Section 22(h) applies to loans by a
mernber bank to its principal share-
hoiders and to a company ‘“controlled”
by a principal shareholder. There does
not appear to be any Congressional
intent to cover credit transactions be-
tween a member bank and its own sub-
sidiaries. In addition, the Board has
long held that a credit transaction by
a member bank with an operations
subsidiary of the bank is not an exten-
sion of credit of the kind Intended to
be restricted by section 23A. (12 CFR
250.240). The Board reasoned that the
subsidiary is
parent bank just as though it were a
department of the bank. For these
reasorns and consistent with section
234, the Board has revised Regulation
O to clarify that member bank loans
to its own subsidiaries are not subject
to the llmitations of section 22(h) (in-
cluding the prior approval and prefer-
ential lending requirements) and that
executive.officers, directors and princi-
pal shareholders of such subsidiaries
will not be deemed to have that same
relationship with the parent member
hank.-To accomplish this, §215.2(1) of
the regulation specifies that the term
“subsidiary” does not include a subsigd-
iary of a member bank, -

However, if an officer, director or
principal shareholder of a subsidiary
of & member bank participates, or has
authority to participate, in major poli-
cymaking functions of the member
hank, that individual is conzldered to
be an executive officer of the member
bank under the definition of executive
officer - in amended Regulation O,

~whether or nof, the person holds any
official position with the member
bank. Such a person and all his related
Jdnterests would then be subject to all
the restrictions of section 22(h). The

" Board's rules concerning member bank .

lending with respect to its own subsid-
iaries have been adopted on the basis
of the Board’s experience in the super-
vision of such relationships and in the
light of the purposes of the Act.

7. Control of a bank or company. A
number of comments questioned
whether an individual would, by
reason of a position as an executive cf-
ficer or director ¢f a bank or cempany,
be considered to control the bank or
company or to exerclse a controlling
influence over its management or poli-
cies. The Board has amended the regu-
lation to clarify that an individual will
not ke presumed to control a company
or a bank solely because of the individ-
ual’s position as a director or executive
officer .of the company or bank. The
regulation also establishes rebuttable
presumptions of control in the follow-
ing two situations:

1. Where an erecutive officer or dircctor

controls more than 10 per ceat of the shares
of the bank or company; or
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2. Where any person owns more than 10
per cent of the stares of a bunk cr company
and no other person owns or controls a
greater percentage of the institution’s
shares.

Provislon has been made in the 1egula—
tlon for a person to rebut these pre-
sumptions. ,

8. Immediate family, Under the reg-
ulation, shares owned or controlled by
a member of an individual’s immediate
family are considered to be owned or
controlled by the individual for the
purpese of determining whether the
indlvidual is a principal shareholder.
The Beard has limited the definition
of immediate family to an individual's
spouse, minor children, and the indi-
vidual's children (including adults)
living in the same household.

9. Time lo bring outstanding loans
into compliance with the lending

limif{. The proposed regulation Issued -

for comment provided two different
schedules for bringing loans outstand-

ing on the effective date of section.

22(h) (March 10, 1979) into compli-
ance with the 10 per cent lending
limit, The Board proposed one sched-
ule for leans mads before MNovember
19, 1978 (the date section 22(h) was
enacted), and another  schedule’ for
loans made between November 10,
1978, and March 10, 1979.

Many of the comments stated that
these periods were too short (especial-

ly in the case of Btate banks not -

before subject to the general 10 per
cent lirit of section 5200 of the Re-
vised Statutes) and that the effect of
the compliance deadlines would be
particularly harsh in the case of term
loans, such as residentianl mortgage
loans, that are payable on a fixed
schedule.

The Board has revised the proposed
regulation to allow term loans with
fixed msaturities (including residential
loans) that were made
before March 10, 1979, to be repaid in
accordance with their existing pay-
ment schedules, Other loans (typically
demand loans) are required to be re-
duced In amount to comply with the
lending lirnit by March 10, 1980 (with
two one-year extensions a,r-u\ablf* for
good cause).

The Board has alse revised the pro-
posed regulation to eliminate the sepa-
rate compliance schedule fecr leans
made between the enactinent date and
effective date of section 22(0)—that is,
between November 10, 1978, and
March 10, 1879. Loans meade during
this interim period (except for term
loans with fixed maturities) must now
be brought inte compliance within the
same time period as loans made belore
November 10, 1578, that is, by March
10, 1980. The Board expects that no
extensions of time beyond March 10,
1880, to bring these loans into compli-
ance will be granted.

Ctlon,

The appropriate Federal banking:
agency will examine term loans made
during this interim period closely, par--
ticularly those made between Febry
ary 28, 1979 (the date of ‘the Board
meeting at which amended Regulation:
O was adopted), and March 10, 1979
to determine if they were made t

avoid the lending limit or preferentlal-

lending restrictions of the statute, If

so, these lcans ‘may be subject to su..z)

pervisory action by the appropriate.
banking agency or to further regula-:
tory actlon.

The prohibitions of scction 22(h7
against preferential lending are pro
spective, Preferential lcans thut are.
outstanding on March 10, 1579, are

not specifically addressed in the stab-ia
However, 5%
member banks should - elimlnate the; :
" preferential terms on. such loans as

ute or Regulation O.

soon as practicable. If such terms are.
not eliminated, they may be subject to
criticism. This policy applies particu-
larly to demand loans that are within
the power of the bank to call and re
negotiate at any time.

I mally, consideratioa is being given
to requiring that an extension of
credit by a member baiilk to a person

that subsequently becomes a bank of-

ficlal or to a relaled interest af such a
person be brought into compliance
with the lending limit and preferential
lending restrictions of §§215.4(a) and

215 4(c) within 2 years-of the date the
person becomes covered by the regula.

tion. This 2 year time period would he
subject to extension by the appropri-
ate Federal bonking agency for good
cause. Such a requirement may be nee-
essary to prevent c¢vasians of section
22(h), Public comment
specifically on thls pos:,lble amend-
ment.

10. Capltal cmd Surplus. As indicat
ed, the lending limit of section 22(h).is
based on the member bank’s capital

stock and unimpaired surplus. In its .’
original notice, the Board requested-

comment on whether subordinated
notes and debentures should be in
cluded as capital and surplus for the
purposes of this lending liinit. )
The comments were virtuslly unani

mous in vrging the agencies to adopt a.~
common definition of capital to avoid -

any inequality that might result be--

tween national aad State banks. ’I‘he-:

comments were also virtually unani
mous in urging that

capital. The regulabion pow definss a
member bank's capital stock ang sur-
plus to be an amoont equal to the sum
of (1) the “fatal equity canital”
member bank ag reported in its most
recent consolidated report of condi-

an addition to the bank's capital strucs

ture by the appropriate Federal bank- -
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is requested :

suberdinated
notes and debentures be included as -

of the _

(2) subordinated notes and de- -
bentures that have been approved as .

3R
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ing ageucy, and (3) valualion rescrves
ereated by charges to the member
pan¥’'s income.

The Board's inclusion of subordinat-
¢ notes and debentures in the defini-

the purposes of the lending Lniit es-
.- izbiisbed by section 22(h) and should
not be construed as reflecting any po-
sition of the Board on whether subor-
cinated notes and debentures should
pe considered part of a member bank'’s
capital or surplus for other purposes.
11. Sectian 22(¢) of the Federal Re-
serve Act. Under the Board’s proposed
regulation, the lending limif of section
22¢(h) would not have applied to pre-
vent 2n extension of credit authorized
. under section 22(g) of tlie Federal Re-
. gerve  Act (which governs member
* pank loans to its executive officers).®
The Board received little favorable
. eomment on the proposal. The pro-

- posed provision would not have heen

- available to national banks, hecause
- ~-they are in any event subject to a 10

. per cent limit uhder section 5200 of

. the Revised Statutes.

. The Board proposed the rule as a
- means to lessen the impact of section
~ 22(h) and the proposed compliance
- deadlines with respect to home mort-

gege loans made befere March- 10,
71879, by State banks to their executive

" officers. As originally proposed, such
.. Joans wouid have been required to be

- reduced by March 10, 1880, to comply

- with the 10 per cent lending limit,

. Binece the regulation now exempts
home mortgage loans made before
March 10, 1979, from the compliance

..deadlbine of March 16, 1980, and such

mortgage loans may be reduced in ag-

-+ cordance with their original repay-
+ -ment schedules, the proposed exclu-
- sion is no longer necessary. Therefore,
.. & loan. by a member bank {o any‘of its
. executive officers must comply with
. the requirements of both sections
22(g) and 22(h).
. The Board has also decided to refait.
in amended Regulation O 4 recitation
of the lending timitations and report-
ing requirements of former Regulation
O, which implemented section 22(g).
However, the regulation shortens and
‘simplifies the language of former Reg-
u}ation O with respect to these provi-
sions.

Unlike the requirements of section
22(h), which are applicable to member
-bank loans to executive officers of the
‘member bank as well as to executive
officers of the member bank’s parent
bank holding company and other sub-
sidiaries of that bank holding compa-
ny, section- 22(g) is applicable only to

———

- *Section 22(g) of the Federal Reserve Act
; limits member bank loans to each of its ex-
" -ecutive officers to $30,000 {or home mort-
L+ €age credit, $10,000 to educate the executive
--~ officer's children, and $5,000 for other pur-
. poses. Effective March 10, 1979, section 110
~ of Title T of FIRA doubles these amounts,
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member bank loans to its own execu-
tive officers. A great many State non-
member  insured © banks questionced
whether FIRA had caused section

. 22(g) to apply to nonmember insured
rion of capital and surplus is solely for -

banks. The ancwer is that seetion 22(0)
is not appiicable, and has not been
made applicable by FIRA, Lo non-
member insured banks. Seetion 22(g)
ig applicable only to member banks
and their loans to their own executive
officers. The lending restrictions and
reporting requirements of section
22(z) are now contained in §§ 218.5,
215.8, and 215.9 of amended Regula-
tion O,

12. Extension of Credit. The regula-
tion defines an extension of credit as a
making or renewal of any loan, the
granting of a line of credit, or an ex-
tending of credit in any manncr what-

_soever. The regulation specifically in-

cludes a .purchase of securities under
repurchase agreement, the issuance of
a standby letter of credit, and an en-
dorsement or guarantee, ® The regula-

“tion excludes certain indebtedness nec-
essary to protect the bank against loss.

and bank credit card plans and other
types of open end credit in an amount
not to exceed $5,000 if the credit is on
terms not mere favorable than those
offered to the general public. It should
be noted that the provisions of section
22(h) do not apply to credit transac-

tions hetween insured bank affiliates:

since an insured bank is excluded from
the definition of company in section
22(h) (see-footnote 6, above),

As indicated above, the term exten-
sion of credit in section 22(h) has the
same meaning as in section 23A. The
Board intends to interpret the term
extension of credit for the purposes of
section 22(h) censistently with its in-
terpretations of section 23A.

The Board has also modified the
definition of extension of credit to
clarify that when a bank- official or-a
related interest receives the proceeds
or tangible economic benefit of an ex-
tension of credit, the extension of

credit will be considered made to that

person for purposes of section 22(h).

This provision is consistent with a sim-

flar provision in section 23A and is de-
signed to prevent evagion of the stat-
ute through the use of nominee bor-
rovers. When a lending bank does not
know, and has no reason to know, that
the proceeds of the extension of credit
are used for the benefit of, or trans-
ferred to, a bank official or a related
interest of that person, the lending

*To avoid double counting of extensions
of credit to a bank official and the related
interests of the bank official, an endorse-
ment or guarantee by a bank offieial of an
extension of credit to a related interest of
the bank official for vice-versa) will be con-
sidered a single extension of credit in the
amount of the direct obligation of tlie relat.
ed interest for the purposes of the 10 per
cent lending limit of section 220h).
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bank is not in violation of the provi-
stong of Regulation Q. The persons in-
volved in the nominee scheme may. of
course, be in violation of the regula-
tion. The regulation also makes clear
that a participation with out recourse
is considered to be an extension of
credit by the participating bank, but
not by the originating bank,

13. Advisory Director, The board has
excluded advisory directors from cov-
erage under the statute if they provide
solely general policy advice to the
board of directors and do not vote.

14. Miscellaneous. The Board has
drafted these rules to effect the pur-
poses of section 22(h) in the area of
loans by a member bank to bank offi-
cials and their related interests. The
Board will review the regulation peri-

.odically and adopt any modifications

to the regulation that are shown by

-experience to be necessary or appro-

priate te carry out the intent of the
Congress in this area or Lo prevent
evasions of the statute.

The expanded procedures set forth
in the Board’s policy statement of Jan-
uary 15, 1879 (44 FR 3957), were not
strictly followed in developing this
regulation, since it was proposed for
comment before the policy statement
was adopted. In addition, a delay in
promulgating the regulation is inap-
propriate in light of the necessity to
meet the statule’s._effective date of
March 190, 1879, and the necessity for
providing immediate guidance to per-
sons affected by section 22(h). In the
development of this {inal regulzation,
the Board has, however, complied with
the spirit and intent of its policy state-
ment by making every effort to reduce
unnecessary regulatory burdens with
due regard for the purposes of the

“statute,

The modifications to the regulation
were made after full consideration cf
the extensive public comments submit- -
ted to the Board. In furtherance of .
the Board’s policy to encourage full
public participation in its rulemaking
proceedings and in response Lo specific
reguests and comments, the Board in-
vites further public comment on the
rules for a further 60 days. The Board
will consider comments and adopt any
further amendments 1o the regulation
that the Board finds are necessary or
appropriate. The Board will make any
changes as soon as practicable after
the comment period.

"The Board finds that publication of
the amended Regulation O for the full
30 day period specified in 5 U.S.C.
553(d) would not be in the public in-
terest, because the statule takes effect
on March 10, 1979.

Accordingly, the Board of Governors
of the Federal Reserve System amends
ils Regulation O (12 CFR Part 215) Lo
read as set forth betow:
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- PART 215—1L0ANS TO EXECUTIVE
OrFICERS, DIRECTORS, AND PRIN-
CIPAL SHAREHOLDERS OF MEMBER
HANKS

Sec.

215.1
215.2
215.3

Authority, purpose, and scope.
Definitions.

Extension of Credit.

215.4 General Prohibitions.

215.5 Additional Restrictions on Loans to
Executive Qfficers of Member Banks,
‘\'-15 6 Exentlons of Credit Outstanding on

wp% March 10, 1979.

T Records of Member Banks.

5.8 Reports by Executive Officers.
215,9 Reports by Member Banks.
215.10 Civil Perialtles.

. AuTHORITY: Secs. 11(1), 22(g) and 22¢h),
Federal Reserve Act (12 U.S.C. 248(1), 375a
and 375b(T)).

§ 215.1 Authority, purpoge, and scope..

(a) Authority. This part is issued
pursuant to sections 11¢i), 22(g), and
22(h) of the Pederal Reserve Act (12
U.S.C. 248(1), 375a, and 375b(T).

(b) Purppse and Scope. This part
governs any extension of credit by a
member bank to an executive officer,
director, or principal shareholder of
(1) the member bank, (2) a2 bank hold-
ing company of which the member
bank is a subsidiary, and (3) any other

subsidiary of that bank holding com- .

pany. It also applies to any extension
of credit by a member bank to (i) a
company controlled by such a person
and (i) a political or campaign com-
mittee that benefits or is controlied by
such a person.

§215.2 Definitions.

For the purposes of this part, the
following definitions apply:

(2) “Company” means any ¢orpora-
tion, partnecship, trust (business or
otherwise), association, joint venture,
pool syniidicate, sole proprietorship, un-
incorporated organization, or any
other form of business entity not spe-
cificaily listed herein. However, the
term does not include (1) an insured
bank (as defined in 12 U.S.C. 1813(h)
or (2) a corporation the majority of
the shares of which are owned by the
United States or by any State.

(b)Y(1) “Control of
bank” means that a person directly or
indirectly, or acting through or in con-
cert with one or more persons:

(1} Owns, controls, or hias the power
to vote 25 percent or more of any class
of voting securities of the company or
bauk: )

(ii) Cuntrols in any manner the elee-
tion of & majority of the directors of
the company or bank; or

(iii)y Has the power to exercise a con-
trolling infiuence over the manage-
ment or policies of the company or
bank,

' .contml, ’

“materials that,

a company or
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(2) A person is presumed to have
i.n'cludin:_-’,' ftie power to exer-
cise a strolling influence cver the
m\lfn{;fmcm ar puhcxw, of &
or bank if;

(1) The person is (A) an execntive of-
ficer or director of the company or
bank and (B) directly or indirectly
owns, controls, or nas the power to
vote more than 10 percent of any class

of voting securities ¢f the comp:my or

bank; or

(it) (A) The persen directly or indi-
rectly owns, controis, or has the power
to vote more than 10 pergent oi any
class of voiing securities of the compa-
ny or bank, and (BY no other person
owns, controls, or has the power 10
vote a greater percentage of that clas;
of voting securities,

(3) An individual.is not con51dered to

- have control, including the power to
" exercise a controlling influence over

the management or policies, of a com-
pany or bank solely by virtues of the
individual's position as an officer or di-
rector of the company or bank.

(4) A person may rebui a presump-
tion established by paragraph (bX2) of
this section by submitting to the ap-
propriate Federal banking agency (as
defined in 12 U.S.C. 1813{q)) written
in the agency’s judg-
ment, demonstrate an ahsence of con-
trol.

(c) “Director of a4 member bank” in-
cludes (1) any director of a member

bank, whether of not receiving com-

pensation, (2) any director of a bank
holding company (as defined in 12
U.S.C. 1841(a)} of which the raember
bank is a subsidiary, and (3} any direc-
tor of any. other subsidiary of that
bank holding company. An advisory

director is not considered a director if

the advisory director (1) is not elected
by the shareholders of the company or
bank, (2) is not authorized to vole on

- matters before the board of directors,

and (3) provides solely general pohcy
advice to thie board of directors.

(d) “Executive officer” of a company
or bank means a person who partici-
pates or has authority to participate
(other than in the capacity of a direc-
tor) in major policymaking functions
of the company or bank, whether or
not: (1) The officer has an official
title, (2) the title designates the officer
an assistant, or (3) the offleer i3 serv-
ing without salary or other compensa-
tion.' The chairman of the board, the

'The term is not intended to include per-
sons who may have official titles and may
exercise a certain measure of discretion in
the performance of their duties, including
discrevion in tiie makitg of loans, bui who
do not participate in {he determination of
majer policies of the bauk or coinpany and
whose declsions are limited by poliey stand-
ards {ixed by the senior management of the
bank or company. For example, the term
does not include a manager or assistant
manager of o brauch of a bani: unless that

" president, every vice president,

company

‘pation (other than in the capacity ofg

" title) from participation in major po

cashier, the secretary, and the treasur
er of a company or bank are Considny
ered executive officers, unless (1). the

officer is excluded, by resolution. og’
the board of directors or by the bylaws x»
of the bank or company, from partieg:*

director) in major policymaking fune!
tions of the bank or company, and. (g

the officer does not actually pa.ru% 9
pate therein. For the purpose o%:
§5 215.4 and 215.7 below, an executive®
cfficer of 2 member bank includes
executive officer of (1) a bank holdi
company (as defined in 12 U.S.CH
1841(a)) of which the meruber bank:
a subsidiary and (2) any other subsid
ary of that bank holding companyg#

sidiary (1) is excluded (by name orxb

cymaking functions of the mem
bank by resclutions of the boards.of%
directors of both the subsidiary an
the member bank, and (i) does not.ac
tually participate in such maJor pol
cymaking functions. -
(e) “Immediate family” means t‘le
spouse of an individual, the individs
ual's minor children, and any of the
individual’s children (including adults)si
residing in the individnal's home. - ;
(£) The “lending limit” for a member.
bank is an amount equal to the limit
on loans to a single borrower estab-
lished by section 5200 of the Revised
Statutes, 12 U.8.C. .84. This amount is
10 percent of the bank's capital stock
and unimpaired surplus or any higher.
amount permitted by section 5200 of ™~
the Revised Statutes for the types of
obligations listed therein as exceptions
to the 10 percent limit. A member
bank's capital stock and unimpaired
surplus equals the sum of (1) the
“total equity capital” of thie member
bank reported on its most recent con- :
solidated ~report of condition filed -
under 12 U.S.C., 1817(ax38), (2) any~>
subordinated notes and debentures ap-
proved as an addition to the member -
bank's capital structure by the apopro-
priate FPederal banking agency, and (3} %
any Vvaluation reserves created by .
charges to the member bank’s income.
(g) “Member bank” means any bank
ing institution that.is a membher of the i
Federal Reserve System. The term -
does not include zny foreign bank (as
defined in 12 U.S.C. 310X 7N that
maintains a branch in the United
States, whether or not the branch is :#
insured (within the meaning of 12
U.8.C, 1813(s)) and regardless of the
operation of 12 U.S.C. 1813(h) and 12
U.S.C, 18280j)2).
(h) "Pay an overdrait on an ac
count” means to pay an anmount upon
the order of an account holder in

individual participates, or is autliorized to
participate, In major policymaking fune-
tions of the hank or company,
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exeess OF Iunids
I’”ihr'
{1y “Person’
& company.
(0 Principal sharehelder” means an
gndividual or a company (other than
an insured bank) that directly or indi-
pectly, of acting through or insconeert
with ¢ne Gr MOre persons, owWns, con
trols, or has the power io vote more
ansn 12 percent of any class of voting
gecurities of 2 member bank or compa-
ny. However, for the purpeses of
§ 215.4(c) below, this per Pentage shall
be “more than 1§ percent” i the
member bank is located in a city,
town, or viilage with a populatiou of
iess thian 30,000, Sharés awnied or con-
troiied by 4 memher of an indivigual's
Jimmediate family are considerad {0 be
neld by the individual. A principal
‘shurebhoider of a2 membver bank in-
cludes {13 a principal sharehclder of a
bank holding company {(as defined in
'12 T.S.C. 18ila)) of which the
‘ynember bank s a subsidiary and (2) a
‘principal sharetolder of any other
- other subsmlary of Lhat bank noldmg
ipompany.
) “Related interest” means (1) a
~company that is controlled by  a
~person or {23 a political or campaign
~comeniltee {bhat is conitreled by . a
cpersoy or the funds or services of
swhieh will bestefit 1 person.
#-(iy “Subsidizry” has the
J:iven in 12 U.S.Co 38414y,
-neg inclede a s_:bs B
oank.

means 2n individual or

nmeaning
but does
dlarvy of 4 member

42153 | Extension of eredit.

{a) An exiension of credit is 2
~making or renewal of any loan, a
cgranting of a line of credit, or an ox-
"':Lendmg of credit in any manger whal-
ssoever, and includes:

A1) A purchsse under repurchase
wagreement of securities, -ofher assets,
ar obligations; :

{23 An advance by means of an.over-
draft/cash itein, or olherwise;

£3) Issuance of & standby leiter of
credit (or other similar arregement re-
mardiess of neme sr deseription) or an
indligible accepiznce, as those terms
aredefined in §708.8(d) of 1his chap-
o

#4Y-An acquistion by discount, pur-
chase, exchange, or otherwise of any
ote, drait, bill of exchiauge, or other
evidence of indebiedness upon which a
‘PPerson may e Hable as maker, drawer,
ndorser, guary n(or or tchy:

8).4 discount of promissory notes,
bills of exchange. conditional s,x‘(>>
tDutracLs or simiiar paper, whether
*&ith or without recourse; but the ac
#quisition of such paper by a member
bank from anoither bank, without re-
“=lourse, shall not be considered a dis-
unt by the member hank - for the
ther bank;

on depegit in the oe-

_ness is
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sting indebt-
Ui ’\szhbndl funds
the bani for Hs own

(6) An incrense of oo ends
edness, hut not af
are zdvareed !

Dl‘uecﬂ'm far if'\ sccrued literest or
(i) ts & . cance, or olher CHPDONIsYS
incidental m t.“r:"- M:Lm ndehred-

TICES,

(7) An advance of urx
other unearned cong
period in execess of 30 davs; snd .
(8 Any other transaction as a result
of which o nersen beceomes obligaled
{0 pay money for ity eguivalent) to a
bank, whether Lhe obligatica arises di-
rectly or indivectiy, or because of an
endorseinent on an obligation or oth-
erwise. or by any means whaisosver.

saried salavy or
estion f{or a

(b} An extension of credit dses not
include:
(1) An =sdvance ggzainst accrued

salary or other accraed compensation,
er an advance:ior the payment of au-
thorized travel or other expenses in-
curred or to be inctrred on behalfl of
the bank;, .

(2) A receipl by a benk of & checx
deposited in or delivered to the bank
i the usual course of business unless
it results in the carrying of a cash
item for or the granting of &n over-
draft (other than an inadvertent over-
drafl in. o lmited zwmount that is
prompily  repeid. a5  deseribed in
§ 215.4(8) belaw),; : :

(37 An acquicition of a noie, drafi,
bill of exchange, or cither evidence of
indebiedness through () a wmerger or
consolidation of bLenwks eT & similar
transaction by which a bank acquires
assels and assumes Uabililies of an-
other bank or sirailar organization or
(D foreciosure on collateral or simitar
procecding for the protection of the
bank: Provided, That such indebted-
not hejd for a period of more
than three years from the date ol Lthe

acquisition, subject o extension by
the  appropriate  Federal banking

ageney forgood cause;
{4){i) An endorsement or guamntee

for the protection of a bank of any

loar or other asset previously acqguired
by the bank in gocd {aith or Giy any
indebtedness to 2 bank for the purpose
of protecting the bank acgainst loss or
of giving {inancial assistance to it; or
{5) Indebiedness of 85000 or less
arising by reason of any gencral ar-
rangement by which a pbank (i) ac-
auires charge or time credit accounts
or (ii} makes payments toor on bephalf

. of participants in a bank credit card

plan, check credit plan, interest bear-
Ing overdrait credit plan of the type
specified in §215.4(d) below, or similar
openend credit plan: Provided: (A)
The indebtedness does not involve
prior individual cleararnce or approval
by the bank other than for the pur-
poses of determinjng authority to par-
ticipate in the arrangement ard com-
pliance with any dollar iimit under the
arrangement, and (B) the indebted-
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riess 1s ipeurred voder terms 11 at are
offered

not more favorable than thoes
1o the general public,

(¢y Nop-interest-bearing den
the credit of a kank are not ¢o
loans, advances, or extensions of ¢
to the bank of deposit; nor i
giving of bmumediate credit to 2 bank
upen uncollected items received in the
ordinary course of business considered
o be a loan, advance or extension of
credit to the depositing bank.

() For purpeses of §215.4(h) and (¢)
bhelow, &n extension of credit by a
meluber bank is considered to have
been made at the time the bank enters
inte a binding commilment ito make
the extension of credit.

() A pariicipation without recourse
is cousidered to be an extension of
credit by the participating bank, nof
by the originating bank,

(I} An exiension of credit is consid-
ered made to a person covered by this
part to the extent that the proceeds of
thie extension of credit sre used for
the tangible economic benefit of, or
are transferred to, such a person

§215.1 General prohibitions.

(a) Terms and Creditworthiness. No
member bank  may extend credit to
any of its executive officers, directovs,
or principal sharehoiders or L5 any re-
jated interest of ihat person unless

.thg extension of .,red H: (1) Is made on

siabstantially the same terms, includ-
ing interest rates and collateral, as
those prevailing st the time for com--
parable transactions by the bhank with
other persons ihat are nnt covered by
this Part and «ho are not tmpw"(d
by the banlt, and (&) does niot inveive
riore than the pormal risk of vepay-
ment, or prescni other unlavorabic
features,

by Prior Approval. (1) Nu memmber
bank may extend credit or grant # line
of credit to any of its executive offi-
cers, directors or principal »rsareho}d-
ers or to any related inte “f that.
person in an amount that, whee aogre-
gated with the amount of all other ex-

tensions of credit and lines of credit by

the member bank {0 that person and
to wil 'related interests of thal person,
exceeds $25,000, unless (1) the exten-
sion of credit or Hine ¢f credit has been
approved in advance by a majority of
the entlire board of directors of t.hat
bank and (ii) the interested partiy

" abstained from participating dnecLly

or indirecily in ihe voting.

(2) Approval by the bozrd of direc-
tors  under paragraph (bX(1) of this
seclion is not reguired lor an exten-
sion of credil. that is made pursuant Lo
a line of credit that was approved
under pavagraph (b)(1) of this section
within 14 months of the date of Lthe
extension of credit. The extension of
credit must also be iz complianve with
the requirements of §215.4(a) ahnove,
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(3) Participation in the discussion, or

any attempt to influence the voting, -

by the board of directors regarding an
extension of credit constitutes indirect
participation in the voting by the
board of directors on an extension of
credit.,

(¢) Aggregate Lending Limil. No
member bank may extend credif to
any of its executive officers or princi-
pal shareholders or to any related in-
terest of that person? in an amount
that, when aggregated with the
amount of all other extensions of
credit by the member bank to that
person and to all related interests of
that person; exceeds the lending Hmit
of the member bank specified in
§ 215.2(f) above. This prohibition does
not apply to.an extension of credit by
a member bank to a bank holding com-

pany (as defined in 12 U.S.C. 1841(2))

of which the member bank is a subsid-
jary or to any other subsmllary of that
"bank holding company.

(d) Owverdrasts. No member ba.nk
may pay an overdraft of an executive
officer or director of the bank?on an
account at the bank, unless the pay-
ment of funds is made in accordance
with (1) a written, preauthorized, in-
terest-bearing extension of credit plan
that specifies a method of repayment
or (2) a written, preauthorized trans-
fer of funds {rom another account of
the account holder ay e bank., This
prohibition does not (3o to payment

. of inadvertent overdrayy$ on an ac-
count in an aggregate amount of
$1,000 or less: Provided, (1) The ac-
count is not overdrawn for more than
5 business days, and (2) the member
bank charges the executive officer or
director the same fee charged any
cther customer of the bank in 51m11'u
c.rcum S{ANCeS. T

§215.5 Additional restrictions ou loans te
. Executive Officers of Member Banks.
ta) No member bank may extend

credit to any of its executive officers,*

- 3This prohibition does not apply to
member bank loans to a director of the

member bank or to a related interest of the
" director, unless-the director is also an exgcu-
tive officer or principal shareholder. See
also the definition of principal shareholder
n § 215.2()) above, in the case of a member
bank located in a city, town or viilage with a
population of less than 30,000,

*Tnis prohibition does not apply to the

payment by a3 member bank of an pverdraft

of a principal shareholder of the imember:

bank, unless the principal shareholder is
aiso an executive officer or-director, This
prohitition also does not apply to the pay-
ment Dy a member bank of an overdraft of a
related interest of an executive officer, di-
rector, or principal shareholder of the
member bank. .

‘Sections 215.5, 215.8 and 215.9 of Regula-
tion O implement section 22¢g) of the Fed-
cra! Reserve Act and do not apply to non-
member banks. r'or the purposes of thiese
sections, ain executive officer of a member
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and no executive officer of a member
bank shall borrow from or otherwise
become indebted to the bank, except

in the arpounts, for the purposes, and

upon the conditions specified in para-
graphs (¢) and (d) of this section,

(b) No member bank may extend
credit in an aggregate amount greater
than $10,0006 outstanding at any one
time to a partnership in which one or
more of the executive officers of the
member bank are partners and, either
individually or together, hold a major-
ity interest. For tha purposes of para-
graph (eX3) of this section, the total
amount of credit extended by a
member bank to such partnership is
considered to be extended to each ex-
ecutive officer of the member bank
who is a member of the partnership.

(¢) A member bank is authorized to
extend credit to an executive officer of
the. bank i an agzregate amount not
to exceed:

(1) §20,009 outsta.ndmv at any one

time to finance the education of the.

executive officer’'s children;

(2) 880,000 outstanding at any one
time to finance the - purchase, con-
struction, maintenance, or improve-
ment of a residence of the executive
officer, i the extension of credit is se-
cured by & first lien on the residence
and the residence is owned (or expect-

‘ed to be owned after the extension of

credit) by the executive officer; and

(3) 810,000 outstanding at any. one
time for a purpose not otherwise spe-
cifically autharized under this para-
graph.

(d) Any e\te’mon of credit by 2 .

member bank to any of its executive
officers shall be: (1) Promptly report-
ed to the member bank’'s board of di-
rectors; (2) in compliance with the re-
quirements of § 215.4(a) above; (3) pre-

~ceded by the submission of a detailed

current finanecial statement of the ex-
ecutive officer; and (4) made subject to
the condition that the extension of
credit will, at the option of the
member bank, become due and pay-
able &t any time that the officer is in-
debied to any othir bank or banks in
an aggregate amount greater than the

amount specified for a calegory of

credit in paragraph (c) of this section.

§215.6 Extensions of credit outstanding
on March 19, 1979.

{a) Any extension of credit that was
outstandinz on March 10, 1979, and
that would, if made on or after March
10, 1979, violate §213.4(¢) zbove, shall
be reduced in amount by March 10,
1680, te be in compliance with the
lending limit. in § 215.4¢c). Any renewal
or extension of such an extension of
credit on or after March 10, 1979, shall

bark doss not include an execurive officer
of a bank holding comprny of which the
member bank is a ry or any other
subsidiary of that bank helding company.

" terests of that person.
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be made only on terms mac will brm
the extension of credit into compu%
ance with the lending limit
§ 215.4(c) by -March 1G, 1980. Howeve
any extension of ch-st made bé‘!ﬂret
March 10, 1979, that bears a speunm
maturity date of Marxch 10, 1980, opf
later, shall be repaid in accmdance,
with its'repayment schedule in exist
ence on or before March 10, 1979, |
(p) If 2 member bank is unable tog
bring all extensions of credit outstandi
ing on March 10, 1975, into (.cvmpua,rxcej
as required by paragraph (a) of thiss
section, the member bank shaliy
promptly report that fact
Comptroller of the Currency, in. the
case of a national bank, or to the ap-¢
propriate Federal Reserve Bank, i?
the case of a State member bank, ands
explain tiie reasons why all the exten—i
sions of credit cannot be brought ntor
compliance, The Comptroiler or - the
Reserve Bank, as the case may bey
authorized, on the Basis of good caus
shown, to extend the March 10, 1580,
date for compliance for any extension
of credit for not more than two ad i
txonal one-yeat perfods. -

§215.7 ' Records af Member Bankw

Fach member bank shiall maintain
records necessary for compliance withs -
the requirements of this part. These-
records shall (a) identily all executive’
officers, directors, and prineipal share~
holders of the member bank and the -
related interests of these persons and®
(b) specify the amount and terms of:
each extension . of c¢redit by thes
member bank to these persoris and t ;
their related interests. Each member!
bank shall request at least annuaily:
that each executive officer, dxrector,,
or principal shareholder of th
mermber bank identify the related in

§ 213.8 Reports by Executive Otficers.
Fach .exec'utive oﬁieer sof a member’,

amount greater than the amount spec-#
ified for a category of credit i
§ 215.5(e) above, shall, within 10 daysz
of the date the indebtedness reaches:
such 3 level, make a written report. tow.
the board of directors of the officer's
bank. The report shall state the lend-
er's name, the date and amount of.
each extension of credif, any securitys
for it, and the purposes for which thes
proceeds nave been or are to Le used.’

Reports by Member Banks.

Fach member bank shall include
with (buf not as part of) each report

of condition (and copy Lhereot) filed
pursuant ta 12 U.S.C. 181'7(a)X3).a7
report of all extersmm of credz* md.de’
by the member bank to its executive”
officers ¢ since the na.e of the bamc.s,
previons report of condition.

§215.9

*See note 4 adoVe.
8ce note 4 RLove.
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§ 2710 Chvil penaltivs,

A specitied in seclion 29 of the Fed-
o Reserve Act (12 ULB.C. 504, any
wer bank, or any officer, director,

emplovee, agent, oy other person par-

(&

oy
Py

~adeipating in Lhe ceuduct of the affairs

of the bark, thal viclates any provi-
sinn of this part is subject lo a civil

“nenolty of not more than $1,000 per
day for each day.doring which the vig-
Iation continues,

 Zffective doetes March 10, 1999.

Boeard of Governors cof the ¥
SReserve Svstem, Marceh 5, 1979,
THEODORE 1L, ALLISOXN, -

Secrelary of the Board.

cderal

APPENDIR.~-SECTION 5200 OF THE REVISP.D
STATUTES

Tie total obligations to any

* bankiaw association of any person, copart-

* mership, association, or carporaticn shall st
the

no time exceed 10 per cenfum of

- amount of the capital stock of such associ-
- gtion actually paid {n and vaimpnired and

10 per centurn of its unimpaired surpius
tund. The term “‘obligations” shall mean
the direct liability of the maker or asceptor
of paper discounting with or sold to such as-
socialion and the lability of the indorser,
drewer, or guarantor whn obtains a loan
C'from or discounts paper with or sells paper
wrder his guaranty to sich association and
‘shall include In the case of obligations of a
copartnershlp or association the obligations
of the several members thereof and shall in-
~hade in the cese of obligations of a vorpora-
ion all obligations of all subsidiaries there-
ol in which such corporgiion owns or con-

" trols & majority interest. Such limitation of,

10 oer centum shall be siibject to the follow-
ing exceptions: .

(1) Qbligations in the form of drafts or
Lills of exchange drawn inn good {faith
-ggainst actuslly existing values shall not be
-subject under this section to any limitation
hzsed upon such capital and surplus.

: {2) Obligations arising out of the discount

gwned by the person, copartnership, associ-
&alion, or corporation negotiating the same
_-s'hdn not be subject under this section to
~gny lmitation based upon such capwal and
surplus.

- 437 T Obligations drawn in

+- against actually existing values and secured

by gocds or commodities in process of ship-
" ment shall not be subject under this section
to auy limitation b..sed upon such Caplldl
-and surplus, '

€4y Obligations as mdorser or gnaran or of
roles, oiher than commercial or business
paper excepted under (2) hereof, having o

“matutity of nct more than six monihs, and

owned by ihe person, corporalion, Assocke
ation, or coparinership indorsing and nego-

 tiating the same, shall be subject under this -

section to a limitation of 15 per centum of
surk cupital and surplus in addition 1o such
10 per centum of such capital and surplus.

5y Otligetions in the form of banker's ac-

“reptances of other banks of the kind de-

seribed in sections 372 and 373 of this title
“shall not be subject under this seclion to

X any limitation based upon such capital and

surp}us
(5) Obligations of eny person, copartner-

8!";) association or corporetion, in the form

.good - fuith .

;

national

: -uf comumerclal or business paper actually_.

_ ciation,

., . B Lo
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of nétes or dr secured by shipping docu-
TSCNIS, Wharehnuse 'Trx"-im: or ow r osuch
docuraenis transtermny or securing titie cov-
eTing readiy markeltable notion :h..hu sla-
ples whep such property is fully covered by
insurunce, if it s customery a jusure sich
staples shall be subiect under his seclion Lo
a Mrmitation of 13 per centum of such capital
and surplus in additien to such 10 per
centum of such capital and surples when
the market valtie of such staples gecuring
such ebligaiion ot at gny Ltime less than
115 per centum of tite fage smovnt of such
olligation, and Lo an zdditicnal increase of
limitation of 5 per centum of sich capit

and surplus in cddition 1o such .25 per
centwn of such capital and surplus when
the markct value of such staples securing
such additional obligation is not at any time
iess than 120 per centun of the face amount
of such additional otligation, and Lo a fur-
ther additional increase of lhzitation of 5
per centum of such capital end surpius in
addition to such 30 per centum ot such capi-
tal and swplus when the merket velue of
such swaples securing such additional obliga-
tion i not at- any time 1'*§$ than 125 per
centum of the face amount or such addition-
al obligation, and to & further additional in-
crease of limitation of 5 per centum of such
capiral and surplus when the market value
of sruch staples securing such sdditions} ob-
ligation is not at any time less than 130 per
cenfurn of the face emount of such addition-
sl obligation, End 1o a furtpier additionsl in-
crease of limitation of § per centum of such
capital and surplus in addition {o such 40
per centurn of such capitzl and surplus
when the market value pf such staples se~
curing such zcdditiorre! obligation is not at
any time less than 135 per centum of the
{face -amount of such additional obligation,
and Lo a further mdditional increuse of limi-
tation of § per centum of such capital and
surpius in addition to such 45 per centum of
such capital and surplus when the market
value of such stuples secaring such addition-
el obligation is not at any time less than 140
per centum of the face amount of such addi-

R

tiorral obligation. bul this exception shiall .

not apply to obligations of eny one person,
coparinership, sssociation,
arising from the samc transactions and/or
secured by the identical staples for more
than ten months, Obligations of any person,
copartnership, association, or corporation in
the form of notes or drafts secured by ship-
ping documents, warshouse receipts, .or
other such documents transferring or secur-
ing title -covering refrigerated or frozen
readily marketable staples when such prop-
erty is Tully covered by insurance, shull be
subject under this section to a limitation of
15 per centum of such capitzl end surplus In
addition to such 10 per centum of such capi-
tal and surplus when the rnarket svalue of-
such staples securing such obligstion is not
at any Ltitne less than 115 per centum of the-
face amonml of such &ddilional obligation
but this excepiion shall not apply to obliga-
tions of any one persen, copartnership, asso-
cor covporation erising frowm the
same transaciinps and/or secured by the
identical siaples for niore than six months,

{7y Obligations of any person, copariner-
ship, associaiion, or corporation in the form
of notes or drafts secured by shipping docu-
ments or instruments ransferring or secur-
ing titte covering livestock or giving 2 lien
on livestock when ihe market value of the
livestock securing the obligation Is not at
any time lesz than 115 per centum of the

or - corporation ”

- States:

12967

{ace amount of the notes covered hy such
dgocuments shail be subject under this sec-
tion 1o & Hmitation of 15 pir centuin of such
capital and surplus in addition to such 19
per centum of such capital and surplus. Ob-
ligations arising out of the discount by deal-
ers in dairy catbile of paper-given in payment
for dairy cattle, which bear a fuil reecourse
endorsement or unconditional guarantev of
the seller and.are secured by ihe callie
being soid, shall be subject under tLhis sec.
tion to e limitation of 15 per centum of such

capital and surplus in gddition Lo such 1
per centum of such capital and surpla

(8 Obligations ¢f any person, cepariner-
ship, associaticn, or corporation secured by
not less than a like amount of bonds or
notes of Lthe United States issued since April
24, 1917, or certificates of indebledness of
the United States, treasury bills of the
United States or:obligations fully guaran-
teed both es to principal and interest by the
United Stales, shall (except to the extent
permitted by ruies and regulations pre-
scribed by the Comptroller of the Currency,
with the approval of the Secretary of the
Treasury) be subject under this section to a
limitation of 15 per centum of such capital
and swplus in addition te such W0 per
centum of such capital sngd surplusg,

19y Obligations representing loaps Lo any
national banking association or {& uny bank-
ing institulion organized under the laws of
any State, or to any receiver, conservator, or
superintendent of banks, or te any other
agent, in charge of the business and proper-
ty of any such association or banking insti-
tution, when such loans are approved by the
Comptroller of the Currency, shizil aot be
subject under this section Lo any limitation
based upon such capital and surptus,

(10) Obligations shall not be subject under
this secticn to any limitation based pon
such capital and surplus to the extent that
such obl.igatimns are secured or covered by .

guarantieg: \of by -commitments or agree-
ments ¢ ;\; pver. or to purchase, made by
any Fed reserve bank or by the United

States .or any departmernt, bureau, beard,
commission, or establishment of the United
States, inclucding any corporation wholly
owned directly or indirectly by the United
Provided, Thsat such guaravties,
agreenients, or commitments are uncondi-
tional and must be performed by payment
of cash or its equivalent within sixty days
after demand. The Compiroller of the Cur-.
rency is hereby authorized to define the
terms herein used if and when he may deem
it necessary.’

(11) Obligations of a local public zgency
(ay defined in section 1460(h) of Title 42) or
of a public housing agency (as defined In
the United States Housing Act of 1937, as

. amended); which have a maturity of not

more than eighteen months shall not be
subject under this section to any limilatizn,
if such obligations are secured by an agree-
ment beiween the obligor agency and the
Secretary of Housing and. Urban Develop-
ment in which the agency agrees to borrow
from the Secretary, and the Secretary
agrees to lend to the agency, prior to the
maturity of such obligations, monizs in sn
amount which (together with any other
monies irrevocably commiited to the pay.
ment of interést on such obligalions) will
suffice o pay the principal of such obliga-
tions with Interest to maturity, which
monies under the terms of said agreement
are required to be used for that purpose.

.
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12y Opligations mmsured by Lhe Secretary
of Agricuflure putsuant to the Bankhead-
Jones Farra Tonant Act, as amended, or the
Act of August 28, 1937, as amended (relaling
to the conservation of water resources), or
sectivns 1471-1435 of Title 42, shall be sub-
jecs under this section to a limitation of 15
per centum of such capital and surplus in
addition to such 10 per centum of such capi-
tel and surplus.

(13) Obligations as endorser or guarantor
of negotiable or non-negotiable instailment
consumer paper which carriers. n full re-
course endorsement or unconditional guar-
avlee by the person, copartnership, associ-
ation, or corporation transferring the same,
shall be subject under this section to a limi-
tation of 15 per centum of such capital and
surplus in addition to such 10 per centum of
such gapital and surplus: Provided, however,
That i the bhank's tiles or the knowiedge of
its officers of the {inancial-condition of each
maker of such obligations is reasonably ade-

- ouate, and upen certification by dn officer

of the banX designated for that purpose by
the board of direclors of the bank, that the
respousibility of each maker of such obliga-
tions nas heen evaluated and the bank is re-
lying primarily upon each such maker for
the payment of such obligations, the limijta-
tions of this section as vo the obligations of
each such maker shall be the sole applicable
loan limitation: Provided further, That such

~ certification shadl be in writing and shall be

rnt?in»d as part of the records of such bank.
~ (14) Obligations.of the Student Loan Mar-
kL-L.nu Assodiation shal! not be subject to
suy lsitation based upon such capital and
aurplus.

{6210-01-R4)
fReg. 5, Docket No. H-02091

PART 217—-BANK SERVICE
ARRANGEMENTS

PART 250—MISCELLANEOUS
INTERPRETATIONS

'
I8

Rescission of Regulation S; Amend-
ment of Interpretation Regulations

AGENCY: BRoard of Governors of the
Federal Reserve System.

ACTION: Revocation and amendment
of -interpretations.

SUMMARY: A3 part of its Regulatory
Improvement. Project, involving a sub-
stantive review of all Federal Reserve
regulations, the Board has reviewed
Regulation S, “Bank Service Arrange-
menis’” (12 CFR Part 219), which im-
plements the Bank Service Corpora-
ion-Act (12 U.S.C. 1861-65). That reg-
uiation specifies the manner of assur-
ing the Board that the performance of
bank services for State member banks
will be subject to regulation and exam-
ination by the Board whenever the
services are performed by anyone
ottier than the bank itself. On the
basis of its review and in the light of a
recent amendment of the Act (Pub. L.
95-630, 92 Stat. 3677), that becomes ef-
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fective on March 10, 1979, the Board
has decided to: (1) Rescind Regulation
S as no longer necessary; (2) revise and
update iLs interpretations of the Act;
and (3) send to Stale member banks
througih the Reserve Banks an an-
nouncement and explanation of the

new provisions. The Buard's actions

are intended for simplification and.

ciarification, and the revision of the
intervretations wiil -not impose any
new requiremenis not contained in the
Acft,

EFFECTIVE DATE: March 10, 1979.

FCR FURTHER
CONTAQT:

Carl V. Howard, Attorney, Legal Di-
visionl, Board of Governors of the
Federal Reserve System, Washing-
ton, D.C. 20551 (202/452-3786).

SUPPLEMENTARY INFORMATION:
The Bank Service Corporation Act
(the “Act”) (12 U.S.C. 1861-65), as
originally . adopted, - required that,
when a Smte member bank has bank
services performad for it (such as

INFORMATION

cheek sorting and posting of interest

on savings acceounts), safisfactory as-
surances must be furnished to the
Roard that the performance. of the
services wili ke gubject to the Board's
regiation and eqamination to the
same extent, =8 if the services were

being performed by the bank itself on .

its own pramises. The purpose was to
make certaim that the appropriate
Federal banking sgency would niot be
frustrated in ity evamination of a bank
subiect primariiy to iis supervision be-
cause the bank’s records have been
transzferred to srwither organization or

_some other organization is carrying

out part or all of the bank’s functions.

aRegulation 8, “Bank Service Arrange-
Vigents” (12 CTR Part 219), was Issued
& the Board in 1983 to implement the

Act by specifying when and in what

form assurances shall be provided to
the Federal Resesrve System,

Howsver, the Congress has taken a
more direct approach to supervision of
bank service arrangements through-an
amendment of the Act contained in
section 408 of the Pinancial Institu-
tions Regulztory and Interest Rafe
Control Act of 1978 (Fub, L. 95-630; 92

Stat. 3677). Efrective March 10, 1879,

the performarnce of bank services for

" State member banks or their subsid-

iaries or affillates will be subject to
regulation and examination by the
Board as & malier of law without the
necessity for “zssurances.” A State
member bapk will 'be required to
notify the Board of the existence of a
bank service arrangement within 30
days after the making of the service
contract or the performance of the
service, whichever oceurs first. _

In the course of reviewing Regula-
tion S in its Regulatory Improvement
Project, the Board has concinded that

-minfstrative services, such as transpgg

‘terpretation published in the Fedsral

the 1ef'ulanov1 w]l no lorizer he Dee
sary and should be rescinded in .y e
light of the legislative change. Tha
provisions regarding ‘'assurances
become obsolete, The only provisions
the regulation that will continu
have effect is the rule that the-pe
formance of legal, advisory, ands

tation or guard services, s not subj
to examination unless specificallysie
quested by the Board. This rule, whi;
essentially is an interpretation of tha:
term. “hank services” in szcijon 1(p)
the Act (12 U.S.C. 1881(b)), will be

corporated in the Board’s publishe
mtelpretatloﬂ.s No new regulato

pravisions are considered necessary: w,'
reflect the recert ¢ 'nrndment oi
Act, .

the Board of the bank service a
ment 15 to be sent {o the Federal-
serve Bank in whose district the &

already furmshed BoSUI&IlCE& reg*axi :
mg t‘ne 'erangemer.u m

f:c'mon reva.rdmv the nn'az c,nucnt
necessary.

As a further effort to unprove its
regulations, the Board is revising, u
dating, and streamYming its interprety:
tions, The only substantive rulings
being added are taken froem: (13 An in

Reserve Bulleiin (48 Ped. Res. Bulls

1470 (1952)) but uot in tne Code of

Federal Regulalions; and (Z) the last!
sentence of section 215.4 relating tot
legal advisory, and administrativ
services (dxsnusoed above), .

The Board is also adding a- sho
summary paragraph at the beginning
of each interpretation to facilitate th
public’'s finding of information " and
lessen the burden of reading materials
that may not be relevant to the res
searcher’'s interest. Of course, if rell
ance is to be placed upon the interpn
tation, the tull text must be consulte
since the summary iz only a para
phrase of the ruling rather than to
ruling itself. _

The Boaxd is a.;klng he Federal Re
serve Banks to notify State member:
banks of the statutory and regulatory
changes and to explain compha.nee
with the amended Act,

The procedures of 5 U.8.C. 553(0) rest
garding notice, public p,u.mcnpation

and deferred eifecm';:'
followea in connection v
ulatory changes x}enahse:
Board finds that public par
is unnecessary since {he resci
the regulationn will result in neither

(1) The-

the granting of authority Lo the pers -

sons regulated, nor the imposition or

relaxing of any reguirements; and (2} 7
rulemaking procedures da.not apply 8
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