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ASSEMBL Y, No.7 

STATE OF.NEW JERSEY
 
• 

PRE-FILED FOR INTRODUCTION IN THE 1978 SESSION 

By Assemblymen BURSTEIN and BATE 

AN ACT concerning trusts; the effect to be given consent by holders 

of general powers of appointment upon beneficiaries, and sup­

plementing Title 3A of the New Jersey Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. For the purpose of granting consent or approval with regard 

2 to the acts or accounts of a fiduciary or trustee, including relief 

3 from liability or penalty for failure to post bond, or to perform 

4 other duties, and for purposes of consenting to modification or 

5 termination of a trust or to deviation from its terms, the sole 

6 holder or all co holders of a presently exercisablo general power 

7 of appointment, including one in the form of a power of amend­

8 ment or revocation, are deemed to act for beneficiaries to the extent 

9 that the interests of the beneficiaries as objects, takers in default, 

10 or otherwise are subjcct to the power. 

1 2. This act shall take effect immediately. 

STATEMENT 

This bill has been prepared by the Division of Law Revision of 

the Legislative Services Agency, and is one of a series of bills 

adapted from the provisions of the Uniform Probate Code which 

has been approved by the National Conference of Commissioners 

on Uniform State Laws and by the American Bar Association. 

It has to do with situations where property is left to "A" in 

trust for" B" for life with power in "B" to appoint the person 

who shall be the beneficiary of the trust on "B 's" death. 

This bill will codify the existing case law that approval of a 

trustee's acts by the holder of a general power of appointment is 

binding upon beneficiaries. 
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It has been held that a life beneficiary, having a general power 

of appointment, has an estate tantamount to a fee, and that his 

consent precludes his appointees from objecting to actions of the 

trustee consented to by the holder of the general power. The con­

sent by the holder of a general power of appointment also pre­

cludes those persons taking in default of an appointment from 

objecting where consent has been given by the holder of the power. 

A general power of appointment is to be distinguished from a 

special power of appointment. Under a general power of appoint­

ment, the holder thereof has an unrestricted power to appoint 

while those holding special powers of appointment are limited as 

to whom they may appoint by the instrument creating the power. 
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Section 1-102, [Purposes; Rule of Construction] 

NoteS of DecisIons 

Conservation of time, energy and mon­Index to Notes ey and avoidance of a mu1tipllcity of 
Generally 1 . actions is the hallmark of the probate 
Intention of te&tator 2 code. Gonzalez v. Superior Court. In 

and For Pima County, 1976, 550 P.2d 
1093, 27 Ariz. App. 51, reversed on other 

1, Generally grounds 570 P.2d 1077, 117 Ariz. 64.' 
Legislative purpose of adoption of 2. Intention of te&tator 

bulk of Uniform Probate Code >Vas to If law is such as to permit Interpre­
provide for substantlal revision of the tation and BPplicatlon of law result!ng 
State's probate laws. Gonzalez v. SUDe­ in accompllshlng Intent of testator, It Is 
rlor Court, in and for Pima County, dutv of courts to so hold. In re Griffis' 
1977, 570 P.2d 1077, 117 Ariz. 64. Est&te, Fla.App.1976, S30 So,2d 797, 

Section 1-106, [Effect of Fraud and EvasIon] 
Comment 

In the eleventh line of the first paragraph of tl,e Comment on page 304 of the 
main volume, the word "forgery" should read "a forgery". 

Section 1-108, [Acts by Holder of General Power] 

Comment 
The aerond paragraph of tIle Comment from registering the trust so long as 

on page 306 of the main volume should the power of revocation continues." 
read: 

"This section pennits the settlor of a 
revocable trust to e:cuse the trustee 

85 

(,'Or.l'R1GH f Li,N (rilE J! u.s. "UDE). 
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PI<OTUTE CODE § 1-108 

Section 1-107. [E\"idcncc ns to Dl:ath or Status.] 

In pl'Oceedings uncler this Code the rules of evidence in courts 
of general jurisdiction including any relating to simultaneous 
deaths, are 8Pt1licable unless specifically disp]acen by the Code. 
In addition, the following rules relating to determination of death 
and status are applicable: 

(1) a certified or authenticated copy of a death certifi­
cate purporting to be issued by an official or agency of the 
place where the death purpol'tedly OCCUlTed is prima facie 
proof of the fact, place, date and time of death arid the iden­
tity of the decedent; 

(2) a certified or authenticated copy of any record or re­
port of a governmental agency, domestic or foreign, that a 
person is missing, detained, dead, or alive is prima facie ev­
idence of the status and of the dates, circumstances and 
places disclosed by the record or report; 

(3) a person who is absent for a continuous period of 5 
years, during which he has not been heard from, and whose 
absence is not satisfactorily explained after diligent search 
or inquiry is presumed to be dead. His death is presumed 
to have occurred at the end of the period unless there is suf­
ficient evidence for determining that death occurred earlier. 

COMMENT 

Subsection (3) is inconsistent absent person may be commenced 
with Section 1 of Uniform Ab­ as provided in 5-401. 
sence as Evidence of Death and The preliminary paragraph is 
Absentees' Property Act (1938). designed to accommodate the Uni­

Proceedings to secure protec­ form Simultaneous Death Act, if 
tion of property interests of an it is a part of a state's law. 

r.ibral'y References 

Death <P2(1-3), 3,4. C.J.S. Death § 6 et seq. 

Section 1-108. [Acts by Holder of General Power.] 
For the purpose of granting consent or approval with regard 

to the acts or accounts of a personal representative or trustee, 
including relief from liability or penalty for failure to post bond, 
to register a trust, or to perform other duties, and for purposes 
of consenting to modification or termination of a trust or to de­
viation from its terms, the sale holder or all co-holders of a pres~ 

ently exercisable general power of appointment, including one in 
the form of a power of amendment or revocation, are deemed to 
act for beneficiaries to the extent their interests (as objects, 
takers in default, or otherwise) are subject to the power. 

8 U.L.A.Estale, Prob. & Related Laws-20 305 



§ 1-108 PHOBATE CODE 

COMMENT 

The status of a holder of a gen­
eral power in estate litigation is 
dealt with by section 1-403. 

This section permits the settlor 
of a revocable trust to prevent 
the trustee from l:egistering the 
trust so long as the power of rev­
ocation continueR. 

"General po\ver," as used in 
this section, is intended to refer 
to the common law concept, rath­
er than to tax or other statutory 
meanings. A general power, as 
used herein, is one which enables 
the power holder to draw absolute 
ownership to himself. 

Librar'Y References 

Powers <3=>41. C.J.S. Powers §§ 30, 50. 
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