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CHAPTER,,~,~,J..,LAWS OF N. J. 19..Z7 
APPROVED :l.;;211 -zt 

SENATE, No. 1334 
• 

STATE OF NEW JEIRSEY 
---_....+--­

INTRODUCED SEPTEMBER 18, 1978 

I By Senators ORECHIO, FORAN, LIPMAN, GRAVES, SHEIL, 

CAFIERO, PARKER, GREENBERG, BEDELL, MARESS~ 

! DvVYER, DODD, RODGERS and SCARDINO 

Referred to Committee on State Government, Federal and 

Inter'state Relations and Veterans Affairs 

AN Am to	 amend the "State Police Retirement System Act," 

approved June 9, 1965 (P. L. 1965, c. 89). 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Section 8 of P. L. 1965, c. 89 (C. 53 :5A-8) is amended to read 

2 as follows: 

3 8. a. Any member of the retirement system who was a member 

4 of the former "State Police Retirement and Benevolent Fund" on 

5 June 30, 1965, may retire on a service retirement allowance upon 

6 the attainment of age 50 years and the completion of at le'ast 20 

7 years of ereditable service as a State policeman. Upon the filing 

8 of a written and duly executed application with the retirement 

9 system, setting forth at what time, not less than 1 month, subS'equent 

10 to the filing thereof he desire's to be retired, any such member 

11 retiring for service shall receive a service retirement allowan'ce 

12 which shall consist of: 

13 (1) An annuity which shall be the actuarial equivalent of his 

14 aggregate contributions and 

15 (2) A 'pension in the amount which, when added to the member's 

16 annuity, will provide a total retirement allowance of 50%, of his 

17 final compensation plus 1% of his final compensation multiplied by 

18 his number of years of creditable service which exceed 25 years of 

19 such service. 

20 Except for the Superirdendent of State Police. any [Any] mem­

21 ber of the retirement system who was a member of the former 

22 "State Pollce Retirement and Benevolent Fund" on June 30, 1965, 

23 who has completed at least 25 years of creditable service and who 
ExPL....N ....TION-MaUer enclo~ed in bold-faced brackets [thu~] in the above bill 

i8 not enacted and is intended to be omitted in the law. 
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24 has reached the age of 55 years shall be retired forlhwith on the 

25 first day of the next calendar month. 

26 b. Except for the Superintetldent of State Police, any [Any] 

27 member of tbe retirement system ~wbo was not a member of the 

28 former "State Pohce Rdirement and Benevolent Fund" on 

29 June 30, 1965 who has attained the age of 55 ycars shall be retired 

30 forthwith on the first day of the next calendar month provided, 

31 however, such member, at his option, may continue in the employ­

32 ment of the Division of State Police upon the request of the 

33 Superintendent, and with the concurrence of the Attorney General, 

34 for an additional year beyond the date upon which he would other­

35 wise be required to retire hereunder, and such member may 

36 thereafter in each succeeding year continue in the employment of 

37 the Division of State Police upon the request of the Superintendent, 

38 with the concurrence of the Attorney General, until he has attained 

39 the age of 65 years, whereupon he shall be retired forthwith on the 

40 first day of the next calendar month. Any such member, inchtding 

41 the superintendent, having attai1/Cd at least the age of 55 years and 

42 retiring for service hereunder shall receive a service retirement 

43 allowance which shall consist of: 

44 (1) An annuity which shall be the actuarial equival>ent of his 

45 aggregate contributions and 

46 (2) A pension in the amount which when added to the member's 

47 annuity will provide a total retirement allowance of 2% of his final 

48 compensation multiplied by his number of years of creditable ser­

49 vice up to 25 plus 1% of his final compensation multiplied by his 

50 number of years of creditable service over 25. 

51 c. Upon the receipt of proper proofs of the death of a member 

52 who has retired on a service retirement allowance, there shall be 

53 paid to the member's beneficiary, an amount equal to one-half of 

54 the final compensation received by the member. 

1 2. This act shall take effect immediately. 

STATEMENT 

The purpose of this bill is to resolve the apparent contradiction 

between the provisions of N. J. S. A. 53 :1-2, which provides a 

statutory term of office for the Superintendent of State Police, and 

N. J. S. A. 53 :5A-8, which concerns the mandatory retire­

ment provisions of the State Police Retirement System. This act 

would make clear that the superintendent may serve his full statu­

tory term despite the provisions of the latter statute. 

5./331{ ( W7 'f) 
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The purpose of this bill is to eliminate an apparent conflict in Title 

53 with respect to the term of office of the Superintendent of State 

Police and the mandatory retirement provisions of the State Pohce 

Retirement and Benevolent Fund. 

Title 53 presently provides that the superintendent "filtall ser\'t~ 

during the term of office of the Governor appointing llim and until the 

superintendent's successor is appointed and has qualified .... " (R. S. 

53 :1-2). At the same time, however, the State Police Retirement Fund, 

pursuant to C. 53 :5A--8, requires that certain members of the system 

retire at age 55. This bill would amend the appropriate sections of 

the law to exempt the superintendent from this requirement thereby 

eliminating the conflict of statutes. 

The conflict was most recently confronted with respect to the retire­

ment status of former superintendent David B. Kelly. At that time 

the Office of the Attorney General reviewed the question and, in a 

lengthy opinion, found that it was the intent of the statutes to distinguish 

the superintendent from the other members of the State Police. In 

point of fact there is no statutory requirement that the superintendent 

must be a State Policeman prior to his appointment (R. S. 53 :1--4). 

It should be noted that the change will not affect the term of Super­

intendent Clinton L. Pagano, at least during the term of the present 

Governor. Superintendent Pagano is presently 51 years old. 

-




FROM THE OFFICE OF THE GOVER.NOR
 

FOR IMMEDIATE RELEASE FOR tlffiTHER INFORMATION 

SEPTEMBER 20) 1979 JOE SANTANGELO 

Governor Brendan Byrne has signed the following bills: 

S-8ll and S-8l2, sponsored by Senator Laurence S. Weiss (D-}liddlesex), ~hich 

prohibi~the interment of more than one of a deceased person or stillborn infant 

in the same interment space or container without proper written authorization• 

.S-8ll. applies to cemeteries and S-812 applies to morticians. 

Proper written consent to a multiple burial may be given by the decedent 

before he becomes such. a court of competent jurisdiction or certain of the 

decedent's relatives in an order specified in the bill. 

S-8ll also provides that multiple death burials are permitted if they 

have been contracted for between the purchaser of the space and the owner of 

the cemetery. 

S-1028, sponsored by Senator Matthew Feldman CD-Bergen), ,.hich permits 

minors between the ages of 16 and 18 to work in the executive offices, maintanance 

departments. or pool or beach areas of hotels. motels or guest houses. 

Under prior law, minors were permitted to work in restaurants, provided they 

did not engage in the preparation, sale or serving of alcoholic beverages, 

tobacco products or photographs and did not participate in dancing or theatrical 

exhibitions. 

The minors will continue to be protected under other provisions of the 

Child Labor Law. 

S-1334. sponsored by Senator Carmen Orechio CD-Essex). ,.hich eliminates an 

apparent conflict in the statutes with respect to the term of office of the 

Superintendent of State Police and the man.datory retirement provisions of the 

State Police Retirement and Benovelent Fund. 
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Under current law, the Superintendent serves during the term of the 

Governor appointing him and until his successor is appointed, but the 

retirement fund requires that certai.n members of the system retire at age 55. 

This bill. amends the appropriate sections of the statute to eliminate the 

Superintendent from the age requirement. 

This change will not effect the term of State Poli.ce Superintendent 

Clinton Pagano, at least during the term of Governor Byrne~ since Colonel 

is currently 51 years old. 

p-3288, sponsored by Senator .John Ewing (R-Somerset), validates certain 

proceedings of school districts for the issuance of bonds. 

UtftJ 

" , . 



- ' OSPARTMENT OF LA\iV ;'.ND PUBLIC SAFETY 

" .' 
)otARILYN L.OFTUS. SCH"'l:::~ 

FIR5T AS51:iTAH' ATTCilNE:Y' C~:--

Dec~ber 19~ 1972 

.-
Mr; Elner Baggaley . 
Se~r~t2..'-."y of th2 S tate Police 

> ­""Retirer.!ent SysteGl 
, ." 

Division of Pensions 
20 West Front Street 

" " 

P. O. Box 2058 
Trentoa~ New,Jers~y 

Dear Hr. Baggaley: . . ' . 
.­

. ,A questioa has been raised to this Office 'regarciug 
the ~etiresent status of Superintendent of State" Police~ 

D~vid B.Kelly. Superint~~d2nt Kelly bec~e 55 on Mond2y, . 
D2ce..."':2Der 18 and the question has been rc.is-ed whether he IDLlS t 
retire und~r the provisions of N~JcS.A. 5~:5A-8(a)(2). 

Siuc'e this q;est~o:~ c.~st be J;~,301~-Gd by th2 S::c:.t·E;· 
'~~lice Retir~e~t Syst~~ ! ~ 2tt~ching ~c~py ~£ t~2 cp~i~~ 
"of" this Office representing our legal conclusions on the" . 
applic2.oility of the 2bo-..re provision to SL!perintenden~ Kelly~ "", 

:'I'l.S you C2-.."1 see fro::n the opinion it is our position th2.t· that: : 
.. -, 1 -' - - .c c - ~.

P=~~ls~oa Goes nat 2PP_Y to tile pasltlo~O~0~p2r~~tQ~~eQt 

."of State Police. . 

~ Underst2nd fraQ our telephone convers2tion this 
rnornL,g th2.t yo~ \·lill consid2r this probleo 2nd seek 2.n 
~:9·2~ier..t resa1_l:tio~ DE it ~ 

Very truly you=s, 

F,choJard c. lr::lird 
Deputy r".ttorncy GC;:1crz~1 
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Issue 
- • 0 

Hhet:her the r\~\i Jersev l.cr;isl~t_urc intended by the cstCib­
lish2cnt ~f the St2te Police o~ctire~2nt Svste~ to affccc the te~~l 
of 2 Superintc~dent of the State Police. , 

Resolutio~ 

.The Legislature did not intend to limit the statutorily 
. .~ .. . ,.. , 

\
eitablis~ed tern of ~ Superintendent oIothe State Police 

est2blis~ent of .the State Police RetircQcnt System. 

DisctlSsiOLl 

A full und~rstancling of the histo~y and nature of the 

office of Superintendent of State Police as 'Hell as a thorough 
!;..: 

. . 
eX22i82ticn of' the statutes establishing the Department of St~te 

> 

Police [thereafter the Division] and the St~te Police Retirement 
. 

Sys.te::i is necessary to a resolution of the question involved•.­
.­

N.J.S.A~ '5~:1 .et ~ .. and N~J.S.A.. 53:.-?A-~ _et~~ .. O~ce that 

.. - ~ - d ~ d l-tnlsLory~ 1-S un er~~oo beco:i1es clear that the statut.orily . 

est2blished teXT.! of the Sup2:r-intcndent of St2.te Police - to'b~ 

coc;.:tensive vlith the term of the Governor appointing hilli - \·;as not 

to ~c~b2rs of the DCp2rtGent of State Police and to th~ Superintcn22n~ 

of St.::, tc Police. CoQsequcnt1y l. LJCCO~H2S C ear t12t t ,8 present-t t. 1 1 h 

.. , 
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., • 
\ 

Snperin tenden L of _5 tate Police, D2vic1 B. Ke 11y J ~s lcg0.11y permit ted 

to CO:1. tinu2 his term 2.S ~uperintenden t of 5 t2. tc Police beypnc1 the 

~ge	 
of 55. (1) 

A t- .c. t: hI .	 . t· f t't:1e t t .... l'~ ~~rs usn an eX2o~na lon 0 - s a ULes as we L 

'.;1S	 the C2.se 12.>;-; 'Hould le2.d one to the imIT!.2diatc conclusion that. 

Retirc2ent SystCQ oust retire a5 Sup2rintendcn~ upon a~taining the 

~. -', "f" '55 
cge	 or. .' This iIT8ediate re.s.ction 1..S pro:npted' by the follmying 

stztutory provision: 
". 

II' .. f·	 h. Any me80cr 0 the re L::lremen t systew v;). 0 1;o72S 2. 

member of the farwer 'State Police Retirc8cnt 2nd 
Benevolent Fund f 0:1 June 30,' 1965, 't-lho .has. c.owpletec1 

. -~t' lC2st: t";-:enty-five years of creditcb1e service and 
..iho his 2tt2.ined the age of 55 years shall be ~etired 
forth-;':ith on the rirst day of the ne:-;:t calendar mOrlth ...': 
N.J.S.~. 53:5A-8(a)(2) 

S.uperintendent David B.. -,Kelly j ained the St2te Police Retire.-a..ent and 
• '1'1.	 • .. 

- Benevolerit System [the pre-1965 .system] 2S a trooper upon his entrance 
'"	 . ... .. .. . 

.' into th2 St2te Police. (2) He h2.s· creditably served the St2te Police. 

fo~	 over twenty-five -years and he attains the age of, 55 o~ DeceQber 18~ 

1972. The initi21 re2ction to ~hese"f2cts and the above quotation 

.............. _ .. J-­

",:'~.J._~ 

,. ... 
.....(1)	 It should be noted 21so that this opinion d02S not r:o:.-cc 1 osc 

mcnt of Superintendent Kelly to subscqueni tcnns. 

(2)	 The pC'--lsir.J[1 rccor-ds for- Superintendent"Kelly indic2.t:e that hc~ 
i oined the State Police Rctirc:;,.c~nt S\'stCIi1 on N'::l\..~ .20. 19!;.[1­



hi~tory of the Rctirc~ent System ~nd of th~ Dcpartre2nt of State 

~~lic~ it b2co~eS 2pparcnt that this would be 2n erro~cous con­

.elusion. 

Initi211y it is necessary to recognize the generally 

accepted rule th2t a stc.tutory or constitution2l teDm of office 

. is subj eet: to tenilination by death> removal or resignation but 

. 
#is otheror:ise usu.:rlly considet'ed unalterable ~1ithout	 ,,


•
 
sp2ci£ic legislative direction. See Wilheim v. Drake, 1 N.J. 11isc. 

155 (Sup. Ct. 1923); ct. l{:rrvel v. C2.~d~:l CountY,137 N.J.L. 41 
... 

(E E~A) 19!f7. In the C2se of a Sup~rintendent of the State Police'· ­
. , 

it is st2tutorily provided that: 

liThe Superintendent of· State Policc 7 hereinafter 
referred to 2S the Sup2~inteod~nt, shall be appoi~t­
ed by the Governor "t·:ith the c.dvice cnd consent of 
the SenEte~ sh21l serve during thE ~enn of office 
of the Governor appointing him and until the 
SU?2rintendent's successor is ap9binted and has 
.qualified and shall be reillovable by the Governor . 
after ch~rges h~ve been prcfc~T.cd and a hearing

• II .	 .
grantl.ng. N.J.S.A. 5~:1-2"	 .' :-" - ..... 

. 

This 12ngu~gc represen~s the ~ost current st2tu~e rel~ting.to 'th2 

appoinc::ent of the Sup2rint~ndent and ~!2.S passed "1.-"1 ·1971 and effective 

Ap~il 16 of that ye2r~ It had its origins 2$ did the D2p~rt~2n~ of 

1.921 .Ac?: 

2st2blished at th~t tiQC th2 Department of St~tc Police~ L.1921, 

c.l02, p.167. 

The D1Dve:r:ent fo:c ;J St2t2 Police J..rl l'~C\l J(~rscy first read;~d 

t·h,· I --.rrl·sl-tu,....c l.·n 1°1{ \::11.2i1 a bill \-:2S ",lntr,)8uccc1.lJy a Scno.to::- £>:0:].
• '- .J <:.. b c1.... - J". t, 
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./ 

(.. 
};{cldlcsex County providing for a force of l]}} [ncn) modeled after 

aUOU[1 t of $200'.1 000. The sa:<l!2 bill Has in trodUC2d .ag.::lin Ul 1915 ~ t7ncn 

passed the Sen~te by a vote of 11 to 7, but ~as tabled by the House". 
co~pittee on Judiciary bec2use of lack of tiQe for proper coosider~-

tioD.· . 
•

An iQpartial st'.ldy ~las then b2gun by the Bureau of State' 
; - ! 

. 
}~2S2c.rch uhich was 2£fil1iatcd \Jith the N2t;'l Jers.eyState 

, 

G~mber 

of COXQerce. This study re?urt~d in a lengthy report entitled 
;;. 

. . " • 
lIThe State Police Pr(~leU1 In Ame.ric2." and 'H2.S submitted to the' 

~ 

-: 

eX2.8ined all existing State Police. syste~s ~~d which placed particular 
" '. -. t,., •• - • - .'~ 

emphasis on the State Police systcra ~n 'fennsylvania(3), ultimately 
i 
I 

p~ovided a major impetus and substantial basis for passage in 1921 
. . 

I 

of Chapter 102 of The LaHS of 1921. See "The State Police ProbleGl 
• "'e" •. .. .. 

. ,

itl.A8ericau , (N.J. St2te C~2.mb8~ of COlILLierce , ' 1~17) [herei~after:' 

cited as the ,1917 Report].
.-~ 

i. . I 

(3) p, cc~parison of th2 Pen~sylv2nla statute in force at the ti~2 
! • ~ • . • 

T C> ~ S p " r::::: 2. t L! t'2 :" ~ nl~ "', r' i" 1 () ?'1 -. -1 -1' .-. 01 C S - ....J __ ..... .~ )' ~ °_ 0 \. ••_, ~- ...- --- -l ~ __ •• __ .,.I........... -. l. .. \. ... -'- G l.. c.» _ t_.::1. -"
 

wordin o of the St2tut~S. Co~p2~e 1917 Report at p.7 with 
C> 

Chapter 102 of The La~s of 1921~ Indeed the ,,('lording of the 
• .c ~ ., 'l t' 1t1tle o~ C2cn 2ct 15 lucn ~C2_. 
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Perh2ps lL10st signir"icant" for prescClt purpose::; is the f2.et: 
; 

- -, 

tha~ the ad~inistrative structure and orzanization of the Pennsylvnni~_ 

St2.te Police UpO-.:l ~vhich the Ne"\,] Jersey State Police '\-las 80dcled 

co~sisted of a Superintendent appointed by th2 Governor of P~nnsyl-

vania, a D~puty Superintend2nt, a bookkeeper coda steno6 ccpher. ' 
; 

- These 'individuals 't1ere distinct fro:;l and consid2red sep2.rate fro~ 

the Police Force of 228 men \'lhich v:er'e divided into four barracks 

of 57 men each. The ~~nosylvania act specified no particular quali­

, , .. .' ­
fications of the Superintendent but it did provide eligibility 

require;nents for all 228 members of the force. Similarly the Ne'i" 

Jersey st2tute provided that a Superintendent would be appointed
• 

bY,the Gove~nor with the 'advice and cODsecit of the Senate for a 

" 

term of five y~ars and th2..t he t;'lould be permitted the 2uthor~ty 

to 2ppqint a de,puty and a b00kkeeper 2-nd ste:uogra.pher • See ~Y 1921) 
. 

c~102, §§l and" 2. In"addition the New Jersey statute provided 

~. 5 ­

. . 

.. 
• 
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.- ". 
th~ follo~ing specific qualifications for the Superintcnd2nt,
 

Deputy Superintendent and the Captain and Lieutenant of each troop:
 

2) Citizen of the U~itedStates~ ~) Two years as an officer in the
 

- . 
Ar:;r.y of the United States) .c) Honorable disch'2.ree fro~ such ~ervi:::e 

. . . ,,,
vith 2 ran~ not lower than that of Lie~tenant. 

Act provided separate and distinct qualifications for all officers 

rind tr~opers of the State Police 2S follows; a) Citizen oi ~he 

United States~ b) Good he21th~ c) Good moral character, d) Between 
. 

of 21 and 40, e) Passaee of 2 physical and mental examination 
;f'-: 

prep2~ed by the United States Ar8Y. Se2 L.1921~ c.102, §§4 and 3. . . 
It is app~rent· ::-,ight. froiIl ~he origin' of the NeH jersey State Po~ice
 

therefore that the Superintende:lt has been treate'd seoaratelv fron
 
• 0 • 

,the other-members of the State Police Department and that his 

"qualific2tions are distinct fro~'those ~hich arerequ~red 6f ihe 

o££~~ers 2nd troopers of the St2te Police force. 

: 

6 
. . / 

. ... 
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Tilis distinct ~nd scp~r~tc trcar~cnt hzs contineed 

thro~ghcut the course of the past 50 YC2rs. In 1922 the Legis12ture 

8.8enc1ed §l} of tn2 1921 Act to add the pro'Jiso that a co~~issio:led 

officer in the St~te Police shall b2eligible to pro~otiou to the 

rank of Captain or to ranks above th2t of Ccptcin and the furtb~r 

-proviso th~t a non-co~~issioned officer of the St~te Police sh211 

b.e eligible to pra:notion to the rank of Lieutcn2.nt only. 'This 

aQenQQent apP2~red to be relQtcu to the military origi~ of many ofi .. 

the r.'.2m'bers joining the. St2.te Police at: the-to tirr:.e c:nd ~72.S 'specificc:lly 

directed at continuing the distinction bet~ecn those above the r&nk 

,. C •or 2ptalTI, up to and including Su~erinte~dent; f~Q~ those belo~ . 

. 
the rank of Captain in the State Police. In ~937 the Legisl~ture
 

-.
 
p2.ssed 2. separate act ";hich ,·ms a suppleG'2nt. t'o the St2.tc Polic.e
 

. Act. and 'Hhic:.h. grc2.n ted tell Ul.·e to ~~1Y uernlJerO of th8 D2pal:tD2r. t of 
.. . 

State Police 'tirro h2S served fo!:" a period of fi'l~ ye2rs but t~s 

act excluded frG::i1 such tenure th~ S'up2r:i:ntcnd2i1t~ expressing the 

reasol.l .in the 7-~ngt.iClge "whose term is fi?:ed 1?i la-..;q .. U I t: ~·i'Ot.Ild appear 

t~L.2.t this l~ngu2.g-e spl2cific:ally recogniz~s the fixed n2ture of the 

tCr2 2nd 

of that fact but the desire \litn i. 

L.1937 3 c.IIS .. In ]-9l~5 the 1.cgislature 2m~nccd th2 

§3 of the ~ct ,;·]hich h2.u su~scqL:c:ntly bcca:;tc N.J .s~A. 53:1-9 to p:co r:id2 



• • 

,·that the 2.bc~· ·lhnj.t!J f( ~c;;:;.bcrs of the SC2tC rt .lee force \-;crc to b~ 

-bctw~cn 22 ~nd 35 y~~rs. This ~~zndm2ot did not of course n[f~ct 

in any w~y the qualifications of the Superintendent. L.19~5~ c.247. 

-
In 1947 a significant change was ~~ dC In tne ~t~tut~ p-r.oviding
 

qualifications ~or the SUf2rintendent. The Legislature
 

dropped.the require~8Dtof ~ilit~ry ex?~rience and ho~o~able dis~ 

charge <:lnd provided only th(;.t the Sup2rintendent shall be a citizen . . 
r= th U· d St t d U h 11 b ... d "b' <::O~ e ~te a es an s a~ 2 appOlDce on tee aSlS o~-I 

~ 

·training~ exp~rience 2.nd .acliIlir::i~trative qualific2.tions r~quired 
• eo . 

for t}:1e re3pc~'sibilities of the office. fI ~.1947, c.65 2I1lending -,
• 

N ,,3. S .A. 53: 1-!... T~.ese qU21ifica tioDS were 2.1so applic2.bl12 to the 
I 

I 

Deput;r S~p2·:Lintend8nt.J the executive of~iccr of the. St:2.tc. Police 1 
..
 
and the Cap!=ain or Lieuten2nt of ea.ch ~roop. It Has therefore
 .. 

~ clear that not ouly did the Legislatur.e eli!nin2.te ffiilit~:;::y e;,;;?~rience 
. ., 

as a specific requireE8nt of el~gibility but" the Legislature also 
. : . 

,pade quite clear that it l;·:as not necess2ry 'tha~ any of the eut.:ree:r:2.ted 
. : 

cf£i.~e~s· h2:e St~t~ Pvlicz traird..ng p~r se. Once agC'.in. this c.I:1e2cb:~nt 
'. • • a 9 

. 
. , 

E2..Ce quite cle3.r th2.t the ~up~rintendent·end his e}:ecl.J.tive o~.fi.ce::3 
. . 

"Jere· tr~':l~ed di.stinc.tly in the legislative SChCU12. establishing
 

the @2~bership of the Dcpirt~2nt of State Police~
 

rl-· ,... ..."
In 19.58 ... ~ c.) -...., -- ...... - ~'-
"7/'17; ~l,1l-~f;"""'. ·_Il._ " ,",-'" t .... ..,u .:.- ...::..J ............ ,..to
 

and est2blished tbe azes for State Police m2~bcrs to be b~tw2En 21 2nc 

~~)·y-~rc ~~Q' ch~~~~d t~ln ~n~~~l ancl.ph.~s~cn_l .l..£l.·tncssJ.. c.~<._ '" ''':'H .<:'-~lb<;': l '-- .... <,.:." LU. .J ...... ~ test to O~..e 

• - l110:LC.1 elliS t. be conducted by' the Division of State Police 



I OCQ 7/'to the satisfactio2 of the Suoerir:tc:ldCllt. L •. :.J.JV;l ..... c~ 

And of course th2 most recent change of significance ya~ th~ 1971 

act referred to <:lbove 'uhic~ pro'Jid~d th2.t no lO.-tge:c \/o~ld the. 

Superint~ndent of Stat~ Police have 2 tcrw of five years but he 

"uould serve a terEl co-extensive wi th th2 tCrt:l of th2 Go-vernor Tlho 
.
 

nppointed hio. Consequcn tly the Supsi:'iu tend~i1t \12.5 sp2cifical1y
 

design2.tecr by the Legislature as 2n individu2.1 "oCtose positior>,
" .. ..
 

required the benefit of a specific term of of£ice,uhich was of
 

course consistent 't'7ith the original intentio:1 2.nd purpose of the . ..~ 

." 

1921 Legisl2.turc to ...:eep ,politics. out of t~e appointTI:!cnt .process 

.25 t:luch as possible. Thus the treat2ent of the. State'Police Sup2r­

intendcnt by the Legislature within the context of the developIcnt 

of the Depa~tcent and later th8 Divisicn of State Police evinces . . . 

a cle2r.legislative recogn~tioil.of the significance and singular 

impc,:.r't2.ll<.:e 02 the Rcn \'7ho 3SStl.'i18S the responsibility of SuperintCl;1cen t 

." 
~d in2i~ates ~G~2GVZ~ th~t the Legisla~ure recognizes that this 

..... ." . ..... .... . . ~. .. . .. '.. . . '.. ..' .. . . "': 
... . . . 

.m2n way be 2. St2te ~olicei:i1an, a mili.L:2.ry I:12!1 3 - c: civili2u ,?r any 

'other" citizen or the United St.:ltes 1'lhose training and e::~perience 

equips bin for the job of Superin tenden t c~nd 'oho once eligible 

. 
"LS n\=:-~ ~~(.l G..;~ 

wit~out clear legislative dircctio~. 
" 

Wich this b2ck~~o~nd ~nd with the recognition of the 

..
 



. ." {. ('of State police, i~ 1.5 ",-,::p~i..-atl..Vc in Dr.-deL' to re.,olv2 t})'2 prc;.c:nt pro~l 

. , 

to c>:ti~inc th~ siniL:~;::- history 2nd b2.cl(grot:.nd rc13ting to the. State 

police Rctir2@~?t ·SY5~e~~ In J925, jGst four ye~rs after the estab­

lish-:1eot;. of the De.p2.rt~r.ent of StatG Policc~. the l\e~ Jersey Legisl2.tt:=e 

. 
est~blished a f~nd to be knChn as the State Police Retir2~2nt auG 

Benevolent Fund. The Act establishing this Fund \:25 obv.:Lausly 

intcuded to provide a retire~ent system for any m2~ber'o£ ~he 

DeD .....~-;--:---"'·":);"1- - of_ S t~ 1-0-. "Pol"::_ CD__ It included previsions p:::cvi~-1'lg for;.. .. _"-" L.. '-- ~c:.:. ..l- • 

retireu:ent upon. 2geand service~ for dis2.bility·, and for dis2.bility
 

resulting fro~ injury or disease. This act also proviGecl pensien
 

benefits to 't,;idous or men1Jers of the Departo2n t of S t2.te Police .. '
 

The 1925 Act~ hO-;';2ver, no,-7here mc:nticned the eligibility of the
 
,{,.,. 

Snpsrintendcnt of State Police for any of " the benefits provid2d by 
~. 

this system. As a result of th~t fact the Legislatu~e in 1937 

:ZBended the Act to 2.dd the 1-lOrds "The Supe:r;intendent~" the D2p,Uty 

Superintendent) and 2.ny ot:'er me2ber of the Department of State 

Policeu would be eligible "for an age and service pension•. ~her"e. 
, " 

was no ~dditicn of thas2 wo~ds to the dis2bili~y sectio~s,o£ th2'
 

stc.tute" ho~.;eV2r) 2nd a cl,?se' reading of the statute \·;,ould ratse -the
 

. 
sues tioD of )~The ther or not th~ SL"!.?2.rin tenc1?!1. t or Dept..:ty S'.t;J2::-iL1 tC2C.2:l ': 

J ;-' 'OJ ...... ~,:; n ''7<- ... .1 t--r,,- __ .. o 

. In 20Y even t the purpose for 2.cldinz; these \'70l:"ds \.'7as reflcc tcd u?~il. 

' 'or."T J • StJp .. Ct. 1939). In thClt case the first Sup21:irltc:.1uc:l.t of. th2 



( 
" '­

St2.tc police, No~ao SchHC'.rzkop£.;; 5011Zht d	 p~nsion in 2.ccordanc.c 

-
that the Legisl2.ture did not intend to 2pply the. p~nsio:t benefits 

ret:-oactively. In passing, the court indicated tn2.t the Legislature 

obviously intended to make it clear that the Superintendent 2.nd 
°	 • 

Deputy Superintendent '\-Jere classed -.;.;ith the other me>nbers ~f the 

I 
1conceLned. 123 N.J.L. at 81.	 . - I

. i . 
.	 " " 

The	 next legislative 
~ 

change in the retirc8ent system. act ~ 
.. ­

I 
occu:rred in B!r9. For ~he first ti~e the Legislature passed an ! 

r 

I 
2ct	 ,,;.;'hich established a mandato.ry retirement: age of 55 ye2.rs .. \ 
for.	 any me~ber of ~he Department of State Police who h2.d -actively 

. 
This act suppl~~ented the Rct~reQent System 

- .-
llCt. of 1925 and ~rovided them 'V7ith a relatively early. retire~2nt~. 

. .	 . ,l 
systei:l sioil:lr to that of the military Tvhich ;10l: :mly b(:nefit::ed ~ 

reti:-ees"but zlso encouraged enlis~cnt in	 th~ St~t~ Palice. (4)
 
.0


The	 2C~ provided as follows: i,• 
i. _..-------------- ­

(4)	 It should be noted that·~hile th2 age of 55 is Dentiooed specificaJ 
in this 1949 ~t~tute it nevertheless is used in conjuoction with 
the require~ent of 25· years of 2ctive service~ In point of f~ct 
+-" • ..... th t . t	 ., 1 r , r.......,........ I"
p\..illS r::22D l. 2. l °r;-;<lS pas Sl.O -,-C :::or 22coe:-s Ol~ d12 ;) L.2L2 '"" 0 lee 

·~,-·:·~o	 h2.d j oi:L2G ·:=he r0::-C~~ T)=-Lo~ -tn 19(;S f_~O C::JC1I':}_~'_:2 .~~ :~2_~/.:'·::2 t~~~::i-

... 11­

• 



-, ; 
/ ­

fI-? . - ( ..,; t d' 1 _\ ~ J 
.1\0(:1,7l.Lll:; tin U\g 20Y ot,E~r pLO;J~sio~ OoL _at1~ 

~ny r.:e~b~::-· of the D2n~rtD.'2nt of St:::!.tc roli.c~ lJho 
- 1 r. l' . , D - - d r­. 2,C t :i.VC i 5,-,n"'~G l.n S<::').G 2?.J.i:'L::...C::1l: LOt" a P2i:'l.O o:c 

"- r· .. __ .. 11.... . . . ­
·4;l;J.:nl-y-.:..:i.°"e Y~<':'i..S ~~lG :'1<10 Llu.G L'ec:C.1C(1 til~ age o.t 

55 ye~rs sh~ll be retired ~nd upon such retirement 
sha11 receive lTD:l t'P-:!.v fr:-c:n the PC;;lS iO:l Fund an ~;.iOl!nt 
equc.l to 3/4 of the ~c..12ry rec~~~..rcd by such me!:ibeL­
at the ti~~ of his }:"2i.:ireLr.2ot; but no pension shall 
be in excess of 1/2 of the s21ary, inclu~ingm~intenznce 
e.nd allo;:·:o.DCC of such C!.pplicC:::1 t 2.t the tin~e of his 
retire~'2nt.. u L .. 1949,) c.251 '\-lhich beC2G'i2 N.J .. S.A.. 53:5-2 .. 1 .. 
~sphasis 2dG~d) . _. 

It C2.n clezrly be S2en in the pro'.Tisions of this 2.ct that: th2. ,. 
LeZislcture did not choose to designate the Superintendent of 

• It"

.Stc:te Police 2S so~eOiJ.e who is specific211y subject to' the provisions 
. . 

of thi~ supple~~ntal act as it h~qdoDe on G8endiDg the retire~8nt 

•I 
1syste3 act in 1937 .. The fact that this ~as G separate and I 

suP?le~e~t21 act without specific inclusion of the SuperintcQd~nt 

. . .. 
~ clecrly left open the qu~stion of \}h2l:hel: it '\'las at 211 ind2-8d 

. ." \. 
intended to 2?ply to a duly 2PPGin~ed S8perintendent. I . . I . . 

It was this very question 'Hhich arose in }9G~ and ~'7hich 
.
 

. . •
 
pL:'c~pted c: propo:;ed legisl2.tive 2!!l~nd~2nt to N .. .J. S yA~ '53: 5-2 .. 1 •
 

. .
 

At that tir:I2 Stiperintendent Capello h~d rc22.ined in office bC'.y~~d· 

{Footnote ~ Cont:)
 
the age of 65 since the m~xi~um ag~ prio~ to 1945 for cdllissio~
 

to the St2.te Police Force "\;25 40. It 21so I~22.':l.t th2t G~~be=-s of
 
-::=---2 £':J'i:'"ce ,.::".") 

_"
io;""""'/:

-. --... 
{-r-~n

~ 
Sl'-~:-~

~ '--
... "Po1~cn

~ . ........ -."- •• 
lCl!~5 

. • -~ 
DCl<'::-i~--.·:" 
.........., ...~ '::. ....... '': f"_
~ -" "'- .. - .. - '-"' -- -

.-:fr.--'-
.-- '- ~ J. 

c n 
~, 

pl..:f 
...... !... ...t S"--'''' 

~- .-_ "- ­

\.~:~ --:i-"L -~~:.~ .~:;2 ~Jf 6;) .sj_!"":c~~ th2 c~.':;:~:~~11~-:~-:l (.~6~ 2ftc:- lS·.c~5 fo:-- cli.'-Z;iclilicy .. 
~'5 r-'" • •• . 1 f - ~ 1 ­.

~;2S ..).. lnUS \·;r-"l..l.e 2. r:l-:;'LIC 2.tor.f age 0 ~ ):J \,72S r:lCntlor~cu It 1:2_5 . 
obviously subject: to cert2in cO:1GitioilS 2nc did nCL: cert~inly est2.o1isi 
an 2cross-thc-bo2rd policy of retirement for State Police~en at 
the tim~ of cn2ct~~n~ of this Legislaticn in 1949 . 

• 

... 12 .. 



--

~ 
"­

" \ { \. 
the .~ ben£ 55 [.: no' ~ he ];L t: i s 1~ t u 1.- e llrl elc 1: to o~~ C 0[1 s iGC ra t·i orl of Senate 

lii.ll lS8 or 19 (;4 \;hich .pro? OS:2<1 to add the £0 llo"ling la(li~lage to 

the 
~ 

1949 supple~c~t to the rctirc~&nt act: 

-
nIne SUiJ~rintCllcb:1 t. 1)2--,-p_u_l_·\",-·_S_l_!0~pr_i_r1_t_-c_n_d_c_(1~t--=-2...:.n:....=.d 

~ny other ~~~bcr of the Divi~io~ of State Polic~ in 
._t_h_e_D_c--,-p_2._l.._-_t~_L'0_2_ri--;',-:--_o_t_"_L_a_'-_'_c_~_n_d_P..:.-~..:...b-.:.l..:..l._· C__S_2._1:_·_e_t....l-Y • • • (Er.lp:t2.sis added) • 

. 
IIhe rest of the provision rcr.:ained the S2.\TIC 2.nd therefore the only 

. 
chaDge y;2S to add th~ Superintendent 2nd Deputy Superintend2Gt.in

• I 

;~ ~cy .:S iQila~ to th2. t: "t'lhich 'I;·;as clone in i937 to include the...r:t as 

eligibl~ members of the Dcpirtment of State Police for at le2$t 

the pu~pose of seeking ~l age and s~~vice ,p2nsion. The 1964 leg~slativn 

y;a.s never enacted. It is instructive hm·;ever to consider the co~--r,e:1ts 
-. 

Df: the then end present Director of th~ Division of Pensions, 

;·iil1.i2f(1 J. Joseph., on SCu2tC Bill 188 which 1;'7ere transmitted to the . 

)£fice of the Governor E-nd contained in the Governor's bill file 

In .dp.scricing tLe ?ill is effect Director Jo~eph poi.nt~d out 

. .
 

CElt the co~npulsory retirc-IT1<2nt of the.·ITIemb2~S of State Pplice 2fter
 

- . 
) ye2rs of seLvice ~nd the attainment of age 55 .shall also apply 

o the Superintendent-and Depu~y Superintendent as well as all other 

~.L r', ;: -; .- e' 1 c- S ~ q '7 :- l.•.-,\....t _.... ..., _ \._ ~. .L \, • .:.:.,.. l:..~ "...:.-. 

..­

;'>.:::;: o[ t:'i::e Lcgis12 tiO::l Direc tor J os eph. c O:'Cl:l1~rt ted as follo"s: 

.. 

--:- 13 ­
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....------------'._--~------ .' - .-_....­ ,,(' . 
" 'L 

1.'In the p.::zs t th2re h::wc been several occ<J.sio~s'. 
,.;'}}~n tr.~ S~~~~ri~tc!lci,:;:nL of the SLate Police h<ls r~-

. l ' t' '" " •
~2:!...r.~~ ::..~ .~:;..:; ~u;:;:i..::::;'v:''j, (',':'ivdu ~o!~ l.:o~pulso~y rc t~rc-
ro~n t zge of 55 ~:1d this preblc:::: has been adv~r;::>~d 

on thqs~ c~c3sio:ls. Tlti5 bill "\;ould clo..cify the 
s ta tus- of 'tbe Sup~rintenc1en t 2.1C1 his Dcpu ty bu~ Ii12.Y 
not be 2~~inist~~tiv~ly Gcsir2ble. In f2Ct, in CU~ 

negotiztio:1s 't-1ith the State Poli.ce on. this very proble~~ 
we h~ve agreed to continue the czndatory retire~2nt 

age of 55 for all present meilib~rs of the State Police 
Fund but that in the future, ne~ employees could b~ 

·retained G~ a year to year basis with the consent· 
of the Su~e~intend2~t and the Attorney General. 

" It h2.s alr;-;2.ys appeared to us th;:it 1;.;hile tn2re 22.)'" b2 : 
~0::n2 questie.:l about promotional oppor.-tunities 'Hith~n 

the St2te Police 2S the result or the Superin'tend2nt. 
or his Deputy re~aining in office beyond the age of 
~5~ {t ~ight be much more imp~rtGnt to have indiviGu~ls 
at that le·...·el 2nd eve-'n on z r:mch lc-:;·;·er level, remai.n 
in the St2.te' s service 'Hhere th2Y C2.n co:nplete their 
career in govcrnm~nt to the adv~ntag£ of the St~t~ 
.and its t27.pc:yers rc:thcr then by their pL".e82"ture 
retire~2nt so that private inqustry gains the value 
of their eX?2rience at the S terte t S e}:pensc. U 

'And Director Joseph co~tinued ~n his'R~!~2nd~. to express.the 

depaL~ental positio~ on Sen~te'Bill 188 2nd thusthc'opintQ~ of 

.,
the Division of PensiQ~s: 

"Tge do not reco~,""ue~d 2.p~roval of this ~egis12tio~ 
since we' b21ieve this is '2 matter of' gubern2.tori2.1 
appOip.~2nt and should be one resolved by ~he Gov2=nor.' 
and the A.t!=o~ey Genera.L. u. 

". 

" While th~ ,position of the Division of Pensions C2.TInot b~ 

~~ 2 specific bill it d02S seem indeed helpful to refer to th~ 2gcncy 

'So:hose 2.c1::!i~listrc.tive e:,:pertise h2.s been 2ppliec1 to the State Police 

....... ...
 
?~tirc22Dt Syste~ ever D~ny years. And in dllS 

.. 



t
 
,,()f ttl:::.t Divisior.' su~(.-' r:t the lcZisl2.tiv(~ hist~l J <1nd cO;:1clt.:sio'ls 

rctiched ~lcrc it-L th~:-s !:'~~ar.::::~!~~ <::~~J 0.::':: Si.i.ul:f..:U ,sj?c(:ific<llly .fo~ th2. t 
e 

pu:r:posc. Hare-mIce thesc Co:r....l1cnts 2.S ~,lC'll 2S thc: pr~'p:Js'2c1 ~2n~::'..~~t 

in 1964 indicate that ~hen ~hc legisl~turc w~nts to cover the 
. 

Superintendent of State Police ~ithin 2 particu12r statutory , 

provi~io~ it design~tes him by his position, as it did in 1937 

and 25 it propos~d to do in 1964, and d02S not refer to h~ ~s 
I 

or
,..

the Di~ision of State Poli~e~ 

'The late'st significan't change in the St'atc Police Retirene: 

Sys~e~ occurred in the ~ollouirig year 1965. That .ch2.nge, is cont~in2 
" -. . 

N*J~S.Ao 53:5A-l ~~~. It repealed the prior State Police Retire~ 

'System but it did not affect the benefits or the'benefii::i2.ries of 

that sys.tere. Th2 1965 act continued the benefits for all 88rQoers 

of the. pre-1965 £U:10 2nd sp2cific2.1~y provided ~ha.t m2cbership 

of the retirewent sys~em under the 1955 12~7 would include the 

.''£o:l-lo-wing:	 '. 

IJ (a),< Th'2 memb2rs of th~ fOITl2r'State Police 
Retire~2nt z.nd Benevolent Fund. r 

(0)	 filly p~rso~ b2co=ing a full-ti~~ co~zissioned 

officer, non-cw'-ouiss'ioncd officer or tro.oper 
of the Divisio~ of State Police of the 
Departmen t of LCl~-l 2nq Public S?fety of the 
State of New Jersey pro~ided that the 
1J i ~r i.s i 0 [l () ~ S ~:2 ~>~ 1) 0 J_ i c 2 c~ ~ ::- t i .: i 2 3 ~~~ ~ ~ 1.: 2. 

prescribed for:- QC::1.DerS of thQ St2.tC Police 
force .. 

HC~:1bcrship in the rctirc.;t:c;:1t: SYSt2::J is ;:'_ CO::1C:J. 

t.ion of cli,plo)'i::cI1t £01..- sl~ch officC:l~s) n0C1-co~;-:-.:!issio:1 
• oC-f-i CE:... ·-s ::Inr1 t~·oon.::l'·p 11(5)J- J.- _ .~ 1... .............. ~ J.... t"" ~. .L. ......) •	 - •
 

. 
l -'r""'''' r- 1 - n C"ILO·I---,'~r"'l ..... f(5)	 It should be noted that t~ 11e d I c.., t !. <:c u -' C C J, '." u.t ~ l.. <:- .: , ... c..;. f> .1 (b) 



,"". • t . "~ . 
·Th~s the L~\. .sl2.turc c.st~01i.shcd tt-JQ\' ..l.~SSCS 'Yl!..thiil. the 

pl:c-1965 group "h'hile 3t the 5282 tiQ2 pr-o\!idin3 a simil2.r but not 

quite as lucr2tiv2 systeill for post-1965 mc~oers. In 2dditio~ th~ 

~~datory rctireQ~~t provisio~s provid~ £0= sep2rate t~eat~Qnt 

. 
be~;een the tuo groups. As indicated earlier N.J.S.A. 53:5A-8(z)(2) 

provi~2S thCit pre-1965 fi12L;1bers 1;\'ith t\·;enty-fivc ye.2.rs of crcdit2.ble 
o • 

; . 
service E~st b2 reti~ed at the age of 55~ This of course is a 

{footnote ~"Conc.) : 
its. o~igin in the ezrly l~gi~lutioa estcblishing th~ Dep2rtment 
of StG~e Police. It Eay indeed indicate that a Supcrint8ndent of 
the State Police is not in fact eligible to join thepost-1965 
ret£re~ent syste2. This is true because of the use~fue words 
full-t~~e cG~~issioned officer> noa~cQ2~issio~cd officer or troop~r 
2nd also b2C2~S8 of the proviso th~t these individu21s must have . 
-s2tisfied the age 2nd h~alth require~ents pr~scrib2d for QeDb2rS of 
the St~t~ Police fG~ce. The histo0' of this langu~ge as indicated 
~2rlier in this ~e~orandu~ indic~tcs that it applies only to 
E2=1Jers of the Dio,7islcn of State Police ";no -were t·raditioiJ.~11y 
tre2ted se?zr~tely and apart fro~ the Supcriptendcnt and his 
steff. This wo~ld also be consisterit with the last sentence 
of this.sectioa ~hich_8~kes Benbcrship in the system a condition 
of 2mploy=:.2nt; it "7Quld llot b2 e~~p2c~ed that it mal::es 82mb8L"ship 

"an" 2.dditio:l2.1 eligibility requirer.:en t for a Superintend.ent" or 
"h~deed a Deputy Superintendent. The 1965 Act therefD~e is, like 
all. other legisla.tion relating to the St;:;.te Police, . subject to. '. 

- the interpretation that since the Sup2rintenden~WQS not specificall\ 
nC-.;-::'2d he ylaS nat intended" to be incluG2d in t~e post-1965 reti:::-ewe'lc" 

. syste~ •. If th2.t is true, oaf co~:!:'se) a Superintendent c~ulcl cnly be 
"-entitled to the benefits of that syste3 if he bec2~e Superintend2~t­

efter having beco~e a n~moei of the retirement syste8 2.S a co~issio: 

officer;) nC:1-cG:L.::1issioned officer or troop2r of the Divisio~,. 

16 



conjunctive !."'cq'..li::-er:1~nt ~r!c~ t'llerc[orc it is indeed possibie that 

~n individual ~;ithin this grGi.tp 
~ 

'OlOuld not be eligible for retirec.12i1!:: 

·until a&c 60 if r.e 2id not beco~c a meQ0Cr of the Division uDtil 

age 35. The post 1965 retire~ent system w~mbers are subject to 

th~ fol1o-;'7ing r:12.nC2. tc:cy re t irCO~ll t provision: 

IJAT1y r:;eU1oer of the re tircm2::l t" sys tC\Il 'HrLO is no t 
a m2~b~~ of the forr.,cr 'St2te Police Retire~ent 2nd 
.....	 1 -" - ..- , . ' •• ;
Benevolent Ft2nd 0[1 June .)0, 196,) '';1no has 2.tt2.~ned. 

the age of 55 years shall be retired forthwith ~n the 
first day of the next calendar rnont~ provided however 
such ffi22oer, at his opti02) RcY continue in th~ e~pla~2nt 

of the Divisior! '0£ St2tc Police upon the J;cquest of the . 
. Superintendent, 2nd \·:ith the concurrence of th~ Attoraey 
General fo~ ri~ additio~~l ye2r beyond the dat~ upon which 

, he 't'lOuld othcn'lLse be rC<iuired to retire herel!.:.""'lder, 2.~d.' . 

such ~e~b2r may thereafter in each succeeding yea~.co~ti~ue 

.'	 in th9 e::lplo)'l,~~nt of the Divisio~ of ·St2.te· Polic2 cpon 
the request of the' Sup2rint"endent:1 ~'Jith the concm::-re~ce 
of the Attorney General, until he has att2incd the 2ge of 
6S yea::::-s, v;hereupon he shall be retired. rorth"t-lith au. 

the firs t day of the next calendar nOIl tl;!. JJ N.J. S .A •. 43: SA -·8. . 

').T • t-' C th . .
~el.ner OL ~se prOV~S1cas, C:espit.e the px:-~viou;:; e:qJerlenc~ i.Ddicat~d 

by the 1964 2wen~ent to L~clude -..--~_.--
1.:.:c.uuc. ... u 

. . .. . . 
.age provisioi1.s~ contain 2ny specific la!1gu2.ge ip.c~,uding the .Super':'· 

intcndcnt~lithin either of the li1.2nde.tot""'j' retircQ.~nt pr~visions. 

In fact the retire~2nt provision for post-1965 me~bc:rs m2.kes their 

65 

(;i tIt.:..: Supe.cin te:-:.':cn ~. It uOLllci not seeiil re2S onabIe to conclude 

th~t th2 Legislature intended th2t the Sup~rintend~nt should co~tinu~ 

tJpO'l th~ request of th2 Supc>rintCf'.c](>llt; it 'lould seem rr:ore loZ;ictil 
... 



.­
\..
 

(
 
The £oregoir:3 p).-cvisio::1s of thc 1965 lCbis lu l:iOil als 0 ~e~::l 

. 
to i~dic.<:!.te tr:.2t ~h2 c.S~ 5S :r.cti~c::-!cnt pro·,!isio;.1 1;,:as not intc;:'ldcd 

by the L~gislat~re to indic~te 2 le~i~ld~iV2 juc6~2nt that' police~~~ 

~ust retire at 55 beC3use they are no lo~gcr cap2bl~ of p2r£oD8ing 

't.h2ir duties. Obvio~sly th~ Legisl~tut"c ~'70uld not h2.ve provided 

for extension bcyo;:'ld age 55 if it h~d reach~d. such a conclusion.' 
. 

Indeed the -6S o.ge l~it is cO'nsistent "lith othe:::- retil:crn9ut: systeL.ls 

,.apply.ing. to policeio".2;:'l. (6) Consequently this legislCltioa does not in 

, .­
2ny way establish a general across-th2-bo~rd ~andatory retire~eut 

age b2sed upon the jl'~g~ent that that age indicates the outer li~it 

of capability in this particu12r profession. This is to be dis­

tinguishcd fro::!. the. Public. Emplojees Rctirem.,=nt Sy'sts:o. ,·ib.ere the 

2ge of 70 has been chosen for policy reasons. 

. . 
".: ~:.......~ ;"': . ~.. '. : ... .
 . . 

. (6)See N.J.S.A. 43:16-1 _(~~ndatory retire~2nt for 2ctive ~ewbers of 
municipal end co~nty police and fire depcrtc~nts at age 65); , 
1{;J.S.A. 43:16-17(2) 2nd (3) (establishiug fo~ eoployee m2!!tbers 
'l7ho are no~ subj ect to c2.11 £o~ cctive duty the age' of 70 
for retirecient); N.J.S.A. 43:16A-l ct~. (the'police 2nd fire~~ 
retiremen t syste~ ~;hich es tahlishes in 43: 16A-5 (1) a m~ndato:ry 

retirc:o.ent age of 65 for 2~r..b!2rs).. These syste~s also mak2 
dis~i~ctio~s b2~:2C~ ac~i~ist~2tive and line personnel. 
" ',:: -. S " I. ') • 1 ,r.. - '-7 ? ~ S A. I ') • 1 6 "\. 3 1> • ...,,) ~ ~ (2: .• 6. ...l .. "'oJ.. " .... \.~., - .. -J ... 1-"'; .L .I.L- J L·l. ~....!. ... ~ "'~J. __ c -...... • 

: 
'. 

; 
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Thus ~[t~r 

the Dcp~rtG~n~ of·St~tc Police apd its rctire~2nt systc~ certain 

A. The S'..:pc!.-intcnden!: of State Polic2 is t~e only 

In2;l:ber of that Dep2.rtm2D t provided \'li th 2.. 5 tatutory te:t:"ill of office; 

B. The Superintendent of State Police h2.s tr2.dit~on~lly 
.. 

been tre2ted sep2.rately in teri:lS of qualifications, 

retirc~ent benefits fro~ other m8~b2rs of the State Police; 

c. The Legisl~t~rc has sp2cifically.referred to ~he 

Superintendent by na~le \;hS1 it has .chosen to include hin ~it.hin any 

statutory pro',/isio::1s relating to th~ Division of St2te Police or 

to the retire~ent benefits to be associated with them; 

. 
Do> The Legislature h2S not est2.blished a ffi2.i:ldatory. 

:retir:~.;'8nt age for State Polic22cn based. upo~ their ability to 

perform t:ocir t2n~iJ.~'.C'at.ed func.tions; 
... ' 

E. The State Legislature has ~ecognized 2nd sp2~ifiC2.11y 

pr~jided for the e8~lo)~ent of a Sup8rint~ndcnt of the State Pollee 

1iho does not co::rre from the r2.i:1.~-es of the. State Police; 

F. The Legislature was specifically cognizant of a 

or dc'sign2te the inclusion of the Superintendent':: "'lithin its provisio 

- 19 ­
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,( 

dcs~~itc <l hi~tary of Goio'g so \1~1~:l that \'i.J.~ its intcntio~. All.	 of 

these facts beco\TIc ir:i?J~L<:!.nt to the Gctc;:nin~tio::l of \;hcth-:::r or not 

the Legislature h2S intenced to lL~it 2. Sup~rintcnd~~t's tcr.n of 

office by pro~idi~g lcgis12tio; est2blishing a retir2ment syste~. 

Superinte~de~t Kelly is clearly a ffi28bcr of the pre-1965 

State Police Retire~ent System. As such he is included as a ~elliber 

in the State Police Syste~ under the 1965 Act. He joined th~G 

syste3 not as the Sup:::riLltcndent but as a trooper '\'lith the Div:isio~.. 
of St~te Police. Indeed at the time he joined the system there 

~72S in f2ct no·provision rclatine tp the mqndctory retirc82nt	 
I 
I 

p~ St2te Policec2~ at cny par~icu12r age. Nonetheless the pcsitiod 

lI2S been-espoused th2t his Superinten~en~y> to which he ascended 

-
~'s 2. result of ~Ub2i:'P.2.toriz.l 2ppoin tmcD t in 1965 2nd ";'lhich he	 .
 

i
 
• I 

xet2.ined as a result gubern2.tori2.l reappointment in 1909)- is in 

S028 W2Y to be te~in2ted by the mere fact th2t he joined th~ pre­

-1965 syste2 25 a trooper. Clearly this is not a'case of 2 Super~ 
. . 

. j' 
~. ;3 - t .. 1 • • ht t ...r::.c • b . - I
2r1 c.enu'2r1 - ';-]a~v~ng 1:.1..5 rlgL a re22.1.Ll In O.1...LJ.ce y conscJ..ously ; 

·electing a- p2.rticular retirCr.:l2nt system and the b.en~fits ~t 1?rovi~2~L . 

_~ r_, ;--; "\ 
,L;; .J C)) )	 (1963); Ehrlich v. 

. 
Retir2~~nt Syste~ of N.J., 42 N.J. Sup2r~ 419 (Law Div. 1956). 

- 20 ­



. 
The. LinqCl.lin( J.se invCJlvcd ;;: dispute ~::'t\'12en a judge of 

\_. 

" : ,the Juvenile and DO::12Sti.C Relation~ Gc'urt and the Division of Pensiofi.~' 

over what date"_thc judge 'las required to ~'etit'e~ Tl~e judge vias 

first appointed 'to- the Juvenile Court: in Narch, 19{~5 and he served 

continuously since that time.. On Novewber 25) '1968 he. \'las to reach 

his 70th birthday. Thirteen yea~s c2rlicr l in 1955> he applied fo~ 
.' , 

membership in.) and became a menber~~ the rubiic Employe.~s Retire~ent 

. . . 
Systen of NeH Jersey (PERS) e' He 'nas appointed in 1965 by Cove~no:::' 

- . 
'Hughes for another five-year te~m. He argued that this'appoin~eQ~' 

. ... 
superseded the PERS statute which estClblished th~tage of 70 as 

", 

mandatory ~etirewent age, for all PERS ~eillbers. In addition the 
, 

PERS statut~) in N.J.SeA. 43:1SA-25~ reads in part: 

",' 

lIEv~ry eL.1ployee to' 't'lh02 this act applies 
shall be dee~ed to co~sent and agree to any 

".. ...'" deduction fro~ his conpens2tion required by this 
-- , act and to all other provisions of this Act. H

· 

It was this provisio~of the PERS statute which vIas used by the 
'-' 
;::-:.- court as' the ba~is for its conclusion that" the judge!s appoint:::leat~ _. ... . . . 
'L~'. • .•• 0.... ...... '.. •40 • 

~.._:~,~~, .th~~gh' based.. on a five-year st~tutc) C?UldSov~'~:cide -the statut:ory 
...... - _... -~.... '. . .. - ........ .. 

~ re~irc~ent 2 7 e"s0t for all PERS De~o2rso o ,"'" . .' 

In reaching this conclusio~ the cou~t cited th2 Ehrlich cas~ 

. 
sc~ra with approval and cuoted frc~ it as follows: 

. the Public E~ploY2es Retirecent Systc~N.J.SeA.--.• 43:15A-l et scae He is, the~C£oLe) subject to the 
provisio~~o~h~tAc~) a~d Qust acccpe rctire~ent· 
unless he is 'CO::1tinucd ~n sc:;:,'.rice frOill tir:.e to tit"e 

, 21 ­
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hc.2.cJ. of th2 Dc:.~)art[nc~~ 'Hl!C:1.-C tl:~ clT,plOiCC is cri1ploycd.
 
N •J . S'. A • !~ 3: IX 47 [ cite S o:nitt c d J To It· ~ c ~ ten t ,
 
he h.J.s \-~<:.ivcd the Pl:ot~c~io:l of n.J .S.A"~- l;O:{~6-7 [ill thi5
 
case the ten;~rc statute .:lpplying to t1l:~ o[ficc. of a
 

'rnunicip2l clerk)". 1;-2 N.J. Supe~·. at 422. 
e­

Th2re are several di.stinctio~s bct\.:'22n th2SC t\.:o c.-:scs 
-- . 

and the present question under' review. First, the State Police 

-Retirement System st2.tute does not cont2.in 2.	 provisio~ simil2.r 

to tn2.t cont2ined In N.J.S.A. 43:15A-25 2nd upon ~hich_the co~rt 
-. 

relied in the Linde~2n C2se. Second" Sup2rintencient Kelly ~id~ no~ 

- . . . . " .... ~ '­join "the re'tiremcnt system 2.5 a Sup2rlnL2nae~L as Judge_Lincie~2n 

_did as .a.judge or 25 did them~~icipal clerk as a municip2i ~lerk~ 

He j oin~d prior to his ever beco:aing Supe:;:-intendent. of the Sta.te 

Police a~d prior tq the provision in the retirement systeQts statute 
.. 

establishing a~anGatory retirem~nt age. of 55 for pre-1965 @e~bersp 
f . 

·f.." 

It is difficul~ therefore to ~~nclude that Superintendent K~lly 

.' w2.ived the protection afforded him by the statute est2.o1ishing his
 

- .
 
tcra of office. Third~ it must be remembered	 that in theLind0.~2ct--.-­. . , " 

cases the courts were confronting a ~andatory	 rctir~Qent 

eze 2.pplicable to a 'Hide class of emf>loyces.	 In the Superiutendi3n~ 

. ­
Police ql!estion there ~s only one position. involved and 

it, has a' long and dlstinct 0-istory.. Fourth, the conclusion reached 

:in I-,-i:.r:d2~2'1 2S in depends in great me2.SUr2 . 
UpC:1 tete 

. . 
tet2 CO'..l-"CC 

ment -2L:C of 70 \·;rhich ~?as established 2cross-the-bo~rd for all Stelte Ct;1­

ClS en e:-:p::-csSiO;l of. the leGis 1<1 tivc in ten t that the age· of 70 ';~' 

. the 0[;C .~t ~....hic:h r:10st St2.tc employees should	 be retired. This rr~2nd2.tQ:: 



i

i

( 
• t 

~ 

"in ~ovcrn~I~!:1t and ~l~o bcc.:lus~ it lIas undJubtcclly concluded that by t!i", 

i 
~~c of 70 State ecploy~est c~p~~ilitic~ h=vc ~c~c~211y b~2n redu~~Lo I 

~	 Ithe point 'uhere St,J.te se:r;vice bCllefitcc! by yot.H1E2r p2o~le in th~ 

i 
dcsignuted jobs. These facts and th~s~ conclusions e"-7~esscd by the 

·• i 
PERS legislation are not in existence and do not ap?ly to the 1 

" 
questi~n of S~perintcndent Kelly's retirement status. Indeed the. ·1 

,Legislatur2. 1:.2.5 rccGsnized i 
! 

of the State Police 82y continue until a max~~ rctire~ent age 

, . iof 65., }lorecver Slllce th~ S~perintend2nt may ·indeed be "a civilian I·i 
•	 I 

appointee 2nd th2refG::e be subject to the PEP-S El2.nd3.tory retire8ent 1 
I 

. . 
st2..tute he E1.2..y \,;ith legi~lativc s2-nction contiI}-ue until the, ~ge 

1 
i,

j I , . 
• 

-of 70 2nd even there2fter ~ith the approv01 of his appointing 1 

. . (7) . 
au~horit:y. . These f3.cts Y7ncn cCiTlbincd \'7ith the rec:ognitilJa th2.t mos ~ 

" .	 . 
, " !. . 

. (7) That th~ ~up2rintE..1Getlt of thE.! Slztc Police i:lay be d. civilian 
· non-me2b2~ of the Division is demonstrated not only by the 

statutory q~alific~tioas but also by the history or the office 
of Sup~rintencent ~tsel£. Obviously the first Superinte~d£~t:~ 

H .. No:t:'~nScil':'72rzkopf ~ was not trained in the Dep2.rtm.~nt .of 
>- p-..". ...S· .... .J >- If ~ 0 T,"· --StCl..8 o.L1.ce. C'_ sUDsequeTIL. uperlD LCLlu.cn L. J ._2.1:'=: • ;:--.lQ;)erl.1..ng, 

~as ~ no~-~e~ber of the Dep~rtQ2ut at the tiee 9f his 2ppoi~t8enc. 

He 'U2.S at the tille serving as Princip2..1 Keeper of the State Priso:1 
"	 in Trenton. See generally) C02.1~leY;l Jersey Troopers 2.t pp.ll}1-143 

(1971). In light or .the poten ti2.1 2i?points2il.t of 2. n0r1-c."2S02r 

O r::_ '~~"J __ 1. L"'0 "-~n ,.:;J.... ,,~-:-U __ L S~"l"":"""l.-;il·~CJ~C1"';""l>-;-t-.... _ .J,.", _ ~ .. ~ __ ;t-~ ;':"'O'·;r~ __ LJ "-_1.._ l. '"- D;t,.~~..:o""\.I _~..:...t..l- l L..... --.." o.c _ ! .......... \~ _ ~_ } _,_ ;~. "_:.. ,_".. :......,............ ~
 ,--1	 .:::;.. ... 

",,;'(1 "'O-r"'·f~'r'l"'n.., :-'0 -:"l"'-~ f-i-..,"'..o- r-~'I"''''> ln0,"·c-.. -1-"'~-fl"""''''' ·;-'~·-r:l""C1""",-1 ~-. r- t-~-:"").".J'.J...c '-- " ........... ~.:> v .. I.... _L~_:.'-" c...'<_L. ~ •• "- ~~'-C,.)._J",-<':'-~'-~- _~'L.._~! ~~ 1........ ~~._!...L'c..
 

• S . ..J ' -, . t ' a	 Dcmo2r up2r~ntenLsnt woo CQulu appOlQ e(~ as 2. 
,~Superintendent th2 following d2y. 
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(
 

,- t--C~~"t: s.>·r~tp·.ns estzrblish the ar;c of 65 as the 'r.:2..ncLJ.tol:j­po ...~cc re J..- ..."'-.. ~-"
 

rc;:irc~~nt. age for police ~erL1b2rS clCiIlonstrate nct only"that t:.he
 

:	 Lcgisl2.tui:,2 h2.s gcner<211y consid'2:Lcd 65 a"s th~ m2.nd~i:ory rctirc~cnt 

cge for police2e~, bu~ also that the Legislature has 

recognized th~t the Superintendent Q~dertal(es cdministrative 

functions p~~2rily as opposed to line func~ious and therefo~c 

-, 

It ,,(>1Quld Se~::i1 urllisual to conclude that the 

Legi~l2.ture intends th2.t ~ Superin~end2nt "uho h2.pp2nS to be a 
, 

1ile~b2r of. the p:r-e-1965 Retire:n8nt ~ystcm 't}()uld be forced to retire 

at the ee..rl):"" age of 55;) vlhile a Sup2~:intcGdent vJho h~ppens to be 
.(... ­

a ce:7'ber- of th~ post-1965 Retir2r;;2nt System ':'lOuld be p2rmitted. to 
: .	 . . 

continue. in office until the age· of 65 and \'ihile a civilian. Suo2rin­
"	 . ~ 

teaderrt ~{ho is not a ~2mbcr· of either re~irE'"rr.ent benefit systew. waul 

be permitted to continu8 until zt least ~ge 70 and perhaps even 

. 
::;.n th~ cf his
 

would S€2.:i1 to be no r2.tional basis for c~nclt.!.4ing thClt: by es~~blish:
 

the retirenent system for the m2rL1bers of the State Police the Legis"
 

:'Lntcnc1ed to establish three different mandatory"-'rctirer:v2nt 2.ges for
 

tmrc2.S o;1.:J.b12 dis tinc:ti on tiU:0t18 Supcrin tcnccn ts \·:ho p2!:'foul the ve ;::-y 

1, _. J°r-f' 1 l I"Sz=.-:e functi OLl.· 'wrcovc~~ l.t l_S (1....:" :LCU t to lJC lcve 

(8) Cr. Footnote 0) supra. 



(
 

of _t:hc ,specific statut.ol':"Y tCl.lI1 prm..-iclcd by tl~~ Lc0 is12l:11:-e t02.t 

it \:as its intent by the establisl~:lc~t D[ the State Police Rc~ireneL1t 

SystC\:1 to cu:;.:-t2.il thc:;c tCl.7.1S b3.S2d UPO~1 the coincide~ce of rr:enloer­

-. 
ship in a p2rticular rctirc~ent system. Indeed it would seeill 

unu$u21 that the Legislature would provide a statutory scheme 

of re ti"reeten t and te:ca-termii:1ation for Superintcnd2.n ts '\-luich ­.: 

'Oenalize the Superintendent ~lho rose froill vJithin the ranks and: ... ! 
. ;• 

£avor the Superintendent v:ho -uas appointed from "Hithout. •·••i
In c'onclusion therefore the. anSHer to the question of • ,. . 

i 
: . 

~nleth2r the Legislature intended to lli~it the statut~ry tErm of 
. ·: 

; 

a Superintenc2nt of State.Police by the en~c~ent of the State Poli~c 

- . 
Retirement System 2nd in this case '·;hether it int~t1ded to limit the
 

..- ..
 -
term o£.Supcrintendeil~ ~elly ~ust be ~hat it did not. Superintendent..... . ~ 

Kelly the~efore is entitled to r~main in the office of ~~periuterrdeQt 
--=------,--~-_. - . "--- --_ .. --- -.,-- - ­

! 

He shall continue as a I!l2mb~r of the Retire;nent~ ---- . ----.--_.-.. -. - ­......_-----:;- ­ . 
~ .:J 't.. .,.,..,.. • •• - ..... 1- b f· f h d
_y~~cm. 2::1 ......· He .s~-12..L.L oe en"C~t:.LeQ ,-0 a .Lene ~ts 0 t at system 2.£1 

---'- . -..-._---- ..-.~_.. -...-.----:---- - ...- -.-.-._---' .
 
-Eh211 ~akc the 2ppropriate contributioDS thereund?~o Th~ pr2cti~al:
 - ~. - "'- - _. .... - .._'.----..,.,.- '- ..... -...... --.'
 

e£fe~t of.. the conclusion reached herein therefore is-to apply all
 

appropriate provisio~s of the Retirement System A~to Superintende~t 
...... ---.-. - --- ­

~r J S t: 5 J '5'\ (I(--»(?)1'" • • ." .. 1. __ J..J. 1. - l) c... '-. .
 
::: .. ---- I
 

. ---- .- -.- . ­------~~---

George F. Kugler, Jr. 
Atto~oey Gcner21 for the 
State of Ncu Jc,:sey· 
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D2p~rtf:1er1t of 1<n'; a:ld Public Sufety 

j:'W:l1: DAG George Ciszak To: Special Assistant Bliss 

(Institution or DepartL.1.2nt) 
DeLe: l\pril 4, 1977 ------------------,-­

ke: Proposed Legislation--State Police Superintendent's Retiresent· 

Pursuant to your request, I have reviewed the proposed legislative 
change of N.J.S.A. 53:5A-8. ~ 

The initial question to be considered, before consideration of the 
proposed change, is whether or not the existing provisions of 
N.J.S.A. 53:5A-8 mandate the retirement of the Superintendent of 
state Police at the time he achieves the age of 55 years. In 
confronting this question, it is noted that this was confronted 
by former Deputy Attorney General Edward C. Laird in a meillorandu~ 

prepared for him bearing date of Decewber 19, 1972 (see annexed 
copy). DAG Laird's memo encompassed an extensive analysis of the 
statutes establishing the Department of~~tate Police (thereafter 
the Division of State Police), and the State Police Retire~ent 

System. His in-depth historical analysis of the legislation 
initially creating this organization, the position of Superintendent 
and the present statutes which address themselves to the Divisio~ 

of State Police, led him to the conclusion that, in fact, the 
statuto.ry scheme did not intend the Superintendent to. be con­
sidered on the same plane as the other members of the Sta-ce 
Police. 

DAG Laird's analysis concluded that there are significant dis­
tinctions created by the legislature bet\veen the Superintencent 
and the other members of the State Police to such a degree that 
the provisions of the retirement system were not intended, with 
respect to mandatory retirement, to encompass the position of the 
Superintendent. 

To synopsize the rationale presented by DAG Laird, suffice it to 
say that he concluded, "(I) th~t the Superintendent of State Police 
i:.=: tl-.... 2 '.)fll-;./ \l-:.28~2~ Q"C ·t:-t~-:l~ D~:-.J-:t~-~.2.~"l1C. '9r,~~,J~~:iec-':' l.·,ith a st0.t:"l~~.J-:·1 

·t.~ t.-;-t. Q ~ 0 -: ._~ l c: e ; ( 2 ) t~ .J. t ~ :-t ~ 5 ;~~ :J 2 :: _L :: ==- ~~~, c: ~~ .:~ t () ~ ~_~ ~~ ~l t 0 Il.:)}_ i. :.:..: r_ ~ ! ~ :-~ '5 
tr~lc.lit.j.onally been treated. ~epctC'.J.-t>~l~{ irl :-.·~~::-3S of Cil.tclli-fic2.t.i·~ns, 

po~ers and retirement benefits than any other members of the 
State Police; (3) that the legislature has specifically referred 
to the Superintendent by name when it has chosen to include him 
within any statutory provi~ions relilting to the Division of State 
Police or to the retirement benefits to be associated with him; 
('1) tha t ·the legislZlture has no t. C~; tilbl ishe.:l the mandi:1l.ory re tirc­

mont age for the state Police ba~;ed upon Uleir ability to p'i:~r[orD 

their enumerated [unc tions ; (5) t.ha t thc' ~i t~l t(~ lc~rislat ur(' 
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Special Assistant Bliss April 4, 1977 

has recognized and specifically provided for the employment of 
the Superintendent of the State Police ~"ho is not mandated to 
come from the ranks of the State Police; (6) that there are sig­
nificant distinctions with respect to qualifications between the 
appointment of a Superintendent as opposed to the other mem~ers 

6f the State Police. The distinctions created, therefore, by the 
legislature as witnessed by DAG Lairdls hlemo are real and not 
imagined. In reviewing DAG Laird's in-depth memo, I find 
nothing in the present s catu tes or c?_se L,-,j \"hich negates the 
conclusion which was contained in his m?mo of December 19, 1972. 

Although I concur in the original conlcusion of DAG Laird as 
to the in-applicability of the mandatory retirement age with 
respect to the Superintendent, I am of the opinion that 
because this matter has surfaced fro~ time to ti~e, it would 
be advisable to ultimat.ely clarify same by specific statutory 
amendment. I am of this opinion based on the fact tha-t the 
significance of the question and the importance of the position 
behooves a clear legislative expression of this separation from 
the mandatory retirement provisions of the existing statute to 
preclUde this question from surfacin~ in the future. Inasmuch 
as there are no specific cases \'Thich h2.ve adjudicated this ques­
tion, the legislative route appears to be the most decisive means 
by which to lay this question to rest once and for all. 

H~ving concluded the appropriateness of a legislative cha~ge on
 
this question, two questions present tneillselves as to the pro­

priety of the legislation as proposed. The first question is
 
whether or 'not this proposed ~~endInent would be contrary to
 
Article IV, Section VII, Paragraph VII of the New Jersey Con­

. stitution which generally prohibits special legislation. The 
second question being vlhether o~ not this legislation is contrary 
-to the fourteenth amendment of the united s ta tes Con:::>t_it'-l tio:l. 
Both questions arise because of the proposed amendment~ culling 
ou·t of -the Superintendent of State Police fro~ the m3.ndatory 
retirement provisions while such provision would pertain to all 
other meriliers and officers of the State Police. 

r2~;2 .~ 8tt ~t.e~:lt:L ~:':::2:.1C1r.:1~n t: 0·: th-c~ ~j:~.i t ~c1 S t.·3t.es C()~lS ~ ~ tr! L iJ:-l 2:--0­

.:/ 'i c~ 2 s ::_ :'.. ~ ~ ~ ::~ ;
 

II ••• nor deny to any person Hi thin its jurisdict ion the 
equal protection of the lc:~·:s. ,. 

A rcvie,'l of the cases, both· federal and st<:ttt~, .·rhLeh llave frOin
 
time to time int(~rpreted this ar;lenGlT\2nt or the UniLed St2tcs
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Constitution reveal that it was the intention of such constitu­
tional amendment to prohibit both the unequal application of the 
law to individuals and to proscribe legislation which arbitrarily 
creates various classes. The essence of the right of equal 
protection is that all persons similarly situated be treated 
alike. People v. Passero, 1974, 357 N.Y.S. 2d 677 (1974) 78 
Misc. 2d. 548. However, the equal protection clause of this 
aL.',2ndment is directed only agains t II arbi-trary c.iscr il"ination" ; 
that is, discrimination without any reasonable basis. Verreault v._ 
City of Lewiston (1957) 104 Atlantic 2d 538, 150 Me. 67. The 
court, however, in Johnson v. Robinson, 94 S.Ct. 1160 (1974) 
at 1169 I set the criteria by -';'lhich classifications may be utilized 

. and the standards for their efficacy. In defining same, the 
court stated: 

"p. classification must be reasonable, not aribtrarv, 
and must rest upon-some ground of difference having a 
fair and substantial relation to the object of the 
legislation, so that all per$ons similarly circum­
stanced shall be treated alike." 

See also Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920);
 
Reed v. Reed, 40t.fU-~S. 71, at pages 75 and 76, 92 S.Ct. 251,
 
2-5-3, 30 L.Ed 2d. 225(1971). Hence, it is apparent that a
 
classification, therefore unequal treatment, must be based on a
 
reasonab~eness of the classific~~ion a~d a 12si~imate di;,tin~~~on
 

bett-leen the class which it covers and those which it excludes.
 

In evaluating the proposed amendment based on this U.s. Constitu­
tional Standard, it is my opinion that the distinction \vhich per­
vades the existing legislation concerning the State Police in 
general and the Superintendent in p~rticular is well-grou~ced, 

there being distinct necessities for varying criteria between the 
general members of the State Police and the position of the Super­
intendent. Having, therefore, concluded the viability of the 
pervading distinction in the existing statutes and of the previous 
statutes de~ling with the state Police and the Superintendent, it 
. c -r-' ,-, ; ; ""1 t- - +- -tl;c-.l 'tf r,l -; ri 1·t ·,r 0 F L(-.O c'''; 0+--1.' -('C·~l·r't:, -l~r"" -L n.;:"J ..... 1. ../ ,.. :?_n __ o .. ~ (ld.... , .. ~ ""~J. ......... __ l •. ! -. l..-._-.J ll....,J ...... ~~ ._ v_ ... C,:.L·........ L __ ......_
 

;~·-~~J.30:t ~~::>C ~-:cl::l~ -::(l~-cl':'::; ~·.'~:,:>I!~~(-l '.:,~ .~.~-~~ ~'.:,.tiC~?2!.=-~~ J£~'7;i~L::'=:"""r~
 

r:~ !1.~~ n.t~r e il:1d th~: c .r-8 C~ t. ion 0 r co~""!. t~ i. r.:_~d r:.:=: -:? C) f ::1't is I CJ ~q p:- ~~ - ~~:{ i S ~ i~ ~g
 

distinction.
 

Article IV, Section VII, Paragraph VIr of the N2W Jersey Constitu­
Lion provides: 

"No general la,,1 shall el"brace a ny p~~ovision of c~ priv2 tc, 
s?ecial or loc<ll ch3.r2c h:~r. " 
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This New Jersey Constitutional provision is somewhat akin to 
the Fourteenth &~endment provision as previously treated herein. 
It prohibits private legislation; however, it does recognize the 
propriety of creating "class" legislation which may be directed 
to only a few individuals, things or places. The test of the 

·lIgenerali-ty" of a la\v and, hence, its propriety is that it Dust 
embrace all and exclude none "'hose conditions and wants render. ­
such legislation equally appropriate to them as a class. 
Sbrolla v. Hess, 23 N.J. Misc. 229. 

On this question, the court in Meadowlands Regional Develop8ent
 
~3er:!-cy, et al. v. State of NeH Jersey, et aI, 112 tLJ. Su?er 89
 
(1970) affirm. 63 N.J. 35, appeal dismissed 9-4 S.Ct. 543,
 
414 U.s. 991), stated at page 102:
 

nThe test in.determining whether a specific item 
of legislation is special or general is conditioned 
on whether said 'is the legislation a legitioate 

. product of the legislature's po~er to classify, in 
that the regulated class is distinguished by character­
istics sufficiently marked and important to make it a 
class by itself, and related thereto, does it arbi­
trarily exclude subjects and characteristics of which 
warrant their inclusion within the class?'" 
Roe v. Kervick, 42 N.J. 191, 233 (1964). 
"Thus, the issue inthis aspect of the case is 
reasonable Classification viewed against the purpose 
which the act exists to serve." Bayonne v. Palmer 
90 N.J. Super 245, 284 (Ch. Div. 1966) aff'd 47 N.J. 
520 (1966). 

See also Applicatio~ of Freygaq, 46 N.J. Super 14, (1955)
 
aff'd 25 N.J. 357 at page 23; Burlington v. Pennsylvania R. Co.,
 
104 lLJ.L~t page 054; Clnd Gund~:;:e'C Central Hoto'Cs, _Lnc. "'f.
 

Gassert, 23 N.J. 71, at page 80 (1956).
 

This standard which has been utilized to judge the efficacy of
 
a classification is of longstanding duration. Chief Justice
 
Beasley stated the criteria in VanRyo2r v. Parsans, ~o N.J.L. 1,
 
~) ,~. ,." 0 "," 9 \ -,., f·: 1 1 ('f ." "--_._-~~~-------._- --­
~, I.),..)l.l? _ C • ..L....., J I I '_ ... .:t LO .. ...L .J,;J.-,. 

I1The "te~ 'g~r..2L(1.1 la~"1 J c.o~s .r:ot: il:~~o~-t ~lrli\"'2:'-S':ll.-L ty 
in the subjects or operation of such law. It has ­
been said that a law is general if it embraces all 
and cxc ludes none \Vho5.~e cOf'.di tions ~:tIld Han ts render 
such legislation equally appropriate to them as a 
class." 
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Utilizing the aforereferenced criteria, it is noted that a 
significant distinction does exist bebTeen theposi tio:1 and the 
criteria for the. position of Superintencent as opposed to the 
general membership of the New Jersey State Police. I am 
further of the opinion that in applying this stand~rd that 
the needs and the distinctions as they apply to the S~perintendent, 

vis-a-vis the general members of the State Police, is real and 
not imaginery,. grounded on suff ic ient rat -LanaI di st.inct.iorts so 
as to be in accord ·with the general cri ceria espoused herei·n. 

Based on the foregoing, it is my opinion that the legislation, as 
proposed, is legally sufficient in its purpose and that, as 
draf ted, ,.;auld meet the end t",hich it seeks to achieve. 

,{\. 
\...~ 

JJ- .C 
c;. C. 

GC:ka 
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