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CHAPTER fzéj LAWS OF N. J. 19Z7
APPROVED.Z—2l L]

SENATE, No. 1334

STATE OF NEW JERSEY

INTRODUCED SEPTEMBER 18, 1978

By Senators ORECHIO, FORAN, LIPMAN, GRAVES, SHEIL,
CAFIERO, PARKER, GREENBERG, BEDELL, MARESSA,
DWYER, DODD, RODGERS and SCARDINO

Referred to Committee on State Government, Federal and

Interstate Relations and Veterans Affairs

Ax Acr to amend the ‘‘State Police Retirement System Act,”’
approved June 9, 1965 (P. 1.. 1965, c. 89).

1 BE 11 ENACTED by the Senate and General Assembly of the State
2 of New Jersey:
1 1. Section 8 of P. L. 1965, c. 89 (C. 53:5A-8) is amended to read
2 as follows:
3 8. a. Any member of the retirement system who was a member
4 of the former ‘‘State Police Retirement and Benevolent Fund’’ on
5 June 30, 1965, may retire on a service retirement allowance upon
6 the attainment of age 50 years and the completion of at least 20
7 years of c.feditable service as a State policeman. Upon the filing
8 of a written and duly executed application with the retirement
9 system, setting forth at what time, not less than 1 month, subsequent
10 to the filing thereof he desires to be retired, any such member
11 retiring for service shall receive a service retirement allowance
12  which shall consist of:
13 (1) An annuity which shall be the actuarial equivalent of his
14 aggregate contributions and
15 (2) A pension in the amount which, when added to the member’s
16 annuity, will provide a total retirement allowance of 50% of his
17 final compensation plus 1% of his final compensation multiplied by
18 his number of years of creditable service which exceed 25 years of
19 such service.
20 Except for the Superintendent of State Police, any [Any] mem-
21 ber of the retirement system who was a member of the former
22 ¢“‘State Police Retirement and Benevolent Fund’’ on June 30, 1965,
23 who has completed at least 25 years of creditable service and who

EXPLANATION—Matter enclosed in bold-faced brackets E[thuasl in the above bill
is not enacted and is intended to be omitted in the law.
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has reached the age of 55 years shall be retired forthwith on the

first day of the next calendar month.

b. Except for the Superintendent of State Police, any [Any]
member of the retirement system who was not a member of the
former ‘‘State Police Retirement and Benevolent Fund’’ on
June 30, 1965 who has attained the age of 55 ycars shall be retired
forthwith on the first day of the next calendar month provided,
however, such member, at his option, may continue in the employ-
ment of the Division of State Police upon the request of the
Superintendent, and with the concurrence of the Attorney General,
for an additional year beyond the date upon which he would other-
wise be required to retire hereunder, and such member may
thereafter in each succeeding year continue in the employment of
the Division of State Police upon the request of the Superintendent,
with the concurrence of the Attorney General, until he has attained
the age of 65 years, whereupon he shall be retired forthwith on the
first day of the next calendar month. Any such member, including
the superimtendent, having attained at least the age of 55 years and
retiring for service hereunder shall receive a service retirement
allowance which shall consist of:

(1) An annuity which shall be the actuarial equivalent of his
aggregate contributions and

(2) A pension in the amount which when added to the member’s
annuity will provide a total retirement allowance of 2% of his final
compensation multiplied by his number of years of creditable ser-
vice up to 25 plus 1% of his final compensation multiplied by his
number of years of creditable service over 25.

c. Upon the receipt of proper proofs of the death of a member
who has retired on a service retirement allowance, there shall be
paid to the member’s beneficiary, an amount equal to one-half of
the final compensation received by the member.

2. This act shall take effect immediately.

STATEMENT
The purpose of this bill is to resolve the apparent contradiction
between the provisions of N. J. S. A. 53:1-2, which provides a
statutory term of office for the Superintendent of State Police, and
N. J. S. A. 53:5A-8, which concerns the mandatory retire-

| ‘ment provisions of the State Police Retirement System. This act

would make clear that the superintendent may serve his full statu-

tory term despite the provisions of the latter statute.

5.1334 (1779)



SENATE STATE GOVERNMENT, FEDERAL AND
INTERSTATE RELATIONS AND VETERANS AFFAIRS
COMMITTEE

STATEMENT TO

SENATE, No. 1334

STATE OF NEW JERSEY

DATED: NOVEMBER 20, 1978

The purpose of this bill is to eliminate an apparent conflict in Title
53 with respect to the term of office of the Superintendent of State
Police and the mandatory retirement provisions of the State Police
Retirement and Benevolent Fund.

Title 53 presently provides that the superintendent ‘‘shall serve
during the term of office of the Governor appointing him and until the
superintendent’s successor 1s appointed and has qualified . ...”" (R. S.
53:1-2). At the same time, however, the State Police Retirement Fund,
pursuant to C. 53:5A-8, requires that certain members of the system
retire at age 55. This bill would amend the appropriate sections of
the law to exempt the superintendent from this requirement thereby
eliminating the conflict of statutes.

The conflict was most recently confronted with respect to the retire-
ment status of former superintendent David B. Kelly. At that time
the Office of the Attorney Genecral reviewed the question and, in a
lengthy opinion, found that it was the intent of the statutes to distinguish
the superintendent from the other members of the State Police. In
point of fact there is no statutory requirement that the superintendent
must be a State Policeman prior to his appointment (R. S. 53:1-4).

It should be noted that the change will not affect the term of Super-
intendent Clinton L. Pagano, at least during the term of the present

Governor. Superintendent Pagano is presently 51 years old.



FROM THE OFFICE OF THE GOVERNOR

FOR IMMEDIATE RELEASE FOR FURTHER INFORMATION

SEPTEMBER 20, 1979 JOE SANTANGELQ

Governor Brendan Byrne has signed the following bills:

S-811 and §:§lg, sponsored by Senator Laurence S. Weiss (D-Middlesex), which
prohibits the interment of more than one of a deceased person or stillborn infant
in the same interment space or container without proper written authorization.

$-811 applies to cemeteries and S-812 applies to morticians.

Proper written consent to a multiple burial may be given by the decedent
before he becomes such, a court of competent jurisdiction or gertain of the
decedent’s relatives in an order specified in the bill.

$-811 also provides that multiple death burials are permitted if they
have been contractad for between the purchaser of the space and‘the owvnex of
the cematery.

§~1028, sporsored by SenatorAMatthew Feldman‘(D—Bergen);which permits
minors between the ages of 16 and 18 to work in the executive offices, maintanance
departménts, or pool or beach areas af hotels, motels or guest houses.

Under prior iaw, minors were permitted to work in restaurants, provided they
did not engage in the preparation, éale or serving of alceoholic beverages,
tobacco products or photographs and did not participate in dancing or theatrical
exhibitions.

The minors will continue to be protected under other provisions of the
Child Labor Law.

S-1334, sponsored by Senator Carmen Orechio (D-Essex), which eliminates an
apparent conflict in the statutes with respect to the term of office of the
Superintendent of State Police and the mandatory retirement provisions of the

State Police Retirement and Benovelent Fund.




Under current law, the Superintendent serves during the term of the

Governor appointing him and until his successor is appointed, but the
retirement fund requires that certain members of the system retire at age 55.
This bill amends the appropriate sections of the statute to eliminate the :
Superintendent from the age requirement.
This change will not effect the term of State Police Superinpendent
Clinton Pagano, at least during the term of Govermor Byrue, since.Colonel Pagano .

is currently 51 years old.

5-3288, sponsored by Senator John Ewing (R~Somerset), validates certain

proceedings of school districts for the issuance of bonds.

Y -
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- State of New Jersey _ ,
- " DEPARTMENT OF LAW AND PUBLIC SAFETY ..
B . DiVISION OF LAY -
LOnGE F. KUSLER, J2. - ’ MARILYN LO 5 SCHAUZ:
i ] o : BTATZ HOUSZ ANNEX ARILYN LOFTUS SCHAUZR
ATTORNEY GENERAL FIRST ASSISTANT ATTCARNZIY Coa

TRENTON 03823

- ' T : - December 19, 1972
¥r. Elwmer Baggaley - -
© Seczatary of the State Polic . i
’ ‘Retirement System e )
"Pivisioa of Pensions S - )
20 West Front Street - ~ R
. P. 0. Box 2058 § L o T
Trenton, New Jersey ‘ ' S oo S
Dear Mz, Baggaley: ' ; - e .
| s~ A questioa has been raised to this Offico're5 arding i
the retirement status of Superintendent of State Police, .

- David B. Kelly. Superintendent Kelliy beceme 55 on Mo1dh3, )
Dzcexber 18 and the question has been reised whethexr he must
retire under the provisions of N. J S A. 53:5A-8{(a)(2). . )
:_, 4 Siuce thls guestion cust be resolved by th2 State
‘Police Retiromont ch*ﬂm_ T 2m attaching =2 copy of the opinicn
of .this Office representing our legzl conclusions oz the
applicability of the zbove provision to Superintendent Kelly;i'
As you can see from the opinion it is our position thait that

) provision daes not apv»] to tha position of Superintendent -
Df Stata Poche o ' EEE .;"'~*“ P

.

I understen a cha our telephone conversation this

morning that you will coansider this problen and seek an - .
svmedient resolution of it, :
‘~ | . . - . Very truly yours, .
Fdward C. Laird .

Deputy Attorney General
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Issue X

- V’nethor the New Jersev Legislature intended by the estab-
1ishment of the State Police Retirement Svstem to affect the teym
of 2 Superinteadeat of the State Police.

Resolution )
. . ZThe Legislature did not intend to limit the statutorily

- - . - - - .. . . ‘.- ; ‘\
est tablished term of a Superinteandesni ol the State I BliCE by the.

establishment of .the State Police Retireament Systeam. 5 -

Discussion

-+

A full undgrstaﬁding of the history_and nature of the

office of Superintendent of State Police as well as a thorough )
. - ' &

- ‘ . . -

examivatica of the statutes establishing the Department of State
> . . - .

Police [therezfter the Division] and the State Policé Retirement

s necossagy to a rcsoTut101 of tne questlon involved.
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N.J.S.AL 53:1 et: seq. and N J.S.A. 53: SA et se_q, Oace t'nat:

istory is understoed it becomes clear that the staﬁuLorllf

-t

stablishad term of the Superintendenﬁ of State Police - to-bé

M

coextensive with the term of the Governor appointing him - was nol

intondlad za b modifisd by the retiveman® system px ding banafirs
. o ) £ . . 4 1 - - -
o wenbers of the Department of State Police and to the Superintendent

of State Police. Coasequently it becomes clear that the preseant
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Supérintendent of State Police, David B. Kelly, 1is lcoally perm rmitted

to coatinue his term as Superintendent of State Police beyoad the

. €1y .
age of 55.(")

At first blush an exenination of the statutes as well

‘as the case lzw would lead ovne to the immediate conclusion thats -

et

e Po75ée

e e,
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& Superintendent whe is a meaber of the pre-1965 Sta

‘Retirement System must retire as Superintendent upon attaining the

-

age of 55, This immediate reaction is prompted by the following

- - - . - " 4 - . - .
- .-

- gtetutory provision: B

“Anj meaber of the retirement systeam who was a
member of the former 'State Police Retirement and
Benevoleat Fuad' on June 30, 1965, who has completed

. gt least twenty~five years of creditzble sexvice and
. = who has atteined the age of 55 years shall be retired
- . . forthwith on the first day of the next cglendgr mo n.h, .

N.I.S.A. 535A8(a)(7) , N

‘Superinteadent David B»ﬂKelly joined the State Police Retirement and

- -

" Benevolent System [the pre-1965 .system] as a trooper upon his entrance
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a2te Police.(z) He has creditably served the State Police

Ior over twentv~five-years znd he attelins the age of 55 oa December 18

2
1972. The initial reaction to these facts and the above quo_ngoa
15 -0 ?”g:est thatT Superyintendeal Helly wmaszt relirao Nonethaisns voen.
- ,’.
(1) Tt should be noted also that this cpinion does not foreclose reappod
ent of Sup;rintendent Kelly to subscquent terms, - -
{?2) The pensicn records for Suparint:nd*ﬂ“ Kelly indicate that he
joined the State Police Retiremeat System on Mav .20. 1946
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hiétory of the Retirement System and of the Departe
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clusion.

Initielly it is necessary to recogolze the genera
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egislative direction.

5 (Sup. Ct.

statutc

thbject to termination by death, removal

rwise usually considered unalterable

Sce Wllbelﬂ v. Dr

oY resignation but
without

ake

1 H.J.

1923); cf. Marvel v. Camden

orily prdvidea that:

“"The Superintendent of State Police,
exintendent,

ferred to &s the Suo

County,137 N.J.L. &?'

hereinafter
Tt~

shall be appoin

and consent cf

In the case of a Superintendent of the State Police -~

ed by the Covernor with the adv1cc
the Sencte, shill serve during the
of the Governor appolinting him and

ferm of office
until the

Suverintendent's successor is apnointed and has

qualified and shall be removable by the Governor

after charges have been preferred aﬂd a hcaring

i granting.” N.J,S.A. 53:1-2, LTl T i -

This 1an~ua"ﬂ represents the most current statulte relating, to'the
appoint;ent of the Superintendent and was passedin 1971 and effective
April 16 of tu t yeaxr, It had its origins as did the Depzrtment of
3txie Police in £he 1921 Act ol fne lew Je“’éy Legis‘*tu:a wateh
established at that time the Department of State Police, L_1921,
c.102, p.167.

The movement for a State Police in New Jersey first reached
the Legislature in 1914, when a bill was introduced by senater fron
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- Middlesex County providiag for a force of 114 mch, modeled after

the PennSylvania system, aad corrylag with it an appropriation in the

zuount of $200,000. The saue bill was introduéed'again in 1915, vhen
passed the Seaate by a vote of 11 to 7, but was tabled b; the House

Conmittee on Judiciary because nf lack of time for preoper considera-

tion. . - A
- - ) SRR I
- - . ’
An impartial study was thea bzgun by the Bureau of State”
) - ; - \d i ! .
Research which was affilliated vith the New Jersey State Chamber ° -

of Commerce. This study resulted in a lengthy report entitled

the State Pollce PrcHhlea in Amorlcg‘ and was submitted to the

people and Legislature of New.Jersey in 1917. This report, which

'
o 1 waw it irmTwar pimas et t

examined all existing State Police systems and which placed particulax

: ' ‘ s :
emphasis on the State Police system in Pennsylvania(3), ultimately

- - -
.

. . . )
- : . oo . ’
provided 2 major impetus and substantizl basis ior passage in 1921

- . =
l

of Cnap;er 102 of The Laws of 1921 See "The State Pollce Problem

. A it '_ R

" in America®, (h J State Cnamb°* of Commerce, 1917) [hgreinéfter_' .
Cited as tr’lﬂ 1917 chort . -- . - .- - : . . ". - : ;

on © :

-y TPTAars T~ o et A oLl = N Q o1 e 7-.
N Wew ueT ¥ S (SR CRUES, Cople s > adlcates grea
similavity beziwezn the oo sysiems s well 25 tha snacific
wording of the Statutes., Compare 1917 Report at p.7 with
Chapter 102 of The Laws of 1921. Indeed the wording of the
title of cach act 1s identical. :



.
)

i

Perhaps most significant for preseat purpnses is the fact

-

that the administrative structure and organization of the Peoansylvani.

grzte Police upoa which the New Jersey State Police was modeled
A J , '

coasisted of a Superintendent appointed by the Covernor of Pennsyl-

) -

vania, & Deputy Superintendent, a bookkeeper and a stenographer.
- . - . . - "

~These individuals were distinct from and considered separate from

the Police Force of 228 men which were divided into four barracks

of 57 men each, The FPeaunsylvania act specified no particular quali-

ficatious of'the_éupefintendent but it did provide eligibility

requirements for 211 228 members of the force. -Similarly the New

Jersey statute provided that a Superintendent would be appointed

by_thé Governor with the advice and consent of the Senate for a

~ . - -

term of five ygérs and that he would be permitted the authority

fo appoint a deputy and a bookkeeper and stenographer. See 1,,1921,

¢.10Z, §§1 and 2. 1In additlion the New Jersey statute prbvided.

3

S
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" the following specific qualificatioas for the Superintendent,

Deputy Superintendent and the Captain and Lieutenant of each troop:

2) Citizen of the United States, b) Two years as an officer in the

exrvice

i

Aray of the United States, .c) Honorable discharge from such

-w

with a rank not lower than that of Lieutenant, The New Jersey ° -

- - - -

Act provided separate and distinct qualifications for all officers -

ond troopers of the State Police as follows: >a) Citizen of the
United States, b) Good health, ¢) Good moral character, d) Between

21 and 40, e) Passage of a péysical and mental examination

prepared by the United States Army. Seec 1,1921, ¢.102, §§& and 3.

It is apperent right from the origin of the New Jersey State Police

therefore that the Superintendeat has been treated sevaratelv from

_the other members of the State Police Department znd that his

cztions are distinct from those which are required of the

i
-
fu
},J
'..h
rh
}-“

O
rh
iy
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{
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rs and troopers of the State Police force.



This distinct and senarate treatamont hes coutinted
in the Stato Police 1op which hos cocuzred

throuch avery change

&hroughcut the course of.the past 50 yezrs. 1In 1922 the Legislature
swended §4 of the 1921 Act to add the proviso that a commissioned
officexr in the State Police shall be eligible to promotion to the
vaak of Captain or to ranks above that of Captain and the further

proviso that a non-commissioned officer of the State Police shall

)—o . ¢

be elicible to promotion to the rank of Lieutenant onl . ’Th
: 2 P o 7

zmendment appeared to be related to the military o:iOin of many of

ning the State Police at P?t time and was specif i ally

0
)r-n'o

the mambers j

directed at contlnuing the distinction betwzen those above the rank

of Ceaptain, up to and including Superintendeat,; from those below

the rank of Captaiun in the State Police, In 1337 tbe LG" slature

“e

passed a separate act which was a supplemant, to the State Police
Act and which granted tenuve fo zay nember of the Deparimernt of
Stzte Police who has served for & period of five years but this

act ewcluded from such tenure the Superintendent, expressing the

reason in the language 'whose term is f1A ad b) law.V It would appear

-that this language spec1f1cally recognizes tho lecd nature of the

3 T Roads oo g ) 1 ‘?"""a" A Aand-r TacT g Sivroe v oo
L p Sl CCeacden. 5L oerm anG 2y1INTo2S ol on iy J.\.o"u,‘\u‘\_,-l:, o0

of that fact but the desire of the Legislature not to int

L.l937, c.115. Io 1945 the Legislature amende d the original -

§3 of the act which had subscquently become W.J.S. A, 53:1-9 to provide



- Dzpuly Superintendeat, the executive of fficer of tne State Police

~and the Captain or Lieutenant of each troop. It was therefora

v o

- of the Umited States and "“shall be appointed on the basis of,

. -

~that the age limits ﬁi‘ mexbers of the State P{.ice force were to be

-betwcen 22 and 35 ycars. This amendmeat did not of course affect

in any way the qualifications of the Superiatendeant. L.1945, c.?é?.

In 1 %47 a signlfxcant change was made in the statute providiag

qualificaticas for thb Superintendent. The Legislature -

-

dropped the requirement of military expzsrience aund honorable dis~

charge and provided only thet the Superintendent shall be a citiZen

- -

tralpl.o, experience and admini tratlve quallflc tions required

4

for the responsib litie of the office." L. 1947 c.65 améndin5 .Vi
N.J.S.A. 53:1-4. T.ese quali ations were also appTlcabTe to th:

e (1)

a -
- -~

€

0

clear that not only did the Leglslature eliminate militaxy experien
. - ) . ) ‘ -
requirement of eligibility but’ the Legislature alfo

as a specific

made quite clear that 1t was not necessary tbat any OL the entmzrated

cffizers have State Police &xaining per se. Once 2gain this cwmendment

made quite clear that the SuporlﬁLgﬂdequ'and hig ewecukiye off

vers treated distinctly in the 1egislative schenme. esteblishing

the membership of the Department of State Police,

~ . St 2T
. mandeo 1

{l‘y

In 1953 the
and estcblished the ages for State Police members to be betwzen 21 anc

35 yezars and chaaged the mental and physical fitness test to one

uvhich must be conducted by:the Division of Statc Police and esteblish:



to the satisfaction o

. ﬁu\“
v

£ the Superintendent. L.1958, c.74.

And of course the most recent change of significance Vas the 1971

2ct referred to above which provided thot no 1onget would the,

SupﬁanL ndent of Stato Police have a2 term of five years but he

voulf serve a term co-ex tensxve with thz term of the Coverﬂor who

appolated him. .Consequehtly the Superintendent was spzacifically

- e
-

designated by the Legislature as an individuz2l whose positior

required the benefit of a specific term of office,which was of

course éonsistent with the orxiginal intention aud purpose of the

1921 Leg slatLre to “eep polltlcs out of the app01ntDLnL prOﬁ ss

O

-.as nmuch as pQSSiblé. Thus the treatment of the State-Police Super-

‘intendent by the Legislature within the context of the developzent

of the Department and later the Divisiecn of State Police evinces

a clear_legislative retognition of the significance and singular

impcrtadce oS the man wno assumes the responsibility of Sup rintendent

end 1 lecw_Eo_EC:aGVGZ‘tuat the Legislﬂtufe r80001lzos cnat tnﬂs

man o ﬂy bo State Policeman, a military man, a civilian or any

other citizen of the United States whose training and exparience

[

uips him for the job of Suparintendent znd who once eligible
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5 ontirlad tg 2 temm of

without clear legislative direction.

With this background and with the recoznltiloa of the

treatment which has leg leﬁleely been acc0L4“ﬂ to the Superintendont
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6f State Police it is

£,

to examine the similer history and background relating to the State

Police Retirement -System: JTu 1925, just four years after the estab-

1lshm°nt of the Depzartment of State Police, the New Jersey Legislatur-

established a fund to be kngwa as the State Police Retirement a2ad

Benevolent Fund. The Act establishing this Fund was cbvisusly

intended to provide a retirement system for any member of tha

Department of State Pelice, It included provisicas prcvi ling for

retirezent upon age .and service, for disability, and for dlsablllty

resu7t1n0 from 1n3u*y lobal dlsoas This zct also provvd pénsicn

enefits to widows of members of the Dbpartmsnu of Stzte PDllCE.

The 1925 Act, howaver, novhere menticned the ellolbllwty of the
.- . & -

“Superintendent of St ate Police for any of the beﬂ°f1ts pro 'ided.by

this system. As a result of thet fact the Lecislature in 1937

‘zmended the Act to add the Vords ””he Sup°r1npeﬂdent tno Deputy

Superintendent, and zany Qfﬁar member of the Department of State

.

olice’ would be eligible for an age and service pensicn. .Thers
was no additicn of those words to the disability sections . of tha

howev0r, and a close rea dan of the statute would raise £h

N

guestion of whether or not the SUDCIlnpeﬂﬁﬁﬂt or Deph;j S tperintend

y

s
.

-~ .

o]

= w1 p P . - B~ T S -~ o o . < -~ ,
cnanitlzd to enyihiing other Inan an eze and service v2nsisn,

In any event the purpose for adding these words was reflected upsn

in the case of Schwarziiopf v. State Mouse Cemmission, 123 §.J.L. 78

{({.J. Sup. Ct. 1939). - In that case the fivst Supecriatendent of. th

(v

&
~aperative in order to rceuolva the prescnt probl
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»te Police, Noxmran Schwarzikopfk, sought a pension in accordance

% the 1537 anendmenlt. Tne courci deniced his reqguest stating

Fie
rr

kY]

that the Legislature did not intend toiapply the pension benefits

retroactively. In passing, the court indicated that the Legislature

obviously intended to rmake it clear that ‘the Superinteadent and

uperiﬂ ndent wvere cldssed with the other members of

oo
v
ge
[l
r
~
W

Y
ne

ot

Departwment, at least insofar as age and service peasions vere

- - - . - R - . 2

.
.
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conce'med. 123 N.J.L:, at 81, S

“ - ‘. ) . - L . - . . ._.~ - -
The next legislative change in the retirement system act

occurted in]9+9 For the first time the Legislature passed an

act which es,ablvsHDo a mandatory retirement age of 55 years

for eny member of the bepartment of State Police who ﬁad-actiyely

.
- .

"served for 25 yeaxrs. This act supplgmented the Retirement System
Act of 1925 and provided them with a relatlvely earlv rctlrcﬂenp

5 -

'system similar to that of the military wnlch ot Jn1y b;neLL*“ed

retireas but z2lso e1c0Lra7ed enllSLmyjb in the S:a:e Dﬁllce.cé)

ne act pravided as follows: . : < LT }‘ -
: : : i

1]

{0

(&) It should be noted that-while the age of 55 is mentioned specifi
in this 1949 statute it neverunoless 1s used in conjunction with

the requirement of 25 years of active service. In point of fz

this peant thet it was possible for members ofl the State Polic

LT - - A ) - - he o 2, = - . g . - - g
- wig had joined the Force nrior za 1943 o continua in sayics un
2 I .

~rl R - JOR S
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Lany rem

OCUanqtund]n" 2ay othzr provi
e of the Denartment of State

L lau,
o

who

«28tivcly served in said Depa:L‘ch for a p

e & e ru,_y--'

ive )L.f_..z.b &...l(,l

-

o nhas rececned the age of

55 years shall be retired and upon such retirement

shall receive monthly
~equzl to 3/4 of the szlary rece
at the time of his retirement;
be in excess of 1/2 of the

Peasion Fund an amounl
ived by such member

frecm the

but no pension shall
salary, including malantenance

and lLO"‘nCﬂ of such applicant 2t the time of his .
retirement.” L.1949, c.251 which became N.J.S§.A. 53:5-2.1."
Emphasis added) o ' i

Yt can clearly bes seen in the provisions of this act that tha

Jegislature did not chodse to design

State Police as som=2one

‘of this supplemental act
system act in 1937. The

Supplemental act without

‘clearly ieft

intended to azply to a

It was this very questicn which arose in 19064 and which

prcapted & pr

duly appointed Superintendent,

opoqed lcolegtle emandment to N.J,S.A

. :
ate the Superintendent of

who is specifically subgect to the prov15101s

as 1t had done on WeﬂdLPg th; retirement
. - :
fact that this was z separaie and -

spacxflc 1nc7L ion of the Superinteadent

opan th2 question of vhether it was at a2ll indae

L")

19,
L
ve
[9)]

! .

N
L

|-
L

At that timsz Superintendent Capello hzd remainad in office bcydnd
Footnote & Cont.) . ) T

the agze of 65 since the maximum age prior to 1945 for admission

to the State Police Force s7as £0. It also mesant that mombhers of

wha foyce who Joinza the Stafe Police zfror 1945 coulid possibly samia
cnTil o the 4z 57 80 since the osximen age after 1945 for elizibilicy

was 35, Thus while a mandatory age of 55 was mentioned it wes i
obviocusly subject to certain conditions and did neot cextainly establis

2an across—-the-board p011c> of retirement for State Policemen at

the time of cnactment of this Legislaticn ]n 1949 -
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the a2pge of 55 znd the Lepislature undertooll coas

e
£
h
[
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lderation of Senate
5311 188 of 1964 vhich proposed to add the following language to

the 1249 supplement to the retiremént act:

-

“"The Subarinteadent, Deputy Superintendeat zand
2ny other me2nber of the Division of State Police in
the Depertment of Law and P :blic Safety. . . (Emphasis added).

-

The rest of the provision remained the same and therefore the only

was to add the Suporlntendenp and Deputy SUPQK7PPQHM 1;.1n )

»

2 way similar to thet which was done in 1937 to include them as

s
el

(0

r-Q-

purpose of seeking an age and service pension. The 1964 legislation

-

was never enacted, It is instructive however to coasider the comments

of the tuen and present Director of the Division of Pensions,

Williem J. ~Joseph, on Seaate Bill 188 which were transmitted to the -

3ffice of the Governor and contalned in the Governor s blll file

£ 1964, In_describing tte bill's effect DirectoL Josepﬁ povnged out

4

% - ——y Y~ 1 -— 3 e o o — ) ..
het It zmends the act govc*nlué the retiremeni of State Police so |

hat the compulsory retwremﬂnt of the.rembers of State Polica after

(Wal
s
]
fa
&
4]

of service and the attainment of age 55 shall also apply

~» the Superintendent-and Deputy Superintendent as well as all otherx

[

Sk e 2 Police., 1In discusgsiong he <Jesirzadility of tha
2c ol tre Legilslation Dirvector Joseph commented as follows:
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In the past theve have beea several occasioas
whaen thz Superxintendznt of the State Yolice has ro-—-

maired Iz his position bLiyoad the compulsoxy retire-
ment ag of 55 and this preblez= has been advancad

on thoses occzcasions. This bill viould clarify the
status” of thz Suparintendent and his Deputy but may
not be edministratively desiyable. In fact, in curx

negotizatioas with the State Police on this very problexm,

we have agreed to continue the mandatory retirement
age of 55 for all present meambors of the State Police
Fund but that in the future, new employees could be
-retained on a year to year basis with the consent --
- of the Superintendent and the Attorney General,
"It has alvazys appear=d to us that while there nay bz
‘some guesticna aboubt promotional oppo:thfties vithin
the State Police as the result of the Superintendent
. oX his Deputy remalning in office beyond the age of
55, it might be much more important to have individuals
: at that 1 “°] aud even on 2 much lower level, remain
in the State's service where they can complete their
career in governma2nt to the advantzge of the State
znd its tazzpayers rather than by their premature
retiremant so that private 1ndLstLy gains tho valua
of h°1r exparience at the Stﬂfe s expense.! .

eyl

.

4

And Dvrachor Josezh coqtlnuod in hlS ma 'Etﬂd um £o express.the

rh

departmental position on Senate Bill 188_an§ thus-the'oPinion 0

the Division of Pensions: _ P _ g

. - "We do not recozmend approval of this legls tion

since we-believe this is a matter of gubernatorial

appointeant and should be one xesolved by the CGovarmor .

end the Attormey General,'-

s gs . s 1 P s
ed dispositive o the quesiica of Jegisiatirya

. While the position of the Division of Pensions cannct be

Y0 2 gpzcific bill it does seem indeed helpful to refer to the agency

whose edministretive expertise has been a pjlwed to the State Police
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And in this case the commants
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of thzat Dj ivision quqf rt the legislative histi y and coaclusions

ioted specifically for thac

(O

e C;t

(8}

reached here iu this memoraandex on
' &

purpose. Moreover these comments as well as the proposad

.
amandoant

in 1964 indicate that when the legislzture wvants to cover the

Superintendent of State Police withian a particular statutory

provision it designztes him by his position, as it did ia 1937

and as it proposed to do in 1964, and does not refer to him as -
. - R

just any other meabzr of the Division of State Polic

)_..

The latest signififant change in the State Police Retireme
System occurred in the followihg_year 1965. That .change is containe

M.J.S.A. 53:54-1 et seq. It repealed the prior State Police Retirem

.System but it did not affect the bencfits or the beneficiaries of
that system. The 1965 act continued the benefits for all members
of the pre-1965 fund and specifically provided that membership -

-of the retirxement system under the 1965 law would include the

‘following: N -

T "(a) Tho members of the former'State Police '
' Retirement and Benevolent Fund, _ i .

)

. {b) Any person becoming a full~-timz commissioned
. ffi cer, non-commlssioned officer or trooper
- - of the DlV*SIOW of State Police of the

and Public S fety of the

o)
i
]
H
r?
Z

3
1
e}
rh
t..(

prescribed for members of the Otcto Pollcc
force. )

Membership in the retirement: systea is 2 con
’ tion of cmployment for such officers; noa-cosmissi
' " pfficexs and troopevs. n(5)

(5) It should be noted that the language used in subplrpnrbjh (b)
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. Thus the L .slature ecstablished twol .Lasses within the

one “g = ~t1 . - s15aht’ Nntto ~ ire ~F T
retlr & syvstem and continuad rha slichtly hotter bonofite of the

prce~1965 group while at the same time providing a similar but not
quite as lucrative system for post-1965 members. In addition the

randatory retiremdent pKOVlSlOuS provice for separate tgeauaent

between the two groups. As indicated earlier N.J. S A. 53 5A~8(a)(2)

p;o»wdos tnat pre-~19065 members with tweﬁty five years of cred able

. -
= &

service pust be retired at thz age of 55. This of course

Hs

£

ho
>

rfootnota > Coai.)
ts origin ia the early 1801°lat101 estzblishing tha Department

of State Police., It may indeed indicate that a Supcrintendent of
the State Police is not in fact eligible to join the post-1965 .
refirement system. Thfs is truee because of the use £ the words
'fu11—plme coznissioned officer, noa-commissiocned officer or troopex
znd also because of the proviso that these individuals must have °

satisfied the a2ge end health requirements prescribed for members of

) P

" the State Policz force. The history of this language as indicated

earlier in this memorandum indicates that it applies only to
me=bers of the Divisicn o0f State Police who were traditiocaally
trezated separcately and epart from the Superintendent and his !
staff. This would alss be consistent with the last sentence
of this.section which mzkes membership in the system a condition
‘of cmployzmant; it would not b2 expecled that it makes mzmbearship
an additionzl eligibility requirement for a Superintendent or
~dndeed a Deputy Superinteandent. The 1965 Act therefore is, like
211 other legislation relating to the State Police, subject to.

the interprctatic1 that since the Supzrintendent was not specifica
rizm2d he was not intendad to be 1nc1Ld°d in the post-19385 retiren

=
[
N A

37
system, - Lf that is true, ‘of course, a Superintendent could cnly be
‘entitled to the benefits of that sysLen if he became SLpor*nte dant
2fter having become 2 member of thz retirement system a2s a commissi
officer, non-coxnissioned officer ox trooper of the Division,
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coajunctive regquirenent and thercfore it is indeed possible that

. :
0 individual within this group would not be eligible for ratirement

v

uatil age 60 if ke did not become a2 meaber of the Divisioa until
age 35, The post 1965 retire 2nt system m2 m’oors are subject to

the following mandatczy retirement provision:
i YAny member of the retirement’ system who is not
. _a mexber of the former 'S tate Police Retirement and
“Benevolent Fuad' on June 30, 1965 who has attained’
- the age of 55 years shall bD retired forthwith on the
- _ first dsy of the next calendar month pfov1d ed however
' such member, at his option, mey contiuue in the employnmeznt
of the DlV’S“O“ of State Police upon the request of the
_Suparintendent, and with the concurrence of the Attorney
General for aa additional year beyond the date upon which
he would otherwise be required to retire hereuader, and -
- stch member may thercafter in each succeeding year continue
- .~ in the eaployment of the Division of State Police upon )
' the reguest of the Suparintendent, with the concurrence
- of the Attorney General, until he has attained the 2ge of
' 65 years, whereupen he shall be retired forthwith on
the first dey of the next calendar month.” N,J.S.A. 43:5A-8

-

Neither of th2se provisicas, cespite the previous experienc
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by the 1964 emendmant tn include the Superintendent within the mandzio

age provisions, contain any Specific language including the Super=-

intendent within either of the mandatory retirement provisions.

o~

"~ In Ffact the retirexent prDVlulGn for post-1965 mexbers mzkes their

114

continuation in employmeant until agz 65 denondeat
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Zeat. It would not seem reasonable to conclude
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ture intended that tug Superintendent should centinue

o
c
®
n
T
o
e
-t
g
W
wm
o

0
n
it
e
o
T
"

upon the re ndent; 1t would scem more logical

to conclude ‘that the Legislature never intended the Superintendent
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The foregoinZ previsions of the 1965 legislation also seom

to indicate that gba zge 55 retivement provision was not inteaded

§de

by‘the Legislature to Indicate a legisla

rust retire at 55 because they are no loager capzble of porforming

‘their duties. Obviously the Legislature would not have provided

for extension bzyond age 55 if it hzad reached such a2 conclusion.

ra judgment that policemen

Indeed the 65 age limit is consistent with other retiremealt systems

applying. to policemen-(ﬁ) Consegquently this legislation does not in

any way establish a general across-the-board mandatory retirement

-

age based ‘upon the judgment that that age indicates the 0uter limit

of capshility in this particular profession, This is to be dis-

tinguished from tha Public Employees Retirement System where the
- & .
age of 70 has beea chosern for policy reasons.

., ., -
- C-EF .. - - i

{6)See N.J.S.A. £3:16-1 (Mandzatory retirement for sctive membars of

municin 1 &nd county police and fire departments at age 65);
1.3.5.4, £3:16-17(2) and (3) (establishing for employece members
who are not subject to call for zctive duLy the age of 70
for retirement):; N.J.S.A. 43:16A-1 et seq. (the poliece and Firex
retirenent S}QL81 vhich establishes in &3: 164~ ~5(1) & mandatory

"retirenent age of 65 for members). These systems also maka
distinctions batueen adainistrative and line persennzl, -
Sea a.v, NM.Z.S.A, £3:186-17.25 HUILS.AL 4£3:16A-3.1. .
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Thus a2ftz2r examining the history @ud develoowent of both

the Department of State Police apd its retlrement systcm certain

facts beccme quite clearx: .

A. The Superintendent of State Police is the only

member of that Department provided with a statutory term of oZfice;

B. The Superintendent of State Police has traditionally

beeun treated separately in terms of qualifications, powers and

retirement benefits from other members of the State Police;

,5 " C., The Legislaéﬁre has specifically refexrred to the

Superintendent by name vhe it has chosen to include him within auny

stétutcry_provisions relating to the Division of State Police or

to the retirement benefits to be associ ted with thnm' o -

-

. D. The Legislature has not established a maddato:y

retire.zent age for State Policemen based upon their ability to

perform thelr enumerated functious; : -

- e - .- .- .- - - -

E. The State Legislature has recognized and specificzily

. - .
- .

previded for the employment of a Superintendenﬁ of the State Police
wno doz2s noi come from the ranks of th° State Polices

F. The Leglslature was specifically cognizant of 2

ronlon 33milar to the one now vadory considoration uhen {t-enocted
- - -~ ~ = — 3 ) . N — el alid - .
the Retircement System of 190> and chose not to specificelly eavmorat

or designate the inclusion of the Superintendeat within its provisioc
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desoite a history of dolng so when that was 1ts intention. AlL of

thesce Facts become important to the detesmination of vhcther or not

-

the legislature has i nded to 1i ﬂlt a Superinteadent’s term of

office by providing legislation establishing a retirement system,

Superinteandent Kelly is clearly a member of the pre-1965
: i

State Police Retirement System. As sucH he 15 1nc1uded as a.nynber

in the State Police Systeﬁ unde; the 1965 Act He joined that: ;

E

SYS te: not as tng SLp°r11thdP1t but as a troopeL witn the DLVLSLOR
of State Police. Indeed at the time he joined the system thera

was in fact no provision relating tp the mandatory retirement

‘ . - . ) .

pf State Pollcemgﬁ at eny particular age. Nonetnelpss the pesition

.
»
-.-q—- R Ty T I T ST

has been~espoused that his Superintendency, to which hes ascended

ds a result of guberratorial eppointment in 1965 and which he |
3 . . . i

~xeteined as a result of gubernatorial reappoint nt in 1969 is 1n

]

«
- -

sooe way to be temminated by the mere fact that he 3 ined tha pre-

1965 system 2s a trooper. Clearly this is not a case of 2 Super-

intendent walving his right to remaiu in office bf conscilotsly

electing a particular retirement system and the bpnefits it providad,

ons v. Lindemzn

.
)"'

IS A =
LT, Divisien of Pen N

103 N.J. S“““t, 375 /bﬂ Div,

i293), 208'd per curiam 53 N.J. 70 (1988); Ehrlich v, Public- Emniovoe
Retirement Svstem of N.J., 42 N.J. Sunﬂr' £19 (Law Div. 1936).




N . The Lindemau{ ase involved ¢ dispute batween a judge of
T S - (4
. - ) { }

o~

S the Juvenile and Domestic Relatiocns Court and the Division of Pensions

‘I

- G - L .
over what date-_the judge was requ d to retire. The judge vas

first a?pointed'to the Juvenile Court in March, 1945 and he served

continuously since that time. Oa November 25, 1968 he was to reach

his 70ch birthday. Thirteen'years.earlieri in 1955, he applied for

men bersnlp in, and became a2 member &, the Public Employeas Retirenent

Systen of lew dELS&f (PERS). FHe was ap go*ntod in 1965 bj GOJequh

THuOhes for another flve~year fe%m. He argued that thlS a99011' nent-

) suparseded the PERS statuue which estgbllshed th age of 70 25 a

mandatory retirement age for all PLPS nem bers Tn addition the

PERS statute, in N.J.S.A. 43 15A4-25, reads in part:

-

[
T I T TR TR O

_ e "Every equoyee to whcn this act aPPlleS
- "7 shall be deemed to consent and agree to any

" 7i deduction from his compensation required by this

7 ‘act end to all other provisions of this Act.” -

o

- It was_thié provision of the PERS statute which was used by the

e court as "the ba31s for 1ts conc1L3101 that the gudgﬁ S app01nunequ,

-
-t L - . -

i’thouOh based on a2 five-year statute, could(ﬁgﬁ)overrida~the statutory

- - - - - - -

retirement age set for all PERS mezbers. .

o © .- In reaching this conclusion the court cited tha Ehrlich casc:
suore with approval zad cuotad froem it as follows: - .
— : “"Tha plaiaiiff hes 2ccepiad the provisions of
. - Lhe Publi Em :ployees Rebtirement System N.J.S.A,
£,3:15A-1 et sca, He is, therefore, subject to the
provisions of that Act, and nust accept retirement-

unless he is 'econtinued in service from time to tine

21
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N.J.S.A. 43:1F 47 [cites
" he has walved the protectioa of I

head of the Dcpartmeqb viiere thie (mplUJLO 1s employed.

omitted] To u. 5 cxatent,

LI.S.AY L0-46-7 [11 this

case the tennre statute applying to the office of a
‘municipzl clerxk]",

-
»

‘and the present question under review.

There are several dis

e

tinctioons

Fixst,

1:2 N.J. Supt.n.. at 422.

the State Police

. Retirement System statute does not coantazin 2 provision similar

o thet contained in N.J.S.A.

yelied in the Lindeman case,

join the retirement

sten 25 2 Supexri

43:154-25 2nd upon which the court

Second, Superintendent Kelly did nbt

tendeqt as Judge L“D man

.did as a judge or as did the municipal clerk as a municipai clerk,

-

"

- He jcined prior to his ever becoming Superintendent of the State

1

Police and prior to the provision in the retirement system's statute

establishing a
i

It

&

‘waived the protection aff

s difficu lt therefore

b

-

‘rmandatory retiremznt age of 55 for pre—1963 neﬂbors,

to conclude that QuphrlﬂLeﬂdanu Kelly

orded him by the staﬁute establishing his

term of office, Third, it must be remembered thau in tne Lindeman

~&nd Ehrlich cases the cou

LS W

exe

- age applicable to a wide class of

e

Fa R > P
o State Pol

it -has a long and distinct history.

in Lindeman as in the Erhlich case depends in
Facr chat in those cases the court was de
mcntTége of 70 vhich was established & :
ployces as an expression of‘the legislata
‘the age at whic n.nogt State employces sho
FOVT v omant Sien vime mindanhtadly haaced nnnn

ce gquestion there

1s

only one positic

employees.

Fourth,

uld

the

-~ .

coafronting a mandatory retirement

In the Superx

-

intendent

n_ involved and

the conclusion reached

a]
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he retired.

Torotaelotriaro

-
‘llwr?:vrﬂnv-\ ~

intent that the age of 70 w
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in LOVOmenqt and also because it was undoubtedly concludOd that bv LH

- 4 1 ‘. . -
are of 70 SLate ecmployces’ capahilitics hove genzrally boca veduead Lo

) . ¢ . . il
the polnt where State service benefited by youager people in the
designated jobs. These facts and these conclusions expressed by the

. i

PERS legislation are not 1ln existence and do not apply to the :

question of Superinteadent Kelly's retirement status. Indeed the

Legislature has recognized that post-1965 retirement system members
- ) RER N §
of the State Police may continue until a maxinun retirement ac ge ;

65.- Morecver since the Superintendent may’indeed be a civilian

: : . . . - - i
- R .- . L

appointee and therefore be subject to the PERS mandatory retirement

statute he may with legislative sancticn continue until the age

' r
1

t 4

. 1

i |

]

4

-0£ 70 2nd even thereafter with the approval of his appointing - 1

authority. =~ These facts wnen combinad with the recognitisa that mos:

o !
{7) That tha Superinteadent of the Siate Police way be a civilian
- non-menbzr of the Division is demonstrated not only by the
statutory qualifications but also by the history of the office
of SLpDrinthdent itsell, Obviously the first SUPQIiﬂCE“dD“t,
H. Norm2n Schwarzkopi,; was not trained in the Department of
State Police. A subsequant Suuvrﬂnhn?dept Marie 0. Kimderling,
was a non-rmember of the Depzrtwment at the time of his appointment.
He was at the time serving as Principzal keep2“,0£ the State Prison
"in Trenton. Ses generally, Cozkley, Jersey Troopexrs at pp,.1&l- 143
(1971). In light of the potpﬂtiaT appointment of a non-mecber

— i

of the Division to tha post of Susexintendent, 1t wouid bo z2n

oddd o nclusicn to reanch thal the Legislaturae inceanded o xerire

a member Superintendent who ccoculd be appointed as 2 non-member
SLperlntendent the following day. . : -



police retirement systems establish the age of 65 as the mandatory

retireoent age for police members demonstrate not only that the

- Legislature has geanerally conSLdovcd 65 as the mandztory retiremenr

- .

age for policem2n, but alseo that the Legislature has

recogaized that the Superintendent undertakes administrative

functions primarily as opposed to line functions and therefore

may indeed not even be subject to the 65 me d tozy retirement

- L4

_policy‘jgdgment.(g) It would seem unusuz2l to conclude Eﬁét-the

. ‘Legislatiure intends that a Superintendent who h2ppens to ba a

’

menbzr of the pr°~l°65 Reulreﬂent System would be forced to retire

- ‘a2t the early age of 55, while a2 Superintendent who happens to be
: S e L T i
a mexnber- of the post-1965 Retireceat System would be parmitted to

continue in office until the age of 65 and while a civilizn Superin-

- teadent who is not a member of either retire€ment benefit system woul

- be permitted to coatinue until at least age 70 and perhaps even -

~_  thereefter in tN“ discretion of his appointing authozity. There
would sezam to be no xational basis for concluding that by establish

the retirement system for the members of the State Police the Legis

- -
Ky A O g Py - -
intended to establish three different mandatory wetivemanlk ages for
7 Superintendent ang thereby crozted a ratner unclcay and corsainics
P N rd

unreasonable distinction acong SukcrlnLendﬂnLq who perfomm the very

same functieon. Morecover 1t is difficult to believe that in le

.

-

€8) Cf. Footnote 6. supra.
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of.the~specific statutory terxrm provided by the Legislature thet

it was its intent by the establishaent of the State Police Retirement

Systea to curtail these tewms based upon the coincidence of member-

ship in a particular retirement system. 1n4°ed it would seeam

unusual that the Legislature would provide a statutory scheme

cever e

of retirement and term-termination for Superintendents which

1~ ze the Superintendent wno rose from within the xanks and:

kY

"avor the Supﬂrlngendent who was appolnbed from without, )

»
- - Y - . . -

' Ta conclusion therefore the answer to the guestion of

whether the Legislature intended to limit the statutory term of

.
'
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a Superintendent of State Police by the enactment of the Suate Police

Retirement System 2nd in this case whether it intendesd to limié the

texrm of_Suoerintendsnt Kelly nust be that it did not.

Suﬂerintendﬂnt

helly thOICLore is entltlpd to remzin in the orche of Superlnteiﬁe““

e e p o m——— e mae

l
of Staté'Police, He shall continue as a member of the Retlremc“t

— ——me— T T - - --‘-‘-—-—-—___..__. -
System and he shall be entitled to all beneflts of that system and -

- - = e — -

S

shalT na&e the anpropriate coqtrlbutlous thereunder, The practipalf
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effect of:the cdnclusion reachad herein thcrefore is to upnly all

apnropflﬂte prov15101s of tno Retirement System Act to Superin
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rioncendenti
\_“\ e _M ———
DU - 7 - T an af - v+t raman S
“elly with the exception o tHﬁ rmandztory age + 55 yetirements orovision -
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Geo;g; ¥, Kugler, Jir.
ALtornoy General for the
State of New Jervsey
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Ke: Proposed Legislation—--State Police Supzrintendent's Retirement .

Pursuant to your request, I have reviewed the proposed legislative
change of N.J.S.A. 53:5A-8. '

The initial question to bes considered, before consideration of the
proposed change, is whether or not the existing provisions of
N.J.S.A. 53:5A-8 mandate the retirement of the Superintendent of
State Police at the timz he achieves the age of 55 years. In
confronting this question, it is noted that this was confronted

by former Deputy Attorney General Edward C. Laird in a memorandum
prepared for him bearing date of Decewmber 19, 1972 (see annexed
copy). DAG Laird's memo encompassed an extensive analysis of the
statutes establishing the Department of "State Police (thereafter
the Division of State Police), and the State Police Retirement
System. His in-depth historical analysis of the leglslation
initially creating this organization, the position of Superintendent
and the present statutes which address themselves to the Division
of State Police, led him to the conclusion that, in fact, the
statutory scheme did not intend the Superintendent to be con-
‘sidered on the same plane as the other members of the State
Police.

DAG Laird's analysis concluded that there are significant dis-—
tinctions created by the legislature between the Superintendent
and the other members of the State Police to such a degree that
the provisions of the retirement system were not inkended, with
respect to mandatory retirement, to encompass the position of the
Superintendent.

To synopsize the ra_lonale pfesented by DAG Laird, suffice it to
sav that he concluded, (1) that the Suparintendent of State Po]*ce
s theae onlyv wmapbhax O' thalt Dapars-mant D’“JLiﬁC with & staturtosz

tarm of oftice; (2) thah the Sunarinitandant of Soake Police pas
traditionally bezen treated L@pdf?i:l’ in torms of gualificonions,
powers and retirement benefits than any other members of the
State Police; (3) that the leglslaLUIQ has specifically referred

to the Superintendent by name when it has chosen to include him
within any statutory provisions relating to the Division of State
Police or to the retirement benefits to ba associated with hiw;
(4) that the legislature has nobt esta oTthea the mandatory retire-
rment age for the State Police based upon thelr ability to perfornm

|

thelr enumerated functions; (5) that the state legislaturoe
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has recognized and specifically provided for the employment of
the Superintendent of the State Police who is not mandated to
come from the ranks of the State Police; (6) that there are sig-
nificant distinctions with respsct to gualifications between the
appointment of a Superintendent as opposed to the oth=2r membars
of the State Police. The distinctions created, therefore, by the
legislature as witnessed by DAG Laird's memo are real and not
imagined. 1In reviewing DAG Laird's in-depth memo, I £ind
nothing in the present statutes or case law which negates the
conclusion which was contained in his memo of December 19, 1972.

Although I concur in the original conlcusion of DAG Laird as

to the in-applicability of the mandatory retirement age with
respect to the Supserintendent, I am of the opinion that

because this matter has surfaced from time to time, it would

ba advisable to ultimately clarify same by specific statutory
amendment. I am of this opinion based on the fact that the
significance of the guestion and the importance of the position
behooves a clear legislative expression of this separation from
the mandatory retirement provisions of the existing statute to
preclude this question from surfacing in the fubture. Inasnuch
as there are no specific cases which have adjudicated this quas-
tion, the legislative route appears to be the most decisive means
by which to lay this question to rest once and for all.

Having concluded the appropriateness of a legislative change on
this question, two questions present tnemselves as to the pro-
priety of the legislation as proposed. The first gquestion is
whather or not this proposed amendment would be contrary to
Article IV, Section VII, Paragraph VII of the New Jersey Con-

" stitution which generally prohibits spacial legislation. The
second guestion bsing whether or not this legislation is contrary
to the fourteenth amendment of the United States Constitution.
Both questions arise because of the proposed amendment’s culling
out of the Superintendent of State Police from the mandatory
retirement provisions while such provision would pertain to all
other members and officers of the State Police.

Tha fouriaenth amendmant oF

vides 10 vari:

tho Tinited States Constibtubion pro-
" ..nor deny to any person within its jurisdiction thea
equal protection of the laws.”

A review ofF the cases, both federal and state, which have from
time to time interpreted this amendment of the United States
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Constitution reveal that it was the intention of such constitu-
tional amendment to prohibit both the unegual application of the
law to individuals and to proscribz legislation which arbitrarily
creates various classes. The essence of the right of egual
protection is that all persons similarly situated be treated

alike. People v. Passero, 1974, 357 N.Y.S. 24 677 (1974) 78

Misc. 2d. 548. Howaver, the equal protection clause of this
amendment 1is directed only against "arbitrary discrimination”;

that is, discrimination without any reasonable basis. Verreault v..

City of Lewiston (1957) 104 Atlantic 24 538, 150 HMe. 67. The
court, however, in Johnson v. Robinson, 94 S.Ct. 1160 (1974)

at 1169, set the criteria by which classifications may be utilized
"and the standards for their efficacy. In defining same, the

court stated:

"A classification must be reasonable, not aribtrary,
and must rest upon some ground of difference having a
fair and substantial relation to the object of the
legislation, so that all pergons similarly circum-
stanced shall be treated alike.”

See also Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920);
Reed v. Reed, 404 U.S. 71, at pages 75 and 76, 92 S.Ct. 251,

253, 30 L.Ed 2d. 225 (1971). Hence, it is apparent that a
classification, therefore unequal treatment, must be based on a
reasonableness of the classification and a legitimate distinzt’on
betwaen the class which it covers and those which it excludes.

In evaluating the proposed amendment based on this U.S. Constitu-
tional Standard, it is my opinion that the distinction which per-—
vades the existing legislation concerning the State Police in
genaral and the Superintendent in particular is well-grounded,
there being distinct necessities for varying criteria bektween the
general members of the State Police and the position of the Super-
intendent. Having, therefore, concluded the viability of the
pervading distinction in the existing statutes and of the previous
statutes dealing with the State Police and the Superintendent, it
is my opinion tnat the validity of trhe distirchion and tha

SMis0n Cor same Carrciaes chrousnh to cne onticinated losizintivae

chnnga and the creation ovr concleouoanca of this long pra-guwisting

distinction-

£~

Article IV, Section VII, Paragraph VIT of
tion provides:

the New Jersey Conskitu-

"No general law shall ewbrace any provision of a private,
special or local character.”
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This New Jersey Constitutional provision is somewhat akin to

the Fourteenth Amendment provision as previously treated herein.
It prohibits private legislation; however, it does recognize the
propriety of creating "class" legislation which may be directed
to only a few individuals, things or places. The test of the
‘"generality” of a law and, hence, its propriety is that it must
embrace all and exclude none whose conditions and wants render
.such legislation egually appropriate to them as a class.

Sbrolla v. Hess, 23 N.J. Misc. 229. '

- On this question, the court in Meadowlands Regional Development
Agency, et al. v. State of New Jersey, et al, 112 N.J. Supar 89
(1970) affirm. 63 N.J. 35, appeal dismissed 94 S.Ct. 543,

414 U.S. 991), stated at page 102:

"'the test in.determining whether a specific item
of legislation is special or general is conditioned
- on whether said 'is the legislation a legitimate
- product of the legislature's power to classify, in
that the regulated class 1is distinguished by character-
istics sufficiently marked and important to make it a
class by itself, and related thereto, does it arbi-
‘trarily exclude subjects and characteristics of which
varrant their inclusion within the class?'"
Roe v. Kervick, 42 N.J. 191, 233 (1964).
"Thus, the issue in this aspect of the case 1is
reasonable classification viewed against the purpose
which the act exists to serve." Bayvonne v. Palmer
90 N.J. Super 245, 284 (Ch. Div. 1966) aff'd 47 N.J.
520 (1966).

See also Applicatioh of Freygag, 46 N.J. Super 14, (1955)

aff'd 25 W.J. 357 at page 23; Burlington v. Pennsvlvania R. Co.,
104 ¥M.J.%. at page 654; and Gundaker Central Motors, inc. v.

- Gassert, 23 N.J. 71, at page 80 (1956).

This standard which has been utilized to judge the efficacy of
a classification is of longstanding duration. Chief Justice
Beasley stated the criteria in VanRyo=r v. Parsons, 40 N.J.L. 1,

1879), asz follaws:

9 {%uon. Ct.

"The term 'gezneval law' do2s not import universality
in the subjects or operation of such law. It has
been said that a law is general if it embraces all
and excludes none whose conditions and wants rendexr
such legislation equally appropriate to them as a
class.”
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Utilizing the aforereferenced criteria, it is noted that a
significant distinction doss exist betwezen theposition and the
criteria for the position of Superintendent as opposed to the

general membership of the New Jersey State Police. I am

further of the opinion that in applying this standard that

the needs and the distinctions as they apply to the Suparintendent,
vis-a-vis the general members of the State Police, is real and

not imaginery, grounded on sufficient rational distinctions so
as to be in accord with the general criteria espoused herein.

Based on the foregoing, it is my opinion that the legislation, as

proposad, is legally sufficient in its purpose and that, as
drafted, would meet the end which it seeks to achieve.

GC:ka
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