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By Assemblymen MARTIN and LITTELL

A~ Act concerning jurisdiction in child custody matters, and

supplementing Title 2A of the New Jersey Statutes.

BE 17 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the ‘‘Uniform
Child Custody Jurisdiction Act.”’

2. The Legislature finds that this act is necessary in order to:

a. Avoid jurisdictional competition and conflict with courts of
other states in matters of child custody which have in the past
resulted in the shifting of children from state to state with harmful
effects on their well-being;

b. Promote cooperation with the courts of other states to the
end that a custody decree is rendered in that state which can hest
decide the case in the interest of the child;

c. Assure that litigation concerning the custody of a child takes
place ordinarily in the state with which the child and his family
have the closest connection and where significant evidence concern-
ing his care, protection, training, and personal relationships is
most readily available, and that courts of this State decline the
exercise of jurisdiction when the child and his family have a closer
connection with another state;

d. Discourage continuing controversies over child custody in the
interest of greater stabilitv of home environment and of secure
family relationships for the child;

e. Deter abductions and other unilateral removals of children
undertaken to obtain enstody awards;

f. Avoid relitigation of custody decisions of other states in this
State insofar as feasible;

g. Facilitate the enforcement of custody decrees of other states;
and

EXPLANATION—Matter enclosed in bold-faced brackets Ithus] in the abeve bill
is not enacted and is inlended to be omitted in the law.
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h. Promote and expand the exchange of information and other
forms of mutual assistance between the courts of this State and
those of other states concerned with the same child.

3. As used in this act:

a. ‘““Contestant’’ means a person, including a parent, who claims
a right to custody or visitation rights with respect to a child;

b. ““Custody determination’’ means a court decision and court
orders and instructions providing for the custody of a child, in-
cluding visitation rights, and does not include a decision relating
to child support or any other monetary obligation of any person;

e. ‘“Custody proceeding’’ includes proceedings in which a cus-
tody determination is one of several issues, such as an action for
divorce or separation, and includes child neglect and dependency
proceedings;

d. ““Decree’’ or ‘‘custody decree’’ means a custody determina-
tion contained in a judicial decree or order made in a custody pro-
ceeding, and includes an initial decree and a modification decree;

e. ““Home state’’ means the state in which the child immediately
preceding the time involved lived with his parents, a parent, or a
person acting as parent, for at least 6 consecutive months, and in
the case of a child less than 6 months old the state in which the child
lived from birth with any of the persons mentioned. Periods of
temporary absence of any of the named persons are counted as
part of the 6-month or other period;

f. ‘“Initial decree’’ means the first custody decree concerning a
particular child;

g. “Modification decree’’ means a custody decree which modifies
or replaces a prior decree, whether made by the court which
rendered the prior decree or by another court;

h. “Physical custody’’ means actual possession and control of a
child;

i. ““Person acting as parent’’ means a person, other than a
parent, who has physical custody of a child and who has either
been awarded custody by a court or claims a right to custody; and

J- ‘“State’” means any state, territory, or possession of the
United States, the Commonwealth of Puerto Rico, and the District
of Columbia.

4. a. *[A court]* *The Superior Court* of the State of New
Jersey *[which is competent to decide child custody matters}* has

jurisdiction to make a child custody determination by initial or

3a modification decree if:

4

(1) This State (i) is the home state of the child at the time of
commencement of the proceeding, or (ii) had been the child’s home

state within 6 months before commencement of the proceeding and
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the child is absent from this State because of his removal or reten-
tion by a person claiming his custody or for other reasons, and a
parent or person acting as parent continues to live in this State; or

(2) Ttisin the best interest of the child that a court of this State
assume jurisdiction because (i) the child and his parents, or the
child and at least one contestant, have a significant connection with
this State, and (ii) there is available in this State substantial evi-
dence concerning the child’s present or future care, protection,
training, and personal relationships; or

(3) The child is physically present in this State and (i) the
child has been abandoned or (ii) it is necessary in an emergency
to protect the child because he has been subjected to or threatened
with mistreatment or abuse or is otherwise neglected ; or

(4) (i) It appears that no other state would have jurisdiction
under prerequisites substantially in accordance with paragraphs
(1), (2), or (3), or another state has declined to exercise jurisdic-
tion on the ground that this State is the more appropriate forum
to determine the custody of the child, and (ii) it is in the best
interest of the child that this court assume jurisdietion.

b. Except under paragraphs (3) and (4) of subsection *[(a)]*
*a.*, physical presence in this State of the child, or of the child and
one of the contestants, is not alone sufficient to confer jurisdiction
on a court of this State to malze a child custody determination.

c. Physical presence of the child, while desirable, is not a pre-
requisite for jurisdiction to determine his custody.

5. Before a decree is made pursuant to this act, reasonable notice
and opportunity to be heard shall be given *mn accordance with
the Rules Governing the Courts of the State of New Jersey* to
the contestants, any parent whose parental rights have not been
previously terminated, and any person who has physical custody
of the child. If any of these persons is outside this State, notice
and opportunity to be heard shall be given pursuant to section
*[51* *6* of this act.

6. a. Notice required for the exercise of jurisdiction over a per-
son outside this State shall be given in a manner reasonably
calculated to give actual notice, and may be:

(1) By personal delivery outside this State in the manner pre-
seribed for service of process within this State;

(2) In the manner prescribed by the law of the place in which
the service is made for service of process in that place in an action
in any of its courts of general jurisdiction;

(3) By any form of mail addressed to the person to be served
*[and requesting a receipt]*; or

(4) As directed by the court.
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12 b. Notice under this section shall be served, mailed, or de-
13 livered, at least 20 days before any hearing in this State®, or such
13a other time period as directed by the court if the wmatter is emer-
138 gent*.
14 c. Proof of service outside this State may be made by affidavit
15 of the individual who made the service, or in the manner prescribed
16 Dby the law of this State, the order pursuant to which the service
17 is made, or the law of the place in which the service is made. If
18 service is made by mail, proof may be a receipt signed by the
19 addressee or other evidence of delivery to the addressee.
20 d. Notice is not required if a person submits to the jurisdiction
21 of the court.
1 7. a. A court of this State shall not exercise its jurisdiction under
2 this act if at the time of filing the petition a proceeding concerning
3 the custody of the child was pending in a court of another state
4 exercising jurisdiction substantially in conformity with this act,
5 unless the proceeding is stayed by the court of the other state
6 because this State is a more appropriate forum or for other reasons.
7 b. Before hearing the petition in a custody proceeding the court
8 shall examine the pleadings and other information supplied by the
9 parties pursnant to seetion *[9]* *70% of this act and shall consult
10 the child custody registry established pursuant to scetion *[163*
11 *17% of this act concerning the pendency of proceedings with
12 respect to tlie child in other states. If the court has reason to
13 believe that proceedings may be pending in another state it shall
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direct an inquiry to the state court administrator or other appro-
priate official of the other state.

c. If the court is informed during the course of the proceeding
that a proceeding concerning the custody of the child was pending
in another state before the court assumed jurisdiction it shall stay
the proceeding and communicate with the court in which the other
proceeding is pending to the end that the issue may be litigated in
the more appropriate forum and that information be exchanged in
accordance with sections *[19 through 22F* *20 through 23%. If a
court of this State has made a custody decree before being informed
of a pending proceeding in a court of another state it shall im-
mediately inform that court of the fact. If the court is informed
that a proceeding was commenced in another state after it assumed
jurisdiction it shall likewise inform the other court to the end that
the issues may be litigated in the more appropriate forum.

8. a. A court which has jurisdiction under this act to make an
initial or modification decree may decline to exercise its jurisdiction
any time before making a decree if it finds that it is an inconvenient

forum to make a custody determination under the circumstances of
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the case and that a court of another state is a more appropriate
forum.

b. A finding of inconvenient forum may be made upon the court’s
own motion or upon motion of a party or a guardian ad litem or
other representative of the child.

¢. In determining if it is an inconvenient forum, the court shall
consider if it is in the interest of the child that another state assume
jurisdiction. For this purpose it may take into account the follow-
ing factors, among others:

(1) If another state is or recently was the child’s home state;

(2) Tf another state has a closer connection with the child and
his family or with the child and one or more of the contestants;

(3) If substantial evidence concerning the child’s present or
future care, protection, training, and personal relationships is more
readily available in another state;

(4) If the parties have agrced on another forum which is no less
appropriate ; and

(5) If the exercise of jurisdiction by a court of this State would
contravene any of the purposes stated in section one of this act.

d. Before determining whether to decline or retain jurisdiction
the court may communicate with a court of another state and
exchange information pertinent to the assumption of jurisdiction
by either court with a view to assuring that jurisdiction will be
exercised by the more appropriate court and that a forum will be
available to the parties.

e. If the court finds that it is an inconvenient forum and that a
court of another state is a more appropriate forum, it may dismiss
the proceedings, or it may stay the proceedings upon condition
that a custody proceeding be promptly commenced in another
named state or upon any other conditions which may be just and
proper, including the condition that a moving party stipulate his
consent and submission to the jurisdiction of the other forum.

f. The court may decline to exercise its jurisdiction *where a
finding of inconvenient forum is made® under this act *[if]*
*whether or not™ a custody determination is incidental to an action
for divorce or another proceeding while retaining jurisdiction over
the divorce or other proceeding.

g. If it appears to the court that it is clearly an inappropriate
forum it may *Frequired* *assess, and if not paid enter a judg-
ment against™ the party who commenced the proceedings *[ to
payl® *for®, in addition to the costs of the proceedings in this State,
necessary travel and other exneuses, including attorneys’ fees,
incurred by otlicr partics or their witnesses. Payment shall be made

to the clerk of the court for remittance to the proper party *or, in
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464 the event of a judgment, shall be collected m accordance with the

468 normal procedures for the collection of judgments®.
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h. Upon dismissal or stay of proceedings under this section the
court shall informm the court found to be the more appropriate
forum of this fact, or if the court which would have jurisdiction in
the other state is not certainly known, shall transmit the informa-
tion to the court administrator or other appropriate official for
forwarding to the appropriate court.

1. Any communication received from another state informing
this State of a finding of inconvenient forum because a court of this
State is the more appropriate forum shall be filed in the custody
registry of the appropriate court. Upon assuming jurisdiction the
court of this State shall inform the original court of this fact.

9. a. If the petitioner for an initial decree has wrongfully taken
the child from another state or has engaged in similar reprehensible
conduct the court may decline to exercise jurisdietion if this is
just and proper under the circumstances.

b. Unless required in the interest of the child, the court shall not
exercise its jurisdiction to modify a custody decree of another state
if the petitioner, without consent of the person entitled to custody,
has improperly removed the child from the physical custody of the
person entitled to custody or has improperly retained the child
after a visit or other temporary relinquishment of physical custody.
If the petitioner has violated any other provision of a custody
decree of another state the court may decline to exercise its juris-
diction if this is just and proper under the circumstances.

c. In appropriate cases a court dismissing a petition under this
section may *Lchargel™ *assess, and if not paid enter a judgment
against™ the petitioner *[with}* *for* necessary travel and other
expenses, including attorneys’ fees, incurred by other parties or
their witnesses. “Payment shall be made to the clerk of the court
for remittance to the proper party, or wn the event of a judgment
shall be collected in accordamce with the normal procedures for the
collection of judgments.®

10. a. Every party in a custody proceeding in his first pleading
or in an affidavit attached to that pleading shall give information
under oath as to the child’s present address, the places where the
child has lived within the last 5 years, and the names and present
addresses of the persons with whom the child has lived during that
period. In this pleading or affidavit every party shall further
declare under oath whether:

(1) He has participated (as a party, witness, or in any other
capacity) in any other litigation concerning the custody of the

same child in this or any other state;
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(2) He has information of any custody proceeding concerning
the child pending in a court of this or any other state; and

(3) He knows of any person not a party to the proceedings who
has physical custody of the child or claims to have custody or
visitation rights with respect to the child.

b. If the declaration as to any of the above items is in the
affirmative the declarant shall give additional information under
oath as required by the court. The court may examine the parties
under oath as to details of the information furnished and as to other
matters pertinent to the court’s jurisdiction and the disposition of
the case.

c. Each party has a continuing duty to inform the court of any
custody proceeding concerning the child in this or any other state
of which he obtained information during this proceeding.

11. TIf the court learns from information furnished by the parties
pursuant to section *[9]* *10* of this act, or from other sources
that a person not a party to the custody proceeding has plysical
custody of the child or claims to have custody or visitation rights
with respeet to the child, it shall order that person to be joined as
a party and to be duly notified of the pendency of the proceeding
and of his joinder as a party. If the person joined as a party is
outside that State he shall be served with process or otherwise
notified in accordance with the provisions of section *[5]* *6*
of this act.

12. a. The court may order any party to the proceeding who is in
this State to appear personally before the court. If that party has
physical custody of the child the court may order that he appear
personally with the child.

b. If a party to the proceeding whose presence is desired by the
court is outside this State, with or without the child the court may
order that the notice given pursuant to section *[5]* *6* of this
act include a statement dirceeting that party to appear personally
with or without the child and deeclaring that failure to appear may
result in a decision adverse to that party.

c. If a party to the proceeding who is outside this State is
directed to appear under subsection b. or desires to appear person-
ally before the court, with or without the child, the court may re-
quire another party fo pay to the clerk of the court travel and
other necessary expenses of the party so appearing and of the
child, if this is just and proper under the circumstances.

13. A custody decree rendered by a court of this State which had
jurisdiction pursuant to section *[3]* *4* of this act binds all

parties who have been served in this State or notified in accordance
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with the provisions of section *[5]* *6* of this act or who have sub-
mitted to the jurisdiction of the court, and who have been given an
opportunity to be heard. As to these narties the custody deecree is
conclusive as to all issues of law and fact decided and as to the
custody determination made unless and until that determination is
modified pursuant to law, including the provisions of this act.

14. The courts of this State shall recognize and enforce an initial
or modification decree of a court of another state which had
assumed jurisdiction under statutory provisions substantially in
accordance with this act or which was made under factual cireum-
stances meeting the jurisdictional standards of this act, so long as
the decree has not been modified in accordance with jurisdictional
standards substantially similar to those of this act.

15. a. If a court of another state has made a custody decree, a
court of this State shall not modify that decree unless (1) it ap-
pears to the court of this State that the court which rendered the
decree does not now have jurisdietion under jurisdictional prere-
quisites substantially in accordance with this act or has declined to
assume jurisdiction to modify the decree, and (2) the court of this
State has jurisdiction.

b. If a court of this State is authorized pursuant to subsecetion
*(a)* *a.* and to section *[8F* *¢% of this act to modify a custody
decree of another state it shall oive due consideration to the tran-
script of the record and other doctinents of 21l nrevious proceedings
submitted to it in accordance with rection *F227% *25* of this act.

16. a. A certified copy of a custody decree of another state may
be filed in the office of the clerk of *Tany juvenile and domestic rela-
tions court}® *the Superior Court™ of this State. The clerk shall
treat the decree in the same manner as a custody deerce of said
court.

A custody decree so filed has the same effect and shall be enforeed
in like manner as « custody decrce rendered by a court of this
State.

bh. A person violating a custody decree of another state, which
makes it necessary to enforec the decree in this State, may be re-
quired to pay necessary travel and other expenses, including
attorneys’ fees, incurred by the party entitled to the custody or his
witnesses.

17. The *Eeclerk of each juvenile and domestic relations courtP*
*office of the Clerk of the Superior Court* shall maintain a registry
*Ein which he chall enter®* *which shall contain* the following:

(1) Certified copies of custody decrees of other states received

for filing;
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(2) Communications as to the pendency of custody proceedings
in other states;

(3) Communications concerning a finding of inconvenient forum
by a court of another state; and

(4) Other communications or documents concerning custody
proceedings in another state which may affect the jurisdiction of
a court of this State or the disposition to be made by it in a custody
proceeding.

18. The clerk of *[any juvenile and domestic relations court]*
*the Supertor Court* of this State, at the request of the court of
another state or at the request of any person who is affected by or
has a legitimate interest in a custody decree, shall certify and
forward a copy of the decree to that court or person.

19. In addition to other procedural devices available to a party,
any party to the proceeding or a guardian ad litem or other repre-
sentative of the child may adduce testimony of witnesses, including
parties and the child, by deposition or *[otherwise]* *other form
of sworn statement®, in another state. The court on its own motion
may direct that the testimony of a person be taken in another state
and may prescribe the manner in which and the terms upon which
the testimony shall be taken.

20. a. A court of this State may request the appropriate court of
another state to hold a hearing to adduce evidence, to order a party
to produce or give evidence under other procedures of that state,
or to have social studies made with respect to the custody of a
child involved in proceedings pending in the court of this State; and
to forward to the court of this State certified copies of the tran-
script of the record of the hearing, the evidence otherwise adduced,
or any social studies prepared in compliance with the request. The
cost of the services may be assessed against the parties or, if
necessary, ordered paid by the county wherein the child resides.

b. A court of this State may request the appropriate court of
another state to order a party to custody proceedings pending in
the court of this State to appear in the proceedings, and if that
party has physical custody of the child, to appear with the child.
The request may state that travel and other necessary expenses of
the party and of the child whose appearance is desired will be
assessed against another party or will otherwise be paid *to the
clerk of the court for remittance to the proper party*.

*c, The apperance of a party residing outside the State pursuant
to this section shall not constitute waiver of the party’s right to

contest the court’s jurisdiction.*
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21. a. Upon request of the court of another state the courts of
this State which are competent to hear custody matters may order a
person in this State to appear at a hearing to adduce evidence or
to produce or give evidence under other procedures available in
this State or may order social studies to be made for use in a
custody proceeding in another state. A certified copy of the tran-
seript of the record of the hearing or the evidence otherwise ad-
duced and any social studies prepared shall be forwarded by the
clerk of the court to the requesting court.

b. A person within this State may voluntarily give his testi-
mony or statement in this State for use in a custody proceeding
outside this State.

¢. Upon request of the court of another state a competent court
of this State may*, after a hearing,* order a person in this State to
appear alone or with the child in a custody proceeding in another
state. The court may condition compliance with the request upon
assurance by the other state that travel and other necessary
expenses will be advanced or reimbursed.

22. In any custody proceeding in this State the court shall pre-
serve the pleadings, orders and decrees, any record that has been
made of its hearings, social studies, and other pertinent documents
until the child reaches 21 years of age. Upon appropriate request
of the court of another state the court shall forward to the other
court certified copies of any or all of such docunents.

23. If a custody decree has been rendered in another state con-
cerning a child involved in a custody proceeding pending in a court
of this State, the court of this State, upon taking jurisdiction of the
case, shall request of the court of the other state a certified copy of
the transcript of any court record and other documents mentioned
in section *[21F* *22* of this act.

24. The general policies of this act extend to the international
area. The provisions of this act relating to the recognition and
enforcement of custody decrees of other states apply to custody
decrees and decrees involving legal institutions similar in nature
and to custody rendered by appropriate authorities of other na-
tions, if reasonable notice and opportunity to be heard were given
to all affected persons.

25. If any provision of this act or the application thereof to any
person or circumstance is held invalid, its invalidity does not affect
other provisions or applications of the act which can be given effoct
without the invalid provision or application, and to this end the
provisions of this act are severable.

26. This act shall take effect immediately.
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with the child in a custody proceeding in another state. The court
may condition compliance with the request upon assurance by the
other state that travel and other necessary expenses will be
advanced or reimbursed.
22, In any custody proceeding in this State the court shall pre-

serve the pleadings, orders and decrees, any record that has been

‘made of its hearings, social studies, and other pertinent documents

~until the child reaches 21 years of age. Upon appropriate reguest

of the court of another state the court shall forward to the other
court certified copies of any or all of such documents.
23. If a custody decree has been rendered in another state con-

cerning a child-involved in a custody proceeding pending in a court

‘of this State, the court of this State, upon taking jurisdiction of the

case, shall request of the court of the other state a certitied copy of
the transcript of any court record and other documents mentioned
in’ section 21 of this act.

24. 'I'he general policies of this act extend fo the international
area. I'he provisions of this act relating to the Tecognition and
enforcement of custody decrees of other states apply to custody
decrees and decrees involving legal institutions similar in nature
and to custody rendered by appropriate authorifies of other na-
tions, if reasonable notice and opportunity to be heard were given
to all affected persons.

25. If any provision of this act or the application thereof to any
person or circumstance is held invalid, its invalidity does not affect
other provisions or applications ot the act which can be given effect
without the invalid provision or application, and to this end the
provisions of this act are severable.

96. This act shall take effect immediately.

STATEMENT
~his bill, the ‘‘Uniform Child Custody Jurisdiction Act,”’ was

“first developed in 1968 by the National Commissioners of Uniform

‘State Laws, and offéred to the states for consideration. Since then,

ten states, including California and Michigan, have enacted it into

law.

Without legislation such as this, a distressing absence of uniform

policy among the states concerning child custody decrees will don-

“tinue to harm children. When a child is not clearly the responsi-

bility of any one parent, relative or guardian the child may be the

A36! (1979)
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object of a legal tug-of-war for custody. He or she may be re-
peatedly moved from state to state before a custody case comes to
court. Even when a court renders a decree, the party which loses
may abduct the child in an unguarded moment and seek a more
favorable judgment in another state. The party deprived of the
child may then resort to the same tactic to recover the child. As a
result, the child suffers from an absence of security, stability and
continuity of affection.

In most states today this state of affairs is encouraged by a lack
of statutory law and by unsettling and confusing judicial decisions.
There is no certainty as to which state has jurisdiction when per-
sons seeking custody of a child approach the courts of several
states simultaneously or successively. There is no certainty as to
whether a custody decree rendered in one state is entitled to
recognition and enforcement in another; nor as to when one state
may alter a custody decree of a sister state.

This uniform act seeks to bring order to the existing state of
confusion regarding child custody decrees. Underlying its pro-
visions is the idea that to avoid jurisdictional conflicts, a court in
one state must assume major responsibility to determine who is to
have custody of a particular child; that this court must reach out for
the help of courts in other states in order to arrive at a fully in-
formed judgment which transcends state lines and considers all
claimants, residents and nonresidents, on an equal basis and from
the standpoint of the welfare of the child.

This act is not a reciprocal law. It can be put into operation

regardless of enactment by other states.



SENATE JUDICIARY COMMITTEE
STATEMENT TO

ASSEMBLY, No. 361

STATE OF NEW JERSEY

DATED: APRIL 26, 1979

Assembly No. 361 the ‘‘Uniform Child Custody Jurisdiction’’, was
promulgated in 1968 by the National Commissioners of Uniform State
Laws. Since then, at least twenty-eight states have enacted it into law.

The following is a brief section by section deseription of the provisions
of Assembly No. 361:

Section 1:
Title.

SrcTION 2:

Sets forth the aims and purposes of the act. They include: the
avoidance of jurisdictional conflict and competition between states over
custody matters; assure that custody litigation takes place in the State
with which the child and the family has its closest conneetion and which
can best decide the case in the interest of the child; discourage continu-
ing custody controversies; deter abductions undertaken to obtain
custody awards; avoid relitigation of custody decisions; facilitate en-
forcement of custody decrees of other states and promote the exchange
of information and assistance between states with regard to custody

matters.

SreoTtioN 3:

Definitions.

SecTION 4:

Sets forth the circumstances in which New Jersey would exercise
jurisdiction over a child custody dispute. Those circumstances being:
(1) New Jersey is the home state of the child at the commencement of
the proceeding or New Jersey was the child’s home state within 6
months before commencement of the proceeding and the child has been
removed from New Jersey by a paernt or person claiming custody and
another parent or person claiming custody continues to live in New
Jersey; or

(2) Tt is in the best interest of the child that New Jersey assume
jurisdiction because the child and his parents or the child and at least

one contestant has a significant connection with New Jersey and there
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is available in New Jersey substantial evidence relating to the child’s
background ; or

(3) The child is present in New Jersey and either has been abandoned
or is in need of emergency protection; or

(4) No other state would have the required jurisdictional pre-
requisite as stated above or another state has declined to exercise
jurisdiction citing New Jersey as the appropriate forum and it is in the
best interest of the child that New Jersey assume jurisdiction.

Section 4 also provides that except under 3 or 4 of the above, the
physical presence of the child or one of the contestants in New Jersey is
not sufficient by itself to confer jurisdietion and somewhat conversely,
that the presence of the child is not a prerequisite for New Jersey’s

assumption of jurisdiction.

SecTioN 5:
Provides that prior to the issuance of a custody decree, notice must
be given, in addition to the parties, to any parent whose rights have not

been terminated and to any person liaving physical custody of the child.

SecTioN 6:

States the methods by which persons who are outside of New Jersey
must be given notice and how proof of such notice may be established.
Twenty days notice must be given before any custody hearing except in
emergent sitnations. Notice is not required if a person submits to New

Jersey’s jurisdiction.

SecTION 7:

Provides that New Jersey shall not assume jurisdiction over a custody
dispute if it discovers that a custody proceeding is pending in a court
of another state if that state is exercising jurisdiction substantially in

conformity with this act.

SecTIoN 8:

States that a New Jersey court shall decline jurisdiction over a child
custody case if the court determines that New Jersey is an inconvenient
forum and that another state is a more appropriate forum. The follow-
ing factors should be considered by a court in determining whether
New Jersey is an inconvenient forum:

(1) Another state is or recently was the child’s home state;

(2) Another state has a closer connection with the child and his family
or with the child and one or more of the contestants;

(3) Substantial evidence concerning the child’s case history is more
readily available in another state;

(4) The parents have agreed to another appropriate forum; and

(5) The exercise of jurisdiction by New Jersey would run counter

to purposes stated in section 2.
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Also under section 8, if there is a finding that New Jersey is clearly
an inappropriate forum, costs including travel and attorneys fee may be
leveled against the party who commenced the proceedings (see subsec-

tion g.)

SecrioN 9:

Provides that if the petitioner sceking a custody degree or the modi-
fication of another state’s custody degree has improperly removed the
child from another state, New Jersey may decline jurisdiction. As in

section 8, costs may be assessed against the petitioner.

SectioN 10:
Sets forth the information which parties to a custody proceeding must
provide. The required information includes the child’s residential

background and the history of any prior custody proceedings.

Secrron 11:
Requires the court to join as a party to a custody proceeding any
person having physical custody of the child or any person who claims

to have custody or visitation rights.

SecTIoN 12:

Allows the court to order any person whether in or outside of New
Jersey to appear personally with or without the child at a custody pro-
cceding, The court may also require that if the person ordered to appear

is from out of state that another party pay that person’s expenses.

SecrioN 13:
States that a custody degree binds all parties who have been served
or notified in accordance with the provisions of this act or who have

submitted to the jurisdiction of the court issuing the degree.

SECTION 14:

States that New Jersey will recognize and enforce the custody decree
of another state as long as that state assumed jurisdiction in accordance
with the provisions of this act and as long as such decree has not been

modified in accordance with the provisions of this aect.

Swcrion 15:
Provides that New Jersey shall not modify another state’s custody
degree unless that other state does not now meet the jurisdictional

requirements of this act and New Jersey does have jurisdiction.

Secrion 16:

Provides for the filing of other states’ custody decree in the Superior
Court. Section 16 also provides that any person who violates another
state’s custody decree forcing enforcement of that decree in New Jersey,
be required to pay the expenses including attorney’s fees of the party

entitled to custody.



SEcTION 17:
Requires the clerk of the Superior Court to maintain a registry con-
taining copies of out of state custody decrees and other communications

and documents relating to custody proceedings.

Secrrow 18:
Permits the Superior Court to forward copies of custody decrees to

other states and to persons affected by those decrees.

SecTroN 19:
Allows a party to take testimony of the child, another party, or
witness residing outside of New Jersey, by means of deposition or other

form of sworn statement.

SecTIoN 20:

Permits New Jersey to request that another state hold hearings;
order a party to give or produce evidence or conduct social studies with
respect to the child subject to the custody proceedings. Section 20 also
permits New Jersey to request that another state order a person to
appear in New Jersey and if that party has physical custody of the
child to appear with the child.

SrcoTioN 21:
Section 21 is the converse of section 20. Allows another state to

request that New Jersey hold hearings, ete. (see above)

SecTioN 22:
Requires records of custody proceedings to be preserved until the

child reaches 21 years of age.

SecTIoN 23:

Requires that if a custody decree has heen rendered in another state,
that our courts obtain a transcript of the proceeding which resulted in
that decree, upon assuming jurisdiction over a custody proceeding in-

volving the same child.

Seetion 24:

Makes the policies of this act applicable in international situations.

SecrioN 25:

Severability Clause.

Section 26:
Effective Date.



FISCAL NOTE TO

ASSEMBLY, No. 361

STATE OF NEW JERSEY

DATED: SEPTEMBER 25, 1978

Assembly Bill No. 361 is designated the ‘‘Uniform Child Custody
Jurisdiction Act.”” Tt prescribes jurisdiction in child custody matters.

The Department of Human Services has reviewed this legislation
and states that as they understand the bill, its enactment would have
no fiscal impact on the Department or the Division of Youth and Family
Services.

The Judiciary has also reviewed this legislation and feels that it is
fair to conclude that no additional expenses will be incurred by enact-

ment of this legislation.

In compliance with written request received, there is hereby submitted

a fiscal estimate for the above bill, pursuant to P. L. 1962, c. 27.



FISCAL NOTE TO

ASSEMBLY, No. 361

[OrriciaL Copy REPRINT]

STATE OF l\jEw JERSEY

DATED: JANUARY 30, 1979

Tle Official Copy Reprint of Assembly Bill No. 361 is designated the
“Uniform Child Custody Jurisdiction Aet’’. It preseribes jurisdietion
in child custody matters.

The Judiciary has reviewed this legislation and has estimated that the
total cost estimate for implementing this aet is approximately
$116,000.00.

The Office of Fiscal Affairs feels that the cost estimate supplied by the
Judiciary is too high. A more reasonable estimate of additional costs
incurred as a result of passage of this legislation would be $40,000.00.
Of this amount, approximately $15,000.00 would be borne by the State

and approximately $25,000.00 would be borne by county governments.

In compliance with writen request received, there is hereby submitted

a fiscal estimate for the above bill, pursuant to P. L. 1962, e. 27.



FROM THE OQFFICE OF THE GOVERMOR .

“JULY 3, 1979 FOR FURTHER INFORMATION

FOR IrMEDTATE RELEASE PAT SUEENEY

Gowvarnor Brendan Byrme today sigmed the following bills into law in a
public ceremony in his office: ,

A-361, sponsored by Assemblyman Harold Martin (D-Bergen), which establishes
a method for resolving jurisdictional couflicts between New Jersey courts and
courts iq other states im child custody litigzation, and prnvidés for the recognition
and enforcement of child custody decrees.

Designgted the "Uniform Child Custody Jurisdiction Act, the purpase of
the bill is to preveat ﬁarental "forum shopping' and "kidnapping” of their children
and to eliminate relitigatiom of child custody awards. R |

A-1674, sponsored by Assemblywoman Greta Kierman (D-Bergen), whiéh‘addrassas
the needs of the middle-aged woman who has spent nost of hex adult life working
in the home and who now, because of divorce or the ﬁeath of her spouse, must re-ente:r
the job market.

Under provisions in this bill, the Division on Women will work tc identify
and érovide technical =ssistance to commupity orgaunizations which seek to provida
for displaced homemakers® 3ob counseling services, job- training, health education

and counseling, financial =—znagement, educational services, legal counsaling and

-

e

referral, outreach az=¢ izfarmation services. The Division will make a continuous
study oI the zeedé of displaced homemakers and recommend effective prograwms and
services to meet those peeds, while putting eligible peopie in touch with the
available programs.

—
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S-3005, sponsored by Senator Matthew Feldman (DB-Bergen), which designates

"The Teterboro Aviation Hall of Fame and Museum' as "The Aviation Hall of Fane

)
o3

d Museum of Vew Jersey." Atlantic Aviation, Inc., a private concern, provides
Teterhoro Alrport.

tliz museun is meraly seeking
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Unirony Cinep Cusrody JURISDICTION ACT

1 Seerion 1. |Purposes of Act; Construction of Provisions.]
2 {a) The general purposes of this Act are to:
3 (1) avoid jurisdictional competition and conflict with courts
4 of other states in matters of child custody which have in the
5 past resulted in the shifting of children from state to state with
6 harmful eilvets on their well-being;
7 (2) promote cooperation with the courts of other states to the
8 end that a custody decree is rendered in that state which can
9 best deeide the case in the interest of the child;
10 (3) assurc that litigation concerning the custody of a child
11 take place ordinarily in the state with which the child and his
12 family have the elosest connection and where significant evidence
13 concerning his care, protection, training, and personal relation-
14 ships is most readily available, and that courts of this staie

15 decline the excreise of jurisdiction when the child and his family

16 have a closer connection with another state;

17 (4) discourage continuing controversies over child custody in
18 the intcrest of greater stability of home envirenment and of
19 secure family relatiouships for the child;

20 (5) deter abductions and other unilateral removals of children
21 undertaken to obtain custody awards;

22 (6) avoid re-litigation of custedy decisions of other states in
23 this state insofar as feasible;

24 (7) facilitate the enforccment of custody deerees of other
25 states; )

26 (8) promote and expand the exchange of information and
27 cther forras of mutual assistance between the courts of this state
28 and those of other states concerned with the same child; and

29 (9) make uniforin the law of those states which enact it.

3 (b) This Act shall be construed to promote the gencral purposes
31 stated in this section.

'

CoMMENT

Becouse thie uniform law breaks new ground rot previcusly cevered by legisia-
tion, ils purposcs are stated iu some detail. Eoch section must be read and applicc
with these purposes in mind,
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Sreriow 2. [ Definitions.] As used in this Act:

(1) “contcstant” means o person, inclucding o parent, who
claims o right to custody or visitation rights willy respeet Lo a
child;

(2) “custody determination’ means a courl decision and court
orderg and instructions providing for the eustody of a child, in-
cluding visitation rights; it docs not inelude a decision relating
to child support or any otlier monetary obligation of any person,

(3) “custody proceeding” includes proceedings in which a cus-
tody determination is one of several issues, such as an action for
11 divorce or separation, and includes child neglect and dependency
12 procecdings;

13 (4) “decree” or “custody decree” means a eustody determina-
14 tion contained in a judicial decrec or order made in a custody
15 proceeding, and includes an initial decree and a modification
16 deerece;

17 (5) “home state” means the state in which the child imme-
18 diately preceding the time involved lived with his parents, a
19 parent, or a person acting as parent, for at least 6 consecutive
20 months, and in the case of a child less than 6 months old the state
21 in which the child lived from birth with any of the persous men-
22 tioned. Periods of temporary absence of any of the named
23 persons are counted as part of the 6-month or other period;

— ‘
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24 (6) “initial decree” means the first custody decree concerning
23 a particular child;
26 (7) .“modification decree” means a custody decree which

27  modifies o replaces & prior decrce, whether mace by the court

28 ' which rendered the prior decree or by another court;

29 (8) “physical custody” means actual posscssion und control
30  of achild;

31 (9) “person acting as parent” means a person, other than a

32 parent, who has physical custody of a child and who has either

33 been awarded custody by a court ar claims a right to custody:

34 and

35 (10) “statc” means any state, territory, or possessicn of the
36 United States, the Commonwealth of Puerto Rico, and the Dis-
37 triet of Columbia.

CoMMENT

Subsection (3) indicates that “custody procoeding” is to be understood in a broad
senge. The term covers hobeps corpus actions, guardinnship pe'itions, and other
proceedings available under general state Jaw to determine cusiody, See Clark,
Demestic Relations 576-582 {1268},

Other definitions are explained, if pecessziy, in the comr
which uge the terms defined.

neg t0 1.8 sections
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Paragraph (3) of subscction (a) retains and rcaffirms parens patriae jurisdiction,
usually exercised by a juvenile court, which a state must assume when a child is
in o situation requiring immediate protection. This jurisdiction exists when a child
has been abandoned and in emergency cases of child neglect. Presence of the child
in the state is the only prerequisite. This extraordinary jurisdiction is reserved for

xtraordinary circurnstances. Sce Application of Lang, 9 App. Div, 24 401, 193
N.YS. 2d 763 (1959). When there is child negleet without emergency or abandon-
ment, jurisdiction eannot be based on this paragraph.

Paragraph (4) of subsection (a) provides a final basis for jurisdiction which is
subsidiary in nature. It is to be resorted to only if no other state could, or would,
assume jurisdiction under the other criteria of this scction.

Subsection (e¢) makes it clear that presence of the child is not a jurisdictional
requirement. Subscquent sections are designed to assure the appearance of the
child before the court,

This section governs jurisdiction to make an initial decree as well as a modifica-
tion decree. Both terms are defined in section 2. Jurisdiction to modify an initial
or modification decrec of another state is subject to additional restrictions con-
tained in sections 8(b) and 14(a). i

1 SectioN 4. [Notice and Opportunity to be Heard.] Before
2 making a decree under this Act, reasonable notice and opportunity
3 to be heard shall be given to the contestants, any parent, whose pa-
4 rental rights have not been previously terminated, and any person
5 who has physical custody of the child. If any of these persons is
6 outside this State, notice and opportunity to be heard shall be given
7 pursuant to section 3.

CoMMENT

This scetion lists the persons who must be notified and given an opportunity to
be heard to satisfy due process requirements. As to persons in the forum state,
the gencral law of the state applies; others are notified in accordance with section
5. Strict compliance with sections 4 and 5 is essential for the validity of a custody
decree within the state and its recognition and enforcement in other states under
scctions 12, 13, and 15. Sce Restntement of the Law Second, Conflict of Laws,
Proposed Official Draft sce. 69 (1967); and compare Armstrong v. Manzo, 380
US. 515, 85 S. Ct. 1187, 14 L, &d. 2d 62 (1965),

SecrioN 5. [Notice to Persons Outside this State; Submission
to Jurisdiction.]

(a) Notice required for the cxercise of jurisdiction over a person
outsitle this Slate shall be given in & manner reasonably caleulated
Lo give actual notice, and may be:

' (1) by personal delivery outside this State in the manner
_presevibed for service of proeess within this State;

. (2) in the manner preseribed by the law of the place in which

the sérviee is madc for scrvice of process in that place in an
. action in any of ils courts of gencral jurisdiction;
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11 (3) by any form of mail addressed to the person to be served
12 and requesting a receipt; or

13 (4) as directed by the court [including publicaiion, if other
14 means of notification are incffective].
15 (b) Notice under this section shall be served, mailed, or de-

16 livered, [or last published] at least [10, 20] days before any hear-
17 ing in this State.

18 {¢) Proof of service outside this State may be made by affidavit
19 of the individual who made the service, or in the manner prescribed
20 by the law of this State, the order pursuant to which the service
21 ig made, or the law of the place in which the service is made. If
22 service is made by mail, proof may be a receipt signed by the
23 addressee or other evidence of delivery to the addressee.

24 (d) Notice is not required if a person submits {o the jurisdiction
25 of the court.

COMMENT

Scetion 2.01 of the Uniform Interstate and International Procedure Act has been
followed to a large extent. Sce 9B U.L.A. 315 (1966). If at all possible, actual
notice should be received by the affected persons; but efforts to impart notice in
a manner reasonably calculated to give actual notice are sufficient when a person
who may perhaps conceal his whereabouts, cannot be reached. See Mullase v.
Central Hanover Bank and Trust Co., 339 US. 306, 70 S. Ct. 552, 94 L. Ed. 865
(1950) and Schroeder v. City of New York, 371 US, 208, 83 S. Ct, 279, 9 L. Ed. 2d
255 (1962).

Notice by publication in lieu of other means of notification is not included
because of its doubtful constitutionality. See Mullane v. Central Hanover Bank
snd Trust Co., supra; and see Hazard, A General Theory of State-Court Juris-
diction, 1965 Supreme Court Rev, 241, 277, 286-87. Paragraph (4) of subsection (a)
lists notice by publication in brackets for the benefit of those states which desire
to use published notices in addition {o the modes of notification provided in this
section wheu these modes prove ineffective to impart actual potice.

The provisions of this section, and paragraphs (2) and (4) of subsecction (a) in
‘particular, are subject to the caveat that notice and opportunity to be heard
must always meet due process requirements ag they exist at the time of the
proceeding.

Section 6. [Simultaneous Proceedings in Other Siates.]

(a) A court of this State shall not cxercisc its jurisdiction under
this Act if at the time of filing thie petition a preceeding concerning
the custody of the child was pending in a court of another state
exercising jurisdiction substantinily in conformity with this Act,
unless the proceeding js stayed by the court of the other state
beeayse thig State is 5 more approprinte forum o for other veasons,

(b) Before hearing the petition in o custody proceeding the court
shall examine the pleadings and othcr information supplied by {he
parties under section @ and shall consult the child custedy registry
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11 cstablished under scction 16 concerning the pendency of pro-
12 ccedings with respect to the child in other states. If the court has
13 rcason to believe that proecedings may be pending in another state
14 it shall divect an inguiry to the state court administrator or other
15 appropriate oflicial of the other state.

16 (¢) If the court is informed during the course of the proceeding
17 that a proceeding concerning the custody of the child was pending
18 in anolher state before the court assumed jurisdiction it shall stay
19 the procceding and communicate with the court in which the other
20 proceeding is pending to the end that the issue may be litigated in
21 the more appropriate forum and that information be exchanged in
22 accordance with scetions 19 through 22. If a court of this state has
23 made a custody deerce before being informed of a pending pro-
24 ceeding in a court of another state it shall immediately inform that
25 court of the fact. If the court is informed thay a procecding was
26 commenced in another state after it assumed jurisdiction it shall
27 likewise inform the other court to the end that the issues may be
28 litigated in the more appropriate forum.

CoMMENT

Beeause of the havoe wreaked by simultancous and competitive jurisdiction
which has been deseribed in the Prefatory Note, this scetion secks to avoid juris-
dictional conflict with all feasible means, Including novel' methods. Courts are
expected to take an active part under this scction in secking out information
about custody proceedings concerning the same child pending in other states. In
a proper case jurisdiction is yiclded to the other state either under this section or
under soclion 7. Both sections must be read together.

When the courls of more than one state have jurisdiction under scctions 3 or 14,
priority in time determines which court will procced with the action, but the appli-
cation of the inconvenient forum principle of section 7 may result in the handling
of the case by the other court,

While jurisdiction need not be yielded under subscction (a) if the other court
would not have jurisdiction under the criteria of this Acl, the policy agaiust
simultancous custody proceedings is so strong that it might in a particular situ-
ation be appropriate to leave the ense to the other court even under such cir-
cumstanecs. See subscetion (3) and section 7.

Once n custody deeree has been rendered in one state, jurisdiction is determined
by sections 8 and 14.

Sucrion 7. [Inconvenient Forum.]

(a) A court which has jurisdiction under this Act to make an
initial or modification decree may decline to excreise its jurisdietion
any time before making a decree if it finds that it is an inconve-
nient forum to make a custody determination under the circum-
tances of the case and that a court of another state is a more
appropriate forum,

(b} A finding of inconvenient forum may be made upon the
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court’s own niotion or upon motion of o party or a guardian ad
litem or other represcntative of the child.

(¢} In determining if it is an inconvenient forum, the court shall
consider if it is in the interest of the child that another state assume
jurisdiction. For this purpose it may take into account the follow-
ing factors, among others:

(1) if another state is or recently was the child’s home state;

(2) if another state has a closer connection with the child aud
his family or with the child and onc or more of the contestants;

(8) - if substantial evidence concerning the child's present or
future care, protection, training, and personal relationships is
more readily available in another state;

(4} if the partics have agreed on another forum which is no
less appropriate; and

{5) if the exercise of jurisdiction by a court of this state

would contravene any of the purposes stated in section 1.

(d) Before determining whether to decline or retain jurisdiction
the court may communicate with a court of another state and
exchange information pertinent to the assumption of jurisdiction
by either court with a view to assuring that jurisdiction will be
exercised by the more appropriate court and that a forum wili be
available to the parties.

{e) If the court finds that it is an inconvenient forum and that
a court of another state is a more appropriate forum, it may dis-
miss the proceedings, or it may stay the proceedings upon condition
that a custody proceeding be promptly commenced in another

mnamed state or upon any other conditions which may be just and

proper, including the condition that a moving party stipulate his
consent and submission to the jurisdiction of the other forum. -

(f) The court may deeline to exercise its jurisdiction under this
Act if a custody determination is incidental to an action for divorce
or another proceeding while retaining jurisdiction over the divorce
or other procecding.

() If it appears to the court that it is clearly an inappropriate
forum it may require the party who commenced the proccedings to
pay, in addition to the costs of the proceedings in this State, nec-
essary travel and other expenscs, including attorneys' fees, incurred
by other parties or their witnesses. Payment is to be made to the
clerk of the court for remittance to the proper pariy.

(h) Upon dismissal or stay of proccedings under this section the
court shall inform the court found to be the more appropriate
forum of this fact, of if the court which would have jurisdiction in
the other state i3 not certainly known, shall transmit the informa-
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52 tion to the court administrator or other appropriate official for
53 forwarding to the appropriate court.

54 (1) Any communication received from anocther state informing
55 this State of a finding of inconvenient forum beeause a court of this
56 State is the more appropriate forum shall be filed in the custody
57 registry of the appropriate court. Upon assuming jurisdiction the

58 court of this State shall inform the original court of this fact.

CoMMENT

The purpose of this provision is to encourage judicial restraint in exercising
jurisdiction whencver another state appears to be in a better position to determine
custody of a child. It scrves as a second check on jurisdiction once the test of
scctions 3 or 14 has been met.

The section is a particular application of the inconvenient forum principle,
recognized in most states by judicial law, adapted to the special needs of child
custody cases. The terminology used follows scction 84 of the Restatement of
the Law Second, Couflict of Laws, Proposed Official Draft (1967). Judicial restric-
tions or exceptions to the inconvenient forum rule made in some states do not
apply to this statutory scheme which is limited to child custody cases.

Like section 6, this section stresses interstate judicial communicatign and coop-
cration., When there is doubt as to which is the more appropriate forum, the
question may be resolved by consultation and cooperation among the courts
involved.

Paragraplis (1) through (5) of subsection (¢) specify some, but not all, consid-
crations which enler info a court delermination of inconvenient forum, Iactors
customarily listed for purposcs of the general principle of the inconvenient forum
(such as convenience of the parties and hardship to the defendant) are also wer-
tinent, but may under the circumstances be of secondary importance because the
child who i3 not a party is the central figure in the procecdings.

Part of subsection (¢) is derived from Wis, Stat. Aun., sec. 262.19 (1).

Subsection (f) makes it clear that a court may divide a case, that is, dismiss part
of it and rctain the rest. See section 1.05 of the Uniform Interstate and Interna-
tional Proccdure Act. When the custody issue comes up in o divorce procecding,
courts may have frequent occasion to decline jurisdiction as to that issue (assuming
that custody jurisdiction exisis under sections 3 or 14),

Subsection (g) is an adaptation of Wis. Stat. Ann,, sec. 262.20 Its purpose is to
serve us a deterrent agninst “frivolous jurisdiction claims,” as G.W. Foster states
in the Revision Notes to the Wisconsin provision. It applies when the forum
chosen is scriously inappropriate considering the jurisdictional requirements of the
Act,

1 Secrion 8. [Jurisdiction Declined by Reason of Conduct.]
2 (a) 1f the petitioner for an initial decree has wrongfully taken
3 the child from another state or has engaged in similar reprehensible
4 conduet the court may decline to exercise jurisdiction if this is
5 just.and proper under the circumstances.

"6 (b} Unless required in the interest of the child, the court shall
7 not exereisé its jurisdiction to modify a custody decree of another
8 stato if the petitioner, without consent of the person entitled to
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9 custody, has improperly removed the child from the physical
10 custody of the person entitled to custody or has improperly re-
11 tained the child after a visit or other temporary relinquishment
12 of physical custody. If the petitioner has violated any other
13 provision of a custody decree of another state the court may
14 decline to exercise its jurisdiction if this is just and proper under
15 the circumstances.

16 (¢) In appropriate cases a court dismissing a petition under
17 this seetion may charge the petitioner with necessary travel and

18 other expenses, including attorneys' fees, incurred by other parties

19 or their witnesses.

CoMMENT

This section incorporates the “clean hands doctrine,” so named by Ehrenzweig,
Interstate Recognition of Custody Decrees, 51 Mich. L. Rev. 345 (1953). Under
this doctrine courts refuse to assume jurisdiction to reexamine an out-of-siate
custody decree wlhen the petitioner has abducted the child or has engaged in some
other abjectionable scheme to gain or retain physical custody of the child in
violaiion of the dccree. See Fain, Custody of Children, The California Family
Lawyer I, 539, 546 (1961) ; Ex Parte Mullins, 26 Wash. 2d 419, 174 P. 2d 790 (1946) ;
Crocker v. Crocker, 122 Colo. 49, 219 P. 2¢ 311 (1950) ; and Leathers v. Leathers,
162 Cal. App. 2d 768, 328 P. 2d 853 (1958). But when adherence to this rule weuld
lead to punishment of the parent at the expense of the wellbeing of the child, it ig
oflen not applied, Sce Smilh v. Smith, 135 Cal. App. 2d 100, 286 P. 2d 1009 (1955)
nnd In re Guardianship of Rodgers, 100 Ariz, 269, 413 P. 24 744 (1966).

Subscction (a) extends the clean hands principle to cases in which a custody
decree has not yet been rendered in any state. For example, if vpon o de facto
separalion the wife returned to her own home with the children withou! objection
by her husband and lived ihere for two years without hearing from him, and the

, husband without warning forcibly removes the children one night and brings them

to another state, a court in that state although it has jurisdiction after 6 months
may decline to hear the huband’s custody petition. “Wrongfully” taking under this
subsection does not mean that a “right” has been violated-both husband and wife
as a rule have a right to custody until a court determination is made-but that one
party’s conduct is so objectionable that a court in the exercise of its inherent equity
powers cannot in good conscience permit that party access to its jurisdiction.
Subscction (b) does not come into operation unless the court hns power under
section 14 to modify the custody decree of another state. It is a codification of
the clean hands rule, except that it differentintes between (1) a taking or retention
of the child and (2) other violations of custody decrees, In the case of illegal
removal or retention refusal of jursdiction is mandatory unless the harm done to
the child by a denial of jurisdiction outweighs the parental misconduct. Compare
Smith v. Smith and In Re Guardianship of Rodgers, supra; and see In Re Walker,
228 Cal, App. 2d 217, 39 Cal. Rptr. 243 (1964) where the cour} assumed jurisdiction
after hoth parents had beep guilly of misconduct. The qualifying word “improp-
erly” is added to exclude cases jn which a child is withheld because of illness or
other ermergency or in which there are other specia! justifying circumsiances.
The most common vioiztion of the second categery is the removal of the child
from the state by the parent who haa the right to custody, thercby frusirating the
exercise of visitation rights of the other parent. The second sentence of subsection
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{b) makes refusal of jurisdiction cntirely discretionary in this situation because it
depends on the clicumstaaces whether non-compliance with the court order 13
scrious enough to warrani the drastic sanction of denial of jurisdiction.

Subsection (¢) adds n financial deterrent to child stealing and similar repre-
hensible conduct.

1 Section 9. [Information under Oath to be Submitted to the
2 Court.]
3 (a) Every party in a custody proceeding in his first pleading
4 or in an affidavit attached to that pleading shall give information
5 under oath as to the child’s present address, the places where the
6 child has lived within the last 5 years, and the names and present
7 addresses of the persons with whom the child has lived during
8 that period. In this pleading or affidavit every party shall further
9 declare under oath whether:
10 (1) he has participated (as a party, witness, or in any other
11 capacity) in any other litigation concerning the custody of the
12 same child in this or any other state;
13 (2) he has information of any custody procecding concerning
14 the child pending in a court of this or any other state; and
15 (3) he knows of any person not a party to the proceedings
16 who has physical custody of the child or claims to have custody
17 or visitation rights with respect to the child.
18 (b) If the declaration as to any of the above items is in the
19 affirmative the declarant shall give additional information under
20 oath as required by the court. The court may examine the parties
21 under oath as to dctails of the information furnished and as to
22 other matters pertinent to the court’s jurisdiction and the dis-
23 position of the casc.
24 (¢) Each party has a continuing duty to inform the court of any
25 custody proceeding concerning the child in this or any other state
26 of which he obtained information during this proceeding.

CoMMENT

It is important for the court 1o receive the information listed and other pertinent
facts n3 carly as possible for purposes of determining its jurisdiclion, the joinder
of additional parties, and the identification of courts in other states which are to
be contacted under various provisions of the Act. Informnntion ns to custody
litigation and other pertinent facts occurring in other countries may also be clicited
under this section in combinntion with section 23.

SSeerron 10, [Additional Parties.) Tf the ecourt learng from in-

1
¢ formation furnished by the parties pursuant to scction 9 or from
3 other sourvees that a person not o party to the cuslody procecding

4 - hus physical custody of the child or claims to have custody or
208

OO~ O

visitation rights with respect to the child, it shall order that person
to be joined as a party and to be duly notified of the pendency of
the proceeding and of his joinder as a party. If the person joincd
as a party is outside this State he shall be served with process or
otherwise notified in accordance with section 5.

CoMMENT

The purpose of this section is to prevent re-litigations of the custody issue
when these would be for the benefit of third claimants rather than the child. If the
immediate controversy, for example, is between the parcnts, but relatives inside
or outside the state also claim custody or have physical custody which may lead
to a future claim to the child, they must be brought into the procecdings. The
courts are given an active role here as under other sections of the Act to seck out
the necessary information from formal or informal sources.

1 Secrion 11. [Appearance of Parties and the Child.]

2 [(2) The court may order any party to the proceeding who is in

3 this State to appear personally before the court. If that party has

4 physical custody of the child the court may order that he appear

5 personally with the child.]

5 (b) If a party to the proceeding whose presence is desived by the

7 court is outside thig State with or without the child the court may

8 order that the notice given under section 5 include a statement

9 directing that party to appear personally with or without the child
10 and declaring that failure to appear may vesult in a deeision
11 adverse to that party.
12 (c) If a party to the proceeding who is cutside this State is di-
13 rected to appear under subsection (b} or desires to appear person-
14 ally before the court with or without the child, the court may
15 require another party to pay to the clerk of the court travel and

. 18 other necessary expenses of the party so appearing and of the child

17 if this is just and proper under the circumstances.

CoMMENT

Since a custody proceeding is concerned with tlie past and future carc of the
child by one of the parlics, it is of vital importance in most cases that the judge
hag an opportunity to see and hear the contestants and the child, Subsection (a)
authorizes the court to order the appearance of these persons if they nre in Lhe
state, It is placed in brackels becanse states which ve such a provision—not only
in their juvenile court laws—may wish to omit it. Subscetion (b) relates to the
appearnnce of persoug who ave oulside the etnto and provides ono wmelhod of
bringing them before the court; gections (LY and 20(b) provide another, Sub-
section (c) helpe fo finance travel {o the court which mny be close lo one of
the partics aud distunt from enother; it may bo used lo equulize the expense if
this is appropriate under the circumstanees.
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1 Seerion 12, [Binding Force and Res Judicata E ffect of Custody
2 Decree.] A custody deerce rendered by a court of this State which
3 had jurisdiction under scetion 3 binds all partics who have been
4 served in this State or notified in accordance with section 5 or who
5 have submitted to the jurisdiction of the court, and who have heen
6 given an opportunity to be heard. As to these parties the custody
7 deeree is conclusive as to all issues of law and fact decided and as
8 to the custody determination made unless and until that determi-
9 nation is modified pursuant to law, including the provisions of this
10 Act.

CoMMENT

This section deals with the intra-state validity of custody cecrees which provides
the basis for their interstate rccognition and enforcement. The two prerequisites
arc (1) jurisdiction under section 3 of this Act and (2) strict compliance with due
process mandates of notice and opportunity to be heard. There is no requirement
for technical personal jurisdiction, on the traditional theory that custody deter-
minations, as distinguished from support actions (see section 2(2) supra), arc
procecdings in rem or procecdings affecting status. Sce Restatement of the Law
Sceond, Conflict of Laws, Proposed Official Draft, scctions 69 and 79 (1967); and
Jarucs, Civil Procedure 613 (1965). For a different theory reaching the same result,
sec Ilazard, A General Theory of State-Court Jurisdiction, 1965 Supreme Court
Review 241, The section is not at variance with May v. Anderson, 345 US. 528,
73 8. Ct. 840, 97 L. Ed. 1221 (1953), which rclates to interstnate recognition rather
i in-state validity of cuslody decrees. See Eurenzweig and Louisell, Jurisdietion
in a Nutsheil 76 (2d cd. 196S) ; and compare Reese, Full Faith and Credit to For-
cizn Equity Decreces, 42 Towa L. Rev. 183, 195 (1957). On May v. Andcrson, supra,
sce comument to section 13.

Since a custody decree is normally subject to modification in the interest of the
child, it does not have absolute finality, but as long as it has not been modified, it
i3 as binding as a final judgrnent. Compare Restatement of the Law Second, Con-
flict of Laws, Proposed Official Draft, section 109 (1967).

1 Seerron 13, [Recognition of Out-of-State Custody Decrees.]
2 The courts of this Statc shall recognize and enforce an initial or
3 modification deeree of a court of another state which had assumed
4 jurisdiction under statutory provisions substantially in accordance
5 with this Aet or which was made under factual circumstances
6 1mceting the jurisdictional standards of the Act, so long as this
7 decrce has not been modified in accordance with jurisdictional
8 standards substantially similar to those of this Act.

COMMENT

This scotion and sectiong 14 and 15 are the koy provisions which guarantee a
great nastoe of seeurity and slability of environment to the “interstate child”
by discourszing relitigations in other states. Sce Section 1, and see Ratner, Child
Custody in a Fedcral System, 62 Mich, L. Rev, 705, 828 (1064),
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Although the full faith and credit clause may perhaps not require the recognrition
of out-of-state custody decrees, the states are free to recognize and enforce them,
Sce Restatement of the Law Second, Conflict of Laws, Proposed Official Draft,
section 109 (1967), and see the Prefatory Note, supra. This section declares as a
matter of state law, that cuslody decrees of sister states will be recognized und
enforced. Recognition and enforcement is mandatory if the state in which the
prior decree was rendered 1) has adopted this Act, 2) has statutory jurisdictional
requircinents substantially like this Act, or 3) would have had jurisdiclion under
the facts of the case if this Act had been the law in the state, Compare Comunent,
Ford v. Ford: Full Faith and Credit to Child Custody Decrees? 73 Yale LJ. 134,
148 (1963). ' ' :

“Jurisdiction” or “jurisdictional standards” under this section refers to the
requirements of section 3 in the case of initial decrees and to the requirements of
sections 3 and 14 in the case of modification decrees, The section leaves open the
possibility of discretionary recognition of custody decrees of other states beyond
the enumerated situations of mandatory ucceptunce For the recognition of cus-
tody decrees of other nations, see section 23,

Recognition is accorded to a decree which is valid and binding under section 12,
This means, for example, that a court in the state where the father resides will
recognize and enforce o custody decree rendered in the home state where the
child lives with the mother i the father was duly notified and given cnough time
to appear in the proceedings. Personal jurisdiction over the father is not required.
See comment to scction 12, This is in accord with a common interpretation of
the inconclusive decision in May v. Anderson, 345 U 5. 528, 73 S. Ct. 840, 97 L. Ed.
1221 (1953). See Restatement of the Law Seccond, Conflict of Laws, Proposed
Official Draft, section 79 and comment thercto, p. 208 (1967). Under this interpre-
tation a stale is permitied to recognize o custody decrce of another state regardless
of lack of personal jurisdiction, as long as due process requiremenis of notice and
opportunity to be heard have been met. Sce Justice Frankfurter's concurring opin-
ion in May v, Anderson; and compare Clark, Domestic Relations 323-26 (1968),
Goodrich, Conflict of Laws 274 (4th ed. by Scoles, 1964) ; Stumberg, Principles of
Conflict of Laws 325 (31d ed. 1963) ; and Comment, The Puzzle of Jurisdiction in
Child Custody Actions, 38 U. Cole. L. Rev. 541 (1066). The Act emphusizes the
necd for the personul appearance of the contestants rather than any technical
requirement for personal jurisdiction,

The mandate of this scction could cause problems if the prior decrce is a punitive
or disciplinary measure. Sce Lhrenzweig, Inter-state Recognition of Custody
Deerecs, 51 Mich. L. Rev. 345, 370 (1953). If, for example, a court grants custody
to the mother and after § years’ of continuous life with the mother the child is
awarded to the father by the same court for the sole reason that the mother who
had moved to another state upon remarringe had not lived up to the visitation
requirements of the decrce, courts in other stales may be reluctant Lo recognize
the changed decree. See Berlin v. Berlin, 21 N.Y. 2d 371, 255 N.E. 24 109 (1967);
and Stout v. Pate, 120 Cal. App. 2d 699, 261 P, 2d 788 (1953) ; Compare Moniz v.
Moniz, 142 Cal, App. 2d 527, 208 P. 2d 710 (1856). Disciplinary decrces of this
type can be avoided under this Act by enforcing the visitation provisions of the
decree divectly in another state. Sec Section 15. If the original plan for visitation
does not {it the new couditions, a petition for modification of the visiting arrange-
ments would be filed in a court which haa Jurzsdxctxou, that is, in mony cases the
originai court, See section 14, .

1 Secerion 14, [Modification oi Custody Decree of Another State ]

2 {a) 1f a court of another state has made a custody decree, a
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3 courb of this State shall not modify that deeree unless (1) it ap-

4 pears to the court of this State that the court which rendered the

5 decree does not now have jurisdiction under jurisdictional prere-

6 quisites substantially in accordance with this Act or has declined to

7 assuine jurisdiction to modily the deerce and (2) the court of this

§ State has jurizdiction.

9 {b) If o court of this State ig authorized under subscction (a)
10 and scction 8 to modify a custoedy decree of another state it shall
11 give due consideration to the transcript of the record and other
12 documents of all previous proceedings submitted to it in accordance
13  with section 22.

CoMMENT

Courts which render a custody decree normally retain continuing jurisdiction to
modily the decrec under local law, Courts in other states have in the past often
assumed jurisdiction to modily the ount-of-state decree themsclves without regard
to the preexisting jurisdiction of the other state. Sce Pcople ex rcl. Halvey v,
Halvey, 330 US. 610, 67 S. Ct. 903, 91 L. EEd. 1133 (1947). In order to achicve
greater stability of custody arrangements and avoid forum shopping, subsection (a)
declares that other states will defer to the continuing jurisdiction of the court of
another state as long as that state has jurisdiction under the standards of this
Act. In other words, all petitions for modification are to be addressed to the
prior state if that state hag sufficient contact with the case to satisfy section 3. The
fact that the court had previously considered the case may be one factor favoring
its continued jurisdiction. If, however, «ll the persons involved have moved away
or the contaet with the state has otherwise become slight, modification jurisdiction
would shift elsewhere, Compare Ratner, Child Custody in a Federal System, 62
Mich, L. Rev. 705, §21-2(1961).

Tor example, if custody was awarded to the father in state 1 where he continued
to live with the children for two ycars and thereafter his wife kept the children in
staic 2 for 6-1/2 months (3-1/2 months beyond Ler visitation privileges) with or
without permission of the husband, state 1 ling preferred jurisdiction to modify the
deerece despite the fact that stute 2 hag in the meantime become the “home state”
ol the child. If, however, the father also moved away from state 1, that state
loses modification jurisdiction inlerstate, whether or not its jurisdiclion continues
under local law. See Clark, Domestic Relations 322-23 (1968). Also, if the father
in the same case continued to live in state 1, but let his wife keep the children for
several years without asserting his custody rights and without visits of the children
in state 1, modification jurisdiction of state 1 would ccase. Compare Drengle v,
Hurst, 408 S. W. 2d 418 (Ky. 1966). The situation would be different if the children
had been abducted and their whereabouts could not be discovered by the legal
custodian for several ycars. The abductor would be denied access to the court of
another state under section 8(b) and state 1 would have modification jurisdiction
in any event under seetien 3(a) (4), Compare Crocker v. Crocker, 122 Colo. 49,
219 P. 2d 311 (1950).

The prior court has jurisdiction to modify under this section even though its
origine] assumption of jurisdiction did not meet the standards of this Act, as long
s 1L would have jurisdiction now, that is, at the time of the petition for modifica~
licn: - .
¥f.tho state of the prior decrce declines to assume jurisciction to modify the

2i2

nl\",

decree, another state with jurisdiction under scetion 3 can proceed with the ease.
T'hat is not so if the prior court dismissed the pelition on itg merils.

Respect for the continuing jurisdiction of another stute under this seciion will
serve the purposes of this Act only if the prior court will assume a corresponding
obligation to make no changes in the existing custody wrrangement which are not
required for the good of the child. If the court overturns its own decree in order
to discipline a mother or father, with whom the clild hud lived for years, for
failure to comply with an order of the court, the objective of greater stability of
custody decrees is not achicved. Sce Comment to section 13 last pavageapl, snd
cases there cited. See also Sharpe v. Sharpe, 77 Ill. App. 295, 222 N.E. 2d 340
(1966). Under section 15 of this Act an order of a court contained in a custody
decree can be directly enforced in another state.

Under subsection (b) transcipts of prior procecdings if reccived under section
22 are to be considered by the modifying court. The purpose is to give the judge
the opportunity to be as fully informed as possible beforc making a custody
decision. “One court will seldom have so much of the story that another’s inquiry
is unimportant” says Paulsen, Appointment of a Guardian in the Conflict of Laws,
45 Towa L. Rev. 212, 226 (1960). See also Ehrenzweig, the Interstate Child and
Uniform Legislation: A Plea for Extra-Litigicus Proceedings, 64 Mich, L. Rev. 1,
6-7 (1965) ; and Ratner, Legislative Resolution of the Interstate Custody Problem:
A Reply to Professor Currie and a2 Proposed Uniform Act, 38 S. Cal. L. Rev. 183,
202 (1965). How much consideration is “due” this transeript, whether or under
what conditions it is received in evidence, are matters of local, internal law which
are not affected by this interstate act.

1 Secrion 15. [Filing and Enforcement of Custody Decree of
2 Another State.] :
3 {a) A certified copy of a custody decree of anotlier state may be
4 filed in the office of the clerk of any [District Court, Family Court]
5 of this State. The clerk shall treat the decree in the same manner
6 as a custody decree of the [District Court, F"amily Court] of this
7 State. A custody decree so filed has the same effcet and shall be
8 enforced in like manner as a custody decree rendered by a court of
9 this State.
10 (b) A person vielating a custody decree of another state which
11 makes it nccessary to enforce the decree in this State may be
12 required to pay necessary travel and other cxpenses, including
13 attorneys’ fees, incurred by the party entitled to the custody or
14 his witnesses.

CoMMINT

Out-of-state custody decrees which are required to ba rocognized are cnforeed
by other stales. Soa section 13, Subsection {(n) provides & simplified and speedy
mcthod of cnforcement. Yt is derived from scction 2 of the Uniform Enforcement
of Toreign Judgments Act of 1964, 0A U.L.A. 486 (10G65Y, A cerlified copy of the
deevee 19 filed in the appropriate gourt, and the decree thereupon becomes in
effect o deerce of the state of filing and is enforceable by any sucthod of enforce-
ment available under the law of that staie.

The authority to enforce an out-of-state decree does not include the power to

2
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modify it I mediffention i@ desired, the petition niust be direcled to the court
which has jurisdiction to medily under section 14, This docs not mean that the
slate of enforcoment muy nel in an ceavrgoney siny eiforcerent f there is dnnzoy
of =orious misivadt ito ehild, ’*‘ﬂe Ratner, Child Distody in o Federal
Syslets, 62 Mich. L, Bob, 763, 832-23 (1€

The ripht {6 custody for periods of
deerea are enfercerliie fn ofher slates in 1.he snme manner as Lhe primary right {o
custody, I visilaiden privilepes provided in the deerce have become {mpracticnl
upon ntoving le arother staie, (he femedy ngringl sutomatie enforcement in
another sialo i a pelition in Lhe propet court Lo modify visitation arerngeinosts
o it the new conditiong, .

Subsertion (b} snaked it cloar that the findneind burden of enforcoment of a
vustody decree may be ghifled to the wrongdoer, Compare 2 Armstrong, California
Family Law 328 (1935 Buppls, and Cracker v, Crocker, 185 T7, 2d 236 (1952},

2
5
c

1 Beomion 10, [Regisiry of Out-of-State Cuslody Decrecs and
2 Proceedings.] The clerk of each [District Court, Family Court]
3 shall mniatnin a *-.'ogxmy in which he shall enter the following:
4 (1) certified copies of custody decrecs of other states received
5 for filing;
6 (2) con‘\mumc'\ho*}s as tc the pendency of cuctouy proceedings
7 in other siates;
3 (3} communications concerning o finding of inconvenient
9 forum by a court of another state; and
10 (4) other communications or documents concerning custody
11 procccdingra in another state which may affect the jurisrliction of
12 court of this State or the disposition to be made by it in &

13 custody procceding, ;

CouaenNe

The purpose of il section ig to gather all information concerning out-of-slate
custody eases which reaches a court in one designated place, The term “registry”
ig derived from geciion 35 of the Uniform Reciproenl Fnforeement of Support Aet
of 1938, 0C U.L.A. 61 (1067 Suppl.) Ancther torm may be used if desired without
aficcling the wniformily of the Act, The informalion in the registry is wsually
incomplele sinee it containg only those doeuments which have been speeifically
roguested or which have otherwise found their way to the state. It is therefore
necessary in most enses for the court to seck additional information elsewhere.

1 Sueron 17, [Certijied Copies of Custody Decree.} The Clerk
2 of the [District Court, Family Cowrt] of this State, at the request
3 of the court of another state or nt the request of any person who is
4 affected by or has a legilimate interest in a custody deerce, shall
5 corbify and forward o copy of the deeree to thab court ov person.

1 :‘I‘izé_j’rmw 18, [Tal:img Testimony i Another State.] In addition

2 to other procedural deviees availnble to a party, any party to the
' ' 214
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3 procecding or a guardian sd iitem o1 cthor vepreseatative of the
4 ehild may adduce festimeny of witacssos, including partics aud
& the child, by deposttion or otherwise, in another stale. Tha court

5 on its cwn matioa may direct that the te sLi' wny of a person e
7 taken in nnother state and may p reseribe the manner in which and
8 the terms upon whicl the testimony shall he takeu.

CoMatuny

Sectiony 18 to 22 are derived from scetions 3.01 and 3.02 of the Uniform Inter-
state and Interpational Procedure Act, 9D U L.A. 305, 321, 326 (1966) ; from ideas
underlying the Uniform Reciprocal Enlorcement of Support Act; and from
Ihrenzweigz, the Interstate Child ond Uniform Legisiation: A Plea for Toxtraliti-
gious Proceedings, 04 Mich. L. Rev, 1 (1965). They are designed {o fill the partinl
vastuin which inevitably exists in cascs involving an “interslate child” since part
of the esseatial informntion sbout the child and his rclutionship to other persons
is always in anoilier siate. Lven though jurisdiction is assumed under sceliong 3
and 7 in the state where much {or most) of the perlinent facts arc readily availuble,
some imporiant cvidence will unavoidably be clsewhere,

Section 18 is derived from portions of section 3.01 of the Uniform Intersiate
and International Procedure Act, 0B U.L.A. 205, 321, ‘The first sentence relates to
depositions, written interrogntories and other discovery devices which way be
used by parties or representatives of the child. The procedural rules of the state
where the device is used are applicable under this sentence. Tle sccond sentence
cmpowers the court ilself Lo inilinle the gathering of out-of-stute evidence which
i3 often nat supplicd by the partics in order to give the court & complete picture
of the child’s situation, especially as it relates to o custody claimant who lives in
anather state.

Secrion 19. [Ucanngs and Studics in Another State; Orders to
Appear.]

(a) A court bf this State may request the apprepriate court of
another state to hold a hearing to adduce cvidence, to order a party
to produee or give evidenec under other procedures of that state,
or to have social studics made with respect Lo the eustody of a child
involved in proceedings pending in the court of this State; and to
forward to the court of this State certificd copics of the transeript
of the record of the Licating, the cvidence otherwise ndduced. or any
social studies prepaved in complmncc with the vequest. Tho cost
of the scrvices may be assessed agninst the partivs or, if nocessary,
ordered paid by the [County, State].

(b} A cour} of {his State may request the apprapriate court of
14 another stnte fo order a party to custody pz'o(_n.‘c:h:r s poniing 1
15 tho court of this Slstc to appear in the procecdivgs, and if that
16 party bos pliysical custody of the child, Lo oppear with the ~hils
17 The request may stale that teavel and other necesenry
18 of the parly and of the child whose appearance is desived wil} be
10 asscssed sgeingt anolher party or wilt alhorwice bo peid
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CoMMENT

Sectior 19 rclates to sssistanee sought Ly a court of the forum state from a court
of another state, Sce comment to scction 18, Subsection (a) covers any kind of
evidentiary procedure avaiiable under the law of the assisting state which may eid
the court in the requesting state, including custody investigations (social studies)
if authorized by the law of the other state. Under what conditions reports of
social studics and other cvidence eollecled under this subsection are admissible
in the roquesting state, i3 a matter of internal state law not covered in this inter-
state statute. Subscction (b) serves to bring parties and the child before the
requesting court, backed up by the assisting court’s contempt powers. Sce section
11,

1 Secrion 20. [Assistance to Courts of Other States.)

2 {a) Upon request of the court of another state the courts of this
3 State which are competent to hear custody matters may order a
4 person in this State to appear at a hearing to addyce evidence or
5 to preduce or give evidence under other procedures available in
6 this State [or may order social studies to be made for use in a
7 custody procecding in another state]. A certified copy of the tran-
8 scrint of the record of the hearing or the evidence gtherwise ad-
9 duced [and any social studies prepared] shall be forwarded by the
10 clerk of the court to the requesting court.
11 {b) A person within this State may voluntarily give his testi-
12 mony or statement in this State for use in a custody proceeding
13 outside this state.
14 (c¢) Upon request of the court of another state a competent court
15 of this State may order a person in this State to appear alone or
16 with the child in a custody procecding in anotiier state. The court
17 may condition compliance with the request upon assurance by the
18 other state that travel and other necessary expenses will be
19 advanced or reimbursed,

COoMMENT

Secction 20 is the counterpart of scetion 19. It empowers local courts to give help
to out-of-state couris in custody eases. Sce comments to sections 18 and 19. The
references to social studies have been placed in brackets so that states without
suthorization to make social studies outside of juvenile court proceedings may
omit them if they wish, Subsection (b) reaflirms the existing freedom of persons
within the United Siates to give evidence for use in procecdings elsewhere, It is
derived from scetion 3.02 (b) of the Interstate and International Procedure Act,
9B U.L.A. 327 (1060).

Section 21. [Preservation of Documents for Use in Other
States.] 1In any custody procceding in this State the court shall
proserve the pleadings, orders and deerees, any record that has been
muede of its hearings, social studies, and other pertinent documents
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5 until the child reaches [18, 21] years of age. Upon appropriate
6 request of the court of another state the court shall forward to the
7 other court certified copies of any or all of such documents.

CoMMENT

See comments to sections 18 and 19. Documents are to be preserved until the
child is old enough that further custody disputes are unlikely. A lower figure than
the ones suggested in the brackets may be inscrted.

Secrion 22. [Request for Court Records of Another State.] 1f
& custody dceree has been rendered in another state concerning a
child involved in a custody proceeding pending in a court of this
State, the court of this State upon taking jurisdiction of the case
shall request of the court of the other state a certified copy of the
transcript of any court record and other documents mentioned in
section 21.

~NOD Ot b

COMMENT

This is the counterpart of section 21. See comments to sections 18, 19, and 14(b).

1 Scerion 23. [International Application.] The general policies of
2 this Act extend to the international area. The provisions of this
3 Act relating to the recognition and enforcement of custody decrees
4 of other states apply to custody decrees and decrecs involving legal
5 institutions similar in nature te custody rendered by appropriate
6 authorities of other nations if reasonable notice and opportunity
7 to be heard were given to all affected persons.

CoMMENT

Not all the provisions of the Act lend themselves to direet application in inter-
national custody disputes; but the basic policies of avoiding jurisdictional conflict
and multiple litigation are a8 strong if not stronger when children are moved back
and forth from one country to anogther by feuding relatives, Compare Application
of Lang, 9 App. Div. 2d 401, 193 N.Y.8. 2d 763 (1959) and Swindle v. Bradley, 240
Ark. 903, 403 8.W. 2d 63 (1960). ’

The first sentence makes the general policies of the Act applicable o interna-
tiona} cases. This means that the substance of section 1 and the principles under-~
lying provisions like sections 6, 7, 8, and 14(a), are to be followed when some of
the persons involved are in a foreign country or a foreign custody procecding is
peading, ‘

The second sentence declares that custody decrees rendered in other nations by
appropriate authorities (which may be judicial or administrative tribunals) nre
recogrized and enforced in this country. The only prerequisite i that reasoncble
notice aud opportunity to be heard was given to the persons affecied. i is uiso to
be understood that the foreign tribuna! had jurisdiction under itz own law rather
than under section 3 of this Act, Compare Restatement of the Law Scoond, Con-
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flizt of Laws, Preposed Official Draft, sections 10, 92, 98, and 109(2) (1967). Com-
- pare also Goodrich, Conflict ¢f Laws 390-93 (4th ed., by Scoles, 1964).

1 [Section 24. [FPriority.] Upon the request of a party to a cus-
2 tody proceeding which raises a question of existence or exercise of
3 jurisdiction under this Act the casc shall be given calendar priority
4 aond handled expeditiously.]

CoMMENT

Judicial time spent in determining which court has or should exereise jurisdiction
often prolongs the period of uncertainty and turmoil in a child’s life more than is
necessary. The need for speedy adjudication exists, of course, with respect to all
aspects of child custody litigation. The priority requirement is limited, to juris-
dictional questions because an all encompassing priority would be beyond the scope
of this Act. Since some states may have or wish to adopt a statutory provision or
court rule of wider scope, this secticn is placed in brackets Dind may be omitted.

1 Srcrion 25. [Severability.] If any provision of this Act or the
2 application thereof to any person or circumstance is held invalid,
3 its invalidity does not affect other provisions or applications of the
4 Act which can be given effect without the invalid provision or
5 application, and to this cnd the provisions of this Act are severable.
1 Srcrion 26. [Short Title.] This Act may be cited as the Uniforin
2 Child Custody Jurisdiction Act.

1 Srcrion 27. [Repeal.] The following acts and parts of acts are
2 repealed:

3 (1)

4 (2)

5 (3)

1 Secrion 28.  [Time of Taking Effect.] This Act shall take
2 effeet. . . ..
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MODEL CHOICE OF I'ORUM ACT
Prerarory NoTE

This Act has a twofold purpose, to state the circumstances in which
a court: (1) should exercise jurisdiction which has been granted it by
the defendant’s consent, or (2) should refrain fromn exercising existing
jurisdiction because of an agreement by the parties that suit should be
brought in another state.

The consent of a person is a well recognized basis for the exercise of
judicial jurisdiction over him. This jurisdiction is customarily exer-
cised by a court even in the absence of express statutory authority.
A court, however, should not exercise jurisdiction which is based on
consent, if to do so would result in injustice or in substantial incon-
venience to the parties. Thig has been recognized by statutes in many
states which regulate the circumstanges in which jurisdiction may be
exercised by reason of consent contained in a cognovit or arbitration
clause or in a clause appointing an agent for the scrvice of process.
Section 2 states the circumstances in which jurisdiction should be
exercised over a person on the basis of consent in other situations.

Section 3 states the circumstances in which a court should refrain
from exercising jurisdiction because the parties had agreed that suit
should be brought in another state. The rule announced is essentially
the same as that laid down by the New York and Pennsylvania courts
and by those of England. Exzport Insurance Co. v. Mitsui, 26 A.D. 2d
436, 274 N.Y.S. 2d 977 (1st Dept't. 1966) ; Ceniral Contracting Ce. v.
Maryland Casualty Co., 376 F. 2d 341 (3d Cir. 1966) ; Central Con-
tracting Co. v. C. E. Youngdahl & Co., 418 Pa. 122, 209 A. 2d 810
(1965) ; The Fehmarn, [1957) 1 W.L.R. 815, af’d, [1958] 1 W.L.R.
159 (C.A.). This section should clarify the status of agrcements
limiting the place of suit, since these agreements are of doubtful cfficacy
in some states. The agreements scrve several purposes. To the extent
that they are effective, they provide a uscful deviee to insure that suit
on an existing or future controversy will be brought in a eonvenient
place for the trial of the action. The agrecments also provide a natural
complement of & choice-of-law clause. An agreement that suit on a
coniract should be brought only in the state which has been designated
as the state whose Jaw should be applied te determine the validity and
effect of the contract provides perhaps the best insurance that the
chosen law will be correctly applied. For a court is more likely to
apply its own law gorrectly than would the courts of another state.
Suit in the state of the chesen law would also obviate the difculties
frequently invoived in proving the law of another state.
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UNIFORM CHILD CUSTODY

JURISDICTION ACT

Table of Jurisdictions Wherein Act Has Been Adopted

ceedings in her state;

The Uniform Child Custody Juris-
diction Act was approved by the Na-
tional Conference of Commissioners

Jurisdiction Laws Effective Date Statutory Citation
Alaska .......... ... 1977, ¢. 61 7-1-1877 AS 25.30.619 t3 25.30.914.
Arizona 1978, c. 16 4-21-197§ ¢ A RS §88.501 13 8-424.
California 1973, ¢. 693 1-1-1974 "1 West's Ann.Civ.Cade $§ 5150 to 5174,
Calorado 1973, <. 163 1-1-1973 C.R.S. '73, 13~13=101 {0 14-13-126.
Connectictt . ....... 1978, P.A. 10-1--1978
78-113
Deiaware . .......... 60 Del.Laws, 4-19--1976 13- 0et.C. §% 1301 13 1928,
c. 368
Florida .. .......... 1977, ¢ 77-433} 10-1-1977 West’s F.S A, §3 61,1302 2 51,1348,
Georgia .........., 1978, p. 258 1-1-1979 Cede, 8§ 74-501 :5-74-523.
Hawaii 1973, c. 88 HRS §8 583-1 ta 524-26
ldaho 1977, ¢c. 214 7-1-1977 1.C~ §8 5~1001 w0 5-1025.
Indiana ............ 1977, H. 1040 8-1-1977 I 31-1-11.6~1 23 31-1-11.6-24,
lowa ... ........... 1977, ¢. 139 7-1-1977 1.C.A. §§ 598A.1 0 598A.25.
Kangas . . .......... 1978, c. 231 1-1-197%
; Louisiana ........... 1978, No. 513 10-1~1978 LSA-R.S. 13:1700 1o 13:1724,
¥ Maryland ........... 1975, c. 265 7-1-1975 Code 1957, ars. 15, §5 134 i2 207,
E Mickfgan . .......... 1975, P.A. 297 12-14~1975* M.C.L.A. 8§ 620.531 ta 600.673.
: Minnesota .......... 1977, ¢c. 8 4-1-1977 Mi.5.4. 3§ 518A.C1 io 518425,
? Montara ........... 1977, ¢. 537 7-1-1977 R.C.M.1977, §5 61401 10 61-425.
Z fiew York .......... 1977, c. 493 9-1-1978 AcKinney's Domestic Ralations Law,
% §8 75-a 10 75-2.
I North Dakota ....... 1949, c. 154 7-1-1969 NOCE 14-74-61 19 14 14-26
:i; Orio .............. 1977, SB 135 10-25-1977 R.C. §§ 310%.21 0 310937
2 Oregon ... ......... 1973, ¢. 375 10-5-1973 QRS 109.720 to 1Ce.930.
Pennsylvania ...} 1977, No. 20 7-1-1977 11 P.S. §§ 2371 t3 2325,
Rhode Island , .. ..... 7-1-1978
South Daketa .......[ 1978, ¢. 190 SDCL 26-5-5 tg 26=5-52.
Washington ... ... ... 1979, c. 98 6-7-1979 RCWA 26— —,
Wisconsin ... ... ..., 1975, ¢ 283 5-28--1976 W.S.A. B22.01 ¢3 322.25.
Wyoming ........... 1973, ¢ 240 3-7-1973 W.5.1277, §5 20-5-101 to 20-5-1125.
* Date of apprO\;;l.
Historical Note

and the
in 1068,

on Uniferm Srate Laws,
American Bar Association.

Commissioners’ Prefatory Note

There is growing public concern over the fact that thousands of
children are shifted from state to state and from one family tc another
every year while their parents or other persons battle over their
custody in the courts of several states.
may live with their mother, for example, but one day the father
snatches them and brings them to another state where he petitions
a2 court to award him custody while the mother starts custody pro-
or in the case of illness of the mother the

Children of separated parents
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