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P.L.2013, CHAPTER 279, approved January 17, 2014
Assembly, No. 4189 (Second Reprint)

AN AcCT concerning short-time unemployment benefits and
amending P.L.2011, c.154.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 1 of P.L.2011, c.154 (C.43:21-20.3) is amended to
read as follows:

1. For the purposes of this act:

“Affected unit” means a specified plant or other facility,
department, shift or other definable unit which includes two or more
employees to which an approved short-time benefits program
applies.

“Division” means the Division of Unemployment and Temporary
Disability Insurance of the Department of Labor and Workforce
Development, or any representative of the division responsible for
approval or other division responsibilities regarding a shared work
program.

["Full-time hours" means not less than 30 and not more than 40
hours per week.]

“Health insurance and pension coverage” means employer-
provided health benefits, and retirement benefits under a defined
benefit plan, as defined in section 414(j) of the Internal Revenue
Code (26 U.S.C. 414(j)), or employer contributions under a defined
contribution plan, as defined in section 414(i) of the Interna
Revenue Code (26 U.S.C. 414(i)), which are incidents of
employment in addition to the cash remuneration earned.

“Shared work employer” means an employer who is providing a
shared work program approved by the division pursuant to section 2
of this act.

“Shared work program” means a program submitted by an
employer for approval by the division pursuant to section 2 of
P.L.2011, c.154 (C. 43:21-20.4) and approved by the division,
under which the employer requests short-time benefits to employees
in an affected unit of the employer to avert layoffs.

“Short-time benefits” means unemployment benefits payable to
employees of an affected unit under an approved shared work
program that are intended to be in lieu of [temporary] layoffs and
provided pursuant to sections 1 through 9 of this act, as
distinguished from unemployment benefits otherwise payable under

EXPLANATION — M atter enclosed in bold-faced brackets [thus] in the abovebill is
not enacted and isintended to be omitted in the law.

Matter underlined thusis new matter.

M atter enclosed in superscript numer als has been adopted asfollows:
!Assembly floor amendments adopted June 24, 2013.

2Assembly floor amendments adopted June 27, 2013.
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the New Jersey "unemployment compensation law," R.S. 43:21-1 et
seq.

“Usual weekly hours of work” means the usual hours of work for
an employee in the affected unit when that unit is operating on its
regular basis, not to exceed forty hours and not including hours of
overtime work.

(cf: P.L.2011, c.154, s.1)

2. Section 2 of P.L.2011, c.154 (C.43:21-20.4) is amended to
read as follows:

2. An employer who has not less than 10 employees'[, who are
each employed for not less than 1,500 hours per year,]' may apply
to the division for approval to provide a shared work program, the
purpose of which is to stabilize the employer's work force during a
period of economic disruption by permitting the sharing of the work
remaining after a reduction in total hours of work. Any subsidizing
of seasonal employment during off season, [of employers who
traditionally use part-time employees,] or of temporary [part-time]
or intermittent employment on an ongoing basis, is contrary to the
purpose of a shared work program approved pursuant to this act.
The application for a shared work program shall be made according
to procedures and on forms specified by the division and shall
include whatever information the division requires. The division
may approve the program for a period of not longer than one year
and may, upon employer request, renew the approval of the
program [annually] for additional periods, each period not to
exceed one year. The division shall not approve an application
unless the employer:

a. (1) Certifies to the division that [it] the aggregate reduction
in work hours is in lieu of layoffs; (2) provides an estimate of the
number of employees who would have been laid off in the absence
of the program; and (3) certifies that the employer will not hire
additional [part-time or full-time] employees while short-time
benefits are being paid,;

'[benefits provided to participating employees before the
application was made, or make unreasonable revisions of workforce
productivity standards;]’

b. [Agrees with] Certifies to the division [not to reduce] that
health insurance or pension coverage, paid time off, or other
benefits, including retirement benefits under a defined benefit plan,
as defined in section 414(j) of the Internal Revenue Code (26
U.S.C. 414(j)), or employer contributions under a defined
contribution plan, as defined in section 414(i) of the Internal
Revenue Code (26 U.S.C. 414(i)), will continue to be provided to
[ participating employees before the application was made, or] any
employee whose workweek is reduced under the program, that
those benefits will continue to be provided to employees
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participating in the program under the same terms and conditions as
though the workweek of the employee had not been reduced or to
the same extent as other employees not participating in the program,
except that employer contributions to a defined contribution plan, as
defined in section 414(i) of the Internal Revenue Code (26 U.S.C.
414(i)), may be reduced in proportion to the reduction of weekly
hours, and certifies to the division that the employer will not make
unreasonabl e revisions of workforce productivity standards;

c. Certifies to the division that any collective bargaining agent
representing the employees has entered into a written agreement
with the employer regarding the terms of the program, including
terms regarding attendance in training programs while receiving
short-time benefits, and provides a copy of the agreement to the
division; [and]

d. Provides, in the application, the effective date and duration
of the program, a description of the affected unit or units covered
by the program, including the number of employees in each unit,
the percentage of employees in the affected unit covered by the
program, identification of each individual employee in the affected
unit by name, social security number, and the employer’'s
unemployment tax account number and any other information
required by the division to identify program participants;

e.  Provides, in the application, a description of how the
employees in the affected units will be notified of the employer’s
participation in the shared work program if the application is
approved, including the means of notification for employees who
are members of collective bargaining units and employees who are
not members of a collective bargaining unit;

f. ldentifies the usual weekly hours of work for the employees
of the affected unit and the specific percentage by which their hours
will be reduced during all weeks covered by the program;

g. Certifies that participation in the program and its
implementation is consistent with the employer’s obligations under
all applicable federal and State laws; and

h. Agrees to provide the division with [whatever] any reports
or_other information, including access to employer records, the
division deems necessary to administer the shared work program
and monitor compliance with all agreements and certifications
required pursuant to this section.

The division shall approve or disapprove the program in writing
not more than 60 days after the receipt of the application and
promptly communicate the decision to the employer. A decision
disapproving the application shall clearly identify the reasons for
the disapproval. The disapproval shall be final, but the employer
shall be permitted to submit another application for approval of a
plan not earlier than 60 days from the date of disapproval.

(cf: P.L.2011, c.154, s.2)
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3. Section 3 of P.L.2011, c.154 (C.43:21-20.5) is amended to
read as follows:

3. a Thedivision, on its own initiative or upon request of the
affected unit’s employees, may revoke approval of an employer's
application previously granted [for good cause shown, including]
for any failure to comply with any agreement or certification
required pursuant to section 2 of this act, or any other conduct or
occurrences which the division determines to defeat the purpose,
intent and effective operation of a shared work program. The notice
of revocation shall be in writing and shall specify the reasons for
the revocation and the date on which the revocation is effective.

b. An employer may request modifications of an approved
shared work program by filing with the division a written request
identifying the specific proposed modifications and explaining the
need for the modifications. The division shall approve or
disapprove the modifications within 30 days and promptly
communicate to the employer the division’s decision and the date
on which the modification will take effect. The employer is not
required to obtain division approval to make a plan modification
which is not substantial, but is required to provide prompt, written
notice of the modification to the division, which shall require the
employer to request division approval of the modification if the
division finds the modification to be substantial. The division may
terminate the program if the employer fails to provide the notice
required by this subsection.

(cf: P.L.2011, c.154, s.3)

4. Section 4 of P.L.2011, c.154 (C.43:21-20.6) is amended to
read as follows:

4. An individual who is employed by an employer with a
shared work program approved by the division shall be eligible for
short-time benefits during a week if:

a '[Theindividual was employed by the employer for not less
than 1,500 hours during the individual's base year;] (Deleted by
amendment, P.L. , c. ) (pending before the Legislature as this
bill)"

b. The individual works for the employer at an affected unit
less than the individual's [normal full-time] usual weekly hours
[during the week] of work, and the employer has reduced the
individual's weekly hours of work pursuant to a shared work
program in effect during that week and approved by the division
pursuant to section 2 of this act;

c. The percentage of the reduction of the individual's work
hours below the individual's [normal full-time] usual weekly hours
[during a week] of work is not less than 10% and not more than
60%, with a corresponding reduction of wages;
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d. Theindividua would be eligible for unemployment benefits
other than short-time benefits during the week, if the individual was
entiredly unemployed during that week and applied for
unemployment benefits other than short-time benefits; and

e. During the week, the individual is able to work and is
available [to work] for the individual's [normal full-time] usua
weekly hours [for] of work with the shared work employer or is
[attending] participating in a training program [which is in
compliance with the provisions of paragraph (4) of] approved by
the division, including division-approved employer-sponsored
training, division-approved training funded under the Workforce
Investment Act of 1998, Pub.L.105-220 (29 U.S.C. s.2801 et seq.)
or the Workforce Development Partnership program established
pursuant to section 4 of P.L.1992, c.43 (C.34:15D-4), or any other
training approved by the division pursuant to subsection (c) of
R.S.43:21-4 [and the agreements and certifications required
pursuant to the provisions of section 2 of this act].

If the individual complies with the requirements of subsection e.
of this section, the individual shall not be subject to any other
requirement of the "unemployment compensation law," R.S.43:21-1
et seq., to be available for work and actively seeking work.

(cf: P.L.2011, c.154, s.4)

5. Section 5 of P.L.2011, c.154 (C.43:21-20.7) is amended to
read as follows:

5. The amount of short-time benefits paid to an eligible
individua shall, for any week, be equal to the individual's weekly
benefit rate multiplied by the percentage of reduction of his wages
resulting from reduced hours of work. The weekly benefit amount
shall be rounded off to the nearest dollar. An individual shall not
be paid short-time benefits [in excess of 26], for more than 52
weeks [during a benefit year, but the weeks] under a shared work
program. Weeks of short-time benefits may be nonconsecutive. An
individua shall not receive short-time benefits during any benefit
week in which the individual receives any other unemployment
benefits, with respect to the employment with the shared work
employer.

Total unemployment benefits paid to an individual during any
benefit year, including short-time benefits and all other
unemployment benefits, shall not exceed the maximum amount to
which the individual is entitled for all unemployment benefits other
than short-time benefits.

The following provision shall apply to an individual who is
employed by both a shared work employer and another employer
during weeks covered by a shared work program:

a._ |If combined hours of work in a week for both employers
result in a reduction of less than 10% of the usual weekly hours of
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work with the shared work employer, the individual shall not be
entitled to benefits under the shared work program;

b. If combined hours of work in a week for both employers
result in a reduction of 10% or more of the usual weekly hours of
work with the shared work employer, the short-time benefit payable
to the individual shall be reduced for that week and be determined
by multiplying the weekly unemployment benefit amount for a
week of total unemployment by the percentage by which the
combined hours of work have been reduced by 10% or more of the
individual's usual weekly hours of work;

c. If the individual worked a reduced percentage of the usual
weekly hours of work for the shared work employer and is available
for all of his usual hours of work with the shared work employer,
and the individual did not work any hours for the other employer,
either because of alack of work with that employer or because the
individual is excused from work with the other employer, the
individual shall be eligible for short-time benefits for that week.

An individual who is not provided any work during a week by a
shared work employer or any other employer and is otherwise
eligible for unemployment benefits shall be eligible for the full
amount of regular unemployment benefits to which the individual
otherwise would be eligible. An individual who is not provided any
work during a week by a shared work employer, but who works for
another employer and is otherwise eligible for unemployment
benefits shall be eligible for regular unemployment benefits for that
week subject to the disqualifying income and other provision
applicable to claims for reqular unemployment benefits.

An individual who has received all of the short-time benefits or a
combination of all of the short-time benefits and regular
unemployment benefits available in a benefit year shall be
considered to be an exhaustee for the purposes of any extended
benefits provided pursuant to the provisions of the “Extended
Benefits Law,” sections 5 through 11 of P.L.1970, c.324 (C.43:21-
24.11 et seq.), and, if otherwise eligible under those provisions,
shall be eligible to receive extended benefits.

(cf: P.L.2011, c.154, s.5)

6. Section 6 of P.L.2011, c.154 (C.43:21-20.8) is amended to
read as follows:

6. A shared work program and payment of short-time benefits
to individuals under the program shall [begin with the first week
following approval of an application by] go into effect on the date
mutually agreed upon by employer and the division [or the first
week specified by the employer, whichever is later]. A shared
work program shall expire on the date specified in the notice of
approval, which shall be either the date at the end of the 12th full
calendar month after its effective date or an earlier date mutually
agreed upon by the employer and the division. The program shall
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also expire upon the date of any revocation of approval of the
program by the division. An employer of an approved program
may terminate the program at any time upon written notice to the
division, and the division shall notify participating employees of the
affected unit of the termination. If a shared work program expires
or the employer terminates the program, the employer may, at any
time after the expiration or termination date, submit a new
application for division approval of another shared work program.
(cf: P.L.2011, c.154, s.6)

7. Section 7 of P.L.2011, c.154 (C.43:21-20.9) is amended to
read as follows:

7. [AIll short-time benefits paid to an individual shall be
charged to the account of the shared work employer by which the
individual is employed while receiving the short-time benefits.]
2If the shared work employer is liable for payments in lieu of
contributions in the case of other unemployment benefits, that
employer shall be liable for payments in lieu of contributions for
the entire amount of the short-time benefits paid] Any short-time
benefits paid to an individual shall be charged in the same manner
as other unemployment benefits pursuant to the *unemployment
compensation law,” R.S.43:21-1 et seq?.!

(cf: P.L.2011, c.154, s.7)

'[7.18." Section 9 of P.L.2011, c.154 (C.43:21-20.11) is
amended to read as follows:

9. If the United States Department of Labor finds any provision
of this act to be in violation of federal law, [all provisions] that
provision of this act shall be inoperative.

(cf: P.L.2011, c.154, s.9)

'[8.19.! Thisact shall take effect immediately.

M odifies short-time unemployment benefit law.
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AN AcCT concerning short-time unemployment benefits and
amending P.L.2011, c.154.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 1 of P.L.2011, c.154 (C.43:21-20.3) is amended to
read as follows:

1. For the purposes of this act:

“Affected unit” means a specified plant or other facility,
department, shift or other definable unit which includes two or more
employees to which an approved short-time benefits program
applies.

“Division” means the Division of Unemployment and Temporary
Disability Insurance of the Department of Labor and Workforce
Development, or any representative of the division responsible for
approval or other division responsibilities regarding a shared work
program.

["Full-time hours" means not less than 30 and not more than 40
hours per week.]

“Health insurance and pension coverage” means employer-
provided health benefits, and retirement benefits under a defined
benefit plan, as defined in section 414(j) of the Internal Revenue
Code (26 U.S.C. 414(j)), or employer contributions under a defined
contribution plan, as defined in section 414(i) of the Interna
Revenue Code (26 U.S.C. 414(i)), which are incidents of
employment in addition to the cash remuneration earned.

“Shared work employer” means an employer who is providing a
shared work program approved by the division pursuant to section 2
of this act.

“Shared work program” means a program submitted by an
employer for approval by the division pursuant to section 2 of
P.L.2011, c.154 (C. 43:21-20.4) and approved by the division,
under which the employer requests short-time benefits to employees
in an affected unit of the employer to avert layoffs.

“Short-time benefits” means unemployment benefits payable to
employees of an affected unit under an approved shared work
program that are intended to be in lieu of [temporary] layoffs and
provided pursuant to sections 1 through 9 of this act, as
distinguished from unemployment benefits otherwise payable under
the New Jersey "unemployment compensation law," R.S. 43:21-1 et
seq.

“Usual weekly hours of work” means the usual hours of work for
an employee in the affected unit when that unit is operating on its

EXPLANATION —Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and isintended to be omitted in the law.

Matter underlined thusis new matter.
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regular basis, not to exceed forty hours and not including hours of
overtime work.
(cf: P.L.2011, c.154, s.1)

2. Section 2 of P.L.2011, c.154 (C.43:21-20.4) is amended to
read as follows:

2. An employer who has not less than 10 employees, who are
each employed for not less than 1,500 hours per year, may apply to
the division for approval to provide a shared work program, the
purpose of which is to stabilize the employer's work force during a
period of economic disruption by permitting the sharing of the work
remaining after a reduction in total hours of work. Any subsidizing
of seasonal employment during off season, [of employers who
traditionally use part-time employees,] or of temporary [part-time]
or intermittent employment on an ongoing basis, is contrary to the
purpose of a shared work program approved pursuant to this act.
The application for a shared work program shall be made according
to procedures and on forms specified by the division and shall
include whatever information the division requires. The division
may approve the program for a period of not longer than one year
and may, upon employer request, renew the approval of the
program [annually] for additional periods, each period not to
exceed one year. The division shall not approve an application
unless the employer:

a. (1) Certifies to the division that [it] the aggregate reduction
in work hours is in lieu of layoffs; (2) provides an estimate of the
number of employees who would have been laid off in the absence
of the program; and (3) certifies that the employer will not hire
additional [part-time or full-time] employees while short-time
benefits are being paid,;
benefits provided to participating employees before the application
was made, or make unreasonable revisions of workforce
productivity standards,

b. [Agrees with] Certifies to the division [not to reduce] that
health insurance or pension coverage, paid time off, or other
benefits, including retirement benefits under a defined benefit plan,
as defined in section 414(j) of the Internal Revenue Code (26
U.S.C. 414(])), or employer contributions under a defined
contribution plan, as defined in section 414(i) of the Internal
Revenue Code (26 U.S.C. 414(i)), will continue to be provided to
[ participating employees before the application was made, or] any
employee whose workweek is reduced under the program, that
those benefits will continue to be provided to employees
participating in the program under the same terms and conditions as
though the workweek of the employee had not been reduced or to
the same extent as other employees not participating in the program,
except that employer contributions to a defined contribution plan, as
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defined in section 414(i) of the Internal Revenue Code (26 U.S.C.
414(i)), may be reduced in proportion to the reduction of weekly
hours, and certifies to the division that the employer will not make
unreasonabl e revisions of workforce productivity standards;

c. Certifies to the division that any collective bargaining agent
representing the employees has entered into a written agreement
with the employer regarding the terms of the program, including
terms regarding attendance in training programs while receiving
short-time benefits, and provides a copy of the agreement to the
division; [and]

d. Provides, in the application, the effective date and duration
of the program, a description of the affected unit or units covered
by the program, including the number of employees in each unit,
the percentage of employees in the affected unit covered by the
program, identification of each individual employee in the affected
unit by name, social security number, and the employer’'s
unemployment tax account number and any other information
required by the division to identify program participants;

e.  Provides, in the application, a description of how the
employees in the affected units will be notified of the employer’s
participation in the shared work program if the application is
approved, including the means of notification for employees who
are members of collective bargaining units and employees who are
not members of a collective bargaining unit;

f. ldentifies the usual weekly hours of work for the employees
of the affected unit and the specific percentage by which their hours
will be reduced during all weeks covered by the program;

g. Certifies that participation in the program and its
implementation is consistent with the employer’s obligations under
all applicable federal and State laws; and

h. Agrees to provide the division with [whatever] any reports
or_other information, including access to employer records, the
division deems necessary to administer the shared work program
and monitor compliance with all agreements and certifications
required pursuant to this section.

The division shall approve or disapprove the program in writing
not more than 60 days after the receipt of the application and
promptly communicate the decision to the employer. A decision
disapproving the application shall clearly identify the reasons for
the disapproval. The disapproval shall be final, but the employer
shall be permitted to submit another application for approval of a
plan not earlier than 60 days from the date of disapproval.

(cf: P.L.2011, c.154, s.2)

3. Section 3 of P.L.2011, c.154 (C.43:21-20.5) is amended to
read as follows:

3. a Thedivision, on its own initiative or upon request of the
affected unit’s employees, may revoke approval of an employer's
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application previously granted [for good cause shown, including]
for any failure to comply with any agreement or certification
required pursuant to section 2 of this act, or any other conduct or
occurrences which the division determines to defeat the purpose,
intent and effective operation of a shared work program. The notice
of revocation shall be in writing and shall specify the reasons for
the revocation and the date on which the revocation is effective.

b. An employer may request modifications of an approved
shared work program by filing with the division a written request
identifying the specific proposed modifications and explaining the
need for the modifications. The division shall approve or
disapprove the modifications within 30 days and promptly
communicate to the employer the division’s decision and the date
on which the modification will take effect. The employer is not
required to obtain division approval to make a plan modification
which is not substantial, but is required to provide prompt, written
notice of the modification to the division, which shall require the
employer to request division approval of the modification if the
division finds the modification to be substantial. The division may
terminate the program if the employer fails to provide the notice
required by this subsection.

(cf: P.L.2011, c.154, s.3)

4. Section 4 of P.L.2011, c.154 (C.43:21-20.6) is amended to
read as follows:

4. An individual who is employed by an employer with a
shared work program approved by the division shall be eligible for
short-time benefits during a week if:

a. The individua was employed by the employer for not less
than 1,500 hours during the individual's base year;

b. The individual works for the employer at an affected unit
less than the individual's [normal full-time] usual weekly hours
[during the week] of work, and the employer has reduced the
individual's weekly hours of work pursuant to a shared work
program in effect during that week and approved by the division
pursuant to section 2 of this act;

c. The percentage of the reduction of the individual's work
hours below the individual's [normal full-time] usua weekly hours
[during a week] of work is not less than 10% and not more than
60%, with a corresponding reduction of wages;

d. Theindividua would be eligible for unemployment benefits
other than short-time benefits during the week, if the individual was
entiredly unemployed during that week and applied for
unemployment benefits other than short-time benefits; and

e. During the week, the individual is able to work and is
available [to work] for the individual's [normal full-time] usua
weekly hours [for] of work with the shared work employer or is
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[attending] participating in a training program [which is in
compliance with the provisions of paragraph (4) of] approved by
the division, including division-approved employer-sponsored
training, division-approved training funded under the Workforce
Investment Act of 1998, Pub.L.105-220 (29 U.S.C. s.2801 et seq.)
or the Workforce Development Partnership program established
pursuant to section 4 of P.L.1992, c.43 (C.34:15D-4), or any other
training approved by the division pursuant to subsection (c) of
R.S.43:21-4 [and the agreements and certifications required
pursuant to the provisions of section 2 of this act].

If the individual complies with the requirements of subsection e.
of this section, the individual shall not be subject to any other
requirement of the "unemployment compensation law," R.S.43:21-1
et seq., to be available for work and actively seeking work.

(cf: P.L.2011, c.154, s.4)

5. Section 5 of P.L.2011, c.154 (C.43:21-20.7) is amended to
read as follows:

5. The amount of short-time benefits paid to an eligible
individual shall, for any week, be equal to the individual's weekly
benefit rate multiplied by the percentage of reduction of his wages
resulting from reduced hours of work. The weekly benefit amount
shall be rounded off to the nearest dollar. An individual shall not
be paid short-time benefits [in excess of 26], for more than 52
weeks [during a benefit year, but the weeks] under a shared work
program. Weeks of short-time benefits may be nonconsecutive. An
individual shall not receive short-time benefits during any benefit
week in which the individual receives any other unemployment
benefits, with respect to the employment with the shared work
employer.

Total unemployment benefits paid to an individual during any
benefit year, including short-time benefits and al other
unemployment benefits, shall not exceed the maximum amount to
which the individual is entitled for all unemployment benefits other
than short-time benefits.

The following provision shall apply to an individual who is
employed by both a shared work employer and another employer
during weeks covered by a shared work program:

a. _|If combined hours of work in a week for both employers
result in a reduction of less than 10% of the usual weekly hours of
work with the shared work employer, the individual shall not be
entitled to benefits under the shared work program;

b. If combined hours of work in a week for both employers
result in a reduction of 10% or more of the usual weekly hours of
work with the shared work employer, the short-time benefit payable
to the individual shall be reduced for that week and be determined
by multiplying the weekly unemployment benefit amount for a
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week of total unemployment by the percentage by which the
combined hours of work have been reduced by 10% or more of the
individual's usual weekly hours of work;

c. If the individual worked a reduced percentage of the usual
weekly hours of work for the shared work employer and is available
for all of his usual hours of work with the shared work employer,
and the individual did not work any hours for the other employer,
either because of alack of work with that employer or because the
individual is excused from work with the other employer, the
individual shall be eligible for short-time benefits for that week.

An individual who is not provided any work during a week by a
shared work employer or any other employer and is otherwise
eligible for unemployment benefits shall be eligible for the full
amount of regular unemployment benefits to which the individual
otherwise would be eligible. An individual who is not provided any
work during a week by a shared work employer, but who works for
another employer and is otherwise eligible for unemployment
benefits shall be eligible for regular unemployment benefits for that
week subject to the disqualifying income and other provision
applicable to claims for reqular unemployment benefits.

An individual who has received all of the short-time benefits or a
combination of all of the short-time benefits and regular
unemployment benefits available in _a benefit year shall be
considered to be an exhaustee for the purposes of any extended
benefits provided pursuant to the provisions of the “Extended
Benefits Law,” sections 5 through 11 of P.L.1970, ¢.324 (C.43:21-
24.11 et seq.), and, if otherwise eligible under those provisions,
shall be eligible to receive extended benefits.

(cf: P.L.2011, c.154, s.5)

6. Section 6 of P.L.2011, c.154 (C.43:21-20.8) is amended to
read as follows:

6. A shared work program and payment of short-time benefits
to individuals under the program shall [begin with the first week
following approval of an application by] go into effect on the date
mutually agreed upon by employer and the division [or the first
week specified by the employer, whichever is later]. A shared
work program shall expire on the date specified in the notice of
approval, which shall be either the date at the end of the 12th full
calendar month after its effective date or an earlier date mutually
agreed upon by the employer and the division. The program shall
also expire upon the date of any revocation of approval of the
program by the division. An employer of an approved program
may terminate the program at any time upon written notice to the
division, and the division shall notify participating employees of the
affected unit of the termination. If a shared work program expires
or the employer terminates the program, the employer may, at any
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time after the expiration or termination date, submit a new
application for division approval of another shared work program.
(cf: P.L.2011, c.154, s.6)

7. Section 9 of P.L.2011, c.154 (C. 43:21-20.11) is amended to
read as follows:

9. If the United States Department of Labor finds any provision
of this act to be in violation of federal law, [all provisions] that
provision of this act shall be inoperative.

(cf: P.L.2011, c.154, s.9)

8. Thisact shall take effect immediately.

STATEMENT

This bill amends P.L.2011, c.154 (C.43:21-20.3 et seq.), the law
which permits employers to apply to the Division of Unemployment
and Temporary Disability Insurance for approval of shared work
programs, under which their employees may receive short-time
unemployment benefits. The purpose of a shared work program is
to stabilize an employer’s workforce during a period of economic
disruption by permitting the sharing of the work remaining after a
reduction in total hours of work. Under a division-approved shared
work program, workers who have their hours of work reduced may
receive “short-time” unemployment benefits for the lost hours of
work, while continuing to work at reduced hours with a
continuation of their health insurance and pension coverage and
other benefits.

The amendments to the law made by this bill bring the
provisions of that law into conformity with the requirements of
subsequently enacted federal legislation regarding shared work
programs, the "Layoff Prevention Act of 2012," Subtitle D of the
"Middle Class Tax Relief and Job Creation Act of 2012"
(Pub.L.112-96) (see 26 U.S.C. s.3306(V)).

The amendments are based on a model act provided by the U.S.
Department of Labor in an unemployment insurance program letter
issued to assist state agencies to comply with the act, UIPL No 22-
12, Change 1.

The principal changes made to the current law by the bill are:

1. Layoffs and work hour reductions no longer are required to
be temporary for short-time benefits to be provided;

2. The reduction of weekly work hours for a participating
employee may not exceed 60%;

3. The employer's written plan must provide for written
notification to employees of the program;

4. The employer’'s plan shall certify that the proposed plan
complies with applicable federal and State laws;
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5. The health, pension and other benefits are required to be
provided on the same terms and conditions as if the employees
work hours were not reduced, except that the dollar amount of an
employer’s contribution to a defined contribution pension plan may
be reduced in proportion to the reduction in work hours, and
benefits for program participants may be reduced if the benefits are
reduced in the same way for non-participating employees whose
hours are not reduced;

6. Plans may apply selectively to *“affected units’ of
employer’'s operations, such as specific plants, facilities,
departments, shifts or other definable units with two or more
employees,

7. More extensive information about affected employees and
the proposed reductions in work time are required for the
employer’s program application;

8. Procedures, due process standards and minimum and
maximum time limits are set with respect to the plans and division
action regarding plans, including approval of plans and
modification of plans and revocation of plan approval;

9. The maximum time period in which an employee may
receive benefits under a plan is increased from 26 to 52 weeks,
without increasing the maximum total amount of short-time and
regular unemployment benefits which may be paid in a base year,
which remains at 26 weeks; and

10. Specific provisions are made for the amount of benefits paid
in various cases involving workers who are employed
simultaneously by an employer with a shared work program and
one without a program; and

11. Give a more expansive treatment of what job training
programs are acceptable under short-time Ul benefit programs, by
including all division-approved, employer-provided training and all
training funded through the federal Workforce Investment Act or
the State Workforce Development Partnership program;

12. Clarify that workers, during the time that they are
participating in a shared work program and receiving short-time
benefits, are exempt not only from the requirements of the Ul law to
be “able” and “available” to work, but also from the requirement to
be “actively seeking” work;

13. Provide that if the USDOL finds that any provision of
P.L.2011, c.154 is out of compliance with federal requirements,
only that particular provision will be inoperative, not the entire law.



ASSEMBLY BUDGET COMMITTEE

STATEMENT TO

ASSEMBLY, No. 4189

STATE OF NEW JERSEY

DATED: JUNE 17, 2013

The Assembly Budget Committee reports favorably Assembly Bill
No. 4189.

This bill modifies P.L.2011, ¢.154 (C.43:21-20.3 et seq.), the law
which permits employers to apply to the Division of Unemployment
and Temporary Disability Insurance for approval of shared work
programs, under which their employees may receive short-time
unemployment benefits. The purpose of a shared work program is to
stabilize an employer’s workforce during a period of economic
disruption by permitting the sharing of the work remaining after a
reduction in total hours of work. Under a division-approved shared
work program, workers who have their hours of work reduced may
receive “short-time” unemployment benefits for the lost hours of work,
while continuing to work at reduced hours with a continuation of their
health insurance, pension coverage, and other benefits.

This bill brings the State's shared work program law into
conformity with the requirements of subsequently enacted federal
legislation, the "Layoff Prevention Act of 2012, Subtitle D of the
"Middle Class Tax Relief and Job Creation Act of 2012" (Pub.L.112-
96) (see 26 U.S.C. s.3306(V)).

The bill is based on a model act provided by the U.S. Department
of Labor in an unemployment insurance program letter issued to assist
state agencies to comply with the act, UIPL No 22-12, Change 1.

The principal changes made to current law by the bill are:

1. Layoffs and work hour reductions no longer are required to be
temporary for short-time benefits to be provided,

2. The reduction of weekly work hours for a participating
employee may not exceed 60%;

3. The employer’'s written plan must provide for written
notification to employees of the program;

4. The employer's plan shall certify that the proposed plan
complies with applicable federal and State laws,

5. The hedlth, pension, and other benefits are required to be
provided on the same terms and conditions as if the employees’ work
hours were not reduced, except that the dollar amount of an
employer’s contribution to a defined contribution pension plan may be
reduced in proportion to the reduction in work hours, and benefits for
program participants may be reduced if the benefits are reduced in the



same way for non-participating employees whose hours are not
reduced;

6. Plans may apply selectively to “affected units’ of employer’s
operations, such as specific plants, facilities, departments, shifts or
other definable units with two or more employees;

7. More extensive information about affected employees and the
proposed reductions in work time are required for the employer’s
program application;

8. Procedures, due process standards and minimum and maximum
time limits are set with respect to the plans and division action
regarding plans, including approval of plans and modification of plans
and revocation of plan approval;

9. The maximum time period in which an employee may receive
benefits under a plan is increased from 26 to 52 weeks, without
increasing the maximum total amount of short-time and regular
unemployment benefits which may be paid in a base year, which
remains at 26 weeks;

10. Specific provisions are made for the amount of benefits paid in
various cases involving workers who are employed simultaneously by
an employer with a shared work program and one without a program;

11. Give a more expansive treatment of what job training programs
are acceptable under short-time Ul benefit programs, by including all
division-approved, employer-provided training, and all training funded
through the federal Workforce Investment Act or the State Workforce
Development Partnership program;

12. Clarify that workers, during the time that they are participating
in a shared work program and receiving short-time benefits, are
exempt not only from the requirements of the Ul law to be “able” and
“available” to work, but also from the requirement to be “actively
seeking” work; and

13. Provide that if the USDOL finds that any provision of
P.L.2011, c.154 is out of compliance with federal requirements, only
that particular provision will be inoperative, not the entire law.

FISCAL IMPACT:
This bill is not certified as requiring a fiscal note.




STATEMENT TO

ASSEMBLY, No. 4189

with Assembly Floor Amendments
(Proposed by Assemblyman EGAN)

ADOPTED: JUNE 24, 2013

These Assembly amendments make changes to the bill that bring
the provisions of the bill into compliance with changes in federal law.
The amendments delete references to the qualifier that an individual
must be employed for not less than 1,500 hours per year with an
employer for purposes of short-time benefits eligibility.

The amendments also delete a provision requiring that all short-
time benefits paid to an individual must be charged to the account of
the employer that employs the individual while receiving the short-
time benefits. By deleting that provision, the amendments have the
effect of charging short-time benefits to employer accounts in the same
manner as any other unemployment benefits.

The Assembly also made technical amendments.



STATEMENT TO

[First Reprint]
ASSEMBLY, No. 4189

with Assembly Floor Amendments
(Proposed by Assemblyman EGAN)

ADOPTED: JUNE 27, 2013

These Assembly amendments make changes to the bill that bring
the provisions of the bill into compliance with changes in federal law.
The amendments delete a provision requiring that if any short-time
benefits are paid to an individual employed by an employer that
regularly makes payments in lieu of contributions for unemployment
benefits other than short-time benefits, then the employer is also liable
for payments in lieu of contributions for the entire amount of short-
time benefits paid to the individual .

For purposes of clarifying the manner in which employers are
liable for short-time benefits paid to their employees, the amendments
provide that any short-time benefits paid to an individual shall be
charged to the employer in the same manner as other unemployment
benefits pursuant to the “ unemployment compensation law.”



LEGISLATIVE FISCAL ESTIMATE
[ Second Reprint]
ASSEMBLY, No. 4189

STATE OF NEW JERSEY
215th LEGISLATURE

DATED: JULY 17, 2013

SUMMARY
Synopsis. Modifies short-time unemployment benefit law.
Type of Impact: Indeterminate; unemployment compensation insurance trust fund (Ul

trugt fund) and the State General Fund.
Agencies Affected: Department of Labor and Workforce Development

Fiscal | mpact 2013, and annually thereafter
State Cost

General Fund Indeterminate

(equal to State revenue)

State Revenue

General Fund Indeterminate

(equal to State cost)

Fiscal | mpact 2013 - 2015 2015 onward
State Expenditures

Ul trust fund Indeterminate decrease Indeterminate increase

The Office of Legislative Services estimates that Assembly Bill No. 4189 (2R) will likely
result in increased expenditures by the Department of Labor and Workforce Development for
promotion and administration of the shared work program, costs which will be reimbursed by
the federal government.

The bill may also result in reduced expenditures from the unemployment insurance (Ul) trust
fund of an indeterminate amount until August 22, 2015, because the shared work program
will now qualify for federal reimbursement of all Ul benefits paid to individuals participating
in the shared work program until August 22, 2015.

After the completion of the federal reimbursement of shared work benefits on August 22,
2015, the shared work program may result in increased expenditures from the Ul trust fund.

Office of Legidative Services Legidative Budget and Finance Office
Sate House Annex Phone (609) 292-8030
P.O. Box 068 -0OLS - Fax (609) 777-2442

Trenton, New Jersey 08625 www.njleg.state.nj.us
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Under certain limited circumstances, the shared work program may result in higher overall
Ul benefits being paid by the Ul trust fund to Ul beneficiaries.

BILL DESCRIPTION

Assembly Bill No. 4189 (2R) of 2013 amends P.L.2011, ¢.154 (C.43:21-20.3 et seq.), the law
which permits employers to apply to the Division of Unemployment and Temporary Disability
Insurance for approval of shared work programs, under which their employees may receive
short-time unemployment benefits. The purpose of a shared work program is to stabilize an
employer’s workforce during a period of economic disruption by permitting the sharing of the
work remaining after areduction in total hours of work. Under a division-approved shared work
program, workers who have their hours of work reduced may receive *“short-time”
unemployment benefits for the lost hours of work, while continuing to work at reduced hours
with a continuation of their health insurance and pension coverage and other benefits.

The amendments to the law made by this bill bring the provisions of that law into conformity
with the requirements of subsequently enacted federal legislation regarding shared work
programs, the "Layoff Prevention Act of 2012," Subtitle D of Title Il of the "Middle Class Tax
Relief and Job Creation Act of 2012" (Pub.L.112-96) (see 26 U.S.C. s.3306(V)).

FISCAL ANALYSIS

EXECUTIVE BRANCH

None received.

OFFICE OF LEGISLATIVE SERVICES

The Office of Legislative Services estimates that Assembly Bill No. 4189 (2R) will have an
indeterminate effect on the Ul trust fund and be cost neutral for the State General Fund. The bill
will most likely result in increased expenditures by the Department of Labor and Workforce
Development, which will be matched by increased funding from the federal government. It may
also result in decreased expenditures from the State Ul trust fund for Ul benefits until August
2015. However, after August 2015, the shared work program may result in increased
expenditures from the Ul trust fund. Due to uncertainty of the behavior of employers and
employees, cost savings and expenditures can not be quantified with any certainty at thistime.

The "Layoff Prevention Act of 2012," Subtitle D of Title Il of the "Middle Class Tax Relief
and Job Creation Act of 2012" (Pub.L.112-96) (see 26 U.S.C. s.3306(Vv)) (“the Act”), was signed
into law on February 22, 2012, and set up guidelines for state shared work programs. The Act
does not require states to adopt shared work programs, but establishes parameters for any states
that do establish shared work programs. The Act aso establishes funding for administrative costs
for states that implement shared work programs and for shared work program benefits paid in the
three years following enactment of the Act.

The Act provides that states may apply for federal grants for the implementation or improved
administration of a shared work program, or for promotion and enrollment of employers in a
shared work program. This may result in increased revenue, matched by expenditures for the
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administration and promotion of the shared work program by the Division of Unemployment and
Temporary Disability Insurance in the Department of Labor and Workforce Development.

The costs associated with the promotion of the shared work program are indeterminate as
they are dependent upon the actions of the department in promoting and administering the
program. The promotion could be quite extensive or could be minimal, and the activity level
would directly affect the costs of the promotion. Similarly, the costs of administration are
dependent upon the participation rates of employers and the associated need for the department
to provide services to the employers. Without input from the department, the costs related to the
administration are uncertain.

Additionally, Section 2162 of the Act provides that shared work benefit costs will be
reimbursed by the federal government and will not be charged to the Ul trust fund until August
22, 2015. After this time, benefits will be paid from the Ul trust fund for any individuals who
are participating in the shared work program. Although benefits paid to each individual
participating in the shared work program will not exceed the individual’s current maximum
allowable Ul benefits, it is possible in limited circumstances that the shared work program may
result in increased expenditures for Ul benefits to all participants in the shared work program
than if the shared work program did not exist.

To conform State law with the federal requirements of the Act, Assembly Bill No. 4189 (2R)
amends current State law to permit individuals to receive shared work benefits for a maximum of
52 weeks. Current law limits the shared work benefits to 26 weeks and thus restricts the
participating individuals from receiving their total allowable amount of Ul benefits while
participating in the shared work program. By extending the time and increasing the total amount
of benefits that could possibly be collected by an individual participating in the shared work
program, Assembly Bill No. 4189 (2R) may increase the total benefits paid through the shared
work program and result in increased expenditures from the Ul trust fund.

For example, if an employer planned to lay off one individual, but instead chose to
participate in the shared work program and retain two employees at a 50 percent workload for
one year, these two employees under the shared work program could receive 50 percent of their
Ul benefit for 52 weeks for atotal of 26 weeks of Ul benefits. Conversely, if the employer did
not participate in the shared work program and instead laid one person off and retained one
person at 100 percent, then only one person would receive 26 weeks of benefits, saving the Ul
trust fund the cost of one person’'s 26 weeks of benefits. However, due to uncertainty over
employers and employees behavior, it is not possible to determine the impact on the Ul trust
fund of the extension to 52 weeks.

In summary, due to uncertainty of the department’ s activities in promoting and administering
the shared work program, and ambiguity as to the behavior of employees and employers in
participating in the shared work program, it is not possible to quantify costs or savings
attributable to this bill.

Section: Commerce, Labor and Industry

Analyst: Robin C. Ford
Senior Fiscal Analyst

Approved: David J. Rosen
Legidative Budget and Finance Officer

This legislative fiscal estimate has been produced by the Office of Legislative Services due to the
failure of the Executive Branch to respond to our request for afiscal note.

This fiscal estimate has been prepared pursuant to P.L.1980, ¢.67 (C.52:13B-6 et seq.).
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AN AcCT concerning short-time unemployment benefits and
amending P.L.2011, c.154.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 1 of P.L.2011, c.154 (C.43:21-20.3) is amended to
read as follows:

1. For the purposes of this act:

“Affected unit” means a specified plant or other facility,
department, shift or other definable unit which includes two or more
employees to which an approved short-time benefits program
applies.

"Division" means the Division of Unemployment and Temporary
Disability Insurance of the Department of Labor and Workforce
Development, or any representative of the division responsible for
approval or other division responsibilities regarding a shared work
program.

"Full-time hours" means not less than 30 and not more than 40
hours per week.

“Health insurance and pension coverage” means employer-
provided health benefits, and retirement benefits under a defined
benefit plan, as defined in section 414(j) of the Internal Revenue
Code (26 U.S.C. 414(j)), or employer contributions under a defined
contribution plan, as defined in section 414(i) of the Internal
Revenue Code (26 U.S.C. 414(i)), which are incidents of
employment in addition to the cash remuneration earned.

"Shared work employer" means an employer who is providing a
shared work program approved by the division pursuant to section 2
of this act.

"Shared work program” means a program submitted by an
employer for approval by the division pursuant to section 2 of
P.L.2011, c.154 (C. 43:21-20.4) and approved by the division,
under which the employer requests short-time benefits to employees
in an affected unit of the employer to avert layoffs.

"Short-time benefits" means unemployment benefits payable to
employees of an affected unit under an approved shared work
program that are intended to be in lieu of [temporary] layoffs and
provided pursuant to sections 1 through 9 of this act, as
distinguished from unemployment benefits otherwise payable under
the New Jersey "unemployment compensation law," R.S. 43:21-1 et
seq.

“Usual weekly hours of work” means the usual hours of work for
afull-time or part-time employee in the affected unit when that unit

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and isintended to be omitted in the law.

Matter underlined thusis new matter.
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is operating on its reqular basis, not to exceed forty hours and not
including hours of overtime work.
(cf: P.L.2011, c.154, s.1)

2. Section 2 of P.L.2011, c.154 (C.43:21-20.4) is amended to
read as follows:

2. An employer who has not less than 10 employees, who are
each employed for not less than 1,500 hours per year, may apply to
the division for approval to provide a shared work program, the
purpose of which is to stabilize the employer's work force during a
period of economic disruption by permitting the sharing of the work
remaining after a reduction in total hours of work. Any subsidizing
of seasonal employment during off season, of employers who
traditionally use part-time employees, or of temporary part-time or
intermittent employment on an ongoing basis, is contrary to the
purpose of a shared work program approved pursuant to this act.
The application for a shared work program shall be made according
to procedures and on forms specified by the division and shall
include whatever information the division requires. The division
may approve the program for a period of not longer than one year
and may, upon employer request, renew the approval of the
program [annually] for additional periods, each period not to
exceed one year. The division shall not approve an application
unless the employer:

a. (1) Certifies to the division that [it] the aggregate reduction
in work hours is in lieu of layoffs; (2) provides an estimate of the
number of employees who would have been laid off in the absence
of the program; and (3) certifies that the employer will not hire
additional part-time or full-time employees while short-time
benefits are being paid,;

b. Agrees with the division not to reduce health insurance or
pension coverage, paid time off, or other benefits provided to
participating employees before the application was made, with the
benefits continuing to be provided under the same terms and
conditions as if the participating employees were working their
usual weekly hours, except that employer contributions to a defined
contribution plan, as defined in section 414(i) of the Internal
Revenue Code (26 U.S.C. 414(i)), may be reduced in proportion to
the reduction of weekly hours and except that a percentage
reduction may be made to any benefit of a participating employee if
an equivalent percentage reduction is made simultaneously to the
benefits of all non-participating employees in the affected unit, [or]
and agrees not to make unreasonable revisions of workforce
productivity standards;

c. Certifies to the division that any collective bargaining agent
representing the employees has entered into a written agreement
with the employer regarding the terms of the program, including
terms regarding attendance in training programs while receiving
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short-time benefits, and provides a copy of the agreement to the
division; [and]

d. Provides, in the application, the effective date and duration
of the program, a description of the affected unit or units covered
by the program, including the number of part-time and full-time
employees in each unit, the percentage of employees in the affected
unit covered by the program, identification of each individual
employee in the affected unit by name, social security number, and
the employer’s unemployment tax account number and any other
information required by the division to identify program
participants,

e. Provides, in the application, a description of how the
employees in the affected units will be notified of the employer’s
participation in the shared work program if the application is
approved, including the means of notification for employees who
are members of collective bargaining units and employees who are
not members of a collective bargaining unit;

f. ldentifies the usual weekly hours of work for the employees
of the affected unit and the specific percentage by which their hours
will be reduced during all weeks covered by the program;

g. Certifies that participation in the program and its
implementation is consistent with the employer’s obligations under
all applicable federal and State laws; and

h. Agrees to provide the division with [whatever] any reports
or_other information, including access to employer records, the
division deems necessary to administer the shared work program
and monitor compliance with all agreements and certifications
required pursuant to this section.

The division shall approve or disapprove the program in writing
not more than 60 days after the receipt of the application and
promptly communicate the decision to the employer. A decision
disapproving the application shall clearly identify the reasons for
the disapproval. The disapproval shall be final, but the employer
shall be permitted to submit another application for approval of a
plan not earlier than 60 days from the date of disapproval.

(cf: P.L.2011, c.154, s.2)

3. Section 3 of P.L.2011, c.154 (C.43:21-20.5 is amended to
read as follows:

3. a Thedivision, on its own initiative or upon request of the
affected unit’s employees, may, for good cause and at any time,
revoke approval of an employer's application previously granted
[for good cause shown, including]. Good cause shall include, but
not be limited to, an unreasonable revision of productivity
standards for the affected unit, or any other failure to comply with
any agreement or certification required pursuant to section 2 of this
act, or any other conduct or occurrences which the division
determines to defeat the purpose, intent and effective operation of a
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shared work program. The notice of revocation shall be in writing
and shall specify the reasons for the revocation and the date on
which the revocation is effective.

b. An employer may request modifications of an approved
shared work program by filing with the division a written request
identifying the specific proposed modifications and explaining the
need for the modifications. The division shall approve or
disapprove the modifications within 30 days and promptly
communicate to the employer the division’s decision and the date
on which the modification will take effect. The employer is not
required to obtain division approval to make a plan modification
which is not substantial, but is required to provide prompt, written
notice of the modification to the division, which shall require the
employer to request division approval of the modification if the
division finds the modification to be substantial. The division may
terminate the program if the employer fails to provide the notice
required by this subsection,

(cf: P.L.2011, c.154, s.3)

4. Section 4 of P.L.2011, c.154 (C.43:21-20.6) is amended to
read as follows:

4. An individual who is employed by an employer with a
shared work program approved by the division shall be eligible for
short-time benefits during a week if:

a.  The individua was employed by the employer for not less
than 1,500 hours during the individual's base year;

b. The individual works for the employer at an affected unit
less than the individual's normal full-time hours during the week,
and the employer has reduced the individual's weekly hours of work
pursuant to a shared work program in effect during that week and
approved by the division pursuant to section 2 of this act;

c. The percentage of the reduction of the individual's work
hours below the individual's normal full-time hours during a week
is not less than 10% and not more than 60%, with a corresponding
reduction of wages;

d. Theindividua would be eligible for unemployment benefits
other than short-time benefits during the week, if the individual was
entirely unemployed during that week and applied for
unemployment benefits other than short-time benefits; and

e. During the week, the individual is able to work and is
available to work the individual's normal full-time hours for the
shared work employer or is attending a training program which isin
compliance with the provisions of paragraph (4) of subsection (c) of
R.S.43:21-4 and the agreements and certifications required pursuant
to the provisions of section 2 of this act.

(cf: P.L.2011, c.154, s.4)
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5. Section 5 of P.L.2011, c.154 (C.43:21-20.7) is amended to
read as follows:

5. The amount of short-time benefits paid to an eligible
individual shall, for any week, be equal to the individual's weekly
benefit rate multiplied by the percentage of reduction of his wages
resulting from reduced hours of work. The weekly benefit amount
shall be rounded off to the nearest dollar. An individua shall not
be paid short-time benefits [in excess of 26], for more than 52
weeks during a benefit year[, but the weeks]. Weeks of short-time
benefits may be nonconsecutive. An individual shall not receive
short-time benefits during any benefit week in which the individual
receives any other unemployment benefits, with respect to the
employment with the shared work employer.

Total unemployment benefits paid to an individual during any
benefit year, including short-time benefits and all other
unemployment benefits, shall not exceed the maximum amount to
which the individual is entitled for all unemployment benefits other
than short-time benefits.

The following provision shall apply to an individual who is
employed by both a shared work employer and another employer
during weeks covered by a shared work program:

a._If combined hours of work in a week for both employers
result in a reduction of less than 10% of the usual weekly hours of
work with the shared work employer, the individual shall not be
entitled to benefits under the share work program;

b. If combined hours of work in a week for both employers
result in a reduction of 10% or more of the usual weekly hours of
work with the shared work employer, the short-time benefit payable
to the individual shall be reduced for that week and be determined
by multiplying the weekly unemployment benefit amount for a
week of total unemployment by the percentage by which the
combined hours of work have been reduced by 10% or more of the
individuals usual weekly hours of work;

c. If the individual worked a reduced percentage of the usual
weekly hours of work for the shared work employer and is available
for all of his usual hours of work with the shared work employer,
and the individual did not work any hours for the other employer,
either because of alack of work with that employer or because the
individual is excused from work with the other employer, the
individual shall be eligible for short-time benefits for that week.

An individual who is not provided any work during a week by a
shared work employer or any other employer and is otherwise
eligible for unemployment benefits shall be eligible for the full
amount of regular unemployment benefits to which the individual
otherwise would be eligible. An individual who is not provided any
work during a week by a shared work employer, but who works for
another employer and is otherwise eligible for unemployment
benefits shall be eligible for regular unemployment benefits for that
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week subject to the disqualifying income and other provision
applicable to claims for reqgular unemployment benefits.

An individual who has received all of the short-time benefits or a
combination of all of the short-time benefits and regular
unemployment benefits available in _a benefit year shall be
considered to be an exhaustee for the purposes of any extended
benefits provided pursuant to the provisions of the “Extended
Benefits Law,” sections 5 through 11 of P.L.1970, c.324 (C.43:21-
24.11 et seq.), and, if otherwise eligible under those provisions,
shall be eligible to receive extended benefits.

(cf: P.L.2011, c.154, s.5)

6. Section 6 of P.L.2011, c.154 (C.43:21-20.8) is amended to
read as follows:

6. A shared work program and payment of short-time benefits
to individuals under the program shall [begin with the first week
following approva of an application by] go into effect on the date
mutually agreed upon by employer and the division [or the first
week specified by the employer, whichever is later]. A shared
work program shall expire on the date specified in the notice of
approval, which shall be either the date at the end of the 12th full
calendar month after its effective date or an earlier date mutually
agreed upon by the employer and the division. The program shall
also expire upon the date of any revocation of approval of the
program by the division. An employer of an approved program
may terminate the program at any time upon written notice to the
division, and the division shall notify participating employees of the
affected unit of the termination. If a shared work program expires
or the employer terminates the program, the employer may, at any
time after the expiration or termination date, submit a new
application for division approval of another shared work program.
(cf: P.L.2011, c.154, s.6)

7. Thisact shall take effect immediately.

STATEMENT

This bill amends P.L.2011, ¢.154 (C.43:21-20.3 et seq.), the law
which permits employers to apply to the Division of Unemployment
and Temporary Disability Insurance for approval of shared work
programs, under which their employees may receive short-time
unemployment benefits. The purpose of a shared work program is
to stabilize an employer’s workforce during a period of economic
disruption by permitting the sharing of the work remaining after a
reduction in total hours of work. Under a division-approved shared
work program, workers who have their hours of work reduced may
receive “short-time” unemployment benefits for the lost hours of
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work, while continuing to work at reduced hours with a
continuation of their health insurance and pension coverage and
other benefits.

The amendments of this bill bring the provisions of that law into
conformity with the requirements of subsequently enacted federal
legislation regarding shared work programs, the "Layoff Prevention
Act of 2012," Subtitle D of the "Middle Class Tax Relief and Job
Creation Act of 2012" (Pub.L.112-96) (see 26 U.S.C. s.3306(V)).
The amendments are based on a model act provided by the U.S.
Department of Labor in an unemployment insurance program letter
(UIPL) issued to assist state agencies to comply with the act (UIPL
No 22-12, Change 1).

The principal changes made to the current law by the bill are:

1. Layoffs and work hour reductions no longer are required to
be temporary for short-time benefits to be provided;

2. The reduction of weekly work hours for a participating
employee may not exceed 60%;

3. The employer's written plan must provide for written
notification to employees of the program;

4. The employer’s plan shall certify that the proposed plan
complies with applicable federal and State laws;

5. The health, pension and other benefits are required to be
provided on the same terms and conditions as if the employees
work hours were not reduced, except that the dollar amount of an
employer’s contribution to a defined contribution pension plan may
be reduced in proportion to the reduction in work hours, and
benefits for program participants may be reduced if the benefits are
reduced in the same way for non-participating employees whose
hours are not reduced;

6. Plans may apply selectively to *“affected units’ of
employer’'s operations, such as specific plants, facilities,
departments, shifts or other definable units with two or more
employees,

7. More extensive information about affected employees and
the proposed reductions in work time are required for the
employer’s program application;

8. Procedures, due process standards and minimum and
maximum time limits are set with respect to the plans and division
action regarding plans, including approval of plans and
modification of plans and revocation of plan approval;

9. The maximum time period in which an employee may
receive benefits under a plan is increased from 26 to 52 weeks,
without increasing the maximum total amount of short-time and
regular unemployment benefits which may be paid in a base year,
which remains at 26 weeks; and

10. Specific provisions are made for the amount of benefits paid
in various cases involving workers who are employed
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1 simultaneously by an employer with a shared work program and
2 one without a program.



SENATE LABOR COMMITTEE

STATEMENT TO

SENATE, No. 2741

with committee amendments

STATE OF NEW JERSEY

DATED: MAY 9, 2013

The Senate Labor Committee reports favorably and with
committee amendments Senate Bill No. 2741.

As amended by the committee, this bill amends P.L.2011, c.154
(C.43:21-20.3 et seq.), the law which permits employers to apply to
the Division of Unemployment and Temporary Disability Insurance
for approval of shared work programs, under which their employees
may receive short-time unemployment benefits. The purpose of a
shared work program is to stabilize an employer’s workforce during a
period of economic disruption by permitting the sharing of the work
remaining after a reduction in total hours of work. Under a division-
approved shared work program, workers who have their hours of work
reduced may receive “short-time” unemployment benefits for the lost
hours of work, while continuing to work at reduced hours with a
continuation of their health insurance and pension coverage and other
benefits.

The amendments to the law made by this bill bring the provisions
of that law into conformity with the requirements of subsequently
enacted federal legidation regarding shared work programs, the
"Layoff Prevention Act of 2012," Subtitle D of the "Middle Class Tax
Relief and Job Creation Act of 2012" (Pub.L.112-96) (see 26 U.S.C.
$.3306(V)).

The amendments are based on a model act provided by the U.S.
Department of Labor in an unemployment insurance program letter
issued to assist state agencies to comply with the act, UIPL No 22-12,
Change 1.

The principal changes made to the current law by the bill are:

1. Layoffs and work hour reductions no longer are required to be
temporary for short-time benefits to be provided,

2. The reduction of weekly work hours for a participating
employee may not exceed 60%;

3. The employer's written plan must provide for written
notification to employees of the program;

4. The employer's plan shal certify that the proposed plan
complies with applicable federal and State laws,



5. The health, pension and other benefits are required to be
provided on the same terms and conditions as if the employees' work
hours were not reduced, except that the dollar amount of an
employer’s contribution to a defined contribution pension plan may be
reduced in proportion to the reduction in work hours, and benefits for
program participants may be reduced if the benefits are reduced in the
same way for non-participating employees whose hours are not
reduced;

6. Plans may apply selectively to “affected units’ of employer’s
operations, such as specific plants, facilities, departments, shifts or
other definable units with two or more employees;

7. More extensive information about affected employees and the
proposed reductions in work time are required for the employer’s
program application;

8. Procedures, due process standards and minimum and maximum
time limits are set with respect to the plans and division action
regarding plans, including approval of plans and modification of plans
and revocation of plan approval;

9. The maximum time period in which an employee may receive
benefits under a plan is increased from 26 to 52 weeks, without
increasing the maximum total amount of short-time and regular
unemployment benefits which may be paid in a base year, which
remains at 26 weeks; and

10. Specific provisions are made for the amount of benefits paid in
various cases involving workers who are employed simultaneously by
an employer with a shared work program and one without a program.

The amendments adopted by the committee:

1. Eliminate the current restriction that the short-time benefit
programs be limited to full-time workers, by deleting, throughout the
bill, all references to full-time and part-time workers;

2. Give amore expansive treatment of what job training programs
are acceptable under short-time Ul benefit programs, by including all
division-approved, employer-provided training and all training funded
through the federa Workforce Investment Act or the State Workforce
Development Partnership program;

3. Clarify that workers, during the time that they are participating
in a shared work program and receiving short-time benefits, are
exempt not only from the requirements of the Ul law to be “able” and
“available” to work, but also from the requirement to be “actively
seeking” work;

4. Stipulate that a participating worker may receive short-time
benefits up to 52 weeks under a shared work program, not up to 52
weeks during a benefit year; and

5. Provide that if the USDOL finds that any provision of
P.L.2011, c.154 is out of compliance with federal requirements, only
that particular provision will be inoperative, not the entire law.



STATEMENT TO

[First Reprint]
SENATE, No. 2741

with Senate Floor Amendments
(Proposed by Senator BUCCO)

ADOPTED: NOVEMBER 18, 2013

These Senate amendments make the following changes to bring the
provisions of the bill into compliance with federal law:

1. Delete the requirement that an individual must be employed for
not less than 1,500 hours per year with an employer for purposes of
short-time benefits eligibility; and

2. Delete a provision requiring that al short-time benefits paid to
an individual must be charged to the account of the employer that
employs the individual while receiving the short-time benefits. By
deleting that provision, the amendments have the effect of charging
short-time benefits to employer accounts in the same manner as any
other unemployment benefits.

As amended, this bill isidentical to Assembly Bill No. 4189 (2R).
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SUBJECT: Short-Time Compensation Provisions in the Middle Class Tax Relief and Job

1.

Creation Act of 2012

Purpose. To provide model legislation for states to use in implementing the provisions in
Subtitle D of Title II of the Middle Class Tax Relief and Job Creation Act of 2012 on short-
time compensation or “worksharing” programs, and to provide additional guidance to the
state agencies about the new definition of short-time compensation in Federal unemployment
compensation law.

2. References. ' .

o Section 194 of the Tax Equity and Fiscal Responsibility Act (TEFRA) of 1982 (Public
Law (Pub. L.) 97-248);

¢ Section 401 of the Unemployment Compensation Amendments of 1992 (Pub. L.102-
318);

o The Layoff Prevention Act of 2012 (Subtitle D) Title II of the Middle Class Tax Relief
and Job Creation Act of 2012, (Pub. L. 112-96),

o Federal Unemployment Tax Act (FUTA; 26 U.S.C. 3301 et seq.);

o Section 303(a)(5) of the Social Security Act (SSA);

o Sections 414(i) and (j) of the Internal Revenue Code (IRC); and

e  Unemployment Insurance Program Letter (UIPL) No. 45-92. Unemployment
Compensation Amendments of 1992 (P.L. 102-318) - Provisions Affecting the Federal-
State Unemployment Compensation (UC) Program;

e UIPL No. 22-12. Short-Time Compensation Provisions in the Middle Class Tax Relief
and Job Creation Act of 2012

3. Background. Short-time compensation (STC), also known as work-sharing or shared work

programs, preserves employees’ jobs and employers’ trained workforces from distuptions to

a firm’s regular business activity by reducing hours of work for an entire group of affected

employees rather than by laying off some employees while others continue to work their

regular work schedule. STC provides a portion of a weekly unemployment compensation

(UC) payment to certain individuals whose work weeks have been reduced. STC cushions

the adverse effect of the reduction in business activity on workers and ensures that these
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workers will be available to resume prior employment levels when business demand
increases.

Initially, the TEFRA of 1982 authorized states to implement temporary STC programs using

funds from their accounts in the Unemployment Trust Fund (UTF). In UIPL No. 39-83, the

Department of Labor (Department) issued model legislation to the states to implement these

temporary STC programs. This UIPL expired on September 30, 1985. The Unemployment
Compensation Amendments of 1992 added permanent statutory authority for states to fund «
STC from their accounts in the UTF and established certain requirements in its definition of
an STC program.

On February 22, 2012, the President signed into law the Middle Class Tax Relief and Job
Creation Act of 2012 (the Act), which contains many provisions concerning the UC program.
In UIPL No. 22-12, the Department provided guidance to states about the minimum
conformity requirements for the new definition of STC in the Act.. Section 2165 of the Act
also required the Secretary of Labor, after consultation with stakeholders, to develop model
legislation, guidance, and reporting requirements for use by states in developing and enacting
STC programs.

As required by Section 2165(c) of the Act, the Department consulted with employers, labor
organizations, state workforce agencies, and other program experts about model legislative
language, guidance, and reporting. A Notice of Listening Sessions on Implementation of
Unemployment Insurance Provisions of the Middle Class Tax Relief and Job Creation Act of
2012 (Pub. L. 112-96) was published at 77 Federal Register 16074 (March 19, 2012) and
two listening sessions were held. Recordings of these sessions are at:

https://www.workforce3one.org/view/5001206850055897580/info and
https://www.workforce3one.org/view/5001206850373490082/info.

. The Listening Sessions. In these sessions, the Department explained that the term “short-
time compensation” is defined in new subsection (v) of Section 3306, FUTA, which became
effective on the date of enactment of the Act, February 22, 2012. States are not required to
enact an STC program into law; however, states enacting a new STC law may not operate an
STC program that does not conform to this definition. The Act provides states with current
STC laws a transitional period to conform to the new requirements, which is discussed in
UIPL No. 22-12. Section 3306(v)(10), FUTA, provides that “upon request by the State and
approval by the Secretary of Labor” additional provisions may be included in a State STC
law if these are “determined to be appropriate for purposes of a short-time compensation
program.”

During the listening sessions, some stakeholders expressed the opinion that the model
language should be limited to that which is necessary to conform to the new definition and
that no other requirements be included in the model legislation. Some states have STC laws
that have been in place since the 1980s, and expressed an interest in keeping the model
language as consistent with the model language in UIPL No. 39-83 as the new definition of
Section 3306(v), FUTA, would allow. Some states inquired about the approval process




provided in Section 3306(v)(10), FUTA, if their current law contained additional provisions
beyond the minimum conformity requirements.

. The Model Legislation. The Department agrees with the stakeholders that the model
legislation should be limited to what is necessary to conform to the new definition of an STC
program. The Department also agrees that the model legislation be tailored in such a way
that those states that currently have STC laws based on the 1983 guidance should not be
required to amend their STC laws if these laws are appropriate for an STC program that
meets the definition in Section 3306(v), FUTA. Therefore, the Department has developed
model language based upon the 1983 model language that has been updated and revised to
assist states in enacting conforming legislation. States are not required to use the model
language but if a state enacts a law using the model language provided it will be in
-conformity with the new definition of a short-time compensation program in Section
3306(v), FUTA.

As noted above, several states have operated STC programs since the 1980°s consistent with
the previous model language. These state laws may contain additional provisions for an STC
program other than the provisions necessary to conform to the new definition of an STC
program. These additional provisions concern the size of the affected unit in an STC
program; limitations on participation in the STC program by employers who are either
maximum rated employers in the state experience rating system or delinquent in the payment
of contributions, penalties or interest; or include a requirement that, if the affected unit is
covered under a collective bargaining agreement, the bargaining agent must agree to the plan.
These provisions were recommended in the previous model] language and were not addressed
in the Act. The Department considers these provisions appropriate for the operation of an
STC program, and a state law containing these optional provisions will be in conformity with
the new definition of an STC program. . The approval of these provisions is made under the
Secretary’s authority under Section 3306(v)(10), FUTA, to permit such additional provisions
- that are appropriate for an STC program. The model language clearly identifies these as
optional provisions should a state wish to include them in any new enactment, or if a state
currently has these provisions in its STC law.

Approval of other additional provisions not included in model language that a state
wishes to be considered appropriate for an STC program. Section 3306(v)(10), FUTA,
provides flexibility to states to request approval by the Secretary of Labor of other provisions
that a state wishes to be considered appropriate for an STC program. This UIPL details the
procedure for a state with an additional provision[s] in its STC law, or a state developing
legislation to enact a new STC law that wishes to add such an additional provision in its STC :
law, to request approval by the Secretary of Labor. We strongly encourage states to consult |
with the Department before enacting any optional provisions other than those identified in
the model legislation. Any additional provision must be consistent with how an STC
program is defined in Sections 3306(v)(1) through (9), FUTA.

An authorized representative of the state (normally this would be the Administrator of the
State Agency) must request, in writing, that the Department approve any additional optional
provisions as appropriate for a STC program.



Any request to approve an additional provision a state considers appropriate for a STC
program must include the text of the additional provision; a citation where the state proposes
to codify the additional provision in its state law; a description of the provision and a detailed
rationale as to why the state considers the provision appropriate for a STC program; and a
request that the Department approve the provision.

The request must be addressed to:

Gay Gilbert

Administrator

Office of Unemployment Insurance

200 Constitution Ave N.W. Room S-4524
Washington, D.C., 20210

A PDF of the request may also be sent electronically to:

STC Applications@dol.gov

. Action Requested. Statc Administrators are requested to provide this information to

appropriate staff.

. Inquiries. InQuiries should be directed to the appropriate regional office.

. Aftachment. Draft Language and Commentary to Implement a Short-Time Compensation

Program.



Draft Language and Commentary to Implement a Short-Time Compensation

Program

I.  Draft Language

A. Definitions

1.

The term “affected unit” means a specified plant, department, shift, or
other definable unit which includes or more workers to which an
approved short-time compensation plan applies.

The term “Director” means the state agency official designated to
perform primary oversight of the unemployment compensation
program, or any delegate or subordinate responsible for approving
applications for participation in a short-time compensation plan.

The term “health and retirement benefits” means employer-provided
health benefits, and retirement benefits under a defined benefit pension
plan (as defined in section 414(j) of the Internal Revenue Code or
contributions under a defined contribution plan (defined in section
414(i) of such Code), which are incidents of employment in addition to
the cash remuneration earned.

The term “short-time compensation” means the unemployment
benefits payable to employees in an affected unit under an approved
short-time compensation plan, as distinguished from the
unemployment benefits otherwise payable under the unemployment
compensation provisions of a State law.

The tern “short-time compensation plan” means a plan submitted by
an employer, for approval by the Director, under which the employer
requests the payment of short-time compensation to workers in an
affected unit of the employer to avert layoffs.

The term “usual weekly hours of work™ means the usual hours of work
for full-time or part-time employees in the affected unit when that unit
is operating on its regular basis, not to exceed forty hours and not
including hours of overtime work.

The term “unemployment compensation” means the unemployment
benefits payable under this Act other than short-time compensation
and includes any amounts payable pursuant to an agreement under any



Federal law providing for compensation, assistance, or allowances
with respect to unemployment.

B.  Application to Participate in the Short-Time Compensation Program

An employer wishing to participate in the short-time compensation program
shall submit a signed written short-time compensation plan to the Director for
approval. The Director shall develop an application form to request approval
of a short-time compensation plan and an approval process. The application
shall include:

1. The affected unit (or units) covered by the plan, including the number
of full-time or part-time workers in such unit, the percentage of _
workers in the affected unit covered by the plan, identification of each
individual employee in the affected unit by name, social security
number, and the employer’s unemployment tax account number and
any other information required by the Director to identify plan
participants.

2. A description of how workers in the affected unit will be notified of -
the employer’s participation in the short-time compensation plan if
such application is approved, including how the employer will notify
those workers in a collective bargaining unit as well as any workers in
the affected unit who are not in a collective bargaining unit. If the
employer will not provide advance notice to workers in the affected
unit, the employer shall explain in a statement in the application why it
is not feasible to provide such notice.

3.  Arequirement that the employer identify the usual weekly hours of
work for employees in the affected unit and the specific percentage by
which their hours will be reduced during all weeks covered by the
plan. An application shall specify the percentage of reduction for
which a short-time compensation application may be approved which
shall be not less than 10 percent and not more than 60 percent. If the
plan includes any week for which the employer regularly provides no
work (due to a holiday or other plant closing), then such week shall be
identified in the application.

4.  Certification by the employer that, if the employer provides health
benefits and retirement benefits under defined benefit pension plans
(as defined in section 414(j) of the Internal Revenue Code) or
contributions under a defined contribution plan (defined in section
414(i) of such Code) to any employee whose usual weekly hours of
work are reduced under the program, such benefits will continue to be
provided to employees participating the short-time compensation
program under the same terms and conditions as though the usual



weekly hours of work of such employee had not been reduced or to the
same extent as other employees not participating in the short-time
compensation program.

For defined benefit retirement plans, the hours that are reduced under
the short-time compensation plan shall be credited for purposes of
participation, vesting, and accrual of benefits as though the usual
weekly hours of work had not been reduced. The dollar amount of
employer contributions to a defined contribution plan that are based on
a percentage of compensation may be less due to the reduction in the
employee’s compensation.

Notwithstanding the above, an application may contain the required
certification when a reduction in health and retirement benefits
scheduled to occur during the duration of the plan will be applicable
equally to employees who are not participating in the short-time
compensation program and to those employees who are participating.

5. Certification by the employer that the aggregate reduction in work
hours is in lieu of layoffs (temporary or permanent layoffs, or both).
The application shall include an estimate of the number of workers
who would have been laid off in the absence of the short-time
compensatign plan.

6.  Agreement by the employer to: furnish reports to the Director relating
to the proper conduct of the plan; allow the Director or his authorized
representatives access to all records necessary to approve or
disapprove the plan application, after approval of a plan, to monitor
and evaluate the plan; and follow any other directives the Director
deems necessary for the agency to implement the plan and which are
consistent with the requirements for plan applications.

7. Certification by the employer that participation in the short-time
compensation plan and its implementation is consistent with the
employer’s obligations under applicable Federal and State laws.

8.  The effective date and duration of the plan that shall expire not later
than the end of the 12% full calendar month after the effective date.

9.  Any other provision added to the application by the Director that the
United States Secretary of Labor determines to be appropriate for

purposes of a short-time compensation program.

C. Approval and Disapproval of the Short-time Compensation Plan




The Director shall approve or disapprove a short-time compensation plan
in writing within __ days of its receipt and promptly communicate the
decision to the employer. A decision disapproving the plan shall clearly
identify the reasons for the disapproval. The disapproval shall be final,
but the employer shall be allowed to submit another short-time
compensation plan for approval not earlier than __ days from the date of
the disapproval.

D. Effective Date and Duratio_n of the Short-time Compensation Plan

A short-time compensation plan shall be effective on the date that is
mutually agreed upon by the employer and the Director, which shall be
specified in the notice of approval to the employer. The plan shall expire
on the date specified in the notice of approval, which shall be either the
date at the end of the 12th full calendar month after its effective date or an
earlier date mutually agreed upon by the employer and the Director.
However, if a short-time compensation plan is revoked by the Director
under paragraph E of this Act, the plan shall terminate on the date
specified in the Director's written order of revocation. An employer may
terminate a short-time compensation plan at any time upon written notice
to the Director. Upon receipt of such notice from the employer, the
Director shall promptly notify each member of the affected unit of the
termination date. An employer may submit a new application to
participate in another short-time compensation plan at any time after the
expiration or termination date.

E. Revocation of Approval

The Director may revoke approval of a short-time compensation plan for
good cause at any time, including upon the request of any of the affected
unit's employees. The revocation order shall be in writing and shall
specify the reasons for the revocation and the date the revocation is
effective.

The Director may periodically review the operation of each employer’s
short-time compensation plan to assure that no good cause exists for
revocation of the approval of the plan. Good cause shall include, but not
be limited to, failure to comply with the assurances given in the plan,
unreasonable revision of productivity standards for the affected unit,
conduct or occurrences tending to defeat the intent and effective operation
of the short-time compensation plan, and violation of any criteria on which
approval of the plan was based.

F. Modification of an Approved Short-time Compensation Plan




An employer may request a modification of an approved plan by filing a
written request to the Director, The request shall identify the specific
provisions proposed to be modified and provide an explanation of why the -
proposed modification js appropriate for the short-time compensation
plan. The Director shall approve or disapprove the proposed modification
in writing within ~ days of receipt and promptly communicate the
decision to the employer.

The Director, in his or her discretion, may approve a request for
modification of the plan based on conditions that have changed since the
plan was approved provided that the modification is consistent with and
supports the purposes for which the plan was initially approved. A
modification does not extend the expiration date of the original plan, and

‘the Director must promptly notify the employer whether the plan

modification has been approved and, if approved, the effective date of the
modification.

An employer is not required to request approval of a plan modification
from the Director if the change is not substantial, but the employer must
report every change to the plan to the Director promptly and in writing.
The Director may terminate an employer’s plan if the employer fails to
meet this reporting requirement. If the Director determines that the
reported change is substantial, the Director shall require the employer to
request a modification to the plan.

Eligibility for Short-Time Compensation

An individual is eligible to receive short-time compensation with respect
to any week only if the individual is monetarily eligible for unemployment
compensation, not otherwise disqualified for unemployment
compensation, and:

(1) During the week, the individual is employed as a member of an
affected unit under an approved short-time compensation plan, which was
approved prior to that week, and the plan is in effect with respect to the
week for which short-time compensation is claimed.

(2) Notwithstanding any other provisions of this Act relating to
availability for work and actively seeking work, the individual is available
for the individual’s usual hours of work with the short-time compensation
employer, which may include, for purposes of this section, participating in
training to enhance job skills that is approved by the Director such as
employer-sponsored training or training funded under the Workforce
Investment Act of 1998.



(3) Notwithstanding any other provision of law, an individual covered by
a short-time compensation plan is deemed unemployed in any week during
the duration of such plan if the individual’s remuneration as an employee
in an affected unit is reduced based a reduction of the individual’s usual
weekly hours of work under an approved short-time compensation plan.

H. Benefits

1. The short-time compensation weekly benefit amount shall be the
product of the regular weekly unemployment compensation amount
for a week of total unemployment multiplied by the percentage of
reduction in the individual's usual weekly hours of work.

2. Anindividual may be eligible for short-time compensation or
unemployment compensation, as appropriate, except that no individual
shall be eligible for combined benefits in any benefit year in an
amount more than the maximum entitlement established for regular
unemployment compensation, nor shall an individual be paid short-
time compensation benefits for more than 52 weeks under a short-time
compensation plan.

3. The short-time compensation paid to an individual shall be deducted
from the maximum entitlement amount of regular unemployment
compensation established for that individual's benefit year.

4.  Provisions applicable to unemployment compensation claimants shall
apply to short-time compensation claimants to the extent that they are
not inconsistent with short-time compensation provisions. An
individual who files an initial claim for short-time compensation
benefits shall receive a monetary determination.

5. The following provisions apply to individuals who work for both a
short-time compensation employer and another employer during
weeks covered by the approved short-time compensation plan.

(a) If combined hours of work in a week for both employers does not
result in a reduction of ‘at least 10 percent (or, if higher, the minimum
percentage of reduction required to be eligible for a short-time
compensation benefit as provided in State law) of the usual weekly
hours of work with the short-time employer, the individual shall not be
entitled to benefits under these short-time compensation provisions.

(b) Ifthe combined hours of work for both employers results in a
reduction equal to or greater than 10 percent (or, if higher, the
minimum percentage reduction required to be eligible for a short-time



compensation benefit as provided in state law) of the usual weekly
hours of work for the short-time compensation employer, the short-
time compensation benefit amount payable to the individual is reduced
for that week and is determined by multiplying the weekly
unemployment benefit amount for a week of total unemployment by
the percentage by which the combined hours of work have been
reduced by 10 percent (or, if higher, the minimum percentage
reduction required to be eligible for a short-time compensation benefit
as provided in state law ) or more of the individual’s usual weekly
hours of work. A week for which benefits are paid under this
provision shall be reported as a week of short-time compensation.

(¢) If an individual worked the reduced percentage of the usual .
weekly hours of work for the short-time compensation employer and is
available for all his usual hours of work with the short-time
compensation employer, and the individual did not work any hours for
the other employer, either because of the lack of work with that
employer or because the individual is excused from work with the
other employer, the individual shall be eligible for short-time
compensation for that week. The benefit amount for such week shall
be calculated as provided in | of this section.

6.  An individual who is not provided any work during a week by the
~ short-time compensation employer, or any other employer, and who is
otherwise eligible for unemployment compensation shall be eligible
for the amount of regular unemployment compensation to which they
would otherwise be eligible.

7.  Anindividual who is not provided any work by the short-time
compensation employer during a week, but who works for another
employer and is otherwise eligible may be paid unemployment
compensation for that week subject to the disqualifying income and
other provisions applicable to claims for regular compensation.

I. Charging Short-Time Compensation Benefits

Short-time compensation shall be charged to employers' experience rating
accounts in the same manner as unemployment compensation is charged
under the State law. Employers liable for payments in lieu of contributions
shall have short-time compensation attributed to service in their employ in
the same manner as unemployment compensation is attributed.'

! For a limited time period, as discussed in UIPL No. 22-12, a state may relieve an
employer of charges or not require reimbursement for STC benefits if they are
subject to 100 percent reimbursement by the Federal government.
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J.  Extended Benefits

An individual who has received all of the short-time compensation or
combined unemployment compensation and short-time compensation
available in a benefit year shall be considered an exhaustee for purposes of
extended benefits, as provided under the provisions of section __, and, if
otherwise eligible under those provisions, shall be eligible to receive extended
benefits.

Commentary on Draft Language for a Short-Time Compensation Program

A State is not required to operate a short-time compensation or “STC” program.
However, if it does so, the program must be consistent with the requirements of
Section 3306(v) of the Federal Unemployment Tax Act (FUTA) as added by The
Layoff Prevention Act of 2012 (Subtitle D of Title 11 of Public Law (Pub. 1..) 112~
96). Section 3306(v), FUTA, provides the criteria that a State must follow to assure
that approval of an STC plan is consistent with Federal requirements. The model
legislation incorporates those criteria and identifies provisions that are necessary to
implement state STC programs. The implementation provisions address eligibility
conditions, criteria for approval and revocation of STC plans, and entitlement of
individuals who work in the employ of employers other than the STC employer.

States may need to change various provisions of the model legislation in order to
meet their own statutory formats and requirements. Any substantive modifications or
additions must, however, be consistent with requirements of the FUTA and Title ITI
of the Social Security Act. Additionally, states should examine whether the
provisions of State law relating to withdrawal of money from the unemployment fund
include authorization to withdraw money to pay STC benefits. States may need to
update such provisions if the provisions limit the withdrawal to pay STCunder the
authority of either Section 194 of the Tax Equity and Fiscal Responsibility Act of
1982 (Pub. L. 97-248) or Section 401 of the Unemployment Compensation
Amendments of 1992 (Pub. L. 102-318).

The following is a section by section commentary on the provisions contained in the
model legislation.

A. Definitions -

1. Affected Unit — The employer must identify the affected unit to
which the application to participate in the STC plan applies to help
the Director administer the plan. Since the employer must certify
that its application to participate in the STC program is in lieu of

making temporary or permanent “layoffs” within the affected unit, -

then the affected unit must, at a minimum, include two workers.
However, for purposes of the State STC program, a State may




choose to increase the minimum number of workers in an affected
unit to a higher number, and the blank in the model language is
‘intended to afford some flexibility for the State. However, a State
should not set such a high minimum number that would inhibit
meaningful participation of the state employers in the STC
program.

Director - The state official with oversight responsibility for the
unemployment compensation program, or the designate of the
official, with authority to approve an STC application.

Health and Retirement Benefits — The term refers to health benefits
and retirement benefits under specific types of pension plans
identified in the section 3306(v), FUTA definition by reference to
the IRC. The requirements in connection with these benefits are
described fully in the requirements for the plan application.

Short-Time Compensation (STC) — The term refers to a payment

- made to workers who are working reduced hours under an STC
plan, and the payment is different from regular unemployment
compensation in the amount payable and the conditions of
entitlement.

Short-Time Compensation Plan (STC Plan) — The term refers to a
plan approved by the Director when an employer requests approval
for the payment of STC to employees within an affected unit of the
employer when the employer reduces the hours of work in the
affected unit in lieu of “layoffs.” The layoffs may be temporary or
permanent.

Usual Weekly Hours of Work — The usual hours of work of full-
time and regular part-time workers in the affected unit. Overtime
hours are not included as part of usual weekly hours of work.

The model language specifically includes regular part-time
workers as individuals in an affected unit who may be included as
participants in an approved STC plan. These part-time workers
must be regular employees of the employer who normally work
part-time hours as distinguished from part-time workers who work
on a seasonal, temporary or intermittent basis. A state STC law
may not limit participation only to full-time workers.

Unemployment compensation (UC) — The term is used here solely
for purposes of distinguishing benefits paid under the regular
unemployment compensation program from those paid under the
STC program. It applies to any regular, extended, or additional



unemployment compensation payable under State law, and any
amounts payable in accordance with agreements between the State
and the Secretary of Labor under any Federal unemployment
compensation law. The distinction made here does not alter the
designation of STC as a form of unemployment compensation for
other applicable purposes.

B. Applications to Participate in the Short-Time Compensation Program

This section preséﬁbes the content of an STC plan application under the
requirements of Section 3306(v), FUTA: ' '

1. . The application must require the employer to describe the affected -
unit(s) in enough detail so that the Director may properly
administer such claims. For example, both of the following are
acceptable: Plant A at 123 Walnut Street; the finishing department
at Plant A, 123 Walnut Street. '

The employees covered by the plan need to be identified so that
their claim records can be distinguished from non-STC plan
claimants employed by the same employer. STC plan claimants
will be entitled to a different weekly benefit amount than regular
claimants. The number of weeks for which STC benefits are
payable and the expiration date of the plan must be noted..

2. Section 3306(v)(8), FUTA, requires that an application to
participate in an STC plan include “a plan for giving advance -
notice, where feasible, to an employee whose usual weekly hours
of work is to be reduced ....” If all of the employees in an affected
unit are covered by the same collective bargaining agreement, a
description of how notice will be provided to the collective
bargaining representative will suffice. However, if the affected
unit includes members not covered by a collective bargaining
agreement, the employer must include in the application a
description of how the employer will provide notice of the plan to
those workers.

Although the Department anticipates that employers will provide
the required notice, if advance notification to the workers is not
considered feasible by the employer, a detailed explanation must
be provided in the application.

3. The application shall require the employer to specify the specific
percentage of reduction in hours worked by the affected
employees. The range of reduction that a state will approve in a
STC plan must be in accord with the Section 3306(v)(3), FUTA,
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requirement that an STC plan is one where the workers hours are
reduced by at least 10 percent but no more than 60 percent.

A State law may specify a narrower range of the reduction in the
usual hours of work that it wilt approve an STC plan. For
example, a state may change the range of reduction in the hours of
work from 20 percent to 50 percent.

The certification in the application relating to the continued
provision of health and retirement benefits implements Section
3306(v)(7), FUTA, which requires an employer to certify that “if
the employer provides health benefits and retirement benefits
under a defined benefit plan (as defined in section 414(j)) [of the
Internal Revenue Code | or contributions under a defined
contribution plan (as defined in section 414(i) ) to any employee
whose workweek is reduced under the program that such benefits
will continue to be provided to employees participating in the
short-time compensation program under the same terms and
conditions as though the workweek of such employee had not been
reduced or to the same extent as other employees not participating
in the short-time compensation program.”

The employer may not reduce the health or specified retirement
benefits to individuals participating in the STC program.
However, this provision does not apply if a reduction in such
health and specified retirement benefits applies to all cmployees
and is not limited to STC participants.

The employer may not reduce health insurance benefits it provides
to employees in the affected unit based upon the reduction in hours
that is part of the employer’s participation in the plan. -

The following two paragraphs of this commentary provide general
information about retirement plans and are not intended to be a
comprehensive statement of the complex laws on retirement plans.

In general, a defined contribution retirement plan is a retirement
investment account, Section 414(i) of the Intemal Revenue Code
defines such a contribution plan as “a plan which provides for an
individual account for each participant and for benefits based
solely on the amount contributed to the participant’s account, and
any income, expenses, gains and losses, and any forfeitures of
accounts of other participants may be allocated to such
participant’s account.”

In general, a defined benefit retirement benefit plan (as defined in
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Section 414(j) of the Internal Revenue Code) is not a contribution
plan but one where the monthly retirement benefit amount is
determined based on a computation formula specified in the plan.
The retirement benefit is “defined” because the formula for
computing benefits is known in advance of retirement and it is not
contingent on investment income.

As part of any approval of an employer to participate in an STC
program, the state must verify that the application includes a

certification by the employer that maintains a retirement plan

(either a defined benefit plan or a defined contribution plan) for an
employee who has a reduction in the usual weekly hours of work
under the employer’s proposed plan that benefits (in the case of a
defined benefit plan) and employer contributions (in the case of a
defined contribution plan) will continue to be provided to the
employee under the same terms and conditions as though the
employee’s usual weekly hours of work were not reduced.

_ For purposes of granting approval of the STC plan, employees

participating in the employer’s STC plan must be allowed to
maintain coverage in the retirement plan under the same terms and
conditions as employees not participating in the STC plan. The
hours that were reduced under the STC plan must be credited for
purposes of participation, vesting, and accrual of benefits as
though the usual weekly hours of work had not been reduced. The
dollar amount of employer contributions to a defined contribution
plan that are based on a percentage of compensation may be less
due to the reduction in the employee’s compensation

The certification by the employer that that the aggregate reduction
in work hours is in lieu of layoffs, coupled with the requirement
for the employer to estimate the number of workers who would
have been laid off in the absence of the STC plan, is intended to
demonstrate that the STC plan will be used solely to avert layoffs.
The estimate of the numbers of averted layoffs also is needed for
the states to be able to fulfill the reporting requirement of the Act,
which section 2165(a)(3)(A) of the Layoff Prevention Act of 2012
requires the Secretary of Labor to establish.

The term “layoffs” in the model legislation, as used in the
sentence that the application include a certification by the
employer that the aggregate reduction in hours under the STC plan
1s “in lieu of layoffs”, means the temporary or permanent layoff of
employees within an affected unit. Previously, Federal law
required the employer to request approval to implement an STC
plan only when the layoffs made by the employer in the absence of
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an STC plan would have been on a “temporary” basis. There no
longer is any Federal requirement for the employer to determine
that the layoffs within the affected unit would have been temporary
when applying to participate in the state STC program and the state
may not limit approval to plans that are in lieu of temporary
layoffs. '

6. The required agreement by the employer to furnish reports to the
Director is intended to address the potential need to examine
company records if needed in order to approve an application in
accordance with the provisions of the Act. Additionally, access to
employer records may be necessary to determine whether the plan
is operating as approved or whether approval should be revoked.

7. The STC employer must attest that participation in the plan is
consistent with its obligations under Federal and State laws.

8. The application must include a date that the employer proposes to
begin the plan and a date when it proposes to end the plan.

9.  The application must include any other provisions added by the
Director that are included in the State law and, pursuant to a
request from the State, have been determined by the Secretary of
the United States Department of Labor to be appropriate for an
STC plan.

Approval and Disapproval of the Plan

The Act must specify the period of time for the Director to approve or
disapprove a plan. This requirement is intended to facilitate prompt
implementation of an approved STC plan by an employer.

If the STC plan is disapproved, the Director must specify the reason(s) for
disapproval. These are good administrative practices, and informing the
applicant-employer of the reason(s) for the plan's disapproval provides the
employer the opportunity to remedy them in a revised application if the
employer wishes to reapply to participate in the STC program.

If a state chooses to provide for administrative appeal by the employer-
applicant, the model provision for approval or disapproval of a plan should
be modified to provide for appeal rights under the current administrative
review provisions of its State law.

The model language provides for the establishment of 2 minimum period

of time before an employer whose application has been rejected may
submit another plan. The intent is to preclude a hasty second submission
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without adequate correction of the reason(s) causing disapproval of the
earlier plan, but States may consider limiting such period to the minimum
necessary to meet that intent in order to encourage participation in the
STC program.

Effective Date and Duration of Plan

Both the employer and the agency need time to prepare for
implementation of the plan once it is approved. Therefore, the effective
date of the plan will be determined by agreement between the employer
and the Director and the mutually agreed upon effective date will be
included in the notice of approval to the employer.

The needs of employers and employees, and economic conditions may
change dramatically in one year’s time and developing a plan for multiple
years that effectively forecasts such needs and conditions is extremely
difficult. Accordingly, the model legislation limits the approval of an STC
plan to no longer than a 12-month period. At the end of such period, an
employer may submit a new STC plan and the Director can review it
based upon current economic conditions.

Since participation in an STC plan is voluntary, an employer may
terminate a plan at any time but must send written notice to the Director of
the termination. The Director will then promptly notify workers covered
by the STC plan of the termination of the plan by the employer. Just as
the plan is required to indicate how employees will be notified when their
hours will be reduced under the plan, the employer should also notify
employees of the termination of the plan.

Revocation of Approval

The model language would provide the Director with the authority to
revoke approval of the STC plan based on good cause, including the
failure to comply with assurances provided in the plan such as that the
aggregate reduction in hours is in lieu of layoffs. This provision authorizes
the Director to periodically monitor the operation by the employer of the
approved plan to assure no good cause exists for revocation.

Modification of an Approved Plan

An employer may seek modifications to an approved short-time
compensation plan. For example, the conditions under which a plan was
initially submitted and approved may change. These provisions permit
such revisions under specified conditions. A State may, on the other hand,
prefer to require the submission and approval of a new plan in lieu of plan
modifications. If this approach is chosen, these provisions will need to be
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changed accordingly.

If a modification is desired, an employer must identify the provisions to be
modified and explain why the modifications are necessary and consistent
with the purposes for which the plan was approved. The Director is to
evaluate this information and may approve or deny the request for
modification. ’

For example, economic conditions might improve, and the employer may
wish to increase the workers’ hours. If the state STC law permits a
reduction of hours between 10 percent and 60 percent and the plan was
approved based on a 30 percent reduction in hours, the employer may
subsequently request instead a 15 percent reduction of hours in the
affected unit.

Conversely, an employer may request to modify an STC plan because
economic conditions have worsened for the employer. If an STC plan was
initially approved based on an estimate that 5 layoffs will be avoided if
there is a 25 percent reduction in hours by the employees in the affected
unit, but the employer’s business suffers more losses than expected, the
employer may request a modification to avert the layoff of additional
members of the affect unit by increasing the percentage of reduction of the
number of hours worked by individuals in the affected unit.

In addition, the Director may be asked to modify an STC plan when one
employer submitted the application and there has been a sale or succession
of the business to a different employer. The Director may require the new
employer to submit a new application or the Director may permit the new
employer to modify the approved STC plan to substitute it as the employer
if the substitution is consistent with the purposes for which the plan was
approved. The substituted employer must agree to abide by all the terms
of the approved plan. .

If a modification to a plan is not substantial, then a formal process of
approval may not be necessary. For example, if an employee in the
affected unit finds a2 new job and separates from the employer, the plan
would not generally have to be formally modified in order for the
employer to remove the employee’s name from the plan. In addition, an
unexpected one week reduction in hours may not require a modification.
For example, if the plan requires a 25 percent reduction in hours of
workers in the affected unit, the employer would not necessarily be
required to request a modification to the plan to reduce the hours worked
by a greater percentage (but no more than 60 percent) for only one week
during the term of the plan.
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However, the employer must promptly notify the Director of this
temporary deviation from the terms of the approved plan. If the Director
determines such change to be substantial, the Director shall require that
the employer submit a formal request to the Director for approval of the
modifications. '

G. Eligibility for Short-Time Compensation

To qualify for STC, an individual must meet certain eligibility
requirements for regular UC. The model language provides that an
individual must be monetarily eligible for unemployment compensation
and not otherwise disqualified. Among these requirements are the wage
qualification requirement, disqualification provisions, waiting period and
modified claim filing and reporting procedures.

In addition to the requirements applicable to regular UC, the model
language specifies a number of other eligibility requirements that are
specific to STC.

First, the individual must be employed in the affected unit identified under
an approved STC plan, and may be eligible for benefits only for those
weeks in which the plan is in effect. -

Second, notwithstanding the able to work, available for work, and work
search requirements that would otherwise be applicable under regular UC,
the individual may be eligible for STC for any week during the approved
STC plan that the individual is available for their usual weekly hours of
work with the STC employer. The hours an individual participates in
training approved by the Director (which may include employer-provided
training or training funded under the Workforce Investment Act) will be
credited towards the availability of an individual for the usual weekly
hours.

Third, notwithstanding the definition of unemployment in the State law
which would not permit an STC employee to be deemed unemployed
because of the amount of services performed and wages earned, an
individual may be eligible for STC if the individual receives remuneration
in accordance with the reduction in the usual weekly hours of work
specified in the STC plan. However, as further explained in Section H -6 -
below, an STC employee who works for another employer in addition to
the hours worked for the STC employer in the same week may not be
eligible for STC depending on the number of hours worked.

H. Benefits
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The STC weekly benefit amount is the product of the
unemployment compensation weekly benefit amount for a week of
total unemployment multiplied by the percentage by which the
usual weekly hours of work are reduced as long as the usual
weekly hours of work are reduced in accordance with the reduction
in the usual weekly hours of work specified in the approved short- -
time compensation plan. This STC weekly benefit amount is
payable for each week for which the claimant is otherwise eligible,
regardless of the individual’s earnings and the deductible income
provisions under State Jaw.

Example A: The weekly benefit amount is $100 based on usual
hours of work and earnings of $200. The STC plan provides for a
30 percent reduction in weekly hours and the STC weekly benefit
amount is $30. An individual in the affected unit who works the
reduced hours with the STC employer will be paid pro rata wages
of $140 and the STC weekly benefit amount of $30.

Example B: The weekly benefit amount is $100 based on usual
hours of work and earnings of $200. The STC plan provides for
usual weekly hours of work to be reduced by 30 percent and the
 STC weekly benefit amount to be $30. However, an individual in
the affected unit works the same reduced hours with the STC
employer but the earnings for that week are variable as a result of
a raise or other compensation from the employer and results in pro
rata wages of $155. The individual will still receive the STC
weekly benefit amount of $30 because the STC benefit is based on
the portion of reduced hours and not the weekly earnings.

An individual may be eligible for STC or regular UC, as
appropriate, but the maximum benefit amount for the combination
of STC and UC is the total amount of UC an individual is entitled
to collect when a claim is filed and a benefit year is established.

For example, if individuals are eligible for 26 weeks of regular UC
and an STC plan permits the payment of 52 weeks of STC based
on a percentage of reduction in hours greater than 50 percent an
individual will exhaust the entitlement to STC in fewer than 52
weeks since the individual is subject to the maximum benefit
amount for regular UC. If individuals are eligible for less than 26
weeks of regular UC, in this scenario, they would be eligible for
even fewer weeks of STC payments.

STC payments must be deducted from the maximum amount an
individual may receive in regular unemployment compensation
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during a benefit year.

Claims for STC benefits may, in general, follow the procedures for
regular UC. Special procedures to reflect unusual situations should
be adopted for STC claims as they are for unemployment
compensation claims in special situations. - The Director may
suitably modify procedures to promote the efficient processing of
STC claims. '

State law eligibility and disqualification provisions and claim filing
requirements that apply to regular UC claimants may apply or may
be modified to apply to STC claimants. The availability and
actively seeking work requirements and the partial benefit
provisions do not, however, apply except to the extent prescribed
under the STC program eligibility requirements. Thus, it does not
matter whether the employee’s usual weekly hours of work for the
STC employer was 40 hours, or the worker was working a
permanent part time schedule and the usual weekly hours of work
was less than 40 hours before the STC plan was in effect. The
following provisions address situations where workers have
employment with employers (either on a part time or full time
basis) in addition to the STC employer.

The following provisions address situations where workers have
employment with employers (either on a part time or full time
basis) in addition to the STC employer.

(a) When an individual works for an STC employer and another
employer, and the combined work hours exceed the percentage of
the usual weekly hours of work with the STC employer specified
in the STC plan, the individual is not entitled to STC or regular UC
because there is no reduction in the usual hours of work.

For example, in an STC plan, the hours of an individual in full-
time work for the STC employer are reduced from 40 to 32. The
individual also works 10 hours with another employer. Since the
combined hours of work (42) exceed the individual’s usual hours
of work with the STC employer, there is no STC benefit
entitlement. :

(b) When an individual works for an STC employer and another

‘employer, and the combined work hours is equal to a reduction of

at least 10 percent (or, if higher, the minimum reduction required
to be eligible for an STC benefit under State law) of the
individual’s usual weekly hours of work with the STC employer,
the individual is eligible for a reduced STC benefit calculated
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based on the combined percentage reduction below the usual
weekly hours of work with the STC employer.

For example, in an STC plan, the affected unit consists of
individuals who work full-time and the plan is approved for a 20
percent reduction in hours from 40 hours to 32 hours by the STC
employer. Workers in the affected unit who only work for the
STC employer will be paid a STC benefit equal to the 20 percent
reduction in hours multiplied by the amount of UC payable if the
individuals were totally unemployed.

If the individual has combined work of 4 hours with another
employer, the combined hours of work would be 36 hours, which
is 10 percent less than the usual weekly hours of work of 40 hours
with the STC employer. Since the percentage reduction of
combined hours of work is less than the individual’s usual hours of
work with the STC employer, the STC benefit is reduced to an
amount equal to the 10 percent reduction multiplied by the amount
of UC payable if the individuals were totally unemployed.

An individual may not be paid a reduced STC benefit that is below
the minimum range of reduction in hours permitted in the State
STC law.

6. If an individual has concurrent employment with an STC employer
~ and another employer, and is not provided any work for either
employer during a week covered by the STC plan, the individual is
eligible for the full amount of regular UC to which he or she
would otherwise be eligible. Such week is reported as a week of
regular UC and not as a week of STC.

7.  If an individual has concurrent employment with an STC employer
and another employer, and the STC employer does not provide any
work during a week covered by a plan but the individual works for
the other employer and is determined eligible for regular UC under
the provisions of State law governing partial unemployment, then
that week is reported as a week of regular UC and not as a week of
STC.

I. Charging Short-Time Benefits

Federal law permits states to reduce employers’ state unemployment tax
rates from a “standard” rate only on the basis of their “experience with
respect to unemployment or other factors bearing a direct relation to
unemployment risk...” (Section 3303(a), FUTA). As states generally
measure employers’ experience with unemployment through UC
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payments made to their former employees, states charge UC benefits
(including STC) to employers’ accounts when unemployment is in the
direct or indirect control of the employer, or when the unemployment is
due to general economic, trade, or other business reasons. Similarly,
Federal law provides that employers who opt to reimburse UC benefits
(including STC) rather than pay experience-rated state unemployment. -
taxes must reimburse “the amounts of compensation attributable under the
State law to such service” (Section 3309(a)(2), FUTA). Therefore, the
Department requires states to require reimbursing employers to reimburse
the STC costs attributable to the service for these employers.

However, if the Federal Government reimburses the state for STC
payments made to an STC employer’s workers under the Layoff
Prevention Act of 2012, a state may choose not to charge or require
reimbursement, for the STC benefits that are reimbursed by the Federal
government. If a state chooses to do so, it must so provide in its STC law.
This option is fully discussed in UIPL No. 22-12. Because Federal
reimbursement is temporary, no model language is provided for this
provision.

J. Extended Benefits

For purpose of the extended benefits program required under the
provisions of the Federal-State Extended Unemployment Compensation
Act of 1970, any STC received by an individual is considered to be
“regular compensation” as the term is used under that Act. Consequently,
an individual who has received all of the STC or combined short-time and
UC payments that are available in a benefit year would be an “exhaustee,”
entitled to extended benefits if otherwise eligible. Such extended benefits
must be charged or noncharged in the same manner and to the same extent
as extended benefits paid to an exhaustee of unemployment compensation
and to the same extent as extended benefits are attributed or non-attributed
to a reimbursing employet. ' ‘ '

K. Optional Provisions.

Section 3306(v)(10), FUTA, provides that “upon request by the State and
approval by the Secretary of Labor, only such other provisions are
included in the State law that are determined to be appropriate for
purposes of a short-time compensation program.”

This is a new provision intended to give states the flexibility to include,
upon state request and approval by the Secretary, additional STC
requirements if the Secretary determines they are appropriate for an STC
program. Many state STC laws currently contain additional requirements
for employer or employee participation in the STC program. Some of
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these provisions were part of the model legislation previously issued by
the Secretary of Labor. Others were added to state STC laws after the
guidance providing the previous model language expired.

We have reviewed these provisions. Many of them are common in state
STC laws and are not inconsistent with the specific requirements of an
STC program under Section 3306(v)(1) through (9), FUTA. Accordingly,
the following optional provisions are pre-approved under Section
3306(v)(10), FUTA. States are not required to keep or include these
provisions in their state STC laws as a conformity requirement. However,
if a state law currently contains these provisions, or a state adds them in a
new enactment, they will present no conformity issue.

We are not providing model legislative language for optional provisions.
However, we provide below generic examples of state laws containing
these provisions. Additionally, a state wishing to add these provisions
may request individual technical assistance from the Department of Labor
or consult with other states that have such provisions in their STC laws
before adding them to any new state STC law.

1. A requirement that, if the affected unit is covered by a collective

bargaining agreement, the bargaining representative must agree to
the plan. ’

An affected unit may include employees covered by a collective
bargaining agreement, or more than one collective bargaining
agreement. Depending on the variety of skills of the workers in an
affected bargaining unit, there may be more than one individual
craft union agreement or single industrial union type of
agreement. A state STC law may require agreement by the
collective bargaining representative(s) involved to ensure that both
labor and management are satisfied with the plan and to minimize
possible problems in connection with implementation of the plan.

Example of a state law containing this provision, as well as the
mandatory notice provision:

A.- The employer certifies that it has obtained the approval of any
- applicable collective bargaining unit representative and has

notified all affected employees who are not in a collective

bargaining unit of the proposed short-time compensation plan.

2. A requirement that the employer provide assurances to the Director
that it will not hire new employees in the affected unit during the

term of the plan.
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Since an STC plan involves the reduction in hours of members in
the affected unit in licu of layoffs, it is appropriate for an employer
to restore the hours of members of the affected unit to the levels
that existed before the beginning of the plan before hiring new
personnel in the affected unit when business activity increases for
that employer.

Example of a state law containing this provision:

A.- The employer certifies that it will not hire additional part-time
or full-time employees for the affected work force while the
‘program is in operation. -

B.- The employer provides assurances that it will not hire new
employees in, or transfer employees to, the affected unit during the

effective period of the short-time compensation plan.

3. Limitations on tenure of workers in affected unit in an STC plan.

As specified in the model language, a state may_require that an’
affected unit contain a reasonable minimum number of employees
(but not fewer than 2). These limitations on the size of an affected
unit are intended to reduce problems of administering numerous
plans, each for relatively few workers. Any size limitation should
take into consideration the benefits of layoff aversion and must not
be so large as to limit effective participation in STC programs by a
state’s employers or to exclude all but the largest employers in a
state. : :

Additionally, some state STC laws contain a limitation that
workers in the affected unit must be regularly employed by the
employer and require that each worker in the affected unit
previously have worked some specified number of hours or weeks
for the employer. This limitation is appropriate because an STC
plan is not intended to address seasonal variations in economic
activities which are an inherent part of the industry or occupation.
Therefore, a state may exclude from participation in an STC plan
workers who are seasonal, temporary or intermittent employees.

4. A limitation that the STC plan is being implemented to avoid the
layoffs of a certain minimum percentage of workers in the affected

unit.

Since STC plans are implemented in lieu of layofTs, it is
appropriate for a state to require the employer to specify that
implementation of the plan will avertthe layoffs of a minimum
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percentage of members of the affected unit. Requiring the
employer to demonstrate that the plan will avert the layoff of a
certain minimum percentage of workers in the affected unit allows
the state to make a proper evaluation of the effectiveness of the

* plan as a true layoff aversion strategy. ’ '

Examples of state STC laws containing this provision:

A.- The plan includes a certified statement by the employer that
the aggregate reduction in work hours is in lieu of layoffs that
would affect at least 10 percent of the employees in the affected -
unit and that would have resulted in an equivalent reduction in
work hours, The plan applies to at least 10 percent of the .
employees in the affected unit.

B.- The employer's certification that the implementation of a
short-time compensation plan is in lieu of layoffs that would affect
at least 15 percent of the employees in the affected unit and would
result in an equivalent reduction in work hours.

5. A prohibition against STC plan participation by employers who are
delinguent in the payment of contributions, penalties or interest.

It is appropriate for a state to limit participation in the STC
program to only those employers who are meeting their obligations
under State law, and who are not delinquent in the payment of
taxes, penalties, or interest to ensure that there is not a negative
impact on the state’s account in the unemployment trust fund so
the Director can properly administer the UC program in the state.

Example of a state STC law containing this provision:

A. - A short-time compensation plan will only be approved for an
employer that meets all of the following requirements:

B. - The employer has filed all quarterly reports and other reports
required under this act and has paid all obligation assessments,
contributions, reimbursements in lieu of contributions, interest, and
penalties due through the date of the employer's application.
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