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PROCEDURAL HISTORY

On February 22, 2005, the Deputy Clerk of the Superior

Court of New Jersey, Cape May County, filed Indictment Number
05-02-00121-I, which charged Defendant with computer theft,
N.J.S.A. 2C:20-25b. (Sa4-5).!

On April 17, 2005, Defendant filed a motion to suppress.
(Sa6-7).

on September 22, 2005, Honorable Carmen H. Alvarez
granted Defendant’s motion to suppress. (Sa8), (1T8-9).2

On October 19, 2005, the State moved for leave to file
an interlocutory appeal. (Sa9-13).

On March 8, 2005, the Superior Court of New Jersey,
Appellate Division, granted the State’s motion for leave to

file an interlocutory appeal. (3ald).

! The State’'s appendix is referred to as “Sa”.
%2 The t nscript of the first hearing on Defendant’s motion to suppress,
dated september 1, 2005, is referred to as “1T”.

The transcript of the second hearing on Defendant’s motion to
suppress, dated September 22, 2005, is referred to as “2T”.




STATEMENT OF FACTS

On August 24, 2004, an individual accessed the Dynamic
Account of Jersey Diesel via computer. (Sal). The
individual changed the password of Jersey Diesel’s Dynamic
Account and made a number of requests for change of address
information. (Sal). The Internet Protocol aduress (IP
address) of the individual was 68.32.145.220. (Sal).

O September 7, 2004, Lower Township Court Administralor
Elizabeth Byrne iss'ied a subpoena duces tecum to Comcast
Internet Service. (Sa2). The subpoena duces tecum demanded
any and all information pertaining to IP address
68.32.145.220. (Sa2).

On September 16, 2004, Comcast Internet Service provided
the name, address, and teiephone number of Shirley Reid
(hereafter Defendant) in response to the subpoena duces

tecum. (Sa3).




POINT I

THIS COURT SHOULD REVERSE THE TRIAL COURT’S ORDER
GRANTING DEFENDANT’S MOTION TO SUPPRESS

The trial court based its decision to grant Defendant’s
motion to suppress on three grounds: (1) Court Rule 7:7-8
does not authorize the service of a subpoena when no
complaint has been issued; (2) the Lower Township Municipal
Court Administrator did not have the power to issue a
subpecesna for an indictable offense; (3) the subpoena violated
Defendant’s reasor able expectations of privacy. (1T3:17-25),
(1T8-9).

In State v. Dyal, 97 N.J. 229 (1984), aemunicipal court

clerk, at the request of a police officer, prepared a
subpoena that ordered a hospital to release the results of

the defendant’s blood test. Id. at 234. ™“At that time ac

proceeding was pending in connection with the accident, and
nothing indicates that the officer made any showing of facts
to svpport the issuance of the subpoena. Apparently, he
simply asked the court clerk for the subpoena, and she
complied with his request.” 1Id. at 234. The hospital
provided the blood test results to law enforcement on the
date the subpoena was issued. 1Id. at 234. The following
day, the officer issued a summons for operating a vehicle

under t"~ influence of intoxicating liquor. Id. at 234-235.




Eventually, the blood test results were used to indict the
defendant for death by auto. Id. at 235.

The Superior Court of New Jersey, Appellate Division,
hcld that so long as the officer had a reasonable basis to
support his conclusion that the defendant was intoxicated,
the State could use the blood test results in its case
against the de“endant even though there was no case pending
against the defendant at the time the subpoena was issued
Id. at 240-242.

Therefore, the trial court erred when it determined that
Court Rule 7:7-8 does not authorize the service of a subpoena
when no complaint has been issued and the Lower Township
Municipal Court Administrator did not have the power to
prepare a subpoena in this case.

In State v. Domicz, 377 N.J. Super. 515 (App. Div.

2005), cert. granted, 185 N.J. 268 (2005), the Superisr Court
of New Jersev, Appellate Division, held that an individual
has a reasonable expectation of privacy in the records of his
usage of power. Id. at 544-545. However, the court observed
that a warrantless search for such records to discover only
the identity of the property owner, rather than the content
of his records, might not run afoul of either the Fourth
Amendment to the United States Constitution or Article I,

Paragraph 7 of the New Jersey Constitution. Id. at 545-546.




See, State v. Jones, 179 N.J. 377, 391 (2004), (police

corroborated an informant’s tip by reviewing the defendant’s
utility records to confirm the defendant’s telephone number);

State v. Sullivan, 169 N.J. 204, 209 (2001), (police

corroboraie”’ an informant’s tip by reviewing utility records
to identify the owner of the premises). “([T]lhere is a
distinct difference between a warrantless review of utility
recorcds to ascertain the name of an occupant of property, on
the one hand, and a review of records relating to the usage
of power, on the other.” 1Id. at 545.

In this case, it is clear that what the State sought to
obtain through the subpoena was merely the name of the
‘ndividual who was associated with IP address 68.32.145.220.
The State did not attempt to discover the content of the
-ommunication made by that individual. Moreover, Comcast
Internet Service provided only Defendant’s name, address, and
telephone number in response to the subpoena. (Sa3). Given
the fact that the information disclosed as a result of the
issuance of the subpoena was merely Defendant’s identity, and
not the content of her communications, messages, and
conversations, the State contends, relying upon DPomicz,
Jones, and Sullivan, that the trial court erred when it
determined that the subpoena violated Defendant’s reasonable

expecte’ .ons of privacy.




CONCLUSION
For the reasons presented above, this court should
reverse the trial court’s decision to grant Defendant’s

motion to suppress.

RESPECTFULLY SUBMITTED

ROBERT TAYLOR
CAPE MAY COUNTY PROSECUTOR

%W%

VINCENT MOLITOR
TING ASSISTANT PROSECUTOR

DATED: jUJLUI
J




" They changed the password of the account and then made a number of requests for &

* the requests.

Tues

. Comcast Cable Cammunications, Inc in New Jersey. As of 2:30 this afternoon, that IP PR

~Thia session began.with a siqn-in at 9:57:56 AM on August 24th (2004). It appears

¥
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'Joriqy Diesel

‘From: 'Shnuwnkys Katherine" <KStamate@Ma|I Donaldson.com>
To:  <jersey.diesel@verizon.net>

Sent: = Thursday, August 26, 2004 9:42 AM

Subject:  Information you requested

Good Moming Tim,

Here ic the information that our IT folks have found out about the email that came into us from your Dynamic. ;.
account. Please let me know if | can help any more and | will be sending you your new access in just a Hit. -

The IP address of the person in question was: 68.32.145.220. This IP is owned by

resclved to 'pcp08879590pcs. xiogrdOl nj.comcast.net'. A quic™ route to that host .
places them in Cherry Hill, NJ. i

they signed in correctly cn the first attempt, indicating they knew the username™
and password After logging in. it appears they went directly to the Accoun® area.

change of address information. Their last request was at 10:07:49 AM.

From the access log it doesn't appear that they were attempting to 'hack' the
system. There is nothing malformed or malicious (from a technicalgistandpoint) in

Kate Stamatelakys

e-Commerce Specialist - s e s s
D'maldson Company, Inc o ans
Phone: 952.887.3630

Pay: 057 §87.3716 yib
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Plamuff(s) i+ Lower Townshxp Police Casc No. 2004-021332
SN vs. ,‘ S SummonsNo(s) o
ales i) e Su5poena Duces Tecum
. :v;Defend_ant(s)'j.-:l :

‘68 32 145, 220 which occurred on 08-24 04 between 8:00 a. m. and 11: 00 a.m. EST. This

; damage in'a Civil Suit and pumshmcnt for contempt of Court.

5 Datc_d:'__ .

" and by tendmng to such person the attendance fee of § and mileage of $_ . : as

oo L certify tb cnc foregomg statcments made by me are true. I am aware that if any of the foregomg

e LOWERTOWNSHIPMUNICIPALCOURT
: b G R e ;.. CAPEMAY COUNTY . : :
TIMOTHYC WILSON ‘

The State of Ne.v Jersey, 'I‘o COMCAST INTERNET SERVICE

You are hereby commanded to attend and give testimony before the Lower Townslnp Mumcxpal ""f'-' ‘
Court at 401 Breakwater Road, Erma, New Jersey on the 7TH day of SEPTEMBER, 2004 ; . °
A 3 00_ o clock P. M. on the part of LOWER TOWNSHIP POLICE DEPARTMENT i in the :
enhtled actlon, and that you have and bnng wun you and produce at the same time and place the . ¥
ollowmﬁ Any. and all information pertainmg to IP Address informatlon belonglng to IP addrecs: ."f_‘

lnformation pertains to Comcast case # NA338384

Faﬂure to appear accordmg to the command of this Subpoena will subject you to a penalty, L o

Sl g 'PROOF OF SERVICE . ;
BRI ol T l t.he undersxgned, being over the age of 18, servedthe W1thm

: ‘Subpocna by dthenng a cc, 7 thereof to the person named therein, at

* allowed by law.

hd

Manents made by me are willfully false I am subject to punishment.

' Sa2




y .'DearM’r. Srmth

7 1800 ."—:M
W L, 10 0808
Offce: 868,317.7212
o BO31T.T18
WAL, COTRCDSL.0om
(" . o .Lﬂ; : X
' Detective Robert Smith,lr. . -
Lower Towriship Ponca Department
40) Breakwater Road .
sum.Nechmyosm
FAX: (609) 886-4924 - : :
’ _.‘ . z . 4 !{° subpoem 5o =
kT S Case No.: 2004-021332
e Our File #: 338384 :

The Snbpoem dated Sepwmbcr 7 2004 with respect to the above-referenced matter has

been Forwarded to'me for a reply. The Subp-ena requests Comcast to produce certain subscriber -
‘'records pertaining to the following Internet Protocol Address: 68.32.145.220, which occurred on

Anguat A, 2004 betwocn 8:00 a.m, and 1 l :00 a.m. EST.

Bascd on tbe mformabon provxdcd pursuant to the Subpoena, the subscnoer

& ‘mformanon obmmed has been prowdcd below:

xubscnb:r Name & th\LE" RcI}“

. . -dresg " .°'}2] SHADELAND AVENUE
. 7 VILLAS, N7 08251
*Telephone #: - .. (609) 889-8166" .

3 Type of Service: . Residential High Speed Intemct Service
- Current JP Address: . 68.32.145.220

IP Assignment: Dynamically Awgncd
Account Status:. - Active ’

 Account Number: - - 01925-223616-06 °
-~ E-mail Address: . ' theprincezz(@comcast.net

Method of Ptyﬁ\e'hf'  Statement sent to above address |
: LT 3 (No credit card numbers or account numbers on file)

e If I can be of furthor usltunce, or lf you have dny\ uestions regarding this mnttor, ploaso ;
4 feel free to call me at (856) 31 7-7214

-
o~

Poliy|Abusc Legal Analyst

HroadE
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FEB 22 2008
g MC Case No. 04001367
CORS WS008
JULY TERM 2004
NOVEMBER SESSION 20.4
SUPERIOR COURT OF NEW JERSEY
CAPE MAY COUNTY
LAW DIVISION
(Criminal)
INDICTMENT NO. 05-02-00121-1
THE STATE OF NEW JERSEY
)
vi.
SHIRLEY REID, : _ Computer Theft
Defendant. NJSA 2C:20-250
‘ 2% Degree
}

s —




el 25 A 11564 FR UHME PHY URITHNSL by Gb3 BADH U OLLaY? r. 8389

The Grand Jurors of the State of New Jersey, for the County of Cape May, upon thedr cath
pressmt that SHIRLEY REID, on or about September 25, 2004, in the Township of Lower,
County of Cape May, and within the jurisdiction of this Court, did purposely or knowingly and

without authorization alter computer software existing internally or extemally % & computer

system, specifically, by changing the password and shipping address belonging to Timothy

Wilson t/a Jersey Diescl; contrary to the provisions of N.J.8.A, 2C:20-25., and against the pesce

of the State, the Gover ment and dignity of the same.

ENDORSED A TRUE BILL OFFICE OF THE COUNTY PROSECUTOR
COUNTY OF CAPEMAY

A

by

. g L
. Y . e - . y
e oo BT L sl
IO -e ok _;;_ "."-’-" 1»‘,&...,

2% Degree




JOSEPH C. GRASSI, ESQUIRE
BARRY, CORRADO, GRASSI, & GIBSON, P.C.
2700 Pacific Avenue 3
Wildwood, NJ 08260

(P) (609) 729-1333 (F) (609) 522-4927
jgrassi@capelegal.com *

STATE OF NEW JERSEY SUPERIOR COURT OF NEW JE!SEY
vs. CAPE MAY COUNTY
SHIRLEY REID, LAW DIVISION - CRIMINAL
Defendant. Docket No. 04001367
CERTIFICATION IN SUPPOI.T OF THE

__MOTION TO SUPPRESS EVIDENCE

I, Joseph C‘. Grassi, Esquire; hereby certify as follows:

1. I am an attorney at law, licensed to practice in
the State of New Jersey.

2. I am the attorney for the defendant Shirley Reid,
who has been charged with computer related crimes -
theft under N.J.S.A. 2C:20-25.

3. In evaluating the items received in discovery, T

determined that my client’s identity and perscnal

information were obtained through issuance of a

subpoena duces tecum, which is attached to this

certification as Exhibit A.

4. The Lower Township Municipal Court issued this
subpoena on September 7, 2004. The subpoena was
issued by Elizabeth Byrne, the Court Administrator.

5. The subpoena was served on Comcast Internet Service
by way of fax machine, and ordered the company to
supply any and all information pertaining to IP
address 68.32.124.220 regarding any use which
occurred on August 24, between 8 a.m. and 11 a.m.

6. On September 16, 2004, Comcast supplied the

information requested by the subpoena. The
information provided by Comcast is also attached to
thibit B.

Saé



Dated:

The subpoena was issued illegally, since mun:l. ‘
courts do not have the authority to issu
investigative subpoenas in indictable matters.

I thereby make this certification in support of a ‘
motion to suppress the evidence obtained by that

subpoena.

I =ertify that the foregoing statements made by me
are true. I am aware that if any of the foregoing
statements made by me are willfully - false, I am

subject to punishment.

5 (‘) /

Josephl €. Grassi, Esquire
Attorney for Defendant

/7 ()S/




ROBERT L. TAYLOR, ESQUIRE
Cape May County.Prosecutor
DN 110 - Central Mail Room
Cape May Court House, NJ 08210
(609)465~1135 :

SUPERIOR COURT OF' NEW JERSEY

STATE OF NEW JERSEY,
: LAW DIVISION - CRIMINAL

vs. Plaintiff, :. CAPE MAY COUNTY
: IND. NO. 05-02-00121-I
SHIRLEY REID, : DOCKET NO. 04001367

, Defendant. 2 ORDER

THIS MATTER having been opened to the Cou;t by- Joseph
Infusino, Cape Mainounty Assisﬁant Prosecutor, on behalf of'the
State, and in the presence of Joseph C. Grassi, Esquire, for
defendant, Shirley Reid., and the Courtr having considered arguments
of counsel and briefs submitted, and good cause having been shown;

8 Thon this - Do iday of . Selinikad , 2005,
. \

ORDERED and ADJUDGED that any evidence supplied by the defendant’s

ﬁxa(wlf
ISP as a result of service of a Subpoena Duces Tecum be

suppressed.

Carmen E. Alvarez, J.S.C.




ROBERT TAYLOR
CAPE MAY COUNTY PROSECUTOR'S OFFICE

4 MOORE ROAD
CAPE MAY COURT HOUSE, NJ 08210

(609) 465-1135

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. 05-02-00121-I

STATE OF NEW JERSEY : Crimiral Action
Plain-iff, Appellant  : ‘NOTICE OF MOTION FOR
LEAVE TO FILE AN
V. H + - INTERLOCUTORY APPEAL

NUNC PRO TUNC
SHIRLEY REID

Defendant, Respondent

PLEASE TAKE NOTICE that the State of New Jersey moves for
leave to file an in;erlocutory appeal nunc pro ﬁunc, R.2:2-4,
R.2:5-6, of the trial court’s decision to suppréss evidence
obtained from an internet service provider by way of a

subpoena duces tecum.

ROBERT TAYLOR
CAPE MAY COUNTY PROSECUTOR

o At

BY: . /
4. VINCENT MOLITOR
Assistant Cape May County Prosecutor

%9




_’

ertify that this motion is filed in the interests of




NOTICE OF APPEAL
SUPERIOR COURT OF NEW JERSEY - APPELLATE DIVISION

State of New Jersey, - ATTORNEY OF RECORD

o NAME: J. Vincent Molitor

Shirley Reid - ADDRESS: 4 Moore Road, ‘Cape May Court Hou.e
: New-” dersey 08210

609 465-6854
Defez_xdant. -( ) :

PHONE NO.
ATTORNEY FOR OEFENDANT: Joseph Grassi, 2700 Pacific Ave. » Wildwood, N

ADDRESS:  (609) 729-1333
ON APPEAL FROM; Sup. Ct. of New Jersey

TRIAL COURT/STATEAGENCY  Cape May County
TRIAL/DKT.INDNO.:  05-02-00121-I

TRIAL COURTJUDGE: Hon. Carmen H. Alvarez
Civil[ ] Criminal [X] Juvenile [ ]

Notice is hereby give that The STATE OF NEW JERSEY

. Appeals to the Superior Court of N.J. Appellate Division, From the

Judzement [ ] Orderfx ] (Specify) [ ]

Entered in this action on 9 /22 /05 _, in favor of _shul\_e;(_md____ 2

(DATE) (DRFENDANT)
1f anpeal 15 from less than thc -vholc specify what parts or paragraphs are being
a,yua‘od rialii ' i vidence

obtained from the defendant's internet service provider.

Are ail issues as to all parties disposed of in the action bcing. appealed? Yes[ ]No[y]

If not, is there a certification of final judgment entered pursuant to R, 4:42-2:
Yes[ ]No[ X

r

In Criminal, Quasi-Criminal and Juvenile cases not incarcerated [ X)
incarcerated [ ] confined at:
Give a concise statement of the offense and of the judgment, date entered and any
sentence of disposition imposed: The State charged the defendant with
computer theft, N.J.S.A. 2C:20-25.




>V

Notice of Appeal has been served on:

NAME . DATEOF TYPEOF .

SERVICB SERVICE
Trial Court Judge Hon. Carmen Alvarez  10/19/05 persopal
Trial Court Clerk/State Agency Claire Watson 10/19/05 personal
* Attomey General or Governmental ;
Office under R. 2:5-1 (h) Appellate Section. Ofc of AG —=Mail
Other Parties:
NAME and DESIGNATION ATTORNEY NAME, ADDRESS DATE OF TYPE OF
& TE'LEPHO_NB NUMBER SERVICE SERVICE
Shirdey Reidthrough counse]) JO° Grassipeanire 9/22/05 fax
(Serve this party '
with transcript) ' e
2700 Pacific Avenue, Wildwood, New Jersey 08260

[ HEREBY CERTIFY THAT I HAVE a0

SERVED A COP” OF NOTICBI‘ :
APPEAL ON EACH O PERSONS
REQUIRED AS IWDICATED

d

10/19/05
(DATE)

PRESCRIBED TRANSCRIPT REQUEST FORM HAS BEEN SERVED ON:
(ALSO INDICA'(E IF SOUND RECORDED)
' AMOUNT

NAME DATE OF OF
SERVICE  SERVICE

ADMINISTRATIVE OFFICE OF THE COURTS

CHIEF, COURT REPORTING SERVICES
COURT REPORTER’S SUPERVISOR/ ;
CLERK OF COURT OR AGENCY Claire Watson 10/19/05 1 copy

COURT REPORTER




IHBREBYCERTIFY'I'HAT _SERVED THE PRESCRIBED COURT
 TRANSCRIPT REQUEST FORM ON EACH OF THE ABOVE PERSONS
AND PAID THE DEPOSIT AS REQUIRED BY RB,2:5-3(d). -

16/19lsc 4
(DATB) MITORNEY OF RECORD
] HEREBY CERTIFY THAT: :

[] THEREISNO VERBATIM RECORD ,

[] TRANSCRIPT IS IN THE POSSESSION OF THE
ATTORNEY OF RECORD.

[] AMOTION FOR ABBREVIATION OF TRANSCRIPT
HAS BEEN FILED WITH THE COURT OR AGENCY
BELOW.

[] AMOTION FOR FREE TRANSCRIPT HAS BEEN

£ FILED WITH THE COURT BELOW.

X- I have drde:gd th

ol log
(DA (E)

Sald
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STATE OF NEW JBRHECE‘U eV SUPERIOR COURT OF NEW JERSEY™
1\ ATE .‘3“-‘119& : APPELLATE DIVISION''¢ 4
DOCKET NO. AM-00024 3-05T5

WAR 1 36 - ' BEFORE PART: F
I . U GOURT ' ' JUDGE(S) : WEISSBARD
G PERIUS : . . SAPP-PETERSON
ng NEW JE%?V. ' : ,
MOTION FILED: OCTOBER 24, 2005 BY: STATE OF NEW JERSEY
ANSWER (8) FILED: DECEMBER 12, 2005  ,BY:; SHIRLEY REID' ~

SUBMITTED TC COURT: MARCH 08, 2006

\

THIS. MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS ON THIS
_g ﬁ DAY OF , 2006, HEREBY ORDERED AS FOLLOWS:

: GRANTED DENIED®  OTHER
MOTION BY APPELLANT ~ (X) (A el
- POF LEAVE TO APPEAL

SUPPLEMENTAL: o
LA i ..f: L 5 _‘\ .
1 hereby certify that the foregoing
i IR Is @ true copy of the original on - ¢ g
file in'my office. . _
. OF THE APPELLATE DIVISION

= - 1 iR .—}
M 05-02-00121-I <&, &% - FOR THE COURT: .

JRLC4 HARVEY \JELSSBARD J.A.RQ.

Sa 14
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SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

Appeal Docket No.: A -003424-0575

STATE OF NEW JERSEY, CRIMINAL ACTION: On leave to
Plaintiff-Appellant Appeal from an Order granting
vs. defendant’s motion to suppress

evidence, entered in the

SHIRLEY REID, SuperJ:.ox.r Court of_Ngw Jersey,
Defendant -Respondent Law Division - Criminal Part,

Cape May County

Sat Below: Hon. Carmen Alvarez

BRLEF ON BEHALF OF RESPONDENT

JOSEPH C. GRASSTI, ESQUIRE

BARRY, CORRADO, GRASST & GIBSON, P.C.
27C0 PACIFIC AVENUE

RE
7?63?03?93-?‘3733 i APPE| | Qrﬁ%ﬁgm
sgrassi@capelegal . com AUG 10 m

SUPERIOR C
OF NEW JER%%@T
; FILED
APPELLATE
" Aue 10 2006
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IN THE SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

Appe._l No. A-003424-05T75

ON APPEAL FROM AN ORDER SUPPRESSING EVIDENCE,
ENTERED IN THE SUPERIOR COURT OF NEW JERSEY, CAPE MAY
COUNTY, LAW DIVISION, CRIMINAL PARTY

SAT BELOW
THE HONORABLE CARMEN ALVAREZ, J.S.C.

STATE OF NEW JERSEY,
Plaintiff-Appellant

v.

SHIRLEY REID.

Defendant-Respondent

CEATIFICATION OF SERVICE

I certify that five copies of the Brief on Behalf of
Respondent, Shirley Reid, were mailed to John Chacko, Clerk,
Appellate Division, Superior Court of New Jersey, Hughes Justice
Complex, CN-006, Trenton, NJ 08625 by overnight mail on August 9,
2006.

I certify that on August 9, 2006, two copies of the Brief on
Behalf of Respondent, Shirley Reid, were mailed to and served
upon J. Vincent Molitor, Assistant Prosecutor, Cape May County
Prosecutor’s Office, 4 Moore Road, DN 110, CMCH, NJ 08210 by
regular mail.

Assistant t oseph C. Grassi, Esquire

i
3
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Dmac'rm ON ITS FACE .
POINT 2:

AUTHORITY TO ISSUE AN INVESTIGATIVE

POINT 3:

THE SUBPOENA VIOLATED THE DEFENDANT'S STATE CONSTITUTIONAL
PRIVACY RIGHTS . . . .

CONCLUSTION . -5 oo
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Provider to a Lower Township Police Officer in response t) an

office subpoena.

The subpoena was captioned in the municipal court, although no
application for its issuance was made to the municipal judge,
and no complaint had been filed in the municipal court, or any

other court.

The trial court found that the subpoena was defective, and
further found that the violation was of constitutional
dimension, requiring suppression of the evidence. The state
sought and was granted leave to file an interlocutory appeal of

the trial court’s decision to suppress.




PROCEDURAL HISTORY

On September 7, 2004, Detective Robert Smith of the Lower
Township Police Department asked the Lower Township Municipal
Court Administrative Clerk, Elizabeth Byrne, to issue a subpoena
duces tecum. ,Appendix 1) This subpoena was facially returnable
on the day it was issued. Smith made no proffer to the court
and there was no complaint filed against Shirley Reid at that
time. This subp.,ena was then faxed to Shamma Austin, a Comcast

employee. Comcast provided the requested information.

Based on the informa_:ion gathered from this subpoena, a
complaint was filed against Shirley Reid on September 25, 2004.
Reid was later indicted on February 22, 2005, by the grand jury
in Cape May County for computer theft, a second degree crime
under N.J.S.A. 2C:20-25b. (Appendix 2)

The defendant made a motion to dismiss, based on the fact the
. J.raction was de minimis and should not be prosecuted. This
motion was denied by the court. The defendant thereafter made
a motion to suppress any evidence gathered as a result of the

defective subpoena.

On September 22, 2005, the Honorable Carmen Alvarez, J.S.C.
granted the defendant’s motion to suppress any evidence supplied
by the defendant’s ISP as a result of the service of the
subpoena duces tecum. (Appendix 3) The Appellate Division
granted the statre’s motion for leave to file an interlocutory

appeal on March 8, 2006.



STATEMENT OF FACTS

The relevant portions of the statement of the case are as
follows:

On August 27, 2004, Patrolman Charles Fitzmaurice of the Lower
Township Police Department handled a walk-in complaint by
Timothy Wilson regarding theft via the computer. Wilson, owner
of Jersey Diesel, told police someone had broken into his
computer system on August 24, 2004 and changed his shipping
address and password for all of his suppliers. The shipping
address was changed to an address that does not exist.

During his conversation with the patrolman, Wilson mentioned
that Shirley Reid, an employee who had been out on disability
leave, could have made the changes to his account. Wilson said
Reid reported for work on August 24 and was not happy with the
decision to place her on light duty. An argument ensued between
Wilgon and Reid, and Neid left the premises. Wilson ad<ed that
Reid was the only person in the company that knew the company
password and ID.

Wilson lcarned changes had been made to his password and
shipping address through one of his suppliers and started to
investigate the changes. He discovered the changes were made by
someone with an IP address which was owned by Comcast. Wilson
then contacted Comcast to determine the name of the person
responsible and was informed that he needed a2 subpoena before

Comcast wuuld release any information.

The case was turned over to Lower Township detectives. On
Se_cember 7, 2004, Detective Robert Smith of the Lower Township




olice Department went to the Lower Township nunicipal buﬂé
;Adninistrator to obtain a subpoena duces tecum. At the tﬁh&
 subpoena was requested, the detective did not confer with a

judge or prosecutor and there was no complaint filed aqainst
Shirley Reid.

The subpoena was, however, issued to the Comcast Internet
Service by Elizabeth Byrne, the court administrator of Lower
Township Municipal Court. The detective then faxed the subpoena
to Shamma Austin, a Comcast employee. The subpoena called for
any and all information pertaining to IP address 68.32.124.220
which occurred between 8 a.m. and 11 a.m. on August 24. Of

note, che returu date of the subpoena was the same as the date
of issue.

On September 16, 2004, Comcast responded to the subpoena and
provided the detective unit with subscriber records which
implicated Reid. An arrest warrant was issued by Judge David
Deweese on Septexber 29, and on Octcher 8, Reid was arrested and
charged with a computer related crime-theft pursuaut to N.J.S.A.
2C:20-25b.




I. THE SUBPOENA ISSUED BY THE LOWER TOWNSHIP NUNICIPAL COURT WAS
DEFECTIVE ON ITS FACE

Courts have long held that prosecutors may subpoena information
or witnesses only so long as the subpoenaed information is
returnable ' en the grand jury is expected to be seated. See
€.g., State v. Stelzner, 257 N.J. Super. 219 (App. Div. 1992)
and State v. Hilltop Private Nursing Home, 177 N.J. Super. 377

(App. Div. 1981'. Additionally, “a prosecutor, unlike a grand
jury, “oes not have the power to order any individual to appear
before him.” See State v. Foy, 146 N.J. Super. 378 (Law Div.
1976) .

The subpoena issued by Elizabeth Byrne, Court Administrator of
the Lower Township Municipal Court, commanded Comcast to attend
and give testimony before the Lower Township Municipal Court
regarding IP address 68.32.145.220 at 3 p.m. on September 7,
2004. This subpoena was issued on September 7", which is the
“ime day that Detective Robert Smith completed the subpoena and

faxed it to Shamma Austin, a Comcast employee.

This subpoena clearly was only an attempt to find evidence and
did not provide Comcast or defendant with any procedural
safeguards, nor was it returnable to a grand jury or while a

grand jury was in session.

The court in Cavallaro v. Jamco Property Management, 334 N.J.

Super 557 (2000), explained that “the subpoena power is a
significant one which must be exercised in good faith and in
strict adherence to the rules to eliminate potential abuses.”
Additior 1ly, in Crescenzo v. Crane, 350 N.J. Super 531 (2002),




the court held that “the power and authority to secure recordsv
is a profound one that must be exercised carefully. Failing to
do sO, those in violation must bear the consequences."”
Therefore, the court was correct in suppressing the evidence
which was gathered as a result of the defective subpoena.

II. THE LOWER TOWNSHIP MUNICIPAL COURT ADMINISTRATOR DID NOT
HAVE THE AUTHORITY TO ISSUE AN INVESTIGATIVE SUBPOENA

Under Rule 7.1 of the New Jersey Court Rules, the jurisdiction
of the municipal court is limited to disorderly and petty
offenses, other non-indictable offenses not within the coverage
of the Superior Court, violations of motor vehicles and traffic,
proceedings to collect penalties, violations of ordinances, and

all other proceeds granted oy statute.

We are dealing with an _adictable offense in this case. The
defendant was charged with theft under N.J.S.A. 2C-20-25b, which
is a second degree crime. The investigative report of the I ~wer
+ownship Police Department dated Auguut 28, 2004, establishes
that Shirley Reid was being investigated for theft by computer.
(Appendix 4)

When the detective unit requested a subpoena from the Lower
Township Municipal Court on September 7, 2004, they knew they
were dealing with an indictable offense. No complaint had been
filed against Reid at this time. The municipal court therefore
did not have jurisdiction to issue a subpoena; and the subpoena
request should have been made to the prosecutor, who could have

issued a subpoena to the grand jury.




" In addition, the State’s reliance on State v. Dyal, 97 N.J. 229
(1984), is unfounded since the detectives in the present case

did not even follow the protocols set forth in that case. In
Dyal, the court held that “to obtain the results of a blood test
protected by the physician-patient privilege, the police should
apply to a mvnicipal court judge for a subpoena duces tecum”.
State v. Dyal, 97 N.J. 229, 232 (1984) (italics added). Even if

one were to broadly construe the court’s language to extend the

holding in Dyal to apply to information not protected by the
physician-patient privilege, the court still requires that
subpoenas be judicially issued, which was clearly not the case

here.

For the aforementioned reasons, the subpoena was defective and

the evidence was correctly suppressed.

1II. THE SUBPOENA VIOLATED THE DEFENDANT’S STATE CONSTITUTIONAL
PRIVACY RIGHTS

.2's expectation of privacy is an important fundamental right

under the New Jersey Constitution. State v. McAllister (336 N.J.

Super. 251 (App. Div. 2004). There the court held, on state
constitutional grounds (N.J.S.A. Const. Art.l, §7), that
individuals have a legitimate expectation of privacy in the
records of their bank transactions. The court held that to
obtain banking records, the State must first obtain a search
warrant based on probable cause or provide notice and a
reasonable opportunity to object to the issuance of a grand jury

subpoena.

Similarly, NJ courts have found a state constitutional right of

privacy ' .. the Internet. For example, in Dendrite International




V. John Doe No. 3 (342 N.J. Super. 134 (App. Div. 2001)), the
court held that when a plaintiff seeks discovery from an ISP to

disclose the identity of an anonymous web poster, the plaintiff
must make an effort “to notify the anonymous posters that they
are the subject of a subpoena” and “*withhold action to afford
the fictitiously-named defendants a reasonable opportunity to

file and serve opposition to the application.”

In the recent case of John Doe 1 v. Cahill, 884 A.2d 451 (Del.

2005), anvolving a defamation lawsuit, the Supreme Court of
Delaware held that the plaintiff must first “satisfy a summary
judgment standard before obtaining the identity of an anonymous
defendant.” 1In addition, the court stated that “the plaintiff
must undertake efforts to nctify the anonymous poster that he is

the subject of a subpoena.”

ISP privacy was also discussed in Elektra Entertainment Group v.

Noes 1-6, a civil action filed in the United States District

. »irt for the Eastern District of Pennsyivania. Civil Action 04-
1241 - Order filed on Oct 13, 2004. There, in a ruling
regarding discovery procedures, the court created a court-
directed notice regarding the issuance of subpoenas in cases
involving illegal music downloading. The court ordered any ISP
that receives a subpoena to identify an illegal downloader must
notify the individual before disclosing his name and must give

him 21 days to move to quash the subpoena.

These principle« govern this case. Shirley Reid was noi
notified by the court or by the ISP that her identity was being
subpoenaed. Had she known her privacy was being violated, she
could ha' . challenged this subpoena. Therefore, based on

privacy grounds alone, the subpoena is defective and the







'Where evidence has been seized unlawfully, suppre331on of

evidence at trial ordinarily follows." Sta“e v. Nbvembrino;
Any evidence gathered through this illegal

N.J. 95 (1987).
subpoena should be suppressed.

Respectfully submitted,

Josepl]C. Grassi, Esquire
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of New Jersey versus Shirley Reid.

J. Vinent Molitor

Assistant Prusecutor *
Sworn and svhscribed to CEIVED
before me this da ml ATE
of 2000 Omision
e Y . MAY &b ;;
Ne’ _.y Public of New Jersey ;m COURT
3 . 'MW '!w
ST PUSLIC OF NEW JSRSEY JERSEY




el Court u 45

INSTRUCTIONS for Attor Pro Se:

coglg;rg:\ as\fvcjl:myﬁwm co‘! m portion of the ,,“..4“?'" npommmma«tw :

ach the Appellate or Supumc Court Clerk’s copy to the m

of Appeal (R.2: 5-!(1)) if an appeal

FAm i)

Robert Taylcr ; ' State of New Jersey
Cape, May County Prosecutor
4 Moore Rd., Cape May Court House, N.J.[|otrenonme *

Shirle%.
ALIORNEY IMMQ\ISW PARLY of PRO 54 (e Address) TRIAL COURT DOCKEY NUMBER . h

WEQULSTING PARTY (Name/Addrers)

v

: % My 1
J. Vincent Molitor, 4 Moore Road 05-02=00121~1 3~
Cape May Oqurt House, N.J. 08210 COURT FROM WHICH APPLAL TAKEN

Superior Court of W
Law Division, Criminal Pa

NAME / ADORLSS (COURT REPORTER or COURT CLERK, if sound recorded)

TO: P Claire Watson A R EC E | VED

9 North Main Street

Cape May Court House APPEU-ATE DMS'ON
New Jersey 08210 OCT 24 2005 rg

L __$UPERIOR COURT
(e en0 OF NEW JERSEY

Itis hereby requested that you prepare for use on X1 appeal . 2N original and 0 copies of the following:
[0 non-appeal

DATE(S) OF PROCLCOING 1YPE Of PROCEE DING NAMC OF JUOGE
(.9 . trial, sentenung, hearing on petition 10r post conviction relel)

| 9/03/05 hearing on motion to suppress! Honorabd

9/22/05 e decision on

Hig This requc st includes all dates for this matter which were covered by thisreporter: (JYes XJ No

TIACHED s

/A‘/N)[:_L_

NATURC (PRO SL PARTY or ATTORNCY REQUESTING TRANSCRIPT) oAt

THIS SECTION TO 8E COMPLETED BY COUKT REPORTER or TRANSCRIBER (within five (S)

CC: 1. CLERK, Appellate Division, or CLLKK, Supreme Court (see INSTRUCTIONS above) days of receipt of request) if tra “cript request is correct and is being
2. CHICF, Reporuing Services, Administrative Office of the Courts ACKNOW! EDGEMENT of Re. 1pt of Requent
(stimated # of pages
3 = . County Supervinor Gf Court Keporten e e

tymated complewondate

4 (ov " Pr U
e meme e e+ = 1ot (OUNF QUOIAEYLTIO S partin) (Completion date NOT 10 excecd 30 duys without approvel of court)

L

Only the Supervinor ol (ourt Reporterns e, Keporting Servicer should receve copus of
AON-Appesl Lramenpl requests

SIGNATURE (Court keporter of Tramcriber) DALl
Completed (opies 0 ACRNOWILDGL ML N 10
Hote The TRANSCRIFY ORDLKING 1NE OUMA LION furm, CPO0Y 1 (A8 /)R, must be atteched 10 the 1. Supervinor, (ourt Reporten

100m 410ng with 1he Trameapt Gepost 16 Cmure the COURT TRANSCRIPY KEQULST » 2. Chiet, Heporting Services

Pprocessed espeditionly 3 Appeitatc Diviuon

Adminisiralive Office of the Couns CPOWO (o7}




State v. Shirley Reid

APPELLANT’S ATTORNEV(S):

NAME ADDRESS TELEPHONE CLIENT
- Roberi H. Codey 4 Moore Road : (609) 465-1135 State of New Jersey
Acting MayCounty ~  DN-110, Central Mail Room
Prosecutor Cape May Court House, NJ 08210
RESPONDENT’S ATTORNEY(S): e Ea I RRS
NAME ADDRESS ; TELEPHONE CLIENT

Joseph Grassi 2700 Pacific Avenue (609) 729-1333 shirle
Wildwood, .lew Jersey
08260

GIVE DATE AND SUMMARY OF TERMS OF "UDGMENT ENTERED BELOW:

- Does this determination dispose of all issues as to all parties? ~ Yes No_ x

If not, has it veen certified as final pursuant to R. 4:42-2? : ~ Yes No_ x

(If not, leave to appeal must be sought. R, 2:2-4, 2:5-6.) :
Is the validity of a statute, executive order, franchise or constitutional

provisior - <his state questioned? (R. 2:5-1(h)). o2 R No__ x
Is defendant presently confined? . Yes No_ X
On bail? . : : Yes No_ x
Is this an appeal of sentence only? : ' Yes - No_ X

. Are there co-defendants? : Yes ' ;Io X

: ‘
If so, state their names: - &D“
AR 1 3 apgg

- GIVE A BRIEF STATEMENT OF THE FACTS AND PROCEDURAL HISTORY: g \m

On September 22, 2005, Honorable Carmen H. Alvarez granted the defendant's
motion for suppress evidence obtained from an internet service provider s




- GIVEA COWLBTE LIST OF PROPOSED ISSUES THAT WILL BE RAISED ON THIS APPEAL,
THEY WILL BE DESCRIBED IN APPROPR’ ATE POINT HEADINGS PURSUANT TOR. 2: G-Z(IXS).
Whether the trial court erred when it held that a defendant has & right

to privacy in the information she willingly provided to anc :internet sotvicd ,
provider? _

IS THERE ANY CASE NOW PENDING OR ABOUT TO BE BROUGHT BEFORE THIS COURT WHICH:

(A)  Arises from substantially the same case or controversy as is appeal? Yes - No_x
(B) Involves as issue that is substantially the same, similar or related to

an issue in this appeal? Yes No_X
IF YES, STATE:

Case Name: Docket No.
DO YOU EXPECT TO FILE A LETTER BRIEF (Rule 2:6-2(b))? Yes No_ x

The time in which to file your brief and appendix is governed by court rule unless modified by court order. If .
any circumstances exist which might justify a shorter or longer period of time within which to file your brief
and appendix other than that provided by Rule 2:6-11, give a detailed explanation. Your answer deces nei alter
the time "imits set forth in the Rules of Couat. .

Can the transcript be abbrcyiaied pursuant to R, 2:5-3 () (1)? Yes No. X

In the event there is any change with respect to any entry on the Case Information Statement, appellant shall
have a continuing obligation to file an amended Case Information Statement on the prescribed form.

State of New Jersey .S. ‘[:ml g _Ql yYor

Name of Appellant Acting Assistant Prosecutor, Cape May County

Wiafo € %

Date #nature of Counsel of Record
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R’ COURT ow TERSEY™
vy . ;
DOCKET NO. -000243-05TS -
MOTION NO. M -001963-05 '
' BEFORE PART: r 0
'JUDGE(S):  WEISSBARD
: . SAPP-PETERSON

MOTION FILED: OCTOBER 24, 2005 .  BY: STATE OF NEW JERSEY
ANSWER (S) FILED: DECEMBER 12, 2005 ,BY; SHIRLEY REID' . -

SUBMITTED TO COURT: MARCH 08, 2006

THIS MATTER HAVING BEEN DULY PRCSENTED TO THE COURT, IT IS ON THIS
& 4 DAY OF , 2006, HEREBY ORDERED AS FOLLOWS:
GRANTED DENIED®  OTHER

MOTION BY APPELLANT (X) {529 ( )
- FO™ LEAVE TO APPEAL

VL e

SUPPLEMENTAL:

P it |

1 hereby certify that the fomgolng
j Is & true copy of the original on
I file in my office.

OF THE APPELLATE DIVISION

{2 it —vvfw\ »
CPM 05-02-00121-I -~ : & : FOR THE COURT: .

HARVEY

ISSBARD
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FLED:  APPELLATE OMSION

Statev. Shirley Reid

2005
DATE SENT: OCT 24
APPELLANT'S ATTORNL 7 (S): Tk

NAME ADDRESS TELEPHONE CLIENT OF Nm J

Robert H. Codey 4Moore Road (609) 465-1135 State of New Jersey

Acting Cape May County DN-110, Central Mail Room

Prosecutor Cape May Court House, NJ 08210

RESPONDENT’S ATTORNEY(S): mFlingnm
NAME ADDRESS TELEPHONE CLIENT TE

Joseph Grassi 2700 Pacific Avenue (609) 729-1333 ShirleyOGE 234 2005
Wildwood, New Jersey :

08260 @m

GIVE DATE AND SUMMARY OF TERMS OF JUDGMENT ENTERED BELOW:

Does this determination dispose of all issues as to all parties? Yes No_ x
If not, has it been certified as final pursuant to R. 4:42-2? Yes No_ x
(If not, leave to appeal must be sought. R, 2:2-4, 2:5-6.)

Is the vaudity of a statute, executive order, {rancuise or constitutional

Provisicw .. this state questioned? (R. 2:5-1(h)). Yes No_ x
Is defendant presently confined? ~ Yes No X
On bail? Yes No_ x
Is this an appeal of sentence only? Yes No_ X
Are there co-defendants? Yes No_X

If so, state their names:

GIVE A BRIEF STATEMENT OF THE FACTS AND PROCEDURAL HISTORY"

On September 22, 2005, llonorable Carmen H. Alvarez granted the defendant's
motion tor suppress evidence obtained from an internet service provider
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' GIVE A COMPLETE LIST OF PROPOSED ISSUES THAT WILL BE RAISED ON THIS APPBAL. A§ '
THEY WILL BE DESCRIBED IN APPROPRIA" E POINT HEADINGS PURSUANT TO R, 2:6-2(a)(5).

* Agpellant Only.

Wiether the trial court erred when it held that a defendant has a right
to privacy in the information she willingly provided to anc:internet urv:l.co

provider?

IS THERE ANY CASE NOW PENDING OR ABOUT TO BE BROUGHT BEFORE THIS COURT WHICH:

(A) Ames from substantially the same case or controversy as is appeal? Yes No_x
(B) Involves as issue that is substantially the same, similar or related to
an issue in this appeal? Yes No_X
IF YES, STATE:
Case Name: Docket No.
DO YOU EXPECT TO FILE A LETTER BRIEF (Rule 2:6-2(b))? Yes No_x _
The time in which to file your brief and appendix is governed by court rule unless modified by court order. If

any circumstances exist which might justify a shorter or longer period of time within which to file your brief
and appendix other than that provided by Rule 2:6-11, give a detailed explanation. Your answer does not alter
the time L.nits set forth in the Rules of Cuurt.

Can the transcript be abbreviaicd pursuant to R. 2:5-3 (c) (1)? Yes No. X

In the event there is any change with respect to any entry on the Case Information Statement, appellant shall
have a continuiug obligation to file an amended Case Information Statement on the prescribed form.

Y. Vincand Meliter

—State of New Jersey
Name of Appellant Acting Assistant Prosecutor, Cape May County

__tnfos 7 -, Gt
#nature of Counsel of Record

Date
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