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CHAPTtll{..'t LA'!LS O~. J.19~ 
APPROVED "3~ - "­

COMMITTEE SUBSTITUTg FOR 

SENATE, Nos. 3080 and 3019 

STATE OF NEW JERSEY
 
ADOPTJjjD FEBRUARY 9, 1981 

By Senators RODGTIJRS and HAMILTON 

AN ACT to amend and supplement "An act to place limits on ex­

penditures by counties and municipalities and supplementing 

Title 40A of the New .Tersey Statutes," approved AUf,'llst 18, 

1976 (P. L. 1976, c. 68, C. 40A :4--45.1 et seq.). 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Section 2 of P. L. 1976, c. 68 (C. 40A :4-45.2) is amended to 

2 read as follows: 

3 Beginning wi.th the tax year 1977 municipalities, other than those 

4 having a municipal purposes tax levy of $0.10 or less per $100.00 

5 and counties shall be prohibited from increasing their final appro­

6 priations by more than 5% over the previous year except within 

7 the provisions set forth hereunder. 

8 For' the purpose of this section, in computing its final appropri­

9 ations for the previous year, a municipality shall include, as part 

10 of iis final appropriations: 

11 a. Amounts of reuemte generated by an increase in its val-uations 

12 based solely on applying the preceding year's local p1trposes tax 

13 rate of the tlHmicl:pality to the asspssed value of new cOr1stntction 

14 or impt'ovements; 

15 b. Reven1tes derived in the previous year from new service fees, 

16 or from any increase in any previously imposed service fees, im­

17 posed by ordina·nce; 

18 c. Amonnts appr01;ed by referend1.lm, pursuant to sttbsection i. 

19 of section B of P. L. 1976, c. 68 (C. 4oA:4-45.3) and section 1 of 

20 P. L.1979, c. 268 (C. 4oA:4-45.8a). 

21 Tn each b'udget year subsequent to 1981, whene1;er any munici­

22 pality shall have transfen"ed to any local p1tblic utility, any local 

23 public authority O'f any 8pecial purposes distr"ict, during the im­

24 mediately preceding budget yeat'. or at any time during the current 

25 budget year prior to the final adoption of the budget, any service 

26 or function funded dur'ing the immediately preceding budget year, 
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27 eithe'l" partially 01' wholly from appropriations in the municipal 

28 budget, the municipality shall dedt~ct from its final approlJriations 

20 upon which ,its pwnn'issible ecrpenditures are calculated pursttant to 

30 this section the a'mount which the 'ilwnicipality expended fM that 

31 service or f1Hlction d1wing the last full budget year throughout 

32 which the service or function so transferred was funded from 

33 appropriations in the municipal budget. 

1 2. (New section) Notwithstauding any provisions of P. L. 1976, 

c. 68 (C. 40A:4-45.1 et seq.) to the contrary, municipalities shall, 

3 iu budget year 1981 and in all subsequent budget years in deriviug 

4 their final appropriations for the prior year UpOl! which the 5% 

annual increase permitted under seetiol] 2 of P. L. 1976, c. 68 
(',) (C. 40A :4-45.2) is calculated, not be required to treat as exceptions 

7 to the prior year's final approriatiol1s any appropriations of the 

8 proceeds of the sale of nlllnicipal assets which were contained in 

n HlPir budgets for the ~'ear 1080 or for any I)l'ior budget year. 

10 Tn all flseal years :>utJseqllent to hudget year 1981, municipalities 

11 shall, ill deriving' their final appropriati0J1s for the ilmnediately 

preceding budget .vear upon which the G% annual iucrease is cal­

1" culated, treat the alllOUllh:i of the proceeds of the sale of municipali) 

14 a8Hets avprovriated ill their budgets for the immediately preceding 

15 year as exceptions to the final appropriations under sectioll 3 of 

16 P. L.1976, c. 68 (C. 40A:4-45.3). 

1 ~~. This act shall take effect illuuediately, and shall be retroactive, 

2 pxeept as specifically provided therein, to August 18, 1976. 

This eommittee substitute was issued by the Senate County 

aBd Municipal Govenmlent Conullittee for two bills, Senate Bill 

3080 and Senate Bill 3019, which would have addressed in a similar 

lllaJW(~r Attorney Gelleral's Formal Opinion No. 23-1980. That 

0PUUOll states that revenues derived from the sale of municipal 

assets should be treated as f~xeeptions frolll the local budget "caps," 

l)oth ill the year when eX}Je!lcl.ed and in subsequent years when eom­

pUtilJg the "cap hasp" upon which a municipality calculates its per­

missible spending limit for the year pUJ'suant to the "cap law" 

(P.I,. 1976, e. 68; C. 40A :4--4f5.1 et seq.). 

rrhe Attomey General's opinion eT'pates severe hudgetary pro­

hlems for many New .Tersey municipalities. The Division of Local 

Government Services, for the past 3 years, has permitted munici­

palities to treat re\'ellUeS derived from the sale of municipal assets 

as "add-ons" which were expemlecl outside the "cap" hut which 
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became a permallent part of the lllullicipality's "cap base" for sub­

sequent years. Formal Opinion No. 23-1980 would end that 

practice. Moreover, the Attorney General implied in a footnote 

to the opinion that the applicatioll of the opinion would be retro­

active: ClyVe understand that the Division may llot have treated 

such sales in accordance with Formal Opinion No. 3-1977 over 

the past 3 years and that to alter that position llOW may cause 

substantial disruption in such municipalities which have relied 

upon the Division's tolerance of their erroneous treatment of such 

sales. That is regrettable and we would expect that they may look 

to the Legislature for redress." If implemented retroactively, the 

opinion would force affected municipalities to "roJl-back" their 

"cap base" to 1977 and extract any margin of growth in their 

spending limits which may have aeeumulated over 4 ~rears as a 

result of app]~rilJg the 5% limit to the sales of municipal assets 

which occurred in those years. 

1'he Senate committee substitute would address the Attorney 

General's opinion b~r providing that for the 1981 hudp:et year and 

thereafter, revenues derived from the sale of municipal assets 

shall he exempt from tlw G% "<'ap," hut shall not be included in 

the "cap base" for suhseqnent yem's. All expenditures of amounts 

derived from the sale of municipal assets contained in budgets 

for 1980 or any prior ~rear shall be included in the "cap base" for 

1981 and all snbsequent years. The conil'Uittee substitute addresses 

the retroactivity issue by making the hill's provisions retroactive 

to the effective date of the "cap law" (August 18, 1976). 

The conmlittee substitute, thus, conforms with the provisions of 

the Attorney General's opinion in this regard, but limits the effect 

thereof to the 1982 munieipal budget year and thereafter. 

The Senate eommittee noted that the Attorney General's opinion 

is based UpOll an effort to consistently interpret the "cap law." 

The implication of the Attorney General's opinion is that nOlle of 

the exemptions set forth in N..J. S. A. 40 :4-45.3 lllay be treated 

as "add-ons." Over the past 3 years, revenues derived from new 

ratables (exception a.), from new and increased service fees (part 

of exception h.), and sums approved by referendum (exception i.), 

as well as amouuts derived from sales of municipal assets (part 

of exception h.), have all been treated as "add-ons." 

If these items were llOt treated as "add-ons" revenues budgeted 

by municipalities, and municipal fee structures, would fluctuate 

drastically from year to year, aHd municipalities would he required 

to go to referendum each year ill order to raise the same amount in 

their bud~et. The Senate committee helieves that clarification of 
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the Legislative intent of the "cap law" is required with respect to 

these other three items, in order to eliminate any need for further 

Attorney General's opinions ill this regard. The committee substi­

tute would do so hy amending section 2 of P. L. 1976, c. 68 (C. 

40A :4-45.2) to state that municipalities shall include these three 

items in their final appropriations for the purpose of calculating 

permissible expenditures under that section. This would continue 

the current treatment of these items. 

Finally, the Senate committee substitute addresses a policy 

question relating to the treatment of sales of municipal assets 

under the "cap law" which does not apply with respect to the three 

items discussed above. The current treatment of revenues derived 

from sales of municipal assets has been strongly criticized for 

encouraging municipalities at times to dispose of public property 

in a manner not conducive to the long-term financial interest of 

the municipality. The practice which has been most criticized is 

that where the municipality esUcl.blishes a municipal authority and 

sells its municipal utility to that authority. In some cases, special 

fire districts or garbage districts have been established for the 

same purpose. Tn these instances, the municipality enjoys a double 

"cap" hanus, as a result of the revenues derived from the sale of 

lllunicipal assets, and also as a result of the "freeing up" of moneys 

in the budget which were previously expended for fire or garbage 

services. This legal maneuver has been viewed as promoting the 

"splintering" of local government. 

The Senate committee substitute includes a provision requiring 

that whenever a municipality transfers to a local public utility, a 

local authority or a special purpose district, a service or function 

previously funded in the municipal budget, it shall subtract from 

its "cap base" in the next year the amount it previously expended 

Oil that service or function. 



SENATE, No. 3080
 

STATE OF NEW JERSEY
 
INTRODUCED FEBRUARY 2, 1981 

By Senators HODGEnS and ORECIllO 

Referred to Committee on County and Municipal Government 

A SUPPLE~,IENT to "An act to plaee limits on expenditures by coun­

ties and municipalities and supplementing Title 40A of the New 

.Jersey Statutes," approved August 18, 1976 (P. L. 1976, c. 68; 

C. 40A :4-45.1 et seq.). 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Notwithstanding any provisIOns of P. L. 1976, c. 68 (C. 

2 40A :4--45.1 et seq.) to the contrary, municipalities shall, in fiscal 

3 year 1981 and in all subsequent fiscal years in deriving their final 

4 appropriations for the prior ye,ar upon which the 5% annual 

5 increase permitted under section 2 of P. L. 1976, c. 68 (C. 

6 40A :4-45.2) is calculated, not be required to treat as exceptions 

7 to such prior year's :fiual appropriations any appropriations of 

8 the proceeds of the sale of municipal assets which were contained 

9 in their budgets for the :fiscal year 1980 or for any prior fiscal year. 

10 In all fiscal years subsequent to fiscal year 1981, municipalities 

11 shall, in deriving their final appropriations for the immediately 

12 preceding fiscal year upon which the 50/0 annual increase is cal­

13 cUlated, treat the amounts of the proceeds of the sale of municipal 

14 assets appropriated in their budgets for the immediately precedinl\' 

15 fiscal year as exceptions to the final appropriationR under section 3 

16 of P. L. 1976, c. 68 (C. 40A:4-45.3). 

1 2,. This act shall take effect immediately and shall be retroactive 

2 to August 18, 1976. 

STATEMENT 

During the past 3 years, many municipalities have included the 

proceeds of the sale of assets in their base when calculating their 

municipal spending limits under the local government cap law. 

The Attorney General's office, in Formal Opinion No. 23 dated 

November 17, 1980, has advised the Division of Local Government 
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Services that such treatment is contrary to the statute and its 

Formal Opinion 1\0. 3, 1977. Tn the recent opinion, the Attorney 

General concluded that appropriations of the proceeds of the sale 

of ElUnieipal assets should be treated as an exception under the 

cap law and that those appropriations in a municipal budget for 

a preceding year should be deducted from final appropriations in 

that year to derive a base amount from which a permissible spend­

ing increase is allowed in a subsequent year. 

As a result of the accumulated effect of the fonner treatment of 

this item during the past several years, the cap base in 1981 budgets 

would be in excess of the amount permissible by law. Ilmvever, to 

now require the correction of those municipal cap bases in an 

amount to reflect the accumulated increase over the past several 

years would cause a severe and crippling hardship on liIany munici­

palities 'which even no,v find it difficult to manage municipal budgets 

within existing spending limits. 

This bill will make the Attorney General's ruling prospective 

onl~T commencing with the municipal budgets in 1982. Thus, when 

calculating the 1982 budgets, expenditures of the proceeds from 

the sale of assets will not he included in the cap hase. However, 

the accumulated increase in the cap base due to the inclusion of 

these items in past years will remain in the cap base. 



SENATE, No. 3019 

STATE OF NEW JERSEY
 

IN'TRODUC]JD .JANUARY 22, 1981
 

By Senators HAMILTON, WEISS, GREGORIO, MUSrrO, RODGERS
 

and OREOHIO 

R,eferred to Committee on County and J'vlunicipal Government 

A SUPPLEMENT to "An act to place limits on L'xpenditul'es by 

counties and municipalities aDd supplementing Title 40A of the 

New Jersey Statutes," approved August 18, 1976 (P. L. 1976, 

c. 68, C. 40A :4-45.1 et seq.). 

1 BE rf ENACTED by the Senate and Gene'ral Assembly of the State 

2 of New Jersey: 

1 1. The Legislature finds that the interpretation and administrative 

2 implementation of P. L. 1976, c. 68 with particular regard to the 

3 treatment of revenue from the sale of assets for purposes of calcu­

4 lating the base on which the allowable annual expenditure increases 

5 are determined has evolved to a point where the Legislature is 

6 compelled to prescribe the treatment of such funds for the 1981 
l·< 

7 local government budget year and thereafter and establish a policy 

8 with regard to the effect of this prescribed treatment on the calcula­

9 tion of the base on which allowable expenditure increases were 

10 dete'rmined for local government budget year;;; prior to 198]. 

1 2. For purposes of the ]981111unicipal budget year and thereafter 

2 any revenue from the sale of assets may he expended notwithstand­

3 ing the 5'10 limit on increases over HIe previons year's final ap­

4 propriations. The expenditure of such amounts shall not b(~ included 

5 in the base upon which the ensuing year's expenditure inm'eaJse 

6 limitation is calculated. 

1 3. All municipal budgets for years prior to 1981 nre ratifi.ed, 

2 validated and confirmed to the extent of the treatment of rcnnue 

3 from the sale of asset;;;, notwithstanding that Fmch treatmollt may 

4 have been in confiict with the provisions of section 3 of P. L. 1976, 

5 c. 68 (C. 40A:4-45.3). 

1 4. This act shall take effect immediately. 
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STATEMENT 

This bill is in reaction to a recent opinion of the Attorney General 

(Formal Opinion No. 23 of 1980) dealing with the treatment of 

revenue from the sale of municipal assets for purposes of calculating 

the base on which the 5% cap is calculated for the year following the 

year in wllich the sale took place. 

There is general confusion, or at least disagreement, as to the 

intent of the Legislature in providing for an exemption to the 570 

cap law in the case of the sale of municipal asset~. There are 

several cases where the expenditure of revenue from the sale of 

assets bas been continued in the base on which the 5% cap is 

calculated notwithstanding the clarification of this issue by opinion 

of the Attorney General in 1977. ~rhis opinion has heen recently 

restated and confirmed, and expressly pro'i'ides that where the 

expenditure of revenne from the sale of asset" has been carried in 

the base on which the limitation was applied, the municipalities 

must recalculate the base for each of those years and adjust the 

cap leeway accordingly. This requirement could be devastating in 

some cases, as recognilled by f,ootnote in the opinion, and a legisla­

tive remedy is required. 

This bill ratifies all prior budgets to the extent of the treatment 

of the revenue from the sale of assets and provides that for the 

1981 budget year and thereafter revenue from the sale of assets 

may be expended in addition to the 5% cap limit, but shall not be 

included in the base for ensuing years. 
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FROM THE OFFICE OF THE GOVERNOR 

FOR I~~DIATE RELEASE FOR FURTHER INFOm1ATION 

l-tA·RCH 9, 1981 KATHRYN FORSYTH 

Governor Brendan Byrne today signed the following bills: 

A-3l68, sponsored by Assemblyman Alan Karcher (D-Middlesex)~·~ 

which permits municipalities to anticipa.te 90% oE the projected 

. increase in Gross Receipts and Franchise Tax revenues in their 

1981 Budgets. 

The Treasury Department predicts that the Gross Receipts 

and Franchise Tax will generate·$93 million more in revenues 

this year than it did last year. These additional revenues 

'will be distributed to the 335 eligible municipalities pursuant 

to a statutory formula. : 

The bill requires the State Treasurer to certify each 

municipality on or before April 15, 1981 90% of the increase 

which. the municipality can expect in these .::evenues. The 

municipality would then be .ableto include in its 1981 budget 

the anticipated revenues. 

5-3080, sponsored by Senator Francis E. Rodgers CD-Hudson), 
• 

-which deals ~ith the treatment of L~e sale of municipal assets 

under the municipal "cap" law. 

In the past, municipalities have increased their spending 

limits by the,amount of revenues generated when municipal assets 

were sold. This constituted a serious loophole in the "cap" 1m·], 

since those revenues would not.be generated in future years. 

Consistent with an Attorney General's recent ruling, this bill 

will prohibit that practice commencing in 1982. However, the 

bill v?lidates past practices and permits the prior rule to be 

followed this year, since the municipal budget process for 1981 

is already underway. 
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In addition, the bill clarifies that the spending limits ~~ 

may be increased b}' '.new revenues generated i.n the proceeding year 
\ 

by additional fees, increased valuations or referendums. 

The bill also provides that where a municipality creates 

.a utility, authority or special district it must reduce its 

spending limits 
. 

by the amount 
. 

of appropriations previously 

used to supply that service. 

-it # * # # 

.., 

l , 
f I: . ~ 

I \ 
1\ 
J ­
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:here is significantly greater public interest in the performance of the public ofticiar, 
duties. Accordingly, deliberations on that category of advisory requests should norm­
lily be held in open public session. 

In :,ummary, the Executive Commission on Ethical Standards may hold a closed 
o<:ssion to discuss complaints and investigations into complaints prio'r to holding a 
formal hearing on them provided that it passes the resolution required by N.J .S.A. 
\0:4-13. The discussions of the Commission concerning the issuance of advison 
upinions and the facts on which those opinions are to he based may not be held i'n 
-:Iosed session under the exception in the act for investigations into \'iolations or poss­
ible violations of the law. In certain circumstances, however, these discussions rna\" 
relate to material allowed to be discussed in closed session under section IO:4-12tb) 
(3) -..:hich allows a public body to exclude the public from that portion of a meeting at 
which it discusses "any material the disclosure of which constitutes an unwarranted . :
 

invasion of individual privacy ... ," Whether the discussion relates to such mate­

rial, however, must be determined on a case-by-case basis.
 

Very truly yours, 
WILLIAM f. HYLAND 

A !torney General 

By: MICHAEL A. SANTANIELLO 
Deputy Attorney General 

t 
l. 

I. Of course, where a request for an opinion received from a third party is in essence a com­
plaint or is treated as a complaint by the Commission, it like other complaints, would fall under 
the exception for investigations of violations or possible violations of the law. 

February 9. 1977 
JOHN F. 'LAEZZA, Director 
Division ofLocal Go vernmen t Services 
Deparlment ofCommunilY Affairs 
363 West State Street 
Trenton, New Jersey 08625 

FORMAL OPINION 1977-No.3 

Dear Director Laezza: 
You have raised a series of questions concerning the interpretation of the Local 

Government Cap Law, N.J.S.A. 40A:4-45.1 et seq. (P.L. 1976, c. 68). This law was 
cnacted as experimental legislation to limit spending by municipalities and counties 
without constraining them to the point where it is impossible to prodde necessary 
governmental services (Section I). 

The most pressing questions that you have raised concern the statutory scheme 
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as a whole. First you have asked whether a county is prohibited from increasing its 
final appropriation by more than 5% over the previous year's appropriation or 
whether it is only prohibited from increasing its county tax levy by more than 5% over 
the previous year's tax levy subject to certain specified modifications. Section 2 of 
the statute provides that: 

"lIq!,illlling with IhL: tax year \1)77 municipalities other than those 
having a nllmieipal purpose tax levy o-f $0.10 or less per $ [00.00 and 
COlllllic:s shall be prohibited from increasing their final appropriations 
by more than 5% over the previous year except within the provisions set 
forth hereu nder." 

Seclion 4 of the statute provides that: 

"In the preparation of its budget, a county may not increase the county 
tax levies to be apportioned among its constituent municipalities in excess 
of 5% of the previous year's tax levy, subject to the following modifications: 

"a. The amount of revenue generated by the increase in valuations 
within the county based solely on applying the preceding year's county 
tax rate to the apportionment valuation of new construction or improve­
ments within the county and such increase shall be levied in direct propor­
tion to said valuation; 

"b. Capital expenditures funded by any source other than the county 
tax levy; 

"c. An increase based upon an ordinance declaring an emergency 
according to the definition provided in NJ .S. 40A:4-46 approved by at 
least two-thirds of the board of chosen freeholders of the county and, where 
pertinent, approved by the county executive; 

"d.. All debt service; 
·'e. Expenditures mandated after the effective date of this act pursuant 

to State or Federal law." 

An initial reading of these two sections reveals an inherent inconsistency in which 
Seelion 2 seems to limit the final appropriation of a county for a particular year to 
5% over the prior year's appropriation and Section 4 places the 5% limitation on the 
county tax levy to be apportioned among a county's constituent municipalities sub­
ject to certain specific modifications. However, it is a generally accepted principle of 
construction that when a rL:ading of the literal terms of a statute leads to contradic­
tory or incongruous results, a reasonable construction consistent with its underlying 
purpose should be preferred. Schierstead v. Brigantine. 29 N.J. 220, 230-31 (1959); 
In re Petition of Gardiner, 67 N.J. Super. 435, 444 (App. Div. 19(1). In this case, the 
descriptive language in S-:etion 2 generally outlines the purposes of the act to limit 
municipal amI county spending, and the language, "except within the provisions set 
forth hereunder," .\u),!),!ests that Section 2 is dependent on separate sections for ib 
force and effect. Accordingly, St.;elion 4 provides the operative language of the stat­
.ute, and specifically limits increases in county tax levies subject to a series of moddi­
cations. To the ex tent of any inconsistency between the descriptive language of Sec­
tion 2 and the operative language of Section 4, the operative language should govern 
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the implementation of the spending limitation consistent with the legislative design. 
This conclusion is buttressed by the fact that if the statute were to be read so as 

to limit expenditures by counties on the basis of their final appropriations, the modi­
fications set forth in Section 4 would be inapplicable, since they refer only to the 
limits on county tax levies. This would result in defeating the legislative goal to pro­
vide enough flexibility for counties to provide necessary services (Section I) contrary 
to the legislative purpose and, therefore, cannot be presumed to be what the Legisla­
ture intended. See Albert F. Ruehl Co. v. Rd. of Trustees ofSchools for Indus. Ed., 
85 N.J. Super. 4 (Law Div. 1964). Thus, it is our opinion that the Act docs not pro­
hibit a county from increasing its final appropriation by more than 5% over the pre­
vious year's appropriation but, r"ther, only prohibits a county from increasing its 
county tax levy by more than 5% over the previous year's tax levy subject to certain 
modifications. 

II 
You have also asked whether appropriations for the transfer of funds by a mu­

nicipality to a board of education pursuant to N.J .S.A. 40:48-17.1 and 17.3 are to 
be included within the limitation on municipal spending. N J.S.A. 40:48-17.1 and 
17.3 authorize municipalities to appropriate funds derived from unappropriated sur­
plus revenues or unappropriated anticipated receipts to ,he boards of education of 
the local school districts serving them. This raises the question of whether local gov­
ernment expenditures for school district costs arc to be included within the limitation 
on local government spending. 

Within the past seventeen months the Legislature, with the approval of the Gov­
ernor, has enacted laws limiting state government spending, NJ.S.A. 52:9H-5 et 
seq., (P.L. 1976, c. 67, approved August 18, 1976), municipal and county spending, 
N.1 .S.A. 40A:4-45. I et seq., (P. L. 1976, c. 6H, approved August J X, 1l)7(,), and sch DO I 
district spending, N.J .S.A. ISA:7 A-25 (P.L. 1975. e. 212, § 25, approved Septelll bel' 
.10, 1975). Since these statutes were passed as part of an overall le),!islativL: plan to 
limit government spending, the statutes IllUSt be considered together in construing the 
meaning of the provisions therein. Sec Giles v. Ga.l·sen, 23 N.1. 22 (1957). It ca nno! 
be presumed, moreover, that these statutes were intended to be duplicative. Sec .)'/ille 
v. Madewell. 117 NJ. Super. 392 (App. Div. 1(71), a'Td 63 N.J. 506 (1')7.\). Since 
school district costs arc subject tu a separate statutory spending limitation, N..J.S.A. 
181\: 17 A-25, it is reasonahle to assume that the I.egislature intended to exclude such 
costs from a second limitation on spending imposed hy NJ.S.A. 40A:4-45.1 el seq., 
(P.L.1976,e.6X). 

III 
Your next inquiry concerning the ),!eneral schematic framework of the stalule 

raises the question as to how the modifications arc to he treated for the purpose of 
calculating the "cap" or lid figure for final appropriations for Illunicipalities and for 
tax levies for counties. The purpose of the modifications is to exclude from Ihe lill1ila­
tion on spending amounts raised as a resull of inlTeases in valuations due to new L'"n­
slruction or improvements, amounts raised through sources olher lli.ln lhl' ilK;" 
property tax and amounts lkellled to be necessary to provide local ),!OVl'rJ\II1L:nls \Iith 
suflieient flexibility to provide enlL:rgel1l:y services and 10 participal<.: in state or kd­
eral programs through which they can receiw linancial aid. Thus. lhe I1lodifiL'alioll\ 
arc to be construed as exclusions from the act hoth inconlpUlilll! the hasl'ligurc from 
the previous year to which the 5% is applicd to arrive :ttthe "cap" figure :lIld in dcler­

.:'4) 
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mining the expenses to be included within that amount for the current fiscal year, a~ 

demonstrated in the following equations: . 
Cap appropriation, which is the present year's final appropriation - modifi­
cations = 5% (previous year's final appropriation - modifications)+ (pre­

vious year's final appropriation - modifications) 
Cap tax levy, which is the present year's tax levy - modifications = 5% (pre­
vious year's tax levy - modifications)+ (previous year's tax levy - modifi­

cations). 
Otherwise, there would be no point of comparison between the two years. 

In light of the previous answers, the answer to your question concerning the 
definition of "final appropriations" as used in Section 3 becomes clear. Please be 
advised that the term "final appropriations" as used in Section 3 refers to the final 
line item of appropriations in a municipal budget minus any appropriations for 
school costs covered within the limitation on spending in N.J .S.A. 18A:?A-25, but 
including all expenses excluded in subsections 3(a) through (i). As stated previously. 
the preceding year's costs excluded pursuant to the subsections are then subtracteu 
from the preceding year's final appropriation, the 5% is computed and added to that 
amount to determine the amount permissible for the new year's final appropriation 
minus any modifications excluded pursuant to the subsections. 

IV 
Your next series of questions concerns the interpretation and application of the 

modifications included in the subsections to sections 3 and 4 of the act. First, you 
have asked whether the words "general tax rate of the municipality" as used in sec­
tion 3(a) refer to the municipal tax rate or the aggregate municipal, county and 
school tax rate. Section 3(a) of the statute excludes from the limitation on municipal 
spend .. ig imposed by the law: 

"The amount of revenue generated by the increase in its valuations 
based solely on applying the preceding year's general tax rate of the munici­
pality to the assesseu value of new construction Or improvements ... : 

Similarly, section 4 (a) excludes from the limitation on the county tax levies: 

"The amount of revenue generated by the increase in valuations within 
the county based solely on applying the preceding year's county tax rate to 
the apportionment valuation of new construction or improvements within 
the county and such increase shall be levieu in direct proportion to said val­
uation ..." 

The purpose of these two provisions is to exclude from the limitation on local govern­
ment spending expenditures equal to amounts generated by the increase in propert> 
valuations due to new construction and improvements. Thus, the act restrains 10c,,1 
governments from increasing spending where such increases require increased local 
properly tax rates, but does not rcstrain expenditures of income from these m:w 
wurces. If the words "gcneral tax rate of the municipality" as used in Se<.:tion 3(a) 
were intendeu to mean the municipal tax rate plus the county tax rate plus the cduca­
ti'on tax rate, the act would proviue a doublc exdusion for a portion of the amounl~ 

I 
I generated from these new sources. Counties would be able to exclude from their lim­

itation the proportion of monies generated by the increase in valuations due to new. 
construction and improvements within the county and attributable to the county tax 
rate pursuant to section 4(a), and muni<.:ipalities wou Id be able to exclude from their 
limitation all monies generated by the increase in valuations due to new construction 
and improvements attributable to both the county and lllunicipal rate within their 
territory pursuant to section 3(a). The result would be to permit aggregate spending 
in excess of the amount generated by the increase in valuations due to new construc­
tion and improvements. Since this would bc inconsistent with the purposes of the act, 
it is reasonable to conclude that the Legislature intended municipalities to exclude 
from their spending ceilings only those amounts generated by increased valuations 
allributable to the municipal tax rate. 

Moreover, this conclusion is reinforced by our opinion that school expenditures 
are excluded from the local government spending limitation. Since school expendi­
tures are subject to a cap in N.J .S.A. ISA:7 A-25 and are not within the limitation on 
local government spending, it seems reasonable that local governments should not 
have the advantages of spending for non-school purposes monies generated by in­
creased valuations attributable to the school tax r;.tte free from the limitation on 
,pending. Thus, in construing the provisions consistent with the purposes of the act 
and the statutory scheme as a whole, it must be concluded that the words "general 
tax rate of the municipality" as used in section 3(a) refer to the municipal tax rate, 
or tax rate that raises revenue for municipal expenses. 

V 

Your next question concerns the interpretation of section 3(b), which excludes 
from the limi'tation on municipal spending: 

"Capital expenditures funded by any sourcc other than the local prop­
erty tax, and programs fundell wholly or in part by Federal or State funds, 
in which the financial share of the municipality is not reLJuired to increase 
the final appropriations by more than 5% ..." 

Specifically, you have asked what types of expenditures may be excluded as "pro­
grams funded wholly or in part by Federal or State funds, in which the financial 
~hare of the municipality is not required to increase the final appropriations by lTlore 
than 5% ....". This provision was intendeu to exclude from the spending limitation 
all expenditures for programs funded either wholly by federal or state funus or partl> 
by local matching funds upon which receipt of federal or state funds is conditioned. 
Implicit in this provision is an underlying legislative policy to en<.:ourage and enable 
local governments to participate fully in this type of program free of the local govern­
ment spending restriction. Thus, consistent with this purpose, the worlls, "in which 
the financial share of the municipality is not rcquired to increase the final appropria­
tions by more than 5%" appcar merely to he a restatemcnt of the overall legislative 
plllicy that federal and state aid and reLJuircd localmatl:hing shares shall not hc suh­
Jcct to the 5% local government spending limitation. /\l:coruingly, it is our opinion 
that it was the probable legislative intent in the enactmcnt of this modification 10 cx­
dude from the 10"al government spending limitation all cxpenditures of federal and 
,late aid money as well as all local matching expenuitures nccessary to secure federal 
or state aid for municipal governments. . 

' ..... 
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VI 

Your next series of questions concerns the interpretation of section 3(c) and 4(c), 
which exclude from the limitation on local government spending certain types of 
emergency appropriations. Section 3(c) excludes from the Iimitaiion on a municipal­
ity's final appropriation: 

" .. , An increase based upon an ordinance declaring an emergency situa­
tion according to the definition provided in N.J .S. 40A:4-46 approved by 
at least two-thirds of the governing body and approved by the Local Fi­
nance Board; provided, however, any such emergency authorization shall 
not exceed 3% of current and utility operating appropriations made in the 
budget adopted for that year ...." 

Similarly, section 4(c) excludes from the limitation on county tax levies: 

". , , An increase based upon an ordinance declaring an emergency accord­
ing to the definition provided in NJ.S. 40A:4-46 approved by at least two­
thirds of the board of chosen freeholders of the county and, where pertinent, 
approved by the county executive ...." 

Specifically, you have asked whether section 3(c) may be interpreted in a man­
ner to allow for the declaration of an emergency by a resolution of a municipal gov­
erning body and that such a resolution need only be approved by the Director of Local 
Government Services as chairman of the Local Finance Boa"!. Also, you have askcd 
whether emergency appropriations in excess of 3% of current and utility operating 
:.Ippropriations in :.I fiscal year must be included in the limitation on municipal spend­
ing for the next succeeding fiscal ye:.lr. 

The express terms of these modifications dealing with emergency appropria­
tions by counties and municipalities pose serious problems for the sound implementa­
tion of the law. The requirement for the adoption of an ordinance in Section 4(c) 
rather than a resolution is apparently inapplicable to counties and is in need of legis­
lative revision. In Section 3(c) the requirement for the adoption of an ordinam:e 
rather than a resolution declaring an emergency and the requirement of approval by 
the Local Finance Board will cause serious delays before an emergency appropria. 
tion can he approved. Consequently, in the event of a true emergency where time is 
of the essence, local governments will be seriously hampered in their ability to re­
spund. In addition. where cmergenl:Y appropriations in anyone fiscal year exceed lhc 
stalutory ceiling of 3% of current and utility operating appropriations for that year. 
such appropriations must be induded within the ne.~t fiscal year's spending limit. In 
the evenl this forces a municipality to exeeed its following year's 5% "cilp" limit, the 
Illunicipality is in effect unahle to provide the l110neWry resources necessary for stich 
an emergency. 

Although these conclusions appear to severely limit the ability of local govern· 
ments 10 de:il with cmcrgcncy situations under the aL·t, the legislative intent as to the 
meaning of these provisions llIust he ascertained frol11 its express terms. f.alll' \. 
!loftlerlllun. 2J N.J. J04 (I <)57); .\·tatl' v. COllllltunity Distributors, fnc.. 123 N.J 
Super, 5l1t) (Law Div. 1<)7.1), alTd 64 N..J. 47<) (1<)74). This litcral construction of lhe 
acl.is furlherreinforced by the raetthat it dcp,lrts from the existing statutory st:hemc 

I for emergency appropriations set forth in N.J .S.A. 40A:4-48, 49. NJ .S.A. 40A:4-48 
provides that emergency appropriations not causing the aggregate of such emergencyI 
appropriations for that year to exceed 3% of the cutrent and utility operating appro­
priations can be made if the governing body adopts a resolution by not less than a 
2/3 vote of its full membership declaring an emergency. Where such an appropria­
tion will cause the aggregate to exceed 3% of the current and utility operating appro­
priations for that year, N.J.S.A, 40A:4-49 additionally requires approval of lhe 
appropriation by the Director of Local Government Services. If the Legislature had 
intended to allow for the use of a resolution in this instance and to permit approval 
by the Director of Local Government Services, it could have stated its purpose in 
unequivocal terms. Consequently, it must be concluded that the departure from the 
procedure established in Title 40A was purposeful and designed to further restrict 
local government spending for emergencies. 

You are therefore advised that under the express terms of section 3(c), only 
emergency appropriations passed pursuant to an ordinance declaring an emergency 
situation approved by at least 2/3 of the governing body and the Local Finance 
Board may be excluded from the limitation on municipal spending provided that such 
emergency appropriations in anyone year do not exceed 3% of current and utility 
operating appropriations for that year. Those emergency appropriations approved 
in excess of 3% of current and utility operating appropriations for that year must be 
included within the limitation on municipal spending for the next succeeding fiscal 
year. You are also advised that since the requirement of an ordinance is clearly in­
applicable to a county government under the terms of section 4(c), only emergency 
appropriation~ passed pursuant to a resolution declaring an emergency approved by 
at least 2/3 of the board of chosen freeholders and, where pertinent, approvL~d hy the 
eounty executive can be excluded from the limitation on county tax levies. 

VII 

You have also asked whether appropriations for cash dericits gencrated by 
utilities and for cash deficits in assessment programs arc to he excluded from the 
limitation on municipal spending. Set:tion 3(d) exdudes from the spcnding limitation 
all"debt service." Section J(e) excludes "[a]mounts required for funding a preceding 
year's delicit." The "debl service" exclusion was apparenlly intended to ,Jvoid jeop­
ardizing the ability of local governments to satisfy honded indebtedness under the 
Local Government Cap Law and to preserve their credit ratings. The sCl:tion J(e) 
exclusion apparently was intended by the legislature to exempt frolll the spending 
limitation amounts necessary to fund deficits from preceding years created by the 
failure of local governments to realize anticipated revenues. 

When a municipally owned public utility operates al a delicit, thc municipality 
is required by law to appropriate monies to finanL'e that deficit. N..I,S,I\, 401\:4-J5. 
This type of expenditure was in all likelihood intended to be excluded under seL'tion 
:I(e) so that appropriations made to cover the preceding year's deficit will not occa­
sion cuts in other governmental services in the following year. Similarly. where Ihere 
arc cash deficits in assessment programs due to the failurc to l:llllccl spel:ial assess­
ment monies, we arc informed lhat municipalities must often appropriate additIOnal 
funds to cover debt scrvice on illlproverncnts that would ordinarily he financed hy Ihl' 
special assessments. Since the municipalily is in fad financing the prcvious year's 
delicit created by its failure to coHect all assessmcnls, thc appropriation should bc 
eXcluded frolll the spcnding limitation under section J(e), Morcover, siuL'e lhc appro­
;lriation is designed to satisfy deht service, it can also be exduded under section .\(d), 
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vIII 
Your nex t series of questions concern the interpretation of Sections 3(g) and 4(e) 

which exclude "[e]xpenditures mandated after the effective date of this act pursuant 
to State or Federal Law." Specifically, you have asked whether expenditures due to 
the increase in rates allowed by the Public Utilities Commission or caused by the de­

.. control of fuel oil prices by the federal government, the increase in Workmen's Com­
pensation Insurance rates, the increase in pensions costs due to higher actuarial pro­
jections and the cost of court judgments should be excluded from the limitations on 
local government spending under these sections. 

The purpose of the Local Government Cap Law is to limit increases in local 
government spending to 5% over the previous year's expenditures, ex(.'Cpt where 
specifIcally authorized, and to restrain increases in local property taxes. The exclu­
sion for "[e]xpenditures mandated after the effective date of this act pursuant to 
State or Federal law" was intended to exclude expenditures for programs required hy 
newly enacted legislation in order to avoid the harsh result of forcing local govern­
ments to cut other services to provide funds for newly created programs not included 
in previous budgets. It could be argued that increased expenditures for already exist· , 
ing mandated programs due to rate increases permitted or mandated by state or fed· 
eral administrative agency decisions or otherwise will likewise ca]Jse the harsh result 
of forcing local governments to cut other services in order to provide for the increased 
cxpenditure while remaining within the 5% "cap," and that consequently such cosb 
should be excluded since they are caused by "mandated" rate increases permitted 
after the effective da te of the Local Government Cap Law. However, along tha t same 
line of reasoning, it is impossible to distinguish between situations where price or rate 
increases due to administrative agency action cause increased expenses for mandated 
programs and where ordinary, uncontrolled inflationary prices cause such increases 
While both types of increased expenditures will occur after the effective date of the 
Local Government Cap Law, they arc mandated by the preexisting state or federal 
legislation and arc indirect eonse4uenees of maintaining the preexisting activity. 

Moreover, if inflationary costs of preexisting programs were construed to he 
excluded, all expenditures for state or federal programs should likewise be excluded 
because, while the legislation may preexist the Local Government Cap Law, the ex­
pense must only occur after its effective date. Under this approach the Local Govern­
ment Cap Law would limit only the small proportion of expenditures arising out of 
local initiatives. Since this construction would nullify the significance of the word., 
";Ifter the effective date of this act," an interpretation that gives meaning to all the 
words in the provision should he preferred. Board 0/ caucalion of Hackensack I' 

Hackensack. 63 N.J. Super. 560 (App. Div. 1960). Also it cannot be presumed that 
the Legislature intended to ha ve the exclusion cover such a broad category of expendl. 
tures so as to nullify the expressed [lurpose of the law to limit the spiraling costs 01 
local government and provide property tax relief. Thus, in order to avoid undermin­
ing the expressed legislative [lurpose to limit 10c;1I government spending, the langtw~~ 

of these provisions must be interpreted strictly to exclude only those expenditures for 
mandatory programs enacted afler the cffective date of the Cap Law. 

While this strict construction may cause local governments serious difficulty in 
[lre[laring their budgets and may force reductions in existing services to provide for 
inflationary costs of mandatory programs, these problems must be resolved by furthrr 

, legi.ilative action. Within constitutional limitations, it is the responsibility and C,\· 

dusive domain of the Legisla turc to deh:rmine the priority to be given the act's con 
ni~ting [lolieies of limiting local government spending and providing necessary gov· 
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ernment services and to authorize any relief deemed appropriate. Indeed, the Legis­
lature apparently anticipated the difficulties the connicting policies would cause 
when it declared the act be "experimental" legislation to be reviewed at the end of 
three years (Section I), and in recognition of its policy making responsibility, amenda­
tory legislation has already been introduced.· 

Based upon this reasoning, it must be concluded that a court judgment requiring 
local government eXI,enditllres will not necessarily be an exception to the Local Gov­
ernment Cap Law. The underlying basis of the judgment must be reviewed to deter­
mine whether or not the underlying obligation itself would fall within a modification 
to the Cap Law, and if it docs not, then the mere fact that the obligation has taken 
the form of ajudgment would not serve to exempt the expense from the limitation on 
government spending. Any other result would enable local governments to circum­
vent and frustrate the intent of the law by refraining from paying lawful obligations 
that would otherwise be within the cap limitation until they are reduced to court 

judgment. 

IX 
Next you have asked whether the line item appropriation "Deferred Charges to 

Future Taxation - Unfunded" should be excluded from the spending limitation under 
sections 3(d) and 4(d), excluding debt service. Capital improvements not financed 
through notes or bonds are financed by a local government's general revenues 
through an appropriation in the budget for capital deferred charges under the title 
"Deferred Charges to Future Taxation - Unfunded." Just as with capital improve­
ments financed through the issuance of notes or bonds, the process for an appropria­
lion for this purpose is initiated by the passing of an ordinance authorizing the is­
suance of debt for capital purposes, The local government wou Id then have the option 
of borrowing on a permanent or tem[lorary basis from an outside source or of bor­
rowing against its own reserves. 

For the purposes of this act it would he illogical to assume a Iq.'.islative intent to 
distinguish between situations where local governments borrow throllgh the issuance 
of notes and bonds to pay for capital projects and where they horrow against their 
own reserves to cover such costs. On the contrary, a construction excluding "deht scr­
vice" in its narrow generally acce[lted sense but not capital dcrerred charges would 
encourage local governments to borrow through notes and bonds, paying high inter­
est rates in order to have capital cxpenses excluded from their spcnding limitation, 
The legislature cannot he [lresumed to have intended a result contrary to good reason 
and inconsistent with its essential pur[lose of limiting governmental spending. Sec 
,",'lale v, PrUI'I!II::ano. 34 N.J. 318, 322 (1961). Moreover, the [lurpose of the statute 
should not he frustrated hy an unduly narrow intcrpretation of the phrase, "debt scr­
vice," within the context of the acl. See Cammara III I'. E.I'.l'l!x COllI/II' Park COflllllil'­

sion. 26 N.J. 404 (1958). Accordingly, it is our opinion that the appro[lriation for 
capital deferred charges was within the legislalive contemplation of the debt service 
exclusion. Sec j)vorkill v. f)OI'er 7/'.. 29 N ,.1,303 (19)9), 

X 

Your last4uestion conccrns the administration of the I\t:l, Specifil'all), you Ilave 
asked whether the Division of Local (,overnment Services has the authol'lly til pro­
mulgale a timetable through regulations in ordn to allow for the refercndul1l prOl'ess 
descrihed in Section 3(i) within the hudget timetahle [lrovidcd in the Local Budt'.d 
Law, N.J.S,A. 40A:4-1 el ,\1'1/, For the following reasons. please he adVISed that thc 
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Local Government Board and the Director of the Division of Local Government Ser­
vices have the authority to promulgate such regulations. 

While the statu te does not expressly authorize any state agency to administer 
and enforce the law, the Director of the Division of Local Government Services 
supervises the local budget process pursuant to the Local Budget Law, N.J.S.A. 
40A:4-1 et seq., assuring that the timetables therein are followed and certifying that 
the budgets comply with the law, N.J .S.A. 40A:4·78. It is, therefore, implicit in this 
legislative scheme that the Division of Local Government Services will also be the 
agency with the responsibility of enforcing the local government sp~nding limitation. 
See East Orange v. Bd. of Water Commissioners ofEast Orange, 73 N.J. Super. 440, 
455 (Law Div. (962), affd 40 N.J. 334 (1963). 

The statute also does not expressly authorize any state agency· to promulgate 
regulations interpreting the law or allowing for its practical administration. Never­
theless, under the Administrative Procedure Act, an agency shOUld adopt an admin­
istrative rule whenever it makes "any statement of general applicability and con­
tinuing effect that implements or interprets law or policy or describes the organiza­
tion, procedure or practice requirements of any agency," N.J.S.A. 52:14B-2(e). 
See N.J.S.A. 52:14B-3. Not only is such authority implied as a power necessary for 
the administration of the act, see Boller Beverages. Inc. v. Davis, 38 N.J. 138, 154 
(1962), K. C. Davis, I Administrative Law Treatise § 5.03 (1958), C. O. Sands, 2A 
Sutherland Statutory Construction § 55.04 (4th Ed.); but proper administrative pro­
cedure, and perhaps even basic fairness, requires that agency interpretations and 
procedures should be the subject of agency regulations in order to apprise the public 
of their obligations under them. R.N. Macy & Co., Inc. v. Director. Division ofTax­
ation. 41 N.J. 3,4 (1963); Mazza v. Cavicehia, 15 N.J. 498, 5 10-11 (I?~4). Mo~eover, 
under N.J .S.A. 40A:4-83, the local government board and the DIvIsIon DIrector 
arc authorized to promulgate rules and regulations necessary .to a~mi?ister the 
provisions of the Local Budget Law, N.J.S.A. 40A:4-1 et s~q. SInce .It. WIll now be 
necessary to provide for the Local Government Cap Law In superVISIng the !ocal 
bUdget process, it follows that the Local Government Board and the DIVISIon DIrec­
tor must as well provide for the Local Government Cap Law in the Local Budget 
Law regulations. 

Very truly yours, 

WILLIAM F. HYLAND 
Attorney General ofNew Jersey 

By: ANDREA KAHN 
Deputy Attorney General 

* S·1657 was introduced September 16, 1976; S-llliO was introduced December 14, 1976 and 
A-2405 was introduced December 20, 1'J76. 

March 17. 1977 
BOARD OF EXAMINERS OF OPHTHALMIC 

DISPENSERS AND OPHTHALM IC TECHNICIANS 
Division ofConsumer Affairs 
1100 Raymond Boulevard 
Newark, New Jersey 

FORMAL OPINION 1977-No. 4. 

Dear Members of the Board: 

You have asked for an opinion as to whether the statutory prohibition on the 
price advertising of ophthalmic goods by ophthalmic dispensers (opticians) and 
technicians set forth in N.J .S.A. 52: 178-41.17* is constitutional in ligh t of the deci­
sion of the United States Supreme Court in Virginia State Board ofPharmacy, el al. 
v. Virginia Citizens Consumer COl/neil, Inc., et al., 425 U.S. 748 (1976). You are 
hereby advised that the statutory ban on the advertising of the price of ophthalmic 
goods by ophthalmic dispens«iI"s and technicians is an unconstitutional infringement 
of the public's First Amendment right to the free !low of commercial information. 

In Virginia Slate Board the Court invalidated a Virginia statute which hal! 
declared it unprofessional conduct for a licensed pharmacist to advertise the price 
of prescription drugs. The Virginia statute \~hich prohibited the dissemination of 
information concerning the cost and availability of prescription drugs was held to 
be beyond the bounds of permissible state reslriction of commercial spcech and vio 
lative of the First and Fourteenth Amendments to the United States Constitulion. 
The Court noted: 

,,*** Advertising, however tasteless and excessive it sometimes may seem. 
is nonetheless dissemination of information as to who is producing and 
selling what product, and at what price. So long as we preserve a flrl:l!omi­
nantly free enterprise cconomy, the allocation ofour rcsource.1 in large mca· 
sure will be made through numerous privatc cconOnl ic de-:isions. II is a 
mailer of public interest that those decisions, in the ;wgregale. be intelligcnt 
and well informed. To this end, the free now of commercial information is 
indispensable ...." 425 U.S. at 765. 

The Court, in addition. stated that the removal of an advertising. ban on prescription 
drugs would have no advcrse effcct on the statc's interest in the profcssional stan­
dards of the pharmacist, since "high professional standards, to a substantial cxtent, 
are guarantced by the close regulation 10 which pharmacists in Virginia arc .llillJcct ' 
425 U.S. at 76S. 

It is therefore dear that the comparable bail on the advcrtising of prices of oph­
thalmic goods by ophthalmic dispensers :Illd technicians i.1 simil<lrly violative of the 
First Amendmcllt's protection of the frce !low of cornnl\;rcial informatio/l. Thc oph· 
thalmic dispenser and technician, like a pharmacist, dispensc a standardi/ed prtHlllC! 
solely on the written prescription of a phy,ician or liccnscd optoillctri,l. In lhi, rc· 
gard, lJphthalmic frames and fini,llcd lenses arc products which ;lrc,lnlll;lr to pre 
scription drugs. Therc would bc, in our opinion. no justification for thc contlllliing 
validity of a statutory ban on thc price adverti,ing of ophthalmic goods hcyolld those 
considered by the Court in Vif!.~inil/ State /Jourd. Vou have therefore adv"cd that thc 
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