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ADOPTED FEBRUARY 9, 1981
By Senators RODGERS and HAMILTON

Ax Act to amend and supplement “An act to place limits on ex-
penditures by counties and municipalities and supplementing
Title 40A of the New Jersey Statutes,” approved August 18,
1976 (P. L. 1976, c. 68, C. 40A :4-45.1 ef seq.).

BE 1t ENvACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 2 of P. L. 1976, c. 68 (C. 40A :4~45.2) is amended to
read as follows:

Beginuing with the tax year 1977 municipalities, other than those
having a municipal purposes tax levy of $0.10 or less per $100.00
and counties shall be prohibited from increasing their final appro-
priations by more than 5% over the previous year except within
the provisions set forth hercunder.

For the purpose of this section, in computing its final appropri-
ations for the previous year, a municipality shall include, as part
of iis final appropriations:

a. Amounts of revenue generated by an increase in its valuations
based solely on applying the preceding year’s local purposes tax
rate of the municipality to the assessed value of mew construction
or improvements;

b. Revenues derived in the previous year from new service fees,
or from any increase in any previously imposed service fees, im-
posed by ordinance;

c. Amounts approved by referendum, pursuant to subsection 1.
of section 2 of P. L. 1976, c. 68 (C. 404:4-45.3) and section 1 of
P.L.1979, c. 268 (C. 404 :4-45.3a).

In each budget year subsequent to 1981, whenever any munici-
pality shall have transferred to any local public utility, any local
public authority or any special purposes district, during the im-
mediately preceding budget year, or at any time during the current
budget year prior to the final adoption of the budget, any service

or function funded during the immediately preceding budget year,
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either partially or wholly from appropriations in the municipal
budget, the municipality shall deduct from its final appropriations
upon which its permissible expenditures are calculated pursuant to
this section the amount which the municipality expended for that
service or function during the last full budget year throughoul
whick the service or function so transferred was funded from
appropriations in the municipal budget.

2. (New section) Notwithstanding any provisions of P. L. 1976,
e. 68 (C. 40A:4-45.1 et seq.) to the contrary, municipalities shall,
in budget year 1981 and in all subsequent budget years in deriving
their final appropriations for the prior vear upon which the 5%
annual increase permitted under section 2 of P. L. 1976, c. 68
(C. 40A:4-45.2) 1s caleulated, not be required to treat as exceptions
to the prior year’s final approriations any appropriations of the
proceeds of the sale of municipal assets which were contained in
their budgets for the vear 1980 or for any prior budget vear.
In all fiseal vears subsequent to budget year 1981, municipalities
shall, in deriving their final appropriations for the immediately
preceding budget vear upon which the 5% annual inerease is cal-
culated, treat the amouuts of the proceeds of the sale of municipal
assets appropriated in their budgets for the immediately preceding
year as exceptions to the final appropriations under seection 3 of
P. 1..1976, c. 68 (C. 40A :4-45.3).

3. This act shall take effeet immediately, and shall be retroactive,

except as specifically provided therein, to August 18, 1976.

STATEMENT

This committec substitute was issued by the Senate County
and Municipal Government Committee for two bills, Senate Bill
3080 and Senate Bill 3019, which would have addressed in a similar
manner Attorney General’s Formnal Opinion No. 23—1980. That
opinion states that revenues derived from the sale of municipal
assets should be treated as exceptions from the local hudget “caps,”
hoth in the year when expended and in subsequent years when comni-
puting the “cap hase” upon which a municipality caleulates its per-
missible spending limit for the year pursuant to the “cap law”
(P.1.1976,c. 68; C. 40A :4-45.1 et seq.).

The Attorney General’s opinion ecreates severe budgetary pro-
blems for many New Jersey municipalities. The Division of Local
Government Services, for the past 3 vears, has permitted muniei-
palities to treat revenues derived from the sale of municipal assets
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as “add-ons” which were expended outside the “cap” but which
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becanie a permanent part of the municipality’s “cap base” for sub-
sequent years. IFormal Opinion No. 23—1980 would end that
practice. Moreover, the Attornev General implied in a footnote
to the opiniou that the application of the opinion would be retro-
active: “We understand that the Division may not have treated
such sales in accordance with Formal Opinion No. 3—1977 over
the past 3 years and that to alter that position now may cause
substantial disruption in sueh municipalities which have relied
upon the Division’s tolerance of their erroneous treatment of such
sales. That is regrettable and we would expect that they may look
to the Legislature for redress.” Tf implemented retroactively, the
opinion would force affected municipalities to “roll-back” their
“‘cap base” to 1977 and extract any margin of growth in their
spending limits which may have aceumulated over 4 vears as a
result of applyving the 5% limit to the sales of municipal assets
which occurred in those years. '

The Senate committee substitute would address the Attorney
General’s opinion by providing that for the 1981 hudget year and
thereafter, revenues derived from the sale of municipal assets
shall be exempt from the 5% “cap,” but shall not be included in
the “cap hase” for subsequent vears. All expenditures of amounts
derived from the sale of munieipal assets contained in budgets
for 1980 or any prior vear shall be included in the “cap base” for
1981 and all subsequent vears. The committee substitute addresses
the retroactivity issue by making the bhill’s provisions retroactive
to the effective date of the “cap law” (August 18, 1976).

The committee substitute, thus, conforms with the provisions of
the Attorney General’s opinion in this regard, but limits the effect
~ thereof to the 1982 municipal budget year and thereafter.

The Senate comniittee noted that the Attorney Greneral’s opinion
is based upon an effort to consistently interpret the “cap law.”
The implication of the Attorney General’s opinion is that noue of
the exemptions set forth in N. J. S. A, 40:4-45.3 may be treated
as “add-ons.” Over the past 3 years, revenues derived from new
ratables (exception a.), from new and increased service fees (part
of exception h.), and sums approved by referendwn (exception i.),
as well as amounts derived from sales of municipal assets (part
of exception h.), have all been treated as “add-ons.”

If these itemus were not treated as “add-ons” revenues budgeted
by municipalities, and munieipal fee structures, would fluctuate
drastieally from year to year, and murnicipalities would bhe required
to go to referendum each year in order to raise the same amount in

their budget. The Senate committee believes that clarification of
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the Legislative intent of the “cap law” is required with respect to
these other three items, in order to eliminate any need for further
Attorney General’s opinions in this regard. The committee substi-
tute would do so hy amending section 2 of P. L. 1976, c. 68 (C.
40A :4-45.2) to state that municipalities shall include these three
items in their final appropriations for the purpose of calculating
permissible expenditures under that seetion, This would continue
the current treatment of these items.

Finally, the Senate comumittee substitute addresses a policy
question relating to the treatmment of sales of municipal assets
under the “cap law” which does not apply with respect to the three
items discussed above. The current treatment of revenues derived
from sales of municipal assets has been strongly criticized for
encouraging municipalities at times to dispose of public property
in a manner not conducive to the long-term finanecial interest of
the municipality. The practice which has been most criticized is
that where the municipality establishes a municipal authority and
sells its municipal utility to that authority. In some cases, special
fire distriets or garbage districts have been established for the
same purpose. In these instances, the municipality enjoys a double
“cap” bonus, as a result of the revenues derived from the sale of
niunicipal assets, and also as a result of the “freeing up” of moneys
in the budget which were previously expended for fire or garbage
services. This legal maneuver has been viewed as promoting the
“splintering” of local government.

The Senate committee substitute includes a provision requiring
that whenever a municipality transfers to a loeal public utility, a
local authority or a special purpose district, a service or function
previously funded in the municipal budget, it shall subtract from
its “cap base” in the next year the amount it previously expended

on that serviee or function.
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INTRODUCED FEBRUARY 2, 1981

By Senators RODGERS and ORECIIIO

Referred to Committee on County and Municipal Government

A SurpLEMENT to “An act to place limits on expenditures by coun-
ties and municipalities and supplementing Title 40A of the New
Jersey Statutes,” approved August 18, 1976 (P. L. 1976, c. 68;
C. 40A:4-45.1 et seq.).

BE 1T EvAcTED by the Senate and General Assembly of the State
of New Jersey:

1. Notwithstanding any provigions of P. L. 1976, e¢. 68 (C.
40A :4-45.1 et seq.) to the contrary, municipalities shall, in fiscal
year 1981 and in all subsequent figeal years in deriving their final
appropriations for the prior year upon which the 5% annual
inerease permitted under section 2 of P. L. 1976, e. 68 (C.
40A :445.2) is caleculated, not be required to treat as exceptions
to such prior year’s finval appropriations any appropriations of
the proceeds of the sale of municipal assets which were contained
in their hudgets for the fiseal year 1980 or for any prior fiscal year.
In all fiscal years subsequent to fiscal year 1981, municipalities
shall, in deriving their final appropriations for the immediately
preceding fiseal year upon which the 5% annual increase is cal-
culated, treat the amounts of the proceeds of the sale of municipal
assets appropriated in their hudgets for the immediately preceding
fiscal year as exceptions to the final appropriations under section 3
of P. 1. 1976, c. 68 (C. 40A :4-45.3).

2. This act shall take effect inimediately and shall be retroactive
to August 18, 1976.

STATEMENT
During the past 3 years, many municipalities have included the
proceeds of the sale of assets in their base when caleulating their
municipal spending limits under the local government cap law.
The Attorney General’s office, in Formal Opinion No. 23 dated

November 17, 1980, has advised the Division of Loeal Government
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Services that such treatment is contrary to the statute and its
Formal Opinion No. 3, 1977. In the recent opinion, the Attorney
General concluded that appropriations of the proceeds of the sale
of muniecipal assets should be treated as au exception under the
cap law and that those appropriations in a municipal budget for
a preceding year should be deducted from final appropriations in
that year to derive a base amount from which a perinissible spend-
ing inerease is allowed in a subsequent vear.

As a result of the accumulated effect of the fornier treatment of
this item during the past several years, the cap base in 1931 budgets
would be in excess of the amount perniissible by law. Ilowever, to
now require the correetion of those municipal cap bases in an
amount to reflect the accumulated increase over the past several
years would cause a severe and erippling hardship on many muniei-
palities which even now find it difficult to manage municipal budgets
within existing spending limits.

This hill will make the Attorney General’s ruling prospective
only commencing with the municipal budgets in 1952. Thus, when
calculating the 1982 budgets, expenditures of the proceeds from
the sale of assets will not he included in the cap hase. However,
the accumulated increase in the cap base due to the inelusion of

these items in past years will remain in the cap base.
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STATE OF NEW JERSEY

INTRODUCED JANUARY 22, 1981

By Senators HAMILTON, WEISS, GREGORIO, MUSTO, RODGERS
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and ORECHIO
Referred to Committee on County and Municipal Government

A SvuppLEMENT to ‘‘An act to place limits on expenditures by
counties and municipalities and supplementing Title 40A of the
New Jersey Statutes,”” approved August 18 1976 (P. L. 1976,
c. 68, C. 40A :4-45.1 et seq.).

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. The Legislature finds that the interpretation and administrative
implementation of P. L. 1976, c¢. 68 with particular regard to the
treatment of revenue from the sale of assets for purposes of caleu-
lating the base on which the allowable annual expenditure increases
are determined has evolved to a point where the Legislature is
compelled to preseribe the treatment of such funds for the 1981
local government budget year and thereafter and establish a policy
with regard to the effect of this prescribed treatment on the calcula-
tion of the base on which allowable expenditure increases were
determined for local government budget vears prior to 1981.

2. For purposes of the 1981 municipal budgef year and thereafter
any revenue from the sale of assets may be expended notwithstand-
ing the 5% limit on increases over the previous year’s final ap-
propriations. The expenditure of such amounts shall not be included
in the base upon which the ensuing year’s expenditure increase
limitation is calculated.

3. All municipal budgets for vears prior to 1981 are ratified,
validated and confirmed to the extent of the treatment of revenue
from the sale of assets, notwithstanding that such treatmeunt may
have been in conflict with the provisions of section 3 of P. I.. 1976,
c. 68 (C. 40A :4-45.3).

4. This act shall take effect immediately.



2
STATEMENT

This bill is in reaction to a recent opinion of the Attorney General
(Formal Opinion No. 23 of 1980) dealing with the treatment of
revenue from the sale of municipal assets for purposes of calculating
the base on which the 5% cap is calculated for the vear following the
year in which the sale took place.

There is general confusion, or at least disagreement, as to the
intent of the Legislature in providing for an exemption to the 5%
cap law in the case of the sale of municipal assete. There are
several cases where the expenditure of revenue from the sale of
assets has been continued in the base on which the 5% cap is
calculated notwithstanding the clarification of this issue by opinion
of the Attorney General in 1977. This opinion has been recently
restated and confirmed, and expressly provides that where the
expenditure of revenune from the sale of assets has been carried in
the base on which the limitation was applied, the municipalities
must recalculate the base for each of those years and adjust the
cap leeway accordingly. This requirement could be devastating in
some cases, as recognized by footnote in the opinion, and a legisla-
tive remedy is required.

This bill ratifies all prior budgets to the extent of the treatment
of the revenue from the sale of assets and provides that for the
1981 budget year and thereafter revenue from the sale of assets
may be expended in addition to the 5% cap limit, but shall not be

included in the base for ensuing years.
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FROM THE OFFICE OF THE GOVERNOR
FOR IMMEDIATE RELEASE _ FOR FURTHER INFORMATION
MARCH 9, 1981 KATHRYN FORSYTH

Governor Brendan Byrne today signed tﬁe following bills:

A-3168, sponsored by Assemblyman Alan Karcher (D-Middlesex): -
which permits municipalities to anticipate 90% of the projected
'increase in Gross Reéeipts and Franchise Tax revenues in their
1981 Budgets. '

.The Treasur&wDepartment predicts that the Gross Receipts
.and Franchise Tax.will generate $93 million more in revenues
this year than it did last year. These additional révenues
ﬂwill.be.distriﬁuted to the 335 eligible-municipalities pursuant
to a statutory formula.

The bill requires the State Treasurer to certify each
" municipality on or before April 15, 1981 90% of the increase.
which the muniéipality can expect in these revenues. The
municipality would then be able to include in its 1981 budget
the anticipated revenues. |

| S~3080, sponsored by Senator Francis E. Rodgers (D;Hﬁdson),
-which deals Githbthe treatment of the sale of municipal assets
under the municipal "cap" law.

In the past, municipalities have increased their spending
limits by the amount of revenues generated when municipal assets
were sold. This constituted a'serioﬁs loophole in the “cap" law,
since those revenues would not.be generated in future years.
Consistent with an Attorney General's recent ruling, .this bill
will prohibit that practice commencing in 1982. However, the
bill validates past practices and permits the prior rule to be
followed this year, since the municipal budget proéess for 1981

is already underway.
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In addition, the bill clarifies that the spending limits :t'

may be increased by new revenues generated in the proceeding year

. Y . T
by additional fees, increased valuations or referendums. ‘-

The bill also provides that where a municipality creates
a utility, authority or special distrxict it must reduce its

spending limits by the amount of appropriations previously

" used to supply that service.
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FORMAY, OPTNION NO. 23 - 198D
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there is significantly greater public interest in the performance of the public official’s
duties. Accordingly, deliberations on that category of advisory requests should norm-
ally be keld in open public session.

In summary, the Executive Commission on Ethical Standards may hold a closed
session to discuss complaints and investigations into complaints prior to holding a
formal hearing on them provided that it passes the resolution required by N.J.S.A.
10:4-13. The discussions of the Commission concerning the issuance of advisory
opinions and the facts on which those opinions are to be based may not be held in
closed session under the exception in the act for investigations into violations or poss-
ible violations of the law. In certain circumstances, however, these discussions may
relate to material allowed to be discussed in closed session under section 10:4-12(b)
(3) which allows a public body to exclude the public from that portion of a meeting at
which it discusses “any material the disclosure of which constitutes an unwarranted
invasion of individual privacy....” Whether the discussion relates to such mate-
rial, however, must be determined on a case-by-case basis.

Very truly yours,
WILLIAMF.HYLAND
Attorney General

By: MICHAEL A. SANTANIELLO
Deputy Attorney General

1. Of course, where a request for an opinion received from a third party is in essence a com-
plaint or is treated as a complaint by the Commission, it like other complaints, would fall under
the exception for investigations of violations or possible violations of the law.

. February 9, 1977
JOHN F. LAEZZA, Director
Division of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION 1977~ No. 3

Dear Director Lagzza:

. You have raised a series of questions concerning the interpretation of the Local
Government Cap Law, N.J.S.A. 40A:4-45.1 et seq. (P.L. 1976, c. 68). This law was
cnacted as experimental legislation to limit spending by municipalities and counties
without constraining them to the point where it is impossible to provide necessary
governmental services {Section 1).

I

The most pressing questions that you have raised concern the statutory scheme
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as a whole. First you have asked whether a county is Qrohibited, from incre;as_mg its
final appropriation by more than 5% over the previous year's appropriation or
whether it is only prohibited from increasing its county tax lcvy by more than §% over
the previous year’s tax levy subject to certain specified modifications. Section 2 of

the stutute provides that:

“NBeginning with the tax year 1977 municipalities other than those
having a municipal purpose tax levy of $0.10 or less per $100.00 and
counties shall be prohibited from increasing their final appropriations
by more than 5% over the previous year except within the provisions set
forth hereunder.”

Section 4 of the statute provides that:

*In the preparation of its budget, a county may not increase the county
tax levies to be apportioned among its constituent municipalities in excess
of 3% of the previous year’s tax levy, subject to the following modifications:

*a. The amount of revenue generated by the increase in valuations
within the county based solely on applying the preceding year’s county
tax rate to the apportionment valuation of new construction or improve-
ments within the county and such increase shall be levied in direct propor-
tion to said valuation;

**b. Capital expenditures funded by any source other than the county
tax levy;

**c. An increase based upon an ordinance declaring an emergency
according to the definition provided in N.J.S. 40A:4-46 approved by at
least two-thirds of the board of chosen frecholders of the county and, where
pertinent, approved by the county executive;

“d. . All debt service;

“e. Expenditures mandated after the effective date of this act pursuant
to State or Federal law.”

An initial reading of these two sections reveals an inherent inconsistency in which
Section 2 secems to limit the {inal appropriation of a county for a particular year to
5% over the prior year's appropriation and Section 4 places the 5% limitation on the
county tax levy to be apportioned among a county’s constituent municipalities sub-
ject to certain specific modifications. However, it is a generally accepted principle of
construction that when a reading of the literal terms of a statute leads to contradic-
tory or incongruous resulits, a reasonable construction consistent with its underlying
purposc should be preferred. Schierstead v. Brigantine, 29 N.J. 220, 230-31 (1959),
Inre Petition of Gardiner, 67 N.J. Super. 435, 444 (App. Div. 1961). In this case, the
descriptive language in Section 2 generally outlines the purposes of the act to linit
municipal and county spending, and the Janguage, “except within the provisions set
forth hereunder,” suggests that Section 2 is dependent on separate sections for its
force und effect. Accordingly, Section 4 provides the operative language of the stat-
ute, and specifically limits increases in county tax levies subject to a series of modifi-
cations. To the extent of any inconsistency between the descriptive language of Sec-
tion 2 and the operative language of Section 4, the operative language should govern
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the implementation of the spending limitation consistent with the legistative design.

This conclusion is buttressed by the fact that if the statute were 0 be read so as
to limit expenditures by counties on the basis of their final appropriations, the modi-
fications set forth in Section 4 would be inapplicable, since they refer only to the
limits on county tax levies. This would result in defeating the legislative goal to pro-
vide enough flexibility for counties to provide necessary services (Section 1) contrary
to the legislative purpose and, therefore, cannot be presumed to be what the Legisla-
ture intended. See Albert F. Ruehl Co. v. Bd. of Trustees of Schools for Indus. Ed.,
85 N.J. Super. 4 (Law Div. 1964). Thus, it is our opinion that the Act doc¢s not pro-
hibit a county from increasing its final appropriation by more than 5% over the pre-
vious year’s appropriation but, rather, only prohibits a county from increasing its
county tax levy by more than 5% over the previous year’s tax levy subject to certain
modifications.

11

You have also asked whether appropriations for the transfer of funds by a mu-
nicipality to a board of education pursuant to N.J.S.A. 40:48-17.1 and 17.3 are to
be included within the limitation on municipal spending. N.J.S.A. 40:48-17.1 and
17.3 authorize municipalities to appropriate funds derived from unappropriated sur-
plus revenues or unappropriated anticipated receipts to the boards of education of
the local school districts serving them. This raises the question of whether local gov-
crnment expenditures for school district costs are to be included within the limitation
on local government spending.

Within the past seventeen months the Legislature, with the approval of the Gov-
ernor, has enacted laws limiting state government spending, N.J.S.A. 52:9H-5 ¢f
seq., (P.L. 1976, <. 67, approved August 18, 1976), municipal and county spending,
N.J.S.A.40A:4-45.1 et seq., (P.L. 1976, c. 68, approved August 18, 1976), and school
district spending, N.J.S.A. I8A:TA-25 (P.L. 1975, ¢. 212, § 25, approved September
30, 1975). Since these statutes were passed as part of an overall Jegistative plan to
limit government spending, the statutes must be considered together in construing the
meaning of the provisions therein. See Giles v. Gassert, 23 N.J. 22 (1957). 1t cannot
be presumed, morcover, that these statutes were intended to be duplicative, See Stare
v. Madewell, 117 N.J, Super. 392 (App. Div. 1971), afttd 63 N.J. 506 (1973). Since
schoo! district costs are subject to a separate statutory spending limitation, N.J.S.A.
18A17A-25, it is reasonable to assume that the Legislature intended to exclude such
costs from a sccond limitation on spending imposed by NJ.S AL 40AM-45 1 er seg.,
(P.L. 1976, c. 68).

(13

Your next inquiry concerning the general schematic frumework of the statute
riises the question as to how the modifications are to be treated for the purpose of
calculating the “cap” or lid figure for final appropriations for municipalities and for
tax levies for counties. The purpose of the modifications is to exclude from the Himita-
tion on spending amounts raised as a result of increases tn valuations due to new con-
struction or improvements, amounts raised through sources other than the ocd
property tax and amounts deened to be neeessary to provide local governments with
sufficient flexibility to provide entergency services and to participate in state or ed-
eral programs through which they can receive financial aid. Thus, the modifications
are to be construed as exclustons from the act both in computing the base figure from
the previous yeur to which the 5% is applicd to urrive at the “cap™ figure and i deter-
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mining the expenses to be included within that amount for the current fiscal year, as
demonstrated in the following equations:

Cap appropriation, which is the present year’s final appropriation - modifi-

cations=5% (previous year’s final appropriation - modifications)+(pre-

vious year’s final appropriation - modifications)

Cap tax levy, which is the present year’s tax levy - modifications = 5% (pre-

vious year's tax levy - modifications)+ (previous year’s tax levy - modifi-

cations). :
Otherwise, there would be no point of comparison between the two years.

In light of the previous answers, the answer to your question concerning the
definition of *‘final appropriations™ as used in Section 3 becomes clear. Please he
advised that the term ‘‘final appropriations” as used in Section 3 refers to the final
line item of appropriations in a municipal budget minus any appropriations for
school costs covered within the limitation on spending in N.J.S.A. 18A:7A-25, but
including all expenses excluded in subsections 3(a) through (i). As stated previously,
the preceding year’s costs excluded pursuant to the subsections are then subtracted
from the preceding year's final appropriation, the 5% is computed and added to that
amount to determine the amount permissible for the new year’s final appropriation
minus any modifications excluded pursuant to the subsections.

Iv
Your next series of questions concerns the interpretation and application of the
modifications included in the subsections to sections 3 and 4 of the act. First, you
have asked whether the words “*general tax rate of the municipality’” as used in sec-
tion 3(a) refer to the municipal tax rate or the aggregate municipal, county and
school tax rate. Section 3(a) of the statute excludes from the limitation on municipal
spend..ig imposed by the law;

“The amount of revenue generated by the increase in its valuations
based solely on applying the preceding year's general tax rate of the munici-
pality to the assessed value of new construction or improvements. . . :

Similarly, section 4 (a) excludes from the limitation on the county tax levies:

*The amount of revenuc generated by the increase in valuations within
the county based solely on applying the preceding ycar’s county tax rate to
the apportionment valuation of new construction or improvements within
the county and such increase shall be levied in direct proportion to said val-
vation..."”

The purpose of these two provjsions is to exclude from the limitation on local govern-
ment spending expenditures equal to amounts generated by the increase in property
valuations duc to new construction and improvements. Thus, the act restrains loca
governments from increasing spending where such increases require increased local
property tax rates, but does not restrain expenditures of income from these new
sources. If the words *general tax rate of the municipality™ as used in Section 3(a)
were intended to mean the municipal tax rate plus the county tax rate plus the educa-
tfon tax rate, the act would provide a double exclusion for a portion of the amounts

246

!
i
i

PRI

e

ArTORNEY GENERAL

generated from these new sources. Counties would be able to exclude from their fim-
itation the proportion of monies gencrated by the increase in valuations due to new .
construction and improvements within the county and attributable to the county tax
rate pursuant to section 4(a), and municipalities would be able to exclude from their
limitation all monies gencrated by the increase in valuations due to new construction
and improvements attributuble to both the county and municipal rate within their
ferritory pursuant to section 3(a). The result would be to permit aggregate spending
in excess of the amount generated by the increase in valuations due to new construc-
tion and improvements, Since this would be inconsistent with the purposes of the act,
it is reasonable.to conclude that the Legislature intended municipalities to exclude
from their spending ceilings only those amounts generated by increased valuations
attributable to the municipal tax rate.

Moreover, this conclusion is reinforced by our opinion that school expenditures
are excluded from the local government spending limitation. Since school expendi-
tures are subject to a cap in N.J.S.A. 18A:7A-25 and are not within the limitation on
local government spending, it seems rcasonable that local governments should not
have the advantages of spending for non-school purposes monies generated by in-
creased valuations attributable to the school tax rate free from the limitation on
spending. Thus, in construing the provisions consistent with the purposes of the act
and the statutory scheme as a whole, it must be concluded that the words “general
1ax rate of the municipality” as used in section 3(a) refer to the municipal tax rate,
or tax rate that raises revenue for municipal expenses.

\%

Your next question concerns the interpretation of section 3(h), which excludes
from the limitation on municipa!l spending:

“Capital expenditures funded by any source other than the local prop-
erty tax, and programs funded wholly or in part by Federal or State funds,
in which the financial share of the municipality is not required to increase
the final appropriations by more than 5% ...

Specifically, you have asked what types of expenditures may be excluded as “pro-
grams funded wholly or in part by Federal or State funds, in which the financiaf
Jhare of the municipality is not required to increase the final appropriations by more
than 5% .. ..". This provision was intended to exclude from the spending limitation
all expenditures for programs funded cither wholly by federal or state funds or partly
by local matching funds upon which receipt of federal or state funds is conditioned.
Implicit in this provision is an underlying legislative policy to encourage and enable
local governments to participate fully in this type of program free of the locul. govern-
ment spending restriction. Thus, consistent with this purpose, the words, "in WhI'Ch
the financial share of the municipality is not required o increase the final appropria-
tions by more than §%" appear merely to be a restatement of the overall tegishative
policy that federal and state aid and required local matching shares shall not be sub-
jeet to the 5% local government spending limitation. Accordingly, it is our opinion
that it was the probable legistative intent in the enactment of this modification to ex-
clude from the lo~al government spending limitation alt expenditures of federal and
state aid money as well as all locat matching expenditures necessary to sccure federal
or state aid for municipal governments.
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\28
Y our next series of questions concerns the interpretation of section 3(c) and 4(c),
which exclude from the limitation on local government spending certain types of
emergency appropriations. Section 3(c) excludes from the limitation on a municipal-
ity’s final appropriation:

‘... An increase based upon an ordinance declaring an emergency situa-
tion according to the definition provided in N.J.S. 40A:4-46 approved by
at least two-thirds of the governing body and approved by the Local Fi-
nance Board; provided, however, any such emergency authorization shali
not exceed 3% of current and utility operating appropriations made in the
budget adopted for that year ... .”

Similarly, section 4(c) excludes from the limitation on county tax levies:

. An increase based upon an ordinance declaring an emergency accord-
ing to the definition provided in N.J.S. 40A:4-46 approved by at lcast two-
thirds of the board of chosen frceholdcrs of the county and, where pertinent,
approved by the county executive .

Specifically, you hiuve asked whether section 3(¢) may be interpreted in a2 man-
ner to allow for the declaration of an emergency by a resolution of a municipal gov-
erning body and that such a resolution nced only be approved by the Director of Local
Government Services as chairman of the Local Finance Boa=1. Also, you have asked
whether emergency appropriations in excess of 3% of current and utility operating
appropriations in a fiscal year must be included in the limitation on municipal spend-
ing for the next succeeding fiscal year.

The express terms of these modifications dealing with emergency appropria-
tions by countics and municipalities pose serious problems for the sound implementa-
tion of the law. The rcquirement for the adoption of an ordinance in Section 4(c)
rather than a resolution is apparently inapplicable to countics and is in need of legis
lative revision. In Section 3(c¢) the requirement for the adoption of an ordinance
rather than a resolution declaring an emergency and the requirement of approvai by
the Local Finance Board will cause serious debays before an emergency appropria-
tion can be approved. Consequently, in the event of a true emergency where time is
of the essence, lTocul governments will be seriously hampered in their ability to re-
spond. In addition, where emergency appropriations in any one fiscal year exceed the
statutory cetling of 3% of current and utility operating appropriations for that year,
such appropriations must be included within the next fiscal year's spending limit. In
the event this forees a municipality to exceed its following year’s 5% *cap” limit, the
municipality is in effect unable to provide the monetary resources necessary for such
anemergency.

Although these conclusions appear to severely limit the ability of local govern-
ments to deal with emergency situations under the act, the legislative intent as to the
meaning of these provisions must be ascertained from its express terms. Lane v
Holderman, 23 N.J. 304 (1957); State v. Community Dixtributors, fnc., 123 NJ.
. Super. 589 {Law Div. 1973), aft’d 64 N.J. 479 (1974). This literal construction of the
act-is further reinforeed by the fact that it departs from the existing statutory scheme
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for emergency appropriations set forth in N.J.S.A. 40A:4-48, 49. N.J.S.A. 40A:4-48
provides that emergency appropriations not causing the aggregate of such emergency
appropriations for that year to exceed 3% of the current and utility operating appro-
priations can be made if the governing body adopts a resolution by not less than a
2/3 vote of its full membership declaring an emergency. Where such an appropria-
tion will cause the aggregate to exceed 3% of the current and utility operating appro-
priations for that year, N.J.S.A. 40A:4-49 additionally requires approval of the
appropriation by the Director of Local Government Services. 1f the Legislature had
intended to allow for the use of a resolution in this instance and to permit approval
by the Director of Local Government Services, it could have stated its purpose in
unequivocal terms. Consequently, it must be concluded that the departure from the
procedure established in Title 40A was purposeful and designed to further restrict
local government spending for emergencies.

You are therefore advised that under the express terms of section 3(c), only
emergency appropriations passed pursuant to an ordinance declaring an emergency
situation approved by at least 2/3 of the governing body and the Local Finance
Board may be excluded from the limitation on munricipal spending provided that such
¢mergency appropriations in any one year do not exceed 3% of current and utility
operating appropriations for that year. Those emergency appropriations approved
in excess of 3% of current and utility operating appropriations for that year must be
included within the limitation on municipal spending for the next succeeding fiscal
year. You are also advised that since the requirement of an ordinance is clearly in-
applicable to a county government under the terms of section 4(c¢), only emergency
uppropriationg passed pursuant to a resolution declaring an emergency approved by
at least 2/3 of the board of chosen frecholders and, where pertinent, approved by the
county excceutive can be excluded from the limitation on county tax levies,

VIi

You have also asked whether appropriations for cash deficits generated by
utilities and for cash deficits in assessment programs are to be excluded from the
limitation on municipal spending. Section 3(d) excludes from the spending himitation
all **debt service.” Section 3(e) excludes “[almounts required for funding a preceding
year's deficit.” The “‘debt service™ exclusion was apparently intended to avoid jeop-
ardizing the ability of local governments to satisfy bonded indebtedness under the
local Government Cap Law and to preserve their credit rutings. The section 3(e)
¢xclusion appurently was intended by the legislature to exempt from the spending
limitation amounts necessary to fund deficits from preceding years created by the
failure of local governments to realize anticipated revenues.

When a municipally owned public utility operates at a deficit, the municipality
is required by law to appropriate monies to finance that deficit. N.J.S. AL 40A:4-35.
This type of expenditure was in all likelihood intended to be excluded under section
3(e) so that appropriations made to cover the preceding year's deficit will not ocea-
sion cuts in other governmental services in the following year. Similarly, where there
are cash deficits in assessment programs due to the failure to cotlect special tssess-
ment monies, we are informed that municipalitics must often appropriate additional
funds to cover debt service on improvements that would ordinarily be financed by the
special assessments. Since the municipality is in fact financing the previous year's
deficit created by its failure o collect all assessments, the appropriation should be
excluded from the spending limitation under section 3(¢). Moreover, sinee the appro-
priation is designed to satisly debt service, it can also be excluded under section 3(d).
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VIl

Your next series of questions concern the interpretation of Sections 3(g) and 4(¢)
which exclude **{e]x penditures mandated after the effective date of this act pursuant
to Stale or Federal Law.” Specifically, you have asked whether expenditures due to
the increase in rates allowed by the Public Utilities Commission or caused by the de-
control of fuel oil prices by the federal government, the increase in Workmen’s Com-
pensation Insurance rates, the increase in pensions costs due to higher actuarial pro-
jections and the cost of court judgments should be excluded from the limitations on
local government spending under these sections.

The purpose of the Local Government Cap Law js to limit increases in local
government spending to 5% over the previous year's expenditures, except where
specifically authorized, and to restrain increases in local property taxes. The exclu-
sion for “‘[e]xpenditures mandated after the effective date of this act pursuant to
State or Federal law™ was intended to exclude expenditures for programs required by
newly enacted legislation in order to avoid the harsh result of forcing local govern-
ments to cut other services to provide funds for newly created programs not included

in previous budgets. It could be argued that increased expenditures for already exist- .

ing mandated programs due to rate increases permitted or mandated by state or fed-
eral administrative agency decisions or otherwise will likewise cause the harsh result
of forcing local governments to cut other services in order to provide for the increased
cxpenditure while remaining within the 5% *‘cap,” and that consequently such costs
should be excluded since they are caused by “mandated™ rate increases permitted
:{fler the cffcqtive date of the Local Government Cap Law. However, along that same
!me of reasoning, it is impossible to distinguish between situations where price or rate
increases due to administrative agency action cause increased expenses for mandated
programs and where ordinary, uncontrolled inflationary prices cause such increases.
While both types of increased expenditures will occur after the effective date of the
Logal Qovernmcnt Cap Law, they are mandated by the preexisting state or federal
legislation and are indirect consequences of maintaining the preexisting activity.

Morcover, if inflationary costs of preexisting programs were construed 1o be
excluded, all expenditures for state or federal programs should likewise be excluded
because, while the legislation may preexist the Local Government Cap Law, the ¢x-
pense must only occur after its effective date. Under this approach the Local Govern-
ment Cap Law would limit only the small proportion of expenditures arising out of
local inttatives. Since this construction would nullify the significance of the words
“after @hc cffective date of this act,” an interpretation that gives meaning to all the
words in the provision should be preferred. Board of Education of Hackensack v
Hackensack, 63 N.J. Super. 560 (App. Div. 1960). Also it cannot be presumed that
the Legislature intended to have the exclusion cover such a broad category of expendi-
tures so as to nullify the expressed purpose of the law to limit the spiraling costs ol
!ocul government and provide property tax relicf. Thus, in order to avoid undermin-
g the expressed legislative purpose to limit local government spending, the tanguage
of these provisions must be interpreted strictly (o exclude only those expenditures for
mandatory programs enacted afier the effective date of the Cap Law.

Whilc this strict construction may cause local governments serious difficulty in
preparing their budgets and may lorce reductions in existing services to provide fos
inflatjonary costs of mandatory programs, these problems must be resolved by further

Hegistative action. Within constitutional limitations, it is the responsibility and ¢x-

CIVL_ISI:VC domu‘in of the Legislature to determine the priority (o be given the act’s con-
flicting policies of limiting local government spending and providing necessary gov-
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ernment services and to authorize any relief deemed appropriate. Indeed, the Legis-
lature apparently anticipated the difficulties the conflicting policies would cause
when it declared the act be “experimental™ legislation o be reviewed at the end of
three years (Section 1), and in recognition of its policy making responsibility, amenda-
tory legislation has already been introduced.*

Based upon this reasoning, it must be concluded that a court judgment requiring
local government expenditures will not necessarily be an exception to the Local Gov-
ernment Cap Law. The underlying basis of the judgment niust be reviewed to deter-
mine whether or not the underlying obligation itself would fall withina modification
to the Cap Law, and if it does not, then the mere fact that the obligation has taken
the form of a judgment would not serve to exempt the expense from the limitation on
government spending. Any other result would enable local governments to circum-
vent and frustrate the intent of the law by refraining from paying lawful obligations
that would otherwise be within the cap limitation until they are reduced to court
judgment.

IX

Next you have asked whether the line item appropriation “Deferred Charges to
Future Taxation - Unfunded” should be excluded from the spending limitation under
sections 3(d) and 4(d), excluding debt service. Capital improvements not financed
through notes or bonds are financed by a local government’s general revenues
through an appropriation in the budget for capital deferred charges under the title
“Deferred Charges to Future Taxation - Unfunded.” Just as with capital improve-
ments financed through the issuance of notes or bonds, the process for an appropria-
tion for this purpose is initiated by the passing of an ordinance authorizing the is-
suance of debt for capital purposes. The local government would then have the option
of borrowing on a permanent or temporary basis frem an outside source or of bor-
rowing against ils OWR reserves.

For the purposes of this act it would be illogical to assume a legislative intent to
distinguish between situations where local governments borrow through the tssuance
of notes and bonds to pay for capital projects and where they borrow aguinst their
own reserves to cover such costs. On the contrary, a construction excluding “'debt ser-
vice™ in its narrow generally accepted sense but not capital deferred charges would
encourage local governments to borrow through notes and bonds, paying high inter-
est rates in order to have capital expenses excluded from their spending limitation,
The fegislature cannot be presumed to have intended a result contrary to good reason
and inconsistent with its essential purpose of limiting governmental spending. Sce
Squte v. Provenzano, 34 N.J. 318, 322 (1961). Morcover, the purpose ol the statute
should not be frustrated by an unduly narrow interpretation of the phrase, “debt ser-
vice,” within the context of the act. See Cammarata v. Esyex County Park Commiis-
sion, 26 N.J. 404 (1958). Accordingly, it is our opinion that the appropriation for
capital deferred charges was within the legisktive contemplation of the debt service
exclusion. See Dvorkin v. Dover Tp.. 29 N_J. 303 (1959),

X .

Your last question concerns the administration of the Act. Specifically, you have
asked whether the Division of Local Government Services has the authority to pro-
mulgate a timetable through regulations in order to allow for the referendum process
described in Section 3(i) within the budget timetable provided in the Local Budget
Law, N.J.S.A. 40A:4-1 ¢t seq. For the following reasons, please be advised that the
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Local Government Board and the Director of the Division of Local Government Ser-
vices ha\{e the authority to promulgate such regulations.

While the statute does not expressly authorize any state agency to administer
and cnforcc the law, the Diréctor of the Division of Local Government Services
supervises the local budget process pursuant to the Local Budget Law, N.J.S.A
40A:4-1 et seq., assuring that the timetables therein are followed and cert‘ifyi;]g. tflai
!hc' bud.gets comply with the law, N.J.S.A. 40A:4-78. It is, therefore implicit in this
leglslauve_ scheme that the Division of Local Government Services ’will also be th;:
agency with the responsibility of enforcing the local government spending limitation
See Last Orange v. Bd. of Water Commissioners of East Orange, 73NJ Super 440.
455 (Law Div. 1962), aff'd 40 N .J. 334 (1963). S

Thf: statute also does not expressly authorize any state agency-lo promulgate
regulations interpreting the law or allowing for its practical administration. Never-
Fhelegs, under the Administrative Procedure Act, an agency should adopt an admin-
Istrative rule whenever it makes “‘any statement of general applicability and con-
tinuing effect that implements or interprets law or policy or describes the organiza-
tion, procedure or practice requirements of any agency,” N.J.S.A. 52:14B-2(c).
See N.J..S..A. 52:14B-3. Not only is such authority implied as a power necessary for
the administration of the act, sec Boller Beverages, Inc. v. Davis, 38 N.J. 138, 154
(J962), K. C. Davis, | Administrative Law Treatise §5.03 (1958), C. O. Sand; 2A
Sutherland Statutory Construction § 55.04 (4th Ed.); but proper administrative 'pro-
cedure, and perhaps even basic fairness, requires that agency interpretations and
proccc.iures.should be the subject of agency regulations in order to apprise the public
of their obligations under them. R.4. Macy & Co., Inc. v. Director, Division of Tax-
ation, 41 N .J. 3,4 (1963); Mazza v. Cavicchia, 15N.J. 498, 510-11 (1954). Moreover,
under N.J.S.A. 40A:4-83, the local government board and the Division Director
are authorized to promulgate rules and regulations necessary to administer the
provisions of the Local Budget Law, N.J.S.A. 40A:4-1 ef seq. Since it will now be
necessary to provide for the Local Government Cap Law in supervising the local
budget process, it follows that the Local Government Board and the Division Direc-
tor must as well provide for the Local Government Cap Law in the Local Budget
Law regulations.

Very truly yours,
WILLIAM F. HYLAND
Attorney General of New Jersey

By: ANDREA KAHN
Deputy Attorney General

* S-1657 was introduced September 16, 1976; S-1810 was introduced December 14, 1976 and
A-2405 was introduced December 20, 1976,
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March 17, 1977
BOARD OF EXAMINERS OFOPHTHALMIC
DISPENSERS AND OPHTHALMIC TECHNICIANS
Division of Consumer Affairs
1100 Raymond Boulevard
Newark, New Jersey

FORMAL OPINION 1977—No. 4.

Dear Members of the Board:

You have asked for an opinion as to whether the statutory prohibition on the
price advertising of ophthalmic goods by ophthalmic dispensers (opticians) and
technicians set forth in N.J.S.A. 52:17B-<41.17* is constitutional in light of the deci-
sion of the United States Supreme Court in Virginia State Board of Pharmacy, et al.
v. Virginia Citizens Consumer Council, Inc., et al., 425 U.S. 748 (1976). You are
hereby advised that the statutory ban on the advertising of the price of ophthalmic
goods by ophthalmic dispensgss and technicians is an unconstitutional infringement
of the public’s First Amendment right to the free flow of commercial information.

In Virginia State Board the Court invalidated a Virginia statute which had
declared it unprofessional conduct for a licensed pharmacist to advertise the price
of prescription drugs. The Virginia statute which prohibited the dissemination of
information concerning the cost and availability of prescription drugs was held to
be beyond the bounds of permissible state restriction of commercial speech and vio-
lative of the First and Fourtecenth Amendments to the United States Constitution.
The Court noted:

“kE* Advertising, however tasteless and excessive it sometimes may seem,
is nonetheless dissemination of information as to who is producing and
selling what product, and at what price. So long as we preserve a predomi-
nantly frecenterprise cconomy, the allocation ofour resourcesin large mea-
surec will be made through numerous private cconomic decisions. It is a
matter of public interest that those decisions, in the aggregate, be intelfigent
and well informed. To this end, the free flow of commercial information is
indispensable . .. " 425 U.S. at 765.

The Court, in addition, stated that the removal of an advertising ban on prescription
drugs would have no adverse effect on the state’s interest in the professional stan-
dards of the pharmacist, since “high professional standards, to a substantial extent,
are guaranteed by the close regulation 10 which pharmacists in Virginia are subject.”
425 U.S. at 768.

1t is therefore clear that the comparable ban on the advertising of prices of oph-
thalmic goods by ophthaliiic dispensers and technictans 1s similarly violative of the
First Amendment’s protection of the free flow of commerctal information. The oph-
thalmic dispenser and technician, like a pharmacist, dispense @ standardized product
solely on the written preseription of i physician or licensed optometrist, In this re-
gard, ophthalmic frames and finished lenses are products which are similar to pre-
scription drugs. There would be, in our opinion, no justification for the conttnuing
validity of a statutory ban on the price advertising of ophthalmic goods beyond those
considered by the Court in Virginia State Board. Y ou have therefore advised that the



	CHECKLIST
	FINAL TEXT OF BILL

	INTRODUCED BILL S3080

	SPONSOR'S STATEMENT S3080

	INTRODUCED BILL S3019

	SPONSOR'S STATEMENT S3019

	MESSAGE ON SIGNING

	ATTORNEY GENERAL OPINIONS F.O.23 

	ATTORNEY GENERAL OPINIONS F.O.3




