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INTRODUCED MAY 10, 1982

By Senator GRAVES

Referred to Committee on Law, Public Safety and Defense

AN Aot concerning mandatory minimum terms of imprisonment for
commission of eertain crimes with a firearm, amending N. J. S.

2C :43-6 and supplementing Title 2C of the New Jersey Statutes.

BE 1T ENAcTED by the Senate and General Assembly of the State
of New Jersey:

1. N. J. S. 2C:43-6 is amended to read as follows:

2C:43-6. Sentence of TImprisonment for Crime; Ordinary
Terms; Mandatory Terms.

a. Except as otherwise provided, a person who has been convicted
of a crime may be sentenced to imprisoument, as follows:

(1) In the case of a erime of the first degree, for a specific term
of years which shall be fixed by the court and shall be between
10 years and 20 years;

(2) In the case of a crime of the second degree, for a specific
term of years which shall be fixed by the court and shall be between
5 years and 10 years;

(3) In the case of a crime of the third degree, for a specific term
of years which shall be fixed by the court and shall be between 3
years and 5 years;

(4) In the case of a crime of the fourth degree, for a specific
term which shall be fixed by the court and shall not exceed 18
months.

b. As part of a sentence for any crime, where the court is clearly
convineed that the aggravating factors substantially outweigh the
mitigating factors, as set forth in subsections a. and b. of 2C:44-1,

the court may fix a minimum term not fo exceed one-half of the

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matier,
Matter enclosed in asterisks or stars has been adopted as follows:
#__Senate committee amendments adopted May 24, 1982.
**__Senate amendments adopted June 3, 1982.
v%*__Assembly committee amendments adopted July 8, 1982.
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term set pursuant to subsection a., or one-half of the term set pur-
suant to a maximum period of incarceration for a crime set forth
in any statute other than this code, during which the defendant shall
not be eligible for parole provided that no defendant shall be
eligible for parole at a date earlier than otherwise provided by the
law governing parole.

c. A person who has been convicted under 2C:39-4a. *of posses-
sion of a firearm with intent to use it against the person of an-
other,* or of a crime under any of the following sections: 2C:11-3,
2C:114, 2C:12-1b.,, 2C:13-1, 2C:14-2a., 2C:14-3a., 2C:15-1,
2C:18-2, 2C:29-5, who, while in the course of committing or at-
tempting to commit the crime, including the immediate flight there-
from, used or was in possession of a firearm as defined in 2C:39-1f.,
shall be sentenced to a term of imprisonment by the court. The term
if imprisonment shall include the imposition of a minimum term.
The minimum term shall be [fixed at, or between, one-third and
one-half of the sentence imposed by the court or 3 years whichever
is greater, or 18 months in the case of a fourth degree erime] **[3
years]** **fixed at, or between, one-third and one-half of the sen-
tence tmposed by the court or 3 years, whichever is greater, or 18
months in the case of a fourth degree crime**, during which the
defendant shall be ineligible for parole. **[If it can be shown at
the hearing held pursuant to subsection d. of this section, however,
that there was no *reasonable* possibility that the firearm used
or possessed by the defendant in the course of committing, attempi-
ing to commit, or fleeing from the crime could have harmed or
threatened to harm another person, the court shall impose a manda-
tory minimum term of imprisonment of 1 year, during which the
the defendant shall be ineligible for parole, and if both the prose-
cuting attorney and the sentencing court agree, that the imposition
of a mandatory minimum sentence of 1 year does not serve the
interests of justice, the 1 year mandatory minimum term of im-
prisonment shall not be imposed. Such agreement shall be in writing
and shall be entered on the record.J** '

The minimum terms established by this section shall not prevent
the court from imposing presumptive terms of imprisonment pur-
suant to 2C:44-1f. (1) except in cases of crimes of the fourth de-
gree**[, nor shall the minimum terms established by this section
prevent the court from imposing a mandatory minimum term of
imprisonment pursuant to subsection b. of this section if the man-
datory mintmum term of imprisonment imposed pursuant to sub-
section b. of this section is greater than 3 years]**.
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A person who has been convicted of an offense enumerated by
this subsection and who used or possessed a firearm during its com-
mission, attempted comnmission or flight therefrom and who has
been previously convicted of an offense involving the use or
possession of a firearm as defined in 2C :44-3d., shall be sentenced
by the court to an extended term as authorized by 2C:43-7ec., not-
withstanding that extended terms are ordinarily discretionary
with the court.

d. The court shall not impose a mandatory sentence pursuant to
subsection c. of this section 2C:43-7c. or 2C:44-3d., unless the
ground therefor has been established at a hearing. At the hearing,
which may occur at the time of sentencing, the prosecutor shall
establish by a preponderance of the evidence that the weapon used
or possessed was a firearm. In making its finding, the court shall
take judicial notice of any evidence, testimony or information ad-
duced at the trial, plea hearing, or other conrt proceedings and shall
also consider the presentence report and any other relevant infor-
mation.

2. (New section) Any person who, ou the effective date of this
amendatory and supplementary act, is ***[under]}*** ***serv-
ng™*** a minimum mandatory sentence ***[of three years’ impris-
onment during which he is ineligible for parole for commission of
any of the offenses specified ind*** ***as provided for by***
N. J. 8. 2C :43-6e. ***[with a firearm}*** ***solely as a result of
his conviction under subsection a. of N. J. 8. 2C :39—4 for the pos-
session of a firearm with intent to use it against the property of

another***

, and has not had his sentence suspended or been
paroled or discharged, may move to have his sentence reviewed by
the sentencing court. ***[The court may impose a new sentence,
forJ*** ***For*** good cause shown, ***[as though the person
had been sentenced under this amendatory and supplementary
actY*** ***the court may tmpose any senmtence which would have
otherwise been available for such person™**,

3. This act shall take effect imniediately.
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INTRODUCIED MAY 10, 1982
By Senator GRAVES
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Ax Act eoncerning mandatery minimum terms of imprisonment for
commission of certain erimes with a firearm, amending N. J. S,

2C :43-6 and supplementing Title 2C of the New Jersey Statutes.

Be 1t Bxacrip by the Senate and General Assembly of the State
of New Jersey:

1. N. J. S. 2C:43-6 is amended to read as follows:

20 :43-6. Sentence of Imprisonment for Crime; Ordinary
Terms; Mandatory Terms.

a. Except as otherwise provided, a person who has been convieted
of a erime may be sentenced to imprisonment, as follows:

(1) Tn the case of a crime of the first degree, for a specific term
of years which shall be fixed by the court and shall be between
10 years and 20 years;

(2) In the case of a crime of the second degree, for a specific
term of years whicl shall be fixed by the court and shall be hetween
5 years and 10 years;

(3) In the case of a crimie of the third degree, for a specific term
of years which shall be fixed by the court and shall be between 3
years and O years;

(4) In the case ol a crime of the fourth degree, for a specific
term which shall be fixed by the court and shall not exceed 18
months.

b. As part of a sentence for any crime, where the court is clearly
convineed that the aggravating factors substantially outweigh the
mitigating factors, as set {forth in subsections a. and b. of 2C:44-1,
the court may fix a minimum ternm not to exceed one-half of the
EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill

is not enacted and is intended to be omitted in the law.
Matter printed in italics thus is new matter.
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2
term set pursuant to subsection a., or one-half of the term set pur-
suant to a maximum period of incarceration for a erime set forth
in any statute other than this code, during which the defendant shall
not be eligible for parole provided that no defendant shall be
eligible for parole at a date earlier than otherwise provided by the
law governing parole.

c. A person who has been convieted under 2C:39-4a. or of a
crime under any of the following sections: 2C:11-3, 2C:11-4,
2C:12-1b., 2C:13-1, 2C:14-2a.,, 2C:14-3a., 2C:15-1, 2C:18-2,
2C:29-5, who, while in the course of committing or attempting to
commit the erime, including the immediate flight therefrom, used or
was in possession of a firearm as defined in 2C:39-1f., shall be sen-
tenced to a term of imprisonment by the court. The term of impris-
onment shall include the imposition: of a minimum term. The mini-
mum term shall be [fixed at, or between, one-third and one-half of
the sentence imposed by the court or 3 years, whichever is greater,
or 18 months in the case of a fourth degree erime] 3 years, during
which the defendant shall be ineligible for parole. If it can be
shown at the hearing held pursuant to subsection d. of this section,
however, that there was no possibility that the firearm used or
possessed by the defendant in the course of committing, attempting
to commit, or fleeing from the crime could have harmed or threat-
ened to harm another person, the court shall impose a mandatory
mintimum term of imprisonment of 1 year, during which the
defendant shall be ineligible for parole, and 1f both the prosecuting
attorney and the sentencing court agree, that the imposition of a
mandatory minimum sentence of 1 year does not serve the interests
of justice, the 1 year mandatory minimmum term of tmprisonment
shall not be imposed. Such agreement shall be in writing and shall
be entered on the record.

The minimum terms established by this section shall not prevent
the court from imposing presumptive terms of imprisonment pur-
suant to 2C :44-11. (1) except in cases of crimes of the fourth degree,
nor shall the minimum terms established by this section prevent
the court from imposing a mandatory minimum term of unprison-
ment pursuant to subsection b. of this section if the mandatory
minimum term of imprisonment imposed pursuant to subsection b.
of this section is greater than 3 years.

A person who has been convicted of an offense enumerated by
this subsection and who used or possessed a firearm during its com-
mission, attempted commission or flight therefrom and who has
been previously convicted of an offense involving the use or

possession of a firearm as defined in 2C:44-3d., shall be sentenced
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by the court to an extended term as authorized by 2C:43-7c., not-

withstanding that extended terms are ordinarily discretionary
with the court.

d. The court shall not impose a mandatory sentence pursuant to
subsection c. of this section 2C:43-7Tc. or 2C:44-3d., unless the
ground therefor has been established at a hearing. At the hearing,
which may occur at the time of sentencing, the prosecutor shall
establish by a preponderance of the evidence that the weapon used
or possessed was a firearm. In making its finding, the court shall
take judicial notice of any evidence, testimony or information ad-
duced at the trial, plea hearing, or other court proceedings and shall
also consider the presentence report and any other relevant infor-
mation.

2. (New section) Any person who, on the effective date of this
amendatory and supplementary act, is under a minimum mandatory
sentence of 3 years’ imprisonment during which he is ineligible
for parole for commission of any of the offenses specified in N. J. S.
2(C :43-6¢. with a firearm, and has not had his sentence suspended or
been paroled or discharged, may move to have his sentence reviewed
by the sentencing court. The court may impose a new sentence, for
good cause shown, as though the person had been sentenced under
this amendatory and supplementary act.

3. This act shall take effect immediately.

STATEMENT

At the present time, a person convicted of committing certain
offenses such as murder, kidnapping, and robbery while in
possession of a firearm is subject to a mandatory sentence of at
least 3 years in prison without eligibility for parole.

This mandatory sentence can lead to injustice in certain situa-
tions. Recently, for instance, a man who shot at a junked van was
sentenced to the mandatory 3-year term.

The purpose of this bill is to amend N. J. S. 2C:43-6¢. to reduce
the mandatory minimum term to 1 year in prison if there was no
possibility that the firearm possessed by the defendant could have
been used to harm or threaten another person in the course of the
crime. If both the prosecuting attorney and the sentencing judge
agree that even a l-year sentence without eligibility for parole
does not serve the interests of justice, the sentence can be waived.

This bill will eliminate injustices inadvertently created by the
mandatory sentencing law without diminishing the State’s efforts
to impose severe punishment on persons who use firearms to com-

mit crimes.

S 13
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A sentencing court still has the discretion to require a mandatory
term of up to one-half the sentence imposed, during which the
defendant is ineligible for parole, as long as the mandatory sentence
imposed is at least 3 years.

Section 2 of the bill would permit anyone currently under the
minimum 3-year sentence for committing one of the specified
crimes with a firearm to move to have his sentence reviewed by
the sentencing court. The court may impose a new sentence as

though the person had been sentenced under this aect.



ASSEMBLY JUDICIARY, vLAW, PUBLIC SAFETY AND
DEFENSE COMMITTEE

STATEMENT TO

SENATE, No. 1370
STATE OF NEW JERSEY

DATED: JULY 8, 1982

The purpose of this bill, as amended, is to eliminate potential in-
justices inadvertently created by the law establishing mandatory,
minimum sentences for commission of certain crimes while in posses-
sion of a firearm.

Under N. J. S. 2C:43-6c. as it now exists, a person who uses or is in
possession of a firearm while committing, attempting to cominit, or
fleeing from committing one ot the following crimes is subject to the
mandatory minimum sentence: possession of a weapon for unlawful
purposes (2(:39-4a), murder (2C:11-3), manslaughter (2C:114), ag-
gravated assault (2C:12-1b), kidnapping (2C:13-1), aggravated sexual
assault (2C:14-2a), aggravated criminal sexual contact (2C:14-3a),
robbery (2C:15-1), burglary (2C:18-2), or escape (2C:29-5). This bill
provides, however, that a person convicted of possession (2C:39—4a)
would be subject to the mandatory, minimum sentence only if he had
possessed the firearm with intent to use it against the person of another.

Deleted from the bill in the Senate was the reduction of the manda-
tory, minimum term to one year in prison if the firearm possessed by
the defendant could not have been reasonably used to harm or threaten
another person in the course of the crime.

Section 2 of the bill would permit anyone currently under the manda-
tory minimum for possession of a firearm with the intent to use it
against the property of another to move to have his sentence reviewed
by the sentencing court. The court may impose a new sentence as would

have otherwise been available but for the mandatory minimum term.



SENATE LAW, PUBLIC SAFETY AND DEFENSE
COMMITTEE

STATEMENT TO

SENATE, No. 1370

with Senate committe amendments

STATE OF NEW JERSEY

DATED: MAY 24, 1982

The purpose of this bill, as amended, is to eliminate injustices
inadvertantly created by the law establishing mandatory, minimum
sentences for commission of certain erimes while in possession of a
firearm.

The bill reduces the mandatory, minimum term to 1 year in prison
if the firearm possessed by the defendant could not have been used
to harm or threaten another person in the course of the crime. The
committee amended the bill so that the mandatory, minimmn sentence
would be reduced to 1 year if there was no reasonable possibility that
the firearm could have been used to harm or threaten another person.
If both the prosecuting attorney and the sentencing judge agree that
even a l-year sentence without parole eligibility did not serve the
interest of justice, the sentence could be waived.

Under N. J. S. 2C:43-6c. as it now exists, a person who uses or is
in possession of a firearm while committing, attenipting to commit, or
fleeing from committing one of the following erimes is subject to the
mandatory minimum sentence: possession of a weapon for unlawful
purposes (2C€:39-4a), murder (2C:11-3), manslaughter (2C:11-4),
aggravated assault (2C:12-1b), kidnapping (2C:13-1), aggravated
sexual assault (2C:14-2a), aggravated ecriminal sexual contact
(2C:14-3a), robbery (2C:15-1), burglary (2C:18-2), or escape
(2€:29-5). The committee amended the bill so that a person convicted
of 2C:394a. would be subject to the mandatory, minimum sentence
only if he had possessed the firearm with 1ntent to use it against the
person of another.

The bill establishes a mandatory minimum sentence of 3 years for
any person convicted of committing one of the enumerated offenses,
even if the offense is a crime of the fourth degree.

According to the bill, a sentencing court still has the discretion to
require a mandatory term of up to one-half the sentence imposed, during

o S A
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which the defendant is ineligible for parole, as long as the mandatory
sentence imposed is at least 3 years,

Section 2 of the hill would permit anyone currently under the minimum
3-year sentence for committing one of the specified erimes with a
firearm to move to have his sentence reviewed by the sentencing court.
The court may impose a new sentence as though the person had been

sentenced under this act.
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STATIMENT
The purpose of these amendments is to eliminzte
from the bill language that would lower frem 3 vears
to 1 year the mandatory minimum sentence for gerscns
convicted of committing certain crimes while i
possession of a firearm if there was no rezsonzble
possibility that the firearm could have bzen used to
harm or threzten to harm another person. '
The purpose of the language being eliminated by
the amendment was to remove from the sc ccoe of the
mandatory sentencing law those perscns who had not
committed crimes of violence against persons. It
appears, however, that this purpose can ba acce
' - AA
Sy B o [ -

mplis
A more clea*lv aﬂd simply by limiting application of <
. N law in cases of violation oLﬁ2c.3° 454, to violations
ANTLS S—— involving possession of a firearm with the intentior
of using it against znother person.

The amendments also provide that the mandatory
minimum sentence shall be 3 years or shall be fixed
or between one-third and cne-half of the sentence ir
by the court, whichever

r is greater, or 18 wmonths
case of a fourth degree crime.

the law, but was taksn out by the bill as originall:
drafted. The provisicn is being replaced by these :
ments in order to permit mandatory minimum sentence:!
than 3 years fox conviction of certain crimi
‘ of the first degree committed with a firearm.

in
This provisicn is nx

greater
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269 § 8
Note 3

least one person of reasonable firmness and cour-
age were properly refused in action to hold city
liable in tort for the alleged riot damage. Abra-
ham v. City of Woburn (1981) 421 N.E.2d 1206,
1981 Mass. Adv.Sh. 1327.

4. Evidence

Absent objection, hearsay evidence of executive
head of police department that damage to plain-
tiff’'s bowling alley had been caused by a “riotous

act or a cyclone,” and that a “riotous act” includ- -

ed damage to property by a large group of people
and testimony of newspaper editor that damage
was caused by “the riotous gangs that hang
around and hung around that section and other
scctions of the City,” was properly admitted in
action to hold city liable for damage to bowling
alley and jurors were entitled to give it such
probative effect as they deemed appropriate.
Abraham v. City of Woburn (198!) 421 N.E.2d
1206, 1981 Mass.Adv.Sh. 1327.

Although circumstantial, evidence was suffi-
cient to hold city liable for damage to bowling
alley, with liability predicated on theory that dam-
age was caused by five or more persons riotously
or tumultuously assembled, especially given testi-
mony that damage was caused by a riotous act
and considering history of roving gangs in the city
and near-total destruction of the bowling alley.
Id.

[ | \
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CRIMES AGAINST PUBLIC PEACE

To hold a municipality liabl¢ in tort for damage
caused by five or more persons riotously or tu-
multuously assembled it is not required that the
damage had to have been caused by a riot of
which municipality had, or should have had
knowledge, or that the municipality could have
prevented the damage by exercise of reasonable
diligence. 1d.

In action brought by owner of bowling alley
against city to recover under this section which
imposes tort liability upon municipalities for dam-
age to property by persons “who are riotously or
tumultuously assembled,” testimony labeling the
event which resulted in damage to plaintiffs’ prop-
erty as a “rniot” was excludable upon objection,
but in absence of objection, such otherwise in-
competent evidence took on probative force.
Abraham v. City of Woburn (1980) 408 N.E.2d
664, 1980 Mass.App.Adv.Sh. 1603, appeal decided
421 N.E.2d 1206.

For purposes of this section imposing tort lia-
bility upon municipalities for damage to property
by persons “who are riotously or tumultuously
assembled,” a riotous and tumultuous assembly
requires that the activity be open and have been
witnessed and that there be a showing of concert-
ed intent by members of the assembly to resist
those who might oppose them; in absence of
evidence of such assembly, property owner could
not recover from city for damage caused by van-
datism. Id.

§ 10. Carrying dangerous weapons; possession of machine gun or sawed-off shotgun;
confiscation; return of firearm; colleges and universities; punishment

(a) Whoever, except as provided by law, carries on his person, or carries on his person or
under his control in a vehicle, a firearm, loaded or unloaded, as defined in section one
hundred and twenty-one of chapter one hundred and forty without either: ,

(1) having in effect a license to carry firearms issued under section one hundred and
thirty-one of chapter one hundred and forty; or

(2) having in effect a license¢ to carry firearms issued under section one hundred and
thirty-one F of chapter one hundred and forty; or

(3) complying with the provisions of section one hundred and twenty-nine C and one
hundred and thirty-one G of chapter one hundred and forty; or

(4) having complied as (o possession of an air rifle or BB gun with the requircments
imposed by section twelve B of chapter two hundred and sixty-nine;
and whoever carries on his person, or carries on his person or under his control in a vehicle
a rifle or shotgun, loaded or unloaded, without cither:

(1) having in effect a license to carry firearms issued under section one hundred and
thirty-one of chapter one hundred and forty; or

(2) having in effcet a license to carry firearms issued under scction one hundred and
thirty-one F of chapter one hundred and forty; or

(3) having in effect a firearm identification card issued under section one hundred and
twenty-nine B of chapter one hundred and forty; or

48
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CRIMES AGAINST PUBLIC PEACE 269 § 10
(4) having complied as to carrying, with the requirements imposed by section” one
hundred and twenty-nine G of chapter one hundred and forty upon ownecrship or
possession of rifles and shotguns;
(6) having complied as to possession of an air rifle or BB gun with the requirements

imposed by section twelve B of chapter two hundred and sixty-nine;
shall be punished by imprisonment in the state prison for not less than two and one-half
nor more than five years, or for not less than one year nor more than two and one-half
years in a jail or house of correction. The sentence imposed upon such person shall not be
reduced to less than one year, nor suspended, nor shall any person convicted under this
subsection (a) be eligible for probation, parole, or furlough or receive any deduction from
his sentence for good conduct until he shall have served one year of such sentence;
provided, however, that the commissioner of correction may, on the recommendation of the
warden, superintendent, or other person in charge of a corrcctional institution, or the
administrator of a county correctional institution, grant to an offender eommitted under
this subsection or a temporary release in the custody of an officer of such institution for
the following purposes only: to attend the funeral of a relative; to visit a critically ill
relative; or to obtain emergency medical or psychiatric services unavailable at said
institution. Prosccutions commenced under this section shall neither be continued without
a finding nor placed on file.

The provisions of section eighty-seven of chapter two hundréd and seventy-six, shall not
apply to any person seventeen years of age or over, charged with a violation of this
subsection, or to any child between age fourtecn and seventeen, so charged, if the court is
of the opinion that the interests of the public require that he should be tried for such
offense instead of being dealt with as a child.

(b) Whoever, except as provided by law, carries on his person, or carries on his person or
under his control in a vehicle, any stilctto, dagger, dirk knife, any knife having 2
double-edged blade, or a switch knife, or any knife having an automatic spring release
device by which the blade is released from the handle, having a blade of over one and
one-half inches, or a slung shot, blackjack, metallic knuckles or knuckles of any substance
which could be put to the same use with the same or similar ¢ffect as metallic knuckles,
nunchaku, zoobow, also known as klackers or kung fu sticks, or any similar weapon
consisting of two sticks of wood, plastic or metal connected at one end by a length of rope,
chain, wire or leather, 2 shuriken or any similar pointed star-like ubject intended to injure
a person when thrown, or a2 manrikigusari or similar length of chain having weighted ends;
or whoever, when arrested upon a warrant fer an alleged erime, or when arrested while
committing a breach or disturbance of the public peace, is armed with or has on his person,
or has on his person or under his control in a vehicle, a billy or other dangerous weapon
other than those herein mentioned and those mentioned in puragraph (a), shall be punished
by imprisonment for not less than two and one-half years nor more than five years in the
state prison, or for not less than six months nor more than two and one-half years in a jail
or house of correction, except that, if the court finds that the defendant has not been
previously convicted of a felony, he may be punished by a fine of not more than fifty
dollars or by imprisonment for not more than tweo and onc-half years in a jail or house of
correction.

(c) Whoever, cxcept as provided by law, possesses a shotgun with a barrel less than
eighteen inches in length, or possesses & machine gun, as defined in section one hundred
and twenty-one of chapter one hundred and forly, without permission under section one
hundred and thirty-one of said chapter one hundred and forly, shall be punished by
imprisonment in the state prison for life or for any term of years provided that any
sentence imposed under the provisions of this clause shall b subject to the minimum
requirements of clause (2) of this scetion; provided, however, that the commissioner of
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correction may, on the recommendation of the warden, superintendent, or other person in
charge of a correctional institution, or the administrator of a county correctional institu--
tion, grant to an offender committed under this subsection or a temporary release in the
custody of an officer of such institution for the following purposes only: to attend the
funeral of a relative; to visit a critically ill relative; or to obtain emergency medical or
psychiatric services unavailable at said institution. :

(d) Whoever, after having been convicted of any of the offenses set forth in paragraph
(a), (b) or (c) commits a like offense or any other of the said offenses, shall be punished by
imprisonment in the state prison for not less than five years nor more than seven years;
for a third such offense, by imprisonment in the state prison for not less than seven years
nor more than ten years; and for a fourth such offense, by imprisonment in the state
prison for not less than ten years nor more than fifteen years. The sentence imposed upon
a person, who after a conviction of an offense under paragraph (a), (b) or (¢) commits the
same or a like offense, shall not be suspended, nor shall any person so sentenced be eligible
for probation or receive any deduction from his sentence for good conduct. '

(e) Upon conviction of a violation of this section, the firearm or other article shall, unless
otherwise ordered by the court, be confiscated by the commonwealth. The firearm or
article so confiscated shall, by the authority of the written order of the court be forwarded
by common carrier to the commissioner of public safety, who, upon receipt of the same,
shall notify said court or justice thereof. Said commissioner may sell or destroy the same,
except that any firearm which may not be lawfully sold in the commonwealth shall be
destroyed, and in the case of a sale, after paying the cost of forwarding the article, shall
pay over the net proceeds to the commonwealth.

(f) The court shall, if the firearm or other article was lost by or stolen from the person
lawfully in possession of it, order its return to such person. :

(&) Whoever, within this commonwealth, produces for sale, delivers or causes to be

delivered, orders for delivery, sells or offers for sale, or fails to keep records regarding, any
rifle or shotgun without complying with the requirement of a serial number, as provided in

section one hundred and twenty-nine B of chapter one hundred and forty, shall for the

first offense be punished by confinement in a jail or house of correction for not more than
two and one-half years, or by a fine of not more than five hundred dollars.

(h) Whoever owns, posscsses, or transfers possession of a firearm, rifle, shotgun or
ammunition without complying with the requirements relating to the firearm identifica-
tion card provided for in section one hundred and twenty-nine C of chapter one hundred
and forty shall be punished b imprisonment in a jail or house of correction for not more
than one year or by a fine of not more than five hundred dollars. A second violation of
this paragraph shall be punished by imprisonment in a jail or house of correction for not
more than two years or by a fine of nol more than one thousand dollars or both.

(i) Whoever knowingly fails to deliver or surrender a revoked or suspended license to
carry firearms issued :under the provisions of section one hundred and thirty-one or one
hundred and thirty-one F of chapter one hundred and forty, or firecarm identification card,
or receipt for the fee for such card, or a firearm, rifle or shotgun, as provided in section
one hundred and twenty-nine D of chapter onc hundred and forty, unless an appeal is
pending, shall be punished by imprisonment in.a jail or house of correction for not more
than two and one-half years or by a fine of not more than one thousand dollars.

(/) Whoever, not being a law enforcement officer, and notwithstanding any license
obtained by him under the provisions of chapter one hundred and forly, carries on his
person a firearm as hereinafter defined, loaded or unloaded, in any building or on the
grounds of any college or university without the written authorization of the board or
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officer in charge of said college or university
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shall be punished by a fine of not more than

one thousand.dollars or by imprisonment for not more than one year or both. For the
purpose of th}s paragraph “firearm” shall mean any pistol, revolver, rifle or smoothbore
arm from which a shot, bullet or pellet can be discharged by whatever means.

(k) For the purpose of this section “sawed-off shotgun” means a shotgun having one or

more barrels less than eighteen inches in len

gth and any weapon made from a shotgun,

whether by alteration, modification, or otherwise, if such weapon as modified has an

overall length of less than twenty-six inches.

(l_) The provisions of this section shall be fully applicable to any person proceeded
against uqder section seventy-five of chapter one hundred and nineteen and convicted
undey section eighty-three of chapter one hundred and nineteen, provided, however, that
nothing contained in this section shall impair, impede, or affect the power grant,e(’i any

court by chapter one hundred and nineteen

to adjudicate a person a delinquent child,

including the power so granted under section eighty-three of said chapter one hundred and

nineteen.

Amended by St.1971, c. 456, §§ 5, 6; St.1972, ¢. 312,

§ 5; St.1973, c. 588; St.1974, c. 649, § 2; St.1975,

c. 113, §§ 2, 3; St.1975, c. 585, § 1; St.1978, c. 175, §§ 1, 2.

1971 Amendment. St.1971, c. 456, § 5, ap-
proved June 29, 1971, in the fifth paragraph as
then appearing, inserted “license to carry firearms
issued under the provisions of sections one hun-
dred and thirty-one or one hundred and thirty-one
F of chapter one hundred and forty, or”. Section
6 added the concluding paragraph defining
“sawed-off shotgun”, See the text as appearing in
the 1973 note.

1972 Amendment. St.1972, c. 312, § 5, ap-
proved May 25, 1972, deleted “therefor” following
the word “ammunition™ in the first sentence of the
fourth pa:.agraph as then appearing. See the text
as appearing in the 1973 note.

1973 Amendment. St.1973, c. 588, approved
Aug. 6, 1973, in the first paragraph as then ap-
pearing, deleted “or a sawed-off shotgun™ follow-
ing the words “metallic knuckles” where secondly
appearing in the first sentence, and inserted **pos-
sesses a shotgun with a barrel less than eighteen
inches in length, or” in the third sentence.

As so amended in 1973, this section read:

“Whoever, except as provided by law, carries
on his person, or carries on his person or under
his control in a vehicle, a firearm as defined in
section one hundred and twenty-one of chapter
one hundred and forty, loaded or unloaded, with-
out permission under sections one hundred and
thirty-one or one hundred and thirty-one F of
chapter one hundred and forty; or whoever so
carries any stiletto, dagger, dirk knife, any knife
having a double-edged blade, or a switch knife, or
any knife having an automatic spring release de-
vice by which the blade is released from the
!mndlc. having a blade of over onec and one half
inches, or a slung shot, black jack, metallic knuck-
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les or knuckles of any substance which could be
put to the same use and with the same or similar
effect as metallic knuckles; or whoever, when
arrested upon a warrant for an alleged crime or
when arrested while committing a breach or dis-
turbance of the public peace, is armed with or has
on his person, or has on his person or under his
control in a vehicle, a billy or other dangerous
weapon other than those herein mentioned, shall
be punished by imprisonment for not less than
two and one half years nor more than five years in
the state prison, or for not less than six months
nor more than two and one half years in a jail or
house of correction, except that, if the court finds
the defendant has not been previously convicted
of a felony, he may be punished by a fine of not
more than fifty dollars or by imprisonment for not
more than two and one half years in a jail or
house of correction; or whoever, after having
been convicted of any of the aforesaid offenses
commits the like offense or any other of the
aforesaid offenses, shall be punished by imprison-
ment in the state prison for not less than five
years, for a third such offense, by imprisonment in
the state prison for not less than seven years, and
for a fourth such offense, by imprisonment in the
state prison for not less than ten years. The
sentence imposed upon a person who, after a

conviction of an offense under this paragraph,

commits the same or a like offense, shall not be

suspended nor shall any person so sentenced be

eligible for parole or reccive any deduction from

his sentence for good conduct.  Whoever, except

as provided by law, possesses a shotgun with a

barrel less than eighteen inches in length, or pos-

sesses 4 machine gun, as defined in section one

hundred and twe jty-one of chapter onc hundred
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correction may, on the recommendation of the warden, superintendent, or other person in
charge of a correctional institution, or the administrator of a county correctional institu--
tion, grant to an offender committed under this subsection or a temporary release in the
custody of an officer of such institution for the following purposes only: to attend the
funeral of a relative; to visit a critically ill relative; or to obtain emergency medical or
psychiatric services unavailable at said institution. :

(d) Whoever, after having been convicted of any of the offenses set forth in paragraph
(a), (b) or (c¢) commits a like offense or any other of the said offenses, shall be punished by
imprisonment in the state prison for not less than five years nor more than seven years;
for a third such offense, by imprisonment in the state prison for not less than seven years
nor more than ten years; and for a fourth such offense, by imprisonment in the state
prison for not less than ten years nor more than fifteen years. The sentence imposed upon
a person, who after a conviction of an offense under paragraph (a), (b) or (¢) commits the
same or a like offense, shall not be suspended, nor shall any person so sentenced be eligible
for probation or receive any deduction from his sentence for good conduct. - ‘

(e) Upon conviction of a violation of this section, the firearm or other article shall, unless
otherwise ordered by the court, be confiscated by the commonwealth. The firearm or
article so confiscated shall, by the authority of the written order of the court be forwarded
by common carrier to the commissioner of public safety, who, upon receipt of the same,
shall notify said court or justice thereof. Said commissioner may sell or destroy the same,
except that any firearm which may not be lawfully sold in the commonwealth shall be
destroyed, and in the case of a sale, after paying the cost of forwarding the article, shall
pay over the net proceeds to the commonwealth.

(f) The court shall, if the firearm or other article was lost by or stolen from the person
lawfully in possession of it, order its return to such person. '

(g) Whoever, within this commonwealth, produces for sale, delivers or causes to be
delivered, orders for delivery, sells or offers for sale, or fails to keep records regarding, any
rifle or shotgun without complying with the requirement of a serial number, as provided in
section one hundred and twenty-nine B of chapter one hundred and forty, shall for the
first offense be punished by confinement in a jail or house of correction for not more than
two and one-half years, or by a fine of not more than five hundred dollars.

(h) Whoever owns, possesses, or transfers possession of a firearm, rifle, shotgun or
ammunition without complying with the requirements relating to the fircarm identifica-
tion card provided for in section one hundred and twenty-nine C of chapter one hundred
and forty shall be punished by imprisonment in a jail or house of correction for not more
than one year or by a fine of not more than five hundrgq dollars. A second violation of
this paragraph shall be punished by imprisonment in a juil or housc of correction for not
more than two years or by a fine of not more than one thousand dollars or both.

(1) Whoever knowingly fails to deliver or surrender a revoked or suspepded license to
carry firearms issued :under the provisions of section one hundred and thlr.t){-ong or one
hundred and thirty-one F of chapter one hundred and forty, or firearm ldenpf ication card,
or receipt for the fee for such card, or a firearm, rific or shotgun, as provided in section
one hundred and twenty-nine D of chapter onc hundred and forty, unl.ess an appeal is
pending, shall be punished by imprisonment in.a jail or house of correction for not more
than two and one-half years or by a fine of not more than one thousand dollars.

(j) Whoever, not being a law enforcement officer, and notwithstanding any licensg
obtained by him under the provisions of chapter one hur.dred_ and for\.y, carries on his
person a firearm as hereinafter defined, loaded or u_nloaded, in any building or on the
grounds of any college or university without the written authorization of the hoard or
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officer in charge of said college or university shall be punished by a fine of not more than
one thousand dollars or by imprisonment for not more than one year or both, For the
purpose of this paragraph “firearm” shall mean any pistol, revolver, rifie or smoothbore
arm from which a shot, bullet or pellet can be discharged by whatever means.

(k) For the purpose of this section “sawed-off shotgun” means a shotgun having one or
more barrels less than eighteen inches in length and any weapon made from a shotgun,
whether by alteration, modification, or otherwise, if such weapon as modified has an
overall length of less than twenty-six inches.

(I.) The provisions of this section shall be fully applicable to any person proceeded
against under section seventy-five of chapter one hundred and nineteen and convicted
unde.r section eighty-three of chapter one hundred and nineteen, provided, however, that
nothing contained in this section shall impair, impede, or affect the power granted any
court _by chapter one hundred and nineteen to adjudicate a person a delinquent child,
lqclutgmg the power so granted under section eighty-three of said chapter one hundred and
nineteen.

Amended by St.1971, c. 466, §§ 5, 6; St.1972, c. 312, § 5; St.1973, c. 588; St.1974, c. 649, § 2; St.1975,
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c. 118, §§ 2, 8; St.1975, c. 585, § 1; St.1978, c. 175, §§ 1, 2.

1971 Amendment. St.1971, c. 456, § 5, ap-
proved June 29, 1971, in the fifth paragraph as
then appearing, inserted “license to carry firearms
issued under the provisions of sections one hun-
dred and thirty-one or one hundred and thirty-one
F of chapter one hundred and forty, or”. Section
6 added the concluding paragraph defining
“sawed-off shotgun™. See the text as appearing in
the 1973 note.

1972 Amendment. St.1972, c. 312, § 5, ap-
proved May 25, 1972, deleted “therefor” following
the word “ammunition” in the [irst sentence of the
fourth paragraph as then appearing. See the text
as appearing in the 1973 note.

1973 Amendment, S1.1973, c. 588, approved
Aug. 6, 1973, in the first paragraph as thcn ap-
pearing, deleted “or a sawed-off shotgun” follow-
ing the words “metallic knuckles” where secondly
appearing in the first sentence, and inserted *pos-
sesses a shotgun with a barrel less than eighteen
inches in length, or” in the third sentence.

As so amended in 1973, this section read:

“Whoever, except as provided by law, carries
on his person, or carries on his person or under
his control in a vehicle, a firearm as defined in
section one hundred and twenty-one of chapter
one hundred and forty, loaded or unioaded, with-
out permission under sections one hundred and
thirty-one or one hundred and thirty-one F of
chapter one hundred and forty; or whoever so
carries any stiletto, dagger, dirk knife, any knife
having a double-edged blade, or a switch knife, or
any knife having an automatic spring release de-
vice by which the blade is relcased from the
handle, having a blade of over one and onc half
inches, or a slung shat, black jack, metallic knuck-
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les or knuckles of any substance which could be
put to the same use and with the same or similar
effect as metallic knuckles; or whoever, when
arrested upon a warrant for an alleged crime or
when arrested while committing a breach or dis-
turbance of the public peace, is armed with or has
on his person, or has on his person or under his
control in a vehicle, a billy or other dangerous
weapon other than those herein mentioned, shall
be punished by imprisonment for not less than
two and one hall years nor more than five years in
the state prison, or for not less than six months
nor more than two and one half years in a jail or
house of correction, except that, if the court finds
the defendant has not been previously convicted
of a fclony, he may be punished by a fine of not
more than {ifty dolars or by imprisonment for not
more than two and one half years in a jail or
house of correction; or whoever, after having
been convicted of any of the aforesaid offenses
commits the like offense or any other of the
aforesaid offenses, shall be punished by imprison-
ment in the state prison for not less than five
years, for a third such offense, by imprisonment in
the state prison for not less than seven years, and

“for a fourth such offense, by imprisonment in the

state prison for not less than ten years. The
sentence imposed upon a person who, after a
conviction of an offense under this paragraph,
commits the same or a like offcnse, shall not be
suspended nor shall any person so sentenced be
eligible for parole or reccive any deduction from
his sentence for good conduct.  Whoever, except
as provided by law, possesses a shotgun with a
barrel less than cightecn inches in length, or pos-
sesses @ machine gun, as defined in section one
hundred and twe yty-one of chapter onc hundred
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Note 3

lcast one person of reasonable firmness and cour-
age werc properly refused in action to hold city
liable in tort for the alleged riot damage. Abra-
ham v. City of Woburn (1981) 421 N.E2d 1206,
1981 Mass.Adv.Sh. 1327,

4, Evidence :

Absent objection, hearsay evidence of executive
head of police department that damage to plain-
tif’s bowling alley had been caused by a “riotous

act or a cyclone,” and that a “riotous act™ includ-

ed damage to property by a large group of people
and testimony of newspaper editor that damage
was caused by “the riotous gangs that hang
around and hung around that section and other
scctions of the City,” was properly admitted in
action to hold city liable for damage to bowling
alley and jurors were entitled to give it such
probative effect as they deemed appropriate.
Abraham v. City of Wobum (1981) 421 N E.2d
1206, 1981 Mass.Adv.Sh. 1327.

Although circumstantial, evidence was suffi-
cient to hold city liable for damage to bowling
alley, with liability predicated on theory that dam-
age was caused by five or more persons riotously
or tumultuously assembled, especially given testi-
mony that damage was caused by a riotous act
and considering history of roving gangs in the city
and near-total destruction. of the bowling alley.
Id.

f’}@. e e
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To hold a municipality liable in tort for damage
caused by five or more persons riotously or tu-
multuously assembled it is not required that the
damage had to have been caused by a riot of
which municipality had, or should have had
knowledge, or that the municipality could have
prevented the damage by exercisc of reasonable
diligence. Id.

In action brought by owner of bowling alley
against city to recover under this section which
imposes tort liability upon municipalities for dam-
age to property by persons “who are riotously or
tumultuously assembled,” testimony labeling the
event which resulted in damage to plaintiffs’ prop-
erty as a "riot” was excludable upon objection,
but in absence of objection, such otherwisc in-
competent evidence took on probative force.
Abraham v, City of Wobum (1980) 408 N.E.2d
664, 1980 Mass.App.Adv.Sh. 1603, appeal decided
421 N.E.2d 1206.

For purposes of this section imposing tort lia-
bility upon municipalities for damage to property
by persons “who are riotously or tumultuously
assembled.” a riotous and tumultuous assembly
requires that the activity be open and have been
witnessed and that there be a showing of concert-
ed intent by members of the assembly to resist
those who might oppose them; in absence of
evidence of such assembly, property owner could
not recover from city for damage caused by van-
dalism. Id.

§ 10. Carrying dangerous weapons; possession of machine gun or sawed-off shotgun;
confiscation; return of firearm; colleges and universities; punishment

(2) Whoever, except as provided by law, carries on his person, or carries on his person or
under his control in a vehicle, a firearm, loaded or unloaded, as defined in section one
hundred and twenty-one of chapter one hundred and forty without either: ,

(1) having in effect a license to carry firearms issued under section' on¢ hundred and
thirty-one of chapter one hundred and forty; or

(2) having in effect a license to carry firearms issued under section one hundred and
thirty-one F of chapter one hundred and forty; or

(3) complying with the provisions of section one hundred and twenty-nine C and one
 hundred and thirty-one G of chapter one hundred and forty; or.

(4) having complied as to possession of an air rifle or BB gun with the requirements‘

imposed by section twelve B of chapter two hundred and sixty-nine;
and whoever carries on his person, or carrics on his person or under his control in a vehicle
a rifle or shotgun, loaded or unloaded, without either:
(1) having in effect a license to carry fircarms issued under section onc hundred and
thirty-one of chapter one hundred and forty; or
(2) having in effect a license to carry fircarms issued under section one hundred and
thirty-one F of chapter one hundred and forty; or
(3) having in cffect a firearm identification card issued under section one hundred and
twenty-nine B of chapter onc hundred and forty; or
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(4) having complied as to carrying, with the requirements imposed by section’one
hundred and twenty-nine C of chapter one hundred and forty upon ownership or
possession of rifles and shotguns; _
(6) having complied as to possession of an air rifle or BB gun with the requirements

imposed by section iwelve B of chapter two hundred and sixty-nine;
shall be punished by imprisonment in the state prison for not less than two and one-half
nor more than five years, or for not less than one year nor more than two and one-half
years in a jail or house of correction. The sentence imposed upon such person shall not be
reduced to less than one year, nor suspended, nor shall any person convicted under this
subsection (&) be eligible for probation, parole, or furlough or receive any deduction from
his sentence for good conduct until he shall have served one year of such sentence;
provided, however, that the commissioner of correction may, on the recommendation of the
warden, superintendent, or other person in charge of a correctional institution, or the
administrator of a county correctional institution, grant to an offender committed under
this subsection or a temporary release in the custody of an officer of such institution for
the following purposes only: to attend the funeral of a relative; to visit a critically iil
relative; or to obtain emergency medical or psychiatric services unavailable at said
institution. Prosccutions commenced under this section shall neither be continued without
a finding nor placed on file.

The provisions of section eighty-seven of chapter two hundred and seventy-six, shall not
apply to any person seventeen years of age or over, charged with a violation of this
subsection, or to any child between age fourtecn and seventeen, so charged, if the court is
of the opinion that the interests of the public require that he should be tried for such
offense instead of being dealt with as a child.

(b) Whoever, except as provided by law, carries on his person, or carries on his person or
under his control in a vehicle, any stiletto, dagger, dirk knife, any knife having a
double-edged blade, or a switch knife, or any knife having an automatic spring release
device by which the blade is released from the handle, having a blade of over one and
one-half inches, ora slung shot, blackjack, metallic knuckles or knuckles of any substance
which could be put to the same usc with the same or similar cffect as metallic knuckics,
nunchaku, zoobow, also known as klackers or kung fu sticks, or any similar weapon
consisting of two sticks of wood, plastic or metal connected at one end by a length of rope,
chain, wire or leather, a shuriken or any similar pointed star-like object intended to injure
a person when thrown, or a manrikigusari or similar length of chain having weighted ends;
or whoever, when arrested upon & warrant for an alleged crime, or when arrcs(.,cd while
committing a breach or disturbance of the public peace, is armed with or hus on his person,
or has on his person or under his control in a vehicle, a billy or other dangerous weapon
other than those herein mentioned and those mentioned in paragraph (a), shall be pur.nshed
by imprisonment for not less than two and one-half years nor more than five years in the
state prison, or for not less than six months nor more than two and one-half years in a jail
or house of correction, except that, if the court finds that the defendant has not bfecn
previously convicted of a felony, he may be punished by a fine of not more than fifty
dollars or by imprisonment for not more than two and one-half years in a jail or house of
correction.

(¢) Whoever, except as provided by law, possesses a shotgun v\:ith a barrel less than
cighteen inches in length, or posscsses a machine gun, a3 defmcd‘ in section one h'undrcd
and twenty-one of chapter one hundred and forty, without permission under section one
hundred and thirty-one of said chapter one hundred and forty, shall be punished by
imprisonment in the state prison for life or for any term of years provided 'd?n.t any
sentence imposed under the provisions of this clause shall be- subject to the minimum
requirements of clause (2} of this scction; provided, however, that the commissioner
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