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P.L.2013, CHAPTER 113, approved August 8, 2013
Senate, No. 2804

AN AcT concerning unlawful possession of firearms and amending
N.J.S.2C:39-5 and N.J.S.2C:43-6.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N.J.S.2C:39-5isamended to read as follows:

2C:39-5. Unlawful possession of weapons. a. Machine guns.
Any person who knowingly has in his possession a machine gun or
any instrument or device adaptable for use as a machine gun,
without being licensed to do so as provided in N.J.S.2C:58-5, is
guilty of a crime of the second degree.

b. Handguns. (1) Any person who knowingly has in his
possession any handgun, including any antique handgun, without
first having obtained a permit to carry the same as provided in
N.J.S.2C:58-4, is guilty of a crime of the [third] second degree.
[if] (2) If the handgun is in the nature of an air gun, spring gun or
pistol or other weapon of a similar nature in which the propelling
force is a spring, elastic band, carbon dioxide, compressed or other
gas or vapor, air or compressed air, or isignited by compressed air,
and gjecting a bullet or missile smaller than three-eighths of an inch
in diameter, with sufficient force to injure aperson [. Otherwise] it
is acrime of the [second] third degree.

c. Rifles and shotguns. (1) Any person who knowingly has in
his possession any rifle or shotgun without having first obtained a
firearms purchaser identification card in accordance with the
provisions of N.J.S.2C:58-3, is guilty of a crime of the third degree.

(2) Unless otherwise permitted by law, any person who
knowingly has in his possession any loaded rifle or shotgun is
guilty of acrime of the third degree.

d. Other weapons. Any person who knowingly has in his
possession any other weapon under circumstances not manifestly
appropriate for such lawful uses as it may have is guilty of a crime
of the fourth degree.

e. Firearms or other weapons in educational institutions.

(1) Any person who knowingly has in his possession any
firearm in or upon any part of the buildings or grounds of any
school, college, university or other educational institution, without
the written authorization of the governing officer of the institution,
is guilty of a crime of the third degree, irrespective of whether he
possesses a valid permit to carry the firearm or a valid firearms
purchaser identification card.

EXPLANATION —Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and isintended to be omitted in the law.

Matter underlined thusis new matter.
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(2) Any person who knowingly possesses any weapon
enumerated in paragraphs (3) and (4) of subsection r. of
N.J.S.2C:39-1 or any components which can readily be assembled
into a firearm or other weapon enumerated in subsection r. of
N.J.S.2C:39-1 or any other weapon under circumstances not
manifestly appropriate for such lawful use as it may have, while in
or upon any part of the buildings or grounds of any school, college,
university or other educational institution without the written
authorization of the governing officer of the institution is guilty of a
crime of the fourth degree.

(3) Any person who knowingly has in his possession any
imitation firearm in or upon any part of the buildings or grounds of
any school, college, university or other educational institution,
without the written authorization of the governing officer of the
institution, or while on any school bus is a disorderly person,
irrespective of whether he possesses a valid permit to carry a
firearm or avalid firearms purchaser identification card.

f. Assault firearms. Any person who knowingly has in his
possession an assault firearm is guilty of a crime of the second
degree except if the assault firearm is licensed pursuant to
N.J.S.2C:58-5; registered pursuant to section 11 of P.L.1990, c.32
(C.2C:58-12); or rendered inoperable pursuant to section 12 of
P.L.1990, c.32 (C.2C:58-13).

g. (1) Thetemporary possession of a handgun, rifle or shotgun
by a person receiving, possessing, carrying or using the handgun,
rifle, or shotgun under the provisions of section 1 of P.L.1992, c.74
(C.2C:58-3.1) shall not be considered unlawful possession under
the provisions of subsection b. or c. of this section.

(2) The temporary possession of afirearm by a person receiving,
possessing, carrying or using the firearm under the provisions of
section 1 of P.L.1997, ¢.375 (C.2C:58-3.2) shall not be considered
unlawful possession under the provisions of this section.

h. A person who is convicted of a crime under subsection a., b.,
[or] f. orj. of this section shall be ineligible for participation in any
program of intensive supervision; provided, however, that this
provision shall not apply to a crime under subsection b. involving
only a handgun which is in the nature of an air gun, spring gun or
pistol or other weapon of a similar nature in which the propelling
force is a spring, elastic band, carbon dioxide, compressed or other
gas or vapor, air or compressed air, or isignited by compressed air,
and gecting a bullet or missile smaller than three-eighths of an inch
in diameter, with sufficient force to injure a person.

i. A person convicted of violating subsection a., b. or f. of this
section shall be sentenced by the court to a term of imprisonment,
which shall include the imposition of a minimum term during which
the defendant shall be ineligible for parole, if the court finds that
the aggravating circumstance set forth in paragraph (5) of
subsection a. of N.J.S.2C:44-1 applies. The minimum term of
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parole ineligibility shall be fixed at five years. The sentencing
court shall make a finding on the record as to whether the
aggravating circumstance set forth in paragraph (5) of subsection a
of N.J.S.2C:44-1 applies, and the court shall presume that there is a
substantial likelihood that the defendant is involved in organized
criminal activity if there is a substantial likelihood that the
defendant is a member of an organization or group that engages in
criminal activity. The prosecution at the sentencing hearing shall
have the initial burden of producing evidence or information
concerning the defendant's membership in such an organization or
group.

. A violation of subsections a., b., c. or f. of this section by a
person who has a prior conviction of any of the crimes enumerated
in subsection d. of section 2 of of P.L.1997, c.117 (C.2C:43-7.2) is
afirst degree crime.

(c.f. P.L.2009, c.13, s.1)

2. N.J.S.2C:43-6 is amended to read as follows:

2C:43-6. a. Except as otherwise provided, a person who has been
convicted of a crime may be sentenced to imprisonment, as follows:

(1) Inthe case of a crime of the first degree, for a specific term
of years which shall be fixed by the court and shall be between 10
years and 20 years,

(2) In the case of a crime of the second degree, for a specific
term of years which shall be fixed by the court and shall be between
five years and 10 years,

(3) Inthe case of acrime of the third degree, for a specific term
of years which shall be fixed by the court and shall be between
three years and five years;

(4) In the case of a crime of the fourth degree, for a specific
term which shall be fixed by the court and shall not exceed 18
months.

b. As part of a sentence for any crime, where the court is
clearly convinced that the aggravating factors substantially
outweigh the mitigating factors, as set forth in subsections a. and b.
of 2C:44-1, or the court finds that the aggravating factor set forth in
paragraph (5) of subsection a. of N.J.S.2C:44-1 applies, the court
may fix a minimum term not to exceed one-half of the term set
pursuant to subsection a., or one-half of the term set pursuant to a
maximum period of incarceration for a crime set forth in any statute
other than this code, during which the defendant shall not be
eligible for parole; provided that no defendant shall be eligible for
parole at a date earlier than otherwise provided by the law
governing parole.

c. A person who has been convicted under subsection b. or d.
of N.J.S.2C:39-3, subsection a. of N.J.S.2C:39-4, subsection a. of
section 1 of P.L.1998, c.26 (C.2C:39-4.1), subsection a., b., [or] c.,
or f. of N.J.S.2C:39-5, subsection a. or paragraph (2) or (3) of
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subsection b. of section 6 of P.L.1979, c.179 (C.2C:39-7), or
subsection a., b., e. or g. of N.J.S.2C:39-9, or of a crime under any
of the following sections: 2C:11-3, 2C:11-4, 2C:12-1b., 2C:13-1,
2C:14-2a., 2C:14-3a,, 2C:15-1, 2C:18-2, 2C:29-5, who, while in the
course of committing or attempting to commit the crime, including
the immediate flight therefrom, used or was in possession of a
firearm as defined in 2C:39-1f., shall be sentenced to a term of
imprisonment by the court. The term of imprisonment shall include
the imposition of a minimum term. The minimum term shall be
fixed at [, or between, one-third and] one-half of the sentence
imposed by the court or [three years] 42 months, whichever is
greater, or 18 months in the case of a fourth degree crime, during
which the defendant shall be ineligible for parole.

The minimum terms established by this section shall not prevent
the court from imposing presumptive terms of imprisonment
pursuant to 2C:44-1f. (1) except in cases of crimes of the fourth
degree.

A person who has been convicted of an offense enumerated by
this subsection and who used or possessed a firearm during its
commission, attempted commission or flight therefrom and who has
been previously convicted of an offense involving the use or
possession of a firearm as defined in 2C:44-3d., shall be sentenced
by the court to an extended term as authorized by 2C:43-7c.,
notwithstanding that extended terms are ordinarily discretionary
with the court.

d. (1) The court shall not impose a mandatory sentence
pursuant to subsection c. of this section, 2C:43-7c. or 2C:44-3d.,
unless the ground therefor has been established at a hearing. At the
hearing, which may occur at the time of sentencing, the prosecutor
shall establish by a preponderance of the evidence that the weapon
used or possessed was a firearm. In making its finding, the court
shall take judicial notice of any evidence, testimony or information
adduced at the trial, plea hearing, or other court proceedings and
shall also consider the presentence report and any other relevant
information.

(2) The court shall not impose a mandatory sentence pursuant to
subsection c¢. of this section for a violation of paragraph (2) of
subsection b. of N.J.S.2C:39-5; a violation of paragraph (2) of
subsection c. of N.J.S.2C:39-5, if that rifle or shotgun is in the
nature of an air gun, spring gun or pistol or other weapon of a
similar nature in which the propelling force is a spring, elastic band,
carbon dioxide, compressed or other gas or vapor, air or compressed
air, or is ignited by compressed air, and electing a bullet or missile
smaller than three-eights of an inch in diameter, with sufficient
force to injure aperson; or a violation of paragraph (1) of
subsection c. of N.J.S.2C:39-5.

e. A person convicted of a third or subsequent offense
involving State taxes under N.J.S.2C:20-9, N.J.S.2C:21-15, any
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other provision of this code, or under any of the provisions of Title
54 of the Revised Statutes, or Title 54A of the New Jersey Statutes,
as amended and supplemented, shall be sentenced to a term of
imprisonment by the court. This shall not preclude an application
for and imposition of an extended term of imprisonment under
N.J.S.2C:44-3 if the provisions of that section are applicable to the
offender.

f. A person convicted of manufacturing, distributing,
dispensing or possessing with intent to distribute any dangerous
substance or controlled substance analog under N.J.S.2C:35-5, of
maintaining or operating a controlled dangerous substance
production facility under N.J.S.2C:35-4, of employing a juvenile in
a drug distribution scheme under N.J.S.2C:35-6, leader of a
narcotics trafficking network under N.J.S.2C:35-3, or of
distributing, dispensing or possessing with intent to distribute on or
near school property or buses under section 1 of P.L.1987, c.101
(C.2C:35-7), who has been previously convicted of manufacturing,
distributing, dispensing or possessing with intent to distribute a
controlled dangerous substance or controlled substance analog,
shall upon application of the prosecuting attorney be sentenced by
the court to an extended term as authorized by subsection c. of
N.J.S.2C:43-7, notwithstanding that extended terms are ordinarily
discretionary with the court. The term of imprisonment shall,
except as may be provided in N.J.S.2C:35-12, include the
imposition of a minimum term. The minimum term shall be fixed
at, or between, one-third and one-half of the sentence imposed by
the court or three years, whichever is greater, not less than seven
years if the person is convicted of a violation of N.J.S.2C:35-6, or
18 months in the case of a fourth degree crime, during which the
defendant shall be ineligible for parole.

The court shall not impose an extended term pursuant to this
subsection unless the ground therefor has been established at a
hearing. At the hearing, which may occur at the time of sentencing,
the prosecutor shall establish the ground therefor by a
preponderance of the evidence. In making its finding, the court shall
take judicial notice of any evidence, testimony or information
adduced at the trial, plea hearing, or other court proceedings and
shall also consider the presentence report and any other relevant
information.

For the purpose of this subsection, a previous conviction exists
where the actor has at any time been convicted under chapter 35 of
this title or Title 24 of the Revised Statutes or under any similar
statute of the United States, this State, or any other state for an
offense that is substantialy equivalent to N.J.S.2C:35-3,
N.J.S.2C:35-4, N.J.S.2C:35-5, N.J.S.2C:35-6 or section 1 of
P.L.1987, c.101 (C.2C:35-7).

g. Any person who has been convicted under subsection a. of
N.J.S.2C:39-4 or of a crime under any of the following sections:
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N.J.S.2C:11-3, N.JS.2C:11-4, N.J.S.2C:12-1b., N.J.S.2C:13-1,
N.J.S.2C:14-2a.,, N.J.S.2C:14-3a, N.J.S.2C:15-1, N.J.S.2C:18-2,
N.J.S.2C:29-5, N.J.S.2C:35-5 who, while in the course of
committing or attempting to commit the crime, including the
immediate flight therefrom, used or was in possession of a machine
gun or assault firearm shall be sentenced to a term of imprisonment
by the court. The term of imprisonment shall include the
imposition of aminimum term. The minimum term shall be fixed at
10 years for a crime of the first or second degree, five years for a
crime of the third degree, or 18 months in the case of a fourth
degree crime, during which the defendant shall be ineligible for
parole.

The minimum terms established by this section shall not prevent
the court from imposing presumptive terms of imprisonment
pursuant to paragraph (1) of subsection f. of N.J.S.2C:44-1 for
crimes of the first degree.

A person who has been convicted of an offense enumerated in
this subsection and who used or possessed a machine gun or assault
firearm during its commission, attempted commission or flight
therefrom and who has been previously convicted of an offense
involving the use or possession of any firearm as defined in
subsection d. of N.J.S.2C:44-3, shall be sentenced by the court to an
extended term as authorized by subsection d. of N.J.S.2C:43-7,
notwithstanding that extended terms are ordinarily discretionary
with the court.

h. The court shall not impose a mandatory sentence pursuant to
subsection g. of this section, subsection d. of N.J.S.2C:43-7 or
N.J.S.2C:44-3, unless the ground therefor has been established at a
hearing. At the hearing, which may occur at the time of sentencing,
the prosecutor shall establish by a preponderance of the evidence
that the weapon used or possessed was a machine gun or assault
firearm. In making its finding, the court shall take judicial notice of
any evidence, testimony or information adduced at the trial, plea
hearing, or other court proceedings and shall also consider the
presentence report and any other relevant information.

i. A person who has been convicted under paragraph (6) of
subsection b. of 2C:12-1 of causing bodily injury while eluding
shall be sentenced to a term of imprisonment by the court. The
term of imprisonment shall include the imposition of a minimum
term. The minimum term shall be fixed at, or between one-third
and one-half of the sentence imposed by the court. The minimum
term established by this subsection shall not prevent the court from
imposing a presumptive term of imprisonment pursuant to
paragraph (1) of subsection f. of 2C:44-1.

(cf: P.L.2007, c.341, s.5)

3. Thisact shall take effect immediately.
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STATEMENT

This bill upgrades the crime of unlawful possession of a firearm
to afirst degree crime in certain circumstances and amends various
penalty provisions under the Graves Act.

The provisions of the bill make it crime of the first degree for a
person to unlawfully possess a machine gun, handgun, rifle or
shotgun, or an assault firearm following a conviction for a crime
enumerated in subsection d. of section 2 of of P.L.1997, c. 117
(C.2C:43-7.1) (the No Early Release Act.) Under current law
violations of these provisions are either a second degree offense, in
the case of machine guns, handguns and assault firearms, or a third
degree offense, in the case of rifles and shotguns.

The bill also amends sentencing under the Graves Act, P.L.1981,
c.31 (C.2C:43-6), which sets forth mandatory minimum terms of
imprisonment for persons convicted of certain firearms related
offenses or offenses where a person possessed or used a firearm
during the commission of a crime.

The Graves Act provides that a person convicted of unlawful
possession of a machine gun, handgun, rifle or shotgun, in violation
of subsections a., b. and c., respectively, of N.J.S.2C:39-5 is subject
to a mandatory minimum period of parole ineligibility. Under
current law the minimum term of imprisonment is three years.

In addition, the bill adds the unlawful possession of an assault
firearm to the list of crimes that are subject to Graves Act
sentencing.

The bill also increases the mandatory minimum period of parole
ineligibility under the Graves Act from three years to 42 months.

Finally, the bill clarifies that individuals convicted of the
unlawful possession of a BB gun, air gun or spring gun, be it a
handgun, rifle, shotgun, are not subject to the mandatory sentences
imposed under the Graves Act. Similarly, individuals convicted of
the unlawful possession of an unloaded rifle or shotgun are also
exempt from the mandatory sentences imposed under the Graves
Act.

The bill adds unlawful possession of an assault firearm to the list
of crimes for which Graves Act sentencing applies. Further, the
provisions of the bill increase the mandatory minimum period of
parole eligibility from three years to 42 months. The bill also
provides that the mandatory minimum term will not apply to
unlawful possession of a handgun, rifle or shotgun if the firearms
are in the nature of an air gun, spring gun or pistol or other weapon
of a similar nature, or to the unlawful possession of an unloaded
rifle or shotgun.

It is the understanding of the sponsor that the bill would not
preclude a defendant convicted of unlawful possession of an
unloaded rifle or shotgun or a BB gun, air gun, or spring gun, from
being eligible for participation in a pretrial intervention program.
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AN AcT concerning unlawful possession of firearms and amending
N.J.S.2C:39-5 and N.J.S.2C:43-6.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N.J.S.2C:39-5is amended to read as follows:

2C:39-5. Unlawful possession of weapons. a. Machine guns.
Any person who knowingly has in his possession a machine gun or
any instrument or device adaptable for use as a machine gun,
without being licensed to do so as provided in N.J.S.2C:58-5, is
guilty of a crime of the second degree.

b. Handguns. (1) Any person who knowingly has in his
possession any handgun, including any antique handgun, without
first having obtained a permit to carry the same as provided in
N.J.S.2C:58-4, is guilty of a crime of the [third] second degree.
[if] (2) If the handgun is in the nature of an air gun, spring gun or
pistol or other weapon of a similar nature in which the propelling
force is a spring, elastic band, carbon dioxide, compressed or other
gas or vapor, air or compressed air, or isignited by compressed air,
and gjecting a bullet or missile smaller than three-eighths of an inch
in diameter, with sufficient force to injure aperson [. Otherwise] it
is acrime of the [second] third degree.

c. Rifles and shotguns. (1) Any person who knowingly has in
his possession any rifle or shotgun without having first obtained a
firearms purchaser identification card in accordance with the
provisions of N.J.S.2C:58-3, is guilty of a crime of the third degree.

(2) Unless otherwise permitted by law, any person who
knowingly has in his possession any loaded rifle or shotgun is
guilty of acrime of the third degree.

d. Other weapons. Any person who knowingly has in his
possession any other weapon under circumstances not manifestly
appropriate for such lawful uses as it may have is guilty of a crime
of the fourth degree.

e. Firearms or other weapons in educational institutions.

(1) Any person who knowingly has in his possession any
firearm in or upon any part of the buildings or grounds of any
school, college, university or other educational institution, without
the written authorization of the governing officer of the institution,
is guilty of a crime of the third degree, irrespective of whether he
possesses a valid permit to carry the firearm or a valid firearms
purchaser identification card.

(2) Any person who knowingly possesses any weapon
enumerated in paragraphs (3) and (4) of subsection r. of
N.J.S.2C:39-1 or any components which can readily be assembled

EXPLANATION —Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and isintended to be omitted in the law.

Matter underlined thusis new matter.
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into a firearm or other weapon enumerated in subsection r. of
N.J.S.2C:39-1 or any other weapon under circumstances not
manifestly appropriate for such lawful use as it may have, while in
or upon any part of the buildings or grounds of any school, college,
university or other educational institution without the written
authorization of the governing officer of the institution is guilty of a
crime of the fourth degree.

(3) Any person who knowingly has in his possession any
imitation firearm in or upon any part of the buildings or grounds of
any school, college, university or other educational institution,
without the written authorization of the governing officer of the
institution, or while on any school bus is a disorderly person,
irrespective of whether he possesses a valid permit to carry a
firearm or avalid firearms purchaser identification card.

f. Assault firearms. Any person who knowingly has in his
possession an assault firearm is guilty of a crime of the second
degree except if the assault firearm is licensed pursuant to
N.J.S.2C:58-5; registered pursuant to section 11 of P.L.1990, c.32
(C.2C:58-12); or rendered inoperable pursuant to section 12 of
P.L.1990, c.32 (C.2C:58-13).

g. (1) Thetemporary possession of a handgun, rifle or shotgun
by a person receiving, possessing, carrying or using the handgun,
rifle, or shotgun under the provisions of section 1 of P.L.1992, c.74
(C.2C:58-3.1) shall not be considered unlawful possession under
the provisions of subsection b. or c. of this section.

(2) Thetemporary possession of afirearm by a person receiving,
possessing, carrying or using the firearm under the provisions of
section 1 of P.L.1997, ¢.375 (C.2C:58-3.2) shall not be considered
unlawful possession under the provisions of this section.

h. A person who is convicted of a crime under subsection a., b.,
[or] f. orj. of this section shall be ineligible for participation in any
program of intensive supervision; provided, however, that this
provision shall not apply to a crime under subsection b. involving
only a handgun which is in the nature of an air gun, spring gun or
pistol or other weapon of a similar nature in which the propelling
force is a spring, elastic band, carbon dioxide, compressed or other
gas or vapor, air or compressed air, or isignited by compressed air,
and gecting a bullet or missile smaller than three-eighths of an inch
in diameter, with sufficient force to injure a person.

i. A person convicted of violating subsection a., b. or f. of this
section shall be sentenced by the court to a term of imprisonment,
which shall include the imposition of a minimum term during which
the defendant shall be ineligible for parole, if the court finds that
the aggravating circumstance set forth in paragraph (5) of
subsection a. of N.J.S.2C:44-1 applies. The minimum term of
parole ineligibility shall be fixed at five years. The sentencing
court shall make a finding on the record as to whether the
aggravating circumstance set forth in paragraph (5) of subsection a.
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of N.J.S.2C:44-1 applies, and the court shall presume that there is a
substantial likelihood that the defendant is involved in organized
criminal activity if there is a substantial likelihood that the
defendant is a member of an organization or group that engages in
criminal activity. The prosecution at the sentencing hearing shall
have the initial burden of producing evidence or information
concerning the defendant's membership in such an organization or
group.

. A violation of subsections a., b., c. or f. of this section by a
person who has a prior conviction of any of the crimes enumerated
in subsection d. of section 2 of of P.L.1997, c.117 (C.2C:43-7.2) is
afirst degree crime.

(c.f. P.L.2009, c.13, s.1)

2. N.J.S.2C:43-6 is amended to read as follows:

2C:43-6. a. Except as otherwise provided, a person who has been
convicted of a crime may be sentenced to imprisonment, as follows:

(1) Inthe case of a crime of the first degree, for a specific term
of years which shall be fixed by the court and shall be between 10
years and 20 years,

(2) In the case of a crime of the second degree, for a specific
term of years which shall be fixed by the court and shall be between
five years and 10 years,

(3) Inthe case of acrime of the third degree, for a specific term
of years which shall be fixed by the court and shall be between
three years and five years;

(4) In the case of a crime of the fourth degree, for a specific
term which shall be fixed by the court and shall not exceed 18
months.

b. As part of a sentence for any crime, where the court is
clearly convinced that the aggravating factors substantially
outweigh the mitigating factors, as set forth in subsections a. and b.
of 2C:44-1, or the court finds that the aggravating factor set forth in
paragraph (5) of subsection a. of N.J.S.2C:44-1 applies, the court
may fix a minimum term not to exceed one-half of the term set
pursuant to subsection a., or one-half of the term set pursuant to a
maximum period of incarceration for a crime set forth in any statute
other than this code, during which the defendant shall not be
eligible for parole; provided that no defendant shall be eligible for
parole at a date earlier than otherwise provided by the law
governing parole.

c. A person who has been convicted under subsection b. or d.
of N.J.S.2C:39-3, subsection a. of N.J.S.2C:39-4, subsection a. of
section 1 of P.L.1998, c.26 (C.2C:39-4.1), subsection a., b., [or] c.,
or f. of N.J.S.2C:39-5, subsection a. or paragraph (2) or (3) of
subsection b. of section 6 of P.L.1979, c¢.179 (C.2C:39-7), or
subsection a., b., e. or g. of N.J.S.2C:39-9, or of a crime under any
of the following sections: 2C:11-3, 2C:11-4, 2C:12-1b., 2C:13-1,
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2C:14-2a., 2C:14-3a., 2C:15-1, 2C:18-2, 2C:29-5, who, while in the
course of committing or attempting to commit the crime, including
the immediate flight therefrom, used or was in possession of a
firearm as defined in 2C:39-1f., shall be sentenced to a term of
imprisonment by the court. The term of imprisonment shall include
the imposition of a minimum term. The minimum term shall be
fixed at [, or between, one-third and] one-half of the sentence
imposed by the court or [three years] 42 months, whichever is
greater, or 18 months in the case of a fourth degree crime, during
which the defendant shall be ineligible for parole.

The minimum terms established by this section shall not prevent
the court from imposing presumptive terms of imprisonment
pursuant to 2C:44-1f. (1) except in cases of crimes of the fourth
degree.

A person who has been convicted of an offense enumerated by
this subsection and who used or possessed a firearm during its
commission, attempted commission or flight therefrom and who has
been previously convicted of an offense involving the use or
possession of a firearm as defined in 2C:44-3d., shall be sentenced
by the court to an extended term as authorized by 2C:43-7c.,
notwithstanding that extended terms are ordinarily discretionary
with the court.

d. (1) The court shall not impose a mandatory sentence
pursuant to subsection c. of this section, 2C:43-7c. or 2C:44-3d.,
unless the ground therefor has been established at a hearing. At the
hearing, which may occur at the time of sentencing, the prosecutor
shall establish by a preponderance of the evidence that the weapon
used or possessed was a firearm. In making its finding, the court
shall take judicial notice of any evidence, testimony or information
adduced at the trial, plea hearing, or other court proceedings and
shall also consider the presentence report and any other relevant
information.

(2) The court shall not impose a mandatory sentence pursuant to
subsection c¢. of this section for a violation of paragraph (2) of
subsection b. of N.J.S.2C:39-5; a violation of paragraph (2) of
subsection c. of N.J.S.2C:39-5, if that rifle or shotgun is in the
nature of an air gun, spring gun or pistol or other weapon of a
similar nature in which the propelling force is a spring, elastic band,
carbon dioxide, compressed or other gas or vapor, air or compressed
air, or is ignited by compressed air, and electing a bullet or missile
smaller than three-eights of an inch in diameter, with sufficient
force to injure aperson; or a violation of paragraph (1) of
subsection c. of N.J.S.2C:39-5.

e. A person convicted of a third or subsequent offense
involving State taxes under N.J.S.2C:20-9, N.J.S.2C:21-15, any
other provision of this code, or under any of the provisions of Title
54 of the Revised Statutes, or Title 54A of the New Jersey Statutes,
as amended and supplemented, shall be sentenced to a term of
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imprisonment by the court. This shall not preclude an application
for and imposition of an extended term of imprisonment under
N.J.S.2C:44-3 if the provisions of that section are applicable to the
offender.

f. A person convicted of manufacturing, distributing,
dispensing or possessing with intent to distribute any dangerous
substance or controlled substance analog under N.J.S.2C:35-5, of
maintaining or operating a controlled dangerous substance
production facility under N.J.S.2C:35-4, of employing a juvenile in
a drug distribution scheme under N.J.S.2C:35-6, leader of a
narcotics trafficking network under N.J.S.2C:35-3, or of
distributing, dispensing or possessing with intent to distribute on or
near school property or buses under section 1 of P.L.1987, c.101
(C.2C:35-7), who has been previously convicted of manufacturing,
distributing, dispensing or possessing with intent to distribute a
controlled dangerous substance or controlled substance analog,
shall upon application of the prosecuting attorney be sentenced by
the court to an extended term as authorized by subsection c. of
N.J.S.2C:43-7, notwithstanding that extended terms are ordinarily
discretionary with the court. The term of imprisonment shall,
except as may be provided in N.J.S.2C:35-12, include the
imposition of a minimum term. The minimum term shall be fixed
at, or between, one-third and one-half of the sentence imposed by
the court or three years, whichever is greater, not less than seven
years if the person is convicted of a violation of N.J.S.2C:35-6, or
18 months in the case of a fourth degree crime, during which the
defendant shall be ineligible for parole.

The court shall not impose an extended term pursuant to this
subsection unless the ground therefor has been established at a
hearing. At the hearing, which may occur at the time of sentencing,
the prosecutor shall establish the ground therefor by a
preponderance of the evidence. In making its finding, the court shall
take judicial notice of any evidence, testimony or information
adduced at the trial, plea hearing, or other court proceedings and
shall also consider the presentence report and any other relevant
information.

For the purpose of this subsection, a previous conviction exists
where the actor has at any time been convicted under chapter 35 of
this title or Title 24 of the Revised Statutes or under any similar
statute of the United States, this State, or any other state for an
offense that is substantialy equivalent to N.J.S.2C:35-3,
N.J.S.2C:35-4, N.J.S.2C:35-5, N.J.S.2C:35-6 or section 1 of
P.L.1987, c.101 (C.2C:35-7).

g. Any person who has been convicted under subsection a. of
N.J.S.2C:39-4 or of a crime under any of the following sections:
N.J.S.2C:11-3, N.JS.2C:11-4, N.J.S.2C:12-1b., N.J.S.2C:13-1,
N.J.S.2C:14-2a., N.J.S.2C:14-3a, N.J.S.2C:15-1, N.J.S.2C:18-2,
N.J.S.2C:29-5, N.J.S.2C:35-5 who, while in the course of
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committing or attempting to commit the crime, including the
immediate flight therefrom, used or was in possession of a machine
gun or assault firearm shall be sentenced to a term of imprisonment
by the court. The term of imprisonment shall include the
imposition of aminimum term. The minimum term shall be fixed at
10 years for a crime of the first or second degree, five years for a
crime of the third degree, or 18 months in the case of a fourth
degree crime, during which the defendant shall be ineligible for
parole.

The minimum terms established by this section shall not prevent
the court from imposing presumptive terms of imprisonment
pursuant to paragraph (1) of subsection f. of N.J.S.2C:44-1 for
crimes of the first degree.

A person who has been convicted of an offense enumerated in
this subsection and who used or possessed a machine gun or assault
firearm during its commission, attempted commission or flight
therefrom and who has been previously convicted of an offense
involving the use or possession of any firearm as defined in
subsection d. of N.J.S.2C:44-3, shall be sentenced by the court to an
extended term as authorized by subsection d. of N.J.S.2C:43-7,
notwithstanding that extended terms are ordinarily discretionary
with the court.

h. The court shall not impose a mandatory sentence pursuant to
subsection g. of this section, subsection d. of N.J.S.2C:43-7 or
N.J.S.2C:44-3, unless the ground therefor has been established at a
hearing. At the hearing, which may occur at the time of sentencing,
the prosecutor shall establish by a preponderance of the evidence
that the weapon used or possessed was a machine gun or assault
firearm. In making its finding, the court shall take judicial notice of
any evidence, testimony or information adduced at the trial, plea
hearing, or other court proceedings and shall also consider the
presentence report and any other relevant information.

i. A person who has been convicted under paragraph (6) of
subsection b. of 2C:12-1 of causing bodily injury while eluding
shall be sentenced to a term of imprisonment by the court. The
term of imprisonment shall include the imposition of a minimum
term. The minimum term shall be fixed at, or between one-third
and one-half of the sentence imposed by the court. The minimum
term established by this subsection shall not prevent the court from
imposing a presumptive term of imprisonment pursuant to
paragraph (1) of subsection f. of 2C:44-1.

(cf: P.L.2007, c.341, s.5)

3. Thisact shall take effect immediately.
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STATEMENT

This bill upgrades the crime of unlawful possession of a firearm
to afirst degree crime in certain circumstances and amends various
penalty provisions under the Graves Act.

The provisions of the bill make it crime of the first degree for a
person to unlawfully possess a machine gun, handgun, rifle or
shotgun, or an assault firearm following a conviction for a crime
enumerated in subsection d. of section 2 of of P.L.1997, c. 117
(C.2C:43-7.1) (the No Early Release Act.) Under current law
violations of these provisions are either a second degree offense, in
the case of machine guns, handguns and assault firearms, or a third
degree offense, in the case of rifles and shotguns.

The bill also amends sentencing under the Graves Act, P.L.1981,
c.31 (C.2C:43-6), which sets forth mandatory minimum terms of
imprisonment for persons convicted of certain firearms related
offenses or offenses where a person possessed or used a firearm
during the commission of a crime.

The Graves Act provides that a person convicted of unlawful
possession of a machine gun, handgun, rifle or shotgun, in violation
of subsections a., b. and c., respectively, of N.J.S.2C:39-5 is subject
to a mandatory minimum period of parole ineligibility. Under
current law the minimum term of imprisonment is three years.

In addition, the bill adds the unlawful possession of an assault
firearm to the list of crimes that are subject to Graves Act
sentencing.

The bill also increases the mandatory minimum period of parole
ineligibility under the Graves Act from three years to 42 months.

Finally, the bill clarifies that individuals convicted of the
unlawful possession of a BB gun, air gun or spring gun, be it a
handgun, rifle, shotgun, are not subject to the mandatory sentences
imposed under the Graves Act. Similarly, individuals convicted of
the unlawful possession of an unloaded rifle or shotgun are also
exempt from the mandatory sentences imposed under the Graves
Act.

The bill adds unlawful possession of an assault firearm to the list
of crimes for which Graves Act sentencing applies. Further, the
provisions of the bill increase the mandatory minimum period of
parole eligibility from three years to 42 months. The bill also
provides that the mandatory minimum term will not apply to
unlawful possession of a handgun, rifle or shotgun if the firearms
are in the nature of an air gun, spring gun or pistol or other weapon
of a similar nature, or to the unlawful possession of an unloaded
rifle or shotgun.

It is the understanding of the sponsor that the bill would not
preclude a defendant convicted of unlawful possession of an
unloaded rifle or shotgun or a BB gun, air gun, or spring gun, from
being eligible for participation in a pretrial intervention program.



SENATE LAW AND PUBLIC SAFETY COMMITTEE

STATEMENT TO

SENATE, No. 2804

STATE OF NEW JERSEY

DATED: MAY 21, 2013

The Senate Law and Public Safety Committee reports favorably
Senate Bill No. 2804.

This bill upgrades the crime of unlawful possession of afirearm to
a first degree crime in certain circumstances and amends various
penalty provisions under the Graves Act.

The provisions of the bill make it crime of the first degree for a
person to unlawfully possess a machine gun, handgun, rifle or shotgun,
or an assault firearm following a conviction for a crime enumerated in
the No Early Release Act (subsection d. of section 2 of P.L.1997, c.
117,C.2C:43-7.1). Under current law, violations of these provisions
are either a second degree offense, in the case of machine guns,
handguns and assault firearms, or a third degree offense, in the case of
rifles and shotguns.

The bill also amends sentencing under the Graves Act, P.L.1981,
c.31 (C.2C:43-6), which sets forth mandatory minimum terms of
imprisonment for persons convicted of certain firearms related
offenses or offenses where a person possessed or used afirearm during
the commission of acrime.

The Graves Act provides that a person convicted of unlawful
possession of a machine gun, handgun, rifle or shotgun in violation of
subsections a., b. and c., respectively, of N.J.S.2C:39-5 is subject to a
mandatory minimum period of parole ineligibility. Under current law,
the minimum term of imprisonment is three years.

The bill adds unlawful possession of an assault firearm to the list
of crimes for which Graves Act sentencing applies. In addition, the
provisions of the bill increase the mandatory minimum period of
parole eligibility from three years to 42 months. The bill also provides
that the mandatory minimum term would not apply to unlawful
possession of a handgun, rifle or shotgun if the firearms are in the
nature of an air gun, spring gun or pistol or other weapon of a smilar
nature, or to the unlawful possession of an unloaded rifle or shotgun.

It is the committee’ s understanding that the bill would not preclude
a defendant convicted of unlawful possession of an unloaded rifle or
shotgun or a BB gun, air gun, or spring gun, from being eligible for
participation in a pretrial intervention program.



FISCAL NOTE
SENATE, No. 2804

STATE OF NEW JERSEY
215th LEGISLATURE

DATED: JUNE 5, 2013

SUMMARY

Synopsis. Upgrades certain unlawful possession of firearms to first degree
crime; revises certain penalties under the “Graves Act.”

Type of Impact: General Fund expenditure

Agencies Affected: Department of Corrections, Judiciary

Executive Estimate
Fiscal I mpact Year 3 Year 4 Year 10

State Cost $659,231 $2,254,143 $10,164,909

» The Office of Legislative Services concur s with the Executive estimate.

* The Department of Corrections (DOC) states that under the bill the inmate population at the
DOC would increase by approximately 16 additional inmates by the third year of enactment
and cost the department a projected $659,231. The full impact would not be reached until the
tenth year of enactment when the inmate population is projected to increase to 239. Based on
the average annual per capita cost of $42,531 excluding fringe benefits to house an inmate in
FY 2012 the DOC projects the cost would be $10,164,909 in the tenth year of enactment.

* The Administrative Office of the Courts (AOC) notesthat since the Judiciary does not collect
data which would identify whether a criminal defendant had a prior conviction for aNo Early
Release Act offense, the actual number of defendants who would have been impacted by the
bill cannot be identified. In this regard, an estimate of the bill’s impact on the number of
defendants, the trial rate and the subsequent impact on court time and Judiciary resources is
not feasible.

BILL DESCRIPTION

Senate Bill No. 2804 of 2013 upgrades the crime of unlawful possession of a firearm to a
first degree crime in certain circumstances and amends various penalty provisions under the
Graves Act.

Office of Legidative Services Legidative Budget and Finance Office
Sate House Annex Phone (609) 292-8030
P.O. Box 068 -0OLS - Fax (609) 777-2442

Trenton, New Jersey 08625 www.njleg.state.nj.us
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The provisions of the bill make it crime of the first degree for a person to unlawfully possess
a machine gun, handgun, rifle or shotgun, or an assault firearm following a conviction for a
crime enumerated in the No Early Release Act subsection d. of section 2 of P.L.1997, c. 117
(C.2C:43-7.1). Under current law, violations of these provisions are either a second degree
offense, in the case of machine guns, handguns and assault firearms, or athird degree offense, in
the case of rifles and shotguns.

The bill also amends sentencing under the Graves Act, P.L.1981, c.31 (C.2C:43-6), which
sets forth mandatory minimum terms of imprisonment for persons convicted of certain firearms
related offenses or offenses where a person possessed or used a firearm during the commission
of acrime.

The Graves Act provides that a person convicted of unlawful possession of a machine gun,
handgun, rifle or shotgun in violation of subsections a, b. and c., respectively, of N.J.S.2C:39-5
is subject to a mandatory minimum period of parole ineligibility. Under current law, the
minimum term of imprisonment is three years.

The bill adds unlawful possession of an assault firearm to the list of crimes for which Graves
Act sentencing applies. In addition, the provisions of the bill increase the mandatory minimum
period of parole eligibility from three years to 42 months. The bill also provides that the
mandatory minimum term would not apply to unlawful possession of a handgun, rifle or shotgun
if the firearms are in the nature of an air gun, spring gun or pistol or other weapon of a similar
nature, or to the unlawful possession of an unloaded rifle or shotgun.

FISCAL ANALYSIS
EXECUTIVE BRANCH

Department of Corrections

The DOC states that under the bill the inmate population at the DOC would increase by
approximately 16 additional inmates by the third year of enactment and cost the department a
projected $659,231. The full impact would not be reached until the tenth year of enactment when
the inmate population is projected to increase to 239. Based on the average annual per capita
cost of $42,531 excluding fringe benefits to house an inmate in FY 2012, the DOC projects the
cost would be $10,164,909 in the tenth year of enactment as follows:
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Beds Annual Per Capita Cumulative Annual Per
Added Cost Capita Cost
YEAR | Each Year
Yea 1 2014 0 $0 $0
Year 2 2015 0 $0 $0
Year 3 2016 155 $659,231 $659,231
Year 4 2017 37.5 $1,594,913 $2,254,143
Year 5 2018 31 $1,318,461 $3,572,604
Year 6 2019 31 $1,318,461 $4,891,065
Year 7 2020 31 $1,318,461 $6,209,526
Year 8 2021 31 $1,318,461 $7,527,987
Year 9 2022 31 $1,318,461 $8,846,448
Year 10 | 2023 31 $1,318,461 $10,164,909
239 $10,164,909
Judiciary

The AOC states that data collected from the Judiciary’s Criminal tracking system (PROMIS
Gavel) reveal that in calendar year 2012, a total of 2,679 defendants were convicted of the gun

offenses specified in the hill.

violation under N.J.S.A. 2C:39-53, b, cor f.

The AOC notes that since the Judiciary does not collect data which would identify whether a
criminal defendant had a prior conviction for aNo Early Release Act offense, the actual number
of defendants who would have been impacted by the bill cannot be identified. In this regard, an
estimate of the bill’s impact on the number of defendants, the trial rate and the subsequent
impact on court time and Judiciary resources is not feasible.

OFFICE OF LEGISLATIVE SERVICES

The Office of Legislative Services concurs with the Executive estimate.

Section:
Analyst:

Approved:

Judiciary

Anne Raughley

Principal Fiscal Analyst

David J. Rosen

Legidative Budget and Finance Officer

This total includes all defendants who were convicted of a

This fiscal estimate has been prepared pursuant to P.L.1980, ¢.67 (C.52:13B-6 et seq.).




ASSEMBLY LAW AND PUBLIC SAFETY COMMITTEE

STATEMENT TO

SENATE, No. 2804

STATE OF NEW JERSEY

DATED: JUNE 6, 2013

The Assembly Law and Public Safety Committee reports favorably
Senate Bill No. 2804.

Senate Bill No. 2804 upgrades the crime of unlawful possession of
a firearm to afirst degree crime in certain circumstances and amends
various penalty provisions under the Graves Act.

The provisions of the bill make it a crime of the first degree for a
person to unlawfully possess a machine gun, handgun, rifle or shotgun,
or an assault firearm following a conviction for a crime enumerated in
subsection d. of section 2 of P.L.1997, c. 117 (C.2C:43-7.1) (the No
Early Release Act.) Under current law, violations of these provisions
are either a second degree offense, in the case of machine guns,
handguns and assault firearms, or athird degree offense, in the case of
rifles and shotguns.

The bill also amends sentencing under the Graves Act, P.L.1981,
c.31 (C.2C:43-6), which sets forth mandatory minimum terms of
imprisonment for persons convicted of certain firearms related
offenses or offenses where a person possessed or used a firearm during
the commission of a crime.

The Graves Act provides that a person convicted of unlawful
possession of a machine gun, handgun, rifle or shotgun, in violation of
subsections a., b. and c., respectively, of N.J.S.2C:39-5 is subject to a
mandatory minimum period of parole ineligibility. Under current law,
the minimum term of imprisonment is three years.

In addition, the bill adds the unlawful possession of an assault
firearm to the list of crimes that are subject to Graves Act sentencing.

The hill also increases the mandatory minimum period of parole
ineligibility under the Graves Act from three years to 42 months.

Finally, the bill clarifies that individuals convicted of the unlawful
possession of a BB gun, air gun or spring gun, be it a handgun, rifle,
shotgun, are not subject to the mandatory sentences imposed under the
Graves Act. Similarly, individuals convicted of the unlawful
possession of an unloaded rifle or shotgun are also exempt from the
mandatory sentences imposed under the Graves Act.

It is the understanding of the committee that the bill would not
preclude a defendant convicted of unlawful possession of an unloaded
rifle or shotgun or a BB gun, air gun, or spring gun, from being
eligible for participation in a pretrial intervention program.



As reported by the committee, this bill is identical to Assembly
Bill No. 4152, also reported by the committee on this same date.



ASSEMBLY, No. 4152

STATE OF NEW JERSEY
215th LEGISLATURE

INTRODUCED JUNE 6, 2013

Sponsored by:

Assemblyman GILBERT "WHIP" L. WILSON
District 5 (Camden and Gloucester)
Assemblyman GORDON M. JOHNSON
District 37 (Bergen)

Co-Sponsored by:
Assemblywoman Watson Coleman and Assemblyman Conaway

SYNOPSIS
Upgrades certain unlawful possession of firearms to first degree crime;
revises certain penaties under the “Graves Act.”

CURRENT VERSION OF TEXT
Asintroduced.

(Sponsor ship Updated As Of: 6/21/2013)



© 0O NO O~ WDN P

N NN R R R RRRRR R
N PO ®©Ooow~NO®OUMWNERERO

hhwwwwwgwwwwmmmmmmm
P O © 0 N O O W NP OO ~NO O W

GRES

A4152 WILSON, JOHNSON
2

AN AcT concerning unlawful possession of firearms and amending
N.J.S.2C:39-5 and N.J.S.2C:43-6.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N.J.S.2C:39-5is amended to read as follows:

2C:39-5. Unlawful possession of weapons. a. Machine guns.
Any person who knowingly has in his possession a machine gun or
any instrument or device adaptable for use as a machine gun,
without being licensed to do so as provided in N.J.S.2C:58-5, is
guilty of a crime of the second degree.

b. Handguns. (1) Any person who knowingly has in his
possession any handgun, including any antique handgun, without
first having obtained a permit to carry the same as provided in
N.J.S.2C:58-4, is guilty of a crime of the [third] second degree.
[if] (2) If the handgun is in the nature of an air gun, spring gun or
pistol or other weapon of a similar nature in which the propelling
force is a spring, elastic band, carbon dioxide, compressed or other
gas or vapor, air or compressed air, or isignited by compressed air,
and gjecting a bullet or missile smaller than three-eighths of an inch
in diameter, with sufficient force to injure aperson [. Otherwise] it
is acrime of the [second] third degree.

c. Rifles and shotguns. (1) Any person who knowingly has in
his possession any rifle or shotgun without having first obtained a
firearms purchaser identification card in accordance with the
provisions of N.J.S.2C:58-3, is guilty of a crime of the third degree.

(2) Unless otherwise permitted by law, any person who
knowingly has in his possession any loaded rifle or shotgun is
guilty of acrime of the third degree.

d. Other weapons. Any person who knowingly has in his
possession any other weapon under circumstances not manifestly
appropriate for such lawful uses as it may have is guilty of a crime
of the fourth degree.

e. Firearms or other weapons in educational institutions.

(1) Any person who knowingly has in his possession any
firearm in or upon any part of the buildings or grounds of any
school, college, university or other educational institution, without
the written authorization of the governing officer of the institution,
is guilty of a crime of the third degree, irrespective of whether he
possesses a valid permit to carry the firearm or a valid firearms
purchaser identification card.

(2) Any person who knowingly possesses any weapon
enumerated in paragraphs (3) and (4) of subsection r. of
N.J.S.2C:39-1 or any components which can readily be assembled

EXPLANATION —Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and isintended to be omitted in the law.

Matter underlined thusis new matter.
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into a firearm or other weapon enumerated in subsection r. of
N.J.S.2C:39-1 or any other weapon under circumstances not
manifestly appropriate for such lawful use as it may have, while in
or upon any part of the buildings or grounds of any school, college,
university or other educational institution without the written
authorization of the governing officer of the institution is guilty of a
crime of the fourth degree.

(3) Any person who knowingly has in his possession any
imitation firearm in or upon any part of the buildings or grounds of
any school, college, university or other educational institution,
without the written authorization of the governing officer of the
institution, or while on any school bus is a disorderly person,
irrespective of whether he possesses a valid permit to carry a
firearm or avalid firearms purchaser identification card.

f. Assault firearms. Any person who knowingly has in his
possession an assault firearm is guilty of a crime of the second
degree except if the assault firearm is licensed pursuant to
N.J.S.2C:58-5; registered pursuant to section 11 of P.L.1990, c.32
(C.2C:58-12); or rendered inoperable pursuant to section 12 of
P.L.1990, c.32 (C.2C:58-13).

g. (1) Thetemporary possession of a handgun, rifle or shotgun
by a person receiving, possessing, carrying or using the handgun,
rifle, or shotgun under the provisions of section 1 of P.L.1992, c.74
(C.2C:58-3.1) shall not be considered unlawful possession under
the provisions of subsection b. or c. of this section.

(2) Thetemporary possession of afirearm by a person receiving,
possessing, carrying or using the firearm under the provisions of
section 1 of P.L.1997, ¢.375 (C.2C:58-3.2) shall not be considered
unlawful possession under the provisions of this section.

h. A person who is convicted of a crime under subsection a., b.,
[or] f. orj. of this section shall be ineligible for participation in any
program of intensive supervision; provided, however, that this
provision shall not apply to a crime under subsection b. involving
only a handgun which is in the nature of an air gun, spring gun or
pistol or other weapon of a similar nature in which the propelling
force is a spring, elastic band, carbon dioxide, compressed or other
gas or vapor, air or compressed air, or isignited by compressed air,
and gecting a bullet or missile smaller than three-eighths of an inch
in diameter, with sufficient force to injure a person.

i. A person convicted of violating subsection a., b. or f. of this
section shall be sentenced by the court to a term of imprisonment,
which shall include the imposition of a minimum term during which
the defendant shall be ineligible for parole, if the court finds that
the aggravating circumstance set forth in paragraph (5) of
subsection a. of N.J.S.2C:44-1 applies. The minimum term of
parole ineligibility shall be fixed at five years. The sentencing
court shall make a finding on the record as to whether the
aggravating circumstance set forth in paragraph (5) of subsection a.
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of N.J.S.2C:44-1 applies, and the court shall presume that there is a
substantial likelihood that the defendant is involved in organized
criminal activity if there is a substantial likelihood that the
defendant is a member of an organization or group that engages in
criminal activity. The prosecution at the sentencing hearing shall
have the initial burden of producing evidence or information
concerning the defendant's membership in such an organization or
group.

. A violation of subsections a., b., c. or f. of this section by a
person who has a prior conviction of any of the crimes enumerated
in subsection d. of section 2 of of P.L.1997, c.117 (C.2C:43-7.2) is
afirst degree crime.

(c.f. P.L.2009, c.13, s.1)

2. N.J.S.2C:43-6 is amended to read as follows:

2C:43-6. a. Except as otherwise provided, a person who has been
convicted of a crime may be sentenced to imprisonment, as follows:

(1) Inthe case of a crime of the first degree, for a specific term
of years which shall be fixed by the court and shall be between 10
years and 20 years,

(2) In the case of a crime of the second degree, for a specific
term of years which shall be fixed by the court and shall be between
five years and 10 years,

(3) Inthe case of acrime of the third degree, for a specific term
of years which shall be fixed by the court and shall be between
three years and five years;

(4) In the case of a crime of the fourth degree, for a specific
term which shall be fixed by the court and shall not exceed 18
months.

b. As part of a sentence for any crime, where the court is
clearly convinced that the aggravating factors substantially
outweigh the mitigating factors, as set forth in subsections a. and b.
of 2C:44-1, or the court finds that the aggravating factor set forth in
paragraph (5) of subsection a. of N.J.S.2C:44-1 applies, the court
may fix a minimum term not to exceed one-half of the term set
pursuant to subsection a., or one-half of the term set pursuant to a
maximum period of incarceration for a crime set forth in any statute
other than this code, during which the defendant shall not be
eligible for parole; provided that no defendant shall be eligible for
parole at a date earlier than otherwise provided by the law
governing parole.

c. A person who has been convicted under subsection b. or d.
of N.J.S.2C:39-3, subsection a. of N.J.S.2C:39-4, subsection a. of
section 1 of P.L.1998, c.26 (C.2C:39-4.1), subsection a., b., [or] c.,
or f. of N.J.S.2C:39-5, subsection a. or paragraph (2) or (3) of
subsection b. of section 6 of P.L.1979, c¢.179 (C.2C:39-7), or
subsection a., b., e. or g. of N.J.S.2C:39-9, or of a crime under any
of the following sections: 2C:11-3, 2C:11-4, 2C:12-1b., 2C:13-1,
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2C:14-2a., 2C:14-3a., 2C:15-1, 2C:18-2, 2C:29-5, who, while in the
course of committing or attempting to commit the crime, including
the immediate flight therefrom, used or was in possession of a
firearm as defined in 2C:39-1f., shall be sentenced to a term of
imprisonment by the court. The term of imprisonment shall include
the imposition of a minimum term. The minimum term shall be
fixed at [, or between, one-third and] one-half of the sentence
imposed by the court or [three years] 42 months, whichever is
greater, or 18 months in the case of a fourth degree crime, during
which the defendant shall be ineligible for parole.

The minimum terms established by this section shall not prevent
the court from imposing presumptive terms of imprisonment
pursuant to 2C:44-1f. (1) except in cases of crimes of the fourth
degree.

A person who has been convicted of an offense enumerated by
this subsection and who used or possessed a firearm during its
commission, attempted commission or flight therefrom and who has
been previously convicted of an offense involving the use or
possession of a firearm as defined in 2C:44-3d., shall be sentenced
by the court to an extended term as authorized by 2C:43-7c.,
notwithstanding that extended terms are ordinarily discretionary
with the court.

d. (1) The court shall not impose a mandatory sentence
pursuant to subsection c. of this section, 2C:43-7c. or 2C:44-3d.,
unless the ground therefor has been established at a hearing. At the
hearing, which may occur at the time of sentencing, the prosecutor
shall establish by a preponderance of the evidence that the weapon
used or possessed was a firearm. In making its finding, the court
shall take judicial notice of any evidence, testimony or information
adduced at the trial, plea hearing, or other court proceedings and
shall also consider the presentence report and any other relevant
information.

(2) The court shall not impose a mandatory sentence pursuant to
subsection c¢. of this section for a violation of paragraph (2) of
subsection b. of N.J.S.2C:39-5; a violation of paragraph (2) of
subsection c. of N.J.S.2C:39-5, if that rifle or shotgun is in the
nature of an air gun, spring gun or pistol or other weapon of a
similar nature in which the propelling force is a spring, elastic band,
carbon dioxide, compressed or other gas or vapor, air or compressed
air, or is ignited by compressed air, and electing a bullet or missile
smaller than three-eights of an inch in diameter, with sufficient
force to injure aperson; or a violation of paragraph (1) of
subsection c. of N.J.S.2C:39-5.

e. A person convicted of a third or subsequent offense
involving State taxes under N.J.S.2C:20-9, N.J.S.2C:21-15, any
other provision of this code, or under any of the provisions of Title
54 of the Revised Statutes, or Title 54A of the New Jersey Statutes,
as amended and supplemented, shall be sentenced to a term of
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imprisonment by the court. This shall not preclude an application
for and imposition of an extended term of imprisonment under
N.J.S.2C:44-3 if the provisions of that section are applicable to the
offender.

f. A person convicted of manufacturing, distributing,
dispensing or possessing with intent to distribute any dangerous
substance or controlled substance analog under N.J.S.2C:35-5, of
maintaining or operating a controlled dangerous substance
production facility under N.J.S.2C:35-4, of employing a juvenile in
a drug distribution scheme under N.J.S.2C:35-6, leader of a
narcotics trafficking network under N.J.S.2C:35-3, or of
distributing, dispensing or possessing with intent to distribute on or
near school property or buses under section 1 of P.L.1987, c.101
(C.2C:35-7), who has been previously convicted of manufacturing,
distributing, dispensing or possessing with intent to distribute a
controlled dangerous substance or controlled substance analog,
shall upon application of the prosecuting attorney be sentenced by
the court to an extended term as authorized by subsection c. of
N.J.S.2C:43-7, notwithstanding that extended terms are ordinarily
discretionary with the court. The term of imprisonment shall,
except as may be provided in N.J.S.2C:35-12, include the
imposition of a minimum term. The minimum term shall be fixed
at, or between, one-third and one-half of the sentence imposed by
the court or three years, whichever is greater, not less than seven
years if the person is convicted of a violation of N.J.S.2C:35-6, or
18 months in the case of a fourth degree crime, during which the
defendant shall be ineligible for parole.

The court shall not impose an extended term pursuant to this
subsection unless the ground therefor has been established at a
hearing. At the hearing, which may occur at the time of sentencing,
the prosecutor shall establish the ground therefor by a
preponderance of the evidence. In making its finding, the court shall
take judicial notice of any evidence, testimony or information
adduced at the trial, plea hearing, or other court proceedings and
shall also consider the presentence report and any other relevant
information.

For the purpose of this subsection, a previous conviction exists
where the actor has at any time been convicted under chapter 35 of
this title or Title 24 of the Revised Statutes or under any similar
statute of the United States, this State, or any other state for an
offense that is substantialy equivalent to N.J.S.2C:35-3,
N.J.S.2C:35-4, N.J.S.2C:35-5, N.J.S.2C:35-6 or section 1 of
P.L.1987, c.101 (C.2C:35-7).

g. Any person who has been convicted under subsection a. of
N.J.S.2C:39-4 or of a crime under any of the following sections:
N.J.S.2C:11-3, N.JS.2C:11-4, N.J.S.2C:12-1b., N.J.S.2C:13-1,
N.J.S.2C:14-2a., N.J.S.2C:14-3a, N.J.S.2C:15-1, N.J.S.2C:18-2,
N.J.S.2C:29-5, N.J.S.2C:35-5 who, while in the course of
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committing or attempting to commit the crime, including the
immediate flight therefrom, used or was in possession of a machine
gun or assault firearm shall be sentenced to a term of imprisonment
by the court. The term of imprisonment shall include the
imposition of aminimum term. The minimum term shall be fixed at
10 years for a crime of the first or second degree, five years for a
crime of the third degree, or 18 months in the case of a fourth
degree crime, during which the defendant shall be ineligible for
parole.

The minimum terms established by this section shall not prevent
the court from imposing presumptive terms of imprisonment
pursuant to paragraph (1) of subsection f. of N.J.S.2C:44-1 for
crimes of the first degree.

A person who has been convicted of an offense enumerated in
this subsection and who used or possessed a machine gun or assault
firearm during its commission, attempted commission or flight
therefrom and who has been previously convicted of an offense
involving the use or possession of any firearm as defined in
subsection d. of N.J.S.2C:44-3, shall be sentenced by the court to an
extended term as authorized by subsection d. of N.J.S.2C:43-7,
notwithstanding that extended terms are ordinarily discretionary
with the court.

h. The court shall not impose a mandatory sentence pursuant to
subsection g. of this section, subsection d. of N.J.S.2C:43-7 or
N.J.S.2C:44-3, unless the ground therefor has been established at a
hearing. At the hearing, which may occur at the time of sentencing,
the prosecutor shall establish by a preponderance of the evidence
that the weapon used or possessed was a machine gun or assault
firearm. In making its finding, the court shall take judicial notice of
any evidence, testimony or information adduced at the trial, plea
hearing, or other court proceedings and shall also consider the
presentence report and any other relevant information.

i. A person who has been convicted under paragraph (6) of
subsection b. of 2C:12-1 of causing bodily injury while eluding
shall be sentenced to a term of imprisonment by the court. The
term of imprisonment shall include the imposition of a minimum
term. The minimum term shall be fixed at, or between one-third
and one-half of the sentence imposed by the court. The minimum
term established by this subsection shall not prevent the court from
imposing a presumptive term of imprisonment pursuant to
paragraph (1) of subsection f. of 2C:44-1.

(cf: P.L.2007, c.341, s.5)

3. Thisact shall take effect immediately.
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STATEMENT

This bill upgrades the crime of unlawful possession of a firearm
to afirst degree crime in certain circumstances and amends various
penalty provisions under the Graves Act.

The provisions of the bill make it crime of the first degree for a
person to unlawfully possess a machine gun, handgun, rifle or
shotgun, or an assault firearm following a conviction for a crime
enumerated in subsection d. of section 2 of P.L.1997, c.117
(C.2C:43-7.1) (the No Early Release Act.) Under current law
violations of these provisions are either a second degree offense, in
the case of machine guns, handguns and assault firearms, or a third
degree offense, in the case of rifles and shotguns.

The bill also amends sentencing under the Graves Act, P.L.1981,
c.31 (C.2C:43-6), which sets forth mandatory minimum terms of
imprisonment for persons convicted of certain firearms related
offenses or offenses where a person possessed or used a firearm
during the commission of a crime.

The Graves Act provides that a person convicted of unlawful
possession of a machine gun, handgun, rifle or shotgun, in violation
of subsections a., b. and c., respectively, of N.J.S.2C:39-5 is subject
to a mandatory minimum period of parole ineligibility. Under
current law the minimum term of imprisonment is three years.

In addition, the bill adds the unlawful possession of an assault
firearm to the list of crimes that are subject to Graves Act
sentencing.

The bill also increases the mandatory minimum period of parole
ineligibility under the Graves Act from three years to 42 months.

Finally, the bill clarifies that individuals convicted of the
unlawful possession of a BB gun, air gun or spring gun, be it a
handgun, rifle, shotgun, are not subject to the mandatory sentences
imposed under the Graves Act. Similarly, individuals convicted of
the unlawful possession of an unloaded rifle or shotgun are also
exempt from the mandatory sentences imposed under the Graves
Act.

The bill adds unlawful possession of an assault firearm to the list
of crimes for which Graves Act sentencing applies. Further, the
provisions of the bill increase the mandatory minimum period of
parole eligibility from three years to 42 months. The bill also
provides that the mandatory minimum term will not apply to
unlawful possession of a handgun, rifle or shotgun if the firearms
are in the nature of an air gun, spring gun or pistol or other weapon
of a similar nature, or to the unlawful possession of an unloaded
rifle or shotgun.

It is the understanding of the sponsor that the bill would not
preclude a defendant convicted of unlawful possession of an
unloaded rifle or shotgun or a BB gun, air gun, or spring gun, from
being eligible for participation in a pretrial intervention program.



ASSEMBLY LAW AND PUBLIC SAFETY COMMITTEE

STATEMENT TO

ASSEMBLY, No. 4152

STATE OF NEW JERSEY

DATED: JUNE 6, 2013

The Assembly Law and Public Safety Committee reports favorably
Assembly Bill No. 4152.

Assembly Bill No. 4152 upgrades the crime of unlawful possession
of a firearm to a first degree crime in certain circumstances and
amends various penalty provisions under the Graves Act.

The provisions of the bill make it a crime of the first degree for a
person to unlawfully possess a machine gun, handgun, rifle or shotgun,
or an assault firearm following a conviction for a crime enumerated in
subsection d. of section 2 of P.L.1997, c. 117 (C.2C:43-7.1) (the No
Early Release Act.) Under current law, violations of these provisions
are either a second degree offense, in the case of machine guns,
handguns and assault firearms, or athird degree offense, in the case of
rifles and shotguns.

The bill also amends sentencing under the Graves Act, P.L.1981,
c.31 (C.2C:43-6), which sets forth mandatory minimum terms of
imprisonment for persons convicted of certain firearms related
offenses or offenses where a person possessed or used a firearm during
the commission of a crime.

The Graves Act provides that a person convicted of unlawful
possession of a machine gun, handgun, rifle or shotgun, in violation of
subsections a., b. and c., respectively, of N.J.S.2C:39-5 is subject to a
mandatory minimum period of parole ineligibility. Under current law,
the minimum term of imprisonment is three years.

In addition, the bill adds the unlawful possession of an assault
firearm to the list of crimes that are subject to Graves Act sentencing.

The hill also increases the mandatory minimum period of parole
ineligibility under the Graves Act from three years to 42 months.

Finally, the bill clarifies that individuals convicted of the unlawful
possession of a BB gun, air gun or spring gun, be it a handgun, rifle, or
shotgun, are not subject to the mandatory sentences imposed under the
Graves Act. Similarly, individuals convicted of the unlawful
possession of an unloaded rifle or shotgun are also exempt from the
mandatory sentences imposed under the Graves Act.

It is the understanding of the committee that the bill would not
preclude a defendant convicted of unlawful possession of an unloaded
rifle or shotgun or a BB gun, air gun, or spring gun, from being
eligible for participation in a pretrial intervention program.



As reported by the committee, this bill is identical to Senate Bill
No. 2804, aso reported by the committee on this same date.



FISCAL NOTE
ASSEMBLY, No. 4152

STATE OF NEW JERSEY
215th LEGISLATURE

DATED: JUNE 21, 2013

SUMMARY

Synopsis. Upgrades certain unlawful possession of firearms to first degree
crime; revises certain penalties under the “Graves Act.”

Type of Impact: General Fund expenditure

Agencies Affected: Department of Corrections, Judiciary

Executive Estimate
Fiscal I mpact Year 3 Year 4 Year 10

State Cost $659,231 $2,254,143 $10,164,909

» The Office of Legislative Services concur s with the Executive estimate.

* The Department of Corrections (DOC) states that under the bill the inmate population at the
DOC would increase by approximately 16 additional inmates by the third year of enactment
and cost the department a projected $659,231. The full impact would not be reached until the
tenth year of enactment when the inmate population is projected to increase to 239. Based on
the average annual per capita cost of $42,531 excluding fringe benefits to house an inmate in
FY 2012 the DOC projects the cost would be $10,164,909 in the tenth year of enactment.

* The Administrative Office of the Courts (AOC) notesthat since the Judiciary does not collect
data which would identify whether a criminal defendant had a prior conviction for aNo Early
Release Act offense, the actual number of defendants who would have been impacted by the
bill cannot be identified. In this regard, an estimate of the bill’s impact on the number of
defendants, the trial rate and the subsequent impact on court time and Judiciary resources is
not feasible.

BILL DESCRIPTION

Assembly Bill No. 4152 of 2013 upgrades the crime of unlawful possession of afirearmto a
first degree crime in certain circumstances and amends various penalty provisions under the
Graves Act.

Office of Legidative Services Legidative Budget and Finance Office
Sate House Annex Phone (609) 292-8030
P.O. Box 068 -0OLS - Fax (609) 777-2442

Trenton, New Jersey 08625 www.njleg.state.nj.us
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The provisions of the bill make it crime of the first degree for a person to unlawfully possess
a machine gun, handgun, rifle or shotgun, or an assault firearm following a conviction for a
crime enumerated in the No Early Release Act subsection d. of section 2 of P.L.1997, c.117
(C.2C:43-7.1). Under current law, violations of these provisions are either a second degree
offense, in the case of machine guns, handguns and assault firearms, or athird degree offense, in
the case of rifles and shotguns.

The bill also amends sentencing under the Graves Act, P.L.1981, c.31 (C.2C:43-6), which
sets forth mandatory minimum terms of imprisonment for persons convicted of certain firearms
related offenses or offenses where a person possessed or used a firearm during the commission
of acrime.

The Graves Act provides that a person convicted of unlawful possession of a machine gun,
handgun, rifle or shotgun in violation of subsections a, b. and c., respectively, of N.J.S.2C:39-5
is subject to a mandatory minimum period of parole ineligibility. Under current law, the
minimum term of imprisonment is three years.

The bill adds unlawful possession of an assault firearm to the list of crimes for which Graves
Act sentencing applies. In addition, the provisions of the bill increase the mandatory minimum
period of parole eligibility from three years to 42 months. The bill also provides that the
mandatory minimum term would not apply to unlawful possession of a handgun, rifle or shotgun
if the firearms are in the nature of an air gun, spring gun or pistol or other weapon of a similar
nature, or to the unlawful possession of an unloaded rifle or shotgun.

FISCAL ANALYSIS
EXECUTIVE BRANCH

Department of Corrections

The DOC states that under the bill the inmate population at the DOC would increase by
approximately 16 additional inmates by the third year of enactment and cost the department a
projected $659,231. The full impact would not be reached until the tenth year of enactment when
the inmate population is projected to increase to 239. Based on the average annual per capita
cost of $42,531 excluding fringe benefits to house an inmate in FY 2012, the DOC projects the
cost would be $10,164,909 in the tenth year of enactment as follows:

Beds Annual Per Capita Cumulative Annual Per
Added Cost Capita Cost
YEAR | Each Year
Yea 1 2014 0 $0 $0
Year 2 2015 0 $0 $0
Year 3 2016 155 $659,231 $659,231
Year 4 2017 37.5 $1,594,913 $2,254,143
Year 5 2018 31 $1,318,461 $3,572,604
Year 6 2019 31 $1,318,461 $4,891,065
Year 7 2020 31 $1,318,461 $6,209,526
Year 8 2021 31 $1,318,461 $7,527,987
Year 9 2022 31 $1,318,461 $8,846,448
Year 10 | 2023 31 $1,318,461 $10,164,909
239 $10,164,909
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Judiciary

The AOC states that data collected from the Judiciary’s Criminal tracking system (PROMIS
Gavel) reveal that in calendar year 2012, a total of 2,679 defendants were convicted of the gun
offenses specified in the bill. This total includes all defendants who were convicted of a
violation under N.J.S.A. 2C:39-53, b, cor f.

The AOC notes that since the Judiciary does not collect data which would identify whether a
criminal defendant had a prior conviction for aNo Early Release Act offense, the actual number
of defendants who would have been impacted by the bill cannot be identified. In this regard, an
estimate of the bill’s impact on the number of defendants, the trial rate and the subsequent
impact on court time and Judiciary resources is not feasible.

OFFICE OF LEGISLATIVE SERVICES

The Office of Legislative Services concurs with the Executive estimate.

Section: Judiciary

Analyst: Anne Raughley
Principal Fiscal Analyst

Approved: David J. Rosen
Legidative Budget and Finance Officer

This fiscal note has been prepared pursuant to P.L.1980, ¢.67 (C.52:13B-6 et seq.).
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. . . . . Stay Connected
Governor Chris Christie Builds On Comprehensive Plan To Sl Wiy
Address Gun Violence, Takes Action On Gun Legislation
Thursday, August 06, 2013 Tags: Bil Action ) R

Stay Connected

Trenton, NJ ~ Responsibly addressing gun violence in a comprehensive manner, Govemor Christie today signed into with Email Alerts
law 10 pieces of gun violence and firearm-related legislation recently passed by the Legislature. These bills build on
the plan Govemor Christie introduced in April, as well as New Jersey’s already strict gun laws, currently the second
toughest in the nation.
“These commonsense measures will both strengthen New Jersey’s already tough gun laws and upgrade penalties for LIKE THIS PAGE? SHARE 1T
those who commit gun crimes and violate gun trafficking laws,” said Govemor Christie. “As elected leaders, our first WETH YOUR FRIENDS.
duty is to maintain public safety, and these new laws will help reduce gun violence and keep our streets and £3 SHARE B ¥

communities safer.”

Govemor Christie included a signing statement with Assembly Bill No. 3687, which prevents individuals on the federal
Terrorist Watchlist from obtaining a firearms identification card or permit to purchase handgun. The Govemor noted
that the bill represents his “commitment to keeping the citizens of New Jersey safe,” but also noted the federal
govemment's obligation to protect law-abiding citizens against “improper scrutiny.” in carrying out that balance,
Govemor Christie said, “the govemment must be circumspect in its application of the law. There is little room for
mistakes since they may harm the innocent and law abiding.”

BILLS SIGNED:
S$-1279/A-4179 (Turner, Norcross/Malnor, Singleton, Johnson) - Upgrades penaity for unlawfully

transfering a firearm to an underage person; permits transfer for instruction and training

SCS for $-2430/ACS for A-3690 (Lesniak, Turner/Cryan. Coutinho, Gusciora, Tucker, Mainor, Quijano,
Sumter) - Declares violence a public health crisis and establish “Study Commission on Violence”

S$-2468/A-4180 (Norcross, Bateman/Wilson) = Authorizes impoundment of motor vehicles for certain crimes
and offenses

S-2719/ACS for A-3953, 3854 (Norcross, Gill, Allen/Singleton, Oliver, Eustace, Spencer, Sumter,
Caride) — Enhances penalties for certain firearms offenses; designated as Anti-Gun Trafficking Act of 2013

$-2720/A-4181 (Weinberg/Johnson) - Ciarifies that information conceming the total number of firearms
purchaser identification cards and permits to purchase a handgun issued in a municipality are public records

‘*"} $-2804/A-4152 (Turner, Sweeney/Wilson, Johnson) - Upgrades certain unlawful possession of firearms to
first degree crime; revises certain penalties under the “Grave Act”

A-3687/S-2485 (Stender, Fuentes, Quijano/Scutari, Gill) - W/STATEMENT - Disqualifies person named on
federal Terrorist Watchlist from obtaining firearms identification card or permit to purchase handgun

A -3717/SCS for S-2492 (Lampitt, Singleton, Eustace, Gusciora, Johnson/Buono, Gill) - Requires
submission of certain mental health records to National Instant Criminal Background Check System

A -3788/S-2552 (Rible, Dancer, A.M. Bucco, McHose, Webber/Van Drew, Oroho) - Codifies regulation
exempting firearms records from State's open public records law

A -3796/S-2722 (Mainor/Norcross) - Provides 180-day window for persons to dispose of certain unlawfuily
possessed firearms

A copy of the Governar's signing statement A-3687 [pdf 27kB]

AN

Press Contact:
http:/Awww state.nj.us/governor/news/news/552013/appr oved/20130808b.htmi 12
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