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STATE OF NEW JERSEY 

INTRODUCED FEBRUARY 22, 1982 

By Assemblymen KERN, KOSCO, MARKERT and FRANKS 

Referred to Committee on Banking and Insurance 

. AN AOT restricting the disclosure of certain information contained 

in electronic fund transfers.. 

1 BE 1'1' ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. This act shall be known and may be cited as the "Electronic
 

2 Fund Transfer Privacy Act."
 

1, 2.' As used in this act:
 

:d a. "Access device" means a card, code, or other means of access
 

3 to ~ consumer's--account, or any combination thereof, that may be
 

4 used by the consumer for the pnrpose of initiating electronic fund
 

5 transfers.
 

6 b. "Account" means a demand, time, ·or'· savings deposit, or other
 

7 consumer asset account, other than au oceasionalor incidental
 

8 credit balance, held either directly or indirectly by a financial
 

9 institution and established for persoual, family or household
 

10 purposes.
 

11 c. '~Electronic fund transfer" means any transfer of funds,
 

12 other than a transaction originated by cLeek, draft, or similar paper
 

13 instrumont, that is initiated through an electronic terminal, tele­


14 phone, or computer or magnetic tape for the purpose of ,ordering,
 

15 instructing, or authorizing a financial institution to debit 01' credit
 

16 an account. The term includes, but is not limited to point-of-sale
 

17 transfers, automated teller machine transfers,direct deposits ,or
 
, . ­

18 'withdrawals of funds and transfers' initiated by telephone. The 

'-
19 term does not include payments made by check, draft, or similar 

20 paper instrument at an electronic terminal or any transaction which 
ExPLANATION-Maller enclosed in bold-faced brackets [thus] in tlae above bill.' is not enacted and is intended to be omitted in the law• 

Malter printed in italics thu$ is new malleI'. 
Matter enclosed in asterisks or stars has been adopted as follows: 

·-Senate committee amendments adopted April 25, 1983. 
• *-AsaemLI,. amendment. adoJ)ted in Dccol,dance with Governor's recorn. 

meD/lallons November 21, 1983. 
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2 , , ~ 

. (:' " 

21 is exempt, by statute or regulation, from the provisions of Title ~ j. . .; . 

.-, 
' •• 122 of the Federal Consumer Credit Protection Act. 
.: 

23 d. "Financial institution" means a State or National Bank, r 

24 State or Federal Savings and Loan Association, a State or Federal 

25 1\1utual Savings Bank, a State or Federal Credit Union, or any 

26 other person who, directly or indirectly, holds an account belonging 

27 to a consumer. The term also includes any person who issues an 

28 acce~s device and agrees with a consumer to provide electronic 

29 fund transfer services. 

30 e. "Government agency" means any federal, Stnte, or local unit 

31 of government or any agency or instrumentality thereof. 

32 ·f. t/S'upervisory agency" means the New Jersey Department of 

33 Banking and any other State or fedeml agency which has statutory 

34 autho'rity to examine the financial condition or b1tsiness operations 

35 of a particular financial institution.­

1 3. A financial institution may disclose informa,tion relative to an
 

2 electronic fund transfer -or accou'nt- to a third party when:
 

3 a. The disclosure is necessary for the completion of an electronic
 

4 fund transfer; -[01']­

5 b. The possessor of the account gives "written permission to the
 

6 financial institution to disclose the information; 4i<[or]­

7 c. The disclosure is for the purpose of verifying the existence
 

8 and condition of an account for a third party, including, but not
 

9 limited to, a credit bureau or a merchant; "'[or]lIo
 

10 d.The disclosm'e is necessary to resolve an error or an inquiry 

11 as to an alleged error·[.]lIo .; U[o)"~]*· 

12 -- ·e. The disclos'ure -is made to a s1tpervisQt·y agency in the exercise 

13 of its s1tpervisOt,y and regulatory examination functions with 

14 respect to a financial institutionU 
[. «<]U u; orU 

15 *#If. The disclosure is made to a government agency in the exer­

16 cise of its statutory f1tnctions with respect to a person applying 

17 for or receiving public assistance. U 

14. No government agency"', except as provided for in U[subsec­


2 lion]'" ""subsections" e. -i;,and f." of section 3 of this act,"" may
 

3 obtain information from an electronic fund transfer account with­

/ 

4 ont first obtaining a search warrant or subpena. 

1 5. a. No government agency shall intercept an electroIl;ic_.fund
 

2 transfer without first obtaining a court order.
 

3 b. The judge, upon consideration of an application, may enter
 

4 .. an ex parte order, as requested or as modified, authorizing the
 

5 interception of an electronic fund transfer, if the court determines
 

6 on the basis of the facts submitted by the applicant that there is or
 

7 was probable cause for belief that:
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8 (1) The person whose electronic fund transfer is to be inter­

9 cepied is engaging or was engaged over a period of time as a part 

10 of a continuing criminal activity or is committing, has or had com­

11 mitted or is about to commit an offens('; 

12 (2) Particular communications concerning' snch offense may be 

];~ obtained tlU'ough such interception: 

14 (3) Normal investigative procedures with reslJect to such offense 

15 have been tried and have failed or reasonably appear to be unlikely 

16 to succeed if tried or to be too dangerons to employ; 

17 c. rro effect an order issued pursuant to this section, the govern­

18 mental agency shall deliver a true copy of the order to the' 

19 financial institution which shall promptly cany out the terms of the 

20 order under the direct supervision of the investigative law enforce­

21 ment officers or agency authorized to intercept the electronic fund 

22 transfer. 

1 6. If a court of competent jurisdiction determines that a financial 

2 institution or a government agency acted negligently, willfully, or 

3 recklessly *in. violating this act"', the financial institution or govern­

4 ment agency shall be liable to the aggrieved person for actual 

5 damages sustained by him; U[punitive damages where appropri­

6 ate ;]** reasonable litigation costs; **[and]** reasonable attor­

7 neys' fees*"'; and only in cases whe're a financial instit~ltion or 

8 government agency acted willf~llly 01' recklessly, a. cOU'rt of cornpe.; 

9 tent jurisdiction may atva'rd pumitive darnages where alJlJTOpri­

10 ate*"'. 

1 7. This act shall take effect immediately. 
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19 financial institution which shall promptly carry out the terms of the 

20 order under the direct supervision of the investigative law enforce­

21 ment officers or agency authorized to intercept the electronic fund 

22 transfer. 

1 6. If a court of competent jurisdiction determines that a financial 

2 institution or a government agency acted negligently, willfully, or 

3 recklessly, the financial institution or govemment agency shall be 

4 liable to the aggrieved person for actual damages sustained by 

5 him; punitive damages where appropriate; reasonable litigation 

6 costs; and reasonable attorneys' fees. 

1 7. rrhis act shall take effect inunediately. 

STATEMENT 

This bill would restrict the disclosure of information contained 

in an electronic fund transfer (EFT) account by financial institu­

tions and permit the interception of an EFT by a government 

agency only after obtaining a court order. The bill provides that 

any person violating the act would be liable to an aggrieved person 

for actual damages, punitive damages, resonable litigation costs, 

and reasonable attorney's fees. 



ASSEMBLY BANKING AND INSURANCE COMMITTEE
 

STATEMENT TO 

ASSEMBL Y, No. 832 

STATE OF NEW JERSEY
 
DATED: JUNE 14, 1982 

Assembly Bill No. 832 statutorily prescribes who can provide or 

obtain and under what circumstances information concerning an elec­

tronic fund transfer (EFT) account. 

A financial institution, as oefined in subsection 2d., may disclose 

information regarding an EFT account, as defined in subsection 2c., 

to a third party pursuant to section 3, if: 

(1) The possessor of the account gives written permission to the 

financial institution for disclosure; or 

(2) Disclosure is necessary for completion of a fund transfer, to 

verify the existence and condition of an account (as to credit bureau 

or merchant), or to resolve an error or a question of an alleged error. 

No government agency: 

(1) May obtain information from an EFT account without a search 

warrant or subpena; 

(2) Shall intercept an electronic fund transfer without a court order, 

a true copy of which shall he delivered to the financial institution. 

Section 5 provides legislative standards to guide in evaluating a 

government agency application for an ex parte court order. 

Section 6 makes a financial institution or government agency liable, 

where appropriate, for compensatory and punitive damages and rea­

sonable litigation costs in the event that either party has acted negli­

gently, willfully or recklessly. 



SENATE LABOR, INDUSTRY AND PROFESSIONS
 
COMMITTEE
 

STATEMENT TO 

ASSEl\'IBL Y, No. 832 
with Senate committee amendment 

STATE OF NEW JERSEY
 
DATED: APRIL 25, 1983 

This bill statutorily prescrihes who can provide or obtain and under 

what circumstances information concerning an electronic fund transfer 

or electronic fund transfer acC'ount. 

A financial institution may disclose information relative to an 

electronic fund transfer or account to a third party when disclosure is 

necessary for completion of an electronic fund transfer; the possessor of 

the account gives written permission to the financial institution for 

disclosure; disclosure is for the purpose of verifying the existence and 

condition of an account; or disclosure is necessary to resolve an error 

or a question of an alleged error. 

A government agency, with certain exceptions, may not obtain infor­

mation from an electronic fund transfer account without a search 

warrant or subpoena. In addition, it may not intercept an electronic 

fund transfer without a court order. Section 5 of the bill also provides 

legislative standards to guide the court in evaluating a government 

agency's application for an ex parte court order. 

This bill provides that a financial institution or government agency 

which acts negligently, willfully or recklessly in violating the provisions 

of this bill is liable to an aggrieved person for actual damages, punitive 

damages where appropriate, and reasonable litigation costs and at­

torneys' fees. 

The committee amendments provide that the provisions of this bill 

will not impede or interfere with the supervisory or regulatory 

examination functions of federal or state regulatory agencies with 

respect to financial institutiolL:". 

The committee made technical amendments to the bill. 
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STATE OF NEW JERSEY 
EXECUTIVE DEPART:'I£lI:T 

September 6, 1983 

ASSEMBLY BILL NO. 832 OCR 

To the General Assembly: 

• 
Pursuant to Article V, Section I, Paragraph 14 of the Constitution, I am 

returning Assembly Bill No. 832 with my objections and recommendations for 

amendment. 

The purpose.~f this bill is to statutorily prescri~e who can provide or 

obtain, and under ~hat circumstances, information concerning an electronic fund 

transfer or electronic fund transfer account. The substance of this bill is 

patterned after Regulation E promulgated by the Federal Reserve Board~ 

lam returning A-832 to you for two reasons. First, this bill ignores 

current law by not providing for a provision that would allow a State govern­

mental agency to require disclosure by a financial institution of electronic 

fund transfer or account information with respect to a person applying for or 

receiving public assistance. For instance, section 1140 of the Public Assistance 

Manual gives our Department of Human Services the power and the right to 

investigate the Ilsecond sources" (which include financial institutions) listed 

on an applicant's application for financial assistance. Clearly, the purpose 

of such a prOVision is to prOVide the State governmental agency with a means of 

detecting fraud. Accordingly, I recommend that A-832 be amended to require a 

financial institution to disclose electronic fund transfer or account informa­
'. 

tion when requested by a governmental agency 'in connection with the agency's 

investigation of a person applying for or receiving public assistance. 

Secondly, I recommend that a portion of Section 6 of this bilx'be amended. 

, Section 6 of this bill establishes a civil cause of action against financial 

institutions o~ government agencies who act negligently, willfully, or reck­
. 

lessly in violating this act. This section then enumerates the damages which 

may be recovered if an institution or agency is found to have acted negligently, 

~illfully. or recklessly. Among these damages are punitive damages. This bill 



STATE OF NEW JERSEY
 
EXECUTIVE DEPAkTM ENT
 

2 

does not make it clear that punitive damages should not be awarded where an 

institution's or agency's conduct is found to be only negligent. Punitive 

damages sho~ld be awarded only where an institution's or agency's conduct is 

found to be either willful or reckless. In Di Giovanni v. Pesse1 55 N.J. 188 

(1970), the New Jersey Supreme Court observed that something more than the mere 

com;cission of a tort is always required for punitive damages. Id. at 190. The 

court: reasoned: 

"There must be circumstances of aggravation or outrage, such as spite or 

'malice,' or a fraudulent or evil motive on the part of the defendant, 

or such a conscious and deliberate disregard of the interests of others 

that his conduct may be called villful or wanton •.. Lacking this element, 

mere negligence, however 'gross,' is generally held not to be enough." 

Id. at 190-191. 

See also: La Bruno v. Lawrence 64 N.J. Super 570, 575 (App. Div. 1960) ~. 

denied 34 N.J. 323 (1961); Stern V. Abramson 150 N.J. Super 571, 574 (Law Div. 

1977); Prosser on Torts sec. 2 at 9-10 (2d ed. 1955). 

Accordingly, 1 herevith retur;n Assembly Bill No. 832 for reconsideration 

and recommend it be amended as follows: 

Pa2e 2, Section 3. Line 11: DELETE "or". 

Page 2, Section 3, Line 14: DELETE " .ft., INSERT "; or", 

Page 2, Section 3, After Line 14: ADD a new subsection: Iff. The disclosure 

is made to a government agency in the. exercise of its statutory functions with 

respect to a person applying for or receiving public assistance. II 

Page 3, Section 4, Line 1: DELETE "subsection" insert "subsections", 
'. 

after "e." insert "and f." 

P'age. '3, Section 6, Line 5: DELETE "punitive damages ~here appropriate;1I 
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Page 3, Section 6, Line 6: DELETE "and"; after "fees" INSERT It; and only 

in cases where a financial institution or government agency acted willfully or 

recklessly~ a court of competent jurisdiction may award punitive damages ~here 

• 
appropriate" 

Respectfully, 

Is/ Thomas H. Kean 

GOVERNOR 

Attest: 

/s/ W. Cary Ed~ards 

Chief Counsel to the Governor 

" 
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