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[SECOND OFFICIAL COpy REPRINT] 

ASSEMBL Y, No. 785 

STATE OF NEW JERSEY
 

INTRODUCED FEBRUARY 22, 1982 

By Assemblyman MARKERT, Assemblywoman \iVRIGHT, Assembly­

men KOSCO, SCHUBER, KERN, FRANKS, VILLANE, 

BENNETT, P ALAIA, Assemblywoman KALIK, Assemblymen 

KAVANAUGH, HENDRICKSON, HAYTAIAN, BARRY, 

'WOLF, KELLY, GILL, ROCCO, Assemblywoman OGDEN, 

Assemblymen HOLLENBECK, VISOTCKY, BROWN, LES­

NIAK, PELLECCHIA, ZANGARI, CUWAN', Assemblywoman 

MUHLER, Assemblymen T. GALLO and BRYANT 

Referred to Committee on Higher Education and
 

Regulated Professions
 

AN ACT concerning certain information provided to the State 

Board of Medical Examiners and supplementing Chapter 9 of 

Title 45 of the Revised Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 New Jersey: 

1 1. A person ""[providing]"" ""who in good faith and"" without 

2 malice *provides* to the State Board of Medical Examiners any 

3 information concerning any act by a physician or surgeon licensed 

4 by the board which the person has reasonable cause to believe 

5 involves **[conduct]** **repeated or gross misconduct** that may 

6 be subject to disciplinary action by the board, or any information 

7 relating to such conduct requested by the board in the exercise of 

8 its statutory responsibilities or which may be required by statute, 

9 shall not be liable for civil damages in any cause of action arising 

10 out of the provision of such information or services. 

1 2. No privilege may be**[,]** asserted pursuant to P. L. 1968, 

2 c. 185 (C. 2A :84A-22.1 et seq.), against any person providing in-
EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 

is not enacted and is intended to be omitted in the law. 
Matter printcd in italics thus is new matter. 

Matter enclosed in asterisks or stars has been adopted as follows: 
*-Assembly committee amendments adopted March 8, 1982. 

**-Senate committee amendments adopted Decembel' 6, 1982. 
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3 formation to the State Board of Medical Examiners in accordance 

4 with section 1 of this act. 

1 3. In the event information is received by the State Board of 

2 Medical Examiners concerning any matter relating to the same 

3 parties and the same questions of law and fact involved in pending 

4 criminal or civil proceedings, the board shall defer disciplinary 

5 proceedings on such matter until final disposition of the criminal 

6 or civil proceeding; except that if the board determines that there 

7 is reasonable cause to believe that the continued medical practice 

8 by the physician or surgeon involved in the criminal or civil pro­

9 ceeding would endanger the public health, safety or welfare, the 

10 board may temporarily suspend the license of the physician or 

11 surgeon pending final disposition of the criminal or civil proceeding 

12 or any disciplinary proceeding by the board arising therefrom. 

1 4. Any information concerning the conduct of a physician or 

2 surgeon provided to the State Board of Medical Examiners pur­

3 suant to section 1 of this act or any other provision of law, shall 

4 be of a confidential nature, pending final disposition of the inquiry 

5 or investigation by the board. 

1 5. This act shall take effect immediately. 
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1 3. In the event information is received by the State Board of 

2 Medical Examiners concerning any matter relating to the same 

3 parties and the same questions of law and fact involved in pending 

4 criminal or civil proceedings, the board shall defer disciplinary 

5 proceedings on such matter until final disposition of the criminal 

6 or civil proceeding; except that if the board determines that there 

7 is reasonable cause to believe that the continued medical practice 

8 by the physician or surgeon involved in the criminal or civil pro­

9 ceeding would endanger the public health, safety or welfare, the 

10 . board may temporarily suspend the license of the physician or 

11 surgeon pending final disposition of the crinlinal or .civil proceeding 

12 or any disciplinary proceeding. by the board arising therefrom. 

1 4. Any information concerning the conduct of a physician or 

2 surgeon provided to the State Board of Medical Examiners pur­

3 suant to section 1 of this act or any other provision of law, shall 

4 be of a confidential nature, pending final. disposition of the inquiry 

5 or investigation by the board. 

1 5. This act shall take effect immediately.. 

STATEMENr.L' 

This bill grants immunity from civil damages to any person 

providing; without malice, information to the State Board of 

Medical Examiners involving any act of a physician or surgeon 

that the perSOll has reasonable cause to helieve violates the State's 
. '. . . -' '. . . . . 

medical practice act. A physician, surgeon or other person may 

not invoke the privileged nature of physician-patient relations to 

prevent such information from being provided to the State board. 

Any information provided to the State hoard under the provisions 

of this bill shall be held in confidence by the board, pending final 

disposition of the board's inquiry or investigation. 

Under existing law, the threat of a civil damage suit and the 

privileged nature of physician-patient relations serve to discourage 

the reporting to the board of improper medical practices by board 

licensed physicians or surgeons, thereby impairing the discharge 

of the board's statutory respollsibilitiesullder the medical practice 

act. 



ASSEMBLY HIGHER EDUCATION AND REGULATED
 
PROFESSIONS COMMITTEE
 

STATEMENT TO 

ASSEMBL Y, No. 785 
with Assembly committee amendments 

STATE OF NEW JERSEY
 
DATED: MARCH 8, 1982 

As amended by committee, this bill provides immunity to any person 

who in good faith and without malice provides information to the State 

Board of Medical Examiners concerning an act of a physician or sur­

geon \vhcih the person believes may violate the State medical practice 

act. 

The bill also provides that no person may invoke the privileged 

nature of physician-patient relations to prevent information from 

being provided to the board; and that information supplied to the 

board shall be confidential pending final disposition of the board's 

investigation. 



SENATE LABOR, INDUSTRY AND PROFESSIONS
 
COMMITTEE
 

STATEMENT TO 

ASSEMBL Y, No. 785 
[OFFICIAL COpy REPRINT] 

with Senate committee amendments 

STATE OF NEW JERSEY
 
DATED: DECEMBER 6, 1982 

This bill provides immunity from civil damages to any person who in 

good faith and without malice provides, voluntarily or on request of the 

board, information to the State Board of Medical Examiners concern­

ing the repeated or gross misconduct of a physician or surgeon which 

the person or the board, as the case may be, believes may violate the 

medical practice act. 

The bill also provides that the patient-physician privilege cannot be 

asserted against any person providing such information to the board. 

Information supplied to the board is confidential pending final disposi­

tion of the board's investigation. 



STATE OF NEW JERSEY 
EXECUTIVE DEI'ARTl\lF:"T 

April 25, 1%3 

ASSEMBLY HILL NO. 785 (2d OCR) 

To the Assembly: 

f'ursu,lI1L to Art ic Lv V, Sl'ctioll I, I',lragraph 14 01" the COllfititution, 1 

herewith return Assl'mbly Hill t-lo. 785 with my recommendations for reconsidera­

tion. 

This bi.ll grants immunity from civil damages to any persor, who in good 

faith ,lIId without malice provides information to the State Board of Medical 

Examiners (Board), voluntarily or upon request, concerning the repeated or 

gro~s misconduct of a Board licensed physician or surgeon which the person or 

the J)o;lnl hilS re<lfiul1abll~ CilW;(' 1:0 believe violates the State medical practice 

act. This bill also provides that (1) a physician, surgeon, or other person 

may not invoke the physician-patient privilege to prevent such ~nformation from 

being provided to the Board; (~) in the event such information is received by 

the Board concerning any matter relating to the same parties and the same 

questions of law <lnd fact involved in pending criminal or civil proceedings, 

the Board shall def(:r disciplinary proceedings on such matter until final 

dispositiOl1 of the criminal or civil proceeding; and (3) any information 

supplied to Lhe Board i.s confidential pending final disposition of its inquiry 

or investigation. 

I fully agree with the intent and purpose of this bill, that is to recog­

nize and eliminate the serious impact on the public of impaired, dishonest or 

incompetent 11l'aJth earl' proi(:ssionals. Despite its praiseworthy goal, this 

bill as writtell contaiw; certain technical and substantive deficiencies, which, 

if cured, will further Cllsure that its intent and purpose are achieved. 

II!; wrin(~Il, tIJi~; !JIll pro-,-jd~s immunity ~~ in cases of "repeated or 

gross" [[Ii sconduct. l';xisting law (Professiolls and Occupations Regulated By 

State Boards of Registrati.on ,11,12 Examination N.J.S.A. 45:1 et ~.) renders 

liceEsees uf all prof(~ssi()lIdl. dnd occupational licensing boards (including the 

State Board of Hedical Examillvrs) liable to disciplinary proceedings for a much 

broader class of conduct tlldn that contained in this bill. Under N.J.S.A. 

4J:l-:Ll a li('l'JU;l'l~ (suell d;;;, IIl'a)til Cafe professiunal) who engages ill dis­

honesty. I raud, d,·cl'pLion, gros~; l1egligl'llce, gross malpractice or repeated acts 
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elf negligence, m;llpractic(' I1r incolllpl~tence as wl'll as profensi.onal misconduct 

may be disciplined. J'urtlwnllil!"l', J icensel's wllO are incap~lble lor medical or 

other good causes of discharg!ug licensee functions ur who have been convicted 

of moral turpitude or crimes relating adversely to licensing activity are also 

subject to Board action. If (>nacted in its preseat form, this bill would 

create the anomalous situatiun whereby a person reporting information for the 

narrow class of stated acUvi ty (gross or repeated misconduct) would be imr.tUll­

ized, but a persun disclosing lraudulent or deceptive conduct ur conduct 

indicating incapacity (e.g. alcoholism or mental illness) would not enjoy the 

same immunity. In order to avuid such a result, the standard of "repeated or 

gross" miscor,duct should tw hroaucnt'd tu laclude any misconduct. 

I am concerned about the probable adverse impact of Section 3 of this 

bill. This section would paralyze the Board from conducting disciplinary 

proceedings until final dispo~ition of any pending criminal or civil pro­

cel'ding. Wholly apart f rum the technical questions of whether or when a 

criminal or civil proceeding is finally disposed of (Le. is it at the time of 

settlement, alter a jury verdict, or on the exhaustion of all state and federal 

appeals) and whether the parties' questions of law and fact are the same 

(questions which are of no small legal dimension), to require the Board to 

defer its proc~eding usual]y for if period of years will ~ffectively foreclose 

~ di:;ciplinary proceeding in the matter. Witnesses' recollections will fade, 

key witlll'SSeS will no lunger be available and perhaps most importantly, the 

public's ilit .. rest iii cfl'~ctiilg .1 cl~ssation 01 improper licensee conduct is 

precluded. For exampLe, i.f <.l physician were the subject of a criminal indict­

ment or a civil ;lctioll regardiut; medicaid or medicare fraud, the Board's 

disciplinary action would have to await the final outcome of that proceeding, 

vllliclJ can pend for years. Also, it is possible that the mere presence of a 

crimincd investigatiun or a grducl jury inquiry would constitute a "criminal 

proceeding" within the menning of Section 3 and, therefore, preclude disci­

plinary procl'l'di[lg~;. Similarly, an eggregilll\s installcl~ of malpractice, or 

misconduct (e.g. a sexual assilult within the course of a medical examination or 

unnecessary or lmpr()pcrly perfurmed surgery) simply by virtue uf its pendency 

in civil or criminal litigation would bar proceedings by the Board. While it 
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I':x1,.(" I II\' I I), I' 'de I , ", I 

'ill pn:"'L'lil ~;r;llll~i or tl1(' liI\o} \'.,:iIicil allows till p;1rilllel proCCeUill!;S) r~:otecLs 

I",tb t;lL ~)\IlJiic's llltcrl'st <!S h'L'll ;lS that uf the indiviJual ll.Censee. There­

; l,rL' Sc:ctiol~j ~,hould be dl'lctui in its entin:ty. 

i\ccunli~,~;Jv, I hcrcIJiLh returll Assembly Bill ~o. 785 and recolTI1i1end that it 

L: d::,CJ1,lcu clS folluws: 

delete ill entirety 

delete "4." and insert "J." 

l.ine 1: Ul~ 1ete "5." and insert "4." 
" 

/s;' Thomas H. Kean 

; _~ .a , ~ 

, .";'. \' ;1 XE,,-:w:,:E,d: 
: (-, ~_. l_ \ ) , l;) : ,t) 1 
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