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ASSEMBLY, No. 785

STATE OF NEW JERSEY

INTRODUCED FEBRUARY 22, 1982

By Assemblyman MARKERT, Assemblywoman WRIGHT, Assembly-
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men KOSCO, SCHUBER, KERN, FRANKS, VILLANE,
BENNETT, PALAIA, Assemblywoman KALIK, Assemblymen
KAVANAUGH, HENDRICKSON, HAYTAIAN, BARRY,
WOLF, KELLY, GILL, ROCCO, Assemblywoman OGDEN,
Assemblymen HOLLENBECK, VISOTCKY, BROWN, LES-
NIAK, PELLECCHIA, ZANGARI, COWAN, Assemblywoman
MUHLER, Assemblymen T. GALLO and BRYANT

Referred to Committee on Higher Education and
Regulated Professions

Ax Aot concerning certain information provided to the State
Board of Medical Examiners and supplementing Chapter 9 of
Title 45 of the Revised Statutes.

BE 11 ENACTED by the Senate and General Assembly of the State
New Jersey:

1. A person *[providing]* *who in good faith and* without
malice *provides* to the State Board of Medical Examiners any
information concerning any act by a physician or surgeon licensed
by the board which the person has reasonable cause to believe
involves **[conduct}** **repeated or gross misconduct** that may
be subject to disciplinary action by the board, or any information
relating to such conduct requested by the board in the exercise of
its statutory responsibilities or which may be required by statute,
shall not be liable for civil damages in any cause of action arising
out of the provision of such information or services.

2. No privilege may be**[,]** asserted pursuant to P. 1.. 1968,
c. 185 (C. 2A:84A-22.1 et seq.), against any person providing in-
O ot eumcied ad is ntended o be oumcted 1 the tawes “ove Pl

Matter printed in italies thus is new matter.
Matter enclosed in asterisks or stars has been adopied as follows:

*_Assembly committee amendments adopted March 8, 1982.
**__Senate committee amendments adopted December 6, 1982.
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formation to the State Board of Medical Examiners in accordance
with section 1 of this act.

3. In the event information is received by the State Board of
Medical Examiners concerning any matter relating to the same
parties and the same questions of law and fact involved in pending
criminal or civil proceedings, the board shall defer disciplinary
proceedings on such matter until final disposition of the eriminal
or civil proceeding; except that if the board determines that there
is reasonable cause to believe that the continued medical practice
by the physician or surgeon involved in the eriminal or eivil pro-
ceeding would endanger the public health, safety or welfare, the
board may temporarily suspend the license of the physician or
surgeon pending final disposition of the eriminal or civil proceeding
or any disciplinary proceeding by the board arising therefrom.

4. Any information concerning the conduct of a physician or
surgeon provided to the State Board of Medical Examiners pur-
suant to section 1 of this act or any other provision of law, shall
be of a confidential nature, pending final disposition of the inquiry
or investigation by the board.

5. This act shall take effect immediately.



10
11
12

S I

ok

2

3. In the event information is received by the State Board of
Medical Exammers concerning any matter 1elat1ng to the same
parties and the same questlons of law and fact involved in pending
criminal or civil proceedings, the board shall defer disciplinary
proceedings on such matter until final disposition of the eriminal
or civil proceeding; except that if the board determines that there
1s reasonable cause to believe that the continued medical practice
by the physician or surgeon involved in the eriminal or civil pro-

ceeding would endanger the public health, safety or welfare, the

~board may temporarily suspend the license of the physician or

surgeon pending final disposition of the criminal or civil proceeding
or any disciplinary proceeding by the board arising therefrom.

4. Any information concerning the conduct of a physician or
surgeon provided to the State Board of Medical Examiners pur-
suant to section 1 of this act or any other provision of law, shall
be bf a confidential nature, pending final disposition of the inquiry
or investigation by the board.

5. This act shall take effect inmediately. .

STATEMENT
© This bill grants. 1mmun1ty from eivil damages to any person
prov1d1ng, without mahce, information to the Sta‘re Board of
Medical Examiners 1nvolv1ng any act of a physmlan or surgeon

that the person has reasonable cause to beh@ve violates the State 8

medical practlce act. A phvswlan sulgeon or other person may

not invoke the privileged nature of physician-patient relations to
prevent such information from being provided to the State board.
Any information provided to the State board under the provisions
of this bill shall be held in confidence by the bbard, pending final
disposition of the board’s inquiry or investigation

Under existing law, the threat of a civil damage suit and the
pr1v1leged nature of physician-patient relations serve to discourage
the reporting to the board of impr oper medical practices by board

licensed physicians or surgeons, thereby impairing the discharge

of the hoard’s étatutory respoxisibilit_ies under the medical practice

act.
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ASSEMBLY HIGHER EDUCATION AND REGULATED
PROFESSIONS COMMITTEE

STATEMENT TO

ASSEMBLY, No. 785

with Assembly committee amendments

STATE OF NEW JERSEY

DATED: MARCH 8, 1982

As amended by committee, this bill provides immunity to any person
who in good faith and without malice provides information to the State
Board of Medical Examiners concerning an act of a physician or sur-
geon wheih the person believes may violate the State medical practice
act.

The bill also provides that no person may invoke the privileged
nature of physician-patient relations to prevent information from
being provided to the board; and that information supplied to the
board shall be confidential pending final disposition of the board’s

investigation.



SENATE LABOR, INDUSTRY AND PROFESSIONS
COMMITTEE

STATEMENT TO

ASSEMBLY, No. 785

[OrrrciaL Cory REeprINT]

with Senate committee amendments

STATE OF NEW JERSEY

DATED: DECEMBER 6, 1982

This bill provides immunity from civil damages to any person who in
good faith and without malice provides, voluntarily or on request of the
board, information to the State Board of Medical Examiners concern-
ing the repeated or gross misconduct of a physician or surgeon which
the person or the board, as the case may be, believes may violate the
medical practice act.

The bill also provides that the patient-physician privilege cannot be
asserted against any person providing such information to the board.
Information supplied to the board is confidential pending final disposi-

tion of the board’s investigation.
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STATE OF NEW JERSEY
EXecuTive DeparraieNy

April 25, 1963

ASSFMBLY BILL NO. 785 (2d OCR)

To the Assembly:

Pursuant to Article V, Section 1, Paragraph 14 of the Constitution, I
herewith return Asscembly Bill No. 785 with my recommendations for reconsidera-
tion.

This bill grants immunity from civil damages to any person who in good
faith and without malice provides information to the State Board of Medical
Examincrs (Board), voluntarily or. upon request, concerning the repeated or
gross nisconduct of a Board licensed physician or surgeon which the person or
the Board has reasonable cause to believe violates the State medical practice
act. This bili also provides that (1) a physician, surgeon, or other person
may not invoke the physician-patient privilege to prevent such information from
being provided to the Board; (<¢) in the event such information is received by
the Board concerning any matter relating to the same parties and the same
questions of law and fact involved in pending criminal or civil proceedings,
the Board shall defer disciplinary proceedings on such matter until final
disposition of the criminal or c¢ivil proceeding; and (3) any information
supplied to the Board is confidential pending final disposition of its inquiry
or investigation.

I tully agrec with the intent and purpose of thig bill, that is to recog-
nize and eliminate the serious impact on the public of impaired, dishonest or
incompetent health care prolessionals. Despite its praiseworthy goal, this
bill as written containg certain technical and substantive deficiencies, which,
if cured, will further ensure that its intent and purpose are achieved.

As written, this b1ll provides immunity only in cases of "repeated or

""wisconduct. Lxisting law (Professiouns and Occupations Regulated By

gross'
State Boards ol Registration and LExamination N.J.S.A. 45:1 et seq.) renders
licensees of all professional and occupational licensing boards (including the
State Board of Medical lxaminers) liable to disciplinary proceedings for a much
broader class of conduct than that contained in this bill. Under N.J.S.A.

45:1-21 a licenscee (such as o health care professional) who engages in dis-

honesty. lraud, deception, gross negligence, gross malpractice or repeated acts
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of negligence, malpractice or incomputence as well as professional misconduct
may be disciplined. IFurthermore, Jicensees who are incapable tor medical or
other good causes of discharging licensee functions or who have been convicted
of moral turpitude or crimes relating adversely to licensing activity are alsc
subject to Board actioun. If enacted in its present form, this bill would
create the anomalous situation whereby a person reporting information for the
narrow class of stated activity (gross or repeated misconduct) would be immun-
ized, but a person disclosing traudulent or deceptive conduct or conduct
indicating incapacity (e.g. alcoholism or mental illness) would not enjoy the
same immunity. In order to avoid such a result, the standard of "repeated or
gross" misconduct sheuld be broadened to include any misconduct.

I am concerned about the probable adverse impact of Section 3 of this
bill. This section would paralyze the Board from conducting disciplinary

proceedings until final disposition of any pendiung criminal or civil pro-

ceeding. Wholly apart from the technical questions of whether or when a
criminal or civil proceeding is finally disposed of (i.e. is it at the time of
settlement, alter a jury verdict, or on the exhaustion of all state and federal
appeals) and whether the parties' questions of law and fact are the same
(questions which are of no small legal dimension), to require the Board to
defer its procceding usually for a period of years will c¢ffectively foreclose
any disciplinary procceding in the matter. Witnesses' recollections will fade,
key witnesses will no longer be available and perhaps most importantly, the
public's duterest in ettecting a cessation ol improper licensee conduct is
precluded. For example, if a physician were the subject of a criminal indict-
ment or a civil action regarding medicaid or medicare fraud, the Board's
disciplinary action would have to await the final outcome of that proceeding,
which can pend for years. Also, it is possible that the mere presence of a
criminal investigaution or a graund jury inquiry would constitute a "criminal
proceeding'" within the meaning of Section 3 and, therefore, preclude disci-
plinary proccedings, Similarly, an eggregious instance of malpractice, or
misconduct (e.g. a sexual assault within the course of a medical examination or
unnecessary or improperly performed surgery) simply by virtue of its pendency

in civil or criminal litigation would bar proccedings by the Board. While it
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true that thes section allows Jor a Ltuemporary suspension ol ficensure where

continued medical practice "wouid endanger the pubiic health, satety or welfare”,
the present status of the law (which allows tor parallel proceedings) protects

Fogh the public's interest as well as that of the individual licensee. There-

fore, Section 3 should be deleted in jts entirety.
Accordingly, 1 herewith return Assembly Bill No. 785 and recommend that it

¢ oamended das follows:

Page 1, Seetion

L, Line 5: delete "repeated or gross”

Page 2, Section J, i.ines i-12: delete in entirety

Fage 2, Section 4, lLines 1-2: delete "4." and insert "3."

AN

. Page 2, Section 5, Line 1: delete "5." and insert "4."

Respectfully,

/s/ Thomas H. Kean

GOVERIOR

=/ v, Ciry Bdwards
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