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SENATE, No. 1317 

STATE OF NEW JERSEY
 
INTRODUCED MAY 10, 1982 

By Senator DORSEY 

Referred to Committee on County and Municipal Government 

AN ACT concerning municipal utility rates, amending sections 

40 :62-13, 40 :62---24 and 40 :62-··77 of the Revised Statlltes and 

P. L. 1975, c. 184 and supplementing chapter 4 of Title 40A of 

theN"ew Jersey Statutes. 

1 BE IT ENACTED by the Senate a.nd General Assembly of the State 

2 of New Jersey: 

1 1. R. S. 40 :62-13 is amended to read as follows:
 

2 40 :62--13. The governing body may elect all officers, agents,
 

3 engineers, employees or committeemen necessary to be employed
 

4 in the maintenance and operation of any such light, heat or power
 

5 plant, or works, define their duties, regulate their compensation
 

6 and provide for their removal.
 

7 It may make, ordain and establish all such ordinances, resolutions,
 

8 Tules and regulations as it may deem neces,sary and proper for the
 

9 introduction, transmission, distribution, use and supply of light,
 

10 heat or power, and for the protection of the building's, machinery, 

11 apparatus, wires, poles, pipes, subways and conduits, and other 

12 works and >t[apurtenances]>t >tapp1trtenances>t used in connection 

13 therewith; and for the fixing and collection of all rates, rents or 

14 charges for supplying light, heat OT power for private or commer

15 cial use in such municipality, and for the imposition of penalties 

16 upon the nonpayment thereof. 

17 Tn fixing the rates, rents or charges for supplying light, heat 01' 

18 power, the governing body shall establish a rate stmcture which 

19 allows the >t[municipalities]>t ·m1tnicipality, within the limits of 

19A any covenants made with bondholders pursuant to law: to: 

EXPLANATION-Maller enclosed in bold-faced brackets [thus] in the above bill 
is not enacted and is intended to be omitted in the law. 

Matter printed in italics thus is new matter. 
Matter enclosed in asterisks or stars has been adopted as follows: 

'"-Senate committee amendments adopted June 14, 1982• 
.. '"-Senate committee amendments adopted July 22, 1982• 

.. ....-Assembly amendments adopted November 15, 1982• 
.. .. .. "-Senate amendments adopted in accordance with the Governor's recom

mendations January 31, 1983. 
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20 a. Recoup all costs of operation"· i.ncluding but not limited to 

21 ·the'" costs or[- ]·raw materials, administration, equipment, 

22 buildings, property, maintenance, taxes, debt service, fees and ofJ

23 setting any budget deficit occurring in the immediately preceding 

23A fiscal year; 

24 b. U[Establish a contingency h~nd not exceeding 10% of the 

25 amn1wl costs of operation of the utility,. and 

26 c. Esta,blish a surplus not exceeding >11[10%]>11 ·5%· of the annual 

27 costs of operation of the ut'ility.]U .U[UAllow for an annual i'n

28 crease in sut'plus in an amount not exceeding 15% of the annual 

29 costs of 01Jcration of the u,tility.'U]Uf. ***Establish a s1u'plus 

30 UU[not exceeding 15% of the annual costs of 01Jeration of the 

31 utility.".]UU «'~**s1~fficient to prO'lride fOT the reasonable antici

32 pati,on of colltiniJfiU:icswhich Inay a[(r,ct the operation of the u[il

33 ity.*"'u 

1 2. R.. S. 40 :62---24 is amended to read as follows: 

2 40 :62-24. J1Jvery municipality in supplying electricity, gas, steam 

3 or other product beyond its corporate limits is hereby declared to 

4 be a public utility. 'rho [board of public utility corrunissioners] 

5 Board of Public Utilities shall have the same supervision and 

6 regulation of, and jurisdiction and control over such municipality 

7 in respect to its acts in supplying electricity, gas, steam or other 

8 product beyond its corporate limits, and of and over the property, 

9 property rights, equipment, facilities and franchises used in sup

10 plying electricity, gas, steam or other product beyond its corporate 

11 limits as over other public utilities. Every such lllunicipality shall 

12 be SUbject as to its service, accounts, property rights, equipment, 

13 franchises, extensions, reports, [rates,] issuance of bonds or other 

14 indebtedness maturing in more than 1 year from the date thereof, 

15 to the jurisdiction of the [board of public utility commissioners] 

16 Board of Public Utilities to the same extent as other public utilities. 

17 Every tmtnicipality supplying electricity, ,gas. steam or other 

18 product beyond its corporate limits shall have the rates for these 

19 utilities subject to the jurisdiction of the Board of Public Utilities. 

20 The board in ·[fixing these rates shall establish a rate structure 

21 which allows the municipalities]· ·regulating these rates shall 

21A provide for a rate structure which allows the municipality, within 

21B the limits of any covenants made with bondholders pursuant to 

210 law,*' to: 

22 a. Recoup all costs of operation*',*' inclu,ding but not limited to 

23 *'the*' costs of*'[- ]·raw materials, administration, equipment, 

24 buildings, property, maintenance, taxes, debt service, fees and 

25 offsetting any budget deficit occurring in the immediately preceding 

25A fiscal year; 
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26 b. "[Establish a contingency fund of 1070 of the annual costs of 

27 operation of the utility; and 

28 c. Establish a surplus of *[100;0]"" ""5%"" of the annual costs of 

29 operation of the 'utility.]" *'~*[**Allow for an ann'ualinc'rease in 

30 surplus in an amount equal to 150;0 of the annual costs of operation 

31 of the utility.H]U"" *H'Establish a sU'l'plus~***[1IOt e:cceeding 150;0 

32 of the ann'ual costs of operation of the 'u,til-ity.*U]""u* UUsujji_ 

33 cient to prov'ide for the reasonable anticipation of contingencies 

:34 which may affect the operation of the 'tttility and for an a/mount 

:35 which may be t'ransfen-cd from the accounts of the rmmic'ipal util

36 ity and -included in the lotal bu,dget ZJlwsuant to sectiol/ 5 of this 

:H amendatory and s'Ltppletnentary act. ** "" '" 

1 3. R. S. 40 :62-77 is amended to read as follows: 

2 40 :62-77. The governing body of every municipality providing 

3 and supplying water for the public and private use of SUdl 

4 municipality and its inhabitants, may make, enforce, amend and 

5 repeal all such ordillances, resolutions and regulations as it may 

6 deem llecessRry and proper for the distribution, supply, use and 

7 protedion of the water and the protection of the buildings, ma

8 chinery, canals, aqueducts, reservoirs and other works and appul'te

9 nances thereto; for the installation and protection of meters, for 

10 fixing and collecting the water rents or prices for water, and for
 

11 imposing penalties in addition to cutting off the water for nOIl


12 payment thereof.
 

13 In fixing the rents or prices for supplying water, the governing
 

14 body shall establish a rate structure which allows the municipality·,
 

15 within the limits of any covenants made with bondholders pursuant
 

15A to law,· to:
 

16 a. Recoup all costs of operation*" including but not limited to
 

17 ""the" costs or[- ]""raw materials, administration, equipment,
 

18 buildings, property, maintenance, taxes, debt service, fees and ofJ


19 setting any budget deficit occurring in the immediately preceding
 

19A fiscal year;
 

20 b. "[Establish a contingency fund not exceeding 10% of the
 

21 annual costs of operation of the utility; and
 

22 c. Establish a surplus not exceeding ·[10%]* ""5%· of the annual
 

23 costs of operation of the utility.]*"'" H.p*Allow for an annual in


24 crease in surpl1~s in an amount not exceeding 150;0 of the annual
 

25 costs of opemtion of the utility"·]·u .. •Establish a sU1'plus
 

26 ****[not exceeding 15% of the annual costs of operation of the
 

27 utility....]"" ..• .u*sufjicient to provide for the reasonable antici


28 pation of contingencies which may aflect the operation of the util.
 

29 ity.....
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1 4. Section 1 of P. L. 1975, c. 184 (C. 40 :62-85.2) is amended to 

2 read as follows: 

3 1. Whenever any municipality solely owning or controlling water

4 works or its own water supply is supplying water to more than 

5 1,000 billed customers within any other municipality, the supplying 

6 municipality shall with respect to such serviee be subject to the 

7 jurisdiction, regulation and control of the Board of Public Utilities 

8 in the same manner and to the same extent as are the services of 

9 public utilities and to that extent and for that purpose such supply

10 iug municipality shall be deemed to be a public utility. The Board 

11 of Public Utilities in ·[fixing the rates for supplying this water 

12 shall establish a rate structure, except as otherwise required by this 

13 section, which allows the municipalities]*' ·regulating the rates for 

13A supplying this water shall, except as otherwise required by this 

13B section, provide for a rate structure which allows the supplying 

130 municipality, within the limits of any covenants made with bond

13n holders pursuant to law,· to: 

14 a. Recoup all costs of operation·,· including but not limited to 

15 ·the· costs of .[- ]·raw materials, administration, equipment, 

16 buildings, property, maintenance, taxes, debt service, fees and 

17 offsetting any budget deficit occurring in the immediately preceding 

17A fiscal year; 

18 b. "[Establish a contingency fund of 100;0 of the annual costs of 

19 operation of the utility; and 

20 c. "'[Allows]· ·Establish· a surplus of "'[10%]· ·5%· of the 

21 annual costs of operation of the utility.]" ".[*'11Allow for an 

21A annual increase in sU1plus in an amount equal to 15% of the annual 

21B costs of operation. of the utility.H]**,*, ***Establish a surplus 

210 >lI<U>lI<[not exceeding 150;0 of the annual costs of operation of the 

21D utility....]· ..• """""iiufficient to provide for the reasonable antici

21E patioll of co'ntingencieii which rnay a//ect the operation of the ut£l

2h'ity and fo'l' an arnount 'which may be transferred from. the accounts 

ZIG of the municipal utility and included in the local budget pUTsuant 

21H to section 5 of this amendat01'Y and 8upplerr/'entary act.•u" 

22 Whenever any municipality solely owning or controlling water

23 works or its own water supply is supplying water to 1,000 or less 

24 billed customers who do not buy water at a bulk rate within any 

25 other municipality, the supplying municipality shall with respect 

26 to such service be exempt from the jurisdiction, regulation and 

27 control of the Board of Public Utilities provided that the revenue 

28 derived from the sale of water out!:lide of its boundaries does not 

29 exceed 25% of its total water revenue. 



30 Whenever any supplying municipality is exempt from the juris

31 diction, regulation and control of the Board of Public Utilities, the 

32 rates charged to the billed cnstomers within any other municipality 

33 shall be the same as those charged to customers within the supply

34 iug municipality. Any increase in the water rates shall be autho

35 rized by ordinance. Notice of the second reading of sueh ordinance 

36 shall be sent by regular mail to billed customers outside of the 

37 supplying municipality at least 1 week prior to the public hearing 

38 for the said ordinance. Snch customers shall have an opportunity 

39 to be heard at the public hearing. 

40 No rates or charges shall include the imposition of any fees in 

41 excess of the cost of water actnally used for any sprinlder system 

42 required to be installed in any residential health care facility pur

43 suant to the "Health Care Facilities Planning Act," P. L. 1971, 

44 c. 136 (C. 26 :2H-1 et seq.) and regulations promulgated thereunder 

4.5 or in any rooming or boarding house pursuant to the "Rooming 

46 and Boarding House Act of 1979," P. L. 1979, c. 496 (C. 56 :13B-1 

47 et al.) and regulations promulgated thereunder. Nothing ill this 

48 amendatory act shall preclude any municipality from charging for 

49 the actual cost of water main connection. 

1 5. (New section) U[Any]U *U[UAn amount not to exceed 

2 331/30;0 of]u• • uTo the extent ther'e isu • ava'ilableu surplus 

3 revenue collected by a municipality pursuant to chapter 62 of Title 

4 40 of the Revised Statutes fOT suppl~Tillg a utility service "u"'which 

5 is 'regulated by the Boar'd of Public Utilities pur'suwllt to U. S. 

5A 40:62-24 or section 1 of P. £.1975, c.184 (C. 40:62-85.2):**" '!I<uan 

5B amount not to exceed .5% of the annual costs of operation of the 

6 utilityu. may be transferred u""annually"· from the accounts of 

7 the municipal uti.lity and included in the local budget pursuant to 

8 N. J. S. 40A:4-35. 

1 6. This act shall take effect immediately. 



SENATE, No. 1317 

STATE OF NEW JERSEY
 
INTRODUCED MAY 10, 1982 

By Senator DORSEY 

Referred to Committee on County and Municipal Government 

AN ACT concerning municipal utility rates, amending sections 

40 :62-13, 40 :62-24 and 40 :62-77 of the Revised StatuteS! and 

P. L. 1975, c. 184 and supplementing chapter 4 of Title 40A of 

the New Jersey Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. R. S. 40 :62-13 is amended to read as follows:
 

2 40 :62-13. The governing body may elect all officers, agents,
 

3 engineers, employees or committeemen necessary to be employed
 

4 in the maintenance and operation of any such light, heat or power
 

5 plant, or works, define their duties, regulate their compensation
 

6 and provide for their removal.
 

7 It may make, ordain and establish all such ordinances, resolutions,
 

8 rules and regulations as it may deem necessary and proper for the
 

9 introduction, transmislsion, distribution, use and supply of light,
 

10 heat or power, and for the protection of the buildings, machinery, 

11 apparatus, wires, poles, pipes, subways and conduits, and other 

12 works and apurtenances used in connection therewith; and for the 

13 fixing and collection of all rates, rents or charges for supplying 

14 light, heat or power for private or commercial use in such munici

15 pality, and for the imposition of penalties upon the nonpayment 

16 thereof. 

17 In fixing the rates, rents or charges for supplying light, heat or 

18 power, the governing body shall establish a rate stnJ,ctttre which 

19 allows the municipalities to: 

20 a. Rec01J,p all costs of operation including but not limited to 
EXPLANATION-Matter enclosed in hold-faced brackets [thus] in the above bill
 

is not enacted and is intended to be omitted in the law.
 
Maller printed in italics thus is new maller.
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21 costs of~raw rJwterials, aclm,inistratioH, eqlliprnerd. buildings, pro

22 peFtY,maintenance, ta:x:es, debt service, fees and oD'setting any 

23 budget deficit occurring in the immediately preceding fiscal year,. 

24 b. Establish a contingency fund not exceedin,g 10% of the annual 

25 costs of operation of the utilit~f; and 

26 c. Establish a surplus not e:x;ceeding 10% of the annttal costs of 

27 operation of the utility. 

1 2. R. S. 40 :62-24 is amended to read as follows: 

2 40 :G2-24. ]1~very munleipality in snpplying electricity, gas, steam 

3 or other product beyond its corporate limits is hereby declared to 

4 be a public utility. The [board of public utility commissioners] 

5 Board of Public Utilities shall have the same supervision and 

6 regulation of, and jurisdiction and control over such municipality 

7 in respect to itR acts in supplying electricity, gas, steam or other 

8 product heyond its corporate limits, and of and over t11e property, 

9 property rights, equipment, facilities and franchises used in sup

10 plying electricity, gas, steam or other product beyond its corporate 

11 limits as over oHler public utilities. ]1jvel'Y such municipality shall 

12 be subject as to its service, accounts, property rights, equipment, 

13 franchises, extensions, reports, [rates,] issuance of bonds or other 

14 indehtedness maturing ill more than 1 year from the date thereof, 

15 to the jurisdiction of the [board of public utility commissioners] 

16 Board of Public Utilities to the same extent as other public utilities. 

17 Every 'lnwnicipality 8upply'ing electricity, gas. stearn or other 

18 product beyond its C01'lJOrate limits shall have the rates for these 

19 utilities subject to the juri,sdiction of the Board of Public Utilities. 

20 The board in fixing these rates shall establish a rate structure which 

21 allows the m,u,nicipalities to: 

22 a. Recoup all costs of operation incZuding but not limited to costs 

23 of-raw materials, administuttion, equip11tent, buildings, property, 

24 maintenance, taxes, debt service, fees and offsetting any budget 

25 deficit occurring in the immediately preceding fisccJ,l year,. 

26 b. Establish a contingency fund of 10% of the annual costs of 

27 operation of the utility,. and 

28 c. Establish a, surplus of 10% of the annual costs of operation 

29 of the utility. 

1 3. R. S. 40 :62-77 is amended to read as follows: 

.2 40 :62-77. TIle governing body of every municipality providing 

i3 and supplying water for t110 public and private use of such 

4 municipality and its inhabitants, may make, enforce, amend and 

5 repeal all such ordinances, resolutions and regulations as it may 

n deem necess1ary and proper for the distribution, supply, nse and 

7 protection of the water and the protection of the buildings, ma
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8 chinery, canals, aqueducts, reservoirs and other works and appurte

9 nances thereto; for the installation and protection of meters, fOT 

10 fixing and collecting the water rents or prices for water, and for 

11 imposing penalties in addition to cutting off the water for non

12 payment thereof. 

13 In fixing the rents or prices for supplying water, the governi1/,g 

14 body shall establish a rate structure which allows the m'unic'ipality 

15 to: 

16 a. Recoup all costs of operation including but not limited to costs 

17 of-raw materials, administration, equipment, buildings, property, 

18 maintenance, taxes, debt serv1,ce, fees and ofJ'setting any budget 

19 deficit occurring in the immediately pr'eceding fiscal year; 

20 b. EstabUsh a contingency fund not exceeding 10% of the annual 

21 costs of operation of the utility; and 

22 c. Establish a sl.,wplus not exceeding 10% of the annual costs of 

23 operation of the utility. 

1 4. Section 1 of P. L. 1975, c. 184 (C. 40 :62-85.2) is amended to 

2 read as follows: 

3 ' 1. Whenever any municipality solely owning or controlling water

4 works or its own water supply is supplying water to more than 

5 1,000 billed customers within any other municipality, the supplying' 

6 municipality shall with respect to ::mch service be subject to the 

7 jurisdiction, regulation and control of the Board of Public Utilities 

8 in the same manner and to the same extent as are the services of 

9 public utilities and to that extent and for that purpose such supply

10 ing municipality shall be deemed to be a public utility. The Board 

11 of Public Utilities in fixing the mtes for supplying this water shall 

12 establish a rate structl.,£re, except as otherwise required by tll/is 

13 section, which allows the municipalities to: 

14 a. Recoup all costs of operation including but not limited to costs 

15 of-raw materials, administration, equipment, buildings, property, 

16 maintenance, taxes, debt ser'uice, fees and olfsetting any budget 

17 deficit occurring in the immediately preceding fiscal year; 

18 b. Establish a contingency fund of 10% of the annual costs of 

19 operation of the utility; and 

20 c. .Allows a surplus of 10% of the annual costs of operation of 

21 the utility. 

22 Whenever any municipality solely owning or controlling water

23 works or its own water supply is supplying water to 1,000 or less 

24 billed' customers who do not buy water at a hulk rate within any 

25 other municipality, the supplying municipality shall with respect 
. . .... .'~ 

26 to such service 'be exempt from the jurisdiction, regulation and 
. . ..-.- . . .. 

27' control of tbe Boa.rd of Public Utilities provided that tbe revenue 
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28 derived from the sale of water outside of its boundaries does not 

29 exceed 257'0 of its total water revenue. 

30 Whenever any supplying municipality is exempt from the juris

31 diction, regulation and control of the Board of Public Utilities, the 

32 rates charged to t}le billed customers within any other municipality 

33 shall be the same as those charged to customers within the supply

34 ing municipality. Any increase in the water rates shall be autho

35 rized by ordinance. Notice of the second reading of such ordinance 

36 shall be sent by regular mail to billed customers outside of the 

37 supplying municipality at least 1 week prior to the public hearing 

38 for the said ordinance. Snch customers shall have an opportunity 

39 to be heard at the public hearing. 

40 No rates or charges shall include the imposition of any fees in 

41 excess of the cost of water actually used for any sprinkler system 

42 required to be installed in any residential health care facility pur

43 suant to the "Health Care Facilities Planning Act," P. L. 1971, 

44 c.] 36 (C. 26 :2H-l et seq.) and regulations promulgated thereunder 

45 or in any rooming or boarding house pursuant to the "Rooming 

46 and Boarding House Act of 1979," P. L. ]979, c. 496 (C. 55:13B-1 

47 et al.) and regulations promulgated thereunder. Nothing in this 

48 amendatory act sLall preclude any municipality from charging for 

49 the actual cost of water main connection. 

1 5. (New section) Any surplus revenue collected by a municipality 

2 pursuant to chapter 62 of Title 40 of the Revised Statutes for 

3 supplying a utility service may be transferred from the accounts 

4 of the municipal utility and included in the local budget pursuant 

5 to N. J. S. 40A :4-35. 

1 6. This act shall take effect immediately. 

STATEMENT 

This bill amends existing law to set out the items the governing 

body of a municipality shall include in fixing rates for municipal 

utilities. The bill also sets out the items the Board of Public 

Utilities shall include in fixing rates for municipalities supplying 

utility services beyond their corporate limits. These items are: (1) 

costs of operation, which would include but not be limited to costs 

of--raw materials, administration, equipment, buildings, property, 

maintenance, taxes, debt service, fees and offsetting any budget 

deficit occurring in the immediately preceding fiscal year; (2,) an 

allowance for the establishment o.f a contingency fund; and (3) an 

. allowance of a S?urplus. For a)Ilunicipali.tY "\Yhic1:tsupplies utilities 

' ...:sQl~ly within its corp'oratelim:it~,b~th' th.e :co~t~ngenc1 fund and 
.. the -s~rplus- Bh~ll'not exooe·(fl'O%-~f fu~'aii:n~~l ~st~~'~{~p~;aticm 



5 

of the utility. For a municipal utility ullder the jurisdiction of the 

Board of Public Utilities, the contingency fund and the surplus 

shall each equal 10% of the annual costs of operation. The bill 

also specifically allows for surplus revenue to be transferred from 

the accounts of the municipal utility and included in the local 

budget pursuant to N. J. S. 40A :4-35. 

This bill is in response to a recent Superior Court decision, 

H. P. Higgs Compa'ny, Inc. v. Borough of Madison, Docket No. 

L-22362-S0 P. W., to date unreported, which called into question 

certain municipal utility practices. The bill goes beyond the decision 

in also amending those sections of the law dealing with munici

palities supplying utility services outside the municipality. 



, . 

S:ENAl'~'COUNTY, AND, MUNICIPAL
 
GOVERNMENT COMMITTEE
 

STATEMENT TO 

SENATE, No. 1317 
with Senate committee amendments 

- ' 

STATE OF NEW JERSEY
 

DATED: JUNE 14, 1982 

Senate Bill No. 1317 concerns rate setting for municipal utilities. It 

amends R. S. 40:62~13, 40:62-24, and 40:62-77, and P. L. 1975, c. 184 

(C. 40:62-85.2) to specify the items which a municipal governing body 

shall include in fixing rates for ceratin municipal uitlities and the items 

which the Board of Public Utilities (BPU) shall consider in regulating 

rates for a municipality supplying utility services beyond its corporate 

boundaries. These items are: (1) all costs of operation, which would 

include but not be limited to the costs of raw materials, administration, 

equipment, buildings, property, maintenance, taxes, debt service, fees 

and offsetting any budget deficit occurring in the immediately preceding 

fiscal year; (2) an allowance for the establishment of a contingency fund 

for depreciation; and (3) an allowance of a surplus. For a municipality 

which supplies utilities solely within its corporate limits, the contingency 

fund shall not exceed 10%, and the surplus shall not exceed 5%, of 

the annual costs of operation of the utility. For a municipal utility under 

the jurisdiction of the BPU, the contingency fund shall equal 10%, and 

the surplus shall equal 5%, of the annual costs of operation. 

The bill also supplements Title 40A of the New Jersey Statutes by 

stipulating that any surplus revenue generated by the operations of a 

municipal utility may be included in the general budget for that munici

pality. 

Currently, under R. S. 40 :62-13 and 40 :62-77, a municipal governing 

body may, at its own discretion, establish the rate structure for a utility 

operating within its own boundaries. The statutes do not set forth the 

items which shall be included in this rate structure. A municipal utility 

supplying services outside the municipality becomes a public utilit~r 

nnder R. S. 40:62-24 and P. L. 1975, c. 184 (C. 40:62~85.2), and its rates 

are subject to regulation by the BPU. These statutes also do not specify 

the items to be included in the determination and regulation of rates. 

In reviewing utility rates, the BPU considers variables in three gen

eral categories: (1) reasonable costs of operation; (2) depreciation, 

often provided for through the establishment of a contingency fund; and 
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(3) a reasonable rate of return on investment. Historically, this type of 

approach to rate regulation has been upheld at common law. 

The amendments delineating certain operating costs and requiring a 

contingency fund establish procedures for a municipal government to 

follow in f1xing utility rates for residents of the municipality, and clarify 

existing' procedUl'es followed by both a municipal g'overnment and the 

BPU in fh~ing rates fo]' services provided outside the municipality. The 

amendments concerning the surplus fund set a range for /the rate of 

rctul'l1 from services provided within municipal boundaries, and require 

a uniform rate of return for services pl'ovided outside these boundaries. 

Section 5 of the bill, supplementing Title 40A, is intended to address 

an issue raised by Higgs v. Borough of Madison, Docket No. L-22362-80 

P. W. (N. J. Super., Law Div.). In this case, the Superior Court held 

that surplus income from the operation of a municipal utility, which is 

realized under the existing rate structure, must be dedicated to the con

tinued operation of that utility pursuant to N. J. S. 40A :4-B3 and 

40A :4-62. Only income beyond this level, according to the court, may 

be included in the general municipal budget pursuant to N. J. S. 

40A :4-3~. The court concluded that surplus revenues are not to "sub

sidize the general budget on a regular and planned basis." 

This bill would allow a municipal government to include any surplus 

revenue in its general budget. The bill goes beyond Higgs, in that the 

decision dealt solely with services provided within municipal boundaries, 

while the bill eoncerns services provided both within and outside those 

boundarieR. 

TIle Senate committee amendments are for the most part technical 

and clarifying in nature. The only substantive change are to acknowl

edge that bond covenants must be honored in regulating and fixing 

utility rates, and to reduce from 10% to 5% the percentage of the 

annual costs of operation which will be allowed for surplus. 
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SENATE, No. 1317 

STATE OF NEW JERSEY
 

INTRODUCED MAY 10, 1982 

By Senator DORSEY 

Referred to Committee on County and Municipal Government 

AN ACT concernmg municipal utility rates, amending sections 

40 :62-13, 40 :62-24 and 40 :62-77 of the Revised Statutes and 

P. L. 1975, c. 184 and supplementing chapter 4 of Title 40A of 

the New Jersey Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. R. S. 40 :62-13 is amended to read as follows: 

2 40 :62-13. The governing body may elect all officers, agents, 

3 engineers, employees or committeemen necessary to be employed 

4 in the maintenance and operation of any such light, heat or power 

5 plant, or works, define their duties, regulate their compensation 

6 and provide for their removal. 

7 It may make, ordain and establish all such ordinances, resolutions, 

8 rules and regulations as it may deem necessary and proper for the 

9 introduction, transmissiou, distribution, use and supply of light, 

10 heat or power, and for the protection of the buildings, machinery, 

11 apparatus, wires, poles, pipes, subways and conduits, and other 

12 works and *[apurtenances]* *appurtenances* used in connection 

13 therewith; and for the fixing and collection of all rates, rents or 

14 charges for supplying light, heat or power for private or commer

15 cial use in such municipality, and for the imposition of penalties 

16 upon the nonpayment thereof. 

17 Tn fixing the rates, rents or charges for supplying light, heat 01' 

18 power, the governing body shall establish a rate stn~cture which 

19 allows the *[municipalities]· ·m1micipality, within the limits of 

19A any covenants made with bondholders pursuant to law," to: 
ExPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 

is not enacted and is intended to be omitted in the law. 
Matter printed in italics thus is new matter. 

Matter enclosed in asterisks or stars has been adopted as follows: 
*-Senate committee amendments adopted June 14, 1982. 
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20 a. Recoilp all costs of operation"'/, including but not limited to 

21 "'the'" costs 0/*[-:-]"'raw materials, administration, equipment, 

22 bilildings, property, maintenance, taxes, debt service, fees and off

23 setting any budget deficit occurring in the immediately preceding 

23A fiscal year; 

24 b. Establish a contingency fund not exceeding 10% of the annua'z 

25 costs of operation of the utility; and 

26 c. Establish a surplus not exceeding *[10%]'" *5%'" of the annual 

27 costs of operation of the utility. 

1 2. R. S. 40 :62-24 is amended to read as follows: 

2 40 :62-24. Every municipality in supplying eledricity, gas, steam 

3 or other product beyond its corporate limits is hereby declared to 

4 be a public utility. The [board of public utility commissioners] 

5 Board of P'ublic Utilities shall have the same supervision and 

6 regulation of, and jurisdiction and control over such municipality 

7 in respect to its acts in supplying electricity, gas, steam or other 

8 product beyond its corporate limits, and of and over the property, 

9 property rights, equipment, facilities and franchises used in RUp

10 plying elretricity, gas, steam or other product beyond its corporate 

11 limits as over other public utilities. Every such municipality shall 

12 be SUbject as to its service, accounts, property rights, equipment, 

13 franchises, extensions, reports, [rates,] issuance of bonds or other 

14 indebtedness maturing in more than 1 year from the date thereof, 

15 to the jurisdiction of the [board of public utility commis1sioners] 

16 Board of Public Utilities to the same extent as other public utilities. 

17 Every 1mmicipality s'upplying electricity, 9as, steam or other 

18 product beyond its corporate limits shall have the rates for these 

19 utilities subject to the jurisdiction of the Board of Public Utilities. 

20 The board in "'[fixing these rates shall establish a rate structure 

21 which allows the municipalities]'" ""regulating these rates shall 

21A provide for a rate structure which allows the municipality, within 

21n the limits of any covenants made with bondholders pursuant to 

210 law,* to: 

22 a. Recoup all costs of operation"','" including but not limited to 

23 "'the"" costs of"'[- ]"'raw materials, administration, equipment, 

24 buildings, property, maintenance, taxes, debt service, fees and 

25 offsetting any budget deficit occurring in the immediately preceding 

Z5A fiscal year; 

26 b. Establish a contingency fund of 10% of the annual costs of 

27 opemtion of the 1,dility; and 

28 c. Establish a surplus of *[lO%T' "'5%* of the annual costs of 

29 operation of the u,tility. 

1 3. R. S. 40 :62--77 is arnended to read as follows: 
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2 40 :62--77. rrhe governing body of every municipality providing 

3 and supplying water for the public and private use of such 

4 municipality and its inhabitants, may make, enforce, amend and 

5 repeal all such ordinances, resolutions and regulations as it may 

6 deem necessary and proper for the distribution, supply, use and 

7 protection of the water and the protection of the buildings, ma

S chinery, canals, aqueducts, reservoirs and other works and appurte

9 nances thereto; for the installation and protection of meters, for 

10 fixing and collecting the water rents or prices for water, and for 

11 imposing penalties in addition to cutting off the water for non

12 payment thereof. 

13 In fixing the rents or prices for supplying water, the governing
 

14 body shall establish a mte structure which allows the municipality"",
 

15 within the limits of any covenants made with bondholders pursuant
 

15A to law,"" to:
 

16 a. Recoup all costs of operation*', '" including but not limited to
 

17 "'the'" costs 01*[-]"'raw materi(~ls, administration, equipment,
 

1.8 buildings, property, ma'intenance, taxes, debt service, fees and off

19 setting any budget deficit OCC~tr'ring in the immediately preceding 

19A fiscal year; 

20 b. Esfabl'ish a contingency fun(l not exceeding 1070 of the nnnual 

21 costs of operation of the utility; and 

22 c. Establish a surplus not exceeding *[1070]* *570* of the annual 

23 costs of operation of the utility. 

1 4. Section 1 of P. L. 1975, c. 184 (C. 40 :62-85.2) is amended to 

2 read as follows: 

3 1. 'Whenever any municipality solely owning or controlling water

4 works or its own water supply is supplying water to more tIlau 

5 1,000 billed customers within any other municipality, the supplying 

6 municipality shall with respect to such service be subject to the 

7 jurisdiction, regulation and control of the Board of Public Utilities 

8 in the samo manner and to the same extent as are the services of 

£) public utilities and to that extent and for tllat purpose such supply

10 iug municipality shall be deemed to be a public utility. The Board 

11 of Public Ut'ilities in *[fixing the rates for supplying this water 

12 shall establish a rate structure, except as otherwise required by this 

13 section, which allows the municipalities]* *regulating the rates for 

13A supplying this water shall, except as otherwise required by this 

13B section, provide for a rate structure which allows the supplying 

13c 'Ynun'icipality, within the limits of any C01Jenants tnade with bond

13D holde-rs pursuant to law/, to:
 

14 a. Recoup all costs of operation*,* including but not limited to
 

15 *the~' costs of *[--]*raw materials, administration, equipment,
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16 buildings, property, fnaintenance, taxes, debt service, fees and 

17 offsetting any budget deficit occurring in the immediately preceding 

17A fiscal year; 

18 b. Establish a contingency fund of 10% of the annual costs of 

19 operation of the utility; and 

20 c. «,[Allows]· «<Establish· a sU1'plus of ·[10%]* ·57'0· of the 

21 annual costs of operation of the utility. 

22 Whenever any municipality solely owning or controlling wa.ter

23 works or its own water supply is supplying water to 1~000 or less 

24 billed customers who do not buy water at a bulk rate within any 

25 other municipality, the supplying municipality shall with respect 

26 to such service be exempt from the jurisdiction, regulation and 

27 control of the Board of Public Utilities provided that the revenue 

28 derived from the sale of water outside of its boundaries does not 

29 exceed 25% of its total water revenue. 

30 ,Vbenever any supplying municipality is exempt from the juris

31 diction, regulation and control of the Board of Public Utilities, the 

32 rates charged to the billed eustomers within any other municipality 

33 shall be the same as those charged to customers within the supply

34 ing municipality. Any increase in the water ra.tes shall be autho

35 rized by ordinance. Notice of the second reading of such ordinance 

36 shall be sent by regular mail to billed customers outside of the 

37 supplying municipality at least 1 week prior to the public hearing 

38 for the said ordinance. Such customers shall have an opportunity 

39 to be heard at the public hearing. 

40 No rates or charges shall include the imposition of any fees in 

41 excess of the cost of water actually used for any sprinkler system 

42 required to be installed in any residential health care facility pur

43 suant to the "Health Care Facilities Planning Act,' I P. L. 1971, 

44 c. 136 (C. 26 :2H-l et seq.) and regulations promulgated thereunder 

45 or in any rooming or boarding house pursuant to the "Rooming 

46 and Boarding House Act of 1979," P. L. 1979, c. 496 (C. 55 :13B-l 

47 et a1.) and regulations promulgated thereunder. Nothing in this 

48 amendatory act shall preclude any municipality from charging for 

4,9 the actual cost of water main connection. 

1 5. (New section) Any surplus revenue collected by a municipality 

2 pursuant to chapter 62 of Title 40 of the Revised Statutes for 

3 supplying a utility service may be transferred from the accounts 

4 of the municipal utility and included in the local budget pursuant 

5 to N. J. S. 40A :4-35. 

1 6. This act shall take effect immediately. 
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S,_E_N_l_,T_E Amen dmen t5 

,I 

to 

___S_E_N_1_l-.TE Bill No. .1317 OCR 

(by Senator Dorsey, sponsor) 

I Line ! 
r AI or:lIi /I'''\~r ;''':-=-.)16 C.\~>-.~~ ... T - ) 

2 p.fter "b." on line 24 omit ~-e linef,/\insert24- 21 
"Allow 'for an annual .l.ncrease in sur'81us in an 

amount not exceeding 15% of the annual costs of 

operation of the utility." 

.., 
.~ After·."b." 'on line-26 omit
 

"Allow for an annual increase in surplus in 2."
 

amount equ'al to -15'% of the annual costs of o!)e:::-c;tior:
 

of the utility."
 
J../ .Lo/.~,-tJ/l':esl.(.. ~ 

l):{ I 1\ fl.!.. (. ~ • 
20-23 3 After "b." on line 20 omit ~--32Jilinei,I!inse::t 

IIAllow for an annual increase in surplus in an 

amount not exceeding 15% of the annual costs 

of operation of the utility." j',e..,l. 
..L • {; (/II I". f i1-J-1Ih~ ("-""te. ~ r

!, 18-2' After lib." on line 18 omit ::::E-ee line/,flinsert 

"Allow for an annual increase in surplus in an 

amount equal to 15% of the annual costs of operation 

of the utility." 

1 Q;-nit "Any" insert "An amount not to exceed 33-l/3% 

of available" 

STAT:::MENT 

7hese ameno.ments clarify the provisions of 

Senate Bill_1317 by acknowledging therein that 

municipal utilities do not nor;-nally maintain separate 

con t in Gene'/ fL:nd s for caDi ta 1 i """yrove-,:;."-' J- D" '-~r '" ,::.~.- -" _ .1.'1_'" 'I,,- .. .l\- ... \...01. __ :"' __' .... -.0 I 

but provide for those purposes from their 

surplus funds .. The cmeDdment, therefore, collapses 

-;:he 10% contingency. fund and 5% surplus fur.d of the 

original bill into a 15% surplus fund, but ~2intains 



" -

- 2 -

SEN.:" TE Amendments 

to 

_-'-'S.-El"-'N'..LA.....TE'--_ Bill No. -.lJl~~CR 

Arr.end: (by Senator Dorsey, sponsor) 

Line 

vi ,g11) ~ ..fIJ",1- n b InOre +hlA.l\- 33 'h % ()f q VCt:/~~ Ie 
surplus may be transfered to the ffiunicipality 

for inclusion.in the municipal budget. 



[SECOND OFFICIAL COpy REPRINT] 

SENATE, No. 1317 

STATE OF NEW JERSEY
 
INTRODUCED MAY 10, 1982 

By Senator DORSEY 

Referred to Committee on County and Municipal Government 

AN ACT concerning municipal utility rates, amending sections 

40 :62-13, 40 :62-24 and 40 :62-77 of the Revised Statutes and 

P. L. 1975, c. 184 and supplementing chapter 4 of Title 40A of 

the New Jersey Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. R. S. 40 :62-13 is amended to read as follows: 

2 40 :62-13. The governing body may elect all officers, agents, 

3 engineers, employees or committeemen necessary to be employed 

4 in tbe maintenance and operation of any such light, heat or power 

5 plant, or works, define their duties, regulate their compensation 

6 and provide for their removal. 

7 It may make, ordain and establish all such ordinances, resolutions, 

8 Tules and regulations as it may deem necessary and proper for the 

9 introduction, transmission, distribution, use and supply of light, 

] 0 heat or power, and for the protection of the buildings, machinery, 

11 apparatus, wires, poles, pipes, subways and conduits, and other 

12 works and e[apurtenances]· ·appurtenances· used in connection 

13 therewith; and for the fixing and collection of all rates, rents or 

14 charges for supplying light, heat OT power for private or commer

15 cial use in such municipality, and for the imposition of penalties 

16 upon the nonpayment thereof. 

17 In fixing the rates, rents or charges for supplying light, heat or 

18 power, the governing body shall establish a rate stn~cture which 

19 allows the ·[municipalities]· ·municipality, within the limits of 

19A any covenants made with bondholders pursuant to law,. to: 
EXPLANA.TION-Maller enclosed in bold-faced brackets [thusl in the above biD 

Is not enacted and is intended to be omitted in the law. 
. . . .Maller printed in italics thus is .new maller. . 

Maller enclosed in asterisks or stars has been adopted as follows: 
*-Senate commillee amendments adopted June 14, 1982. 

* *-Senate commillee amendments adopted July 22. 1982. 
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20 a. Recoup all costs of operatl,onf>,. including but not limited to 

21 f>the· costs orr--:-]-raw materials, administration, equipment, 

22 buildings,' property, maintenance, taxes, debt ser~ice, fees and off

23 setting any budget deficit occurring in the immediately preceding 

23A fiscal year,' 

24 b. "[Establish a contingency fund not exceeding 10% of the 

25 annual costs of operation of the utility; and 

26 c. Establish a surplus not exceeding -[10%1- ·5%- of the annual 

27 costs of operation of the utility.]" "Allow for an annual increase 

28 in surplus in an amo~~t not exceeding 15% of the annual costs of 

29 operation of the utility." 

1 2. R. S. 40 :62--24 is amended to read as follows: 

2 40 :62-24. Every municipality in supplying electricity, gas, steam 

3 or other product beyond its corporate limits is hereby declared to 

4 be a public utility. The [board of public utility commissioners] 

5 Board of Public Utilities shall have the same supervision and 

6 regulation of, and jurisdiction and control over such municipality 

7 in respect to its acts in supplying electricity, gas, steam or other 

8 product beyond its corporate limits, and of and over the property, 

9 property rights, equipment, facilities and franchises used in sup

10 plying electricity, gas, steam or other product beyond its corporate 

11 limits as over other public utilities. Every such municipality shall 

12 be subject as to its service, accounts, property rights, equipment, 

13 franchises, extensions, reports, [rates,] issuance of bonds or other 

14 indebtedness maturing in more than 1 year from the date thereof, 

15 to the jurisdiction of the [board of public utility commis'sionel's] 

16 Board of Public Utilities to the same extent as other public utilities. 

17 Every municipality supplying electricity, gas. steam or other 

18 product beyond its corporate limits shall have the rates for these 

19 utilities subject to the jurisdiction of the Board of Public Utilities. 

20 The board in -[fixing these rates shall establish a rate structure 

21 which allows the municipalities]- -regulating these rates shall 

21A provide for a rate structure which allows the municipality, within 

21B the limits of any covenants made with bondholders pttrsuant to 

210 law,- to: 

22 a. Recoup all costs of operation-,- including but not limited to 

23 f>the- costs off>[- ]-raw materials, administration, equipment, 

24 buildings, property, maintenance, taxes, debt service, fees and 

25 offsetting any budget deficit occurring in the immediately preceding 

25A fiscal year; 

26 b. U[Establish a contingency fund of 10% of the annual costs of 

27 operation of the utility; and 
". . .. -, 

28 c. Establish a surplus of -[10%]- -5%- of the annual costs of 
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29' operation of the utility.] .. ···AUow' loran annual irr,cr~ase.in 

80 surplus in an amount equal to 15% of the annualcosts of operation 

31 ' of the utility." 

1 3. R. S. 40 :62-'77 is amended to read as follows: '
 

2 40 :62-77. The governing body of every municipality providing
 

. 3 and supplying water for the public and private use of" such 

4 municipality and its inhabitants, marml;l.ke, enforce, amend and 

;) repeal. all such ,ordinances, resolutioll$ ,and regulations as it may 

6 deem necessary and proper for the distribution, s,upply, 11S'8. and 

',7, protection of, the watel' and 'tlle',protection of the' ,buildings, nia

S chinery, canals, aqueducts, reservoirs and other works and appurte

,9 nances thereto; for the installation and protection of meters, for 

:1.. 0, fixing and collecting the water rents or prices for water, and for 

.u imposing penalties in addition. to cutting off the water for non

12 payment thereof. 

13 In fixing the rents or prices fo,( supplying water, the governittg
 

14 body shall establish a rate structure which allows the municipality·,
 

15 within the limits of any covenants made with bondholders pursuant
 

15A to law,· to:
 

16 a. Recoup all costs of operation·,· including but not limited to
 

17 "'tke'" costs or[-]"'raw materials, administration, equipment,
 

1.8 buildings, proper.ty, maintenance, taxes, debt service, fees and off

19 setting any budget deficit occurring in the immediately preceding 

19A fiscal year; 

20 b. """"[Establish a contingency fund not exceeding 10% of the 

:21 annual costs of operation of the utility; and 

22 c. Establish a sttrplus not exceeding ·[10%]· ·5%· of the annual 

23 costs of oper'ation of the utility.]" "Allow for an annual increase 

24 in surplus in an amount not exceeding 15% of the annual costs of 

25 operation of the utility." 

1 4. Section 1 of P. L. 1975, c. 184 (C. 40 :62-85.2) is amended to 

2 read as follows: 

3 1. Whenever any municipality solely owning or controlling water

. 4 works or its own water supply is supplying water to more than
 

5 1,000 billed customers within any other municipality, the supplying
 

6 municipality shall with respect to such service be subject to the
 

7 jurisdiction, regulation and control of the Board of Public Utilities
 

8 in the same manner and to the same extent as are the services of
 

9 public utilities and to that extent and for that purpose such snpply

10' ing municipality shall be deemed to be a pUblic utility. The.Board 

11. ' of Public Utilities in ·[fixing the rates for supplying this water 

12 shall establish a rate structure, except as otherwise required by this 

13 section, which allows the, .m,unicipalities]'" ~-regulating' ~herates for 
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13A supplying this water shall, except as otherwise required by this 

13B section, provide for a rate structure which allows the supplying 

130 municipality, within the limits of any covenants made with bond

13nholders pursuant to law,· to: 

14 a. Recoup all costs of operation·,. including but not limited to 

15 "'the'" costs of "'[- ]·raw materials, administration, equipment, 

16 buildings, property, maintenance, taxes, debt service, fces and 

17 offsetting any budget deficit occurring in the immediately preceding 

17A fiscal year; 

18 b. "'·[Establish a contingency fund of 10% of the annual costs of 

19 operation of the utility; and 

20 c. "'[Allows]· ·Establish· a surplus of "[10%]· ·50;0· of the 

21 annual costs of operation of the utility.]·· "Allow for an annual 

21A increase in surplus in an amount equal to 15% of the annual costs 

21B of operation of the utility.·· 

22 Whenever any municipality solely owning or controlling water

23 works or its own water supply is supplying water to 1,000 or less 

24 billed customeTS who do not buy water at a bulk rate within any 

25 other municipality, the supplying municipality shall with respect 

26 to such service be exempt from the jurisdiction, regulation and 

27 control of the Board of Public Utilities provided that the revenue 

28 derived from the sale of water outside of its boundaries does not 

29 exceed 25% of its total water revenue. 

30 Whenever any supplying municipality is exempt from the juris

31 diction, regulation and control of the Board of Public Utilities, the 

32 rates charged to the billed customers within any other municipality 

33 shall be the same as those charged to customers within the supply

34 ing municipality. Any increase in the water rates shall be autho

35 rized by ordinance. Notice of the second reading of such ordinance 

36 shall be sent by regular mail to billed customers outside of the 

37 supplying municipality at least 1 week prior to the public hearing 

38 for the said ordinance. Such customers shall have an opportunity 

39 to be heard at the public hearing. 

40 No rates or charges shall include the imposition of any fees in 

41 excess of the cost of water actually used for any sprinkler system 

42 required to be installed in any residential health care facility pur

43 suant to the "Health Care Facilities Planning Act," P. h 1971, 

44 c.136 (C. 26 :2H-1 et seq.) and regulations promulgated thereunder 

45 or in any rooming or boarding house pursuant to the "Rooming 

46 and Boarding House Act of 1979," P. L. 1979, c. 496 (C. 55 :13B-1 

47 et a1.) and regulations promulgated thereunder. Nothing in this 

48 amendatory act shall preclude any municipality from charging for 

49 th~ actual cost of water main connection. 
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1 5. (New section) "[Any]" U An anWlInt not to exceed 331/3%
 

lA of G1'ailable U surplus revenue rollerted by a municipality
 

2 pursuant. to ('hapter 62 of Title 40 of the Re'Tlsed Statutes for
 

3 supplying a utility service may be transferred from the accounts
 

4- of the municipal utility and included in the local budget pursuant
 

5 to N..J. S. 40A :4-35.
 

1 G. This act shall take effect immediately.
 

•
 



· ASSEMBLY MUNICIPAL GOVERNMENT COMMITTEE 

STATEMENT TO 

SENATE, No. 1317 
[OFFICIAL COpy REPRINT] 

STATE OF NEW JERSEY
 

DATED: OCTOBER 18, 1982 

The Senate County and Municipal Government Committee Statement 

to Senate Bill No. 1317 OCR attached hereto adequately expresses the 

Assembly Municipal Government Committee's understanding of the 

bill. 

SENATE COUNTY AND MUNICIPAL GOVERNMENT 

COMMITTEE 

STATEMENT TO 

SENATE BILL No. 1317 [OCR] 

Senate Bill No. 1317 concerns rate setting for municipal utilities. It 

amends R. S. 40:62-13, 40:62-24, and 40:62-77, and P. L. 1975, c. 184 

(C. 40:62-85.2) to specify the items which a municipal governing body 

shall include in fixing rates for certain municipal utilities and the items 

which the Board of Public Utilities (BPU) shall consider in regulating 

rates for a municipality supplying utility services beyond its corporate 

boundaries. These items are: (1) all costs of operation, which would 

include but not be limited to the costs of raw materials, administration, 

equipment, buildings, property, maintenance, taxes, debt service, fees 

and offsetting any budget deficit occurring in the immediately preceding 

fiscal year; (2) an allowance for the establislunent of a contingency fund 

for depreciation; and (3) an allowance of a surplus. For a municipality 

which supplies utilities solely within its corporate limits, the contingency 

fund shall not exceed 10%, and the surplus shall not exceed 5%, of 

the annual costs ·of operation of the utility. For a municipal utility under 

the jurisdiction of the BPU, the contingency fund shall equal 10%, amI 

the surplus shall equal 5%, of the annual costs of operation. 

The bill also supplements Title 40A of the New Jersey Statutes by 

stipulating that any surplus revenue generated by the operations of a 

municipal utility may be included in the general budget for that munici

pality. 
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Currently, under R. S. 40:62-13 and 40:62-77, a municipal governing 

body may, at its own discretion, establish the rate structure for a utility 

operating within its own boundaries. The statutes do not set forth the 

items which shall be included in this rate structure. A municipal utility 

supplying services outside the municipality becomes a public utility 

under R. S. 40:62-24 and P. L.1975, c.184 (C. 40:62-85.2), and its rates 

are subject to regulation by the BPU. These statutes also do not specify 

the items to be included in the determination and regulation of rates. 

In reviewing utility rates, the BPU considers variables in three gen

eral categories: (1) reasonable costs of operation; (2) depreciation, 

often provided for through the establishment of a contingency fund; and 

(3) a reasonable rate of return on investment. Historically, this type of 

approach to rate regulation has been upheld at common law. 

The amendments delineating certain operating costs and requiring a 

contingency fund establish procedures for a municipal government to 

follow in fixing utility rates for residents of the municipality, and clarify 

existing procedures followed by both a municipal government and the 

BPU in fixing rates for services provided outside the municipality. The 

amendments concerning the surplus fund set a range for the rate of 

return from services provided within municipal boundaries, and require 

a uniform rate of return for services provided outside these boundaries. 

Section 5 of the bill, supplementing Title 40A, is intended to address 

an issue raised by Higgs v. Borough of Madison, Docket No. L-22362-80 

P. W. (N. J. Super., Law Div.). In this case, the Superior Court held 

that surplus income from the operation of a municipal utility, which is 

realized under the existing rate structure, must be dedicated to the con

tinued operation of that utility pursuant to N. J. S. 40A :4--33 and 

40A :4--62. Only income beyond this level, according to the court, may 

be included in the general municipal budget pursuant to N. J. S. 

40A :4--35. The court concluded that surplus revenues are not to "sub

sidize the general budget on a regular and planned basis." 

This bill would allow a municipal government to include any surplus 

revenue in its general budget. The bill goes beyond Higgs, in that the 

decision dealt solely with services provided within municipal boundaries, 

while the bill concerns services provided both within and outside those 

boundaries. 
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ASSEHBLY FLOOR Amenl:'ments 

to 

f)n-J. 
Sen2.te Bill No. 131~CR) 

by l-.sse;.~lY:12.n p.lbc:m 

"Establish a surplus not exceeding 15% of the 

annual.costs of s'peration of the utility." 
'/ 

oy\~. 29 II al!f::J~~ 1;';~. tZ,;1--V~ A-rt.-~-1\_a-.u. fl'or 
A.0m_~t tBC"ge J:::...!e_ 0;;; •• ~ ••~~-e\..y"~ 

(Jr'rr.';.t 2t~.!-:~ 3L> --3) ,~ Q..,.•.\.:t..,J... -t.411 \ ~;\.~-t.f:
"Establish 2. surplus not exceeding 15% of the 

.annual costs of operation of the uti lity. " _!'l.' , 

~f tI tLt<- tt t."... ~0---' I i1 
0(1 Omi t ount not to exceed 33-1/3%_ "Jl....n ~_l ~ 

: ~ Nt)-/, 'I a ,A
~~.L..---- -u -"\"

:!nsert "To the extent there is",/\ 

After "service" insert "an amount not to exceed, 

5% of the annual costs of 6peration of the utility" 

After "transferred" insert "annually" 

ST1>. TEl-lENT 

The purpose of these~loor~~endnents is to 

establish a "cap" on the amount of surplus a muni

cipal utility may establish. In its present fon7\, 

the bill would D.e~lit a municipal utilitv.. to 
~ 

annually increase its surplus in an a~ount eS~21 

to 15% of the annual costs of its operation. Under 

that forwat, a municipal utility's surplus account 

would grow inc~ementally, acc~~ulating funds at 
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a rate in excess of any actual increase in the 

cost of operating the utility. 

Under th~ provisions of these~loor/Amend-

~ents, a municipal utility's surplus account 

would be limited to 15% of its annual cost of 

operation. 

I"
 

I
 
r
 
I
 



[ASSEMBLY REPRINT] 

SENATE, No. 1317 
[SECOND OFFICIAL COpy REPRINT] 

STATE OF NEW JERSEY
 

INTRODUCED MAY 10, 1982 

By Senator DORSEY 

Referred to Uommittee on County and Municipal Government 

AN ACT concerning municipal utility rates, amending sections 

40 :62-13, 40 :6Zr-24 and 40 :6Zr-77 of the Revised Statlltes and 

P. L. 1975, c. 184 and supplementing chapter 4 of TitlE' 40A of 

the New Jersey Statutes. 

1 BE IT ENACTED by the Senate and Genet"al Assembly of the State 

2 of New Jersey: 

1 1. R. S. 40 :62-13 is amended to read as follows:
 

2 40 :6Zr-13. The governing body may elect all officers, agents,
 

3 engineers, employees or committeemen necessary to be employed
 

4 in the maintenance and operation of any such light, heat or power
 

5 plant, or works, define their duties, regulate their compensation
 

6 and provide for their removal.
 

7 It may make, ordain and establish all such ordinances, reSOlutions,
 

8 Tules and regulations as it may deem necessary and proper for the
 

9 introduction, transmission, distribution, use and supply of light,
 

10 heat or power, and for the protection of the buildings, machinery, 

11 apparatus, wires, poles, pipes, subways and conduits, and other 

12 works and "[apurtenances]" "appurtenances" used in connection 

13 therewith; and for the fixing and collection of all rates, rents or 

14 charges for supplying light, heat OT power for private or commer

15 cial use in such municipality, and for the imposition of penalties 

16 upon the nonpayment thereof. 

17 In fixing the rates, rents or charges for supplying light, heat or 

18 power, the governing body shall establish a rate stnlcture which 

EXPLANATION-Malter enclosed in bold.laced brackets [thusl in the above bill 
ia not enacted and is intended to be omitted in the law. 

Matter printed in italics thus is new matter. 
Matter enclosed in asterisks or stars has been adopted all loOowlI: 

·-Senate committee amendments adopted June 14, 1982. 
• ·-Senate committee amendments adopted July 22, 1982• 

•• ·-Assembly amendments adopted November 15, 1982. 
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19 allows the "'[municipalities]'" "'m1tnicipality, within the limits of 

19A any covenants made with bondholders pU'Tsuant to law,. to: 

20 a. Recoup all costs of operation"': including but not limited to 

21 "'the'" costs o!"'[- ]"'raw materials, administration, equipment, 

22 buildings, property, maintenance, taxes, debt service, fees and off

23 setting any budget deficit occurring in the immediately preceding 

23A fiscal year; 

24 b. U[Establish a contingency fund not exceeding 10% of the 

25 annual costs of operation of the utility; and 

2(j c. Establish a surplus not exceeding "'[10%]'" "'5%'" of the annual 

27 costs of operation of the utility.]" "'''[UAllow for an annual in

28 crease in surplus in an amount not exceeding 15% of the annual 

29 costs of operation of the utility.U]"'U "'uEstablish a surplus not 

ao exceeding 15% of the annual costs of operation of the utility... '" 

1 2. R. S. 40 :62-24 is amended to read as follows: 

2 40 :62-24. Every municipality in supplying electricity, gas, steam 

3 or other product beyond its corporate limits is hereby declared to 

4 be a public utility. The [board of public utility commissioners] 

5 Board of Public Util·ities shall have the same supervision and 

6 regulation of, and jurisdiction and control over such municipality 

7 in respect to its acts in supplying electricity, gas, steam or other 

8 product beyond its corporate limits, and of and over the property, 

9 property rights, equipment, facilities and franchises used in sup

10 plying electricity, gas, steam or other product beyond its corporate 

11 limits as over other public utilities. Every such municipality shall 

12 be subject as to its service, accounts, property rights, equipment, 

13 franchises, extensions, reports, [rates,] issuance of bonds or other 

14 indebtedness maturing in more than 1 year from the date thereof, 

15 to the jurisdiction of the [board of public utility commissioners] 

16 Board of Public Utilities to the same extent as other public utilities. 

17 Every 1wunicipality supplying electricity, ,gas. steam or other 

18 product beyond its corporate limits sha.ll have the rates for these 

19 'utilities subject to the jurisdiction of the Board of Public Utilities. 

20 The board in "'[fixing these rates shall establish a rate structure 

21 which allows the municipalities]'" "'regulating these rates shall 

2] A p'Tovide for a rate structure which allows the municipality, within 

21B the limits of any covenants made with bondholders pursuant to 

210 law: to: 

22 a. Recoup all costs of operation"''' including but not limited to 

23 *the'" costs of"'[- ]"'raw materials, administration, equipment, 

24 buildings, property, maintenance, taxes, debt service, fees and 

25 offsetting any budget deficit occurring in the immediately preceding 

25A fiscal year; 



26 b. U[Establish a contingency fund of 1010 of the annuac' costs of 

27 operation of the utility,. and 

28 e. Establish a surplus of -(lO%y "'5%'" of the annual costs of 

29 6lpewation of the utility.]*'" u.[UAllow for an (t'/'mua;[ increase in 

30 surplus i1lJ. an amourit equa~ to Hi% of the annual costs of operation 

31 of the utility.U]u....Establish> a swrplus, 1'/J.Ot exceeding' 15% of 

32 the annual costs of operation of the ut'ility.u. 

1 3. R. S, 40 :62-77 is amended to read as lo11l'}wS : 

2 40 :62-77. The governing body of every mooicipality providing 

3 and supplying water for the- ]l,t:1blic and private use of such 

4 municipality and its inhabitants,. may make, enforce-, amend and 

5 re-peal all'such ordinances, resollil:tions and regulations as it may 

6 deem necessary and proper for the distribution, S1lpply, use and 

7 protection of the water and the protection of the buildings,. rna" 

8 chinery,. canals, aqueducts, reservoirs and other works and appurte

9 nances thereto; for the installation and protection of meters, for 

10 fixing and collecting the water rents 01"" prices for water, and for 

11 imposing penalties in addition to cutting off the water for non

12 payment thereof. 

13 In fixing the rents or prices for supplying water, the governing
 

14 body shall establish a rate structure which allows the municipality·,
 

15 within the limits of any covenants made with bondholders pursuant
 

15A to law: to:
 

16 a. Recoup all costs of operation"''' includin,q but not limited to
 

17 "'the'" costs orr-]"'raw materials, administration, equipment,
 

1.8 buildings, property, maintenance, taxes, debt service, fees and off

19 setting any budget deficit occurring in the immediately preceding 

19A fiscal year; 

20 b. U[Establish a contingency fund not exceeding 10% of the 

21 annual costs of operation of the 11Jtility,. and 

22 c. Establish a surplus not exceeding ·[10%]'" "'510'· of the annual 

23 costs of operation of the utility.]" • .",[..Allow for an annual in

24 crease in surplus in an amount not exceeding 1.5% of the annual 

25 costs of operation of the utility.U]." "'uEstablish a surplus not 

26 exceeding 15% of the (JJnnual costs of ope-ration of the utility.U. 

1 4. Section 1 of P. L. 1975, c. 184 (C. 40 :62-85.2) is amended to 

2 read as follows: 

3 1. Whenever any municipality solely owmng or controlling water

4 works or its own water supply is supplying water to more than 

5 1,000 billed customers within any other municipality, the supplying 

6 municipality shall with respect to such service be subject to the 

7 jurisdiction, regulation and control of the Board of Public Utilities 

8 in the same manner and to the' same extent as are the' services of 
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9 public utilities and to that extent and for that purpose such supply

10 ing municipality shall be deemed to be a public utility. The Board 

11 of Public Utilities in ·[fixing the rates for supplying this water 

12 shall establish a rate structure, except as otherwise required by this 

13 section, which allows the municipalities]· ·regulatin.q the rates for 

13A supplying this water shall, except a$ otherwise required by this 

13B section, provide for a rate structure which allows the supplying 

13c municipality, within the limits of any covenants made with bond

13n holders pursuant to law,· to: 

14 a. Recoup all costs of operation·,· including but not limited to 

15 ·the· costs of .[- ]·raw materials, administration, equipment, 

16 buildings, property, maintenance, taxes, debt service, fees and 

17 0 ffsetting any budget deficit occurring in the immediately preceding 

17A fiscal year; 

18 b. ··[Establish a contingency fund of 10% of the annual costs of 

19 operation of the utility; and 

20 c. ·[Allows]· •Establish· a surplus of ·[10%]· ·5%· of the 

21 annual costs of operation of the utility.]" ".[UAllow for an 

21A annual increase in surplus in an amount equal to 15% of the annual 

21B costs of operation of the utility...] ... ...Establish a surplus not 

21c exceeding 15% of the annual costs of operation of the utility.· .. 

22 Whenever any municipality solely owning or controlling water

23 works or its own water supply is supplying water to 1,000 or less 

24 billed customers who do not buy water at a bulk rate within any 

25 other municipality, the supplying municipality shall with respect 

26 to such service be exempt from the jurisdiction, regulation and 

27 control of the Board of Public Utilities provided that the revenue 

28 derived from the sale of water out::;ide of its boundaries does not 

29 exceed 25% of its total water revenue. 

30 Whenever any supplying municipality is exempt from the juris

31 diction, regulation and control of the Board of Public Utilities, the 

32 rates charged to the billed customers within any other municipality 

33 shall be the same as those charged to customers within the supply

34 ing municipality. Any increase in the water rates shall be autho

35 rized by ordinance. Notice of the second reading of such ordinance 

36 shall be sent by regular mail to billed customers outside of the 

37 supplying municipality at least 1 week prior to the public hearing 

38 for the said ordinance. Such customers shall have an opportunity 

39 to be heard at the public hearing. 

40 No rates or charges shall include the imposition of any fees ill 

41 excess of the cost of water actually used for any sprinkler system 

42 required to be installed in any residential health care facility pur

43· suant to the·" Health Care Facilities Planning Act," P. L. 1971, 



44 c. 136 (C. 26 :2H-1 et seq.) and regulations promulgated thereunder 

45 or in any rooming or boarding house pursuant to the "Rooming 

46 and Boarding House Act of 1979," P. L. 1979, c. 496 (C. 55:13B-1 

47 et al.) and regulations promulgated thereunder. Nothing in this 

48 amendatory act shall preclude any municipality from charging for 

49 the actual cost of water main connection. 

1 5. (New section) **[Any]U .U[UAn arnottnt not to exceed 

2 331/3% oflu*, """"To the extent there is"'''' available*'" surplus 

3 revenue collected by a municipality pursuant to chapter 62 of Title 

4 40 of the Revised Statutes for supplying a utility service U· an 

5 amount not to exceed 5% of the annual costs of operation of the 

6 utilityu. may be transferred .uannually·u from the accounts of 

7 the municipal utility and included in the local budget pursuant to 

8 N. J. S. 40A :4-35. 

1 6. This act shall take effect immediately. 
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SENATE, No. 1317 

STATE OF NEW JERSEY
 

INTRODUCED MAY 10, 1982
 

By Senator DORSEY
 

Referred to Committee on County and Municipal Government
 

AN ACT concerning municipal utility ratE's, amending sections 

40 :62-13, 40 :62--24 and 40 :62--77 of the Revised StatntE's and 

P. L. 1975, c. 184 aud supplementing chapter 4 of Titlt' 40A of 

the New .Jersey Statutes. 

1 BE IT F~NACT]m by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. R. S. 40 :62--13 is amended to read as follows: 

2 40 :62--13. The governing body may elect all officers, agents, 

3 engineers, employees or committeemen necessary to be employed 

4 in the maintenance and operation of any Ruch light, heat or power 

5 plant, or works, define their duties, regulate their compensation 

6 and provide for their removal. 

7 It may make, ordain and establish all such ordinances. resolutions, 

8 Tules and regulations as it Hlay deem necessary and proper for the 

9 intrOduction, transmission, distrihution, use and supply of light, 

10 heat or power, and for the protection of the buildings, machinery, 

11 apparatus, wires, poles, pipes, snbways and conduits, and other 

12 works and ·[apurtenances]· ·appurtenances· used in connection 

13 therewith; and for the fixing and collection of all rates, rents or 

14 charges for supplying light, heat OT power for private or commer

15 cia! use in such municipality, and for the imposition of penalties 

16 upon the nonpayment thereof. 

17 Tn fixing the rates, rents or charges for supplying light, heat or 

18 power, the governing body shall establish a rate stmctut'e which 

EXPLANATION-Matter enclosed in bold·{aced brackets [thus] in tlie ab~ve bill 
is not enacted and is intended to be omitted in the law. 

Matter printed in italics thus is new matter. 
Matter enclosed in asterisks or stars has been adopted as follows: 

--Senate committee amendments adopted June 14, 1982. 
* *-Senate committee amendments adopted July 22, 1982. 

* * *-AssembIy amendments adopted November IS, 1982. 
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19 allows the "'[municipalities]'" "'municipality, within the limits of
 

19A any covenants made with bondholders pursuant to law" to:
 

20 a. Recoup all costs of operation"" including but not limited to
 

21 "'the· costs 01"'[-]"'raw materials, administration, equipment,
 

22 bu,ildin,qs, property, maintenance, taxes, debt service, fees and off


23 setting any budget deficit occurring in the immediately preceding
 

23A fiscal year;
 

24 b. "''''[Establish a contingency fU1ld not c:u:eeding JO% of the
 

25 annual costs of operation of the utility; and
 

26 c. Establish a surplus not exceeding "'[l0%T" "'5%'" of the annual
 

27 costs of operation of the utility.]'" ***[UAllow for an annual in


28 crease in surplus in an amount not exceeding 15% of the annual
 

29 costs of operation of the utility.**]**'" *uEstablish a 81trplus not
 

30 exceeding 150;0 of the annual costs of operation of the 1ttil'ity."'u
 

1 2. R. S. 40 ;G2-24 is amended to read as follows: 

2 40 :62-24. Every municipality in supplying electricity, gas, steam 

3 or other product beyond its corporate limits is hereby declared to 

4 be a public utility. The [board of public ntility commissioners] 

5 Board of Public Utilities shall have the same snpervision and 

6 regulation of, and jurisdiction and control over such municipality 

7 in respect to its aets in supplying electricity, gas, steam or other 

8 product beyond its corporate limits, and of and over the property, 

9 property rights, equipment, facilities and franchises used in sup

10 plying electricity, gas, steam or other product beyond its corporate 

11 limits as over other public utilities. Every such municipality shall 

12 be subject as to its service, accounts, property rights, equipment, 

13 franchises, extensions, reports, [rates,] issuance of bonds or other 

14 indebtedness maturing in more than 1 year from the date thereof, 

15 to the jurisdiction of the [board of public utility commissioners] 

16 Board of Public Utilities to the same extent as other public utilities. 

17 Every municipality supplying electricity, (Jas. steam or other 

18 product beyond its corporate limits shall have the rates for these 

19 utilities subject to the jurisdiction of the Board of Public Utilities. 

20 The board in "'[fixing these rates shall establish a rate stntcture 

21 which allows the municipalities]'" "'regulating these rates shall 

21A provide for a rate structure which allows the municipality, within 

21B the limits of any covenants made with bondholders pursuant to 

210 law,'" to: 

22 a. Recoup all costs of operation"''' including but not limited to 

23 "'the'" costs of'" [ - ]"'raw materials, administration, equipment, 

24 buildings, property, maintenance, taxes, debt service, fees and 

25 offsetting any budget deficit occurring in the immediately preceding 

25A fiscal year; 
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26 b. "[Establish a contingency fund of 1070 of the annual costs of 

27 operation of the utility,. and 

28 c. Establish a surplus of -[10ro]- ·5%- of the annual costs of 

29 operation of the util'ity.]** *~('*[UAliow f01' an annual increase 'in 

30 surplus in an amount equal to 1570 of the annual costs of operation 

31 of the utility.U].u >i<U Establish a surplus not exceeding 1570 of 

32 the annual costs of operation of the utility."*" 

1 3. R. S. 40 :62-77 is amended to read as follows: 

2 40 :62-77. The governing body of every municipality providing 

3 and supplying water for the public and private use of :-5uch 

4 municipality and its inhabitants, may make, enforce, amend and 

5 repeal all such ordinances, resolutions and regulations as it may 

6 deem necessary and proper for the distribution, supply, nse and 

7 protection of the water and the protection of the buildings, ma

S chinery, canals, aqueducts, reservoirs and other works and appurte

!:J nances thereto; for the installation and protection of meters, for 

10 fixing and collecting the water rents or prices for water, and for 

11 imposing pellalties in addition to cutting off the water for llon

12 payment thereof. 

13 In fixing the rents or prices for supplying water, the ,qoverning 

14 body shall establish a rate structure which allows the municipality-, 

16 within the limits of any covenants made with bondholders pursuant 

15A to law" to: 

16 a. Recoup all costs of operation·,· including but not limited to 

17 ·the" costs or[- ]-raw materials, administration, equipment, 

18 buildings, property, maintenance, taxes, debt service, fees and off

19 setting any budget deficit occurring in the immediately preceding 

19A fiscal year,. 

20 b. **[Establish a contingency fund not exceeding 1070 of the 

21 annual costs of operation of the utility,. and 

22 c. Establish a surplus not exceeding ·[1070]· ·570- of the annual 

23 costs of operation of the 1ti'ility.]** u.[UAllow for an an'nual iu

24 C1'ease in surplus i'n an amount not exceed'ing 1570 of the annual 

25 costs of operation of the tdility."*]*'** .uEstablish a su,rplti8 not 

26 exceeding 150;0 of the annual costs of operation of the ut'ildy!'U 

1 4. Section 1 of P. L. 1975, c. 184 (C. 40 :62-85.2) is amended to 

2 read as follows: 

3 1. Whenever any municipality solely owning or controlling water

4 works or its own water ~mpply is supplying water to more than 

5 1,000 billed customers within any other municipality, the snpplying 

6 municipality shall with respect to such service be subject to the 

7 jurisdiction, regulation and control of the Board of Public Utilities 

8 in the same manner and to the same extent as are the services of 
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9 public utilities and to that extent and for that purpose such supply

10 ing Ulunicipality o;hall be deemed to be a public utility. The Board 

11 of Public Utilities in ·[fixing the rates for supplying this water 

12 shall establish a rate structure, except as otherwise required by this 

13 section, which allows the municipalitiesr ·regulating the rates for 

13A supplying this water shall, except as otherwise required by this 

13B section, provide for a rate structure which allows the supplying 

13c rnunicipality, within the limits of any covenants made with bond

13nholders pursuant to law: to: 

14 a,. Recoup all costs of operation·" including bnt not limited to 

15 ·the· costs of *[--]·raw materials, administration, equipment, 

16 buildings, property, maintenance, taxes, debt service, fees and 

17 offsetting any budget deficit occurring in the immediately preceding 

17A fiscal year; 

18 b. ··[Establish a contingency fund of 10% of the annual costs of 

19 opemtion of the utility; and 

20 c. ·[Allows]· ""Establish· a surplus of .[1070]. ""5%"" of the 

21 annual costs of opemtion of the utility.]** ***[U'Allow for an 

21A annual increase in surpl'us in an amount equal to 1570 of the amnttal 

21B costs of operation of the utility.U]u. u*Establish a s'wrplus not 

210 exceeding 1570 of the annual costs of opemtion of the utility. *** . 

22 Whenever any municipality solely owning or controlling water

23 works or its own water supply is supplying water to 1,000 or less 

24 billed customers who do not buy water at a bulk rate within any 

25 other municipality, the supplying municipality shall with respect 

26 to such service be exempt from the jurisdiction, regulation and 

27 control of the Board of Public Utilities provided that the revenue 

28 derived from the sale of water outside of its boundaries does not 

29 exceed 25% of its total water revenue. 

30 Whenever any supplying municipality is exempt from the juris

31 diction, regulation and control of the Board of Public Utilities, the 

32 rates charged to the billed customers within any other municipality 

33 shall be the sallle as those charged to customers within the supply

34 ing municipality. Any increase in the water rates shall be autho

35 rized by ordinance. Notice of the second reading of such ordinance 

36 shall be sent by regular mail to billed customers outside of the 

37 supplying municipality at least 1 week prior to the public hearing 

38 for the said ordinance. Such customers sball have an opportunity 

39 to be beard at tbe public hearing. 

40 No rates or cbarges shall include the imposition of any fees in 

41 excess of the cost of water actually URed for any sprinkler system 

42 required to be installed in any residential health care facility pur

43suantto the "Health Care Facilities-Planning-Act," P. L. 1971, 



44 c.136 (C. 26:2H-1 et seq.) and regulations promulgated thereunder 

45 or in any rooming or boarding house pursuant to the "Rooming 

46 and Boarding House Act of 1979," P. L. 1979, c. 496 (C. 55:13B-l 

47 et a1.) and regulations prollJulgated thereunder. Nothing in this 

48 amendatory act sllall pn>clude any municipality from charging for 

49 the actual eost of water main connection. 

1 5. (New ~('ction) ~:'~;[AlIY]'U ""uP'''''An amount not to exceed 

2 331/3% of]""u u*To the extent there £s'*u available""" surplus 

3 revenue collected by a lIlunicipality pursuant to chapter 62 of Title 

4 40 of the Revised Statutes for supplying a utility service ""U an 

5 amount not to exceed 5% of the annual costs of operation of the 

6 uWity*** may be transferred u*annually**"" from the accounts of 

7 the municipal utility amI included in the local budget pursnant to 

8 N. J. S. 40A :4--35. 

1 6. This act shall take effect immediately. 
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STATE OF NEW JERSEY
 
EXECUTIVE DEPARTMENT
 

January 31, 1983 

SENATE BILL NO. 1317 (3rd OCR) 

To the Senate: 

Pursuant to Article V, Section 1, Paragraph 14 of the Constitution, I 

herewith return Senate Bill No. 1317 (3rd OCR) with QY recommendations for 

reconsideration. 

This bill which set limits on the surplus that can be generated through 

the rate structures of certain- local public utilities. and would limit the 

amount of generated surplus that can be used for general municipal purposes. 

These limits would apply to both those municipally-owned utilities which supply 

e1ectr~city, gas, steam or other products or water supplies within their 

corporate limits and those that provide these services beyond their corporate 

limits if their rates are subject, pursuant to law, to the jurisdiction of the 

Board of Public Utilities. 

The bill limits the amount of the surplus which can be·generated by any 

municipal utility to 15% of the annual costs of operation of the utility. It· 

is ill-advised to impose such a rigid limit because the 'extent and effect of 

the possible contingencies which might arise concerning these utilities vary 

greatly. For some municipally-owned utilities which have specialized needs, 

the 15% limit is unduly restrictive and will not allow the utilities to adequately 

prep~re for foreseeable or unforeseeable events which effect their operation. 

It is more sensible to impose a standard which ensures that such a surplus is 

sufficient to allow the reasonable anticipation of any contingencies which may 

occur. Pursuant to this criterion, the burden would be upon the municipal 

utility to justify the amount of the surplus which it intends to generate as 

being reasonable and necessary given its own particular situation and character

istics. 

The bill also allows any municipal utility to transfer an amount not 

exceeding 5% of it~ annual costs of operation to the local budget of the 

municipality. It is reasonable to provide for such a limited transfer of funds 

for those municipally-owned utilities that provide services outside their 

corporate limits and which fall under the jurisdiction of the Board of Public 

Utilities. However, for municipally-owned utilities that provide services only 

I 
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to residents within the borders of the municipality, the need for such a limit 

is not compelling. The municipality itself should be allowed to determine when 

and how much of the surplus of the utility may be transferred over to its 

general budget. If the local residents who are consumers of the services 

provided by the local utility do not like the way in which the utility is 

managed or the rates which are set for it, they have the power to vote out of 

office 'their municipal officials. 

Therefore, I herewith return Senate Bill No. 1317 (3~d OCR) and recommend 

that it be amended as follows: 

Page	 2, Section 1, Lines 29-30: After "surplus" delete "not exceeding 

15% of the annual costs of operation of the utility." and insert 

"sufficient to provide for the reasonable anticipation of 

contingencies which may affect the operation of the utility." 

Page	 3, Section 2, Line 31-32: After "surplus" delete "not exceeding 

15% of the annual costs of operation of the utility.1I and insert 

"sufficient to provide for the reasonable anticipation of 

contingencies which may affect the operation of the utility and 

for an amount which may be transferred from the accounts of the 

municipal utility and included in the local budget pursuant to 

section 5 of this amendatory and supplementary act." 

Page	 3, Section 3, Lines 25-26: After "surplus" delete "not exceeding 

15% of the annual costs of operation of the utility." and insert 

"sufficient to provide for the reasonable anticipation of 

contingencies which may affect the operation of the utility." 

Page	 4. Section 4; Lines 21B-21C: After "surplus" delete "not exceeding 

15% of the annual costs of operation of the utility." and insert 

"sufficient to provide for the reasonable anticipation 

of contingencies which may affect the operation of the utility 

and for an amount which may be transferred from the accounts 

of the municipal utility and included in the local budget 

pursuant to section 5 of this amendatory and supplementary 

act." 

. .']".- . 
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Page 5, Section 5, Line 4: After "servicell insert "which is 

regulated by the Board of Public Utilities pursuant to N.J.S. 

40:62-24 or N.J.S. 40:62-85.2,11. 

Respectfully, 

/s/ Thomas H. Kean .. 
GOVERNOR 

[seal] 

attest: 

/s/ W. Cary Edwards 
Chief Counsel to the Governor 
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