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STATE OF NEW JERSEY
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MUHLER and Assemblyman ROCCO

AN Act to amend the ¢‘County College Contracts Law,”” approved
December 1, 1982 (P. L. 1982, c. 189).

BE 11 ExvacTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 3 of P. L. 1982, c. 189 (C. 18A:64A-25.3) is amended
to read as follows:

3. Purchases, contracts and agreements not requiring advertis-
ing. a. Any purchase, contract or agreenient for tlie performance
of any work or the furnishing or hiring of materials or supplies,
the cost or price of which, together with any sums expended for the
performance of any work or services in connection with the same
project or the furnishing of similar materials or supplies during
the same fiscal year, paid with or out of college funds, does not
exceed the total sum of [$4,500.00] $7,590.00 or, commencing Janu-
ary 1, 1985, the amount determined pursuant to subsection b. of
this section in any fiscal year may be made, negotiated and awarded
by a contracting agent, when so authorized by resolution of the
board of trustees of the county college, without public advertising
for bids and bidding therefor.

b. Commencing January 1, 1985 and cvery two years thereafter,
the Governor, in consultation with the Departmnent of *the* Trea-
sury, shall adjust the threshold amount set forth in subsection a. of
this section in direct proportion to the rise or fall of the Consumer
Price Index for all urban consumers in the New York and North-

eastern New Jersey and the Philadelphia arcas as reported by the

EXPLANATION—Matter enclosed in bold-faced brackets Ethusl in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter.
Matter enclosed in asterisks or stars has been adopted as foliows:
*—Senate committee amendments adopted June 25, 1984.
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United States Department of Labor. The adjustiment shall become
effective on July 1 of the year in which it is reported.

¢. Any purchase, contract or agreement made pursuant to this
section may be awarded for a period of 12 consecutive months, not-
withstanding that such 12-month period does not coincide with the
fiscal year. The Department of Higher Education shall adopt and
promulgate rules and regulations concerning the methods of
accounting for all contracts that do not coincide with the fiscal year.

2. Section 4 of P. L. 1982, c. 189 (C. 18A:64A-25.4) is amended
to read as follows:

4. Contracts and agreements requiring advertising. Every con-
tract or agreement for the performance of any work or the furnish-
ing or hiring of any materials or supplies, the cost or the contract
price of which is to be paid with or out of college funds, not
included within the terms of section 3 hereof, shall be made and
awarded only by the county college after public advertising for
bids and bidding therefor except as provided otherwise in this
article or specifically by any other law. No work, materials or
supplies shall be undertaken, acquired or furnished for a sum ex-
ceeding in the aggregate [$4,500.00F 37,500.90 or commencing Janu-
ary 1, 1985, the amount determined purswant to subscction b. of
section 3 of P. L, 1982, c. 189 (C. 184:644-25.3) except by written
contract or agreement.

*3. Section 5 of P. L. 1982, ¢. 189 (C. 18A:54A-25.5) is amended
to read as follows:

5. Exceptions to requirement for advertising. Any purchase,
contract or agreement of the character described in section 4 niay
be made, negotiated or awarded by the county college by resolution
at a public meeting of its board of trustees without public adver-

a. The subject matter thereof consists of:

(1) Professional services; or

(2) Extraordinary unspecifiable services and products which
cannot reasonably be described by written specification, subject
however, to the rules and regulations of the Board of Higher
Education consistent with open public bidding whenever possible;
or

(3) Materials or supplies which are not available from more
than one potential bidder, including without linitation materials
or supplies which are patented or copyrighted; or

(4) The doing of any work by employees of the county college; or

(5) The printing of all legal notices and legal briefs, records
and appendices to be used in any legal proceeding to which the

county coliegé may be a party; or
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(6) Textbooks, copyrighted materials, student produced publi-
cations and services incidental thereto, library materials including
without limitation books, periodicals, newspapers, documents,
pamphlets, photographs, reproduections, microfilms, pictorial or
graphic works, musical scores, maps, charts, globes, sound record-
ings, slides, films, filmstrips, video and magnetic tapes, other
printed or published matter and audiovisual and other materials
of a similar nature, necessary binding or rebinding of library
materials and specialized library services; or

(7) Food supplies and services including food supplies and man-
agement contracts for student centers, dining rooms and cafeterias
pursuant to rules and regulations of the Board of Higher Fduca-
tion; or

(8) The supplying of any product or the rendering of any ser-
vice by the public utility which is subject to the lurisdiction of the
Board of Public Utilities in accordance with taviffs and schedules
of charges made, charged and exacted, filed with said board; or

(9) Equipment repair service if in the nature of an extraordi-
nary unspecifiable service and necessary parts furnished in con-
nection with such services; or

(10) Specialized machinery or equipment of a technical nature
which will not reasonably permit the drawing of specifications, and
the procurement thereof without advertising is in the public in-
terest; or

(11) Insurance, including the purchase of insurance coverage
and consulting services, which exceptions shall be in accordance
with the requirements for extraordinary, unspecifiable services; or

(12) Publishing of legal notices in newspapers as required by
law; or

(13) The acquisition of artifacts or other items of unique in-
trinsic, artistic or historic character; or

(14) The collection of amounts due on student loans, including
without limitation loans guaranteed by or made with funds of the
United States of America; or

(15) Professional consulting services; or

(16) Entertainment, including without limitation theatrical
presentations, band and other concerts, movies and other audio-
visual productions; or

(17) Contracts employing funds created by student aectivities
fees charged to students or otherwise raised by students not under
the direct control of the college and expended by student organiza-

tions; or
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(18) Printing, including without limitation catalogs, yearbooks
and course announcements; or

(19) Data processing, software programs, systems and service
and the rental or lease of data processing cquipment; or

(20) Personnel recruitment and advertising including, without
limitation, advertising seeking student enrollment; or

(21) Educational supplies, books, articles of clothing and other
miscellaneous articles purchased by a county college bookstore, or
by a service or management company under contract with a county
college to operate a county college book store for resale to college
students and employees; or

(22) Purchase or rental of graduation eaps and gowns and award
certificates or plaques.

b. It is to be made or entered into with the United States of
America, the State of New Jersey, a county or municipality or
any board, body, or officer, agency or anthority or any other state
or subdivision thereof,

c. The county college has advertised for bids pursuant to see-
tion 4 on two occasions and (i) has received no bids on both
occasions in response to its advertisement, or (ii) has rejected such
bids on two occasions because the county college has determined
that they are not reasonable as to price, on the basis of cost esti-
mates prepared for or by the county college prior to the advertising
therefor, or have not been independently arrived at in open competi-
tion, or (iii) on one occasion no bids were received pursuant to (i)
and on one occasion all bids were rejected pursuant to (ii), in what-
ever sequence; any such contract or agreement may then be nego-
tiated by a two-thirds affirmative vote of the authorized member-
ship of the board of trustees authorizing such contract or agree-
ment; provided, however, that:

(1) A reasonable effort is just made by the contracting agent to
determine that the same or equivalent materials or supplies at a
cost which is lower than the negotiated price are not available from
any agency or authority of the United States, the State of New
Jersey or of the county in which the county college is located, or any
municipality in close proximity to the county college ;

(2) The terms, conditions, restrictions and specifications set forth
in the negotiated contract or agreement are not substantially differ-
ent from those which were the subject of competitive bidding pur-
suant to section 4; and

(3) Any minor amendment or modification of any of the terms,
conditions, restrictions and specifications, which were the subject

of competitive bidding pursuant to section 4 of this act, shall be
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5
stated in the resolution awarding such contract or agreement; pro-
vided, further, however, that if on the second occasion the bids
received are rejected as unreasonable as to price, the county college
shall notify each responsible bidder, submitting bids on the second
occasion of its intention to negotiate and afford each such bidder a
reasonable opportunity to negotiate, but the county college shall
not award such contract or agreement unless the negotiated price is
lower than the lowest rejected bid price submitted on the second
occasion by a responsible bidder, is the lowest negotiated price
offered by any responsible vendor, and is a reasonable price for
such work, materials, supplies or services.

‘Whenever a county college shall determine that a bid was
not arrived at independently in open competition pursuant to sub-
section ... c. (i1) of section 5, it shall thereupon notify the
county prosecutor of the county in which the county college is
located and the Attorney General of the facts upon which its
determination is based and, when appropriate, it may institute
appropriate proceedings in any State or federal court of competent
jurisdiction for a violation of any State or federal antitrust law or
laws relating to the unlawful restraint of trade.*

*[3.J* *4.* Section 6 of P. L. 1982, c. 189 (C. 18A:64A-25.6) is
amended to read as follows:

6. Emergency purchases and contracts. Any purchase, contract,
or agreement may be made, negotiated or awarded by a county
college without public advertising for bids and bidding therefor,
notwithstanding that the cost or contract price will exceed
[$4,500.00] $7,500.00 or, commencing January 1, 1985*,* the amount
determined pursuant to subsection b. of section 3 of P. L. 1982, c.
189 (C. 184:64A4-25.3), when an emergency affecting the health,
safety or welfare of occupants of college property requires the
immediate delivery of the materials or supplies or the performance
of the work, provided that such purchases, contracts or agreements
are awarded or made in the following manner:

a. A written requisition for the performance of such work or
the furnishing of materials or supplies certified by the employee
in charge of the building, facility or equipment where the emer-
gency occurred, is filed with the contracting agent or his deputy
in charge describing the nature of the emergency, the time of its
occurrence, and the need for invoking this section. The contracting
agent, or his deputy in charge, being satisfied that the emergency
exists, is hereby authorized to award a contract for said work,
materials or supplies.

b. Upon the furnishing of such work, materials or supplies in
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accordance with the terms of the contract or agreement, the con-
tractor furnishing such work, materials or supplies shall be entitled
to be paid therefor and the county college shall be obligated for
said payment.

c. The board of trustees may prescribe rules and procedures to
implement the requirements of this section.

*[4.J* *5.% Section 16 of P. L. 1982, ¢. 189 (C. 18A:64A-25.16) is
amended to read as follows:

16. Guaranty to accompany bids; amount. There may be re-
quired from any person bidding on any purchase, contract or
agreement, advertised in accordance with law, that the bid be
accompanied by a guaranty payable to the county college that, if
the purchase, contract or agreement is awarded to him, he will
enter into a contract therefor and will furnish any performance
bond or other security which may be required pursuant to section
17. The guaranty shall be in the amount of 10% of the bid but not
in excess of $20,000.00, except as otherwise provided herein, and
may be given, at the option of the bidder, by certified check,
cashier’s check or bid bond. For a construction contract the guar-
anty shall be in the amount of 10% of the bid. In the event that
any law or regulation of the United States imposes any condition
upon the awarding of a monetary grant to any county college, which
condition requires a guaranty in an amount other than 10% of the
bid or in excess of $20,000.00, the provisions of this section shall
not apply and the requirements of the law or regulation of the
United States shall govern.

The college may require a bid guaranty alone without also
requiring a performance bond or other security in the contract.

*[5.J* *6.* Section 19 of P. L. 1982, ¢. 189 (C. 18A:64A-25.19) is
amended to read as follows:

19. Award of purchases, contracts or agreements. All purchases,
contracts or agreements which require public advertisement for
bids shall be awarded by the board of trustees to the lowest re-
sponsible bidder.

Prior to the award of any other purchase, contract or agreement
the estimated cost of which is [$1,000.00] 20% or more of the
amount set forth in or, commencing January 1, 1985, 20% of the
amount determined by the Governor pursuant to *subsection b. of*
section 3 of P. L. 1982, ¢. 189 (C. 184:64A4-25.3), the contracting
agent shall, except in the case of professional services, solicit
quotations therefor whenever practicable, and the award thereof

shall be made, in accordance with section 3, on the basis of the
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lowest responsible quotation received which is most advantageous
to the county college, price and other factors considered; provided,
however, if the contracting agent deems it impractical to solicit
competitive quotations or having sought such quotations deter-
mines that the award should not be on the bhasis of the lowest
quotation received, the contracting agent shall file a statement of
explanation of the reason or reasons therefor which shall be placed
on file with such purchase, contract or agreement.

*6.J* *7.* Section 25 of P. 1. 1982, ¢. 189 (C. 18A:64A-25.25) is
amended to read as follows:

25. In the preparation of plans and specifications for the con-
struetion, alteration or repair of any building by a county college,
when the entire cost of the work and materials will exceed
F34.500.000 £7,500.00 or, commencing January 1, 1985, the amount
determined pursuant to subsection b. of section 3 of P. L. 1982,
c. 189 (C. 184 :64A4-25.3), separate plans and specifications may be
prepared for each of the following to include all work and materials
related therecto or to he performed or furnished in connection there-
with:

(a) The plumbing and gas fitting work;

(b) The heating and ventilating systenis and equipment;

(e¢) The electrical work, including any electrical power plants;

(d) The structural steel and ornamental iron work;;

(e) All other work and materials required for the completion
of the project.

The contracting agent shall advertise for and receive in the
manner provided by law (1) separate bids for each of the foregoing
categories (a) through (e) or (2) bids for all work and materials
required to complete the entire project if awarded as a single
contract or, (3) both. All bids submitted shall set forth the name
or names of, and evidence of performance security from, all sub-
contractors to whom the bidder will subcontract the work deseribed
in the foregoing categories (a) through (e).

Contracts shall be awarded to the lowest responsible bidder. In
the event that a contract is advertised in accordance with (3)
above, the contract shall be awarded in the following manner: if
the sum total of the amounts bid by the lowest responsible bidder
for each category (a) through (e) is less than the amount bid by
the lowest responsible bidder for all the work and materials, the
county college shall award separate contracts for each of such
categories to the lowest responsible bidder therefor, but if the sum
total of the amount bid by the lowest responsible bidder for each

category is not less than the amount bid by the lowest responsible
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bidder for all the work and materials, the county college shall award
a single contract to the lowest responsible bidder for all of such
work and materials. In every case in which a contract is awarded
under (2) above, all payments required to be made under the
contract for work and materials supplied by a subcontractor shall,
upon the certification of the contractor of the amount due to the
subcontractor, be paid directly to the subcontractor.

*[7.J* *8.* Section 27 of P. L. 1982, c. 189 (C. 18A:64A-25.27) is
amended to read as follows:

27. Any county college may, by resolution of it~ board of trustees,
authorize the sale in the following manner of its personal property
not needed for college purposes;

a. If the estimated fair value of the property to be sold exceeds
[$2,500.007 $7,500.00 or, commencing January 1, 1985, the amount
determined pursuant to subsection b. of section 3 of P. L. 1982,
c. 189 (C. 184 :644-25.3) in any one sale and the property does not
consist of perishable goods, it shall be sold at public sale to the
highest bidder.

b. Notice of the date, time and place of the public sale, together
with a description of the items to be sold and the conditions of sale
shall be published once in a legal newspaper. Such sales shall he
held not less than seven nor more than 14 days after the publication
of the notice thereof.

¢. Personal property may be sold to the United States, the State
of New Jersey, another county college or to any body politic by
private sale without advertising for bids.

d. If no bids are received, the property may then be sold at
private sale without further publication or notice thereof but in
no event at less than the estimated fair value; or the county college
may, if it so elects, reoffer the property at public sale. As used
herein, “estimated fair value” means the market value of the prop-
erty if sold by a willing seller to a willing buyer less the eost to
the college of continuing to store or maintain such property.

e. A county college mayv reject all bids if it determines such
rejection to be in the public interest. In any case in which the
college has rejected all bids, it may readvertise such personal
property for a subsequent publie sale. If it elects to reject all bids
at a second public sale pursuant to this section, it may then sell
such personal property without further publication or notice
thereof at private sale, provided that in no event shall the nego-
tiated price at the private sale be less than the amount of the
highest bid rejected at the preceding two public sales, and provided
further that in no event shall the terms or conditions of sale be

changed or amended.
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f. If the estimated fair value of the property to be sold does not
exceed [$2,500.00] $7,500.00 or, commencing January 1, 1985, the
amount determined pursuant to subsection b. of section 3 of P. L.
1982, c. 189 (C. 184 :644-25.3) in any one sale or the property con-
sists of perishable goods, it may be sold at private sale without
advertising for bids.

*[8.]* *9.* Section 28 of . L. 1982, c. 189 (C. 18A :64A-25.28) is
amended to read as follows:

28. Duration of certain contracts. A county college may only
enter into a contract exceeding 12 consecutive months for the:

a. supplying of:

(1) fuel for heating purposes for any term not exceeding in the
aggregate three years; or

(2) fuel or oil for use in automobiles, autobuses, motor vehicles
or equipment for any term not exceeding 1n the aggregate three
years; or

b. plowing and removal of snow and ice for any term 1ot exceed-
ing in the aggregate three years; or

¢. collection and disposal of garbage and refuse for any term
not exceeding in the aggregate three vears: or

d. data processing programs, systems and services or rental or
lease of data processing equipment for any term of not more than
five years; or

e. insurance for any term of not more than three years; or

f. leaging or service of automobiles, motor vehicles, electronie
communications equipment, machinery and equipment of every
nature and kind for any term 1ot exceeding in the aggregate five
years; provided, however, such contraets shall be entered into only
subject to and in accordance with the rules and regulations promul-
gated by the Board of Higher Iiducation; or

g. supplying of any product or rendering of any service by a
telephone company which is subject to the jurisdiction of the Board
of Public Utilities for a term not exceeding five years; or

h. the providing of food supplies and services, including foed
supplies and management contracts for student centers, dining
rooms and cafeterias, for a term not exceeding three years; or

i. the performance of work or services or the furnishing of ma-
terials or supplies for the purpose of conserving energy in buildings
owned by, or operations conducted by, the contracting unit, the
entire price of which is to be established as a percentage of the
resultant savings in energy costs, for a term not exceeding 10 years;
provided that a contract is entered into only subject to and in ac-

cordance with rules and regulations adopted by the Department of
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Energy establishing a methodology for computing energy cost sav-
mgs; or

j. any single project for the construction, reconstruction or re-
habilitation of a public building, structure or facility, or a public
works project including the retention of the services of an architect
or engineer th connection with the project, for the length of time
necessary for the completion of the actual construction; or

k. the management and operation of bookstores for a term nol
exceeding five year*[s.]*

*. custodial or janitorial services for any term not exceeding in
the aggregate three years.*

All multi-year leases and contracts entered into pursuant to this
section, except contracts for the leasing or servicing of equipment
supplied by a telephone company which is subject to the jurisdietion
of the Board of Public Utilities or contracts and agreements for
the provision of work or the supplying of equipment to promote
energy conservation and authorized pursuant to subsection i. of this
sectiom, shall contain a clause making them subject to the avail-
ability and appropriation annually of sufficient funds to meet the
extended obligation or contain an annual cancellation clause.

*[9.J* *10.* This act shall take effect immediately.
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resultant savings in energy costs, for a term not exceeding 10 years;
provided that a contract is entered into only subject to and in ac-
cordance with rules and regulations adopted by the Department of
Energy establishing a methodology for computing energy cost sav-
ings; or

j. any single project for the construction, reconstruction or re-
habilitation of a public building, structure or facility, or a public
works project including the retention of the services of an architect
or engineer in connection with the project, for the length of time
necessary for the completion of the actual construction; or

k. the management and operation of bookstores for a term not
exceeding five years. All multi-year leases and contracts entered
into pursuant to this section, except contracts for the leasing or
servicing of equipment supplied by a telephone company which is
subject to the jurisdiction of the Board of Public Utilities or con-
tracts and agreements for the provision of work or the supplying
of equipment to promote energy conservation and authorized pur-
suant to subsection 1. of this section, shall contain a clause making
them subject to the availability and appropriation annually of suffi-
cient funds to meet the extended obligation or contain an annual
cancellation clause.

9. This act shall take effect immediately.

STATEMENT

This bill amends the “County College Contracts Law,” (P. L.
1982, c. 189; C. 18A:64A-25.1 et al.) to increase the bid threshold
from $4,500.00 to $7,500.00. The bill also increases the quotation
ceiling to 20% of the bid ceiling. These increases recognize the re-
duced purchasing power which has resulted from inflation over the
last several years and is consistent with similar legislation enacted
in 1983 for the public schools.

Finally, the bill also amends current law to permit contraects
greater than 12 months in duration for certain energy conservation
projects. Guidelines for these contracts have been established by
the Department of Energy pursuant to P. L. 1981, c. 551.

Rl673 2?/9&9)



ASSEMBLY HIGHER EDUCATION AND REGULATED
PROFESSIONS COMMITTEE

STATEMENT TO

ASSEMBLY, No. 1673

STATE OF NEW JERSEY

DATED: APRIL 30, 1984

This bill amends the “County College Contracts Law,” (P. L. 1982,
c. 189) to raise the bid threshold for county college contracts from
$4,500.00 to $7,500.00 and to change the ceiling for quotations irom
$1,000.00 to 20% of the bid ceiling. The bill also provides that begin-
ning in January, 1985, the Governor, in consultation with the Depart-
ment of Treasury, will adjust the bid threshold every two years in
proportion to the rise or fall of the New York and Northeastern New
Jersey/Philadelphia Consumer Price Index.

Under current law, couuty colleges are required to advertise and
solicit bids for any purchase or work the cost of which will exceed
$4,500.00. Under Assembly Bill No. 1673, this amount is immediately
raised to $7,500.00 and will be adjusted automatically every two years.
Also under current law, a county college is required to solicit quotations
whenever practicable for any purchase or work the cost of which will
exceed $1,000.00. This bill changes that figure to 20% of $7,500.00 or
the adjusted amount.

Assembly Bill No. 1673 also provides that if a county college wishes
to sell its personal property, it may do so privately without advertising
for bids if the value of the property does not exceed $7,500.00. The
present requirement is that its value not exceed $2,500.00.

Finally, Assembly Bill 1673 amends the enrrent law on multi-year
contracts to allow such contracts for certain energy couservation pro-
jects, construction and reconstruction projects and the management

and operation of bookstores.



SENATE EDUCATION COMMITTEE
STATEMENT TO

ASSEMBLY, No. 1673

with Senate committee amendments

STATE OF NEW JERSEY

DATED: JUNE 25, 1984

Provisions:

As amended by the committee, this bill amends the “County College
Contracts Law,” (P. L. 1982, ¢. 189) to raise the bid threshold for county
college contracts from $4,500.00 to $7,500.00 and to change the ceiling
for quotations from $1,000.00 to 20% of the bid ceiling. The bill also
provides that beginning in January, 1985, the Governor, in consultation
with the Department of Treasury, will adjust the bid threshold every
two years in proportion to the rise or fall of the New York and North-
eastern New Jersey/Philadelphia Consumer Price Index.

Under current law, county colleges are required to advertise and
solicit bids for any purchase or work the cost of which will exceed
$4,500.00. Under Assembly Bill No. 1673, this amount is immediately
raised to $7,500.00 and will be adjusted automatically every two years.
Also under current law, a county college is required to solicit quotations
whenever practicable for any purchase or work the cost of which will
exceed $1,000.00. This bill changes that figure to 20% of $7,500.00 or
the adjusted amount. These increases recognize the reduced pur-
chasing power which has resulted from inflation over the last several
years and is consistent with similar legislation enacted in 1983 for the
publie schools.

Assembly Bill No. 1673 also provides that if a county college wishes
to sell its personal property, it may do so privately without advertising
for bids if the value of the property does not exceed $7,500.00. The
present requirement is that its value not exceed $2,500.00.

In addition, the bill changes the current law on multi-year contracts
to allow such contracts for certain energy conservation projects, con-
struetion and reconstruction projects and the management and opera-
tion of bookstores. It also clarifies the exemption from bidding by book-
stores by specifying that purchases for college bookstores made by
private bookstore management companies are exempt.

Finally, the bill amends current law to permit contracts greater than
12 months in duration for janitorial services and for certain energy
conservation projects. Guidelines for energy conservation contracts
have been established by the Department of Energy pursuant to P. L.
1981, e. 551.

With the amendmeiits, this bill 1s identical with S-1780.
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CEAPTER 12 EﬁERGY CONSERVATION MEASURES FINANCING

SUBCEAPTER 1 METHODOLQGY FOR COMPUTING ENERGY COST SAVINGS

14A:12-1.1 Scope

This subchapter shall apply tao all contracts for the
performance of work or se:vices.or the furnishing o; matarials
or supplies for the purpose of cons;rving energy in buildings
owned or cocperations conducted by those entities subject to
the provisions of the Local Public Contracts Law, P.L. 1971,
e. 198 (R.J.S.A. 40A:11=15), as amended by P.L. 1981, <c. 551,
the entire price of which contracts is established as a

percentagde of the resulting energy cost savings.

14A:12-1.2 Purpose

This subchaptar fulfills the requirements of saction 13(12)
of P.L. 1981, <. 551, hy establishing a methodology for
camputing the energy cost savings associatad with contracts
for the furnishing of energy conserving reanovations on a

shared-savings or guaranteed-savings basis.

14A:12-1.3 Definitions

The following words and tarms when used in the context
of this subchapter, shall have the follcowing moaninésvunless
the context clesarly indicatas cthc:wi#e.

"Annualized price™ means thq/$vi£aqe price of fuel to

the user during the base perioed.



"Base period” means the preceding calendar year,
preceding fiscal fear, preceding i2 month pericd, or any
consecutive periacd of time greater than one yearxr speéifically
agreed upon by: the firm and user which sezves as the
sta;da:d for mcasu:.n;nt.of energy consumption and energy
savinqs.due to energy cépse:vinq renovations.

“Completa enerxgy audit™ means an ehe;gy audit conductad
'in accogrdance with the requirements of N.J.A.C. 14A:12-1.5
(a) 3. |

"Current cost™ means the most recent delivered price of
fuel ts the user f£for the pericd cf claimed savings.

"Degree days™ means anx index foé measuremant of
differances inx energy usage due sclely tx differences in
weather conditions and equals tha daily difference between
65 degrees P and the cutdcer meax daily temperature.

'ncpt#tnont"mnans'the'Now'Jh:sey Department of ane:gy;

"Exergy conserving rencvaticna™ means any equipment,
sa:ﬁicas, wari, materials or supéliea, or comhination thereof
:ﬁ:nished by a firm and agraed upox by the user, for the
purpeose cf conserving energy in buildings cwned or operations
égnductai by = user.

"Energy cost savings™ means enezgy savings converted
ints dagllar savings.

*"Energy savings”™ means the amcunt in enargy units
(e.g., BTUs, kilowatts) of emergy saved by anm enaexgy conserviag

ranavation.



"Firm" means a vendor engaged in ﬁhe business of
ﬁuznishiﬁg energy conserving renovations to users through
a shared-savings or guaranteed-savings program, and includes
all repraseﬁtitives, agents, assignees, and'cther'bersons
or entities performing activities for or acting on behalf
of the vendor.

'Gua:aﬁteed-savings"means a pragram ian which a £irm
guarantees a user a pradetermined reduction in energy costs
and warrants that the energy costs of the user plus all
costs of th; energy conserving renovations pravided by the
firm will be lass than the use:'s.nc:mal energy costs minus
the cost reducticns providad for in tha pragram.

*Shared-gavings” means x program in whichk the scle
sQurce Jdf payment £for anergy conserving renavations providad
by a fiirm is.& pradetarminaed percentage aof the energy caost
savings of ﬁhcvuse: resulting £from the anergy conserving
renavaticns.

*"Tsarc™ means a municipality, county or other antity
subject ta the provisions of PF.L. 1971, <c.198 (N.J.S.A.
.403:Tr-15), as amendad by P.L. 1987, <. 551, aentering into |

. @ shared-savings or guarantaed-savings contract with a firm.

CT4R:12-1.4 Pre—-cantract phasa
(&) Prior to entering into any coatzact pursuant to
¥T.2.C. T4A:12=1.5 for the furnishing of anergy

conserving renovations, the following requirements shall



b.e fulfilled: ’

1. P#eliminary assessment of the energy consumption
Patterns and energy conservation renovation needs of the
user: The assessment may taka the form of ’a. self~-audit
conductad by the user, an energy audit performed by an
independent auditor, an energy audit pe:fcmed.' by all
firms as-a condition of participation in a pre-Request For
Bids Confarence or an enexgy audit pezfomed.. by all firms
as part cﬁ' x p’:'e-qualifica.ticn. procadure conducted in
;;cco:danc& with N.J.S.A. 40A:11T-25. Any meetings, discussicns
sr other contact with £irms during the prelimimary assessment
shall conform tas the :eq_ni,:anenti of the Local Public
Contracts Law, P’.:.S-&- 403:7T7T=7 et sag. The preliminary
assessment shall be tailgred to the needs of the user and
shall pravide the uée: withk the fallewing ianformation:

i. A descripticn ¢f the building(s) audited,
including but oot Limited toc level of cceupancy, schadule of
cperating heurs, and size ix sguare faet:;

ii. ZAn inventaory and deascription of the
bBuilding components and equipment affacting ‘energy consumption;

iii. Base perisd energy consumption data.

The infcrmation shall be presantad as follows:
(1) z.a.c:ta:sfinfluencing’ base pericd
energy consunpti;:n (.9~ dagraeae days, building operating
schadules, aeaquipment installation ar rsmoval, building

rancvaticns) shall be identified and £he affact of aach



(2) Consumption data shall be;

(A) Reported separately for each
component type (e.g9., for electricity, fuel o0il, natural
gas); and

. (B) sStated in energy units, BTUs
and dollazs;
iv. A description of the suggested energy
conserving :snov;tionsr
v. The projected impact of the suggested
ane:éy conserving renovations on base period enerxgy
consumpticon and ene:éy casts; and
vi. The projectad energy savings, BTU savings
and energy cast savings which will be geanaratad by the
suggestad energy conserving renovaticns;
2. Bidding: Upon éanpleticc cf the preliminary
assessment spacifiad in (a)T above, the user shall solicit
bids in accordance with the :tqnizﬁnents of the Local

PFublic Contracts Law, 40A:T1-1 at seq.

14R:T2-T.& Contract phase

(a) ALL cant:zcts’ani madifications ther=af for the
furnishing of energy cunserving renavations shall meef,
in additionr te the requirements gf the Laocal Public
Contracts Law, N.J.S.A. 403:11-1 et sag. and ragulations
promulgat§¢ theraunder, the minimum regquirements stated

Below. The f£irm and user may agrse to any additional



terms or conditions which do net limit, contradict or
abrogate the said minimum reqgquirements and which comply
with the applicable provisions of the Local Public Contracts
Law, N.J.S.A. 40A:1T1=1 et saqg. and regulations promulgated
theraunder. -

1. Be reduced to writing;

2. Stats the term or duration, which shall not
excead ten years;

3. Require the £irm ta conduct a complete enexgy
audit and to furnish the user with a complete energy audit
repart. The complets enargy audit repezrt shall include but
not be limitad ta the follawing:

i. X descriptiaon of the building(s) auditad,
including .but zat Limi.teé'ta informaticon ccn-ce:ningr I.eve.f.
of sccupancy, schedule of sperating haurs, and size in
'sq_ua:o Lfaat;

if. an .tmm:o:r and dascription of the
bBuilding components and eq_uii:nantvaffecting' energy
consumption;

tii. Base pericd cansumpticn data. ‘!hé
i;tama.tiom shall be presentad as follows:

(I) Eacta:i influencing base pericd
energy consumption (e.g., dagree days, building opeza.f:i.ng:
schedules, equipment insté.llatioa sr ramoval, building
rencvations) shall be identifiad. Thae effect of each factor

shall be baoth gquantified and discussad individually; and



(2) cConsumption data shall be:
(A) Reported separately for each

component type (e.9., for electricity, fuel ¢il, natural

gas); and
(B) Statad in energy units, BTUs
and dollazs;
ivy. & precise description of the proposed
anergy consarving ranovations, iancluding but not limited to
equipment specifications, rsgquired modifications to oz
altaration of the huil¢ing stzucture, enginsering drawings,
ihstallaticn pracaduras and schadules, and astimated equipment
.and installation caosts, as apprapriate to the particular
caser
g The projectad impact of each major enezgy
ccnaoxving':;ncvatian.ani.cf the total program éf'ene:gy
caus&:ving::ana&a:ions on base periscd anergy consunpticn‘
" and anaergy costs;: and
vt. The projactad eanezrgy savings, BTU savings
and energy cast savings which will be generatad by the
propesed energy conserving rsnovations;
‘4. State a specific method of accounting for.
energy savings due to the anergy conserving renavations:
£. The firm shall employ, alone or in
combhination, as appropriate, the tollcwing:
(T) TIndividual metering: The effect of

-

each energy conserving rancvation on eneryy savings shall



be determined, where feasible, by individually metering
each energy conserving renovation;

(Z) Calculating energy savings: In the
event that (a)4i(1) of this section is nat feasible the

-

effact of each energy conserving renovation on energy savings
shall b; determined by calculating the amount of ene:g&
savings attributable toc each energy conserving renovation.
Calculations shall be based upen billings from utility or
cther anergy suppliers, readings from energy meters, and/or
measyraemants of energy starage facilities;
(2) SNermalization: AllL energy savings

Broducaed by enexgy canse:yidg renavations which are affected
by degrase day changes shall be narmalized using the follow-
ing: dJdagzee day mothc&rr modified degraa day methcdf}
bin nethodr. Energy consumed by energy consezving
ranavaticns that are affacted by degrae day changes cr the
base pericd equivalaent of such energy conse:ving :ancvaﬁions,
for usaeas ather than space heating or coeling shall be
&¢iscauntad hefarae comparinq—ene:gy consumptiocon data using
the dagree day nathcir modified dagrae day methad:or bin
- meathod.

5. Raquire energy Qavinqs detarmined in (a)4
zbove: t; be convertad tao BTT savingsrr}

6. Require the energy savings determined in (a)4

above to be convertad te energy <Sost saviangs as follows:

i. BEnergy cost savings shall be equal to



enexgy savings adjusted by an energy cost factor. The
energy cost factor may include but shall not be limited to:
) (1) Current cost; or
(2) Annualized price.

ii. The calculations of enexgy cost ﬁavings
shall be stated and. explained to the user.

7. Contain a praovisiom including or excluding
the cost of metering in the cost ¢f the energy consefving
:enoviticns, in the event that metaring is used pursuant
te (a)3 o= (3)47

8. Contain a provisian incerporating changes in
suck factors -as damand chargas, power factors, time-of-day
usage, delivery schedules, as appropriate, in the calculation
of energy savings, BTU savings, and energy cost saviags, °
in the event that fuel cr uwtility billing is not based
orx energy usage’r B

$. Containr a provisien including or excluding
fuel adjustment clauses, in the event that tha current
cast meathad specified in (a)8i(1l) above is used in the
camplete energy audift report to convert enargy saviiqs
into energy cost saviags;

1¢. Specify the extant tos which the firm may have
access ta and cantrcocl aver the sperationx of equipment and
facilities of the user; |

tf. Require the firm to familiarize perscnnel of

the user with the operation and functions of the enexgy



conserving renovations;

12. Identify and provide a method of adjustment to
account for variations ia conditionms or sitﬁations which
may affact energy consumﬁtion ani,eneﬁéy savings (e.g.,
activities affecting energy conservation undextaken by the
user independent of the £irm and not caused by the energy
conserving renaevaticonsg, changes i& building use or
oparating schedules, installaticn oz remaval of equipﬁent,
additicons to or altaration of building structure).

' Appropriate adjustments may be made to base period or
current anexrgy consumption data to reflect such conditions
of sitzatiqns;

t3. Define acéeptahle-linits £for variations in
insgtallad quipnent.pe:téznanc&. aparating conditions and
health, safety and comfort levels, and require thé girm to
mainptaix eperations within said Limies; |

14. Require the firzm to p:n?ide, at ne caost to the
user, malntenancs, repair and replacament, and enezgenc?
sarvices with.:aspegg ts the enargy conserving :eqcvation§'
ez pertions therecf, in the ev;nt.that the firm retains
awne:skipAﬁz ox control aver the aenerxrgy consarving renovations.
The firm shall agree to service all prsblems regarding
m&intanahce, reﬁii: and replacement, and emergency serviceas
withinx Z4 hours of notificatiom by the user sa as to
aliminat& any intarruption in the operatiom of the user's

facilities or essential equiphent.c: any adverse affect on



ﬁealth; safety and comfort;

1S. State that payment £or energy savings
generatad by’éha energy conserving renovations shall be
required of the user only in the following circumstances
~an& that no other payment shall be :équi:a&;

i. The energy savings have actually
occurrad. Ng payment shall be raguired of the_use: until
the energy conserving removaticons have genarated energy
savings for the user; and

ii. The payment required is consistent #ith.
the enexgy savings generated. Ne payment shalll be required
of the usar which is dispﬁopo:tionate tc the energy savings
ganeratad hy the energy conserving zeancvatiaons;

Té. Cantain indemnification, insurance ar other
‘provisions :aqa:&ing payment or reimbursement for inju:y ta
persons, or damage ar iass af propezty, as the parties deem
appropriate;

T7. Specify that the ﬁi:n‘shall.fg:nish menthly
sunmaries cf energy consumpticn, energy savings, BTU savings
#nd.cne:gy'cost savings to the user. Calculatiens shall
be made in acéc:danca with (a)4, (a)S, and (a)e above;

t§. State the grounds for tarminaticn of the
contract by the user ocr the firm priscr toc the conclusion
of the term. the:fcllowinQ'g:cunds.shall be specifically
included:

i. Termination by buysut: The user shall



be permitted to terminate the contract at the user's
election at any time during the term of the contract by
Purchasing the energy ccnse:viﬁq‘:encvaticn in accordance
with a schedule of prices or, if no price schedule is
established, fair market value. !h§ right to termination
By Buycut and the schedule of pricaes shall be exprsssly
stated in the contzact.

1%~ Require the firn.tc remove or disposa of
the energy conserving renavaticn at the conclusion of the
contract term unless the user axarcisaes an option to
puzchase, pursuant to (&) 18i; and

20. Specify the manner inx which disputes ares to

ba resclved.

T tne Dapartment adopts the energy estimating methads of
the American Society cf Heating,. Refrigerating and Air-
Canditioning Engineers, Inc-,-coutained in ASHRAE éystens
Velume, Section ﬁ, Chapter 43 (198Q0), with respect to the
;c:ﬁalizafion cf energy savings by the dagrse &ay'method;
madified degree day method and bin method.

énpies of the document nay‘be obtained f£rom the sponsarx

at: ASHRAE, Inc., 179T Tullie Circle, N.E., Atlanta,

Geargia 303Z%.



Tt The Department adopts the conversion factors of the
Aﬁe:ican Seciety of Heating, Refrigerating and air-
Conditioning Engineers, Inc., contained in ASHERAE Systems
Volune; séctioﬁ fV,HChAptei 47 (1980), with respect toc

the conversion of energy savings te BTU savings.

14A:12=1.6 !schnical’assistanc&
The Department shall be available to provide technical
assistance te users in connectian with matters included in

thiz subchapter.



NEW JERSEY DEPARTMENT OF ENERGY
SHARED SAVINGS FINANCING OF ENERGY CONSERVATION MEASURES
SELECTION PRCCESS FOR ENERGY SERVICE COMPANIES

INTRODUCTION

The New Jersey Department of Energy has adopted regulations which are
to be used to measure the energy cost savings resulting from shared
savings agreements (N.J.A.C. 14A:12-1). The regulations were promulgated
in response to an amendment to the Local Public Contracts Law (N.J.S.A.
40A:11-15 as amended by P.L. 1981, c. 551) which enables certain entities
("users") to conclude shared savings contracts for terms of up to ten
years. They provide for payment out of energy cost savings with no "up
front cost" to the user.

Users that are subject to the requirements and procedures of
competitive bidding laws must ensure that their selection processes
comply with the conditions contained in those laws. Thus, the first task
of the user is to determine whether the contract must be bid or whether
it falls within an exception to the bidding requirements (e.g.,
extraordinary unspecifiable services pursuant to N.J.S.A. 40A:11-2(7)).

In the bid situation particular care should be taken to ensure that
all potential bidders receive an equal opportunity to participate in any
pre-bid activities. In cases where compliance with the Local Public
Contracts Law does not apply, the requirements contained in N.J.A.C.
14A:12-1 might, nevertheless, be used as a checklist or be incorporated
by reference into the contract.

CHOOSING AN ENERGY SERVICE COMPANY (ESCo)

An outline of some criteria that might be helpful in evaluating the
overall capabilities of the ESCos follows:

USER OBJECTIVES AND EVALUATION CRITERIA
USER'S 0BJECTIVE EVALUATION CRITERIA

Highest-yielding, most effi- TECHNICAL COMPLETENESS/Bid or proposal
cient bid(competitive) or pro- should cover -all systems and require-
posal(non-competitive) which ments and all savings opportunities.
neither defers good savings '

opportunities nor precludes PROJECT INVENTORY/Identify specific
exploiting new opportunities actions to be taken referencing the

as technology advances. walk-through audit.

PROJECT YIELD/ESCo identifies cash flow
by project year to user, investor and
ESCo.



Reasonable price.

Insure project integrity
including ability to adapt

to unforeseen events and to
manage foreseen contingencies
which would affect energy
savings.

Make sure proposed work is
completed.

FUTURE OPTIONS/Bid or proposal should
permit system adaptation as new
technology develops.

REAL PROJECT/Bid or proposal should
correspond to the energy audit results
in scope, savings and cost/price.

PROJECT COST BREAKDOWN/Data needed to
calculate yields and the calculations
should be provided to user.

CONTRACTUAL BASIS/Look for strength,
completeness, applicability and
adaptability of proposed contract.
Look for ESCo willingness, ability and
attitude toward developing/using
contract that meets user needs.

PROJECT PERFORMANCE ASSURANCE/Look for
bonding, equipment warranties and
savings insurance.

WINDFALL PROTECTIONS/Look for proposed

-methods to protect user and project

from large, unanticipated increases or
decreases in fuel prices or general
price levels.

PROJECT TEAM APPROACH/Bid or proposal
should identify who will do what work
and the general implementation plan.

TEAM QUALIFICATIONS/Provide information
showing experience and performance
records.

TEAM INCENTIVES/Arrangements should
give team incentive to maintain and
improve project performance. (Team at
this point includes user.)

Since many factors affect the ultimate success of an energy services
contract, the primary concern of the user should be to negotiate a shared
savings contract that best suits the needs of his facilities.

Therefore, before an ESCo is selected and the contract is signed, the
user must obtain information concerning the scope of the project to be
undertaken. This data is necessary to apprise the ESCos of the nature of
the project and the problems in the user's facilities. Without this

D



data, it will be difficult for the user to develop a sufficiently
specific RFP (in the case of contracts subject to the bidding
requirements of N.J.S.A. 40A:11-1) or evaluating proposals submitted by
interested ESCOs (in the case of contracts that are not bid). As a
result, the requested or proposed project may bear little resemblance to
the actual needs of the user. _ .

PRE-CONTRACT PHASE (N.J.A.C. 1l4A:12-1.4)

The user is required to secure a preliminary assessment (audit) of
the facility (N.J.A.C. 14A:12-1.4) as a means of aobtaining initial data.
The preliminary assessment may be conducted, for example, by the user, an
engineering firm or the ESCos interested in the project. Since the
results of the preliminary assessment will often form the basis of the
ESCos' bids (competitive) or the ESCos' proposals (non-competitive), it
is important that these companies "walk through™ the facility at an early
stage. "Walk through" audits should be provided free of charge to the
user. Selection of the ESCo is made on the basis of the most responsive
bid (where competitive bidding is used) or proposal (where no competitive
bid is required).

CONTRACT PHASE (N.J.A.C. 14A:12-1.5)

The shared savings regulations specify a number of factors that must
be addressed in any contract concluded by a user and an ESCo (N.J.A.C.
14A:12-1.5). The most important are the provisions related to the
measurement of baseline energy consumption data and modification thereof,
and the determination of projected savings and of savings split. As part
of this process the ESCo is required to conduct an energy audit of the
facility. Payment for the cost of the full energy audit is included in
the contract by the ESCo selected for the project. If the owner
terminates the selection process after the energy audit is performed but
before finalizing the contract, the user pays for the audit. Other terms
‘that must be addressed are the duration, special funding requirements
(e.g., "funding out", buyout schedule, payment schedule), servicing of
equipment, and the method of dispute resolution.

The New Jersey Department of Energy has adopted the energy estimating
methods of the American Society of Heating, Refrigeration and Air
Conditioning Engineers, Inc. It is important that the user be familiar
with these procedures.

The New Jersey Department of Energy is available ta provide technical

assistance to users in connection with matters included in the
‘regulations.
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